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CHAPTER 780 

ter for failure to file the report within the time provided 
in this section do not apply if the report is corrected to 
conform to the requirements of this chapter and returned 
to the Secretary of State within 30 days from the date on 
which it was so mailed or otherwise returned to the lim­
ited partnership by the Secretary of State. 

Sec. U-33. 31 MRSA §530 is enacted to read: 

§530. Failure to file annual report; incorrect report; pen-
alties -

1. Failure to file annual report. A limited part­
nership required to deliver an annual report for filing as 
provided by section 529 that fails to deliver its properly 
completed annual report to the Secretary of State shall 
pay, in addition to the regular annual report fee, the sum 
of $25, providing the report is received by the Secretary 
of State prior to revocation or suspension of thp. limited 
partnership. Upon failure to file the annual report and 
to pay the annual report fee or the penalty, the Secretary 
of State, notwithstanding Title 4, chapter 25 and Title 5, 
chapter 375, shall revoke a foreign limited partnership's 
authority to do business in this State and suspend a do­
mestic limited partnership from doing business. The Sec­
retary of State shall use the procedures set forth in sec­
tion 498, subsection 2, reIative to revoking the right of 
foreign limited partnerships to do business in this State, 
for suspending domestic limited partnerships. A foreign 
limited partnership whose authoritY to do business in 
this State has been revoked under this subsection that 
wishes to do business again in this State must be autho­
riled as provided in section 492. A domestic limited 
partnership that has been suspended under this subsec­
tion may be reinstated by filing the current annual re­
port together with the current amiual filing fee- and by 
paying the sum of $125 for each year the limited partner­
ship failed to file an annual report. 

2. Nonconfonnity. If the Secretary of State finds 
that any annual report delivered for filing doe8 not con­
form with the requirements of section 529, the report 
must be returned for correction. 

3. Suspension. A limited partnership while sus­
pended may not engage in business. 

4. Time limit specified. -If the annual report of a 
limited partnership is not delivered for filing within the 
time specified in section 529, the limited partnership is 
excused from the liability provided in this section and 
from any other penalty for failure to file timely the re­
port, if it establishes, to the satisfaction of the Secretary 
of State, that failure to file was the result of excusable 
neglect and it furnishes the Secretary of State with a 
copy of the report within 30 days after learning that the 
Secretary of State failed to receive the original report. 

Sec. U·34. Transfer of funds. Notwithstanding 
the Maine Revised Statutes, Title 5, secHon 95, subsec-
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tion 5, $6,000 of the Other Special Revenue Fund Ac­
count within the Administration - Archives program in 
the Department of the Secretary of State must be trans­
ferred as undedicated revenue to the General Fund no 
later than June 30, 1993. 

Sec. U-3S. Motor vehicle computer system. 
Notwithstanding any other provision of law, for fiscal 
year 1992-93 only, the General Fund account within the 
Office of the Secretary-of State program in the Depart­
ment of the Secretary of State may bill the Highway 
Fund account within the Administration - Motor Ve­
hicles program in the Department of the Secretary of 
State for Highway Fund activities associated with the 
adjustment of the motor vehicle computer system to ac­
commodate the discontinuation of IBM maintenance sup­
port of the existing 20-year-old hardware platform used 
on the effective date of this Act by the Division of Mo­
tor Vehicles branch offices. These funds must be cred­
ited as General Fund undedicated revenue not to exceed 
$46,763. 

PART V 

Sec. Vol. Merit increases. Notwithstanding the 
Maine Revised Statutes, Title 26, section 979-D and any 
other provisions of law, any merit increase, regardless of 
funding source, scheduled to be awarded between July 1, 
1992 and June 30, 1993 to any person employed by the 
State, including probationary employees, employees of 
the Legislature, Judicial Department and independent 
agencies and employees of the University of Maine Sys­
tem, the Maine Technical College System and Maine 
Maritime Academy, may not be awarded, authorized or 
implemented. Any savings realized by the University of 
Maine System, the Maine Technical College System and 
Maine Maritime Academy must be used to offset any 
proposed or implemented tuition increases. 

Sec. V-2. Calculation and transfer. Notwith­
standing the Maine Revised Statutes, Title 5, section 1585, 
the State Budget Officer is authorized to calculate the 
amount of savings realized by the application of section 
3 of -this Part that applies against each General Fund 
account. The State Budget Officer shall cause the calcu­
lated amount to be transferred from each General Fund 
account and forward a report on the distribution to the 
Joint Standing Committee on Appropriations and Finan­
cial Affairs. 

Sec. V -3. Appropriation. The following funds 
are appropriated from the General Fund to carry out the 
purposes of this Part. -

FINANCE, DEPARTMENT OF 

Departments and Independent 
Agencies - Statewide 

1992-93 
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December 18, 1991 

59 PREBL£ STA£h-r 
POR'l'I.AND, MAINE 04!C)1-3(\I4 
Thl.; (207) 1l79-4200 

Honorable Charles P. Pray 
President of the Senate 
State House station #3 
Augusta, Maine 04333 

Dear Senator Pray: 

You have inquired whether Sec'tions NN~l of legislative 
Document 1985, prohibiting the award of merit pay increases to 
certain employees, would, if enacted, vio1.ate the contract 
Clauses of the united States and Maine Constitutions. For the 
reasons which fol.low, it is the opinion of this Department that 
the sections would likely be fpund unconstitutional with regard 
to those employees entitled to merit increases during the 
period from January to June 3D, 1992 under the currently valid 
collective bargaining agruments. 

Section NN-l of L. D. 1985 provides as follows: 

Sec. NN~l. Merit Increase. Notwith­
standing the Maine Revised Statutes, Title' 
26, section 979-D, and any other pro~isions 
of law, any merit increase scheduled to be 
awarded between Jahuary 1, 1992 and December 
31, 1992 to .any person employed by the 
State l includ~ng probationary employees, 
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ei11ploye~s of the Legislature, Judicial 
Department and independent agencies and 
employees of the University of Maine System, 
the Maine Technical College System and Maine 
Maritime Academy may not be awaLded, 
authorized or implemented. Any savings 
realized by the Unive,rsity of Maine System, 
the Maine Technical College System and Maine 
Maritime Academy must be used to offset any 
proposed or implemented tui t'ion increases. 

At the outset, we see no potential problem with this 
provision except to the extent 'that it is inconsistent with 
express contractual provisions contained in current collective 
baLgaining contracts, As to those employees who are not 
covered by such cont:r:-acts or whose contracts do not ,cont~Lin any 
inconsistent provisions with respect to merit increases, 
therefoL8,the enactment of Section NN-l of L.D 1985 would be 
entirely permissible. 

Given the shortness of time, we have not attempted to 
review ~ll ~he applicable collective bargaining contrects. 
However, we did r.8view certain of the current MSEA contracts 
and the current AE'SCME contract,:- These contracts, which cover 
the period from July I, 1989 to Jurie 30, 1992, ~rovide that ' 
employees will be eligible to receive step increases based upon 
annual pe;formance evaluations and that, if job performance is 
found to be satis£actory, the step increases will be effective 
on or about the employee's anniversary date -- the date that 
the employee oLiginaJ.ly entered state employment. .Z\s a tesul t, 
certain employees will be entitled under the collective 
bargaining agreements to step increases during the period from 
January 1, 1992 to ,June 30, 1992 if their job performance is 
found to be satisfactory and if their annivers~ry date falls 
during that period. -

As to those employees, the issue is whether Sectio~ NN-l of 
L,D 1985, if enacted, would violate those provisions in the 
United States and Maine constitutions which prohibit the state 
from passing any law II impairing the obligation of contracts." 
U. -8, Const., Art, 1, § 10; Me, Const. Art. I, § 11. Since the 
language in these two constitutional provisions is identical 
and has been similarly inteLpreted, ~ N. A. Burkjtt,~Inc, v, 
J, I. Gase Co.; 597 F.Supp. 1986, 1089-90 (D, Me. 1984) no 
distinction need be drawn, between them for pu~poses of analysis, 

Before it can be determined whether there has been arty 
contractual impai~mentJ it much first be determined whetheL the 
subject of merit :i?ay increases' is "prescribed ,or controlled ll by 



M8Y-09-2003 11:57 DEPT. OF 8TTY. GEN. 207 287 3145 P.04/07 

state law. specifically, 26 M.R.S.A. § 979-D(1)(E)(1) provides 
that all matters concerning the relationship between a public 
employer and its ernployees "shall be the subject of collective 
bargaining, §xcept those matters which are p~escribed and 
controlled by public law." (emphasis added). Under this 
provision, matters prescribed or controlled by state law are 
not appropriate subjects for collective bargaining arid even if 
there is contractual language on those subjects r the rele\Tant 
statutes rather than the collective bargaining agreement are 
controlling. Since the Legislature is 'always free to alter or 
modifY' existing law and since parties to a contract have no 
legitimate expectation that the law will not be changed, it is 
far less likely that any successful claim of an 
unconstitutional impairment of contract could be brought if the 
Legislature makes changes with respect to matters that ~ere; 
when the contract was entered into, prescribed or controll~d by 
state law. 

In our view, however, the subject of merit pay increases is 
not prescribed or controlled by State law except with respect 
to probationary employees, Title 5 M.R,S.A. § 7065(3) provides 
that step increases shall not be automatic but are dependent 
upon per£ormance. It also provid~s that no such advancements' 
in salary shall be made until the employee has completed the 
probationary period. As to non-probationary employees, 
however, § 7065(3) does not control or prescribe when merit 
increases may be given and does not remove· this subject from 
collective b~rgaining. 

As a result l we conclude that § NN-l of L.n, 1985, as 
currently proposed, would effect an impairment of contractual 
obligations. To determine whether. this is an unconstitutiona~ 
imptdrrnent, however, .requires analysis of the factoLs set forth 
by. the 0. S .. Supreme Court in Energy Reset'ves Group v. Kansas 
Power and Liqht Co., 459 U, S. 400 (1983), In that case, the 
Court noted that "although the language of the contract clause 
is facially absolute, its prohibition must' be accommodated to 
the inherent police power of the state 'to safeguard the vital 
interests of its people"'. 459 U.S, at 411, quoting Home 

.Building 'and Loan Assn. v . . Blaisdell, 290 U,S. 398, 434 
(1934). Under Energy Reserves, the thiee factors. that must be 
considered are (1) ~hether· the State law has operat'ed as a 
I, substant ial" impairment; (2) whether the State is act ing to 
further a significant and legitimate public purpose; and (3) 
whether the specific impai~ment in question is reasonable and 
necessary to serve the State's interest. 459 U.S. at 412-413. 
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A. particular pr.oblem exists in this ca.se because § NN-l 
involves an impairment of the Statels own. financial 
obligations. In U. S. Trust Co. v. New JerseYt 431 U.S. I, 
25-26 (1977), the U. S. Supreme Court noted that such an 
impairrn~nt requires heighte~edscrutiny; 

The Contract Clause is not an absolute 
bar to ·subseguent modifici3.tion of a State I s 
own financial obligations. As with laws 
impairing the obligations of private 
contracts, an impairment may be 
constitutional if it is reasonable and 
necessary to serve an important public 
purpose. In applying this standard l 

however f c·omplete deference to a legislative 
assessment of reason.ableness and necessity 
is hot appropriate because the Statels 
self-interest is at stake. A governmental 
entity can always find a use for·· extra 
money, especially when taxes do not have to 
be raised .. If a state could reduce its 
financial obligations whenever it wanted to 
spend the money for what it regarded as an 
importaht public purpose, the Contract 
Clause would.provide no protection at all. 

(Footnote Omitted). In Energy Reserves, the Supreme Court also 
commented that II [w]hen a state itself enters into a contrclct, 
it cannot simply walk away from its financial obligations. In 
almost every case, the Court has held a governmental unit to 
its contractual obligations when it enters financial or ot.her 
markets. II 459 U.S. at 413 n. 14. . 

Moreover, we are aware of several court decisions from 
other states whose Legislatures have attempted to rescind pay 
increases that were expressly called for.in collective 
bargaining agreements. See Carlstrom v. State of Washinqto~1 
694 P.2d 1 (Wash. 1985); Public Employees v. County· of SOlloma, 
59l P.2d 1 (Cal. 1979); Matter of Subway Surface Supervisors 
Assn. t 404 N.Y.: supp. 2d 323 (N.Y. 1978). In both the 
Washington and California cases, state legislation rescinding 
pay increa~es was invalidated. In both these cases the courts 
found that legislative prohibition of contractual pay increases 
was a substantial impairment under the ·first pa!:t of the Energy 
Reserves test. Moreover, they also found that such an 
impairment was hot justified by the specific fiscal situation 
faced by the state at that time. Thes~ cases ,found that a 
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I hope the foregoing answers your questions. If hot, 
please feel free to reihquire. 

Sincerely, , 

. /)~ _DO[ c.~----
MI6rA~ARPENTER . 
Attorney General ' 

MEc/rar 

co: Honorable John R. MoKernan, J~. 
Honorable John L. Martin ,. 
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