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CASES
IN THE
SUPREME JUDICIAL COURT
OF THE
STATE OF MAINE

STATE OF MAINE
VS,
MILBRIDGE CANNING CORP.

Kennebec. Opinion, January 3, 1963.
Taxation. Sardine.

Only a whole herring, less head and under certain conditions the tail,
packed in a can is a “sardine.”

ON REPORT.

This is an action brought by the State for Sardine tax
allegedly due on “Herring Snacks.” Held, parts of a her-
ring are not sardines within meaning of Sardine tax law.
Judgment for defendant. Tax abated.

Ralph W. Farris, Asst. Atty. Gen., for the Plaintiff.

Peter N. Kyros,
Donald Bourassa,
Reid, Brown and Wathen, for the Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SipDALL, JJ. DUBORD, J., retired before rendition of
opinion.

WiILLIAMSON, C. J. The State seeks to collect an excise
tax of twenty-five cents a case on sardines on the product
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labeled “Herring Snacks” packed by the defendant. The
case is reported to us from the Superior Court on an agreed
statement of facts. The issue is whether the “Herring
Snacks” in question are sardines within the meaning of the
sardine tax law., R. S., c. 16, § 261-269, as amended. The
pertinent part of Section 261 reads:

“Sec. 261. Definitions.—For the purpose of
sections 260 to 269, inclusive: The term ‘sardine’
shall be held to include any canned, clupeoid fish
being the fish commonly called herring, particu-
larly the clupea harengus.

“A ‘case’ of sardines shall mean:

. one-quarter size cans of sardines packe
“I. 100 on ter size cans of sardines packed
in oil, mustard or tomato sauce, or any other
packing medium;...”

The defendant in the words of the agreed statement
“packed parts of a herring under the ‘Custom House Brand’
in soy bean oil and labeled said parts as ‘Herring Snacks’
under the name of the Riviera Packing Company of East-
port, Maine.”

There is nothing in the case to suggest that the defendant
failed to comply with pertinent standards or requirements
of law relating to the packing or labeling of the product
which is called “Herring Snacks.” Only the applicability
of the sardine tax is in issue.

The defendant also packed ‘“Maine sardines” properly
labeled as such under the same brand name in the same
packing medium and in the same quarter size can. The de-
fendant does not question its liability for the sardine tax
on the “Maine sardines.”

The answer to our problem is found in the definition of
sardine in Section 261, supra. A sardine includes “any
canned, clupeoid fish . .. herring ...” A herring does not
become a sardine under the statute until it is canned. We
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construe the statute to mean that only a canned whole her-
ring comes within the definition. In brief, the whole or
entire fish, less of course the head and under certain con-
ditions the tail, packed in a can becomes a sardine under the
statute. The ‘“parts of a herring,” or in the descriptive
phrase used in argument ‘“herring chunks” were not a whole
fish. Hence the “Herring Snacks” packed by the defendant
were not sardines within the sardine tax law and were not
subject to the excise tax. Of interest are State v. Vogl, et
al., 149 Me. 99, 99 A. (2nd) 66, dealing with the sardine tax
law, and State v. Kaufman, 98 Me. 546, 57 A. 886, touch-
ing the regulation of the canning business many years ago.

From the agreed statement it appears that the State
holds the amount of the claimed tax, or $1255, under an
agreement to return the amount in the event the “Herring
Snacks” should be held not taxable.

The entry will be

Tax in amount $1255 abated.

Judgment for defendant.
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CHARLES L. FERGUSON
8.
ERNEST H. JOHNSON, STATE TAX ASSESSOR

Oxford. Opinion, January 3, 1963.

Wills. Taxation. Inheritance.

In construction of wills “cousin,” in absence of testamentary qualifica-
tions express or implied, includes only a first cousin.

ON REPORT.

This case is on report to determine whether the word
“cousin” under statute is limited to first cousins. Held,
word “‘cousin” in statute fixing inheritance tax on property
passing to cousin means ‘“first cousin” only. Abatement
denied. Judgment for defendant.

Fred E. Hanscom, for the Plaintiff.
Ralph W. Farris, Asst. Atty. Gen., for the Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SippALL, JJ. DUBORD, J., present at argument, but re-
tired before rendition of decision.

WILLIAMSON, C. J. The application by the executor of
the will of John Zowe for abatement of inheritance taxes is
reported by the Probate Court on an agreed statement.
R. S, c. 155, § 33. The sole issue is whether “cousin” under
the statute is limited to first cousin, as the state tax assessor
contends, or includes first cousins once or twice removed,
as the executor asserts. The statute reads in part:

“Sec. 4. Tax on Class B.—Property which shall
S0 pass to or for the use of the following persons
who shall be designated as Class B, to wit:
brother, half-brother, sister, half-sister, uncle,
aunt, nephew, niece, grandnephew, grandniece or
cousin of a decedent. ..” R. S, c. 155, § 4.
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Class B with “cousins” was first created in 1909. R. S.,
1903, c. 8, § 69, as amended by Laws 1909, c. 186.

The state tax assessor correctly applied the statute. The
usual and popular meaning of “cousin” is “first cousin,”
that is to say, a child of an uncle or aunt.

In the construction of wills “cousins” in the absence of
testamentary qualifications express or implied includes only
first cousins. Bishop v. Russell, 241 Mass. 29, 134 N. E.
233, 19 A. L. R. 1408; Culver v. Union & N. H. Trust Co.,
120 Conn. 97, 179 A. 487, 99 A. L. R. 663; 57 Am. Jur.,
Cousins § 1389; 21 C. J. S., Cousin p. 862; 10 Words &
Phrases p. 279; 3 Page on Wills, Cousin § 1033; 4 Bowe-
Parker: Page on Wills Cousin § 34.28. There is no reason
to believe that the Legislature sought to extend the mean-
ing of “cousin” beyond its usual meaning. It could readily
have included more distant cousins had it so desired.

The entry will be
Abatement denied.

Judgment for defendant with costs.
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Fipuciary TrRusT Co., TRUSTEE U/W/0
SARAH G. SILSBEE
V8.
GERALD SALTONSTALL SILSBEE, ET AL.

Waldo. Opinion, January 18, 1963.
Wills. Inheritance. “Issue.”

“Issue,” as used in will, has prima facie or technical meaning of
natural child or descendant by blood.

Burden of proving that word “Issue” in testatrix-settlor’s will in-
cluded adopted son of beneficiary was upon adopted son, who
claimed right as “issue.”

Unless other intention is shown, beneficiary’s adopted son is not
“issue” as within will by which beneficiary’s mother directed that
children’s issue should take the created trust upon death of children.

Provision for remainder of trust to descend to nephews or nieces in
will, does not include adopted nephews or nieces or their descendants.

The question of distribution of trust estate upon death of living life
beneficiaries is permissible and answerable for the court, as long as
all necessary and proper parties were present and all persons with
special knowledge had been availed of or were available.

ON REPORT.

This is an action for construction of testamentary trust
and for mode of executing that trust. Held, in the absence
of showing of other intention, beneficiary’s adopted son
was not “issue” within will, which beneficiary’s mother
created trust for her children and directed that children’s
issue should take remainder upon children’s deaths. Case
remanded with directions.

Pierce, Atwood, Scribner, Allen, and McKusick,
by Sigrid Tompkins and Fred C. Seribner, Jr.,
for the Plaintiff
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Johnson, Clapp, Ives, and King,
Drummond and Drummond by Paul A. Wescott,
Verrill, Dana, Walker, Philbrick and W hitehouse,
by John A. Mitchell,
Linnell, Perkins, Thompson, Hinckley, and Thaxter,
by Franklin G. Hinckley for the Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SippaALL, JJ. DUBORD, J., retired before rendition of
decision.

SULLIVAN, J. Action for the construction of a testa-
mentary trust and for the authoritative determination of
the mode of executing that trust. R. S., 1954, c. 107, § 4, X,
as amended. The case comes to this court upon report.
Rule 72, M. R. C. P., 155 Me. 573.

Sarah G. Silsbee, the testatrix and a resident of Maine,
died on June 6, 1933. She was survived by a son, George S.
Silsbee, by a daughter, Elizabeth Silsbee Law, and by a
sister, Marian Gray Lewis. The son became deceased on
August 21, 1961 and left no natural children or descendants
by blood. The daughter and the sister aged 98 are living
and are defendants in this action.

Sarah G. Silsbee made her will on October 5, 1928 and
thereafter executed 3 codicils dated respectively June 3,
1930, June 8, 1932 and April 11, 1933. The will and codicils
were proved and allowed in the Waldo County Probate
Court on July 25, 1933. A controversy has evolved concern-
ing the rational and just interpretation of specific terms
and provisions contained in the residual disposition of the
estate. The relevant text is worded as follows: (partition
of clauses for visual purposes, ours.)

“All the residue of my property of every kind,
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I give and appoint to the trustees hereinafter
named in trust

to divide the same into as many shares as there
shall be children of mine then living,

counting for one share the issue if any then living
of each child of mine then deceased, or

if at my death one of my children shall have died
leaving no issue then living

to set apart the whole fund for the other of my
children if living or

if not
for his or her issue if any then living.

Each share so set apart for the issue of a child of
mine

shall be paid over to such issue by right of repre-
sentation free of trust.

Each share so set apart for a child of mine

shall be held in trust to pay the income thereof to
such child during his or her life,

paying the same into his or her own hand or upon
his or her own separate order or receipt to be
drawn always from time to time as such income
shall become payable and never by anticipation or
by way of assignment and in no case subject to the
interference, claims or control of any creditor or
other person.

Upon the death of each child of mine for whom
a share hag been so set apart and held,

such share shall be paid over free of trust to the
issue of such child then living by right of repre-
sentation,

[159
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or if there is no such issue then living,

such share shall be added to the trust fund if any
then held for the other of my children if then living

and if not

shall be paid over free of trust to the issue then
living by right of representation of such other
child of mine,

but if no issue of mine is then living

such share shall continue to be held in trust during
the life of the survivor of my brothers and sisters
and the income thereof paid in equal shares to all
my brothers and sisters living from time to time

provided that the issue living from time to time
of each brother or sister of mine then deceased
shall take by right of representation the share
such deceased brother or sister would have taken
if living.

Upon the death of the survivor of my brothers and
sisters or

upon the subsequent death of the survivor of my
two children,

if there is no issue of either of them then living,

the fund shall be paid over free of trust to my
nephews and nieces then living taking per capita
and not per stirpes

provided that the issue then living of each nephew
and niece of mine then deceased shall take by right
of representation the share such nephew or niece
would have taken if then living.”

Plaintiff is the sole successor trustee of the trust created
by the residuary provisions just quoted.
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On November 12, 1931, prior to his mother’s death,
George S. Silsbee, son of the testatrix, married. On May
16, 1933, subsequent to his mother’s 3rd codicil of April 11,
1933 and before her death on June 8, 1933, George S. Sils-
bee in California legally adopted as his son, Gerald Warren
Mead, natural son of George S. Silsbee’s wife and born to
her on August 24, 1922 during a former marriage. At the
time of the adoption Gerald Warren Mead’s natural father
was alive and consented to the adoption. George S. Silsbee
and his wife in the adoption proceedings executed an agree-
ment that Gerald Warren Mead would be

“ . - -- adopted and treated in all respects as their
own issue should be treated - - - -”

The adoption decree read in pertinent part:

“_ - - - that the said GERALD WARREN MEAD
be adopted by the petitioners herein and that the
said child henceforth be in the custody and re-
garded and treated, in all respects, as the child of
George S. Silsbee and Ruth P. Silsbee, and here-
after bear the name of GERALD SALTON-
STALL SILSBEE.”

At the time of the execution of the will and codicils of
Sarah G. Silsbee, at the date of her death and when Gerald
Warren Mead was adopted by George S. Silsbee the adop-
tion statute of Maine was identically, P. L., 1917, c. 245;
R. S., 1930, c. 80, § 38.

The adopted Gerald Saltonstall Silsbee and his two chil-
dren are defendants in this case.

Many defendants are nieces and nephews of the testatrix
or descendants of nieces and nephews.

Anne Gilmour Grant and her children are defendants.
Anne Gilmour Grant is an adopted daughter of Alice Fay
Gilmour, a niece of the testatrix and also a defendant here.
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Following the death of the testatrix in 1933 Elizabeth
Silsbee Law and George S. Silsbee until his death in 1961,
both equally enjoyed the income from the trust.

This proceeding seeks to ascertain if one-half of the prin-
cipal of the trust formerly allocated to supply a life income
to George S. Silsbee shall be added to the other one-half of
the corpus and the whole res be held for the life income
benefit of Elizabeth Silsbee Law or whether the one-half
share of the principal formerly dedicated for the lifetime
usufruct of George S. Silsbee must be paid over free of trust
to adopted Gerald Saltonstall Silsbee as the ‘“issue” of
George S. Silsbee.

This court is further asked to whom the principal devoted
to the lifetime income benefit of Elizabeth Silsbee Law who
was born in 1893 and has no children or descendants, shall
be distributed upon her demise,.

To restate variantly the first inquiry: Is Gerald Salton-
stall Silsbee within the purport of the will and codicils of
the testatrix, Sarah G. Silsbee, the “issue” of his adopter,
George S. Silsbee, and therefore entitled to take one-half
of the trust res?

The resolution of such a question whenever possible is to
be attained by effectuating the lawful intention of the testa-
trix if she has expressed one in the language of her testa-
ment construed as an entirety and as of the time of testa-
mentary execution. Gorham v. Chadwick, 135 Me. 479,
482; Cassidy v. Murray, 144 Me. 326, 328; Barnard v. Line-
kin, 151 Me. 283, 286; New England Trust Co. v. Sanger,
151 Me. 295, 301, 302; Fiduciary Trust Co. v. Brown, 152
Me. 360, 368.

In Wilder v. Butler, 116 Me. 389, 391, this court said:

“_ - . - The right of inheritance by the adopted
child is a matter of statutory creation; the taking
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under a deed or a will depends upon the intention
of the grantor or testator, as revealed by the in-
strument itself construed in the light of the sur-
rounding facts and conditions. Where the grantor
or testator is the adopting parent it is reasonable
to presume that the adopted child was within the
intended bounty of such grantor or testator. But
where he is a stranger to the adoption such pre-
sumption does not prevail - - --"

The following excerpt from the text of the testamentary
trust is the subject matter and occasion of our primary
question:

“_ - - - Upon the death of each child of mine for
whom a share has been so set apart and held, such
share shall be paid over free of trust to the issue
of such child then living by right of representa-
tion, or

if there is no such issue living, such share shall be
added to the trust fund if any then held for the
other of my children if then living - ---" (Italics
supplied.)

The decisive term “issue” as utilized by the testatrix -
settlor has a prima facie or technical meaning of natural
child or descendant by blood. Woodcock’s Appeal, 103 Me.
214, 217; Fiduciary Trust Co. v. Brown, 152 Me. 360, 372.
But, as it was said in Gannett v. Old Colony Trust Co., 155
Me. 248, 249:

“The word ‘issue’ does not have such a fixed and
limited meaning that it cannot vary with the in-
tention of the testator who uses it - - -”

In Woodcock’s Appeal, supra, 217, it was held:

“When in a will provision is made for ‘a child or
children’ of some other person than the testator,
an adopted child is not included unless other lan-
guage in the will makes it clear that he was in-
tended to be included, - -~ - = - = = = = - - - - - -
In making a devise over from his own children to
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their ‘child or children’ there is a presumption
that the testator intended ‘child or children’ of his
own blood, and did not intend his estate to go to
a stranger to his blood. Blood relationship has
always been recognized by the common law as a
potent factor in testacy - - - -’ (Italics ours.)

In Fiduciary Trust Co. v. Brown, supra, 372, this court
said:

“There is a long line of cases, which defines the
word ‘issue’ as prima facie meaning heirs of the
body; that the term is synonymous with ‘descend-
ants’; and that there is a presumption that a limi-
tation in a trust to ‘issue’ of a life beneficiary does
not include children adopted by him - - - -”

In Wilder v. Butler, supra, 116 Me. 389, 394, we find:

11

- - - - The gift over by the grantor in this trust
deed, as by the testatrix in the will, was not to his
own child or children but to the child or children
of another party, William L. Wilder. Therefore
the presumption is against the estate passing to
the adopted son of William L. unless in other ways
such clearly appears to have been the intention of
the grantor. - - - -7

The burden of proof in this case rests upon the defendant,
Gerald Saltonstall Silsbee, to establish that Sarah G. Silsbee
contemplated a child by adoption in her use of the term
“issue.” Wilder v. Butler, 116 Me. 389, 396: Fiduciary
Trust Co. v. Brown, 152 Me. 360, 378. The latter case at
page 374 affirms that “issue” is a “technical word” and that
in the absence of ‘“‘clear evidence” of a contrary intention
on the part of the testatrix “there is a presumption that a
technical word is to be construed in its technical legal
sense” : New England Trust Co. v. Sanger, 151 Me. 295, 302.

The evidence in the record of the case at bar is completely
negative as to whether or not Sarah G. Silsbee, the testatrix,
ever knew of the adoption of Gerald Saltonstall Silsbee by
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her son, George S. Silsbee. There is no information that
the testatrix was acquainted with or enjoyed any relations
with Gerald Saltonstall Silsbee.

This court in New England Trust Co. v. Sanger, 151 Me.
295, 307 made this observation:

“When parties reasonably disagree on the meaning
and intention of a testator who has made a com-
plicated will, the court must determine from the
words in the will the probable intention. Courts
can only deal in probabilities where intention is in
question, but if there is doubt or ambiguity, evi-
dence outside the will may assist in finding the
probabilities.”

For want of proof to the contrary, common understand-
ing of human nature and an average experience with it
afford us an indigenous and ingenerate probability. A nor-
mal mother would rarely be reconciled — much less desire
— that her son through the adoption of a child stranger to
her blood and possessing a living natural father, should
thereby effect a diversion from her own daughter and fore-
seeably from her own sister of one-half of this trust income
upon the son’s death and preclude her blood kin from any
derivative participation in one-half of the trust corpus. It
is possible that a mother under special circumstances absent
from this case might will such eventualities. But upon the
record here the intrinsic probability is abiding. The con-
ventional and technical language of this testamentary trust
is, without more, insufficient to afford a basis for the un-
natural and exceptional interpretation that Gerald Salton-
stall Silsbee takes the one-half share of the trust principal
set apart for a lifetime income to his adopter and foster
father. In accordance with the provisions of the testa-
mentary trust such one-half share of the res will be added
by the trustee to the fund for the life benefit and usufruct
of Elizabeth Silsbee Law who is also entitled to the net in-
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come attributable to the added one-half share since the
death of life incumbent George S. Silsbee.

The remaining question propounded to this court is tanta-
mount to a request for instructions as to the mode of exe-
cuting the testamentary trust after the death of Elizabeth
Silsbee Law.

All parties necessary and proper are included here and
their number is very large. All persons with special knowl-
edge of facts pertinent in this controversy, we can assume,
have been availed of or at least have been available to the
parties. Any doubts there may be for allayment, the elimi-
nation of added litigation, the obviation of further expense
to the trust and persons in interest and an assuring pros-
pect of exhausting the remaining contingencies in the estate
are considerations which with other recited factors decide
this court to entertain the second question posed, as per-
missible and answerable.

First Portland National Bank v. Rodrique, 157 Me. 277,
285; Gannett v. Old Colony Trust Co., 155 Me. 248, 251.

Upon the death of Elizabeth Silsbee Law the trust prin-
cipal free of the trust shall be paid to her surviving natural
child or children equally, any natural child or children of a
deceased child taking by right of representation. Should
Mrs. Law die childless but with descendants of her blood
the trust fund shall be paid free of trust to such descend-
ants by right of representation.

Upon the death of Elizabeth Silsbee Law if she shall have
left surviving her no natural child or children or descend-
ants by blood there will be two possible alternatives.

1. Should Marian Gray Lewis, sister of Sarah G. Sils-
bee, testatrix-settlor, outlive Elizabeth Silsbee Law, the
trust shall endure during the lifetime of Marian Gray Lewis
and the income during that period shall be paid by the
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trustee in equal shares to Marian Gray Lewis and by right
of representation to living issue by blood of the already de-
ceased brothers and sisters of the testatrix-settlor. Upon
the death of Marian Gray Lewis, the trust principal shall
thereafter be paid, free of the trust to the living nephews
and nieces by blood of Sarah G. Silsbee per capita and not
per stirpes, the living issue by blood of predeceased nephews
and nieces taking by right of representation the share such
deceased nephew or niece if living would have taken.

2. Should Marian Gray Lewis have predeceased Eliza-
beth Silsbee Law, then the trust principal upon Elizabeth’s
death shall be paid, free of the trust to the living nephews
and nieces by blood of Sarah G. Silsbee per capita and not
per stirpes, the living issue by blood of deceased nephews
and nieces taking by right of representation the share such
deceased nephew or niece if living would have taken.

The testamentary trust and the case record with respect
to the collateral relatives of the testatrix-settlor, Sarah G.
Silsbee, discover no expressed intention of the testatrix-
settlor to include in her contingent bounty adopted nephews
or nieces or any descendants of nephews or nieces through
adoption.

The mandate shall be:

Case remanded for a judgment in
accordance with this opinion. The
costs and expenses of the plaintiff,
of the guardians ad litem and of
each of the parties, including mod-
erate counsel fees, to be fixed by
the sitting justice after hearing,
and paid from the assets of the
trust estate.
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JAMES STANLEY
S.
ROBERT L. TINSMAN

Cumberland. Opinion, January 21, 1963.

Conjecture and Surmise. Evidence. Damages.
Contracts. Verdict.

In the absence of special circumstances, damages for the non-delivery
of goods excludes the elements of profits and losses, and recovery is
limited to the fair market value of the equipment.

After a breach of contract, the injured party is required to improve
all reasonable and proper opportunities to lessen his injury, includ-
ing the purchase of similar equipment in the open market.

Conjecture and surmise will not substitute for evidence and a scintilla
of evidence will not support a verdict.

When both parties understand that special circumstances exist which
affect the subject matter of the contract, and reasonably contem-
plate the damages which would result from the breach of such a
contract, the gains prevented and losses sustained thereby may be
recovered.

ON APPEAL.

This is an action by the buyer (plaintiff) against seller
(defendant) for non-delivery of a used jackhammer. De-
fendant appeals the award; held, award of $950 was exces-
sive where buyer’s testimony as to fair market value of
$450 was in no way supported or corroborated and there
was no evidence which would entitle the buyer to loss of use.
Appeal sustained and new trial ordered.

Udell Bramson, for Plaintiff.

Linnell, Perkins, Thompson, Hinckley & Thaxter,
by Royden A. Keddy and Charles P. Barnes,
for Defendant.
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SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. DUBORD, J., sat at argument but retired
before rendition of decision.

WEBBER, J. On June 12, 1959 the plaintiff purchased
from the defendant for a single sum by conditional sale
contract four pieces of equipment commonly used in high-
way and building construction. Defendant failed to deliver
one item, a used L57 Sullivan jackhammer. This unit was
in the physical possession of one Morley in Massachusetts
with whom it had been lodged for repairs by a previous
owner. Mr. Morley failed to respond to defendant’s de-
mand for possession after he was informed that a sale had
been made to plaintiff. Upon trial of plaintiff’s complaint
seeking damages for non-delivery, the justice below in-
structed the jury that they should find for the plaintiff on
the issue of liability and submitted to them only the assess-
ment of damages. A verdict for the plaintiff was returned
in the amount of $950. Defendant seasonably appealed
from the judgment.

It was not error for the presiding justice to take from the
jury the issue of liability. Defendant failed to prove any
legal excuse or justification for non-delivery. The sugges-
tion that Morley might be holding the equipment as security
for the payment of indebtedness owed by plaintiff was not
supported by any evidence.

A careful review of the evidence makes it apparent that
the verdict is excessive and cannot stand. Plaintiff scught
to recover not only the fair market value of the equipment
but also damage for loss of use and rentals. ‘“The general
rule of damages for the non-delivery of goods excludes the
elements of profits and losses. * * * There are cases where
both parties understand that special circumstances exist
which affect the subject matter of the contract and reason-
ably contemplate the damages which would result from the
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breach of such a contract, and gains prevented and losses
sustained thereby may be recovered.” Lumber Co. v. Brad-
street, 97 Me. 165, 173. In the absence of such special cir-
cumstances the recovery of one situated as was this plain-
tiff would be limited to the fair market value of the equip-
ment., The plaintiff was required to “improve all reason-
able and proper opportunities to lessen the injury,” Lumber
Co. v. Bradstreet, supra. This would include the purchase
of similar equipment in the open market. Miller v. Mari-
ner’s Church, 7 Me. 51, 56; Anno. 81 A. L. R. 282. As was
stated in Restatement of the Law of Contracts, Vol. 1, Sec.
336, Page 536 in the Comment on Subsection (1):

“a. After the plaintiff has reason to know that
a breach has occurred, or that a breach is impend-
ing under circumstances such that it is not rea-
sonable for him to expect the defendant to pre-
vent harm, he is expected to take such steps to
avoid harm as a prudent person would take. He
cannot get damages for harm that could thus be
avoided. Furthermore, gains that he could thus
make, by reason of opportunities that he would
not have had but for the breach, are deducted from
the amount otherwise recoverable. In general,
however, it is reasonable for the plaintiff to rely
upon the defendant to perform as he has promised.
Also, it may be reasonable for him to expect the
defendant to take the steps necessary to prevent
harm after a breach has occurred ; especially is this
true if the breach is accompanied by assurances of
the defendant that proper performance will soon
be rendered and further harm prevented.”

So far as the evidence shows there was nothing whatever
that was unique about this jackhammer. It may be fairly
assumed that it could have been readily replaced in the used
equipment market. Plaintiff made no efforts to seek replace-
ment. There is evidence that the defendant gave repeated
assurances to the plaintiff that he would secure possession
and make delivery. There is also evidence, however, that
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about two weeks after the sale the plaintiff discussed the
jackhammer with Mr. Morley and was unable to procure
from him any indication that he would relinquish posses-
sion of the equipment. A question therefore arises as to
whether or not plaintiff could proceed thereafter in reliance
upon the assurances of the defendant with respect to de-
livery and take no steps to minimize the loss.

In the instant case the defendant objected to so much of
the charge given by the presiding justice as purported to
submit to the jury any consideration of loss of use as an
element of damage. We think the objection went too far.
The presiding justice instructed the jury that they might
determine whether or not the equipment was unique and
not readily replaceable in the open market. Since there
was no evidence whatever to support a finding that it was
unique, this portion of the charge was erroneous. On the
other hand, it was not error to instruct the jury that they
might determine whether or not plaintiff could reasonably
rely upon the assurances of the defendant that delivery
would be made, although that portion of the charge could
have been amplified to advantage. Since this case must
be retried, we take this occasion to suggest the proper scope
of the instructions as they may deal with the circumstances
under which this plaintiff may or may not be entitled to
special damages for loss of use or rentals.

The plaintiff estimated the fair market value of the equip-
ment as “$400, $450.” Admittedly he had not seen the
equipment since about 15 months prior to the purchase
from the defendant. Although he knew that it had been
placed with Mr. Morley to be repaired, he did not know
whether or not the repairs had been made, or what they
consisted of. He had no knowledge as to whether the ma-
chine was usable at the time he bought it. His testimony
was in no way supported or corroborated. Under these
circumstances a verdict of $950, of which at least $500 is
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necessarily attributable to loss of use, is clearly speculative
and conjectural and therefore excessive. Conjecture and
surmise will not substitute for evidence and a “scintilla of
evidence” will not support a verdict. Glazier v. Tetrault,
148 Me. 127; Cyr v. Giesen, 150 Me. 248 ; Michalka v. Great
Northern Paper Co., 151 Me. 98.

Appeal sustained.

New trial ordered.

BRUNSWICK DIGGERS, INC.
8.
ANTHONY GRACE AND SONS, INC.

Kennebec. Opinion, January 22, 1963.

Contracts. Directed Verdict. M.R.C.P. 73 (a)

Amendment governing what appeal from judgment preserves for re-
view was adopted to clarify and resolve doubts which may have been
created by certain dicta in a case.

Not every grievance, irritation, or dissatisfaction which may be
caused to a contracting party constitutes a breach of contractual
obligations by the other party.

Law Court directs judgment for defendant, notwithstanding verdict,
on record indicating plaintiff could not sustain its burden of proof
on new trial.

Subcontractor which had agreed to do certain construction work for
contractor was not entitled to renegotiation of contracts by general
contractor.

Subcontractor was bound to inspect plans and specifications covering
entire project which was undertaken by general contractor; and
subcontractor was also bound to anticipate that work done under
those circumstances would at times be hampered and unavoidably
delayed.
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ON APPEAL.

This is an action by subcontractor against general con-
tractor for breach of contract. Held, evidence failed to
show that general contractor caused delays which amounted
to breach of contract, or that general contractor breached
contracts by refusing to pay for authorized extras. Appeal
sustained. Judgment for the defendant, notwithstanding
verdict on plaintiff’s complaint; defendants counterclaim
dismissed with prejudice.

Richard B. Sanborn, for Plaintiff.
Harold J. Rubin, for Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. DUBORD, J., was present at the argument
but retired before rendition of decision.

WEBBER, J. The defendant, hereinafter called the Build-
er, was a general contractor employed by the United States
Navy to complete land development and the construction in
Brunswick of 277 dwelling units for military service per-
sonnel. The plaintiff, hereinafter referred to as the Con-
tractor, was organized as a corporation by its owner and
sole stockholder, Mr. Allen, to subcontract a portion of the
work involved in the project. On July 11, 1959 the parties
entered into a written agreement by which the Contractor
undertook the initial work of ‘“clearing and grubbing” for
the sum of $20,440. Plaintiff actually commenced work a
few days before the formal execution of the contract. On
July 22, 1959, again by written agreement, plaintiff con-
tracted to excavate and backfill the foundations for the 277
dwelling units for the sum of $55,775. In addition, plain-
tiff was to excavate, trim and backfill for sewer and water
connections (called “laterals”) from the foundations to the
street lines for a unit price of 50c per lineal foot. On
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August 13, 1959 the parties entered into a third written
contract by which plaintiff agreed to install certain ele-
ments of the surface drainage system for the sum of $38,-
500. It is not disputed that some time in November, 1959
the parties entered into an oral agreement by the terms of
which the Contractor was to construct roadways, sidewalks
and utilities outside the main project location but connected
with it. For this “off site” work plaintiff was to receive
$28,000. The contracts called for payments by the Builder
on monthly requisitions. At the request of the Contractor,
however, payments were made weekly in advance, the
amount of these advances being determined by separate
agreement as to each. On April 18, 1960 the Contractor
wrote to the Builder as follows:

“This is to notify you that any contractual rela-
tions between your company and Brunswick Dig-
gers, Inc. has been breached and, therefore, I
expect your company to advance capital to pay for
materials,, rentals, and labor.

It was agreed that your company would supply
the necessary capital to expedite the contract.
This you have failed to do. Also in order to ex-
pedite your work we have cooperated to the extent
that we have done much extra work which was not
contracted for. The extent of the extra work is so
great and intermingled with that contemplated in
the contract I can see no other way but to con-
tinue work on a cost plus basis or renegociate
(sic).

In reference to payments and payment of bills,
the only reason that we haven’t paid all bills to
date is because we haven’t been paid enough by
your company.

Please advise on what basis you wish to settle
this situation as Brunswick Diggers, Inc. can work
no longer without knowing how you intend to
advance operating money.”
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It may be noted in passing that the plaintiff adduced no
evidence that the defendant had agreed to “supply the nec-
essary capital to expedite the contract.” Before writing
the foregoing letter claiming breach of contract, the plain-
tiff had ceased operations with about 70% of its work com-
pleted. The plaintiff had received advances of $118,770.87
and when it ceased operations it owed about $45,000 to ma-
terial men and suppliers whose claims became an obligation
of the defendant under the “Miller Act” so-called. When
requested to state its conditions for performance of the con-
tracts, the plaintiff demanded a renegotiation which would
provide approximately $73,000 additional for work claimed
to have already been done and a further sum of $70,000 for
the work remaining. These conditions were rejected by the
defendant, which then completed the work at a cost to itself
of $53,655.88. Plaintiff brought its action asserting breach
of contract and defendant responded by counterclaim. A
jury returned a verdict for the plaintiff in the sum of
$72,000. Defendant seasonably filed its appeal from the
judgment below.

Since the plaintiff has raised some question as to what
may be open to the defendant on appeal, we take this oc-
casion to comment on the amendment to M. R. C. P. Rule
73 (a) promulgated August 1, 1962 which provides:

“An appeal from a judgment preserves for review
any claim of error in the record including any
claim of error in any of the orders specified in the
preceding sentence. An appeal shall not be dis-
missed because it is designated as being taken
from such an order, but shall be treated as an ap-
peal from the judgment.”

This amendment was not intended to add to or change
the substance of the Rule as it stood before amendment, but
was adopted for the purpose of clarification and to resolve
any doubts which may have been created by the language
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of dicta contained in Knowles v. Jenney, 157 Me. 392. See
1962 Supplement to Field & McKusick, Maine Civil Practice,
page 58.

We view the evidence in the light most favorable to the
plaintiff in order to ascertain whether there was credible
evidence that the defendant failed to perform its contracts
and that the plaintiff was excused from full performance on
its part. The plaintiff complains of delays in its work prog-
ress alleged to have been caused by the defendant and to
have been so substantial and material as to amount to
breach of contract. Plaintiff also asserts that it performed
many extras which were ordered by the defendant and for
which defendant refused payment. The Contractor was
bound to inspect and did inspect the plans and specifications
covering the entire project. It was obvious from such an
inspection that the project was of great magnitude and
would require the services of many subcontractors who with
the Builder would be working simultaneously with large
quantities of material and equipment. Plaintiff was bound
to anticipate that work done under such circumstances
would be at times hampered and unavoidably delayed. The
parties provided in their agreements that they were “sub-
ject to delays caused by * * * other causes beyond the con-
trol of the parties hereto.” In an effort to expedite the
work and keep interference at a minimum, the Builder held
meetings with its subcontractors at least weekly and often
more frequently for the express purpose of correlating their
efforts. The evidence is devoid of any proof that the
Builder did not make diligent efforts to eliminate delay. It
is not every grievance, irritation or dissatisfaction which
may be caused to a contracting party which will constitute
a breach of the other party’s contractual obligations. In
the instant case specific problems were met on a day to day
basis and resolved by agreement. Moreover, it is apparent
that as the work progressed, although suggestions and
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criticisms were exchanged, there was no thought on the
part of either the Builder or the Contractor that the con-
tracts had been broken. On September 21, 1959 when the
work had been in progress for about two and one-half
months the Contractor wrote to the Builder a reminder that
cold winter weather was coming and suggested that if the
concrete work on the foundations could be expedited “it
will definitely save both (of) us money.” The letter also
requested information as to arrangements for putting in
“laterals” so that the work might be done immediately after
each unit was excavated. Although much of the delay of
which plaintiff now complaing is alleged to have occurred
during the summer months of 1959, there was no suggestion
in this letter that the plaintiff considered such delays to
have been so unreasonable, excessive or damaging as to
amount to breach of contract.

In November, 1959, as already noted, the plaintiff and
defendant negotiated their fourth contract. It seems unlike-
ly that Mr. Allen would have made this agreement for his
corporation if he had known or believed that defendant had
not thus far properly discharged its obligations under the
first three contracts. It is even more improbable that plain-
tiff would have been satisfied with an oral agreement in
November if it had deemed the conduct of the defendant to
have been in violation of the three prior written agree-
ments. From time to time during the winter the Builder
wrote letters to the Contractor requesting better progress
in its work and full compliance with the plans, specifications
and contracts, but there is no evidence that the Contractor
asserted any breach on the part of the Builder. In fact, Mr.
Allen testified that as late as March 29, 1960 he considered
the contracts to be in full force and effect.

The first claim of breach and demand for the payment of
money for alleged delays came only at or about the time the
above quoted letter of April 18, 1960 was sent and at a time
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when the Contractor had already quit the job. We conclude
that the plaintiff failed to adduce any evidence of delays
caused by the defendant amounting to breach of contract as
a matter of law or which the plaintiff regarded or treated
as a breach. “Whether given conduct can be legally held a
breach of a certain contract, i.e., whether capable of being
so held is a question of law.” Stachowitz v. Anderson Co.,
121 Me. 534, 536.

As to the claim that defendant broke the contracts by
refusing to pay for authorized extras performed by plain-
tiff, the evidence again fails to offer any proof of breach.
The contracts provide:

“No extra work or alterations of the Plans and
Specifications shall be deemed authorized except
by written order by the Builder to the Contractor,
specifying such extra work or alteration of Plans
and Specifications and the agreed cost, if any,
therefor.”

Some such provision would seem to have been essential if
the Builder was to keep any proper control of its own cost
or seek to recover the cost of any extra work from the Navy.
Mr. Allen testified that this was modified by oral agreement
and that extra work was to be done on verbal instruction
only. This testimony is not corroborated and defendant
asserts the contrary. Plaintiff produced no adequate rec-
ords to support his claim for extra work. His entire testi-
mony with respect to the nature and extent of alleged extras
is vague, unsatisfactory and unconvincing. Whatever the
fact may have been as to verbal modification of the written
clause, in at least one instance written authorization was
obtained and the extra approved in accordance with con-
tract procedure. The first attempted summation of claimg
for extra work came in the form of a summary sheet dated
January 29, 1960. This purports to summarize charges for
extra work for the period from August 26, 1959 to January



28 BRUNSWICK DIGGERS, INC. vS. GRACE & SONS, INC. [159

6, 1960 and the total claimed is $2915.25. As of February 2,
1960 another statement was prepared covering extras from
December 15, 1959 to January 11, 1960 and, although no
exact total is carried out, the aggregate claim for this pe-
riod does not appear to have exceeded $2170.40. Sometime
in March or April, Mr. Witham, plaintiff’s engineer and
foreman, and the person most cognizant of the detailed
progress of the work, was asked by plaintiff to prepare a
summary of the position in which the parties then stood.
The first page thereof represented a summary of all of the
extras of which Mr. Witham then had knowledge. The total
there presented is $8229.75 of which one item of $1980 ap-
pears upon its face to represent a claim of damage for
alleged delay rather than a claim for extra work performed.
This summary includes as its first item the $2915.25 car-
ried forward from the summary sheet of January 29, 1960.
The evidence therefore indicates that at this stage plain-
tiff’s maximum claim for alleged authorized extras did not
at most exceed an amount of approximately $10,000, yet al-
most immediately thereafter we find the demand made upon
the defendant for payment for extra work suddenly and in-
explicably increased to $42,999.25. Moreover, the defend-
ant was offered no detailed explanation of the basis or com-
position of this new and greatly increased claim. Simul-
taneously the plaintiff demanded $30,000 more for the work
already done and a renegotiation of the contracts which
would provide an additional $70,000 to complete the job.

It is apparent that this is not a case of the Builder refus-
ing to pay the reasonable cost of authorized extra work.
There is no evidence whatever that the defendant ever de-
clined to pay for authorized extras. In fact, it is apparent
that the amount by which the defendant overpaid the plain-
tiff more than exceeds the amount of the claimed extras as
first summarized by plaintiff. All that the defendant flatly
and properly refused to do was to renegotiate the contracts
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and agree to pay the plaintiff approximately $143,000 in ad-
dition to the $118,770.87 already paid. The plaintiff was
not legally entitled to a renegotiation of the contracts and
the defendant’s refusal to accede to this exorbitant demand
was not a breach of contract as a matter of law. The de-
fendant in no way prevented the plaintiff from completing
performance and obtaining whatever compensation would
then have been justly due.

It may well be and doubtless is true that the plaintiff con-
cluded that the job had been underbid. It seems obvious
that plaintiff did not have sufficient capital to carry con-
tracts of this magnitude to the point of completion and final
payment. However unfortunate these circumstances may
be, they will not suffice to excuse the non-performance of
the plaintiff or permit it to shift the burden of responsibility
to the other contracting party. See Kenney v. Pitt, 111 Me.
26, 29.

At the close of the plaintiff’s evidence the defendant made
an oral motion for a directed verdict, which motion was re-
newed at the close of all the evidence. Although the record
fails to disclose the forms of these motions or the reasons
assigned in support of them, the comments of the presiding
justice in ruling thereon made it clear that defendant had
urged as grounds therefor that the evidence viewed in the
light most favorable to the plaintiff failed to show any
breach of contract by defendant, and that if any such
breaches had occurred, they had been effectively waived by
subsequent conduct of the plaintiff. The defendant season-
ably filed its motion for judgment notwithstanding the ver-
dict, again setting forth as the first ground therefor that
“there was no credible evidence before the jury which would
sustain a finding that there was any breach of the contracts
by the defendant.” We are satisfied that the requirements
of M. R. C. P. Rule 50 have been complied with and the
Law Court may itself direct judgment for the defendant



30 BRUNSWICK DIGGERS, INC. vS. GRACE & SONS, INC. [159

notwithstanding the verdict. The case was well and fully
tried below. The record consists of over 700 pages of testi-
mony and exhibits. There is no indication that the plaintiff
could sustain its burden of proof upon a new trial. The
judgment must be directed.

As to the defendant’s counterclaim, it has been stipulated
that if the court should order judgment for the defendant
upon the plaintiff’s complaint, the counterclaim may be
dismissed with prejudice. The entry will be

Appeal sustained.

As to plaintiff’s complaint,
judgment for the defendant
notwithstanding the verdict.

As to defendant’s counter-
claim, ordered dismissed with
prejudice.
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PORTLAND RENEWAL AUTHORITY
S.
JAMES F. REARDON AND MADELINE E. REARDON

PORTLAND RENEWAL AUTHORITY
V8.
MADELINE E. REARDON

Cumberland. Opinion, January 25, 1963.

Eminent Domain. Slum Clearance. Relocation.
Possession. Real Property. Title.

Relocation of condemnees was not a condition precedent to divest-
ment or possession of their ownership of property taken by Renewal
Authority for purpose of clearing blighted area.

ON APPEAL.

These cases are appealed upon the defendants’ contention
that relocation of the defendant by the plaintiff is a pre-
requisite to the passing of title to condemned real estate.
Appeal denied.

Barnett 1. Shur,
Herbert A. Crommett, for Plaintiff.

Walter G. Casey, for Defendants.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. DUBORD, J., did not sit.

SULLIVAN, J. These are real actions to obtain possession
of land and buildings. R. S., 1954, ¢. 172, §§ 1, 4, 6, 7, 8,
with amendments; Maine Rules of Civil Procedure, Rule
80 A, 155 Me. 590. These cases arise upon appeal by the
Defendants.
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Plaintiff is “a public body corporate and politic” created
by the Legislature for the purpose of eliminating slum and
blighted areas in Portland preparatory for their eventual
redevelopment. P. & S. L., 1951, c. 217, as amended. Plain-
tiff on March 22, A. D. 1960 filed in the Registry of Deeds
for Cumberland County its statutory statement taking real
estate of the Defendants by eminent domain. Defendants
thereafter remained in possession of the realty until March
2, 1962 when Plaintiff instituted these actions to secure pos-
session. Defendants’ answers to Plaintiffs’ complaints were
general denials. A pretrial conference was held and the pre-
trial court order rendered without challenge or objection
reads pertinently as follows:

3

- - - - The basic issue that these cases produce is
whether or not the Plaintiff at this time is entitled
to possession of the demanded premises. It is
agreed and will be stipulated that the procedural
requirements necessary to take the demanded
premises by eminent domain have been complied
with by the Plaintiff and that title, by virtue of the
taking has vested in the Plaintiff. However, the
Defendants do not agree that the right of pos-
session follows title at this time, it being the De-
fendants’ position that the act under which the
land was taken carried with it the obligation on
behalf of the Plaintiff to relocate the Defendants
and that the right to possession of the demanded
premises does not ripen until such time as the
Defendants have been relocated. The Defendants
argue that the act involved gives them the right
of relocation. The Plaintiff, of course, disagrees
with the conclusion reached by the defendants,
and takes the position that the obligation of relo-
cation is not a condition precedent to possession.

CERTIFICATE

This report fairly reflects matters processed at
pretrial conference. Objections to the report will
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be filed with the Clerk immediately upon receipt
of this order - - --"

“PRETRIAL PROCEDURE; FORMULATING
ISSUES

The court shall make an order which recites the
action taken at the conference, the amendments
allowed to the pleadings, and the agreements made
by the parties as to any of the matters considered,
and which limits the issues for trial to those not
disposed of by admissions or agreements of coun-
sel; and such order when entered controls the sub-
sequent course of the action, unless modified at
the trial to prevent manifest injustice- - - -”

M. R. C. P,, Rule 16, 155 Me. 508.

“The pre-trial conference culminates in a pre-trial
order signed by the justice, and this order controls
all subsequent proceedings in the case- - - - - -

Maine Civil Practice, Field and McKusick, P. 203.

At the beginning of the court hearing in the case at bar
there was this colloquy:

(Plaintiff’s counsel)

“Well, if Your Honor please, under the pretrial
order, as I read it, the parties have agreed that the
City of Portland, or rather, the Portland Renewal
Authority, has taken all of the steps necessary
to complete its title under the eminent domain pro-
visions of the statute. That being so, it is the
City’s contention that we have a prima facie case
established by the pleadings, and that it is up to
the Defendant to defeat title and right to the pos-
se%sion which has been agreed upon in the pretrial
order.

The Court: You agree with that?
(Defense Counsel) Yes, Your Honor”
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Later the Court asked:

“. .- If the element of relocation, the aspect of relo-
cation has nothing to do with the rights of posses-
sion then Brother Casey admits that the execution
for possession should issue. I think that’s a fair
statement, isn’t it?

Mr. Casey: That’s right, Your Honor.”

Subsequently Defense Counsel stated:

“We agree, if the Court please, that the City (sic)
has taken the necessary steps to obtain title.”

The Court stated to Defense Counsel:

“- - - you say that because the Federal Govern-
ment is putting in some money here that disloca-
tion is an aspect of damages and that the right of
possession can’t accrue until those things have
been considered.”

Defense Counsel commented: “That’s right.”

(159

At the court hearing Defendants who refrained from

testifying presented as witnesses personnel in the service
of the Plaintiff. Those witnesses testified only of their
many efforts to accomplish a condign relocation of the De-
fendants.

The presiding justice decided that the Plaintiff was en-

titled to immediate possession of the real estate as de-
manded and ordered judgment to that end. The essential
text of his decision is as follows:

“The above two actions, heard without a jury, seek
judgment for the possession of the real estate de-
scribed in the respective complaints. It was
agreed that the conditions precedent to a taking
by eminent domain had been complied with by the
Plaintiff in both actions - - - - It is noted that no
appeal from the original takings have (sic) been
prosecuted pursuant to R. S., Chapter 52, Section
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17, or otherwise. We have, then, situations where
the title to the demanded premises has vested in
the Plaintiff, and without appeal.

The Defendants argue that ‘re-location’ is an ele-
ment of damage in these particular situations and
that the right to possession cannot ripen in the
absence of consideration of that element. The
Plaintiff contends that ‘re-location’ is not an ele-
ment of damages, but, even assuming so, it does
not prevent the maintenance of these actions no
appeal having been taken from the awards of
damages.

There was evidence presented, de bene, on the
factual problem of whether the Plaintiff had made
reasonable efforts to re-locate the Defendants

Even if it is assumed - - - - that monetary consider-
ation for dislocation, in addition to fair market
value, is a part of damage to be awarded, it is
no part of the issues here presented. As this Court
views the relative position of the parties, the De-
fendants are in possession of property the title to
which has vested, by a taking by eminent domain,
in the Plaintiff. Whether or not loss because of
‘dislocation’ was considered when damages were
awarded is not before this Court. It is true that
the Defendants have not been relocated. However,
this Court does not feel that physical re-location is
a pre-requisite to the right of possession. If the
owners of real estate in so-called ‘slum clearance’
areas have a right to be compensated for the eco-
nomic impact of such takings, in addition to the
fair market value of their property, it should be an
element of the damages awarded, and not a bar to
possession. In this particular case, for example,
the construction of the entire project is being de-
layed because the Defendants refuse to vacate the
premises.”

P. & S. L., 1951, c. 217, as amended, is constitutional as
to the clearance of the blighted area featured in the instant
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case and the controversial property of the Defendants was
therefore susceptible of a taking “for public purposes” in
furtherance of the main purpose of the 1951 Act. Crom-
mett v. Portland, 150 Me. 217, 235, 236.

We are constrained to infer from the pretrial order, the
stipulation and admission of these Defendants and the
statutory language that the 1951 Act, § 8 (b), as amended,
vested in the Plaintiff the condemned real estate formerly
of the Defendants “in fee simple absolute” with the right
to immediate possession. Williams v. Maine Highway Com-
mission, 157 Me. 324 through 327. The 1951 Act did not
require for blighted area clearance a relocation of the De-
fendants as a condition precedent to the divesting of
Defendants’ property ownership by condemnation.

The 1951 Act, § 8 (d), provides a plenary remedy for the
determination and assessment of damages in property con-
demnation whenever such redress is properly and formally
invoked. The case at bar, however, presented exclusively
the possessory issue and the presiding justice rendered a
decision responsive only to that chastened issue.

Defendants appealed and predicated 16 points in reliance.
It is unnecessary to restate those points, 2 of which, at least,
were irrelevant. In essence the Defendants maintain that
possession of the demanded premises does not follow Plain-
tiff’s title here, without more, because physical relocation
of the Defendants is a necessary and qualifying condition
precedent to Plaintiff’s right of possession for constitutional
reasons and because of the provisions of the Federal, Urban
Renewal Act. Defendants contend that the Trial Court
erred in finding that Defendants’ right to property compen-
sation did not embrace an allowance for relocation.

In addition to our holdings previously stated in this
opinion it should suffice to comment that the Federal Slum
Clearance, Urban Renewal laws, as amended, 42 U. S. C. A.
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$§ 1441 through 1462, nowhere purport to ordain that a
local public body must first accomplish the physical reloca-
tion of a property owner or holder before such body be-
comes entitled to possession of the condemned property of
such owner or holder. Nor did the Trial Court digress to
make a finding that the Defendants’ right of property com-
pensation did or did not embrace an allowance for reloca-
tion of the Defendants.

There was no error in the decision or in the order of the
justice below.

The mandate must be:

Appeal denied in each case.

JOAN CASSIDY STETSON, ET AL.
vSs.
ERNEST H. JOHNSON, ET AL.

Penobscot. Opinion, February 5, 1963.

Statutory Interpretation. Taxation.
P. L., 1933, Chapter 148. Inheritance Tacx.

If meaning is doubtful and words of statute obscure, court may prop-
erly take into consideration the practical consequences of any par-
ticular interpretation.

The rates and values to be used as a base for assessment of inherit-
ance taxes should be the rates in effect and values determined as
of date of death of testator, and not as of date when contingent
beneficiaries were ascertained and became entitled to possession.

The 1933 statute changing rate of inheritance tax does not operate
retrospectively.

ON REPORT.

This is a petition for a declaratory judgment seeking a
determination as to whether the rates and values to be used
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as a base for inheritance taxes should be the rates in effect
and the values determined as of the date of death of the
testator or as of the date when contingent beneficiaries were
ascertained and became entitled to possession. Remanded
to Superior Court for a decree in accordance with this
opinion. So ordered.

Verrill, Dana, Walker, Philbrick & Whitehouse,
for Plaintiff.

Ralph W. Farris, Asst. Atty. Gen.,
Rudman & Rudman, for Defendant.

SITTING: WEBBER, TAPLEY, SULLIVAN, SIDDALL, JJ. WIL-
LIAMSON, C. J., did not sit. DUBORD, J., sat at argu-
ment, but retired before rendition of decision.

WEBBER, J. On report. This petition for declaratory
judgment seeks a determination as to whether the rates and
values to be used as a base for assessment of inheritance
taxes should be the rates in effect and the values determined
as of the date of death of the testator in 1918 or as of the
date when contingent beneficiaries were ascertained and be-
came entitled to possession and enjoyment in 1961.

The will of the late John Cassidy established certain
trusts for the benefit of his children with contingent re-
mainders over to their issue. The identity and respective
shares of the contingent remaindermen could not be ascer-
tained until the expiration of the last life estate. Accord-
ingly an inheritance tax was initially assessed only upon
the life interests and by order of the probate court assess-
ment of the tax upon the remaining interests was deferred
until the ultimate takers should be ascertained.

The inheritance tax law in effect at the date of the tes-
tator’s death was contained in R. S., 1916, Chap. 69. It is
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clear that the only value to be considered for assessment
purposes under the provisions of the law as it then stood
was the value as of the date of the testator’s death. When
assessment was required to be deferred, the law neverthe-
less contemplated that the rates and values applicable as of
the date of death would be employed to base the final assess-
ment when the ultimate takers were known. As was said in
Matter of Estate of John Cassidy (1922), 122 Me. 33, 37:

“The tax of the first section of the statute (R.S.
1916, Ch. 69) is put by the eighth section upon the
actual value of the property, as a judge of probate
shall find it to be. * * * Clearly, from the context
of the statute as a whole, the meaning of the Legis-
lature was, that the prescribed rates should be ap-
plied, not upon a mere possible interest, but upon
a beneficial interest, within the time appointed,
when consistently possible.” (Emphasis ours.)

R. S., 1916, Chap. 69 was continued without any change
pertinent to the decision of this case through the revision
of 1930 in which it was incorporated as R. S., 1930, Chap.
77. In 1933 the inheritance tax law was revised by P. L.,
1933, Chap. 148, the pertinent provisions of which are now
found in R. S., 1954, Chap. 155.

P. L., 1933, Chap. 148, Sec. 10 provided for the continu-
ation of what had been the general rule prior thereto but
noted a new exception in these terms: “Sec. 10. Tax or
value as of testator’s death. Except as otherwise provided
in section 13 the tax imposed by this act shall be assessed on
the value of the property at the time of the death of the de-
cedent.” (Emphasis ours.) The new exception found in
Sec. 13 was stated as follows:

“Sec. 13. Proceedings when settlement cannot
be effected. In case it is impossible to compute
the present value of any interest, and the tax
thereon is not compromised as provided in section
12, said tax shall be assessed on the value of the
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property or interest therein coming to the bene-
ficiary at the time when he becomes entitled to the
same in possession or enjoyment and said tax shall
be due and payable, by the executor, adminis-
trator or trustee in office when the right of posses-
sion to such interest accrues, or, if there is no such
executor, administrator or trustee, by the person
so entitled thereto at the expiration of 6 months
from the date when the right of possession accrued
to the person so entitled. * * * . ” (Emphasis ours.)

[159

P. L., 1933, Chap. 148 also changed and increased certain
The importance of this case both to the

petitioners and to the State of Maine stems in part from the
fact that the value of the estate in 1961 was far greater
than it was at the death of the decedent in 1918.

stood prior thereto in these terms:

“Sec. 42. Limitations. This act, insofar as it
changes the rate of tax applicable to property or
interests therein, shall apply only to such property
or interests therein passing on or after the 1st day
of July, 1933, and, as to all property and interests
therein passing prior to said date, the rate or rates
now applicable under the provisions of chapter 77
of the revised statutes (of 1930) shall remain in
force. Notwithstanding the rate of taxation ap-
plicable in any given case, all proceedings incident
to the payment and collection of inheritance and
estate taxes after this act shall take effect, shall
be conducted under the terms hereof and full juris-
diction shall be vested in the commissioner rather
than in the probate courts of the several counties
of the state.

“Sec. 43. Repealing clause. Chapter 77 of the
revised statutes (of 1930) is hereby repealed to
take effect on the 1st day of July, 1933, when, in
accordance with the terms of section 42, the new
rates of taxation applicable to inheritance and
estate taxes take effect under the terms of this act;

P. L., 1933, Chap. 148 partially repealed the law as it had
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provided, however, that the taxes imposed by said
chapter 77 of the revised statutes (of 1930) shall
notwithstanding such repeal apply to all property
or interests therein passing prior to that date and
provided further that the provisions creating liens
in favor of the state, requiring the payment of in-
terest to the state and all other provisions intended
for the protection of the state in the collection of
such taxes shall continue to remain in force until
all taxes due under said chapter 77 have been paid
in full.” (Emphasis ours.)

The underlying and decisive issue is whether or not P. L.,
1933, Chap. 148 was intended to be retrospective or merely
prospective.

Our court has indicated the rules of statutory construec-
tion applicable in such a situation. “It is undoubtedly a
well-settled general rule that acts of the legislature will not
be so construed as to have a retrospective operation unless
the legislature has explicitly declared its intention that they
should have that effect; or such intention clearly appears
by necessary implication from the terms employed con-
sidered in relation to the subject matter, the present state
of the law, the objects sought to be accomplished, and the
effect upon existing rights and obligations. * * * It is also
declared to be the settled doctrine of the federal supreme
court that, ‘words in a statute ought not to have a retro-
spective operation unless they are so clear, strong and im-
perative that no other meaning can be annexed to them, or
unless the intention of the legislature cannot be otherwise
satisfied.” ” Lambard, Appellant, 88 Me. 587, 591 ; Coffin v.
Rich, 45 Me. 507, 514; Carr v. Judkins, 102 Me. 506, 509;
Deposit Co., Appellant, 103 Me. 382, 384,

If the meaning is doubtful and the words of a statute
obscure, the court may properly take into consideration the
practical consequences of any particular interpretation.
Coffin v. Rich, supra, at page 511. In Miller v. Fallon, 134
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Me. 145, the court quoted with evident approval the follow-
ing from Hathaway v. Merchants’ Trust Co., 218 Ill. 580,
75 N. E. 1060:

“The statute will only be given a retroactive
effect when it was clearly the intention of the leg-
islature that it should so operate. * * * And even
where this intention clearly appears it will not be
given effect if to do so would render it unreason-
able or unjust.”

In the instant case the statute (P. L., 1933, Chap. 148)
contains no language explicitly declaring any intention that
it operate retrospectively nor does such an intention clearly
appear by necessary implication. On the contrary, if we
but construe the word “passing” as used in sections 42 and
43 as meaning the initial passing of the estate from the tes-
tator at his death, the statute itself has made the rates and
value determinable under and in accordance with the law
in effect prior to 1933. The estate did not pass in one single
step from the testator to the ultimate takers. It passed first
from the decedent to his executor, then to the trustee and
eventually from the trustee to the beneficiaries.

The court faced a rather similar situation in Lambard
Appellant, 88 Me. 587 (cited supra). In that case the testa.
trix died in 1892. The first act of the legislature imposing
an inheritance tax became effective in February, 1893. The
will was not filed and allowed until June, 1893. The issue
was whether or not the estate was subject to any inherit-
ance tax. The act provided in part that “all property with-
in the jurisdiction of this State and any interest therein
whether belonging to inhabitants of this State or not, * * *
which shall pass by will or by the intestate laws of this
State, * * * shall be liable to a tax * * *.” (Emphasis ours.)
The act further provided that it should not apply ‘“to any
case now pending in the probate court.” Even though no
proceedings were begun in the probate court and no bene-
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ficiary received any portion of the estate until after the ef-
fective date of the act, our court concluded that the estate
was not subject to the tax. There was no language in the
statute which expressly or impliedly declared an intention
that it should operate retrospectively. In so deciding the
court necessarily must have concluded that the use of the
words “shall pass” (as above italicized) related to the effect
upon her estate caused by and at the death of the testatrix.
In the sense of the statute therefore the estate had already
passed before the effective date of the taxing statute. As a
result the court determined that it was the date of death
alone which determined whether or not the estate became
subject to taxation.

We note with interest that in section 13 of P. L., 1933,
Chap. 148, above quoted, the legislature did not use the
word “passing” in fixing the new basis of rates and value
to be applicable in the case of contingent remainders. As
already noted, section 13 applies the tax to “the value of the
property or interest therein coming to the beneficiary (of a
contingent remainder) at the time when he becomes entitled
to the same in possession or enjoyment.” (Emphasis sup-
plied.) The use of the word “coming” avoids any possible
confusion or seeming contradiction which might have arisen
if the word “passing” had been substituted. The statute
as thus written presents a reasonable and ordered pattern
if we construe the word “passing” wherever it is employed
as relating to the date of the death of the testator as was
done in Lambard. In fact, we may properly assume that
the legislature was aware of the effect of Lambard when it
enacted P. L., 1933, Chap. 148. It therefore follows that
in providing in section 42 thereof that the changes in rate
should apply only to “property and interests therein pass-
ing on or after the 1st day of July, 1933” and preserving
the rates under prior law in other cases, the effective test
was intended to be whether or not the testator died “on or
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after” that date. So also in section 43 the taxes imposed
by Chap. 77 of R. S., 1930 (the same in effect in 1918) were
preserved in full effect to apply, as we have construed the
act, to the estates of persons who died prior to July 1, 1933.
Since P. L., 1933, Chap. 148 readily lends itself to this in-
terpretation, we deem it all the more significant and con-
vincing that the act nowhere clearly and expressly declares
any intention that it operate retrospectively.

In view of our holding that there is no indication that the
legislature intended that P. L., 1933, Chap. 148 should oper-
ate other than prospectively, it is unnecessary here to con-
sider the contention of the petitioners that constitutional
limitations effectively prevent such legislation from operat-
ing retrospectively in any event.

The cases of Mitton v. Burrill (1918), 229 Mass. 140, 118
N. E. 274, and Salomon v. State Tax Commissioner (1929),
278 U. S. 484, 49 S. Ct. 192, principally relied upon by the
State are not in point. They are relevant only to the situ-
ation as it would have existed in the instant case if the de-
cedent had died on or after July 1, 1933. They do not bear
upon the issue as to when and under what circumstances
legislation will be deemed retrospective.

We conclude that the inheritance tax due the State of
Maine on the remainder created by the trust under the will
of John Cassidy must be assessed on the basis of the rates
in effect applied to the values determined as of the date of
the testator’s death, March 25, 1918.

Remanded to the Superior Court
for a decree in accordance with
this opinion. So ordered.
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MERRILL TRUST COMPANY, ET AL.
vSs.
ERNEST H. JOHNSON, STATE TAX ASSESSOR

Penobscot. Opinion, February 12, 1963.

Inheritance. Exemptions. Inheritance Tax.

Tax on right to transfer is “death tax of any character” within Maine
statute providing that property passing from Maine decedent to
educational institution of another state shall be exempted from
Maine inheritance tax only if, at date of decedent’s death, such
other state did not impose death tax of any character in respect of
property passing to similarly otherwise qualified institution in
Maine,

An inheritance or succession tax is not a tax on property, but is a
tax on the privilege of receiving property.

The burden of proving that a particular legacy is exempt is on the
one who claims that it is free from the usual obligation.

ON REPORT.

This is a petition for an abatement of an inheritance tax
imposed upon an educational institution. Abatement de-
nied.

John E. Hess, for Plaintiffs.
Ralph W. Farris, Sr., for Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, MARDEN, JJ.

MARDEN, J. On report from the Probate Court for
Penobscot County upon petition in Equity for the abate-
ment of an inheritance tax.

Henry J. Hart, late of Bangor, Maine died testate on
January 12, 1959. During his lifetime he had made gifts
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in excess of $100,000.00 to Brown University, an educa-
tional institution incorporated under the laws of and oper-
ating in the State of Rhode Island. It is conceded that
these gifts may be considered as gifts effective at death.
Additionally Mr. Hart by his will bequeathed 5% of his
residuary estate to Brown University. This fractional part
of his residuary estate is by stipulation slightly under
$6,000.00, reflecting a residuary estate of in excess of
$100,000.00. The State of Maine Tax Assessor has assessed
an inheritance tax upon the property passing both by way
of the gifts inter vivos and by the residuary bequest to
Brown University. It is also conceded that the gifts in both
categories stand upon the same footing as relates to the
challenged tax.

The tax so assessed was paid under protest and the estate
of Mr. Hart petitions for an abatement, contending that
such gifts are exempt from inheritance taxation under the
provisions of our Chapter 155, Section 2, subsection II,
R. S., the pertinent parts of which statute are for conven-
ience abstracted as follows:

“All property which shall pass to or for the use of
* * * jngtitutions now or hereafter exempted by
law from taxation, or to a public corporation, or
to any * * * institution * * * engaged in or devoted
to any * * * educational, * * * or other like work,
pecuniary profit not being its object or purpose,
or to any * * * institution * * * in trust for or to
be devoted to any * * * educational * * * purpose,
* * * ghall be exempted; * * * ;

(A) (this subdivision identity added) provided
further, that if such * * * institution * * * be
organized or existing under the laws of a * * *
state of the United States, other than this state,
* % * a]l property transferred to said * * * insti-
tution * * * shall be exempted, if at the date of
decedent’s death the said state * * * under the
laws of which said * * * institution * * * was
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organized or existing did not impose a legacy or
succession tax or a death tax of any character, in
respect of property passing to or for the use of
such * * * institution * * * organized or existing
under the laws of this state, or

(B) (this subdivision identity added) if at the
date of decedent’s death the laws of the state * * *
under which said * * * institution * * * was organ-
ized or existing, contained a reciprocal provision
under which such passing of property to said * * *
institution * * * organized or existing under the
laws of another state * * * shall be exempt from
legacy or succession or death taxes of every char-
acter, providing such other state * * * allowed a
similar exemption to such a * * * institution * * *
organized or existing under the laws of another
state * * *)”

The report further concedes that Brown University is an
institution of the type which qualifies for exempt treatment
under our statute, abstracted above, provided that the laws
of Rhode Island satisfy the conditions therein imposed.

We paraphrase our abstracted statute for application to
this case. Property passing to Brown University from a
Maine decedent shall be exempted from inheritance tax-
ation by Maine if at the date of decedent’s death, the State
of Rhode Island did not impose a legacy or succession tax or
a death tax of any character in respect of property passing
from a Rhode Island decedent to a similarly otherwise qual-
ified college in Maine, or if at the date of decedent’s death
the laws of Rhode Island contained a reciprocal provision
under which such passing of property from a Rhode Island
decedent to an otherwise qualified college in Maine, should
be exempt from legacy or succession or death taxes of every
character, provided the laws of Maine allowed a similar
exemption to Brown University.

The report agrees that the Hart benefits to Brown Uni-
versity are exempt from taxation if those gifts qualify for
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exemption under the so-called specific charitable exemption
under the provisions of our statute, subdivision (A) as we
have identified it above, or if the laws of the State of Rhode
Island satisfy the conditions imposed by our statute, sub-
division (B) as we have identified it above, under what may
be termed a “reciprocal” exemption.

Rhode Island law (on January 12, 1959) declared that:

“A tax shall be and is hereby imposed upon the
transfer of the net estate of every resident or non-
resident decedent, as hereinafter ascertained, as a
tax upon the right to transfer. Such tax shall be
imposed at the rate of one per centum upon the
excess value of each said estate over ten thousand
dollars * * *.” Title 44, Chapter 22, Section 1,
Rhode Island General Laws.

The report stipulates that for purposes of computing the

size or value of such net estate, gifts to charities, wherever
located, are included.

The defendant urges that this Rhode Island law nullifies
the exemptions offered by the Maine statute and that the
reference gifts to Brown University are subject to Maine
inheritance tax.

Expressed in terms of the Maine and Rhode Island stat-
utes, is the tax upon the “right to transfer” imposed by
Section 1 of Chapter 22, Title 44, Rhode Island General
Laws, “a legacy or succession tax or a death tax of any
character, in respect of property passing to or for the use
of” a Maine institution, otherwise qualified as is Brown
University in Rhode Island, from a Rhode Island decedent
(relative the specific charitable exemption) ; or in spite of
the Rhode Island tax on the right to transfer, above re-
ferred to, does Rhode Island exempt “from legacy or succes-
sion or death taxes of every character” on “such passing
of property” to an otherwise qualified Maine college pro-
viding the laws of Maine allow a similar exemption to
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Brown University (relative the so-called reciprocal exemp-
tion) ?

It is not urged by the defendant that the Rhode Island
law imposes a legacy or succession tax as such upon the
right of a qualified Maine institution to receive property
under the will of a Rhode Island decedent. The controversy
centers upon the significance of the phrase ‘“death tax of
any character,” appearing in clauses (A) and (B) as we
have identified them. We can agree with the Hart estate
that the transfer tax imposed by Section 1, Chapter 22,
Title 44, General Laws of Rhode Island is not a tax on prop-
erty. It is by its terms a tax upon the right to transfer as
to which Maine law has no counterpart. Both Maine and
Rhode Island have declared that an inheritance or succes-
sion tax is not a tax on property, but is a tax on the priv-
ilege of receiving property. MacDonald, Executor v.
Stubbs, 142 Me. 235, 240; 49 A. (2nd) 765; Old Colony
Trust Co. v. McGowan, 156 Me. 138, 143; 163 A. (2nd) 538;
Hazard v. Bliss, 43 R. 1. 431; 113 A. 469, 471 (under head-
notes 1, 2).

Our statutory phrase ‘“death tax of any character” is
obviously very broad, and the phrase “death tax” has been
held to cover all forms of taxes based upon death. Mat-
thews v. Jones (Texas 1952), 245 S. W. (2nd) 974, 977
(under headnote 2).

While the Texas case was dealing with the term ‘“death
duty” the word duty there used is synonymous with tax.
Webster’s Third New International Dictionary “duty” para-
graph 4 (a).

We are seeking here also to determine the meaning of
the more complete phrase, ‘“death tax of any character, in
respect of property passing to or for the use of” a given
beneficiary.
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No case has been called to our attention nor have we
discovered anywhere the phrase “in respect of property
passing to or for the use of” has been judicially defined and
we must interpret the phrase as justified by the use of the
words established by Webster’s dictionary.

“Of”: A preposition defined as “having to do with”’; “re-
lation to”; “pertaining to’’; “with reference to”’; “concern-
ing”; “about”, —in this case property passing to or for
the use of an educational institution. Webster’s New World
Dictionary (College Ed. 1960) subparagraph 7; Webster’s
Third New International Dictionary 1961 subparagraph 11.

“Respect”: An intransitive verb, “To have regard or ref-
b2l 4

erence to”; “relate to.” Webster’s Third New International
Dictionary, subparagraph 4.

“In respect of”’: “With reference to”’; ‘“as regards.”
Webster’s New World Dictionary, above under “respect.”

It would appear, to again paraphrase, that our question
then becomes whether the tax on the right to transfer im-
posed by Rhode Island law is or is not “a death tax of any
character” having to do with, relating to, pertaining fto,
with reference to, property passing to or for the use of an
otherwise qualified Maine educational institution.

We must conclude that as applied to the facts in this case
the tax so imposed is a death tax and is a tax of a character
having to do with and pertaining to any and all property
which passes through a net estate in excess of $10,000.00
from a Rhode Island decedent to an otherwise qualified
Maine college. In spite of semantics any residuary bequest
to a Maine educational institution, by its nature otherwise
qualified, through a net estate in excess of $10,000.00 of a
Rhode Island decedent is invaded and depleted by the Rhode
Island transfer tax under discussion. The gifts inter vivos
and bequest here are in fact taxed, though indirectly, and
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though the impact of the tax is borne by the residuary
estate.

Reciprocity, and we here use the word in its ordinary
sense as distinct from the special meaning assigned it as
applied to “exemption” supra, in fact is the test which we
adopt. This test which has been adjudicated in reverse
situations is recognized in Platt v. Wagner (Pa. 1943) 31
A. (2nd) 499, 502 (under headnote 2); In re Uihlein’s
Estate (Wis. 1945), 247 Wis. 476; 20 N. W. (2nd) 120;
McNaughton v. Newport (Idaho 1946), 170 P. (2nd) 601.

It follows, therefore, that as applied to the facts here the
State of Rhode Island neither grants a specific charitable
exemption, nor does it satisfy the demands of our so-called
reciprocal exemption expressed in Chapter 155, Section 2,
subsection II, R. S.

We have no occasion to consider the “similarity” of any
alleged mutual exemptions. However, see McLaughlin, Tax
Commissioner v. Poucher (Conn. 1941), 127 Conn. 441; 17
A (2nd) 767, 769, 770 (under headnotes 5, 6).

“The burden of proving that a particular legacy is
exempt is on the one who claims that it is free
from the usual obligation. ‘Taxation is the rule
and exemption the exception.”” MacDonald, Ezx-
ecutor v. Stubbs, 142 Me. 235, 239; 49 A. 2d. 765;
followed in Thirkell, Executor v. Johnson, 150 Me.
131, 135; 107 A. 2d. 489.

The tax imposed on the gifts to Brown University by the
defendant is valid.

Abatement denied.
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HARRIETTE M. BUZYNSKI
Ina C. RoOsS
vS.
COUNTY OF KNOX AND AETNA CASUALTY & SURETY
COMPANY
(TWO CASES)

Knox. Opinion, February 14, 1963.

Torts. Subrogation. Workman’s Compensation Act.
Damages.

Although the injured employee (as defined in the Death Act) is not
entitled to both compensation from his employer and damages in
tort, the third party does not escape liability in damages.

Compensation and benefits having been paid or liability therefor
having been fixed, the employer (or compensation carrier) ‘“‘shall
be subrogated to the rights of the injured employee to recover
against” the third party.

The right to compensation is not a tort claim.

Compensation in part reducing the impact of lost wages is not the
equivalent of damages to cover total loss, whether discussing sub-
rogation of rights of a living employee or subrogation of rights of
the widow, children, and estate of a deceased employee.

ON REPORT.

These are complaints for declaratory judgments. The
prime issue is whether the employer or compensation car-
rier is subrogated under Workmen’s Compensation Act to
an action under the Death Act. Remanded for action and
for declaratory judgments in accordance with opinion with-
out costs.

David A. Nichols, for Plaintiff Buzynski.
Christy C. Adams, for Plaintiff Ross.

Robert W. O‘Connor, for Defendant.
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SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. DUBORD, J., sat at argument, but retired
before rendition of decision.

WILLIAMSON, C. J. These complaints for declaratory
judgments are reported to us on agreed facts. The prime
issue is whether the employer or compensation carrier is
subrogated under the Workmen’s Compensation Act to an
action under the Death Act or Lord Campbell’s Act. For
convenience the cases were consolidated for argument.

On Labor Day 1959 Frank Ross, Jr. and Frank J. Buz-
ynski, deputy sheriffs in the County of Knox, were killed in
an automobile accident. In each instance the widow, left
with children under 18 years of age, sought and obtained
workmen’s compensation and was appointed administratrix
of her husband’s estate.

There are presently two actions pending in the Knox Su-
perior Court with reference to the death of each deputy
sheriff against one George O. Tripp, Jr. charged with
liability therefor. One action was brought by the widow in
her capacity as administratrix, and the other in the name
of the administratrix, by the compensation carrier.

The “question to be decided,” is, to quote from the record:

“What right, if any, have the said County of Knox
and Aetna Casualty & Surety Company, Defend-
ants, as employer and compensation carrier, re-
spectively, under Section 25 of the said Chapter 31,
to proceed against a third party allegedly causing
the said deaths; and to what extent, if any, do the
said Defendants share in the damages which may
be recovered in such actions for wrongful death?”

Reference to sections of statute herein, unless otherwise
indicated, are to sections of the Workmen’s Compensation

Act. R. S, c. 31. For our purposes the employer and the
compensation carrier, that is to say, the defendant County
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of Knox and the defendant Aetna Casualty and Surety Com-
pany, are one. Section 2, I; White’s Case, 126 Me. 105, 136
A. 455,

The action under the Death Act or Lord Campbell’s Act
remains of course unchanged by the Workmen’s Compensa-
tion Act. R. S, c. 165, § 9 et seq. The Act provides for re-
covery of damages for the benefit of the widow and children
and for medical, surgical, hospital, and funeral expenses.
The representative of the estate, here the administratrix,
brings the action as trustee for the widow and children, and
with reference to the expenses for the benefit of the estate.
Picard v. Libby, 152 Me. 257, 127 A. (2nd) 490; O’Connell
v. Hill, 157 Me. 57,170 A. (2nd) 402. The action is created
on the death of the decedent. Hammond v. Street Ry., 106
Me. 209, 76 A. 672; Danforth v. Emmons, 124 Me. 156, 126
A. 821. It must be brought in the name of the personal rep-
resentative. Yeaton, et al. v. Knight, et al., 157 Me. 133,
170 A. (2nd) 398. The question before us is not whether
the administratrix has an action against Tripp, but who
shall control the action and how shall the proceeds be dis-
tributed.

We turn to the pertinent provisions of Workmen’s Com-
pensation Act (R. S., c. 31) :

“Sec. 25. Employee injured by third party has
election; employer paying compensation subro-
gated to employee’s rights.—When any injury or
death for which compensatlon or medical benefits
are payable under +he provisiens ef this act shall
have been sustained under circumstances creating
in some person other than the employer a legal
Hability to pay damages in respect thereto, the in-
jured employee may, at his option, either claim
such compensation and benefits or obtain damages
from or proceed at law against such other person
to recover damages. Any employer having paid
such compensation or benefits or having become
liable therefor under any decree or approved
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agreement shall be subrogated to the rights of the
injured employee to recover against that person;
provided if the employer shall recover from such
other person damages in excess of the compensa-
tion and benefits so paid or for which he has thus
become liable, then any such excess shall be paid
to the injured employee less the employer’s ex-
penses and costs of action or collection. Settle-
ment of such subrogation claims and the distribu-
tion of the proceeds therefrom must have the ap-
proval of the court wherein the subrogation suit
is pending or to which it is returnable; or, if not
in suit, of a single commissioner. When the court
in which such subrogation suit is pending or to
which it is returnable is in vacation, the judge of
the court, or, if the suit is pending in or return-
able to the superior court, any justice of the su-
perior court, shall have the power to approve the
settlement of such suit and the distribution of the
proceeds therefrom. The beneficiary shall be en-
titled to reasonable notice and the opportunity to
be present in person or by counsel at the approval
proceedings.

“The failure of the employer or compensation
insurer in interest to pursue his remedy against
the third party within 80 days after written de-
mand by a compensation beneficiary shall entitle
such beneficiary or his representatives to enforce
liability in his own name, the accounting for the
proceeds to be made on the basis above provided.”
As amended 1961, c. 392, § 3.

The 1961 amendments indicated by emphasis were not in
effect at the time of the fatal accident.

“Sec. 2. Definitions.—The following words and
phrases as used in this act shall, unless a different
meaning is plainly required by the context, have
the following meaning :

“II. B. .. Any reference to an employee Whp
has been injured shall, when the employee is
dead, also include his legal representatives, de-
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pendents and other persons to whom compensa-
tion may be payable.”

Death benefits, “if death results from the injury,” as
here, are payable to dependents. Sec. 15. It is not ques-
tioned that the widow and the children under the age of
18 years are dependents under Sec. 2 VIII, and that the
compensation paid the widow is for the benefit of such chil-
dren as well as herself.

It is a plain purpose of the Act that the party paying com-
pensation or supplying benefits or whose liability therefor
becomes fixed succeeds to the rights of the injured employee.
The injured employee (as defined in the Act) is not entitled
to both compensation from his employer and damages in
tort. The third party does not escape his just liability in
damages, nor does the injured employee obtain double com-
pensation. Such is the purpose and intent of the Act.
Mitchell v. Peaslee, Jr., 143 Me. 372, 63 A. (2nd) 302;
Fournier-Hutchins v. Tea Co., 128 Me. 393, 148 A. 147;
Travelers Insurance Co. v. Foss, 124 Me. 399, 130 A. 210;
Donahue v. Thorndike & Hix, 119 Me. 20, 109 A. 187. See
also Prudential Ins. Co. v. Laval (N. J.), 23 A. (2nd) 908,
and Zirpola v. Casselman, Inc. (N. Y.), 143 N. E. 222.

There is no reason to believe that the Legislature in-
tended a different scheme with double recovery in cases
involving workmen’s compensation and liability of a third
party under the Death Act. 2 Larson, Workmen’s Com-
pensation Law § 74:42; 101 C. J. S., Workmen’s Compensa-
tion, §§ 994, 995, 996.

Sec. 25, in our view, is applicable in the situations here
presented. In the first sentence we have an option to the
“injured employee” to claim compensation and benefits un-
der the Act, or obtain damages or proceed at law against a
third party. The right of the “injured employee” to pro-
ceed against the third party is suspended until failure of the
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employer or compensation insurer or carrier is established
under the same section. “Injured employee,” as we have
seen, includes by definition the widow and the children un-
der the age of 18 years as dependents and the legal repre-
sentative of the deceased. The legal liability of the third
person arises under the Death Act. The action there
created is the action not of the deceased person, but the
action of the wife, the children, and the estate for certain
expenses.

Compensation and benefits having been paid or liability
therefor having been fixed, the employer (or compensation
carrier) “shall be subrogated to the rights of the injured
employee to recover against” the third party.

The rights of the injured employee, i.e., of the widow,
the children under the age of 18 years, and of the adminis-
tratrix, to recover in this instance are rights created and
existing only under the Death Act. These are the rights to
which the Legislature intended the employer or compensa-
tion carrier should be subrogated.

In Turnquist v. Hannon (Mass.), 107 N. E. 443, the
court, in construing an identical definition of “injured em-
ployee” in a wrongful death case, said at p. 444:

“These words are comprehensive and inclusive.
They occur under the subdivision of the act which,
among other miscellaneous provisions, undertakes
to define the meaning of numerous words used re-
peatedly in the several sections. There seems to
be no sufficient reason for giving to this definition
any other than its natural meaning.”

Reidy v. Old Colony Gas Co., 315 Mass. 631, 53 N. E. (2nd)
707; Massachusetts Bonding & Ins. Co. v. United States,
352 U. 8. 128, 77 S. Ct. 186, 187 (note).

The New Hampshire Court in Gagne v. Garrison Hill
Greenhouses (N. H.), 109 A. (2nd) 840, in holding there



58 BUZYNSKI, ET AL. vS. KNOX COUNTY, ET AL. [159

was no application against compensation of amounts re-
covered from a third party in a wrongful death action,
pointed out significantly that the Legislature had struck
from a bill a definition of employee, including the precise
language quoted above in Sec. 2 II B. The court said, at
p. 844: “Had it [the definition] been permitted to remain,
little doubt concerning the intended applicability of section
12 to fatal injury cases would have arisen.”

In each case the parties interested in compensation and
benefits and in damages under the Death Act are identical.
There are no children who are not dependents under the
Workmen’s Compensation Act. The widow and children
are entitled to compensation and to an action for damages
under the Death Act by and in the name of the administra-
trix. The estate is or may be entitled to medical, surgical,
hospital, and funeral expenses under both Compensation
and Death Acts.

In one action the administratrix may sue for and re-
cover damages for the death and the expenses noted. The
damages for each type of injury or loss may readily be as-
sessed specially by the jury or fact finder. Thus the right
to recover against the third person may pass by subroga-
tion to the employer or compensation carrier as fully and
completely on the facts of each case as in the routine sub-
rogation of a tort claim by a living employee. Turnquist v.
Hannon, supra.

It is suggested by the plaintiffs that there can be no sub-
rogation since the cause of action and damages are dif-
ferent. The right to compensation is not a tort claim.
Compensation in part reducing the impact of lost wages is
not the equivalent of damages to cover total loss. This is
so whether we are discussing subrogation of the rights of a
living employee or subrogation of the rights of the widow,
children, and estate of a deceased employee.
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The plaintiffs argue with more force that there can be
no subrogation under Sec. 25 since different classes of per-
sons may benefit. For example, adult children are bene-
ficiaries under the Death Act but not under the Workmen’s
Compensation Act unless “physically or mentally incapaci-
tated from earning. ..” Sec. 15.

In such event, subrogation under Sec. 25 would apply only
to the interests of the beneficiaries of compensation and
benefits and in no way to the interests of the other adult
children. Joel v. Peter Dale-Garage (Minn.), 289 N. W,
524. The action under the Death Act must be brought by
and in the name of the personal representative of the de-
ceased. Fairness and equity dictate that the portion of the
recovery to which the beneficiaries under both Death Act
and Workmen’s Compensation Act would be entitled should
be distributed under Sec. 25. Doleman v. Levine, 295 U. S.
221.

Control of the action would not pass in this situation to
the employer or compensation carrier. The retention of
control in the personal representative is not, however, a
sufficient reason to deny the application of a well recog-
nized purpose of the Act, namely, that recovery from a
third party should be applied against compensation. Reidy
v. Old Colony Gas Co., supra.

Lastly, the amendment of Sec. 25 by the addition of “or
death” in 1961 did not alter the meaning of the section as it
existed in 1959 at the time of the fatal accident. We recog-
nize the presumption that an amendment changes the mean-
ing of a statute. In this instance the presumption is met
and destroyed by the definition of “injured employee” and
also by the purpose of the Act with reference to application
of recoveries from third parties. We treat the amendment
of 1961 as an attempt to clarify the section and nothing
more.
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We conclude, therefore, that under Sec. 25 the compensa-
tion carrier was entitled by subrogation to bring the action
in each case in the name of the administratrix. We have
assumed from the argument that all of the children in each
case were under the age of 18 years at the time of the fatal
accident. If in either case there were in fact children 18
years of age or older, not dependent under Sec. 15, then in
such case the compensation carrier would not be entitled
to bring the action for the death.

In either event, whether the action is controlled by the
compensation carrier or by the administratrix, there must
be an accounting in the Superior Court of any proceeds in
which beneficiaries under the Workmen’s Compensation Act
are interested under Sec. 25 to the end that there shall be
no double recovery. See 2 Larson, Workmen’s Compensa-
tion Law, § 74:30.

On remand, the Superior Court will ascertain whether
in either case there were children 18 years of age or older
not dependent under Sec. 15, at the date of the fatal acci-
dent.

The entry in each case will be

Remanded for action and for declaratory judg-
ments m accordance with opinion without costs.
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JUuLiA B. WHITING
AND
BELL GURNEE
8.

ARTHUR L. SEAVEY
DAvVID L. SHELTON
AND
WILLIAM D. STEWART

Hancock. Opinion, February 15, 1963.

Zoning. Deeds. Appeal. Contracts.

Owners of property in residential zone of town could appeal to the
Superior Court from a grant of a zoning exception by town zoning
board of appeals even though zoning ordinance made no provision
for appeal.

Zoning per se does not abolish restrictive covenants.

Contractual restrictions in a deed are not abrogated or enlarged by
zoning restriction.

Restrictive covenants in a deed as to use of property are distinct and
separate from the provisions of a zoning law and have no influence
or part in the administration of a zoning law.

When the conditions or terms of a zoning law are repugnant to those
contained in the restrictive covenants in a deed of title, the remedy
for breach is not through the prescribed procedures of the zoning
law, but by an action based upon breach of covenant.

When town zoning board of appeals has not abused its discretion or
erred factually in granting an exception to property owner; the
board’s action is mnot invalid merely because of the existence of
restrictive covenants covering the owner’s land.

ON REPORT.

This is an action challenging the granting by town zoning
board of appeals of an exception allowing the owner of
zoned property to conduct a boat building business in a
residential zone. Appeal denied.
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R. C. Masterman, for Plaintiffs.

William Fenton, for Defendant.

SITTING: WILLIAMSON, C, J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. DUBORD, J., did not sit.

TAPLEY, J. On report. The original complaint was
brought in the names of Julia B. Whiting and Sumner
Welles as party plaintiffs. After the filing of the complaint
one Bell Gurnee was joined as party plaintiff and the action
was dismissed as to plaintiff, Sumner Welles, because of his
decease after filing of the complaint. The case is reported
to the Law Court by agreement, upon the amended com-
plaint, stipulations of the parties and so much of the evi-
dence presented below as is legally admissible. Rule 72,
M. R. C. P. The parties by stipulation present the follow-
ing issues:

“l. Whether the Appellants Julia B. Whiting
and Bell Gurnee have a right of appeal.

2. Whether the action of the Board of Appeals
in granting an exception to John B. Cochran to
operate a boat yard at Hulls Cove in the Town of
Bar Harbor is invalid on the sole ground that the
restrictive covenants in the deeds under which the
Plaintiffs hold title prohibit commercial oper-
ations in the area where the boat yard is located
unless such restrictions have been removed under
the express provisions contained in said deeds or
unless such restrictions have been rendered void
by operation of law.”

The defendants in the action constitute the Board of Ap-
peals under the zoning ordinance of the Town of Bar Har-
bor, Maine. The plaintiffs are owners of property on
“Lookout Point” in Bar Harbor. The deeds under which
they hold title contain restrictive covenants in common with
other land owners in the area which, among other condi-
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tions, forbid the carrying on of business enterprises in the
described area. In 1957 one John B. Cochran constructed
a boathouse on property belonging to his mother, entering
in the business of building, repairing, storing and painting
boats. Plaintiffs claim that in doing so he was violating
some of the restrictive covenants in their deeds.

The property concerned in these proceedings is located in
Residence A Zone, as defined by the provisions of the zon-
ing ordinance of the Town of Bar Harbor. Being a resi-
dence zone, Mr. Cochran legally could not conduct a busi-
ness on the premises. In 1957, some years after the effec-
tive date of the zoning ordinance, Mr. Cochran established
the business and continued until August, 1960 when his use
of the premises for business purposes was brought to an
end by order of the Municipal Officers of the Town of Bar
Harbor. Mr. Cochran on September 7, 1960 requested the
Board of Appeals to grant him an exception in order to
allow him to build, store and repair boats on the premises.
This request was denied October 24, 1960. The zoning
ordinance of the Town was amended on March 21, 1961
authorizing the Board of Appeals to grant exceptions, after
public notice and hearing, under certain conditions and af-
fecting a defined area. Mr. Cochran, after passage of the
amendment, again petitioned the Board of Appeals for an
exception and this time the Board granted his petition. It
is from this decision the plaintiffs appeal to the Superior
Court. The first issue to be considered is one of jurisdic-
tion. Did Julia B. Whiting and Bell Gurnee, the appellants,
have a right of appeal from the decision of the Board of
Appeals granting the exception to Mr. Cochran? The zon-
ing ordinance for the Town of Bar Harbor was created by
authority of the provisions of Chap. 80, R. S., 1944 and acts
additional thereto and amendatory thereof. The Inhabit-
ants of the Town of Bar Harbor at a special town meeting
held on December 22, 1947 adopted the zoning ordinance,
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whereupon it became operative and effective. The zoning
ordinance thus adopted, with its legally accepted amend-
ments, is now in full force and effect. It is important to
note for the purpose of this review the fact that there is no
provision in the zoning ordinance for an appeal from any
decision of the Board of Appeals. Sec. 88, Chap. 80, R. S.,
1944 provides that:

“The legislative body of any city and the in-
habitants of any town regulating building or use
of buildings or land under the provisions of Secs.
84 to 86, inclusive, shall by ordinance create a
board of appeals. - - - - - - Appeals shall lie from
decisions of said board to the superior court ac-
cording to the provisions of Sec. 33 of Chap. 84.”

This Sec. 88 was amended by Chap. 24, Sec. 4, P. L., 1945
by the adding of Sec. 88a. This new Sec. 88a prescribes the
appeal procedure. The Legislature in 1957 passed an Act
entitled “An Act Revising the General Laws Relating to
Municipalities.” This enactment is designated as Chap.
90-A (Chap. 405, P. L., 1957). It constitutes a revision of
all the statutory law relating to municipalities. The pass-
age of this revision repealed Chap. 91, R. S., 1954 in its
entirety. Sec. 98 of Chap. 91 authorized appeals from
Board of Appeals.

Secs. 61 through 63 of Chap. 90-A are concerned with
municipal development and provide for the enactment of
zoning ordinances and procedures thereunder. Sec. 61-I1I
is mandatory in nature, requiring a municipality in enact-
ing a zoning ordinance to provide for a Board of Appeals.
Sec. 61-I11-B states in part:

“An appeal may be taken from any decision of
the building inspector to the board of appeals, and
from the board of appeals to the Superior Court.”

This subsection then goes on to outline the procedure of tak-
ing the appeal to the Superior Court. According to the rec-
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ord the procedural process used in this case was in pursu-
ance of Rule 80-B (a) M. R. C. P.:

“(a) Mode of Review. When a statute pro-
vides for review by the Superior Court of any ac-
tion by a governmental agency, department, board,
commission, or officer, whether by appeal or other-
wise or when any judicial review of such action
was heretofore available by extraordinary writ,
proceeding for such review shall be instituted by
filing a complaint with the court. The complaint
shall include a concise statement of the grounds
upon which the plaintiff contends he is entitled to
relief, and shall demand the relief to which he
believes himself entitled. No responsive pleading
need be filed unless required by statute or by order
of the court.”

The zoning ordinance of the Town of Bar Harbor has no
provision for an appeal from the decision of the Board of
Appeals, therefore if the ordinance prevails these appel-
lants are without right of appeal. If we take this position
we must conclude that Sec. 61-I11-B is not applicable to this
case. We have carefully reviewed the 1957 revision of the
general laws relating to municipalities (90-A) with par-
ticular attention to Sec. 61 and have come to the conclusion
that the Legislature in its wisdom intended that irrespec-
tive of whether a zoning ordinance contained an appeal pro-
vision or not a citizen believing himself aggrieved by a de-
cision of a Board of Appeals should have a statutory right
of a review. Justice to a party and his cause would require
such a right and, no doubt, the Legislature so intended.

Counsel for the appellee cites Casino Motor Co. v. Need-
ham, 151 Me. 333 in support of his contention that there is
no right of appeal in the instant case. We distinguish
Casino because of subsequent changes in the statutory re-
view procedure.
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The appellants are properly before this court and thus we
have jurisdiction to make a determination of the contro-
versy.

This brings us to the second stipulated issue:

“2. Whether the action of the Board of Ap-
peals in granting an exception to John B. Cochran
to operate a boat yard at Hulls Cove in the Town
of Bar Harbor is invalid on the sole ground that
the restrictive covenants in the deeds under which
the Plaintiffs hold title prohibit commercial oper-
ations in the area where the boat yard is located
unless such restrictions have been removed under
the express provisions contained in said deeds or
unless such restrictions have been rendered void
by operation of law.”

The plaintiffs hold their titles by deeds containing restrie-
tive covenants which prohibit commercial operations in the
area where the boat yard is located.

“The validity of a zoning ordinance, the right
to use of property in accordance with its restric-
tions, the right to relief therefrom through grant
of a variance and the right to a special exception
use provided for therein should be considered in-
dependently of the existence of restrictions upon
the land involved arising out of covenants in deeds
or restrictions imposed therein or through agree-
ments between private parties.

“The zoning ordinance constitutes the regulation
of land use through the exercise of the police
power in accordance with a comprehensive plan
for the entire community. It is entirely divorced
in concept, creation, enforcement and administra-
tion from restrictions arising out of agreement
between private parties who may, in the exercise
of their constitutional right of freedom of con-
tract, impose whatever restrictions upon the use
of their lands that they desire, such covenants
being enforceable only by those in whose favor
they run.
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“A zoning ordinance restriction which permits
less restrictive uses than those to which property
is limited by a covenant in a deed or private agree-
ment is usually held not to impair the efficacy of
the latter.

“The rights and obligations of parties to private
covenants are to be determined in appropriate
actions to enforce or to be relieved of the burden
of, such covenants; they are not to be determined
by reference to the zoning restrictions applicable
to the land although the effect of the zoning re-
striction in its operation upon the surrounding
area may be considered.

“The zoning restrictions imposed upon a prop-
erty owner’s land are the measure of his obliga-
tions to the community; the private covenant is
merely an indication of the measure of his obliga-
tion to a private party, which may or may not be
enforceable but which cannot, in either event, af-
fect the necessity of conforming to the compre-
hensive plan set forth in the ordinance.”

Chap. 74-1-3, The Law of Zoning and Planning
(Rathkopf).

“Zoning laws are enacted under the police power
in the interest of public health, safety and welfare;
they have no concern whatever with building or
use restrictions contained in instruments of title
and which are created merely by private con-
tracts. If these applicants were to succeed in ob-
taining a variance relieving them from the re-
strictions of the zoning ordinance they would still
be subject to the restrictions contained in their
deeds, but the enforcement of those restrictions
could be sought only in proceedings in equity in
which the grantors, their representatives, heirs
and assigns, would be the moving parties. As is
well said in Bassett on ‘Zoning,” (ch. 9, pp. 184-
187) : ‘Contracts have no place in a zoning plan.
Zoning, if accomplished at all, must be accom-
plished under the police power. It is a form of
regulation for community welfare. Contracts be-

67
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tween property owners or between a municipality
and a property owner should not enter into the
enforcement of zoning regulations. * * * The mu-
nicipal authorities enforcing the zoning regula-
tions have nothing whatever to do with private
restrictions. Zoning regulations and private re-
strictions do not affect each other. * * * It igs
obvious that the zoning and the private restric-
tions are unrelated. One is based on the police
power, the other on a contract. The municipality
enforces the former by refusing a building permit
or ousting a nonconforming use. A neighbor hav-
ing privity of title enforces the latter by injunc-
tion or an action for damages. * * * Courts in try-
ing a zoning case will ordinarily exclude evidence
of private restrictions, and in trying a private re-
striction case will exclude evidence of the zoning.
This is done on the grounds of immateriality.” ”
In re Michener’'s Appeal, 115 A. (2nd) 367 at 369-
370 (Pa.).

Zoning per se does not abolish restrictive covenants.
Brown v. Williams, 148 N. Y. S. 2, 841. Contractual restric-
tions in a deed are not abrogated or enlarged by zoning re-
strictions. Martin v. Weinberg, 109 A. (2nd) 576 (Md.).
See 26 C. J. S. — Deeds — Sec. 171 (2).

The law is well established that restrictive covenants in
a deed as to use of property are distinct and separate from
the provisions of a zoning law and have no influence or part
in the administration of a zoning law.

When the conditions or terms of a zoning law are repug-
nant to those contained in the restrictive covenants in a
deed of title the remedy for a breach is not through the pre-
scribed procedure of the zoning law but rather by an action
based on a breach of covenant.

In the case at bar the appellants do not contend that the
Board of Appeals abused its discretion or was in error
factually but only that its decision was invalid because of
the existence of the restrictive covenants.
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The Board of Appeals had the legal right to grant the
exception.
Appeal denied.

EvA BARTKUS
VS.
EDWARD GILMAN

Androscoggin. Opinion, February 20, 1963.
Statute of Frauds. Contracts.

Any promise to pay debt, having been made after the creation of the
debt, is not an original promise to pay debt; it constitutes no more
than a promise to answer for the debt of another, and it is required
by the statute of frauds to be in writing.

ON APPEAL.

In this complaint for money had and received, the plain-
tiff appeals the granting of a directed verdict by the presid-
ing justice. Appeal denied.

Edward J. Beauchamp, for the Plaintiff.
John Platz, for the Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SippALL, JJ. DUBORD, J., sat at argument, but retired
before rendition of decision.

PER CURIAM.

On appeal. The complaint was for money had and re-
ceived in the sum of $2,000. At the conclusion of the evi-
dence the presiding justice granted a motion for a directed
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verdict for the defendant, from which action the plaintiff
appealed.

The evidence disclosed that a withdrawal of $2,000 was
made from a savings account in the names of Eva Bartkus
or Alice Gilman, the plaintiff and her daughter, the wife of
the defendant. This money was delivered to Alice Gilman
by the plaintiff. The position of the plaintiff appears to be
that Alice Gilman received the money from the plaintiff in
the form of a loan while acting as agent of the defendant
in the transaction. The plaintiff claims the defendant rati-
fied the agency by later advising the plaintiff not to worry
about the money and stating that when he received certain
insurance money she would receive all her money. This
conversation took place within a few days after the money
was received by the defendant’s wife and during a time
when the plaintiff was being taken for a ride in defendant’s
automobile. Some time later the defendant’s wife died.

The defendant was not present during the transaction
between his wife and the plaintiff. A careful examination
of the record fails to disclose any evidence whatever that
the defendant’s wife was acting as his agent at the time she
received the money from the plaintiff. The conversation
during the automobile ride in no way indicated that the de-
fendant’s wife as his agent borrowed the money for the re-
covery of which the complaint was brought.

Any promise, made by the defendant during the auto-
mobile ride, to pay the plaintiff the sum of $2,000, having
been made after the creation of the debt, was not an original
promise on the part of the defendant to pay that amount
to the plaintiff. Giving the most favorable interpretation
to the plaintiff, it constituted no more than a promise to
answer for the debt of another and is required by the stat-
ute of frauds to be in writing. Fairbanks v. Barker, 115
Me. 11, 16.
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The plaintiff claims that the defendant is estopped by
his conduct from denying his wife’s authority. We find no
evidence in the case to justify that contention.

The entry will be
Appeal denied.

STATE OF MAINE
vS.
JAMES G. AUSTIN
(TWO CASES)

York. Opinion, February 20, 1963.

Fraud. False Pretenses. P. L., 1961, Chap. 40.
Statutes.

A false pretense as to future acts or events will not support a con-
viction for obtaining property under false pretenses.

After the effective date of the enactment of P. L., 1961, Chap. 40, the
failure to perform a promise, if unconditional and made without
present intention of performance, constitutes a false pretense with-
in the meaning of the statute; however, the State must allege and
prove that the promise was unconditional and was made without a
present intention of performance.

In the absence of a statute authorizing prosecution upon a promise
made without a present intention of performance, a false pretense
to be indictable must be an untrue statement of a past or an exist-
ing fact.

ON EXCEPTIONS.

These cases involve two indictments for cheating by false
pretenses, under P. L., 1961, Chap. 40. Exceptions sus-
tained.

John J. Harvey, for the Plaintiff.

Philip E. Graves, for the Defendant.
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SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. DUBORD, J., sat at argument, but retired
before the rendition of decision.

SIDpALL, J. On exceptions. These cases involve two
indictments against the defendant for cheating by false
pretenses. In one, which for convenience we refer to
herein as the first indictment, the State charged that the
defendant represented that he “would deliver to the said
Allen S. Menter a specified number of bank wallets with
specified advertising thereon and all within a designated
period of time.” The pretense charged in the second in-
dictment was in the identical language except that the
promise was alleged to have been made to one Myron A.
Butler.

The first indictment charged the crime as having been
committed on July 14, 1961, and the second indictment
charged the crime as having been committed on December
28, 1961. The only significance in these dates is that by
legislation effective on September 16, 1961, the statute un-
der which the defendant was indicted was amended by add-
ing thereto the following provision: “A promise, if uncon-
ditioned and made without present intention of perform-
ance, will constitute a false pretense within this section.”
P. L. 1961, Chap. 40.

The rule is well established that in the absence of a stat-
ute authorizing a prosecution upon a promise made without
a present intention of performance, a false pretense to be
indictable must be an untrue statement of a past or an exist-
ing fact. A false pretense as to future acts or events will
not support a conviction for obtaining property under false
pretenses.

In the case of State v. Albee, 152 Me. 425, 429, 132 A.
(2nd) 559, the court said: “If, as the respondent argues, the
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evidence is such that the statements made by the respondent,
‘. .. pertained to acts which the respondent was to do in
the future and were not statements of present existing fact
..... > no crime has been committed.” In an early case,
State v. Mills, 17 Me. 211, 217, we find the following dic-
tum: ‘“But a pretense, that the party would do an act, he
did not mean to do (as a pretense to pay for goods on de-
livery), is not a false pretense. . . .” See also Wharton’s
Criminal Law and Procedure, Sec. 589; 35 C. J. S. False

Pretenses, Sec. 8; 22 Am. Jur. False Pretenses, Sec. 14.

The pretense alleged in these indictments was nothing
more than a promise to fulfill a contract. Prior to the en-
actment of P. L., 1961, Chap. 40, the failure to perform such
a promise was not indictable. After the effective date of
this legislation the promise, if unconditional and made with-
out present intention of performance, constituted a false
pretense within the meaning of the statute. In such case,
however, the State must allege and prove that the promise
was unconditional and was made without a present inten-
tion to perform. Although the date of the commission of
the offense set forth in the second indictment was subse-
quent to the effective date of its amendment to the statute,
the indictment contained no such allegations and is there-
fore insufficient on demurrer.

We note in passing that both indictments are defective in
another respect. Each indictment contains an allegation
that the defendant promised to deliver bank wallets “within
a designated period of time” without specifying the date
of the promised delivery. If the indictments were other-
wise sufficient, neither on its face shows that the period of
the promised delivery has expired and consequently fails to
show the commission of an offense prior to the date of the
indictment.

The entry will be in each case
Exceptions sustained.
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SOoUTH SHOE MACHINE Co., INC.
VS,
ERNEST H. JOHNSON, STATE TAX ASSESSOR

Kennebec. Opinion, February 27, 1963.

Use. Taxation. R. S., 1954, Chap. 17, §§ 2, 4.

The word “use” as employed in the language of R. S., 1954, Chap. 17,
§§ 2 and 4, would be given its ordinary meaning and the lessee in
Maine under a lease giving him full possession and control of the
property would be deemed to be the sole user; the nonresident
lessor would be deemed to “use” the property in Maine within the
meaning of the statute only if he exercised some right or power
over the property within this state incident to his ownership.

The mere existence of certain rights or powers in the owner-lessor
reserved by the lease would not suffice to subject him to taxation if
he failed to or refrained from exercising any such right or power
in Maine.

ON APPEAL,

The state tax assessor urges that the court reconsider and
overrule the Trimount case, 152 Me. 109, which was used as
the precedent in the above case. Appeal denied.

Berman, Berman, Wernick, & Flaherty, for the Plaintiff.

Ralph W. Farris, Sr.,
John W. Benoit, for the Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. SULLIVAN, J., does not concur. DUBORD,
J., sat at argument, but retired before rendition of
decision.

WEBBER, J. The defendant in his capacity as State Tax
Assessor appeals from a decision of the Superior Court set
ting aside the imposition in 1960 of a tax on the “use” of
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property owned by plaintiff. The plaintiff, a nonresident
corporation, leased shoe machinery to resident lessees to be
used by them in their business in this state. No sales tax
was paid on the sale of the property to the owner-lessor.
Upon the facts disclosed by the record the plaintiff has cor-
rectly stated the issue to be “whether the lessor, having
leased the machinery for use by lessees within the State of
Maine, being an out of state corporation not qualified to do
business in Maine and not having transacted any business
in Maine, and having done nothing in Maine with respect
to this machinery while located in Maine, can be said to
have exercised in this state any right or power over this
tangible personal property incident to its ownership there-
Of.”

In Trimount Co. v. Johnson, State Tax Assessor, 152 Me.
109, we held that under such circumstances there was no
taxable use by the owner-lessor in Maine within the mean-
ing of the statute. The learned justice below, finding no
distinguishing facts, concluded that Trimount governed in
the instant case. The defendant, while recognizing that the
matter before us is indistinguishable, urges that we recon-
sider and overrule Trimount.

Sec. 4 of R. S., Chap. 17 imposed a tax “on the storage,
use or other consumption in this state of tangible personal
property, purchased at retail sale.” Sec. 2 defined “use” as
follows: “ ‘Use’ includes the exercise in this state of any
right or power over tangible personal property incident to
its ownership when purchased by the user at retail sale.”
In Trimount we held in effect that except as provided in the
foregoing definition the word “use” as employed in the lan-
guage of the act would be given its ordinary meaning and
the lessee in Maine under a lease giving him full possession
and control of the property would be deemed to be the sole
user. The nonresident lessor would be deemed to “use’” the
property in Maine within the meaning of the statute only if
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he exercised some right or power over the property within
this state incident to his ownership. The mere existence
of certain rights or powers in the owner-lessor reserved by
the lease would not suffice to subject him to taxation if he
failed to or refrained from exercising any such right or
power in Maine. In Triémount we concluded at page 113:
“From the agreed statement it appears that the petitioner
(nonresident owner-lessor) has done nothing with respect
to the machine within the State of Maine either before or
since making the lease. We conclude, therefore, that the
petitioner has not exercised in this State any right or power
over the property within the statutory definition of ‘use.””
(Emphasis supplied.)

No compelling reason has been advanced for assigning
any different meaning to the language of the statute. No
decision of any appellate court reaching a contrary result
on like facts under a like statute has been brought to our
attention.

The justice below correctly determined upon the facts of
the instant case that there had been no ‘““use” by the owner-
lessor of the machinery in Maine as thus defined.

We note with interest that P. L., 1961, Chap. 58 amended
R. S., Chap. 17 by adding a new section numbered 4-B,
which section imposes a use tax on the rental of property in
this state under certain conditions. The instant case arose
prior to this amendment and is controlled by the form of
the statute as it existed before the effective date thereof.

Appeal denied.
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OPINION OF THE JUSTICES
OF THE SUPREME JUDICIAL COURT
GIVEN UNDER THE PROVISIONS OF SECTION 3
OF ARTICLE VI OF THE CONSTITUTION
* ok ok ok ok %
QUESTIONS PROPOUNDED BY THE SENATE
IN AN ORDER DATED FEBRUARY 14, 1963
ANSWERED FEBRUARY 27, 1963

SENATE ORDER PROPOUNDING QUESTIONS
SENATE ORDER

WHEREAS, it appears to the Senate of the 101st Legis-
lature that the following is an important question of law
and the occasion a solemn one; and

WHEREAS, there is pending before the Senate of the 101st
Legislature a bill entitled “An Act Providing Expense Re-
imbursement for Members of the Legislature.” (S. P. 159)
(L. D. 435) As Amended by Senate Amendment “A”; and

WHEREAS, Article IV, Part Third, Section 7, Maine Con-
stitution, provides that

“The Senators and Representatives shall receive
such compensation, as shall be established by law;
but no law increasing their compensation shall take
effect during the existence of the legislature which
enacted it. The expenses of the members of the
House of Representatives in traveling to the legis-
lature, and returning therefrom, once in each week
of each session and no more, shall be paid by the
State out of the public treasury to every member,
who shall seasonably attend, in the judgment of
the House, and does not depart therefrom without
leave.”

WHEREAS, it is important that the Legislature be in-
formed as to the constitutionality of the proposed bill; be
it therefore
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ORDERED, that in accordance with the provisions of the
Constitution of the State, the Justices of the Supreme
Judicial Court are hereby respectfully requested to give the
Senate their opinion on the following questions:

(1) Is it within the power of the Legislature to provide
for the reimbursement of Senators and Representa-
tives for expenses, other than travel, in attendance
at daily sessions?

(2) If the answer to the first question is in the affirma-
tive, would the bill, “An Act Providing Expense
Reimbursement for Members of the Legislature.”
(S. P. 159) (L. D. 435), As Amended by Senate
Amendment “A”, if enacted by the Legislature, be

constitutional ?
In Senate Chamber A true copy
Feb 14 1963 Attest:
READ AND PASSED CHESTER T. WINSLOW
CHESTER T. WINSLOW Senate Secretary
Secretary
(EMERGENCY)

ONE HUNDRED AND FIRST LEGISLATURE

Legislative Document No. 435
S. P. 159 In Senate, January 17, 1963

Referred to Committee on State Government. Sent down
for concurrence and ordered printed.

CHESTER T. WINSLOW, Secretary

Presented by Senator Hinds of Cumberland.
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STATE OF MAINE

IN THE YEAR OF OUR LORD NINETEEN
HUNDRED SIXTY-THREE

AN ACT Providing Expense Reimbursement for Members
of the Legislature.

Emergency preamble. Whereas, acts of the Legislature
do not become effective until 90 days after adjournment un-
less enacted as emergencies; and

Whereas, Legislators suffer great financial sacrifices
while attending the Legislature; and

Whereas, the Legislators should be reimbursed at least
in part for their expenses in such attendance; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution
of Maine, and require the following legislation as immedi-
ately necessary for the preservation of the public peace,
health and safety; now, therefore,

Be it enacted by the People of the State of Maine, as
follows:

Sec. 1. R. S, c. 10, § 2, amended. The first paragraph
of section 2 of chapter 10 of the Revised Statutes, as
amended, is further amended by adding a new sentence at
the end to read as follows:

‘Each member of the Senate and House of Representatives
shall be reimbursed for expense, other than travel, in at-
tending the daily sessions of the Legislature in the amount
of $10 for each day in attendance.

Sec. 2. Effective date. This act shall be retroactive to
January 2, 1963.
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Sec. 3. Appropriation. There shall be appropriated to
the Legislative Appropriation from the General Fund the
sum of $150,000 to carry out the purposes of this act.

Emergency clause. In view of the emergency cited in
the preamble, this act shall take effect when approved.
A True Copy Attest:

CHESTER T. WINSLOW
Senate Secretary
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STATE OF MAINE
SENATE
101st LEGISLATURE

SENATE AMENDMENT “A” to S. P. 159, L. D. 435, Bill,
“An Act Providing Expense Reimbursement for Mem-
bers of the Legislature.”

Amend said Bill in section 1 by striking out all of the 6th
and 7th lines and inserting in place thereof the following:
‘sessions of the Legislature in an amount not to exceed $10
for each day in attendance. Payment shall be made monthly
upon vouchers approved by the majority leader of the re-
spective body.” ”

Further amend said Bill by striking out all of section 3
and inserting in place thereof the following:

‘Sec. 3. Appropriation. There shall be appropriated
from the Legislative Appropriation the sums necessary to
carry out the purposes of this act.

IN SENATE CHAMBER
READ AND ADOPTED
Sent down for concurrence

Feb 12 1963
CHESTER T. WINSLOW
Secretary

Filed by Senator HINDS of CUMBERLAND.
Reproduced and distributed pursuant to Senate Rule #11A.
(Filing #8S-7)

2-12-63

A true copy attest CHESTER T. WINSLOW
Senate Secretary
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ANSWERS OF THE JUSTICES
To the Honorable Senate of the State of Maine:

In compliance with the provisions of Section 3 of Article
VI of the Constitution of Maine, we, the undersigned Jus-
tices of the Supreme Judicial Court, have the honor to sub-
mit the following answers to the questions propounded on
February 14, 1963.

QUESTION (1): 1Is it within the power of the Legis-
lature to provide for the reimbursement of Senators and
Representatives for expenses, other than travel, in attend-
ance at daily sessions?

ANSWER: We answer in the affirmative.

QUESTION (2): If the answer to the first question is in
the affirmative, would the bill, “An Act Providing Expense
Reimbursement for Members of the Legislature” (S. P.
159) (L. D. 435), As amended by Senate Amendment “A”,
if enacted by the Legislature, be constitutional?

ANSWER: We answer in the negative.

L. D. 435 as amended by Senate Amendment “A’ pro-
vides that “Each member of the Senate and House of Rep-
resentatives shall be reimbursed for expense, other than
travel, in attending the daily sessions of the Legislature in
an amount not to exceed $10 for each day in attendance.
Payment shall be made monthly upon vouchers approved by
the majority leader of the respective body.” The Act car-
ries an Emergency Clause and is made retroactive to Janu-
ary 2, 1963.

The decisive point in our consideration is whether or not
reimbursement for expense, other than travel, is compensa-
tion within the meaning of our Constitution.
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If compensation, an Act providing therefor would clear-
ly fall within the prohibition of the Constitution, which
reads:

“The senators and representatives shall receive such
compensation, as shall be established by law; but
no law increasing their compensation shall take
effect during the existence of the legislature,
which enacted it. The expenses of the members
of the house of representatives in traveling to the
legislature, and returning therefrom, once in each
week of each session and no more, shall be paid by
the state out of the public treasury to every mem-
ber, who shall seasonably attend, in the judgment
of the house, and does not depart therefrom with-
out leave.” Article IV, Part Third, Section 7.

In an Opinion of the Justices of the Supreme Judicial
Court in 1953 (148 Me. 528), the Justices said that the Leg-
islature could not constitutionally by Order provide for
reimbursement of expense, other than travel, in attending
the daily sessions of the Legislature in the amount of $7 for
each day in attendance. The Justices pointed out that the
expenses, being personal in nature, could not be authorized
or payment thereof directed by joint legislative Order.

In an Opinion of the Justices in 1957 (152 Me. 302), the
Justices were of the view that travel expense is a personal
expense which may be provided only by an Act or Resolve
passed as a law and not by a legislative Order. The Jus-
tices pointed out that the travel expense sought in the
Order, that is to say, mileage at an increased rate retro-
active to the commencement of the session, was not compen-
sation within the meaning of the Constitution. Provision
therefor may properly be made by Act or Resolve.

In our opinion expenses other than travel, for which re-
imbursement is here proposed, are living or subsistence
expenses and come within the meaning of compensation
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under the Constitution. Jones v. Hoss, 285 P. 205 (Ore.
1930) ; State v. Turner, 233 P. 510 (Kan. 1925) ; Dizxon v.
Shaw, 253 P. 500 (Okla. 1927) ; State v. Clausen, 253 P.
805 (Wash. 1927); Ashton v. Ferguson, 261 S. W. 624
(Ark. 1925) ; Hall v. Blan, 148 So. 601 (Ala. 1933) ; Peay
v. Nolan, 7 S. W. (2nd) 815 (Tenn. 1928) ; Ferris v. Aten,
28 N. W. (2nd) 899 (Mich. 1947) ; State v. Tracy, 190 N. E.
463 (Ohio 1934) ; Opinion of the Justices, 64 A. (2nd) 204
(N. H. 1949), and to the same conclusion the courts of last
resort in Colorado, Florida, Idaho, Iowa, Illinois, and South
Carolina. Expenses of this type are distinguishable factu-
ally and constitutionally from travel expenses.

It is implicit in our Constitution that the amount paid to
members of the House and Senate for the regular sessions
and for attendance at extra sessions is intended to cover all
personal expenses except expense of travel.

We are strengthened in this view by the practice since
Maine became a State. The constitutional provision in
question has remained unchanged since 1820, except that
travel expense since the 1947 amendment is paid weekly
and not once in each session. From at least 1823 Senators
and Representatives have received a sum for attendance
plus mileage. Expense of travel from home to the Legis-
lature has always been set apart from compensation.

We are aware of the ever increasing burden of time and
expense falling on members of the Legislature over the
years. The question for us is not whether the proposed
expense may be needed or justified, but solely whether the
Legislature may constitutionally provide therefor by the
Act before us.

Since we have determined that reimbursement for ex-
pense, other than travel, is compensation, the mandate of
the Constitution becomes applicable. “No law increasing
their compensation shall take effect during the existence of
the Legislature which enacted it.”
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In view of the fact that our answer to the second ques-
tion is in the negative for the reasons above set forth, we
deem it unnecessary to determine here whether or not the
proposed statute could lawfully be enacted as emergency
legislation within the limitations imposed by the Constitu-
tion. Article IV, Part Third, Sec. 16.

Dated at Augusta, Maine, this twenty-seventh day of
February, 1963.

Respectfully submitted:

ROBERT B. WILLIAMSON
DoNaLpD W. WEBBER
WALTER M. TAPLEY, JR.
FRANCIS W. SULLIVAN
CECIL J. SIDDALL

HAROLD C. MARDEN
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BANGOR & AROOSTOOK RAILROAD CO. RE: APPLICATION
To AMEND P. U. C. CERTIFICATE J #44

Kennebec. Opinion, March 4, 1963.

Statutes.  Transportation. Appeals and Error. Legislation.

Public Service Commissions.

Factual finding, on which decree of Public Utilities Commission
granted extension of certificate to transport baggage, mail, and
express, was final if supported by such evidence as taken alone
would justify conclusion.

If there is irreconcilable conflict amendatory act will control as being
latest expression of Legislature.

Generally, material change of statute by amendment thereof evi-
dences purpose and intent to change effect of existing law.

Phrase “public convenience and necessity” and phrase “public inter-
est” are not synonymous and phrase “public interest” is broader
and involves adequate service to meet needs of public community
involved.

Fact that extension of Public Utilities Commission certificate would
reduce volume of carriage and revenue of competing carriers was
not controlling in determining whether extension was in ‘“public
interest” under statute.

Public Utilities Commission is not permitted to base decision on facts
outside record.

Exceptant must show wherein he is aggrieved by rulings which he
attacks.

ON EXCEPTIONS.

This is upon exceptions to the granting of an extension
of carrier certificate to cover carrying of baggage, mail,
and express. The first five of eight exceptions challenge
the validity of the decision in the light of the evidence pre-
sented. The other exceptions attack the evidence, opinions,
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and findings of the commission. Case remanded to P. U. C.
for a decree upon existing record in accordance with this
opinion.

William M. Houston, for B. & A. Railroad Co.
Raymond E. Jensen, for Intervenors.
John G. Feehan, for P, U. C.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, MARDEN, JJ.

MARDEN, J. On exceptions. The petitioner, hereinafter
referred to as “B & A,” presently holder of certificate J-44,
for the carrying of passengers for hire from Bangor into
Aroostook County seeks authority to transport ‘“baggage,
mail and express” in its passenger motor vehicles under the
provisions of Section 5 of Chapter 48, R. S. B & A sup-
ports its petition by introducing evidence of what it terms
as the inadequacy in the freight delivery service in Aroos-
took County by reason of such scheduling and operation of
the common carriers of freight whereby, in substance, any
merchandise offered in Bangor for shipment after noon of a
given day does not reach the consumer in Aroostook County
until the following day, and as to some of the existing
freight carriers ‘“overnight” delivery is scheduled, though
the merchandise is offered in Bangor for shipment as early
as 7 o’clock on a given morning. B & A presented witnesses
in various merchandising fields and located in Brewer, Ban-
gor, Lincoln, Van Buren, Millinocket, and Presque Isle,
who pointed out that in their respective businesses “same
day delivery” was not only important to their consumer
public, but with relation to drugs, spare parts for oil burn-
ers in winter, and refrigerators in summer, and automotive
equipment “same day delivery” became at times a matter
of emergency; that the movement of such items upon an
“express” basis at premium rates would not seriously com-
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pete with existing common carriage; that, as distinct from
common carriage of freight, B & A contemplated no pick-
up and delivery service and that such additional authority
was in the public interest.

This petition is opposed by four common carriers of
freight hereinafter called “protestants” serving part or all
of the geographical area involved, which carriers contend
that such extended service by B & A is neither in the public
interest nor a matter of convenience and necessity; that
such extended authority would seriously invade the volume
of their carriage of and operating revenue on similar items
and that the petition should be denied.

The Public Utilities Commission by majority decree
granted the extension of B & A’s certificate to include bag-
gage, mail and express, subject to restrictions as to the size
and weight of the express packages to be so carried, which
point is not pivotal.

Protestants have filed eight exceptions, the first five of
which challenge the validity of the decision in the light of
the evidence presented, the sixth challenges the expressed
opinion “that the presenting of further witnesses would not
have produced a record substantially different from that
now before us except the list of commodities may have been
broader and repetitious reasons advanced for using such
service” and contends that the Commission was improperly
projecting the evidence and, therefore, that any finding
based upon such projection was invalid; the seventh ques-
tions the propriety of the Commission’s considering the
effect of such extended authority on B & A’s operating rev-
enue as within “the public interest” and eighth, the grant-
ing by the Commission of the right to B & A to transport
mail and baggage in, what protestants aver is, the absence
of evidence in the case bearing upon either of those items.
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It is conceded that if the factual finding upon which the
Commission decree is based is supported by such evidence
as taken alone would justify their conclusion, its finding is
final. B. & A. R. R. Co., Petr., 157 Me. 213, 221; 170 A.
(2nd) 699; Richer, Re: Contract Carrier Permit, 156 Me.
178, 183; 163 A. (2nd) 350.

Issue is raised as to the interpretation of certain phrases
in Section 5, Chapter 48, R. S., the application of which
governs our consideration of the problem.

The second sentence of Section 5, Chapter 48, R. S., pro-
vides that the Public Utilities Commission shall issue an
original certificate (permitting operation of motor vehicles
for profit) or amend (emphasis supplied) a certificate
(permitting such operation) only if it finds after public
hearing that public convenience and necessity require such
operation. In 1959 this section was amended by adding
the following paragraph:

“The commission also may authorize transporta-
tion of baggage, mail and express for hire in pas-
senger motor vehicles in such cases as the said
commission, after notice given to motor carriers
operating under sections 19 to 32 and to the extent
therein provided, and after hearing, at which per-
sons protesting shall be heard on such matters as
may be applicable under this or other laws, finds
the transportation of baggage, mail and express
for hire in passenger vehicles to be in the public
interest. Such authority shall be made a part of
the certificate of public convenience and necessity
described above and may be made subject to such
terms, conditions and restrictions as said commis-
sion may prescribe.” (Emphasis supplied.)

B & A contends that its privilege to extend its certificate
turns upon the requirement of “the public interest” as used
in the reference paragraph. Protestants urge that the ex-
tension of B & A’s authority must be based upon “public
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convenience and necessity” as used in Section 5 and that
as applied to this case the phrase “in the public interest”
and the phrase “public convenience and necessity” are
synonymous.

Before determining whether the decision of the Commis-
sion is supported by substantial evidence it is proper to re-
cord an interpretation of the phrases under consideration.

It has been determined that the word “public” as used in
carrier cases is the general public as distinguished from
any individual or group of individuals, Merrill v. P. U. C.,
154 Me. 38, 41; 141 A. (2nd) 434; M. C. R. R. Co. v.
P. U.C., 156 Me. 284, 286; 163 A. (2nd) 633; and we con-
clude that the whole public as applied to this case consists
of that body of persons, that public community, served by
the common carriers here involved. Fornarotto v. Board
of Public Utility Com’rs. (N. J. 1928), 143 A. 450, 453
(headnote 5).

Our court has defined ‘“public convenience and necessity”
in Re: John M. Stanley, 183 Me. 91, 93; 174 A. 93; followed
in Chapman, Re: Petition to Amend, 151 Me. 68, 71; 116 A.
(2nd) 130.

The phrase “public interest” appears in the second para-
graph of Section 23 and subparagraph III of the same sec-
tion of Chapter 48, R. S. as applied to contract carriers,
in a context not synonymous with public convenience and
necessity and has been a subject of discussion in Mer-
rill v. P. U. C., 154 Me. 38, 43; 141 A. (2nd) 434, and in
M.C.R.R.v.P.U.C. 156 Me. 284, 286, 291; 163 A. (2nd)
633; confirming non-synonymity.

Upon its face the pre-1959 portion of Section 5, Chapter
48, and the 1959 amendment do not reconcile. Inasmuch
as the phrase “public interest’” appears in other sections of
the public utility law and used in a sense distinct from
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“public convenience and necessity’” we conclude that its use
in the 1959 amendment of Section 5, was intended to have
a meaning unto itself.

“If there is an irreconcilable conflict, the amenda-
tory act will control, as being the latest expression
of the legislature.” 82 C. J. S., Statutes § 384,
Page 897.

See also Crawford v. Iowa State Highway Commission
(Iowa 1956), 76 N. W. (2nd) 187, 190 (headnote 6, 7).

“It is a general rule that a material change of a
statute by amendment thereof evidences a pur-
pose and intent to change the effect of the exist-
ing law.” Haraburda v. U. S. Steel Corporation,
187 F. Supp. 79, 83 (headnote 3).

We hold that the phrases “public interest” and “public
convenience and necessity” as used in Section 5 of Chapter
48, R. S., are not synonymous, that the phrase “public in-
terest” is of broader scope than ‘“public convenience and
necessity.” In re Megan (S. D. 1942), 5 N. W. (2nd) 729,
735 (headnote 22, 23); Briggs Corp. v. P. U. C. (Conn.
1961) 174 A. (2nd) 529, 532 (headnote 6).

Matters “in the public interest” as applied to carriers
under Public Utilities law involve adequate service to meet
the needs of the public community involved; Briggs, supra
at 532, a consideration of the carrier competition; In re
Bermensolo (Idaho 1960), 352 P. (2nd) 240, 242 (head-
note 2, 3), the interests of competing carriers; Ratner v.
United States of America (Ill. 1957), 162 F. Supp. 518, in
which respect the interest of the petitioner to the extent
that the extended service may contribute to the successful
transportation of passengers, was not improperly con-
sidered by the Commission. The fact that an extension of
B & A Certificate J-44 will reduce the volume of carriage
and revenue of competing carriers is not controlling.
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Richer, Re: Contract Carrier Permit, 156 Me. 178, 187;
163 A. (2nd) 350.

With the phrase “in the public interest” as used in the
last paragraph of Section 5 of Chapter 48, R. S., so defined,
and applied to the public community involved, we conclude
that the factual finding by the majority of the Commission
as to express shipments including the specified size of pack-
ages authorized was based upon substantial evidence and
that exceptions one through five, inclusive, must be over-
ruled.

Ag to exception six, it is clear that the Commission is
not permitted to base a decision upon facts outside the rec-
ord, P. U. C. v. Cole’s Express, 153 Me. 487; 138 A. (2nd)
466, and we having found that the factual conclusion
reached by the Commission as to express shipments is
justified by the evidence, that portion of the finding chal-
lenged by exception six was gratuitous and of no moment.
This exception is overruled.

Exception seven criticizes the acceptance of B & A’s
testimony as to the significance of the increased revenue
resulting from the extended service proposed as relevant to
the issue. We hold that such evidence is a matter to be
considered properly under “the public interest” as defined
above, and as to express shipments, this exception must
fail.

While the statute granting the protestants right to
“except” as to matters of law (Section 67, Chapter 44,
R. S.) does not specifically provide that aggrievement is
prerequisite (as in Section 32 of Chapter 153 relative pro-
bate appeals, for example) it is implicit in the law that an
exceptant must show wherein he is aggrieved by the rul-
ings which he attacks.

“The bill of exceptions, except in cases where it is
claimed that facts were found without any evi-
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dence, should show wherein the excepting party
was aggrieved by the alleged rulings.” P. U. C. v.
Gallop, 143 Me. 290, 298, 62 A. (2nd) 166.

The protestants here do not represent how they are ag-
grieved by the license to B & A to carry mail and bag-
gage,—and we do not see at this time how they could dem-
onstrate any legal interest in the carriage of mail. This
exception, therefore, must stand or fall on the presence or
absence of evidence in the record from which ‘“the public
interest” in the carriage of mail and baggage may be
found.

B & A did not request the Commission to take official
notice of “the public interest” in the carriage of mail. See
P. U. C.v. Cole’s Express, 1563 Me. 487, 498, 138 A. (2nd)
466. We find, however, in the record, testimony on behalf
of B & A to the point that “mail is a primary interest”
and successful bidding by B & A on transportation of mail
for some “Star routes * * * has added substantially to” its
revenues. We have already found and declared that the
revenue aspect of this proposed service, as it may bene-
ficially affect the successful carriage of passengers, is rele-
vant to “the public interest,” supra. We find that the evi-
dence offered as to “the public interest” in the transporta-
tion of mail justifies the finding of the Commission. Ex-
ception eight is overruled as to the carriage of mail.

We find no evidence bearing upon ‘“the public interest”
in the carriage by B & A of baggage and although the pro-
testants have not demonstrated any aggrievement by virtue
of this extended license to B & A, we are not unaware that
baggage not accompanying its owner as incidental to pas-
senger carriage might become a subject of express (Amer-
tecan Railway Express Company v. Wright, 91 So. 342, 343
(Miss. 1922)) transportation, by choice of its owner, or
freight (People v. Ackert, 63 N. Y. S. (2nd) 118, 119)
transportation, either by reason of its exceeding the size
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and weight limitations imposed herein upon B & A as to
the carriage of express, or by choice of its consignor, in
which category the protestants do have a statutory interest.
Exception eight is sustained as to the carriage of baggage.

Ezxceptions one through seven
are overruled as to carriage
of express.

Exception eight is overruled
as to carriage of mail.

Exceptions one through eight
are sustained as to carriage

of baggage.

Case remanded to the Public
Utilities Commission for a
decree upon the existing rec-
ord in accordance with this
opinion.
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DoNALD E. FARRINGTON
AND
CHRISTINE E. FARRINGTON

vS.

MAINE STATE HIGHWAY COMMISSION

Kennebec. Opinion, March 4, 1963.

Eminent Domain. Damages. Evidence. Jury.
A jury may not base its assessments of damages on view alone.

Barring error in the submission of evidence from the record, the
court cannot substitute its judgment for that of the jury.

Purpose of a jury view in a condemnation case is not to receive evi-
denece, but to enable the jury to more intelligently apply and com-
prehend testimony presented in court.

In a land damage case a view constitutes a special kind of evidence.

ON APPEAL.

This is an appeal by the state from a highway land dam-
age verdict, based on the contention that the evidence did
not support the verdict. Appeal denied.

Lewis I. Naiman, for Plaintiffs.

Frank E. Southard, for Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, MARDEN, JJ.

MARDEN, J. On appeal from judgment and from the
denial of a motion by the State for a new trial on the usual
grounds addressed to the Presiding Justice. This is a com-
plaint for damages occasioned by the taking of land from
plaintiffs for highway purposes and involves the usual ele-
ments of the actual taking of a certain area (.78 approxi-
mately acre), the rendering of a second portion inacces-
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sible (.10 approximately acre) and the imposition on the
plaintiffs’ remaining land of two drainage easements.

The jury was given the benefit of testimony of the own-
ers, an appraiser (whose qualifications were conceded by
the appellant) called by the plaintiffs, testimony from State
Engineers, and an appraiser (whose qualifications were ac-
cepted by the court) offered by the State, and a view of
the premises. To a verdict in the amount of $2,800.00 the
State addressed its motion and prosecutes its appeal con-
tending that the owners’ testimony of fair market value
was based upon an erroneous foundation; that the opinion
of the expert offered by the owner was not based upon suf-
ficient facts of record; and that that evidence together with
the view by the jury did not support the verdict.

The authorities which the State cites in support of its
appeal are recognized as sound. The State urges that an
owner’s testimony properly to be accepted by the jury
should not be based upon the opinion of others or involve
sentimental value (Maher v. Commonwealth, 197 N. E. 78
(Mass. 1955)); that likewise the testimony of a profes-
sional appraiser properly to be accepted must be based
upon sound principles, and not ignore consideration of the
highest and best use of the land involved (In Re: Clear-
view Expressway, 174 N. E. (2nd) 522 (N. Y. 1961));
that opinion evidence without any support in the demon-
stration and physical facts is not substantial evidence and
that opinion evidence is only as good as the facts upon
which it is based (Washington v. United States, 214 F.
(2nd) 33, 43 (Wash. 1954) and (headnotes 14-16)) ; that
the opinion of an appraiser is no better than the hypothesis
or the assumption upon which it is based (International
Paper Company v. United States, 227 F. (2nd) 201, 205
(Ga. 1956)) ; and that an appraiser should give facts upon
which his opinion is based (City of Newport v. Dorsel Co.,
136 S. W. (2nd) 11 (Ky. 1940)).
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The State also urges that in the light of what it submits
as insufficiency upon the record, the jury must have placed
unauthorized reliance upon their view of the premises and
that a jury may not base its assessment of damages on
view alone, with which last statement we concur, Jahr on
Eminent Domain § 249, but see Bangor and Piscataquis
R. R. Co. v. McComb, 60 Me. 290, 302. We have no way of
knowing the impression which the jury received from the
view as compared to the recorded evidence, but are mindful
of the declarations of this court in jury-viewed land dam-
age cases in Wakefield v. Boston & Maine R. R., 63 Me. 385
and Shepherd v. Camden, 82 Me. 535, 20 A. 91.

“In order to enable the jury to form a correct
judgment of the amount of damages sustained by
reason of the location of the railroad, they should
‘view the premises’ from such standpoints, and in
such a manner as will give them an accurate
knowledge of the considerations that go to make
up the damages, such as the value of the land
taken and the use to be made of it, the effect of
the severance upon the character, situation, pres-
ent and prospective use of the remainder of the
lot, and any other facts that diminish the value
of the premises.” Wakefield v. Boston & Maine
R. R., 63 Me. 385, 387.

“% = % there was evidence on both sides, sub-
mitted to the jury, and the preponderance is not
so great as to satisfy us that the verdict was the
result of bias or prejudice of the jury, or of any
mistake made by them. Furthermore, we have
not before us all the evidence which the jury had
to act upon. They properly viewed the premises;
and they had a right to take into consideration
what they saw of their situation, —to what ex-
tent, in their judgment, the change of the grade
in the street affected the value of the plaintiff’s
premises. In such a case, the court hesitates to
set aside the verdict.” Shepherd v. Camden, 82
Me. 535, 537, 20 A. 91.
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That rule is followed in State v. Slorah, 118 Me. 203,
214, 106 A. 768, wherein the aspect of a “view” in a crim-
inal case was discussed and the court said:

“We are, therefore, of the opinion, without
modifying the prior views of this court in land
damage cases, as laid down in Shepherd v. Cam-
den and Wakefield v. Boston & Maine R. R., supra,
* % * that the theory most consonant with reason
is to hold that the purpose of a view is not to re-
ceive evidence, but as the court has so frequently
phrased it, to enable the jury to more intelligently
apply and comprehend the testimony presented in
court; and that so far as the information received
on the view can in any way be considered by the
jury it must be limited to such as is obtained from
an ocular examination of the premises.”

The collective expressions of the court in these cases
seem to have given rise to the more frequently quoted pro-
nouncement which appears in Reed v. Central Maine Power
Company, 132 Me. 476, 479, 172 A. 823, where the court
stated:

“In a land damage case, a view constitutes a spe-
cial kind of evidence.”

It is not felt that the “view” aspect of this case is con-
trolling and we propose to give it no undue attention, but
for the statement in the Reed Case to be understood, ref-
erence to McComb, Shepherd and Slorah is suggested as
necessary, and the following discussions are additionally
helpful.

Orgel on Valuation under Eminent Domain, effect
of the view § 129.

Wigmore on Evidence, Third Edition, Autoptic
Proference, Discussions of jury view § 1168.

We must conclude that the points urged by the State as
to the insufficiency of the evidence as to damage can right-
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fully be applied to the present record without determining,
and indeed it is unnecessary for us to determine, that the
evidence of the plaintiff alone is or is not sufficient, or the
evidence of his appraiser alone is or is not sufficient, or
the evidence of the view was or was not properly evaluated
by the jury. The sum total of the evidence received by the
jury in the form of testimony of witnesses, exhibits, and
view, — its conduct not criticized, supports the verdict.

There is no occasion to cite authority for the principle
that barring error in the submission of evidence apparent
from the record this court cannot substitute its judgment
for that of the jury. Attention is again invited to the
quotation from Shepherd v. Camden, supra.

The State in its brief urged consideration of Peabody v.
Hewett, 52 Me. 33, and we paraphrase and quote from that
case at page 49. On the question of the value of the prem-
ises the finding of the jury may differ from the opinions
of some of the witnesses introduced. But, adequate facts
on which these opinions were based were disclosed by the
witnesses “and may be considered as an important element
for the consideration of the jury in finding the value which
they were to pronounce in their verdict; and we are not
satisfied that the jury was under such influences as to make
it the duty of the court to disturb the verdict on this
account.”

Appeal denied.
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STATE OF MAINE
vS.
JOSEPH A. DuUPUIS

Androscoggin. Opinion, March 13, 1963

Discretion. Criminal Law. Forgery. Exceptions.

Specific intent to defraud must be shown affirmatively as an element
of the crime of forgery; although intent is seldom capable of direct
proof, it may be inferred from the proven surrounding ecircum-
stances and in particular from the presence, companionship, and
conduct of the respondent before and after the offense is com-
mitted.

The presiding justice is more than a mere umpire or referee; it is
his duty to propound to witnesses such questions as he deems neces-
sary to bring out any relevant and material evidence without re-
gard to its effect to one party or the other.

An exception which fails to specify the particular claim of error or
the manner in which a specific ruling is claimed to have aggrieved
or been prejudicial to the respondent raises no issue.

One may be guilty as principal if he is actually or constructively
present, aiding, abetting and assisting person to commit felony.

Jury could properly conclude that respondent was constructively pres-
ent and participating as principal in crime of forgery though he
was in another room during part or all of the time during which
another prepared the check.

ON EXCEPTIONS.

This is on exceptions to the failure of the Presiding Jus-
tice to direct a verdict and to the conduct of the Presiding
Justice in recalling a witness. Exceptions 1 and 2 over-
ruled, exception 3 dismissed. Judgment for the State.

Gaston M. Dumais, County Atty.,
Laurier T. Raymond, Jr., Asst. County Atty., for State.

Edward J. Beauchamp, for Defendant.

SITTING: WILLIAMSON, C. J., WEBBER, TAPLEY, SULLIVAN,
SIDDALL, JJ. MARDEN, J., did not sit.
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