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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE
STATE OF MAINE

BENJAMIN H. COFFIN
vs.
WINFRED S. DODGE

Sagadahoc. Opinion, November 13, 1950.

Deceit. Assumpsit.

The Elements in deceit are (1) a material representation which is
(2) false and (3) known to be false, or made recklessly as an asser-
tion of fact without knowledge of its truth or falsity and (4) made
with the intention that it shall be acted upon and (5) acted upon
with damage. In addition to these elements it must also be proved
that the plaintiff (6) relied upon the representations (7) was in-
duced to act upon them and (8) did not know them to be false, and
by the exercise of reasonable care could not have ascertained their

" falsity.

Whether a false representation is material is a question of law.

The misrepresentation must be of a past or present fact and not of a
future happening or expression of opinion.

Deceit cannot be substituted for an action of assumpsit.
ON EXCEPTIONS.

Action of tort for deceit heard by a Justice without the
intervention of a jury. Judgment for the plaintiff with
damages assessed at $200. Defendant brings exceptions.
Exceptions sustained. Case fully appears below.

Harold J. Rubin,

Edward W. Bridgham, for plaintiff.

Benjamin L. Berman,

David L. Berman, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTty, WILLIAMSON, JJ.

FELLows, J. This is an action of tort for deceit brought
in the Superior Court for Sagadahoc County and heard by
a justice without the intervention of a jury. The justice



4 COFFIN vS. DODGE [146

found for the plaintiff and assessed damages in the sum of
$200. The case comes to the Law Court on defendant’s ex-
ceptions.

The facts, briefly, are that prior to May 25, 1949 the
plaintiff Benjamin H. Coffin of Brunswick, Maine, placed
an order for a Chevrolet truck with one Joseph Goodwin
who was an automobile dealer in Brunswick, and on May
25, 1949, while awaiting delivery of the truck from Good-
win, ‘the defendant Winfred S. Dodge of Bowdoinham,
Maine, came to the plaintiff Coffin and, according to the
plaintiff’s testimony, induced the plaintiff to give an order
for a Chevrolet truck to the defendant. The defendant
Dodge was an automobile dealer and a competitor of Good-
win. The plaintiff says that the defendant Dodge falsely
represented to him (the plaintiff) that Goodwin would not
be able to deliver a Chevrolet truck for several weeks. The
plaintiff stated that he (defendant) said he had “talked
with the head Chevrolet man for this whole district” and
could deliver a Chevrolet truck “right off.” As the plaintiff
Coffin was in the lobster business and needed a truck as soon
as possible, the plaintiff Coffin paid to the defendant Dodge
the sum of $200 for a deposit, and signed an order to the
defendant for a Chevrolet truck to be delivered to him (the
plaintiff) on or before June 20, 1949. Goodwin, however,
delivered a truck to the plaintiff on May 31, 1949 and the
plaintiff accepted it.

The plaintiff paid Goodwin for the truck the sum of
$1,277.15, having received from Goodwin a discount of
$200. The plaintiff demanded of the defendant Dodge a re-
turn of his $200 deposit given to Dodge on May 25, 1949,
which was refused. This action of deceit was then brought
by the plaintiff Coffin against the defendant Dodge.

The declaration alleged, in substance, a misrepresentation
on the part of the defendant Dodge in that Dodge stated to
the plaintiff that a motor truck could not be delivered by



Me.] COFFIN ¥S. DODGE 5

Goodwin until July 15th, while he (the defendant) could
deliver one on or before June 20th.

The defendant claims, by his bill of exceptions, that the
plaintiff in this action for deceit is bound by the allegations
in his declaration and cannot now say he relied on other
representations not alleged ; that neither the allegations nor
the proof were sufficient to maintain this action; that no
damage was proved; and that if the plaintiff has a remedy
it is by rescission of the contract with defendant, and an
action against defendant for money had and received. The
plaintiff claims, on the other hand, that all the elements to
sustain the action for deceit were by him alleged in his
declaration, and were also proved at the trial.

Most legal rights which have been violated have their
own forms of action for the remedies. The proper method,
to correct a wrong or to collect a claim, should be followed
in order to effect a recovery. Remedies and the forms of
action which have been approved by the court for a long
period are adhered to in order to avoid confusion and un-
certainty. The form and the method of procedure in an
action of deceit, for example, have been long established in
this state, and closely followed for generations. Every es-
sential element must be alleged and must be proved by af-
firmative evidence. “For the action of deceit was not in-
tended to be made easy to prove. Its purpose was to re-
strain law suits in commercial and trading transactions so
that every time a party, through reliance upon opinion, or
trade talk, or without taking pains to inquire for himself,
got the bad end of a bargain he should not be permitted to
fly to the courts for redress.” Crossman v. Bacon & Robin-
son, 119 Me. 105; Flanders v. Cobb, 88 Me. 488.

In the case of Crossman v. Bacon & Robinson, 119 Me.
105, 109, the elements in deceit are stated to be “(1) a ma-
terial representation which is (2) false and (3) known to
be false, or made recklessly as an assertion of fact without
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knowledge of its truth or falsity and (4) made with the in-
tention 1;hat it shall be acted upon and (5) acted upon with
damage. In addition to these elements it must also be
proved that the plaintiff (6) relied upon the representations
(7) was induced to act upon them and (8) did not know
them to be false, and by the exercise of reasonable care
could not have ascertained their falgity. Every one of these
elements must be proved affirmatively to sustain an action
of deceit.”

Whether a false representation is material is a question
of law. Caswell v. Hunton, 87 Me. 277. The fraud must be
a misrepresentation of a past or present fact and not on a
future happening or an expression of opinion. Carter v.
Orne, 112 Me. 365 ; Stewart v. Winter, 133 Me. 136; Shine v.
Dodge, 130 Me. 440. Proof of other false and fraudulent
representations cannot sustain an action for deceit unless
alleged and relied upon. Carter v. Orne, 112 Me. 365; Hol-
brook v. Connor, 60 Me. 578, 581. A false statement, that
had no influence on the decision of the party complaining,
furnishes no ground for relief. Mitchell v. Mitchell, 136
Me. 406, 416. The person who claims to have been de-
frauded must have no reasonable opportunity to verify the
truth or falsity of the representation. Where the party has
an opportunity to learn the facts he has no right to rely on
representations, the truth of which he has equal means of
ascertaining or by the exercise of reasonable diligence could
have ascertained. One who has opportunity for ascertain-
ing the truth cannot rely on the statement of one who is not
a fiduciary. Clark v. Morrill, 128 Me. 79; Thompson v. In-
surance Co., 75 Me. 55, 61. Although there are limitations
on the foregoing general rules, see Banking Company v.
Cunningham, 103 Me. 455; Harlow v. Perry, 113 Me. 239,
and Bizler v. Wright, 116 Me. 133, see also 61 A. L. R. 492,
497 (b), the facts of this case do not bring it within such
limitations.
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Taking the record in the case at bar, assuming the plain-
tiff’s story true, and applying the rules as stated in the cases
previously cited herein, we find the following: The declar-
ation alleged as misrepresentations ‘“that the motor truck
which the said plaintiff had ordered from the said Joseph
Goodwin could not be delivered to the said plaintiff by the
said Joseph Goodwin until the 15th day of July, A. D.,
1949 * * * the defendant representing to the plaintiff that
he could deliver a motor vehicle to the plaintiff on cr before
the 20th day of June, A.D., 1949, which was sooner than
delivery could be made by the said Joseph Goodwin * * *
and relying upon the false, fraudulent and deceitful repre-
sentations made to him by the defendant that the said
Joseph Goodwin was not able to deliver such a motor vehicle
to him prior to the 15th day of July, A. D., 1949.”

The plaintiff testified in answer to the direct question as
to why he gave defendant the order: “A. Because he said
he could do it right off. I needed the truck.” He further
testified: “A. He says: Do you want a truck? I says: Yes,
I have already ordered one from Joe Goodwin, an Armour
vellow one. He says: He can’t get that for six or eight
weeks, but, he says, I talked with the head Chevrolet man
for this whole district this afternoon. He says: If you want
to pay a two-hundred-dollar deposit, I will have the truck
right off. So I placed the order with him.” “Q. In your
talk with Mr. Dodge down at your place in Gurnet, whether
or not when he talked with you there was any statement
made by him as to his being in Joe Goodwin’s?”’ “A.
When I says I ordered from Joe Goodwin, he says: I just
come from there and, he says, he can’t get you a truck for
six or eight weeks.” “Q. Whether or not Mr. Dodge made
any statement as to whether or not your truck was or was
not at Joe Goodwin’s garage?’ “A. Never mentioned it.”

There is no “clear and convincing proof” that the plain-
tiff relied upon anything other than that the defendant
could get a truck “right off” or “right away.” The proof
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that defendant knew his statement to be false was only that
he had been at Goodwin’s. There is no satisfactory proof
that Goodwin could or could not deliver a truck prior to
July 15th, except that he did deliver a truck on May 31st.
The allegations of misrepresentation differ from the proof
offered. The claim that Goodwin could not get a truck for
six or eight weeks looks to the future and can be considered
either a matter of opinion, “trade talk,” or of a future
event. The plaintiff also failed to establish that by the
exercise of reasonable care he could not have ascertained
the falsity of the alleged misrepresentation. The plaintiff
lived in the same town with Goodwin and could have easily
ascertained the true facts from Goodwin or Goodwin’s
garage. The plaintiff could have learned the facts before
signing the order to the defendant on May 25, 1949 if he
had used any diligence, or if he desired to. The plaintiff
himself testified that the defendant suggested that the plain-
tiff call Goodwin on the telephone and ‘‘cancel the order.”
The only excuse the plaintiff offered for not telephoning to
Goodwin was that he thought that Goodwin’s garage was
“closed at that time of day.” Then, too, the talk between
the plaintiff and defendant related to an order for a three-
quarter ton truck, while the truck ordered at Goodwin’s
garage was a half-ton truck, and the half-ton truck was
later delivered by Goodwin and paid for by the plaintiff on
May 31, 1949.

A reading of the declaration and the evidence in this case
clearly pictures that this controversy is the result of the
work of a shrewd salesman who induced a willing and
anxious buyer to give an order, because the salesman prom-
ised a quicker delivery than a competitor. The buyer may
have been intentionally misled, but the buyer made no ef-
fort to verify the misleading statement of the seller when
he could easily have done so. There was no ground for an
action of deceit. The plaintiff had orally asked Goodwin
to get him a truck and no deposit with Goodwin was made.
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The plaintiff was waiting for word from Goodwin. The de-
fendant Dodge promised a delivery “right away” if an
order was signed with him and deposit made. The plaintiff
complied, and probably had no other thought than prompt
delivery of a necessary truck. An action of deceit does not
lie to recover the $200 deposit. Deceit cannot be substi-
tuted for assumpsit. Crossman v. Bacon & Robinson, 119
Me. 105; Flanders v. Cobb, 83 Me. 488. The plaintiff’s form
of remedy after rescission, which rescission he may have
made, is an action for money had and received in assumpsit.
Mayo v. Purington, 113 Me. 452; Prest v. Farmington, 117
Me. 348.

The justice of the Superior Court, in finding as he did
for the plaintiff in this action, was clearly wrong. His find-
ing was without evidence to support material elements
necessary to maintain the action. Mitchell v. Mitchell, 136
Me. 406, 416, 417; Ayer v. Harris, 125 Me. 249; Viele v.
Curtis, 116 Me. 328; Shapiro v. Sampson, 116 Me. 514.

Exceptions sustained.
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ALvAa W. McDoUGAL, APLT.
vSs.
JOHN W. HUNT

York. Opinion, November 15, 1950.

Exceptions. Assumpsit. Taxation. Damages.

Where = bill of exceptions does not set forth the error of law upon
which the presiding justice based his decision, its sufficiency may be
questioned for failure to particularize. R.S. 1944, Chap. 94, Sec. 14.

If taxes assessed to a former owner under R. S. 1944, Chap. 81, Secs.
23 and 100 and paid ky him can be recovered from the true owner,
it is only on the theory of unjust enrichment.

Actual or compensatory damages are not to be presumed.

Where recovery is limited to actual damages the facts in evidence
must be such as to permit determination with reasonable, as dis-
tinguished from mathematical certainty.

ON EXCEPTIONS.

Action of assumpsit to recover a proportional share of a
total tax paid by plaintiff upon three lots of land one of
which belonged to the defendant. Judgment for defendant
and plaintiff brings exceptions. Exceptions overruled.
Case fully appears below.

Gendron, Fenderson and McDougel, for plaintift.

Willard and Willard,
Ward T. Hanscom, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLty, WILLIAMSON, JJ.

MERRILL, J. On exceptions. The plaintiff, being the
owner of a parcel of land in Sanford designated as lots 5, 6
and 7 on a plan of Hanson Pines recorded in York County
Registry of Deeds, some time after April 1, 1940, and prior
to April 1, 1941, sold lot No. 5 to the defendant. Lots 5, 6
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and 7 were contiguous and together formed a single parcel
of land at the corner of Main Street and Mountain Avenue.
The defendant did not record his deed and neither party
notified the tax assessors of the change in ownership. Prior
to the conveyance the assessors had been assessing lots 5,
6 and 7 to the plaintiff in solido, and as a unit, without
assigning a specific value to the separate lots. The asses-
sors after the transfer continued to assess lots 5, 6 and 7 to
the plaintiff as before. The plaintiff paid the taxes on all
three lots for the years 1941 to 1947 inclusive when he first
discovered that lot No. 5 was still being assessed to him as
aforesaid, and that he had paid the taxes thereon. The tax
bills rendered to the plaintiff and which he had paid did not
in any way indicate that lot No. 5 was still being assessed to
him. The plaintiff demanded that the defendant reimburse
him for what he claimed was the proportional amount of
taxes paid attributable to lot No. 5. Other than a statement
as to the proportion that the area of lot No. 5 bore to the
total area of lots 5, 6 and 7, and that the terrain of the three
lots was similar, there is nothing in the record from which
it might be determined what proportion the value of lot No.
5 bore to the total value of the three lots assessed to the
plaintiff.

This action of assumpsit was then brought to recover
what the plaintiff claimed was the proportional share of the
total tax paid on the three lots which should have been
borne by lot No. 5. There were two special counts setting
forth the claim, basing the proportional share on relative
area of the lots, together with an omnibus count which con-
tained a claim for money paid by the plaintiff to the use of
the defendant. The action was commenced in the Sanford
Municipal Court which decided for the defendant. The
plaintiff appealed to the January Term of the Superior
Court for the County of York, where it was heard by the
presiding justice with right of exceptions to matters of law
reserved. The justice found for the defendant. The bill of
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exceptions states “Plaintiff claims that this finding is based
upon an error of law and that he is aggrieved thereby.” It
is upon this bill of exceptions that the case is now before
this court.

Nowhere in the bill of exceptions does it appear what the
error of law is upon which the plaintiff claims the justice
based his decision. The sufficiency of the bill of excep-
tions might well be questioned for failure to particularize.
See Gerrish, Executor v. Chambers et al., 135 Me. 70, 79;
Dodge v. Bardsley et al., 132 Me. 230; Edwards v. Estate
of Williams, 139 Me. 210; In Re Hooper Estate, 136 Me. 451 ;
Wallace v. Gilley and Tr., 186 Me. 523 ; Bronson, Appellant,
136 Me. 401. In the latter case we said:

“It is now well settled that this Court under R. S.,
Chap. 91, Sec. 24 (now R. S., 1944, Chap. 94, Sec.
14) has jurisdiction over exceptions in civil and
criminal proceedings only when they present in
clear and specific phrasing the issues of law to be
considered.”

If the bill of exceptions be deemed sufficient it can, how-
ever, amount to no more than an allegation that the record
as a matter of law required that the justice find for the
plaintiff.

The case is presented to us upon the theory of unjust
enrichment and that the defendant should reimburse the
plaintiff to the extent that he has been benefited by the dis-
charge of the tax lien on his lot. Although the taxes were
legally assessed against the plaintiff, see R. S., 1944, Chap.
81, Sec. 23 and R. S., 1944, Chap. 81, Sec. 100, and although
the plaintiff was personally liable to pay the taxes so as-
sessed, and although the taxes so assessed constituted a
lien on the plaintiff’s lots, together with that of the defend-
ant, which could be discharged only by the payment of the
full amount of the tax assessed, the defendant was not per-
sonally liable to the town for the tax or any part thereof, it
being assessed to the plaintiff.
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It is the position of the defendant that the finding of the
presiding justice is sustainable on either of two grounds,
first: that in no event could he be liable to the plaintiff for
any proportion of the taxes so assessed upon his land in
common with that of the plaintiff and paid by the plaintiff;
and, second: that even if he might be liable for the benefit
conferred, the amount of that benefit could not have been
determined by the justice upon the facts before him. It
does not appear from the record upon which ground the
presiding justice may have rendered his decision in favor
of the defendant.

Without in any way intimating any opinion as to whether
or not under any circumstances taxes assessed to a former
owner under the provisions of R. S., 1944, Chap. 81, Sec. 23
and R. S., 1944, Chap. 81, Sec. 100, and paid by him can be
recovered by him from the true owner, if they can be re-
covered under any circumstances, it is only upon the theory
of unjust enrichment. In such case the burden is upon the
plaintiff to prove the extent to which the defendant has been
unjustly enriched by him. Unlike actions brought to re-
cover for an invasion of the plaintiff’s right and where nom-
inal damages are recoverable if the invasion of the plain-
tiff’s right be established, 15 Am. Jur. 795, Sec. 356, in
actions brought to recover for unjust enrichment for bene-
fits conferred by act of the plaintiff and retained by the de-
fendant, the plaintiff can only recover for such benefits as
he proves are actually conferred upon and retained by the
defendant.

Damages of the nature claimed in this action, if recover-
able, are not given nor do they arise from the invasion of a
legal right of the plaintiff by the defendant, but they are
compensatory only as a return for unjust enrichment of the
defendant conferred upon him by the plaintiff, which un-
just enrichment is retained by him. See Restatement,
Restitution, Chap. 1, Sec. 1. Actual or compensatory dam-
ages are not to be presumed but must be proved. The re-
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covery is limited to such damages as are established by the
evidence. 15 Am. Jur. 795, Sec. 356.

When recovery may be had only for actual damage sus-
tained the record must contain evidence from which damage
in a definite amount may be determined with reasonable
certainty. While the determination thereof may be the re-
sult of the exercise of judgment applied to facts in evidence,
those facts must be such as to allow the amount of damages
to be determined therefrom with reasonable, as dis-
tinguished from mathematical, certainty by the exercise of
sound judgment. The determination of the amount must
not be left to mere guess or conjecture. As said in 25
C.J.S.491:

“However, reasonable certainty is sufficient; ab-
solute certainty is not required; it is sufficient if a
reasonable basis for compensation is afforded, al-
though the result be only approximate; what is re-
quired is that evidence of such certainty as the na-
ture of the particular case permits be produced.”

Applying these rules to the present case, the relative
areas of lots of land situate as these lots were situated,
even though there was no substantial difference in the ter-
rain of the several lots, do not afford a basis for the deter-
mination of the proportion that the value of any one of
them bore to the total value of all of them. It is common
knowledge that many factors other than square footage of
area enter into the determination of land values. While
the relative value of lot 5 might have easily been susceptible
of proof, no evidence of its value or the value of lots 6 and
7, or the value of lots 5, 6 and 7 was even attempted. On
the record before him the assignment of any definite value
to lot 5 or a determination of the proportion that the value
of lot 5 bore to the values of lots 5, 6 and 7, or the relation
that the value of lot 5 bore to the value of lots 6 and 7
would have been at best a pure guess by the presiding jus-
tice and based upon mere conjecture.
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In this case a single tax was assessed upon a single par-
cel of land. This parcel of land constituted a corner lot
bordering upon two streets. The portion of this parcel of
land conveyed to the defendant was situated only upon one
street and was the lot furthest from the corner. The presid-
ing justice might well have found for the defendant upon the
ground that the plaintiff had failed to maintain the burden
of proof which was upon him to establish the amount of
the benefit conferred upon the defendant by the plaintiff’s
payment of the tax and that upon the record before him he
was unable to determine the amount of such benefit. He
might well have found that the plaintiff did not establish
the value of the benefit conferred upon the defendant by the
production of evidence of such certainty as the nature of
the case permitted. This being true, he would be justified,
without violating any principle of law, in finding for the
defendant. The plaintiff in this case having failed to estab-
lish that the presiding justice violated any principle of law
in his decision the exceptions must be overruled.

Ezxceptions overruled.
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GUYy A. MELANSON
VS,
REED Bros., INC.

Androscoggin. Opinion, November 18, 1950.

Master and Servant. Hidden Danger. Assumption of Risk.

Before there is a duty upon a master to warn of a hidden danger,
the danger must have been known to the master or by the exercise
of due care should have been known to him, and it must be a danger
which is unknown to the servant and which would not be known to
him if in the exercise of due care.

The duty to warn is a non-delegable duty resting upon the master
and if he delegates that duty to another such other person stands
in the place of the master and his failure to perform is the failure
of the master.

Where a servant should have known of a danger he assumes the risk
and there is no duty to warn.

Assumption of the risk is not necessarily contributory negligence.
One may be in the exercise of the highest degree of care and yet not
be able to recover if he is injured by a danger of which he either
knew or ought to have known.

Foresight not hindsight is the test to be applied in determining how
a reasonably prudent person will act in a given situation and an
employer is not to be held responsible because he failed to foresee
and give warning of remote, improbable and exceptional occurrences
or of special dangers which could not have arisen without negli-
gence on the part of the plaintiff’s fellow servants.

ON EXCEPTIONS.

Action of negligence heard by a referee under a rule of
court with right of exceptions as to questions of law re-
served. Referee reported in favor of the plaintiff. Defend-
ant excepted to acceptance of referee’s report. Exceptions
sustained. Case fully appears below.

John A. Platz, for plaintiff.

Hutchinson, Pierce, Atwood & Scribner, for defendant.
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SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
Nuvty, WILLIAMSON, JJ.

MERRILL, J. On exceptions to the acceptance of a Ref-
eree’s Report. The case was heard by a referee under rule
of court with right of exceptions as to questions of law re-
served. The referee reported in favor of the plaintiff.
Written objections were made to acceptance of the referee’s
report. The objections were overruled, the report accepted,
and exceptions filed and allowed. It is upon these excep-
tions that the case is now before this court.

The facts of this case are simple. The plaintiff was the
servant of the defendant. The defendant was engaged in
the growing and marketing of potatoes upon an extensive
scale. At the time of the plaintiff’s employment the de-
fendant was engaged in digging its crop from several large
fields by means of potato diggers drawn and operated by
tractors. The referee found that the plaintiff and one
Walker were employed to load potatoes from the field into
a truck, counting the number of barrels, keep the field
spaced for the pickers and help about the tractor and digger
if it should break down. He further found that they in-
formed the defendant of their unfamiliarity with the ma-
chinery being used. The plaintiff and Walker went to work
in a field where one Wallace Higgins, together with a man
by the name of George Glew, were operating the digger and
tractor, Higgins being the operator of the digger and Glew
being the operator of the tractor. The tractor furnished
the power not only for drawing the digger over the ground
but in addition, by means of a power takeoff, operated the
mechanism of the digger. This power takeoff was a square
shaft about six inches in diameter extending from the trac-
tor to the digger. It was located two and one-half to three
feet above the ground. Ordinarily when in operation this
power takeoff was covered with a guard. When in oper-
ation the power takeoff revolved within the guard. At the
time of the accident the guard had been removed for the
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purpose of greasing the power takeoff. The plaintiff and
Walker had been at work about nine days. After lunch on
the ninth day, Mr. Higgins, the digger operator in their
field, called them to where the digger and tractor were
standing and set Walker to work greasing the digger. Hig-
gins asked the plaintiff to get him a wrench which lay upon
the ground in front of the plow of the digger, and between
the digger and tractor. At that time the engine of the trac-
tor was in operation. The power takeoff was not in oper-
ation, being disengaged. The tractor operator, Glew, had
the physical control of the clutch which engaged and disen-
gaged the power takeoff. It was his duty to start and stop
the power takeoff at the direction of Higgins. In stooping
to pick up the wrench, the plaintiff placed his hand upon the
idle power takeoff. While his hand was there the power
takeoff commenced to revolve. It caught the glove on the
plaintiff’s left hand and tore off his left thumb.

In his report the referee states:

“The Referee finds that Wallace Higgins, whose
duty it was, as operator of the digger, to warn the
plaintiff of the hidden danger incident to contact
with the power takeoff and which danger was un-
known to the plaintiff, failed to do so.”

It is upon this breach of duty that the referee grounds
liability on the part of the defendant. By appropriate ob-
jection and exception the defendant has challenged the
above finding of the referee, which finding is determinative
of the plaintiff’s right to recover. Unless there was a duty
upon the part of the defendant to warn the plaintiff of the
danger of contact with the power takeoff, which contact
was the cause of the plaintiff’s injury, the report of the ref-
eree cannot be sustained.

If there be any credible evidence from which the referee
could find that the defendant owed the plaintiff the duty to
warn him of the danger of coming in contact with the power
takeoff when he attempted to pick up the wrench the ob-
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jection and exception to the finding must be overruled.
Staples v. Littlefield, 132 Me. 91; Edwards v. Hall, 141 Me.
239.

One of the many duties that a master owes to his servant
is that of warning the servant of hidden dangers that he
may encounter in the course of his employment. It is to
be noted that the duty is to warn of hidder as distinguished
from obvious dangers. However, the duty to warn even of
hidden dangers is not universal in its application. Before
there is a duty upon the master to warn of a hidden danger
the danger must be known to the master, or in the absence
of actual knowledge thereof, it must be a danger, the exist-
ence of which he, by the exercise of due care on his part,
should have known. Furthermore, it must be a danger
which is unknown to the servant and which would not be
known and appreciated by him if in the exercise of due care.
In Wormell v. Railroad Co., 79 Me. 397, 405, a leading case
in this jurisdiction, we said:

“Moreover, the law implies that where there are
special risks is an employment of which the ser-
vant is not cognizant, or which are not patent in
the work, it is the duty of the master to notify him
of such risks; and on failure of such notice, if the
servant, being in the exercise of due care himself,
receives injury by exposure to such risks, he is en-
titled to recover from the master whenever the
master knew or ought to have known of such risks.
It is unquestionably the duty of the master to com-
municate a danger of which he has knowledge and
the servant has not. But there are correspond-
ing duties on the part of the servant; and it is held
that the master is not liable to a servant who is
capable of contracting for himself, and knows the
danger attending the business in the manner in
which it is conducted, for an injury resulting
therefrom. Lovejoy v. Boston & Lowell Railroad,
125 Mass. 82; Ladd v. New Bedford R. R. Co.
supra,; Priestley v. Fowler, supra. It is his duty to
use ordinary care to avoid injuries to himself. He
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is under as great obligation to provide for his own
safety, from such dangers as are known to him, or
discoverable by the exercise of ordinary care on
his part, as the master is to provide it for him.”

In Hume v. Power Company, 106 Me. 78, 82 we said:

“And, moreover, the law implies that the dis-
charge of this duty requires the master to notify
his servant of any and all special risks and dan-
gers of the employment, and of all dangerous con-
ditions attendant upon the place of the exercise of
the employment, of which the master has knowl-
edge, or by the exercise of reasonable care would
have knowledge, and which are unknown to the
servant and would not be known and appreciated
by him if in the exercise of reasonable care on his
part.

This duty thus imposed upon the master is per-
sonal. The servant has the right to look to him
for the discharge of it. If, instead of discharging
it himself, the master employs some other person
to do it for him, then such other person stands in
the place of the master, and becomes a substitute
for him—a vice-principal—in respect to the dis-
charge of that duty, and the master then becomes
liable for the acts and the negligence of such other
person in the premises to the same extent as if he
had performed those acts and was guilty of the
negligence personally.”

To multiply authorities upon these fundamental prin-
ciples of the law of master and servant would serve no use-
ful purpose. From the foregoing principles of the law it is
seen that the duty to warn is a personal, that is, a non-
delegable duty resting upon the master. If he delegates
.that duty to another, with respect to that duty such other
person is a vice-principal, that is, he stands in the place of
the master and his failure to perform the duty is at law
deemed the failure of the master.

As a necessary corollary of the foregoing rules it is a
self evident truth that the duty to warn resting upon the
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vice-principal, as the alter ego of the master, is only co-
extensive with that resting upon the master. TUnless the
master under the same circumstances, with the same knowl-
edge or means of knowledge as that of the vice-principal,
coupled with his own knowledge and means of knowledge
as to the hidden danger, would be under the duty to warn
of the particular hidden danger to be encountered by the
servant, no duty rests upon the vice-principal to warn the
servant thereof.

While the referee in the above finding set forth herein
has found that Wallace Higgins when he directed the plain-
tiff to pick up the wrench owed the plaintiff the specific
duty to warn him of the danger of coming in contact with
the power takeoff, such finding as a basis of liability could
only be justified upon the theory that Wallace Higgins was
a vice-principal and that he failed to discharge the duty
resting upon the defendant to warn the plaintiff of the
danger.

The defendant has by written objections and exceptions
raised the questions of whether or not there is any evidence
from which it could be found that Wallace Higgins was a
vice-principal, or whether the picking up of the wrench was
within the scope of the plaintiff’s employment, or whether
Higgins was authorized to direct the plaintiff to pick up
the wrench. Important as the decision of these questions
might be in certain aspects of the case, in view of the
ground upon which we base our decision, none of them need
be discussed or decided.

Unless the defendant if personally present and giving the
order would under all of the existing circumstances be un-
der the duty to warn the plaintiff of the danger of coming
in contact with the power takeoff, Higgins, even if a vice-
principal, would not be under the duty to give such warn-
ing.
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Was there any credible evidence in this record that when
Wallace Higgins directed the plaintiff to perform the simple
act of picking up a wrench which lay between the digger
and tractor that he, (assuming him to have been a vice-
principal, a question upon which we neither express nor
intimate an opinion) either knew or ought to have known
that in so doing the plaintiff would be exposed to danger
from coming in contact with the power takeoff, and that
that danger was one of which the plaintiff neither knew
nor ought to have known? Unless there be credible evi-
dence from which these factors can be found there was no
duty upon Higgins as vice-principal, the alter ego of the
master, to give the plaintiff warning thereof, and a con-
trary finding would constitute error in law and require that
the defendant’s exceptions be sustained.

In determining whether or not there is any credible evi-
dence in a record from which a certain conclusion may be
drawn, a court is not precluded from bringing to bear and
applying to the problem that sound common sense which
is derived from living in a world populated by human be-
ings, and the observation and knowledge of their actions
and reactions in and to situations encountered in the ordi-
nary conduct of human affairs. “Judges are not necessarily
ignorant in court of what everybody else, and they them-
selves out of court, are familiar with; and there is no rea-
son why they should pretend to be more ignorant than the
rest of mankind.” Affiliated Enterprises v. Waller, 5 Atl.
(2nd), (Del.) 257, 261. This principle is as applicable to
justices of the Law Court as it is to justices at nist prius. It
is also applicable to referees. It not only may, but should
be applied in determining what conclusions should be drawn
from existing facts.

While in this case the referee has found that the plaintiff
was actually ignorant of the danger of coming in contact
with the power takeoff, he evidently must have overlooked
the fact that if he ought to have known of such danger
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there was no duty to warn him thereof. If he should have
known it he assumed the risk. If he assumed the risk there
was no duty to warn. It must be remembered that assump-
tion of risk is not necessarily contributory negligence. One
may be in the exercise of the highest degree of care and yet
not be able to recover if he is injured by a danger of which
he either knew or ought to have known. It may be as the
referee found that it was not negligence on the part of the
plaintiff to have placed his hand on the idle takeoff which
he did not know would move (a question upon which we
need neither express nor intimate an opinion), but it by no
means follows that it was such a danger that warning
thereof should have been given.

“The duty which the law imposes upon an em-
ployer who engages employees to do work of a
dangerous character or in a dangerous place, to
warn and instruct employees concerning such dan-
gers, does not compel the employer to guard
against injuries which a reasonable and prudent
man would not expect to happen, or to warn his
employees of dangers not reasonably to be antici-
pated. His responsibility for injuries asserted to
have been caused by a breach of duty in this re-
gard is determined by whether the calamity is one
that should have been foreseen by a reasonably
prudent person—that is, whether the peril is such
as should reasonably have been anticipated. The
employer is not to be held responsible because he
failed to foresee and give warning of remote, im-
probable, and exceptional occurrences. Not only
must the danger of an employment, in order to
create a duty of warning and instruction, be one
which is unknown to the employee, but it also
must be one which is known to the employer or
might be known to him by the exercise of rea-
sonable vigilance.” 35 Am. Jur. 581, Sec. 149.

To hold, on this record, that Wallace Higgins should have
foreseen, that in picking up the wrench the plaintiff would
place his hand on the then idle and harmless power takeoff,
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and that he should have further foreseen that while the
plaintiff was so engaged the machine would be started by
Glew, a fellow servant of the plaintiff and that Higgins
should have given the plaintiff a warning of the danger of
coming in contact with the power takeoff, would entirely
disregard how the ordinarily prudent person, that is the
person of ordinary prudence, or the reasonably careful per-
son, that is the person who exercises reasonable care, acts
under such circumstances. Foresight not hindsight is the
test to be applied in determining how the reasonably pru-
dent person will act in a given situation. As stated in the
excerpt from American Jurisprudence, supra, the respon-
sibility of the master for a breach of the duty to warn of
danger ‘‘is determined by whether the calamity is one that
should have been foreseen by a reasonably prudent person—
that is, whether the peril is such as should reasonably:
have been anticipated. The employer is not to be held re-
sponsible because he failed to foresee and give warning of
remote, improbable and exceptional occurrences.”

There was no danger to the plaintiff in coming in contact
with the power takeoff while idle. It was idle when he was
directed to pick up the wrench and when he placed his hand
upon it. There is no evidence that Glew engaged the clutch
at the direction of Higgins. Nor was Higgins bound to
anticipate that it would be set in motion without his direc-
tion to the operator of the tractor, Glew, a fellow servant of
the plaintiff. As said in Labatt on Master and Servant,
Vol. 1, Page 527:

“Nor is he guilty of negligence in failing to warn a
servant of a special danger which could not have
arisen without negligence on the part of the plain-
tiff’s fellow servants.”

Applying the foregoing standards and tests to the facts
of this case, common sense and common knowledge of
everyday human affairs require that we hold there was no
credible evidence in the record from which the referee
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could have found that it was the duty of Wallace Higgins,
when he gave the direction to the plaintiff to pick up the
wrench, to warn him of the danger of coming in contact
with the power takeoff. Absent such duty the plaintiff is
not entitled to recover, there is no need to either discuss
or rule upon the other exceptions. Exceptions to the over-
ruling of the fourth objection being sustained the entry
should be:

Ezxceptions sustained.



26 ROSS vs. MANCINI [146

MAURICE W. Ross
V8.
ANTONIO MANCINI

Cumberland. Opinion, November 8, 1950.

Contracts.

To make a binding contract the offer must be so definite in its terms
or require such definite terms in its acceptance that the promises
and performances to be rendered by each party are reasonably cer-
tain,

ON MOTION.

Action of contract tried before a jury who found for
plaintiff. Defendant’s motion for a new trial sustained and
new trial granted.

John M. Curley, for plaintiff
Raymond S. Oakes, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NULTY, WILLIAMSON, JJ.

THAXTER, J. This action of contract was tried before a
jury who found for the plaintiff. The plaintiff declared on
an oral contract. There was a plea of the general issue
with a brief statement setting up the statute of frauds.
The statute of frauds as a defense was later abandoned and
the presiding justice charged the jury without exception
by the defendant that they were not to concern themselves
with it. The only issues according to the court were
whether an oral contract was made as claimed by the plain-
tiff and whether the defendant was guilty of a breach of it.
The jury found for the plaintiff and assessed damages in
the sum of $1,340; and the case is before this court on the
defendant’s general motion for a new trial.

The declaration sets forth that the defendant on May 16,
1947 agreed to sell to the plaintiff and the plaintiff agreed
to buy of the defendant a dump truck for the sum of $2,000.
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Nothing appears to have been said as to when or how pay-
ment would be made but the plaintiff claims that the de-
fendant in consideration of the plaintiff’s purchase of the
truck promised to engage the plaintiff in gainful employ-
ment with his truck in preference to any other person until
the plaintiff fulfilled obligations assumed by him in financ-
ing the purchase price. It is alleged that the plaintiff did
purchase said truck and the defendant did engage the plain-
tiff in gainful employment until February 2, 1948 when
the defendant without justifiable cause refused to continue
the plaintiff’s employment and employed another in his
stead so that the plaintiff was unable to fulfill his obliga-
tion to pay for the truck and by reason thereof suffered
loss.

As expressed in Restatement, Contracts, Sec. 32:

“An offer must be so definite in its terms or re-
quire such definite terms in the acceptance that the
promises and performances to be rendered by each
party are reasonably certain.”

Then follows this comment:

“Inasmuch as the law of contracts deals only
with duties defined by the expressions of the par-
ties, the rule stated in the Section is one of neces-
sity as well as of law. The law cannot subject a
person to a contractual duty or give another a con-
tractual right unless the character thereof is fixed
by the agreement of the parties. A statement by
A that he will pay B what A chooses is no promise.
A promise by A to give B employment is not
wholly illusory, but if neither the character of the
employment nor the compensation therefor is
stated, the promise is so indefinite that the law
cannot enforce it, even if consideration is given
for it.”

See to the same general effect: Williston, Contracts, Sec.
37; 12 Am. Jur., Contracts, Sec. 64.

In the case before us there was no time set during which
the employment was to continue and there is no evidence at
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all that it was to continue as alleged in the declaration un-
til the plaintiff was able to pay for the balance due on the
truck out of its earnings. The actual purchase was made
May 19, 1947. The plaintiff paid $700 down and financed
the balance, which with charges amounted to $1,581.60
from a finance company. Payments were to be made at the
rate of $105.44 a month. February 2, 1948 the defendant
ended the employment of the plaintiff and subsequently
the finance company repossessed the truck which was sold
for $200. The difference between this resale price and the
balance owed the finance company is almost exactly the
amount of the verdict.

It is true that the defendant did tell the plaintiff that he
would have enough from the earnings of the truck to meet
his payments on it but there was no assurance of any defi-
nite sum of money. For nine months the amounts that the
defendant paid the plaintiff were substantial, approximately
$4,500. The most probable reason for the default to the
finance company was that the plaintiff did not give due con-
sideration to his living expenses and outside obligations.
We cannot see where the defendant was in any way re-
sponsible for such default. His conversation with the plain-
tiff as to what the truck would earn was of the vaguest kind.
It was never intended to be anything more than an expres-
sion of hope or expectation. The defendant never contem-
plated an agreement of continuing employment until the
truck was paid for. The terms of this alleged contract are
too vague and indefinite to be enforcible. They answer the
description of Judge Holmes of a somewhat similar claimed
agreement. ‘““On the face of it, it does not import a legally
binding promise, but rather a hopeful encouragement sound-
ing only in prophecy. We cannot discover an actionable
contract.” Hall v. First National Bank, 173 Mass. 16, 19.
Neither is the contract in the instant case an actionable one.

Motion sustained.
New trial granted.
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JOHN PICKEN
8.
GEORGE DEWEY RICHARDSON ET AL.

Lincoln. Opinion, December 12, 1950

Exceptions. Abandonment.

Findings of fact by a Justice sitting without a jury so long as they
find support in evidence are final.

A good legal fee simple title cannot be lost by abandonment. Once
title vests it stays vested until it passes by grant, descent, adverse
possession, or some operation of law such as escheat or forfeiture.

A mere general exception to a judgment rendered by a Justice at
nisi prius does not comply with the statute.

ON EXCEPTIONS.

A Writ of Entry was heard by the Court without a jury
and judgment was rendered for the defendants. A Bill of
Exceptions set forth certain alleged errors of law and by
agreement of the parties the case was submitted to the law
court for findings and decision upon certain agreed stipula-
tions made a part of the record. Exceptions overruled.
Judgment affirmed. Case fully appears below.

Harvey R. Pease, for plaintiff.

Alan L. Bird,
Samuel W. Collins, Jr., for defendant Rlchardson
Philip G. Willard, for defendant Engewald.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTYy, WILLIAMSON, JJ.

NuLTY, J. This case comes before this court on excep-
tions by the plaintiff from the Superior Court of Lincoln
County. There, the cause, which was a writ of entry, was
heard by the court without a jury and judgment was for
the defendants. By agreement of the parties the case was
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submitted to. the court for findings and decision upon nine
certain agreed stipulations made a part of the record. From
the agreed stipulations substantially the following facts
appear:

The predecessors in title of the defendants owned a good
record title in fee simple in and to the property in dispute
and the present defendants, by deed or inheritance, have
acquired the title then owned by their predecessors unless
lost by them by the effect of tax title, abandonment or ad-
verse possession.

The issue of whether or not the defendants’ title was de-
stroyed and accrued to the plaintiff was left open. The pred-
ecessor in claim of title to the now plaintiff acquired a tax
deed on the first Monday of February, 1928, from the tax
collector of the town of Westport of the premises in dispute
and it is agreed that said tax deed was invalid and insuf-
ficient to convey a legal title to the property. The question
of whether said town of Westport ever entered into posses-
sion of the property in dispute is left open but it is agreed
that if it did so it was under such color of title as was con-
tained in said tax deed.

It was also agreed that the plaintiff contends that he was
entitled to offer evidence that during the period after the
first Monday of February, 1928, the defendants, and more
particularly their predecessors in title, abandoned the prop-
erty in dispute and all their title thereto by non-user, non-
entry, non-payment of taxes, and all other acts claimed by
the plaintiff to be indicative of a legal abandonment of title.
To the offer of proof the defendants objected upon the
ground that there can be no legal abandonment of title in
fee simple other than by formal grant, valid and legal tax
process, or adverse possession continued for a period suf-
ficient to create a title in fee simple in another and that,
therefore, all evidence so offered by the plaintiff would be
immaterial and inadmissible. The court ruled in support
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of defendants’ objection and excluded the testimony and
allowed the plaintiff his exception which will be more fully
commented upon later in this opinion.

It was further stipulated that both plaintiff and defend-
ants would be permitted to adduce evidence as to whether or
not after the first Monday of February, 1928, the plaintiff
and his predecessors in title did in fact acquire title in the
property in dispute by virtue of adverse possession con-
tinued for twenty years or more.

It was further agreed that the rulings of the court as to
the admissibility of the questions set forth in a certain depo-
sition of Harry C. Taft, a predecessor in title of the defend-
ants, filed in this case, together with the exceptions taken
by the plaintiff and allowed by the court are fully set forth
in the stipulation.

It was further stipulated that on the first Monday of
February, 1928, the title in the disputed property in fee
simple was held and owned by Harry C. Taft and Clayton
H. Taft, brothers, as tenants in common and undivided;
that Clayton H. Taft died in 1947, intestate, leaving no
widow and as his sole heir a daughter, Arlene B. Engewald,
the present co-defendant, and that by deed dated October
17, 1949, and duly recorded in Lincoln County Registry of
Deeds Harry C. Taft conveyed his one-half interest in com-
mon and undivided to George Dewey Richardson, co-defend-
ant in this case.

It was further agreed that a deed from the inhabitants
of the town of Westport to the plaintiff, John Picken, was
offered and admitted without objection and is a part of the
agreed stipulation.

It was further stipulated that the books of inventory and
valuation of the polls and estates maintained in the office
of the tax assessors for the town of Westport for the year
1928, carries the following statement written in ink and in
longhand: “Land bounded on (n) by Clyde Street, norther-
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ly across the common to north line of Echo Home, easterly
to said north line to low water mark as shore runs to point
begun at, being the easterly portion of Echo Home. as per
plan’; that in the column of said page headed ‘“Valuation
of Land Dollars” there appears opposite the foregoing de-
scription in ink and longhand the figures “300”; and the
same figures appear in the column under the heading ‘“‘total
Value of Real Estate Dollars” opposite said description;
there appears in the left hand margin on said page opposite
said description the words in ink and longhand “Taft, Alice
M.” through which three parallel pencil lines have been
drawn by person or persons unknown; that under said cap-
tion “Taft, Alice M.” there appears in pencil longhand, writ-
ten by person or persons unknown, the words “sold to
Town” ; that the books and records kept by the Assessors of
the town of Westport subsequent to 1928 failed to disclose
that said property was ever taxed to anyone thereafter.

It was further agreed that a deed from Harry C. Taft
to the defendant, George D. Richardson and being the same
deed referred to in the deposition of Harry C. Taft is ad-
mitted without objection and is a part of the stipulation.

With respect to findings of fact by a justice sitting with-
out a jury our court said in Graffam v. Casco Bank & Trust
Co., 137 Me. 148, 151, 16 A. (2nd) 106:

“It has long been definitely established as law in
this state that ‘findings of fact by a Justice sitting
without a jury so long as they find support in evi-
dence are final” Awer v. Railway Co., 131 Me.
381, 163 A. 270, 271, and cases therein cited.”

In the instant case there was ample credible evidence to
support the findings of fact by the sitting justice and his
decision, judgment for the defendants, so far as the facts
are concerned is conclusive unless the exceptions set forth
in the bill of exceptions, which are six in number, are errors
of law which have prejudiced the plaintiff.
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Exception No. 1 deals with the third stipulation which
relates to the offer of the plaintiff to introduce evidence of
legal abandonment of title by the predecessors in title of
the defendants. Upon objection by the defendants the
court ruled that no testimony relating to a claim of aban-
donment could be offered and allowed the plaintiff an excep-
tion. This exclusion of the offered testimony raises a ques-
tion of law which, simply stated, is as follows: Can the
holder of good record title in fee simple abandon that title?
It is stipulated that the predecessors in title of the defend-
ants had good title unless it had been lost by the effect of
legal tax title, abandonment or adverse possession, and the
court found by its decision no tax title, no adverse posses-
sion, and, having excluded evidence of abandonment, the
ruling of the court, if correct, would seem to finally decide
the question.

An examination of the authorities, both in text books
and the reported decisions, reveals by the great weight of
authority that a good legal fee simple title cannot be lost by
abandonment.

Thompson on Real Property, Permanent Edition, Vol. 5,
Sec. 2567, Page 313, contains in part the following:

“x x x No legal title to corporeal real property can
be lost or destroyed by any act of abandonment on
the part of the owner. Thus one is not divested of
title by reason of the fact that for many years he
was unaware of his interest in the land and prac-
tically abandoned it when his title was a matter of
record. X X X, hence a vested fee simple title to real
estate cannot be abandoned; x x x Once title vests
it stays vested until it passes by grant, descent, ad-
verse possession, or some operation of law such as
escheat or forfeiture. x x x”

To the same effect see 1 Corpus Juris Secundum, Page 13,
Sec. 5. In 1 American Jurisprudence, Abandonment, Sec. 6,
Page 5 (1936), the following statement is made:
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“As to real property, the general rule is that
where the state has passed a perfect legal title, the
doctrine of abandonment is not applicable thereto,
and that the title vested in the grantee cannot be
affected or transferred by his act in departing
from the land and leaving it unoccupied, or other-
wise ceasing to exercise dominion over it. If the
title is perfect and complete, the mode by which
the particular individual acquired it is not ma-
terial as regards the matter of abandonment by
him. A title acquired by prescription can no more
be lost by abandonment than a title acquired by
deed or descent from the true owner, though, of
course, if a person in the adverse possession of
land relinquishes it before the expiration of the
statutory period, the continuity of his possession
is thereby broken and the statute consequently
ceases to run.”

Tiedeman on Real Property, 4th Edition, Sec. 516, Page 735,
under the title Abandonment in part states the following:

“But no legal title of a corporeal hereditament may
be lost or destroyed by any act of abandonment,
x X X. A legal title, properly vested, can only be
divested when the circumstances of the case are
sufficient to raise an estoppel, or where the posses-
sion is acquired by one in consequence of an aban-
donment, and held by him under claim of title for
the period of limitation. The title, although not
lost by abandonment, would be barred by estoppel
or by the Statute of Limitations.”

Further examination of the decided cases, particularly in-
cluding those of Pennsylvania, New Jersey, and many
others, discloses. that a perfect legal title cannot be lost by
abandonment except through adverse possession taken by
another and held for the period of the Statute of Limita-
tions. See Kreamer v. Voneida, 213 Pa. 74, 62 A. 518
(1905). Byrne v. Byrne et al, 123 N. J. Eq. 6, 195 A. 848
(1938) affirmed 1 A. (2nd) 464. The Massachusetts court in
Dyer v. Siano, 298 Mass. 537, 11 N. E. (2nd) 451 (1937),
was to the same effect and the opinion discloses that an ex-
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haustive research was made by the court in which reported
cases, not only from the Massachusetts courts but from
many other courts, including our own courts, were ex-
amined and cited. :

Our court in School District No. 4, in Winthrop, v. Benson
et als, 31 Me. 381, 384 and 385, had occasion to examine the
effect of an alleged abandonment of certain premises which
had been used by the plaintiffs for school purposes for a pe-
riod of more than twenty years openly, notoriously, ad-
versely and exclusively. Our court said in part:

“If the plaintiffs have held the premises by a con-
tinued disseizin for twenty years, the right of en-
try by the defendants is taken away, and any ac-
tion by them to recover the same, is barred by
limitation. x x x A legal title is equally valid when
once acquired, whether it be by a disseizin or by
deed, it vests the fee simple although the modes of
proof when adduced to establish it may differ.
X X X An open, notorious, exclusive and adverse
possession for twenty years, would operate to con-
vey a complete title to the plaintiffs, as much so as
any written conveyance. And such title is not
only an interest in the land, but it is one of the
highest character, the absolute dominion over it,
and the appropriate mode of conveying it is by
deed. x x x But the title, obtained by a disseizin
so long continued as to take away the right of
entry, and bar an action for the land by limitation,
cannot be conveyed by a parol abandonment or
relinquishment, it must be transferred by deed.
X X X A parol conveyance of lands creates nothing
more than an estate or lease at will. x x x”

In Phinney v. Gardner et als., 121 Me. 44, 46 and 47, 115 A.
523, title to a lot of land was in issue. Plaintiff claimed he
had acquired title by adverse possession and abandonment
by the defendants. On the question of abandonment our
court held that the doctrine of abandonment was not ap-
plicable to this case and said:
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“There is no opportunity for the application
of the doctrine of abandonment in the case at bar.
‘The characteristic element of abandonment is the
voluntary relinquishment of ownership, whereby
the thing so dealt with ceases to be the property
of any person and becomes the subject of ap-
propriation by the first taker.” 1 R.C. L., Page 2.
The term is used in connection with personal prop-
erty, inchoate and equitable rights, and incor-
poreal hereditaments, but ‘at common law a per-
fect legal title to a corporeal hereditament cannot,
it would seem, be lost by abandonment.” 1 C.J.,
Page 10. Its very essence is inconsistent with the
attributes of real estate.”

It thus appears that the common law rule which has been
followed by our court is that a perfect legal title cannot
be lost by abandonment. This being so, the ruling of the
court in excluding the offered evidence was correct, as under
our law it was not material to the issue and inadmissible.

Exceptions No. 2, 3, 4 and 5 relate to the fifth stipulation
in the record and concern the admissibility of certain ques-
tions and answers contained in the deposition of Harry C.
Taft which was duly admitted and became a part of the
record, The questions and answers to Exceptions No. 2
and 3 were admitted by the court for the limited purpose
of showing no interruption in adverse possession of the
plaintiff. We fail to see any reason why the plaintiff was
prejudiced by the admission of the questions and answers
or the ruling of the court thereon. Exception No. 4, which
involves a question and answer contained in said deposition
and called for a conclusion of law was properly excluded.
Exception No. 5 is governed by what we have said with re-
spect to Exceptions No. 2 and 3.

Exception No. 6 sets forth the entire findings and de-
cision of the court and the plaintiff attempts to except
thereto. He takes nothing by this exception because it does
not conform to our practice with respect to exceptions. It
does not present in clear and specific phrasing the issues of
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law to be considered. The presentation of a mere general
exception to a judgment rendered by a justice at nist prius
does not comply with the statute. See Gerrish, Executor v.
Chambers, et al., 135 Me. 79, 189 A. 187. The mandate will
be:

Ezxceptions overruled.
Judgment affirmed.
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BENJAMIN A. GLOVSKY, APPELLANT
from decree of
STATE L1QUOR COMMISSION

Knox. Opinion, December 5, 1950.

Liquor Licenses. Approval. Appeal.

Finding of the State Liquor Commission under R.S., 1944, Chap. 57,
Sec. 40, as amended by P. L., 1949, Chap. 419, that municipal officers
did not act arbitrarily or without justifiable cause in refusing to
approve a hotel liquor license cannot be termed a “refusal” of the
commission to issue a license within the meaning of the appeal
statute, R. S., 1944, Chap. 57, (Sec. 60-A) as amended by P. L., 1949,
Chap. 419 so that no appeal to the Superior Court lies from such
finding.

There is no inherent or constitutional right to engage in liquor traffic,
and whether one shall be permitted to exercise the privilege and
under what conditions and restrictions, is a matter for the people
to determine, acting by and through the Legislature.

ON APPEAL AND EXCEPTIONS. L

An application for a hotel liquor license was submitted to
the municipal officers of the City of Rockland for approval.
They refused to approve for certain stated reasons. An ap-
peal was taken to the State Liquor Commission and after
appropriate proceedings was denied. From the decision of
the Liquor Commission an appeal was presented to the Su-
perior Court which was dismissed for lack of jurisdiction.
To this ruling exception was noted and appeal taken to the
Law Court. Appeal dismissed. Exceptions overruled.
Case fully appears below.

Benjamin L. Berman,
David V. Berman, for appellant.

Jerome C. Burrows, for appellee,
City of Rockland Maine.

Henry Heselton, for appellee,
State of Maine Liquor Commission.
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SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTy, WILLIAMSON, JJ. (FELLOWS, J., and MERRILL, J.,
concur separately)

NuLty, J. This case purports to be before the Law
Court on appeal with a bill of exceptions based on a decree
of the justice presiding at a term of the Superior Court for
Knox County which decree involves the construction of
portions of the P. L. of 1949, Chap. 419, amending R. S.
(1944), Chap. 57, new Sec. 60-A. The decree of the Su-
perior Court dismissed the appeal (or petition for appeal)
from the decision of the Maine State Liquor Commission on
the ground that the Superior Court lacked jurisdiction.

It appears that Benjamin A. Glovsky of Rockland, ‘“doing
business as Windsor House,” applied on January 27, 1950
for a hotel liquor license. The application was submitted
to the municipa  officers of the City of Rockland for their
approval. On March 15, 1950, the municipal officers re-
fused to approve the application, giving their reasons there-
for. From this decision of the municipal officers an appeal
was taken to the State Liquor Commission under the second
paragraph of Sec. 40 of Chap. 57, R. S. (1944). The Com-
mission, after notice and hearing, on April 11, 1950, denied
this appeal from the municipal officers of Rockland, stating
that ‘“the municipal officers had justifiable cause to reach
the decision which they did reach and that they did not act
arbitrarily.”

Within ten days from this decision of the State Liquor
Commission, Benjamin A. Glovsky presented an appeal to
the Superior Court under Chap. 419, Sec. 2 of the Laws of
1949, amending R.S. (1944), Chap. 57, new Sec. 60-A.
This appeal to the Superior Court was dismissed by the
Superior Court for lack of jurisdiction, and an appeal was
taken to the Law Court.
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The applicable statutes are as follows:

“Licenses for the sale of liquor to be consumed on
the premises where sold may be issued to x x x
bona fide hotels x x x on payment of the fees herein
provided; subject, however, to the condition that
the application therefor be approved by the mu-
nicipal officers of the town or city in which such
intendfad licensee, X X x is operating the same,
X X x.]

“Any applicant aggrieved by the refusal to ap-
prove an application as hereinbefore provided x x x
may appeal to the commission, who shall hold a
public hearing thereon in the town or city for
which such license is requested and if it finds the
refusal arbitrary or without justifiable cause, it
may issue such license x x x notwithstanding the
lack of such approval.”

Revised Statutes (1944), Chapter 57, Section
40 as amended by Public Laws 1949, Chapter
419.

“If any person is aggrieved by the decision of the
commission in revoking or suspending any license
issued by the commission or by refusal of the com-
mission to issue any license applied for, he may
within 10 days thereafter appeal to any justice
of the Superior Court, by presenting him a peti-
tion therefor x x x. Appeal to the Law Court x x X
may be taken as in equity cases.”

Revised Statutes (1944), Chapter 57, new
Section 60-A as amended by Public Laws of
1949, Chapter 419.

The Commission is authorized

“To adopt rules, requirements, and regulations,
not inconsistent with this chapter or other laws of
the state, the observance of which shall be con-
ditions precedent to the granting of any license to
sell liquor, including malt liquor. These rules, re-
quirements, and regulations may include the char-
acter of any applicant, the location of place of
business and the manner in which it has been
operated.”

[146
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“To refuse to issue licenses to persons, corpora-
tions, associations, or partnerships who have been
convicted, or whose officers have been convicted,
of a breach of any state or federal law relating to
the manufacture, sale, possession, or transporta-
tion of liquor within 5 years next prior to the filing
of his or its application.”

Revised Statutes (1944), Chapter 57, Section
6, Par. VII and IX as amended.

An application for a hotel license must be approved in
the first instance by the municipal officers of a town or city
before license may be issued. If, however, a refusal to ap-
prove by the municipal officers is arbitrary or without justi-
fiable cause, the State Liquor Commission on appeal from
the municipal officers may issue without the approval. It
is when refusal is arbitrary or there is no justifiable cause,
that the commission has authority to act against the de-
cision of the municipal officers. Here, the municipal officers
refused to approve, and on appeal from the municipal of-
ficers the commission found that the action of the municipal
officers was not arbitrary and not without justifiable cause.

Prior to 1949 there was no appeal from the decision of
the commission, but the new statute passed as Chap. 419 of
the P. L. of 1949, and now known as R. S. (1944), Chap. 57,
new See. 60-A, gives an aggrieved applicant a right to ap-
peal “x x x from a refusal of the commission to issue any
license applied for, x x x.”” Formerly, the only appeal was
to the commission from the finding of the municipal officers,
under R. S. (1944), Chap. 57, Sec. 40. This new Sec. 60-A,
however, provides for an appeal from the decree of the com-
mission (1) where a license issued by the commission is re-
voked or suspended and (2) where the commission refuses
to issue “any license applied for.”

There is no inherent or constitutional right to engage in
the liquor traffic, and whether one shall be permitted to
exercise the privilege and under what conditions and re-
strictions, is a matter for the people to determine, acting
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by and through the legislature. Opinion of the Justices, 132
Me. 512, 517, 174 A. 853; State v. Frederickson, 101 Me. 37,
63 A. 535; State v. Gurney, 37 Me. 156, 161.

Under Chap. 57 of the R.S. (1944) the right to grant
liquor licenses is given to the State Liquor Commission.
The town or city has no authority to grant a license. The
municipal officers can only approve or disapprove of an ap-
plication to the commission for a license. If the municipal
officers approve, the commission may then issue, unless the
applicant has been convicted of a liquor offense within five
years or some other statutory or reasonable regulation, such
as character or location, prevents. If the municipal officers
refuse to approve and the commission, on appeal, decides -
that they acted arbitrarily or had no justifiable cause to re-
fuse, the commission may then issue or may for cause re-
fuse to issue.

The question before this court raised by the attempted
appeal to which petitioner asserts he is entitled under P. L.
of 1949, Chap. 419, new Sec. 60-A amending R. S. (1944),
Chap. 57, is whether or not petitioner can invoke the
amended provisions hereinbefore quoted and found in said
Chap. 419 of the P. L. of 1949. In other words, was it the
legislative intent under the existing facts as stated in this
case to grant an appeal from the decision of the commission
to the Superior Court. It is not necessary to again quote
the statute. In our opinion, inasmuch as the municipal of-
ficers of the City of Rockland refused to approve the ap-
plication for a hotel liquor license and petitioner had prose-
cuted his appeal to the commission, the decision of the State
Liquor Commission denying the appeal ends the matter.
No further proceedings by appeal or otherwise could be
taken by the applicant because the Legislature did not
grant an appeal under such circumstances as set forth here-
in. There was before the State Liquor Commission not
the question of refusing to issue a license but solely the
question of whether or not the decision and findings of the
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municipal officers were arbitrary and without justifiable
cause. The decision of the State Liquor Commission upheld
the decision and findings of the municipal officers and it
would be unlawful and illegal for the State Liquor Com-
mission to make a further decree and refuse to grant the
license because under the statute there are only two ways
in which a hotel liquor license may be granted (1) if the
municipal officers approve, then the commission may issue
a license, (2) if the municipal officers disapprove, the com-
mission may, on appeal, after hearing, if they find that the
municipal officers’ refusal was arbitrary and without justi-
fiable cause, issue a license. The State Liquor Commission
can only issue a license in the two ways above set forth.
In the instant case, as above stated, the commission did not
find that the refusal of the municipal officers to approve
the application for a license was either arbitrary or with-
out justifiable cause, and, not having done so, was without
authority to issue the license. The action of the State
Liquor Commission could not, under these circumstances,
be termed a refusal.

The action, therefore, of the Superior Court in dismissing
the appeal was correct. It is not necessary to consider the
exceptions as they are based on the dismissal of the appeal
by the Superior Court and under our holding would be dis-
missed.

It, ‘therefore, follows that the mandate should be:

Appeal dismissed.
Ezxceptions overruled.

FeELLows, J. Even though the result reached in the
opinion be correct, insofar as it states that because the com-
mission is precluded from granting a license it would be
“unlawful and illegal” for it to make a decree refusing one,
we must disagree therewith. Approval by the municipal
officers, or in the alternative a finding by the commission on
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appeal to it that refusal of such appeal is “arbitrary or
without justifiable cause,” is a condition precedent to grant-
ing of the license, not to action on the application. Because
an application cannot be granted, it by no means follows
that it cannot be refused. If refused, no matter how im-
perative the cause therefor, an appeal lies from the refusal.
This is true whether the refusal is express or by necessary
implication. The right of appeal does not at all depend up-
on whether the appeal may be sustained.

In the instant case, however, even if a right of appeal
exists, the appeal could not be sustained. To sustain either
the appeal or exceptions would avail the petitioner nothing.
He was not aggrieved by the ruling below. We concur in
the result.



Me.] DOW vs. BAILEY 45

NEAL Dow AND FIRST PORTLAND NATIONAL BANK,
TRUSTEES UNDER THE WILL OoF FRED N. Dow
vs.

KATHERINE Dow BAILEY ET ALS.

Cumberland. December 15, 1950

Wills. Construction. Intent. Beneficiaries.
Vested and Contingent Estates.

The intention of a testator, when ascertainable from the will, should
control the construction of it and all other rules of construction are
subordinate and designed to aid in determining the intention of the
testator.

The intention of the testator should be determined by a consideration
of the whole instrument, the nature and extent of the estate, and
the relationship and needs of the beneficiaries.

A beneficiary in a will, without express declaration that the estate
provided for him is limited to the term of his life, may take nothing
except a life interest.

A testator may designate the heirs of a beneficiary as alternative or
substitutionary beneficiaries by providing that a particular gift
be paid to a named beneficiary, or his heirs.

All estates created by wills should be considered as vested rather than
contingent whenever the testamentary intention is not defeated
thereby and in cases of doubt, what might be considered a condition
precedent to the vesting of an estate should be holden to have only
the effect of postponing the right of possession.

The action of the testator, in the instant case, in giving the income of
property to a donee, pending delivery of possession thereof, affords
the most satisfactory evidence of an intention to make a gift of
the corpus and defer the delivery of possession.

ON REPORT.

A Bill in Equity whereby complainants, as trustees, under
a will seek to have the will construed. Answers filed by or
on behalf of all named defendants, and unascertained per-
sons, joined in praying for a construction of the will. After
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hearing before a single justice the case was reported to the
Law Court for final decision by agreement of all parties.
Decree accordingly.

Drummond and Drummond, for complainants,
Neal Dow and First Portland National Bank, trustees.

Philip G. Willard, for defendants, Kate W. Dow,
Neal Dow and First Portland National Bank, Exrs.

Francis P. Freeman, for defendants Neal Dow, Indiv.,
and Katherine Dow Bailey.

Kenneth Baird, for defendants, Kenneth Baird, guardian
for Dana Dow, Kendall Dow and Neal Dow, Jr.
Marion Lee Bailey and William Dow Bailey.

Verrill, Dana Walker, Philbrick and Whitehouse,
for Marian Dow Eaton and Annette H. Shedley.

SITTING: MURCHIE, C. J., FELLOWS, MERRILL, NULTY, AND
WILLIAMSON, JJ. THAXTER, J., did not sit. FELLOWS, J.,
dissenting.

MURCHIE, C. J. In this Bill in Equity, the complainants,
as trustees under the will of Fred N. Dow, late of Portland,
referred to hereafter as the “Trustees” and the “Testator,”
respectively, seek to have said will, referred to hereafter as
the “Will,” construed. Their process names all the living
descendants of the testator, the executor of the estate of his
only deceased descendant, and the widow of that descendant,
as parties defendant. A guardian ad litem represents all
the defendants who are minors and all persons unascer-
tained or not yet in being who may become entitled, at any
time hereafter, to any part of the property held by the
trustees. Answers filed by or on behalf of all the named
defendants, and the unascertained persons, join in praying
for a construction of the will. All the answers, except that
filed on behalf of the minors and unascertained persons,
admit the material factual allegations of the bill, which are
denied, as a matter of course, in the answer of the guardian
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ad litem. Evidence, taken out before a single justice of this
court at a hearing on the bill, answers and replications, car-
ries proof of all such allegations. The case was reported to
the law court, for final decision, by agreement of all parties,
including the guardian ad litem.

The issue presented relates to the provisicns of Para-
graph ELEVENTH of the will and particularly to “Sub-
paragraph (b)” and “Subparagraph (c)” thereof, so re-
ferred to hereafter, reading as follows:

“(b) To pay over to my said son, William H.
Dow, or his heirs, in such manner, form and in-
stallments, and at such times as may be consistent
with, and not obstructive of, the general purposes
of this Will, the sum of One hundred thousand dol-
lars, ($100,000.)

(¢) Interest, at the rate of four per cent (4%)
per annum, is to be allowed and paid to my said
son, or his heirs, by way of income from said
Fund, on any portion thereof at any time remain-
ing unpaid. Such interest is to run from the
twentieth (20th.) day of the first calendar month
next succeeding the sixtieth (60th.) day following
the qualification of said trustees, and is to be paid
in equal monthly installments, on the twentieth
(20th.) secular day of each and every month
thereafter, until said Fund has been paid over in
full as herein provided.”

William H. Dow was one of the executors and trustees
named in the will. He survived the testator, qualified as
one of his executors and trustees, and received the interest
payable under the provisions of subparagraph (c¢) from
a date not disclosed, when such payment was commenced,
until December 31, 1947. He died January 31, 1948. No
part of the principal of the fund established by subpara-
graph (b) was paid to him in his lifetime, nor has anything
been paid under either subparagraph (b) or subparagraph
(¢) since his death, although it is apparent that he was en-
titled, prior thereto, to the interest payable under the latter
from December 31, 1947 to January 20, 1948.
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The testator died November 27, 1934. The will was dated
July 15, 1933. A codicil to it, which has no bearing on its
construction, was executed September 23, 1933. The codicil
changed provisions of the will relative to (1) a parcel of
real estate made available to Marian Dow Eaton, a daughter
of the testator, and her daughter, Annette H. Shedley, dur -
ing their lives, as a home, and (2) the effective date of a
memorial established for the father of the testator, de-
scribed in the will as a man “more widely known than any
other who was born and spent his life in Portland.”

The will was drafted by the testator when, to quote his
own language from it, he was mindful that his life was
“rapidly drawing toward its close” and when his only chil-
dren, a son and daughter heretofore named, who were his
most obvious natural beneficiaries, were 68 and 64 years
old, respectively, as is disclosed in an inheritance tax com-
putation to which reference will be made hereafter. The
testator had, at the time, three grandchildren, two of whom
were the issue of the son and one of the daughter. The pro-
portional division of the income of the trust established by
Paragraph ELEVENTH of the will, after the fund pro-
vided by subparagraph (b) was paid out, declared in sub-
paragraph (d) of Paragraph ELEVENTH, and the di-
vision of the estate on final distribution, declared in sub-
paragraph (e) thereof, assuming the existence of living is-
sue of either the son or the daughter at that time, was ex-
pressly declared to be controlled by the fact that the son had
two children and the daughter one. Failing such living
issue when the time for division came, it was to be among
designated charities.

Many rules for the construction of wills, declared in de-
cided cases, have been given recognition in this court, but
all of them, applicable to particular facts and circumstances,
have been held, as was said in Giddings et al. v. Gillingham
et al., 108 Me. 512, 81 A. 951, to be designed:
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“to aid rather than to hinder in the correct deter-
mination of the one controlling factor, the intent
of the testator.”

Such intention, as was said very recently in Merrill Trust
Co. v. Perkins et als., 142 Me. 363, 53 A. (2nd) 260, “takes
precedence over all else.” The manner in which the inten-
tion is to be ascertained is well stated in Bryant et al. v.
Plummer et al., 111 Me. 511, 90 A. 171, as follows:

“It is an elementary, fundamental, and prevail-
ing rule which must govern in the construction of
a will, that the entire document should be care-
fully examined, parts compared with other parts,
provisions considered with reference to other pro-
visions, and, from the whole instrument, from all
that it discloses, relative to the nature and extent
of the estate of the testator, the size of his boun-
ties, the relationship, needs, conditions, and en-
vironment of his beneficiaries, as well as from the
precise language used in the parts over which
doubts have arisen, ascertain if possible the inten-
tion of the testator when he used that language.
This rule is of such long standing and wide adop-
tion that citation of authorities would seem un-
necessary.”

This indicates clearly that the issue raised in the present
case must be resolved by considering the will as an entirety
and determining the intention of the testator therefrom.
The first ten paragraphs, exclusive of Paragraph THIRD,
disposed of what proved to be approximately 14.5% of the
disposable estate of the testator. Paragraph THIRD
created a trust fund of $100,000 for Marian Dow Eaton and
Annette H. Shedley aforesaid, the income therefrom, not
exceeding 4%, to be paid to said Marian Dow Eaton during
her lifetime and thereafter to said Annette H. Shedley dur-
ing hers, with power to invade the principal, within stated
limitations, “in the sole judgment” of the trustees. This
fund represented an additional approximate 16% of such
disposable estate. The disposition of all the rest, residue
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and remainder thereof, representing approximately 69.5%
of the whole, was under Paragraph ELEVENTH, another
16% (of the whole) under subparagraph (b) and the bal-
ance, or 53.5%, under subparagraph (e). The income,
pending final distribution, was to be distributed under sub-
paragraph (d). Paragraphs TWELFTH to SIXTEENTH,
inclusive, were devoted to conferring powers on the execu-
tors and trustees; enjoining them to take ample time for the
disposal of real estate; directing them to use a designated
property as an estate office, and to continue to employ a
grandson, Neal Dow, son of William H. Dow, therein, so
long as he continued ‘“competent and trustworthy.” The
final, SEVENTEENTH, paragraph named the executors
and trustees and expressed the desire of the testator, which
has become effective, as the process shows, that said Neal
Dow be appointed trustee, to succeed William H. Dow, or
to act in his stead, in the event of the death of said William
H. Dow during the term of the trust, or of his failure to act
as trustee.

The will is unusual, if not unique. Immediately follow-
ing its declaration of its publication, and of the revocation
of all former wills, it directed the executors to turn the man-
agement of the estate of the testator over to the trustees,
after paying funeral charges and expenses of administra-
tion, and providing for the perpetual care of a cemetery lot.
It directed the trustees to assume the indebtedness of the
testator, and pay the same, in due time, and to set aside the
trust fund of $100,000 for Marian Dow Eaton and Annette
’H. Shedley, in accordance with Paragraph THIRD, “as
soon after their qualification as is practicable.” The pro-
visions in connection therewith are in marked contrast to
those of subparagraph (b). The $100,000 provided for
Marian Dow Eaton and Annette H. Shedley was to be set
aside “as soon * * * ag * practicable.”” The income there-
from, not exceeding 4%, and, under appropriate circum-
stances, increments of the principal, were to go to them,
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during their lives. The $100,000 provided for “William H.
Dow, or his heirs,” in subparagraph (b), was to be paid in
installments, at a time or times presumably relatively re-
mote, but each installment, when paid, was to become the
absolute property of the beneficiary. Pending payment, in-
terest at 4% was to be paid thereon.

The provisions of Paragraphs FOURTEENTH and FIF-
TEENTH of the will make it apparent that the testator con-
templated that the trust representing approximately 53.5%
of what proved to be his disposable estate, called hereafter
the “Residuary Trust,” was to endure for a substantial pe-
riod of time. Paragraph FOURTEENTH charged the ex-
ecutors and trustees to bear in mind the advantages of tak-
ing time for the disposal of real estate, and Paragraph FIF-
TEENTH expressed the testator’s “wish and desire” that
his undoubtedly substantial indebtedness should be paid by
them, as far as possible, from the income of the Residuary
Trust, although recognizing that some part of the corpus of
it might be required therefor. The provisions of sub-
paragraphs (d) and (e) of Paragraph ELEVENTH relate
to the Residuary Trust. They have no bearing on either the
$100,000 provided for Marian Dow Eaton and Annette H.
Shedley, and the issue of the latter, in Paragraph THIRD,
to be set aside, by the trustees of the testator “as soon after
their qualification as is practicable,” or the identical amount
provided for “William H. Dow, or his heirs,” in subpara-
graph (b), to be paid over “in such manner, form and in-
stallments, and at such times” as might not be obstructive
of the general purposes of the will, or the interest payable
thereon, under the provisions of subparagraph (¢). By
these provisions the daughter, Marian Dow Eaton, and her
issue, in the one case, and the son, William H. Dow, or his
heirs, in the other, were to have the benefit of $100,000 each,
before the amount of the Residuary Trust was determin-
able.

The inheritance tax paid to the state was computed by
the Inheritance Tax Commissioner, referred to hereafter as
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the ‘“Commissioner,” February 24, 1936 and paid February
26, 1936, while William H. Dow was acting as one of the
executors (or trustees) under the will. The computation of
the commissioner construed subparagraph (b) as giving
William H. Dow a life interest in the fund, with the re-
mainder to his two children, Neal Dow and Katherine Dow
Bailey, who were his heirs presumptive when the will was
drawn and executed and his heirs-at-law at the time of his
death. That construction is, of course, not binding on the
executors of the estate of William H. Dow who, with his
widow, now claim that a vested interest passed to William
H. Dow, whereby all installments of either principal or in-
terest, when paid, must be paid to said executors, their suc-
cessors or assigns, or on Marian Dow Eaton, Annette H.
Shedley and the guardian ad litem, who join in asserting
that subparagraph (b) gave a contingent right, and nothing
more, to William H. Dow, for the period of his lifetime.
Concerning the rights carried by the will upon the death
of William H. Dow, these parties take views that are in
sharp conflict. We shall deal with their separate claims
before taking up that of the executors of the will of William
H. Dow, and his widow.

The claim of Neal Dow and Katherine Dow Bailey is
grounded in the assertion that the testator, in using the
words ‘“‘or his heirs,” in subparagraphs (b) and (c), indi-
cated his intention to designate them as alternative or sub-
stitutionary legatees, to receive, in place of William H.
Dow, any part of the principal and interest, payable under
said subparagraphs, not paid to William H. Dow in his life-
time. The case of Buck v. Paine et al., 75 Me. 582, while not
cited in support of their claim, illustrates the theory under-
lying it. In that case, where property was left to trustees
for a term of three years, for the benefit of two named
grandchildren, and it was expressly stated that if either of
them should die during that period, “his or her legal heirs”
should be substituted for the deceased grandchild “in every
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respect,” the court recognized that the will passed a fee to
each grandchild, but asserted that the death of one of them,
during the three-year period, terminated and defeated the
fee which had passed to him. These claimants do not rely
on an interest in fee vested in William H. Dow and termi-
nated or defeated by his death before the fund was paid
over, but on the claim that he took a life estate and nothing
more. They cite such cases as Bradbury v. Jackson et al.,
97 Me. 449, 54 A. 1068, and Barry et al. v. Austin, 118 Me.
51, 105 A. 806, to sustain their claim. That one named as
a beneficiary in a will without express declaration that the
estate intended for him is limited to the term of his life may
take nothing thereunder except a life interest, or such an
interest coupled with a power, limited or unlimited, to in-
vade the principal, cannot be doubted, but no case has been
cited to us, nor are we aware of any, where such a result
has been declared on no other ground than that a testator,
after naming a beneficiary, added the words “or his heirs.”
We do not believe that such a testamentary intention can be
read into the use of those words in this case.

The claim of Marian Dow Eaton, Annette H. Shedley and
the guardian ad litem is based in part, also, on the words
“or his heirs.” Special emphasis is laid by these claimants,
however, on the fact that under the will, the trustees were,
and are, to pay over the fund in question in such manner
and at such time or times as may be consistent with the
general purposes of the will. They assert that the pro-
visions of the will to that effect, following the designation
of alternative or substitutionary legatees, indicated the in-
tention of the testator that nothing greater than a con-
tingent right should pass under either subparagraph (b) or
subparagraph (c) until the time for payment arrived.
They assert, also, that this is indicated by the fact that
neither subparagraph (b) nor subparagraph (c) carries
any words of present gift. For authority on the control-
ling force of the omission of such words, they cite Giddings
v. Gillingham, supra, and quote from it as follows:
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“The ‘disposition’ is not made by the testator at
the time of his death, but is to be made by his legal
representatives after the decease of his wife. No-
where in the will is there a gift or bequest to these
legatees independent of the direction to his execu-
tors or trustees to pay them at a future time. The
gift, therefore, implied from the direction to pay,
speaks as of the time of payment and not as of the
date of the testator’s death. The courts have al-
ways held that the fact that there are no words of
present gift has great weight in indicating that
the testator intended that the title should not vest
until the period of distribution should arrive, and
that the bequest should be contingent until that
time.”
L] % * L3 * *

“One of the subordinate rules is that when the only
gift is found in the direction to pay or distribute
at a future time, the gift is future and not imme-
diate, contingent but not vested. Its reason is
plain. The direction has no reference to the pres-
ent and can be executed only in the future, and if
in the meantime the donee shall die the direction
cannot be exercised at all.”

[146

In view of the fact that our own court, in deciding Moul-

ton v. Chapman et al., 108 Me. 417, 81 A. 1007, six days
after using the quoted language, said of the principle to
which it relates, and for which authorities were cited from
Massachusetts and New York:

“But, it is said by one of the courts most fre-
quently applying the rule, that it will hesitate to
apply it where the gift is to legatees by name”,

and that, thereafter, in deciding Bryant v. Plummer, supra,
it asserted that the reasons which led the court to decide
Giddings v. Gillingham, supra, as it did:

“were based upon the general scope and purpose
of the will, as well as upon the particular language
of the will, thus adhering to the broader and safer
rule that the intention of the testator must govern
when that intention is ascertainable”,



Me.] DOW %S. BAILEY 55

it seems unnecessary to refer to the Massachusetts and New
York cases so cited. It is pertinent, however, to note that
the Massachusetts cases (four in number) are all cited in
either or both of two relatively recent Massachusetts de-
cisions which indicate that the principle in question is close-
ly confined. See Tyler v. City Bank Farmers Trust Co. et
al., 314 Mass. 528, 50 N. E. (2nd) 778; and Barker et al. v.
Monks et al., 315 Mass. 620, 53 N. E. (2nd) 696. We do not
believe that the testamentary intention on which these
claimants rely can be read into the will because of the omis-
sion of words of present gift in subparagraph (b).

The real issue of the case is whether William H. Dow took
a vested interest under said subparagraph (b). The claim
of the executors of the will of William H. Dow, and his
widow, is that he did. That claim has the support of a very
substantial bulk of authority in the decisions of this court.
Many of them have recognized it as a well-established prin-
ciple of testamentary construction that all estates created
by wills should- be considered as vested rather than con-
tingent whenever the testamentary intention which should
be controlling would not be defeated thereby. Kimball v.
Crocker et al., 53 Me. 263 ; Woodman v. Woodman et al., 89
Me. 128, 35 A. 1037; Hersey v. Purington et al., 96 Me. 166,
51 A. 865; Storrs v. Burgess et al., 101 Me. 26, 62 A. 730;
Moulton v. Chapman, supre; Giddings v. Gillingham, supra;
Danforth v. Reed et al., 109 Me. 93, 82 A. 699; Blaine et al.
v. Dow et al., 111 Me. 480, 89 A. 1126; Bryant v. Plummer,
supra; Strout v. Strout et al., 117 Me. 357, 104 A. 577; Car-
ver et al. v. Wright et al., 119 Me. 185, 109 A. 896; Belding
et al. v. Coward et al., 125 Me. 305, 133 A. 689; Abbott et al.
v. Danforth et al., 135 Me. 172, 192 A. 544.

In Kimball v. Crocker, supra, the first of these cases,
Chief Justice Appleton indicated that his decision was giv-
ing effect to what was said, in Duffield v. Duffield, 1 Dow &
Clark, 311, which he cited and quoted, to have “long been
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an established rule for the guidance of the Courts of West-
minster.” As there stated:

“all estates are to be holden to be vested, except
estates in the devise of which a condition prece-
dent to the vesting is so clearly expressed that the
Courts cannot treat them as vested without decid-
ing in direct opposition to the terms of the will.
If there be the least doubt, advantage is taken of
the circumstances occasioning the doubt; and what
seems to make a condition is holden to have only
the effect of postponing the right of possession.”

In Blaine v. Dow, supra, it was said that the presumption
that a testator intended to create vested estates, rather than
contingent ones, was so strong that all such estates should
be:

“regarded as vesting, unless the testator has by
very clear words manifested an intention that they
should be contingent upon a future event.”

In Morse et al. v. Ballou et al., 109 Me. 264, 83 A. 799, as
in Belding v. Coward, supra, it was recognized that the pre-
sumption of vesting has special force when a devise or be-
quest to a child is under consideration. See also the cases
cited therein: Wengerd’s Estate, 143 Pa. St. 615, 22 A. 869;
and Atchinson v. Francis, 182 La. 37, 165 N. W. 587.

The single point upon which all parties to the case are in
agreement is that the controlling consideration, as stated
heretofore, on the authority of Giddings v. Gillingham, Mer-
rill Trust Co. v. Perkins, and Bryant v. Plummer, all supra,
is to be found in the intention of the testator, as expressed
in the will. Whether we apply the test as declared in Kim-
ball v. Crocker, supre, quoting from Duffield v. Duffield,
supra, that all estates shall be holden vested except those
where conditions precedent are so clearly expressed that
courts cannot hold them otherwise:

“without deciding in direct opposition to the terms
of the will”,
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or the more recent statement in Belding v. Coward, supra,
that all estates should be held vested:

‘“unless the testator has by very clear words mani-
fested an intention that they should be contingent
upon a future event”,

the result is the same. Nothing can be found in the will to
justify assertion that it would be “in direct opposition” to
the terms of the will to find that William H. Dow took a
vested estate, or that a contrary intention has been mani-
fested by “very clear words.” In this connection it is per-
tinent to note that this court, in Woodman v. Woodman,
supra, adopted the definition between vested and contingent
remainders given in Washburn on Real Property, Vol. 2,
Chap. 4, Sec. 1, viz:

“ “The broad distinction between vested and con-
tingent remainders is this: In the first, there is
some person in esse known and ascertained, who,
by the will or deed creating the estate, is to take
and enjoy the estate upon the expiration of the
existing particular estate, and whose right to such
remainder no contingency can defeat. In the sec-
ond, it depends upon the happening of a contingent
event whether the estate limited as a remainder
shall ever take effect at all. The event may either
never happen, or it may not happen until after the
particular estate upon which it depended shall
have determined, so that the estate in remainder
will never take effect’ ”,

and has reaffirmed that acceptance on more than one oc-
casion since. Giddings v. Gillingham; Bryant v. Plummer;
Belding v. Coward, all supra. The situation presented here
is not identical with that dealt with in any of those cases
where the control depended upon the death of a particular
person or the lapse of a definite period of time. That pre-
sented in Bryant v. Plummer, supra, is, however, comparable
to the present one in many respects. No remainder was
involved in it. The issue was whether one of two legatees
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who were to take property into possession at the expiration
of ten years took a vested interest therein at the death of
the testator. It was held that he did. That legatee died
within two years of the death of his testator, but at the
termination of the trust, more than eight years later, the
share that would have passed to him at that time, had he
been living, was declared to be the property of his estate.

Reading the will as an entirety in the light of the well-
established principle relative to the vesting of estates cre-
ated by will, we conclude that the testator intended William
H. Dow to inherit the fund to be paid out pursuant to the
provisions of subparagraph (b). Considering the care
with which it was drafted, and the provisions it contained
protective of the testator’s over-all plan for the disposal of
his property, it does not admit of doubt that he was aware
both that an approximate million dollars was involved and
that his son and daughter were the natural objects of his
bounty. He was acutely conscious, also, of what he believed
his father had represented in his lifetime. The real ques-
tion is the extent of the bounty he intended for his son,
William H. Dow.

The will bequeathed the distinctly personal belongings of
the testator to his son and daughter, excepting particular
things he desired should be left in his home when it became
a memorial to his father. It next provided a home for his
daughter, for life, and for her daughter, thereafter, for
hers, to which reference has been made heretofore, as also
to the trust fund for those beneficiaries. Thereafter he de-
voted what proved to be a little less than $13,000, accord-
ing to the computation of the commissioner, to an annuity
for his secretary, and $1,700 to bequests to four other em-
ployees, conditioned upon their being in his employ at the
time of his death. As the fact developed, one was not.
The only other appropriation of money carried by the will,
except what is contained in Paragraph ELEVENTH, is
the provision for the memorial to his father, which the
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commissioner found to involve something slightly in excess
of $65,000. The balance of the estate was disposed of by
Paragraph ELEVENTH, in language appropriate for dis-
posing of the residue of an estate, but the disposition of
$100,000 of the principal to which it applied was to be
taken therefrom before the Residuary Trust was set up.
From that Residuary Trust, William H. Dow, in his life-
time, his children, after his death, and the issue of those
children, ultimately, were to take twice the share, of income
and principal, left to the daughter, her child, and the issue
of the latter. The fact that William H. Dow had two chil-
dren and his sister one seemed to the testator to represent
ample reason for making a larger provision for William H.
Dow than for his sister. Whatever he was intended to take
under the will, as principal, other than the personal belong-
ings left to him and his sister in Paragraph FIRST, he must
take under subparagraph (b). The $100,000 it controls is
the identical amount provided for his sister in Paragraph
THIRD. That was an undoubted life estate, and the method
of its establishment as such demonstrates conclusively that
the testator knew full well what language was appropriate
for the purpose. Reference to subparagraph (e) of Para-
graph ELEVENTH discloses that he knew equally well how
to create a contingent estate. He made provision therein
that his estate should be divided share and share alike
among named charities when the Residuary Trust termi-
nated “failing * living issue” of the children of his son and
daughter. There is nothing in the will which would justify
belief that the testator intended to make any provision for
his daughter, other than the providing of a home, larger
than a corresponding one for his son who, because of a.
larger family, was to take twice the share of the daughter

in the Residuary Trust.

A final consideration, which counsel for the executors of
the will of William H. Dow, and his widow, urge on the
authority of Hersey v. Purington, supra, is that the com-
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bined effect of subparagraphs (b) and (c) is to give to the
beneficiary under the former the full benefit of the fund to
which it relates almost immediately on the qualification of
the trustees. As was said in that case, on the authority of
Redfield on Wills:

“Judge Redfield states it as the result of all the

cases that where the income of the estate is given

to the donee, in the meantime, it affords the most

satisfactory evidence that the testator intended to

give the corpus of the estate, but only deferred the

time of coming into possession.”
The will is construed as disclosing the intention of the tes-
tator to give William H. Dow, if living, the $100,000 to be
paid out by the trustees under subparagraph (b), when
available for payment in accordance with the terms- of the
will, and to give that principal sum, in the same manner, to
the heirs of said William H. Dow, if heé was not living at
the death of the testator. That this identical result might
have been accomplished without the use of the words “or
his heirs,” by the operation of R. S., 1944, Chap. 155, Sec.
10, constitutes no sufficient reason, as has already been in-
dicated, for holding that the use of them carries any con-
trolling effect.

The trustees should be directed to pay to the executors of
the estate of William H. Dow all interest payable under sub-
paragraph (c), and the full principal amount payable under
subparagraph (b), as the latter becomes payable, under the
provisions of the will.

Each answer filed in the case carries an appropriate
prayer for costs, including the reasonable fees and expenses
of counsel. The questions raised, as was said in Giddings v.
Gillingham, supra, “might well give rise to doubts.” Proper
allowances for costs, including reasonable fees and expenses
of counsel, should therefore be awarded the parties and al-
lowed in the probate accounting. The case is remanded for
the entry of a decree to be entered in accordance with this
opinion.

Decree accordingly.
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FELLOWS, J. (Dissenting) I regret that I cannot agree
with the construction placed upon the terms of this will in
the opinion by the Chief Justice. It is, therefore, proper
that I briefly state my reasons.

I am unable to overlook the testator’s use of the word
“or” in paragraph eleven, subparagraphs (b) and (¢) of
the will, and I cannot avoid giving effect to what I am con-
vineed the testator intended when he said “‘pay over.”

This will is a lawyer’s own will to which he clearly gave
long and careful thought. The testator, Fred N. Dow, says
“to pay over to my said son, William H. Dow or his heirs
* % % % gt such times as may be consistent with * * * * the
general purposes of this will the sum of one hundred thou-
sand dollars.” After thus directing in (b) that the trustees
pay over the $100,000 the testator directs in (c) to pay to
William H. Dow “or his heirs” interest at the rate of 4% on
any portion at any time remaining unpaid.

The “general purposes of the will” were evidently to pre-
serve the real estate and to use at first the income to clear
debts existing at the time of the testator’s death. No part
of the $100,000 was paid. Did the testator intend this sum
to be so vested that it was alienable, or did he intend, by the
word “or,” for this sum of $100,000 to go to William H.
Dow, or to the heirs at law of William H. Dow determined
as of the date of payment? If the use of the words “or his
heirs” carries no controlling effect, as the opinion states,
why were they used in this carefully drawn will?

I cannot believe, upon consideration of the whole will,
that it was the intention of this cautious and techniecal
testator that his use of the word “or” should mean “and”
as construed in the opinion. He intended an alternative
or substitute gift to those who were heirs at the time of
payment. Union Safe v. Wooster, 125 Me. 22; Wyman v.
Kenney (Vt.), 10 Atl. (2nd) 191 and cases, including the
Wooster case, there cited; Delaware County Trust v. Hanby,
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19 Del. Chan. 228, 165 A. 568. See also Vol. 3 “Property,’
American Law Institute Restatement of the Law, Section
252, where this rule is adopted.

Another reason is, that the testator made no other dis-
position except for the trustees to pay at some future time.
Our court has stated that such provision has great weight.
“When the only gift is found in the direction to pay or dis-
tribute at a future time, the gift is future and not imme-
diate, contingent but not vested. Its reason is plain. The
direction has no reference to the present and can be ex-
ecuted only in the future, and if in the meantime the donee
shall die, the direction cannot be exercised at all.” Gid-
dings v. Gillingham, 108 Me. 512, 518; Storrs v. Burgess,
101 Me. 26 ; Moulton v. Chapman, 108 Me. 417.

I agree that any of the 4% interest unpaid, up to the time
of the death of William H. Dow, may be considered as
vested in William H. Dow. The unpaid principal was not
so vested.
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CARL G. SMITH, Pro SE
vS.

J. WALLACE LOVELL, WARDEN
MAINE STATE PRISON

Knox. Opinion, December 26, 1950

Sentence. Time. Escape. Courts. Words and Phrases.

Time served for one crime, on a sentence which has been vacated up-
on a writ of error, cannot be credited upon an independent sentence
imposed on the conviction of another crime on a separate indictment
where the latter sentence remains in full force and was to com-
mence upon the expiration of the former.

The practice in this state of imposing cumulative or consecutive
sentences upon separate convictions, the subsequent to take effect
upon the expiration of the former, is recognized with respect to
misdemeanors and felonies whether the several convictions are upon
separate counts in the same indictment or under separate indict-
ments.

Failure to attack proceedings at nisi prius by demurrer, motion in
arrest of judgment or exceptions and obtain a stay of sentence and
release on bail pending final determination of the cause under R. S.,
1944, Chap. 135, Sec. 29 results in a waiver.

Where a stay of sentence has been obtained and there is a failure
to recognize, the commitment is to await final decision, rather than
in execution of sentence.

Where the first of two cumulative sentences (the subsequent to take
effect upon the expiration of the former) is vacated upon writ of
error, its expiration takes effect upon being vacated and the sub-
sequent sentence commences.

Sentences pronounced by a court having jurisdiction of the cause
and the parties are voidable only and as such remain in effect until
vacated by a court of competent jurisdiction.

The crime of escape or prison breach, whether misdemeanor or felony,
is within the original jurisdiction of the Superior Court and
prosecutions therefor may be commenced by indictment.

The words void and voidable are often used interchangeably and the
interpretation of a specific use will depend upon the issue to which
it is applied.
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ON REPORT.

Petition for a writ of mandamus against the Warden of
Maine State Prison alleging that petitioner is entitled to
make application for parole under R. S., 1944, Chap. 136,
Secs. 14 and 15. On petition, after notice, a Justice of the
Supreme Judicial Court issued the alternative writ to which
respondent made return. Petitioner demurred and re-
spondent joined. By agreement of the parties the case was
reported to the Law Court with the stipulation: “If the de-
murrer is sustained, case to be remanded to a Justice of the
Supreme Judicial Court for issuance of the peremptory writ
as prayed for, otherwise, if demurrer denied process to be
dismissed.” Demurrer overruled. Peremptory writ of
mandamus denied. Alternative writ quashed. Petition
dismissed. Case fully appears below.

Carl George Smith, pro se, for petitioner.

Ralph W. Farris, Attorney General,
for the State of Maine, and

John S. S. Fessenden, Deputy Attorney General,
for the State of Maine, for respondent.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLty, WILLIAMSON, JJ.

MERRILL, J. On report. This cause arises on a petition
for a writ of mandamus. The petitioner is confined in the
Maine State Prison in execution of sentence. The respond-
ent is the warden of said prison. The petitioner alleges that
he is eligible to parole under the provisions of R. S., Chap.
136, Sec. 14; that it is the duty of the respondent as warden
of the prison to furnish him a “blank application for parole”
to enable him to make application therefor under the pro-
visions of R. S., Chap. 136, Sec. 15; that the warden though
requested therefor refused and refuses to furnish the pe-
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titioner such blank application for parole in violation of the
petitioner’s rights under said Sec. 15. The petitioner seeks
a writ of mandamus to enforce his alleged right to receive
said “blank application” to enable him to apply for the
parole to which he claims he is eligible.

On the petition, after notice, a Justice of the Supreme
Judicial Court issued the alternative writ. The respondent
made return thereto, to which the petitioner demurred.
After joinder by the respondent, the Justice of the Supreme
Judicial Court, the parties consenting thereto, reserved the
questions of law arising thereon and reported the case to
the Law Court with the following stipulation: “If the de-
murrer is sustained, case to be remanded to a Justice of the
Supreme Judicial Court for the issuance of the peremptory
writ as prayed for, otherwise, if demurrer denied process
to be dismissed.”

Without recital of the pleadings, in extenso, the determi-
native issue in the case is whether or not the petitioner is
“eligible to parole” under R. S., Chap. 136, Sec. 14. If he is,
it is the legal duty of the respondent under R. S., Chap. 136,
Sec. 15 to furnish him the ‘“blank application for parole”
provided for therein to enable him to make application there-
for.

From the petition and the return the following facts ap-
pear. The prisoner is in execution of a sentence to the State
Prison of not less than one and one-half years and not more
than three years. This sentence was imposed on May 10,
1949. By its terms ‘“This sentence is to begin at the ex-
piration of the sentence in case No. 8742.” Previously and
on the same day in case No. 8742 the petitioner had been
sentenced to imprisonment in the State Prison for a term of
“not less than three and one-half years, and not more than
seven years.” Warrants for commitment issued upon both
sentences on said May 10, 1949, and the petitioner was then
committed to the State Prison where he has ever since been
confined.
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On September 9, 1950 this court sustained exceptions to
the denial of a writ of error attacking the conviction and
sentence in case No. 8742, see Smith, Petr. v. State of Maine,
145 Me. 3138, 75 Atl. (2nd) 538. Certificate thereof was
filed in the clerk’s office in Knox County (the county where
the proceedings in error were pending) on September 9,
1950. On October 2, 1950 the Justice of the Superior Court
before whom the writ of error was pending signed and filed
in said office the following order pursuant to the mandate
from the Law Court:

“The conviction for escape from the Cumberland
County jail is reversed and the sentence vacated.
Ordered: The prisoner, to wit, Carl G. Smith un-
less held upon some process in no way dependent
upon sald conviction or sentence, is hereby dis-
charged.”

This order was “Certified to Maine State Prison October 2,
1950.”

The petitioner claims that as the conviction in case No.
8742 has been reversed and the sentence therein vacated on
writ of error, the sentence in execution of which he is now
in custody commenced on the date it was imposed and the
warrant of commitment issued, notwithstanding the fact
that it “was to begin at the expiration of the sentence in
case No. 8742.” If this contention of the petitioner be cor-
rect the minimum term of his present imprisonment, with
the deduction provided by law, had expired when he re-
quested the blank application for parole and the petitioner
then was and now is eligible to parole. R.S., Chap. 136,
Sec. 14.

The respondent on the other hand claims that “the expi-
ration of the sentence in case No. 8742” did not occur until
the conviction in case No. 8742 was reversed and the sen-
tence therein vacated. If this contention of the respondent
be sustained the petitioner is not eligible for parole.
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In this state it has ever been the practice to impose
cumulative or consecutive sentences upon separate convic-
tions, the subsequent sentence to take effect upon the ex-
piration of the former. This practice was recognized in
Breton Petr. 93 Me. 39, at least with respect to misde-
meanors, and in Smith v. State, 142 Me. 1, 45 Atl. (2nd)
438, with respect to felonies. This is correct practice
whether the several convictions are upon separate counts
in the same indictment, or under separate indictments.

The leading case upon the subject is Kite v. Common-
wealth, 11 Met. 581, 585. In an able opinion by Chief Jus-
tice Shaw the Massachusetts court said:

“The court are all of opinion that it is no error in
judgment, in a criminal case, to make one term of
imprisonment commence when another termi-
nates. It is as certain as the nature of the case
will admit; and there is no other mode in which a
party may be sentenced on several convictions.
Though uncertain at the time, depending upon a
possible contingency that the imprisonment on the
former sentence will be remitted or shortened, it
will be made certain by the event. If the previous
sentence is shortened by a reversal of the judg-
ment, or a pardon, it then expires; and then, by its
terms, the sentence in question takes effect, as if
the previous one had expired by lapse of time.
Nor will it make any difference, that the previous
judgment is reversed for error. It is voidable
only, and not void; and, until reversed by a judg-
ment, it is to be deemed of full force and effect;
and though erroneous and subsequently reversed
on error, it is quite sufficient to fix the term at
which another sentence shall take effect.”

This opinion has been cited and quoted by so many courts
that a review of the many decisions would serve no useful
purpose. It is to be noted, however, that the Supreme
Court of the United States in the case of Blitz v. United
States, 153 U. S. 308, which will be discussed later, gave it
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its unqualified approval, including that portion dealing with
the vacating of the prior sentence on writ of error.

In a later Massachusetts case, Dolan’s Case, 101 Mass.
219, 223, the court said:

“But the validity of such additional sentences is
never affected by the contingencies which render
the duration of previous terms uncertain. Kite v.
Commonwealth, 11 Met. 581. The time fixed for
the execution of the second sentence is not the end
of the limited period from the date of the order of
commitment in the first case, but the end of the
imprisonment under the first sentence, however
that may be legally terminated.”

This opinion like the former one in Kite v. Common-
wealth was cited with approval by the Supreme Court of
the United States in the Blitz case, supra.

Another leading case, and one exactly in point in the in-
stant case is Brown v. Commonwealth, 4 Rawle (Pa.) 259.
This case was decided and reported several years prior to
Kite v. Commonwealth and has been often cited. In this
case the prisoner on the same day was sentenced for lar-
ceny to five years’ imprisonment, and also to one year’s im-
prisonment for breach of prison, the latter sentence “to
commence and take effect immediately after the expiration
of the sentence passed on him for the larceny of the goods
of Hiram Jones.” The first sentence was reversed on error,
and after the elapse of a year from the date of sentence
the prisoner sought his discharge from the second sentence
on the ground that it had expired by its own limitation, the
preceding one having been a nullity. The court rendered
the following opinion:

“The preceding sentence, though erroneous, was
not void. On the contrary, it was in full force, till
it was reversed, and would protect the officer from
an action of trespass for false imprisonment.
Having been thus in force, it expired, for all legal
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purposes, at the time of its reversal, and the period
of the subsequent one which was dependent on it,
began to run. The confinement which the prisoner
has undergone, therefore is referable to the prior
sentence, and not to the succeeding one, which tak-
ing effect from the termination of the former is
yet in force.”

These general principles of law announced in these de-
cisions are set forth in 15 Am. Jur. Page 125, Sec. 468:

“The fact that an intermediate sentence is held to
be void does not entitle the prisoner on the expira-
tion of the term imposed for the preceding sen-
tence to be discharged, but his imprisonment under
the last sentence should begin immediately, and
commencement of the term of a sentence of im-
prisonment to take effect immediately after the
expiration of a prior sentence is, if such prior
sentence is reversed, the date of such reversal.”

The petitioner in his brief cites as contra to the fore-
going principles and cases, Ex parte Roberts, 9 Nev. 44, 16
Am. Rep. 1; Gregory v. Queen, 15 Q. B. 974 and also Blitz
v. United States, supra. An analysis of these cases, how-
ever, shows that they are not in point. In Blitz v. United
States the defendant had been convicted on each of three
counts of an indictment. At nisi prius and prior to sen-
tence, he moved in arrest of judgment on all three counts.
The motion was sustained as to the second count and over-
ruled as to the first and third. Thereupon he was sentenced
to imprisonment for one year and a day on the first count
and upon the third count to imprisonment for a like period
to begin upon the expiration of the sentence upon the first
count. He then brought the case forward by a writ of
error to both counts alleging as error the overruling of
the motion in arrest directed to the first and third counts.
The Supreme Court of the United States found error in the
first count and arrested judgment thereon and as to the
third count stated:
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“But as there has been a trial upon the third
count, the sentence, in respect to that count, should
stand, and the term of imprisonment under it be
held to commence from the 28th day of November,
1893, the date fixed by the judgment below for im-
prisonment to begin under the sentence on the first
count.”

It is to be noted that in this case there was a simul-
taneous attack upon the validity of both sentences which
was instituted at nisi prius and during the term at which
they were pronounced. The case was brought forward by
a single writ of error directed to both sentences, the ap-
propriate procedure for review of the alleged erroneous
rulings with respect to said sentences below. Both sen-
tences were before the court for review in a single case.
The same thing is true in Gregory v. Queen, supra. In
such situation the court revised the sentence directly at-
tacked at nisi prius and brought forward on error.

In those cases where the sentences upon separate counts
in a single indictment were simultaneously under attack
by a single writ of error, the sentence which was sustained
was made to conform to what should have been imposed in
the first place. Such, however, is not the situation here
presented, and we need not nor do we intimate an opinion
as tc what our decision would be under such a situation as
obtained in those cases.

The petitioner in the instant case, at nist prius did not
attack the proceedings or the sentence in either of the cases
there being prosecuted against him. In the case where the
sentence was later vacated by writ of error the petitioner,
the then defendant at nisi prius, if he so chose, could have
made a motion to quash the indictment, which motion if
made should and we assume would have been sustained.
He could have demurred. He could have made a motion
in arrest of judgment and, finally, he could have taken ex-
ceptions to the sentence imposed. Had he adopted any one
of the latter three methods he could have obtained a re-
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view by this court of unfavorable action by the court be-
low, which would have resulted in his favor and the vaca-
tion of the sentence imposed. Pending his exceptions he
could have obtained a stay of sentence and have been re-
leased on bail until final determination of the cause. R.S.,
Chap. 135, Sec. 29. He could likewise have attacked the
second sentence by exceptions and have obtained a stay
thereof until final determination and have been released
on bail until that time. Of course, if he had obtained a
stay of sentence and failed to recognize, his commitment
would have been to await final decision, rather than in
execution of sentence. R.S., Chap. 135, Sec. 29.

The petitioner did none of these things. By his inaction
he waived all of these provisions of the law which were
available to him and which were designed and intended as
a protection of his rights. Some time later, while in execu-
tion of the first sentence, he attacked the validity of that
sentence by writ of error. In that attack he was successful.
That sentence was terminated. By its very terms the sec-
ond sentence, that now in question, then took effect.

He now complains that he suffered imprisonment under
the first sentence unjustifiably, and that the imprisonment
which he suffered under that sentence should be credited
upon the present valid and subsisting sentence which by its
very terms was not to take effect and did not take effect
until the other sentence was terminated.

As will be later shown, the first sentence was not void but
voidable until it was vacated. No attack having been made
upon the second sentence, the second sentence stood and still
stands as pronounced, effective upon the expiration of the
first sentence. The first sentence expired not by lapse of
time but by being vacated upon the writ of error. When
so vacated its expiration then took effect and the present
sentence, according to its terms, then commenced.
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If the plaintiff suffered imprisonment under the erro-
neous sentence it is because he did not avail himself of the
provisions of law which existed for his benefit.

It may be noted in passing that those who have violated
the criminal law, no matter how clear their guilt, are only
too willing to avail themselves of any legal technicalities
which will enable them to escape well deserved punishment.
These same persons, even as does the petitioner, are loud
in their denunciation of the law and its ‘“dry legal logic”
and “lack of natural justice’”” when by failure to avail them-
selves of its provisions they lose a benefit which they might
have otherwise obtained.

The case of Ex parte Roberts, 9 Nev. 44, is entirely dif-
ferent from the instant case. In that case the petitioner
had been sentenced to imprisonment in the State Prison
for the term of one year,

“such term of imprisonment to commence upon
the expiration of any term or terms of imprison-
ment which you may now be undergoing in said
State prison.”

At the time the foregoing sentence was pronounced upon
him, the petitioner was incarcerated in the State Prison
having been sentenced thereto to a term of ten years. At
the time the sentence for one year was imposed, an appeal
from the sentence of ten years was then pending. In State
v. Roberts, 8 Nev. 239, the ten year sentence was declared
by the Supreme Court of Nevada to be null and void on the
ground that it was imposed at a term of court not author-
ized by law to be held. The court said:

“It is indispensable to the validity of a judgment
that it be rendered at the time and place pre-
scribed by law: the proceedings in this case were
therefore coram non judice and void.”

Roberts, more than a year after the imposition of the sen-
tence for one year, sought release by habeas corpus upon
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two grounds, first, that the sentence was void for uncer-
tainty, because the former conviction being void could not
create any term (of imprisonment), that there never was a
commencement of such term and necessarily there could
not be any expiration of it, and that since the term in
question was to commence upon such impossible expiration
never could commence. As a second ground for discharge
he urged that if the sentence for one year took effect it took
effect immediately upon its rendition and that the term
of one year therefrom being now expired he was also en-
titled to his discharge. In this case, Ex parte Roberts, 9
Nev. 44, the court said:

“The decision of this court did not make that
judgment (the one upon which the prior sentence
was imposed) void; it was void ab initio, and the
sentence and imprisonment under it were, in legal
contemplation, nullities. Either the judgment of
the 11th of March commenced to run upon its ren-
dition or it is void for uncertainty, and in neither
case is the warden of the State prison entitled to
custody of the prisoner.”

The petitioner in this case urges that the conviction
which we reversed and the sentence which we vacated were
void, as distinguished from voidable, and that his present
term of imprisonment, on the authority of Ex parte Rob-
erts, commenced to run from the time it was imposed and
when he was committed to the State Prison.

Sentences may be either erroneous and hence voidable or
they may be absolutely null and void ab initio. Sentences
pronounced by a court having jurisdiction of the cause and
the parties are voidable only and not void. If voidable as
distinguished from null and void, they remain in full force
and effect until vacated by a court of competent jurisdie-
tion. See Wallace v. White, 115 Me. 513, 519.

In the petitioner’s former case, the one where the con-
viction was reversed and sentence vacated, on error, the
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court had jurisdiction over the person of the defendant and
over the offense with which he was defectively charged.
Having been indicted, it was within the jurisdiction of, and
was the province of the court to determine whether or not
the indictment sufficiently charged a crime and, if so, what
crime, and to impose the appropriate sentence therefor.
If the court erroneously determined that the indictment
charged the crime set forth in the statute under which it
imposed sentence and imposed sentence appropriate for
that crime, the sentence was not void but voidable.

By R. S., Chap. 132, Sec. 5, it is provided:

“The superior court shall have original jurisdic-
tion, exclusive or concurrent, of all offenses except
those of which the original exclusive jurisdiction
is conferred by law on municipal courts and trial
justices, and appellate jurisdiction of these.”

The petitioner urges that in the previous case the Mu-
nicipal Court had original exclusive jurisdiction because the
offense which he committed was in fact only a misde-
meanor and not a felony; that because he was sentenced
upon an indictment returned to the Superior Court in a
case over which the Municipal Court had original exclusive
jurisdiction, his conviction and sentence were coram non
Jjudice, null and void, as distinguished from voidable. The
petitioner’s major premise, the one upon which he grounds
this argument, is at fault. Municipal Courts do not have
exclusive original jurisdiction over such escapes as are
misdemeanors only and not felonies. In such offenses the
Superior Court has concurrent original jurisdiction, and
prosecutions therefor may be commenced by indictments
returned to the Superior Court. The crime of escape or
prison breach, whether felony or misdemeanor, is within
the original jurisdiction of the Superior Court and prosecu-
tion therefor may be commenced by indictment. In fact,
under the statute above quoted, the Superior Court has
jurisdiction of all offenses except those of which exclusive
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original jurisdiction is conferred upon Municipal Courts or
trial justices. No such exclusive original jurisdiction has
been conferred upon Municipal Courts or trial justices over
any offense constituting a criminal escape. Therefore, the
petitioner’s claim that his prior sentence was coram non
judice is without foundation and cannot be sustained.

Nor can it be successfully urged that because the indict-
ment in the former case defectively set forth the commis-
sion of an offense that the sentence imposed therein was
votd as distinguished from voidable. It was not coram non
judice. As said by Chief Justice Marshall in Ex parte Wat-
kins, 3 Peters 193, a judgment

“is not a nullity if the court has general jurisdic-
tion of the subject, although it should be erro-
neous. The circuit court for the District of
Columbia is a court of record having general juris-
diction over criminal cases. An offense cognizable
in any court is cognizable in that court. If the
offense be punishable by law, that court is compe-
tent to inflict the punishment. The judgment of
such a tribunal has all the obligation which the
judgment of any tribunal can have. To determine
whether the offense charged in the indictment be
legally punishable or not, is among the most un-
questionable of its powers and duties. The de-
cision of this question is the exercise of jurisdic-
tion, whether the judgment be for or against the
prisoner. The judgment is equally binding in the
one case and in the other; and must remain in full
force, unless reversed regularly by a superior court
capable of reversing it.”

As said in Ex parte Parks, 93 U. S. 20:

“Whether an act charged in an indictment is or
is not a crime by the law which the court adminis-
ters, is a question to be met at every stage of
criminal proceedings; on motions to quash the in-
dictment, on demurrers, on motions to arrest judg-
ments, ete. The court may err, but it has jurisdic-
tion of the question. If it errs, there is no remedy



76 SMITH 2S. LOVELL [146

after final judgment, unless a writ of error lies
to some superior court.”

The general principle that an erroneous judgment ren-
dered by a court having jurisdiction over the person and the
subject matter is voidable and not void is stated in 31 Am.
Jur. 66, Sec. 401 as follows:

“Indeed, it is a general principle that where a
court has jurisdiction over the person and the
subject matter, no error in the exercise of such
jurisdiction can make the judgment void, and that
a judgment rendered by a court of competent ju-
risdiction is not void merely because there are ir-
regularities or errors of law in connection there-
with. This is true even if there is a fundamental
error of law appearing upon the face of the record.
Such a judgment is, under proper circumstances,
voidable, but until avoided is regarded as valid.”

In the former case Smith, Petr. v. State, 145 Me. 3813, 75
Atl. (2nd) 538, the question of whether the sentence in-
volved was void or wvoidable was not in issue. The only
issue in that case with respect to the sentence was whether
the sentence was, as Chief Justice Emery said in Galeo v.
State, 107 Me. 474, “authorized by law.” Although we re-
ferred to the sentence in the opinion in Smith, Petr. v. State,
supra, 75 Atl. (2nd) 538, as void, we used the word in the
sense of voidable as distinguished from absolutely null and
void. While exactness in the use of English especially in
opinions is highly desirable and of great importance, never-
theless in the interpretation of words used in opinions,
they should be interpreted with reference to the subject
matter under consideration and the issue then before the
court. The words void and voidable are often used inter-
changeably and the interpretation of a specific use of the
word void will depend upon the issue to which it is applied.
As said in Elerick v. Reed, 240 Pac. 1045, 1047, 113 Okla.
195,44 A. L. R. 714:

“The words ‘void’ and ‘voidable’ are often loosely
used, and much confusion has resulted therefrom.
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‘Void’ is so frequently employed in the sense of
‘voidable’ as to have lost its primary significance;
and, when it is found in a statute, judicial opinion,
or contract, it is generally necessary to resort to
the subject-matter or context to determine pre-
cisely the meaning given to the word.”

The case of United States v. Winona St. P. R. Co., 67 Fed.
948 is an interesting one, especially in its decision with
respect to the use of the word void by the same court in its
" own former opinion. In that case at Page 954, the United
States Circuit Court of Appeals for the Eighth Circuit said:

“Moreover, it is a common practice of legislatures
and courts to use the words ‘void’ and ‘voidable’
interchangeably where the distinction between
them is not material to the question or case under
consideration; and it was in this way that the
word ‘void’ was used in Burr v. Greely. The ques-
tion now before us was neither argued, considered,
nor decided in that case, and we enter upon its
consideration in this case for the first time.”

The court then proceeded to hold that a judgment by a
special tribunal vested with judicial power referred to in
the former opinion as void was voidable only.

As in the federal case above cited, the question now be-
fore us as to whether or not the sentence under consider-
ation in Smith, Petr. v. State, 75 Atl. (2nd) 538, was void
or voidable was neither argued, considered, nor decided in
that case. Nor was it material to the issue then before this
court. We enter upon its consideration in this case for the
first time. We hold that it was voidable and not void and
that it was in the sense of voidable that the word void was
used by us with reference to the sentence under consider-
ation in our opinion in Swmith, Petr. v. State, 75 Atl. (2nd)
538.

It is therefore seen that the case of Ex parte Roberts, 9
Nev. 44, is not in point. In that case the prior sentence was
truly void instead of woidable only. The situation there
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present is not now before us. Nor are we called upon to
determine the legal questions there decided. Whether or
not we would arrive at the same decision as did the Nevada
court on the same facts is a question upon which we neither
express nor intimate an opinion.

The other cases cited by the petitioner in his brief have
been carefully examined and none of them are applicable to
the question here in issue. In not a single one of the fol-
lowing cases cited by the petitioner, People v. Wilson, 391
Ill. 463, 63 N. E. (2nd) 488; Owen v. Com. 214 Ky. 394,
283 S. W. 400; In re: Silva, 38 Cal. App. 98, 175 Pac. 481;
State v. Fairchild, 136 Wash. 132, 238 Pac. 922; Jackson v.
Commonwealth, 187 Ky. 760, 220 S. W. 1045; State v. Mehl-
horn, 195 Wash. 690, 82 Pac. (2nd) 158; People ex rel Bar-
rett v. Hunt, 12 N. Y. Supp. (2nd) 127 and In re: Cowan,
284 Mich. 343, 279 N. W. 854, was the question of succes-
sive or cumulative sentences involved. In each of these
cases the question at issue was whether or not in resentenc-
ing on the original conviction, after an erroneous sentence
had been vacated, credit was to be given on the new sen-
tence for the time served for the same crime under the
former erroneous sentence. Not one of these cases involved
the issue presented in this case. The issue in this case is
whether time served for one crime, on a sentence which has
been vacated as erroncous, can be credited upon an inde-
pendent sentence imposed on conviction of another crime on
a separate indictment, because the latter sentence which re-
mains unmodified and in full force and effect was to com-
mence upon the expiration of the former. A discussion of
these cases, many of which turn upon express statutory
provisions with relation to resentencing, would be profitless
at this time as the questions involved therein are not here

in issue.

The petitioner’s sentence which was vacated on the writ
of error terminated on October 2, 1950, the date when the
order vacating the same was made in the proceedings in
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Al

error, not upon the date of the filing of the certificate of
decision from this court. The case in error came to this
court upon a bill of exceptions to the decision by the single
justice denying error. The effect of sustaining the excep-
tions was to vacate the decision of the single justice, and
left the case in his hands for final disposition. He disposed
of the case by his order dated and filed October 2, 1950.
By that order, and that order alone, the sentence imposed in
that case was terminated, and upon its termination the
sentence now under consideration commenced.

The petitioner was not eligible for parole either at the
time he made demand upon the warden for the blank ap-
plication for parole, at the time he petitioned for mandamus,
nor is he eligible thereto at the present time. The peti-
tioner’s demurrer is overruled. According to the stipula-
tion the process is therefore dismissed.

Demurrer overruled.
Peremptory writ of mandamus denied.

Alternative writ quashed.

Petition dismissed.
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EX REL BURLEY ADAIR
S.

KEEPER OF JAIL OF COUNTY OF YORK
York. Opinion, December 27, 1950.

PER CURIAM.

On exceptions to denial of a writ of habeas corpus. In
addition to the bill of exceptions there is printed therewith
in the record now before this court the petition for the issue
of the writ of habeas corpus, the order of a Justice of the
Superior Court that the writ of habeas corpus issue, the
officer’s return thereon, a petition for release, the docket
entries in the case, a transcript of the evidence containing
a complete record of the proceedings before the Justice of
the Superior Court hearing the writ and his order denying
the writ and allowing exceptions thereto. No part of the
aforesaid printed record is by reference or otherwise made
a part of the bill of exceptions presented in the record.

The court in considering the exceptions cannot travel out-
side of the bill itself. Without that part of the printed rec-
ord accompanying the bill of exceptions, including the tran-
seript of the evidence, it is impossible for this court to pass
upon the issues intended to be raised by the bill of excep-
tions. Upon examination of those parts of the record pre-
sented to us which are not made a part of the bill of excep-
tions, and especially the docket entries, it is apparent that
the failure to incorporate the same in the bill of exceptions
by reference was inadvertent error.

“When errors in pleading or procedure render it impos-
sible to pass upon the issues intended to be raised by a bill
of exceptions, and the ends of justice require such action,
this court has authority under R.S., Chap. 91, Sec. 14, to
order a remand for the correction of such errors.”” Powers
v. Rosenbloom, 143 Me. 408, 59 Atl. (2nd) 844. Moores v.
Inhabitants of the Town of Springfield, 143 Me. 415, 62
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Atl. (2nd) 210. This is such a case and it is remanded to
any Justice of the Superior Court for correction of the bill
of exceptions by incorporation therein of the pleadings and
evidence and the other aforesaid essential material, in term
time or vacation, and the re-entry of the case at the Febru-
ary Term 1951 of the Law Court.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.
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CLAYTON R. BRAGDON
8.

MORRIS SHAPIRO, D.B.A.
ARMY & NAVY STORE
Aroostook. Opinion, January 5, 1951.

New Trial. Contracts. Quantum Meruit. Words and Phrases.

On motion for a new trial the evidence with all proper inferences
drawn therefrom is to be taken in the light most favorable to the
jury’s findings and the verdict stands unless manifestly wrong.

Where the terms of an employment agreement set forth no standard
sufficiently certain to guide the fact finder in determining what the
bonus or extra compensation should be, the agreement is too in-
definite to permit recovery thereon.

A jury may properly render a verdict under a quantum meruit count
for the value of services rendered upon an agreement intended by
both parties to provide a salary plus a bonus even though the terms
of the agreement are too indefinite to permit recovery of a bonus
or extra compensation as such.

A jury may properly be instructed in substance that the promise
of an indefinite payment in addition to a definite wage, though
unenforceable as made, may be significant as rebutting any under-
standing that the definite wage was intended to liquidate the value
of services rendered.

There is no error where the presiding justice, in directing the jury
that it could not find upon the quantum merit count “except that
you believe the story or contention of the defendant,” used the word
“contention” to mean story or version of the agreement presented
by the defendant and not the defendant’s theory of the case.

ON MOTION FOR NEW TRIAL AND EXCEPTIONS.

Action for money due for services while employed in de-
fendant’s store for thirty-nine weeks from January 1, 1947
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until September 1947. In the first count, plaintiff seeks to
recover $1950 upon a contract for a salary of $100 per
week. The second count is upon a quantum meruit for the
value of services rendered in excess of $50 per week. Ver-
dict for the plaintiff in the sum of $1,369.65 which was ap-
parently rendered upon the quantum wmeruit count. De-
fendant moved for a new trial and took exceptions to a por-
tion of the judge’s charge. Motion overruled and excep-
tions overruled. Case fully appears below.

Donald N. Sweeney, for plaintiff.

Scott Brown,
Ralph K. Wood,
Roland B. Atchison, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.

WILLIAMSON, J. This is an action by the plaintiff to re-
cover a balance due for services rendered while plaintiff
was employed in defendant’s store for a 39-week period
from January 1 to September 27, 1947. In the first count
the plaintiff seeks to recover the sum of $1,950 upon a con-
tract for a salary of $100 a week. The second count is on a
quantum meruit. From the jury verdict of $1,369.55, it is
apparent that the jury rendered its verdict under the
quantum meruit count for the value of plaintiff’s services in
excess of $50 a week received from the defendant. The
case is before us on a motion for a new trial and on excep-
tions to a portion of the judge’s charge.

In considering the motion we will apply the familiar rules
that the evidence with all proper inferences drawn there-
from is to be taken in the light most favorable to the jury’s
findings and that the verdict stands unless manifestly
wrong. Morneault v. Inh. of Town of Hampden, 145 Me.
212,74 A. (2nd) 455; and Lessard v. Samuel Sherman Cor-
poration, 145 Me. 296, 75 A. (2nd) 425.
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Plaintiff was employed by defendant from 1934 until
April 1943. In 1937 he was transferred from defendant’s
store in Houlton to become manager of the store then
opened by defendant in Presque Isle. Through 1942 plain-
tiff’s compensation was paid by a weekly wage in increas-
ing amounts and by a bonus at each Christmas time or
shortly after the new year in varying amounts. Defendant
stated, “it was really a Christmas present in the first place,
then it worked into a bonus.” From January 1st until
April 1943, compensation was paid by a weekly salary and
a bonus on termination of employment.

In 1942 and 1943 the weekly salary with the bonus made
a total compensation of $100 on a weekly basis. We are not
here concerned, nor was the jury, with deductions for in-
come or social security taxes withheld by the employer.

In July 1946 the plaintiff was again employed under an
agreement stated by plaintiff as follows:

“A. Well, I was to go back managing the store as
I had done before when I was working for
him full time, pay to be the same as in the
past, and we decided on fifty dollars—to
draw fifty dollars per week and the balance
to be paid at the end of the year.

Q. Now, you went to work in July, 1946 in the
new store under that arrangement?

A. Yes.”

The defendant, while denying any agreement beyond a
$50 weekly salary, said, speaking as of July 1946: “Well,
they (meaning plaintiff and other full-time employees)
knew I always used them all right in the past and they fig-
ured I would probably use them likewise.”

At Christmas time in 1946 plaintiff again received a
bonus which with the weekly payments of $50 made his
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compensation $100 a week. In 1947 he continued to re-
ceive $50 a week. He voluntarily ended his employment on
September 27th.

Shortly before leaving his position the plaintiff drew and
cashed a bonus check, to use plaintiff’s words, ‘“for the bal-
ance of pay, which amounted to one hundred dollars a
week.” On informing defendant, plaintiff stated the fol-
lowing conversation between them:

“I told him what I had done and he said you
shouldn’t have done that because the balance of
pay didn’t come until the end of the year. I says:
‘If that is the way you feel about it, I can wait
until the first of the year.””

The plaintiff then returned the amount so drawn and after
the first of the year requested payment by the defendant
who informed him in effect that to collect the balance he
should have remained in defendant’s employ until the end
of the year.

Such are in brief the facts from which we are to deter-
mine whether the jury was entitled to find for the plaintiff
with damages measured by the fair and reasonable value
of his gervices for the 39 weeks of employment in 1947 less
the weekly payments of $50 received from defendant.

It was the function of the jury to pass upon the cred-
ibility of the witnesses, and in our view the jury was en-
titled to make the findings of fact which we have stated
briefly and not in complete detail.

Plaintiff, as we have said, urged that he had a firm con-
tract from July 1946 for a weekly salary of $100, basing his
claim on the ground that his pay was ‘“to be the same as in
the past.” In this conclusion the jury did not agree and
understandably so. “In the past,” if we take 1942 and
1943, his “pay” had been a weekly salary plus a bonus mak-
ing his “pay” $100 a week. Prior to 1942 both weekly sal-
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ary and the bonus had been in varying amounts, and “in the
past” the bonus was paid at each year end and at the termi-
nation of employment in 1943.

The plaintiff erroneously concluded that the element of
a bonus, uncertain in amount, was not included in the 1946
agreement. The agreement was that plaintiff should re-
ceive $50 a week salary plus extra compensation or bonus
at the end of each year without, however, forfeiture of the
bonus by leaving defendant’s employ during the year. We
may point out that the agreement of July 1946 continued
without change through 1947, and further that at no time
was the sum of $100 a week specifically mentioned by either
party in July 1946 or thereafter, or at least until the em-
ployment was ended.

The defendant contends in his argument that the agree-
ment provided for a weekly salary of $50 plus a bonus at
the year end, if business warranted, and in such an amount
as defendant might determine.

The defendant fairly sets forth the agreement between
the parties except that the bonus did not depend upon plain-
tiff remaining in the employ of defendant until the end of
the year. Such was not the case in 1943 and the agreement
of 1946 was for pay as in the past. In this respect the ar-
rangement differed from the more usual bonus wherein the
employee normally forfeits his bonus if he leaves his posi-
tion voluntarily.

The agreement was substantially for a share of the
profits, determined roughly to be sure before the year end.
The defendant said that the payments over the years to
1943 ‘“always varied according to the business we done,
naturally.” He estimated his profits “mainly on what
money I took in . ... The more we took in, the more 1
thought we would make.” His actual profit was ascertained
later upon taking stock. Defendant succinctly stated the
situation in saying:
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“They (meaning the plaintiff and other full-time
employees) always had that bonus, and according
to what business we were going to do, it was up to
them.”

Defendant cannot well say that the bonus was a gift or
gratuity. A bonus in some amount, if business warranted ;
that is, if there were profits, was a part of the compensa-
tion or reward for which plaintiff performed his services.

The plaintiff could not recover upon the contract alleged
by him, for the jury properly found that such a contract
did not exist. No more could the plaintiff recover upon the
agreement which the jury could properly find existed in
fact. Such an agreement is not an enforceable contract.
Its terms are too indefinite and meaningless to permit re-
covery of a bonus or extra compensation as such. No
standard is set forth sufficiently certain to guide the fact-
finder in determination of what the bonus should be. Too
much is left to the judgment of the employer.

“An offer must be so definite in its terms, or re-
quire such definite terms in the acceptance, that
the promises and performances to be rendered by
each party are reasonably certain.”

Restatement of the Law, Contracts, Sec. 32; Ross v. Man-
cini, 146 Me. 26, 76 A. (2nd) 540, 12 Am. Jur. 554, 35
Am. Jur. 501, 17 C. J. S. 364. See also Corthell v. Summit
Thread Co., 132 Me. 94, 167 A. 79, 92 A. L. R. 1391 and
note for full discussion of the principles involved.

There is no taint of illegality about the agreement and
the only reason why the plaintiff may not recover thereon
rests in its lack of definiteness. There has been a full per-
formance of its terms by the plaintiff. He does not seek
damages for failure to give employment, but the fair value
of his services satisfactorily rendered under an agreement
intended by both parties to provide a weekly salary plus a
bonus.
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Plaintiff is not barred, however, from relief. It is not
necessary that he lose the fair value of his services by rea-
son of an illusory contract for a bonus.

The present case is analogous to that of Von Reitzenstein
v. Tomlinson, 249 N. Y. 60, 162 N, E. 584, in which the
plaintiff was entitled to a per diem stipend plus an appro-
priate percentage of the benefits, if any, resulting from his
services. Justice Cardozo, then Chief Judge of the New
York Court of Appeals, stated the applicable principles as
follows:

“The defendant’s promise to pay ‘an appropriate
percentage’ in excess of the per diem stipend is
too indefinite and meaningless to be enforceable
as a promise for the payment of anything more
than the reasonable value. Varney v. Ditmars,
217 N.Y. 223, 111 N. E. 822, Ann. Cas. 1916B,
758. It is, however, significant as rebutting an
agreement that value was liquidated by the liqui-
dation of the daily wage. As to what the work
was worth, the door is still wide open. Whatever
it was worth in excess of payments made, the
plaintiff should receive. Varney v. Ditmars,
supra,; - - - - The case is to be disposed of as
founded on a common count for service rendered
at request.”

Professor Williston, in discussing offers and agreements
indefinite as to price, says:

“But the promise of an indefinite payment in ad-
dition to a definite price, though unenforceable as
made, may be ‘significant as rebutting an agree-
ment that the value was liquidated by the liquida-
tion of the daily wage,” and thus preserve the right
to recover to the extent the reasonable value ex-
ceeds the specified sum.”

I Williston On Contracts, Revised Edition, Sec. 41, citing
the Von Reitzenstein case, supra. See also I Williston, Sec.
49 and cases cited.
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In the instant case, the agreement carried more than
rebuttal value. It effectively disposed of any understand-
ing that the weekly wage was intended to liquidate the
value of the services rendered. In substance, the jury was
so directed by the presiding justice and properly so.

The bonus payments in 1942 and in 1943—and again in
1946—were 100 per cent of the salary. $50 a week became
with the bonus $100 a week. It would be difficult indeed to
convince a businessman on such a record that $50 a week
was intended to pay for the value of the services rendered,
and that year after year the employer paid from the kind-
ness of his heart $100 for services valued by him at $50.

The jury could properly find as they did that the plain-
tiff was entitled to the fair value of his services for the
39-week period of 1947 and that such value was not meas-
ured by the payment of $50 a week. The motion for a new
trial was a so-called “general motion” on the usual grounds
including excessive damages. Neither in brief nor in argu-
ment did defendant suggest that the damages were exces-
sive and that ground of the motion may be considered as
waived.

We return to consideration of the exception to an instruc-
tion in the charge which reads:

“. ... On the other hand if you find that the de-
fendant’s contention is correct and you find for the
defendant, then I have reference to the second
count in the plaintiff’s writ, and that is what coun-
sel has stated to you is known and we call it
quantum meruit; that is, meaning what the mat-
ter or the thing is reasonably worth.

Now, if you find for the plaintiff, and in connec-
tion with his contention, then as I have stated to
you you will find in the amount stated and interest
if you find there was a demand. If you believe the
defendant’s contention; that is, that his contention
is correct, then, in finding for the defendant, you
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may find for the defendant or you may find for the
plaintiff upon the defendant’s contention in the
sum which you feel is fair and reasonable for the
services rendered in excess of the amount of fifty
dollars already paid—some bonus was to be paid—
to the plaintiff either at the end of the year or at
the termination of the plaintiff’s services and you
find that the services of the plaintiff were termi-
nated without breach on the part of the plaintiff,
then you may find that the plaintiff is entitled to
recover what is reasonably fair for the services
in excess of the fifty dollars a week which the de-
fendant states was due to the plaintiff and was
paid to him. You will not find upon the second
count, upon quantum meruit, except that you be-
lieve the story or the contention of the defendant.”

Taken as a whole, the instruction directed the jury if
“the story or the contention” of the defendant was believed,
to ascertain the reasonable value of the plaintiff’s services
and to render a verdict based thereon with credit for the
payments made. If the value of the services exceeded the
credits, the verdict would be for the plaintiff; otherwise
for the defendant.

The defendant in his argument placed undue stress upon
the word “contention.” The word in the sense used by the
presiding justice meant the story or version of the agree-
ment presented by the defendant, and not the defendant’s
theory of the case. The court was directing the jury’s at-
tention to the legal results which would follow dependent
upon the facts found by the jury. Taken in this light, the
instruction fairly and understandably set forth the situ-
ation which the jury could properly find existed, and on
such facts the verdict was properly rendered.

It was unnecessary that the charge set forth in detail the
evidence on either side or the legal reasons which called for
a decision on the quantum meruit count. Had the instruec-
tion gone into more detail, both of fact and of law, the plain-
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tiff would have been entitled to an instruction which would
have led to the same result. The defendant takes nothing
from the exception to the instruction.

The entry will be:

Motion overruled and
exceptions overruled.

FREDERICK THOMAS GERRISH
vs.

J. WALLACE LOVELL, WARDEN
MAINE STATE PRISON

Kennebee. Opinion, January 9, 1951.
Habeas Corpus. Courts.

The Supreme Judicial Court sitting as a Law Court has no jurisdie-
tion over an application for a writ of habeas corpus since R.S.,
1944, Chap. 118, Sec. 6 means the Supreme Judicial Court sitting
nisi prius.

PER CURIAM.

This is an application, referred to therein as a petition,
for a writ of habeas corpus. It was presented to the Su-
preme Judicial Court of the State of Maine, sitting as a Law
Court (hereinafter referred to as the Law Court), on the
first day of the December 1950 session thereof begun and
held at Augusta, Maine, on the second Tuesday of Decem-
ber, 1950. It was forwarded by mail in a letter addressed—

“To Maine Supreme Judicial Court
Att. Hon. Judge Harold H. Murchie
Augusta Maine”.
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The letter of transmittal stated that it was forwarded
“to this Hon Court, in session, for hearing and

disposition of the case,”.

The application recited that duplicates thereof were being
“forwarded and supplied” to the following named justices
of the Maine Supreme Judicial Court — “Honorable, Wil-
liam B. Nulty, Raymond Fellows, Edward F. Merrill, Rob-
ert B. Williamson, Sidney St. Felix Thaxter.” Each of
these named justices received such duplicate applications.

With respect to applications for writs of habeas corpus,
R. S., Chap. 113, Sec. 6 is as follows:

“Sec. 6. Application, how to be made. Applica-
tion for such writ by any person shall be made to
the supreme judicial or superior court in the coun-
ty where the restraint exists, if in session; if not,
to a justice of either of said courts; and when is-
sued by the court, it shall be returnable thereto;
but if the court is adjourned without day or for
more than 7 days, it may be returned before a jus-
tice of either of said courts, and be heard and
determined by him.”

This section of the statute is mandatory, and it is only to
the courts therein specified or the justices thereof that ap-
plications for writs of habeas corpus may be made, and
then only as therein provided.

The history of this statute illuminates its interpretation.
By R. 8., 1857, Chap. 99, Sec. 6 it was provided in part:

“An application for such writ by any person shall
be made to the supreme judicial court in the
county where the restraint exists, if in session;
if not, to a justice thereof;”.

This same provision was continued in R. S., 1871, Chap. 99,
Sec. 6.
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By the act establishing a Superior Court for the County
of Cumberland, P. L., 1868, Chap. 151, Sec. 5, concurrent
original jurisdiction was conferred upon that court of pro-
ceedings in habeas corpus within said county. By the act
establishing the Kennebec County Superior Court, P. L.,
1878, Chap. 10, Sec. 5, concurrent original jurisdiction of
proceedings in habeas corpus within that county was con-
ferred upon that court.

In the revision of 1883, there then being two-Superior
Courts having concurrent original jurisdiction with the Su-
preme Judicial Court of proceedings in habeas corpus with-
in their respective counties, and the Supreme Judicial Court
having jurisdiction over such proceedings in all counties,
it was provided therein, R. S., 1883, Chap. 99, Sec. 6:

“Application for such writ by any person shall be
made to the supreme judicial or superior court in
the county where the restraint exists, if in session;
if not, to a justice thereof;”.

This provision was continued in R. S., 1903, Chap. 101, Sec.
6 and in R. S., 1916, Chap. 104, Sec. 6. In the Revision of
1930, Chap. 113, Sec. 6, the Superior Court of statewide
jurisdiction having been established, the section took its
present form, the last phrase above quoted, “if not, to a jus-
tice thereof,” being changed to read, “if not, to a justice of
either of said courts.” :

Prior to the establishment of the Superior Court, with
statewide jurisdiction, in 1930, the statutes conferring ju-
risdiction upon the Supreme Judicial Court in matters of
habeas corpus, and Sec. 6 which provided that applications
should ‘“be made to the supreme judicial or superior court
in the county where the restraint exists, if in session,” re-
ferred to the Supreme Judicial Court acting in its capacity
as-a court of original jurisdiction in session at nisi prius,
as distinguished from the Law Court. As said in the very
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recent case of Carroll v. Carroll, 144 Me. 171, 66 Atl. (2nd)
809:

“The Supreme Judicial Court sitting as a Law
Court is of limited jurisdiction. As such, it is a
statutory court and can hear and determine only
those matters authorized by statute and brought to
it through the statutory course of procedure. Ap-
peal of Edwards, Appellant, 141 Me. 219, 4 A.
2d 825; Cole v. Cole, 112 Me. 315, 92 A. 174; Pub-
lic Utilities Commission v. Gallop, 143 Me. 290, 62
A. 2d 166.”

A writ of habeas corpus for the purpose of testing the
legality of a restraint is an original writ. If the court re-
ceives and acts upon an application therefor, if it issues or
denies such writ, or if it determines the legality of the re-
straint in a hearing upon the writ and either discharges
or refuses to discharge the person brought before it on such
writ, such action on its part is the exercise of original juris-
diction. No statute in force at the time of the establish-
ment of the Superior Court with statewide jurisdiction, by
consolidation of the then existing Superior Courts and the
conferring of additional powers upon the Superior Court,
conferred such original jurisdiction upon the Law Court
over proceedings in habeas corpus. The Law Court had no
power or authority to issue original writs of habeas corpus
and determine thereon the legality of the restraint of a
person produced before it on such a writ issued by it. Such
original jurisdiction was in the Supreme Judicial Court at
nist prius as distinguished from such court acting in its ca-
pacity as the Law Court.

The act establishing the new Superior Court with state-
wide jurisdiction did away with the necessity and occasion
for the holding of regular sessions of the Supreme Judicial
Court at nist prius, and granted exclusive jurisdiction to
the Superior Court over many of the matters which were
theretofore within the jurisdiction of the Supreme Judicial
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Court at nist prius. Nevertheless, there remains in the Su-
preme Judicial Court jurisdiction and power to hold nisi
prius sessions when occasion requires in matters over which
that court now has original jurisdiction. Such sessions are
occasionally held and when held the Supreme Judicial Court
is in session.

The change in the court system and the establishment of
the Superior Court of statewide jurisdiction did not confer
upon the Law Court original jurisdiction over proceedings
in habeas corpus. Nor has such jurisdiction been conferred
upon the Law Court by any statute. Original jurisdiction
over such proceedings still remains in the Supreme Judicial
Court at nisi prius. R.S., Chap. 95, Sec. 1. Applications
for habeas corpus made to the Supreme Judicial Court can
only be made to that court when in session at nist prius.
R. S., Chap. 113, Sec. 6 when it uses the phrase ‘“supreme
judicial court x x x x if in session” means the Supreme Ju-
dicial Court sitting at nis? prius as distinguished from the
Law Court. The Law Court has no jurisdiction over the
application for a writ of habeas corpus presented to it by
this applicant.

Nor would it avail the applicant anything if, contrary to
his expressed intent, we were to treat one or all of the
duplicate applications as applications made directly to one
or all of the justices individually. No relief could be
granted. The applicant did not comply with the provisions
of R. S., Chap. 118, Sec. 8. He did not produce to the court
or justices or anyone of them a copy of the precept by
which he is restrained, attested by the officer holding him.
Nor does he even set up the claim that the warden of the
prison in whose custody he is “refuses or unreasonably de-
lays to deliver to the applicant an attested copy of the pre-
cept by which he restrains him, on demand therefor,” and
that because thereof non-production of said copy may be
dispensed with under the provisions of Sec. 10 of said chap-
~ ter. It is not to be implied from the foregoing reference
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to the applicant’s failure to comply with the provisions
of Sec. 8 that we consider that his application is otherwise
sufficient or would entitle him to a writ. The question or
questions involved therein are not before us for decision,
and we neither express nor do we intimate an opinion
thereon.

As the court sitting as a Law Court is without jurisdic-
tion to act in the premises, the application should be dis-
missed, as distinguished from denied.

Application dismissed.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.
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ZINA M. WITHAM
vs.

CLEMENT N. QUIGG

Kennebec. Opinion, January 8, 1951.
New Trial.

On disputed questions of fact the Law Court is limited to the ques-
tion whether the verdict is so plainly contrary to the evidence that
manifestly the jury was influenced by prejudice, bias, passion, or
mistake. .

ON MOTION FOR A NEW TRIAL.

Action on the case for trespass involving the construec-
tion of language used in a deed granting the defendant a
right of way across the plaintiff’s land. The jury returned
a general verdict for the plaintiff and two special verdicts
and found the width of the right of way. The defendant
moved for a new trial. Motion overruled. Case fully ap-
pears below.

Locke, Campbell, Reid and Hebert,
James L. Reid,
Robert O’Connor, for plaintiff.

Sanborn and Sanborn,
Richard L. Sanborn, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.

NuLty, J. This case is before the Law Court on motion
for a new trial filed by the defendant after jury verdict for
the plaintiff in Superior Court for Kennebec County. The
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writ alleges trespass by the defendant on land of the plain-
tiff fronting on Bangor Street in Augusta, Maine, and this
alleged trespass depends upon the construction of the
language in a deed from plaintiff to defendant dated No-
vember 29, 1933, which deed conveyed certain property
located in the rear of plaintiff’s property and granted de-
fendant a right of way across plaintiff’s land in the follow-
ing language:

“A right of way is hereby conveyed to the said
Clement N. Quigg, his heirs and assigns forever,
on the northerly side of lot of said grantor which
is clearly defined on the face of the earth and now
in use.”

An examination of the record discloses the following facts
which may have some bearing in the interpretation of the
language describing the disputed right of way.

Sometime in 1930 plaintiff acquired certain property on
the east side of Bangor Street in Augusta, Maine. Plaintiff
used this property in the operation of a filling station and in
the rear of the said property plaintiff had constructed a
three-car wooden garage. The northerly side of plaintiff’s
property was subject to a certain right of way granted to
one Hayden in order to enable the occupants of the Hayden
property to use a certain small garage located in the rear
of the Hayden property and adjoining the plaintiff’s prop-
erty on the north.

On October 17, 1932, the plaintiff, in writing, leased to
the defendant said three-car garage and the record indi-
cates that the plaintiff knew that the defendant was to con-
duct a general garage business on the property so leased.
This lease remained in effect until November 29, 1933,
when the plaintiff deeded to the defendant the rear lot to-
gether with the buildings thereon and granted defendant
the right of way hereinbefore set forth. The record shows
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that defendant conducted on the premises the same type of
of a small general garage business by himself and that he
used the northerly side of plaintiff’s lot as a means of in-
gress and egress. Defendant claimed that he used all of
the plaintiff’s land lying between the northerly side of the
filling station building and the Hayden line for the pur-
poses of ingress and egress. The distance between the
northerly side of the plaintiff’s filling station building and
his northerly line is stipulated to be 26.6 feet of which
about four feet was used by a flight of stairs which led
from the ground to the second floor of plaintiff’s filling
station building in which there was an apartment where
the plaintiff formerly lived and subsequently where some
of plaintiff’s tenants lived. The space actually left, taking
out the flight of stairs, therefore, would be 22.6 feet which
defendant claimed he used during the period that he had
the property under lease and after he purchased it and re-
ceived the deed hereinbefore mentioned. The plaintiff
denies this and states that he at all times had his car
parked alongside the flight of stairs and that many times
cars were parked two deep and that the defendant actually
used about ten, twelve or fifteen feet of the plaintiff’s
premises on the northerly side of the lot near the Hayden
line. The record shows that the average car is about six
feet wide and that if there were two cars parked alongside
or double breasted there would be left for the defendant to
use approximately ten feet which was the clearly defined
right of way then in use (meaning as of the date of the
deed). The record shows that there were no marks to in-
dicate the width of the right of way and that neither the
plaintiff or defendant ever discussed the width of that
right of way other than the fact that it would be along the
northerly side of the plaintiff’s property, except there was
some conversation with respect to the width of the so-called
Hayden right of way which appears to be understood by
both plaintiff and defendant to be eight feet in width.
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There was also some conversation at the time of the making
of the deed between plaintiff and defendant with respect to
the plaintiff’s reserving an eight foot right of way on the
westerly side of the lot plaintiff sold defendant, but ap-
parently the record does not show that the width of the
right of way granted the defendant by the plaintiff on the
northerly side of plaintiff’s lot was ever discussed other
than that plaintiff and defendant were to swap rights of
way. The record discloses that the plaintiff and defendant
carried on their respective businesses from 1932 until 1949
without any question of use of the right of way to the street
and in the meantime defendant had constructed a brick
garage in the rear of the property purchased from the
plaintiff and plaintiff had built additions onto his filling
station building extending it towards the rear of plaintiff’s
lot. There is evidence to show that plaintiff put his ex-
tension on his filling station building at an angle to more
or less accommodate both the defendant and himself, at
least he so testified. The record shows that defendant’s
business increased and that during the early years when he
was doing a small general garage business not too many
trucks were serviced but in later years he began to work
on large trailer trucks or so-called van trucks and the rec-
ord discloses that there was considerable difficulty turning
these trucks so that they would not hit plaintiff’s building
and do damage thereto. The record clearly shows that a
certain amount of friction developed along in 1949 and it
became necessary for both plaintiff and defendant to ascer-
tain just what the language in the deed dated November 29,
1933, did mean with reference to the width of the right of
way. There is no question from the record but what de-
fendant used a much larger portion of the 26.6 foot strip
during the years from 1932 to 1949 than what the plaintiff
claimed he granted defendant but plaintiff states that de-
fendant’s use was by sufferance and toleration and for ac-
commodation. The plaintiff in order to bring the matter
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to a head, after some discussion with the defendant, erected
a so-called fence extending from the north side of his filling
station building out into the disputed strip and the defend-
ant promptly knocked the fence down whereupon plaintiff
commenced the instant action on the case of trespass. The
case was ably tried by both parties and it must be assumed
that the instructions of the court were correct because no
exceptions were taken to the charge of the presiding jus-
tice. The jury was instructed to bring in both general and
two special verdicts and the special verdicts were framed
in such a way that the jury could determine from the evi-
dence what was the width of the right of way granted by
the plaintiff to the defendant in two sections, the one, the
section from the street to a point opposite the stairway
which protruded four feet from plaintiff’s filling station
building, the second, the width from that point to the rear
of plaintiff’s property. The jury brought in a general ver-
dict for the plaintiff and two special verdicts and found
that the width of the right of way from the street to the
point opposite the stairway was ten feet and from that
point to the rear of plaintiff’s land the right of way was
twelve feet. The defendant, believing that the jury’s find-
ings were in error, now brings the matter forward to this
court on motion. It should also be noted that the jury took
a view of the premises prior to the trial.

In cases like the one at bar, after a jury has rendered its
verdict, the Law Court is not a tribunal of the first instance
having authority to hear and decide disputes upon ques-
tions of fact. Our power is limited to decisions of the ques-
tion whether the verdict is so plainly contrary to the evi-
dence that manifestly the jury was influenced by prejudice,
bias, passion or mistake; otherwise their findings of fact are
binding upon this court. See Leaqvitt v. Seaney, 113 Me.
119, 93 A. 46.

This court has many times stated the principles of law
applicable to a case of this nature and it hardly seems nec-
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essary to reiterate the rule so well known and so con-
sistently applied in our State. See Lessard v. Samuel
Sherman Corp., 145 Me. 296, 75 A. (2nd) 425 and cases
cited. See also Chenery v. Russell, 132 Me. 130, 133, 134,
167 A. 857.

In the instant case the burden of proving to the satis-
faction of the court that the verdict was manifestly wrong
is upon the one seeking to set it aside. See Dube v. Sher-
man, 135 Me. 144, 190 A. 809; Perry v. Butler, 142 Me.
154, 483 A. (2nd) 631; Jannell v. Myers, 124 Me. 229, 127
A. 156. In the instant case it is plain from the result and
- from a careful examination of the record that the jury
adopted the views of the plaintiff with respect to the width
of the right of way in controversy and there was ample
credible evidence which would support their decision. The
credit of the testimony of the witnesses of the plaintiff
was for the jury and not for the court to decide. See
Jenness v. Park, 145 Me. 402, 76 A. (2nd) 321 and cases
cited.

. In view of the above principles this court, sitting as a
court of law, is without right to disturb the verdict of a
jury which has heard the evidence on questions of fact such
as existed in this case and where there appears to be no
bias, prejudice or other errors of law or fact which would
permit this court to take action. It therefore follows that
the motion for a new trial must be overruled.

Motion overruled.
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STATE OF MAINE
Vs.

JAMES McCLAY, JR.

Kennebec. Opinion, January 23, 1951.

Intoxicating Liquor. Sentence. Pleading. Second Offense.
Witnesses. Instructions.

The statute, R. S., 1944, Chap. 19, Sec. 121, relating to enhanced pun-
ishment for conviction of second or subsequent offense provides an
enhanced punishment where for the first offense the court may im-
pose a lesser punishment than it must impose for a second offense,
even though the court may tmpose as severe a punishment for the
first as for the second offense.

Under statutes providing for enhanced punishment for a second
offense the prior conviction must be sufficiently alleged and proved
beyond a reasonable doubt. Art. 1, Sec. 6, Constitution of Maine.

R. 8., 1944, Chap. 100, Sec. 128 as amended by P. L., 1947, Chap. 265,
Sec. 1, relates only to the qualification as witnesses of persons who
have been convicted of crimes, and to the admission in evidence of
their prior conviction of certain crimes (i.e. felony, any larceny,
or any other crime involving moral turpitude) for the purpose of
affecting their credibility. It neither forbids nor limits the intro-
duction of evidence for other purposes properly involved in the case,
nor does it, even by implication modify the rules of criminal plead-
ing,

It is the duty of the court to give the jury adequate instructions as
to the purpose and effect of allegations and evidence relating to a
former conviction and carefully limit the purpose and effect thereof
as will protect the respondent’s legal rights.

After a conviction of operating a motor vehicle while under the in-
fluence of intoxicating liquor upon a plea of not guilty and an ap-
peal to the Superior Court, a motion to quash the complaint comes
too late, unless leave has been granted in the Superior Court to
withdraw the plea of not guilty, or to move to quash without with-
drawing the plea; such leave is discretionary.
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ON REPORT.

Respondent upon a plea of not guilty, was convicted of
operating a motor vehicle while under the influence of in-
toxicating liquor. The warrant contained an allegation of
a previous conviction of the same offense. After conviction
and sentence respondent appealed to the Superior Court
and there moved that the warrant and complaint be quashed
for the reason that the allegation of a previous conviction
was prejudicial and in contravention of R. S., 1944, Chap.
100, Sec. 128 as amended by P. L., 1947, Chap. 265, Sec. 1.
The case was reported to the Law Court by the presiding
justice. Case remitted to the Superior Court. Case to
stand for trial below on respondent’s plea of not guilty.

James L. Reid, County Attorney of Kennebec County,
State of Maine.

Dubord & Dubord,
James E. Glover, for respondent.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.

MERRILL, J. On report. The respondent in this case
was arrested and, upon a plea of not guilty, convicted in the
Municipal Court of Waterville, in the County of Kennebec,
on a complaint and warrant which alleged that on the
twenty-ninth day of April, A.D. 1950, at Vassalboro, in
the County of Kennebec and State of Maine, he

“did operate and drive a certain motor vehicle, to
wit, a automobile on a certain public highway, to
wit, Route #201, while under the influence of in-
toxicating liquors, against the peace of the State
and contrary to Statute in such case made and pro-
vided. And your Complainant, on his oath afore-
said, further complains that the said James Mec-
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Clay, Jr. was convicted for the crime of operating
a motor vehicle while under the influence of intoxi-
cating liquors in the Municipal Court of Augusta
on the 10th day of September, 1946, against the
peace of the State and contrary to the Statute in
such case made and provided.”

The respondent was sentenced to “pay a fine of three hun-
dred dollars and costs of prosecution and in addition thereto
that he be imprisoned 3 months in the county jail. Jail
sentence suspended on payment of fine and costs.” From
this sentence the respondent appealed to the Superior Court
at the term thereof to be held at Augusta, in said county,
on the first Tuesday of June next. In the Superior Court
at the June Term, 1950, the respondent moved that said
complaint be quashed for the following reasons:

“that said complaint is invalid in that the com-
plaint contains an allegation that the respondent
had been previously convicted of the crime of oper-
ating a motor vehicle while under the influence of
intoxicating liquor; said allegation being preju-
dicial to the Respondent, and in contravention of
Section 128, Chapter 100, Revised Statutes of
1944, as amended by Section 1, Chapter 265, Pub-
lic Laws of 1947.”

The case was reported to this court by the justice presid-
ing to determine the question of the validity of the com-
plaint with the stipulation:

“If the complaint be adjudged bad, a nolle prosequi
shall be entered; otherwise, the case to stand for
trial below on Respondent’s plea of not guilty.”

The respondent was charged with the violation of that
portion of R. S., Chap. 19, Sec. 121 which reads as follows:

“Whoever shall operate or attempt to operate a
motor vehicle upon any way, or in any other place
when intoxicated or at all under the influence of
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intoxicating liquor or drugs, upon conviction shall
be punished by a fine of not less than $100, nor
more than $1,000, or by imprisonment for not less
than 30 days, nor more than 11 months, or by both
such fine and imprisonment. Any person con-
victed of a 2nd or subsequent offense shall be pun-
ished by imprisonment for not less than 3, nor more
than 11 months, and in addition thereto, the court
may impose a fine as above provided.”

This statute provides an enhanced punishment for con-
viction of a second or subsequent offense of the same char-
acter. This statute means that a person who has been con-
victed of violating this statute, if again convicted for a sec-
ond or subsequent violation of the same statute, is subjected
to the enhanced or increased punishment provided for in
such case.

Counsel for the respondent urges that there is no en-
hancement of punishment because the court in imposing
sentence for a first offense can impose any punishment that
it could impose for the second or subsequent offense. While
it is true that under this statute the court may impose as
severe punishment for the first offense as it can for the sec-
ond or subsequent offense, nevertheless, for a first offense
the court may impose a lesser punishment than it must im-
pose for a second or subsequent offense under the manda-
tory terms of the statute respecting punishment for the
second or subsequent offense. Under this section of the
statute for a first offense the court could impose a sentence
of a fine only, or it could impose a sentence of not less than
30 days and less than 8 months. For a second offense the
provision that a sentence of not less than 3 months be im-
posed is made mandatory. All discretion as to imposing
a fine only or a sentence for less than 3 months is taken
away. This constitutes an enhancement or increase in the
punishment for a second offense.

It has been generally held that in order to subject an
accused to the enhanced punishment for a second or sub-
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sequent offense it is necessary to allege in the indictment or
complaint the fact of a prior conviction or convictions. A
detailed review of the authorities would serve no useful pur-
pose. They may be found collected in the very exhaustive
notes in 58 A. L. R. 20 at 64 et seq. and 68 A.L.R. 345, 366

et seq.

The Constitution of this state, Art. I, Sec. 6, provides that
in all criminal prosecutions, the accused shall have a right
“To demand the nature and cause of the accusation, and
have a copy thereof;’. The purpose of this constitutional
guaranty in the bill of rights is to afford “to the respondent
in a criminal prosecution such a reasonably particular state-
ment of all the essential elements which constitute the in-
tended offense as shall apprise him of the criminal act
charged;”. See State v. Lashus, 79 Me. 541; Carl G. Smith,
Petr. v. State of Maine, 75 Atl. (2nd) 538.

As said by Chief Justice Shaw in Tuttle v. Common-
wealth, 2 Gray (Mass.) 505, Page 506:

“When the statute imposes a higher penalty upon
a second and a third conviction, respectively, it
makes the prior conviction of a similar offence a
part of the description and character of the of-
fence intended to be punished; and therefore the
fact of such prior conviction must be charged, as
well as proved. It is essential to an indictment,
that the facts constituting the offence intended to
be punished should be averred. This is required
by a rule of the common law, and by our own
Declaration of Rights, art. 12.”

In a later case, Commonwealth v. Harrington, 130 Mass.
35, an enhanced sentence was provided by statute for a
conviction for drunkenness in the case of those who had
been convicted of a like offense twice during the last pre-
ceding twelve months. The statute further provided “it
shall not be necessary in complaints under the act to allege
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such previous convictions.” On a complaint for drunken-
ness which did not allege two previous convictions of a like
offense within the last preceding twelve months, the re-
spondent was sentenced to the enhanced penalty, the evi-
dence of previous convictions being produced when the mo-
tion for sentence was made. The court held:

“It is provided by art. 12 of the Declaration of
Rights that no subject shall be held to answer for
any crimes or offence until the same is fully and
plainly, substantially and formally, described to
him. When a statute imposes a higher penalty on
a third conviction, it makes the former convictions
a part of the description and character of the of-
fence intended to be punished. Tuttle v. Common-
wealth, 2 Gray, 505. Commonwealth v. Holley, 3
Gray, 458. Garvey v. Commonwealth, 8 Gray, 382.
It follows that the offence which is punishable with
the higher penalty is not fully and substantially
described to the defendant, if the complaint fails
to set forth the former convictions which are es-
sential features of it. That clause of the statute,
therefore, which provides that it shall not be
necessary, in complaints under it, to allege such
previous convictions, is inoperative and void, as
being contrary to the provisions of the Declaration
of Rights.”

That portion of Sec. 6 of Art. I of our Constitution above
quoted, while couched in different language from that of
Art. 12 of the Declaration of Rights in the Massachusetts
Constitution, guarantees and requires that an indictment
or complaint for erime must fully and substantially describe
to him any crime or offense with which he is charged. Such
a description of an offense is included in the phrase “the
nature and cause of the accusation.”

Under the statutes providing enhanced punishment for
second offenses for infraction of the so-called liquor laws,
this court held that if the prior conviction was defectively
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charged the respondent could only be convicted of the first
offense. Not only must the prior conviction be sufficiently

¢ alleged, but before the respondent could be convicted of a
second or subsequent offense, the prior conviction must be
proved beyond a reasonable doubt. We said in State v.
Beaudoin, 131 Me. 31, 33:

“Counsel for respondent argues that it was error
to call the attention of the jury to the allegation
of a prior conviction and to require a finding as to
that fact. The brief states, ‘It is of no concern to
the jury how many times the respondent has pre-
viously been convicted of a like offense.’

But the respondent had entered a plea of not guilty.
It was incumbent on the State to prove every ma-
terial allegation in the indictment in order to
justify the jury in bringing in a verdict of guilty.
Respondent was not only charged with illegal
transportation of liquor, he was charged with hav-
ing been previously convicted of a similar offcnse
and therefore liable to additional punishment.
Two issues were raised, namely, the immediate in-
fraction of law and the fact of a prior conviction.
State v. Gordon, 35 Mont. 458; 90 Pac. 173; People
v. Ross, 60 Cal. App. 163; 212 Pac. 627; State v.
Zink, 102 W. Va. 619; 135 S. E. 905.

Before he could be subjected to an enhanced pun-
ishment for a second violation of law, his guilt on
the principal charge must be proved, and also the
fact of former conviction. Singer v. United States,
278 Fed. 415; Thompson v. State, 66 Fla. 206; 63
So. 423 ; McKiney v. Com. 202 Ky. 757; 261 S. W.,
276.

In State v. Livermore, 59 Mont. 362; 196 Pac. 977,
it was held that there must be proof of a former
conviction on a charge of second or subsequent
offense and the proof must be beyond a reasonable
doubt. To the same effect are People v. Price, 6
N.Y. Crim. Rep. 141; 2 N.Y. Supp. 414; State
v. Barnhardt, 194 N. C. 622; 140 S. E. 435; Byler
v. State (1927 Ohio App.) 157 N. E. 421; Thurpin
v. Com. 147 Va. 709; 137 S. E. 528.
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It is not sufficient to merely introduce the record

of the conviction of a person bearing the same

name as defendant. The identity of the person

named in the record and the prisoner must be
+ shown.”

For other Maine cases involving allegations of prior con-
victions in complaints and indictments, and the necessity
and effect thereof, see the following cases: State v. Robin-
son, 39 Me, 150; State v. Regan, 63 Me. 127; State v. Hines,
68 Me. 202; State v. Woods, 68 Me. 409; State v. Went-
worth, 656 Me. 234 ; State v. Gorham, 65 Me. 270; State v.
Dolan and Hurley, 69 Me. 573 ; State v. Lashus, 79 Me. 504;
State v. Wyman, 80 Me. 117; State v. Dorr, 82 Me. 341;
State v. Simpson, 91 Me. 77; State v. Bartley, 92 Me. 422;
and State v. Hatch, 94 Me. 58.

It is true that in none of these cases was there objection
made to the sufficiency of the complaint and warrant or in-
dictment because of the inclusion of an allegation of a prior
conviction. These cases involved the power of the court to
impose the enhanced punishment on a second offender in
cases where the allegation was either defectively made, or,
if sufficiently made, proof of the allegation was defective.
However, the effect of those cases, which hold that if the
prior conviction was defectively alleged the respondent
could only be convicted of a first offense, is to require that
the allegation be included in the complaint and warrant or
the indictment, to justify conviction of a second or sub-
sequent offense, see State v. Dorr, supra, State v. Lashus,
supra, State v. Bartley, supra.

It is urged by counsel for the respondent that these cases
which involved infractions of the so-called prohibitory law
with respect to the sale and handling of intoxicating liquors
are not in point, because they arose when R.S., Chap. 57,
Sec. 72, or previous acts of similar import, were in force,
which section has since been repealed by P. L., 1947, Chap.
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78. Sec. 72 of Chap. 57 of the Revised Statutes was as fol-
lows:

“Every judge, recorder, and clerk of a municipal
court and every trial justice and county attorney,
having knowledge of a previous conviction of any
person accused of violating any of the provisions
of this chapter, in preparing complaints, warrants,
or indictments, shall allege such previous convic-
tion therein; and after such indictment is entered
in court, no county attorney shall dismiss or fail to
prosecute it except by special order of court. If
any judge, recorder, or clerk of a municipal court,
or any trial justice or county attorney neglects or
refuses to allege such previous conviction, or if
any county attorney fails so to prosecute, he for-
feits $100 in each case, to be recovered in an ac-
tion of debt, to be brought by the attorney-general
in behalf of the state.”

For a history of this section of the statute prior to the
Revision of 1944, see R. S., 1930, Chap. 137, Sec. 21; R. S.,
1916, Chap. 127, Sec. 41; R. S., 1903, Chap. 29, Sec. 61;
R. S., 1883, Chap. 27, Sec. 52; R. S., 1871, Chap. 27, Sec.
45; P. L., 1877, Chap. 215, Sec. 4; P. L., 1867, Chap. 130,
Sec. 7.

This section, R. S., 1944, Chap. 57, Sec. 72, and its pred-
ecessors are not the source of the rule of criminal pleading
which requires that prior convictions be alleged in order
that enhanced penalties may or must be imposed upon sec-
ond or subsequent offenders under statutes providing there-
for. That rule has its source in the common law. It is pre-
served by Art. I, Sec. 6 of our Constitution, supra, as a
sacred right of, and a protection to, those accused of crime.

The purpose of this statute was not to establish a new rule
of criminal pleading but, by the imposition of this manda-
tory duty on enforcement officers to make sure that the
existing rules of criminal pleading were complied with, and
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thus permit the imposition of the statutory punishment
on second and subsequent offenders. To anyone familiar
with the history of the prohibitory law in this state and the
problems and methods of its enforcement, this purpose is
apparent. The statute was passed in recognition of the fact
that to authorize the imposition of the enhanced penalty
for a subsequent offense the prior conviction must be al-
leged in the complaint or indictment as the case might be.
It was the intent and purpose of the statute to prevent the
prosecution of known second and subsequent offenders un-
der complaints or indictments which would not allow courts
to impose the enhanced penalty provided for such offenders.

The allegation of previous conviction in the complaint is
v in no way in contravention of R. S., 1944, Chap. 100, Sec.
128, as amended by P. L., 1947, Chap. 265, Sec. 1, as alleged
in the motion to quash.

R. S., Chap. 100, Sec. 128, before it was amended in 1947
read:

“No person is incompetent to testify in any court
or legal proceeding in consequence of having been
convicted of an offense; but such conviction may
be shown to affect his credibility.”

By P. L., 1947, Chap. 265, Sec. 1, the foregoing section of
the statute was amended to read as follows:

“No person is incompetent to testify in any court
or legal proceeding in consequence of having been
convicted of an offense; but conviction of a felony,
any larceny or any other crime involving moral
turpitude may be shown to affect his credibility.”

This statute has no application to the present case. Sec-
tion 128 of Chap. 100 of the Revised Statutes of 1944, as
amended by P. L., 1947, Chap. 265, Sec. 1 relates only to
the qualification as witnesses of persons who have been con-
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victed of crime, and to the admission of evidence of their
prior conviction of certain crimes for the purpose of affect-
ing their credibility as witnesses. The amendment of 1947
limited the number and class of crimes, the conviction of
which could be used for the purpose of impeachment. As
such it established a rule of evidence restricting the use of
prior convictions for a single purpose, that of impeaching a
witness. It neither purported to forbid, nor did it in any
way limit the introduction of evidence of a prior conviction
for other purposes when such evidence would be admissible
on other issues properly involved in the case. Nor did it,
even by implication, modify the rules of criminal pleading.
If an allegation of a prior conviction was necessary in a
complaint and warrant or indictment prior to the amend-
ment of 1947, to authorize the court to impose the enhanced
punishment provided for a second or subsequent offense,
such allegation is equally necessary for the same purpose
since the amendment. If prior to the amendment the allega-
tion of prior conviction must be proved as laid, and that be-
yond a reasonable doubt, in order that the respondent could
be convicted of a second or subsequent offense, such proof is
equally necessary therefor since the adoption of the amend-
ment. The allegation of prior conviction can only be sus-
tained by the introduction of evidence, and evidence thereof
is admissible for that purpose.

Where the power and authority of the court to impose
an enhanced penalty is wholly dependent on the existence
of facts set forth in the statute, which facts are entirely
separate from, and unconnected with, the commission of
the immediate infraction, such additional facts must be
alleged in the complaint or indictment and proved beyond
a reasonable doubt to authorize the imposition of the en-
hanced penalty. The existence of such facts is an issue to
be determined by the jury. Typical of this class of cases
are those arising under statutes providing for enhanced
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punishment for those previously convicted of a similar
offense.

The foregoing rule is not in conflict with the cases of
Rell v. State of Maine, 136 Me. 322 and State of Maine v.
McKrackern, 141 Me. 194. The statute applicable to those
cases which permits discretionary severity in the punish-
ment of assaults which are of a “high and aggravated na-
ture,” now R.S., Chap. 117, Sec. 21, sets forth no specific
facts entirely separate from and unconnected with the com-
mission of the immediate infraction as a prerequisite for
imposing the enhanced penalty. This is sufficient to dis-
tinguish those cases from the instant case, and to show that
those cases are not in conflict with the foregoing rule as
set forth in this opinion. We do not, by calling attention to
this distinction, mean to hold, or even intimate, that there
are not other distinctions between those cases and this one.
Nor would we even intimate that the mere absence of a
statutory provision requiring the existence of specific facts
entirely separate from and unconnected with the commis-
sion of the immediate infraction as a prerequisite to im-
position of the enhanced penalty necessarily excuses addi-
tional allegation and proof of the statutory requirements
which authorize the imposition of such penalty. The neces-
sity of allegation and proof of facts or conditions author-
izing a statutory enhanced penalty will in each case depend
upon the provisions of the particular statute under consider-
ation.

It may be true as counsel for the respondent urges that
it is prejudicial to the respondent to have the fact of his
previous conviction alleged in the complaint and warrant.
It may likewise be true that it is prejudicial to the respond-
ent to have evidence of his prior conviction of a similar
offense introduced in his trial for a subsequent offense of
similar nature. On the other hand, it is of the utmost im-
portance to the respondent who is charged with a second
offense that he have the right to challenge the fact of his
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prior conviction, have his day in court, and have his former
conviction established only by a verdict of the jury upon
proof establishing the same beyond a reasonable doubt. If
prejudice there be, it is a necessary result of setting forth
in the manner required by law the offense with which the
respondent is now charged. Proper instructions by the
court as to the purpose and effect of the allegation and evi-
dence of former conviction will protect the respondent’s
legal rights. It is the duty of the court to give the jury ade-
quate instructions with respect thereto, carefully limiting
the purpose and effect of both the allegation of prior convic-
tion and the proof thereof within legitimate bounds. If the
court omits to give such instructions, the rights of the re-
spondent to the same can be preserved by a request there-
for, which, if refused, would constitute reversible error.

To avoid such incidental prejudice on the part of the jury
as may result from allegation and proof of prior conviction,
we cannot disregard the provisions of Art. I, Sec. 6 of the
Constitution. To avoid such incidental prejudice we must
not adopt a rule of criminal pleading which would expose
the individual to punishment for an offense with which he is
not charged. The maintenance of fundamental constitu-
tional safeguards far outweighs such incidental prejudice
as may result from compliance with the rule requiring both
allegation and proof of prior conviction in the case of one
charged as a second or subsequent offender.

A question of procedure should be here noted. On appeal,
in the usual course, the plea entered below stands, and trial
is anew. After a plea of not guilty in the court below and
an appeal to the Superior Court, a motion to quash comes
too late, unless before the motion to quash is filed there has
been leave granted in the Superior Court “to withdraw the
plea, or to move to quash without withdrawal of the plea.”
State v. Haapanen, 129 Me. 28. The granting of such leave
by the Justice of the Superior Court is within his discre-
tionary powers. In this case the justice would have been
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fully warranted in denying either leave to withdraw the
plea of not guilty or a motion for the right to move to quash
without the withdrawal of the plea. See State v. Haapanen,
supra, State v. Thomas, 90 Me. 223. However, as the Jus-
tice presiding in the Superior Court saw fit to report this
case, we have decided the same upon its merits rather than
upon the technical rules relating to the time within which,
and the conditions under which, motions to quash may be
filed in cases appealed from Municipal Courts.

The allegation of prior conviction does not render the
complaint in this case bad. In accordance with the stipula-
tion in the report the case must be remitted to the Superior
Court to stand for trial below on respondent’s plea of not
guilty.

Case remitted to the Superior Court.

Case to stand for trial below on
respondent’s plea of not guilty.



118 HULTZEN vs. WITHAM—STAPLES vs. WITHAM  [146

CLAuDp H. HULTZEN ET AL.
8.

GERTRUDE WITHAM

BEATRICE C. STAPLES
vs.

GERTRUDE WITHAM

Cumberland. Opinion, January 25, 1951.

Directed Verdict. FEasements. Co-owners.
Repairs and Improvements.

A verdict should be directed for one party whenever one returned
for the other party would not be sustainable and in testing the
propriety of a directed verdict for one party, all pertinent evidence
must be viewed in the light most favorable to the other.

Owners in common of an easement such as a right of way may make
all reasonable repairs which do not affect his co-owners injuriously
but cannot alter the grade or surface of such way as will make it
appreciably less convenient and useful to a co-owner having equal
rights therein.

Such owner cannot make repairs and improvements to a way desigred
solely to benefit his own property, although repairs are not rendered
improper because of incidental benefit to such property.

As against strangers, the right of every owner of an easement to
repel invasion is absolute. As between co-owners the rights to
repair and improve, or object thereto, are relative.

Whether repairs made by one co-owner impeded or injured another
co-owner in any use for which a way was or could have been made
susceptible is a question for the jury to determine.

ON EXCEPTIONS:

Action by co-owners in common of an easement against
another co-owner for the alleged obstruction of a right of
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way by the erection of a sea wall. The defendant admitted
the erection of the sea wall asserting that it constituted nec-
essary and lawful repairs and improved the right of way for
the benefit of all persons interested therein. To the direc-
tion of verdicts for the plaintiffs, defendant excepted. Ex-
ceptions sustained. Case fully appears below.

Harry C. Libby,
Philip F. Thorne, for plaintiffs.

Frank P. Preti, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLty, WILLIAMSON, JJ.

MURCHIE, C. J.. Bills of Exceptions of identical import,
filed by the defendant, in each of these cases, challenge the
propriety of the direction of verdicts for the plaintiffs, for
nominal damages, on one of two counts, in each declaration,
alleging that the defendant obstructed a right of way forty
feet wide, identified as Morning Street Extension, by the
construction of a sea wall across the full width thereof. On
a second count, in each declaration, alleging the obstruction
of another right of way, identified as Ashton Street Ex-
tension, by piling stones therein, motions of the plaintiffs
to discontinue were granted prior to the direction of the
verdicts.

The two rights of way are parts of strips of land deline-
ated as streets, giving access to the shore or beach, on a
“Plan of Lots at Higgins Beach,” in the Town of Scar-
borough, recorded in the Registry of Deeds for Cumberland
County on June 10, 1913, referred to hereafter as the
“Plan.” The plaintiffs assert their claims as owners of lots
sold by reference to the Plan. A copy of a portion of it, in-
troduced in evidence as Plaintiffs’ Exhibit No. 1, is repro-
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duced below, in its essential parts. It is stipulated that Bay
View Avenue, shown thereon, runs approximately east and
west. ~
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All the strips of land delineated as streets on the Exhibit,
and Bay View Avenue, are now public highways except the
parts of Morning Street and Ashton Street which lie south-
erly of said Avenue. Such parts of Morning Street and
Ashton Street are the rights of way referred to in the
declarations, and in the evidence, as extensions. The beach
lies southerly of Lots Nos. 201, 202, 203 and 204. The lot
involved in the Hultzen case is not shown above, but is
identified as Lot No. 109 on the Plan. The evidence makes
it plain that it lies a short distance northerly of Lot No. 115
and fronts on Morning Street. The lot involved in the
Staples case is Lot No. 194. The defendant is the owner
of all the lots fronting on Morning Street Extension and on
the easterly side of Ashton Street Extension.

The parties have stipulated that they have equal rights of
way in both extensions, in common with other owners and
subject to common usage. For an accurate determination
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of their rights, reference should be had to cases involving
the sales of lots according to recorded plans. See Suther-
land v. Jackson, 32 Me. 80; Warren v. Blake, 54 Me. 276, 89
Am. Dec. 748; Young v. Braman, 105 Me. 494, 75 A. 120;
Webber v. Wright, 124 Me. 190, 126 A. 737. For present
purposes- we assume the rights to be as the parties have
stipulated. '

That one injured in his “comfort, property, or the enjoy-
ment of his estate by a common and public or a private
nuisance” may recover his damages against the person re-
sponsible therefor is the express mandate of R.S., 1944,
Chap. 128, Sec. 16. Section 7 of that chapter, defining cer-
tain nuisances, includes among them “the obstructing or
encumbering by fences, buildings, or otherwise, of high-
ways, private ways, streets, alleys,” etc. The defendant
admits that she constructed a sea wall across the full width
of Morning Street Extension, at or about the point which
marks the line between the southerly limit of Lots Nos. 201
and 202 and the beach. She asserts that it constitutes
neither an obstruction nor a nuisance, relying on the fact, in
support of which she presented a considerable volume of
testimony, that the extension, as a private way, was unsuit-
able for any use prior to the construction of the sea wall,
and that in the construction of it she provided steps for the
use of pedestrians. She admits that the extension is not
now available for vehicular use in passing to and from
the beach. She raised the grade of it three feet, or to the
approximate level of Bay View Avenue, after the wall was
built, so that a single step is required to pass over it to the
shore, although several are required on the beach side. The
evidence presented on her behalf tends to prove that ve-
hicular traffic upon Morning Street Extension, if ever pos-
sible, had ceased to be so some time prior to the building of
the sea wall. Whatever the fact may have been when the
Plan was made and recorded, the sea wall eliminated the
possibility of the passage of vehicles to the beach over
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Morning Street Extension, if it had not been eliminated
theretofore. The steps provided for the passage of pedes-
trians are inadequate to permit the passage of a vehicle
of any kind.

A ruling of law that the question of fact concerning the
usability of a right of way, that is not a public highway, for
any particular use or uses, is not in issue in a case seeking
the recovery of damages for an alleged obstruction of it,
is implicit in the direction of the verdicts. There was a
very definite conflict of evidence on that factual issue, ap-
plicable to a period of twenty years or more, which, if ma-
terial, could only be resolved by a jury. Jewell et al. v.
Gagne, 82 Me. 430, 19 A. 917. It is well established, how-
ever, that a verdict for one party should be directed when-
ever one returned for the other could not be sustained.
Jewell et al. v. Gagne, supra; Moore v. McKenney, 83 Me. 80,
21 A. 749, 23 Am. St. Rep. 758 ; Inhabitants of Woodstock v.
Inhabitants of Canton, 91 Me. 62, 39 A. 281 ; Inhabitants of
Wellington v. Inhabitants of Corinna, 104 Me. 252, 71 A.
889. The ruling was proper if the factual issue is not ma-
terial. If it is material, it is well established that all the
evidence pertinent to it must be viewed in the light most
favorable to the defendant, as the party against whom the
verdicts were directed. Such is always the rule in testing
the propriety of directed verdicts. Heath v. Jaquith, 68 Me.
433 ; Lewiston Trust Co. v. Deveno et al., 145 Me. 224, 74 A.
(2nd) 457.

There has been no occasion heretofore in this jurisdiction
to resolve the issue which, restated in its simplest terms,
is whether a strip of land laid out, and intended for use, as
a right of way, is encumbered or obstructed, as a matter of
law, by the erection of a barrier across it, by a co-owner of
the right of way, whether or not such erection interferes
with any use for which the way was, or might be made, sus-
ceptible.
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These cases involve a private way as distinguished from
apublic way. Neither involves the respective rights of own-
ers of dominant and servient tenements. On the record,
neither of the plaintiffs, nor the defendant, have, or ever
have had, any title to the fee in Morning Street Extension.
Sutherland v. Jackson, Warren v. Blake, and Young v. Bra-
man, all supra. The only rights of either or any of them in
that extension are those of co-owners in common in an ease-
ment of passage over the same as owners of lots delineated
on the Plan. Nor in the present cases are we presented
with problems arising from a physical intrusion upon or
physical obstruction of an easement by an absolute stranger
to the title.

The defendant by her pleadings seeks to justify the build-
ing of the sea wall across Morning Street Extension at the
sea-ward end thereof, the filling in of the extension behind
said sea wall, and the raising of the grade thereof to the ap-
proximate level of Bay View Avenue, and her lots of land on
both sides thereof, as necessary and lawful repairs of a
right of way. In her brief statement she says that:

“she, the said defendant, by reason of then exist-
ing conditions and attending circumstances was
obliged to make necessary and lawful repairs, not
only to preserve said way for all who had a right
therein, but to make it convenient and passable
without which repairs said way had become great-
ly deteriorated and would have become impassable
and of no use or value to the said defendant in her
occupation and use of the lots of land owned by her
to which said right of way was appurtenant. Said
defendant further says that by her actions she
has materially improved said way as to make it
more useful and beneficial to said plaintiff and all
others having an interest therein.”

As above noted, these actions are brought by co-owners
of an easement against another co-owner. They involve
the right of one co-owner, as against another, to make re-
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pairs and improvements. The right of one co-owner in an
easement to make repairs, as against the owner of the fee
over which the easement passes, is not here in issue. Neither
is the right of the owner of the fee to make changes or re-
pairs within the limits of the way, as against the owner of
the easement, in question. We are here concerned only with
the rights of and between co-owners of the easement.

The general rules with respect to the right of one co-
owner in an easement to repair and improve the same are
well stated in 17 Am. Jur. 1005, Sec. 110:

“Where there are several owners in common of an
easement such as a private way, each owner may
make reasonable repairs which do not injuriously
affect his co-owners, but he cannot make any alter-
ation of the course of the easement or any change
in its grade or surface which makes it less con-
venient and useful to any appreciable extent to
anyone who has an equal right therein.”

This general rule was recognized in Rotch v. Livingston
et al., 91 Me. 461, 475, 40 A. 426, 432. It was there said

that:

“Each owner can * * * use the entire width of the
way and can fit it all for use at his reasonable dis-
cretion so long as he does not unreasonably impede
any other co-owner in his use. This principle is
recognized in the cases cited by the plaintiffs.
Killion v. Kelley, 120 Mass. 47; Kelley v. Salt-
marsh, 146 Mass. 585; Nute v. Boston Cooperative
Building Co., 149 Mass. 465; Vinton v. Greene, 158
Mass. 426. In all these cases the proposed change
was forbidden upon the sole ground of the mani-
fest detriment to the objecting party in his own
use of the way. We find no case where the court
interfered with the proposed change or use unless
it was made to appear that the objecting party
would be seriously inconvenienced in his own use
of the way.” (Emphasis ours.)
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The quotation supra from 17 Am. Jur. 1005, Sec. 110, is
an almost verbatim quotation from Killion et al. v. Kelley,
120 Mass. 47, cited in Rotch v. Livingston, supra.

Whether or not the repairs made by one co-owner unrea~
sonably impede another in his use of the way or seriously in-
convenience him, in his own use of the way, depends upon
the use to which the way is, or may be made susceptible.
It is not a nuisance under R. S., Chap. 128, Sec. 7, for one
co-owner of an easement of passage to make repairs or im-
provements in a private way which do not obstruct or inter-
fere with any existing use thereof, or any potential use to
which the way is susceptible or may be made susceptible.
“The reasonableness of the improvements or repairs made
by the owner of an easement of way is largely a question of
fact.” 17 Am. Jur. 1006, Sec. 111; Guillet v. Livernois, 297
Mass. 337, 8 N. E. (2nd) 921, 112 A. L. R. 1300.

As between co-owners in an easement of passage, in de-
termining whether or not a way is, or may be made, suscep-
tible for a particular use asserted by another co-owner, a
jury should deal with actualities and not mere theories.
Jurors may consider the practicability of subjecting a way
to any proposed use, taking into consideration all existing
factual questions. Among such questions, in these cases,
are the actual location, the nature of the terrain, the soil,
the exposure to, and action of, the sea, and whether or not if
a usable way for vehicular traffic were constructed for pas-
sage to and from the beach, its reasonable permanence and
stability could be assured. They may also consider the
effect thereof on other uses to which the way might be sub-
jected by abutting owners and others.

There was evidence in these cases from which the jury,
if the issue had been submitted to it, could have found that
Morning Street Extension, prior to the building of the sea
wall, and the grading of the way between that sea wall and
Bay View Avenue, had never been susceptible to, nor used,
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nor usable for, vehicular traffic to and from Higgins Beach.
There was evidence from which it could have found that
without the work done thereon by the defendant the way
never had been, and never would have been, of any prac-
ticable use as a way, other than as a mere footpath through
shifting and changing sands, due to inundation and washing
by the sea by recurrent and seasonal high tides. There
was evidence from which it could have found that the way
could not reasonably have been placed and maintained in a
condition that would have made it susceptible to use by
vehicular traffic to and from Higgins Beach. There was
evidence from which the jury would have been justified in
finding that without a sea wall across it the way would have
continued to be washed and gullied from time to time by
the sea, and have become of less and less use for any pur-
pose whatever; and that even if it were put in a condition
susceptible for use by vehicular traffic to and from Higging
Beach it could not be permanently maintained in that con-
dition without constant repairs and renewals. There was
no evidence that any co-owner had ever attempted to make
any repairs or improvements to Morning Street Extension
to make it available for vehicular traffic to and from Hig-
gins Beach. These were all questions of fact for the jury,
which the jurors were entitled to consider in determining
whether or not the defendant had obstructed or interfered
with any reasonable use to which the way was or could be

made susceptible by the plaintiffs.

It must be remembered that in these cases we are dealing
only with the respective rights of co-owners of an ease-
ment. Their respective rights as between themselves are
relative, not absolute. That which might constitute an
invasion or obstruction of an easement by an absolute
stranger to the title, that is, by one without scintilla of legal
right, in the easement, or in the fee, may well be within the
right of a co-owner of the easement to make and maintain.
As against the stranger, the right of every owner of the
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easement to repel invasion thereof is absolute. As between
co-owners, the rights to repair and improve, and the right
to object to repairs and improvements, are only relative.
Neither co-owner can interfere with the reasonable use of
the way by any other for a purpose to which the same is
or may be made susceptible.

In any given case, the determination of whether there
has been such interference is a question of fact for the jury.
In these cases it was likewise a question of fact for the
jury whether the construction of the sea wall by the de-
fendant was a reasonable method of insuring the continued
use of Morning Street Extension as a way for the benefit
of her own property on each and both sides thereof, to which
it was appurtenant, as well as for others entitled to use the
same. In determining that question, it must be remem-
bered that the defendant had no right to make repairs or
improvements within the limits of the right of way solely
for the protection of her lots abutting thereon, as distin-
guished from improvements and repairs for the purpose of
improving the way as such. In these cases the defendant’s
only right in the way is a right of passage over the same in
common with others. Her right to make repairs and im-
provements is incidental to that use alone. Protective con-
struction designed solely for the benefit of her lots must be
made within the boundaries thereof. Cases involving the
right of an abutting owner, who also owns the fee over
which a common way passes, to make repairs or improve-
ments within the limits of the way for the protection of his
abutting land, not inconsistent with the rights of the com-
mon owners of the way, are clearly distinguishable. Here
too the rights of the parties are relative, not absolute. Of
course, repairs and improvements properly made to facil-
itate the use of the way, as such, are not precluded because
they may incidentally protect the abutting lands. The true
purpose for which repairs or improvements are made, and
their suitability therefor, are questions of fact for a jury.
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It was a question of fact for the jury in these cases
whether or not the work done by the defendant impeded or
injured the plaintiffs or either of them in any use of the
way to which it was or could have been made susceptible.
If not, the defendant could not be held to have obstructed
or encumbered the private way in which she was a co-owner
with the plaintiffs, nor could it be said that the plaintiffs, or
any of them, were injured in his “comfort, property, or the
enjoyment of his estate” by either a common and public or
a private nuisance. The plaintiffs would not be entitled to
maintain their actions either under the statute or at com-
mon law.

By directing verdicts for the plaintiffs, essential ques-
tions of fact were taken from the jury, and were either
decided in favor of the plaintiffs or considered immaterial
by the presiding justice. This was error. The exceptions
must be sustained.

Exceptiohs sustained in both cases.
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STATE OF MAINE
8.

RAYMOND C. HUME

Kennebec. Opinion, January 26, 1951.

Criminal Law. Continuance. Mistrial. Evidence.
Bill of Particulars. Examination of Witnesses.

Granting of continuances or mistrials is discretionary and the chief
tests as to what is a proper exercise of judicial discretion is whether
it is in furtherance of justice and the right of exception arises only
where there is a clear abuse of discretion.

The order in which testimony is introduced is within the discretion of
the presiding justice.

Testimony of a deputy sheriff relating to a “break” other than that
for which the respondent was being tried may be admissible as one
event in a chain of circumstances and for the purpose of confirming
testimony expected to be given by an accomplice and is not prej-
udicial where it is presented with the understanding that the guilt
or innocence of the respondent in such other “break” is not in issue
and the rights of the respondent are fully protected by the charge
of the presiding justice, to which no exceptions were taken.

The accused in a ceriminal case at common law is not entitled as a
matter of right to a bill of particulars. The ordering of a bill of
particulars rests in the sound discretion of the court and a state-
ment of expected testimony or names of witnesses need not be given.

The effect of a bill of particulars should not be “too narrow” but to
reasonably restrict the proofs to matters set forth.

On redirect examination a witness may be int‘errogated to clarify or
explain matters brought out on cross examination by the opposite
party even though it happens to bring out adverse information.

Relevant evidence to support a charge may be received within the
court’s discretion although it may tend to show respondent com-
mitted another offense not charged or “that the acts charged are
part of a common scheme.”
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A conviction may be sustained in a criminal case on the uncorrobo-
rated testimony of an accomplice unless statutes or the constitution
provide otherwise.

ON APPEAL AND EXCEPTIONS.

On indictment for breaking, entering and larceny in the
nighttime, R. S., 1944, Chap. 119, Sec. 3. Before trial re-
spondent filed a motion for continuance on stated grounds
which motion was denied. Respondent excepted. During
the course of the trial respondent moved for a mistrial for
stated reasons. This motion was denied and respondent
excepted. Respondent also excepted during the course of
the trial to certain rulings of the presiding justice relative
to the admissibility of testimony. Respondent also moved
for a new trial and from a denial thereof appealed. Ex-
ceptions overruled. Appeal dismissed. Judgment for the
State.

James L. Reid, County Attorney for Kennebec County,
State of Maine.

William H. Niehoff, for respondent.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.

FeLrows, J. This is an indictment for breaking, enter-
ing and larceny against Raymond C. Hume, alias Raymond
Humes, alias Polack Humes. The respondent was found
guilty by a Kennebec County jury and the case is now be-
fore the Law Court on exceptions and appeal.

The indictment was returned by the Grand Jury at the
June Term, 1948, for violation of R. S., (1944), Chap. 119,
Sec. 3 in breaking and entering in the nighttime the office
at the Maine Central Railroad station at Winthrop and com-
mitting larceny therein. The respondent entered a plea of
not guilty.
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At the February Term, 1949, the respondent was found
guilty by verdict of the jury. Exceptions taken to the ad-
mission of certain improper testimony were sustained by
the Law Court in State v. Hume, 145 Me. 5, 70 Atl. (2nd)
543, and the respondent was again tried at the February
Term, 1950. The pending appeal and exceptions relate to
this second trial.

Before the trial the respondent filed a motion for con-
tinuance on the ground that prejudicial statements had been
published in local newspapers two weeks previously, which
he claimed constituted an invasion of his right to a fair
and impartial trial. This motion was denied by the presid-
ing justice to which denial the respondent excepted.

On the morning of the second day of the trial, and during
the trial, the respondent filed a motion for a mistrial on the
ground that a certain article published on that day, appear-
ing in local newspapers, was prejudicial to the rights of the
respondent. Exceptions were taken to the denial of this
motion.

During the course of the trial several exceptions were
filed to the rulings of the presiding justice relative to the
admissibility of certain testimony.

This case is here on exceptions to the refusal to grant a
continuance, to the refusal to order a mistrial, and on ex-
ceptions to the admission of certain testimony, and also on
appeal from the denial of a motion, made to the justice pre-
siding, for a new trial.

FIRST AND SECOND EXCEPTIONS

The first two exceptions are directed to the refusal to
grant continuance and the refusal to order a mistrial.

The article in the Kennebec Journal published February
16, 1950, quoted in the motion for continuance, was as fol-
lows:
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“HUME TO STAND TRIAL AGAIN AT CUR-
RENT SESSION

Raymond C. Hume, Augusta, will stand trial for
a two and a half year old charge during the present
term of Superior Court, according to a statement
made Wednesday by County Attorney James L.
Reid. The 53 year old local restaurant proprietor
was found guilty in February of last year by a
Superior Court jury of a charge of breaking, en-
tering and larceny into the Winthrop railroad
depot in 1947. The County Attorney in a prepared
statement stated he was asking for a new trial on
the conclusion that ‘the question of the innocence
or guilt of Hume is for the jury to determine.’
Hume had been granted a new trial by the Law
Court after filing exceptions.

Hume was sentenced to serve 6 to 12 years in
State Prison by Justice Arthur E. Sewall.

His attorney William C. Niehoff of Waterville,
filed exceptions to certain legal aspects of the trial.
Referred to the Law Court, the exceptions were
u}}l)}leld by Maine’s Chief Justice Harold H. Mur-
chie.

He was then granted a new trial. He had been
released under $20,000 bail pending the outcome
of the filed exceptions which, when filed by the
Law Court, could have resulted in a dismissal of
the charge.

Reid’s full statement is as follows: ‘After re-
viewing the opinion of the Law Court and review-
ing the evidence, and after consultation with the
presiding justice (Justice Donald W. Webber),
I have concluded that the question of the innocence
or guilt of Raymond C. Hume is for the jury to
determine and therefore I shall ask for a trial.

‘The decision of the Law Court hinged on a
statutory amendment relating to the admissibility
of certain evidence and does not appear to me to
have significantly changed the jury aspect of the
case.

[146
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The retrial was granted by the Law Court on the
grounds that the court (Justice Sewall) errone-
ously admitted certain evidence with respect to the
credibility of certain trial witnesses.”

The article as published on February 16, 1950 in the
Waterville Morning Sentinel was, in substance, the same as
in the foregoing article from the Kennebec Journal. The
second article published during the trial on March 2, 1950
in both of the above named newspapers, for which mistrial
was asked, rehearsed the fact that the case had been pre-
viously tried and the new trial granted, and in addition
made a summary of the evidence introduced by the state
during the first day of the trial.

There was no claim made that any of the newspaper
articles contained any statement other than the truth, and
the greater portions were matters of public knowledge and
court record. They were not “inflammatory” and not in-
tended to prejudice. The statement by the County Attorney
and other statements therein, might or might not influence
the decision of some juror if he read the accounts, depend-
ing of course on the mental capacity of the juror, his power
of analysis, and his sense of fairness. It does not appear,
however, that any one of the jurors ever saw any one of the
newspaper articles published before or during the trial.

In ruling upon the motion for mistrial the presiding jus-
tice stated to counsel that the press reports were in accord-
ance with the records and “within the domain of public
knowledge.” The presiding justice also said that “oppor-
tunity was afforded to counsel for the state and the respond-
ent to further examine as to the impact of any prior read-
ings of press reports pertaining to the case, or any other
conversation or outside influence upon the mind of the jury.
In each case the court is satisfied that the jury has retained
an open mind in spite of prior publicity as to the course of
this particular litigation. This court feels that at the most
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the newspaper report now in question can only refresh the
recollection of the jury as to what was already part of the
public knowledge at the time of the original trial and sen-
tence.”

There is not the slightest indication in the record that any
member of the panel was prejudiced by any newspaper ac-
count. In fact, as previously stated, it does not appear that
any juror read, or had knowledge of, any newspaper article
relating to this case. The fact that some newspaper account
might prejudice some one who could be, or was, a juror,
is not sufficient to show that a juror who was drawn was so
prejudiced.

Continuances and mistrials are within the discretion of
the presiding justice. Cumningham v. Long, 125 Me. 494,
497; Collins v. Dunbar, 131 Me. 337; Bank v. Shaw, 79 Me.
376 ; Graffam v. Cobb, 98 Me. 200; Rumsey v. Bragg, 35 Me.
116. In the absence of anything tending to show that this
discretion was not properly exercised, the ruling is not sub-
ject to valid exceptions. Fitch v. Sidelinger, 96 Me. 70, 71.
“The chief test as to what is or is not a proper exercise of
judicial discretion is whether in a given case it is in fur-
therance of justice. If it serves to delay or defeat justice
it may well be deemed an abuse of discretion.” Charles-
worth v. Express Co., 117 Me. 219, 221, see also State v.
Bobb, 138 Me. 242; Bourisk v. Mohican Co., 133 Me. 207.

In the light of the rules stated in the foregoing cases, and
after careful examination of the record, we fail to see any
abuse of discretion on the part of the presiding justice in re-
fusing to grant a continuance or to order a mistrial. In fact
no second trial can be had in any case if truthful newspaper
accounts of a former trial can be seriously taken as ground
for continuance or mistrial, without some evidence of prob-
able prejudice resulting. There must be ‘“palpable error”
or “‘apparent injustice” to make a discretionary ruling re-
viewable. Fournier v. Tea Co., 128 Me. 393. The right of
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exception arises only where there is clear abuse of discre-
tion and the burden to prove such abuse rests on him who
alleges it. Lebel v. Cyr, 140 Me. 98, 102.

THIRD EXCEPTION

The third exception was taken to the admission of certain
testimony given by one Lawrence Minot, a deputy sheriff,
who stated that on the morning of November 8, 1947 he was
notified of a “break” at Belgrade depot and that he went
there and found a “window jimmied” and “money box gone.”
This evidence was objected to on the ground that evidence
was not admissible of any break in any place outside of the
town of Winthrop. The court admitted this evidence, how-
ever, as one event in a chain of circumstances which the
County Attorney said he should prove, “with the under-
standing that the guilt or innocence of this respondent as
to any break in Belgrade is not an issue here.” The evi-
dence was not offered to show that the respondent broke
into the Belgrade depot. In fact, there was no mention, by
deputy Minot, of any particular person breaking into it.
He stated there was a break at Belgrade, and the state con-
tended that this was but a chronological link in a one night’s
chain of events.

The state endeavored to show a criminal enterprise from
the time the respondent started with one Thomas and one
Hendley from Waterville. To prove this, the state used (1)
the testimony of Thomas, an alleged accomplice, (2) a series
of facts and circumstances by other witnesses tending to
corroborate the testimony of the accomplice, and (8) admis-
sions by conduct and statements of the respondent. It
was admitted that Hendley was an incompetent witness due
to mental condition. The respondent did not testify, as was
his right and privilege. It further appeared that the re-
spondent had been, at a previous term, placed on trial for
committing the Belgrade break, and had been found not
guilty by the jury.
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The evidence introduced by the state was to the effect
.that the respondent Hume (or Humes) on November 7,
1947 needed money, and called on Thomas at Thomas’ store
in Waterville about 6 P. M. The respondent proposed that
they make “a break”,and Thomas agreed, provided it was at
some place outside of Kennebec County. Hendley was
working in the woods, and Thomas and the respondent,
Hume, went to get him. The three started for Wiscasset
in Lincoln County. About 10 P. M. a fire warden at Wis-
casset ordered them to move from the place where they had
stopped the car, and this fact discouraged a proposed break
in Wiscasset, so they returned and parked the car for a
time in a gravel pit in Belgrade. Thomas testified that he
(Thomas) broke into the station at Belgrade and obtained
$35.00 or $40.00 which was considered a too small amount,
and the three men went to the Winthrop station. It is ap-
parent from the record that the state refrained from asking
questions of the witness, Thomas, tending to implicate the
respondent in any Belgrade break, but the attorney for the
respondent did ask Thomas on cross examination (after
being warned by the court) several questions that tended
to show that the respondent was in the town of Belgrade
and with Thomas at the gravel pit.

The trio arrived at Winthrop station about 3 o’clock in
the morning of November 8, 1947.- Hendley stood guard
outside the railroad station, while the respondent and
Thomas broke into the station. The railroad money box
was thrown into a stream on the way home, and found by
the officers on being directed there by Thomas some time
after.

This third exception, to the testimony of deputy sheriff
Minot that there was a break in the station at Belgrade was
not evidence that this respondent made the break. In fact,
there was no evidence introduced by the state to prove this
respondent guilty of breaking into the Belgrade station. On
the contrary, the evidence regarding the Belgrade break
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that crept into this case, despite all effort on the part of the
court and state’s attorney to prevent, showed Thomas, and
only Thomas as the guilty person at Belgrade. The evi-
dence was presented to show that the sheriff’s department
learned of this break first. It was also for the purpose of
confirming testimony expected to be given by the accom-
plice Thomas. The logical order of presentation may not
have been followed, but the rights of this respondent were
fully protected in the charge, to which no exceptions were
taken. The order in which testimony is introduced is with-
in the discretion of the presiding justice. State v. Trocchio,
121 Me. 368, 378.

If it had been error to admit this testimony of deputy
Minot, or to admit it out of the usual order at the beginning
of the trial, it was harmless. It was not evidence that the
respondent was involved. The whole record shows that any
evidence in the case that tended in any way to implicate the
respondent with complicity in the Belgrade break was first
brought out by the attorney for respondent himself, in cross
examination of the state’s witnesses. The attorney for re-
spondent, in fact, asked the accomplice Thomas several times
if “Hume was with you (Thomas) all the time after you left
Waterville.”

FOURTH EXCEPTION

The accomplice witness, Russell Thomas, in relating the
events of the night testified that they first went to Wis-
casset. This was objected to on the ground that this fact
was not specified in a bill of particulars filed by the state,
and that the attorney for the state should be confined to evi-
dence as to only what occurred in the town of Winthrop.
The presiding justice admitted the testimony because the
bill of particulars stated that they travelled to Winthrop,
although it did not state the exact route, and furthermore,
that the bill had been on file in the clerk’s office long enough
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for the respondent to have asked for further particulars had
he desired.

The record shows that the bill of particulars was ordered
filed, on motion by attorney for the respondent, and was
filed on or before February 5, 1949. A letter was also writ-
ten by the County Attorney to the respondent’s. attorney on
February 4, 1949 enclosing a copy of the bill of particulars,
and stating to the respondent’s attorney that if he required
any further particulars to make the request, and the County
Attorney further stated in his letter, “you have the burden
of letting me know what you want so I won’t have to guess.”
This letter of the County Attorney was not answered.

We see no merit in this exception. The accused, in a crim-
inal case at common law, is not entitled as a matter of right
to a bill of particulars. The reason is that in criminal cases
there is directness and particularity in the averments of the
indictment, and there is no need, generally, for a statement
of the matters to be given in evidence to be furnished to the
respondent. The court may, however, in its discretion re-
quire a bill of particulars to be filed. Commonwealth v.
Snelling, 15 Pick. (Mass.), 321; Commonwealth v. Wood,
4 Gray (Mass.), 11; Commonwealth v. Davis, 11 Pick.
(Mass.), 432, 27 Am. Jur. “Indictments,” 671, Sec. 111,
42 C.J. 8., 1098, Sec. 156 citing State v. Haapanen, 129 Me.

28. ‘

The ordering of a bill of particulars to be furnished in a
civil or a criminal matter rests within the sound discretion
of the court having regard to the nature and circumstances
of the case. See for civil cases, Rules of Court, 129 Me. 506,
507, and in criminal cases, Commonwealth v. Giles, 1 Gray
(Mass.), 466; Commonwealth v. Hayes, 811 Mass. 21.

The effect of a bill of particulars is to reasonably restrict
the proofs to matters set forth in it. The construction
placed on a bill of particulars, however, should not be “too
narrow.” It should be “fairly construed.” A bill of par-
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ticulars in a civil or criminal case may be amended by the
party filing the bill of particulars, within the discretion of
the court in the furtherance of justice. Commonwealth v.
Mannos, 311 Mass. 94; Commonwealth v. Hayes, 311 Mass.
21; Fox v. Conway Ins. Co., 53 Me. 107; Baxter v. Macgown,
132 Me. 83; Bean v. Fuel Co., 124 Me. 102. Any insufficient
bill of particulars may also be ordered amended or made
more precise and definite on motion. A statement of the ex-
cepted testimony to be introduced or names of witnesses,
need not be given therein. The bill of particulars is not a
set of interrogatories, nor is it employed to compel the state
to disclose all its material evidence for conviction. Common-
wealth v. Giacomazza, 311 Mass. 456, 42 C. J. S. “Indict-
ments,” 1092, Section 156, 27 Am. Jur. “Indictments,” 671,
Sections 111-114, 31 Corpus Juris “Indictments,” 750.

FIFTH EXCEPTION

This exception is to the admissibility of certain testimony
which the respondent claims tended to show that he was
guilty of an offense other than as alleged in the indictment.
The accomplice witness Thomas on redirect examination
was allowed to testify as follows:

Q. “Mr. Niehoff asked you whether or not at all
times Mr. Humes was with you? Is that so?”

A, “Yes.”
Q. “Did he go to the depot with you?”’
A, “Yes.”

Attorney Niehoff, for respondent, objected that this testi-
mony was not relevant to the Winthrop break and that the .,
respondent had been acquitted of the break at Belgrade.

We find no abuse of the discretionary power of the court.
It is well settled that on redirect examination a witness may
be interrogated to clarify or explain matters brought out on
cross examination by the opposite party, even though it
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may happen to bring out adverse information. William v.
Gilman, 71 Me. 21 ; Pelkey v. Hodgdon, 102 Me. 426 ; State v.
Sprague, 135 Me. 470. The determination of relevancy and
materiality rests largely in the discretion of the presiding
justice. McCully v. Bessey, 142 Me. 209, 49 Atl. (2nd) 230;
Torrey v. Congress Square, 145 Me. 234, 75 Atl. (2nd) 451.
Even a repetition is not exceptionable. Caven v. Granite
Company, 99 Me. 278. By leave of court and in it discre-
tion, cumulative evidence is also admissible in rebuttal.
Pillsbury v. Kesslen Shoe Co., 134 Me. 504. Relevant evi-
dence to support a charge may be received within the court’s
discretion although it may tend to show that the respondent
committed another offense not charged or “that the acts
charged are part of a common scheme.” 22 C.J.S., 1109,
Sec. 688 and cases cited; Commonwealth v. Corcoran, 252
Mass. 465, 478; State v. O’Toole, 118 Me. 314; State v.
Smith, 140 Me. 255.

All evidence from whatever source in a conspiracy charge
is admissible to prove concerted action and unlawful pur-
pose, “precisely the same as similar evidence would be ad-
missible to prove a combination or concerted action or un-
lawful purpose upon any other charge, either civil or crim-
inal.” State v. Trocchio, 121 Me. 368, 376.

The fact that the respondent had been found not guilty
of making a break at Belgrade does not necessarily make
testimony inadmissible, in another charge, that he was in
Belgrade at or about the time of the break in Belgrade.
The testimony introduced by the respondent himself, to
show an alibi, places him in a gravel pit in Belgrade in the
early morning. Thomas was admittedly the only guilty per-
son at Belgrade, and the evidence introduced in this case
does not tend to show guilt at Belgrade on the part of this
respondent. There is no conspiracy charged in the indict-
ment, but evidence may be admitted, in judicial discretion,
to show “a combination or concerted action or unlawful pur-
pose” in any other charge. State v. Trocchio, 121 Me. 368,
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376; See also State v. Smith, 140 Me. 255. The jury knew
that the respondent had been declared not guilty of a break
at Belgrade and knew that the evidence in the case at bar
was directed to the Winthrop break. “Evidence of col-
lateral facts may be received in civil and criminal cases for
the purpose of confirming witnesses.” State v. Witham, 72
Me. 531, 538. The legal rights of the respondent were fully
protected during the trial and also in a very clear and care-
ful charge to which no exceptions were taken.

SIXTH EXCEPTION

One Raymond Hall, who was on the fire patrol the night
of November 7, 1947 near Wiscasset, testified that he saw
a car parked at about 11 P. M. This testimony was intro-
duced for the purpose of confirming the testimony of the
accomplice who said that he and respondent were parked in
Wiscasset. There were in the car several occupants. Hall
ordered them to move on. This testimony was objected
to because the respondent was not identified as one of the
occupants of the car, and the car was not identified.

The admission of this testimony rested within the discre-
tion of the presiding justice and we see no abuse of discre-
tion. It was a matter for the jury’s consideration with re-
lation to other facts which may or may not have been
proved. McCully v. Bessey, 142 Me. 209, 49 Atl. (2nd) 230;
Torrey v. Congress Square, 145 Me. 234, 75 Atl. (2) 451;
State v. O’Toole, 118 Me. 314; State v. Smith, 140 Me. 255;
State v. Sprague, 135 Me. 470; State v. Merry, 136 Me. 243;
State v. T'rocchio, 121 Me. 368, 376.

SEVENTH EXCEPTION

Harry Pinkham, sheriff of Kennebec County, testified that
he received word from deputy sheriff Lawrence Minot of an
automobile, licensed as number 40-146, having been at the
gravel pit at the town of Belgrade in the early hours of No-
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vember 8, 1947. This car was registered in the name of
Florence Whittier of Augusta. The sheriff called on Flor-
ence Whittier and found the respondent Hume at her home
with her. In answer to questions by the sheriff, respondent
Hume stated to the sheriff that he had the car and ‘“‘the car
was with me all night at Togus Pond.” *“I have not been in
Belgrade for five years.” Later in the day, Hume told the
sheriff that “I lied to you this morning * * * I was down to
Newcastle. 1 had another fellow with me and two girls
* * * 3 fire warden came by who said you cannot park
here.” Sometime later the respondent told the sheriff: “If
the car was there I was there, but I was not there.” When
still later the respondent, confronted at the sheriff’s office
with two boys who had seen the car at the gravel pit in
Belgrade, the respondent was very angry, and said he was
being “persecuted.” The attorney for respondent asked to
have this testimony stricken from the record because it re-
ferred to Belgrade. The County Attorney stated it was
not for the purpose of showing anything in regard to the
break at Belgrade (as in fact it did not) but to show re-
spondent’s conflicting stories. Exceptions were taken to
the refusal to strike.

This evidence would appear to be relevant, or at least it
appeared so to the presiding justice, and we see no reason
to disagree with his decision. As in previous exceptions, it
related to matters within the court’s discretion and there
was no abuse.

EIGHTH EXCEPTION

Harry Pinkham, the sheriff, on redirect was asked this
question: Q. “You were asked where the word ‘Polack’
came from. Now tell the whole story.” The sheriff then
testified, subject to objection, that when he heard that Hend-
ley, “Monk” and “Polack” made the break at Winthrop he
(the sheriff) did not know who “Polack” was. He talked
with Hendley and showed him twelve photographs of indi-
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viduals who had been photographed in jail, and Hendley
picked out the photograph of the respondent.

This evidence related to the identification of a photograph
of the respondent which was in the sheriff’s possession.
We fail to see wherein the respondent was prejudiced or
aggrieved. Simoneau v. Livermore, 131 Me. 165.

APPEAL

A careful examination of each and all of the respondent’s
exceptions fails to disclose any exceptionable error, which
brings us to a consideration of his appeal from the denial by
the presiding justice of motion for a new trial. Revised
Statutes (1944), Chap. 135, See. 30.

The evidence produced by the state to prove the guilt of
the respondent for the Winthrop break came from Russell
Thomas who testified that the crime was committed by the
respondent, Joe Hendley, and himself. The state produced
facts and circumstances which tended to show that the story
of the accomplice Thomas was true. There were also
claimed admissions, by respondent, in statements and by
conduct. The respondent did not testify, but introduced the
testimony of several witnesses who testified that the re-
spondent on the night in question was first at an Augusta
restaurant in company with another man and two women;
that afterwards he was with Florence Whittier until about
midnight, and still later, and until two o’clock in the morn-
ing, he was drinking beer with Yvette Breton Derouche at
Augusta, and while parked with Yvette Derouche in a gravel
pit near Belgrade.

Except where the statutes or constitution provide other-
wise, the rule is that a conviction may be sustained in a
criminal case on the uncorroborated evidence of an accom-
plice, but such testimony is always received with caution.
The testimony of the witness is for the jury, and, if his
testimony convinces beyond a reasonable doubt, they are
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authorized to find guilt. State v. Morey, 126 Me. 323; Sin-
clair v. Jackson, 47 Me. 102.

In this case, “Monk” Thomas, by his own admissions, had
a long criminal record, and the principal question the jury
had to determine was whether Thomas was truthful in stat-
ing that the respondent was with him on the night of No-
vember 7 and 8, 1947, or whether the respondent was with
two girls and another man. The story told by Thomas, if
believed, would authorize the jury to find the respondent
guilty as charged, and guilty beyond all reasonable doubt.
The state did not rely wholly upon the testimony of Thomas,
the accomplice, but introduced other testimony to support
Thomas. If the supporting evidence is believed, inferences
can be drawn that corroborate Thomas in many particulars.
On the other hand, if the testimony produced by the re-
spondent can be taken as true, the respondent has a perfect
alibi.

The presiding justice in his charge gave full instructions
concerning the caution to be exercised in viewing the testi-
mony of an accomplice. The evidence presented jury ques-
tions and the jury was amply justified in the verdict.

We are compelled to say, as did Justice Pattangall in
State v. Morey, 126 Me. 323, 329, “that a study of the whole
case forces the conclusion that no innocent man was
wronged.” We can also say that the respondent had a fair
trial and we find no errors.

Exceptions overruled.
Appeal dismissed.
Judgment for the State.
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ELIZABETH M. RICHARDSON
vSs.
GEORGE DEWEY RICHARDSON

Lincoln. Opinion, February 6, 1951.
Exceptions. Boundaries. Highways.

Findings of fact by a justice sitting without a jury so long as they find
support in evidence are final.

When land conveyed is bounded on a highway, it extends to the center
of the highway; when it is bounded on a street or way existing only
by designation on a plan, or as marked upon the earth, it does not
extend to the center of such way.

ON EXCEPTIONS.

Writ of Entry heard by the court without a jury and
judgment for the plaintiff for a specific part of the premises,
although less than plaintiff demanded. R. S., 1944, Chap.
158, Sec. 10. Plaintiff excepted to the finding that his title
extended easterly to the westerly bound of a certain street.

Exceptions overruled. Case fully appears below.

Harvey R. Pease, for plaintift.

Alan L. Bird,
Samuel W. Collins, Jr., for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTY, WILLIAMSON, JJ.

NuLTY, J. Exceptions by the plaintiff from the Superior
Court of Lincoln County.

The cause of action was a writ of entry and by agreement
was heard by the court without a jury and judgment was
for the plaintiff for a specific part of the premises, although
less than the plaintiff demanded. See Sec. 10 of Chap. 158
of the R. S. (1944).
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Plaintiff demanded property in Westport, Maine, which
according to the deed to the plaintiff duly admitted in evi-
dence contained the following description:

“A certain piece or parcel of land, situated in
Westport, in the County of Lincoln ana State of
Maine, and being lot numbered thirty-eight (38)
on a plan of ‘Echo Home,” Westport, Maine, made
by S. C. Taft, C. E. dated May 23, A. D. 1890 and
recorded in said Lincoln County Registry of Deeds.
Said parcel of land is bounded and described as
follows: Easterly on Bay Street, as shown on said
Plan; Northerly on Lot #37, on said Plan; West-
erly on Lot #43 on said Plan; and Southerly on
Lot #39, on said Plan, containing 4950 Square feet
of land, more or less.”

Plaintiff also demanded in her declaration, in addition to
said Lot #38, the portion of Bay Street (a street laid out
on said plan) which adjoins said Lot #38 on the east, and
also such land as lies easterly of said street between said
street and low water mark of equal width with said Lot
#38. The sitting justice found that plaintiff had acquired
title to said Lot #38 in fee simple and that the description
of said Lot #38 was clear, plain and unambiguous and was
described by number referring to the recorded plan. He
also found that the bounds were clearly stated, including
the east bound thereof, and that the square footage was
stated and conformed exactly with the square footage shown
on the plan to be within the confines of said Lot #38. As
to the claim of said plaintiff to the fee in said street (Bay
Street) and to the land between said Bay Street and low
water mark based on the assumed legal presumption that
the original grantor by his deed of said Lot #38 intended
that all land between said Lot #38 and low water mark, in-
cluding said street, was included in the conveyance, the sit-
ting justice found that Bay Street was never laid out, built,
used or accepted. It existed only upon the plan and the sit-
ting justice found that except for the right of passage which
plaintiff had along Bay Street as delineated on the plan she
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took no fee to the land designated as Bay Street or to the
land along the shore between said Bay Street and low water
mark. Based on the foregoing facts the sitting justice gave
judgment for the plaintiff as to said Lot #38 and excluded
any portion of said Bay Street and the land easterly thereof
between Bay Street and low water mark.

It is almost unnecessary to again state the law with re-
spect to findings of fact by a justice sitting without a jury
because it has been definitely established as law in this State
that “findings of fact by a justice sitting without a jury so
long as they find support in evidence are final.” See Ayer v.
Railway Co., 131 Me. 381, 163 A. 270, 271; and cases there-
in cited. Also Graffam v. Casco Bank & Trust Co., 137 Me.
148, 151, 16 A. (2nd) 106; Picken v. George Dewey Rich-
ardson et al., 146 Me. 29, 77 A. (2nd) 191. There was
ample credible evidence to support the findings of fact by
the sitting justice and his decision so far as the facts are
concerned is conclusive unless the exception, seasonably
taken by the plaintiff, raises an error of law which has
prejudiced the plaintiff.

According to the bill of exceptions the plaintiff excepts
to the finding of the sitting justice that plaintiff’s title ex-
tended easterly only to the westerly bound of Bay Street.
This raises a question of law which, however, has been con-
sidered on more than one occasion by our court. Simply
stated, the question of law raised in this case is whether
or not land bounded on a proposed street or private way,
existing only by designation on a plan, carries to the grantee
by the conveyance the fee or any part of the fee in said
street or in other land not specifically included in the de-
scription. Our court in the early case of Bangor House
Proprietary v. Brown, 33 Me. 309 at 314 (1851) said:

“As the law has been established in this State,
when land conveyed is bounded on a highway, it
extends to the centre of the highway; where it is
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bounded on a street or way existing only by desig-
nation on a plan, or as marked upon the earth, it
does not extend to the centre of such way.

“The occasion of such difference in effect may be
ascertained. The owner of land, who has caused it
to be surveyed and designated as containing lots
and streets, may not be able to dispose of the lots
as he anticipated, and he may appropriate the land
to other uses; or he may change the arrangement
of his lots and streets to promote his own interest,
or the public convenience in case the streets should
become highways. He does not by the conveyance
of a lot bounded on such a way hold out any intima-
tion to the purchaser, that he is entitled to the use
of a highway to be kept in repair, not at his own,
but at the public expense, for the common use of
all. While he does by an implied covenant assure
to him the use of such designated way in the con-
dition in which it may be found, or made at his
own expense. By a repurchase of that title, the
former owner would be entitled to close up such
way, as he would also by obtaining a release of the
right of way.

“There is no indication in such cases of an inten-
tion on the part of the grantor to dispose of any
more of his estate than is included by the descrip-
tion, with a right of way for its convenient use.

“When a lot conveyed is bounded on a highway
expected to be permanent, the intention to have it
extend to the centre of it is inferred, (among other
reasons noticed by this Court in former cases,)
from the consideration that the vendor does not
convey or assure to the vendee a right of way, the
law affording him in common with others a more
permanent and safe public way, to be kept in repair
at the public expense. The vendor not being bur-
dened by an implied covenant, that the vendee shall
have a right of way, has no occasion to retain the
fee of the highway for that purpose. Hence arises
one motive inducing him to convey all the rights,
which he can convey to land covered by the high-
way.”

[146
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The rule announced above with respect to the title to the
fee in private ways or streets has remained unchanged in
this State to the present time and seems decisive of this
case. See Ames v. Hilton, 70 Me. 36 (1879); Winslow v.
Reed, 89 Me. 67, 35 A. 1017 (1896) ; Coleman v. Lord, 96
Me. 192, 194, 52 A. 645 (1902) and cases cited. See also
Young v. Braman, 105 Me. 494, 497, 75 A. 120 (1909).

In 1930 in Stuart et al. v. Fox et al., 129 Me. 407, 415,
152 A. 413, we considered the title to a lot of land arising
out of the abandonment of a railroad right of way, the plain-
tiffs’ claim being that the deed under which they claimed
title conveyed the fee to the center of the railroad property
and that on the abandonment of the railroad right of way
they became possessed of the abandoned land free from the
encumbrance of the railroad right of way on the theory that
a railroad right of way was a highway and the same rule
which applied in the case of land bounded on a highway
should apply to land adjoining a railroad right of way.
In the exhaustive opinion the authorities were extensively
reviewed, not only those relating to railroad rights of way
but of those relating to land bounded on highways and on
private ways and non-navigable water ways and also lands
on tidewater to the extent necessary to determine the rea-
son and meaning of the presumption that the title extends
to the center of the way in the case of highways and to the
thread of the stream in the case of non-navigable streams
and to flats between high and low water mark under the
Colonial Ordinance of Massachusetts 1641-47 and we
reached the conclusion that there was reason for extending
the presumption to highways, non-navigable water ways
and tidewater flats but that to extend it to private ways
would result in an arbitrary rule of construction not based
on a real intent and one that does not follow the ordinary
rules of construction.

Applying the rules of law set forth above to the instant
case causes us to conclude that the presumption herein re-
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ferred to should not be extended to private ways or streets.
It, therefore, follows that the ruling of the sitting justice
with respect to the extent of plaintiff’s title was correct and
the plaintiff’s exceptions are of no avail.

Ezxceptions overruled.
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RITA NADEAU BERTICELLI, ADMRX.
vSs.

ARMAND HUARD, LAUREAT HUARD, THERESA GAGNON
AND FERDINAND PATENAUDE

Androscoggin. Opinion, February 8, 1951.
Poor Debtors. Bonds. Surrender.

It has been the practice for the debtor to deliver to the jailer, when
he surrenders himself into custody, either an attested copy of the
execution and return thereon, or of the bond, and he would not be
obliged to receive him without one or the other, but there is no stat-
ute requiring these prerequisites. (See R. S., 1944, Chap. 113, sec.
25).

The condition of a bond that the respondent within six months deliver
himself into the custody of the keeper of the jail to which he is liable
to be committed under an execution is not complied with where the
respondent within the six month period appeared at the sheriff’s
office for the purpose of surrender but was refused by the sheriff
because neither the principal nor sureties had with them a copy of
the bond or execution upon which it is based.

ON EXCEPTIONS.

Action of debt for the balance claimed to be due on a poor
debtor’s bond. It was heard by the court with right to ex-
cept on questions of law reserved. The sole question is
whether the condition of the bond had been complied with.
The judge found for the plaintiff. Exceptions overruled.
Case fully appears below.

Clifford and Clifford,
William H. Clifford, for plaintiff.

Adam B. Sichol,
Isaacson & Isaacson,
Philip M. Isaacson, for defendant.

Armand Huard, pro se.
Laureat Huard, pro se.
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SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
Nuvry, WILLIAMSON, JJ.

THAXTER, J. This is an action of debt for the balance
claimed to be due on a poor debtor’s bond. It was heard by
the court with right to except on questions of law reserved.
The facts are not in dispute. The judge found for the plain-
tiff.

The sole question at issue as raised by the exceptions is
whether the principal on the bond, Armand Huard, did com-
ply with that condition of the bond which provided that the
bond should become void if the respondent did within six
months from the time of executing the bond deliver himself
into the custody of the keeper of the jail to which he is liable
to be committed under said execution held against him.

The principal and sureties on the bond claimed that his
acts constituted such a surrender as was a compliance with
this condition of the bond ; the plaintiff claims that this con-
dition of the bond had not been complied with.

It is admitted that on the evening of March 31, 1950,
while the bond had thirty days still to run, the defendant,
Armand Huard, together with his bondsmen, appeared at
the sheriff’s office in Auburn for the purpose of surrender-
ing himself under the provisions of the bond. Neither the
principal on the bond nor any of the sureties had with them
either a copy of the bond or of the execution on which the
bond was based; and for this reason the deputy sheriff,
Henry Michaud, who was in charge of the office of the sher-
iff, refused to accept the proffered surrender of Armand
Huard, the principal. In so doing, the sitting justice found
that the deputy was entirely within his rights.

In Jones v. Emerson, 71 Me. 405, it was argued that in
spite of the fact that the statute does not require any precept
or copy of the reason for the commitment to be filed with the
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jailer, yet “it is the universal practice, otherwise what
justification would the jailer have on habeas corpus? How
could he escape the penalty imposed in R. S., 1871, c. 99,
sec. 25, or prevent his prisoner being discharged on that
writ? The habeas corpus statute seems to take it for
granted that the jailer or other officer shall be able to fur-
nish the written evidence of his authority for depriving a
citizen of his liberty. Com. v. Waite, 2 Pick. 445.” The pen-
alty referred to in the statute reads as follows, R. S., 1871,
Chap. 99, Sec. 25:

“If any officer refuses or neglects, for four
hours, to deliver a true and attested copy of the
warrant or process, by which he detains any
prisoner, to any person who demands it and ten-
ders the fees therefor, he shall forfeit to such
prisoner two hundred dollars.”

And the penalty is just the same today, R. S., 1944, Chap.
113, Sec. 25.

In Hussey v. Danforth, 77 Me. 17, the rule is laid down in
the following language:

“It has been the practice for the debtor to de-
liver to the jailer, when he surrenders himself into
custody, either an attested copy of the execution
and return thereon, or of the bond, and he would
not be obliged to receive him without one or the
other, but there is no statute requiring these as
prerequisites, . . . .”

Putnam v. Fulton, 181 Me. 232, clearly points out that in
order to comply with the third condition of the bond the
debtor must surrender himself or be surrendered “in such
manner and under such circumstances as compelled accept-
ance....” And further in summing up the cases the court
says:

“From these cases it appears that a jailer may
receive one who offers to place himself in custody
without being presented with an attested copy of

the execution and return thereon or of the bond,
but that he is not obliged to do so.”
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The defendant relies on the case of Noyes v. Perkins, 129
Me. 3885. The language used in that case must be read in
the light of the facts found by the court. In the case at bar
the jailer definitely refused to accept the surrender of the
debtor. In the Noyes case there is no such definite refusal
to accept his surrender, and from that fact the court found
that there was an implied acceptance of custody.

There is a clear distinction between the two cases and, if
we would not overrule the cases which have already estab-
lished the policy fixed in this jurisdiction, the exceptions
must be overruled.

Exceptions overruled.
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MiLTON S. BUBAR
V8.
HowARD F. SINCLAIR

Somerset. Opinion, February 12, 1951.

Record. Error. Courts.

Every court of record has an inherent power, as well as a duty to
strike off entries (or to amend entries) made through error or
mistake, even if at some previous term, so long as the record of the
case remains incomplete.

The power of the court ceases and the parties are out of court when
a valid and final judgment disposing of the pending action has been
entered on the record.

ON EXCEPTIONS.

Petitioner on a motion to correct an alleged error in the
record alleges (the allegation being accepted as true) that a
motion for a new trial directed to the Law Court was pre-
sented to the presiding justice for the sole purpose of hav-
ing the justice endorse thereon an extension of time for fil-
ing the transcript of evidence; that the extension was ver-
bally granted but the presiding justice made an erroneous
notation denying the motion for a new trial.

At the hearing on the motion to correct, petitioner ex-
cepted to the rulings that the Superior Court has no in-
herent authority to correct its own errors and that the pre-
siding justice at the next term after the alleged error was
made cannot order a change or correction, even if the evi-
dence proves an error to have been made. Exceptions sus-
tained. Case fully appears below.

George M. Davis, for plaintiff.
William F. Jude, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTy, WILLIAMSON, JJ.
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FELLOWS, J. This is a petition, or motion, to correct an
alleged error in a Superior Court record. The petition was
denied, and exceptions taken to certain rulings. The ex-
ceptions are sustained.

The original action of trover for alleged conversion of
pulpwood was tried in the Superior Court for Somerset
County at the January term, 1950. A verdict was rendered
by the jury in favor of the plaintiff. The defendant then
filed a general motion for new trial intended for the Law
Court, as he claims, and as the bill of exceptions states.
The motion was handed to the presiding justice for the pur-
pose of obtaining an extension of time for filing the tran-
sceript of evidence, as provided by Rule of Court. Rule 17,
129 Me. 509. The justice verbally granted an extension
until the first of March, and then erroneously made, as the
defendant claims, on the motion for new trial, the memo-
randum “Jan t 50, Motion Denied. Time for filing bill of
exceptions extended to March 1st, 1950.” This notation
was signed by the justice presiding. The transcript of evi-
dence was filed February 19, 1950. After filing the evidence
and after learning of the docket entry, which was made by
the Clerk of Courts from the notation, the defendant at the
following term, in May 1950, filed this petition with the jus-
tice, who was then presiding, asking for a correction of the
error made at the preceding January term. This pending
petition (or motion) asks that a new and corrected entry
be made as follows: “Motion for new trial filed. Time for
filing transcript extended to March 1, 1950.” This petition
was denied and these pending exceptions taken. There was
evidently no extended hearing on this petition for a correc-
tion, because the only evidence in the record is the petition
itself, with an affidavit of the defendant’s attorney certify-
ing to the truth of the facts.

The bill of exceptions, now under consideration and al-
lowed by the presiding justice as true, states that the de-
fendant made a motion for new trial which was intended



Me.] BUBAR vS8. SINCLAIR 157

for the Supreme Judicial Court sitting as a Law Court; that
the motion for new trial was presented to the presiding
justice “for the sole purpose of having the justice endorse
thereon an extension of time for filing the transcript of
evidence as provided by rules of court.” ... “Whereupon,
the justice verbally granted an extension of time until the
first day of March A. D. 1950” and then erroneously made
the notation “Jan t 50, Motion Denied. Time for filing bill
of exceptions extended to March 1st, 1950.”

The justice presiding at the May term certifies to the
truth of the statements and contentions in the pending bill
of exceptions, R. S., (1944), Chap. 94, Sec. 14; Bradford v.
Davis, 143 Me. 124, 56 Atl. (2nd) 68; Field v. Gellerson, 80
Me. 270, and for the purposes of this decision the Law Court
is bound by the facts as so certified.

The motion for new trial filed at the January term was
intended as a motion to the Law Court. It was presented
to the presiding justice for one purpose only, viz.: to extend
and fix the time for filing the evidence under the rule. He
orally extended the time for filing the evidence to March
first. It was not intended that the presiding justice should
act upon the motion for new trial. The presiding justice
erroneously acted on the motion for new trial, and wrote on
the motion itself that it was denied and that exceptions were
to be filed by March first.

The denial of motion for new trial by the presiding jus-
tice (when the motion is intended for him) is not exception-
able. See opinion in Carroll v. Carroll, 144 Me. 171, 66 Atl
(2nd) 809, in reference to the practice and to the form of
motion for new trial, and the case of Bodwell-Leighton Co.
v. Coffin & Wimple, 144 Me. 367, 69 Atl. (2nd) 567, holding
that exceptions do not lie to denial of motion for new trial
by presiding justice. See also R. S., (1944), Chap. 100, Sec.
60.

Five exceptions were taken at the hearing on this motion
(or Petition) to correct the alleged error, but only the first



158 BUBAR vs. SINCLAIR [146

two exceptions need to be considered. The first ruling to
which exception was taken was to the effect that the Su-
perior Court has no inherent authority to correct its own
errors, and the second, that the presiding justice at the next
term after the alleged error was made cannot order a
change or correction, even if the evidence proves an error
to have been made.

Whether an erroneous record was actually made is of
course a question of fact and this fact was apparently not
determined in this case. The ruling was that the court had
no authority to correct its own errors, or to correct its
errors at a succeeding term, even if an error had been in
fact made.

Judicial records that reflect the actions of a court must
show what actually and truly occurred in that court. In
the words of Lord Coke “records are memorials or remem-
brances, in rolls of parchment, of the proceedings and acts
of a court of justice.” The judgments of the court can
only be evidenced by its records. The record as finally made
should be correct. Judges and clerks, being human, neces-
sarily make an occasional error through a mistake or a mis-
understanding. Every court of record, therefore, has an in-
herent power, as well as a duty, to strike off entries (or to
amend entries) made through error or mistake, even if
made at some previous term, so long as the record of the
case remains incomplete. When a valid and final judgment
disposing of the pending action has been entered on the
record, however, and the parties are out of court, the power
of the court ceases. Dawis v. Cass, 127 Me. 167, 142 A. 477;
Myers v. Levenseller, 117 Me. 80, 102 A. 776; Sawyer v.
Bank, 126 Me. 314, 138 A. 470. “It was certainly within
the power of the court to vacate the judgment if satisfied
that it had been entered erroneously,” when no service and
no appearance. Hersey v. Weeman, 120 Me. 256, 262; or
improper judgment entered after the death of a party, West
v. Jordan, 62 Me. 484. See also Woodcock v. Parker, 35 Me.
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138; Lothrop v. Page, 26 Me. 119; Lewis v. Ross, 37 Me.
230; Priest v. Axon, 93 Me. 34.

After notice to the parties and hearing thereon, the Su-
perior Court must determine the fact of whether or not the
record when made was erroneous. If an error was in fact
made, so that the record does not reflect the truth, the rec-
ord should be amended accordingly. Westbrook Trust Co.
v. Swett, 138 Me. 36; Sawyer v. Bank, 126 Me. 314.

Exceptions sustained.
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THERESA CANTILLON
vs.

THOMAS B. WALKER, ET AL.
EXECUTORS OF ESTATE OF JANE E. OWEN

York. Opinion, February 19, 1951.

Directed Verdict. Wills.

A verdict is properly directed when a contrary verdict could not be
sustained and in testing its validity the evidence and inferences
therefrom are to be taken in the light most favorable to the except-

ing party.

The cardinal rule for the interpretation of wills is that they shall be
construed so as to give effect to the intention of the testator.

In the instant case, the intention of the testatrix that the plaintiff, a
personal maid, receive a bequest unless she left the position she
then occupied through fault on her part does not require that plain-
tiff continue in service as a domestic servant where position of
personal maid ceased to exist.

ON EXCEPTIONS.

Action of debt to recover a pecuniary legacy from the
executors of the will of Jane E. Owen. To the direction of a
verdict for the plaintiff the defendants excepted. Excep-
tions overruled.

William P. Donahue, for plaintiff.

Waterhouse, Spencer and Carroll,
Edwin G. Walker, for defendants.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
Nuvty, WILLIAMSON, JJ.

WILLIAMSON, J. This is an action of debt by the plain-
tiff to recover a pecuniary legacy from the executors of the
will of Jane E. Owen. The case is before us on exceptions
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to the direction of a verdict for the plaintiff. The issue is
whether the plaintiff left the employ of the testatrix through
no fault of her own within the meaning of the will.

In testing the propriety of directing the verdict, we will
apply the familiar rules that a verdict is properly directed
when a contrary verdict could not be sustained and that the
evidence and inferences therefrom are to be taken in the
light most favorable to the excepting party. Hultzen v.
Witham, 146 Me. 118, 78 A. (2nd) 342; Woodstock v. Can-
ton, 91 Me. 62, 39 A. 281; Heath v. Jaquith, 68 Me. 433;
Lewiston Trust Co. v. Deveno, 145 Me. 224, 74 A. (2nd)
457 ; Wellington v. Corinna, 104 Me. 252, 71 A. 889,

The bequest to the plaintiff reads as follows:

“THIRD: I give and bequeath . . . to Kate Can-
tillon and Annie Goodwin, each the sum of One
Thousand Dollars, if they are in my employ at the
time of my decease; to Theresa Cantillon the sum
of Five Thousand Dollars if she is in my employ
at the time of my decease and also in the event
that she shall have left my employ through no fault
of her own.”

What did the testatrix mean and intend by the phrase
“also in the event that she shall have left my employ through
no fault of her own”? We will apply the rule set forth in
Palmer v. Estate of Palmer, 106 Me. 25 at 28, 75 A. 130
at 131, as follows:

“The cardinal rule for the interpretation of wills
is that they shall be construed so as to give effect to
the intention of the testator. The intention, how-
ever, must be gathered from the language which
the testator used. It may be sought, as the saying
is, within the four corners of the will. If the
language of the will is of doubtful meaning, it may
be interpreted in the light of conditions existing
at the time the will was made, and which may be
supposed to have been in the mind of the testator.
But the language used must be interpreted in ac-
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cordance with the settled canons of interpretation,
even if it may result in a seeming otherthrow of
the testator’s intent. These rules are so well set-
tled that the citation of authorities in support of
them is unnecessary.”

See also Dow v. Buailey, 146 Me. 45, 77 A. (2nd) 567, and
cases cited; Bragdon v. Smith, Ex’r., 186 Me, 474, 477, 12
A. (2nd) 665.

Admittedly the plaintiff was not in the employ of the
testatrix at her decease. Whether we say that she left the
employment or service of the testatrix is not of importance.
Plaintiff claims and takes nothing under the provision “if
she is in my employ at the time of my decease.” Our con-
cern is only with the provision applicable if plaintiff has
“left my employ through no fault of her own.”

In searching for the intent of the testatrix, we will take
the factual situation existing at the time the will was ex-
ecuted. We accept as facts throughout this opinion only
facts which a jury would necessarily have found from the
evidence in the record.

Plaintiff and her two sisters entered the employ of the
testatrix in 1930, receiving weekly wages. The sisters per-
formed the usual duties of cook and housemaid. The plain-
tiff, however, was Mrs. Owen’s personal maid, and to use
the words of Mrs. Mowry, whom we later mention, “was
sort of a companion to Mrs. Owen,” for a number of years
at least prior to November 1944.

In November 1944 the testatrix made and executed her
last will and testament disposing of a large estate. Apart
from a bequest of “my jewelry, clothing, wearing apparel
and articles of personal effects” to the plaintiff and of “my
books” to a library association, there were legacies of
$23,000 to educational institutions, a hospital association,
and a religious society, of $7,000 to named individuals, and
the legacies set forth above to the plaintiff and her sisters.
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The balance of the estate, including lapsed legacies, was
given to trustees, who were also the named executors, for
the maintenance of a free public library in Biddeford.

The bequest of jewelry and other personal effects has been

received by the plaintiff at a value of $4,826.50. From the
executors’ account it appears the balance of the estate,
apart from plaintiff’s claim here in suit, had a value of
$387,280.14.

Mrs. Owen was taken sick with her last illness in Decem-
ber 1944, was placed under guardianship March 30, 1945,
and died March 16, 1948, without at any time recovering her
ability to manage her own affairs. From December 1944
until his appointment as guardian the defendant, Thomas B.
Walker, managed the affairs of Mrs. Owen under a power
of attorney. '

Mrs. Owen remained in her home until her death. Mr.
Walker took charge of the household, including control of
the servants, obtained doctors and nurses to give the con-
stant care required, and paid the bills from the estate of
his ward.

Shortly after the start of her final illness, Mrs. Owen’s
condition became and remained such that the plaintiff could
no longer perform the duties of a personal maid or com-
panion, nor could Mrs. Owen give the personal directions
required for such service. The care of Mrs. Owen was in
fact wholly in the hands of the doctors and nurses.

Plaintiff did not leave her position as personal maid
through fault on her part. The position simply ceased to
exist. Mrs. Owen’s illness in this respect completely ended
the relationship of personal maid or “sort of a companion”
as would have death had it then occurred.

With the change brought about by Mrs. Owen’s illness,
plaintiff continued to work in the household, assisting her
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sisters in duties unconnected with the services of a personal
maid.

Difficulties developed between the plaintiff and her sis-
ters on the one hand, and the doctors and nurses on the
other in which the guardian became involved. To relieve the
situation the guardian installed the wife of a nephew of the
testatrix as a part-time resident housekeeper. At length on
August 7, 1947 the plaintiff was informed by the guardian,
that ‘“she must take her orders from Mrs. Mowry (the
housekeeper) or quit.”” On the following day the plaintiff
and her sisters left the household without notice to anyone.

The defendants argue that, in leaving the household with-
out notice, the plaintiff left the employ or service of the
testatrix through her own fault, and thus did not satisfy the
condition attached to the legacy. More accurately the argu-
ment is that a jury would be warranted in so finding and
accordingly the verdict should not have been directed.

The construction we place upon the will leads to a dif-
ferent conclusion. What did the testatrix mean by the
word “employ”? To what employment was the forfeiture
condition attached? In our view it was the employment of
the plaintiff as a personal maid or “sort of a companion” to
use the descriptive phrase of Mrs. Mowry.

No question arises about the validity of the condition at-
tached to the bequest. It differs in terms but not in nature
from the often found provision that the beneficiary shall
be in the employ of the testator at his decease. 3 Page, Law
of Wills, 8rd Edition, Sec. 1035, 57 Am. Jur. 929-930; White
v. Mass. Institute of Technology, 171 Mass. 84, 50 N. E. 512;
Anderson v. Stone, 281 Mass. 458, 183 N. E. 841, 69 C. J.
671.

The difficulty lies in the construction to be placed upon
the particular language used by the testatrix. The rule has
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been well stated in La Rocque v. Martin, 344 1. 522, 176
N. E. 734 at 735, cited in Page, supra, Sec. 1299, as follows:

“Whether there has been a performance or
breach of a condition precedent or a condition
subsequent depends upon a construction of the con-
dition, and a reasonable construction is to be given
to such condition in favor of the beneficiary and
against a forfeiture, and such construction is de-
pendent upon the circumstances of each particular
case.”

The plaintiff fulfilled the duties of a personal maid faith-
fully and loyally so far as appears from the record until by
reason of Mrs. Owen’s illness the duties could no longer be
performed. The position of personal maid ceased to exist,
as we have seen, obviously through no fault of the plaintiff.

Thereafter the plaintiff was employed by the guardian in
a different capacity; namely, that of a domestic servant as
were the sisters. Mrs. Owen, under guardianship, could
make no contract of employment with the plaintiff. R. S.,
Chap. 145, Sec. 29. Mrs. Owen, in fact, could exercise
no control over the plaintiff. The guardian assumed the
relation of master with respect to the plaintiff.

Mrs. Owen made the bequests to her personal maid, not
to a domestic servant. It was service as personal maid, not
as domestic servant, which Mrs. Owen contemplated in the
forfeiture clause. The intention of the testatrix was that,
unless the plaintiff left the position she then occupied; i. e.,
personal maid, through fault on her part, the plaintiff would
receive the bequest. It was not the intention of the testatrix
that, in case the position of personal maid should cease to
exist, the plaintiff must continue in service as a domestic
servant with duties less important and substantially dif-
ferent in character.

In reaching this conclusion, we place no narrow meaning
upon the word “employ”. The word as used by the testatrix
fairly meant “service”. Had the plaintiff and her sisters
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remained at work in the household until Mrs. Owen’s death,
clearly they would have been in Mrs. Owen’s service, and
hence in her “employ” under the will. It would be a harsh
rule, indeed, which would deprive a servant of a bequest
upon the ground that appointment of a guardian ended em-
ployment although the service to the testator continued to
his death.

We must construe, however, the second and only operative
condition of the bequest. Plaintiff recovers in the event
“she shall have left my employ (meaning ‘service’) through
no fault of her own.”

When the will was executed, the testatrix had in mind
that in the ordinary course the plaintiff would continue in
her service. Mrs. Owen was a widow without children.
For years the plaintiff had enjoyed the intimate and per-
sonal relationship of a personal maid and ‘“sort of a com-
panion” with the testatrix. The gift in the will of jewelry
and other personal effects—the only gift of this nature—
indicates the high regard in which the testatrix held the
plaintiff. There are significant differences both in amount
and conditions between the bequests to the sisters and the
bequests to the plaintiff.

If the guardian had removed his ward to a nursing home,
as he considered doing at one time, surely the plaintiff could
then have left the employ or service, whether we say of the
ward or guardian, without forfeiture of the legacy. Or let
us suppose the guardian had discharged the plaintiff when
it became apparent that the services of a personal maid
could no longer be performed. Here again the plaintiff
would be entitled to her legacy. If we add to the last supposi-
tion that the guardian thereafter employed the plaintiff as
a domestic servant in the household maintained by him for
his ward, no one would say that the forfeiture prov131on
attached to the new employment.
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The facts in the instant case present substantially the
situation last described. It was a fact, readily understood
and acted upon by both the plaintiff and the guardian, that
her duties as personal maid were at an end. Plaintiff did
not voluntarily leave the position, nor did the guardian in
terms discharge her. Nevertheless from the time her duties
as personal maid ended, she became with the agreement, not
of Mrs. Owen, but of the guardian, a domestic servant with
duties far different, as we have seen, from the duties in
which she was engaged under the direction of Mrs. Owen.

The executors in defending the claim have failed to note
that the forfeiture for fault was directed to the plaintiff’s
service as a personal maid. Whether the plaintiff was at
fault in the manner in which she left the employ of the
guardian in August 1947 is not the issue in the case.

Plaintiff did not forfeit her legacy. The verdict was
properly directed for the plaintiff.

Exceptions overruled.
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THERESA CANTILLON, ALIAS, APPELLANT
IN ESTATE OF JANE E. OWEN

vs.

THoOMAS B. WALKER ET AL., EXECUTORS UNDER WILL OF
JANE E. OWEN.

York. Opinion, February 19, 1951.

Probate Court. Appeal. Executors Account. Disputed Legacy.

The legatee of a specific or general legacy has a claim against the
estate in preference to those entitled to the residue and, where the
claim is disputed, an interest in preventing the distribution of the
entire balance of the estate from which his claim, if valid, should
be paid.

‘Where a decree of the Probate Court allowing an account of the
executors with the estate deprives a legatee of the protection to
which she is entitled, such legatee is “aggrieved” within the mean-
ing of R. S., 1944, Chap. 140, Sec. 32, even though the allowance of
the account is unauthorized and ineffective.

A legatee is entitled to be protected by the requirement that the ex-
ecutors retain in the estate assets sufficient to meet her claim.

The allowance of an account neither deprives a legatee of rights
against nor protects the executors or the surety on the bond with
respect to the claimed legacy.

The distribution of the balance of the estate was not before the Pro-
bate Court in considering the first and final account and the execu-
tors were not entitled to a credit for the transfer of the balance of
the estate.

ON EXCEPTIONS.

The appellant is a claimant of a disputed legacy. The case
arises on exceptions to the dismissal in the Supreme Court
of Probate of an appeal from a decree of the Probate Court
allowing the first and final account of the executors. The
account showed (1) the payment of expenses, debts, and
legacies (but not the legacy of the appellant), and (2) the
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transfer of all remaining assets of the estate to the executors
in their capacities as trustees of the residue, with no balance
remaining in the hands of the executors. The issue is
whether appellant is a “person aggrieved” under R. S.,
1944, Chap 140, Sec. 32. Exceptions sustained. Case fully
appears below. ‘

William P. Donahue, for appellant.

Waterhouse, Spencer and Carroll, for appellee.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTYy, WILLIAMSON, JJ.

WILLIAMSON, J. TUnder the will of Jane E. Owen, the
appellant, Theresa Cantillon, was bequeathed the sum of
$5,000 “if she is in my employ at the time of my decease and
also in the event that she shall have left my employ through
no fault of her own.” From the allowance by the Probate
Court of the first and final account of the executors in May
1949, the appellant appealed and here presents exceptions
to the dismissal of the appeal in the Supreme Court of Pro-
bate upon the granting of a motion to dismiss made by the
executors.

The issue is whether the appellant is a “person aggrieved”
by the decree of the Probate Court, and hence entitled to ap-
peal under R. S., Chap. 140, Sec. 32. The necessity that
the appellant establish her right to appeal and the meaning
of “aggrieved” in the statute are set forth in Lucy M.
French, Appellant, 134 Me. 140, 183 A. 130, and cases cited.

The final account shows: (1) the payment of expenses,
debts, and legacies (but not the legacy of the appellant) ;
(2) the transfer of all remaining assets of the estate valued
at $387,280.14 to the executors in their capacities as trus-
tees of the residue of the estate; and (3) no balance remain-
ing in the hands of the executors. The objection of the
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appellant relates to the transfer of the balance of the estate
to the trustees.

The appellant left the employ of the testatrix before her
decease. Did she leave “my employ through no fault of her
own”? Here lies the real dispute between the appellant and
the executors. In not paying the legacy, and in seeking and
obtaining the allowance of the account, the executors have
shown that in their opinion the appellant did not meet the
condition stated in the will. From the appeal it is equally
clear that the appellant is of the view that she is entitled to
payment. This question, however, is not the issue in the
present appeal.

The executors correctly urge that by the decree of the
Probate Court the appellant in no way has been deprived of
action against them or the surety on their bond for the pur-
pose of establishing her claim and securing its payment.
The fact remains, however, that the Probate Court has
stamped with its approval the transfer of the residue of the
estate, leaving no assets whatsoever in the hands of the
executors. The estate, if the allowance of the account is
given effect, is insolvent against the claim of the appellant
if valid.

The item of transfer of assets in the value of $387,280.14
was improperly included in the account. The Probate Court
was not settling an account between the executors and the
residuary legatees, but an account of the executors with the
estate. The distribution of the balance of the estate was not
before the court. The executors were not entitled to a credit
for payment of the balance of the estate. In an analogous
situation our court has said: “The conclusion is inevitable,
that the decree appealed from, assumed to adjudicate and
determine matters clearly outside the jurisdiction of the
Probate Court, and hence must be annulled.” Hanscom v.
Marston, 82 Me. 288 at 297, 19 A. 460 at 461.
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In the Hanscom case Justice, later Chief Justice, Emery
discussed at length the nature of an executor’s account.
Changes in the jurisdiction of the Probate Court subsequent
to the decision do not affect the force of the statement
quoted. See Stilphen, Appellant, 100 Me. 146, 60 A. 888.

If the complaint here was that by allowance of expenses
of administration or of debts, the estate thereby was or be-
came insolvent, the appellant would have the right to ap-
peal. See Swan et als., Appellants, 115 Me. 501, 99 A. 449,
and Lucy M. French, Appellant, supra, involving creditors.

The legatee of a specific or general legacy has a claim
against the estate in preference to those entitled to the resi-
due. Holt v. Libby, 80 Me. 329, 14 A. 201; Hanscom v.
Marston, supra. Surely the legatee whose claim is disputed
by the executors has an interest in preventing the distribu-
tion of the entire balance of the estate from which his claim,
if valid, should be paid.

That the allowance of the account neither deprives the
appellant of rights against, nor protects, the executors and
the surety on the bond does not answer the problem raised.
The right to appeal does not depend upon the financial re-
sponsibility of the executors and the surety on their bond to
meet the claim of appellant. In this instance the respon-
sibility is unquestioned. Executors are, however, often ap-
pointed without bond, and executors and bondsmen do not
always meet their obligations.

The appellant will best be protected by requiring that the
executors retain in the estate assets sufficient to cover her
claim. Appellant is “aggrieved” within the meaning of the
statute by a decree of the Probate Court allowing an account
which, although it is unauthorized and ineffective, neverthe-
less in terms deprives the appellant of the protection to
which she is entitled.
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The case is not before us on its merits but upon a motion
to dismiss. With the sustaining of the exceptions the case
will come forward for hearing of the appeal in the Supreme
Court of Probate.

If no facts beyond the present record appear, the error
complained of may be corrected by striking from the ac-
count the credit of $387,280.14 arising from the transfer of
assets to the trustees, with a corresponding change in the
balance remaining in the hands of the executors.

With these changes, the account allowed by the Probate
Court will disclose sufficient assets in the possession of the
executors with which to meet the claim of the appellant if
and when found to be valid.

Ezxceptions sustained.
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STATE OF MAINE
8.
WALTER R. NEwWcCOMB

Androscoggin. Opinion, February 20, 1951.

Criminal Law. Indecent Liberties. Ewidence. Charge.
New Trial.

A motion for a new trial is sustainable when a jury has not been in-
structed on a point essential for its consideration, or has been
instructed erroneously on such a point, notwithstanding the failure
to challenge the same by exceptions.

The failure of a witness to state particular facts in identical words
on every reference thereto creates no inconsistency in the testimony
of such witness.

The testimony of a single witness may be adequate to prove the guilt
of a respondent beyond a reasonable doubt.

A jury may be instructed on corroboration, or the lack of it, when
that issue has been argued by counsel, the groundwork therefor
appearing in evidence, although neither the particular word nor
any form of it was used in the testimony.

ON APPEAL AND EXCEPTIONS.

On indictment for indecent liberties under R. S., 1944,
Chap. 121, Sec. 6, respondent was convicted on the uncor-
roborated testimony of an eleven year old child. Respond-
ent seeks to set aside the conviction by appeal from the
denial of his motion for a new tral, and by exceptions to
three portions of the charge to the jury. Exceptions over-
ruled. Appeal dismissed. Judgment for the State.

Edward J. Beauchamp,
Irving Isaacson, for State of Maine.

Berman & Berman,
Harold L. Redding, for respondent.
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SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
Nuvty, WILLIAMSON, JJ.

MURCHIE, C. J. This case presents an appeal by a re-
spondent, convicted of taking ‘“‘indecent liberties” with a
female child eleven years of age (see R. S., 1944, Chap. 121,
Sec. 6), from the denial of his motion for a new trial, and
his exceptions to three portions of the charge to the jury
that found him guilty of the offense charged.

THE APPEAL

Counsel for the respondent argues that the appeal should
be sustained on the ground that the charge as a whole, and
not merely the particular portions thereof challenged by the
exceptions, was prejudicial to the rights of his client. Au-
thority for sustaining an appeal for an error in a charge to
which no exception was taken, or for lack of instruction on
a question essential for the consideration of a jury, despite
the lack of a request for an instruction to supply the omis-
sion, is found in State v. Wright, 128 Me. 404, 148 A. 141,
and State v. Peterson, 145 Me. 279, 75 A. (2nd) 3868, both of
which are cited. The present case is not comparable to
either. It is not contended in this case that the charge did
not cover every essential question. The excerpts of the
charge, as quoted in the Bill of Exceptions, comprise an ap-
proximate half of the whole, and include every word there-
in which ‘might even be claimed to offer any semblance of
foundation for the assertion of prejudice.

Counsel relies, in this connection, as in his argument on
the Second Exception, infra, on the language used by this
court in State v. Brown, 142 Me. 16, 45 A. (2nd) 442, de-
claring that in the class of cases in which the present one
falls:

“a heavy responsibility rests upon a judge to see
to it that the members of a jury are in a temperate
frame of mind and that they consider the evidence*
impartially and without bias toward a respondent.”
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A careful reading of the charge discloses that this respon-
sibility was met fully. Between those portions challenged
by the Second and Third Exceptions, quoted infra, the jury
was instructed that the case then being placed in its hands
was :

“important to the State and it is important to this
respondent. If this man has not committed this
crime, he should be acquitted. If you believe from
the evidence, you as reasonable men and women,
that the crime was committed, then it is your duty
under your oath to bring in a verdict of guilty.
It is essentially a question of fact. You should not
allow any sentiment, feeling or sympathy to at all
affect you, and I mean sentiment, feeling or sym-
pathy for this little girl or for this respondent, to
affect your finding in this or any other case.” -

This is adequate to satisfy that responsibility and the ne-
cessity for caution which Sir Matthew Hale had in mind in
his declaration that some accusations are:

“easily to be made and hard to be proved, and
harder to be defended by the party accused, though
never so innocent.”

See 1 Hale’s Pleas of the Crown, 635, as quoted in 52 C. J.
1087, Par. 118. Footnotes in Corpus Juris cite many cases
in which the evidence adduced was declared either sufficient
or insufficient in appellate proceedings, but although the
text is cited, there is no reference to a precedent supporting
the claim of the respondent, that the uncorroborated testi-
mony of a single witness is insufficient to justify a convie-
tion. In last analysis, all authorities are agreed that the
factual issue of the guilt or innocence of a party accused of
any crime must always be resolved by a jury.

Whether the testimony of the eleven year old child who
was the only witness presented by the State, except in re-
buttal, was adequate to prove the facts necessary to estab-
lish the guilt of the respondent beyond a reasonable doubt,
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was for the jury to determine. Proof beyond a reasonable
doubt was requisite. State v. Lambert, 97 Me. 51, 53 A.
879; State v. Mulkerrin, 112 Me. 544; 92 A. 785; State v.
Howard, 117 Me. 69, 102 A. 743; State v. Dodge, 124 Me.
243, 127 A. 899; State v. Pond, 125 Me. 453, 134 A. 572;
State v. Wright, supra. The jury was so instructed. In
discussing that requirement reference was made in the
charge to the fact that the jurors, or some of them, had been
instructed in an earlier case that such was the burden of
the State. Thereafter the justice said:

“I discussed reasonable doubt with you at some
length and wound up by saying that the State must
establish the truth of the facts charged to a rea-
sonable certainty. That is what it means in the
final analysis. That is the burden which the law
places on the State in this and all other criminal
cases, to satisfy you to a reasonable certainty that
the ofcflense alleged in the indictment has been com-
mitted.”

A final claim in support of the appeal is that the child
was not consistent in her testimony. The ground for this
assertion is that the essential facts were stated more fully
in one recital of them than in another. On this point the
authorities cited are State v. Terrio, 98 Me. 17, 56 A. 217,
and State v. Morton, 142 Me. 254, 49 A. (2nd) 907. Again
it must be said that the present case is not comparable to
either. True it is that all the principal facts proved in a
criminal case must be both consistent with each other and
inconsistent with the innocence of the person accused, but
the issue of consistency does not depend upon exact repeti-
tion. It was for the jury to decide what the facts were,
resolving all questions of credibility in reaching its decision.
State v. Lambert, State v. Howard, State v. Dodge, all supra.
The jurors heard the testimony. The child and the respond-
ent told stories squarely in conflict with each other. The
jury elected to believe that told by the child and reject that
told by the respondent. It found, as a fact, that the offense,
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as charged in the indictment, had been committed. On the
record it cannot be said that its decision was not supported
by evidence entirely credible.

THE EXCEPTIONS

The Bill of Exceptions quotes three excerpts from the
charge which it identifies as the portions challenged by four
exceptions stated in general terms, at the close thereof. We
take them up in reverse order because the argument on the
First Exception is based in part on some of the language in
the charge quoted in the Second.

In the first instance we note that two of the exceptions
taken, relating to:

“the expression where the Court said in substance
that the jury may condone wrong,”

and:

“that part * * * where the Court discussed per-
sonal wrong or wrongs to the family,”

must be considered to have been consolidated in the Third
Exception, although nothing which appears in the quoted
excerpt, or elsewhere in the charge, suggests that a jury
has any power or authority in the field of condonation. The
language of the charge challenged by the Third Exception
is:

“A jury should be just as cold blooded in deciding
cases as is possible for human beings to be, be-
cause as I said to you yesterday, outside of this
Court Room, in those matters which involve you
personally, wrongs committed to you personally or
to your family, you may forgive and forget to your
heart’s content. As I said to you, sometimes it is
a virtue to be applauded and commended, but you
are not playing that role in this Court Room. You
may not exercise that privilege which is sometimes
given to the individual in those matters which con-
cern and involve him personally.”
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For the claim that this language, or any part of it, operated
to prejudice the rights of the respondent, no authority is
cited. Read without reference to the context in which it ap-
pears, it carries no statement designed to prejudice the
rights of the respondent. Read in that context, noting that
it was preceded immediately by the admonitions hereto-
fore quoted, that the jurors should consider the evidence
“as reasonable men 4nd women” and should not be in-
fluenced by any ‘‘sentiment, feeling or sympathy” for either
the girl or the respondent, its propriety cannot be doubted.

The language of the charge challenged by the Second
Exception reads:

“The State relies, as I understand it, on the testi-
mony of this little girl. The State says to you that
there is no corroborative evidence available, and
for that reason it could not furnish it to you. They
bring in this little girl, a girl of eleven, going on
twelve I believe, to tell you what happened. The
question is whether you believe what she says. The
whole case depends on that. It will stand or fall on
her testimony. Is she telling the truth? That is
your inquiry, and it is your responsibility to deter-
mine that. If she is not telling the truth, why?
I think that is a proper question for you to ask
yourselves. If somebody is not telling the truth,
the test is why is not that person telling the truth,
for what reason. That is a source of inquiry or
should be a source of inquiry in this case. Why
should she, out of whole cloth, make up a story
such as she gave on the witness stand. Is she de-
liberately committing perjury? Is this a figment
of her imagination? Is she testifying about a situ-
ation that never occurred, that never existed? Is
she telling you about facts that never happened?
It is not the quantity of testimony, Mr. Foreman
and members of the jury, that counts in any case;
it is the quality of the testimony. You can readily
imagine a case where a dozen witnesses might come
into Court and be reluctant to admit what they
knew. You might conclude * they are not telling
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the truth. That is where you play your greatest
role. You might on the other hand have one per-
son who tells you a story; apparently willing to
tell you what that person knew about the case. It
is easy to imagine a case where one witness might
prevail against many witnesses. It is the quality
you are interested in. You should consider it care-
fully; it is an important case. The rules of evi-
dence are the same as in any other case.”

The argument on this Second Exception is that it over-
emphasized the evidence of the child and the weight to be
given to it. The declaration of this court, in State v. Brown,
supra:

“that the summation of the evidence * * * was one-
sided in that attention was called unduly to the
testimony favorable to the state and but little com-
ment * made on that of the respondent,”

quoted and relied on, is not pertinent. In this case there
was no summation of testimony. The State’s principal wit-
ness told a story denied on every essential point by the re-
spondent. The forthright instruction was given that the
case depended entirely on whether or not the jury believed
the evidence of that witness. Most, if not all, of the tests
which might be applied in determining the issue of her
veracity were recited.

The First Exception cannot be disposed of by reference
to the language of the charge quoted in connection with it
in the Bill of Exceptions, without more. That language
reads:

“Much has been said about corroboration, As a
matter of law, there is no need of corroboration.
That is not a legal defect in the State’s case; the
evidence of this little girl, if believed, is sufficient,
even though she is not corroborated in the least.
If corroboration is available in any given case,
civil or criminal, the other litigant may well com-
ment and criticize, and it might be a source of in-
quiry on the part of the jury to ask why, if cor-
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roboration was available and was not produced,
why it was not produced. Is there any corrobora-
tion available in this case? If there is, why was it
not produced? If there is not any corroborative
evidence, then of course it could not be produced.”

In arguing that this was prejudicial, counsel for the re-
spondent asserts that it was erroneous “in practically every
respect,” which, by implication at least, challenges the in-
struction that “there is no need of corroboration,” to which
we shall allude later. Before doing so, however, we note
that he relies especially on the sentence “Much has been said
about corroboration,” the words “legal defect” and one sen-
tence of the excerpt of the charge quoted in connection with
the Second Exception. That sentence is:

“.The State says to you that there is no corrobora-
tive evidence available, and for that reason it could
not furnish it to you.”

The claim is that the statements that much had been said
about corroboration and that the State had said no cor-
roborative evidence was available constituted error because
the record is barren of any reference to corroboration and
instructions to a jury must always ‘“be based upon the evi-
dence” in the case in which they are given. If the assertion
is intended to declare that neither the word “corroboration”
nor the word “corroborative” appears in the record, it is
correct, but counsel for the respondent in cross-examining
the little girl laid the foundation for arguing to the jury
that her testimony was not credible because she never told
anyone that the respondent had done what her testimony
asserts he did do for some days thereafter, or until she was
apprehended as a truant by a school truant officer and ques-
tioned at the police station. In another connection counsel
cites State v. King, 123 Me. 256, 122 A. 578 which carries
an extended discussion of the admissibility of evidence that
a child had complained to a parent or officer of acts similar
to those which the jury found the respondent had committed
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as corroborative of the testimony of the child. Whether or
not the fact that this child told something to an officer or
officers at the police station several days after the event was
admissible to corroborate her testimony need not be con-
sidered. The State did not offer to prove it. Regardless of
that, it is impossible to believe that counsel for the re-
spondent, having laid the foundation for doing so, did not
capitalize to the full, in his argument to the jury, not only
on the complete lack of corroborative evidence, but on the
admission of the child that she never told anyone that the
respondent did what her testimony declares he did for a
considerable time thereafter. It seems obvious that the
charge dealt with the question of corroboration to clarify the
issue presented to the jury in the light of the arguments
made relative thereto. The instruction quoted was entirely
proper in that regard, and we cannot believe, as counsel
urges, that the words “legal defect” in the context in which
they were used tended either to confuse the jury or advise it,
as counsel for the respondent argues, that the lack of cor-
roboration ‘“had no bearing upon the case.”

This leaves the issue, never presented squarely hereto-
fore in this jurisdiction, whether a conviction for the crime
charged against this respondent, or for any crime in the
class in which it falls, is sustainable if based solely on the
uncorroborated evidence of a single witness. The instruc-
tion that there was no necessity for corroboration is in ac-
cordance with what is said to be the general rule at common
law for crimes generally, 16 C. J. 760, Par. 1561; 23 C. J. S.
136, Par. 903, and particularly for “offenses against the
chastity of women.” Wharton’s Criminal Evidence, Sec.
1398. An annotation in 60 A. L. R., commencing at Page
1124, collects a great number of cases, which disclose that
where rape is charged, the common law rule prevails, in the
absence of statute. Massachusetts, Connecticut and Minne-
sota have applied it to cases similar to the present one.
Commonwealth v. Bemis, 242 Mass. 582, 136 N. E. 597;
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State v. Lattin, 29 Conn. 389; State v. Zimnaruk, 128 Conn.
124, 20 A. (2nd) 613; State v. Dziob, 133 Conn. 167, 48 A.
(2nd) 3877; State v. Trocke, 127 Minn. 485, 149 N. W. 944;
State v. Wassing, 141 Minn. 106, 169 N. W. 485, The Massa-
chusetts Court, in Commonwealth v. Bemis, supra, declared
squarely that:
“The testimony of the single witness if believed
was sufficient to sustain the charge”
of assault with intent to ravish. The Minnesota Court, in
State v. Trocke, supra, made a comment that seems well
designed to apply to the present one, i. e.:
“The testimony is not elevating, and we shall not
rehearse it. The prosecutrix testified to the com-
mission of the act charged in the indictment, at the
time therein charged, and to the commission of *
similar acts * *. Her testimony was contradicted
by defendant, but, if believed by the jury, was suf-
ficient to sustain the verdict.”
It was said, in that case, thereafter, following the citation
of authorities to support the principle declared, that the
testimony of the prosecutrix was:

“corroborated to some extent by the conduct of the

defendant.”
In this case there is corroboration for that part of the story
told by the little girl concerning the manner in which the re-
spondent locked the door of the small shed in which she says
the events occurred, which simultaneously contradicts a
part of the evidence of the respondent. The corroboration
was supplied by a police officer who inspected the premises.
His evidence that the door could be locked by a stick he
found in the shed corroborates the statement of the little
girl that the respondent locked the door on the inside “with
a stick.” It contradicts, squarely, the respondent’s statement
that there was “nothing there,” meaning in the shed, to lock
the door.

Judgment for the State.
Ezxceptions overruled.
Appeal dismissed.
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OPINION

OF THE JUSTICES OF THE SUPREME JUDICIAL COURT
GIVEN UNDER THE PROVISIONS OF SECTION 3
OF ARTICLE VI OF THE CONSTITUTION

* % * * L

QUESTIONS PROPOUNDED BY THE SENATE IN AN ORDER
PASSED MARCH 6, 1951, ANSWERED MARCH 13, 1951

SENATE ORDER PROPOUNDING QUESTIONS .
STATE OF MAINE
IN SENATE
March 6, 1951

To the Honorable Justices of the Supreme Judicial Court:

WHEREAS, it appears to the Senate of the Ninety-Fifth
Legislature that the following are important questions of
law and the occasion a solemn one; and

WHEREAS, there is pending before said Ninety-Fifth
Legislature a resolve entitled, “Resolve, Appropriating
Moneys for the Leasing, Operation and Maintenance of a
State Office Building in the City of Augusta” (a copy of
which resolve marked Legislative Document No. 547 is here-
with enclosed and made a part hereof) which would appro-
priate revenues for the purposes of leasing, operating and
maintaining an office building to be constructed by the
Maine State Office Building Authority under the provisions
of chapter 76 of the private and special laws of 1941; and

WHEREAS, under the terms of chapter 76 of the private
and special laws of 1941, as amended by chapter 94 of the
private and special laws of 1943, chapter 51 of the private
and special laws of 1945 and chapter 128 of the private and
special laws of 1947, there is created a so-called body corpo-
rate and politic to be known as the Maine State Office Build-
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ing Authority with power to issue notes, bonds, or other
evidences of indebtedness and to secure the payment of the
same by a mortgage of the proposed building contemplated
by said laws together with land owned by said Authority
and also to pledge revenue derived therefrom, also to assign
any leasehold contract it may have with the State of Maine
to secure payment thereof; and

WHEREAS, it appears that the contemplated project is
not a self-liquidating one except as the Ninety-Fifth Legis-
lature and successive Legislatures thereafter appropriate
revenues for the use and occupation of said contemplated
building or buildings; and

WHEREAS, it is important that the Legislature be in-
formed as to the constitutional validity of an appropriation
as provided in the aforementioned resolve now pending
before it;

Now, THEREFORE, BE IT

ORDERED: That the Justices of the Supreme Judicial
Court are hereby requested to give to the Senate, according
to the provisions of the Constitution on this behalf, their
opinion on the following questions, to wit:

Question 1.

Would action taken by the Building Authority pursuant
to the provisions of section 9 of chapter 76 of the private
and special laws of 1941, pledge the faith and credit of the
State of Maine contrary to the provisions of the Constitu-
tion?

Question 2.

Do the provisions of law recited herein together with the
contemplated action proposed to be taken thereunder con-
stitute a pledging of the faith and credit of the State of
Maine contrary to the provisions of the Constitution?
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Question 3.

Would the passage of the resolve now pending before the
Ninety-Fifth Legislature (Legislative Document No. 547)
and the execution of a lease pursuant to the provisions of
section 12 of chapter 76 of the private and special laws of
1941, constitute the creation by the Legislature of a debt or
liability on behalf of the State within the purview of the
limitations prescribed in Section 14 of Article IX of the
Constitution as amended?

Question 4.

Would the execution of a lease within the provisions of
section 12 of chapter 76 of the private and special laws of
1941, become a contract which would result in the pledging
of the faith and credit of the State of Maine contrary to the
provisions of the Constitution?

Question 5.

Would the passage of the resolve (Legislative Document
No. 547) by the Ninety-Fifth Legislature obligate succeed-
ing Legislatures to the appropriation of revenues in further-
ance of such contemplated action in such manner as to con-
stitute a violation of the Constitution?

In Senate Chamber, March 6, 1951
Read and Passed
/s/ Chester T. Winslow

Secretary
NINETY-FIFTH LEGISLATURE
Legislative Document No. 547
S. P. 248 In Senate, February 9, 1951.

Referred to Committee on Appropriations and Financial
Affairs. Sent down for concurrence and ordered printed.

CHESTER T. WINSLOW, Secretary.

Presented by Senator Leavitt of Cumberland.
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STATE OF MAINE

IN THE YEAR OF OUR LORD NINETEEN HUNDRED
FIFTY-ONE

RESOLVE, Appropriating Moneys for the Leasing, Oper-
ation and Maintenance of a State Office Building in the
City of Augusta.

State office building; appropriation for. Resolved: That
there be, and hereby is, appropriated from the current
revenues of the general fund the sum of $275,000 for the
fiscal year ending June 30, 1953 for the purposes of leasing,
operating and maintaining an office building to be con-
structed by the Maine State Office Building Authority un-
der the provisions of chapter 76 of the private and special
laws of 1941.

ANSWER OF THE JUSTICES
To the Honorable Senate of the State of Maine.

In compliance with the provisions of Section 3 of Article
VI of the Constitution of Maine, the undersigned Justices
of the Supreme Judicial Court, having considered the ques-
tions submitted to them by the foregoing Senate Order, and
having examined the pending resolve, as well as the 1941
legislation to which it relates, respectfully state:

The first four questions can be considered together. Each
involves the constitutional provisions that: “The credit of
the state shall not be directly or indirectly loaned in any
case,” and “The legislature shall not create any debt or
debts, liability or liabilities, on behalf of the state, which
shall singly or in the aggregate, with previous debts and
liabilities hereafter incurred at any one time, exceed
$2,000,000.” Constitution of Maine, Article IX, Section 14,
as amended. The exceptions to this provision are inap-
plicable to the questions and need not be considered.

The foregoing provisions were written into the Constitu-
tion by the sixth Article of the Amendments thereto in
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1847. Prior thereto there was no limitation on the power
of the Legislature to create debts in behalf of the state. In
1867 the Justices of this Court said of the particular pro-
visions that:

“The general design was to provide a perpetual
check against rashness or improvidence. ‘The
credit of the State shall not be directly or indi-
rectly loaned in any case.” This indicates the great
purpose of the amendment. But as there may be
occasions for indebtedness for State purpose, au-
thority is given to create a debt to the amount of
three hundred thousand dollars. Indebtedness on -
the part of the State is limited to this amount.

The object of the amendment cannot be mis-
understood. Its binding force cannot be denied.

It is the calm and deliberate expression of the
popular will, embodied in the solemn form of a
constitutional restriction upon legislative action.”
Opinion of the Justices, 583 Maine, 587.

A limitation of somewhat similar nature is imposed by
the Constitution on our cities and towns. See Articles
XXII and XXXIV of the Amendments to the Constitution.
The provisions of Article XXII were considered by the
court in Reynolds v. City of Waterville, 92 Me. 292. De-
cision therein was that the constitutional limitation on
municipal indebtedness could not be evaded by making a
purchase in the guise of a lease. The questions propounded
must be considered in the light of that authority and the
Opinion of the Justices, 99 Me. 515, that the limitations of
Article XXII of the Amendments were as binding on the
Legislature as on the municipalities to which they directly
relate.

The Maine State Office Building Authority, as a body cor-
porate and politic, was created by Chapter 76 of the Private
and Special Laws of 1941, as “an agency of the State of
Maine,” to acquire land and erect an office building or an
addition to the State House. The State is to execute a deed
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to the Building Authority of the necessary land in the rear
of the State House, if the Commission selects such land.
If not so selected the right of eminent domain is given as to
other land necessary.

Section 9 of the Act provides that the Building Authority
may issue notes, bonds or other evidences of indebtedness
for terms of not more than 30 years secured by mortgage
of the proposed building and land, including also the right
to assign as security “any lease-hold contract it may have
with the state of Maine.”” There is no limitation on the
amount of notes, bonds or other evidences of indebtedness
which may be issued by the Building Authority.

Section 12 provides that upon completion of the construc-
tion the Building Authority shall execute a lease to the
State of Maine “of the entire property for a rental so com-
puted as shall provide for the payment of interest upon the

_bonds and notes or other evidences of indebtedness herein-
before provided for and for their ultimate retirement.”
The Act makes the execution of the lease mandatory. Up-
on retirement the entire property is to be conveyed to the
State. The so-called lease is not in legal effect a lease, it
is a contract of purchase. The so-called rental is not true
rent, to wit, payment for the use of property. The total
amount of so-called rental is the purchase price the State is
to pay for the property. When paid in full it will liquidate
the entire indebtedness of the Building Authority. Being
a contract of purchase, obligating the State to pay the pur-
chase price, unless the entire amount thereof is to be paid
pursuant to an appropriation presently made from funds
or revenues currently available therefor, such contract of
purchase would in the constitutional sense be a liability
created by the Legislature on behalf of the State. It would
constitute a liability which would have to be included with
the existing debts and liabilities of the State in determin-
ing whether or not they exceed the $2,000,000 limit set
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forth in Section 14 of Article IX of the Constitution. If
such contract price in and of itself, or together with the
existing debts and liabilities of the State, should exceed the
constitutional debt limit, the so-called lease would be void.

A contract which obligates the State to pay money over
a period of years for the purchase of property, creates a
liability. It makes no difference whether you call the pay-
ments the State is obligated to make rental or installments
on the purchase price, the legal effect is the same. If you
vitiate the provision for the so-called lease and payment of
rental the Building Authority cannot function. = The ulti-
mate source of all funds for the liquidation of the indebted-
ness of the Building Authority is the State of Maine. Un-
der the so-called lease, the State obligates itself to furnish
them. This creates a liability. If the aggregate amount of
it either by itself or together with existing obligations ex-
ceeds the debt limit of the State, it is beyond the power of
the Legislature to impose it. ‘

Under the Act in question, the Building Authority is a
mere agency of the State. It is expressly declared to be
such by the Act itself. Without such declaration it would
be. Its duties and functions determine its character. Its
liabilities, which must be ultimately discharged by the State,
are liabilities of the State within the spirit, purpose, and
true meaning of Section 14 of Article IX of the Constitu-
tion. To hold otherwise would render the limitations im-
posed thereby meaningless.

Assuming, as we must, that the debt limit of $2,000,000
fixed by Section 14 of Article IX of the Constitution, will
be exceeded if the State becomes obligated to make the pay-
ments provided for in the lease contemplated in the Act,
Questions 1, 2, 3 and 4 must be answered in the affirmative.

We answer Question 5 in the negative. One Legislature
cannot obligate succeeding Legislatures to make appropri-
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ations. One Legislature may, within constitutional limita-
tions, impose a contractual obligation upon the State which
it is the duty of the State to discharge; but one Legislature
cannot impose a legal obligation to appropriate money upon
succeeding Legislatures.

Dated at Portland, Maine, this 13th day of March, 1951.
Respectfully submitted:

HAROLD H. MURCHIE
'SIDNEY ST. F. THAXTER
RAYMOND FELLOWS
EDWARD F. MERRILL
ROBERT B. WILLIAMSON

MEMORANDUM

Mr. Justice Nulty was out of the State when the forego-
ing questions were submitted. Despite his entire willing-
ness to return for the purpose of answering them, it is the
unanimous view of his Associates that such action on his
part is entirely unnecessary. He has all the material be-
fore him, has considered the questions and authorizes the

statement that he concurs in the answers.
HAROLD H. MURCHIE
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EX PARTE HERMAN J. MULLEN
PETITIONER FOR A WRIT OF ERROR

Kennebec. Opinion, March 7, 1951.

Writ of Error. Probation.

It is well established that a fugitive from justice is not entitled to
institute, or prosecute, appeal or error proceedings, but that prin-
ciple does not bar one who is at liberty on probation from doing so
although he is absent from the State, if his absence does not violate
the terms of his probation.

One sentenced for crime, on conviction under a plea of nolo contendere,
or otherwise, is entitled to attack the process involved by writ of
error.

Writs of error are determined on the record of the process placed in
issue, and nothing more.

The presence of a petitioner for a writ of error before the court or
justice named in his application, pending the issuance of the writ,
or thereafter, is not requisite under R. S. 1944, Chap. 116, Sec. 12.

ON REPORT.

On application for writ of error filed before a single jus-
tice of the Supreme Judicial Court. The case was reported
ex parte without notice to any officer of the State. The
question presented is whether petitioner, while on proba-
tion after conviction and sentence for a crime not punish-
able by imprisonment for life and while without the bor-
ders of the State with the sanction of the probation officer,
may avail himself of process under R.S. 1944, Chap. 116,
Sec. 12. Case remanded.

Jerome G. Daviau, for petitioner.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuvLty, JJ. WILLIAMSON J., did not participate.

MuURcHIE, C. J. This case presents the very narrow
issue whether one who has been convicted of a crime not
punishable by imprisonment for life, on a plea of nolo
contendere, has had the sentence imposed on him therefor
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suspended, and been placed in the custody and control of a
probation officer, is entitled to a writ of error to have the
process involved reviewed, if he left the State during the
probation term, with the approval of his probation officer,
and is not within its borders when his application for the
writ is filed.

It is well established that a fugitive from justice is not
entitled to institute, or prosecute, appeal or error proceed-
ings. State v. Scott, 70 Kan. 692, 79 Pac. 126, 3 Ann. Cas.
511; Wilson v. Comm., 10 Bush (Ky.) 526, 19 Am. Rep. 76;
Tyler v. State, 8 Okla. Crim. Rep. 179, 104 Pac. 919, 26
L. R. A. N. S. 921, 2 Am. Jur. 988, Par. 235. This prin-
ciple is no bar to the petitioner, whose absence from the
State is not in violation of the terms of his probation.

The fact that the petitioner is under parole does not de-
bar him from the remedy he seeks. R. S., 1944, Chap. 136,
Sec. 30 provides expressly that probation does not take
from any respondent either his right of appeal:

“or any right to have his case reviewed or retried
under the provisions of law.”

Neither is he to be denied the remedy because of his virtual
admission of his guilt of the offense charged against him by
a plea of nolo contendere. Despite a rule to the contrary,
generally recognized, according to 2 Am. Jur. 987, Par. 230,
one convicted of a crime in this State after a plea of guilty
may have the process involved reviewed under a writ of
error. Galeo v. State, 107 Me. 474, 78 A. 867; Welch v.
State, 120 Me. 294, 113 A. 737; Nissenbaum v. State, 135
Me. 393, 197 A. 915.

This case comes to this court on report, in accordance
with established precedent. Galeo v. State, supra; Rell v.
State, 136 Me. 322, 9 A. (2nd) 129. Petitioner names the
State as an adverse party, but the report is based on the
application alone, without service on, or notice to, the State.
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According to the terms of the report the case is to be re-
manded for issuance of the writ, and further proceedings
thereon, if the petitioner is entitled thereto. At the present
stage the proceeding is ex parte.

The petitioner is proceeding under R.S. 1944, Chap. 116,
Sec. 12, which declares that writs of error, applicable to
judgments in all criminal cases not involving offenses pun-
ishable by imprisonment for life (which cases are governed
by the preceding section), “shall issue of course.” The
statute prescribes that applications for the writ:

“shall be made to the supreme judicial court or
to the superior court in the county where the re-
straint exists, if in session,”

otherwise:

“to a justice of either of said courts.”

Additional provisions authorize the court, or the justice, to
stay, or delay, execution of sentence and make orders rela-
tive to custody and bail, neither of which is applicable when
a petitioner is on probation, and direct that when a writ is

issued in vacation it may be returnable before a single jus-
tice:

“and be heard and determined by him, or return-
able to said court.”

The judgment which the petitioner seeks to have re-
viewed was entered in Kennebec County. His application
for the writ is addressed to a justice of this court residing
therein, and was presented to him when no court was in ses-
sion there. It alleges errors of law in the process sought
to be reviewed. Writs of error, so based, are determined on
the record of the process challenged, and nothing more.
Welch v. State and Nissenboum v. State, both supra. The
presence of a petitioner before the court or justice to whom
his application is addressed, pending issuance of the writ, or
thereafter, is not requisite.
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In Smith v. State, 33 Me. 48, 54 Am. Dec. 607; Galeo v.
State and Rell v. State, both supra, the errors alleged in-
volved the sentences imposed for the crimes charged. It
was said in the last cited case to be the “right” of the then
plaintiff in error to challenge his sentence. In this case the
errors alleged relate to the indictment rather than to the
sentence. The particular grounds for relief are not ma-
terial to the present issue. One under the restraint of pro-
bation, as well as one confined under a sentence, has the
right to test the sufficiency of the process under which he is
restrained.

Case remanded.
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HENRY DINGLEY ET AL.
V8.
PETER DOSTIE

Cumberland. Opinion, March 15, 1951.
Exceptions. Automobiles. Bailment.

It is only when a justice finds facts without evidence or contrary to
the only conclusion which may be drawn from the evidence that
there is error of law.

Ordinarily in the absence of facts to the contrary an owner of an
automobile has the duty to take delivery at the garage or shop
where it was deposited within a reasonable time after notice that
repairs have been completed.

ON EXCEPTIONS.

Action of assumpsit on an account annexed and general
money counts to recover for storage of an automobile. The
case was heard by a justice of the Superior Court without
the aid of a jury and under reservations of the right to ex-
cept as to matters of law. The case is before the Law Court
on exceptions to a finding for the plaintiff. Exceptions sus-
tained. Case fully appears below.

Agger & Goffin,
By Jacob Agger, for plaintiffs.

Ralph W. Farris, Jr., for defendant.

SITTING: MURCHIE, C. J., FELLOWS, MERRILL, NULTY, WIL-
LIAMSON, JJ. (THAXTER, J., did not sit)

WILLIAMSON, J. This is an action of assumpsit on an
account annexed and the general money counts to recover
for storage of an automobile from October 13, 1948 to the
date of the writ in April 1949. The case is before us on
exceptions to a finding for the plaintiffs by the justice of
the Superior Court by whom the case was decided without
the aid of a jury and under reservation of the right to ex-
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cept as to matters of law. No objection is raised to the
assessment of damages at $80.67. At trial the plaintiffs
removed a charge for labor from the case, leaving only the
claim for storage for consideration.

The controlling issue in the case is raised by the exception
which reads:

“The Court made no specific finding as to the facts
in ordering judgment for the plaintiff. The de--
fendant is aggrieved by such finding, claiming
there is no evidence to support the findings of such
facts as must necessarily have formed the basis of
the judgment; and claiming further, that legiti-
mate inferences to be drawn from the evidence
cannot support the judgment.”

The exception raises a question of law under the rule that
“only when (the justice) finds facts without evidence or
contrary to the only conclusion which may be drawn from
the evidence is there any error of law.” Sanfacon v. Gag-
non et als., 132 Me. 111, 167 A. 695; Northwestern Invest-
ment Co. v. Palmer et als., 113 Me. 395, 94 A. 481.

The plaintiffs under the name of Packard-Portland (by
which name we will sometimes refer to them) are automo-
bile dealers in Portland and for our purpose more particu-
larly sell and repair Crosley cars. Mr. Edward F. Poole
was the general manager of Packard-Portland throughout
the period of the transactions here involved. In May 1947
the defendant, residing in Augusta, purchased a new
Crosley sedan from Packard-Portland carrying a new-car
warranty in which it is stated that Packard-Portland
is an “Authorized Crosley Dealer” and which is signed
“PACKARD-PORTLAND” over the words “Dealer’s Sig-
nature.”

The defendant became dissatisfied with the operation of
the car. At length under date of March 2, 1948, Crosley
Motors, Inc. (the manufacturer) wrote defendant, acknowl-
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edging receipt of a letter from him dated February 18th,
and further saying:

“We are again contacting the Packard-Portland
Company, requesting that they investigate your
service problems and handle this matter with you.
We suggest that you contact their service depart-
ment affording them the opportunity to thoroughly
inspect your car, they will then advise this office of
their findings and recommendations for the han-
dling of your service.”

The letter bore the notation “CC: Packard-Portland.”

On March 9, 1948 Packard-Portland wrote the defendant
at Augusta as follows:

“We are in receipt of a letter from Crosley Motors
dated March 2, 1948, in which it states that you
were advised to contact our service department at
your earliest possible convenience.

If you will please bring your car in to us, we will
repair it at no expense to you.”

The importance of the letter of March 9th will later appear.

Within a few days and in any event before March 17th,
the defendant’s Crosley car was towed from Augusta to
Portland and left at the plaintiff’s garage. No information
was then given to Packard-Portland about the nature of
the trouble with the car.

On March 17th Mr. Poole wrote the defendant requesting
that defendant tell him what was wrong with the automo-
bile. In the course of a telephone call from defendant in
reply to the letter, the manager learned that the trouble was
in the engine. He explained to defendant the necessity of
an authorization from the manufacturer to make the re-
pairs. The explanation in the record, which the court could
properly believe was the substance of the conversation, was
as follows:
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“In order to do any work when it is out of the
written warranty the customer will pay for it and
we will do the work and try to get credit from the
factory to return to the customer, or we can get
authorization to strip the motor, from the cus-
tomer, and send a claim to Crosley and wait their
recommendation of what to do, whether they will
stand behind it or not.”

The defendant told the manager to “go ahead on that
basis.” Packard-Portland proceeded to “strip” or ‘“tear
down” the motor, and notified Crosley on a “regular claim
form.”

On August 18th Packard-Portland by a letter signed by
the manager wrote the defendant as follows:

“Very sorry I have not answered you sooner but
have been waiting for a reply from Crosley Mo-
tors. Your car is much beyond the guarantee pe-
riod, taking into consideration the length of time
it has been here—it is still so previous to that.

We can fix your car for you but it will be at your
expense. The only thing we can do to help will be
to give you some consideration on our labor. As
far as parts, they will have to be at the regular
price.

Please advise by return letter if you want me to
start repairs on your automobile.”

Letters on September 21st and October 12th signed by
the manager from Packard-Portland to the defendant com-
plete the correspondence. On September 21st Packard-
Portland wrote the defendant requesting advice by return
letter whether or not defendant wanted Packard-Portland
to start repairing the car and saying further, “If you decide
not to, we would appreciate it very much your taking your
car as it is taking up our working space.” The letter of
October 12th read as follows:

“We are still waiting for your authorization to
repair your Crosley Sedan. If you have decided
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~ not to have your automobile repaired, please notify
us at once.

We will have to start charging you storage at the
rate of $1.50 per twenty-four hour period.”

The case does not turn upon defendant’s contention that
failure of plaintiffs to restore the car to its condition on de-
livery to Packard-Portland in March prevents recovery.
The court may well have concluded that the car was in a
condition reasonably to be expected after the motor had
been “torn down.”

The relationship of bailor and bailee was created by the
delivery of the Crosley car to Packard-Portland shortly
after March 9th. The question is whether upon the termi-
nation of the bailment it was the duty of the plaintiffs to
deliver the car to defendant in Portland or Augusta. .The
decision hinges upon the effect to be given the letter of
March 9th with the statement, “If you will please bring
your car in to us, we will repair it at no expense to you.”

We neither consider nor determine whether the March
9th letter plus delivery of the car to the plaintiffs consti-
tuted a valid contract with offer, acceptance and consider-
ation on the part of the defendant, or whether, if a valid
contract was made, it was later altered by agreement or
rescinded. See Bigelow v. Bigelow, 95 Me. 17, 49 A. 49.
The present action relates only to a charge for storage.

The correspondence, the plaintiffs urge, provided an
ample basis for the court to find that the car was brought to
Portland in order that the plaintiffs might ascertain the
type of repairs required and take up with the manufacturer
whether the manufacturer would consider itself liable for
the repairs.

In our view, however, the only conclusion to be drawn
from the evidence is that in reliance upon the “repair with-
out expense” letter, the defendant delivered his car to
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Packard-Portland. The letter of March 9th was part of a
triangular correspondence between Crosley Motors, Inc.—
the manufacturer, Packard-Portland—the authorized deal-
er, and defendant—the purchaser. It was a letter from an
“Authorized Crosley Dealer” from whom the defendant had
purchased the car. The car was towed to Packard-Portland
shortly after receipt of the March 9th letter. It would be
unreasonable to believe that it was taken to Portland in re-
liance upon the letter from Crosley Motors, Inc. of March
2nd.

In the record there is an attack by Packard-Portland up-
on the letter of March 9th. It was claimed, and the court
could find, that the manager’s secretary, authorized by him
to write and sign a letter to the defendant to bring his car
in for inspection, exceeded her actual authority in using the
word “repair,” and not the word ‘“inspect.” In argument,
however, plaintiffs lay no stress on this claimed lack of au-
thority and say:

“(Defendant) had also by then received (the let-
ter of March 9th) and had been told by the man-
ager that ‘we would repair it or inspect it.”” The
quoted words are from testimony of the manager
as follows:

“I told Mr. Dostie to bring his car to our service
department and we would repair it or inspect it.
I don’t remember the exact words—at no charge.
My letter followed the Crosley letter.”

The manager was referring to the very letter which he in
later testimony said was not authorized. Surely the de-
fendant had no reason to suspect an error by Packard-
Portland. He could rely, and he did rely, upon the letter.

The effect of the warranty and the conditions under
which repairs would be undertaken and by whom paid were
explained to the defendant by the manager of Packard-
Portland after and not before defendant had incurred the
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expense of delivery of the car. Whether the defendant
would have the repairs made at his expense was a question
to be considered only after word from Crosley Motors, Inc.
Nothing was said in the telephone conversation between
the plaintiffs’ manager and the defendant about where de-
livery of the car should be made if the bailment ended with-
out the repairs having been made.

The case is readily distinguishable from the ordinary
situation in which an owner leaves his car at a garage for
repairs. As the court said in Daigle v. Pelletier, 139 Me.
382 at 386, 31 A. (2nd) 345:

“If the contract does not, by its express or implied
terms, fix the place of return the car must be de-
livered in the garage or shop where it was de-
posited or at some other appropriate place where
it is kept for redelivery on demand and the bailee
ishunder no obligation to make delivery of it else-
where.”

In the instant case the car was placed by defendant in pos-
session of Packard-Portland for repairs to be made without
expense to the owner. Whether Crosley Motors, Inc. or
Packard-Portland bore the expense would not, of course,
concern the owner. We may agree that, if the repairs had
been made, it would have been the duty of the defendant to
have taken delivery of the car at the garage within a rea-
sonable time after notice that the repairs had been com-
pleted.

Upon word that Crosley Motors, Inc. would not pay for
the repairs, and in absence of authority to make the repairs
at the expense of defendant, Packard-Portland could have
prevented the necessity of storage by delivery of the car to
defendant in Augusta. In our view the owner was under
no obligation, insofar as the terms of the bailment were
concerned, to accept delivery of the car at the plaintiff’s
garage until the repairs were made. It follows that plain-
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tiffs were not entitled to charge for the storage. The ex-
ceptions must be sustained.

In view of our decision reached upon the vital issue, it
is unnecessary that we consider the remaining exceptions
relating to the exclusion of evidence.

The entry will be:

Exceptions sustained.
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CELANIRE GREGOIRE
vs.
ARTHUR J. LESIEUR

York. March 15, 1951.

PER CURIAM.

In the Superior Court this case was “marked ‘law,” ” to
use the words of R. S., 1944, Chap. 91, Sec. 14, and explain
its presence on the docket of the Law Court, on the basis
of a Bill of Exceptions, filed within thirty days after a judg-
ment rendered in vacation by the justice who presided at
the term thereof when the referees to whom it was referred
filed their report, but never allowed by that justice. It al-
leges errors in his action in overruling objections to the re-
port of the referees and accepting it, but was never pre-
sented to him for allowance. Another justice purported to
allow the exceptions, as true, pursuant to R. S., 1944, Chap.
100, Sec. 39, after “due notice,” as his certificate recites, to
the defendant, as the adverse party.

In this State, in the first instance, a justice whose rulings
are challenged by a bill of exceptions is as much a party to
it as the litigants themselves. There are three parties to a
bill of exceptions. Shepard v. Hull, 42 Me. 577; Charles
Cushman Co. v. Mackesy, 135 Me. 294, 195 A. 365. The
status of the justice whose rulings are challenged, or of
some other authority acting in his stead, pursuant to stat-
ute, as noted infra, is such that a bill of exceptions not al-
lowed by him, or such other authority, is not in order for
consideration by the Law Court. Manheim v. Carr, 62 Me.
473. The extent of the authority of a justice over a bill of
exceptions he is authorized to allow, in a variety of ways, is
apparent by reference to Field v. Gellerson, 80 Me. 270, 14
A. 70; Dunn v. Auburn Electric Motor Co., 92 Me. 165, 42
A. 389; and Atwood v. New Englond Tel. & Tel. Co., 106



204 GREGOIRE ?vs. LESIEUR [146

Me. 539, 76 A. 949. The fundamental reason for the prin-
ciple is, as stated in the last cited case, because the justice
who ruled should determine in the first instance what a bill
of exceptions challenging his ruling should contain or omit.

The statutes protect parties seeking to prosecute excep-
tions to judicial rulings from the loss of their right when
the justice making the rulings is unavailable, acts arbi-
trarily, or fails to act. R. S., 1944, Chap. 95, Sec. 51 au-
thorizes any justice to allow a bill of exceptions involving
the rulings of another, on motion, and “after notice and
hearing,” when that other is not available. R. S., 1944,
Chap. 94, Sec. 14, and Rule 40 of the Rules of Court, adopted
pursuant thereto, 129 Me. 503, 518, authorizes relief in the
Law Court when a party is confronted with arbitrary ac-
tion, or a failure to act.

To these statutes what is now R. S., 1944, Chap. 100, Sec.
39 was added by P. L., 1915, Chap. 305, when justices were
given authority to render judgments in vacation. The 1915
law provided for the filing of exceptions to vacation judg-
ments within such time as the justice entering them might
order. This was changed by P. L., 1929, Chap. 234 to pro-
vide that bills of exceptions to such judgments should be
filed within thirty days after the rendition of judgment “un-
less the time is further extended by any justice.” The au-
thority so conferred on “any justice” is limited to time ex-
- tensions. It carries no power for allowing bills of excep-

tions.

The Bill of Exceptions which accounts for the entry of
this case on the docket of the Law Court not having been
allowed by the justice who made the rulings it alleges er-
roneous, or by any other authority having power to act in
his stead, is not in order for consideration in the Law Court.
Neither is it available for remand for the correction of
errors under R. S., 1944, Chap. 91, Sec. 14. One of the
limitations of that statute was declared in Carroll v. Carroll,
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144 Me. 171, 66 A. (2nd) 809. Another is that no bill of
exceptions can be remanded for the correction of errors by
this court unless it came here allowed in some proper man-
ner.
Case dismissed
Lauster & Donahue, for plaintiff.

Simon Spill, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTy, WILLIAMSON, JJ.
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EVERETT W. BARTLETT
vS.

RICHARD A. CHISHOLM AND
PHOEBE R. CHISHOLM
Cumberland. Opinion, March 14, 1951.

Brokers. Pleading. Amendments.

Under R. S. 1944, Chap. 75, Sec. 7 one cannot recover a real estate
commission in the absence of an allegation that he was a duly
licensed real estate broker at the time the alleged cause of action
arose.

The allegation required by statute must appear of record to perfect
jurisdiction.

Neither the parties nor the court can waive the provisions of the
statute which defines and limits the plaintiffs right to bring and
maintain his action.

ON EXCEPTIONS.

On exceptions by defendant to the acceptance of a ref-
eree’s report in an action to recover a real estate broker’s
commission. The case was tried without objection being
raised to any defect or insufficiency in the pleadings. Ex-
ceptions sustained. Case fully appears below.

James A. Connellan, for plaintiff.

Benjamin L. Berman,
David V. Berman, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTy, WILLIAMSON, JJ.

WILLIAMSON, J. On exceptions by defendant, Richard
A. Chisholm, to the acceptance of a referee’s report. Plain-
tiff’s action to recover a real estate broker’s commission
was referred under rule of court with the right to except as
to matters of law. The referee found for the plaintiff. The
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first objection sharply raises a jurisdictional question. The
objection reads:

“lst. The Referee erred in ruling that the decla-
ration could be regarded as having been amended,
and further in ruling that the Plaintiff’s action
was not barred because there was no allegation in
Plaintiff’s pleadings that at the time of the trans-
action involved he was a duly licensed and qual-
ified real estate broker under the Laws of Maine.”

The issue is whether the referee could properly find for
the plaintiff in the absence of an allegation in the declara-
tion that the plaintiff was a duly licensed real estate broker
at the time the alleged cause of action arose under the pro-
visions of R. S., Chap. 75, Sec. 7, relating to the Maine Real
Estate Commission, which reads so far as we are here con-
cerned as follows:

‘“No person, partnership, or corporation engaged
in the business or acting in the capacity of a real
estate broker or a real estate salesman within this
state shall bring or maintain any action in the
courts of this state for the collection of compensa-
tion for any services performed as a real estate
broker or real estate salesman without alleging
and proving that such person, partnership, or cor-
poration was a duly licensed real estate broker or
real estate salesman at the time the alleged cause
of action arose.”

There is no dispute about the facts on the point at issue.
The bill of exceptions seen and agreed to by the plaintiff
reads as follows:

“Plaintiff’s writ and declaration failed to allege
that Plaintiff was a duly licensed and qualified real
estate broker under the Laws of Maine. The case
was tried without any objection being raised to
such defect or such insufficiency. The Referee
found and ruled that since amendments could have
been allowed, he will regard the writ and declara-
tion as though they had been properly amended.”
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The position of the referee appears from his report:

“The action is brought in assumpsit on an account
annexed and the general money counts, and issue
is joined on a plea of the general issue without
brief statement. The case was tried without ob-
jection being raised as to any defects in or the
sufficiency of the writ and declaration. If objec-
tion had been made, any apparent defects in plead-
ing were amendable. Jones v. Briggs, 125 Me. 265;
Mansfield v. Goodhue, 53 A. (2nd) 264. Amend-
ments could have been allowed as provided in R. S.,
Chap. 100, Sec. 95. See Benson v. Newfield, 136
Me. 23, 33.”

On direct examination the plaintiff testified:

“Q. And are you a licensed real estate broker?
A, Yes.”

On cross examination the critical fact of a license at the
time the alleged cause of action arose in March 1949 was
brought out from the plaintiff as follows:

“Q. How long have you been a real estate broker?

A. Well, now, of that I am not absolutely posi-
tive but I think it is four years I have had a
broker’s license and either one or two years as a
salesman of real estate.”

The argument of the defendant that “there was no under-
standing that plaintiff was a licensed broker” or in other
words that the case was not tried on the theory that the
plaintiff had the required license is without merit. Proof
of the fact was made without objection and the fact served
no useful purpose except to establish a statutory require-
ment. It is the allegation, not the proof, which is defective.

This is the third case to come before us in which a real
estate broker has failed to make the allegation required by
statute. Gerstian v. Tibbetts, 142 Me. 215, 49 A. (2nd)
227, arose upon exceptions to a nonsuit granted upon the
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merits. The court overruled the exceptions both on the
merits and for lack of the allegation. The court said, page
220

“If the fact that the plaintiff had a license is con-
sidered proved, it is not alleged. The very juris-
diction of the Court depends upon both allegation
and proof.”

In Mansfield v. Goodhue, 142 Me. 380, 53 A. (2nd) 264,
upon the sustaining of a demurrer, the defect in the allega-
tion was cured by amendment. A second demurrer by the
defendant on the ground that the defect was not amendable
was overruled. Our court in sustaining the decision said
on page 382:

“Assuming that such allegation does involve the
right of the court to consider the case, yet there is
no reason why the failure to allege such fact may
not be cured by amendment. It may be true that
a court without jurisdiction has no authority to
allow an amendment. Yet if a court has jurisdic-
tion of the subject matter, it may in such a case as
this allow an amendment to perfect the jurisdic-
tion on the record.”

The Gerstian and Mansfield cases stand for the principle
that the allegation required by statute must appear of rec-
ord. There has been no curative amendment in the case at
bar. The pleadings are fatally defective, and hence the
exceptions must be sustained.

It is urged that the pleadings are to be regarded as though
properly amended. No objection was raised to the defect
in or sufficiency of the pleadings at the trial before the ref-
eree. An amendment could have been, and no doubt would
have been allowed, had the procedures required by R. S.,
Chap. 100, Sec. 95, relating to amendments in referred cases,
been followed. See Ford v. Whitehead, 137 Me. 125, 15 A.
(2nd) 857, decided shortly before the statute was first en-
acted in 1941.
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Our attention is directed to Jones v. Briggs, 125 Me. 265,
132 A. 817, and Benson v. Newfield, 136 Me. 23 at 33, 1 A.
(2nd) 227, which illustrate the cure of mere defects in plead-
ings by verdict and the treatment of pleadings on an “as if
amended” basis when variance appears between allegati'on
and proof. See also Clapp v. Cumberland County Power
and Light Co., 121 Me. 3856 at 359, 117 A. 307; Cyr v.
Landry, 114 Me. 188 at 196, 95 A. 883; Wyman v. Shoe
Finding Co., 106 Me. 263, 76 A. 483.

Such cases, however, do not touch upon the situation when
jurisdiction is at stake. The court did not consider the “as
if amended” rule applicable in the Gerstian case, supra, al-
though no objection to the pleadings appears to have been
raised by counsel at any stage of the case. In the Jones
case, supra, the court said on page 266:

“An action at law is not to be dismissed for mere -
defects in pleading that are amendable or may be
cured by verdict if it appears that the court has
jurisdiction and the plaintiff has stated a good
cause of action.”

In our view the allegation required by the statute must
be made of record in fact. The statute does not read that
on proof of the license in a case fairly tried and without sur-
prise the allegation may be considered as if in fact made
upon the record. Such a construction would fail to give
effect to the meaning and the intent of the statute.

We may regret that the decision of the referee cannot be
considered on the merits, but must be set aside for lack of a
few appropriate words in the pleadings. The law here ap-
plicable, however, is found in the Act of Legislature which
defined and limited the plaintiff’s right to bring and main-
tain his action. Neither the parties nor the court can waive
its provisions. It is not necessary that we pass upon the re-
maining objections.

The entry will be:

Exceptions sustained.
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CHARLES F. BAXTER, ET AL.
vs.
WATERVILLE SEWERAGE DISTRICT, ET AL.

Kennebec. Opinion, March 19, 1951.
Constitutional Law. Sewer Districts. Taxation.
Impairment of Contracts. Police Power. Municipal Corporations.

All acts of the Legislature are presumed to be constitutional.

In testing the question of constitutionality of an act of the Legis-
lature every reasonable doubt is resolved in favor of the proposition
that the act is within and under the terms and meaning of the con-
stitution.

Fundamental doctrines of the constitution must be adhered to as if
the constitution were made yesterday by those who had full knowl-
edge of present demands and necessities.

Within the limitations set forth in Kelley et al. v. Brunswick School
District et al., 134 Me. 414; 187 A. 708 the Legislature may create
distinct and separate bodies politic and incorporate the identical
inhabitants and territory.

The fact that commissioners of a sewer district are appointed by the
Mayor with the approval of the City Council rather than election
by the people in the district does not affect the constitutionality of
an act creating a sewer district. Opinion of the Justices, 144 Me.
417; 66 A. (2nd) 376.

The fact that finances needed to improve and maintain the sewer sys-
tem should come from rates to be paid by users rather than general
taxation does not affect the constitutionality of an act creating
sewer district.

The act creating a sewer district violates no constitutional guarantee
against the impairment of vested rights or contract, (Art. I, Sec, 11,
Constitution of Maine; Art. I, Sec. 10, Constitution of United States),
even though existing legislation provided that abutters upon a pub-
lic drain may by permit and payment therefor enter and connect
therewith and such permit shall run with the land without subse-
quent charge or payment, since abutters had in fact no absolute con-
tract but merely a permit or license and exercised their rights with
the realization that the Legislature could change the law. A con-
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trary rule would enable individuals by their contracts, or contractual
relations to deprive the State of its sovereign power to enact laws
for the public health and welfare.

Sewer district act providing that the district shall take title to all
public drains and sewers and shall be responsible in the mainte-
nance and extension is not objectionable as unlawfully transferring
legal duties and responsibilities.

A Municipal Corporation has no element of sovereignty but is a mere
local agency of the State.

ON REPORT.

Bill in Equity brought by fourteen residents and taxable
inhabitants of the City of Waterville against the Waterville
Sewerage District, a quasi-municipal corporation, and its
five commissioners, to enjoin them from carrying out the
provisions of Chap. 211 of the Private and Special Laws of
1949. Bill dismissed. Case fully appears below.

William H. Niehoff,
Roland J. Poulin, for plaintiff.

Thomas N. Weeks,
F. Harold Dubord, for defendant.

SITTING: MURCHIE, C. J., FELLOwS, MERRILL, NULTY, .
WILLIAMSON, JJ. THAXTER, J. did not sit.

FELLowsS, J. This Bill in Equity is brought by fourteen
residents and taxable inhabitants of the City of Waterville
and of the Waterville Sewerage District under R. S., 1944,
Chap. 95, Sec. 4, against the Waterville Sewerage District,
a quasi-municipal corporation, and its five commissioners,
to enjoin them from carrying out the provisions of Chapter
211 of the Private and Special Laws of 1949. The case
comes to the Law Court on report of the evidence, in ac-
cordance with the provisions of R. S., 1944, Chap. 91, Sec.
14.

The bill seeks to have declared unconstitutional this act
of the Legislature which created the Waterville Sewerage
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District, as a quasi-municipal corporation, and to prevent
the district and its commissioners from incurring any in-
debtedness, from issuing notes or bonds, and from charging
the plaintiffs for the use of the public sewers and drains of
the city of Waterville. The defendants deny the allegations
of the plaintiffs’ bill and contend that the legislative act is
constitutional and that the district and its commissioners
are legally empowered to act.

The Chapter 211 of the Private and Special Laws of 1949
was passed by the Legislature to remedy, if possible, a con-
dition in the city of Waterville that is described by phy-
sicians, sanitary engineers, and health officers as a serious
threat to the public health because of an antiquated, insuf-
ficient, obnoxious and highly dangerous city sewerage sys-
tem. The Messalonskee stream, which runs through the
city and was sufficient for sewage disposal when the popu-
lation was small, is now a hazardous peril, and more sewer
entrances into it are forbidden. The act provides for the
taking over, by the district, of all the public sewers and for
theirmecessary extension, improvement and operation, and
for the disposal of sewage. The act was duly adopted by
the voters of the city of Waterville at a special election and
five commissioners were appointed by the Mayor with the
approval of the City Council, as provided therein. The
schedule of the fees that are to be charged to those who use
this service has been filed with, and approved by, the Public
Utilities Commission of the State.

The plaintiffs claim that Chapter 211 of the Private and
Special Laws of 1949 is unconstitutional because (1) the
act violates the constitutional provision restricting the debt
limit of the city of Waterville to five per cent of the valu-
ation; (2) that the boundaries of the district created by the
act are geographically the same as the boundaries of the
city; (3) that the act transfers a function of the city to an-
other municipal or quasi-municipal corporation with gov-
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ernmental functions of a similar nature, which absolves the
city from a legal duty; (4) that the commissioners of the
district are appointed by the Mayor of the city with ap-
proval of a majority of the City Council; (5) that the fi-
nancing of extension and maintenance should be by general
taxation and not by rates charged users, as provided in the
act; and (6) that the charges for use are in violation of the
obligations of a contract and deprives the plaintiffs of vested
rights in public sewers.

In passing upon the constitutionality of any act of the
Legislature the court assumes that the Legislature acted
with knowledge of constitutional restrictions, and that the
Legislature honestly believed that it was acting within its
rights, duties and powers. All acts of the Legislature are
presumed to be constitutional and this is “a presumption
of great strength.” State v. Pooler, 105 Me. 224, 228;
Laughlin v. City of Portland, 111 Me. 486 ; Village Corpora-
tion v. Libby, 126 Me. 537, 549. The burden is upon him
who claims that the act is unconstitutional to show its
unconstitutionality. Warren v. Norwood, 138 Me. 180.
Whether the enactment of the law is wise or not, and
whether it is the best means to achieve the desired result
are matters for the Legislature and not for the court.
Kelley v. School District, 134 Me. 414 ; Hamilton v. District,
120 Me. 15, 20.

It is not, and it should not be, a question of testing the
constitution to discover whether or not its words have suf-
ficient elasticity of meaning to cover the act under consider-
ation, and to stop within the limits of the breaking point.
It is rather the resolving of every reasonable doubt in favor
of the proposition that the act is within and under the
terms and meaning of the constitution, without exerting
strain on the words used to express the fundamental law.
New social and economic conditions raise problems that
were not dreamed of by the men who drafted and adopted
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the constitution, but the fundamental doctrines must be
adhered to, as if the constitution were made yesterday by
those who had full knowledge of present demands and ne-
cessities. The court does not intend to yield to the “theory
of expediency” as was stated by Justice Murchie in Warren
v. Norwood, 138 Me. 180, 195.

The people of the State of Maine in creating, by the State
constitution, the legislative department of government, con-
ferred upon it the whole of their sovereign power of legis-
lation, except in so far as they delegated some of this power
to the Congress of the United States, and except in so far as
they imposed restrictions on themselves, by their own con-
stitution, and fixed limits upon the legislative authority.
The government of the United States is one of enumerated
powers and the national constitution specifies them. The
people of this State retain all powers not enumerated. The
Legislature of Maine may enact any law of any character
or on any subject, unless it is prohibited, either in express
terms or by necessary implication, by the Constitution of
the United States or the Constitution of this State. The
Federal and State Constitutions are limitations upon the
legislative power of the State Legislature and are not grants
of power. At any legislative session, therefore, unless re-
stricted by one of these constitutions, the legislators may
amend or repeal any law of their predecessors. Constitu-
tion of Maine, Article IV, Part III, Section I; Laughlin v.
Portland 111 Me. 486.

On May 4, 1949 while this bill to create the Waterville
Sewerage District was pending in the Legislature, the jus-
tices of this court were asked, by the Maine Senate, as pro-
vided by the constitution, to give their individual opinions
in regard to its constitutionality. The justices stated unani-
mously that “the constitutionality of a legislative enactment
depends not only upon whether the same violates some limi-
tation on legislative power imposed by the constitution, but
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also whether or not its application to existing rights would
violate the constitutional guaranties of those possessing the
same. Within the limitations set forth in Kelley et al. v.
Brunswick School District et al., 134 Me. 414, 187 A. 703,
the Legislature may create distinct and separate bodies
politic and corporate with identical inhabitants and terri-
tory. The identity of inhabitancy and territory existing be-
tween the proposed Sewer District and the city of Water-
ville does not affect the constitutionality of the proposed
act; nor is the purpose of the act such that in and of itself
it would prevent the creating of the proposed body politic
and corporate.” Opinions of the Justices, 144 Me. 417, 66
Atl. (2nd) 376.

The evidence presented in this case, and now before us,
does not indicate that the creation of the Waterville Sewer-
age District is a “scheme” or “subterfuge” to circumvent
the constitutional 5% debt limit of the city. Reynolds v.
Waterville, 92 Me. 292. The present financial condition of
the city of Waterville does not so indicate. It also satis-
factorily appears that the district, with powers separate
and distinet from the city, will be able to give better ser-
vice.

The argument advanced by the plaintiffs, that the act
establishing the Waterville Sewerage District transfers a
function of the city to another municipal corporation with
governmental functions of like nature, is not tenable. The
answer is in the act itself. The district takes over the
sewer system and will manage and control. The city of
Waterville will have no duties or responsibilities in regard
to it. The district is a separate corporation, although
geographically the same territory, and established by the
Legislature which had complete authority to so establish.
The units are for distinct and different purposes. Kelley v.
School District, 134 Me. 414 ; Hamilton v. Pier District, 120
Me. 15. The provision of the act that the commissioners
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of the sewerage district be appointed by the Mayor of the
city of Waterville with the approval of the City Council,
rather than election by the people in the district, does not
affect the constitutionality. Opinions of the Justices, 144
Me. 417, 66 Atl. (2nd) 376.

The plaintiffs contend that the finances needed to im-
prove and maintain the sewer system and its service should
come from general taxation of all property rather than
rates to be paid by users, but this too is a legislative direc-
tion which the law-making body had authority to order.
The control of rates is a governmental function. The rates
are charges made for services rendered, and charges which
the consumer by accepting service impliedly agrees to pay.
The Legislature in the exercise of police power is unre-
stricted by the provisions of contracts or agreements be-
tween individuals or corporations, or between individuals
and municipal corporations. See Guilford Water Company,
118 Me. 367; Re Searsport Water Co., 118 Me. 382.

The constitution provides that “the Legislature shall pass
no * * * law impairing the obligation of contracts.” Con-
stitution of Maine, Article I, Section 11; Constitution of
the United States, Article 1, Section 10. The R. S., 1944,
Chap. 84, Sec. 143 provides that abutters upon the line of a
public drain may enter and connect “on written application
to the municipal officers distinetly describing the land to
which it applies and paying therefor what they determine.
They shall then give the applicants permits so to enter
which shall be available to the owner of the land so de-
scribed, his heirs and assigns, and shall run with the land
without any subsequent charge or payment,” and Sec. 148
of Chap. 84 of R. S., 1944, provides that the public drain
shall be kept in repair by the municipality. An ordinance
of the city of Waterville passed in May 1889 provides also
for a license or permit for an individual to make a private
drain or to connect with a public sewer.
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The plaintiffs contend that they have a contract with the
city of Waterville and that this act creating the Waterville
Sewerage District violates contractual rights, citing Blood -
v. Bangor, 66 Me. 154 and Hamlin v. Biddeford, 95 Me. 308,
which cases hold that under existing statutes the city is
liable for failure to repair a sewer. They had no inflexible
and absolute contract. They had in fact a permit or license
only. The statutes and the ordinance state that it is a “per-
mit.” It could not be a contract such as the plaintiffs claim
because the city of Waterville had no power to make a con-
tract to deprive the State of its police power. The person
who connected with the public sewer entered with the
realization that the Legislature could change the law. Then,
too, the rights and franchises of a city are rights that can
be changed by the Legislature. “Where the public health,
safety or morals are concerned the power of the State to
control under its police powers is supreme and cannot be
bargained or granted away by the Legislature. The exer-
cise of the police power in such cases violates no constitu-
tional guarantee against the impairment of vested rights or
contracts.” Re Searsport Water Co., 118 Me. 382 at 387;
In re Guilford Water Co., 118 Me. 367; Re Island Falls
Water Co., 118 Me. 397 ; State v. Pulsifer, 129 Me. 423. The
Constitution of the United States does not interfere with
the police power of the State. State v. Robb, 100 Me. 180.
The police power extends to the “lives, limbs, health, com-
fort and quiet of all persons.” Railroad Co. v. Commis-
stoners, 79 Me. 386, 393; State v. Mayo, 106 Me. 62. This
rule is not only reasonable, but necessary, as a contrary rule
would enable individuals by their contracts, or contractual
relations, to deprive the State of its sovereign power to en-
act laws for the public health and public welfare.

The plaintiffs say that the law which creates the Sewer-
age District transfers a governmental function from the
city of Waterville to another municipal corporation and
thus unlawfully transfers legal duty and responsibility.
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This result is neither caused by the action of the city nor
by the action of the Sewerage District. It is the authorized
and constitutional act of the Legislature that, by the terms
of the law passed by it, has provided that the district shall
take the title to all public drains and sewers in the city of
Waterville and shall be responsible in the maintenance and
extension of the present public system. “A municipal cor-
poration has no element of sovereignty. It is a mere local
agency of the state.” Frankfort v. Lumber Co., 128 Me. 1,
4; Augusta v. Water District, 101 Me. 148.

We have examined with care Chapter 211 of the Private
and Special Laws of 1949 establishing the Waterville
Sewerage District and providing the terms, methods and
conditions for this quasi-municipal corporation to take over
the present public sewer system of the city of Waterville
and, in the interests of the public health, to maintain, oper-
ate, enlarge and improve the same. We have considered
the evidence introduced into the record, with the aid of the
instructive briefs presented by counsel for the plaintiffs
and counsel for the defendants. We fail to find any evi-
dence of fact, or any proposition of law, to overcome the
presumption of constitutionality. The Legislature had the
authority, and whether the act was proper and expedient
was a matter for legislative determination.

Bill dismissed.
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Lucy L. KNOWLTON
V8.
JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY

Piscataquis. Opinion, March 19, 1951.

FExceptions.

Insurance. Accidental Means. Euxceptions and Exclusions.

If the finding of a referee is based upon absence of proof of a fact,
the finding is final unless the evidence establishes as a matter of law
the existence of such fact.

It is well settled that if a fall produces injuries which in turn cause
death, and such fall is caused by disease, the death results at least
indirectly from the disease which causes the fall.

Finding of a referee that “death . . . did not result directly or indi-
rectly or wholly or partially or otherwise from any bodily or mental
disease or infirmity” constitutes legal error where all the evidence
shows that seizures of the decedent were caused by alcoholism and
the falls which he suffered were caused by such seizures, and there
is no evidence from which it could be found that the insured’s death
was caused in any other way than as a result of falls caused by
seizures.

One of the purposes of the “Exceptions and Exclusions” clause of an
insurance policy is to deny the additional benefit for death indirect-
ly caused by disease even if a death so caused would be within the
“Benefit” clause.

ON EXCEPTIONS.

Action on two life insurance policies for the recovery of
an additional benefit for death caused by bodily injuries.
The regular benefit had been paid and accepted without
prejudice to the present rights of action, if any. The ref-
erees found for the plaintiff. The case is before the Law
Court on exceptions to the ruling of the justice of the Su-
perior Court refusing to accept, setting aside and rejecting
the referees’ report.
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Exceptions overruled. Case fully appears below.

Francis A. Finnegan,
Abraham M. Rudman, for plaintiff.

James E. Mitchell, for defendant.

SITTING: MURCHIE, C. J., MERRILL, NULTY, JJ. MANSER,
CHAPMAN A. R. J. (THAXTER, FELLOWS AND WILLIAM-
SoN JJ. did not sit.)

MERRILL, J. On exceptions to the ruling of a justice of
the Superior Court refusing to accept, setting aside and re-
jecting a referees’ report. The action, on two life insur-
ance policies, is for the recovery of the additional benefit
provided for in each policy in a sum of $2,500 for death
caused by certain bodily injuries. The regular death bene-
fit provided for in each of the policies had been paid and
accepted without prejudice to the present rights of action, if
any.

The plaintiff, Lucy L. Knowlton, was the beneficiary of
both policies and was the widow of the insured, David L.
Knowlton. The writ was dated February 4, 1949, return-
able to the March 1949 Term of the Superior Court in the
County of Piscataquis. At the return term the action was
referred to referees with right of exceptions reserved to
both parties as to questions of law. The referees filed a
report in which they found for the plaintiff and that she
was entitled to the additional benefits for which action was
brought.

Each policy in a paragraph entitled “BENEFIT” pro-
vided for the payment of the additional benefit if “the In-
sured’s death was caused directly, independently and ex-
clusively of all other causes, by a bodily injury sustained
solely by external, violent, and accidental means.” Each
policy under a subsequent clause entitled “EXCEPTIONS
AND EXCLUSIONS” provided that the additional benefit
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should not be payable “if death results, directly or indirect-
ly, or wholly or partially, or otherwise, from (1) any bodily
or mental disease or infirmity,”. ‘

The referees accompanied their report with special find-
ings, one of which was, “The death of David L. Knowlton
did not result directly or indirectly or wholly or partially or
otherwise from any bodily or mental disease or infirmity.”

By written objections sufficient under Rule XXI the de-
fendant challenged, among others, this finding of the ref-
erees as erroneous in law. The justice of the Superior
Court by whom the objections were heard refused to ac-
cept, and set aside and rejected the referees’ report. To
this action by the presiding justice the plaintiff alleged ex-
ceptions. It is upon these exceptions that the case is before
this court.

If the above special finding by the referees was erroneous
as a matter of law, the ruling of the presiding justice was
correct and the plaintiff’s exceptions thereto must be over-
ruled.

We said in Benson v. Town of Newfield, 136 Me. 23, 27:

“Facts found in reference under Rule of Court are
final when supported by any evidence. Brunswick
Coal & Lumber Co. v. Grows, 134 Me. 293 ; 186 A.
705 ; Staples v. Littlefield, 132 Me. 91; 167 A. 171;
Howkins v. Maine and New Hampshire Theaters
Co., 132 Me. 1; 164 A. 628; Kliman v. Dubue, 134
Me. 112; 182 A. 160; The United Company and
Fay & Scott v. Grinnell Canning Co., 134 Me. 118;
182 A. 415; Richardson v. Lalumiere, 134 Me. 224 ;
184 A. 392. From proven facts proper inferences
may be drawn as a basis for determination of legal
issues.”

If the finding of the referee is based upon absence of
proof of a fact, when the burden of proof with respect to
such fact rests upon the party against whom such finding
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is made, the finding of the referee is final unless the evi-
dence establishes the existence of such fact as a matter of
law.

We have in two cases indicated that the legal effect of
the action of a single justice in finding that certain facts
exist, or in finding that the existence of certain facts has
not been proved is the same. In Levesque v. Pelletier, 144
Me. 245, 68 Atl. (2nd) 9, 11, we said:

“The findings necessarily made by a sitting justice
in equity of facts proved, or that there was a lack
of proof, are not to be reversed on appeal unless
the findings are clearly wrong.”

This language was quoted with approval in Tarbell v. Cook
et al., 145 Me. 339, 75 Atl. (2nd) 800 at 801.

While the burden on the appellant in an equity appeal is
only to show that the finding of the sitting justice was
clearly wrong, no distinction is made as to the weight of his
finding whether it be of facts found by him to have been
proved or it be that there is a failure of proof of certain
facts. This same general principle is applicable to the find-
ings of referees.. The same degree of finality is to be ac-
corded to their findings whether such findings be that facts
have been proved or that there be a lack of proof of facts.

The findings necessarily made by a referee (1) of facts
proved or (2) that there was a lack of proof of facts are not
to be set aside by the court unless such findings constitute
error in law. With respect to the facts found proved, such
finding will not be erroneous in law when supported by any
evidence. With respect to a finding that there was a lack
of proof of a fact, such finding will be final unless such find-
ing of lack of proof constitutes an error in law. Such
finding of lack of proof of a fact will not constitute an error
in law if there is any evidence negativing the existence of
such fact, or any evidence of facts from which a proper in-
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ference may be drawn against the existence of such fact,
nor unless the existence of such fact is the only proper in-
ference which the referees could have drawn from all of
the other facts necessarily found by them.

The insured, David L. Knowlton, was admitted to Bangor
State Hospital on Friday, July 16, 1948, at about 4:15 p.m.,
suffering from acute chronic alcoholism, which is a disease.
At the time of his admission he was somewhat intoxicated
and tremulous. The deceased had commenced drinking
heavily in the fall of 1945 and the winter of 1946. From
sometime in May, 1946 until sometime in June of that year
he was in a private hospital for treatment for alcoholism.
In the fall of 1946 he started drinking heavily again and,
except for a period of some three months when he was
working as a fireman in a planing mill, he continued so to
do until committed to Bangor State Hospital where he was
deprived of all liquor. For the three months next preceding
this commitment he had been drinking, on an average,
about a fifth of spirituous or hard liquor, so-called, each
day. In fact, his widow, the beneficiary, testified that she
had purchased this quantity of whiskey for him, and did so
in order to save his spending money for taxi fares in going
to get the liquor himself.

On Sunday afternoon, following Knowlton’s commitment
on Friday, at about 4 p.m., an attendant in the hospital
named Thompson was in a room just off the corridor of the
hospital. He heard a noise, went into the corridor and saw
Knowlton on the floor near the drinking fountain. The
noise was caused by Knowlton’s fall to the floor. The floor
of this corridor was of hard wood with a waxed surface and
as Thompson stated, “pretty much highly polished.” He
went to Knowlton and found him in a convulsive state
which was consistent with a convulsion caused by alcohol-
ism. No witness testified that he saw Knowlton fall. Pre-
viously, on the same Sunday morning, the same attendant
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had left Knowlton sitting on the side of his bed eating his
breakfast. A few minutes later he was called to Knowl-
ton’s room and found him on the floor beside the bed in a
convulsive condition, consistent with a convulsion caused
by alcoholism. At about 1:15 in the afternoon Knowlton
had a seizure in the corridor near the drinking fountain.
There is no evidence that he fell from that seizure, but Dr.
O’Brien, who was called to the scene, testified that when he
arrived, he found him on the floor, and that at that time he
had a convulsion consistent with being caused by, and
which he diagnosed as having been caused by alcoholism.
The record is barren of any evidence of any other cause of
these convulsions than the alcoholism, the disease from
which Knowlton was suffering. After Knowlton was found
in a convulsive condition on the floor at 4 p.m., he was re-
moved to his bed in a semi-comatose condition. He sub-
sequently became unconscious and died. An autopsy was
performed and it was found that Knowlton had a fracture
of the skull some six inches long and that he had suffered
hemorrhages of the brain.

There was evidence in the record which would justify a
finding by the referees that the death, as distinguished from
the fall, was caused by the injuries which were caused by the
" fall or falls, and that alcoholism was not a cause of the
death itself, as distinguished from the fall or falls which
caused the injuries which in turn resulted in death. Such a
finding was necessary to bring the death within the coverage
of the clause in the policy entitled “BENEFIT”. See Bou-
chard v. Prudential Ins. Co., 185 Me. 238. In that case the
disease itself was one of the contributing causes to the
death, as distinguished from the accident. The question of
whether the accident as distinguished from the death was
caused by disease was not involved in that case, nor so far
as we can find involved or decided in any other case decided
by this court.



226 KNOWLTON vs. JOHN HANCOCK LIFE INS. CO.  [146

A finding, however, that the death, as distinguished from
the fall which caused death, was not caused by disease is
not determinative of the liability of the defendant under
these policies.

It is well settled that if a fall produces injuries which in
turn cause death, and such fall is caused by disease, the
death results at least indirectly from the disease which
causes the fall. In such case, the beneficiary cannot recover
the additional benefit provided for in the policy, if the pol-
icy contains, as here, a provision that the additional benefit
will not be payable “if death results, directly or indirectly,
or wholly or partially, or otherwise, from (1) any bodily or
mental disease or infirmity,”. Manufacturers’ Accident In-
demnity Co. v. Dorgan, 58 Fed. 945. Multiplication of au-
thorities upon this point would serve no useful purpose.
This is but an application of the maxim, causa causantis
causa est causati, the cause of the thing causing is the cause
of the effect.

Although there is a conflict in the decisions as to whether
in such a case as this the death is within the coverage of the
“BENEFIT” clause of these policies, we need express no
opinion thereon because we hold that if the fall, which
causes the injuries which result in death, is caused by dis-
ease, the death is indirectly caused by disease within the
exclusion of the above clause entitled “EXCEPTIONS AND
EXCLUSIONS.” One of the purposes of the “EXCEP-
TIONS AND EXCLUSIONS” clause is to deny the addi-
tional benefit for death indirectly caused by disease in such
cases, even if a death so caused would be within the coverage
of the “BENEFIT” clause. See Bohaker v. Travelers In-
surance Company, 215 Mass. 32. There is also a conflict in
the decisions as to whether under the clause entitled “EX-
CEPTIONS AND EXCLUSIONS” the burden is upon the
plaintiff to show that the death was not so indirectly caused
by disease or is upon the insurer to show that it was so
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caused. On account of the reasons upon which we base our
opinion, it is immaterial where this burden of proof lies
and we need express no opinion thereon.

There is no evidence in this record which would justify a
finding that the seizures which the plaintiff had on any one
of the three occasions that he had the same, were caused by
any other cause than the disease of alecoholism from which
he was suffering. On the other hand, all of the evidence in
the case shows that said seizures were caused by the alco-
holism, and that the falls which he suffered were caused by
said seizures. There is no evidence in the case from which
it could be found that the insured’s death was caused in any
other way than as the result of a fall or falls caused by such
seizure or seizures. The only conclusion that can be drawn
from the evidence in this case is that the death was caused
by a fall or falls which in turn was or were caused by dis-
ease, to wit, alcoholism. Measured by the rules hereinbe-
fore set forth with respect to findings by referees, whether
the burden of proof was upon the plaintiff to negative dis-
ease as a cause of the fall of the insured, or whether it was
upon the defendant to show that the fall was caused by dis-
ease, the finding of the referees “The death of David L.
Knowlton did not result directly or indirectly or wholly or
partially or otherwise from any bodily or mental disease or
infirmity” constituted legal error. This legal error by the
referees in and of itself justified the action of the presiding
justice when he refused to accept, and set aside and rejected
the referees’ report. This being true, we need not consider
any of the other objections to the acceptance of the referees’
report, nor any of the grounds of exceptions to the action
of the presiding justice. Kennebunk, Kennebunkport &
W. W. D. v. Maine Turnpike Authority, 145 Me. 35, 71 Atl.
(2nd) 520 at 531.

Ezxceptions overruled.






Me.] HEATH ET AL. APPLTS. FROM DECREE 229

BESSIE M. HEATH ET AL.,

APPLTS. FROM DECREE OF JUDGE OF PROBATE
IN RE ALLOWANCE OF LAST WILL oF OrRA E. REED

BESSIE M. HEATH ET AL.,

APPLTS. FROM DECREE OF JUDGE OF PROBATE
IN RE DISALLOWANCE OR DENIAL OF MOTIONS
IN ESTATE oF OrRA E. REED

Cumberland. Opinion, April 9, 1951,
Wills. Ewceﬁotions. Burden of Proof. Witnesses.

The validity of a decree of the Supreme Court of Probate can be chal-
lenged before the Law Court only by exceptions.

The sufficiency of bills of exceptions to the finding and decrees of the
Supreme Court of Probate is determined by the same rules of law
as apply in civil cases.

Bills of exceptions must on their face show in what respect the ruling
is in violation of law, what the issue was, and how the excepting
party was aggrieved.

The burden of proving as a fact that the testatrix at the time of the
execution of the will was of sound mind is upon the proponents of
the will.

When the mental condition of a person is in issue non expert wit-
nesses who were acquainted with the testatrix and who had business
and social contacts with her may be asked whether they observed
anything singular or unusual respecting her mental condition and
questions of similar import.

ON EXCEPTIONS.

On petition for probate of a will alleging that testatrix
last dwelt in Portland in the County of Cumberland. The
Judge of Probate for Cumberland County denied motions
by the contestants to dismiss the petition on the alleged
ground that testatrix died a resident of Richmond in the
County of Sagadahoc. R. S., 1944, Chap. 140, Sec. 9. Con-
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testants appealed. After hearing upon the petition, where
the question of jurisdiction was again raised, the will wag
allowed. An appeal was taken to the Supreme Court of
Probate where both appeals were heard together. The Su-
preme Court of Probate entered a decree dismissing both
appeals and allowing the will. To the decree as well as to
rulings of the Justice of the Supreme Court of Probate ad-
mitting and excluding certain testimony and evidence ex-
ceptions were alleged and allowed. Exceptions overruled.
Case fully appears below.

Hutchinson, Pierce, Atwood & Scribner,
John W. Quarrington,

John J. Keegan, for proponents.
Franklin R. Chesley,

Edward S. Titcomb,

James H. Titcomb, for contestants.

SITTING: MURCHIE, C. J., FELLOWS, MERRILL, NULTY, WIL-
LIAMSON,-JJ. (THAXTER, J., did not sit)

MERRILL, J. On exceptions. Ora E. Reed, the testatrix,
died on the eleventh day of October, A. D. 1948 in a nursing
home in Richmond, in the County of Sagadahoc and State
of Maine. A document dated April 12, 1940, purporting to
be her last will and testament, was offered for probate in
the Probate Court for the County of Cumberland, State of
Maine, by the executors named therein, who are here the
appellees. The petition for probate of the will alleged that
the testatrix last dwelt in Portland, in said County of Cum-
berland. The Judge of Probate for Cumberland County
denied motions by the contestants, which motions sought -
the dismissal of the petition for probate of the will on the
ground that the testatrix died a resident of Richmond, in
the County of Sagadahoc, and that because of the pro-
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visions of R. S., Chap. 140, Sec. 9, the Probate Court for
Cumberland County was without jurisdiction in the prem-
ises. From this decision an appeal was taken to the Su-
preme Court of Probate. After hearing upon the petition,
in which the contestants again raised the question of juris-
diction, the Judge of Probate held that the testatrix died a
resident of Cumberland County and allowed the document
presented as her last will and testament. From this de-
cision of the Judge of Probate an appeal was taken to the
Supreme Court of Probate. The aforesaid appeals were
heard together in the Supreme Court of Probate and decree
was entered holding that the testatrix died a resident of
and domiciled in Portland, in the County of Cumberland
and State of Maine, allowing the document presented as her
last will and testament and dismissing both appeals. To
the decree of the Justice of the Supreme Court of Probate,
as well as to certain rulings of his admitting and excluding
testimony and evidence, exceptions were alleged and al-
lowed. It is on these exceptions that the case is now be-
fore this court.

The bill of exceptions for convenience is divided into three
numbered parts. Part numbered 1 is an exception to so
much of the decree of the Justice of the Supreme Court of
Probate as overruled the motion of the contestants to dis-
miss the petition, and his finding that the decedent was
domiciled in and a resident of the city of Portland at the
time of her decease. Part numbered 2 consists of a group
of separate exceptions therein lettered A to H, both letters
inclusive, the several exceptions being to rulings of the pre-
siding justice admitting or excluding testimony and evi-
dence objected to by the contestants. Part numbered 3 is
an exception to the decree of the Supreme Court of Probate
allowing the will, and especially to so much thereof as held
that the testatrix was of sound mind on April 12, 1940, the
date of the execution thereof. For convenience we will first
consider the exceptions contained in parts 1 and 3 of the bill
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of exceptions. These exceptions are to the decree and find-
ings of the Supreme Court of Probate.

By and in the Reasons of Appeal, the issues before the
Supreme Court of Probate were (1) the jurisdiction of the
Probate Court for the County of Cumberland over the pro-
ceedings, (2) the execution of the will, (3) the competency
of the testatrix to make a will and (4) whether its making
and execution were procured through fraud, deceit and
undue influence.

The validity of a decree of the Supreme Court of Probate
can be challenged before this court only by exceptions. Cot-
ting v. Tilton, 118 Me. 91; Tuck v. Bean, 130 Me. 277 ; Bron-
son, Aplt., 136 Me. 401; and Edwards, Aplt., 141 Me. 219.
Exceptions reach only errors in law. Clapp v. Balch, 3 Me.
216; Laroche v. Despeauz, 90 Me. 178. We said in Cotting
v. Tilton, 118 Me. 91, 94:

“The findings of the Justice in the Supreme Court
of Probate in matters of fact are conclusive, if
there is any evidence to support them. And when
the law invests him with the power to exercise his
discretion, that exercise is not reviewable on ex-
ceptions. If he finds facts without evidence, or if
he exercises discretion without authority, his do-
ings may be challenged by exceptions.”

See also Mitchell et Alii, Re: Will, 133 Me. 81; McKenzie v.
Farnham, 123 Me. 152; Packard, Aplt., 120 Me. 556; Pal-
mer’s Appeal, 110 Me. 441.

The sufficiency of bills of exceptions to the findings and
decrees of the Supreme Court of Probate is determined by
the same rules of law which determine the sufficiency of
bills of exceptions in other civil cases, and especially by
those applicable to bills of exceptions from the findings and
decisions of a single justice in cases tried without the inter-
vention of a jury.
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As said in Bronson, Aplt. 136 Me. 401 with respect to
exceptions to a decree of the Supreme Court of Probate:

“It is now well settled that this Court under R. S,,
Chap. 91, Sec. 24 (now R. S., Chap. 94, Sec. 14),
has jurisdiction over exceptions in civil and erim-
inal proceedings only when they present in clear
and specific phrasing the issues of law to be con-
sidered. The presentation of a mere general ex-
ception to a judgment rendered by a justice at nisi
prius is not sufficient under the statute. Gerrish,
Exr. v. Chambers et al., 135 Me. 70; 189 A. 187.
An exception to a judgment rendered in the Su-
preme Court of Probate is within the rule.” (Em-
phasis ours.)

Exceptions to the findings of a single justice on the
ground that they are erroneous in law, to be within the
foregoing statutory rule must on their face show in what
respect the ruling is in violation of law. In the Bronson
case, which held that the bill of exceptions was insufficient,
it was alleged that “said rulings were erroneous and preju-
dicial to her and she excepts thereto and prays that her
exceptions be allowed.”

The bill itself must state the grounds of exceptions in a
summary manner. The bill must be able to stand alone.
See Bradford v. Davis, 143 Me. 124, 56 Atl. (2nd) 68. The
bill of exceptions must show what the issue was and how
the excepting party was aggrieved. Jones v. Jones, 101
Me. 447.

If the ground of exception to the finding of a single jus-
tice is that it was erroneous in law because there was no
evidence to support it, or because his finding was made
without any evidence, such ground must clearly appear in
the bill of exceptions. A general exception on the ground
that the finding was erroneous in law is not sufficient. As
said in Wallace v. Gilley et al., 136 Me. 523

“The exception, however, is not properly pre-
sented. It is directed generally and indiscrimi-
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nately to the judgment below. It is not stated
whether the error alleged is based upon the erro-
neous application of established rules of law, or
upon findings of fact unsupported by evidence, or
on other exceptionable grounds. It is now settled
that the presentation of a mere general exception
to a judgment rendered by a justice at nisi prius
does not comply with the law.”

If it is claimed that the error in law is because the find-
ing of fact is without any evidence to support it, the bill of
exceptions should contain such allegation or its equivalent.
The bill of exceptions in the present case, so far as it re-
lates to the finding by the Justice of the Supreme Court of
Probate that the testatrix died a resident of Cumberland
County, and to his decision that the document presented
was her last will and testament based upon his finding that
she was possessed of testamentary capacity, nowhere alleges
that such findings or either of them, were made without evi-
dence to support them. Nor does the bill of exceptions con-
tain language equivalent to such allegations. On the other
hand, the bill of exceptions itself with respect to those sub-
jects clearly shows that there was evidence with respect to
each of them to be weighed and passed upon by the presid-
ing justice and from which he could draw conclusions which
supported his findings with respect thereto.

The effect of the statements contained in the bill of excep-
tions respecting these issues amounts to no more than that
the presiding justice erred in making his choice between
two conclusions, either of which he could have made from
the facts set forth in the bill of exceptions. The exceptions
to so much of the decree as relates to the jurisdiction of the
court and to the sustaining of the will are insufficient.
Neither of them either by direct allegation or by necessary
inference alleges any error of law on the part of the pre-
siding justice. They must be overruled as insufficient.

Realizing, however, the importance of this case to the
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parties, involving as it does an estate of approximately one-
half million dollars, we have carefully examined the case
upon its merits so far as these issues are concerned. The
reading of the entire record presented to us, consisting of
1,332 pages, together with a volume of exhibits consisting
of 75 pages, and the briefs of the parties containing 187
pages, and an examination of the cases cited was no small
task. In approaching this task we were bound by the rule,
too well established to require further mention, that if there
is any evidence to support the findings and decree of the
Supreme Court of Probate, exceptions will not lie. Even
had the bill of exceptions been sufficient, because of the
foregoing rule we would not have been obliged nor would it
have been within our province to study the voluminous re-
port of the evidence in this case for the purpose of ascer-
taining on which side the evidence preponderates or what
testimony we regard as most entitled to credence, or which
of alternative possible inferences we would have drawn
therefrom. Our duty under such circumstances would be
confined to the determination of whether the conclusions
reached by the Justice of the Supreme Court of Probate
were erroneous as a matter of law. Questions of fact once
settled by the Justice of the Supreme Court of Probate, if
his findings are supported by any evidence, are finally de-
cided. Such justice and he alone is the sole judge of the
credibility of witnesses and the value of their testimony.
It is only when his findings are made without any evidence
to support them that we can disturb them on exceptions as
erroneous in law.

From a careful and thorough study of the record and the
briefs we are convinced that no injustice is being done by
overruling on technical grounds those exceptions, contained
in parts 1 and 3 of the bill of exceptions, which respectively
relate to the questions of jurisdiction and to the allowance
of the will. The decree of the Supreme Court of Probate,
affirming as it does the jurisdiction of the Probate Court of
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Cumberland County and allowing the will of the decedent,
is not only supported by credible evidence, but it is incon-
ceivable to this court that the Supreme Court of Probate
could have arrived at any other decision upon the record
before it. The evidence clearly demonstrated that the testa-
trix changed her domicile from Richmond to Portland some-
time in 1920 or 1921, and retained her domicile in Portland
to the time of her death. The evidence clearly demonstrated
that the will was duly executed with all of the required
formalities prescribed by our Statute of Wills. The evi-
dence further demonstrated, even beyond a reasonable
doubt, that at the time the testatrix executed the same she
was a person of sound mind and of sufficient age as required
by R. S., Chap. 155, Sec. 1. There was no evidence that
even remotely suggested that the execution of the will was
obtained by fraud, deceit or undue influence.

A discussion or analysis of the voluminous testimony up-
on these issues would serve no useful purpose. The decree
of the Supreme Court of Probate was amply supported by
credible evidence. It was not erroneous in law and the ex-
ceptions to it set forth in parts 1 and 3 of the bill of excep-
tions, even if sufficiently stated, would have to be overruled.

With respect to the group of exceptions contained in that
part of the bill of exceptions numbered 2, we will discuss
later the exceptions contained therein in the portion thereof
lettered G. As to all of the other exceptions contained in
part 2 of the bill of exceptions, we will say as did Chief
Justice Dunn in Eastman, Appellants, 135 Me. 233, they are
“Exceptions to rulings excluding evidence, and admitting
evidence, detail whereof would promote no serviceable end
(and they) are not sustainable. Clearly no ruling did prej-
udice to any legal right. Neal v. Rendall, 100 Me. 574 ; 62
A. 706; Ross v. Reynolds, 112 Me. 223; 91 A. 952.” They
must be overruled.

Our only reason for discussion of the exceptions con-
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tained in part 2 and lettered G is for the purpose of re-
affirming at this time an established rule of evidence, which
reaffirmation we believe may be serviceable in the future.
One of the issues before the Supreme Court of Probate was
the mental capacity of the testatrix. On that issue the bur-
den of proving as a fact that the testatrix at the time of the
execution of the will by her was of sound mind was upon
the proponents of the will. The proponents were permitted
to ask numerous non-expert witnesses, who were acquainted
with the testatrix and who had business and social contacts
with her, questions of the following tenor:

“Q. In such times as you did see her there, did you
observe any facts about her conversation that
indicated anything singular or unusual re-
specting her mental condition?

A. No, sir.

Q. Did you ever hear her say anything or do any-
thing that indicated to you that her mind was
affected or weakened?

A. No, sir.”

These questions, propounded to numerous witnesses, were
admitted and answered over the objection of the contestants
and exceptions in each instance were taken and allowed and
the exceptions properly preserved and allowed in the bill of
exceptions in part 2 G thereof. If this testimony was im-
properly admitted it would be prejudicial.

The objection to these questions was based upon the rule
that a non-expert witness (other than a family or other
skillful and reputable physician with adequate opportunity
for observing and judging his mental qualities, or an attest-
ing witness to the will) is not allowed to give a direct
opinion as to the mental condition of a testator, when that
condition is in issue. These questions, however, were clear-
ly admissible under the rule laid down by this court in
Robinson v. Adams, 62 Me. 369. In that case Narcissa



238

HEATH ET AL. APPLTS. FROM DECREE

[146

Stone and William G. Barrows, who were not witnesses to

the will then in question, were offered as witnesses.

respect to their testimony we said:

“The exceptions to the answers of Narcissa Stone
and Wm. G. Barrows are based on the assumption
that they were expressions of opinions by non-
experts. These answers were given in connection
with details of certain facts introduced by the ap-
pellees, in refutation of the allegation of unsound-
ness of mind made by the appellant. They were
both mere negations; statements that they did not
observe certain facts touching the mental condi-
tion of the testatrix; i. e., one said she did not
observe any failure of mind, and the other, who
was a witness to a former will, that he observed
nothing peculiar. State v. Pike, 49 N. H., 408.

The only objection in the argument is, that these
were expressions of opinion on the question of
testamentary capacity.

The question, whether opinions of witnesses not
experts are, in all cases where insanity or de-
lusions are in question, to be excluded, has recently
been much discussed, particularly in a learned
opinion by Mr. Justice Doe of the Supreme Court
of New Hampshire.

If the case required it, we might, perhaps, review
some of the former decisions of this court. But,
certainly nothing less than a distinct expression of
the opinion (emphasis ours) of the witness, given
as such opinion directly (emphasis ours), comes
within our rule. Mere negations, such as stated
by these witnesses, do not give to the jury an af-
firmative opinion (emphasis ours). They, at most,
state negatively that nothing was observed by
them. This is not an opinion of the witness, but
had relation to a fact, as to the condition of the
person.”

With

The foregoing case of Robinson v. Adams was quoted in
Fayette v. Chesterville, 77 Me. 28. See also Plummer v.
Life Insurance Co., 132 Me. 220, 226.
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Maine is not peculiar and alone in admitting such testi-
mony. The same rule prevails in Massachusetts. See Gor-
ham v. Moor, 197 Mass. 522; Jenkins v. Weston, 200 Mass.
488; Leary v. Webber Co., 210 Mass. 68; Commonwealth v.
Borasky, 214 Mass. 313; Raymond v. Flint, 225 Mass. 521;
Old Colony Trust Co. v. Di Cola, 233 Mass. 119; Neill v.
Brackett, 241 Mass. 534. In fact the specific questions here
objected to are those the admissibility of which was sus-
tained in Gorham v. Moor, supra. When the mental condi-
tion of a person is in issue these questions and questions of
similar import are admissible. They were admissible in
this case, and there was no error upon the part of the pre-
siding justice in permitting them to be asked and answered.

There being no prejudicial legal error in any ruling chal-
lenged by the bill of exceptions, the exceptions must be
overruled.

Exceptions overruled in both cases.

OPINION
OF THE JUSTICES OF THE SUPREME JUDICIAL COURT

GIVEN UNDER THE PROVISIONS OF SECTION 3
OoF ARTICLE VI OF THE CONSTITUTION

QUESTIONS PROPOUNDED BY THE SENATE
IN AN ORDER PASSED APRIL 12, 1951
ANSWERED APRIL 20, 1951
SENATE ORDER PROPOUNDING QUESTIONS

STATE OF MAINE
IN SENATE
April 12, 1951

To the Honorable Justices of the Supreme Judicial Court:

Whereas, it appears to the Senate of the Ninety-Fifth
Legislature that the questions of law hereinafter pro-
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pounded are important and that it is upon a solemn oc-
casion, the following statement of facts and questions of
law are herewith submitted:

STATEMENT

There are pending before the Ninety-Fifth Legislature
several tax bills any one of which, if enacted, would insti-
tute a program of taxation designed to provide revenue for
the state government on a large scale. If any one of these
bills is enacted it is also contemplated that the revenue pro-
duced will be such that state government could and should
withdraw from taxation of real and personal property (the
state levy upon valuation). For this purpose, the pending
legislation makes provision for the repeal of the state tax
levy so-called. Whether the new tax, if enacted, be a sales
or income tax or both or combination of both, it is con-
templated that the field of taxation wherein a levy upon
valuation is imposed will be left to municipalities for the
production of revenues to support and maintain municipal
functions of government.

It is common knowledge that there are large areas of the
state in which there are no organized municipal govern-
ments in which areas, commonly called the unorganized
territory, it is necessary for the state to directly support
and maintain governmental functions ordinarily the re-
sponsibility of local governments. One of the direct state
responsibilities in the unorganized territories, there being
no municipal government to provide therefor, is to provide
for the support and maintenance of public schools. At-
tached hereto and made a part hereof is a copy of Legis-
lative Document No. 562 entitled “An Act to Create the
Maine School District,” which, if enacted, purports to make
provision for the support and maintenance of schools in the

unorganized territory.

NOW, THEREFORE, BE IT ORDERED:
That the Justices of the Supreme Judicial Court are re-
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quested to give to the Senate, according to the provisions of
the Constitution on this behalf, their opinion on the follow-
ing questions, to wit:

Question 1.

If Legislative Document No. 562 were duly enacted, as-
suming the administrative district purporting to be created
thereby were created by direct terms, would the same be
constitutional?

Question 2.

In view of the obvious purposes of Legislative Document
No. 562, is it constitutional, if enacted, to assess a tax upon
property in an unorganized township in the unorganized
territory in which township there are no inhabitants?

A. Would such assessment in such territory be consti-
tutional with respect to property in an unorganized town-
ship in which there are one or more inhabitants, but none of
school age?

B. Are unorganized townships within the unorganized
territory a basic factor in the assessment of taxes?

Question 3.

Is it essential to the constitutionality of Legislative Docu-
ment No. 562, if enacted into law, that it be submitted by
referendum to the legal voters resident within such un-
organized territory for acceptance or rejection?

Question 4.

If the answer to Question 3 is in the affirmative, may
existing facilities provided by the election laws be utilized
for such referendum or will additional legislation be re-
quired?

In Senate Chamber, April 12, 1951

Read and Passed

(Signed) Chester T. Winslow,
Secretary
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NINETY-FIFTH LEGISLATURE

Legislative Document No. 562
H.P. 1034 House of Representatives, February 9, 1951

Referred fo the Committee on Taxation. Sent up for
concurrence and ordered printed.

HARVEY R. PEASE, Clerk

Presented by Mr. Sinclair of Pittsfield.

STATE OF MAINE

IN THE YEAR OF OUR LORD NINETEEN
HUNDRED FIFTY-ONE

AN ACT to Create the Maine School District.

Be it enacted by the People of the State of Maine, as follows:

Sec. 1. R. S, c. 37, §§ 155-A - 155-E, additional. Chap-
ter 37 of the revised statutes is hereby amended by adding
thereto 5 new sections to be numbered 155-A to 155-E, in-
¢lusive, to read as follows:

‘Maine School District

Sec. 155-A. Maine school district. The administrative
district known as the Maine school district shall include all
of the unorganized territory of the state, and any areas
which may subsequently become a part of the unorganized
territory.

Sec. 155-B. Assessment of tax. An annual tax of not
over 714 mills on the dollar shall be assessed upon all the
property in the Maine school district, including rights in
public reserved lots, 114 mills to be expended under the di-
rection of the state tax assessor for the purpose of property
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appraisal within the district, and not over 6 mills to be
used for schooling of children residing in said district. Such
tax shall be paid on or before the 1st day of October, an-
nually. The valuation as determined by the board of equal-
ization, and set forth in the statement filed by it as provided
by section 65 of chapter 14, shall be the basis for the compu-
tation and apportionment of the tax assessed. The state
tax assessor shall determine, in accordance with the pro-
visions of section 74-A of chapter 14, the amount of such
taxes due from the owners of lands in each unorganized
township and lot or parcel of land not included in any town-
ship and rights in public reserved lots, and such amounts
shall be included in the statements referred to in section
T7 of chapter 14. The tax assessed shall be valid, and all
remedies herein provided shall be in full force if said prop-
erty is described with reasonable accuracy whether the
ownership thereof is correctly stated or not.

Sec. 155-C. Determination of tax; certification to state
tax assessor. The commissioner of education shall before
March 15, annually, make an estimate of the cost of school- .
ing children residing in the Maine school district for the
school year beginning the following July 1. Such amount
shall not exceed an amount equivalent to a tax of 6 mills on
the last state valuation of property in the unorganized ter-
ritory, as determined by the board of equalization and set
forth in the statement filed by it under the provisions of
section 65 of chapter 14. The commissioner of education
shall certify such amount to the state tax assessor not later
than March 15, annually, following the making of such
estimate.

Sec. 155-D. Assessment and collection of tax. The
state tax assessor shall, not later than April 1 of the same
year, make an assessment of the total amount certified to-
gether with 114 mills on the dollar of valuation for property
appraisal and shall determine the amount of tax due in ac-
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cordance with the provisions of section 74-A of chapter 14
and include such amounts in the statement referred to in
section 77 of chapter 14. The state tax assessor shall col-
lect such taxes and deposit the receipts with the treasurer
of state daily, and so much of the taxes so collected as were
assessed for school purposes and so much as were assessed
for appraisal purposes shall be eredited on the books of the
state to appropriate accounts. Payment and collection of
such school district taxes shall be in accordance with the
provisions of sections 77-A to 77-C, inclysive, of chapter 14.

Sec. 155-E. Expenditure of funds by the commissioner
of education. The commissioner of education is hereby au-
thorized to expend so much of the funds of the Maine school
district as were assessed for school purposes for the cost of
schooling of children residing within the Maine school dis-
trict, in accordance with the provisions of this chapter.
Any unexpended balance in such account shall be carried
forward in the books of the state and shall not lapse.’

Sec. 2. R. S., c. 14, § 93, amended. The 1st paragraph
of section 93 of chapter 14 of the revised statutes is hereby
amended to read as follows:

‘Each owner or person in charge or control of personal
property such as would not be exempt from taxation if it
were located in a city or town of this state, and not other-
wise subject to taxation under existing laws of the state of
Maine, which on the 1st day of April in each year is situ-
ated whether permanently or temporarily, within an un-
organized township, shall, on or before the 1st day of May
in each year, return to the state tax assessor a complete list
of such property upon blanks furnished by said assessor;
and such property shall be assessed by said state tax asses-
sor for a just proportion of all scheol district and county
taxes; but none of the property described in this section
shall be included in the state valuation as made for un-
organized townships.’
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Sec. 3. R. S, c. 37, § 145, amended. Section 145 of
chapter 37 of the revised statutes is hereby amended to read
as follows:

‘Sec. 145. State to cooperate with U. S. government for
schooling of children on government reservation. Special
arrangements may be made to provide elementary school
privileges in cooperation with the United States govern-
ment for a child or children residing with a parent or legal
guardian at any light station, fog warning station, life-
saving station or other place within a United States govern-
ment reservation, from such appropriation as the legisla-
ture may provide for the purpose, and under such rules and
regulations as may be made by the commissioner and ap-
proved by the governor and council.’

Sec. 4. R. S, c. 37, § 146, amended. Section 146 of
chapter 37 of the revised statutes, as amended by section 7
of chapter 350 of the public laws of 1945, is hereby further
amended to read as follows:

‘Sec. 146. Appropriation for schools in unorganized ter-
ritory; how used. Such amounts as are necessary to pro-
vide schooling for children residing in the unorganized ter-
ritory shall be paid out of the funds of the Maine School
District account. The commissioner is authorized to use
such funds for any purpose in connection with the school-
ing of children in the unorganized territory of the state,
including: teachers’ salaries, board and traveling expenses;
fuel and janitor service; tuition, board and transportation
of elementary school pupils; secondary school tuition; text-
books, school apparatus and supplies; erection, equipment,
repair and maintenance of schoolhouses and requisite build-
ings, all of which schoolhouses shall conform to the mini-
mum requirements for school buildings as provided by sec-
tion 21; lots for school buildings or leases thereof; services
and expenses of agents and attendance officers, and clerical
assistance; and any other expenses he may deem necessary.’
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Sec. 5. R.S., c. 37, § 148, repealed. Section 148 of chap-
ter 37 of the revised statutes, as amended by section 30 of
chapter 41 and by section 8 of chapter 350, both of the pub-
lic laws of 1945, is hereby repealed.

ANSWER OF THE JUSTICES
To the Honorable Senate of the State of Maine:

The undersigned Justices of the Supreme Judicial Court,
in giving you their opinion upon the important questions of
law propounded to them by the Senate Order passed April
12, 1951, as Section 3 of Article VI of the Constitution re-
quires them to do, feel compelled to recognize, as their
predecessors did on July 1, 1903, that the particular in-
quiries involve an issue of such inclusive scope that some-
thing more than a categorical answer is required. See
Opinion of the Justices, 97 Me. 595, at 597. On that oc-
casion the two questions asked were whether a proposed
enactment, if it became a law, would violate the provisions
of (1) Section 8 of Article IX of the Constitution, or (2)
any of the provisions thereof. The justices restated the
more inclusive issue thus raised, as follows:

“In levying a State tax, is the Legislature pro-
hibited by the Constitution from fixing a higher
rate of taxation upon lands outside of incorporated
cities, towns and plantations than the rate * * *
within such municipalities?”

They answered it affirmatively, relying on said Section §,
and advised that the proposed legislation was ‘“‘contrary to
the Constitution.”

Reference to the “Statement’” carried in the Preamble of
the Senate Order, discloses that the Legislature contem-
plates the abandonment of the system of property taxation
which has been the principal source of the State’s revenues,
or one of them, and substituting one which cannot be ex-
pected to produce any substantial yield in the unorganized
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territory of the State. We cannot doubt that Question No.
1 involves a more fundamental and underlying one, which
might be stated as follows:

“Has the Legislature any option, if it desires
that the property in the unorganized territory of
the State shall continue to contribute to the cost
of government, or to the maintenance of schools,
except to continue to tax all the property within
the State, not exempt from taxation, at a uniform
rate, according to its just value?”

Statements of Justices of this Court, not only in Opinions
such as this but in decided cases, require a negative answer
to that question. Two such statements were made in giving
consideration to taxes imposed on the property in unorgan-
ized territory to provide a proportionate part of funds for
the operation of schools elsewhere. In the first of them,
Opinion of the Justices, 68 Me. 582, the constitutional valid-
ity of P. L., 1872, Chap. 43, imposing a mill tax for the sup-
port of schools, was declared. It was said of that legisla-
tion, that:

“All the property in the state is assessed * accord-
ing to its valuation. All contribute thereto in pro-
portion to their means.”

In the second, Sawyer v. Gilmore, 109 Me. 169, a new school
fund was established, through a similar tax, and a different
system for the distribution of its yield was provided. In
declaring the validity of that law Mr. Justice Cornish said
that:

“The Legislature has the right * * * to impose an
equal rate of taxation upon all the property in the
State * * * for the purpose of distributing the pro-
ceeds * * * for common school purposes.”

Each of the statements quoted above was grounded in the
requirement of Section 8 of Article IX of the Constitution
that all taxes upon real and personal property, until and
unless the Legislature should provide especially for the tax-
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ation of intangible personal property as therein author-
ized: “Shall be apportioned and assessed equally, according
to the just value thereof.”

Subject to the right to levy taxes for municipal and
county purposes and to exceptions of the nature of those
considered in Hamilton v. Portland Pier Site District, 120
Me. 15, and Inhabitants of Sandy River Plantation v. Lewis
and Maxcy, 109 Me. 472 (Maine Forestry District Tax)
permitting the assessment of special local taxes for special
local purposes based upon local benefits, any and all taxes
assessed upon real and personal property by the State must
be assessed on all of the property in the State on an equal
basis while that provision of the Constitution remains un-
changed.

We answer Question No. 1 by saying that the proposed
legislation would not be constitutional if enacted. This
being true, on the fundamental ground stated, no good pur-
pose would be served by considering the additional ques-
tions.

Dated at Portland, Maine, this twentieth day of April,
1951.

Respectfully submitted:

HAROLD H. MURCHIE
SIDNEY ST. F. THAXTER
RAYMOND FELLOWS
EDWARD F. MERRILL
WILLIAM B. NULTY
ROBERT B. WILLIAMSON
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OPINION

OF THE JUSTICES OF THE SUPREME JUDICIAL COURT
GIVEN UNDER THE PROVISIONS OF SECTION 3
OF ARTICLE VI OF THE CONSTITUTION

QUESTIONS
PROPOUNDED BY THE HOUSE OF REPRESENTATIVES
IN AN ORDER PASSED APRIL 19, 1951
ANSWERED APRIL 21, 1951
HOUSE OF REPRESENTATIVES ORDER PROPOUNDING
QUESTIONS

STATE OF MAINE

In House of Representatives

Whereas, there is now pending before the House of Rep-
resentatives of the 95th Legislature of the State of Maine,

Bill, “An Act to Facilitate Extension of the Maine
Turnpike” (House Paper 686) (Legislative Document
416), a printed copy of which is hereto attached and
made a part hereof; (Exhibit “A”)

Whereby it is proposed to add a new subsection VIII
to Sec. 107 (Limitation on Use of General Highway
Funds) of Chap. 20 (State Highway Department) of
the Revised Statutes of 1944, which proposed new sub-
section VIII provides for the payment by the Treas-
urer of the State to the Maine Turnpike Authority
created by Chap. 69 of the Private and Special Laws
of 1941, a portion of the state tax on gasoline for the
purposes more fully stated therein, and

Whereby in the last sentence of the proposed new
subsection VIII it is provided that “Upon the issu-
ance of Turnpike revenue bonds or Turnpike revenue
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refunding bonds by the Authority under the provisions
of Chap. 69 of the Private and Special Laws of 1941, as
amended and supplemented, the provisions of this sub-
section shall be deemed to constitute a material part of
the contract between the authority and the holders of
such bonds,” and

Whereas, an amendment is proposed to said Bill, a copy
of which proposed amendment is hereto attached and made
a part hereof; (Exhibit “B”) and

Whereas, grave doubt has arisen as to the constitution-
ality of such Bill, with or without the proposed amendment,
with relation to

1. The pledging of the credit of the State, directly
or indirectly, and

2. The diversion of State Highway funds, and

Whereas, to the House of Representatives of the 95th
Legislature it appears that the questions of law herein
raised are important and that the occasion is a solemn one;
NOW, THEREFORE, BE IT ORDERED, That the Justices
of the Supreme Judicial Court are hereby respectfully re-
quested to give to the House of Representatives, according
to the provisions of the Constitution in this behalf, their
opinion on the following questions, to wit:

Question 1. Is the Maine Turnpike Authority a ‘“State
Department” within the meaning of Article
LXII of the Constitution?

Question 2. Would Bill, “An Act to Facilitate Exten-
sion of the Maine Turnpike” (House Paper
686) (Legislative Document 416) if en-
acted by the Legislature, in its present
form, pledge the credit of the State directly
or indirectly, contrary to the Constitution?
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Question 3.

Question 4.

Question 5.
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Would Bill, “An Act to Facilitate Exten- .
sion of the Maine Turnpike” (House Paper
686) (Legislative Document 416) if en-
acted by the Legislature, in its present
form, divert State Highway Funds con-
trary to the Constitution?

Would Bill, “An Act to Facilitate Exten-
sion of the Maine Turnpike” (House Paper
686) (Legislative Document 416) if amend-
ed as proposed (Exhibit “B”) and if en-
acted, pledge the credit of the State directly
or indirectly, contrary to the Constitution?

Would Bill, “An Act to Facilitate Exten-
sion of the Maine Turnpike” (House Paper
686) (Legislative Document 416) if amend-
ed as proposed (Exhibit “B’’) and if en-
acted, divert State Highway Funds con-
trary to the Constitution?

Exhibit “A”

NINETY-FIFTH LEGISLATURE
Legislative Document No. 416

H. P. 686

House of Representatives, February 2, 1951.

Referred to Committee on Highways. Sent up for con-
currence and ordered printed.

HARVEY R. PEASE, Clerk.

Presented by Mr. Sinclair of Pittsfield.

STATE OF MAINE

IN THE YEAR OF OUR LORD NINETEEN

HUNDRED FIFTY-ONE

AN ACT to Facilitate Extension of the Maine Turnpike.

Preamble.

Whereas, by chapter 69 of the private and

special laws of 1941, approved April 17, 1941 (herein some-
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times called the “act”), the Maine Turnpike Authority
(herein sometimes called the “authority’”) was duly created
as a body corporate and politic and was authorized and em-
powered to construct, maintain and operate in integral
operating units a turnpike from a point at or near Kittery
in York county to a point at or near Fort Kent in Aroostook
county, and to issue turnpike revenue bonds payable solely
from revenues to pay the cost of such construction; and

Whereas, it is declared by the act that the accomplish-
ment by the authority of the authorized purpose stated in
the act is for the benefit of the people of the state of Maine
and for the improvement of their commerce and prosperity
in which accomplishment the authority will be performing
essential governmental functions, and when all bonds is-
sued by the authority for paying the cost of the turnpike
and the interest thereon shall have been paid or a sufficient
amount for the payment of all such bonds and the interest
to maturity thereon shall have been set aside in trust for
the benefit of the bondholders and shall continue to be held
for that purpose, the authority shall be dissolved and the
turnpike, its connecting tunnels and bridges, overpasses and
underpasses, its leases, rights, easements, franchises, land
and property shall become the property of the state of
Maine and all revenue therefrom shall become payable to
the treasurer of state as a part of the highway funds of the
state and the turnpike, its connecting tunnels, bridges, over-
passes and underpasses shall be maintained and operated
by the state highway commission, and all funds of the
authority not required for the payment of the bonds and
all machinery, equipment and other property belonging to
the authority appertaining to the maintenance and oper-
ation of the turnpike shall be vested in the state highway
commission; and

Whereas, the first integral operating unit of the turnpike,
extending from a point in the town of Kittery at or near
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the approach to the interstate toll bridge over the Piscata-
qua river to a point in the city of Portland in Cumberland
County connecting with Congress street in the Stroudwater
section, with an approach connecting with U. S. Route No.
1 at or near Cash Corner in South Portland, has been con-
structed by the authority and such construction was fi-
nanced by an issue of turnpike revenue bonds of the au-
thority in the aggregate principal amount of $20,600,000,
all of which are now outstanding and unpaid; and

Whereas, the construction of an additional unit of the
turnpike, extending from the present northern terminus
of the first unit at Portland into or through the heart of the
state will greatly improve the commerce and prosperity and
the health and living conditions of all the people in the
state; and

Whereas, the construction of such additional unit will re-
lieve traffic congestion on existing highways which is rapid-
ly becoming a menace to the safety of the inhabitants of the
state, and will relieve the highway funds of the state of
enormous expenditures for widening and constructing extra
lanes on existing highways; and

Whereas, the construction and operation of such addi-
tional units will substantially add to the funds available
by the state of Maine for construction of public highways
and will attract many motorists to Maine who will, in turn,
buy more gasoline and further increase revenues of the
state for use on other public highways; and

Whereas, the provisions of this supplemental act are nec-
essary to effect the financing of such additional unit; now,
therefore,

Be it enacted by the People of the State of Maine, as follows:

R. S., e. 20, § 107, sub-§ VIII, additional. Section 107 of
chapter 20 of the revised statutes is hereby amended by
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adding thereto a new subsection, to be numbered VIII, to
read as follows:

‘VIII. For returning and paying to the Maine Turnpike
Authority, created by chapter 69 of the private and spe-
cial laws of 1941, an amount equal to the amount of the
tax on that number of gallons of internal combustion en-
gine fuels which are consumed on each integral operating
unit of the turnpike theretofore constructed by the author-
ity under the provisions of said chapter 69, the amount to
be paid to the authority to be calculated on the basis of 1
gallon of fuel for each 15 miles of motor vehicle travel
over each such unit. On or before the 15th day of each
month, the executive director of the authority shall cer-
tify to the treasurer of state the number of miles of motor
vehicle travel over each such unit in the preceding cal-
endar month, and within 15 days after the receipt of
each such certificate, the treasurer of state shall pay to
the secretary and treasurer of the authority, or to such
trustee or cotrustee of funds of the authority as shall be
designated by the authority, the amount payable to the
authority according to such certificate and calculated as
above set forth; provided, however, that there shall be
deducted from the amount payable for the last month of
each calendar year a pro rata part of the amount ex-
pended during such calendar year under the provisions of
subsection IV. The amount so paid to the authority on
account of each such unit shall be deemed to be revenues
of such unit the same as tolls and other revenues collected
by the authority. Until bonds are issued by the authority
for paying the cost of an additional integral operating
unit of the turnpike, all moneys received by the turnpike
authority under the provisions of this subsection shall
be deposited in a special fund and may be used by the
authority only for the purpose of conducting traffic and
engineering studies preparatory, and deemed by the au-
thority necessary, in order to extend or construct an ad-
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ditional operating unit of the turnpike. Upon the issuance
of any turnpike revenue bonds or turnpike revenue re-
funding bonds by the authority under the provisions of
chapter 69 of the private and special laws of 1941, as
amended and supplemented, the provisions of this sub-
section shall be deemed to constitute a material part of
the contract between the authority and the holders of
such bonds.’

‘ Exhibit “B”
Committee Amendment “A” to H. P. 686, L. D. 416

Bill “An Act to Facilitate Extension of the Maine Turn-
pike”

Amend said Bill by striking out everything after the
words ‘“subsection IV.” and inserting in place thereof the
following :

Until bonds are issued by the authority for paying the
cost of an additional integral operating unit of the turn-
pike, all monies received by the turnpike authority under
the provision of this subsection shall be deposited in a
special fund and may be used by the authority only for
the purpose of conducting traffic and engineering studies
preparatory, and deemed by the authority necessary, in
order to extend or construct an additional operating unit
of the turnpike. Upon the issuance of any turnpike rev-
enue bonds or turnpike revenue refunding bonds by the
authority under the provisions of Chapter 69 of the
Private and Special Laws of 1941, as amended and sup-
plemented, the amount so paid to the authority on ac-
count of each such unit shall be deemed to be revenue
of such unit the same as tolls and other revenues collected
by the authority.

ANSWER OF THE JUSTICES

To the Honorable House of Representatives of the
State of Maine:

The undersigned, Justices of the Supreme Judicial Court,
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’

having considered the questions submitted to them by the
Order of the House of Representatives passed April 19,
1951, respectfully answer as follows:

The Maine Turnpike Authority is not a ‘“State Depart-
ment” within the meaning of Article LXII of the Amend-
ments to the Constitution. Our answer to Question 1, there-
fore is “No.”

The Maine Turnpike Authority not being a state depart-
ment within the meaning of said provision of the Constitu-
tion, the payment to it of any part of the revenues referred
to in said provision of the Constitution, as provided for in
House Paper No. 686, Legislative Document No. 416, being
an act entitled “An Act to Facilitate Extension of the Maine
Turnpike,” either in its present form or if amended as pro-
posed by Exhibit “B” would constitute a diversion thereof
contrary to said provision of the Constitution. Our answer
to Questions 3 and 5 is “Yes.”

In view of the answers to Questions 1, 3 and 5 it seems
unnecessary to answer Questions 2 and 4.

Dated at Portland, Maine, this twenty-first day of April,
1951.

Respectfully submitted :

HAROLD H. MURCHIE
SIDNEY ST. F. THAXTER
RAYMOND FELLOWS
EDWARD F. MERRILL
WILLIAM B. NULTY
ROBERT B. WILLIAMSON
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OWEN E. JONES, SR.
AND
ELINOR B. JONES

vs.

HowARD T. DEARBORN
Knox. Opinion, April 24, 1951.
Equity. Injunction. Title.

Equity will not take jurisdiction to compel the removal of an alleged
nuisance which is already existing, and restrain its continuance by
injunction, until the alleged infringement and the existence of the
nuisance resulting therefrom have first been established in an action
at law, except in cases of sufficient reason where the necessity is
imperious or irreparable injury is threatened, or to avoid a multi-
plicity of suits, or where the remedy at law is inadequate.

ON APPEAL.

This is an equity action to enjoin an alleged unlawful use
of land, obstruction of a right of way, and for damages.
The title to the land is in dispute. The sitting justice
granted the injunction and assessed damages at $1.00. De-
fendant appealed. Appeal sustained. Injunction dissolved.
Bill dismissed without prejudice to the right of the plain-
tiffs to proceed at law. Case fully appears below.

Stanley L. Bird, for plaintiffs.
Frank F. Harding, for defendant.

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTYy, WILLIAMSON, JJ.

THAXTER, J. This is an action in equity to enjoin the de-
fendant from an alleged unlawful use of the plaintiffs’ land,
for obstruction of a right of way across it, and for damages
for such unlawful use and obstruction. The defendant ad-
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mitted by his answer and agreed statement that he had
obstructed the right of way which was conveyed to his pred-
ecessors in title by deed and that he intended to continue
such obstruction. The plaintiffs acquired their title to the
servient tenement by warranty deed from Erland N. Rec-
ords on August 30, 1949, who in turn by various convey-
ances acquired title from Isaac Jameson, who in 1892 was
the owner of a large tract of land in the area which in-
cluded both the dominant tenement, now owned by the de-
fendant, and the servient tenement, now owned by the
plaintiffs. The sitting justice sustained the bill in equity,
granted the injunction asked for, and assessed damages at
$1.00. The defendant appealed and a temporary injunction
was granted pending appeal. The case is now before us on
this appeal. '

As said by Chief Justice Wiswell in Sterling v. Littlefield,
97 Me. 479, 481:

“This court, from the time of its earliest decision
upon the subject until the present time, has always
adhered to the general rule, that, while, in a proper
case, equity will interfere to prevent a threatened
and prospective nuisance, it will not take jurisdic-
tion to compel the removal of an alleged nuisance
which is already existing, and restrain its con-
tinuance, by injunction, until the alleged infringe-
ment of the complainant’s rights and the existence
of the nuisance resulting therefrom, have first
been established in an action at law. To this rule
there are undoubtedly various exceptions which
have been recognized by the court. The aid of the
equity court and its intervention by injunction
may be invoked in the case of an existing nuisance,
notwithstanding that the right has not been first
determined, when the necessity is imperious, or
where immediate and irreparable injury is threat-
ened unless relief be given in equity, or where, on
account of the necessity of a multiplicity of suits
at law, or even for some other sufficient reason, the
remedy at law would be inadequate.”
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The facts of this case do not bring it within any of the
exceptions therein set forth.

Appeal sustained.
Injunction dissolved.

Bill dismissed without prejudice
to the right of the plaintiffs
to proceed at law.

KENNETH A. HUNTER
vSs.
FRANK H. TOTMAN

FRANK H. ToTMAN
V8.
KENNETH A. HUNTER
Aroostook. Opinion, April 24, 1951.

Evidence. Shop Book Rule. Expert Witnesses.
Offer to Compromise.

R. S., 1944, Chap. 100, Sec. 183, a statute that éﬁ‘ects the “shop book
rule,” is applicable only to entries that fairly may be considered
an “account.”

Whether a witness called as an “expert” possesses necessary qual-
ifications is a preliminary question for the court and the decision
is conclusive unless it clearly appears that the evidence was not
justified or that it was based upon some error in the law.

The admissibility of a letter or other evidence containing an offer to
compromise or settle a pending claim depends upon intention. An
offer to compromise a claim, or to purchase one’s peace, cannot be
shown to prove liability. If he intends an admission of liability,
coupled with an endeavor to settle such liability then it is admis- -
sible to prove such liability. The court must in its discretion deter-
mine the preliminary question of intent.
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ON MOTION FOR NEW TRIAL AND EXCEPTIONS.

This is an action of assumpsit to recover an alleged bal-
ance due on the sale and delivery of potatoes and a cross
action by defendant to recover a claimed overpayment. The
jury returned verdicts for the plaintiff. The cases are be-
fore the Law Court on motion for a new trial, exceptions to
the denial of a motion for directed verdict, exceptions to the
admission of a record or notebook, and a letter which was
in the nature of a compromise. Exceptions sustained. Mo-
tion for new trial in each case sustained. New {trials
granted. Case fully appears below.

Roberts & Bernstein, for plaintiff.
James P. Archibald, for defendant.

SITTING: MURCHIE, C. J., FELLowS, MERRILL, NULTY,
WILLIAMSON, JJ. (THAXTER, J., did not sit.)

FELLOWS, J. These two cases were tried together before
a jury in the Superior Court for Aroostook County, and are

before the Law Court on exceptions and motions for new
trials.

The first case of Kenneth A. Hunter v. Frank H. Totman
was an action of assumpsit to recover for alleged balance
due on sale and delivery of potatoes, by Hunter to Totman,
which potatoes were claimed to be in the plaintiff Hunter’s
storehouse in January 1948. The first action was for the
sum of $57,376, being equivalent to 14,344 barrels of po-
tatoes at $4, less a credit of $54,236 paid by Totman, leav-
ing a claimed balance of $3,140. The jury verdict, in favor
of Hunter as plaintiff, was for $3,140. This first case now
comes to the Law Court on defendant Totman’s motion
for new trial, on exceptions to denial of defendant’s motion
for a directed verdict, on defendant’s exceptions to the ad-
mission of a record or notebook, exceptions to admission of
certain expert testimony, and exceptions to admission of a
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letter, which letter Totman claimed was in the nature of
compromise.

The second case, or cross action, of Frank H. Totman v.
Kenneth A. Hunter, tried with the first case, was an action
of assumpsit to recover claimed overpayment in the sum
of $4,5620, as the difference between the $54,236 that Tot-
man paid to Hunter, for potatoes claimed by Hunter to be
in Hunter’s warehouse, and 12,429 barrels that Totman
says were actually there. The verdict in this second case
was for Hunter as defendant. This second case, tried with
the first case, is before the Law Court on plaintiff Totman’s
general motion for new trial, and on the same exceptions
to admissibility of notebook, the expert testimony and the
letter.

The facts appear to be that, during the season of 1947,
Kenneth A. Hunter of Mars Hill, Maine, produced potatoes
and stored some of them in his potato house. In January
1948 Frank H. Totman of Houlton, Maine, met Hunter at
Mars Hill and discussed these potatoes. The parties dis-
agree as to the exact conversation, but the sale in January
1948 by Hunter to Totman evidently involved 14,344 bar-
rels of “field run” potatoes at $4 per barrel, and Hunter
testified that at the time there were 14,344 barrels in his
house, and the declaration in his writ bases his claim on
that amount.

The potatoes in the potato house were shipped out of the
potato house by Totman, and Totman claimed that the
amount of potatoes purchased by him, and for which he had
made payments to Hunter totaling $54,236, had not been
put into the house. Totman’s payment to Hunter apparent-
ly represents 13,559 barrels at $4.

There was a dispute as to the meaning of a ‘“barrel of
field run potatoes,” but whether it has the meaning as testi-
fied to by various witnesses, of “as they come from the
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field,” or a ‘“twelve peck barrel,” or “a barrel of eleven
pecks,” presents jury questions as to the intention of the
parties at the time of contract. It is not material here for
this decision, because of the methods of proof. Also, if it
means a twelve-peck barrel, Totman says he accounted for
12,429 barrels. If it is an eleven peck barrel, Totman says
he accounted for only 13,559 barrels. Totman claimed a
shortage in either event.

The quantity of potatoes in the potato house at the time
of the sale in January 1948 is the main issue, and to prove
the amount Hunter offered a record or notebook which was
practically his entire case. This book was admitted, and
exception taken.

FIRST EXCEPTION

This record book was kept by Pauline Hunter, the wife of
Kenneth A. Hunter. It contains no items of charges against
Totman, or of credits. It is a memorandum book contain-
ing a transcript of picking records and trucking records.
The book is not a book of accounts concerning Totman.
There was a “truck count” and a “pickers’ count” kept by
the Hunters for their own purposes, such as amounts of
payment due from them to pickers, etc. The original rec-
ords of ‘“tickets” were made by the potato pickers and by
the truck drivers. Mrs. Hunter had no personal knowledge
of her entries. The pickers’ cards, made out by several dif-
ferent potato pickers of the number of barrels picked up,
were placed on barrels in the field and collected by her son
David Hunter. David was then 12 or 13 years of age and
“followed the trucks.” Mrs. Hunter entered totals in many
instances and did not itemize each slip or ticket. There
were two truck drivers, Vincent Lunn and Johnny Smith.
Proof was not made of the book entries by the individuals
who had knowledge, or who made the slips. One truck
driver only was presented as a witness. David Hunter did
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not testify. It does not appear that the other witnesses
could not be easily obtained.

The only evidence presented by Hunter (to apply to
either, and both, of these two cases that were on trial to-
gether) to show the amount of potatoes in the potato house
at the time of sale, was this record or notebook. Mrs.
Hunter testified, and on her testimony the “notebook” (as
she called it) was admitted under Revised Statutes (1944),
Chapter 100, Section 133. Mrs. Hunter said: “A. The
pickers were supplied with picking tickets. Each picker
had his own number, and attached a ticket with his number
to each full barrel he picked. The truck drivers took the
ticket off the full barrel and put it in a small box for that
purpose, and at the end of the day’s operation the truck
boxes were brought to me. I counted the pickers’ tickets
and recorded them in a notebook.” The presiding justice
then admitted the book subject to Totman’s exception. Mrs.
Hunter later said: “A. At the end of each day each truck
driver—and we had two—turned in to me a list or record
showing the number of barrels which he had hauled to the
potato house, so I kept a truck record on one page.” On
cross examination Mrs. Hunter testified that her son David
Hunter (then between 12 and 18) “did not follow the trucks
into the potato house, but that he was the person who
gathered the pickers’ ‘tickets.”” The information to Mrs.
Hunter, she says, came from three persons, Lunn, Smith,
and her son David, who in their turn, received some of their
information from others, or from “tickets” made by others.

The statute (passed by the Legislature in 1933 as Chap-
ter 59 of the Public Laws of 1933) now Revised Statutes
1944, Chapter 100, Section 133, is as follows:

“An entry in an account kept in a book or by a
card system or by any other system of keeping
accounts shall not be inadmissible in any civil pro-
ceeding as evidence of the facts therein stated be-
cause it is transcribed or because it is hearsay
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or self-serving, if the court finds that the entry
was made in good faith in the regular course of
business and before the beginning of the civil pro-
ceeding aforesaid. The court in its discretion, be-
fore admitting such entry in evidence, may, to
such extent as it deems practicable or desirable
but to no greater extent than the law required be-
fore June 30, 1933, require the party offering the
same to produce and offer in evidence the original
entry, writing, document, or account, from which
the entry offered or the facts therein stated were
transcribed or taken, and to call as his witness
any person who made the entry offered or the
original or any other entry, writing, document,
or account from which the entry offered or the
facts therein stated were transcribed or taken, or
who has personal knowledge of the facts stated in
the entry offered.”

The law, “before June 30, 1933,” as referred to in the
above statute, is stated in Mansfield v. Gushee, 120 Me. 333,
which case holds that in order to render account books
admissible, where the entries were made on information
given to the bookkeeper by third parties, it must be shown
(1) the informant is dead or insane, or (2) the informant
is beyond the jurisdiction, or (3) the informant is unable
to attend court. See Mansfield v. Gushee, 120 Me. 333, at
347.

The question now before the court is whether, under
Revised Statutes (1944), Chapter 100, Section 133, a note-
book or inventory of the number of barrels of potatoes in a
field, or the number delivered to a potato house, kept by a
person who had no personal knowledge, from slips or
“tickets,” not being an account and not showing a charge or
a credit, is admissible in evidence, without proof by the per-
son or persons who had the actual knowledge. In other
words, does the statute refer to an account kept to show a
transaction, between the parties to the suit with debits and
credits, or does it mean any inventory, count, statement, or
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measure kept by one of the parties for his own convenience
and use “in the regular course of business?”

In the construction of a statute the fundamental rule
is the legislative intent. Smith v. Chase, 71 Me. 164 ; Pierce
v. Bangor, 105 Me. 413; State v. Koliche, 143 Me. 281, 61
Atl. (2nd) 115, but a statute in derogation of the common
law is strictly construed and is not extended by implica-
tion. Henderson v. Berce, 142 Me. 242, 50 Atl. (2nd) 45;
Haggett v. Hurley, 91 Me. 542, 40 Aftl. (2nd) 561, 41
L. R. A. 362.

At the common law under the “shop book rule,” a book
of accounts showing debits and credits between the parties
to the suit, was admissible as bearing upon the question of
proof of delivery of goods sold or the performance of ser-
vices rendered as charged in the shopkeeper’s books, which,
supported by the oath of the party presenting the books, or
someone in his behalf, was admisgsible, if the person making
the entries was dead, insane, unable to be present, or be-
yond the jurisdiction. Otherwise, the delivery or perform-
ance, must be proved by one cognizant of the facts. Mans-
field v. Gushee, 120 Me. 333, 346, 347. By the above statute
of 1933, the legislature intended to render a rule of proof
less difficult, but does the rule extend to books or entries
other than “accounts”? R.S. (1944), Chap. 100, Sec. 133.

The precise question presented by the exception in this
case has not been previously decided in Maine. The above
statute passed in 1933 was mentioned and incidentally dis-
cussed by the court in Richardson v. Lalumiere, 134 Me. 224
(decided in 1936) where the court stated that entries which
were not a charge of goods delivered or services rendered
are merely memoranda for a party’s own convenience and
not admissible in evidence, and cited Waldron v. Priest, 96
Me. 36, 51 Atl. 235. The Lalumiere case also quoted 22
C. J. 871 that “loose memoranda, or entries in diaries or
memoranda books used for recording any matter of which
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the owner may wish to make note, while admissible for the
purpose of refreshing the memory of a witness, have gener-
ally been excluded as independent evidence.” The above
case of Waldron v. Priest, which holds a lawyer’s docket
inadmissible, cited for authority the case of Lapham v.
Kelley, 35 Vt. 195, wherein the Vermont court decided that
entries in a passbook of payments made, in the form of
charges against the other party, were not admissible as
independent evidence because no such book was kept in the
regular course of business to show the sale of goods or the
performance of services regularly charged on books of ac-
count, and the passbook could be used only to refresh the
recollection of the witness.

Entries of deceased person, as private memoranda to
prove weather conditions, are not admissible. Arnold v.
Hussey, 111 Me. 224, but with regard to ancient facts, they
may be. See Old Town v. Shapleigh, 33 Me. 278.

Our court has decided that where the entries in a book of
accounts do not itemize the transactions recorded, and com-
prise the details of several transactions, the book is not ad-
missible as independent evidence. Putnam v. Grant, 101
Me. 240. Statements of the plaintiff himself or of third
persons, such as invoices, bills of lading or protests, are not
admissible. Paine v. Ins. Co., 69 Me. 568.

In an action brought in Massachusetts to recover the
value of fruit jars, the plaintiff offered an account or in-
ventory, made up in part from information obtained from
slips turned into the office by the glass jar makers. The
Massachusetts Court held it inadmissible under a similar
statute. The court says:

“While this statute is a rule of evidence, it applies
only to ‘an entry in an account kept in a book or by
a card system or by any other system of keeping
accounts.” This statute, undoubtedly, was passed
to change the law as laid down in Kent v. Garvin,
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1 Gray, 148 and similar cases that followed, and
simply to relieve against the hardships sometimes
experienced in making proof in accordance with
the law there laid down. This language confines
the operation of the statute to an entry in an ac-
count, using the word ‘account’ in the sense of a
series of charges for merchandise or other matter
ordinarily the subject of a book account. The
statute did not enlarge the kind of evidence which
could be proved by books of account which hereto-
fore was admissible when supported by the evi-
dénce of all parties to the entries in the book ac-
count. The reason why the entries in Kent v. Gar-
vin were held incompetent was because they had
been transferred to the book by a clerk, from en-
tries or memoranda kept by another person, who
was not called as a witness to support his entries
and deliveries of the articles so charged. The
statute authorizes the court to admit as evidence
such entries if it is found that they were made in
good faith, and in the regular course of business,
and before the beginning of the proceeding. It is
to be observed that the statute applies to ‘an entry
in an account * * * * pook.””

Kaplan v Gross, 223 Mass. 152, 154; Rhoades v.
N. Y. Central R. R., 227 Mass. 138.

The plaintiff Hunter relies in his brief on the case of
Bank v. Hollingsworth & Whitney, 106 Me. 326, and similar
cases, involving the records of an agreed scaler who ob-
tained information from his assistants. The courts have
never considered that the shop book rule applied to scalers
under these circumstances. Scalers are usually skilled ex-
perts who must not only count and measure, but exercise
judgment in estimation, and have for generations been
recognized as acting in a quasi judicial capacity when
agreed upon. Hutchins v. Merrill, 109 Me. 313; M. D. & 1.
Co. v. Allen, 102 Me. 257.

This statute of 1983 (now Revised Statutes, 1944, Chap-
ter 100, Section 133) is, in the opinion of the court, a stat-
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ute that affects the “shop book rule,” and is applicable only
to entries that may fairly be considered an “account.” The
statute does not apply to entries in a book, or entries in a
card or other system, which are simply memoranda made
for the convenience or purposes of the one who made them.
Entries that cannot fairly be considered as an “account”
are not admissible in evidence, except as has been pre-
viously permitted under certain circumstances, to refresh
recollection or as statements against interest, without sup-
porting proof from those who had personal knowledge of
the facts. The first exception must be sustained.

SECOND EXCEPTION

A witness was permitted to state as an expert that a
smaller amount of potatoes would be removed from a potato
house in the Spring than were placed in storage in the Fall.

Whether a witness called as an expert possesses the nec-
essary qualifications is a preliminary question for the court.
The decision is conclusive unless it clearly appears that the
evidence was not justified, or that it was based upon some
error in law. Marston v. Dingley, 88 Me. 546; Conley v.
Gas Co., 99 Me. 57. We see no exceptionable error here,
although, under the circumstances of this case, the necessity
for an expert on potatoes before an Aroostook County jury
does not seem to us to be fully “justified.” Pulsifer v. Berry,
87 Me. 405. In any event, the testimony admitted was

harmless.

THIRD EXCEPTION

The admission in evidence of a letter written by Totman
to Hunter was excepted to, as being in the nature of an offer
to compromise.

The admissibility of a letter or other evidence which con-
tains an offer to settle a pending claim depends on intention.
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If a person intends his offer to be a compromise settlement
it is inadmissible. An offer to compromise a claim, or to
purchase one’s peace, cannot be shown to prove liability.
If he intends an admission of liability, coupled with an en-
deavor to settle such liability, then it is admissible as evi-
dence to prove such liability. It is the duty of the court to
determine the preliminary question of fact as to what was
the intention in making the alleged offer of settlement. To
the proper exercise of his discretion no exception lies. Finn
v. Telephone Company, 101 Me, 279.

The letter in question here was not an offer to compro-
mise. It was an offer to pay $15,836 (and the checks were
enclosed) “which is the balance due on the basis of 13,559
barrels field run at $4.00 per barrel.” The letter further
called attention to the fact that “this figure compared with
your original advice to me of 14,344 barrels indicated a
wind shrinkage of 785 barrels * * * this is a prohibitive
shrinkage and if your records are correct, then there is
something wrong somewhere * * *, 1 feel there is a pos-
sibility of error.” The decision of the presiding justice to
admit the letter was within his discretion. The letter was
for the purpose of ascertaining the claims really existing,
and what was justly due from one party to the other, that
they might be fairly adjusted. Cole v. Cole, 33 Me. 542.
See also Beaudette v. Gagne, 87 Me. 534; Shaw v. Railroad
Co., 108 Me. 568.

MOTIONS

Frank H. Totman as defendant in the first case, and as
plaintiff in the second, filed motions for new trials. Ken-
neth A. Hunter as the seller of the potatoes, based his
claims in each suit on the notebook kept by his wife. The
book, under the circumstances here and without supporting
testimony from witnesses with personal knowledge, was not
admissible.
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The jury found for Hunter in both cases. In the case
where Hunter was plaintiff, the verdict is the exact amount
appearing by the Hunter inventory or memoranda in the in-
admissible notebook. Both verdicts are, under the circum-
stances, clearly wrong.

Exceptions sustained.

Motion for new trial in each
case sustained.

New trials granted.

ALEXANDER A. LAFLEUR, ATTORNEY GENERAL
ON RELATION OF CARL E. ANDERSON, ET AL.
vSs.

HELEN C. FROST, ET AL.

AND
JOSEPH R. MCLAUGHLIN, ET AL.

VS.

EpwaArD T. COLLEY, ET AL.
Cumberland. Opinion, April 27, 1951.

Municipal Corporations. Initiative and Referendum.
Declaratory Judgments. Mandamus. Constitutional Law.

A proper case for a declaratory judgment (R. S., 1944, Chap. 95,
Sec. 38 et seq.) is not presented where no controversy between the
parties is shown by reason of which the parties are entitled to a
declaratory judgment. There is no authority for the giving of such
a judgment which, if given, would be but an advisory opinion.

The requirements of R. S., 1944, Chap. 95, Sec. 48 that a municipality
be made a party in proceedings involving the validity of a municipal
ordinance are not complied with by making the members of the city
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council parties, since members of the city council are not the mu-
nicipality.

It is necessary that the party who attacks the validity of a city
ordinance be aggrieved thereby.

Mandamus will not be granted where it will avail nothing.

Mandamus will not lie to compél the submission of an ordinance
which, if ratified, would be invalid.

Where an unconstitutional and invalid portion of a statute or ordi-
nance is separable from and independent of a part which is valid
the former may be rejected and the latter may stand.

The provision of a city ordinance providing initiative and referendum
whereby ten original petitioners constitute a committee represent-
ing all the signers to the petition with the power in a majority of
the committee to withdraw the petition and to stop proceedings at
any time is invalid and unconstitutional.

The provision of a city ordinance providing initiative and referendum
whereby the ballot shall contain two brief explanatory statements
of a proposed ordinance, one prepared by the city council and one by
the sponsoring committee, is invalid and unconstitutional.

The initiative and referendum established in a city under the con-
stitution can be changed only by the City Council on ratification by
the electors or by the legislature by uniform legislation. Maine
Constitution, Amendment XXXI, Secs. 21 and 22.

Charter provisions for the initiative and referendum (Private and
Special Laws, 1923, Chap. 109 as amended) are superseded by the
initiative and referendum established in a city under the constitu-

tion. Both may be superseded by uniform legislation under the
constitution.

ON REPORT.

This cause originates in Equity by ten citizens and tax-
able inhabitants of the City of Portland seeking to prevent
by injunction, and other relief, the submission to the people
of an initiative and referendum ordinance enacted pursu-
ant to provision of the Constitution of Maine, Amendment
XXXI. After hearing the request for injunction was de-
nied and the ordinance was ratified by vote of a majority
of the electors voting thereon. Relators, being qualified
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voters, then instituted mandamus proceeding to compel the
submission of another initiative and referendum ordinance
to the voters under the initiative and referendum provisions
of the City Charter. Private and Special Laws, 1923, Chap.
109. Both causes were presented to the Law Court on re-
port. In the equity case, bill dismissed. In the mandamus
proceedings, the alternative writ quashed and peremptory
writ denied. Case fully appears below.

Wilfred A. Hay,
Theodore R. Brownlee,
John E. Hanscomb, for petitioners (plaintiffs)

Barnett 1. Shur,
Robert W. Donovan, for defendant (respondents)

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL,
NuLTy, WILLIAMSON, JJ.

WILLIAMSON, J. The mandamus case of LaFleur, Attor-
ney General, ex rel. Anderson et als., and the equity case of
McLaughlin et als. v. Colley et als. are companion cases pre-
sented on report with arguments in writing with the issues
in each case relating to the exercise of the initiative and
referendum in the City of Portland. The relators in the
mandamus case are qualified voters, and the plaintiffs in
equity are ten citizens and taxable inhabitants, all of the
City of Portland. The members of the City Council are the
respondents in the mandamus case and with the City Clerk,
the defendants in equity.

The vital and controlling issue is whether the initiative
and referendum established by the City Council on Novem-
ber 6, 1950 and ratified by the electors on December 4, 1950
under the provisions of Amendment XXXI, Sections 21 and
22, of the Constitution of Maine, is valid.

In the mandamus case, the relators seek to compel the
submission of an initiative and referendum ordinance



Me.] LaFLEUR, ATTY. GEN. vS. FROST, ET AL. 273

(which we will call “the proposed ordinance”) to the voters
under the initiative and referendum provisions of the City
Charter.

In the equity case the plaintiffs seek to have the ordi-
nance established by the City Council and ratified by the
electors (which we will call the “city ordinance”) declared
invalid and null and void.

Unless otherwise indicated, references to the Charter will
will be to Article III, entitled “Initiative and Referendum,”
found in P. & S. L., 1923, Chap. 109 as amended; and ref-
erence to the Constitution will be to Section 21 of Amend-
ment XXXI.

It must be borne in mind that both the “proposed” and
the “city” ordinances in terms establish the initiative and
referendum, and further that the Charter has contained
provisions for the initiative and referendum since enacted
by the Legislature and approved by the voters of Portland
at a referendum in 1923.

The action which resulted in the cases being before us
took place from October 1950 to January 1951.

October 23 — The “proposed ordinance” was
duly initiated by the filing of
a petition in accordance and
compliance with the Charter.

November 6 — Acting under authority grant-
ed by the Constitution, the
City Council established the
initiative and referendum by
adoption of the ‘“city ordi-
nance” to be submitted to the
electors for ratification at an
election to be held on Decem-
ber 4th.

November 21 — Plaintiffs in equity filed their
bill seeking (1) a finding and
decree that the “city ordi-
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November 22

December 4

December 6

nance” is invalid, and, if
ratified, would be null and
void; (2) an injunction to
prevent its submission to the
voters and action by the city
clerk in connection with the
ie.leé:tion; and (3) general re-
ief.

— After hearing, injunction was

denied.

The “city ordinance” was
ratified by vote of a majority
of the electors voting thereon.

The petition initiating the
“proposed ordinance” signed
by more than 500 qualified
voters was duly presented by
the City Clerk to the City
Council at its first regular
meeting after the closing of
the petition upon the expira-
tion of the thirty-day period
for signatures by qualified vot-
ers. Full and complete com-
pliance with the preliminary
requirements of the Charter
relative to preparation, sig-
nature, and presentation of a
petition initiating an ordi-
nance is not questioned. Apart
from considerations to be
noted later, under the terms
of the Charter, it became the
duty of the City Council to
“immediately take the neces-
sary steps to submit to the
voters of the city the question
proposed in said petition,”
provided the Council did not
pass the ordinance, and fur-
ther within ten days of the
presentation of the petition to
set a time for submission at a

[146



Me.] LaFLEUR, ATTY. GEN. vS. FROST, ET AL. 275

special or general election
within a limited period in the
future. The “proposed ordi-
nance” has neither been
passed nor been submitted to
tl.xle voters by the City Coun-
cil.

January 3, 1951 — The “city ordinance” ratified
by the voters on December
4th in terms became effective.

January 4, 1951 — Mandamus proceedings com-
menced by relators—amended
on January 9th with the al-
ternative writ then issuing.

The case in equity is before us on bill, with bill of par-
ticulars, answer, replication, and stipulation of facts. When
filed, the bill sought to enjoin the submission of the ‘“city
ordinance” to the vote of the people on the ground it was
invalid and would be, if ratified, null and void. Injunction
was denied. The vote was taken, and the “city ordinance,”
before then a proposal, was thereby ratified, becoming ef-
fective thirty days later.

The primary purpose for which the bill was brought
ended with the failure to prevent the submission of the “city
ordinance” to the voters. The plaintiffs urge that the bill
now presents a proper case for a declaratory judgment un-
der the Uniform Declaratory Judgments Act, (R. S., Chap.
95, Sec. 38 et seq.) and that the right to such a judgment
must be determined as of the date when the bill was filed.

In our view, however, we must look at the situation as it
existed when presented to us. Plaintiffs no longer seek pre-
ventive but remedial relief. Our court has said, “Individual
taxpayers of a municipal corporation have not ordinarily
the right to sue for remedial relief, where the wrong, for
which they seek redress, is one which affects the entire com-
munity and not specifically those bringing the action.” Bay-
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ley et als. v. Inh. of Town of Wells et al., 138 Me. 141, 174
A. 459. See also Eaton et als. v. Thayer et als., 124 Me.
311, 128 A. 475, and Tuscan v. Smith et als., 130 Me. 36,
153 A. 289. The relief now sought is that the “city ordi-
nance” duly enacted and in terms effective be declared in-
valid and null and void. No relief against the members of
the City Council or the City Clerk would be appropriate for
their official duties have been fully performed.

Wherein is there a controversy between the plaintiffs,
who differ not at all from any other ten taxable inhabitants
of Portland, and the City Council, and the City Clerk with
respect to the “city ordinance”? The City Clerk, who has
performed the duties required by him in connection with
the election, has no further official interest in the matter.
What action, if any, is proposed by the plaintiffs in equity
which calls for a decision against the members of the City
Council? To say that the plaintiffs are entitled to have a
declaratory judgment is to say that any ten taxable inhabi-
tants of the city may at any time obtain a declaratory judg-
ment upon the validity of any ordinance of the city whether
or not the plaintiffs are affected particularly by the ordi-
nance under attack.

The plaintiffs do not show there is a controversy between
the parties by reason of which they are entitled to a judg-
ment. A judgment would be not a declaratory judgment in’
the proper sense, but an advisory opinion given without
warrant of authority on our part. “It is essential that a
controversy exist; for otherwise the petition would seek
only an advisory opinion of the Court.” Maine Broadcast-
ing Co., Inc. v. Banking Co. et al., 142 Me. 220, 49 A. (2nd)
224, Apart from declaratory judgment, it is necessary
that the party who attacks the constitutionality of an ordi-
nance be aggrieved thereby. See Chapman v. City of Port-
land, 131 Me. 242, 160 A. 913; McQuillin, “Municipal Cor-
porations,” 8rd Edition, Sec. 20.16.
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There are other reasons as well why the equity case does
not call for a declaratory judgment. The validity of an
ordinance is involved, and it is alleged to be unconstitu-
tional.

The record does not show that the municipality, the City
of Portland, a body politic and corporate, is a party or that
the attorney general has been served with a copy of the pro-
ceeding. Sec. 48 of Uniform Declaratory Judgments Act,
supra. The members of the City Council are not the mu-
nicipality. The attorney general is the petitioner for man-
damus, but has not, so far as it appears, interested himself
in the equity case.

The bill in equity must be dismissed.

In the mandamus case we have before us the amended
petition, alternative writ, return thereto, traverse of peti-
tioners, and stipulation of facts.

The relators by the mandamus proceedings seek to have
the “proposed ordinance” initiated under the Charter, sub-
mitted to the voters in accordance with the Charter. As we
have seen, the “city ordinance” has been established and
ratified under the Constitution and is presently in terms
effective. If the “city ordinance” is valid and, if thereby,
the initiative and referendum are established for the City
of Portland, it would be a useless procedure to compel the
submission to the voters of the ‘‘proposed ordinance.”
“Mandamus will not be granted when it will avail nothing.”
Burkett, Attorney General v. Youngs et al., 135 Me. 459 at
467, 199 A. 619. The relators gain nothing from the fact
that their “proposed ordinance” was initiated before the
“city ordinance” was passed by the city government; or
from the fact that, apart from other considerations, the
City Council failed to act within the times prescribed by the
Charter before the “city ordinance” became effective.

When the case was presented on report, in terms the “city
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ordinance” was in force and effect. It is with this fact in
mind that we approach the question of issuance of the per-
emptory writ.

The “city ordinance’” was adopted under the Constitution.
The source of the right to establish the initiative and refer-
endum by ordinance approved by the electors lies in the
Constitution, and not in the Charter.

Sections 21 and 22 of Amendment XXXI of the Constitu-
tion read:

“Section 21. The city council of any city may
establish the initiative and referendum for the
electors of such city in regard to its municipal af-
fairs, provided that the ordinance establishing and
providing the method of exercising such initiative
and referendum shall not take effect until ratified
by vote of a majority of the electors of said city,
voting thereon at a municipal election. Provided,
however, that the legislature may at any time pro-
vide a uniform method for the exercise of the initi-
ative and referendum in municipal affairs.

“Section 22. TUntil the legislature shall enact fur-
ther regulations not inconsistent with the consti-
tution for applying the people’s veto and direct in-
itiative, the election officers and other officials
shall be governed by the provisions of this consti-
tution and of the general law, supplemented by
such reasonable action as may be necessary to ren-
der the preceding sections self executing.”

The Legislature has not provided a uniform method ap-
plicable to cities generally, and accordingly we are not here
concerned with the last provision of Section 21.

The “city ordinance” reads at the outset as follows:

“BE IT ORDAINED BY THE CITY COUNCIL

OF PORTLAND, MAINE, IN CITY COUNCIL
ASSEMBLED: THAT, there be and hereby is
established initiative and referendum in the City
of Portland dealing with legislative matters on
municipal affairs.”
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Provision is then made for the method of exercising the
initiative and referendum, and for the submission of the
ordinance for approval or rejection at an election on a given
date.

In brief there was full compliance with the constitutional
provisions for the establishment and ratification of the in-
itiative and referendum in Portland. The invalidity, if
such exists, must be within the terms of the “city ordi-
nance” and is not to be found in the manner in which it was
enacted and ratified.

The “city ordinance” differs from the initiative and refer-
endum provisions of the Charter in certain respects. Its
terms are not so broad as the initiative and referendum un-
der the Charter. For example: the “city ordinance” reads:

“(1) 'The submission to the vote of the people of
any proposed ordinance dealing with legis-
lative matters on municipal affairs, or of
any such ordinance enacted by the City
Council and which has not yet gone into
effect, may be accomplished—.”

The words underscored read in the Charter as follows:

“of any proposed ordinance, order or resolve, or
of any ordinance, order, or resolve enacted by the
city council—.”

In other words “ordinance, order or resolve” under the
Charter has been narrowed to “ordinance dealing with legis-
lative matters on municipal affairs.” Under the “city ordi-
nance,” neither the “city ordinance” nor ordinances “deal-
ing with appropriations, tax levy, or with wages or hours
of city employees” are subject to the initiative or referen-
dum. There is no such limitation upon the scope of the in-
itiative and referendum under the Charter. The differ-
ences mentioned between Charter and “city ordinance”
serve to illustrate the point urged by the relators that the
Charter has been altered, amended or repealed by the “city
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ordinance.” Clearly, the initiative and referendum under
the “city ordinance” is not the same initiative and refer-
endum set forth in the Charter.

It does not follow, however, that by establishing the in-
itiative and referendum under the authority of the Consti-
tution, the City Council and voters of Portland have changed
the Charter. Neither the City Council nor the voters of
Portland can change the Charter. The Charter was granted
by the people of the state acting through the Legislature.

The Charter remains unchanged, but its operation in the
field of the initiative and referendum has been made ineffec-
tive by the act of the City Council and the voters under the
authority of the Constitution. It needs no citation of au-
thority to establish the principle that the Constitution of
Maine is the supreme law of the state (limited, of course,
by the Federal Constitution). A power granted or reserved
by the Constitution may not be limited by the Legislature.
The City Council and the voters in establishing and ratify-
ing the “city ordinance” looked directly to the Constitution.
No uniform state law prohibited action. They were gov-
erned not by any provision of their Charter but by the
broad right under the Constitution to have the initiative
and referendum if they so chose. Let us suppose the Legis-
lature granted a charter expressly stating there should not
be initiative and referendum in a city. Could it be said
that the Constitution could thus be rendered a nullity?
What difference then if the Legislature by charter provides
a form of initiative and referendum which is not acceptable
to a city? May not a city under the Constitution establish
its own brand of initiative and referendum marked “con-
stitutional” and not “legislative” ?

The City Council in argument attack, and the relators de-
fend, each with vigor, the constitutionality of the initiative
and referendum provisions of the Charter. In our view of
the case, we need not, nor do we, discuss the question
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whether the Legislature could under the Constitution grant
the initiative and referendum found in the Charter. Our
decision does not hinge upon the answer to such an issue.
Sufficient it is to say that, once the city establishes the in-
itiative and referendum under the Constitution, it no longer
has force and vitality.

In passing we may note that Oberholtzer in “The Refer-
endum, Initiative and Recall in America” (1911) page 420,
says, “The initiative and the referendum found a foothold
in the East in 1908 when Maine adopted them in a modified
form.” We were the sixth state to adopt the policy on a
state-wide basis. 1 Bulletins For The Constitutional Con-
vention (Mass.), (1917-18), 188.

Commencing with 1911, Legislatures have often included
provisions for the initiative and referendum in municipal
affairs. For example: Waterville, P. & S., Laws of 1911,
Chap. 219. There is ample evidence that Legislatures from
1911 to 1949 have considered that the Constitutional amend-
ment of 1908 did not prohibit the establishment of the in-
itiative and referendum in cities by charter.

It may be said that the result is the same whether we say
the Charter is altered, amended or repealed, or the Charter
in this respect has been superseded. The underlying theory,
however, on which the initiative and referendum is estab-
lished under the Constitution, is far different from a change
of the Charter. In the one case, it is the effect of an act en-
tirely apart from the Charter, which causes the disappear-
ance of the initiative and referendum under the Charter.
In the latter case a change can result only from exercise of
a power to change found in the Charter; that is, in the Act
of the Legislature creating and establishing the municipal
corporation; and no such power exists under the Charter of
Portland.

The situation is not unlike that which exists in the dis-
tribution of the functions of the Federal and State govern-
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ments. Given a field of activity in which the Federal gov-
ernment may exercise power, it may remain proper for the
State to occupy the field until the Federal government exer-
cises the power. At that point, the State must retire. No
action by the State produces the result. No amendment of
its law is necessary. A superior power has undertaken to
act, and the lesser power must give way. For example:
in interstate commerce, see Penn. R. R. Co. v. Public Ser-
vice Comm., 250 U. S. 566, 63 L. Ed. 1142, 40 U. S. Sup.
Ct. 86, 11 Am. Jur. 25. So here, the City Council had and
exercised the right, wholly apart from the Charter, to estab-
lish the initiative and referendum effective upon ratifica-
tion by the voters.

That the Legislature by specific authority of the Constitu-
tion may provide a uniform system of initiative and refer-
endum in cities which would supersede the “city ordinance”
does not alter the nature of the “home rule” in initiative and
referendum under the Constitution.

We may say (1) without any constitutional provision the
Legislature has full authority to create initiative and refer-
endum in cities by charter, (2) with the constitutional pro-
vision ‘“home rule” in initiative and referendum is granted
to the cities which upon its exercise will supersede the char-
ter, and (38) under the constitutional provision the “home
rule” in initiative and referendum may be superseded by a
uniform method through legislation.

That the “city ordinance” differs from the initiative and
referendum under the Charter is not material. Portland
has not changed its Charter. It has established the initi-
ative and referendum under the Constitution.

We come then to a test of whether the “city ordinance”
did establish the initiative and referendum under the Con-
stitution. Does the undoubted fact that it is less broad in
scope than the initiative and referendum under the Charter
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destroy its validity? Does the “city ordinance” establish
the initiative and referendum within the meaning of the
words in the Constitution or, if there are terms inconsistent
with the initiative and referendum, may they be declared
null and void, leaving an effective initiative and referendum
in operation?

As we have seen, the “city ordinance” or what we may
call the “constitutional initiative and referendum” is less
broad in scope than the “charter initiative and referen-
dum.” The “city ordinance” provides the initiative and
referendum in regard not to all of the municipal affairs
but to certain of the municipal affairs. The constitutional
language reads, “in regard to its (the city’s) municipal
affairs.”

Must a city in exercising “home rule” establish an initi-
ative and referendum covering all of its municipal affairs?
We think not. The Constitution does not place limitations
upon the minimum but upon the maximum scope of the in-
itiative and referendum. The limitation is that the initi-
ative and referendum must not be established in matters
which are not municipal affairs.

The court in the Bangor case of Burkett, Attorney Gen-
eral v. Youngs et al., 135 Me. 459, 199 A. 619, held that
mandamus did not lie to compel a referendum upon an ap-
propriation resolve. The court said on page 464: “The
Bangor City Council established the initiative and refer-
endum. The ordinance was ratified at a popular election
on December 7, 1931. It appears to have been retained in
1935. This right of initiative and referendum was neces-
sarily restricted to ‘municipal affairs.’”; and on page 466:
“The referendum, as applied to municipal affairs, affects
only those ordinances and resolves that are municipal legis-

lation.”

If the city chooses to limit the operation of the initiative
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and referendum to a selected segment of municipal affairs
by inclusion or exclusion, we see no objection to such course.
The right to “home rule” should be broadly construed.

It becomes unnecessary to discuss at length the limita-
tions in the “city ordinance.” Sufficient it is to say that it
does not appear that any matters not municipal are by its
terms subject to the initiative and referendum.

The “city ordinance” duly established and ratified pro-
vides then a limited initiative and referendum in regard to
municipal affairs. Is any invalidity disclosed in the ma-
chinery adopted which would require a determination that
it is not a valid system under the Constitution?

At the outset we find no defect in the provision that the
ordinance becomes effective thirty days after ratification by
the voters. The Constitution says only that it ‘“shall not
take effect until ratified”” by the voters. It does not say that
the ordinance must immediately become effective. The
thirty-day period is not an unreasonable length of time in
which to place a new ordinance in effect. In our opinion
this provision of the “city ordinance” is valid.

There is nothing unusual in the machinery provided for
the exercise of the initiative and referendum under the city
ordinance with the exception of the committee which we
will later discuss.

The pattern follows closely that found in the initiative
and referendum in general. We find the first move in the
petition signed by a certain number of voters and filed with
the City Clerk. There follows a period of thirty days with-
in which the petition is open for signature by voters. The
City Clerk then closes the petition and presents it to the
city government with verification of the number of valid
signatures.

The next move is on the part of the City Council. Under
the Charter initiative and referendum, if the valid sig-
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natures amount to five hundred or more, the City Council is
required to call an election. Under the “city ordinance,” if
the valid signatures amount to at least 5% of the registered
voters as determined at the time of the last-preceding mu-
nicipal election, the City Council shall call a public hearing
within thirty days, and at its first regular meeting there-
after call an election. In each instance the time for the
election is to be set by act of the Council within ten days
after the call for election is required.

We find nothing unreasonable in the provision requiring
5% of the voters determined as stated, or for a public hear-
ing with the consequent delay in time between presentation
and the fixing of a date for the election. Some number of
petitioners is always required to start the operation of the
initiative and referendum. Whether the number be 500 (as
under the Charter) or 1500 (estimated number under the
“city ordinance’) is a matter of detail. The number, either
absolutely or in percentage cannot be said to be so great
that it unreasonably prevents the fair exercise of the in-
itiative and referendum. Nor does the provision of a pub-
lic hearing do more than require that the City Council give
opportunity for the arguments pro and con on the proposed
question. The City Council by action approving the initi-
ated ordinance, for example, may end the necessity of a vote
of the people. The public hearing cannot harm, and it
may help the petitioners.

There need be no hard and fast rules about the time be-
tween petitions and calling of an election. If the thirty-
day delay (or longer depending upon the time of council
meeting) be considered unreasonable, what time would be
proper? Unless provisions of this nature destroy the initi-
ative and referendum, they should and must be left to de-
termination of the City in establishing the initiative and
referendum under the Constitution.

Nor is there sound objection to the provision in the “city
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ordinance” permitting repeal or amendment of an ordi-
nance adopted under the initiative and referendum by the
City Council after five years from its effective date without
submission to the voters. It is not questioned that an ordi-
nance adopted under the initiative and referendum may
be so repealed or amended by the City Council if the ordi-
nance expressly so provides. To lift the requirement of a
vote of the people after five years is no more than a change
in detail. If the people desire such a limitation on the in-
itiative and referendum, who may properly object thereto?

There remain three provisions in the “city ordinance”
which call for more particular discussion.

First. In Section 1, we find the “city ordinance” itself
is not subject to the operation of the initiative and refer-
endum therein established. There is no objection to this
provision. The initiative and referendum under the Consti-
tution does not originate with action by the people but by
the City Council. The right to establish the initiative and
referendum under the Constitution includes the right to
alter, amend, or repeal the ordinance by the City Council
upon ratification by the voters.

Second. The “city ordinance” established a committee
in the following language:

“Section 1. The original ten petitioners shall be
considered to be a committee representing all the
signers to the petition. A majority of this com-
mittee shall have full power and authority to with-
draw the petition or to stop further proceedings
at any time when, in their sole and exclusive judg-
ment, such action is deemed to be advisable. The
decision to withdraw or to stop further proceed-
ings shall be in writing, addressed and delivered
to the city clerk, and shall be signed by at least six
members of the committee.”

In signing the petition each voter appoints the original
ten petitioners as a committee representing all signers with
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the authority quoted above. (Section 2 of the “city ordi-
nance”) ‘

No similar provision whereby the power to stop the oper-
ation of the initiative and referendum is given to a commit-
tee of the petitioners has been called to our attention. In
principle it is entirely without the intent of the initiative
and referendum. If the people; that is, the voters, are to
have the power to legislate in municipal affairs, why we
may ask should such power be limited to the judgment of
the original ten petitioners, or any petitioners, once the pe-
tition has been signed by the appropriate number of quali-
fied voters?

Under the “city ordinance” ten petitioners—the first who
cause the p