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CASES 
IN THE 

SUPREME JUDICIAL COURT 
OF THE 

STATE OF MAINE 

THE AMERICAN OIL COMPANY, IN EQUITY 

vs. 

EDWARD A. CARLISLE 

AND 

SUZANNE M. CARLISLE 

Somerset. Opinion, January 17, 1949. 

Equity. Appeal. Exceptions. 

So-called "Law and Equity" Act does not enlarge jurisdiction of 
Court of Equity but merely provides a new method of placing a 
case which the Court of Equity has the power to consider before it 
for determination. 

The fact that the defendant may have pleaded an equitable defense 
to an action of law under R. S., 1944, Chap. 100, Sec. 18 does not 
authorize a transfer from law to equity since the power to transfer 
depends upon the nature of the cause of action, not the nature of 
the defense alleged thereto. 

Equity has no jurisdiction where neither the subject matter of the 
cause nor the relief sought are equitable in their nature. 

Discretion in the matter of transferring cases from law to equity 
means "judicial discretion." 

When absence of equity jurisdiction becomes apparent due to the fact 
that a plain adequate and complete remedy at law exists, an appeal 
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must be sustained even though the question of equity jurisdiction 
on that ground was not raised by the defendant. 

Attempted appeal from the findings of the presiding justice and noted 
on the docket prior to the filing of the actual decree is premature 
as not being in accordance with R. S., 1944, Chap. 95, Sec. 21 re­
lating to appeals from final decrees. 

Findings of presiding justice prior to final decree do not amount to an 
interlocutory decree or order from which an appeal can be taken 
under R. S., 1944, Chap. 95, Sec. 23. 

Either party aggrieved by a final decree has the right to take excep­
tions thereto under R. S., 1944, Chap. 95, Sec. 26. 

ON EXCEPTIONS. 

Action on the case to recover damages for breach of 
covenants in lease. The court ordered the case to be heard 
in Equity and upon conclusion thereof awarded damages to 
plaintiff. Defendant filed exceptions including a general 
exception to the judgment and decree. Exceptions sus­
tained. Decree vacated. Cause remanded to the Superior 
Court in Equity, the court to strike out the pleadings in 
Equity, require the parties to plead at law in the same cause 
in the Superior Court, said court to hear and determine the 
cause at law. 

Perkins, Weeks and Hutchins, 
Richard M. Sullivan, for plaintiff. 

Paul L. Woodworth, for defendants. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 

MERRILL, J. On exceptions by defendants. "This was 
an action on the case to recover damages for the breach of 
alleged covenants to make alterations, and to make repairs, 
contained in a lease. By order of court, plaintiff furnished 
specifications of its claims, and defendants furnished spec­
ifications of their defense. The court ordered the case to 
be heard in equity. At the conclusion, the court awarded 
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the plaintiff damages in the sum of two thousand eight 
hundred sixty-two dollars and sixty-four cents ($2,862.64) 
the full amount claimed." These facts are set forth in the 
bill of exceptions. It also appeared, and was freely ad­
mitted by counsel for the plaintiff, during argument, that 
the plaintiff's only claim was to recover pecuniary damages 
for the breach of certain alleged covenants by the def end­
ants to make alterations and repairs as provided in a cer­
tain lease from the defendants to the plaintiff, and that it 
sought no equitable relief either before or after the transfer. 

The defendants' bill of exceptions contains twenty-five 
specific exceptions directed to as many claimed errors in the 
course of the proceedings and in the findings of the presid­
ing justice, also a general exception to the judgment and 
decree. The twenty-third exception was: 

"To the ruling that the moneys expended, labor 
and materials furnished by the plaintiff, in good 
faith and for amounts receivable, for its losses, 
caused proximately by defendants' breach of 
covenant are recoverable in the present action, the 
defendants except." 

As this and the general exception must be sustained and 
the decree vacated, upon the grounds hereinafter set forth, 
there is no need to consider the other exceptions. 

Neither the fact that the plaintiff had a "plain, adequate 
and complete" remedy at law, nor legal error, due thereto, 
in the transfer from law to equity were specifically assigned 
as the grounds upon which these two exceptions were taken. 
Each of these grounds is directed to the "equity jurisdic­
tion" of the court, that is to the authority of a court of 
equity to take cognizance of and determine the cause upon 
its merits. In this limited sense they are jurisdictional in 
their nature. If they have been made to appear to the 
court, they require the sustaining of said exceptions even 
though not specifically assigned as grounds therefor. 
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Enough appears to make it clearly apparent that had the 
plaintiff, in the first instance, filed a bill in equity to en­
force its claim for pecuniary damages for breach of cove­
nant, it could not have maintained the same. Such claim 
would neither have required nor even justified equitable 
relief. The bill would have to be dismissed on the ground 
that the plaintiff had a plain, adequate and complete remedy 
at law. With some possible exceptions, of which this is not 
one, the statute conferring full equity powers upon the court 
excludes all cases where there is a "plain, adequate and com­
plete remedy at law." Such cases are beyond the equity 
jurisdiction of the court. 

In the instant case neither before nor after the transfer 
was the relief sought, nor was the relief awarded equitable 
in its nature to the slightest degree. The plaintiff's claim 
was purely legal in its nature. It did not even savor of 
equity as distinguished from law. All that the plaintiff 
sought, either before or after the transfer from law to 
equity, was a judgment for money damages, and such was 
the only relief obtained. His remedy at law was plain, 
adequate and complete, and there is not even a suggestion 
to the contrary. 

We are here presented with a situation where it has been 
made to appear to this court that the Justice of the Superior 
Court at Nisi Prius has of his own motion transferred to the 
equity court and heard and determined in equity, and as a 
cause in equity, a cause of action strictly legal in its nature 
and in which the only relief asked, or which could be given, 
was the legal relief afforded by a judgment for money dam­
ages. The situation thus presented is to say the least a 
novel one. 

At common law a Justice at Nisi Prius had no power to 
transfer an action at law to the equity court. Such power 
and authority as such justice now possesses must depend 
solely upon statutory provision. Such power and authority 
as he has in this respect is derived from R. S., Chap. 100, 
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Sec. 15. It was under authority of this section of the stat­
ute that the presiding justice in this case presumed to act. 
This section is as follows : 

"When, in an action at law in the superior court, 
it appears that the rights of the parties can be 
better determined and enforced by a judgment and 
decree in equity, the court may, upon reasonable 
terms, strike out the pleadings at law and require 
the parties to plead in equity in the same cause 
and may hear and determine the cause in equity." 

This is the first section of the so-called "Law and Equity 
Act," R. S., Chap. 100, Secs. 15-21. It was originally en­
acted as P. L., 1893, Chap. 217. Except for changing the 
words "supreme judicial court" in the original act to "su­
perior court" as in the present revision, Section 1 of the 
original act is identical with Section 15, supra. 

The foregoing section of the statute does not enlarge the 
jurisdiction of a court of equity. It merely provides a new 
method of placing a case which a court of equity has the 
power to consider before it for determination. 

If it is only when the rights of the parties can be "better" 
determined in equity that the justice may act, it is clear that 
it is a condition precedent to such action on his part that the 
rights of the parties can be determined in equity. Before 
the rights of the parties can be determined in equity, there 
must be a cause of action within the jurisdiction of the 
equity court to hear and determine. Then and only then 
can the court in the words of the statute "strike out the 
pleadings at law and require the parties to plead in equity 
in the same cause and hear and determine the cause in 
equity." 

Unless a bill in equity sets forth a cause of action within 
the equity jurisdiction of the court it cannot be maintained. 
If after an order of the kind provided for in Section 15 the 
plaintiff cannot state his case as a cause of action within 
the equity jurisdiction of the court, it cannot be maintained, 
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and by the same token the justice cannot hear and deter­
mine the cause in equity. 

We hold that the power of a Justice at Nisi Prius to act 
under Section 15 of the Law and Equity Act is limited to 
those cases only in which the plaintiff's cause of action 
may be stated as a cause of action within the jurisdiction 
of an equity court to hear and determine. Unless the cause 
of action is of this nature a Justice of the Superior Court 
has no power nor authority to order its transfer to equity 
under said section of the statute. Such order in excess of 
his power and authority would be legal error, and would 
confer no jurisdiction on the equity court to hear and deter­
mine the cause. Neither does the fact that in such a case 
the defendant may have pleaded an equitable defense to the 
action at law under R. S., Chap. 100, Sec. 18 authorize the 
transfer from law to equity. Section 18, unlike Section 15, 
does not contemplate pleading in equity and a transfer to 
the equity court and the hearing and determining of the 
case in equity. Under Section 18 the equitable defense is 
to be pleaded at law. Instead of striking out the pleadings 
at law and pleading in equity as in the cases provided for 
in Section 15, the statute pr0vides that the equitable de­
fense "shall be pleaded in the form of a brief statement un­
der the general issue." Instead of providing that the case 
shall be heard and determined in equity, as in Section 15, 
Section 18 provides that he "shall receive such relief as he 
would be entitled to receive in equity, against such claims 
of the defendant." If in view of these provisions of the 
statute there be a doubt as to the question of whether Sec­
tion 18 contemplates the transfer of the cause to a court of 
equity, Section 19 is conclusive. By that section the court 
in an action at law to which an equitable defense is pleaded 
under Section 18 is given the power to "make such decrees 
and restraining orders as may be necessary to protect and 
preserve such equitable rights, and may issue injunctions 
according to the usual practice in equity." 
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The power and authority to transfer an action at law to 
the equity court depends upon the nature of the cause of 
action, not upon the nature of the defense alleged thereto. 

It becomes necessary, therefore, in determining the 
power of the presiding justice in the instant case to order 
the transfer of the action at law to equity and to hear and 
determine the same in equity, to examine the nature of the 
plaintiff's claim to see whether or not the same was within 
the jurisdiction of the equity court. 

As we have heretofore shown, in the instant case the 
plaintiff had a plain, adequate and complete remedy at law. 
Under such circumstances, subject to certain exceptions of 
which this is not one, there can be no remedy in equity. Such 
cases are not within the jurisdiction of an equity court. We 
said in Caleb v. Hearn, 72 Me. 231: 

"The only relief sought, is compensation in dam­
ages for a wrong fully accomplished, and done to 
the estate of John 0. Caleb, whose administrator 
would have upon the facts alleged, an abundant 
remedy at law. The bill cannot be maintained for 
two reasons: 1, because of the want of a proper 
party plaintiff; 2, becau,se the only party directly 
injured, has an adequate remedy at law. Fletcher 
v. Holmes, 40 Maine, 364; Crooker v. Rogers, 58 
Maine, 339; Ins. Co. v. Hill, 60 Maine, 178." 

This case was cited with approval in the very recent case 
of Hutchins v. Hutchins, 141 Me. 183, 193; 41 A. (2nd) 
612, 616. Further citation of authorities upon this proposi­
tion is unnecessary. 

The case of Hutchins v. Hutchins, supra, stands for the 
further legal proposition, well established in this though not 
prevailing in some jurisdictions, with respect to lack of 
jurisdiction in equity because of an adequate remedy at 
law: 

"The fact that the question of equity jurisdiction 
was not raised by the defendant does not confer 
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such jurisdiction when the absence of the same is 
apparent. York v. McCausland, 130 Me., 245, 154 
A. 780." 

[144 

Before the passage of the "Law and Equity Act" if 
equitable relief was denied the court could not retain the 
bill to afford legal relief. As said in Gcimage v. Harris, 79 
Me. 531, 536; 11 A. 422, 423: 

" 'The rule is, that when a cause of action cog­
nizable at law is entertained in equity on the 
ground of some equitable relief sought by the bill, 
which it turns out cannot, for defect of proof or 
other reason, be granted the court is without juris­
diction to proceed further, and should dismiss the 
bill without prejudice. Russell v. Clark, 7 Cranch, 
U. S. 69 [L. Ed. 270]. Price's Patent Candle Co. v. 
Bauwens Patent Candle Co. 4 Kay & J. 727; Baily 
v. Taylor, 1 Russ & M. 73; French v. Howard, 3 
Bibb. (Ky.) 301; Robinson v. Gilbreth, 4 id. 153; 
Nourse v. Gregory, 3 Litt. (Ky.) 378 ;' Dowell v. 
Mitchell, 105, U. S. 430, [26 L. Ed. 1142] ." 

This being true, a court in equity cannot retain a bill in 
order to itself afford legal relief, when it appears that the 
nature of the plaintiff's claim is not cognizable by an equity 
court and that the relief sought is merely legal in its nature. 
In other words, while some claims based upon a legal right 
may be cognizable by an equity court for the purpose of the 
granting of equitable relief, and while in some cases the 
court in equity may grant monetary damages where the 
subject matter of the cause is within its jurisdiction, equity 
has no jurisdiction over causes where neither the subject 
matter of the cause nor the relief sought are equitable in 
their nature. The instant case is clearly within the latter 
classification. 

When a cause of action falls within this classification, an 
action at law affords the plaintiff's only remedy, and when 
he seeks it by such an action, R. S., Chap. 100, Sec. 15 con­
fers no power nor authority upon a Justice of the Superior 
Court at Nisi Prius to order its transfer to the equity court. 
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If he does so in such case, and it is made to appear, as here, 
that such cause in equity is not within the jurisdiction of 
the equity court, it is the duty of the court in equity to 
either dismiss it or to order it transferred to the law docket 
for disposition at law as provided in R. S., Chap. 100, Sec. 
16. It cannot retain it to afford relief which may be had 
at law. 

In argument counsel for the plaintiff urged that the 
transfer of an action at law to equity as provided in Section 
15 of the "Law and Equity Act" was a matter wholly within 
the discretion of the presiding justice. He cited and relied 
upon Whitehouse Equity Practice, 1st Edition, Section 425 
which reads as follows : 

"Allowance within discretion of court and not sub­
ject to exceptions. 

It will be seen from the opinion of the court above 
quoted in Ridley v. Ridley, 87 Me. 445, 452, 32 A. 
1005 that such a change in the pleading does not 
depend solely upon the volition of the plaintiff, but 
may be ordered by the court sua sponte and it 
would therefore seem to be entirely within the dis­
cretion of the court whether to allow or refuse 
such change in any case. Furthermore the change 
properly comes under the head of amendments and 
should, it would seem, be governed by statute 
R. S. c. 77, sec. 11, allowing amendments at the 
discretion of the court at any time before final 
decree and the decision in Gilpatrick v. Glidden, 82 
Me. 201, 19 A. 166, holding that exceptions do not 
lie to the exercise of such discretion." 

If, as was suggested by counsel for plaintiff at the argu­
ment, this statement be interpreted to mean that a justice 
of the Superior Court has a discretion unrestrained and 
absolute and which is subject to no power of review, where­
by he can transfer any case at law, to the equity court which 
court must retain and decide the cause even where there be 
no vestige of equitable jurisdiction over the cause or to 
grant equitable relief, this statement of the law cannot be 
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sustained. To be a correct statement of the law discretion 
as contained in the foregoing extract from Whitehouse must 
be interpreted as meaning judicial discretion. As was well 
said in Bourisk v. Mohican Co. 133 Me. 207-210; 175 A. 345, 
346: 

"And it is well settled that judicial discretion must 
be exercised soundly according to the well estab­
lished rules of practice and procedure, a discretion 
guided by the law so as to work out substantial 
equity and justice. It is magisterial, not personal 
discretion. When some palpable error has been 
committed or an apparent injustice has been done, 
the ruling is reviewable on exceptions. Charles­
worth v. American Express Company, 117 Me., 
219, 103 A., 358; Fournier (Hutchins) v. Tea Com­
pany, 128 Me., 393, 148 A., 147. It is when judicial 
discretion is exercised in accordance with this rule 
that it is final and conclusive. Chasse v. Soucier, 
118 Me., 62, 63, 105 A., 853." 

To multiply authorities bearing upon this well estab­
lished principle that that discretion which is to be exercised 
by a court is judicial discretion would serve no useful pur­
pose. In the instant case, the presiding justice committed 
what is described in Bourisk v. Mohican Co., supra as "pal­
pable error." He transferred from the law docket to the 
equity docket, to be heard in equity, a cause of action that 
had nothing equitable as distinguished from legal in its 
nature and which did not in any way demand or even 
justify the peculiar relief which can be afforded only in 
equity. This having been made to appear to this court it is 
evident that the cause of action was not cognizable in a 
court of equity. The equity court had no power nor did it 
have authority to hear and determine the same as a cause in 
equity. 

It is to be noted that this cause is before the court only 
upon a bill of exceptions. The defendants also made an 
ineffectual attempt to appeal, and in pursuance thereof, pre­
sented to the court the complete record in the case. The 
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record, however, shows that the so-called appeal was taken 
from the findings of the presiding justice and was noted on 
the docket prior to the filing of the actual decree in the 
case. This appeal was premature for it is provided by Sec. 
21 of Chap. 95 with respect to appeals from final decrees 
as follows: 

"From all final decrees of such justice, an appeal 
lies to the next term of the law court. Said appeal 
shall be claimed by an entry on the docket of the 
court from which the appeal is taken, within ten 
days after such decree is signed, entered, and filed, 
and notice thereof has been given by such clerk to 
the parties or their counsel." 

The statement of the presiding justice at the close of his 
findings "the loss and damage to the plaintiff is in the sum 
of $2,862.64 and judgment for the plaintiff to be rendered 
in accordance herewith" is not a final decree from which an 
appeal can be taken. The final decree referred to in the 
statute from which an appeal may be taken is the final de­
cree formally drawn, signed, entered and filed. See Gil­
patrick v. Glidden, 82 Me. 201; 19 A. 166. 

The record discloses that these findings were filed on 
April 26, -1948 and that on that date the defendants claimed 
their appeal and exceptions upon the docket. The docket 
further discloses that on May 11, 1948 the formal decree 
was filed and that the defendants then excepted thereto . 

. There is no docket entry showing that an appeal was claimed 
from said decree. Neither are the findings of the justice an 
interlocutory decree or order from which an appeal can be 
taken under R. S., Chap. 95, Sec. 23. Such findings of fact 
and law may only be attacked by exceptions and then only 
for errors of law. 

"No questions of fact are open for consideration 
upon exceptions." Emery v. Bradley, 88 Me., 357, 
359, 34 A. 167, 168. 
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Whether or not under the ancient rules of chancery prac-­
tice a final decree was subject to exceptions, R. S., Chap. 95, 
Sec. 26 as interpreted by this court gives to either party 
aggrieved the right to take exceptions to a final decree. As 
said in E1nery v. Bradley, supra: 

"The plaintiff's counsel insists at the outset that 
exceptions cannot be allowed to a final decree; that 
the only mode of obtaining a review by the law 
court of any part of the final decree is by appeal. 
The equity procedure act, however, seems to con­
template exceptions to a final decree, whatever 
may be the general rule. Of course, exceptions to 
any part of a final decree can only present a ques­
tion of law. No questions of fact are open for con­
sideration upon exceptions. An exception to a 
final decree may often be pref er able to a general 
appeal. The latter opens up the whole case for re­
hearing on law and facts, and requires the trans­
mission to the law court of copies of all the plead­
ings, orders and evidence. The former presents 
solely a question of law for rehearing and re­
quires usually but a very small part of the record 
to be transmitted to the law court." 

Sec. 26 of Chap. 95 among other things, after providing 
for the mechanics of taking exceptions, states "In all other 
respects, such exceptions shall be taken, entered i..n the law 
court and there heard and decided like appeals." 

In the case of Hutchins v. Hutchins, supra we held that 
when the absence of equity jurisdiction became apparent 
due to the fact that the plaintiff had a plain, adequate and 
complete remedy at law, an appeal must be sustained even 
though the question of equity jurisdiction on that ground 
was not raised by the defendant. We further held that 
the fact that he did not raise the question does not confer 
jurisdiction upon the court when its absence for such rea­
son is apparent. To hold otherwise would in effect confer 
upon the parties to the cause, by inaction upon their part, 
the power to confer equity jurisdiction upon the court. 
Jurisdiction to hear and determine causes in equity is con-
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ferred upon the court only by law. It cannot be conferred 
upon the court either by consent, action or inaction on the 
part of the litigants. Neither can equity jurisdiction be 
conferred upon the court by the transfer of an action at 
law, purely legal as distinguished from equitable in its na­
ture, by the action of a presiding Justice at Nisi Prius pur­
porting to act under Section 15 of the Law and Equity Act. 
Only cases involving questions cognizable in equity and in 
which equitable relief can be granted can be so transferred. 
When we say that cases may be transferred from law to 
equity under the provisions of Section 15 in the discretion 
of the presiding justice, we mean judicial discretion as 
heretofore defined. The exercise of discretion in this mat­
ter if abused, within the legal meaning of the word abused, 
that is, exercised nonjudicially, may be attacked by excep­
tions. When so transferred in such abuse of judicial dis­
cretion, the transfer confers no jurisdiction on the equity 
court. To hold otherwise would empower a single justice 
to transfer from law to equity any action at law at his will 
and pleasure. Such authority, if not subject to challenge 
when exercised arbitrarily or in defiance of well established 
principles of law, would give to a single justice the power 
to destroy the right of jury trial as vouchsafed by Section 
20 of the Bill of Rights in the Maine Constitution. As said 
in Rockland v. Water Co. 86 Me. 55, 57; 29 A. 935, 936. 

"The Supreme Court has always held its equity 
powers measured by the jurisdiction of the Eng­
lish chancery. Our jurisdiction may be limited 
from time to time by statutes bestowing equitable 
remedies upon courts of law, if the statute ex­
pressly so provides or plainly so intends; 1 Porn. 
Eq. Sections 276-281, and cases cited; but it can­
not be enlarged, otherwise the right of trial by 
jury, according to the course of the common law, 
might be denied in violation of Art. 1, Sec. 20, of 
our Constitution that is similar to the VII amend­
ment of the constitution of the United States, al­
ready considered by the Supreme Court. Scott v. 
Neely, 140 U.S. 106; 11 S. Ct. 712 [35 L. Ed. 358]; 
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Whitehead v. Shattuck, 138 U.S. 146; 11 S. Ct. 
276 [34 L. Ed. 873] ." 

[144 

It is obvious that this cause was not within the jurisdic­
tion of a court in equity to hear and determine. It was an 
action at law pure and simple in which no equitable relief 
was sought. As well stated by Whitehouse in his work on 
equity practice: 

"It is a fundamental and indispensable rule that 
the allegations of the bill must state a case within 
the jurisdiction of a court of equity. If the bill 
fails in this respect the error is fatal in every 
stage of the cause, and cannot be cur,ed by consent 
of the parties. It is the duty of the court to stay 
proceedings whenever its lack of jurisdiction is 
manifest; and it matters not whether this defect 
is brought to the attention of the court by a party 
or by an amicus curiae, or is obtained by an in­
spection of the proceedings at the instance of the 
court itself." 2nd Edition, Sec. 90. 

In this case it having been made to appear to the court 
that the cause was not within the equity jurisdiction of the 
court to hear and determine, the specific exception to the 
ruling that the plaintiff's "losses caused proximately by de­
fendants' breach of covenant are recoverable in the present 
action" and the general exception by the defendants to the 
final decree must be sustained and the decree vacated. Un­
der the Law and Equity Act, while the Law Court has 
power under Sec. 17 of Chap. 100 of R. S., to transfer an 
action at law commenced in the Superior Court and pending 
in the Supreme Judicial Court as a Law Court to the equity 
court, no such right is conferred upon us to make such trans­
fer from equity to law. However, in this case as the cause 
was improperly transferred by a justice of the Superior 
Court from the law docket to the equity docket, the case 
should not be dismissed, but restored to the law docket of 
the Superior Court. The exceptions being sustained, the 
decree must be vacated, the case remanded to the Superior 
Court in Equity, that court should strike out the pleadings 
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in equity and require the parties to plead at law in the same 
cause in the Superior Court. This when accomplished will 
restore the case to the law docket of the Superior Court, 
which court will then proceed to hear and determine the 
case at law. 

Exceptions Sustained. 

Decree vacated. Cause remanded 
to the Superior Court in Equity, 
the court to strike out the plead­
ings in equity, require the parties 
to plead at law in the same cause 
in the Superior Court, said court 
to hear and determine the cause at 
law. 
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PAUL LANGE 

vs. 

LA DRIER GOULET 

Androscoggin. Opinion, February 1, 1949. 

N egligcnce. Automobiles. New Trial. 

The contention that operator of a motor vehicle striking a pedestrian 
must be held blameless as a matter of law when moving slowly 
under the direction of a traffic light does not stand the test of com­
mon sense and would establish an unwise public policy if adopted. 

A defendant prosecuting a general motion for a new trial has the 
burden of establishing that the verdict is manifestly wrong. 

·whether particular conduct of motor vehicle operator conforms to 
requirements of ordinary care are questions of fact for jury deter­
mination, and judgment of a court should not be substituted for 
that of a jury, based on evidence concerning which reasonable men 
may differ. 

ON MOTION FOR NEW TRIAL. 

Action to recover for injuries sustained by pedestrian 
crossing at street intersection. Jury returned verdict for 
plaintiff and defendant moves for new trial. Motion over­
ruled. Case fully appears in opinion. 

Lessard and Delahanty, for plaintiff. 

Edward S. Beauchamp, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, MERRILL, JJ. 

MURCHIE, J. Defendant's motion for a new trial in this 
cause challenges a jury verdict for $1,500, returned in favor 
of a 73-year-old plaintiff, slightly lame and somewhat hard 
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of hearing, injured while walking on a cross-walk at an in­
tersection of ways in broad daylight, when struck and 
knocked down, as he alleges, by a motor vehicle operated by 
the defendant. A light fall of snow was not sufficient to 
obscure vision. 

The allegation of the motion that the damages are exces­
sive has been waived. The sole issues are whether, on the 
record, the findings of the jury that the defendant was 
negligent and that the plaintiff was not, implicit in the ver­
dict, were justified. They must be resolved within the 
established principle that the judgment of a court should 
not be substituted for that of a jury, based on evidence con­
cerning which reasonable men may differ, Eaton v. Mar­
celle, 139 Me. 256; 29 A. (2nd) 162. The burden rests on 
the defendant to show that the verdict is manifestly wrong. 
Searles v. Ross et al., 134 Me. 77; 181 A. 820. 

The accident occurred at the intersection of Lisbon and 
Pine Streets in Lewiston. Traffic at the time was being 
controlled by lights operating in a 70-second cycle which 
permitted vehicular traffic on Lisbon Street to proceed dur­
ing approximately 40 seconds of each cycle, and that on 
Pine Street to do so for 20 seconds, with two 5-second inter­
vals for pedestrians. Lisbon Street measured a little less 
than 40 feet from curb to curb. When the plaintiff reached 
the curb from which he later stepped to make his crossing 
the lights were holding vehicles on Lisbon Street from enter­
ing the intersection. He waited until the cycle then in 
operation had been completed and started across that street 
when the vehicles on it were again stopped. He was rough­
ly three-quarters of the way across when he fell, as the de­
fendant asserts, or was struck, according to his own testi­
mony. He was directly in the path the defendant would 
naturally follow in entering the intersection and turning 
to the right, as was his plan. The traffic light changed at 
that time and defendant's car moved forward very slowly, 
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as is evidenced by his own testimony and the fact that he 
stopped almost at the time plaintiff landed on the ground. 

On the disputed points as to whether the injuries re­
sulted from a fall or impact with the motor vehicle and 
whether plaintiff was lying in front of defendant's car or 
partly under it when help reached him in a matter of sec­
onds, the record carries clean-cut conflicts of testimony. 
The verdict indicates that the jury accepted the evidence 
given by the plaintiff and on his behalf on both points. The 
motion would be overruled on the authority of the cases 
heretofore cited if it had not been urged on behalf of the 
defendant that a finding of negligence against the operator 
of a motor vehicle cannot be sustained on testimony estab­
lishing that it was moving slowly on the go-ahead signal of 
a traffic light, and that the plaintiff must be considered 
negligent as a matter of law because his own evidence indi­
cates that he did not see the defendant's car prior to im­
pact, although it must have been in plain view. On this 
point defendant's counsel cites Gregware v. Poliquin, 135 
Me. 139; 190 A. 811. The principle therein declared, that 
a failure to see whatever should be seen in the exercise of 
due care constitutes negligence, is sufficient in and of itself 
to support the verdict under review so far as it carries a 
finding of negligence on the part of the defendant. His own 
statement was that he did not see the plaintiff until within 
a few feet of him. 

The claim that the operator of a motor vehicle must be 
held blameless as a matter of law when moving slowly un­
der the direction of a traffic light, notwithstanding his ve­
hicle collides with a pedestrian moving normally in its path, 
has never been asserted heretofore in a litigated case, so far 
as this court is aware. No authority for it is offered. It 
must be rejected on the simple grounds that it does not 
stand the test of common sense, and would establish an un­
wise public policy if accepted. As was stated by this court 
in Cameron v. Lewiston, Brunswick and Bath Street Rail-
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way, 103 Me. 482; 70 A. 534 at page 537; 18 L. R. A. N. S. 
497; 125 Am. St. Rep. 315, later quoted with approval in 
Savoy v. McLeod, 111 Me. 234; 88 A. 721; 48 L. R. A. N. S. 
971: 

"the court should establish, as the law, the rule 
which prevents injury or loss of life, rather than 
that which invites, or even permits it." 

Whether under any particular circumstances, whatever 
the speed of a motor vehicle colliding with a pedestrian on 
a cross-walk may be, the operator of it, or the pedestrian, 
is using due care are questions of fact for jury determina­
tion, except in cases where the pedestrian enters the path 
of the vehicle so abruptly as to give its operator no oppor­
tunity to see him and avoid hitting him. Typical exceptions 
are found in such cases as Milligan v. Weare, 139 Me. 199; 
28 A. (2nd) 463; and Wiles v. Connor Coal and Wood Co., 
143 Me. 250; 60 A. (2nd) 786. The general rule was well 
stated in Shaw v. Bolton, 122 Me. 232; 119 A. 801, as fol­
lows: 

"what ordinary care and prudence demands and 
whether the conduct of the traveler conforms to 
such demand are questions of fact to be left to 
the judgment of a jury." 

This statement, made with reference to a pedestrian struck 
by an automobile while he was crossing a street, applies 
with equal force to the operator of a motor vehicle at a 
crossing for pedestrians. On the present record it cannot 
be said as a matter of law that there was error in either 
of the findings necessarily carried by the verdict. 

Motion overruled. 
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MAXIME ALBERT 

vs. 

MAINE BONDING AND CASUALTY COMPANY 

Aroostook. Opinion, February 7, 1949. 

Insurance Contract. Notice. Denial of LiabilHy. 

Questions whether notice of insurance company of its refusal to de­
fend was seasonable, whether rights of assured were prejudiced 
and in what manner, matter of necessity for immediate settlement, 
and whether settlement was fair and 1·easonable, are all questions 
of fact for the jury. 

Under terms of an insurance policy not covering employees, question 
whether insured party being transported was employee at the time, 
depends upon contract, either express or implied, or whether trans­
portation was incident of employment. 

A denial of liability by an insurance company is equivalent to a dec­
laration that it will not pay even if the amount of loss is determined 
and may render inoperative provisions for the benefit of the com­
pany precedent to right of action. 

ON EXCEPTIONS. 

Action of assumpsit on automobile insurance policy. De­
fendant denied coverage under policy exclusion. Plaintiff 
joined issued and claimed estoppel. Verdict for plaintiff. 
Case now before Law Court on exception to refusal of pre­
siding justice to direct verdict and give requested instruc­
tions. Exceptions overruled. Case fully appears in opinion. 

Harry C. McManus, 
Scott Brown, for plaintiff. 

William B. Mahoney, 
George B. Barnes, for defendant. 

SITTING: STURGIS, C. J ., THAXTER, lVIURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 
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FELLOWS, J. This is an action of assumpsit on an auto­
mobile liability insurance policy, brought in Aroostook 
County Superior Court under R. S., 1944, Chap. 100, Sec. 40. 
The defendant pleaded no coverage because it claimed that 
the person who was killed was an employee of the assured 
plaintiff, and as employee excluded by the policy; and also 
pleaded that the amount sued for was voluntarily paid by 
the plaintiff in settlement, without trial as provided in the 
policy and without the consent of defendant. The plaintiff 
filed replication stating that the injured man was not an 
employee at the time of the injury; and further that the 
defendant was estopped, by the acts and promises of its 
agents, to complain of the settlement which plaintiff made 
because of the lack of time to prepare for trial. The jury 
found a verdict for the plaintiff in the sum of $2,806.25. 
The case is now before the Law Court on defendant's ex­
ceptions to denial of motion to direct a verdict, and excep­
tions to refusal to give three requested instructions. 

The facts that the jury probably found are, that Maxime 
Albert, the plaintiff, purchased of the defendant company 
an insurance policy to protect him against liability on a 
truck owned by him. The policy limits were five thousand 
dollars for "each person" and ten thousand for "each acci­
dent." The plaintiff was a farmer living in Frenchville, 
Maine, and raised potatoes on his farm in Frenchville, and 
also on a farm in St. Agatha eight miles away. During 
the harvesting season of 1944, one Pierre Langdo of French­
ville assisted in picking at twenty cents a barrel. Langdo 
furnished his own board, and there was no contract or ar­
rangement between Langdo and the plaintiff for transpor­
tation to and from work. For transportation home Langdo 
rode in any automobile that might be going his way. Some­
times he rode in automobiles of other employees of the 
plaintiff, sometimes "in a truck he had," and he occasionally 
rode in the back of plaintiff's truck. When plaintiff was 
digging on the Frenchville farm Langdo always walked 
home. 
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After work on October 3, 1944, the plaintiff's truck, 
loaded with potatoes, left the field in St. Agatha for the 
potato warehouse in Frenchville. One employee named 
Bois, a resident of Quebec, was the driver, and the plaintiff 
was in the cab with the driver. The truck stopped at the 
warehouse in Frenchville and, while unloading, the plaintiff 
first learned that Langdo was riding on the rear of his truck. 
The truck turned sharply to go into plaintiff's home drive­
way, and Langdo was probably thrown off, receiving the in­
juries from which he died. 

The assured plaintiff, Maxime Albert, immediately noti­
fied the defendant insurance company of the accident by 
communicating with its Madawaska agent, Cyr, who sold 
the policy. Cyr informed the plaintiff that the company 
would "take care" of the matter. An adjuster, Mr. Tidd, 
also interviewed the plaintiff later, while securing state­
ments and other evidence, and told the plaintiff "don't 
worry, we will take care of it." During the fall and winter 
of 1944-5 the plaintiff made several other calls on Agent 
Cyr and was promised each time that "we will see to it" 
and "Mr. Tidd will take care of it." 

On March 3, 1945 a writ with ad damnum of $15,000 was 
served on this plaintiff, Maxime Albert, brought by Odelie 
Langdo, administratrix, to recover for the death of Langdo, 
returnable to the April term of Superior Court (April 3, 
1945) at Houlton, with notice for trial. The summons was 
at once given to the Agent Cyr by Maxime Albert, who 
again promised Albert that the matter would be taken care 
of by the company. 

The evidence is conflicting as to whether the adjuster 
Tidd notified this plaintiff Albert on March 9, 1945 that the 
defendant claimed no coverage and would not defend, or 
whether the first notice of the company's definite intention 
to abandon was given by letter of the company dated March 
28, 1945. The plaintiff did testify that some days after he 
had delivered the summons in the Langdo case to the Agent 
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Cyr, the company adjuster Tidd told "me he won't bother 
for that case; I could settle." In any event, it was but a 
matter of days before the April term of court when Maxime 
Albert knew that the defendant company would not defend 
the suit against him as was provided in the policy. 

After the $15,000 Langdo suit was brought, and after 
Albert or his attorney learned that the company refused 
to defend, Albert endeavored to find Bois, who drove the 
truck, and Labrie who rode in the rear with Langdo, as 
his only witnesses. These two men were then outside the 
state and somewhere in Quebec or New Brunswick and Al­
bert was unable to find them. The plaintiff Albert, there­
fore, on March 31, 1945 made in good faith a settlement 
with the administratrix of the Pierre Langdo estate for 
$2,500. This pending action by Maxime Albert against the 
defendant Casualty Company is brought to recover the 
amount of $2,500 paid in settlement, with interest. 

EXCEPTIONS 

At the close of the evidence the defendant company 
moved for a directed verdict for the reasons (1) that it 
claimed Pierre Langdo was an employee of the plaintiff at 
the time he was injured, and under the terms of the policy 
an employee was not covered, and also (2) that the policy 
prohibited settlement without consent of the company, or 
without judgment after actual trial. The presiding judge 
denied the motion. 

The defendant's motion for a directed verdict was proper­
ly denied. By the terms of the policy the defendant agreed 
to defend in the name of the assured any suit brought 
against him to recover for personal injury or death, even 
though such suit was groundless, false or fraudulent, and 
it reserved the right to control the investigation, negotia­
tion and settlement. The defendant company conducted 
the investigation, and by its promises to the plaintiff, 
through its agents, that it would "look after the matter," 
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prevented the plaintiff from promptly protecting his own 
rights and preparing his defense to threatened suit. No 
intimation of denial of coverage came from the defendant 
company for months, and then not until after suit with de­
mand for trial at the return term. An insurance company 
should, with reasonable promptness, deny liability to its 
assured, if it intends to deny liability, in order to give the 
assured a reasonable time to protect himself. The date 
when the company's refusal to defend was given to the 
plaintiff, whether the notice of refusal was in reasonable 
season under the circumstances, and whether the rights 
of assured were prejudiced and in what manner, were all 
questions of fact for jury determination. If it was neces­
sary that immediate settlement be made under the existing 
facts, it was also a matter for determination by the jury 
whether the settlement was fair and reasonable. As stated 
by Mr. Justice Holmes in St. Louis Beef Co. v. Casualty 
Company, 201 U. S. 173, "a sum paid in the prudent settle­
ment of a suit is paid under the compulsion of the suit as 
truly as if it were paid upon execution." No claim, that 
the settlement was unreasonable, was raised in the case at 
bar. 

A distinct denial of all liability by an insurance company 
is equivalent to a declaration that it will not pay even if 
the amount of loss is determined. Oakes v. Insurance Com­
pany, 112 Me. 52; 90 A. 707. A denial of liability may 
render inoperative provisions for the benefit of the com­
pany precedent to right of action. Jewett v. Insurance Com­
pany, 125 Me. 234; 132 A. 523. See Bryson v. Fire Ins. Co., 
132 Me. 172; 168 A. 719, where waiver and estoppel are de­
fined. For cases in other jurisdictions, holding that denial 
of liability waives provision requiring actual trial, see St. 
Louis Dressed Beef Co. v. Maryland Casualty Co., 201 U.S. 
173; 26 Sup. Ct. 400; 50 L. Ed. 712; Interstate Casualty Co. 
v. Wallins Coal Co., 164 Ky. 778; 176 S. W. 217; L. R. A. 
1915 F. 958; Butler Bros. v. American Fidelity Co., 120 
Minn. 157; 139 N. W. 355; 44 L. R. A. N. S. 609; Rosenberg 
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v. Maryland Casualty Co., 130 Atl. 726; (N. J.) Misc. 1132; 
n. 41 A. L. R. 521; Independent Milk Co. v. Aetna Life Ins. 
Co., 68 Mont. 152; 216 Pac. 1109. 

The court cannot say, as a matter of law, under the cir­
cumstances here shown, that Pierre Langdo was an em­
ployee of plaintiff Maxime Albert while riding on the plain-

. tiff's truck and therefore excluded under the policy. It 
was a question of fact, as to whether there was any express 
or implied contract for the plaintiff to convey Langdo as in­
cident to or a part of his employment. The testimony of the 
plaintiff, that transportation was not 'a part, and that he 
did not furnish conveyance, and the evidence that Langdo 
used at times "a truck he had," and at times the vehicles of 
others who happened to be travelling his way, permitted 
the jury to find that Langdo was not then employed. Chap­
man v. Cyr, 135 Me. 416; 109 A. 736; Littlefield's Case, 126 
Me. 159; 136 A. 724; Michaud v. Taylor, 139 Me. 124; 27 A. 
(2nd) 820; Lunt v. Fidelity and Casualty Co., 139 Me. 218, 
223; 28 A. ,(2nd) 736. 

The defendant company requested an instruction that 
"even in the absence of evidence of an express agreement 
between employer and employee that employee was to be 
transported free of charge to and from work, you may find 
that employee was so transported by employer and fellow 
employees, and that deceased continued to be an employee 
until delivered at or near his home in such fashion." This 
instruction was properly refused. There must be either an 
express or implied agreement to transport as part of the 
employment, or transportation must be incident to the em­
ployment. There is no question in this case that the pay 
was for picking potatoes at so much per barrel. The fact 
that he was actually transported through the kindness of 
some fellow employees, or even by the employer, does not of 
itself make the transportation a part of the employment. 
He does not necessarily continue as an employee while rid­
ing towards home even if he finds a free ride on the em-
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ployer's truck which is going in that direction. This re­
quested instruction does not take into account that the jury 
should find some form of agreement, or find that the trans­
portation was incidental to the employment to make him 
"continue" as an employee. Littlefield's Case, 126 Me. 159; 
136 A. 724. The manner and kind of transportation may be 
some evidence of agreement or lack of agreement, but this 
requested instruction does not so state. It is incorrect and 
misleading. 

The second requested instruction was "If you find, as a 
fact, that defendant, through its adjuster, notified plaintiff 
on March 9, 1945, that it declined, under the insurance con­
tract, to defend his case, you are instructed, as a matter of 
law, that such notification was reasonable in point of time, 
and that defendant neither waived its right to withdraw 
nor is it estopped from invoking non-coverage * * * ." The 
justice presiding in refusing to give such an instruction was 
clearly within his rights. Whether notification was rea­
sonable in point of time was a jury question of fact under 
all the circumstances, as were all facts incident' to whether 
there was or was not a waiver, or an estoppel. 

The third refused instruction, to which refusal an excep­
tion was taken, states "If you find as a fact, that plaintiff 
paid deceased's administratrix for wrongful death $2,500 
and that his obligation to pay had not been finally deter­
mined either by judgment against him after actual trial, 
nor by written agreement of plaintiff, the claimant and de­
fendant, you must return a verdict for the defendant." 
This requested instruction was not a proper one. It con­
tained the admitted facts. It invaded the province of the 
jury, in that it prohibited the jury from consideration of 
any fact regarding a possible waiver or estoppel. It was 
in effect the directed verdict which had previously been 
asked for and properly denied. 

Exceptions overruled. 
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MacNEILL REAL ESTATE, INC. 

vs. 

CLINTON F. RINES ET AL. EXR. 

Cumberland. Opinion, February 7, 1949. 

Brokers. Referees. 

When a contract to purchase is substituted for an actual sale it is 
a pre-requisite to the owner's liability for brokerage commission 
that such contract bind the purchaser to make the purchase; that 
if the purchaser is given the option between making the purchase 
and the forfeiture of the down payment, the contract is not such 
a mutual contract as will entitle the broker to a commission unless 
the purchase be consummated or consummation be prevented by the 
seller. 

Whether retention of down payment by real estate vendor be called 
a forfeiture or liquidated damages constitutes no basic difference 
where contract effectively allows purchaser to avoid carrying out 
his purchase upon retention by vendor of down payment. 

Findings of fact by Referee under Rule of Court are final and con­
clusive if there is any evidence to support them. 

A contract containing an agreement to purchase which leaves per­
formance of such agreement optional with the vendee is treated 
legally as of no more effect than a strict unilateral option. 

ON EXCEPTIONS. 

Action by real estate brokers to recover commissions for 
producing a customer. To the acceptance of referee's re­
port and order of judgment for defendants the plaintiff ex­
cepts. Exceptions overruled. Case fully appears in 
opinion. 

Berman, Berman and Wernick, for plaintiff. 
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Frank Preti, 
Verrill, Dana, Walker, Philbrick and Whitehouse, 

for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 

MERRILL, J. On exceptions to overruling objections to a 
report of Referees, acceptance of the report and ordering 
judgment for the defendants. In this case the plaintiff, 
MacNeill Real Estate, Inc., a licensed real estate broker, 
brought an action against the defendant, Clinton F. Rines 
and Adeline B. Rines, Executrix of the Estate of Henry P. 
Rines, by whom it had been employed, to recover a commis­
sion for producing a customer for, and also a commission 
for procuring a sale of certain real estate owned by the de­
fendants. The referees found for the defendants with re­
spect to both commissions. At the hearing before this court 
the plaintiff waived all claim to a commission on the sale. 
We are therefore only concerned with the claim for a com­
mission for producing a customer for the real estate. 

The plaintiff acted wholly through and by Mrs. Mary J. 
MacNeill, its treasurer and agent who was a licensed real 
estate broker. The defendants throughout were repre­
sented by their agent, George F. Kelley, Jr. Mrs. MacNeill 
interested one Clyde S. Esty in the purchase of the prop­
erty. He agreed to the defendants' price but informed Mrs. 
MacN eill that he intended to finance the purchase from the 
sale of property of his own in the future. He was not ready 
to purcha;,e immediately. Mrs. MacNeill communicated 
these facts to Mr. Kelley who told her to sign him up. Esty 
made a down payment of one hundred dollars to Mrs. Mac­
N eill, executed the contract, hereinafter described, which 
had been prepared by Mrs. MacNeill's attorney. Mrs. Mac­
Neill informed Mr. Kelley of these facts, paid him the one 
hundred dollars and presented the contract to him for ex­
ecution. Mr. Kelley accepted the one hundred dollars and 
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executed the contract. Mr. Esty was not ready to purchase 
at the time specified in the contract and obtained one or two 
extensions at the request of Mrs. MacNeill. Finally, Mrs. 
MacNeill informed Mr. Kelley that Mr. Esty was not go­
ing to purchase the property. Question is made as to 
whether or not Kelley's execution of the contract was suf­
ficient to bind the estate of Henry P. Rines; but in view of 
the legal principles upon which we rest the decision in this 
case, that question becomes of no moment. 

The contract, dated April 5, 1945, was upon a printed 
form entitled "Agreement for Sale of Real Estate." In it 
the def end ants were described as "Seller" and Esty as 
"Buyer." By its terms the Seller agreed to sell, and the 
Buyer to purchase the described property. Time was made 
of the essence of the contract. The price was $27,500 to 
be paid, cash on delivery of deed, "One Hundred Dollars 
having been paid to bind this agreement leaving a balance 
of twenty-seven thousand four hundred dollars." The con­
tract also contained the following provisions : "A commis­
sion of 5 % is to be paid by the Seller to the MacN eill Real 
Estate, Inc., Mary J. MacNeill agent." "The above men­
tioned deposit made upon the signing of this contract shall 
be retained by the Seller as liquidated damages in case the 
Buyer fails to carry out this contract." 

The above provision relative to the payment of a com­
mission was typewritten into the contract immediately fol­
lowing the payment clause. A printed clause relative to 
commission which provided that the commission should be 
paid upon the signing of this agreement was just before 
the testimonium clause and was not filled in. The clause as 
to the retention of the deposit as liquidated damages was a 
printed clause which an examination of the original exhibit 
shows originally read "as part of the liquidated damages." 
The underscored words "part of the" were stricken from 
the executed agreement. 
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The referees found that the provision for retention by the 
defendants of the down payment as liquidated damages, 
should Esty fail to carry out the contract, in the light of all 
of the circumstances of the case, left the actual purchase 
by Esty optional on his part. He had a choice between com­
pleting the purchase or suffering the loss of the down pay­
ment as liquidated damages. 

The referees were justified in reaching this conclusion. 
There was evidence that Esty at the time he executed the 
contract was not in a position to complete the purchase. 
His ability to do so depended upon the sale of other prop­
erty or obtaining financial aid elsewhere. These facts were 
known by the seller. Time was expressly made of the es­
sence of the contract. The down payment of one hundred 
dollars was a part of the purchase price, and in case Esty 
failed "to carry out this contract" was to be retained as 
liquidated damages. The amount was reasonable and not 
disproportionate to the actual damages. This provision for 
the retention of the down payment was in fact as well as in 
nanie a provision for liquidated damages should Esty fail to 
carry out his agreement. It was not a provision for a pen­
alty in the legal sem;e of the term, inserted to enforce per­
formance of the contract, or as security therefor. 

As well stated in 15 Am. Jur. 691: 

"A provision that a sum of money paid in part per­
formance of a contract shall be forfeited to the 
payee in case of default is generally held to pro­
vide for liquidated damages; that is, it is to be 
regarded as a substitute for performance, and not 
as a penalty or merely a security for performance, 
especially where the damages so agreed on are rea­
sonable and not disproportionate to the actual 
damages.'' 

Having determined that this contract was an optional 
contract, the referees applied to this case the rule announced 
by this court in Hanscom v. Blanchard, 117 Me. 501; 105 A. 
291; 3 A. L. R. 545. 
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It is unnecessary in this Opinion to reiterate with a cita­
tion of authorities all of the general rules governing the re­
spective rights and liabilities between a real estate broker 
and a vendor of real estate respecting commissions. As ap­
plicable to this case they are well stated in Hanscom v. 
Blanchard, supra, and the authorities cited therein. 

The primary object of a brokerage contract, unless other­
wise expressly specified therein, is that the broker procure 
a sale of the real estate in question on the terms specified by 
his employer. His duty, however, is discharged by produc­
ing a customer ready and willing to meet the exact terms 
of sale proposed by his employer. If, however, he produces 
a customer who enters into a mutually enforcible contract 
with the owner for the purchase and sale of the real estate 
in question, upon terms rntisfactory to the owner, the 
broker is entitled to his commission whether or not the cus­
tomer actually carries out his contract. The principal is 
deemed to have accepted the contract in lieu of exact per­
formance of the broker's contract. 

Whatever may be the rule in other states, this court in 
Hanscom v. Blanchard, supra, decided that when a contract 
to purchase is substituted for an actual sale, it is a pre­
requisite to the owner's liability for commissions to the 
broker that such contract bind the purchaser to make the 
purchase; that if the purchaser is given an option between 
making the purchase and the forfeiture of the down pay­
ment, the contract is not such a mutual contract as will en­
title the broker to a commission unless the purchase be con­
summated or consummation be prevented by the seller. In 
the instant case, the referees ruled that the following clause 
in the contract, 

"The above mentioned deposit made upon the sign­
ing of this contract shall be retained by the SELL­
ER as liquidated damages in case the BUYER 
fails to carry out this contract" 
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taken together with all of the circumstances of the case 
gave the buyer the option of either carrying out the pur­
chase or forfeiting the down payment as liquidated dam­
ages; and as the sale was not consummated wholly because 
of the fault of Esty, the plaintiff was not entitled to a com­
m1ss10n. The exceptions are in effect all directed to this 
ruling by the referees who relied upon Hanscom v. Blan­
chard, supra, and authorities cited therein for such ruling. 
In Hans com v. Blanchard, the contract contained the fol­
lowing clause: 

"In the event that the party of the second part 
shall fail to fulfill the agreements herein entered 
into, then the sum of one thousand dollars already 
acknowledged as paid shall be forfeited to the 
party of the first part." 

Unless there is a legal distinction between this clause and 
the above clause in this case, Hans com v. Blanchard is con­
trolling. 

It is urged by the plaintiff that the case of Hanscom v. 
Blanchard, supra, should be distinguished from the present 
case because in that case the contract provided for the re­
tention of the down payment as a forfeiture instead of as 
liquidated damages. It is further suggested that in Han­
scom v. Blanchard the opinion does not show that the per­
sons entering into the contract with the owner, except for 
the above clause, were obligated to make a purchase. To 
avoid being misled in determining the controlling effect of 
Hanscom v. Blanchard, we have examined the original rec­
ord in that case and find that the contract therein referred 
to was under seal, contained an express promise on the part 
of the purchaser to pay on or before a day certain a portion 
of the purchase price in cash and execute a mortgage to 
secure a balance of twenty thousand dollars, and that the 
one thousand dollars which was to be forfeited was to con­
stitute a part of the purchase price so to be paid. 
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There is no basic difference between a contract which 
effectively allows the purchaser of real estate to avoid carry­
ing out his purchase upon retention by the seller of the 
down payment, whether such retention be called a for­
feiture or liquidated damages. In either event, it is optional 
on the part of the vendee whether or not he will complete 
his purchase. This option on the part of the vendee is the 
fundamental reason which prevents the contract from be­
ing treated as a substitute for exact performance by the 
broker. The production of a prospective customer who ob­
tains an option from the owner is not performance or a sub­
stitute for performance on the part of a broker who is en­
gaged to make a sale of real estate. The granting of the 
option by the owner is treated only as a step on his part in 
aid of the sale which the broker is attempting to effectuate, 
and will not sustain an action for a commission unless the 
purchaser either exercises his option or is prevented from 
exercising it by action of the optionor. 

Under the decision in Hanscom v. Blanchard, a contract 
containing an agreement to purchase which leaves perform­
ance of such agreement optional with the vendee is treated 
legally as of no more effect than a strict unilateral option. 
Such was the contract in this case, and the defendants are 
not liable to pay a commission to the plaintiff under the 
terms of its contract of employment as a real estate broker. 

Of course, by supplemental agreement between the par­
ties, a vendor could make himself liable to pay a broker's 
commission upon the execution of an optional contract. 
The plaintiff urges that the clause relative to the payment 
of a commission in the Esty contract either imposes such 
liability or is evidence of such an agreement. With respect 
to this claim the referees said : 

"The statement in Plaintiff's Exhibit '2' that a 
'commission of 5 % is to be paid by the seller to 
* * * * *' does not entitle the broker to recover. 
The plaintiff was not a party to this instrument. 
Moreover, the printed form upon which the instru-
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ment was executed contains the skeleton provision 
for a statement that the owner is to pay a com­
mission of . . . . . . . . . . . . dollars upon the signing 
of the agreement. This sum, however, was not 
filled in; and, in place thereof, the provision that 
the seller is to pay a commission is inserted im­
mediately following the provision for the future 
transactions that should consummate the sale. It 
is apparent that the provision was intended to be­
come operative with the provisions for the con­
summation of sale." 

[144 

This conclusion, considered in the light of the evidence as 
to the conduct of the parties, and especially that of the plain­
tiff with respect to assertion of its claim for commissions is 
justified by the record presented to us. 

The contract was prepared and negotiated by the plaintiff 
who was fully aware of its terms at the time it procured its 
execution. It had actual knowledge that it was an optional 
contract. There is nothing in the record that would justify 
a finding that Mr. Kelley on behalf of the defendants ac­
cepted this optional contract, with liquidated damages of 
one hundred dollars, as performance by the plaintiff of a 
brokerage contract requiring payment to it of a commission 
of one thousand three hundred seventy-five dollars. 

As well said in Reiger v. Bigger, 29 Mo. App. 421, 432, 
with respect to a broker's claim for a commission of five 
hundred dollars for negotiating an optional contract, where 
the amount to be retained in lieu of performance by the 
purchaser was also five hundred dollars: 

"It is inconceivable that the defendant accepted 
the contract negotiated by plaintiffs as perform­
ance by them of their undertaking, when that con­
tract by its terms secured to the defendant only 
the sum of five hundred dollars. If the defendant 
did so, the forfeiture was intended to benefit the 
broker only, and in no sense can it be deemed an 
equivalent to the defendant for the performance 
of the contract. The contract negotiated by the 
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plaintiffs was not such a contract as they were re­
quired to procure, and the defendant did not ac­
cept it as such." 

35 

Findings of fact by Referees under Rule of Court are 
final and conclusive if there is any evidence to support them. 
In this case the findings of fact of the referees are amply 
justified by the evidence and their legal conclusions drawn 
therefrom are correct. The presiding justice properly over­
ruled the objections to the referees' report and accepted the 
same and ordered judgment for the defendants. 

There being no legal error on the part of either the ref­
erees or the justice presiding, exceptions to his rulings 
should be overruled. 

Exceptions overruled. 
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MILDRED ANDREU 

vs. 

EDWARD F. WELLMAN 

ALBERT W. DOSTIE 

vs. 

EDWARD F. WELLMAN 

Androscoggin. Opinion, February 7, 1949. 

Automobiles. Negligence. 

In negligence action verdict should not be ordered, if, giving to the 
plaintiffs the most favorable view of the facts and every justifiable 
inference to be drawn from them, different conclusions as to the 
defendant's negligence could fairly have been taken by different 
minds. 

When an occurrence or series of occurrences necessary to support a 
cause of action are well-nigh incredible a directed verdict is correct. 

ON EXCEPTIONS. 

Actions of negligence for injuries suffered by plaintiff. 
Defendants' motions for directed verdicts were granted by 
presiding justice and plaintiff brings exceptions. Excep­
tions overruled. Case fully appears in opinion. 

Benjamin L. Berman, 
David W. Berman, for plaintiff. 

William B. Mahoney, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
MERRILL, JJ. 

THAXTER, J. There are before us here two actions to re­
cover for personal injuries growing out of the same alleged 
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negligence. By stipulation they were tried together. At 
the close of the plaintiffs' cases, the defendant rested and 
moved for a directed verdict in each. The cases are before 
us on exceptions to the granting of such motions. Excep­
tions to the exclusion of certain evidence were waived in 
argument. 

The defendant was the owner of a 1936 Buick automobile. 
On August 26, 1944, he drove this car into the garage of the 
Lewiston Battery Service Company, the business of which 
was the selling and servicing of batteries. He had with 
him his grandson, a bright child five years old, who had 
been living with the defendant while the boy's father was 
in the service. The entrance to the garage was by a ramp 
leading from the sidewalk. The defendant stopped the car 
on the level floor of the garage, got out on the left side and 
the little boy on the right. Both doors which swung to the 
front were left open. Dostie, the plaintiff in one action, 
who was an employee of the Battery Service Company, pro­
ceeded to inspect the battery, which was under the front 
cushion on the right-hand side. He put his tools on the 
right running board, and tilted the cushion upwards toward 
the rear of the car. When his work was done he replaced 
the cushion and was picking up his tools when suddenly the 
motor started and the car moved backward toward the door 
of the garage with the little child in it. The open door on 
the right caught Dostie and threw him to the floor. He was 
severely injured. The automobile went through the door 
down the ramp and into the street where it hit a taxicab in 
which the other plaintiff, Mildred Andreu, was a passenger. 
She, too, was injured. 

The evidence does not indicate how the defendant left the 
automobile, whether it was in gear or out, and whether the 
brakes were on or off. To start the motor it was only neces­
sary to push the switch lever upward which was on the 
steering post under the steering wheel, and push hard on 
the accelerator pedal. On this type of car there was no 
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separate starting button or pedal. Dostie claims that he 
did not touch the gear shift or the switch lever and that 
the cushion when he lifted it up and replaced it did not 
touch either; but the possibility of either or both of these 
things having happened without his knowledge is not ruled 
out. The truth of the matter is we do not know what hap­
pened except that the child was in the car on the left side 
when it happened. If it was in gear, it could have started 
by the child throwing the switch lever and pushing d0vvn 
hard on the accelerator pedal. If it was not in gear, the 
little boy would in addition have had to have manipulated 
the gear shift. 

The theory of the plaintiffs is that the car could easily 
have been started by the child and that it was the defend­
ant's duty to have anticipated that the little boy might enter 
the automobile and start it, and that the defendant should 
have guarded against this mischance by locking the starting 
mechanism and by keeping a close watch on his grandson. 
Apparently the plaintiffs' claim is that the boy got into the 
car on the left side, threw the switch, put the car into gear, 
and stepped on the accelerator; for there is no evidence that 
at that time anyone else performed any of these operations. 
Furthermore, all this took place while Dostie was standing 
right there close to the open door and inside of it. 

It is true, as stated by counsel for the plaintiffs, that a 
verdict should not have been ordered, if, giving to the plain­
tiffs the most favorable view of the facts and of every justi­
fiable inference to be drawn from them, different conclusions 
as to the defendant's negligence could fairly have been 
drawn by different minds. Haskell v. Herbert, 142 Me. 133; 
48 A. (2nd) 637; Howe v. Houde, 137 Me. 119; 15 A. (2nd) 
740. 

The case of Hatch v. Globe Laundry, 132 Me. 379; 171 A. 
387, is called to our attention by the plaintiffs. The facts 
in that case are very different from the facts here but the 
principle of law there enunciated applies. The issue was 
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whether the defendant should have foreseen and guarded 
against the acts of children in starting a car left standing 
on a public street. In holding that under the particular 
facts this was a question for the trier of the facts, we ap­
plied the doctrine laid down by Judge Cardozo in Palsgraf 
v. Long Island R. R. Co., 248 N. Y. 339; 162 N. E. 99, 101; 
59 A. L. R. 1253, was what happened within "the range of 
reasonable apprehension." To apply that language to this 
case, the question is, was the def end ant bound to foresee 
that his grandson might enter that car and do what he did, 
or what it is claimed he did, and besides, that all this would 
happen so suddenly that Dostie, who was right there and 
presumably in charge of the car, would not even see him. 
When we say that such an occurrence or series of occur­
rences seem to us well-nigh incredible, we have answered 
the question as to Mr. Wellman's negligence. 

The granting of the motions for directed verdicts in these 
cases was correct. 

Exceptions overruled. 
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ROMEO JENNESS 

PLAINTIFF IN ERROR 

vs. 

STATE OF MAINE 

Knox. Opinion, February 15, 1949. 

Criminal Law. Plea. Statutes. 

[144 

R. S., 1944, Chap. 136, Sec. 3 providing for punishment of persons 
alleged in an indictment and proved or admitted on trial to have 
been "before convicted and sentenced to any state prison" does not 
contravene Fourteenth Amendment to Constitution of United 
States nor deny equal protection even though the court in its dis­
cretion may for the same offense sentence an accused to the state 
prison, and in another case sentence an accused to the reformatory 
for men. 

State prison sentence under R. S., 1944, Chap. 136 imposed without 
formal trial upon a plea of guilty to an indictment charging a pre­
vious conviction is not erroneous because statute requires the fact 
of previous conviction to be "proved or admitted on trial." 

A voluntary plea of guilty when understood 'by a respondent has al­
ways been considered a solemn confession and admits all facts in 
an indictment sufficiently pleaded. 

Even though penal statutes should be construed strictly, the inten­
tion of the Legislature constitutes the law, and the rule of strict 
construction is subordinate to the rule of reasonable sensible con­
struction having in view the legislative purpose. 

ON EXCEPTIONS. 

Plaintiff excepts to a ruling of the presiding justice dis­
missing his writ of error. Exceptions overruled. Case 
fully appears in opinion. 

C. S. Roberts, for plaintiff in error. 
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Ralph W. Farris, Attorney General, 
Abraham Breitbard, Deputy Attorney General, 

for State of Maine. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 

FELLOWS, J. This case comes to the Law Court on ex­
ceptions by the plaintiff in error to a ruling of a justice of 
the Superior Court in the County of Knox dismissing his 
writ of error. 

The plaintiff was indicted at the October Term, 1945 in 
the Superior Court for Kennebec County. The indictment 
charged the crime of sodomy, and the indictment further 
alleged that the respondent (now plaintiff in error) had 
been previously convicted in 1939 of the crime of indecent 
liberties and sentenced to serve a term of two years in the 
State Prison of the State of Maine. Counsel was appointed 
by the court to defend the respondent, and upon arraign­
ment of the respondent the plea was guilty. Later in the 
term, on October 12, 1945, he was sentenced to not less than 
15 years nor more than 30 years in State Prison. 

The indictment, found at the October Term 1945, alleged 
the crime against nature described in Revised Statutes 
(1944), Chapter 121, Section 3, and punishable by not less 
than one nor more than ten years. The allegation of pre­
vious conviction for indecent liberties was inserted under 
the authority of Revised Statutes (1944), Chapter 136, Sec­
tion 3, which is as follows: 

"When a person is convicted of a crime punish­
able by imprisonment in the state prison, and it is 
alleged in the indictment and proved or admitted 
on trial, that he had been before convicted and 
sentenced to any state prison by any court of this 
state, or of any other state, or of the United States, 
whether pardoned therefor or not, he may be pun­
ished by imprisonment in the state prison for any 
term of years." 
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This Section 3 of Chapter 136 of our statutes first ap­
pears as Section 18 of Chapter 282 of the Public Laws of 
Maine passed by the Legislature in 1824. It then provided 
that the habitual off ender when "convicted" of a felony 
might be sentenced for a limited term or for life. It was 
also provided by Section 19 of said Chapter 282, Public 
Laws 1824, that if the prior sentence was not known at the 
time of indictment and conviction, the warden and prison 
inspectors had authority to obtain legal process to have the 
convict tried on the fact of prior conviction, "and if it ap­
pear by the confession of the party, verdict of a jury or 
otherwise according to law" the court could sentence anew. 
This said Section 19 was repealed in 1897 by Chapter 180 
of the Public Laws, but said Section 18 has appeared in each 
revision of the statutes until the present, with only slight 
verbal changes. The principal changes have been: (1) In 
Revised Statutes (1841), Chapter 167, Section 12 the words 
are "and admitted or proved on trial," in the later re­
visions these words are transposed to the present reading 
"and proved or admitted on trial," and (2) in the revision 
of 1903, Chapter 136, Section 2, the present punishment of 
"any term of years" was inserted, instead of "for a limited 
term or for life." 

The pending writ specified as errors ( 1) that said Re­
vised Statutes (1944), Chapter 136, Section 3, under the 
terms of which the plaintiff in error was sentenced to not 
less than fifteen nor more than thirty years, is unconstitu­
tional under the XIV Amendment of the Constitution of the 
United States that "No state shall deny to any person with­
in its jurisdiction the equal protection of the laws" and the 
writ further alleged error in that (2) "said statute further 
provides that the fact of a previous conviction must be 
'proved or admitted on trial,' but that the conviction under 
this record is based upon an arraignment only." 

The respondent ( plaintiff in error) was under indict­
ment at the October term, 1945, for the crime against na-
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ture described in Revised Statutes (1944), Chapter 121, 
Section 3, and for that offense was liable to punishment for 
ten years. The above quoted statutory authorization for 
servitude in excess of ten years, because of prior sentence 
to State Prison, is what the plaintiff in error claims is un­
constitutional. 

Statutes that permit extra punishment for old or 
habitual offenders are constitutional, for the reason that all 
persons on conviction who have been previously convicted 
and sentenced to any State Prison, are subject to the same 
treatment. Moore v. Missouri, 159 U. S. 673; 16 Sup. Ct. 
179; 40 L. Ed. 301; Graham v. West Virginia, 224 U. S. 
616; 32 S. Ct. 583; 56 L. Ed. 917; MacDonald v. Massa­
chusetts, 180 U. S. 311; 21 S. Ct. 389; 45 L. Ed. 542; New 
York v. Gowasky, 244 N. Y. 451; 155 N. E. 737; 58 A. L. R. 
9. See also Annotations in 82 A. L. R. 345; 116 A. L. R. 
209; 132 A. L. R. 91; 139 A. L. R. 673. 

The plaintiff argues here, however, that for the same 
offense the court may, in its discretion, in one case sentence 
an accused to State Prison and in another case may sentence 
an accused to the Reformatory for Men (Revised Statutes 
1944, Chapter 23, Section 66), and that thus the equal pro­
tection is violated because one person sent to State Prison 
may be punished as a second offender while the other not. 
We see no force to this argument. The wisdom for the en­
actment of the statute is for the legislature and not for the 
court. The legislature has seen fit to make the sentence to 
any State Prison the standard for prior conviction. In 
many instances there should be a sentence to the Reforma­
tory for Men, because of age limit, previous good character, 
mitigating circumstances, probable reformation, or other 
legal considerations, and the legislature had the right and 
authority to fix the criterion to be a prior State Prison 
sentence. 

The second contention of the plaintiff in error is that un­
der Revised Statutes (1944), Chapter 136, Section 3, the 
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previous conviction must be not only "alleged in the indict.­
ment" but "proved or admitted on trial." It is here alleged 
in the indictment, and the plea was guilty on arraignment. 
The plaintiff, however, says it was not "proved or admitted 
on trial" because there was no "trial." In other words, the 
plaintiff claims that the previous conviction and sentence to 
State Prison cannot be ascertained by a formal and volun­
tary plea of guilty on arraignment, but it must be proved 
or admitted during a trial. 

This is a writ of error and is based on the record alone. 
Facts outside the record are not to be considered. It is 
the record only that controls, and the writ can be brought 
only to obtain a correction of error on that record. Nissen­
baum v. State of Maine, 135 Me. 393. Here the record 
shows an indictment alleging a crime punishable by im­
prisonment in the State Prison, and the same indictment 
also alleges that the respondent (now plaintiff in error) had 
been before convicted and sentenced in 1939 to the State 
Prison, for the crime of indecent liberties, by a court of 
this State, viz., the Superior Court in and for the County 
of Kennebec. The record further shows appointment of 
attorney to defend, arraignment, and voluntary plea of 
guilty to the indictment, with sentence afterwards imposed 
of not less than fifteen nor more than thirty years in State 
Prison. 

What is the effect of such a plea of guilty upon arraign­
ment? A voluntary plea of guilt when understood by a 
respondent has always been considered a solemn confession 
from the only person who "had the best possible knowledge 
of the truth." State v. Siddal, 103 Me. 144, 146; 68 A. 634, 
635; 14 American Jurisprudence 951, Sections 270-272. It 
admits all facts in the indictment sufficiently pleaded. 
Green v. Commonwealth, 12 Allen (Mass.) 155, 172; 22 
C. J. S. "Criminal Law," 656, Section 424. A plea of guilt 
is in itself a conviction. It is as conclusive as a verdict of a 
jury. The court has nothing to do but give judgment and 
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sentence. Kercheval v. U.S., 47 S. Ct. 582; 274 U. S. 220; 
71 L. Ed. 1009. "The sentence is the judgment." State v. 
Stickney, 108 Me. 136; 79 A. 370, 371. The plea being 
guilty, there is no "issue of fact joined on the indictment" 
as contemplated by Revised Statutes (1944), Chapter 135, 
Section 15. 

There is nothing in our statutes that prohibits the court 
from accepting a plea of guilty, and by pleading guilty to an 
indictment there is no necessity for placing a respondent on 
trial before the jury. Had this respondent (plaintiff in 
error) pleaded not guilty, or had he pleaded not guilty to 
that part of the indictment charging his former conviction, 
a trial would thereby have been demanded and necessary. 
State v. Beaudoin, 131 Me. 31; 158 A. 863; 85 A. L. R. 1101; 
State v. Lashus, 79 Me. 504; 11 A. 180. 

The court recognizes the well-known rules that a penal 
statute should be strictly construed, and that its effect can­
not be extended beyond the meaning of language used; but 
even under a penal statute "the intention of the legislature 
constitutes the law." Violette v. Macomber, 125 Me. 432, 
434; 134 A. 561, 562. The meaning here does not require 
proof of facts admitted, and the legislature certainly did 
not require the sometimes difficult and always expensive 
ceremony of a jury trial, when the respondent has formally, 
solemnly, and voluntarily admitted all that a jury trial 
could possibly achieve. 

If the statute now had the words "and admitted or proved 
on trial," as it appears in the statute revision of 1841, 
Chapter 167, Section 12, instead of the present transposi­
tion of these words to "proved or admitted on trial," the 
plaintiff would never have invented his claimed construc­
tion. 

In 1841 the prior conviction might clearly be either ad­
mitted or, if necessary, proved "on trial." There is nothing 
to indicate that there has been any change in the attitude 
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of the legislature for more than a century. Facts admitted 
do not have to be proved. In the revision of the statutes 
the above mentioned change in phraseology was not a 
change of the law, because there was no evident intention 
of the legislature to make a change. If any ambiguity ex­
ists in a statute resort may be had to the original to aid con­
struction. Tarbox v. Tarbox, 120 Me. 407; 115 A. 164; 
Hughes v. Farrar, 45 Me. 72; Hilton v. Shepherd, 92 Me. 
160, 164; 42 A. 387. 

"The rule of strict construction of a penal law is sub­
ordinate to the rule of reasonable, sensible construction, 
having in view effectuation of the legislative purpose, and 
is not to be so unreasonably applied as to defeat the true 
intent and meaning of the enactment." Violette v. Macom­
ber, 125 Me. 432, 434; 134 A. 561, 562. 

It would not only be useless ceremony to have a jury trial 
after solemn plea of guilty, but the construction claimed 
would also make it possible for an habitual offender, by 
pleading guilty, to perhaps escape the larger and proper 
punishment at a busy term of court. 

The dismissal of the writ was proper. 

Exceptions overruled. 
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The ordinary rule is that for a bailor to recover for damages oc­
casioned to property while in the possession of a bailee, negligence 
of the bailee must be proved, but such negligence is presumed from 
a failure of the bailee to return the property or from his failure 
to return it in good condition. If nothing more appears a prima 
f acie case is made out. 

It is not necessary where a bailee was in charge of an airplane when 
it left the field for the bailor to show by direct and affirmative 
evidence that the bailee was operating it at the time of the crash. 

ON EXCEPTIONS. 

Action to recover damages to an airplane belonging to the 
plaintiff while it was in the possession of the defendant 
bailee. At the close of plaintiff's case the presiding justice 
granted defendant's motion for nonsuit and plaintiff ex­
cepted. Exception sustained. Case fully appears in 
opinion. 

Charles A. Pomeroy, 
Robinson, Richardson and Leddy, for plaintiff. 

Robert A. Ferullo, 
Harry E. Nixon, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 

THAXTER, J. This is an action to recover for damages to 
an airplane belonging to the plaintiff suffered while it was 
in the possession of the defendant as bailee. At the close of 
the plaintiff's case, the presiding justice granted the defend-
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ant's motion for a nonsuit. The case is before us on ex­
ceptions to such ruling. 

The plaintiff, the owner of an airplane, rented it to the 
defendant, who with a companion as passenger flew it from 
the airport where it was kept. Within the next two hours, 
it fell into the sea at Old Orchard and was wrecked. These 
facts are not in dispute. The ordinary rule is that for a 
bailor to recover for damages occasioned to property while 
in the possession of a bailee, negligence of the bailee must 
be proved, but such negligence is presumed from the failure 
of the bailee to return the property or from his failure to 
return it in good condition. If nothing more appears, a 
prima facie case is made out. Mills v. Gilbreth, 47 Me. 320; 
74 Am. Dec. 487; Sanford v. Kimball, 106 Me. 355; 76 A. 
890; 138 Am. St. Rep. 345. It then becomes the duty of 
the bailee, whose knowledge of the loss or damage is pre­
sumed from his possession, to explain the cause or at least 
to show that it happened without his fault. In the instant 
case, if the defendant claims that the damage is explained 
by the fall of the airplane into the ocean, he still is under 
the obligation to show that such fall was not occasioned by 
his fault; for the facts as to how and why it happened are 
peculiarly within his knowledge. But the plaintiff went 
further than at such stage of the proof he really needed to 
go by offering evidence from which the jury would have 
been justified in finding that the accident occurred because 
of the defendant's negligent operation of the plane. 

We are somewhat mystified as to what is the argument 
to sustain this nonsuit; for it can hardly be contended 
that, where the defendant was in charge of the airplane 
when it left the field, the bailor must show by direct and 
affirmative evidence that the bailee was operating it at the 
time of the crash. Such is not ordinarily the rule in the 
case of an automobile. A fortiori it should not be the case 
of an airplane. Sigel v. Gordon, 117 Conn. 271; 167 A. 719. 

Exceptions sustained. 
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Finding by Justice of the Superior Court that contract prohibiting 
purchaser of automobile for stated period of six months from sale 
without first offering it to vendor on agreed depreciation scale is 
one provided for liquidated damages rather than unenforceable 
penalty is justified since elements of damage such as loss of good 
will and future business difficult of measurement are involved. 

Short supply and irregular market concerning automobiles are 
proper subjects for judicial notice. 

Factual decisions made by trier of facts are conclusive, if supported 
by any evidence. 

Where no specific findings are made it must be assumed that a de­
cision carries such findings as are necessarily involved in it. 

ON EXCEPTIONS. 

Action for breach of contract with automobile dealer not 
to sell automobile without first offering it to dealer at the 
price paid less depreciation. Judgment for plaintiff and 
defendant brings exception. Exceptions overruled. Case 
fully appears in opinion. 

Benjamin L. Berman, 
David V. Berman, for plaintiff. 

John G. Marshall, for defendant, 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 
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MURCHIE, J. Defendant's exceptions in this case, heard 
by a single Justice of the Superior Court without the inter­
vention of a jury, with the right of exceptions reserved on 
questions of law, allege as errors that there was no con­
sideration for what was found to be a contract justifying 
the recovery allowed and that the provision of that contract 
for the payment of the $400 awarded as liquidated damages 
imposed a penalty having no connection with actual dam­
ages, none such having been suffered. 

A breach of contract by the defendant is undoubted, if 
there was a contract. The plaintiff is an automobile dealer, 
holding the Studebaker franchise, so-called. The defendant 
ordered a Studebaker car on August 16, 1946, signing a 
New Car Order and making a deposit of $50 against a pur­
chase price which could not be determined until a car was 
available for delivery and decision was made as to what 
extra equipment, if any, was to be installed. The order was 
not binding upon the plaintiff until accepted by one of its 
officers, but there was express recital that the plaintiff 
might retain "deposits sufficient to cover liquidating dam­
ages" if it was cancelled by the defendant. When the order 
was signed the plaintiff was not requiring those to whom 
cars were sold to contract against their resale within a 
stated period, but that policy had been adopted some months 
prior to the sale in question. 

The defendant's order was never accepted by the plaintiff 
unless acceptance is to be inferred from the fact that ap­
proximately 20 months after it was signed the plaintiff noti­
fied the defendant that a car was available. The date of 
the notification is not given in the testimony but the de­
fendant's wife called at the plaintiff's place of business on 
Thursday, June 17, 1948, saw the car and ordered extra 
equipment. On June 19, 1948, the defendant wrote the 
plaintiff saying that he would be unable to take the car and 
would appreciate being advised when another was avail­
able. 
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The plaintiff received the letter on June 21, 1948. Later 
that day the defendant appeared, paid for the car, signed 
a contract undertaking not to sell or transfer title to it for 
a period of 6 months without first offering it to the plaintiff 
at the price paid "less depreciation" at a stated rate, drove 
it away, and sold it in direct disregard of the contract. 
These facts are stipulated. The defendant did not take the 
stand. The record is silent as to the price obtained or the 
identity of the purchaser paying it. 

The action was brought on the contract, quoted verbatim 
in the declaration. According to a recital of its preamble 
the defendant executed it "as a part of the consideration" 
of the sale. The plea was the general issue with a brief 
statement describing the instrument signed as "a docu­
ment" and alleging that it was signed after the purchase of 
the car was completed; that it "provides for a penalty"; and 
that the plaintiff "has suffered no damages." 

While two issues are raised, one of them must be resolved 
within the established principles that factual decisions 
made by a trier of facts are conclusive, if there is any evi­
dence to support them, Chabot & Richard Co. v. Chabot, 109 
Me. 403; 84 A. 892; Graffam v. Casco Bank & Trust Co., 
137 Me. 148; 16 A. (2nd) 106; and that where no specific 
findings are made it must be assumed that a decision car­
ries such findings as are necessarily involved in it. Chabot 
& Richard Co. v. Chabot, supra. This disposes of the con­
sideration issue. Assuming that the evidence would have 
supported a finding that the defendant had purchased and 
paid for the car before signing the contract restricting his 
right of resale, to bring the case within the principle con­
trolling such decisions as White v. Oakes et al., 88 Me. 367; 
34 A. 175; 32 L. R. A. 592; there can be no doubt that it 
gives adequate support to the opposite finding implicit in 
the award, i.e. that the sale and the signing of the contract 
constituted a single transaction. 
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The question whether the contract provision for the pay­
ment of $400 liquidated the damages to be recovered by the 
plaintiff in the event of a breach by the defendant, or sought 
to impose a penalty on the defendant, is one of law. 15 Am. 
Jur. 673, Sec. 242, states this to be the general rule despite 
authority to the contrary. That is said to be well settled in 
a note following the report of the English case Webster v. 
Bosanquet, (1912) A. C. 394; Ann. Cas. 1912 C. 1019. See 
also Robbins et al. v. Plant, 174 Ark. 639; 297 S. W.1027; 
59 A. L. R. 1128, and the annotation following the case as 
reported in A. L. R. 

The considerations which are controlling in determining 
whether a contract carries an enforceable provision for 
liquidated damages or an unenforceable penalty have been 
well stated by this court in Dwinel v. Brown, 54 Me. 468, 
and Burrill v. Daggett, 77 Me. 545; 1 A. 677. See also May­
bury v. Spinney-Maybury Co., 122 Me. 422 at 434; 120 A. 
611 at 616, where an obvious typographical error in the 
opinion in Dwinel v. Brown, supra, is noted. The facts of 
the instant case are typical of those which justify agree­
ment for the payment of liquidated damages, since the ele­
ments of damage are difficult of measurement in terms of 
money, particularly those which relate to losses in good will 
and future business. The decision of the single justice that 
the contract in question liquidated the damages instead of 
imposing a penalty on the defendant was fully justified. 

It seems unnecessary on the particular facts to consider 
to what extent, generally, contracts purporting to limit the 
right of a purchaser of personal property to resell it with­
out restriction should be recognized as lawful, or be de­
clared unenforceable as intended to impose unlawful re­
straints. The particular contract dealt with personal prop­
erty which was for a long period of time the subject matter 
of public regulatory authority in transactions between the 
manufacturer, or its distributing agents, such as the plain­
tiff, and the original purchaser. Courts cannot be unaware 
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that price regulation existed; that it produced markets 
sometimes described as either "black" or "gray"; and of the 
nature of those markets. There can be no doubt that the 
real purpose of the contract in question was to keep the car 
to which these proceedings relate out of the black market, 
the gray market or any market except one entirely legiti­
mate. It is noted in 62 Harv. L. R. at Page 320, in a dis­
cussion of Larson Buick Co. v. Mosca et al., 79 N. Y. S. 
(2nd) 654, that while the subject matter has been dealt 
with by numerous writers and repurchase options have 
been upheld wherever challenged, no case involving one 
"has as yet reached a court of last resort." In the Larson 
case decision that such a contract was enforceable was im­
plicit in the holding that one buying a motor vehicle from 
a purchaser who had contracted not to resell it within a 
stated period except in a declared manner ( other than that 
which the buying represented), if joined as a co-defendant 
with the offending contractor, might be temporarily en­
joined, pending trial, from making a further sale of it. 
Notwithstanding the fact that public regulation in the field 
had stopped prior to the date when the defendant purchased 
the particular car, the facts that cars continued to be in 
short supply and that that short supply led to irregular mar­
kets are proper subjects for judicial notice. Without pres­
ent consideration of the problem as to how far restraints on 
the alienation of personal property may go under normal 
circumstances, we have no hesitation in declaring the re­
striction imposed by the particular contract a lawful one. 

Exceptions overruled. 
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CLYDE MOORES D.B.A. 

E. & A. MOORES 

vs. 

THE INHABITANTS OF THE TOWN OF SPRINGFIELD 

Penobscot. Opinion, February 28, 1949. 

Referees. Towns. Constitutional Debt Limit. Burden of Proof. 

Objections to Referee's report "that said decision is based upon an 
erroneous application of the established rules of law" is too general 
and not in compliance with Rule XXI of Supreme Judicial and 
Superior Court. 

Objection to Referee's report that there is "no evidence to support 
the findings of such facts as must necessarily have formed the 
basis of said decision" raises a question of law upon which party 
is entitled to be heard on exceptions. 

Orders drawn by selectmen upon town treasurer for some legitimate 
indebtedness of the town are mere vouchers and though frequently 
negotiable in form are nowise commercial paper free from equi­
table defenses in hands of bona fide indorsees. 

In absence of special circumstances the law does not prevent a select­
man, who was one issuing town order negotiable in form from 
acquiring the same as an indorsee and enforcing the same against 
the town. 

N onjoinder of a party plaintiff in an action ex contractu is a good 
defense under the general issue. 

Whether town order payable at sight is void as being in excess of 
the constitutional debt limit, depends upon whether the obligation 
for which it was given was valid and enforceable when incurred, 
not when the town order was drawn. 

Defense that indebtedness was in excess of that permitted under 
the Statutes is insufficient since debt limitation is constitutional 
and must be "exclusive of debts or temporary loans made in antici­
pation of collection of taxes and to be paid out of money raised by 
taxation, during the year in which they were made." 
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There is no presumption that because a town is indebted beyond its 
constitutional limit at the time its officers issue a town order that 
it was so indebted at the time it incurred the obligation. 

Where there are no current revenues available at the time current 
expenses are incurred, such debt or liability comes within the con­
stitutional debt limit notwithstanding the general principle that 
obligations for current expenses to be paid out of current revenues 
incurred by towns already beyond the constitutional debt limit are 
not debts or liabilities within the prohibition of the constitution. 

Town orders signed by all three members of the Board of Selectmen, 
and issued to the plaintiff, one of the members of the Board of 
Selectmen, were not in violation of R. S., 1944, Chap. 80, Sec. 77. 

The relief of paupers is in the hands of Overseers of the Poor and 
not in the Selectmen, and where case fails to show that plaintiff 
was an Overseer of the Poor or that he as Selectman had any duties 
to discharge with respect to pauper supplies, orders given to him 
for pauper supplies are not invalid at common law. 

As a general principle, obligations for current expenses, to be paid 
out of current revenues, incurred by town already indebted beyond 
the constitutional debt limit, are not debts or liabilities within 
constitutional prohibition. 

ON EXCEPTIONS. 

Action of special assumpsit on town orders drawn by 
selectmen of the town upon treasurer. Plaintiff brings ex­
ceptions to acceptance by superior court of referee's find­
ings. Exceptions sustained. Case fully appears in opinion. 

Atherton and Atherton, for plaintiff. 

E. Donald Finnegan, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
MERRILL, JJ. 

MERRILL, J. Exceptions to acceptance of report of 
referee. This is an action of special assumpsit brought by 
Clyde A. Moores, described in the writ as doing business 
under the name and style of E. & A. Moores, on twenty 
town orders drawn by the selectmen of the defendant town 
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upon the treasurer thereof. The orders were all negotiable 
in form, being payable in each instance to named persons 
or order. The orders were presented for payment and were 
all accepted in writing by the town treasurer with the ex­
ception of three which were accepted by the assistant treas­
urer, one of which was directed to the town treasurer, Jen­
nie Monroe, and accepted by her as assistant treasurer. 
The declaration consists of twenty separate counts, one on 
each of the several orders. The plaintiff sues as either the 
payee of the order or as endorsee thereof. The orders were 
introduced in evidence and those payable to third parties 
are all endorsed with the exception of two, they being those 
numbered 576 and 145. The orders may be grouped as 
orders issued to pay for pauper supplies, for the salary of 
the plaintiff as a selectman, one for a bush scythe and the 
remainder for labor on roads. The pauper supplies are 
divided between supplies for state paupers and supplies for 
a pauper belonging to a neighboring town. The road work 
is divided between labor on third class road, maintenance 
of third class road, labor on town road, labor on state road, 
labor on improved ro.fl,d and "snow plowing." 

The plea was the general issue with a brief statement. 
The brief statement set forth the following grounds of de­
fense: ( 1) the statute of limitations to the first thirteen 
counts; (2) that at the time of execution of the several 
orders sued upon the defendant town was indebted in excess 
of the amount allowed by law; (3) that the officers execut­
ing the orders were never authorized to sign the same and 
had no authority to obligate the defendant town; ( 4) that 
the plaintiff at the time the orders were executed was a 
selectman of the town of Springfield and, as such, was an 
interested party because some of the orders were payable 
to him and the other orders came directly into his posses­
sion "which is contrary to R. S., Chap. 80, Sec. 78." The 
defendant also filed an affidavit denying signature and ex­
ecution of the orders in accordance with Rule X of the Su­
preme Judicial and Superior Courts. 
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The case was referred under Rule of Court with right of 
exceptions in matters of law reserved. The referee filed a 
report finding for the defendant. Written objections were 
filed to the acceptance of the report. The Justice of the 
Superior Court presiding accepted the report and to his rul­
ing exceptions were filed and allowed and it is on these ex­
ceptions that the case is before us. 

Rule XXI of the Supreme Judicial and Superior Courts 
provides, 

"Objections to any report offered to the court for 
acceptance, shall be made in writing and filed with 
the clerk and shall set forth specifically the grounds 
of the objections and these only shall be considered 
by the court." 

As said of this Rule in Camp Maqua v. Town of Poland, 
130 Me. 485, 486; 157 A. 859, 860: 

"The invariable practice in this state has been that 
there must be a strict compliance with its pro­
visions, if the exceptions are to be considered by 
this court. Bucksport v. Buck, 89 Me. 320 ; 36 A. 
456; Witzler v. Collins, 70 Me. 290; 35 Am. Rep. 
327; Mayberry v. Morse, 43 Me. 176." 

The first objection, that there is "no evidence to support 
the findings of such facts as must necessarily have formed 
the basis of said decision," is in effect a statement that the 
referee found for the defendant without any evidence to 
support his findings. This raises a question of law upon 
which the plaintiff is entitled to be heard on his exceptions 
to the acceptance of the report. Staples v. Littlefield, 132 
Me. 91; 167 A. 171. 

The second ground of objection "that said decision is 
based upon an erroneous application of the established rules 
of law" is too general, and the exception based thereon can­
not be considered. This objection does not in any way 
specify in what manner, or which rules of law were erro­
neously applied. Thromulous v. Bank of Biddeford, 132 Me. 
232; 169 A. 307. 
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The other specific objections are in effect covered by the 
first general objection and the exceptions based thereon will 
be disposed of by our determination of the exception based 
on the first objection. They all relate to and are based upon 
the alleged erroneous application by the referee of the con­
stitutional limitation of the amount of municipal indebted­
ness to the town orders given for pauper supplie~, labor on 
town road and the order given for selectman's salary. 

As above stated, this action is special assumpsit brought 
by plaintiff either as payee or endorsee of town orders. The 
fact that the orders are negotiable in form, and in some in­
stances have been endorsed by the payee thereof to the 
plaintiff does not exclude any defense available to the town 
at the time of their issue. Whoever receives them either as 
payee or endorsee does so subject to any legal defense to the 
claim for which they were issued. Sturtevant v. Liberty, 
46 Me. 457. As well stated in Parsons v. Monmouth, 70 Me. 
262, 264: 

"The general financial officers of towns frequently 
draw orders upon the treasurers for the payment 
of some legitimate indebtedness of the town, but 
such instruments are mere vouchers for the treas­
urer's disbursements. And though frequently made 
negotiable in form and therefore have the quality 
of negotiability so far as to authorize the holder 
other than the payee to bring his action in his own 
name if occasion requires, still they are in nowise 
commercial paper free from equitable defenses, 
in the hands of bona fide indorsees. Willey v. 
Greenbush, 30 Maine, 452. Sturtevant v. Libbey, 
(Liberty) 46 Maine, 457. Emery v. Mariaville, 56 
Maine, 315. Bessey v. Unity, 65 Maine, 342. Any 
new counter to this in Chamberlain v. Guilford, 47 
Maine, 135, is not sound." 

It therefore follows that any defense which existed in 
favor of the town against the claims for the payment of 
which these orders were issued is available to the town as 
a defense to the orders. 
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The defendant claims that the plaintiff cannot recover on 
any of these orders because he was a selectman of the town 
of Springfield and, as such, was an interested party in the 
orders which were made payable to him or which came into 
his possession by endorsement, as the defendant says, in 
violation of the provisions of R. S., Chap. 80, Sec. 78. 

We held in Tuscan v. Smith, 130 Me. 36, 42 ; 153 A. 289 ; 
73 A. L. R. 1344, that Sec. 43 of Chap. 4, R. S., 1916, of 
which R. S., 1930, Chap. 5, Sec. 61 and R. S., Chap. 80, Sec. 
78 are verbatim reenactments, has reference only to cities, 
and has no application to towns or the municipal officers of 
the town. As all of the town orders in suit are signed by all 
three members of the respective Boards of Selectmen, the 
issuing of such orders to the plaintiff was not in violation 
of R. S., 1930, Chap. 5, Sec. 60, now R. S., Chap. 80, Sec. 77, 
the plaintiff being but one of the three selectmen acting 
in the premises. Tuscan v. Smith, supra. 

The question of legality of these orders due to the fact 
that the plaintiff was a selectman of the defendant town 
must be determined by the rules of the common law. It is 
true that certain of the orders are for pauper supplies fur­
nished by the plaintiff or the firm of which he was a mem­
ber to the defendant town. The relief of paupers, however, 
is not in the hands of the selectmen of towns but in the 
hands of the overseers of the poor. The record in this case 
fails to show that the plaintiff was an overseer of the poor 
or that in his official capacity as selectman he had any duties 
to discharge with respect to the furnishing of these pauper 
supplies. The record does not disclose facts which would 
make the decision of Lesieur v. Inhabitants of Rumford, 113 
Me. 317; 93 A. 838, applicable to the instant case. 

In the absence of special circumstances, of which there is 
no evidence in the record in this case, the law does not pre­
vent a selectman, who was one of those issuing a town order 
negotiable in form, from acquiring the same as an endorsee 
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thereof, and enforcing the same against the town to the 
same extent that the original payee thereof could have en­
forced the same. 

There is, however, another defense which may prevent 
recovery on these orders for pauper supplies which are 
made payable to E. & A. Moores. None of these orders are 
endorsed. The plaintiff brought this action in his own 
name alleging in the writ that he was doing business under 
the firm name and style of E. & A. Moores. The present 
record leaves it doubtful as to whether or not E. & A. 
Moores was in fact a partnership, of which the plaintiff 
was a member, or whether it was a mere trade name under 
which the plaintiff alone conducted his business at the time 
these orders which are numbered 217, 284, 285, 12, 151, 
697 and 157 were issued. The referee in his findings at one 
place states: "the plaintiff, who was one of the firm of E. & 
A. Moores," etc. If they were issued to a partnership of 
which the plaintiff was only one of the members, he has no 
right to maintain an action on them in his own name in the 
absence of endorsements to him or other special circum­
stances enabling him so to do. Nonjoinder of a party plain­
tiff in an action ex contractu is a good defense under the 
general issue. Marshall v. Jones, 11 Me. 54; 25 Am. Dec. 
260; White v. Curtis, 35 Me. 534. 

Neither is the plaintiff entitled in this action to recover 
on orders numbered 576 and 145, they having been issued 
payable to the order of Walter Boyington and not having 
been endorsed by him. 

As to the defense of the statute of limitations, there were 
but two orders which were dated more than six years prior 
to the date of the plaintiff's writ, and as to these orders, 
the referee states in his report: "It was admitted that 
orders No. 6 and 166 were outlawed." 

The referee further states in his report: "The signatures 
on all the orders were admitted; and it was admitted that 
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Selectman Clyde Moores, the plaintiff, who was one of the 
firm of E. & A. Moores, came into possession of the orders 
'rightfully.' " 

The remainder of the town orders, nine in number, are 
not affected by these apparent, possible or actual infirmities. 
To these orders as well as the others, the defendant seeks to 
interpose the defense that they were issued in violation of 
the debt limit provision of our constitution. 

So much of Article XXII, as amended by Article XXXIV, 
as applies to the defendant town is as follows: 

"No city or town having less than forty thousand 
inhabitants, according to the last census taken by 
the United States, shall hereafter create any debt 
or liability, which single or in the aggregate, with 
previous debts or liabilities shall exceed five per 
centum of the last regular valuation of said city or 
town; xxxx; and provided further, that the adop­
tion of this article shall not be construed as apply­
ing to any fund received in trust by said city or 
town, nor to any loan for the purpose of renewing 
existing loans, or for war or to temporary loans to 
be paid out of the money raised by taxes during 
the year in which they were made." 

Whether or not a town order payable at sight, directing 
the payment of an obligation of the town is void because in 
excess of the constitutional debt limit of the town, depends 
upon whether the obligation for which it was given was 
valid and enforcible when incurred. This depends upon 
the amount of the indebtedness of the town in relation to 
the valuation of the town at the time of the incurring of 
the original obligation, not at the date of the drawing of 
the town order. Cahill-Swift Mfg. Co. v. City of Bardwell, 
277 S. W. (Ky) 812; 211 Ky. 482. See also Wakem v. Van 
Buren, 137 Me. 127, 131; 15 A. (2nd) 873, 875, where we 
said: 

"The validity of a municipal debt upon which an 
action is brought, so far as limitation of indebted-
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ness is concerned, must be determined as of the 
time when the debt was incurred. Addyston Pipe 
& Steel Company v. City of Corry, 197 Pa. St. 41; 
46 A. 1035; 80 Am. St. Rep. 812; Scranton Elec­
tric Company v. Borough of Old Forge, 309 Pa. 
73; 163 A. 154." 
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The defendant's brief statement evidently sought to in­
voke the defense that all of the orders sued were void as in 
excess of the constitutional debt limit of the defendant 
town. The brief statement, as such, was not sufficient for 
the purpose. It set forth for the various pertinent periods 
the assessed valuation of the town, and the indebtedness of 
the town during each period and then alleged "said sum of 
indebtedness was in excess of that permitted under the 
Statutes of the State of Maine." It is elementary that the 
limitation upon municipal indebtedness in this state is not 
statutory but constitutional, unless it be said that although 
silent thereon the statutes only permit a town to do that 
which the constitution permits. The brief statement, how­
ever, fails to properly set forth facts which show that the 
town had exceeded its debt limit in any of the periods men­
tioned. True in each period it sets forth facts which show 
that there was an indebtedness of more than five per cen­
tum of the appropriate referable valuation of the town. In 
no case, however, does it state that this indebtedness was 
"exclusive of debts or temporary loans made in anticipation 
of the coll.ection of taxes, and to be paid out of money raised 
by taxation, during the year in which they were made,". 
In Adams v. Waterville, 95 Me. 242; 49 A. 1042, 1043, it 
was held that it was incumbent upon the town to prove 
such situation by competent testimony. As proof of the 
facts alleged in the brief statement would not have sus­
tained the defense to the orders based on the claim that they 
exceeded the constitutional debt limit, the allegations are 
an insufficient statement of such defense. Neither does the 
proof cure the defect in allegation. No evidence was offered 
as to valuations or indebtedness. There was an admission 
or agreement which is as follows: "It has been agreed that 
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at the time these orders complained of were executed, that 
the town had exceeded its constitutional debt limit." There 
is no evidence as to when the obligations for which the 
orders were issued were incurred, nor is there evidence that 
the orders were issued contemporaneously with the incur­
ring of the obligations. There is neither allegation nor evi­
dence that at the time the services were rendered or the 
goods sold for which these orders were given the town of 
Springfield had exceeded its debt limit. As said in Adams 
v. Waterville, supra: 

"The burden of proving that this was the case, and 
that, therefore the municipality could not create 
this liability, was clearly upon the defendant, as 
was decided by this Court in Lovejoy v. Foxcroft, 
91 Maine, 367; 40 A. 141." 

It may well be that the necessary facts to establish that 
the defendant town had exceeded its constitutional debt 
limit are susceptible of proof. On that question we are not 
called upon to express an opinion. Cases are to be decided 
upon the record actually presented to the court, not upon 
what it may assume could have been established. Courts 
may draw legitimate presumptions from facts established 
by evidence. They have no right to make charitable as­
sumptions without evidence to support them, to obviate re­
sults flowing from the omission to prove facts essential to 
maintain a cause of action or establish a defense. This is 
true whether such omission be the result of inexcusable 
carelessness or inadvertent error on t}).e part of counsel. If 
and when this case is retried, perhaps a record will be taken 
out which will properly present all of the facts to the court, 
and so enable it to finally determine the case upon its real 
merits and in accord with all of the very important and 
grave constitutional questions which the present incomplete 
and inadequate record indicates may be involved in and nec­
essary to its final decision. The amount in issue in this 
cause is comparatively small measured in dollars and cents. 
The indicated constitutional questions, however, bearing 
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upon the fiscal affairs of towns and their administration as 
subdivisions of the state are of grave importance. 

The provisions of our organic law limiting the power of 
municipalities to incur indebtedness are binding not only 
upon the municipalities and those who deal with them, but 
upon the courts as well who must enforce them. They are 
not, however, self executing. Municipalities which seek to 
escape liabilities, otherwise incurred in good faith and with­
in their corporate powers, on the ground that they thereby 
violated the debt limit provisions of the constitution have 
the burden of proving every essential fact to establish the 
bar. They are held to strict proof of the existence of the 
necessary facts. Of course, presumptions from proven 
facts will be available to them, but assumptions not based 
on proven facts are of no avail. There is no presumption 
that because a town is indebted beyond its constitutional 
limit at the time its officers issue a town order that it was so 
indebted at the time it incurred the obligation for the pay­
ment of which the order was issued. Adams v. Waterville, 
supra, is an example of how strict and technical are the 
requirements of proof imposed upon municipal corporations 
in establishing this defense. 

While the foregoing considerations will dispose of the 
contention that these orders were void as issued in violation 
of the constitutional debt limit, even were the defendant 
town indebted beyond its constitutional limit at the time it 
incurred the obligations for which these orders were issued, 
there is another ground which requires that the exceptions 
be sustained. 

These orders were all issued for ordinary "current ex­
penses" of the town, viz. : support of paupers, labor on 
roads of various classes, snow plowing and the salary of a 
selectman. They were all of the type of expenses usually 
and ordinarily paid out of the available current revenues of 
the towns. 
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We have not heretofore been called upon to render actual 
decision as to whether or not obligations incurred by a town 
which is already indebted beyond the limit allowed by the 
constitution, for ordinary current expenses and to be paid 
out of available current revenues, are void. Upon this ques­
tion the courts are not in entire harmony but as said in 38 
American Jurisprudence, Page 126, Sec. 433: 

"The general rule with respect to constitutional or 
statutory debt limit provisions which do not spe­
cifically exempt from their operation obligations 
for which money is appropriated at the time of 
their creation is that even though such obligations 
are not specifically exempted, they are not within 
the operation of the debt limit provisions if an 
appropriation is made at the time of their creation 
from funds already in existence or prospective and 
subject to appropriation. The rule, as stated 
above, places emphasis upon the appropriation. 
There is another class of cases related to the cases 
supporting this rule in that they all involve antici­
pation of revenue. The decisions of the latter 
class emphasize the purpose of the expenditure. 
There is a relationship between the two situations 
and the decisions in the one are often cited for the 
other. There are many cases which may be said to 
support the view that an obligation pertaining to 
ordinary current expenses, which is, together with 
other like expenses, within the limit of dependable 
current resources, does not constitute indebtedness 
within provisions limiting the amount of indebt­
edness." 

The authorities upon this subject are collected, discussed 
and analyzed in the cases referred to in the notes to the 
section just quoted, and especially in the exhaustive note 
found in 92 A. L. R. 1302 et seq., supplemented by note in 
134 A. L. R. 1400 et seq., as well as in Dillon Municipal 
Corporations, 5th Ed., Secs. 194 and 195 and McQuillin 
Municipal Corporations, Sec. 2378 and 44 C. J., Page 1128. 

If the words, debt and liability, be interpreted according 
to their most inclusive signification, one is forced to admit 
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that a liability incurred by a town for its "ordinary current 
expenses to be paid for out of its available current revenue" 
is a debt or liability of the town. This would be true no mat­
ter how brief the lapse of time between the incurring of the 
liability and its discharge, and whether or not there were 
cash on hand for its discharge. To avoid creation of such 
debts or liabilities the transactions of towns, indebted be­
yond their allowable limit, would have to be conducted on 
an absolutely cash basis. Goods purchased would have to 
be paid for either in advance or contemporaneously with 
their delivery; services, including labor, would have to be 
paid for in advance. Such payments would have to be 
made in cash. Checks and orders could not be used for they 
in turn would constitute liabilities. Town officers could not 
draw them, for they can only draw legal orders. Disburs­
ing officers could not pay them, for they can only honor 
legal orders. Such a narrow interpretation of the words 
debt or liability in statutes or constitutions imposing a debt 
limit upon municipal corporations would paralyze the legal 
functioning of such of them as might have reached or ex­
ceeded their existing debt limits. Such a result would be 
absurd, and unless absolutely required, the words debt or 
liability in debt limit statutes or constitutions should not be 
so interpreted as to bring about such a result. 

Consequently, the terms "debt or liability," in constitu­
tional and statutory provisions limiting the same, have been 
interpreted, by many courts, in such a way as to allow 
towns indebted beyond their debt limit to function in the 
ordinary and normal manner in which municipalities must 
conduct their business; and the liabilities incurred for cur­
rent expenses to be paid for out of current revenues have 
been treated as cash transactions and not as included in the 
phrase "debt or liability" contained in the constitutional 
or statutory provision. As above stated, our court has not 
heretofore been called upon to actually decide this question. 
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With the general principle that obligations for current 
expenses to be paid out of current revenues, incurred by 
towns already indebted beyond the constitutional debt 
limit, are not debts or liabilities within the prohibition of 
the constitution we are in accord. This general principle, 
however, is subject to qualifications and limitations. To 
attempt to define or to exclusively enumerate such quali­
fications and limitations at this time would be unwise. Such 
qualifications and limitations should be determined only 
when and if actual cases involving the same are presented 
to us for determination. There is, however, one general 
qualification of this principle which is involved in the issues 
here presented, and that is, that an obligation for a current 
expense to be paid out of current revenues will be a debt or 
liability within the terms of the constitutional prohibition if 
there are no current revenues available for its payment at 
the time such current expense is incurred. Revenues are 
not currently available unless they are produced or to be 
produced by taxes already assessed, or to be assessed for the 
instant municipal year to raise money already duly ap­
propriated; or unless they are revenues already accrued or 
to accrue to the town absolutely and available or to be avail­
able for the purpose of paying or reimbursing payments 
for the current expense of the kind incurred. For example, 
such school, highway, pauper or other funds received or to 
be received from the state for the current municipal year 
absolutely and as of right under statutory provisions are 
to be included in current revenues, the same as are current 
uncollected taxes already assessed or to be assessed. Neither 
are revenues currently available after the revenue appli­
cable to the discharge of the particular current expense in 
question has been exhausted or the full amount of the ap­
propriation therefor expended or obligated. 

Although we- have not heretofore announced this rule the 
same seems to have been foreshadowed in the dictum found 
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in Reynolds v. Waterville, 92 Me. 292, 303; 42 A. 553, 555, 
where we said : 

"In interpreting this constitutional provision we 
believe we would be willing to adopt the middle 
doctrine on which some of the authorities stand, 
called by counsel for respondents the rule of recon­
ciliation, which allows a municipal corporation, 
although its indebtedness has already reached the 
constitutional limit, to make time contracts in 
order to provide for certain municipal wants 
which involve only the ordinary current expenses 
of municipal administration, provided there is to 
be no payment or liability until the services be fur­
nished, and then to be met by annual appropri­
ations and levy of taxes; so that each year's ser­
vices shall be paid for by each year's taxes; the 
scheme being variously denominated in the cases 
as a business, or cash, or pay-as-you-go trans­
action, and the like." 

The question seems to have been reserved for later con­
sideration in Adams v. Waterville, 95 Me. 242, 243; 49 A. 
1042, 1043, where we said: 

"It is unnecessary to consider whether or not, if 
the liability created by the plaintiff's employment 
and performance was to be paid for as soon as the 
services were performed, and was thus a cash 
transaction, it would come within the inhibition 
of the provision of the constitution, because the 
case does not show that this liability in the aggre­
gate with previous debts or liabilities exceeded five 
per centum of the last regular valuation of the 
city." 

Neither is this conclusion inconsistent with the decision of 
Tractor Co., Inc. v. Inhabitants of Anson, 134 Me. 329, 331; 
186 A. 883, 884, in which we said: 

"At the annual town meeting of March 5, 1934, 
under Article 22, the Town of Anson had voted to 
raise and appropriate $2,500 
'for the removal of snow, sanding streets and 
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walks, and erecting snow fence, said appropri­
ation, if any, to be available for expenditure until 
May 1, 1935.' 

But the moneys of this appropriation had been en­
tirely expended when this contract for the lease of 
the snow plow was signed. The record further 
shows that the town did not have sufficient funds 
to pay the rental charge agreed upon and could 
not negotiate a loan." 
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Under the rule in Adams v. Waterville, supra, the de­
fendant town in this case in order to establish the defense 
that, in incurring the several liabilities sued upon, it vio­
lated the constitutional debt limit, has the burden of proof 
to establish its contention. As these obligations are all of 
the class known as "current expenses" to establish this de­
fense as to them the burden of proof was upon the def end­
ant to show that each obligation in question was incurred in 
violation of the constitutional provision. That burden of 
proof is not sustained by showing merely that at the time 
each obligation was incurred the town was indebted beyond 
the amount allowed by the fundamental law. 

To maintain the burden of proof which is upon it, the 
defendant has to go further and prove by a fair preponder­
ance of the evidence that the particu]ar obligation for a 
current expense was not incurred to be paid out of revenues 
currently available therefor. To do this, the town must 
establish that there were no current revenues available for 
the payment of the current expense at the time it was in­
curred and this, whether such unavailability of current rev­
enues be due to lack of appropriation therefor, prior ex­
haustion of current revenues or otherwise. 

While it is true, as we said in Tractor Co., Inc. v. Inhabi­
tants of Anson, supra, 

"One who contracts with a city or town, by which 
an indebtedness or liability is created, must, at his 



70 MOORES vs. INHABITANTS OF SPRINGFIELD 

peril, take notice of its financial standing and con­
dition and satisfy himself as to whether its debt 
limit is or will thereby be exceeded.", 
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nevertheless, there is nothing inconsistent with this prin­
ciple in requiring the town which seeks to avail itself of 
this defense to establish it by a fair preponderance of the 
evidence. Tractor Co., Inc. v. Inhabitants of Anson by sub­
jecting one who contracts with a town to the risk that his 
contract may be void, if in excess of the debt limit of the 
town, does not thereby cast upon him the burden of prov­
ing that it is within the limit set by the constitution. The 
burden of proof is not on the plaintiff to negative this de­
fense but is upon the defending town to establish it. 

Authorities from other states upon this precise phase of 
burden of proof are meager. So far, however, as we have 
discovered the views expressed by other courts are in ac­
cord with this rule which we have announced. In the case 
of Rettinger v. School Board, 109 A. (Pa.) 782 at 784; 266 
Pa. 67, the court said: 

"In so far as disclosed by the record, the contract 
when made was within the limit of the current 
revenues of the school district, and, so long as the 
board did not exceed such revenues and such in­
come as may be derived from special taxation, no 
objection can be made to the creation of the in­
debtedness. Erie City's App., 91 Pa. 398; Addy­
ston Pipe & Steel Co. v. Corry, supra. The de­
fendant failed to produce evidence showing cur­
rent revenues were insufficient to meet the indebt­
edness, and, so far as the record shows, the school 
board did not violate the constitutional provision 
requiring it to pay as it goes when certain limits 
have been overstepped." 

In another Pennsylvania case, Athens Nat. Bank v. 
Ridgebury Tp. 154 A. 791, 792; 303 Pa. 479, the court said: 

"'If the contracts and engagements of municipal 
corporations do not overreach their current rev­
enues, no objections can lawfully be made to them, 
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however great the indebtedness of such munici­
palities may be ; for in such case their engage­
ments do not extend beyond their present means 
of payment, and so no debt is created.' This is 
quoted with approval in Wade et al. v. Oakmont 
Borough et al., 165 Pa. 479, 488; 30 A. 959, 'Cur­
rent revenues include taxes for the ensuing year 
and all liquid assets, such as delinquent taxes, li­
censes, fines, and other revenues which, in the 
judgment of the authorities, are collectible.' 
Georges Township v. Union Trust Co., 293 Pa. 
364, 369; 143 A. 10, 15. The burden was upon the 
defendant to show that the temporary loans could 
not have been paid out of current revenues (Ret­
tinger v. Pittsburg School Board, 266 Pa. 67; 109 
A. 782), and it failed to do so." 
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In McNeill v. City of Waco, 89 Tex. 83; 33 S. W. (Tex.) 
322, at 324, it is said: 

"If it should appear from the pleadings or the face 
of the obligation that the subject of the contract 
was clearly a matter of ordinary expenditure, such 
as repairing streets or salary of an officer, this 
would be sufficient to bring it within the exception, 
for the prima facie presumption would be that 
such claim was intended to be paid out of the cur­
rent revenues annually collected for payment of 
such claims, and it would not be presumed the city 
had attempted to make contracts in excess of its 
revenues for the year;" 

It is also to be borne in mind that this action is on town 
orders. Although orders are subject to any defense that 
existed to the original obligation for which they were issued, 
there is a general principle applicable thereto stated in 
Dillon Municipal Corporations, 5th Ed., Sec. 855, Page 1294 
which is well substantiated by the authorities cited there­
for. This statement is, 

"County and City orders signed by the proper of­
ficers are prima facie binding and legal. These 
officers will be presumed to have done their duty. 
Such orders make a prima f acie cause of action. 
Impeachment must come from the defendant." 
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Of the very numerous authorities cited in support of this 
general principle, Rollins v. Board of Com'rs., 8 Cir. 90 Fed. 
577, Board of Commissioners v. Keene Five-Cents Sav. 
Bank, 108 Fed. 505, Coffin et al. v. Board of Com'rs., 114 
Fed. 518 and the same case on appeal in Board of Com­
niissioners v. Irvine et als., 126 Fed. 689, apply this pre­
sumption in favor of validity of warrants where the de­
fense asserted was violation of the limitation on indebted­
ness. In Rollins v. Board of Com'rs., supra, the court said: 

"Under such circumstances the introduction of the 
warrants, properly executed, and proof, which 
was introduced, of the ownership thereof by the 
plaintiff corporation, made out a prima facie case 
in favor of the plaintiff, and thereby the burden 
was placed upon the defendant county to prove 
by competent evidence the facts necessary to sus­
tain the defense pleaded, to wit, that when the in­
debtedness represented by the warrants sued on 
was created the county was incapacitated from in­
curring the same by reason of the limitation im­
posed by the state constitution upon the debt­
creating power of the county." (Emphasis ours.) 

We hold that the rule announced in Adams v. Waterville, 
supra, which requires a defendant town, that defends 
against an indebtedness on the ground that it violates the 
constitutional debt limit of said town, to prove such viola­
tion, applies to obligations incurred for current expenses. 
We further hold that to maintain this burden of proof with 
respect to an obligation for current expenses the defendant 
town must not only show that the incurring of that obliga­
tion would be mathematically in excess of the limit fixed by 
the constitution, but, in addition thereto, it must also estab­
lish the fact that at the time it was incurred it was not to be 
paid out of current revenues available therefor as we have 
heretofore defined these terms. The unavailability of cur­
rent revenues out of which such current expense was to be 
paid is not to be presumed; nor can it be found from the 
lack of evidence as to what the revenues were, coupled ·with 
the fact that the obligation has not been paid. 



Me.] MOORES VS. INHABITANTS OF SPRINGFIELD 73 

The referee in this case based his decision upon the non­
payment of the various orders and the absence of evidence 
of the availability of revenues from which they could have 
been paid when incurred. This not only disregards but re­
verses the rule respecting the burden of proof in such cases, 
and was erroneous. 

The court erred in accepting the report of the referee. 
The case must go back and be disposed of in accordance 
with the rule laid down in Clark v. Clark, 111 Me. 416; 89 
A. 454. The court below may, in its discretion, strike off 
the reference, it may recommit it to the referee who heard 
it before; or, with the consent of the parties, it may, after 
this reference is stricken off, refer it anew to another ref­
eree or referees. 

Exceptions sustained. 
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Equity. Securities and Exchange Commission. Corporations. 

On an appeal by plaintiffs from final decree in a suit in Equity for 
a specific performance, all issues in the record were open for con­
sideration, and failure of sitting justice in equity tC1 give separate 
findings of law and fact is immaterial where entire record is be­
fore the Supreme Judicial Court on appeal. 

The court in an equity action is not obliged to answer each request of 
counsel for a ruling whether it be of law or of fact. Where a court 
dictates into the record what the material facts are as he views 
them and what are his conclusions of law in reference thereto, he is 
complying with R. S., 1944, Chap. 95, Sec. 26. 

The Securities and Exchange Commission, under the Public Utilities 
Holding Company Act, are given wide power, derived from the 
commerce clause of the Constitution, in the matter of reorganizing 
public utility holding companies and such powers, insofar as neces­
sary to carry out the policy of the statutes, are exclusive. 
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The purpose of the Public Utilities Holding Company Act is to compel 
the simplification of the structures of holding company systems, 
without regard to the wishes of stockholders and in spite of charter 
provisions. Under the death sentence clause the commission is 
empowered to compel the dissolution of a company and take control 
of all of its assets provided the plan shall be "fair and equitable" 
to all concerned. 

In a simplification proceeding which it finds is fair and equitable and 
necessary to comply with the provisions of the Federal Statute, the 
Securities and Exchange Commission has the power to modify the 
right granted to stockholders by the corporate charter or otherwise, 
and regardless of contract rights, change the form of securities 
back to debentures, and provide for their payment without regard 
to the premiums provided for in the indenture. 

Action in the state court inconsistent with the power of the Securities 
and Exchange Commission will be enjoined. 

Non-compliance by assignee of a lease given by a corporation of which 
assignee was a majority stockholder is not a mark of fraud where 
such action is in compliance with orders of Securities and Ex­
change Commission. 

A statement in the Securities and Exchange Commission report that 
minority stockholders dissenting from plan had the right under 
state law to have the stock appraised confers no jurisdiction on 
state court where commission approved plan which provided that 
stockholders be paid a specific amount per share for their stocks. 

If a Federal tribunal of exclusive jurisdiction has the subject matter 
before it power of the state court to take incompetible action of 
bond. 

ON APPEAL. 

Bill in Equity seeking to compel specific performance of a 
lease given by Portland Railroad Co., to put things back in 
status quo, and declare null and void certain acts complained 
of in the bill. A decree was rendered requiring Portland 
Railroad Company and/ or Central Maine Power Company 
to deposit $119.25 for each share of stock held by the plain­
tiffs and intervenors, and dismissing bill as to other de­
fendants. Plaintiffs appealed. Case remanded for entry of 
a decree dismissing bill. 
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Franklin R. Chesley, for appellants. 

Nathaniel W. Wilson, 
Everett H. Maxcy, 
Hutchinson, Pierce, Atwood and Scribner, 

for Central Maine Power Co. and 
Cumberland County Power & Light Co. 

Leon V. Walker, for Portland Railroad Co. 

SITTING: THAXTER, TOMPKINS, FELLOWS, JJ., AND MURRAY, 

Active Retired Justice. 

THAXTER, J. This is a Bill in Equity brought by the 
Auburn Savings Bank of Auburn, the Eastport Savings 
Bank of Eastport, and the Skowhegan Savings Bank in 
Skowhegan, all located in the State of Maine and being 
organized as banking corporations under the laws of the 
State of Maine, against the Portland Railroad Company, 
hereinafter referred to as Railroad Co., a public utility cor­
poration organized under the laws of this state, which for 
many years prior to the abandonment of its trackage had 
operated a street railroad system in Portland and its en­
virons, against the Central Maine Power Company, herein­
after ref erred to as Central Maine, a public utility corpora­
tion organized under Maine law, which operates an electric 
light and power system within the state, and against the 
Portland Coach Company, hereinafter referred to as Coach 
Co., also a corporation organized and existing under the 
laws of this state, which operates a bus transportation sys­
tem in Portland and certain outlying communities. By 
amendment of the bill, the Cumberland County Power & 
Light Company, hereinafter referred to as Cumberland, an­
other public utility corporation organized under Maine law, 
which has been merged with Central Maine, and the Public 
Utilities Commission of the State of Maine, were joined as 
parties defendant. Also Theron A. W oodsum and Maurice 
A. Bowers, both of Portland, stockholders in Railroad Co., 
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were, subsequent to the filing of the bill, allowed to inter­
vene as plaintiffs. 

The bill which was filed February 5, 1945 alleges that the 
plaintiffs are stockholders in Railroad Co. and that they 
bring the bill on behalf of themselves and other stockhold­
ers similarly situated. The intercorporate relations of the 
defendants are described in detail, and particular attention 
is called to a lease dated February 1, 1912 by Railroad Co. 
to Cumberland of all of its street railroad, parks and other 
property, together with all the rights, privileges, and fran­
chises owned or held under lease, except such franchises as 
are "necessary to preserve the corporate existence of the 
Railroad Company and its interest in the reversion of the 
demised estates and properties and its corporate seal and 
books of minutes." The lease was for the term of ninety­
nine years, or until February 1, 2011. It is not necessary 
at this point in referring to the general allegations of the 
bill to discuss this lease or the consideration given by the 
lessee except to say that the rental to be paid and the 
method of payment were designed to assure to the stock­
holders of Railroad Co. dividends on their stock of $5.00 per 
annum during the term of the lease. The bill alleges that 
under an agreement dated November 18, 1942, Cumberland 
did, as of December 3, 1942, merge with Central Maine, 
which became the assignee of the railroad lease and agreed 
to assume the liabilities of its predecessors with respect 
thereto. The bill charges that this merger was a violation 
of the terms of the lease, participated in by interlocking 
directors and officers of the corporations concerned and that 
it culminated in a plan for dissolution of Railroad Co. 
which was to be submitted to its stockholders for approval 
at a stockholders' meeting to be held December 28, 1944. 
This plan, which we shall discuss in detail later, had been 
filed by Central Maine with the Securities and Exchange 
Commission purportedly under the provisions of the Pub­
lic Utility Holding Company Act of 1935. The bill goes 
on to allege concealment from the stockholders of Railroad 
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Co. of facts with respect to the plan for dissolution, a failure 
of Central Maine to perform the covenants of the lease, a 
wasting and abandoning of the assets of Railroad Co., the 
unlawful substitution of a bus system for the street rail­
road, and a subsequent unlawful sale of such bus system. 
Interspersed with these specific allegations are assertions 
that these changes and unlawful acts were accomplished 
through the medium of interlocking directors and through 
a failure of the parties concerned to fulfill their fiduciary 
duties. The bill alleges that the reorganization plan sub­
mitted to the Securities and Exchange Commission was in 
fact conceived in fraud and for the purpose of terminating 
the obligations of the lessee or its assignee under the lease, 
all of this being done in collusion with those parties who 
were to benefit from the fraud; that the hearing on said plan 
before the Securities and Exchange Commission was solely 
on evidence prepared by the interested parties which was 
offered in pursuance of a scheme to create a self-serving 
necessity for its approval. The bill asserts that at the spe­
cial stockholders' meeting of Railroad Co. called to consider 
the plan proxies were solicited on false information and 
that a sufficient number of them were invalid so as to render 
void the proceedings taken at the meeting, and furthermore 
that a majority of the total stock voted at the meeting was 
held by Central Maine whose action in voting it rendered 
the meeting itself invalid and all action taken to approve 
the plan void. 

The relief sought under this bill is drastic in the extreme. 
In short, the bill sets forth certain alleged fraudulent and 
ultra vires acts engineered by the lessee and its assignee by 
reason of their control of the property of Railroad Co. un­
der the lease, which acts it is claimed have destroyed certain 
rights of the stockholders of Railroad Co. under that lease, 
namely their right to have the street railroad system main­
tained in good repair and operated as a street railroad dur­
ing the term of the lease, and at the expiration of the lease 
in 2011 A. D., or at its earlier termination, to have the de-



Me.] WOODSUM, ET AL. vs. PORTLAND R.R. CO., ET AL. 79 

mised property surrendered to Railroad Co. "as a going 
concern, in condition not inferior to that existing at the 
date of the lease," together with all extensions, etc. In 
other words, the minority stockholders who bring this bill 
are insisting on the exact letter of their contract. In spite 
of changes in transportation methods in the thirty-five 
years since this lease was written, in spite of the abandon­
ment of railroad trackage in our streets and the substitu­
tion of buses for street cars, the plaintiffs treat every vari­
ation from the exact terms of the contract as a breach of its 
terms, every sale of antiquated property as evidence of 
fraud. They ask this court to put things back in status quo, 
declare null and void all the acts complained of, in other 
words they seek to compel specific performance of the lease 
as written. To this end we are asked to issue mandatory 
injunctions and restraining orders and to appoint a re­
ceiver or receivers to take over the property involved. Prior 
to the bringing of this bill this matter had been submitted 
to the Securities and Exchange Commission which had al­
ready taken action under an overriding federal law incon­
sistent with the relief sought by this bill. It is therefore 
apparent that this court is being invited to take action 
which may well be in disregard of that delicate balance be­
tween state and federal power on which our system of gov­
ernment rests. 

Answers were filed by all parties defendant admitting in 
part undisputed allegations of the bill; but each defendant 
in so far as it was concerned denied every charge of fraud. 
After the filing of replications, the bill came to a hearing 
before the Chief Justice who was fully conscious of the 
limits of his power set by the Public Utility Holding Com­
pany Act and endeavored as best he could to see that there 
was no conflict between federal and state authority. Had 
he had before him, as we have now, the recent case of 
Schwabacher v. United States, (U. S. Supreme Court May 
3, 1948) 334 U.S. 182; 68 S. Ct. 958; 92 L. Ed. 1305, much 
of the exhausting drudgery of a long hearing might have 
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been avoided. As it is, we have to consider here a record 
of 2,242 pages, and briefs of well over 1,000 pages. 

The issue before us as we see it is a narrow one, and 
might perhaps be disposed of in a more or less summary 
manner. And yet it may be conducive to a proper under­
standing of it if we give some of the background of this con­
troversy. 

As stated in the bill, Railroad Co. in February, 1912, 
leased its property to Cumberland for ninety-nine years. 
Cumberland agreed to pay as rental a sum sufficient to pay 
the interest on certain bonds of Railroad Co. and dividends 
at the rate of 5% on its capital stock, also $500 per annum 
to be used for the expense of maintaining the organization 
of Railroad Co. It is not necessary to consider whether 
there was any obligation enforcible against the lessee to pay 
the dividends at the rate of 5 % direct to the stockholders of 
Railroad Co. ; for such dividends were in fact paid. In the 
view which we take of the case, it makes no difference 
whether they were channeled through Railroad Co. or paid 
directly to the stockholders. We have here the mere shell 
of Railroad Co. left with the operation of its properties en­
tirely in the hands of the lessee. 

Railroad Co., as was the case in the country generally 
with street railroads, did not prosper. It was forced to seek 
rate increases and numerous other forms of relief. It 
finally failed to earn even its operating expense to say 
nothing of a sum sufficient to enable the lessee to pay the 
rental without reaching into its own pocket. One line after 
another was abandoned and the lessee took on itself the 
job of disposing of abandoned plant and equipment. In 
1927 an amendment of the charter was obtained authorizing 
Railroad Co. to operate buses. P. & S. Laws, 1927, Chap. 
4 7. Of course there is nothing to the suggestion of plain­
tiffs' counsel that such legislation is invalid and subject to 
collateral attack because of the failure to have stockholders' 
approval of the request for such extension of charter 
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powers. R. S., 1944, Chap. 49, Secs. 1, 2; Greaves v. Houl­
ton Water Co., 143 Me. 208; 59 A. (2nd) 217, 220. Substitu­
tion of bus service was gradually made in places where 
trolleys were not operating at a profit. By 1941 trolley ser­
vice had been abandoned and bus service substituted. The 
new bus service was financed through the sale of abandoned 
railroad property in so far as the funds would go; the bal­
ance was furnished by the lessee or its assignee. The fact of 
the matter was that Railroad Co. as a separate operating en­
tity was in an impossible situation. It was insolvent, and 
except in so far as the lessee or its assignee stood back of it, 
it would have ceased to operate. Under the terms of the 
Public Utility Holding Company Act of 1935, it appeared to 
the officials of Central Maine that the continuance of the 
lease of the street railroad, which had turned out to be so un­
profitable for Central Maine, was inconsistent with the pro­
visions of the Public Utility Holding Company Act and that 
the Securities and Exchange Commission could and prob­
ably would order a reorganization of the holding company 
system headed by the New England Public Service Com­
pany of which both Central Maine and Railroad Co. were 
parts. In fact while this reorganization was under way 
there had been conferences between representatives of Cen­
tral Maine and the Securities and Exchange Commission as 
to the necessity of Central Maine divesting itself of its con­
trol of Railroad Co. These discussions finally culminated 
in the filing of a voluntary plan by Central Maine in accord­
ance with the provisions of Section 11 ( e) of the Public 
Utility Holding Company Act. The main purpose of this 
plan which was dated November 7, 1944 was to set forth a 
method for Central Maine to divest itself of its control of 
Railroad Co. 

Before this plan could become effective, approval of it by 
the Securities and Exchange Commission was required. 
The implication of the bill of complaint is that this plan 
was a self-serving device on the part of Central Maine, not 
in the public interest, unfair to the stockholders of Rail-
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road Co., and filed as a means to permit Central Maine to 
evade its obligation under the lease. There is not a shred of 
evidence to support these charges which are obviously based 
on the assumption that the Securities and Exchange Com­
mission in approving the plan was either hoodwinked or 
joined with Central Maine in collusive action for the sole 
benefit of the stockholders of Central Maine. The Com­
mission found that "Central Maine's interest in the trans­
portation business is not retainable under the standards of 
Section 11 (b) (1) ," of the Public Utility Holding Company 
Act and that the plan set forth a proper method by which 
Central Maine could comply with the provisions of the fed­
eral statute. Is it possible that a procedure required by 
federal law could be a badge of fraud as claimed in the 
plaintiffs' bill? It is true that the plan would operate to 
the financial advantage of Central Maine as claimed in the 
bill. But is that a reason why it should be condemned? 
Was the federal statute enacted solely as a means to harass 
public utilities? May it not have had a constructive pur­
pose? And when the Securities and Exchange Commission 
has found that a certain plan is "fair and equitable" and 
"necessary" to effectuate the provisions of a federal law, 
how far can this court be expected to go in holding other­
wise? These are all questions which are implicit in the bill 
of complaint now before this court. 

At the time the plan was filed Central Maine was the 
owner of approximately 36 % of the bonds and debentures 
of Railroad Co. and 49 % of its capital stock. The essential 
features of the plan were that Railroad Co. would release 
Central Maine and Cumberland from all their liabilities un­
der the lease; that Central Maine would procure a pur­
chaser for all the assets of Railroad Co.; that Central Maine 
would purchase for $134,364 certain real estate and phys­
ical assets of Railroad Co. ; that Central Maine would pay 
to Railroad Co. a sum which with other moneys on hand of 
Railroad Co. would be sufficient to pay off the bonds held by 
third parties and to distribute to stockholders of Railroad 
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Co. other than Central Maine an amount equal to $110 per 
share for their stock; and that Railroad Co. would take 
all necessary action to effectuate this result. Central Maine 
was also to hold harmless the stockholders of Railroad Co. 
against all liabilities and to pay counsel fees. This plan of 
course envisaged not only the termination of the lease but 
the dissolution of Railroad Co. 

The Securities and Exchange Commission in accordance 
with its custom sent a notice of the filing of the plan and of 
a hearing thereon on December 7, 1944 to certain repre­
sentatives of security holders of Railroad Co. to the Public 
Utilities Commission of Maine, and among other require­
ments ordered Central Maine to give notice to all stock­
holders of Railroad Co. This notice included a summary of 
the plan and there was sent with it a so-called report by the 
Commission to security holders prepared in accordance 
with the provisions of Section 11 (g) of the Public Utility 
Holding Company Act. This report is really an explanation 
of the plan prepared to assist the individual stockholders "in 
determining whether or not to vote in favor of the proposed 
plan to terminate the lease of Portland's transportation sys­
tem to Central Maine Power Company (Central Maine), to 
sell the transportation system and to dissolve Portland." 
The report then calls attention to the fact that the plan has 
been found by the Commission to be necessary to effectuate 
the provisions of 11 (b) ( c) of the Public Utility Holding 
Company Act. In the report attention is also called to the 
fact that "the security holders of Portland have the right 
under Maine laws to have their stock appraised and receive 
an amount for their stock based on such appraisal." Then 
follows this statement by the Commission: "Although this 
Commission has found the plan fair and equitable, whether 
or not any security holders should vote in favor of the plan 
or choose to exercise his rights under the appraisal statute 
or by other means should be determined by his individual 
judgment." 
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,. After the hearing set for December 7, 1944, the Commis­
sion on December 19th filed its order which was preceded by 
Findings and an Opinion approving the plan. The Find­
ings and Opinion are voluminous. The undisputed facts 
found by the Commission indicate a very shaky financial 
condition of Railroad Co. with bankruptcy inevitable un­
less Central Maine should continue to back it financially. 
Under the circumstances and in view of certain ambiguities 
in the lease with respect to the liability of Central Maine, 
the Commission pointed out that it has found that the plan 
is a fair and equitable settlement for all parties concerned 
and that the plan is "necessary" within the meaning of the 
statute to effectuate the provisions of 11 (b) of the federal 
statute. The Commission found that the real value of the 
stock of Railroad Co. lay in the guarantee by Central Maine 
of a rental which would permit the payment of dividends of 
$5.00 per share for 66 more years. It is also evident that 
the Commission considered the possibility that Railroad Co. 
might have other claims against Central Maine, but that 
none the less the price of $110 per share was fair to the 
stockholders of Railroad Co. and also to the security hold­
ers of Central Maine. The Commission directed that the 
plan be submitted to the stockholders of Railroad Co. for 
their approval or disapproval. It is then pointed out that 
the Skowhegan Savings Bank and certain other banks, hold­
ers of 1170 shares of the capital stock of Railroad Co., have 
stated that they regarded the price of $110 a share as in­
adequate. The Commission then makes the following state­
ment and, in the view which we take of this case, it is the 
crux of the problem before us: 

"In addition it may be noted that any stockholders 
dissenting from the proposed plan will have a 
right, pursuant to Maine statute, to have their 
stock appraised." 

The stockholders' meeting proposed by the Securities and 
Exchange Commission was held December 28, 1944. There 
were represented at the meeting 14,485 shares out of a 
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total of 19,990. Thirteen thousand seven hundred and 
thirty-five shares, of which 9,795 were owned by Central 
Maine, voted in favor of the plan. Seven hundred and fifty 
shares, of which 730 were owned by the plaintiffs and in­
tervenors, voted in the negative. 

This was· the situation when the Bill in Equity was filed 
in February, 1945. It is important to note that the three 
original plaintiffs here had the right to appear at the hear­
ing before the SEC and that they exercised that right. They 
had a right to a review in the proper United States Circuit 
Court of Appeals of the order of the SEC approving the 
plan. U. S. Code, Tit. 15, 79x. They did not exercise that 
right. Nor did they avail themselves of the remedy pro­
vided by state law to have their stock appraised. R. S., 
1944, Chap. 49, Secs. 81, et seq. What these stockholders 
apparently want as we gather it from their bill is not reim­
bursement, not to be made whole under any of the pro­
visions of law either state or federal, but rather by appeal­
ing to the broad equity powers of the state court to assume 
control over these corporations, and particularly to enforce 
the provisions of the lease of Railroad Co. exactly in accord­
ance with its terms. They take pains to disclaim any pur­
pose to avail themselves of their statutory rights. 

The sitting justice gave to the claims of the plaintiffs the 
most pidnstaking consideration. They were granted wide 
latitude in developing their theories of fraud and oppres­
sion, and in his findings as amended covering ninety-three 
pages he disposed of their various contentions both specif­
ically and in general terms. He found that the defendant 
power companies had not used the control which they pos­
sessed over Railroad Co. for oppressive purposes; that there 
was a perfectly honest purpose in changing from a railroad 
system to a bus system; that Cumberland and Central 
Maine in their merger had complied with all provisions of 
law; that the decree of the Public Utilities Commission in 
approving the assignment of the lease was valid; that it 
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was not fraudulent to propose a termination of the lease by 
mutual consent; that stockholders were not barred from 
voting on this question even though they might be stock­
holders in both companies; that Central Maine in proposing 
the plan acted legally; that it was not necessary to have a 
unanimous vote of stockholders to terminate the lease; that 
the termination of the power contract with Railroad Co. 
was proper; that full publicity of the plan was given to the 
stockholders of Railroad Co. ; that counsel for Central 
Maine had been advised by the SEC that the plan was nec­
essary to comply with the law; that the special stockholders' 
meeting of Railroad Co. held December 28, 1944 was a legal 
meeting and the action there taken in approving the plan 
was legal action. Then as applying to all the specific and 
general charges of fraud the sitting justice made this find­
ing: "Actual fraud directly or indirectly chargeable to any 
defendant made a party to this cause is not proven." With 
all of these findings and rulings whether of fact or of law 
this court concurs. 

It is not necessary at this point to attempt to define and 
limit the scope of the authority of the state court; but for 
the purposes of this case we shall assume that the sitting 
justice did have jurisdiction to determine the issue of fraud 
raised by the bill as well as other issues above set forth, in­
cluding the legality of the stockholders' meeting. We call 
attention to this here because we are forced to hold as more 
fully explained later that the relief sought by this bill is be­
yond the power of the state court to grant in view of the 
jurisdiction given to the SEC under the Pub]ic Utility Hold­
ing Company Act of 1935. 

The charges of fraud are without substance. Mistakes 
may have been made by the lessee or its assignee in the 
method of handling the leased property but they were hon­
est mistakes and there is no evidence that in a single in­
stance the lessee or its assignee received any improper fi­
nancial gain. What was done, and it is particularly evident 
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in the shift from trolley cars to busses, was in an effort to 
keep the transportation system in the Portland area func­
tioning as a going concern. As the plaintiffs attempt to de­
velop their charges of fraud, they appear to rest on nothing 
more substantial than a failure of the lessee to maintain the 
property of Railroad Co. as a street railroad. True it is 
that they charge a misuse of the money received from the 
sale of abandoned equipment, but the money was used al­
most entirely in the purchase of new equipment, mostly 
busses. As we have already pointed out, and we will dis­
cuss it further later, the proposed plan by which Central 
Maine divested itself of control of Railroad Co. is not a 
mark of fraud. The action of Central Maine was fully justi­
fied in order to comply with the provisions of federal law. 
If fraud was as obvious as the plaintiffs claim, why was 
nothing said about it to the Securities and Exchange Com­
mission at the hearing on December 7, 1944? It was cer­
tainly pertinent to the issue which the Commission was 
then considering. And these same banks which are now 
plaintiffs were represented at that hearing by Theron A. 
W oodsum, a statistician and security analyst employed by 
the Savings Bank Association of Maine. He said not one 
word about fraud. Not only have the plaintiffs failed to 
offer any direct evidence of the fraud which they have 
charged, but their silence when they should have spoken 
casts grave doubt on whether they ever had such evidence. 
To be sure, the briefs of counsel are filled as is the bill of 
complaint with charges of fraud. These are iterated and re­
iterated. But the vehemence with which an allegation is 
asserted is not a substitute for proof of it. 

Though the sitting justice denied the main contentions of 
the plaintiffs, he did sustain the bill against Central Maine 
and Railroad Co. He computed the present worth of the 
stock of Railroad Co. at $119.25 per share and saw no rea­
son for reducing this to $110.00, the figure found as fair 
and equitable by the Securities and Exchange Commission. 
He unquestionably recognized that the authority of the SEC 
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was exclusive in so far as the SEC chose to exercise its au­
thority; but he construed the opinion and findings of the 
Commission as leaving open to the minority stockholders 
the right to apply to the state court in equity for such relief 
as they might have had had the matter never been submitted 
to the Securities and Exchange Commission. 

The final decree was filed February 16, 1948. It sus­
tained the bill against Railroad Co. and Central Maine and 
dismissed it as to the other defendants. Under its terms 
Railroad Co. and/or Central Maine were ordered within 
fifteen days after the effective date of the decree to deposit 
with the Clerk of Courts $119.25 for each share of stock 
held by the plaintiffs and intervenors, the Clerk of Courts 
to hold said moneys for distribution among the plaintiffs 
and intervenors on surrender of their certificates of stock. 
The two defendants were also ordered to pay $5,000 to the 
plaintiffs and intervenors as counsel fees together with a 
single bill of costs. The case is before us on the plaintiffs' 
appeal from this decree. It may be noted that during the 
protracted hearings numerous appeals were taken from 
interlocutory orders and decrees, also from the findings as 
filed by the sitting justice. In so far as these are properly 
before us and have any relevancy, we shall regard them as 
merged in the appeal from the final decree. We agree with 
the contention of counsel for the plaintiffs, concurred in by 
defendants' counsel, that all issues raised by the record are 
open for consideration and determination anew by this 
court. Such is the effect of R. S., 1944, Chap. 95, Sec. 21, 
which provides in part that in an appeal from a final decree 
in equity the law court shall "affirm, reverse, or modify the 
decree of the court below, or remand the cause for further 
proceedings, as it deems proper." See Pride v. Pride Lum­
ber Co., 109 Me. 452, 457; Trask v. Chase, 107 Me. 137, 150. 
Such being the case, we are not limited to a consideration of 
errors in the decree claimed by the parties filing the appeal 
but may consider issues raised by any party. 
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The plaintiffs requested in accordance with R. S., 1930, 
Chap. 91, Sec. 58, now R. S., 1944, Chap. 95, Sec. 26, sep­
arate findings of law and of fact. The requests for findings 
of law were 128 in number and cover 38 pages of the rec­
ord; the requests for separate findings of fact are 58 in 
number and cover 39 pages of the record. The findings of 
the sitting justice as amended cover 93 pages of the record 
and discuss all relevant issues of law and of fact as we see 
them. In spite of this most conscientious effort to observe 
the provisions of the statute and the wishes of counsel, 
there was subsequently filed a motion that the sitting justice 
give specific findings to each separate request; a motion 
that there be entered a special finding of the material facts 
on which the sitting justice finally fixed the value of the 
stock at $119.25 per share; a motion for certain additional 
rulings of law. These last requested rulings are 37 in num­
ber and cover 42 pages of the record. In so far as there 
were specific rulings on these various motions, they were 
denied. And properly so. None the less it is insisted in 
the argument before this court that the failure of the court 
below to accede to the insistence of plaintiffs' counsel was 
error. In the posture in which this case is presented to us, 
that question is academic. For we have the entire record 
before us and are considering the issue anew. Trask v. 
Chase, supra, 150; R. S., 1944, Chap. 95, Sec. 21. In case, 
however, that there should be any doubt about the duty of 
the sitting justice, we will say that he fully performed his 
duty. The case of Sacre v. Sacre, 143 Me. 80; 55 A. (2nd) 
592, settles this question. The court which hears an equity 
action is not obliged to answer each and every request of 
counsel for a ruling whether it be of law or fact. The 
language of the Sacre case applies here: "Where a court 
dictates into the record in such intelligible manner or form 
as to render them distinguishable, what the material facts 
are as he views them, and what are his conclusions of law 
in reference thereto, he has substantially complied with the 
statute and given the party his substantial rights under the 
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same." The plaintiffs have no just cause of compla'int on 
this point. 

Did the court below have jursidiction to decide the issue 
which the plaintiffs seek to raise? 

By the terms of the Public Utility Holding Company Act 
of 1935, U. S. C. A. Tit. 15, Sec. 79k, the Securities and Ex­
change Commission was given wide powers to reorganize 
public utility holding companies throughout the country. 
These powers, assumed and exercised by the federal govern­
ment, are derived from the commerce clause of the constitu­
tion and, in so far as necessary to carry out the policy of the 
statute, are exclusive. In other words, the states are barred, 
either by legislation or by court action from interfering in 
any way with the overriding federal authority. Otis & Co. 
v. Securities and Exchange Commission, 323 U. S. 624; 89 
L. Ed. 511; Okin v. Securities and Exchange Commission, 
161 F. (2nd) 978; Public Service Commission v. Securities 
and Exchange Commission, 166 F. (2nd) 784. In re Elec­
tric Bond & Share Co., 65 N. Y. S. (2nd) 23. Like other 
administrative agencies, such as the Interstate Commerce 
Commission, the Federal Trade Commission and the Na­
tional Labor Relations Board, the SEC is in its control of 
public utilities dealing with the very special problems which 
are really beyond the competence of courts to handle. For 
a discussion of this general subject by Learned Hand, C. J., 
see Herzfeld v. Federal Trade Commission, 140 F. (2nd) 
207, 209. Not only that, but there is an obvious danger in 
permitting two tribunals to deal with the same subject­
matter, particularly where discretion plays so important a 
part in the determination of the issues involved. Public 
Service Commission v. Securities and Exchange Commis­
sion, supra; In re Standard Power & Light Co., 48 F. Supp. 
716. In the second of these two cases, the opinion of the 
court clearly points out this danger, page 720: 

"The liquidation of such companies creates spe­
cial problems growing out of prolix intercorporate 
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relations. Security holders are frequently scat­
tered all over the country. The Commission is 
charged, as an administrative agency, with the 
duty and responsibility of investigating whether 
any proposed liquidation is fair and equitable to 
creditors and stockholders. The essential pur­
poses of the Act will be aborted if any stockholder 
may substitute at random some other procedure 
for the machinery provided by Congress. While 
apposite machinery is available in the state court 
of chancery in Delaware to liquidate Standard 
Power, the utilization of such machinery would, it 
seems to me, invite confusion in administration, 
and delays would occur as a result of a state and 
federal jural dichotomy, followed by a lack of 
economies. The Commission has not sought the 
aid of the state tribunal, and, as we are dealing 
with an instrumentality of interstate commerce in 
a field in which Congress has spoken, state laws 
must yield to paramount federal authority; 

* * * * * * * 
"I conclude that this court should not allow the 
public duties of the Commission under the Act to 
be thwarted, or the safeguards of the Act to be 
circumvented. I find it was the intention of Con­
gress that the Commission should have complete 
custody of any public utility holding company af­
fected by the Act, with a right to enlist the aid of 
any court, state or federal, at its option, to enforce 
its orders. Hence, the Commission's order of June 
19, 1942, directing Standard Power to present its 
plan of liquidation to the Commission was, in 
truth, an order to liquidate under Commission 
supervision and in no other manner." 

There can be no question of the right of Congress under 
the commerce clause of the constitution to bar any action by 
the state inconsistent with the full and plenary exercise of 
the authority given to the federal government in a particu­
lar field. This is made clear in the case of Schwabacher v. 
United States, supra. Both the majority and minority 
opinions agree that Congress has such power. In matters 
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within its scope, a federal law is supreme. Harvey v. Rack­
liffe, 141 Me. 169; 41 A. (2nd) 455; 161 A. L. R. 296. 

It was the avowed purpose of the Public Utility Holding 
Company Act to compel the simplification of the structures 
of holding company systems throughout the United States. 
To effectuate this purpose, the SEC was given wide powers 
which it could exercise in carrying out the policy of the Act 
without regard to the wishes of stockholders and in spite 
of charter provisions. The so-called death sentence clause 
meant that the Commission could compel the dissolution of 
a company whenever necessary to carry out the congres­
sional mandate, and could take complete control of all of its 
assets. The important restriction on the authority of the 
Commission, whether the procedure is under Sec. 11 (b) 
(2), in opposition to the wishes of the company involved, or 
under Sec. 11 (e) to carry out a plan submitted by the com-
pany itself, is that the plan shall be "fair and equitable" to 
all concerned. How wide is the power of the Commission 
can be seen by a study of the cases which have arisen under 
the Act. 

In Otis & Co. v. Securities and Exchange Commission, 
supra, the jurisdiction of the SEC over the dissolution of a 
holding company under Sec. 11 (b) (2) of the statute was 
upheld, and the court laid down the doctrine that priority 
given to preferred stockholders by the corporate charter 
could be disregarded. The case assumes that this is true 
whether the proceeding is under Sec. 11 (b) (2) or under 
Sec. 11 (e). 

The court said, page 636 U. S. and 89 L. Ed. 521 : 
"The applicability of the charter provision un­
der the Public Utility Holding Company Act of 
1935 is a matter of Federal law." 

And further, at page 638 U. S. and 89 L. Ed. 522, we find 
the following : 

"The Commission in its enforcement of the pol­
icies of the Act should not be hampered in its de-
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termination of the proper type of holding company 
structure by considerations of avoidance of harsh 
effects on various stock interests which might re-
sult from enforcement of charter provisions of 
doubtful applicability to the procedures under­
taken. Where preexisting contract provisions 
exist which produce results at variance with a 
legislative policy which was not foreseeable at the 
time the contract was made, they cannot be per­
mitted to operate." 

In American Power and Light Co. v. Securities and Ex­
change Commission, 329 U. S. 90; 91 L. Ed. 103, the con­
struction of the statute as laid down in the preceding case 
was again adopted and the power of the Commission to 
order reorganization or dissolution or any other appropri­
ate remedy was upheld. 

In Schwabacher v. United States, supra, the Supreme 
Court in construing a federal statute of similar purposes, 
held that "liquidation preferences provided by the charter 
do not apply." 

Phillips v. Securities and Exchange Commission, 153 F. 
(2nd) 27, holds that the federal statute is "a specific over­
riding federal law" which takes precedence over the re­
quirements of state statutes with respect to the reorganiza­
tion or dissolution of a state chartered corporation. Hence 
a reorganization or dissolution under the federal statute 
could be carried through without stockholders' approval, 
which would be required under state law. 

See also on this same point Okin v. Securities and Ex­
change Commission, supra; Application of Securities and 
Exchange Commission, 50 F. Supp. 965; In re Electric Bond 
& Share Co., supra. 

In Public Service Commission v. Securities and Exchange 
Commission, supra, a voluntary plan was submitted under 
Sec. 11 ( e) of the federal statute. The court in discussing 
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the intent of Congress to bar the states from any interfer­
ence with the powers granted to the SEC said, at page 787: 

"Section 11 starts with imposing upon the SEC 
the 'duty' of ascertaining how far holding com­
panies can be 'simplified' and the 'voting power 
fairly and equitably distributed'; and sec. 11 (b) 
vests it with power to accomplish these ends. Sec­
tion 11 ( e) makes it possible for the Company to 
forestall action by the Commission by taking the 
initiative; subject to such regulations as the Com­
mission may promulgate, it may 'submit a plan 
* * * for the purpose of enabling' it 'to comply 
with the provisions of subsection (b) .' Such a 
submission is a substitute for the performance of 
the Commission's 'duty'; it is another way of 
realizing purposes recited in the preamble-sec. 1, 
15 U.S. C. A. sec. 79a. Whether the Commission 
or the company begins is only a matter of pro­
cedure; the outcome will be precisely the same, for 
in either case the end sought is measured by sub­
section (b) , an end whose realization the Act af­
firmatively prescribes. This once understood, it 
becomes to the highest degree unlikely that Con­
gress should have set up a system of dual control 
over the fulfillment of this purpose; for it is 
scarcely necessary to expatiate upon the obvious 
defect of so organizing any official control; we 
have already declared ourselves on the matter in 
Phillips v. Securities and Exchange Commission." 

Action in a state court inconsistent with the power of the 
Securities and Exchange Commission will be enjoined. In 
re Standard Power & Light Co., supra; Okin v. Securities 
and Exchange Commission, supra; In re United Gas Corpo­
ration, 162 F. (2nd) 409. 

The Securities and Exchange Commission in a simplifica­
tion proceeding which it finds is fair and equitable, and nec­
essary to comply with the provisions of the federal statute, 
has the power to modify the rights granted to stockholders 
by the corporate charter or otherwise. That is implicit in 
the opinions of the Supreme Court sustaining the Commis-
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sion's authority to order a corporation dissolved. As has 
already been pointed out, it is apparent in the rulings in a 
number of cases where the right of the Commission has 
been sustained to modify or terminate preferences granted 
to preferred stockholders, and the Commission may, regard­
less of contract rights, change the form of the security back 
of debentures and provide for their payment without re­
gard to the premiums provided for in the indenture. In re 
Community Gas & Power Co., 71 F. Supp. 171; In re Engi­
neers Public Service Company, 71 F. Supp. 797; Massa­
chusetts Mutual Life Insurance Company v. Securities and 
Exchange Commission, 151 F. (2nd) 424; In re North 
Continent Utilities Corporation, 54 F. Supp. 527; In re 
American Gas & Power Company, 55 F. Supp. 756. The 
basis of the Commission's power in these respects is 
summed up in Massachusetts Mutual Life Insurance Com­
pany, supra, as follows: "For when the provisions of a con­
tract are contrary to a new concept of public policy not 
foreseeable when the contract was made it becomes illegal 
and can not be enforced." 

The plaintiffs' charges of fraud, as we have pointed out, 
are based on the fact that Central Maine has not complied 
with the provisions of the lease and has sought to terminate 
it. The non-compliance has been due not to a failure to 
meet the financial obligations which were imposed on the 
lessee but to a disposition of the assets of Railroad Co. in a 
manner inconsistent with the maintenance of the property 
of the lessor as a street railroad. There can be no question 
that the termination of the lease and the dissolution of Rail­
road Co. were required by an overriding federal statute 
which made unenforcible many of the provisions of the lease. 
Central Maine acted in conformity with the orders of the 
Securities and Exchange Commission. Such complaints as 
the plaintiffs had should have been addressed to the Commis­
sion, not to Central Maine which was complying with the 
Commission's orders. The Commission took extraordinary 
care to see that the stockholders of Railroad Co. were in-
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formed as to all contemplated action and that the rights of 
dissenters were protected. Under the doctrine of Phillips v. 
Securities and Exchange Commission, supra, the Commis­
sion could have proceeded by compulsory process without 
stockholder approval to compel the dissolution of Railroad 
Co. and could have reached just the same result as was ar­
rived at here. It chose to permit Central Maine to file a 
voluntary plan and to require assent to it at a stockholders' 
meeting. Such assent was forthcoming. The validity of 
the corporate action taken at such meeting is now attacked 
on two grounds, firstly, that action to terminate the lease 
could only be by unanimous vote, and secondly, that action 
taken at that meeting was oppressive and void as to the dis­
senting stockholders. The sitting justice has found that the 
action taken at the meeting was legal and that there was no 
oppression practiced on the minority. A careful reading of 
the record satisfies this court that such rulings were in all 
respects correct. The mere fact that Central Maine held 
enough stock to control that meeting does not render the 
action taken at it illegal. It had the right to acquire the 
stock of other companies and as an incident of the owner­
ship of such stock had the right to vote it. See the Legis­
lative Acts covering its charter powers. P. & S. Laws, 1905, 
Chap. 129; 1909, Chap. 298; 1913, Chap. 184. Moreover, 
to uphold plaintiffs' contention that unanimous consent of 
stockholders was necessary to terminate the lease would 
permit a small minority of stockholders of a public utility 
to circumvent the provisions of a federal statute which Con­
gress has declared the public interest requires. 

We think that the jurisdiction of the SEC in this case to 
approve the plan and to determine the amount which should 
be paid to all stockholders was exclusive. It really cannot 
perform its duties on any other theory. The Commission 
did approve the plan as fair and equitable. That is, the 
price was a fair price for the stockholders of Railroad Co. 
to receive and it was a fair price for Central Maine to pay. 
And we must remember that the SEC had jurisdiction of 
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both of these companies and that both were involved in this 
simplification proceeding. If the state court determines 
that Central Maine must pay more, it is certainly taking 
action inconsistent with that taken by the Commission 
which has found a less price to be a fair one for Central 
Maine. When the Commission assumed jurisdiction, the 
power of the state court to take any incompatible action 
was gone. 

The wide and exclusive powers possessed by the Secu­
rities and Exchange Commission are evident by a glance at 
a very recent case, In re North American Light & Poiver 
Co., 170 F. (2nd) 924 (C. C. A. 3rd Cir. November 5, 1948). 
Involved here was an approval by the SEC of a plan sub­
mitted under Sec. 11 ( e). Certain stockholders claimed 
that the Commission erred in holding the plan fair and 
equitable. The court held that the Commission could sug­
gest amendments to the plan which would cure the defects 
which the Commission found, and then could approve it so 
long as the plan as modified would come within the statu­
tory requirement of being fair and equitable. It was like­
wise held to be within the authority of the Commission in 
determining the rights of all common stockholders and the 
extent to which they would share in corporate assets to ap­
prove the settlement of certain corporate claims without 
the necessity of considering the merits of each individual 
claim. It was only required to use its reasonable judgment 
broadly to determine the expediency of the entire settle­
ment. The opinion also determines that there is no neces­
sity even in the case of a voluntary plan under 11 ( e) for 
the Commission to require stockholder approval. 

Let us apply these principles to the case before us. In so 
far as stockholder approval goes, we have it here and it was 
given at a legal meeting. Though it may not have been 
necessary, it did no harm. It seems also to be implied, if 
not expressly asserted in the North American case, that the 
Commission which had the power to authorize the settle-
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ment of claims for or against the corporation must also 
have the power to determine the value of the stock which 
is affected by those settlements and that its rights in this 
respect are exclusive. In other words, the Commission's 
power in the instant case to determine the value of each and 
every share of the stock of Railroad Co. was exclusive. 
Two independent tribunals cannot readily function in this 
field without great confusion. It is obvious that the sitting 
justice fully recognized this handicap. Why, then, did he 
consider this bill? His reason is made perfectly clear in 
his findings. He assumed that the Securities and Exchange 
Commission had specifically reserved to minority stockhold­
ers such rights as they might have had in the state court 
and that the Commission had the authority to make such 
delegation of its powers. We have already suggested that 
such supposed reservation was the crux of this case. How 
far did the Commission intend to go, how far did it go, and 
how far did it have the power to go in remitting minority 
stockholders to their remedies in the state court? 

We have some question whether the Commission really 
intended to remit the dissenters to any and all remedies 
which they might have had in the courts of this state. What 
happened was this: The report which the Commission 
ordered sent to shareholders prior to the hearing on Decem­
ber 7, 1944 contained a statement already referred to which 
read as follows : "Although this Commission has found the 
plan fair and equitable, whether or not any security holder 
should vote in favor of the plan or choose to exercise his 
rights under the appraisal statute or by other means should 
be determined by his independent judgment." This report 
sent under the provisions of Section 11 (g) of the statute 
was not an order of the Commission nor even a part of the 
findings of the Commission on which its order was ulti­
mately based. The learned justice below took the words 
"or by other means" to reserve to dissenting stockholders 
any rights which they might have had to bring an action in 
the state court. We doubt if such was the intent of the 
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SEC; for in the findings and opinion which are the basis 
for its order we find only this as to the rights of dissenting 
stockholders: "In addition it may be noted that any stock­
holders dissenting from the proposed plan will have a right, 
pursuant to Maine statute, to have their stock appraised." 
Counsel for the defendants claim that the right to an ap­
praisal under the Maine statute was the only right which 
the Commission intended to reserve to dissenters. It is not, 
however, necessary to decide this question ; for in view of 
the case of Schwabacher v. United States, heretofore re­
ferred to, we think it was beyond the power of the SEC to 
delegate to the state court any of its authority which, if 
exercised, might be inconsistent with action which might be 
taken by the Commission in approving the plan which had 
been submitted in accordance with the federal statute. We 
feel that this restriction certainly applies to the reserva­
tion of a right to pursue any and all remedies in the state 
court and probably applies to a reservation of the right to 
seek the remedy provided by the statutes of Maine for an 
appraisal. In the light of the Schwabacher case we must 
hold that it was beyond the power of the state court to 
grant the relief which it did in this case. It could enter no 
decree which would be inconsistent with such action as was 
taken or might be taken by the Commission in the exercise 
of the exclusive jurisdiction given to it by the Holding Com­
pany Act. 

The Schwabacher case originated in the District Court 
E. D. Virginia, 72 F. Supp. 560, out of a merger of the Pere 
Marquette Railroad Co. into the Chesapeake & Ohio Railway 
Co. The Pere Marquette was incorporated under the laws 
of Michigan, the Chesapeake & Ohio under the laws of Vir­
ginia. The merger was a voluntary one requiring a finding 
by the Interstate Commerce Commission that it would be 
"consistent with the public interest," that it would be "just 
and reasonable," and thirdly the assent was necessary of a 
"majority, unless a different vote is required under appli­
cable state law, in which case the number so required shall 
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assent, of the votes of the holders of the shares entitled to 
vote." Interstate Commerce Act, Sec. 5, ( 49 U. S. C. A. 
Sec. 5, 10 FCA, title 49, Sec. 5). It is easy to discern here 
a striking similarity in the procedure for approving by the 
I. C. C. of this merger under the Interstate Commerce Act 
and the provisions in the Public Utility Holding Company 
Act for approval by the SEC of a voluntary plan for simpli­
fication under Section 11 (e). The Supreme Court in its 
opinion in the Schwabacher case treats the plan for the 
merger on the assumption that it called for a liquidation of 
the Pere Marquette. This would mean that under Michi­
gan law full payment in cash or its equivalent to dissenting 
stockholders "for both the par value of their preferred 
shares and accrued unpaid dividends thereon" would be 
required. The Supreme Court in its opinion refers to the 
two statutes as "of very similar purposes." It is true that 
the Transportation Act describes the jurisdiction of the 
I. C. C. as "exclusive and plenary" and that these words do 
not appear in the Holding Company Act with reference to 
the jurisdiction of the SEC. But this is not a matter of im­
portance if it is apparent from the underlying purposes of 
both statutes that it was the intent that jurisdiction of the 
respective commissions within a certain ambit should be 
exclusive. And as the cases already cited establish, such in­
tent is found in the Holding Company Act. The Schwa­
backer case was heard in the first instance by a three judge 
court in accordance with the provisions of the Transporta­
tion Act. The plaintiffs were preferred stockholders who 
sought to enjoin an order of the I. C. C. approving the 
merger. What they really wanted was not, however, to set 
aside the merger but to compel the Commission to modify 
its order to grant to the plaintiffs the preferential treat­
ment to which they claimed they would be entitled under 
Michigan law. The court declined to do this and dismissed 
the action. It took this action not only because it felt that 
to give the dissenting stockholders a preference over those 
who approved the plan had "no support in practical eco-
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nomics or in commercial ethics," but primarily because the 
order of the I. C. C. had left the two railroads "free to settle 
controversies with dissenting stockholders through negoti­
ation and litigation in the courts." The case came before 
the Supreme Court on an appeal from this decision, which 
by a 5-3 opinion reversed the lower court. 

The reversal of the Supreme Court was on the ground 
that the Interstate Commerce Commission had exclusive 
jurisdiction to determine the question of the validity of the 
merger which it had found just and reasonable. The court 
said, page 968 of 68 S. Ct., page 1317 of 92 L. Ed.: "We 
therefore hold that no rights alleged to have been granted to 
dissenting stockholders by state law provision concerning 
liquidation survive the merger agreement approved by the 
requisite number of stockholders and approved by the Com­
mission as just and reasonable." The case was remanded 
to the Commission for a reconsideration of its findings in 
the light of this opinion of the Supreme Court holding that 
state law governing the rights of the dissenting stockhold­
ers had been supplanted by the federal statute. A glance at 
the opinion will show the striking analogy between that 
case and the one before us. In so far as the authority of 
the I. C. C. went, its duties in approving a railroad merger 
are almost identical with those of the SEC in approving a 
simplification plan. The I. C. C. must find a voluntary 
carrier-initiated plan "consistent with public interest," 
"just and reasonable" and assented to by a majority of the 
stockholders. The SEC must find a voluntary plan initiated 
under Section 11 ( e) "necessary" to comply with the pro­
visions of the statute, and "fair and equitable to the persons 
affected." The I. C. C. did approve the plan reserving to 
dissenting stockholders their rights under Michigan law; 
and as found by the sitting justice in the instant case the 
SEC did approve the plan submitted by Central Maine re­
serving to dissenting stockholders their rights under Maine 
law. If the jurisdiction of the I. C. C. was exclusive and it 
was under a duty to settle the rights of all stockholders, the 
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same is unquestionably true with respect to the SEC whose 
powers over the dissolution of public utility holding com­
panies are broader than the powers of the I. C. C. over rail­
roads. 

Some extracts from the opinion in the Schwabacher case 
may be helpful. At page 966 of 68 S. Ct. and 92 L. Ed. 
1315, we find the following: 

"It appears to us inconsistent with the Interstate 
Commerce Act for the Commission to leave claims 
growing out of the capital structure of one of the 
constituent companies to be added to the obliga­
tions of the surviving carrier, contingent upon the 
decision of some other tribunal or agreement of 
the parties themselves. We think that the Com­
mission must pass upon and approve all capital 
liabilities which the merged company will assume 
or discharge as a result of merger. If some greater 
amount than that specified in the agreement is to 
be allowed to any class of stockholders, it must 
either deplete the cash or inflate the liabilities or 
capital issues of the new company." 

And again at page 1315 L. Ed.: 

"We think the Commission was in error in assum­
ing that it did not have, or was at liberty to re­
nounce or delegate, power finally to settle the 
amount of capital liabilities of the new company 
and the proportion or amount thereof which each 
class of stockholders should receive on account of 
its contributions to the new entity." 

And again, at page 1316 L. Ed.: 

"The Commission likely would not and probably 
could not be given plenary and exclusive jurisdic­
tion to interpret and apply any state's law. What­
ever rights the appellants ask the Commission to 
assure must be founded on federal, not on state, 
law. 

"Apart from meeting the test of the public inter­
est, the merger terms, as to stockholders, must be 
found to be just and reasonable. These terms 
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would be largely meaningless to the stockholders if 
their interests were ultimately to be settled by 
reference to provisions of corporate charters and 
of state laws. Such charters and laws usually 
have been drawn on assumptions that time and ex­
perience have unsettled. Public regulation is not 
obliged and we cannot lightly assume it is intended 
to restore values, even if promised by charter 
terms, if they have already been lost through the 
operation of economic forces. Cf. Market Street 
R. Co. v. Commission, 324 US 548, 89 L. ed. 1171, 
65 S. Ct. 770. In appraising a stockholder's posi-
tion in a merger as to justice and reasonableness, 
it is not the promise that a charter made to him 
but the current worth of that promise that gov­
erns, it is not what he once put into a constituent 
company but what value he is contributing to the 
merger that is to be made good." 

And we find the following at page 1317 L. Ed. : 

"We therefore hold that no rights alleged to have 
been ,granted to dissenting stockholders by state 
law provision concerning liquidation survive the 
merger agreement approved by the requisite num­
ber of stockholders and approved by the Commis­
sion as just and reasonable. Any such rights are, 
as a matter of federal law, accorded recognition in 
the obligation of the Commission not to approve 
any plan which is not just and reasonable." 

The sitting justice assumed jurisdiction in this case in 
reliance on the law as it had been declared by the only fed­
eral tribunals which up to that time had had this specific 
question before them, namely, the Interstate Commerce 
Commission, the Securities and Exchange Commission, and 
the United States District Court for the Eastern Division 
of Virginia. He could hardly have done otherwise. He as­
sumed as did those tribunals that the particular federal 
agency involved had the right to remit to the state court 
the determination of the issue of the rights of minority 
stockholders. When, however, the Sup"reme Court of the 
United States tells us in the Schwabacher case that a state 
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court is without jurisdiction to take action when a federal 
tribunal of exclusive jurisdiction has the subject-matter 
before it, and that state law governing the rights of stock­
holders has been supplanted, we must accept that ruling as 
binding on us. 

The case should be remanded to the sitting justice for the 
entry of a decree dismissing the bill. 

Case remanded for the entry of 
a decree dismissing the bill. 
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FELLOWS, J. This is an action to recover damages under 
an automobile fire and theft insurance policy, and the case 
comes to the Law Court from the Superior Court of Somer­
set County on exceptions, by the defendant company, to 
the acceptance of report of referee. Before hearing and 
by agreement the name of the defendant company was 
changed in the writ and pleadings to Phoenix Assurance 
Company, Ltd., a company authorized to do business in 
Maine. The exceptions are sustained. 

The only question in issue is whether the referee was cor­
rect in ruling that, under the circumstances here shown, 
there was a "theft" within the meaning of the policy. 

The referee found as facts, and his finding is supported 
by the evidence, that the plaintiff's automobile was subject 
to use, possession and control by her husband, Charles 
Wheeler, a travelling salesman, who stood in the position of 
the insured. On the afternoon of November 14, 1947 
Wheeler told a young man named Philip Campbell to park 
the car for him near an office in Lewiston, where Wheeler 
intended to make a business call. Campbell took the car 
for the purpose of parking it. On arrival at this office, 
however, Wheeler found neither Campbell nor the car. The 
following day the car was located in a damaged condition 
in Portland, where Campbell had taken a young lady on an 
extended ride, and it had been in a collision. The referee 
found that "this taking and use by Campbell was without 
the authority or consent, expressed or implied, of Wheeler. 
Campbell, I find, intended to return the car when his un­
authorized expedition should end." 

The policy is in the "Standard Form." The coverage 
purchased was "A Bodily Injury Liability," "B Property 
Damage Liability," "C Medical Payments," "D Compre­
hensive-Loss of or Damage to the Automobile, except by 
Collision but including Fire, Theft and Windstorm." 
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The definition of this "COVERAGE D," as contained in 
the small print under "INSURING AGREEMENTS," is 

"COMPREHENSIVE-LOSS OF OR DAMAGE 
TO THE AUTOMOBILE, EXCEPT BY COL­
LISION: To pay for any loss of or damage to the 
automobile, hereinafter called loss, except loss 
caused by collision of the automobile with another 
object or by upset of the automobile or by col­
lision of the automobile with a vehicle to which 
it is attached. Breakage of glass and loss caused 
by missiles, falling objects, fire, theft, explosion, 
earthquake, windstorm, hail, water, flood, van­
dalism, riot or civil commotion shall not be deemed 
loss caused by collision or upset." 

The defendant contends that the word "theft" in this 
policy should be given its usual and common law meaning, 
and that to recover there must be an intent to permanently 
deprive the owner of his automobile. The plaintiff, on the 
other hand, claims that in this case and under these circum­
stances the meaning is not so limited, and the usual proof 
of larceny is not required. 

A contract of insurance, like every other contract, must 
receiv~ a reasonable construction, and the whole contract 
is to be considered. Here, the insured purchased a "theft" 
policy. She did not buy "collision" insurance. The danger 
of collision is always imminent, and collision insurance de­
mands additional premium. Was this unauthorized taking 
by Campbell, therefore, a "theft" within the meaning of 
the policy, thus permitting a recovery? The referee found 
that Campbell intended to return the car, and the intent 
to permanently deprive the owner was at all times lacking. 
The referee further found that "Campbell did not commit 
larceny," although "he did violate the statute against use 
of an automobile without authority of the owner. R. S., 
(1944), Chap. 19, Sec. 120." The conclusion of the referee 
was that "unauthorized taking and use," was a "theft" 
within the meaning of the policy, and that the plaintiff was 
on that account entitled to recover. 
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We find no opinion in Maine as a precedent, and our at­
tention has been called only to decisions of other states. 
The general and majority rule is stated as follows: 

"The term 'theft' has not been uniformly defined. 
The difference of opinion arises over the question 
whether the term is practically synonymous with 
the term 'larceny' or whether it has a more exten­
sive meaning. There is an undercurrent of 
thought, however, that the usual meaning attached 
to the term 'theft' is substantially equivalent to 
that attached to the term 'larceny,' and this is the 
majority view. 

A 'theft' within the meaning of a theft policy is 
shown if possession is actually taken by a wrong­
doer, and if an intent to steal exists or may be 
inf erred. This is true even though the possession 
is but temporary. 

To warrant a recovery on a policy insuring an 
automobile against theft, there must be more than 
a wrongful taking; the taking must be with the 
intent to steal. The intent to steal is a necessary 
ingredient of the offense and may be inf erred from 
the facts and circumstances of the case." 

5 American Jurisprudence "Automobiles," 
820, Sections 568, 569, and cases, with A. L. R. 
Annotations, there cited. 

See also 45 C. J. S. 951, Sec. 886. 

The small minority of cases in this country that have 
permitted recovery under some "theft" policies, where facts 
were similar to the case at bar, are collected in the A. L. R. 
Annotations above referred to. It will be noted, however, 
that in many of the cases that support this minority view, 
the State statutes defining larceny are held broad enough 
to mean use without the owner's consent. 

In Maine our "conceptions of personal and property rights 
are based upon the common law." Conant v. Jordan, 107 
Me. 227, 237; 77 A. 938; 31 L. R. A., N. S. 434. "Theft," 
under common law, is a popular term for larceny. Bouvier 
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Law Dictionary (Third Edition); Words and Phrases. It 
is in fact a synonym for larceny. Webster's New Inter­
national Dictionary. This court in criminal prosecutions 
and in a libel suit has considered larceny as a carrying away 
with animus furandi. There must be a felonious intent to 
deprive the owner permanently. State v. Coombs, 55 Me. 
477; 92 Am. Dec. 610; Stanley v. Prince, 118 Me. 360; 
108 A. 328. 

Cases, stating the rule of the overwhelming majority of 
states and including courts we most highly respect, hold 
that the word "theft," as used in an insurance policy, is 
definite and well established. There is no ambiguity. It 
means a taking with intent to deprive, and with no inten­
tion to return, as was found to the contrary by the referee 
in the case at bar. "Theft" is not necessarily the per­
manent deprivation of property. It is the taking with that 
intent. 

Chapter 19, Section 120 of the 1944 Revision of the Stat­
utes provides that whoever uses a motor vehicle without 
authority from its owner is guilty of a misdemeanor. This 
includes any unauthorized use, whatever the intention. It 
might apply to a member of the family, or to a neighbor for 
an emergency, with all intention on the part of the user to 
make immediate return. It does not appear to be a so­
called "larceny statute," although a larceny would naturally 
be included in its terms. On the other hand, there is no 
theft unless there is at some time the intent to steal. 

The plaintiff suggests that by R. S. (1944), Chap. 118, 
Sec. 25, the legislature has placed an unauthorized use with­
in the scope of criminal larceny. This section 25, under the 
title of Malicious Mischief, provides that whoever wilfully 
or mischievously takes or uses any vehicle, boat, or aeroplane 
without the consent of the owner is guilty of a misdemeanor, 
but it expressly states that the provisions of the section do 
not apply to any case of taking "with intent to steal." 
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It may well be argued that in many instances the inten­
tion to steal an automobile could properly be inferred from 
the mere fact of taking without the owner's permission, 
especially where the taker was not a person who stood in 
friendly or blood relationship. Here, however, the opposite 
fact is found by the referee. He found no intent to steal, 
and he could so find under the evidence. His finding of fact 
is final. Courtenay v. Gagne, 141 Me. 302; 43 A. (2nd) 817. 

A taker of an automobile without permission may be ex­
pected to pay for damage resulting from his trespass, but 
it does not follow that, if he cannot pay, the trespass can at 
all times be construed as theft. The legislature of Maine 
has not yet seen the necessity to make a larceny statute so 
inclusive, and any person may receive from insurance com­
panies complete protection by application for the protec­
tion, and paying the premium. 

This is a case where the definite word "theft," with mean­
ing well understood for generations under our law, is op­
posed by the idea that its meaning should be here broadened 
to "unauthorized use." The referee having found no intent 
to steal, we are of opinion that he was in error in holding 
that "unauthorized use" was equivalent to "theft." The 
Superior Court should not have accepted the report. 

Exceptions sustained. 
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ELMER C. AUSTIN 

vs. 

INHABITANTS OF ST. ALBANS 

Somerset. Opinion, March 10, 1949. 

Highways. Exceptions. 

Exceptions to a directed verdict make evidence part of record 
whether made so by the bill of exceptions or not. 

The fact that a presiding justice may have given the wrong reason 
for directed verdict is immaterial, if order was right. 

Statute regarding maintenance and repair of ditches, drains and cul­
verts constructed by municipal officers at town expense and pro­
viding for action as:rs:iin"'i- +l,,,e town for damages for failure to main-
tain ited unless there is proof by record or 
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rected verdict for defendant. Plaintiff brings exceptions. 
Exceptions overruled. Case fully appears in opinion. 

Ames and Ames, for plaintiffs. 

Clayton E. Eames, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 

FELLOWS, J. This case is before the Law Court from the 
Superior Court in Somerset County on plaintiff's exceptions 
to a directed verdict. The evidence is necessarily a part of 
the case, whether made so by the bill or not, where a verdict 
is directed. Brown v. Sanborn, 131 Me. 53; 158 A. 855; 
Brad! ord v. Davis, 143 Me. 124; 56 Atl. (2nd) 68. 

The statute, on which this action depends, is R. S., 1944, 
Chap. 84, Sec. 156 as amended by Chap. 219 of the Public 
Laws of 1945, which provides that "the municipal officers 
of a town may, at the expense of the town, construct ditches, 
drains and culverts to carry water away from any highway 
or road therein * * * such ditches, drains or culverts shall 
be under the control of said municipal officers * * * if such 
town does not maintain and keep in repair such ditches and 
culverts the owner or occupant of the lands through or over 
which they pass may have his action against the town for 
damages thereby sust~ined." 

There was evidence to show that a roadway in the town 
of St. Albans extended easterly and westerly, and that the 
plaintiff owned a farm on the lower, or southerly, side of 
this way. The plaintiff testified that a road commissioner 
went on to this "old dirt road" in 1946 and put on a large 
quantity of gravel. The commissioner also used road ma­
chines, and "just turned the bank up, rolled the banks right 
up." "They didn't put enough ditch there to take care of 
the water and of course it come all over me." Gravel dur­
ing a rainy season was also washed on to the plaintiff's 
property. 
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There is no record or other evidence to show that the 
municipal officers of the town ever constructed any ditch 
or drain, or ever took any action in that regard. The evi­
dence shows no record of the establishment or existence of 
this way. It shows only the facts that it was an "old road" 
used by the general public as a highway for many years, 
and that the town's road commissioner had put on gravel, 
plowed out the sides for ditches, and made certain repairs 
from time to time. 

The land of the plaintiff was apparently, in some places, 
on a lower level than the land upon the northerly side of the 
way, and thus received water, gravel and debris from the 
road, and from across the road, during the heavy rains. 
The plaintiff claims to be entitled to damages because the 
ditches were not "maintained and kept in repair," accord­
ing to the statute, and says that the ruling by the presiding 
justice in directing a verdict for the defendant town was 
erroneous. 

The statute in question, R. S. (1944), Chap. 84, Sec. 156, 
above quoted, gives authority to the municipal officers to 
construct ditches, in a similar manner to authority to con­
struct drains and sewers in the same Chapter 84, Sections 
134, 148. In the performance of their duties, including 
location, size, outlets, and type of construction, the mu­
nicipal officers do not act as agents of the town, but they 
act as public officers of the State in a quasi judicial ca­
pacity. Davis v. Bangor, 101 Me. 311; 64 A. 617; Keeley v. 
Portland, 100. Me. 260; 61 A. 180. 

The action of municipal officers, as such judicial board, 
must be taken with formality and entered of record. Parol 
evidence cannot supply a record, and parol evidence is in­
admissible to prove the action of the board, unless the rec­
ord is incomplete, incorrect, or lost. Kidson v. Bangor, 99 
Me. 139, 147; 58 A. 900. 

If a ditch is constructed by legal act of the municipal of­
ficers of the town, and is not large enough to care for the 



114 AUSTIN VS. INHABITANTS OF ST. ALBANS [144 

water, there is no remedy under this statute. It is only 
through failure to maintain and keep in repair such ditch, 
as it was constructed by the municipal officers, that the re­
sulting damage can be recovered. The municipal officers do 
not act under the statute as agents, and if damage results 
from insufficient size of a ditch, or other fault in original 
plan of construction, the town is not liable. When the mu­
nicipal officers act judicially as a statutory board, the town 
is not liable for its honest errors of judgment. There must 
be a failure to repair, or maintain, to the standard of ef­
ficiency of its original plan of construction. Keeley v. Port­
land, 100 Me. 260; 61 A. 180; Davis v. Bangor, 101 Me. 311; 
64 A. 617. 

In the present case the writ contains three counts: (1) 
that there was a failure to repair a "ditch" and "turnout 
ditch" on the southerly side of the way; (2) that the ditch 
on the northerly side of the road was insufficient to care for 
the amount of water in times of rain, and water crossed the 
road onto plaintiff's land, and (3) that there was a bridge 
over a stream at the northwesterly corner of plaintiff's land, 
higher than the land roadway, so that in time of flood the 
water overflows "from said ditch," carrying gravel and 
rocks from the road onto plaintiff's land. 

The claim of the plaintiff is based on the failure of a 
ditch or ditches, but there is no evidence that any ditch was 
ever legally constructed by the municipal officers. On the 
contrary, the only evidence was to the effect that a road 
commissioner, or road commissioners, put gravel onto the 
road and did not, as the plaintiff said, "put enough ditch." 
If there had been any evidence to show construction of a 
ditch under the authority of the municipal officers, there 
was nothing to show lack of repair. The proof related to 
sufficiency in size of a ditch, if anything. 

The plaintiff states in his brief that he is entitled to dam­
ages for defective highway, in any event, because the town 
has "within six years before the injury made repairs on the 
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way" and cannot "deny the location of such way," citing 
R. S. (1944), Chap. 84, Sec. 89. This section of the statute, 
however, expressly refers to the preceding section (R. S., 
1944, Chap. 84, Sec. 88), which section creates the well­
known cause of action for defective way when a defect in 
the highway is the sole cause of any injury, upon previous 
notice of defect and notice of claim. There are no such 
allegations in this writ, no notice proved, and no defect in 
the highway, as sole cause shown. This pending writ and 
declaration, and the evidence introduced in support, claimed 
damage alleged to be due to a defective ditch or ditches 
under Revised Statutes, 1944, Chapter 84, Section 156. 

The action of the presiding justice in directing a verdict 
for the defendant, was proper. The jury had no evidence 
before it on which a verdict for the plaintiff could be based. 
Heath v. Jaquith, 68 Me. 433; Pike v. Smith, 120 Me. 512; 
115 A. 283; Champlin v. Bean, 143 Me. ; 60 Atl. (2nd) 
140. 

The record shows that the reason, or one of the reasons, 
given by the justice presiding for directing a verdict was, 
that there was no evidence that the road was properly laid 
out as a town, county or state highway. The plaintiff says 
the action of the presiding justice in directing a verdict 
was, therefore, error because there was some evidence to 
show a road by continued use, and cites State v. Bunker, 59 
Me. 366. The status of the road is not the issue. The ques­
tion is, whether there was a statutory ditch, or ditches, out 
of repair. The order directing the verdict was right, as we 
have before shown, and the fact that a wrong reason may 
have been given for the decision is immaterial. Warren v. 
Walker, 23 Me. 453; Petition of Kimball, 142 Me. 182; 49 
Atl. (2nd) 70. No verdict other than a verdict for the de­
fendant could be upheld. 

Exceptions overruled. 
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ELIZABETH INMAN 

vs. 

LA WREN CE WILLINSKI 

Piscataquis. Opinion, March 15, 1949. 

Bastardy. Demurrer. 

Statute conferring right to maintain bastardy action by pregnant 
woman for child which if born alive may be a bastard and confer­
ring right to maintain action where delivered of a bastard child 
confers no right of action where woman has already been delivered 
of a dead foetus. 

A general demurrer admits all facts well pleaded, and challenges 
their sufficiency in law upon which to maintain the action. 

Bastardy statute contemplates a living child. 

Fact that woman was not delivered of a bastard child is one of sub­
stance and may be reached by general demurrrer. 

Bastardy proceedings are purely statutory and were unknown to the 
common law. 

Statute providing for lying-in expense of mother enlarged the remedy, 
but not the right. 

Procedure in bastardy cases is sui generis and it is hard to draw 
analogies from ordinary common law actions. 

ON EXCEPTIONS. 

Bastardy action. Demurrer to complaint sustained by 
presiding justice. Plaintiff brings exceptions. Exceptions 
overruled. Case fully appears in opinion. 

Mathew Williams, for complainant. 

Judson C. Gerrish, for respondent. 

SITTING: STURGIS, C. J ., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, MERRILL, JJ. 
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TOMPKINS, J. On exceptions to sustaining a general de­
murrer to the complaint in a bastardy action brought under 
Chapter 153, Section 23 et seq. which relates to bastards 
and their maintenance and reimbursement to the mother 
for lying-in expenses. Respondent waived argument and 
filed no brief. 

From the copies of the proceedings before us it appears 
that on the 18th day of April, 1947, the complainant made 
her accusation on oath before a Justice of the Peace, stat­
ing that she was pregnant with a child, which was delivered 
dead November 21, 1946, and which, if it had been born 
alive, would have been a bastard, and accused the respond­
ent of being the father of said child. In her complaint and 
accusation she stated the time and place where the child 
was begotten, and prayed for process that the respondent 
be apprehended and held to answer to the complaint and 
to be further dealt with relative thereto as the law directs. 

The warrant was duly issued reciting the facts as set out 
in the accusation, and the respondent was arrested and 
brought before a Justice of the Peace. After hearing the 
Justice of the Peace ordered the respondent to give bond, 
conditioned for his appearance at the September term 1947 

, of the Superior Court for Piscataquis County. The bond 
was furnished and the case continued until the March term 
1948. At the latter term the complainant filed a declara­
tion as provided by Section 27 of Chapter 153 of the Re­
vised Statutes, stating that she was delivered of a bastard 
child on the 17th day of November, 1946, that said child 
was begotten by the accused on the 30th day of May, 1946, 
and the place thereof; that during the time of her travail 
being put upon the discovery of the truth she accused the 
respondent of being the father of said bastard child of which 
she was about to be delivered; that she had been constant 
in said accusation; and that she still accused said respond­
ent of being the father of her bastard child. Thereafter 
the respondent filed a general demurrer to the complaint. 
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Issue was joined, and after hearing, the Justice Presiding 
sustained the demurrer. 

The demurrer, "Is a form of pleading incident to every 
kind of judicial proceeding." Parks v. Crockett, 61 Me. 
489 at 496. A general demurrer admits all facts well 
pleaded, and challenges their sufficiency in law upon which 
to maintain the action. And the only issue is whether in 
the language used the plaintiff has stated a legal cause of 
action. Brown v. Rhoades, 126 Me. 186; 137 A. 58; 53 
A. L. R. 834; Bank v. Kingsley, 84 Me. 111 at 113; 24 A. 
794. 

Bastardy proceedings are purely statutory and were un­
known to the common law. Woodbury v. Yeaton, 135 Me. 
147 at 148; 191 A. 278. 

The complainant seeks to recover her costs of suit and 
expenses of her delivery and her nursing, medicine and 
medical attendance during the period of her sickness and 
convalescence. 

Solution of the question depends upon the construction 
of the bastardy statute. A statute must be construed as a 
whole. Racklifj v. Greenbush, 93 Me. 99-104; 44 A. 375. 

Section 23 of Chapter 153 provides, "When a woman 
pregnant with a child, which, if born alive, may be a bas­
tard, or who has been delivered of a bastard child, accuses 
any man of being the father thereof before any Justice of 
the Peace, and requests a prosecution against him, such 
Justice shall take her accusation and examination on oath, 
respecting the accused and time and place when and where 
the child was begotten, as correctly as they can be described, 
and such other circumstances as he deems useful in the dis­
covering of the truth." 

Section 24 provides : "The Justice may issue a Warrant 
for apprehension of the accused ..... " 
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Section 25 provides : "When the accused is brought be­
fore such or any other Justice, he may be required to give 
bond to the complainant with sufficient sureties in such rea­
sonable sum as the Justice orders, conditioned for his ap­
pearance at the next term of the Superior Court for the 
County in which she resides, and for his abiding the order 
of the Court thereon ..... " 

I 

Section 26 provides: "If at such next or any subsequent 
term, the complainant is not delivered of her child, or is un­
able to attend Court, or shows other good reasons, the cause 
may be continued." 

Section 27 provides : "Before proceeding to trial, the 
complainant must file a declaration, stating that she has 
been delivered of a bastard child begotten by the accused, 
and the time and place when and where it was begotten, 
. . . . . ; and that being put on the discovery of the truth 
during the time of her travail, she accused the respondent 
of being the father of her child, and that she had been con­
stant in such accusation." 

Section 28 provides : "When the complainant has made 
said accusation; been examined on oath; been put upon the 
discovery of the truth of such accusation at the time of her 
travail, and thereupon accused the same man with being the 
father of the child of which she is about to be delivered; has 
continued constant in such accusation, and prosecutes him 
as the father of such child before such Court; he shall be 
held to answer to such complaint; and she may be witness in 
the trial." 

Section 29 provides : "If on such issue the Jury finds the 
respondent not guilty, he shall be discharged, but if they 
find him guilty, or the facts in the declaration filed are ad­
mitted by default or on demurrer, he shall be adjudged the 
father of said child; stand charged with its maintenance, 
with the assistance of the mother, as the Court orders; and 
shall be ordered to pay the complainant her costs of suit 
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and for the expenses of her delivery and of her nursing, 
medicine, and medical attendance during the period of her 
sickness and convalescence, and of the support of such child 
to the date of rendition of Judgment; and shall give a bond, 
with sufficient sureties approved by the Court, or by the 
Clerk of said Court ..... to the complainant to perform 
said order and a bond, with sufficient sureties so approved, 
to the town liable for the maintenance of such child ..... " 

Under the statute as it existed prior to 1909 no provision 
was made for lying-in expenses. Chapter 111 of Public 
Laws of 1909 amended Section 7 of Chapter 99 of the Re­
vised Statutes of 1903. This section now appears as Sec­
tion 29 of the Revised Statutes of 1944. The amendment 
provided that a filiation order might include reimbursement 
to the complainant for costs of suit, expenses of her de­
livery, her nursing, medicine, and medical attendance dur­
ing the period of her sickness and convalescence. There 
was no amendment, however, made to Section 23 or the 
other sections of the statutes corresponding to the sections 
of the Revised Statutes of 1944, which authorized the com­
mencement and prosecution of the action. The right to 
institute action was confined to a woman who was, "Preg­
nant with a child which if born alive might be a bastard," 
or after the birth of the child was still confined to a woman 
who had, "Been delivered of a bastard child," and the statu­
tory requirement that before proceeding to trial the com­
plainant must file a declaration stating that she, "Has been 
delivered of a bastard child," remained unchanged. The 
sole object of the statute before the amendment of 1909 re­
lating to bastard children was to compel the putative father 
to aid in supporting his illicit offspring. Without his assist­
ance the support must fall on the mother or the munici­
pality. Woodbury v. Wilson, 133 Me. 329; 177 A. 708 and 
cases there cited. 

The purpose of the amendment of 1909 was to enlarge 
the order for the benefit of the mother, and thus compel the 



Me.] INMAN VS. WILLINSKI 121 

father to render additional help in paying costs of suit, the 
expenses of her delivery, nursing, medicine, and medical at­
tendance during the period of her sickness and convales­
cence. Woodbury v. Wilson, supra. 

Will the fact that the child is born dead before complain­
ant institutes proceedings abate the action and relieve the 
respondent from the expenses provided for by the 1909 
amendment to Section 29? This is the first time the ques­
tion has been before this court. 

In Canfield v. State, 56 Ind. 168, there was a prosecution 
in which the complainant alleged she had been delivered of 
a bastard child. The evidence showed that the child was 
stillborn, that its lungs were never inflated, and the prose­
cution was commenced after the birth of the child. The 
court held that the proof did not sustain the averment of 
the complainant that she, "Had been delivered of a bastard 
child. That never having breathed it had never lived; Until 
a child is wholly born and has attained a separate existence, 
it is but a foetus in utero and not a human being, within the 
meaning of the law authorizing proceedings for the mainte­
nance of bastard children after their birth." 

In State v. Beatty, 61 Iowa 307; 16 N. W. 149, the statute 
provided that when, "Any woman ..... is delivered of a 
bastard child, or is pregnant with a child, which, if born 
alive, will be a bastard, complaint may be made in writ­
ing ..... " The statute further provided, "If the accused 
be found guilty he shall be charged with the maintenance 
of the child, ..... with the costs of suit." The action was 
commenced during pregnancy, the child was born dead, the 
court said, "It having been dead born it never was a being 
whose maintenance could be charged to anyone. It is true, 
the action was properly commenced before the delivery of 
the child, because the law authorized it to be commenced. 
But it does not follow that because the action was properly 
commenced, the right of action continued after it was 
demonstrated that there was not and could not be a bastard 
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child to maintain. The child not having been born alive, 
the action abated and no judgment could be rendered against 
the defendant for the maintenance of a person not in exist­
ence, and who never was in being, and if no judgment 
could be rendered against the defendant he was not liable 
for costs." 

By analogy and by the reasoning in the above cases we 
hold that our statute contemplates a child born alive. That 
in the instant case our statute when it used the term, "De­
livered of a bastard child," meant a living human being. 
The dead foetus cannot be substituted for the living organ­
ism and does not supply the requirements of the statute. 
We express no opinion upon what the result would be if 
the action was commenced before the delivery of the dead 
foetus. We are not confronted with that issue in the case 
under consideration. 

Section 29 of the statute provides that upon the issue, 
"They ( the Jury) find him guilty or the facts in the declara­
tion filed are admitted by default or on demurrer, he should 
be adjudged the father of said child." No filiation order 
could issue because there was no child of which the accused 
could be termed the father. If no filiation order could issue 
then no order for payment for the expenses set forth in the 
statute could issue, unless the 1909 amendment changed the 
meaning of the words, "Delivered of a bastard child," and 
allowed the court to order reimbursement for lying-in ex­
penses. The words in the prior sections of the statute were 
not changed and still retained the phrase, "Delivered of a 
bastard child," which means a living child, as we have here­
tofore stated. 

It has been noted heretofore that before the amendment 
of 1909 the sole object of the statute was the maintenance 
of the bastard child, and as assumed in Denett v. Nevers, 7 
Me. 399, the costs of suit. 
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To hold that the 1909 amendment changed the meaning 
of ,the phrase, "Delivered of a bastard child," would require 
a finding that the 1909 act amended the other sections of 
the statute by implication. "Amendments by implication, 
like repeals by implication, are not favored and will not be 
upheld in doubtful cases. The Legislature will not be held 
to have changed the law it did not have under consideration 
when enacting a later law, unless the terms of the subse­
quent act are so inconsistent with the provisions of the 
prior law that they cannot stand together." Sutherland 
Statutory Construction, Third edition, Section 1913. This 
principal has been recognized by our court in Starbird v. 
Brown, 84 Me. 238; 24 A. 824 and Mace v. Cushman, 45 Me. 
250 at 260. 

From the effective date of an amendment a statute is to 
be construed as if it originally contained the new provision. 
State v. Goddard, 69 Me. 181. Our court has said, "A Stat­
ute must be construed as a whole and the construction ought 
to be such as may best answer the intention of the Legisla­
ture. Such intention is to be sought by an examination and 
consideration of all its parts and not from any particular 
word or phrase that may be contained in it. This is the 
guiding star in the construction of any statute. Such a con­
struction must prevail as will form a consistent and har­
monious whole." Rackliff v. Greenbush, supra. In con­
struing a statute the amendment should be confined to the 
subject matter of the statute in which the change is made. 
Cushing v. Everett, 82 Me. 260 at 265; 19 A. 456. 

Applying these tests to the instant case it is readily seen 
that the amendment of 1909 did not change the original 
meaning of the phrase, "Delivered of a bastard child." The 
amendment was to Section 29 of the Act respecting the 
remedy and not to Section 23 giving the right. The amend­
ment was designed solely for the purpose of giving an ad­
ditional remedy to, "A woman who has been delivered of a 
bastard child," not to create a right where no right existed • 
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before. If the Legislature had intended the respondent to 
pay for lying-in expenses caused by pregnancy, alone, it 
could have said so. 

The final question confronting this court is a procedural 
one. Whether or not the fact of the delivery of a stillborn 
child as stated in the original accusation and complaint to 
the Justice of the Peace, and in the warrant which he is­
sued thereon, is such a defect as is open to attack by a de­
murrer filed to the complaint in the Superior Court. The 
procedure in bastardy cases is sui generis, and it is hard to 
draw analogies from ordinary common law actions. "The 
Statute introduces provisions differing most materially from 
the course of proceedings of the common law, and the rights 
of the parties will depend upon their construction." Blake 
v. Junkins, 34 Me. 237. 

By Section 28 of the Act, it is only when the complainant 
has made the accusation before the Justice of the Peace as 
provided for in Section 23, and further statutory require­
ments are fulfilled that the respondent has to answer to the 
complaint. The right to prosecute is derived wholly from 
Section 23 of the Statutes. That the complainant has been 
delivered of a bastard child is an essential preliminary to 
the adjudication. "To authorize an adjudication in her 
favor the complainant must show a compliance on her part 
with all the essential requirements of the Statute." Palmer 
v. McDonald, 92 Me. 125; 42 A. 315, 316. The accusation 
and complaint showed upon its face that the complainant 
had not been delivered of a bastard child, and she has not 
come within the provisions of Section 23 of the Act. The 
accusation she has made is one upon which a filiation order 
cannot be issued under Section 29. The complaint to the 
justice is that on which the filiation final order is to be 
made, and is the basis on which the respondent is brought 
before the court. Its sufficiency and substance to comply 
with Section 23 is one of the conditions precedent to re­
quiring the respondent to answer thereto. Our court has 
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held that it was not error in the bastardy proceedings to 
make the adjudication upon the default of a defendant who 
has been duly served with process and who has given a valid 
bond for his appearance to abide the order of court, upon 
the complaint and before the filing of the declaration pro­
vided for in Section 27. Priest v. Soule, 70 Me. 414. This 
section also required that the complainant must file a decla­
ration stating, "That she has been delivered of a bastard 
child." A dead foetus is not a bastard child, and she would 
not be entitled to recover under the bastardy statute. The 
issue in a case of this nature is whether the complainant 
has been delivered of a bastard child begotten by the re­
spondent. She was not so delivered, because it was still­
born. In her complaint she states that if it had been born 
alive it would have been a bastard. This was a defect in 
substance in the complaint, and can properly be reached by 
a general demurrer to the complaint. Section 28 of the 
Statute provides that after all the preliminary statutory 
proceedings have been complied with that it is then "He 
shall be held to answer to such Complaint." He has 
answered to the complaint by a general demurrer. 

We are not unmindful of the case of Cooper v. Littlefield, 
45 Me. 549 cited in the complainant's brief. In that case 
the respondent filed a general demurrer to the declaration 
and the proceedings. The objection which the defendant 
there sought to raise was that he was never brought before 
any Justice of the Peace or Magistrate for a preliminary 
examination, and that the officer in taking the bond was 
unauthorized to do so, and thus gave the court no jurisdic­
tion. The court said, "The copies, which are before us, 
show that the proceedings were authorized by law ..... 
but the defendant having submitted to the jurisdiction of 
this court, and filed his demurrer, is precluded from mak­
ing successfully the objections on which he relies. The de­
fects referred to were in preliminary proceedings, if they 
really existed, which cannot avail the defendant upon the 
demurrer. The copies exhibit sufficient to have entitled the 
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complainant to a judgment of filiation against the defend­
ant, on proof of the facts as they appear in the documents. 
These facts being admitted as the case is presented, the de­
murrer was properly overruled, and the complainant is en­
titled to judgment thereon." 

In the instant case the demurrer was to the complaint 
alone and not to the declaration and proceedings. The com­
plaint as filed in the instant case clearly shows that the com­
plainant is not entitled to judgment, because the complaint 
itself is insufficient in law. It is the complaint to which he 
is held to answer. It states on its face facts which preclude 
the complainant from recovery. The demurrer to such com­
plaint in the Superior Court properly raised the issue as a 
matter of law, whether the complainant had been, "De­
livered of a bastard child." She had not. The presiding 
justice properly sustained the demurrer. The respondent 
is entitled to judgment thereon. 

Exceptions overruled. 
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LEO M. HADLEY 

vs. 

BARBARA H. HADLEY 

Cumberland. Opinion, February 17, 1949. 

D-ivorce. 
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A divorce may not be grounded on an act committed by one insane 
when it was performed. 

The words insane and insanity as applied to conduct has a range 
of meaning sufficiently broad to include. one ruled or possessed by 
an insane delusion intermittently and the acts of such a person 
while so ruled or possessed. 

Whether one ruled or possessed at times by an insane delusion was 
so ruled or possessed at the times pertinent to the particular acts 
is a question of fact. 

Factual decisions in divorce proceedings will not be disturbed in 
appellate proceedings if supported by credible evidence. 

ON EXCEPTIONS. 

The libellant was granted a divorce and the libellee brings 
exceptions. Exceptions overruled. Case fully appears in 
the opinion. 

Berman, Berman and Wernick, for libellant. 

Francis W. Sullivan, for libellee. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, MERRILL, J J. 

MURCHIE, J. The issue raised by this libellee's excep­
tions to the granting of a divorce to her husband on the 
ground of cruel and abusive treatment can be posed most 
clearly by quoting the language in which it is stated in the 
Bill of Exceptions: 



128 HADLEY VS. HADLEY 

"The libellee asserts that there is no evidence to 
sustain * a decree in that the evidence and testi­
mony submitted prove insanity of the libellee dur­
ing the periods pertinent * * * and * * * disclose 
acts of the libellee caused or occasioned by un­
soundness of mind and not constituting * * * cruel 
or abusive treatment to the libellant." 

[144 

The allegation that the insanity, or unsoundness of mind, 
is a periodic or part-time one carries recognition that the 
evidence justified the finding made, assuming the libellee's 
responsibility for her conduct. 

The parties were married in February 1919 and lived to­
gether from that time until June 1944 and for two periods 
thereafter. The first of the later periods commenced in 
August 1944 and extended to December 1945. The opening 
date of the second is not definitely fixed in the record, but 
it ended August 31, 1947, the date of the final parting. The 
libellant left home on each occasion, as he said, as the result 
of incessant nagging, taking the forms of constantly reiter­
ated charges of infidelity, and somewhat trifling physical 
abuse. His first return was on libellee's promises to give up 
her work, in a shipyard, submit to a surgical operation, 
which both thought she needed and she later had, and quit 
her nagging, and her declaration that she believed her 
earlier charges untrue. The later returns were at the solici­
tation of one or more of three living children born to the 
marriage, and on the advice of counsel, who claimed to have 
the assurance of the wife that she would do better. 

The allegation of insanity, in the exceptions, is grounded 
in proof that the libellee entered a hospital on May 25, 1946, 
and had fourteen treatments therein which the doctor who 
gave them describes as electric shock therapy. She left the 
hospital July 15, 1946. Two daughters who testified for her 
described her as much better thereafter. The doctor stated, 
in a letter admitted in evidence, that on his first examina-



Me.] HADLEY VS. HADLEY 129 

tion he found the libellee a "fifty year old woman who ex­
pressed paranoid ideas;" that after the therapy she had 
"ideas of reference;" and that when she left the hospital 
she was insane. He explained "paranoid" and "ideas of 
reference" as meaning delusions of persecution without 
adequate ground and "that people talk about one in a way 
that is beyond reality," but made no attempt to explain 
what he meant by the word "insane." The general picture, 
as he said, was that of a woman in middle life developing 
a mental disease "characterized by delusions of persecu­
tion and abnormal jealousy directed against her husband." 

There is ample authority for the principle that a divorce 
may not be grounded on an act committed by one insane 
when it was performed. That principle is generally ac­
cepted where a divorce is sought for adultery, although 
Matchin v. Matchin, 6 Pa. St. 332; 47 Am. Dec. 466, allowed 
a divorce therefor. The special basis on which that de­
cision was rendered has been expressly repudiated in Wray 
v. Wray, 19 Ala. 522; Nichols v. Nichols, 31 Vt. 328; 73 Am. 
Dec. 352; and Walker v. Walker, 140 Miss. 340; 105 So. 753; 
42 A. L. R. 1525. The principle has been applied in cases 
involving cruel and abusive treatment and desertion. See 
Hansel v. Hansel, 3 Pa. Dist. R. 724 (where the Matchin 
case was distinguished) ; 19 C. J. 76, Sec. 170; 27 C. J. S. 
597, Sec. 55 b; 17 Am. J ur. 266, Sec. 227; Broadstreet v. 
Broadstreet, 7 Mass. 474; Hartwell v. Hartwell, 234 Mass. 
250; 125 N. E. 208; Storrs v. Storrs, 68 N. H. 118; 34 A. 
672. Nothing appears in the reports in the Broadstreet 
case except the notation of the reporter that a divorce libel 
was dismissed on the suggestion of libellee's counsel that 
she was insane at the time of her alleged act, that "being 
proved to the satisfaction of the Court." 

This case presents the opposite situation. The granting 
of the divorce imports a factual finding that the libellee was 
answerable for her conduct at the time of the acts found 
to constitute cruel and abusive treatment. Whether that 
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finding carries decision that the libellee was not insane at 
any time or merely "during the periods pertinent," to use 
the language of the Bill of Exceptions, need not be decided. 
The words "insane" and "insanity" have a wide range of 
meaning, as reference as any dictionary will show. The 
coverage of either term is well stated in 28 Am. Jur. 656 et 
seq., Secs. 2 and 3. What is said of the decision of Hansel v. 
Hansel, supra, in a note in 34 L. R. A. at Page 165, indicates 
the range: 

"to establish insanity as a defense in an action for 
divorce for cruel and barbarous treatment * * * 
the defendant must have been in such a mental 
condition as to deprive him of the use of his rea­
son to the extent that he did not know right from 
wrong and was incapable of willing the one or the 
other." 

Authority for granting a divorce against a libellee suffer­
ing from an insane delusion as distinguished from insanity 
is found in Smith v. Smith, 40. N. J. Eq. 566; 5 A. 109, and 
in Youmans v. Youmans, 3 N. J. Eq. 576; 129 A. 122. It is 
well established in this State that the general principle ap­
plicable to factual findings, i. e. that those made by the trier 
of fact will not be disturbed in appellate proceedings if sup­
ported by credible evidence, is controlling in divorce pro­
ceedings. Alpert v. Alpert, 142 Me. 260; 49 A. (2nd) 911; 
Stewart v. Stewart, 143 Me. 406; 59 A. (2nd) 706. The 
issue here is not whether the record would support a de­
cision of fact that the libellee was not legally responsible 
for conduct held to constitute cruel and abusive treatment 
within the purview of our divorce statute. R. S., 1944, 
Chap. 153, Sec. 55. The trier of fact found that she was. 
It cannot be said that she was not, as a matter of law, on 
the evidence in the record. No other issue is before us. 

Exceptions overruled. 
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ELEANORA GAGNON'S CASE 
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Workmen's Compensation. Total Incapacity. Evidence. 

131 

Employer or insurance carrier paying compensation for total in­
capacity must show that employee is able to perform such work as 
is ordinarily available in the community where she resides and 
thereby earn wages in order to maintain a petition for review on 
ground that employee is only partially incapacitated. 

In the absence of competent evidence to sustain a finding of commis­
sion, the issue becomes one of law, and it is the duty of the court 
to set aside findings of commission. 

Injured employee is entitled to compensation for total incapacity even 
though injury would ordinarily cause only partial disability where 
injury was coupled with preexisting malady, and where employee 
could still earn the same wages received at time of accident not­
withstanding the disease, except for the accident. 

ON APPEAL. 

Appeal by employee from a pro forma decree entered by 
superior court in accordance with Industrial Accident Com­
mission decision. Appeal sustained. Decree reversed. 
Court below to fix employees compensation on appeal. 

Benjamin L. Berman, David V. Berman, for appellant. 

William B. Mahoney, James R. Desmond, for appellee. 

SITTING: STURGIS, C. J ., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, MERRILL, JJ. 

THAXTER, J. This is a Workmen's Compensation case. 
The employee, Miss Gagnon, sustained a compensable in­
jury on May 26, 1946, by slipping on a wet floor. She suf­
fered a fracture of the twelfth dorsal vertebra ; and a bone 
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graft operation to immobilize the joint was performed. She 
was paid compensation for total incapacity at the rate of 
$21.00 per week to April 27, 1948, when the insurance car­
rier, having previously filed a petition for review, stopped 
further payments. After a hearing the commission filed its 
decision to the effect that "as far as her back is concerned" 
she was not totally incapacitated but was partially incapaci­
tated to the extent of 75 per cent. Her compensation was 
accordingly reduced from $21.00 per week to $16.66 to be 
paid to her from April 28, 1948. A pro f orma decree was 
filed in accordance with the provisions of R. S., 1944, Chap. 
26, Sec. 41, and from such decree an appeal was duly taken 
to this court by the employee. 

After she was discharged from the hospital it was dis­
covered that she was suffering from Parkinson's disease, 
otherwise known as paralysis agitans. This is an incurable 
degenerative disease which was in no way connected with 
the accident. There was evidence that she must have had 
it prior to the accident but it apparently had not interfered 
with her work. The expert testimony would have justified 
a finding that, though the accident and her confinement in 
bed may have lighted up the condition and made it acute, 
yet, according to the testimony of Dr. McDonald, the dis­
ease was no worse at the time the petition for review was 
filed than it would have been had there been no accident 
and no hospitalization growing out of such accident. There 
is ample evidence to support the finding of the commis­
sioner that incapacity due to the back injury was 75 per­
cent. In this case, as in others which have come before 
us, this commissioner has made an able and conscientious 
analysis of the evidence. It is not, however, altogether 
clear just what is the basis for his finding in this instance. 
There are two possible suppositions: (1) that Miss Gagnon 
is able to do some work at which she can earn 25 percent 
of the average weekly wage she was receiving at the time of 
the accident, or (2) that she is totally disabled because of 
the combination of the accidental injury and a diseased con-
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dition. It makes no difference which one of these theories 
the commissioner adopted, the appeal must be sustained. 

As to the first, it must be borne in mind that the burden 
of proof is on the petitioner, in this case the employer or 
insurance carrier, to show that the employee is able to per­
form such work as is ordinarily available in the community 
in which she resides and thereby can earn sufficient wages 
to justify the finding of the commissioner as to partial in­
capacity. Connelly's Case, 122 Me. 289; 119 A. 664; Mil­
ton's Case, 122 Me. 437; 120 A. 533. 

In the instant case there is no competent evidence to sus­
tain a finding that the employee is able to perform any re­
munerative work and the issue becomes one of law. The 
duty of this court under such circumstances is to set aside 
the finding of the commission. Mailman's Case, 118 Me. 
172; 106 A. 606; Robitaille's Case, 140 Me. 121; 34 A. (2nd) 
473; St. Pierre's Case, 142 Me. 145; 48 A. (2nd) 635. 

On the second supposition that the employee is totally 
disabled because of an injury which of itself would cause 
only partial disability but which combined with the paralysis 
agitans causes total disability, we have a problem which has 
been given consideration by both courts and legislatures. 
In the case of Miss Gagnon there is no evidence to indicate 
that her capacity to earn the wages which she was receiving 
at the time of the accident has been impaired because of the 
disease. Except for the accident she might still be able to 
earn the same wages. Assuming that she could, the appel­
lees would be responsible for her total incapacity. 

This problem is discussed in Nease v. Hughes Stone Co. 
(Okla. Supreme Court 1926) 114 Okla. 170; 244 P. 778. An 
employee had lost the sight of an eye. By an industrial 
accident subsequently suffered he lost the sight of the other. 
It was held that the employer was liable for total permanent 
incapacity. The case was based on two Massachusetts de­
cisions, Madden'8 Case, 222 Mass. 487; 111 N. E. 379; 
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L. R. A. 1916D, 1000; Branconnier's Case, 223 Mass. 273; 
111 N. E. 792. The first of these was the case of an em­
ployee who was incapacitated because of a weakened heart, 
combined with an industrial accident; the second of an em­
ployee with but one eye, who lost the other in an industrial 
accident. Each case holds that if total incapacity resulted 
from the second injury the employer was liable irrespective 
of whether the incapacity may have been due in part to the 
prior condition. 

Some jurisdictions by statute have attempted in such 
cases to apportion the liability for total incapacity between 
the employer and a so-called "second injury fund." The 
purpose of such statutes is, not only to relieve the employer 
from liability for incapacity occasioned by the first injury 
or diseased condition as the case may be, but to minimize 
the chance that wage earners may be denied employment 
because of a physical handicap. We have such a statute in 
Maine but it applies only to the specific injuries therein 
enumerated. R. S., 1944, Chap. 26, Sec. 14. The case now 
before us does not come within the terms of such statute. 
The general rule therefore applies, and if there is total in­
capacity here, the appellees are liable. In construing a fed­
eral statute setting up a second injury fund, a recent case 
decided by the Supreme Court of the United States, Febru­
ary 14, 1949, discusses this problem. Lawson v. Suwanee 
Fruit & Steamship Co., 336 U. S. 198; 69 S. Ct. 503; 93 L. 
Ed. 470. 

Appeal sustained. 

Decree reversed. 

Court below to fix employee's 
expenses on appeal. 
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EASTERN TRUST & BANKING Co. 

vs. 

THOMPSON L. GUERNSEY 

AND 

MAINE BROADCASTING COMPANY, INC. 

Penobscot. Opinion, March 18, 1949. 

Pleadings. Corporations. Negotiable Instruments. 

Corporation and former president waive proof of signatures and 
authority to execute note on behalf of the corporation by failure to 
file affidavit denying signatures and execution of note. 

The burden of proving that the note was for the accommodation of 
the individual maker, that the payee had knowledge or notice there­
of, that as to the corporation the note was ultra vires and void, 
rests upon the defendants to sustain by proof of legal weight and 
sufficiency. 

The title of a holder before maturity can only be defeated by proof 
that he took it with knowledge that it was accommodation paper or 
that under the facts, he is chargeable with notice. 

A corporation may be estopped to invoke the defense that it acted 
ultra vires in executing accommodation paper where all stockhold­
ers of a corporation assent and no rights of creditors or the state 
intervene. 

ON EXCEPTIONS. 

Action on a note against a corporation and its former 
president. The jury were directed to return a verdict for 
plaintiff and the corporation brings exceptions. Exceptions 
overruled. Case fully appears in the opinion. 

Ja.mes E. Mitchell, Edgar M. Simpson, for plaintiff. 
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Verrill, Dana, Walker, Philbrick and Whitehouse, 
Brooks Whitehouse, Edward T. Gignoux, of counsel, 

for defendant. 

SITTING: STURGIS, C. J., MURCHIE, TOMPKINS, FELLOWS, 
MERRILL, J J. 

STURGIS, C. J. This is an action on the joint and several 
promissory note of Thompson L. Guernsey and the Maine 
Broadcasting Company, Inc. payable on demand to the 
Eastern Trust & Banking Company. At the trial, issue 
having been joined on the defendant's several pleas of the 
general issue and the brief statement of the Maine Broad­
casting Company, Inc. that its signature on the note was for 
the accommodation of Thompson L. Guernsey and of this 
the Eastern Trust & Banking Company had knowledge or 
notice, the plaintiff, proof of signature and execution not 
having been denied, introduced the note and rested, the de­
fendant Thompson L. Guernsey made no defense, and at the 
close of the evidence the jury were directed to return a ver­
dict of $43,482.67 for the Eastern Trust & Banking Com­
pany and to this and other rulings the Maine Broadcasting 
Company, Inc. reserved exceptions. 

The note in suit dated June 25, 1941, and for $50,500 is a 
renewal of a note of similar tenor for $60,000 made by 
Thompson L. Guernsey and the Maine Broadcasting Com­
pany, Inc., as comakers, on November 28, 1939, and dis­
counted by the Eastern Trust & Banking Company. At 
that time the Broadcasting Company operated a radio sta­
tion in Bangor and Thompson L. Guernsey was its Presi­
dent and Treasurer, owned all of its capital stock, managed 
its business and had absolute and exclusive control of its 
corporate affairs and this was known to the officers of the 
Trust Company where the Broadcasting Company was a 
depositor and had frequently negotiated substantial loans. 
And the Broadcasting Company was not only solvent but 
owed no debts and had no creditors. 
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On November 28, 1939, Thompson L. Guernsey called at 
the Trust Company, interviewed its president and requested 
a loan of $60,000 on a joint and several note of even date 
for that amount, payable on demand with interest at five 
per cent and signed Thompson L. Guernsey and Maine 
Broadcasting Co., Inc., Thompson L. Guernsey, President. 
Although no information was given or inquiry made as to 
the use which was to be made of this loan or for whose 
benefit it was being negotiated the note as made was ac­
cepted and, apparently assuming that the loan was for the 
Broadcasting Company, credit on its checking account was 
suggested. But this was not satisfactory to Mr. Guernsey 
and at his request the Second National Bank of Boston, a 
correspondent of the Trust Company, was directed to pay 
"Maine Broadcasting Company or Thompson L. Guernsey 
$60,000 upon identification" and on November 29, 1939 it 
issued its checks in that aggregate amount to Thompson L. 
Guernsey and notified the Trust Company of the payment 
and a charge to its account. As to what became of these 
checks or their proceeds is not here disclosed and Thompson 
L. Guernsey although present at the trial and available as 
a witness was not called upon to reveal. 

The record also shows that Thompson L. Guernsey still 
owning all of the stock of the Broadcasting Company, and 
continuing to manage and control its affairs, not only never 
denied his own liability or that of the Maine Broadcasting 
Company, but, without suggestion that it was made for his 
own accommodation, caused the note given the Trust Com­
pany on November 28, 1939, as related, to be reduced by 
regular monthly payments to $50,500 and on June 25, 1941 
renewed it by the note of similar tenor and execution for 
that amount, which with interest accrued has since been 
reduced to $43,482.67 and is now here in suit. And it was 
not until Mr. Guernsey lost his offices in and control of the 
Broadcasting Company on February 17, 1944, when all of 
his stock in that Corporation which he had pledged in Janu­
ary 1938 to the Congress Square Hotel Company of Port-
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land as security for a personal loan of $180,000 was sold at 
judicial sale, that the Broadcasting Company, then under a 
new management, advanced the claim that these notes were 
made for accommodation and denied liability. 

As this case was presented at the trial proof of the sig­
natures on and the authority of Thompson L. Guernsey to 
execute the notes of June 25, 1941 and November 28, 1939 
for the Maine Broadcasting Company, Inc. was waived. 
Rule X Supreme Judicial and Superior Courts; Bank v. 
Merriam, 114 Me. 437,439; 96 A. 740; Gilman v. Carriage 
Co., 125 Me. 108; 131 A. 138. And under the pleadings the 
issues to be determined were whether the notes were for 
Thompson L. Guernsey's accommodation, the Eastern Trust 
& Banking Company had knowledge or notice thereof and 
therefor, as to the Maine Broadcasting Company, Inc. the 
notes in their execution were ultra vires and void. The 
burden rested on the Maine Broadcasting Company, Inc. to 
sustain these issues by proof of legal weight and sufficiency. 

The note of June 25, 1941 was negotiable and regular up­
on its face and as and when the Eastern Trust & Banking 
Company received it the Maine Broadcasting Company, Inc. 
is deemed prima facie to have become a party thereto for 
value. Uniform Negotiable Instruments Act, R. S., 1930, 
Chap. 164, Sec. 24. But the note was made only for the 
purpose of renewing the note of November 28, 1939 which 
Mr. Guernsey and the Broadcasting Company had made and 
given to the Trust Company, no new consideration was then 
paid, and on the record the Broadcasting Company had re­
ceived no value for becoming a party to the original note. 
For, as related, Thompson L. Guernsey at his own request 
received the loan, and with no proof that any part of it was 
ever paid to the Broadcasting Company or used for its bene­
fit, the conclusion is not without warrant that Thompson L. 
Guernsey obtained that money as an individual and used it 
for his own purposes. It cannot be held that the presump­
tion that the Broadcasting Company became a party for 
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value to either of these notes of November 28, 1939 and 
June 25, 1941 was not rebutted. 

So too a finding that the Maine Broadcasting Company, 
Inc. not only executed the note of November 28, 1939 but 
also the renewal note of June 25, 1941, which we are con­
sidering, for the accommodation of Thompson L. Guernsey, 
the other maker, and of this the Eastern Trust & Banking 
Company had notice could be sustained. There is no doubt 
that Mr. Guernsey made out both of these notes and signed 
his own name and subscribed the name of the Broadcasting 
Company upon them. He applied for the loan on the 
original note and, rejecting a proposal that the money be 
credited to the account of the Broadcasting Company, re­
quested and obtained payment of it in checks to his own 
order and the Trust Company is charged with knowledge 
of the incidents of that transaction. Thompson L. Guern­
sey also made out the note of June 25, 1941, subscribed the 
name of the Maine Broadcasting Company, Inc. on it and, 
receiving no new consideration, gave it to the Eastern Trust 
& Banking Company as a renewal of the original note. 
These facts and the inferences that lie in them, unexplained 
and never clarified, are sufficient to put the Trust Company 
on inquiry and notify it that when it accepted these notes 
of June 25, 1941 and November 28, 1939 it was taking ac­
commodation paper. In principle, as to notice, this case 
cannot be distinguished from Boyle v. Lewiston Trust Com­
pany, 126 Me. 7 4; 136 A. 292. 

The general rule is that unless a private corporation is 
expressly authorized to do so by its charter its execution of 
accommodation paper merely for the benefit of a third per­
son is beyond the scope of its corporate authority. And 
where the charter is not before the court it will not be pre­
sumed that the corporation has been granted unusual and 
extraordinary powers. 6 Fletcher Cyclopedia Corporations, 
§ 2505. But the paper is not null and void and if the corpo­
ration has creditors the title of a holder before maturity 
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can only be defeated by proof that he took it with knowl­
edge that it was accommodation paper or under such facts 
and circumstances that he is chargeable with notice. This 
rule was applied to an insolvent corporation in receivership 
where the rights of creditors were involved. Johnson v. 
Johnson Bros., 108 Me. 272; 80 A. 741, Ann. Cas.; 1913 A. 
1303, and cases cited. The rule is not in conflict with Sec­
tion 29 of the Uniform Negotiable Instruments Act as con­
strued in Madigan, Receiver v. Lumbert, 136 Me. 178; 5 A. 
(2nd) 278. 

But there is convincing authority th~t a corporation can­
not rely on ultra vires and is liable on accommodation notes 
it has executed in excess of its corporate authority where 
all the stockholders assent and there are no corporate 
creditors. 

In Thompson on Corporations, (3d Ed.) Vol. 3, § 2301, 
it is said: 

"The rigid rule that corporations can neither ex­
ecute, accept nor endorse negotiable paper for 
accommodation is not without its limitation. * * * 
Undoubtedly a private corporation may become an 
accommodation endorser or surety or it may is­
sue its notes, stocks or bonds below par or even 
without consideration; it may even give away its 
assets or mortgage its property for the benefit of 
individual stockholders or officers, where all the 
stockholders assent to any such transaction and 
where there are no corporate creditors." See 
Cook on Corporations, (3d Ed.) Vol. 1, § 3. 

This rule has been generally accepted and the fact that a 
corporation exceeded its authority in executing accommo­
dation paper and acted ultra vires rejected as a defense 
where all the stockholders assent to the transaction and no 
rights of the state or creditors intervene. Murphy v. 
Arkansas & L. Land & Improvement Co., 97 Fed. 723; In Re 
Amdur Shoe Co., 13 F. (2nd) 143; Thomas v. E. J. Curtis 
Sons Co., 7 F. Supp. 114; Sargent v. Palace Cafe Co., 175 
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Cal. 737; 167 P. 146; Perkins v. Trinity Realty Co., 69 N. J. 
Eq. 723; 61 A. 167; Martin v. N. F. P. Mfg. Co., 122 N. Y. 
165; 25 N. E. 303. Decisions in these cases expressly or by 
implication rest on the doctrine of estoppel. That doctrine 
is approved in Dome Realty Co. v. Gould, 285 Mass. 294, 
301; 189 N. E. 66. It was not considered in Johnson v. 
Johnson Bros., 108 Me. 272; 80 A. 741, Ann. Cas.; 1913 A. 
1303. We think it should be adopted and applied in this 
case. 

When the Maine Broadcasting Company, Inc. on June 25, 
1941 and November 28, 1939, executed its notes, even if 
they were for the accommodation of Thompson L. Guern­
sey, he was the only stockholder of the corporation, neces­
sarily assented and there were no creditors. He was the 
alter ego of the Broadcasting Company, undoubtedly han­
dled its moneys and affairs as if they were his own and for 

'practical purposes the corporation was a fiction. With gen­
eral knowledge at least of this situation the Eastern Trust 
& Banking Company loaned $60,000 on these notes of which 
$43,482.67 remains unpaid and it must be assumed that the 
granting of that loan was induced in part, at least, by the 
fact that the Broadcasting Company was a maker. Thomp­
son L. Guernsey has paid his personal loan for which his 
stock was pledged when the notes were made, and as the 
pledge had been extinguished when the present stockholders 
acquired his stock, they cannot complain. Mccampbell v. 
Railroad, 111 Tenn. 55, 75; 77 S. W. 1070; 102 Am. St. Rep. 
731. And the rights of the Maine Broadcasting Company, 
Inc. were not affected by that transaction. In these circum­
stances the Maine Broadcasting Company, Inc. is estopped 
to invoke the defense of ultra vires in this action. 

The Exceptions relating to the exclusion of evidence are 
without merit. The ruling below directing a verdict for the 
Eastern Trust & Banking Co. was not error. The mandate 
is, 

Exceptions overruled. 
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Where contract by trustee for sale of real estate is silent as to the 
kind of a deed by which conveyance was to be made, all that vender 
could demand would be an ordinary trustee's deed. In the absence 
of a special agreement, a vendor who has a good title need tender 
only a quit claim deed to satisfy a contract to convey, but impliedly 
contracts to tender a marketable title. 

Referee's finding that a drain across certain land was maintained by 
a town without right and constituted at best an encroachment is 
conclusive where there is a failure to offer record evidence of the 
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legal establishment of the drain to support contention that it was 
a legal drain built and maintained by a town under legal authority. 

Whether an encroachment will justify a vendee in rejecting a tendered 
title depends upon whether the encroachment is substantial enough 
seriously to interfere with the use and enjoyment of the premises, 
and each case must be determined upon its own merits. 

Even though an encroachment or encumbrance be of such a nature to 
justify the assertion thereof as a defect in title, the right to assert 
it as such a defect in title as would justify rescission is dependent 
upon its existence at the time of the performance of the contract, 
and a vendor is entitled to remove the encroachment or encumbrance 
if he can do so prior to performance, provided the premises are not 
subject to such permanent restrictions or servitudes as would ren­
der the encumbrances presumably not removable. 

In this state, objections to referees reports shall set forth specif­
ically the grounds of the objections, and these only shall be con­
sidered by the court and the excepting party is confined to these 
in his bill of exceptions. 

ON EXCEPTIONS. 

Action by vendor for breach of contract and cross action 
by vendee to recover back money paid to bind contract fol­
lowing acceptance of bid. V endee filed exceptions to accept­
ance by Superior Court of referee's report in favor of ven­
dor in both cases. In case of Depositors Trust Company, 
Trustee v. Bruneau and Drew exceptions overruled. In case 
of Bruneau and Drew v. Depositors Trust Company, excep­
tions overruled. 

Locke, Campbell, Reid, and Hebert, 
for Depositors Trust Co. 

Benjamin L. Berman, David V. Berman, 
for Richard E. Bruneau and Maurice H. Drew. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS. 

FELLOWS, MERRILL, JJ. 

MERRILL, J. 
of a referee. 

On exceptions to the acceptance of reports 
The first action is brought by Depositors 
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Trust Company in its capacity as trustee under the will of 
Joseph M. Cloutier, (hereinafter called the vendor) against 
Richard E. Bruneau and Maurice H. Drew (hereinafter 
called the vendees) to recover damages for the breach of a 
contract to purchase certain real estate. The real estate 
was located in or near the business district of Winthrop 
and consisted of three contiguous lots numbered 3, 4 and 5 
on a plan introduced in evidence. The second action is 
brought by the vendees against the vendor to recover back 
$1,000 paid by them to it to bind the contract after their 
bid in response to an advertisement for bids had been ac­
cepted. Their bid for the three lots was $6,100. Each 
case was referred under a Rule of Court with right of ex­
ceptions in matters of law reserved. The cases were heard 
together by the referee who found for the plaintiff (vendor) 
in the first case and for the defendant (vendor) in the sec­
ond case. Objections to the referee's reports were duly filed 
in both cases. The court overruled the objections in each 
case and accepted the reports. Exceptions to the rulings of 
the court were duly filed and allowed, and it is upon these 
exceptions that the cases are before this court. The entire 
record of the cases, including the exhibits and the transcript 
of the evidence, is made a part of the bills of exceptions and 
is before this court. 

The evidence discloses that the vendor and vendees en­
tered into a contract for the sale and purchase of the land 
in question, and that the vendees made a down payment of 
one thousand dollars thereon on November 8, 1946. Con­
veyance was to be made by the vendor when it obtained 
license therefor from the Probate Court. The time of per­
formance on the part of the vendor was postponed to such 
time as it obtained said license. A few days after the down 
payment was made to the vendor, the vendees discovered 
that an underground drain bisected lot 5 diagonally in a 
sweeping curve from corner to corner thereof. The drain 
was constructed of twelve inch tile (inside measurement) 
laid with the top approximately two and one-half feet below 
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the surface of the ground. It was an integral part of a 
drain extending from a catch-basin on Bowdoin Street to 
Mill Stream. The drain, starting at the catch-basin, crossed 
Bowdoin Street, Lot 5, other private lands, to and across 
Union Street, other private land and discharged into Mill 
Stream. It was a drain maintained by the Town of Win­
throp for street drainage as distinguished from a sewer. 
Its physical maintenance, as then existing, would prevent 
the vendees from constructing a contemplated building on 
Lot 5, with a cellar thereunder of the planned depth. At the 
time of entering into the contract the vendees and the ven­
dor were both ignorant of the existence of the drain. Be­
fore the execution of the contract the vendees had commu­
nicated to the vendor enough of their contemplated building 
plans, so that had the vendor known of the existence of the 
drain, it would also have known that with it permanently 
maintained where and as it was, the vendees could not use 
the lot for its contemplated purpose. 

Within a day or two after discovering the existence of the 
drain, the vendees informed the vendor of its existence, 
that they could not use the lot for its intended purpose, 
could not locate the building elsewhere on the lots and de­
manded the return of the down payment. The vendor did 
not comply with this demand. 

Later, the vendor applied for license to sell, which was 
granted January 6, 1947. After writing some letters to 
vendees' attorneys, the vendor tendered a Trustee's Deed of 
the premises on or about March 12, 1947. The deed being 
refused, the suit for damages was instituted by the vendor 
against the vendees August 18, 1947, and on December 17, 
1947, the vendees commenced their action against the ven­
dor to recover back the down payment of one thousand 
dollars. 

The referee as before stated, found in favor of the vendor 
in both actions. 
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The only issue raised by the objections and the bills of 
exceptions which we need discuss is whether or not the 
existence of the drain justified the attempted rescission of 
the contract by the vendees. As to all other questions, the 
evidence so clearly justified the findings of the referee with 
respect thereto that we will not consider them in detail. 

As the issues are presented to us, the determination of 
both cases depends upon whether or not the vendees were 
justified in their attempted rescission. If they were, they 
are not liable to the vendor in damages and are entitled to 
recover back the down payment. If they were not, the find­
ings of the referee in favor of the vendor must be sustained 
and the exceptions overruled. 

In determining whether or not the vendees were justified 
in their attempted rescission of the contract, we have to 
consider not only whether or not the title of the vendor 
was such that the vendees could reject it, but also whether 
or not they were justified in rejecting it when they did, viz.: 
prior to the time for performance by the vendor. 

As the contract was silent as to the kind of deed by which 
conveyance was to be made, all that the vendees could de­
mand would be an ordinary Trustee's Deed. In fact, in this 
State in the absence of a special agreement to the contrary, 
a vendor who has a good title need tender only a quitclaim 
deed to satisfy a contract to convey. Garcelon v. Tibbetts, 
84 Me. 148; 24 A. 797. 

In purchases from a trustee the purchaser, at his own 
risk, must satisfy himself not only that the title to the 
property is good, but that the sale has been made according 
to the decree or order. 54 Am. J. 342, Sec. 430. 

However, these principles do not, in the absence of a spe­
cial contract as to the nature of the title to be conveyed, 
compel a vendee to accept from a trustee a defective or un­
marketable title. Every vendor in the absence of provision 
otherwise in the contract, impliedly contracts to tender a 



Me.] DEPOSITORS TR. CO., TR. vs. BRUNEAU, ET AL. 147 

marketable title. Restatement of the Law, Restitution, Page 
109, Chap. 2, Sec. 24, Par. e. If he fails to do so the vendee 
can reject the tendered title and if he has made partial ad­
vance payments can recover such payments back. Restate­
ment of the Law, Restitution, supra, idern. 

We consider first the question as to whether or not the 
existence of this drain rendered the title unmarketable. 

If the drain was being maintained and its maintenance 
could be permanently continued by the Town of Winthrop 
as a matter of right against the owner of Lot 5, it would be 
such an encumbrance as would render the title unmarket­
able. 

The vendees claimed that the drain was being maintained 
and its maintenance in the future could be continued by the 
town as of right. The referee made the following finding: 

"I find from the evidence that this drain was being 
maintained on lot number five without legal right 
and is, at best, an encroachment on lot number 
five." 

This finding is challenged by the exceptions. Unless this 
finding constitutes error in law the exception thereto must 
be overruled. To constitute an error in law a finding of 
fact by a referee must be made without evidence from 
which such fact may be found. If there be any evidence 
which supports the finding of fact, such finding is con­
clusive. These principles have been reiterated so many 
times by this court that citation therefor is unnecessary. 

Not only did the vendees, in the hearing before the ref­
eree, have the burden of proving that this drain was a legal 
encumbrance, but they now must show that the contrary 
finding by the referee ·constitutes an error in law. 

The evidence negatived any possibility that the drain 
was being maintained on lot number 5 under a grant either 
of the land or of an easement. The drain had not been in 
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existence long enough for the town to have acquired any 
rights by prescription. 

The defendants claim that this was a legal drain built 
and maintained by the Town of Winthrop under authority 
of R. S., 1930, Chap. 25, Secs. 26 and 27, which sections are 
as follows: 

"Sec. 26. Towns may construct ditches and 
drains to drain highways; control; liability for 

damages. The municipal officers of a town may 
at the expense of the town construct ditches and 
drains to carry water away from any highway or 
road therein, and over or through any lands of 
persons or corporations when they deem it neces­
sary for public convenience or for the proper care 
of such highway or road, provided that no such 
ditch or drain shall pass under or within twenty 
feet of any dwelling-house without the consent of 
the owner thereof. Such ditches or drains shall 
be under the control of municipal officers, and wil­
ful interference therewith shall be punished as is 
provided by statute for obstruction in a traveled 
road. If such town does not maintain and keep in 
repair such ditches and drains, the owner or occu­
pant of the lands through or over which they pass 
may have his action against the town for damages 
thereby sustained. 

Sec. 27. Procedure. Before land is so taken, 
notice shall be given and damages assessed and 
paid therefor as is provided for the location of 
town ways." 

To establish its claim that this drain was built and main­
tained under the authority of said sections of the statute 
(which are now found in R. S., Chap. 84, Sec. 156), the 
vendees rely upon evidence which shows the following 
facts: The drain was constructed for the Town of Win­
throp by the road commissioner and his crew who were 
paid therefor by the town. The town appropriated money 
in town meeting for its construction. It was built in 1938, 
and the town has since maintained it. At the time it was 
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built the vendor's testator who then owned Lot 5 objected 
to its being built, as did at least one other land owner. The 
town employed a lawyer, and the drain was built without 
further objection. 

No attempt was made by the vendees to establish the legal 
existence of this drain by the production of any record of 
the proceedings of the municipal officers of the Town of 
Winthrop. The transcript in these cases is entirely devoid 
of any testimony as to why such record was not produced 
and offered in evidence. In fact the transcript fails to show 
whether or not any such record was ever made. 

Proceedings under the sections of the statute above quoted 
are in the nature of eminent domain. As stated by this 
court with respect to this same statute, in the case of Austin 
v. Inhabitants of St. Albans, 144 Me. 111; 65 Atlantic (2nd) 
32-34, which case was argued on the same day as the instant 
cases: 

"In the performance of their duties, including lo­
cation, xxxxxx the municipal officers do not act as 
agents of the town, but they act as public officers 
of the State in a quasi judicial capacity. Davis v. 
Bangor, 101 Me. 311; 64 A. 617; Keeley v. Port­
land, 100 Maine, 260, 61 A. 180. 
The action of municipal officers, as such judicial 
board, must be taken with formality and entered 
of record. Parol evidence cannot supply a record, 
and parol evidence is inadmissible to prove the 
action of the board, unless the record is incomplete, 
incorrect, or lost. Kidson v. Bangor, 99 Maine, 
139, 147; 58 A. 900." 

Whether or not from long use and lapse of time a pre­
sumption of lost record of the location of a drain may arise, 
as is intimated with respect to highways in certain cases, 
we express no opinion. 

Because of the unexplained failure of the vendees to offer 
record evidence of the legal establishment of this drain, the 
referee was justified in making the finding that from the 
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evidence "this drain was being maintained on lot number 
five without legal right." 

As said by the New Jersey Court in Hoffman v. Rodman, 
39 N. J. Law, 252, 255, relative to the recording of the re­
turn of the laying out of a highway: 

"The best evidence of this essential fact is the rec­
ord itself or a properly authenticated copy of it; 
and until the absence of this evidence has been 
satisfactorily accounted for, no other, of inferior 
degree, will be permitted to supply its place. Why 
the best evidence of the existence of the alleged 
road has not been produced in this case, remains 
entirely unexplained." 

The referee in this case found that this drain was at best 
an encroachment. With respect to encroachments and their 
effect upon the marketability of title the rule is well stated 
in 55 American Jurisprudence, 706, Sec. 252 : 

"In determining whether encroachments are of 
such a character as to justify the vendee in refus­
ing to take title, the court will weigh the object of 
and inducement to the vendee in entering into the 
contract, and, looking into the merits and justice 
of each particular case, relieve the vendee from the 
contract to purchase if the character of the trans­
action, the circumstances, and the equities require. 
There can, of necessity, be no fixed rule for deter­
mining the extent of an encroachment necessary to 
bring any particular case outside the rule 'de 
minimis non curat lex,' since the facts of each case 
are invariably different, and the test to be applied 
is whether the encroachment is substantial enough 
seriously to interfere with the use and enjoyment 
of the premises. Hence, each case must be deter­
mined upon its own merits." 

The referee, in his report, recognizing this rule, made the 
following finding : 

"What are the facts in the instant case? It seems 
clear that the drain is not being maintained with 
legal right so that the owner of lot number five 
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may have it removed. The Road Commissioner 
for the Town of Winthrop who put the drain in 
says he could dig it up, remove it and refill the 
trench for the amount of One hundred twenty­
five dollars ($125). 

It seems as if the plaintiff or vendor should have 
been given an opportunity to remove the encroach­
ment and the evidence shows it could have been re­
moved for a comparatively small amount. This, 
the def end ants (Vendees) did not do. 

I find that the defendants (Vendees), upon the law 
and the facts, were not justified in their attempted 
rescission of the contract." 

151 

This brings us to a consideration of the second phase of 
the question as to whether or not the presence of this drain 
as an encroachment justified the vendees in their attempt 
at rescission at the time they attempted to rescind. 

"The vendee's right to assert an encroachment as a 
defect in the vendor's title is dependent upon 
whether such encroachment exists at the time for 
the performance of the contract. A vendor is en­
titled to remove an encroachment if he can do so 
at any time within the period during which he has 
the right to tender a deed to the vendee under the 
contract of sale." 55 Am. J. 709, Sec. 256. 

This is but an application to encroachments of the fol-
lowing rule : 

"The general rule is that although the title of one 
who enters into an executory contract for the con­
veyance of land may be defective at the time he 
enters into such contract, if the vendor is able to 
convey a good title when the time for the convey­
ance of the land arrives, this is sufficient." 55 Am. 
J. 717, Sec. 270. 

"Ordinarily, if the vendor in a contract for the 
sale of land is able to convey a good title when the 
time for the performance of the contract arrives, 
he is deemed to have fulfilled his obligation al­
though his title may have been defective at the 
time he entered into the contract, and it is the pre-
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vailing American doctrine that ordinarily, in the 
absence of misrepresentation or fraud, a vendee 
cannot, prior to the time fixed by the contract for 
conveyance, complain that the vendor's title is de­
fective or encumbered." 55 Am. J. 722, Sec. 277. 

[144 

These general rules are subject, however, to the following 
limitation: 

"Almost all of the cases wherein the point has 
been in any way touched upon either hold or rec­
ognize that if defects or encumbrances of title are 
of such a character that the vendor has neither the 
title which he has agreed to convey nor in a prac­
tical sense any prospect of acquiring it-that is, if 
the vendor probably or presumably will not have 
the agreed title at the time set for the conveyance, 
the defects or encumbrances being probably or 
presumably not removable-the vendee is not re­
quired to continue with the contract, but may re­
scind, even though the time set for conveyance has 
not arrived. A vendee is not required to perform, 
but may rescind prior to the time set for convey­
ance, where the premises are subject to permanent 
restrictions or other servitudes of a character 
which would justify rescission at the time of con­
veyance." 55 Am. J. 726, Sec. 283. 

Applying these rules to the attempted rescission by the 
vendees, the referee found that the encroachment was not 
being legally maintained, that it could be easily removed at 
a relatively small expense, and that its presence did not 
justify rescission by the vendees before an opportunity had 
been afforded the vendor to remove it. There was evidence 
in the record to support these findings of the referee and 
exceptions to the acceptance of the reports based upon ob­
jections to these findings of fact and rulings of law by the 
referee cannot be sustained. 

As the cases were tried everyone, counsel for both 
parties and the referee, treated the justification or lack of 
justification of the attempted rescission by the vendees as 
determinative of the rights of the parties. The vendees' 
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position is well illustrated by the following quotation from 
their reply brief : "The rights of the parties became fixed 
on the date when Bruneau and Drew attempted to rescind." 
The referee found, and we have held rightfully found, that 
the attempted recission was not justified. 

From the record it appears that no one even considered 
the question of whether or not the failure of the vendor to 
remove the drain in the period between the abortive at­
tempt at rescission and the tender of the deed, and the 
consequent existence of the drain at the time of the tender, 
affected or could affect the rights of the parties. The ref­
eree having found the attempted rescission unjustified de­
cided both cases in favor of the vendor. 

In effect, the referee made two findings. First, that the 
attempted rescission was unjustifiable; second, that because 
the attempted rescission was unjustifiable the vendor was 
entitled to judgment in both cases. The objections to the 
acceptance of the referee's reports and the exceptions to 
the rulings of the justice at nisi prius are directed to the 
first of these findings by the referee, as distinguished from 
the second. The second finding is not specifically set forth 
as one of the grounds of the objections to the acceptance 
of the reports, nor is it made the basis of the exceptions to 
the action of the justice in overruling the objections and 
accepting the reports. We are not called upon to approve or 
disapprove said second finding by the referee. Nor do we 
even intimate our opinion as to its correctness. Neither do 
we express any opinion as to the effect upon the rights of 
the parties of the failure of the vendor to remove the drain 
after the attempted rescission and before the tender of the 
deed, or of the continued presence of the drain at that time. 
These questions are not raised by the bills of exceptions 
and are not presented to us for determination. 

"Reports of Referees are only open to attack on cer­
tain definite lines and according to certain definite pro­
cedure." Staples v. Littlefield, 132 Me. 91, 92; 167 A. 171. 
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Rule XXI of the Supreme Judicial Court and Superior 
Court requires that objections to the reports of a referee 
shall be in writing and shall set forth specifically the 
grounds of the objections and that these only shall be con­
sidered by the court. 

The invariable practice in this State has been that there 
must be strict compliance with this rule if the exceptions 
are to be considered by this court. Camp Maqua v. Town of 
Poland, 130 Me. 485, 486; 157 A. 859. The excepting party 
is confined in his bill of exceptions to those contentions 
specifically set out by him in his written objections at nisi 
prius. Staples v. Littlefield, supra, 93. 

These are salutary rules, binding not only upon the par­
ties but upon the court as well. Parties cannot have just 
cause for complaint because the court does not consider 
questions which they have failed to present to it in the 
manner prescribed by law. As we said in Throumoulos v. 
Bank of Biddeford, 132 Me. 232, 233; 169 A. 307: 

"The parties have selected their own tribunal to 
try this case, and under such circumstances are 
held to a strict compliance with the provisions of 
the statutes and rules of court governing the pro­
cedure authorized in such instances." 

The factual findings of the referee so far as attacked by 
the objections and exceptions were supported by the evi­
dence. The rulings of law by the referee attacked by the 
objections and exceptions were correct. The action of the 
justice at nisi prius in overruling the objections and accept­
ing the reports was correct, and the exceptions to his rul­
ings in each case must be overruled. 

In the case Depositors Trust Company, Trustee of the 
Estate of Joseph M. Cloutier v. Richard E. Bruneau and 
Maurice H. Drew, 

Exceptions overruled. 
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In the case Richard Bruneau and Maurice Drew v. De­
positors Trust Company, Trustee of the Estate of Joseph 
Cloutier, 

Exceptions overruled. 

ELEANOR M. PAULSEN 

vs. 

HERMAN D. PAULSEN 

Cumberland. Opinion, May 18, 1949. 

Contracts. U. S. Savings Bonds. Minors. 

The general rule requires all promisees to join as parties plaintiff 
whether the contract be express or implied. 

When legal grounds exist for omitting one of the several promisees, 
such as death or refusal to join, the declaration must allege the 
reason for the non-joinder to establish the right of less than all to 
sue. 

Bonds issued by the United States, with the applicable statutes and 
Treasury Regulations, constitute valid binding contracts deter­
mining the rights of the parties thereunder. 

The status of the title to bonds of the United States is controlled by 
the contract between the government and the owners and is not sub­
ject to change by any statute or rule of law of the State of Maine. 

Under the terms of the contract represented by the bonds either par­
ent of the minor child who was a co-owner, with whom the parent 
resided or from whom her chief support came, was entitled to pre­
sent them to the government for payment. 

The rights of the minor as one of the registered co-owners of the 
bonds to which the proceedings relate could not be litigated in a 
suit to which she was not a party. 

The law does not permit a defendant to be harassed with a multi­
plicity of suits when the subject matter in controversy might be 
settled more appropriately and equitably in a single action. 
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ON EXCEPTIONS. 

Action of assumpsit for the recovery of proceeds of cer­
tain U. S. Savings Bonds. Defendant excepts to the ac­
ceptance of a referee's report awarding a recovery to the 
plaintiff. Exceptions sustained. Case fully appears in 
opinion. 

Berman, Berman and Wernick, for plaintiff. 

Elton H. Thompso.n, Walter F. Murrell, Robert D. Rich, 
for defendant. 

SITTING: THAXTER, MURCHIE, TOMPKINS, FELLOWS, MER­
RILL, JJ. 

TOMPKINS, J. This case comes before the court on ex­
ceptions by the defendant to the order of the Presiding 
Justice in the Superior Court, allowing and confirming the 
report of the referee. 

The plaintiff had commenced an action of assumpsit on 
an account annexed together with a money count. The de­
fendant pleaded the general issue. The case was referred 
to a referee for a decision, each party reserving the right to 
except as to matters of law. "Reports of Referees are only 
open to attack on certain definite lines, and according to cer­
tain definite procedures ... when cases are referred with 
the right of exceptions reserved as to matters of law, the 
same procedure is followed as to objections, and the except­
ing party is confined to those specifically set out by him at 
nisi prius." Staples v. Littlefield, 132 Me. 91; 167 A. 171. 
Defendant filed nine objections in writing to the acceptance 
of the report in accordance with Rule 21, and is, therefore, 
properly before this court to be heard on such matters as 
are put in issue by the objections filed by him. 

The matter in controversy involved the proceeds of cer­
tain United States Government Savings Bonds of Series E, 
issued in November, 1943, to the plaintiff and to the minor 
daughter of plaintiff and defendant. 
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The referee's finding was as follows: "The defendant and 
the plaintiff were husband and wife until they were di­
vorced in January, 1947. During coverture the defendant 
redeemed for cash certain United States Savings Bonds 
which were registered in the name of the plaintiff, Eleanor 
M. Paulsen or Roberta J. Paulsen, the minor daughter of 
the defendant and the plaintiff, and he retained the pro­
ceeds derived therefrom. The plaintiff contends that she 
was the owner of the bonds and further contends that if 
her husband, the said defendant, ever had any right, title, 
or interest in them, it was released by him to her, long 
before the date of the redemption. The defendant also 
contends that he was the owner of the bonds and denies 
that he ever released his interest therein." 

The referee finds after consideration of all the evidence 
that the plaintiff has established by the weight of the evi­
dence her ownership of the bonds and her right to the pro­
ceeds derived therefrom. 

The defendant further contends that the plaintiff can­
not maintain her action for the reason that the transactions 
which are the basis thereof occurred during coverture. 

The referee finds that the transactions which are the 
basis of the plaintiff's action did occur during coverture 
but that the date of the action is subsequent to the date of 
the divorce of the defendant and the plaintiff. 

The referee holds therefore that the action being one 
sounding in contract and commenced subsequent to the date 
of the divorce is properly maintained. Webster v. Webster, 
58 Me. 139; 14 Am. Rep. 253. 

The referee further finds that the plaintiff has estab­
lished by the weight of the evidence all the essential ele­
ments necessary to sustain her allegations. 

Judgment, therefore, should be rendered for the plaintiff 
for the sum of $346.50 with interest, in the sum of $25.99 

" 
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The evidence presented to the referee, except for a f e,v 
selected exhibits, is not contained in the Bill of Exceptions, 
and is not part of the record which is brought before this 
court. While the amount involved in the case is small, the 
principle is very important in determining the ownership 
of the proceeds of bonds of the character of those under 
consideration, where they are so widely held in such large 
amounts throughout the state and nation. 

We deem it sufficient for the present disposition of the 
case to consider only the 2nd objection: "That the Honor­
able and learned Referee erred in the matter of law in over­
looking the fact that the husband acted legally as father of 
the child, Roberta J. Paulsen, and as he had a good right 
to do and in accordance with Section 315.40 of Department 
Circular 530 of the U. S. Treasury Department, regulations 
covering U. S. Savings Bonds. Thus the wife is not the 
proper person to bring the above suit against the husband 
alone, nor has she sustained any damages by the husband's 
act which she can recover in this action against him." 

This objection raised a question of law. "In assumpsit, 
if a party, who ought to join as plaintiff be omitted, the 
Defendant may take advantage of such omission under the 
general issue." Jones v. Lowell, 35 Me. 538. The general 
rule is that all joint promisees must join as parties plaintiff 
in an action of assumpsit. This is true whether the con­
tract be express or implied. White et al. v. Curtis, 35 Me. 
534; Holyoke v. Loud, 69 Me. 59; Evelyth v. Sawyer, 96 Me. 
227; 52 A. 639; Gilmore v. Wilbur, 12 Pick. 120, 124; 22 Am. 
Dec. 410. "If there be a legal ground for omitting one of 
several co-obligees as plaintiff, as his death, refusal to join, 
etc., the declaration must show such excuse for the non­
joinder, in order to show the right of less than all to sue." 
15 Encyc. Pl. and Prac. 532. See Moody v. Sewall, 14 Me. 
295; Holyoke v. Loud, supra. 

"The law does not permit a Defendant to be harassed 
with a multiplicity of suits when the whole matter in con-
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troversy can be more appropriately and equitably settled in 
one." White et al. v. Curtis, supra. Evelyth v. Sawyer, 
supra. 

The bonds were purchased under the United States Gov­
ernment Public Debt Act of February, 1941, and the ap­
plicable Federal Treasury Regulations authorized there­
under, as hereinafter set forth. United States Treasury 
Department Regulation Circular 530, sub-part L, Section 
315.45, (a)· provides: "During the lives of both co-owners 
the bonds will be paid to either co-owner upon his separate 
request without requiring the signature of the other co­
owner; and upon payment to either co-owner the other per­
son shall cease to have any interest in the bond." 

Treasury Regulation 315.4 (a) (1) sub-part B, provides, 
"That a bond may be registered in the names of two (but 
not more than two) persons in the alternative as co-owners 
. . . . No other form of registration establishing co-owner­
ship is authorized." 

Section 315.2 sub-part B of the regulation provides, 
"United States Savings bonds will be issued only in regis­
tered form .... the form of registration used must express 
the actual ownership of and interest in the bonds, and ex­
cept as otherwise specifically provided in the regulations in 
this part by the Treasury Department, will treat as con­
clusive the ownership of and interest in the bonds so ex­
pressed .... " 

Treasury Regulations, sub-part B, Sections 315.4 (B) 
(2) provides, "A minor, whether or not under legal guard­
ianship, may be named as owner, co-owner or beneficiary 
on bonds purchased by another person with such person's 
own funds .... " 

Treasury Regulation 530, sub-part J, Section 315.40, pro­
vides, "If the owner of a Savings Bond is a minor and the 
form of registration does not indicate that a guardian or 
similar legal representative of the estate of such minor has 
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been appointed by a Court, or is otherwise legally qualified, 
and if such minor is not of sufficient competency and under­
standing to execute the request for payment, payment will 
be made to either parent of the minor with whom he re­
sides, or if the minor does not reside with either parent, 
then to the person who furnishes his chief support. Such 
parent or other person must surrender the bond with the 
request for payment properly executed, and furnish a cer­
tificate, which may be typed on the back of the bond, show­
ing their right to act for the minor, .... " 

Each United States War Savings Bond, together with the 
Statutes, Treasury Regulations and circulars constitute a 
valid binding contract determining the rights of the parties 
therein, and ownership and title of the bond is controlled by 
the Federal Statutes, pursuant to which it was issued, and 
applicable Treasury Regulations and circulars. Harvey v. 
Racklifj, 141 Me. 169; 41 A. (2nd) 455; 161 A. L. R. 296. 
Succession of Tanner ( Court of Appeals of Louisiana) 24 
Southern (2nd) 642. Davies v. Beach et al. (District Court 
of Appeals, California) 7 4 Cal. App. (2nd) 304; 168 Pacific 
Reporter (2nd) 452; United States v. Dauphin Trust Com­
pany, 50 Fed. Supp. 73; Ervin v. Conn, 225 N. C. 267; 34 
South Eastern Reporter (2nd) 402. 

The status of the title to these bonds was fixed by the con­
tract between Eleanor M. Paulsen and Roberta J. Paulsen 
and the United States Government, when purchased from 
the latter and paid for under an agreement that the govern­
ment would pay the amount of the bonds to Eleanor M. 
Paulsen or Roberta J. Paulsen before or at their maturity, 
and no State Statute or rule of law may stand in the way 
of such status. United States v. Dauphin Trust Company, 
supra. Harvey v. Racklifj, supra. Mason v. Briley (Su­
preme Court of Florida) 155 Fla. 798; 21 Southern (2nd) 
595. Murray v. Muldoon (Supreme Court of Iowa) 20 N. 
W. (2nd) 49; 236 Iowa 807. 
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The Treasury Regulations were not devised solely for 
the protection of the treasury, to simplify its task of deter­
mining whom to pay. The regulations have the further 
effect of defining the rights of the registered owners be­
tween themselves. For these rights, as between themselves, 
are the reflection of the contract obligation of the United 
States to the owners. Harvey v. Rackliff, supra. Ervin v. 
Conn, 225 N. C. 267; 34 S. E. (2nd) 402; In re Di Santos 
Estate (Supreme Court of Ohio) 51 N. E. (2nd) 639; 142 
Ohio St. 223. Murray v. Muldoon, supra. 

Under the Treasury Regulations the minor was named as 
co-owner of the bonds. The bonds could be cashed by the 
minor if of sufficient competency and understanding to 
execute the request for payment, or payment could be made 
to either parent of the minor with whom she resides, or if 
the minor does not reside with either parent, then with the 
person who furnishes her chief support. Regulation· 530, 
sub-part J, Section 315.40, supra .. 

The bonds were cashed by the father of the minor, who 
was one of the parties designated by the Treasury Regula­
tions to whom payment could be made. The form of the 
registration expressed the actual ownership in the bonds. 
This ownership was declared under the Treasury Regula­
tions, to be conclusive. On payment to either co-owner 
without the signature of the other co-owner, the other per­
son ceases to have any interest in the bonds, under the 
Treasury Regulation 315.45 (a) supra. 

The minor was one of the two registered co-owners of the 
bonds. She was not a party to the suit. Her right to the 
proceeds of the bonds could not be litigated. The rights of 
parties not before the court, by due process of law, cannot 
be safely determined in their absence. 

In accepting the report of the referee, the judge erred. 

Exceptions sustained. 
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SIMPSON'S CASE 

Sagadahoc. Opinion, May 18, 1949. 

Workmen's Compensation. Statutes. Services and Aids. 

The expenditures of an employer for services and aids furnished an 
employee in accordance with the provisions of Section 9 of the 
Workmen's Compensation Act do not constitute a part of the com­
pensation payable to him under Section 11 of the act. 

The Workmen's Compensation Act is intended primarily, to provide 
employees injured in industrial accidents with compensation during 
periods of total and partial incapacity limited in terms of both 
time and money. 

The services and aids contemplated by Section 9 of the act are in­
cidental to the compensation payable to him under subsequent sec­
tions, except so far as they are available before the beginning of 
the period during which such compensation is payable. 

The services and aid to which an employee is entitled under Section 
9 of the act are available to him before and during the time com­
pensation is payable to him but not thereafter. 

At the expiration of the maximum period, during which an injured 
employee is entitled to have compensation paid to him, or upon the 
payment, or accrual, of the maximum amount so payable, the au­
thority of the commission in connection with the services and aids 
to which Section 9 is applicable terminates, except so far as it may 
be called upon to determine allowances for services and aids fur­
nished during the compensation period. 

ON APPEAL. 

Appeal from proforma decree entered pursuant to Indus­
trial Accident Commission order. Appeal sustained. Case 
fully appears in opinion. 

Hutchinson, Pierce, Atwood, Scribner, for petitioner. 
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William B. Mahoney, John P. Carey, 
for Bath Iron Works Corporation and American 
Mutual Liability Insurance Company, respond­
ents. 

'SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, JJ. 

MURCHIE, J. The propriety of the decision of the Indus­
trial Accident Commission, ref erred to hereafter as the 
"Commission," under review, on this appeal of the defend­
ants from a proforma decree of the Superior Court entered 
pursuant thereto, must be determined by construing the 
second and closing sentence of the first paragraph of Sec­
tion 9 of The Workmen's Compensation Act, referred to 
hereafter as the "Act," as it was effective at the time of the 
industrial accident to which the proceedings relate, N ovem­
ber 21, 1941, R. S., 1930, Chap. 55. The controlling 
language is : 

"The amount of such services and aids shall not 
exceed one hundred dollars unless a longer period 
or a greater sum is allowed by the commission." 

The emphasized words (emphasis having been supplied) 
refer to the "reasonable and proper medical, surgical and 
hospital services, nursing, medicines and mechanical sur­
gical aids" which the preceding sentence declares an em­
ployee shall be entitled to and the "first thirty days after 
the injury," during which it is there said he shall be so en­
titled. The "services and aids" will be so referred to here­
after. The quoted language has been contained in the Act 
since the enactment of P. L., 1919, Chap. 238, referred to 
hereafter as "the 1919 Act," where the services and aids 
were reenumerated instead of being referred to by a col­
lective phrase. Section 10. It is now found in R. S., 1944, 
Chap. 26, Sec. 9, with immaterial changes. 

The employee of the present proceedings, Donald J. Simp­
son, was injured so severely, while working as a welder in 
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the employ of Bath Iron Works Corporation, that complete 
paralysis from the waist down resulted. In the period com­
mencing November 28, 1941, and ending April 8, 1948, com­
pensation was paid to him, or accrued in his favor, aggre­
gating the maximum amount of $6,000, payable to him un­
der the Act, and his employer, or its insurer, paid out in 
addition thereto a substantial sum in excess of $100 for ser­
vices and aids to him, the exact amount of which is not dis­
closed in the record. The settlement receipt given the em­
ployer, or its insurer, by the employee, acknowledging that 
the full sum of $6,000 had been paid to him, is dated June 
26, 1948. During the period commencing April 6, 1948 and 
ending May 24, 1948, the employee paid money, and in­
curred charges, for services and aids, and for living ex­
penses, all of which he and a nurse, supplying some of them, 
considered payable by his employer. When they were not 
paid, petitions were filed by the employee and the nurse, 
appropriate for having the amount payable therefor deter­
mined by the Commission, if its authority to act in connec­
tion therewith had not terminated. Awards of $39.69 and 
$105 were made thereon, covering a part of each claim, the 
amounts in excess being disallowed as representing "the 
ordinary expense of living" or as not representing expenses 
the employee "would not have had if he had had no injury." 

The importance of the principle involved cannot be meas­
ured by the amount of money in issue. This is manifest 
when consideration is given to the claims of the parties. 
The petitioners assert that the Commission has authority to 
enlarge the period of time during which an employee shall 
be entitled to services and aids, and the amount to be paid 
therefor, without limit, except as the latter may be con­
trolled by the words "reasonable and proper" in the first 
sentence of Section 9 of the Act, references in the sentence 
carrying the language to be construed to "the nature of the 
injury or the process of recovery," and an over-all provision 
in Section 32 that no "petition of any kind, except for re­
view of incapacity, may be filed more than seven years fol-
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lowing an accident." The employer asserts that the author­
ity terminates as to each employee when he has been paid 
the maximum amount of compensation payable to him. 

The petitioners ground their claim on the declaration of 
Section 8 of the Act, that an employee: 

"shall be paid compensation and furnished medical 
and other services;" 

the references to "compensation and medical benefits," 
"compensation or other benefits," "compensation or medical 
benefits," "compensation and benefits" and "compensation 
or benefits" in Sections 15, 17, 24 and 27 of the Act, and of 
P. L., 1929, Chap. 300, referred to hereafter as "the 1929 
Act," by contract with the references in the corresponding 
sections of the 1919 Act, Sections 13, 8, 26 and 28, to "com­
pensation" alone; and particularly a change made in Sec­
tion 9 of the 1919 Act, with which Section 10 of the 1929 
Act compares, whereby the provision that no "compensa­
tion except" services and aids should be paid during a wait­
ing period was changed to one that "compensation" should 
begin at a stated time after incapacity. Special emphasis is 
laid on the fact that this court in Melcher's Case, 125 Me. 
426; 134 A. 542, said by way of dictum, on September 28, 
1926, that money paid by an employer for services and aids 
must be considered as compensation because Section 9 of 
the 1919 Act, then effective, referred to them as such, and 
that, thereafter, the 1929 Act made it plain that such 
expenditures do not constitute a part of the maximum com­
pensation payable to an employee. 

Authorities are cited, both in the Commission decision 
and in the petitioners' brief, to support such a construction 
and they would be adequate for the purpose if authority on 
the point was needed. It is not. Those authorities, without 
distinguishing between those cited by the Commission and 
the petitioners, are Petraska v. National Acme Co. et al., 95 
Vt. 76; 113 A. 536; Industrial Commission et al. v. Ham­
mond, 77 Colo. 414; 236 P. 1006; Cardillo et al. v. Liberty 
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Mutual Insurance Co., 69 App. D. C. 330; 101 F. (2nd) 254; 
Morris v. Laughlin Chevrolet Co. et al., 217 N. C. 428; 8 S. 
E. (2nd) 484; 128 A. L. R. 136, and an annotation follow­
ing the report of the last of these cases in A. L. R. 

If there was any point in deciding whether the money 
spent by the employer, or its insurer, for services and aids 
to Donald J. Simpson on account of the injuries he suffered 
on November 21, 1941 should be counted as a part of the 
$6,000 in compensation payable to him under the Act, the 
decision that it should not would have to be made without 
reference to any of the authorities aforesaid. The inten­
tion of the Act in that regard is made crystal clear by its 
language. On the actual issue, i.e. whether the authority 
of the Commission to extend services and aids beyond the 
period of 30 days, and the amount of $100, terminated as 
and when he had received, or became entitled to, the maxi­
mum amount of compensation payable to him, those author­
ities have no bearing. 

On that issue the position taken by the employer has sup­
port in the decision of the Massachusetts Court in George 
A. Meuse's Case, 270 Mass. 29; 169 N. E. 517, 518. That 
the Massachusetts law in the sections corresponding to Sec­
tions 8, 15, 17, 24 and 27 of our Act makes no reference to 
"medical benefits," "other benefits" or "benefits," but to 
"compensation" alone, supplies no warrant for construing 
our Act, as the petitioners do, as intended to provide "two 
distinct types of benefits" for an employee, each having no 
relation to the other. The Act was intended primarily to 
provide employees with compensation for incapacity. Ser­
vices and aids are incidental to such compensation, except 
so far as they are available before the beginning of the pe­
riod during which compensation is payable. The Massa­
chusetts Court, referring to the phrase "for a longer pe­
riod" in the Massachusetts Act, said, in Meuse's Case, supra, 
that it: 

"means a period longer than two weeks ; a period 
which is to continue for such a part of the compen-
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sation period as the * * Board * * should in its dis­
cretion determine," 

and later: 

"But the jurisdiction of the board was entirely at 
an end * * * when the compensation period was 
passed." 

167 

A further statement of the Massachusetts Court in that 
case is eminently appropriate in the present one, i.e. that 
it: 

"is a hard case; * * * no amount of money * * * 
will compensate the employee; but that affords no 
justification for reading into the statute a mean­
ing * it does not contain." 

The function of the Commission, and of this court in a case 
brought to it by appeal from a decision of the Commission, 
is to construe the Act without either adding to or subtract­
ing from its language. The mandate of Section 29 of the 
Act for liberal construction of its provisions (now R. S., 
1944, Chap. 26, Sec. 30) provides no warrant for adminis­
trative or judicial creation of rights or liabilities under the 
guise of construction. The measure of liberality is for 
legislative and not judicial determination. The enactment 
of the first Workmen's Compensation Act in this state, P. L., 
1915, Chap. 295, established two measures for limiting the 
time during which its benefits should be available to em­
ployees. A time measure was fixed at 500 weeks, and a 
money measure at $3,000. Sec. 14. The money measure 
was increased to $4,200 in the 1919 Act, Sec. 14, to $6,000 
in the 1929 Act, Sec. 11, and stands at $7,500 since the en­
actment of P. L., 1943, Chap. 328. The time measure has 
remained constant. The petitioners do not claim that the 
language to be construed, when written into the Act by 
Section 10 of the 1919 Act, evidenced such a legislative in­
tention, or could have been construed, as they now claim. 
Their assertion is that the changes made in other sections 
of the Act by the 1929 Act, coupling compensation with 
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services and aids by a variety of wordings, show the inten­
tion they assert. The particular sections and the pertinent 
words are quoted supra. 

Collectively the changes made by them cannot be said to 
show any intention with reference to services and aids ex­
cept to eliminate the possibility that money paid for them 
should be considered a part of the maximum amount of 
compensation payable to an employee. They did not en­
large the overall controls except so far as time should be 
measured by money when $4,200, instead of $3,000, was 
paid out in less than 500 weeks; nor did the change made 
in Section 10 of the 1919 Act, in rewriting it as Section 9 
of the 1929 Act, providing that an employee should be "en­
titled" to services and aids where the earlier recital had 
been that an employer should "promptly furnish" them. 
The provision of Section 8, quoted supra, is followed by the 
words "as hereinafter provided," indicating that the meas­
ures of the compensation and the services, by which term 
services and aids are there designated, are to be found in 
subsequent sections. Those measures are the ones stated 
in terms of time and money. Since the enactment of the 
1929 Act, as before, services and aids are available to an 
employee before and during the time he is entitled to draw 
compensation but not thereafter. At the expiration of the 
maximum period during which he is entitled to draw it, or 
upon the payment, or accrual, of the maximum amount pay­
able to him, without reference to services and aids, the 
Commission's authority in connection with services and 
aids terminates, except so far as it may be called upon 
to determine allowances for those furnished during the 
compensation period. The Commission had no authority 
to make the awards carried in the decision under review. 

Appeal sustained. 
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PAUL E. THOMAS 

vs. 

HANES GIBSON 

Knox. Opinion, June 8, 1949. 

Assault and Battery. Damages. 

169 

In an assault and battery action, excessive damages awarded by a 
jury which can be explained only as the result of sympathy or 
prejudice and an entire disregard of applicable law requires a new 
trial unless the plaintiff remits excess. 

ON MOTION FOR A NEW TRIAL. 

In an action for assault and battery the jury rendered a 
verdict in favor of the plaintiff in the sum of five hundred 
dollars. The defendant filed a general motion to have the 
verdict set aside and waived all grounds for his motion ex­
cept that damages were excessive. If the plaintiff, within 
sixty days after the certificate of decision is received by the 
clerk, shall remit all of the verdict in excess of $50.00, mo­
tion overruled ; otherwise, motion sustained. 

Charles E. Perry, for plaintiff. 

Jerome C. Burrows, for defendant. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, J J. 

MERRILL, J. This is an action for assault and battery 
brought by the plaintiff, an operator of a truck upon the 
highway, against the defendant, who is a member of the 
State Highway Police. The defendant had stopped the 
plaintiff upon the highway to make a routine check of a 
panel truck which was being operated by the plaintiff. Up-
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on examination of the plaintiff's registration certificate, the 
officer found that the truck was registered as a tractor and 
claimed that the truck was improperly registered. The 
plaintiff claimed that it was properly registered as a trac­
tor because of certain welding equipment which was built 
into the truck. This welding equipment could not be seen 
without opening the rear doors of the truck. A dispute 
arose between the plaintiff and the defendant as to whether 
the officer should open the doors or whether the plaintiff 
would get out of the truck and open them. During the 
altercation the plaintiff alleged that the officer caught hold 
of his arm, attempted to remove him from the truck and 
threatened personal violence unless he got out and opened 
the doors. The plaintiff also testified that the officer used 
profane language towards him. He admitted that he in 
turn may have used profane language towards the of­
ficer. There was no evidence to show that any physical in­
jury was inflicted by the officer upon the plaintiff, or that 
the plaintiff was in any way incapacitated from pursuing 
his ordinary vocation as a result of what took place. The 
plaintiff, however, did testify that he had not been well 
and had been doctoring for a period of five or ten years, but 
worked all the time. He further testified that the occur­
rence "upset me quite a lot. My nerves kind of went to 
pieces and I went to see a doctor to get some pi1ls to calm 
me down. Things do upset me quite easily." 

The jury rendered a verdict in favor of the plaintiff in 
the sum of five hundred dollars. The defendant filed a gen­
eral motion addressed to this court to have the verdict set 
aside. At argument before us, he waived all grounds for 
his motion except that the damages were excessive. 

The damages a warded by the jury cannot be justified on 
any rational basis. They can only be explained as the re­
sult either of sympathy for the plaintiff or prejudice against 
the defendant, and in either event, an entire disregard of 
applicable law in arriving at the sum awarded. 
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Scrupulously regarding all the elements of damage ap­
plicable to this case as disclosed by the record, the verdict 
was manifestly excessive and we must order a new trial un­
less the plaintiff remits all of the verdict in excess of fifty 
dollars, and the order is 

If the plaintiff, within sixty 
days after the certificate of 
decision is received by the 
clerk, shall remit all of the 
verdict in excess of $50.00, 
motion overruled; otherwise, 
motion sustained. 

HELEN H. CARROLL, LIBELLANT 

vs. 

VICTOR V. CARROLL, LIBELLEE 

York. Opinion, June 8, 1949. 

Divorce. Courts. Except,ions. 

A motion captioned "Superior Court-York County" to have a decree 
set aside and a new trial granted in a divorce case can be received 
and accepted as addressed to either the Superior Court or the 
Supreme ,Judicial Court as a Law Court depending upon which court 
it is presented to for action. 

There is neither express nor implied statutory authorization for a 
motion for a new trial being received and accepted by Supreme 
Judicial Court sitting as a Law Court in divorce cases. 

Decrees granting or denying divorces can be attacked before Supreme 
Judicial Court as a Law Court only for errors in law presented by 
bills of exception. 

The Supreme Judicial Court sitting as a Law Court is a statutory 
court of limited jurisdiction and does not have supervisory juris­
diction over inferior courts since that power is vested in the Su­
preme Judicial Court sitting at nisi prius. 
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ON MOTION. 

On libellee's motion to dismiss libellant's motion for a 
new trial. Case dismissed. 

Lausier and Donahue, for libellant. 

Waterhouse, Spencer and Carroll, 
Titcomb and Siddall, for libellee. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 

MERRILL, J. On motion to dismiss from the docket of 
this court. The libellant, Helen H. Carroll, commenced di­
vorce proceedings against the libellee, Victor V. Carroll, by 
libel inserted in a writ of attachment. After hearing at 
the return term, the justice made the following notation on 
the back of the libel: "Hearing. Denied A. B." The libel­
lant thereafterwards, and before the formal order dismis­
sing the libel was entered, filed the following motion : 

No. 

"SUPERIOR COURT- YORK COUNTY 

October Term, 1948 

Helen H. Carroll v. Victor V. Carroll 

And now said Helen H. Carroll after decree 
against her and before judgment, moves that said 
decree be set aside and a new trial granted, for 
the following reasons : 

I. Because it was against the law and the 
charge of the Justice 

II. Because it is against evidence 

III. Because it is manifestly against the 
weight of evidence in the case. 

HELEN H. CARROLL 

By LAUSIER & DONAHUE 

Her Attorneys" 
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The case was brought to this court upon the foregoing 
motion, was entered at the January Law Term, 1949, and 
thence continued. On the twentieth day of April, 1949, the 
libellee filed a motion to dismiss the case from the docket 
of this court for the following reasons: 1. That the Mo­
tion for a New Trial was addressed to the Superior Court 
for the County of York and not to this court. 2. That no 
Bill of Exceptions to any rulings of the Superior Court 
thereon has been filed. 3. That this case is not properly 
upon the docket of this court for consideration. Hearing 
before this court was upon the libellee's said motion to dis­
miss. 

There is no merit in the first reason for dismissal. It is 
evidently based upon the fact that the motion contains no 
specific written address to this court. In fact, examination 
of the motion discloses that it contains no specific written 
address, either to this court or to the presiding justice. Mo­
tions for new trials in this form, in appropriate cases, have 
been in use in this State, and have been accepted, treated 
as addressed to, and acted upon by this court for so many 
years that it is too late for us to now hold, except in cases 
where the same were presented to and acted upon by the 
Justice of the Superior Court, that they are addressed to 
him within the meaning of Rule XVII or R. S., Chap. 100, 
Sec. 60. Neither does the fact that the caption of the motion 
contains the words "Superior Court- York County" neces­
sarily indicate that the motion was addressed to the Justice 
of the Superior Court. Motions for new trials in appropri­
ate cases when addressed to the Law Court are filed in the 
Superior Court. 

The careful practitioner might well commence his mo­
tion with a specific written address to the tribunal which 
is to pass upon it. Especially is this true when similar mo­
tions may be made to different tribunals at the election of 
the moving party. See R. S., Chap. 100, Secs. 59 and 60, 
Rule XVII. Motions without specific written address, in 



174 CARROLL VS. CARROLL [144 

cases to which the foregoing statutory provisions are ap­
plicable, have been universally received and accepted as ad­
dressed either to the Law Court or to the presiding justice, 
as provided in Rule XVII, depending upon whether they 
were presented to the former or the latter for action there­
on. This treatment of such motions has continued unques­
tioned for so many years that it must now be considered as 
accepted practice in our courts. There being nothing in the 
record to show that this motion was ever presented to the 
presiding justice for action thereon by him, or that he ever 
ruled thereon, the motion bearing a notation "The plead­
ings, exhibits and testimony to constitute the printed case.", 
and the case having been printed and entered on the docket 
of this court, we hold that this motion by the libellant was 
addressed to the Law Court and not to the presiding jus­
tice. 

There is no merit in the second alleged ground for dis­
missal, that no bill of exceptions to any rulings of the Su­
perior Court on the motion for. a new trial has been filed. 
The motion being addressed to this court and not to the 
presiding justice he had no occasion to rule thereon. We 
do not intend, however, to imply by the foregoing statement 
that such motion could properly be addressed to the presid­
ing justice to be acted upon by him. Upon that question 
we intimate no opinion. 

The motion to dismiss, however, must be sustained. This 
court has no jurisdiction to entertain or pass upon the 
merits of the motion for a new trial. 

The Supreme Judicial Court sitting as a Law Court is of 
limited jurisdiction. As such, it is a statutory court and 
can hear and determine only those matters authorized by 
statute and brought to it through the statutory course of 
procedure. Edwards, Appellant, 141 Me. 219; 4 A. (2nd) 
825; Cole v. Cole, 112 Me. 315; 92 A. 17 4. Public Utilities 
Commission v. Gallop, 143 Me. 290; 62 A. (2nd) 166. The 
motion for a new trial filed in this case is within these rules. 
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There is neither express nor implied statutory authoriza­
tion for its use. 

The Supreme Judicial Court sitting as a Law Court has 
no jurisdiction to entertain and pass upon such motions to 
set aside divorce decrees and grant new trials in divorce 
cases. The action of the presiding justice in granting or 
denying a divorce can be attacked in this court only for 
errors in law. Such errors can be presented to this court 
only by bills of exceptions and are not reached by motions. 
Simpson v. Simpson, 119 Me. 14; 109 A. 254. 

The Supreme Judicial Court sitting as a Law Court does 
not have supervisory jurisdiction over inferior courts under 
R. S., Chap. 91, Sec. 7. That is vested in the Supreme 
Judicial Court sitting at nisi prius. Nor can this court sit­
ting as a Law Court extend its statutory powers. Edwards, 
Appellant, supra. 

It has been urged by the libellant that we should retain 
and determine the present motion under that portion of the 
last paragraph of R. S., Chap. 91, Sec. 14 reading as fol­
lows: 

"When the issues of law presented in any case be­
fore the law court can be clearly understood, they 
shall be decided, and no case shall be dismissed by 
the law court for technical errors in pleading 
alone, or for want of proper procedure if the rec­
ord of the case presents the merits of the contro­
versy between the parties." 

The foregoing provision of the statute was not intended to 
confer, nor does it confer, jurisdiction upon the Law Court 
in cases over which it has no jurisdiction. A case presented 
to the Law Court over which it has no jurisdiction is not 
"before the Law Court." A motion for a new trial such as 
was filed in this case is not authorized by statute and does 
not bring forward for review by this court any phase of the 
case in which it is entered. A case brought to this court 
which is beyond our jurisdiction to hear and determine is 
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not "before the court." The proceeding so far as this court 
is concerned is a nullity. "When lack of jurisdiction is 
patent, proceedings stop." Kelley, Appellant, 136 Me. 7; 
1 A. (2nd) 183, 184; Edwards, Appellant, supra. The libel­
lee's motion to dismiss the case from the docket is sus­
tained. 

Case dismissed. 

SIDNEY ST. F. THAXTER 

AND 

MONTGOMERY BLAIR, JR. 

TRUSTEES 

vs. 

THE CANAL NATIONAL BANK OF 

PORTLAND, TRUSTEE, ET AL. 

Cumberland. Option, June 13, 1949. 

Trusts. Bonds. Wills. 

A bond is a contract and a mortgage securing it is a separate contract 
for that purpose. 

Bondholders or trustees of an indenture executed to secure the bonds, 
when precluded by the terms of their contracts from reaching par­
ticular property to enforce a deficiency judgment, are not entitled 
to have the income derived from said property applied in payment 
of either principal or interest of their bonds. 

The rights of holders of bonds issued by trustees and secured by a 
mortgage indenture on realty held in trust can be no greater than 
the provisions of the will warrant. 

The operation of the language of a will excluding those otherwise 
entitled to its benefits from participation therein on stated grounds 
is controlled by the status of those entitled at the date of the death 
of the testatrix. 
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ON REPORT. 

Bill in Equity by trustee under a will for a determination 
of the effect and construction of a will and to resolve certain 
issues. On report from Superior Court. Case remanded 
for a decree in accordance with opinion. 

Linnell, Nulty, Brown, Perkins, and Thompson, 
for Sidney St. F. Thaxter et al., Trustees. 

Hutchinson, Pierce, Atwood, and Scribner, 
for Canal National Bank of Portland. 

Clement F. Robinson, 
for Sheridan Brook Fry. 

Berman, Berman, and Wernick, 
for George Gardner Fry, Jr. 

Elizabeth F. Newhouse 
Edgar L. Newhouse III 
Alan I. Newhouse 
Olney M. Fry 
Olney M. Fry, Jr. 

H. Warren Paine, 
· for Montgomery Blair, Jr. 

SITTING: STURGIS, C. J., MURCHIE, FELLOWS, MERRILL, JJ. 

TOMPKINS, J., sat at argument and participated in con­
sultation but died prior to the preparation of the opinion. 

MURCHIE, J. In this Bill in Equity, which comes to the 
court on report, the plaintiffs seek determination of "the 
effect and construction" of the will of Mary J. E. Clapp, 
late of Portland, and four codicils thereto, admitted to pro­
bate in October, 1920, and referred to hereafter as the 
"Will," to resolve two issues hereafter stated. The process 
discloses that the Will was construed by a single justice of 
the court, in earlier proceedings which have a direct bear­
ing ( although not a controlling one) , on one of them, in a 
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decree entered May 10, 1922, referred to hereafter as the 
"Decree." 

The testatrix died a resident of Portland on September 
9, 1920. The plaintiffs are successor trustees of a trust 
established under the Will, referred to hereafter as the 
"Trust," and will be referred to hereafter as the "Plain­
tiffs," to distinguish them from the trustees named in the 
Will, and earlier successor trustees, referred to hereafter as 
the "Trustees" and the "Successor Trustees," respectively. 
The Trustees administered the Trust from its establishment 
until March 1924 and the Successor Trustees thereafter un­
til January 1941. Since the latter date it has been adminis­
tered by the Plaintiffs. The defendants are the trustee of 
an Indenture executed by the Trustees to secure bonds is­
sued by them, pursuant to the Decree, referred to hereafter 
as the "Trustee" and the "Indenture," respectively, as the 
representative of the holders of the bonds secured thereby, 
and all persons entitled to share currently in any distribu­
tion of the net income of the Trust, including minors repre­
sented by a guardian ad litem and one individual whose 
status is one of the issues to be resolved, and all contingent 
remaindermen, a guardian ad litem representing all those 
unascertained or not in being. Unless the text indicates 
otherwise, references to "Bonds" hereafter will be to the 
bonds outstanding at the time of reference. They are now 
outstanding in the principal amount of $295,000, out of an 
original issue of $300,000. The term "Beneficiaries" will 
designate, collectively, all persons entitled to the benefits 
of the Trust at any one time. In reference to the present 
process it will identify all the defendants except the Trustee. 

The Trust was established to continue "during the period 
of the entire natural life of the last survivor" of eight per­
sons named in the Will, referred to hereafter as the "Named 
Beneficiaries," or such of them as were living at the death 
of the testatrix and entitled to share in the net income of it, 
and "during the additional period of twenty-one (21) years 
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and (sic) after the death of such last survivor." That it 
will continue more than 21 years from the date the evidence 
in the record was taken out is established by the fact that 
one of the Named Beneficiaries, so entitled, was then living. 
A particular purpose of the Trust was to provide for the 
erection of "a handsome, imposing and substantial block," 
referred to hereafter as the "Block," on the property which 
the father of the testatrix, and his father, had occupied as 
a residence, designated hereafter, as in the Will, the Decree 
and the Indenture, as the "Homestead Lot," as a memorial 
to them. The testatrix declared that she had held the prop­
erty unencumbered since the death of her father and di­
rected that it should be retained in the Trust during the full 
term thereof; that no portion of it should be sold or other­
wise disposed of "except by ordinary and customary 
leases;" and that the principal of the Trust, at its termi­
nation, necessarily including the Homestead Lot and its im­
provements, should be "transferred, conveyed and dis­
tributed" to those entitled to it "as tenants in common." 
The Will carried the recommendation of the testatrix that 
the original construction of the Block should cost not less 
than $300,000, exclusive of the Homestead Lot and any ma­
terials taken from the structures standing thereon which 
might be used in connection therewith. 

The Will made an elaborate and complete disposition of 
all the tangible personal property of the testatrix, provided 
legacies aggregating $65,000, $25,000 payable only if the 
beneficiaries named survived the testatrix, or were in her 
employ at the time of her death ( payment being def erred 
until after the construction of the Block, unless a delay of 
more than five years from the death of the testatrix was 
thereby involved), set up annuities representing a maxi­
mum annual charge of $2,774, and let the entire residue fall 
into the Trust. The "entire net income" of the Trust, ex­
cept as otherwise provided in the Will (in manners not 
pertinent to the present issues) , was to be "paid over to or 
applied for the benefit of" descendants of the grandfather 
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the Block was to commemorate, and a grandmother, "an­
nually, or oftener," and it was stated specifically that the 
"net rents" of the Homestead Lot should be "taken as a 
part" thereof. The term "Net Rents" was not defined, but 
must have been intended to designate the annual excess of 
gross income over operating expenses and taxes, and will 
be so used hereafter. The descendants of the grandfather 
and grandmother among whom the Trust income was to be 
distributed, or for whose benefit it was to be applied, were 
the Named Beneficiaries and their descendants, not includ­
ing any "divorced or * * * living apart from * * * wife or 
husband" at the time of the death of the testatrix, or the 
child or children of any such. 

In the proceedings in which the Decree was entered the 
Trustees sought to have the Will construed with reference 
to their authority to borrow money for the construction of 
the Block and to issue evidences of indebtedness secured 
by a mortgage on real estate held in the Trust. In the al­
legations of their process they referred to a provision of the 
Will directing that a particular parcel of land, which was 
the only property subjected to the lien of the Indenture 
at the time of its execution, should not be sold to raise the 
construction funds, unless "absolutely necessary" in their 
judgment, and declared their judgment that such a sale 
was not desirable, partly because the particular parcel was 
leased advantageously and yielded a substantial part of the 
income of the Trust available for the Beneficiaries, and was 
not necessary, and their belief that it was advisable to bor­
row money for construction of the Block, upon the security 
of the property held in the Trust, or some portion of it. 
The Decree construed the Will as authorizing the Trustees 
to borrow and to mortgage, but stipulated explicitly that 
they should not mortgage the Homestead Lot and should 
not issue evidences of indebtedness enforceable against it. 
Definite recitals were that the Trustees "in the discharge 
of their duties" as such and "for the purpose of effecting 
the objects of said trust" were authorized by the Will "to 
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borrow money from time to time on the credit" of the Trust 
and "to borrow money and procure loans from time to 
time," the borrowing recitals being followed, in each in­
stance, by declaration of their authority, under the Will, to 
issue obligations "enforceable against the whole trust 
estate" except the Homestead Lot, and to mortgage the 
whole or any part of the real estate, with the same excep­
tion. 

Pursuant to the Will, as construed by the Decree, the 
Trustees executed the Indenture and issued the Bonds on 
June 1, 1922, using a form for the latter substantially 
identical with one set out in the Decree. The Bonds were 
payable on June 1, 1937, but were extended as of that date 
to June 1, 1947, under an agreement between the Successor 
Trustees and the Trustee, ref erred to hereafter as the "Ex­
tension Agreement," to which holders of Bonds might be­
come parties by depositing their Bonds and having them 
stamped. The record does not disclose what Bonds, if any, 
were deposited and stamped, but no rights are asserted in 
the process on the basis of unstamped Bonds. As of May 
16, 1947, in compliance with a covenant of further assur­
ance contained in the Indenture, the Plaintiffs executed a 
supplemental indenture, referred to hereafter as the "Sup­
plemental Indenture," subjecting all the real estate held in 
the Trust to the lien of the Indenture, except that already 
subject thereto and the Homestead Lot. The Plaintiffs had 
earlier notified the holders of the Bonds that they would not 
be paid on their extended maturity date. They instituted 
the present process on May 26, 1947, and on June 1, 1947 
defaulted on the payment of the final instalment of interest 
and the principal of the Bonds. The record discloses that 
the Trustee has foreclosed the Indenture and that liquida­
tion of all the property of the Trust except the Homestead 
Lot will not provide for the payment of principal and inter­
est of the Bonq.s. It carries no evidence to establish the 
amount of the deficiency, or the rental yield of the Home­
stead Lot, or the amount of Net Rents in any year or ac-
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cumulated and on hand. Whether such rental yield might 
be sufficient to pay such deficiency as there may be, if avail­
able for the purpose ( one of the issues of the process), and 
applied to that purpose exclusively, during the remaining 
term of the Trust, cannot be determined on the record. 

In the administration of the Trust, prior to an approxi­
mate month before the filing of the process, when one of the 
Beneficiaries requested the Plaintiffs not to apply income 
of the Trust derived from the Homestead Lot to the pay­
ment of interest on the Bonds, all the income of the Trust 
from whatever source derived, including the rental of the 
Homestead Lot, was treated as gross income, and was held 
available for, and applied to, the payment of expenses and 
taxes applicable to the property of the Trust, indiscrimi­
nately, treating the interest requirements of the Bonds as 
expenses of the Trust. Periodic accountings filed in the 
Probate Court having jurisdiction of the Trust by the 
Trustees, the Successor Trustees and the Plaintiffs, who, 
properly, support neither the Beneficiaries nor the holders 
of the Bonds in this proceeding, have been rendered on that 
basis and allowed. It is asserted on behalf of the holders 
of the Bonds that an estimate of the income of the Trust, 
following the completion of the Block, given to the pur­
chaser of the Bonds by the Trustees, when the Bonds were 
issued, carries an implied promise that the Net Rents would 
be available to meet the obligations of the Bonds. An ex­
press promise to that effect was given to the Trustee by the 
Successor Trustees in the Extension Agreement. 

The issues to be resolved are (1) whether the current and 
accumulated Net Rents shall be paid to the holders of the 
Bonds, in payment of such deficiency of interest and princi­
pal as may be established in the foreclosure proceedings, 
or belong to the Beneficiaries and should be paid to them or 
applied for their benefit, and (2) whether Sheridan Brooks 
Fry, a son of one of the Named Beneficiaries, is excluded 
from all benefits under the Will because he was married 
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while a minor without the consent of his parents, obtained 
a decree of divorce from the wife so married, and married 
another, prior to the death of the testatrix, the wife so di­
vorced having had the decree of divorce vacated, thereafter, 
and secured a divorce for herself. 

The first issue is so clearly one of novel impression that 
no counsel has been able to cite a decided case in any juris­
diction, or any legal text, which has a direct bearing on it. 
It is asserted on behalf of the Beneficiaries that the language 
of the Will directing that the Net Rents "shall be taken as 
a part of the net income" of the Trust and that the net in­
come shall be distributed among them, or, for their benefit, 
"annually, or oftener," is clear, explicit and unambiguous 
and requires that such Net Rents shall be so "paid over * or 
applied," and that they are entitled thereto, without refer­
ence to that language under the recognized principle of law 
that rents accruing on real property after the death of an 
owner pass with the property, to heirs or devisees, and do 
not become a part of the estate of a decedent to be handled 
by an administrator, or by an executor unless so provided 
by the will under which he holds. See Paradis, Appellant, 
134 Me. 333; 186 A. 672, the authorities cited therein, and 
32 Am. J ur. 364, Sec. 448. 

This issue must be resolved by determining the rights of 
the parties without reference to any promise of the Trus­
tees or the Successor Trustees, implied or express, to the 
purchaser of the Bonds, or to the Trustee ; the method of 
handling the Net Rents prior to the time when the propriety 
of that method was challenged by the Beneficiaries; the al­
lowance of accounts in the probate court; or the purported 
authorizations of the Decree. The rights of the Bene­
ficiaries are controlled by the provisions of the Will. Those 
of the holders of the Bonds can be no greater than such pro­
visions warrant and need be no less, except so far, if at all, 
as the provisions of the contracts represented respectively 
by the Bonds and the Indenture give such holders some-
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thing less than the Will would have warranted. A bond is 
a contract. Harvey v. Rackliffe, 141 Me. 169; 41 A. (2nd) 
455; 161 A. L. R. 296; Paulsen v. Paulsen, 144 Me. 155; 66 
A. (2nd) 420; 11 C. J. S. 399, Sec. 2. So also is a mort­
gage indenture. As the writer of the text in Secundurn 
states, a bond is the "primary contract," a mortgage a sep­
arate contract "to secure payment." What the situation 
might be if the Trustees, in executing the contracts repre­
sented by the Bonds and the Indenture, or either of them, 
had exceeded the authority conferred upon them by the Will, 
or the Decree, or if the Decree had purported to authorize 
them to do som~thing the Will did not warrant, we do not 
need to consider. No claim is asserted that the Trustees ex­
ceeded in any way the authorizations of the Decree and 
while the brief submitted on behalf of the Trustees, and the 
holders of the Bonds, asserts that courts have authority to 
authorize trustees to borrow money without specific author­
ity conferred by the instrument establishing the trusts in 
their hands, and cites decided cases and text writers to sup­
port that contention, it was stated by counsel for those par­
ties at oral argument that no claim was asserted in the in­
stant case that the Decree deviated in any respect from the 
provisions of the Will. 

Analysis of the Will, the Decree and the contracts repre­
sented by the Bonds and the Indenture discloses that they 
are of identical import in their application to the Home­
stead Lot. The Will provided, among other things with ref­
erence thereto, that it should constitute a part of the Trust, 
during the full term thereof; that it should not be encum­
bered by the Trustees except "by ordinary and customary 
leases;" that its Net Rents should be distributed, "annually, 
or oftener," among a changing group of Beneficiaries; and 
that title to it should vest in the Beneficiaries, as the group 
was constituted at the termination of the Trust, "as tenants 
in common." The Decree excepted the Homestead Lot 
from the property the Trustees were authorized to mort­
gage, and from that against which obligations of the estate 



Me.] THAXTER, ET AL. vs. CANAL NAT. BANK, ET AL. 185 

issued by them might be enforced. The Bonds and the 
Indenture recognized the limitations imposed upon the 
Trustees by the Decree. The Bonds incorporated the In­
denture by reference. The Trustees did not subject the 
Homestead Lot to the lien of the Indenture. They excluded 
it from their undertaking to furnish additional security. 
The Bonds, it is true, carry the unconditional promise of the 
estate (the Trust) to pay the bearer, or registered holder, 
of each, its principal amount, with interest, but the promise 
carried in each of them is common to all. There are express 
recitals in the Bonds that all of them "are issued under and 
equally secured by" the Indenture, and that reference there­
to should be had "for a description of the mortgaged real 
estate and of the rights and remedies of the holders * * * 
in regard to the mortgage security." Those references in­
corporate in the Bonds the extended provisions of an Article 
of the Indenture entitled "Remedies on Default," wherein 
it is stated plainly that if default is made in the payment of 
the principal of the Bonds the Trustee may recover judg­
ment against the Trust, but that no such judgment "shall 
run against the Homestead Lot." An additional reference 
to that lot is contained in an Article entitled "Unencum­
bered Property and Accounts and Audit." Therein it is de­
clared that that property "is free from any claims of the 
holders of the bonds." 

The Trustee, and the holders of the Bonds, being pre­
cluded by the terms of their contracts with the Trust from 
enforcing any judgment against the Homestead Lot, are not 
entitled to have the income from it applied in payment of 
either the principal of the Bonds or the interest thereon. 
The Plaintiffs are authorized to pay the Net Rents now in 
their hands, and that available thereafter, after paying all 
operating expenses and taxes applicable to the Homestead 
Lot, to the Beneficiaries. 

The second issue, involving the status of Sheridan Brooks 
Fry, is controlled by the testatrix's final statement of the 
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scope of the clause under which she excluded descendants of 
her grandparents from her bounty for what she must have 
regarded as an objectionable matrimonial record. That 
final statement, appearing in the ninth paragraph of the 
second codicil of her Will, where she struck out the original 
one, as earlier modified, reads: 

"I expressly exclude * * * any * * * descendants 
* * * set out and enumerated * * * who may be liv­
ing at my decease * * * divorced or * * * living 
apart from * * * wife or husband, together with 
the child or children of such descendant, it being 
my intention that such descendant and child or 
children shall not be * * * entitled to receive in­
come and principal * * * and * * * shall be for­
ever debarred from any participation in my 
estate." 

Sheridan Brooks Fry was not one of the descendants "set 
out and enumerated." His father, Alfred Fry, now de­
ceased, was. The father survived the testatrix, became one 
of the Beneficiaries and shared in all distributions to them 
during his lifetime. His status, at the death of the testa­
trix, controls that of his children and their descendants, 
without reference to their individual matrimonial records. 
The Plaintiffs are authorized to pay a proportionate share 
of such income of the Trust as is available for distribution 
among the Beneficiaries during his lifetime to Sheridan 
Brooks Fry. 

Reasonable costs and counsel fees for the Trustees and 
the Beneficiaries may be fixed by the sitting justice and 
allowed in the account of the Trustees. 

Case remanded for a decree in 
accordance with this opinion. 
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GEORGE M. DAVIS, JUDGE OF PROBATE 

vs. 

AMERICAN SURETY COMPANY OF NEW YORK 

GEORGE M. DAVIS, JUDGE OF PROBATE 

vs. 

MAINE BONDING & CASUALTY COMPANY 

Somerset. Opinion, June 20, 1949. 
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Evidence. Executors and Administrators. Bonds. Referees. 

The fact that an executor had given a general bond for the faithful 
discharge of his trust as executor does not authorize the extension 
of a special bond for the sale of certain real estate to cover money 
or property received from sources other than sale of the real estate. 

The failure of an executor to account for money received by him as 
proceeds for a 1934 sale of real estate is not a breach of bonds prior 
given for the sale of real estate on licenses issued in 1926 and 1927. 

A decree of the Probate Court disallowing the final account of an 
executor is admissible in evidence for the purpose of showing a 
breach of a bond for the sale of real estate since an executor must 
charge himself with proceeds of the sale in an account duly filed 
and allowed. 

In an action of debt on a bond against a surety company, the referee 
should not find the amount due for breach but should find in the 
penal sum of the bond, and so much of the penalty as is due should 
be determined by the court in subsequent proceeding. 

ON EXCEPTIONS. 

Two actions of debt to recover on executors bonds to per­
mit the sale of realty. In the action against the American 
Surety Company of New York, the referee found for the 
defendant. In the action against Maine Bonding and Casu­
alty Company, the referee found for the plaintiff. Plaintiff 
and Maine Bonding and Casualty Company bring excep-
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tions. Exceptions overruled in the action against American 
Surety Company of New York. Exceptions sustained in the 
action against Maine Bonding and Casualty Company. Case 
fully appears in opinion. 

Seth May, Rupert F. Aldrich, Edmund Muskie, 

Perkins, Weeks and Hutchins, 
James R. Desmond, 
William B. Mahoney, 

for plaintiff. 

for defendant, Maine Bonding and Casualty Company. 

Merrill and Merrill, 
for defendant, American Surety Company. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, FELLOWS, JJ. 

TOMPKINS, J., sat at argument and participated in con­
sultation, but died prior to the preparation of the opinion. 

FELLOWS, J. These two actions of debt from Somerset 
County, brought in the name of the Judge of Probate, on 
executor's bonds to permit sale of real estate, were heard 
together by a referee. In the action against American 
Surety Company the referee found for the defendant com­
pany. In the action against Maine Bonding & Casualty 
Company the referee found for the plaintiff in the sum of 
$7,373.83. To the acceptance of the referee's report in the 
American Surety Company case the plaintiff filed written 
objections and took exceptions to allowance. To the accept­
ance of referee's report in the Maine Bonding & Casualty 
Company case the defendant objected in writing and ex­
cepted. 

THE AMERICAN SURETY CASE 

This was an action of debt on two bonds of Daniel M. 
Marshall, executor of the will of Columbus Marshall, each 
in the penal sum of $20,000. One bond for sale of real 
estate was dated April 16, 1926, and the other, as security 
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for renewal of license to sell real estate, was dated May 7, 
1927. The bonds were executed by the defendant American 
Surety Company of New York in connection with the ex­
ecutor's license to sell certain real estate of the deceased 
testator, under and according to R. S. (1944), Chap. 150, 
Secs. 3, 4 and 18. The original license to sell the real estate 
was granted to the executor on April 13, 1926 and the sec­
ond license was granted May 4, 1927. There was no sale of 
the testator's real estate made until 1934, under another 
license dated September 12, 1934. When the sale was made 
the defendant American Surety Company did not issue the 
accompanying bond. The surety in 1934 was the other de­
fendant. 

The conditions of the bonds issued in 1926 and 1927 by 
this defendant, American Surety Company in this case were 
as provided by R. S. (1944), Chap. 150, Sec. 3, that, the 
executor would (1) "observe all provisions of law for the 
sale" and "use due diligence in executing the trust" and 
(2) that he would "truly apply and account for the pro­
ceeds of said sale." 

There was no sale made by the executor within a year, 
while either the 1926 or 1927 licenses to sell were in force. 
R. S. (1944), Chap. 150, Sec. 18. The referee found no 
liability on the part of the American Surety Company be­
cause no breach of the bond. In other words, the referee 
found as facts that there was no sale and no lack of due 
diligence. 

It does not appear by the record before us that this ex­
ecutor, at the time when he was appointed executor, gave a 
general bond for the faithful discharge of his trust as execu­
tor. He was probably excused under the will. R. S. (1944), 
Chap. 141, Sec. 10 and Sec. 11. The fact that the executor 
did not give a general bond, does not authorize the exten­
sion of a special bond, for sale of certain real estate, to 
cover money or property received from sources other than 
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sale of the real estate. Judge of Probate v. Toothaker, 83 
Me. 195; 22 A. 119; Williams v. Morton, 38 Me. 47; 61 Am. 
Dec. 229. 

No sale was made of property belonging to the testator's 
estate while the above-mentioned licenses of 1926 and 1927 
were in force. The sale was made years afterward and 
under another license to sell. The failure to account for 
any money received by the executor as the proceeds of the 
1934 sale is not a breach of either of the bonds issued in 
1926 and 1927 by the defendant American Surety Company. 
The referee could find, and did find, that the executor was 
not at fault in not selling under these licenses issued in 
1926 and 1927. Miller v. Meservey, 107 Me. 158; 77 A. 697. 

The plaintiff has no valid exceptions to the acceptance of 
the referee's report in this case against the American 
Surety Company. 

THE MAINE BONDING CASE 

This second action of debt, on a $10,000 bond for execu­
tor's sale of real estate, was brought by Rupert F. Aldrich 
as administrator d.b.n.c.t.a of Columbus Marshall, in the 
name of the Judge of Probate for the benefit of the estate, 
against the defendant Maine Bonding & Casualty Company. 
The bond of defendant was dated September 20, 1934. "The 
condition was such" (as the declaration states) "that where­
as said Daniel Mann Marshall, in the capacity of executor 
of the will of Columbus Marshall, late of Anson, in said 
County of Somerset, deceased, at a court of probate held 
at said Skowhegan on the 12th day of September A. D. 1934, 
was licensed to sell and convey certain of the real estate be­
longing to said Columbus Marshall, described in the petition 
of said Daniel Mann Marshall for license to sell, dated Sep­
tember 12, 1934, then if said Daniel Mann Marshall should 
first, well and truly observe all provisions of law for the 
sale, leasing or exchanging of such real estate, or interest 
therein, and use due diligence in executing said trust, and 
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second, truly apply and account for the proceeds of sale or 
lease according to law, then said obligation was to be void, 
otherwise to remain in full force." The plaintiff further 
alleged that within the year covered by the license the ex­
ecutor did not observe the provisions of law for the sale 
of property, nor use due diligence, but "with intent to de­
fraud the estate of Columbus Marshall, gave executor's 
deeds thereof dated November 28, 1934, to one Hemon S. 
Blackwell of Stratton, Franklin County, Maine, conveying 
to him the title and ownership of said lands in ostensible 
execution of his said license to sell the same, but with a 
secret agreement whereby said Blackwell was not to pay 
for said lands but was to cut and remove the wood and 
timber therefrom and deliver the same to said Daniel Mann 
Marshall, personally, or to parties designated by him in re­
turn for $100 a month to be paid said Blackwell by said 
executor," and the plaintiff further claimed that the "fraud 
and secret agreement were concealed by said executor, who 
on December 20, 1934 at Skowhegan aforesaid filed cer­
tificates of sale of said land to said Blackwell, in said court, 
purporting to show a bona fide sale thereof for $2,000, as 
to part thereof and for $1,000, as to the remainder there­
of." Blackwell gave back a mortgage to the executor per­
sonally, who assigned the mortgage to a bank, which bank 
foreclosed. There were other and additional allegations of 
fraud, "neglect, inattention and indifference" regarding the 
testator's property in Somerset County, covered by the 
license to sell. 

The def end ant pleaded the general issue and by brief 
statement pleaded performance. The plaintiff by counter 
brief statement denied performance, realleged the breaches, 
and the defendant joined. The case was heard by a referee 
who awarded damages to the plaintiff for $7,373.83. 

The defendant, Maine Bonding Company, filed written 
objections to the allowance of the referee's report when pre­
sented before the Superior Court for Somerset County, and 
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to the allowance took exceptions. One exception is that at 
the hearing before the referee the decree of the Judge of 
Probate was objected to as evidence, which decree showed 
that the final account of Daniel M. Marshall, executor, as 
filed by Lena S. Marshall the administratrix of Daniel M. 
Marshall, was disallowed, also that the Probate Court 
charged Marshall for use and occupation of real estate 
$2,485.83 and $738.71 interest thereon; for rentals collected 
of tenants $1,988.67 and $590.85 interest; for loss or dam­
age sustained by misconduct in fraudulently selling to 
Hemon Blackwell according to secret agreement and false­
ly stating the consideration as being $2,000 and $1,000, the 
sum of $5,452 "for which neither said executor, nor his 
estate, has accounted" with interest amounting to $1,921.83; 
and for additional loss in the sum of $10,500 due to "neglect, 
inattention and indifference;" for loss or damage due to a 
forfeiture of a policy of insurance on life of Daniel M. Mar­
shall assigned to the testator, which the Probate Court 
found to be the property of the estate, $2,374.70; with 
other losses due to maladministration of the executor in the 
total sum of $26,052.59. 

The account as filed by Lena S. Marshall as administra­
trix of Daniel M. Marshall was specifically disallowed by 
the Probate Court, but in the decree the Judge of Probate 
found facts and found damages as declared on in the above 
declaration. The referee found for the plaintiff in this 
action on the bond for the sale of the real estate to Hemon 
S. Blackwell in the above sums stated by the Judge of Pro­
bate to be $5,452.00, plus interest of $1,921.83, or the total 
of $7,373.83 "for which neither said executor nor his estate, 
has accounted." 

The exception presents the question of the admissibility, 
in this actoin, of the above decree of the Judge of Probate. 

This action is on special bond of the defendant for sale 
by the executor of real estate. It is not an action on an ex­
ecutor's general bond for faithful discharge of his trust as 
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executor. There was apparently no general bond. The 
bond in suit covers only the amount that was received from 
the sale within the year, or that should have been received 
at the sale, taking into consideration its fair market value 
or other pertinent facts, and the bond was also given to 
"truly apply and account for the proceeds." Judge of Pro­
bate v. Toothaker, 83 Me. 195; 22 A. 119; Miller v. Meservey, 
107 Me. 158; 77 A. 697. 

The record shows that the plaintiff offered in evidence 
the bond in suit, originally given on September 20, 1934 
with Daniel Mann Marshall as principal, and Union Safe 
Deposit & Trust Company of Delaware as surety, condi­
tioned as required by statute to observe "all provisions of 
law for the sale," * * * "and use due diligence" and to 
"apply and account for the proceeds." The record further 

· shows that it was stipulated and agreed that the defendant, 
Maine Bonding & Casualty Company, "stands in the place 
of The Union Safe Deposit & Trust Company." The author­
ity to bring the suit in the name of the Judge of Probate 
was admitted. The plaintiff offered in proof of his case the 
above mentioned decree of the Judge of Probate, which was 
objected to. 

This decree of the Judge of Probate specifically dis­
allowed the executor's final account, and, for the purpose of 
showing a breach of the conditions of the bond by non­
allowance of the account, the decree was admissible. Chap­
ter 150, Section 4 of the Revised Statutes of 1944 provides 
that the executor "shall be deemed to have performed the 
conditions" when, among other things, he has charged him­
self in an "account duly filed and allowed." 

Under the view that we take in this case, the only other 
exception, that becomes material, is that the referee erred 
in finding for the plaintiff in the amount of $7,373.83. We 
believe this contention correct. The referee found, as he 
could find, from the decree of the Judge of Probate, that 
there was a breach of the conditions of the bond, because no 
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account was "duly filed and allowed." R. S. (1944), Chap. 
150, Sec. 4. Judgment should be for the plaintiff in the 
penal sum of the bond, for the reason that others may be 
interested. 

The statute provides that "when judgment is for the 
plaintiff by verdict, default, or otherwise in any suit on a 
probate bond, it shall be entered for the penalty in common 
form, and the subsequent proceedings shall be had by the 
court as hereinafter provided." R. S. (1944), Chap. 151, 
Sec. 10. Various sections follow, providing for suits by 
creditors or others interested, and for scire facias. R. S. 
(1944), Chap. 151, Sec. 16 then provides that in subsequent 
proceedings the court shall order an execution to issue for 
"so much of the penalty of the bond as appears to be due, 
with interest and costs." See Potter v. Titcomb, 12 Me. 55; 
Potter v. Titcomb, 11 Me. 157; Cook v. Titcomb, 115 Me. 38; 
97 A. 133; Warren v. Leonard, 115 Me. 323; 98 A. 824; 
Miller v. Kelsey, 100 Me. 103; 60 A. 717; Brackett v. Thomp­
son, 119 Me. 359; 111 A. 416. Interest is added to the 
amount of the penalty of a bond from the date of the 
breach. Foster v. Kerr and Houston, 133 Me. 389, 402; 
179 A. 297; Wyman v. Robinson, 73 Me. 384, 387; 40 Am. 
Rep. 360.. 

The rule of reference in this case was in the usual form 
and gave no authority to find the amount of the execution. 
When a referee finds a breach of any of the conditions of a 
bond for sale of real estate, as here, he should find for the 
plaintiff in the penalty of the bond. R. S. (1944), Chap. 151, 
Sec. 10. In subsequent proceedings the amount of execu­
tion is to be determined. R. S. (1944), Chap. 151, Sec. 16. 

In the case of George M. Davis, 
Judge of Probate v. American 
Surety Company, 

Exceptions overruled. 
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In the case of George M. Davis, 
Judge of Probate v. Maine Bond­
ing & Casualty Company, 

Exceptions sustained. 

GERALDINE PEASE 

vs. 

DAVID SHAPIRO 

EDWARD PEASE 

vs. 

DAVID SHAPIRO 

Androscoggin. Opinion, June 23, 1949. 

Negligence. Buildings. Directed Verdict. 

The person in control of a building is bound, as between himself and 
the public, to keep buildings and other structures abutting upon 
the streets and sidewalks safe for travellers lawfully passing along 
the same. 

The owner, who has general supervision or control of a building, 
is liable when damage to the lawful pedestrian or traveller from 
snow or ice results wholly from the shape and condition of the 
roof, and the proximity of the building to the street or sidewalk. 

The presiding justice at a jury trial is authorized to direct a verdict 
for either party when a contrary verdict could not be sustained by 
the evidence. 

General motions for new trial do not reach an order directing verdicts 
for the plaintiff. On exception for failure to direct a verdict, a 
general motion after jury verdict is often considered because of 
waiver. 
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ON EXCEPTIONS. 

Action for negligent injuries and action for medical ex­
penses and loss of wife's services and companionship suf­
fered as the result of negligence of defendant. On motion 
for a new trial and exceptions to an order of the presiding 
justice directing verdict for plaintiff. Exceptions sustained. 
Case fully appears in opinion. 

John G. Marshall and John A. Platz, for plaintiff. 

Harris .i.71J. Isaacson, James R. Desmond and 
William B. Mahoney, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, FELLOWS, 

MERRILL, JJ. TOMPKINS, J., sat at argument and partici­
pated in consultation but died prior to the preparation of 
the opinion. 

FELLOWS, J. The first of these two cases is brought by 
Geraldine Pease against David Shapiro, for alleged negli­
gence on the part of the defendant in "creating a condition" 
or by suffering "a condition to exist" whereby snow and ice 
fell from the defendant's building, and injured the plaintiff 
Geraldine Pease, then upon the sidewalk. The second case 
is brought by the husband of Geraldine Pease for medical 
expenses incurred by him resulting from the alleged in­
juries, and also for loss of his wife's services and com­
panionship. No claim is made, and no evidence appears to 
show that the defendant had any personal knowledge of the 
accident or of snow conditions before. The plea was the 
general issue in both cases. The actions were tried together 
before a jury in the Androscoggin Superior Court. The 
amount of the verdict for Geraldine Pease was found by 
the jury to be $2,000 and for Edward Pease $500. 

The cases are before the Law Court on exceptions by 
defendant to the order of the presiding justice for the jury 
to return a verdict for the plaintiff in each case ; on excep-
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tions by defendant to refusal of presiding justice to direct 
a verdict for defendant; on exceptions by defendant be­
cause, on defendant's motion for new trial to the presiding 
justice, the justice did not consider the merits of the mo­
tion, but ruled "in order that the cases might go promptly 
to the Law Court." The defendant also filed general mo­
tions for new trials. 

The record shows that on February 16, 1947 the defend­
ant was admittedly the owner of a three story building at 
No. 331 Main Street in Auburn. The evidence as to exist­
ing conditions and alleged negligence came from three wit­
nesses only, George Barron, a civil engineer who made a 
plan and measurements, and the testimony of Geraldine 
Pease, and her mother Laura C. Comeau. 

It appears that on February 16, 1947 the plaintiff Ger­
aldine Pease and her mother were walking at noontime on 
the sidewalk in front of defendant's building. The plain­
tiff lived next door. The plaintiff testified that "I was talk­
ing with my mother and all of a sudden I felt something 
hit me, and at the same time I saw a red light, a ball of fire, 
and I collapsed there," and further, the plaintiff said "There 
was an awful lot of ice on the ground * * * on the sidewalk 
* * * I didn't know what had struck me * * * there were 
some big pieces of ice on the sidewalk some two feet long 
and eighteen inches thick ,:, * * and some small ones." The 
mother, Laura C. Comeau, who was with the plaintiff and 
who testified through an interpreter, said "I saw the first 
piece fall. Then I saw the second piece fall * * * from the 
roof of the building, * * * near the piazza." "The first 
one I didn't see, but the second ice it fall from the roof of 
the building and I stepped away. The piece fall and broke 
and pieces fall on her, right against her." Mr. Barron said 
that the eaves of the building were five feet ten inches from 
the line of the inside edge of the sidewalk. There was a 
gutter but no guard rail or snow fence. The roof pitched 
toward the sidewalk. There was no evidence of any defect 
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in the roof. There was no lack of repair. There was no 
evidence of any previous gathering of snow or ice, and no 
evidence of snow or ice falling before. Th~re was no evi­
dence as to how long snow or ice had been on the roof, and 
except for the snow and ice on the sidewalk there was no 
evidence as to how much had accumulated or where. There 
was no evidence of any city ordinance regarding roofs or 
protection from snow. The defendant introduced no testi­
mony. 

The plaintiff's action is for negligence and the defendant 
can be held liable only on the ground that he was negligent, 
and that there was no negligence on the part of the plaintiff 
that contributed to the injury. The person in control of a 
building is bound, as between himself and the public, to 
keep buildings and other structures abutting upon streets 
and sidewalks safe for travellers lawfully passing along the 
same. Lee v. McLaughlin, 86 Me. 410; 30 A. 65; 26 L. R. A. 
197. The owner, who has general supervision or control 
of a building, is liable when damage to the lawful pedestrian 
or traveller from snow or ice results wholly from the shape 
and condition of the roof and the proximity of the building 
to the street or sidewalk. Meyers v. Manufacturing Co., 
122 Me. 265; 119 A. 625. 

As to the direct evidence of negligence, in this case under 
consideration, the plaintiff testified that something hit her 
while she was on the sidewalk in front of defendant's build­
ing. She did not know what. Her mother who was with 
the plaintiff said that she saw the second piece of ice fall 
from the roof and that her daughter was struck. The pre­
siding justice in directing that the jury must find for the 
plaintiffs in both cases, left to the jury, as triers of facts, 
the question of the amount of damages only. The testimony 
of the mother, in effect, was by the court taken as true, and 
any inferences that might be drawn from facts and circum­
stances as testified to by other witnesses were, by the pre­
siding justice, resolved in favor of the plaintiffs. The de-
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fendant did not admit liability and expressly denied it. No 
testimony was offered in defense. 

It is the well settled law of procedure that at a jury trial 
the presiding justice is authorized to direct a verdict for 
either party when a contrary verdict could not be sustained 
by the evidence. When, on the other hand, a case is doubt­
ful, or different conclusions might be drawn from the evi­
dence by different minds, the facts should be submitted to 
the jury. Young v. Chandler, 102 Me. 251; 66 A. 539; 
Heath v. Jaquith, 68 Me. 433. The rule is clear, but often 
the application of the rule presents difficulties. 

The presiding justice in directing a verdict for the plain­
tiff where the evidence is oral, must necessarily accept the 
plaintiff's contention as true or draw inferences favorable 
to the plaintiff from facts and circumstances. In some 
cases, all persons might not be able to accept at face value 
the testimony of a witness, even if that testimony is not 
contradicted. There is no law that can compel a human 
mind to believe, or to disbelieve, uncontradicted oral testi­
mony. It may be inherently improbable. It may be im­
possible. It may be exaggerated. The silent facts and 
circumstances may raise doubts. It may not "ring true." 
The appearance, manner, or interest of a witness makes a 
vast difference to the mind of him who hears testimony and 
who must decide as to truth or value. A witness who may 
appear worthy of credence to one person may not so appear 
to another. 

In this case an interested witness testified through an in­
terpreter that she saw ice fall from the roof, and that this 
ice or snow from the roof struck her daughter. This was 
the only witness who positively testified as to where the ice 
came from. Inferences only may be drawn from the story 
of the plaintiff. Was the mother's appearance, manner of 
testifying and the circumstances such that all minds would 
necessarily accept the story at full value? Was any fact or 
inference gained or lost through the interpretation from a 
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foreign language? Was the defendant's building so situ­
ated and so constructed that if there was snow or ice on its 
roof that it could or would fall in the manner as described? 
As to the plaintiff's testimony, did any ice and snow that 
she says she saw on the sidewalk fall from the roof of the 
defendant's building to her injury, and was she free from 
negligence that contributed to her injury? Was it probable 
that the plaintiff was struck by one of the pieces of ice that 
may have been, as she says, "two feet long and eighteen 
inches thick?" How large were the pieces that struck the 
plaintiff, if any from the roof struck her? Were all the 
alleged injuries due to ice or snow falling from the defend­
ant's roof? Did she, by any chance, carelessly stumble and 
fall over ice on the walk? The plaintiff lived next door, 
and from what she stated the weather conditions to have 
been for some time previous, should she have known of a 
dangerous condition, if one existed, and taken any precau­
tions? If so, did she take any precautions? In brief, did 
the claimed injuries of the plaintiff result "wholly from the 
shape and condition of the roof and the proximity of the 
building to the sidewalk?" Meyers v. Manufacturing Co., 
122 Me. 265; 119 A. 625. 

It would appear in this case that different minds might 
draw different conclusions from the evidence, and the fact 
that the testimony is not directly contradicted does not nec­
essarily make it conclusive and binding, although uncontra­
dicted testimony is not to be utterly disregarded and arbi­
trarily ignored without reason. "It should be carefully 
considered and weighed with all other evidence in the case, 
and with all of the inferences to be properly drawn from 
facts established * * * the court is not required to put the 
stamp of verity upon it, merely because it is not directly 
contradicted by other testimony." Mitehell v. Mitchell, 136 
Me. 406; 11 A (2nd) 898, 904. 

We are of the opinion that the right of the jury to pass 
upon the evidence of liability in these negligence cases 
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should not have been taken away. The cases present doubts 
and different conclusions might be drawn by different 
minds. 

As previously stated, these cases are before the Law 
Court on exceptions by the defendant. There was also a 
general motion for a new trial filed in each case by the de­
fendant. We find it necessary to decide only the question 
of defendant's exceptions to the direction of verdicts for the 
plaintiffs. We do not pass upon the general motions. 

The general motions for new trials filed by the def end ant 
do not reach this order directing verdicts for the plaintiffs. 
The defendant's exceptions only apply. Complaints as to 
the rulings, opinions, or directions of a justice presiding, 
must be by exceptions. Rhoda v. Drake, 125 Me. 509; 131 
A. 573; Stephenson v. Thayer, 63 Me. 143; First Parish v. 
McKean, 4 Me. 508. On exceptions for failure to direct, a 
general motion after jury verdict is often considered because 
of waiver. Symonds v. Free Street Corp., 135 Me. 501; 200 
A. 801 ; 117 A. L. R. 986. The civil rule apparently differs 
somewhat from the rule in criminal cases. See State v. 
Bobb, 138 Me. 242; 25 A. (2nd) 229. The general motions, 
because of claim of excessive damages as assessed by the 
jury, would be applicable here on that question if it were 
necessary to consider damages. We do not find it to be 
necessary. 

We sustain the defendant's exceptions to the order of the 
presiding justice directing verdicts for the plaintiffs. 

The entry in each case to be 
Exceptions sustained. 
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GRANVILLE W. ANGELL 

vs. 

GERALD GILMAN 

Cumberland. Opinion, June 23, 1949. 

Contempt. Equity. Injunctions. 

In contempt proceedings jurisdictional questions may and should be 
brought to the attention of the court at any time and when it ap­
pears that the court has no jurisdiction the proceedings should be 
stayed and amendments, if allowable, be permitted, or the action 
dismissed. 

In equity, all persons who are legally or beneficially interested in the 
subject matter and results of the suit are to be made parties, and 
if not made parties, injunction will not issue against them. 

ON EXCEPTIONS. 

Suit to enjoin defendant from carrying on a certain type 
of business in accordance with specific agreement. An 
injunction was issued against the defendant and also cer­
tain lessees of the defendant's wife who were not made par­
ties to the suit. On plaintiff's petition the latter were ad­
judged guilty of contempt and bring exceptions. Excep­
tions sustained and case remanded to sitting justice. Case 
fully appears in opinion. 

Pinansky and Pinansky, for complainant. 

Harry C. Libby, Phillip F. Thorne, for respondents. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 
NULTY, JJ. TOMPKINS, J., was a member of the court at 
the time the case was assigned, but died prior to the prep­
aration of the opinion. 
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NULTY, J. This case arises out of a petition charging 
Dorothea Wilson and Freeman C. Wilson with contempt of 
court. 

The record discloses that the plaintiff in the bill in equity 
purchased and acquired from the defendant on May 15, 
1948, certain real estate in the Town of Sebago, Cumber­
land County, Maine, consisting of a dwelling house and 
store (known as Bob's Store) and the fixtures, good will 
and stock in trade, etc. of said store. The transaction was 
evidenced in part by two bills of sale, each of which con­
tained a similar specific agreement on the part of the de­
fendant that he would not enter or engage in the same line 
of business, either alone or in partnership, directly or in­
directly, in the Town of Sebago for a period of five (5) 
years from May 15, 1948, in competition with the plaintiff 
or his successors. There were certain minor exceptions not 
pertinent in this case. The record further discloses that on 
or about the latter part of July, 1948, the plaintiff filed a 
bill in equity in the Supreme Judicial Court for Cumber­
land County praying for an injunction, both temporary and 
permanent, alleging that the defendant had violated the 
specific agreements with respect to competitive business 
hereinbefore mentioned. The matter came on to be heard 
on October 15, 1948, on bill and answer, and subsequently, 
on November 5, 1948, the findings of the court were filed 
and on November 23, 1948, a final decree was filed which 
granted a permanent injunction not only against the de­
fendant, Gerald Gilman, but also against Alice Gilman, 
Dorothea Wilson and Freeman C. Wilson, and forbade the 
said defendant and said Alice Gilman and said Dorothea 
Wilson and said Freeman C. Wilson from carrying on a 
business such as was conveyed to the plaintiff, Angell, by the 
defendant, Gerald Gilman, and it also forbade the use by said 
Dorothea Wilson and said Freeman C. Wilson of certain 
equipment transferred and sold by the defendant for use 
in the business such as was conveyed to the plaintiff by the 
defendant. Attested copies of the permanent injunction 
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issued as aforesaid were served upon said Dorothea Wilson 
and said Freeman C. Wilson on November 26, 1948. 

From the findings of the sitting justice it is apparent 
that the defendant, shortly after the conveyance of the busi­
ness and good will thereof to the plaintiff with the specific 
agreement not to engage in competitive business, either di­
rectly or indirectly, began the construction of a building in 
proximity to the store which had been conveyed to the plain­
tiff by the defendant which building was to be adapted to 
a store on property owned or in the name of the defendant's 
wife, Alice Gilman. It further appears that on October 1, 
1948, while the present action was pending, said Alice Gil­
man, with knowledge of her husband's specific agreement 
contained in the bills of sale hereinbefore mentioned, made 
a lease of the property upon which the new store building 
was located to said Dorothea and said Freeman C. Wilson 
and at the same time the defendant conveyed to said Doro­
thea and said Freeman C. Wilson equipment to be used in a 
general store, together with his gasoline business. After 
the issuance of the injunction and the service thereof, ape­
tition for contempt was filed by the plaintiff against said 
Dorothea Wilson and said Freeman C. Wilson, returnable 
December 10, 1948. Answer of the respondents was filed 
as was also a stipulation which, in substance, admitted that 
said Dorothea Wilson and said Freeman C. Wilson, after 
the service of the attested copies of the permanent injunc­
tion had been served upon said Dorothea Wilson and said 
Freeman C. Wilson, continued to sell groceries and to carry 
on and operate a business such as was conveyed to the plain­
tiff by the defendant in the Town of Sebago, Maine. A 
hearing was held December 10, 1948, and at the conclusion 
of said hearing, said Dorothea Wilson and said Freeman C. 
Wilson filed a motion to dismiss said petition for contempt 
alleging as grounds therefor that the court had no jurisdic­
tion as to said Wilsons on the ground that they were not 
made parties defendant in the bill in equity which motion 
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was denied by the court and the respondents seasonably 
excepted. 

On January 14, 1949, the court adjudged the respondents 
to be guilty of contempt to which ruling the respondents, 
namely, said Dorothea Wilson and said Freeman C. Wilson, 
seasonably excepted and subsequently said exceptions were 
allowed by the sitting justice and the matter is now before 
this court for decision. 

At no stage in the proceedings were said Alice Gilman, 
said Dorothea Wilson or said Freeman C. Wilson made par­
ties to the bill in equity. 

The motion to dismiss the petition for contempt filed De­
cember 10, 1948, raises a jurisdictional question. If juris­
diction is lacking, it is fatal in every stage of a cause and 
may be and should be brought to the attention of the court 
at any time, and when it appears that the court has no 
jurisdiction, it becomes the duty of the court to stay the 
proceedings and permit amendments, if allowable, or dis­
miss the action. Darling Automobile Company v. Hall et 
al., 135 Me. 382; 197 Atl. 558; Powers v. Mitchell, 75 Me. 
364; Charles Cushman Co. et als. v. William J. Mackesy et 
al., 135 Me. 490; 200 Atl. 505; 118 A. L. R. 148; Whitehouse 
Equity Practice ( 1st Ed.) Sec. 193. 

The real issue raised by the exceptions has to do with the 
question of whether or not an injunction may be issued un­
der such conditions as exist from the record in this case 
against persons not made parties to the cause before the 
court. If the writ of injunction, which is an extraordinary 
remedy and discretionary, as well, can be issued under such 
circumstances as have been here described, then the court 
had jurisdiction of the parties. If it cannot be issued under 
such circumstances, then jurisdiction is lacking and the mo­
tion to dismiss should have been granted. In this State it 
has long held that all persons are to be made parties who 
are legally or beneficially interested in the subject matter 



206 ANGELL VS. GILMAN [144 

and result of the suit. Evans v. Chism, 18 Me. 220, 222. 
This fundamental principle concerning parties is stated in 
another way in the following language : 

The fundamental principle concerning parties is, 
that all persons in whose favor or against whom 
there might be a recovery, however partial, and 
also all persons who are so interested, although in­
directly, in the subject matter and the relief 
granted that their rights or duties might be ef­
fected by the decree, although no substantial re­
covery can be obtained either for or against them, 
shall be made parties to the suit. 

Pomeroy Equity Jurisprudence, Vol. 1, Page 98, Sec. 114. 
To the same effect see Story's Equity Procedure, 8th Ed., 
Sec. 72, 76c; also Whitehouse's Equity Practice, Sec. 153, 
156 inclusive. There are certain exceptions to this general 
rule which are not pertinent in the instant case. The fol­
lowing cases are in point in all of which the general rules 
hereinbefore mentioned are followed: Felch v. Cooper, 20 
Me. 159; Hussey v. Dole, 24 Me. 20, 24; Bailey v. Myrick, 
36 Me. 50, 52; Beals v. Cobb, 51 Me. 348, 349; Chamberlain 
v. Laney, 60 Me. 230, 234; Hichborn v. Bradbury, 111 Me. 
519, 525; 90 Atl. 385; Hyams v. Old Dominion Cl., 113 Me. 
337, 340; 93 Atl. 899. The more recent case of Medico v. 
Assurance Corp., 132 Me. 422, 425 (172 Atl. 1) summarizes 
the present law as to who are necessary or indispensable 
parties. 

Applying the general rules set forth in the above cited 
cases to this case leads only to one conclusion and that is 
that under the findings of the sitting justice said Dorothea 
Wilson and said Freeman C. Wilson, the respondents in the 
petition for contempt and also the persons named in the 
permanent injunction herebefore mentioned, had a material 
interest in the subject matter of this case and, therefore, 
should have been made parties defendant before an injunc­
tion should have been issued against them. It, therefore, 
follows that the petition for contempt cannot, under such 
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circumstances, be maintained for lack of jurisdiction of the 
respondents nor had the sitting justice any right under the 
existing law to issue an injunction against the respondents, 
said Dorothea and said Freeman C. Wilson, under the bill 
in equity filed in this proceedings until and unless said 
Dorothea Wilson and said Freeman C. Wilson were made 
parties to the cause, either on motion of the complainant or , 
on the court's own motion. The exceptions are sustained and 
the contempt proceedings are ordered dismissed and the in­
junction against the respondents, said Dorothea Wilson and 
said Freeman C. Wilson, is hereby ordered vacated and dis­
solved. Inasmuch as there may be equities between the 
parties in this cause which should be determined and ad­
justed, the case is remanded to the sitting justice below for 
action in accordance with the opinion. 

So ordered. 
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JOSEPH TARDIFF 

vs. 

M-A-C PLAN OF NE 

Androscoggin. Opinion, June 27, 1949. 

Conditional Sales. Recording. 

The signature of the "person to be bound" by a conditional sale agree­
ment satisfied all the requirements of R. S., 1944, Chap. 106, Sec. 8, 
to make its provisions effective between the original parties to it. 

Nothing less than full compliance with the statutory requirements as 
to the recording of such an instrument can make it effective against 
a purchaser for value. 

Only an agreement signed by the person to be bound is available for 
record under R. S., 1944, Chap. 106, Sec. 8, to control the title to 
the property to which it relates. 

The action of a recording officer in copying an unsigned agreement 
on the record is a nullity. 

ON EXCEPTIONS. 

The plaintiff, after purcliasing an automobile from the 
vendee to which a conditional sales agreement related, paid 
the defendant the unpaid part of the purchase price upon 
demand, on its representation that the conditional sales 
agreement had been recorded. Plaintiff demanded a refund 
upon discovering that the recorded instrument bore a type­
written signature and was merely a copy. The demand was 
refused. Defendant filed exceptions to a judgment ren­
dered by a Justice of the Superior Court for the plaintiff. 
Exceptions overruled. Case fully appears in the opinion. 

Israel Alpren, Harris M. Isaacson, Irving Friedman, 
for plaintiff. 
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John Mahon, Nathan W. Thompson, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, JJ. 

MURCHIE, C. J. The sole issue raised by the defendant's 
exceptions in this case involves the propriety of a decision 
by a Justice of the Superior Court, to whom it was sub­
mitted on the Agreed Statement of Facts presented here, 
that: 

"the recording of an unsigned copy of a condi­
tional sale agreement is not a recording of the 
agreement'' 

within the meaning of R. S., 1944, Chap. 106, Sec. 8. It is 
stipulated expressly in the Agreed Statement that if the 
recording disclosed therein "was not valid between the par­
ties" to the action, neither of whom was a party to the in­
strument, i.e. if the plaintiff was not chargeable with con­
structive notice of it, judgment should be rendered for the 
plaintiff for $680, without costs. Such was the award. 

The case involves two sales of an automobile. The first 
occurred on August 3, 1946, when the conditional sale agree­
ment involved in the decision, hereafter called the "Agree­
ment," was executed between the vendor, therein and here­
after called the "Dealer," and the vendee, therein and here­
after called the "Purchaser." It was a form of consider­
able length universally used in the trade, according to the 
Agreed Statement, which was neither intended for record 
nor recorded. The second was on October 4, 1946, when the 
plaintiff acquired the automobile from the Purchaser as a 
purchaser for value. In the interval the Dealer had as­
signed the Agreement to the defendant and the defendant 
had caused two condensed, or summarized, or "Short Form," 
copies of it to be prepared, setting forth all the essential 
terms of the Agreement, including the provision that title 
to the automobile should remain in the Dealer until the pur­
chase price was paid in full. One of these was forwarded to 
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the Purchaser for his signature, signed, and returned. That 
copy was never recorded. The other was completed by the 
defendant, by having the name of the Purchaser typewrit­
ten on the signature line, and forwarded to the municipality 
where the Purchaser resided on August 3, and continued to 
reside, for record. This, undoubtedly, was intended to pro­
vide the Dealer and his assigns with the protection afforded 
by the statute, but the copy was never signed by the Pur­
chaser, as was noted on the records of the municipality 
where it was received for record on August 23, 1946. While 
it has no bearing on the issue, it should be noted, perhaps, 
that the surname of the Purchaser was misspelled in the 
typing of it. 

On December 12, 1946, the defendant made written de­
mand on the plaintiff for $704.86, being the unpaid part of 
the purchase price under the Agreement, advising him of 
the Agreement and asserting that it was recorded. Plain­
tiff paid the sum demanded and later secured an insurance 
rebate of $24.86. When the original documents were de­
livered to him, he discovered the facts relative to the record 
and demanded the refund of the balance of $680. His claim 
therefor being rejected, the present action was commenced. 

The rights of the parties are controlled by R. S., 1944, 
Chap. 106, Sec. 8, which provides that no agreement that 
personal property sold and delivered shall remain the prop­
erty of the seller shall be valid unless : 

"in writing and signed by the person to be boundn 
and that, although so written and signed, it shall not be 
valid: 

"except as between the original parties thereto 
unless it is recorded" 

in the town where the party to be bound resides. 

The requirement of record for instruments intended to 
control the title to chattels has been a part of our law since 
P. L., 1839, Chap. 390 imposed it with reference to per-
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sonal property mortgages securing amounts in excess of 
$30. P. L., 1870, Chap. 143 made that law, as contained 
in R. S., 1857, Chap. 91, Sec. 1, applicable to conditional 
sales. Prior to the time when the statute stated that where 
there was more than one mortgagor the requirement con­
templated a record in each town where any mortgagor re­
sided, the court had placed that construction on it. Rich v. 
Roberts, 48 Me. 548; Morrill v. Sanford, 49 Me. 566. It has 
been declared also in decided cases that the burden of estab­
lishing that a personal property mortgage, or a conditional 
sale agreement, encumbers, or controls, the title of the prop­
erty involved rests upon the party relying on it, Horton v. 
Wright, 113 Me. 439; 94 A. 883, and that nothing less than 
full compliance with all statutory requirements will satisfy 
that burden. Gould v. Huff, 130 Me. 226; 154 A. 574. 

The instant case presents an agreement "in writing and 
signed" by a single "person to be bound," which satisfies the 
requirements of the statute as far as the original parties 
to it are concerned, but although the signature of that party 
was affixed to two writings setting forth that the title had 
been retained by the Dealer, it is stipulated expressly that 
neither was presented to any recording official for record, 
or recorded, and that what was so presented, and spread up­
on the records, was not "signed by the person to be bound." 

Such facts present an issue that is of novel impression 
in this jurisdiction, but has been decided in other courts. 
Decisions in adjudicated cases, cited infra, justify the state­
ment made with reference to it in 23 R. C. L. 226, Sec. 88, 
substantially repeated in 48 Am. Jur. 487, Sec. 118, that 
where an instrument: 

"as it appears on the record, contains defects 
which would render it void, if they existed in the 
original * * * (it) is treated as not recorded, 
whether the defect is apparent on the face of the 
record or not." 
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Both texts state this to be the rule : 

"although there are no such defects in the 
original" 

[144 

but that situation is not presented in the instant case, where 
the lack of signature, if it is a defect, is a defect of the in­
strument presented for record, and the record so states. 

Cases in which the record of a defective instrument has 
been declared insufficient to provide constructive notice 
that would bind a bona fide purchaser of the property to 
which it relates are Hodgson v. Butts, 3 Cranch 140; 7 U. S. 
140; 2 L. Ed. 391; 2 S. Ct. 391; Heister v. Fortner, 2 Binn. 
(Pa.) 40; 4 Am. Dec. 417; Carter v. Champion, 8 Conn. 
549; 21 Am. Dec. 695; Sawyer v. Adams, 8 Vt. 172; 30 Am. 
Dec. 459 ; Herndon v. Kimball, 7 Ga. 432 ; 50 Am. Dec. 406 ; 
Shepherd v. Burkhalter, 13 Ga. 443; 58 Am. Dec. 523; 
Pringle v. Dunn, 37 Wis. 449; 19 Am. Rep. 772. See also, 
Churchill v. Demerritt, 71 N. H. 110; 51 A. 254, and Gen­
eral Motors Acceptance Corp. v. Brackett & Shaw Co., 84 
(N. H.) 348; 150 A. 739; 70 A. L. R. 591. 

In Pringle v. Dunn, supra., the court declares it to be a 
familiar rule : 

"that an instrument must be properly executed 
and acknowledged so as to entitle it to record, in 
order to * * * operate as constructive notice to a 
subsequent purchaser." 

As authority for that statement Mr. Justice Story is cited 
and quoted (1 Eq. Jur., Sec. 404), with several cases, in­
cluding Heister v. Fortner, supra. To the same effect is the 
declaration of the Connecticut Court in Carter v. Champion, 
supra, which dealt with a deed to realty. The statement 
there was that the deed to be recorded under the statute was 
that: 

"spoken of in the statute," 
wherein it was said that a deed was not valid unless writ-
ten, subscribed, witnessed, and acknowledged, as that un-
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der consideration was not. Under our statute the instru­
ment to be recorded, to give such a party as the Dealer, in 
the instant case, or his assignee, the benefit of the protec­
tion it affords, is one "signed by the person to be bound." 
That presented for record, and recorded, was unsigned. 
The lack of a signature is as outstanding a defect as the 
omission of any one formality could be. That a duplicate of 
the unsigned instrument presented for record had been 
"signed by the person to be bound" cannot benefit the de­
fendant. Its sole reliance under the statute must be on the 
one submitted to the recording officer for record. That was 
not entitled to record. The action of the recording officer 
in spreading it upon the record was a nullity. 

Exceptions overruled. 
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ARTHUR A. FONTAINE 

vs. 

THOMAS PEDDLE 

Kennebec. Opinion, July 6, 1949. 

Abatement. Non.suit. 

The fact that a second suit was commenced while the first suit was 
pending does not show that the second suit was vexatious and upon 
a plea in abatement,· the court must determine whether the second 
suit was vexatious or necessary to protect and secure the plaintiff's 
rights. 

Voluntary nonsuit is a matter of right. 

The overruling of a plea in abatement to second suit and the order 
of the case to trial upon the merits is not error where it appeared 
that real estate attached in first suit was heavily encumbered and 
of doubtful security and plaintiff had filed motion for a voluntary 
nonsuit. 

ON EXCEPTIONS. 

Action in assumpsit with account annexed and a later 
action in the same cause in the same court. Plaintiff filed a 
motion for a voluntary nonsuit in the first action, and de­
fendant filed a plea in abatement in the second suit both of 
which were heard simultaneously by the court. Defendant 
brings exceptions to granting of the voluntary nonsuit, and 
overruiing of the plea in abatement. Exceptions overruled. 

Charles A. Peirce, for plaintiff. 

McLean, Southard and Hunt, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 
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FELLOWS, J. This case is on exceptions by defendant to 
rulings by the presiding justice at a term of Kennebec 
County Superior Court. The Bill of Exceptions is based on 
the fact that the plaintiff Arthur Fontaine sued out a sec­
ond action in the same court against Thomas Peddle while 
a first action was pending for the same cause. The plea in 
abatement filed by the defendant to the second suit and the 
plaintiff's motion for voluntary nonsuit in the first suit were 
heard by the court at the same time. Exceptions were taken 
by the defendant to the granting of motion for nonsuit, and 
to the overruling of plea in abatement. A trial was then 
had in the second action, and the jury found for the plain­
tiff in the sum of $591.25, as claimed in the account annexed. 

It appears that an account for labor and materials per­
formed and furnished for construction of a road on de­
fendant's premises was claimed by the plaintiff, Arthur 
Fontaine, to be due him from the defendant, Thomas Ped­
dle. The plaintiff sued out a writ of assumpsit with ac­
count annexed, ad damnum $1,000, and attached the de­
fendant's real estate on July 29, 1947 and obtained service 
August 22, 1947. The writ was entered at the October 
Term 1947 of Kennebec Superior Court and continued from 
term to term to the October Term 1948. On September 1, 
1948 the plaintiff brought the second action and attached 
the defendant's Pontiac automobile. This second suit was 
entered at the October Term 1948, and was the action which 
the defendant desired to abate and which was tried. On the 
first day of the October Term 1948 the plaintiff filed motion 
for voluntary nonsuit in the first action which was granted, 
and the costs ordered paid forthwith to defendant. On the 
same first day of the October Term 1948 the defendant filed 
a plea in abatement to the second action on the ground that 
there was another action pending between the parties for 
the same cause. After demurrer to the plea had been over­
ruled, the plaintiff, under right reserved and permission 
granted, filed replication that the prior suit had been termi­
nated by voluntary nonsuit. Defendant filed rejoinder that 
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plaintiff "began his second action to vex and harass the 
said defendant." To this rejoinder plaintiff answered that 
he did not "bring the second action to vex and harass." 
This issue of fact was submitted to the presiding justice 
for his decision thereon. 

Evidence was presented by the defendant of the value of 
the real estate, the encumbrances thereon, the facts and 
circumstances relative to bringing the first and second ac­
tions, the claimed detrimental effect on defendant's per­
sonal and business affairs, the conversations between par­
ties and counsel, and the giving of bond to release auto­
mobile. The presiding justice, in effect, found that the 
plaintiff did not "vex and harass" by bringing the second 
suit, that it was not in fact "vexatious" but was necessary 
to "protect plaintiff's rights," and overruled the defendant's 
plea in abatement. Exceptions were taken and the case 
went to a trial resulting in verdict for the plaintiff for 
the amount claimed. 

It does not appear that there was any defect in the first 
suit brought, but it does appear that the real estate attached 
as belonging to the defendant was heavily encumbered. The 
appraisal value of defendant's real estate, set by experts 
who testified for the defendant and one of whom had the 
property to sell, was $11,500. The amount due on two mort­
gages thereon was about $3,700. There was a wife's one­
third interest in expectancy, and there were attachments in 
the sum of $1,575 ahead of the attachment made by plain­
tiff. In addition there was a tax lien. To satisfy a judg­
ment for the plaintiff's claim for $591, according to the de­
fendant's own contentions, it would be necessary for plain­
tiff to arrange to pay prior claimants approximately $7,500. 
In other words, there was a possible equity of $4,000 from 
which the plaintiff might be paid the amount of a judgment, 
if the property brought as much as the $11,000 at sheriff's 
sale. 
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The mere fact that a second suit was commenced by the 
plaintiff while the first suit was pending does not show that 
the second suit was necessarily vexatious. The rule allow­
ing a plea in abatement for pendency of another action is 
applied to promote justice. The court may inquire and de­
termine whether the second suit was vexatious or was nec­
essary to protect and secure the plaintiff's full rights. In 
fact, the plea in abatement may sometimes be avoided by 
discontinuance of the former action even after the plea is 
filed. Brown v. Brown, 110 Me. 280; 86 A. 32. Where two 
actions, however, are brought for the same cause at the 
same time both actions will be abated upon plea seasonably 
filed. Garoufalis v. Agia Trias, 119 Me. 452; 111 A. 757. 

Here, the record shows that the plaintiff had a real estate 
attachment in the first case but the real estate was heavily 
encumbered and its sale value uncertain. The plaintiff had 
an account for goods and materials sold and delivered. What 
apparently disturbed the defendant was the necessity to 
secure a bond to release the attachment of his automobile, 
and the fact that he was deprived of its use for several 
days. The plaintiff, as the presiding justice found, should 
not be compelled under the circumstances here to rely on 
doubtful and most uncertain security, when, long after his 
first suit, the certain security appeared. If there was delay 
for the defendant in securing bond to release the attach­
ment, the evidence indicates that he himself was at fault 
for the greater part of the delay. Then, too, the plaintiff 
went to voluntary nonsuit in the first action at the return 
term of the second, and on the same day of the filing of plea 
in abatement. The nonsuit costs were ordered paid forth­
with as required by R. S. (1944), Chap. 100, Sec. 164, and 
that the payment of the costs was duly made is not ques­
tioned. The voluntary nonsuit was a matter of right. 
Washburn v. Allen, 77 Me. 344; Hayden v. Railroad, 118 Me. 
442; 108 A. 681. 
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The evidence does not indicate that the defendants had 
been in any manner disturbed by the attachment of his real 
estate in the first suit. There were many prior encum­
brances and attachments of long standing. The plaintiff, 
however, was undoubtedly troubled by lack of apparent 
ability to collect a judgment, and as a result allowed his case 
to be continued term after term for the period of a year. 
When the plaintiff found certain security he brought the 
second suit, and then moved for nonsuit in the prior suit 
at the first opportunity. 

It was the duty of the presiding justice, on plea in abate­
ment filed in the second action, to balance the annoyance or 
expense to the defendant, if any, as against the rights of 
the plaintiff, and "if it appears that the second suit was 
not brought to harass or vex the defendant, and is not in 
fact vexatious, it is more equitable to allow the second suit 
to stand and the first to be discontinued upon proper terms, 
if not already discontinued, than to order an abatement of 
the second suit and thereby subject the plaintiff to the pos­
sible loss of substantial rights, and in any event to the ex­
pense and delay of beginning anew." Brown v. Brown, 110 
Me. 280, 284. 

The rulings of the presiding justice in the case at bar 
have legal and sufficient evidence to support them. 

Exceptions overruled. 
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CHARLES A. PERRY 

AND 

FRANK C. PERRY 

vs. 

FRED DODGE 

Waldo. Opinion, July 8, 1949. 

Equity. Weirs. 

219 

The adequacy of a statutory remedy for a violation of rights created 
by statute is for the legislature and not for the court. 

The principle that the court in equity may assess damages recover­
able at law incidentally to the end that complete relief may be 
granted is not applicable in the absence of a special prayer or of a 
prayer for general relief. 

Plaintiff not entitled to an accounting for monies received from the 
sale of fish nor have proceeds impressed with a trust where fish 
were caught in a weir maintained by defendants below low water 
mark contrary to the statute and without consent of the plaintiff. 

Fish are ferae naturae and belong to the first taker. 

ON APPEAL. 

Bill in Equity for an accounting. From a decree for the 
defendant plaintiff appeals. 

Charles A. Perry, for plaintiff. 

Clyde R. Chapman, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 

NULTY, WILLIAMSON, JJ. 

WILLIAMSON, J. The plaintiffs appeal in equity from 
the denial of an accounting sought under prayers in their 
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bill that the defendant account to the plaintiffs for all 
monies or other benefits received by him by the sale of fish 
from a certain weir for the season 1948 and that such 
monies or other benefits be impressed with a trust for the 
benefit of the plaintiffs. The appeal is dismissed. 

The plaintiffs are the owners of shore property. The de­
fendant maintained a fish weir over the tide-waters and 
flats off the uplands owned by the plaintiffs without the li­
cense from the town and the consent of the owners required. 
by statute. R. S., Chap. 86, Secs. 7-11, inc., and Sec. 12, 
enacted in the Laws of 1947, Chap. 257. The plaintiffs at 
no time had a license from the town, required by the same 
statute, for the erection and maintenance of a weir. 

The weir proper, or the pound or enclosure, was below 
low-water mark. The findings of the single justice indicate 
that a leader reached from the weir to a point on the plain­
tiffs' shore above low-water mark. 

The defendant had maintained and operated a fish weir 
for several seasons ending with 1947 under a lease from the 
then owners of the flats and uplands of a fish weir privilege 
on the property "with right to construct a weir on said 
privilege, providing permit is secured from lawful author­
ities, to use and fish the same, with all rights and privileges 
thereto pertaining." At no time did he have the required 
license from the town, but the then owners did not object 
to the use of the weir privilege on this ground. 

In March 1948 the plaintiffs acquired the property, and 
the defendant was forbidden by them to maintain and oper­
ate the weir. The defendant thereafter rebuilt the weir at 
substantial expense, completing the construction about May 
1, 1948, and maintained and operated it during the 1948 
season. The bill in equity was filed on June 4, 1948. 

By the final decree filed December 4, 1948 the plaintiffs' 
bill was sustained and a permanent injunction issued, re­
straining the defendant "from trespassing over the tide-
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waters and flats off the uplands of these plaintiffs - and 
from maintaining or operating said fish weir .... " No ap­
peal was taken from these provisions of the decree. 

The plaintiffs' urge that the provisions of R. S., Chap. 86, 
Sec. 11, reading : 

"and no fish weir, trap, or wharf shall be erected 
or maintained in tide-waters below low-water 
mark in front of the shore or flats of another, 
without the owner's consent, under a penalty of 
$50 for each offense, to be recovered in an action 
of debt by the owner of said shore or flats." 

provide inadequate relief for interference with their rights. 

In Sawyer v. Beal, 97 Me. 356, at 358; 54 A. 848, 849, 
Chief Justice Wiswell, in an action of debt to recover the 
penalty under the above statute, said, 

"The very purpose of the statute is to extend to 
him ( the shore owner) additional protection in 
the enjoyment of his rights as such owner, and to 
give him a remedy for injury, where, prior to the 
statute, there was neither remedy nor injury in 
the legal sense." 

The Legislature created both the right of the shore owner 
to be protected against injury from a weir below low-water 
mark and the penalty for violation of such right. The 
adequacy of the statutory remedy against an injury exist­
ing only by virtue of the statute is for the Legislature and 
not for the Court to determine. 

"Whenever a legal right is wholly created by stat­
ute, and a legal remedy for its violation is also 
given by the same statute, a court of equity has no 
authority to interfere with its reliefs, even though 
the statutory remedy is difficult, uncertain, and in­
complete." Pomeroy's Equity Jurisprudence, 5th 
Ed. 1941, Sec. 281. 

Insofar as the plaintiffs have been injured by the exist­
ence of a leader to the weir above low-water mark, they 
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have full and adequate remedies at law for trespass and for 
such interference with their exclusive right of fishing by 
erecting or attaching fixtures to their shore and other 
rights as they may be able to establish. Mattheius v. Treat, 
75 Me. 594. 

The court in equity may assess damages recoverable at 
law incidentally to the end that complete relief may be 
granted. Whitehouse, Equity Jurisdiction Pleading and 
Practice, 1900 Ed., Sec. 560. In the instant case, however, 
there is neither a special prayer for such relief nor a prayer 
for general relief. Accordingly, assessment of such dam­
ages as an incident to the granting of injunctive relief is 
not here available to the plaintiffs. Whitehouse, supra, Sec. 
223. 

The plaintiffs also seek to bring their case within the 
jurisdiction of equity on the theory that a trust in the pro­
ceeds of the fish taken in the weir and sold by the defendant 
was created by a wrongful interference with their rights. 
The prayer for an accounting is based on such theory. For 
the purpose of determining jurisdiction, we may consider 
the bill was brought to establish such a trust without the 
prayer for injunctive relief. It is apparent that the remedy 
by an accounting under the trust theory is not incidental to 
the injunctive relief. There was no reason for the court 
in equity to declare a trust existed for the reason that the 
bill was properly brought and maintained for an injunction. 

The plaintiffs' bill for the purpose of establishing a trust 
was brought substantially to recover damages for trespass 
or conversion of fish, for which adequate remedies at law 
exist. 

Equity had no jurisdiction to entertain the bill for such 
purpose. Nor did equity acquire jurisdiction on the ground 
an accounting was necessary. It does not appear that any 
evidence here sought could not be obtained in actions at law. 
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United States v. Bitter Root Development Co., 200 U. S. 451; 
50 L. Ed. 550; 25 Sup. Ct. Rep. 318; see note 53 A. L. R. 815. 

It is further to be noted that there was no conversion of 
the fish by the defendant Fish are ferae naturae and belong 
to the first taker. Here the fish were fish taken by the de­
fendant in the pound or enclosure of the weir below low­
water mark. Treat v. Parsons, 84 Me. 520; 24 A. 946. For 
this reason alone, without considering under what circum­
stances a trust may arise from unlawful conversion of prop­
erty, the relief sought is not available to the plaintiffs. 

The entry will be, 

Appeal dismissed. 

Decree below affirmed. 
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ALICE M. HILL, EXECUTRIX 

WILL OF PAUL S. HILL 

vs. 

PAUL 8. HILL, JR., AND 

TRULL HOSPITAL 

York. Opinion, July 12, 1949. 

Gift. 

[144 

To constitute a valid gift inter vivos, the donor must part with all 
present and future dominion over the property given. 

In gift inter vivos delivery to donee must be accompanied with intent 
to surrender all present and future dominion over property, and, 
evidence of such intention must be full, clear, and convincing. The 
burden to prove a gift is on the donee. 

If it is the intention of a donee that alleged gift is to take effect only 
at death of donor, gift is ineffectual as an attempted testamentary 
disposition of property, which can only be accomplished by will. 

ON APPEAL. 

Action by executrix against defendants to recover certain · 
personal property as property of the estate. From decree 
for defendants, plaintiff appealed. Appeal sustained and 
case remanded for entry of decree in conformity with 
opinion. 

Berman, Berman & Wernick, 
Vincent L. Hennessy, for plaintiff. 

Linnell, Brown, Perkins, 
Thompson and Hinckley, for defendant, Paul S. Hill. 

Margaret Currie, for Trull Hospital. 
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SITTING: MURCHIE, C. J., FELLOWS, MERRILL, WILLIAMSON, 
JJ. 

WILLIAMSON, J. The case arises on appeal from a de­
cree in equity upholding a gift inter vivos of certain cor­
porate stock by plaintiff's testator (the donor) to the de­
fendant, Paul S .. Hill, Jr. (the donee). Delivery of the 
stock is not in dispute. The issue is: Was there error in 
finding the donor had the requisite intention to make a valid 
gift inter vivos? The appeal is sustained. 

The donor was the owner of one-half of the capital stock, 
or one hundred and fifty shares, of the Trull Hospital, a cor­
poration. In 1941 he conferred with an attorney at law 
about the disposition of his estate. The attorney was re­
quested to accept delivery of the certificate representing the 
one hundred and fifty shares of stock and "to hold that cer­
tificate during his life and upon his death to deliver it to his 
son, Stanley Hill, Jr. (the donee) ." The attorney testified: 
"He (the donor) said he wanted to fix his affairs for his son 
and his wife in a manner which would cause them the least 
inconvenience after he died;" and further, "He ·(the donor) 
said he wished to fix things for his widow and his son with 
the least inconvenience to them. He said that making the 
stock over to be held until his death and executing the deed 
to be held until his death would enable his son, upon his 
death, to have possession of the stock in the course of the 
administration of the hospital, and would enable his wife 
to have immediate possession of the Pool property; then 
they would not be obliged to wait for the course of adminis­
tration." 

The attorney informed the donor "that he, of course, was 
putting that (meaning the stock) entirely out of his hands, 
out of his control, it would have to remain so;" 

The stock, which bore an assignment in usual form to the 
donee, was placed by the donor in an envelope on which the 
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attorney had typed the following inscription with the name 
of the attorney: 

"This envelope contains Certificate of Stock, Trull 
Hospital, 150 shares, Paul S. Hill, dated N ovem­
ber 16, 1923, assigned to Dr. Paul Stanley Hill, Jr. 
March 15, 1935, for delivery to Dr. Paul Stanley 
Hill, Jr. upon the decease of Paul S. Hill. De­
livered to me this second day of April, 1941 by 
Paul S. Hill for delivery as above stated." 

The envelope was sealed and delivered by the donor to the 
attorney, who retained possession until after the donor's 
death. At the same time the attorney gave to the donor a 
signed receipt, as follows: 

"Received from Dr. Paul S. Hill one Certificate of 
Stock, Trull Hospital, one hundred and fifty shares, 
dated November 16, 1923, for delivery according 
to instructions given. 
April 2, 1941." 

As part of the same transaction, the donor requested the 
attorney to prepare a deed conveying certain real estate to 
his wife, to be held by the attorney during his lifetime and 
delivered upon his death to his wife, and a will leaving his 
entire estate to his wife. 

On the following day the deed and will were executed and 
were left with the attorney. The will, which was allowed 
in 194 7, reads insofar as the do nee is concerned, as follows : 

"I leave my best wishes to my son, Paul S. Hill, Jr., 
who is well situated in life and whom I have glad­
ly assisted." 

From the delivery of the stock in 1941 until his death in 
1947, the donor continued his active interest in the manage­
ment and operation of the Hospital. Negotiations by the 
donor for the sale of the Hospital were in progress at the 
time of his death. 

So far as the record discloses, the delivery of the stock 
and the instructions to the attorney were known only to 
the donor and the attorney. 
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There is no suggestion of fraud in the case and, as before 
stated, the issue is whether or not the donor at the time the 
stock was delivered to the attorney had the requisite inten­
ion to make a valid gift inter vivos. 

The law applicable to gifts inter vivos is fully stated in 
Rose v. Osborne, 133 Me. 497, 500-501; 180 A. 315, 317. 

"To constitute a valid gift inter 'Vivos the giver 
must part with all present and future dominion 
over the property given. He can not give it and at 
the same time retain ownership of it. There must 
be a delivery to the donee or to someone for the 
donee and the gift must be absolute and irrevo­
cable without any reference to its taking effect at 
some future period." Norwa.y Savings Bank v. 
Merriam, et als., (88 Me. 146) on page 149; 33 A. 
840, 841. 

"Delivery to the donee is not enough unless accom­
panied with an intent to surrender all present and 
future dominion over the property. The burden to 
prove the gift is on the donee." 

In Barstow, et als. v. Tetlow, Aplt., 115 Me. 96, 99; 97 A. 
829, 831, the court said: 

"If the intention be that the gift is to take effect 
only at the death of the donor it is ineffectual, be­
cause that would be an attempted testamentary 
disposition of property which can be accomplished 
only by means of a valid will." 

The retention of a life interest in the property by the 
donor does not defeat a gift. For example, dividends on 
stock. In re Chapple's Estate, 332 Pa. St. 168; 2 A. (2nd) 
719; 121 A. L. R. 422; Woolley v. Taylor, 45 Utah 227; 
144 P. 1094; Fall River National Bank v. Estes, 279 Mass. 
380; 181 N. E. 242. 

The requisite intention, as set forth in Eddy v. Pinder, 
131 Me. 139, 143; 159 A. 727, must clearly appear; and 
evidence of such intention, for reasons stated in Gledhill v. 
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McCoombs, 110 Me. 341; 86 A. 247; 5 A. L. R., N. S. 726; 
Ann. Cas. 1914 D. 294, should be full, clear and convincing. 

In Tripp v. McCurdy, 121 Me. 194; 116 A. 217, involving 
a gift inter vivos by a deed delivered to a third party, Chief 
Justice Cornish, after pointing out that the intent of the 
grantor or donor is the controlling factor, said on Page 197: 

"Whether or not delivery to a third person is ab­
solute and irrevocable or qualified and revocable 
depends in the first instance upon the intention of 
the grantor, and that is to be gleaned from his 
words and acts at the time, the attendant circum­
stances and from his subsequent conduct." 

The intention of the donor to make an absolute, irrevo­
cable, and complete delivery of the stock rests upon the in­
ferences to be drawn from the statement to him by the at­
torney to the effect he was putting the stock entirely beyond 
his control, and from the fact that he executed a will leaving 
nothing to the donee. 

Apart from these facts and whatever inferences may be 
drawn therefrom, the case is substantially like Eddy v. 
Pinder, supra, in which delivery of a deed by a grantor to 
his attorney, with instructions to deliver it to the grantee 
after his decease, with no one having knowledge of the 
transaction except the grantor and his attorney, was held 
not to be a valid gift inter 1vivos. 

In executing his will the donor no doubt had in mind 
the delivery of the stock and deed to the attorney. The will, 
however, is consistent either with a completed gift of the 
stock or with an attempt to pass ownership of the stock and 
the real estate, not then, but at the donor's death, to avoid 
delay and inconvenience of administration. 

The statement by the attorney about putting the stock be­
yond the donor's control remains the only fact on which to 
base by inference an intent on the part of the donor to make 



Me.] HILL, EXEC. VS. HILL, ET AL. 229 

a present gift. The statement is unsupported by any other 
evidence clearly pointing to such intent. 

The intention by the donor to make a gift inter vivos was 
not clearly manifested. The light thrown upon his inten­
tion at the time of the delivery by his subsequent acts, and 
particularly by his continued active interest in the Hospital, 
his failure to disclose a gift, and the negotiations for sale, 
makes clear, and indeed compelling, the inference that the 
donor did not intend to make a gift inter vi'vos but to make 
a gift to take effect at his death in evasion of the statute of 
wills. The statement by the attorney, above referred to, 
provides too narrow a base for an inference that the donor 
intended, to use the words of the decree, "said stock to be­
come the property of (the donee) subject only to his life in­
terest." 

Facts, here lacking, pointing to a completed gift, distin­
guish the following cases from the present situation. The 
gift was known to the donee, in Tripp v. McCurdy, supra. 
The certificate of deposit had been transferred to the donee's 
name, in Streeper v. Myers, Ohio, 132 Ohio St. 322; 7 N. E. 
(2nd) 554. There was a memorandum that the stock was 
the property of the donee in Woolley v. Taylor, supra. De­
livery was made by the donor to the donee in Gledhill v. 
McCoombs, supra, and In re Chapple's Estate, supra. The 
deed contained a reservation of a life estate in Dickerson v. 
Dickerson, 322 Ill. 492; 153 N. E. 740. 

In Innes v. Potter, 130 Minn. 320; 153 N. W. 604; 3 
A. L. R. 896, the stock assigned to the donee, and a letter 
from the donor to the donee stating that the donor had 
transferred the stock to the donee, were deposited with a 
third party for delivery to the donee after the donor's death. 
In the present case there is no such memorandum. 

In our opinion, the finding by the single justice was clear­
ly wrong, and the appellant has sustained his burden of 
showing the error. Brickley v. Leonard, 129 Me. 94; 149 A. 
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833; Gatchell v. Gatchell, 127 Me. 328; 143 A. 169; Holmes 
v. Vigue et alii, 133 Me. 50; 173 A. 816. 

The transaction must fail as a gift inter vivos. It was an 
attempted testamentary disposition. 

"There is but one way of making a testamentary 
disposition of property and that is by will; the 
statute of wills was invented and adopted for the 
express purpose of establishing a legally defined 
procedure to be employed in giving post mortem 
effect to an ante mortem disposal of property." 
Maine Savings Bank v. Welch, 121 Me. 49, 51; 
115 A. 545. 

The single justice erred in finding that plaintiff's testator 
intended the stock to become the property of the defendant, 
Paul S. Hill, Jr., subject only to his life interest; that the 
delivery of the stock to the attorney was absolute, unquali­
fied and irrevocable; and that title thereby passed to the de-­
fendant, Paul S. Hill, Jr. 

The stock was the property of the plaintiff's testator at 
his decease. The certificate is to be delivered by the de­
fendant to the plaintiff in her capacity as executrix. The 
plaintiff is entitled to costs against the defendant, Paul S. 
Hill, Jr. 

Appeal sustained. 

Remanded for entry of a decree, 
in accordance herewith. 
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STATE OF MAINE 

vs. 

JERRY D. BELLMORE 

Oxford. Opinion, July 15, 1949. 

Intoxicating Liquor. 

231 

Complaint charging respondent with unlawful sale of "liquor" does 
not sufficiently charge respondent with a crime under the constitu­
tion of the state notwithstanding provision of the statute that 
wherever the word "liquor" is used, it shall mean "intoxicating 
liquor" since the crime is the unlawful sale of intoxicating liquor. 

ON EXCEPTIONS. 

Respondent demurred to a complaint charging the unlaw­
ful sale of liquor. From the overruling of the demurrer, re­
spondent filed exceptions. Exceptions sustained. 

Robert T. Smith, County Attorney, for State of Maine. 

Benjamin L. Berman, David V. Berman, for respondent. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 

NULTY, J. This case comes forward on exceptions al­
lowed by the presiding justice to the overruling of a de­
murrer joined in by the County Attorney for the State. 

The record discloses that the respondent was charged 
with an unlawful sale of liquor in a complaint issuing out of 
the Rumford Falls Municipal Court. The body of the com­
plaint avers: 

"that Jerry D. Bellmore of Rumford in said Coun­
ty of Oxford at said Rumford on the 3rd day of 
December A. D. 1948, did unlawfully sell a certain 
quantity of liquor, to wit, approximately two 
ounces of liquor to one Philip Violette, the said 
Jerry D. Bellmore not having then and there a li-
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cense therefor issued by the State Liquor Com­
mission as provided by law, against the peace of 
said State, and contrary to the form of the Statute 
in such case made and provided." 

[144 

The demurrer sets forth that the matters contained in said 
complaint are not sufficient in law because no judgment can 
be given thereon, there being no allegation that the "liquor" 
referred to and mentioned in said complaint as being the 
subject of the unlawful sale was "intoxicating liquor" and, 
therefore, that no violation of law is charged therein. The 
complaint purports to charge an unlawful sale of a certain 
small quantity of liquor and it should be noted that the 
liquor so alleged to have been the subject of the unlawful 
sale was not described as intoxicating liquor. The State as­
serts that it is unnecessary to allege that the liquor is in­
toxicating because the definition of liquor as found in the 
Revised Statutes of 1944, Chapter 57, Section 1, defines the 
meaning of the word "liquor" when used in any statute or 
law relating to intoxicating liquor and likewise defines in­
toxicating liquor as having the same meaning as the word 
liquor. 

It should be noted and the State asserts that the com­
plaint follows the words of the Revised Statutes of Maine, 
Chapter 57, Section 66, governing the penalty for illegal 
sale of liquor. However, Section 97 of said Chapter 57 re­
lating to the form of complaint for single sale contains the 
word "intoxicating." It should be further noted in this con­
nection that said Section 97 provides that the form therein 
set out and herein referred to is sufficient in law. It should 
not, however, be understood that other suitable language 
could not be used to properly describe a single sale. 

The respondent contends that the complaint violates 
Article 1, Section 6 of the Constitution of Maine which reads 
as follows: 

"In all criminal prosecutions the accused shall 
have a right * * * * * to demand the nature and 
cause of the accusation." 
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In other words, the respondent claims that all facts alleged 
to constitute a crime shall be stated in the complaint with 
certainty and precision of designation sufficiently requisite 
to enable him to meet the exact charge and that the want of 
a direct and positive allegation in the description of the 
substance, nature or manner of the offense cannot be sup­
plied by any intendment, argument or implication what­
ever. 

The issue, then, before this court is whether or not the 
language set forth in the complaint, following the statute 
as it does, charges the respondent with a crime. 

The crime is the unlawful sale of intoxicating liquor. 
Revised Statutes of Maine, 1944, Chapter 57, Section 66. To 
be sure, the statute uses the word "liquor" and omits the 
word "intoxicating" and the State attempts to justify the 
omission by stating that under said Chapter 57 wherever 
the word "liquor" is used it shall mean intoxicating liquor. 
See Revised Statutes of Maine, 1944, Chapter 57, Section 1. 
Prior to the enactment of the Revised Statutes of 1944 the 
statutes relating to unlawful sale of intoxicating liquor used 
the word "intoxicating," but in said Chapter 57 the Legis­
lature defined what it meant by the use of the word "liquor." 
It has long been held in the State of Maine that the Legis­
lature has the power and right to prescribe, change or 
modify the forms of process and proceedings in civil ac­
tions, but it has also been held in criminal prosecutions that 
the exercise of this right is limited and controlled by the 
paramount law of the Constitution. The Constitution pro­
tects with zealous care the rights of the accused and re­
quires that no person shall be required to answer until the 
accusation against him is formally, fully and precisely set 
forth * * * that the respondent may know of what he is ac­
cused and be prepared to meet the exact charge against him. 
The Legislature cannot dispense with the requirement of a 
distinct presentation of an offense against the law. It can­
not compel an accused person to answer to a complaint 
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which contains no charge, either general or particular, of 
any offense. State v. Learned, 47 Me. 426 (1859). This has 
been the basic law of this State from the beginning of state­
hood down to the present time. It has recently been ex­
pressed by this court in the case of State v. Beckwith, 135 
Me. 423, 426; 198 Atl. 739, 7 41, in the following language: 

"It is the constitutional right of all persons ac­
cused of crime to know without going beyond the 
record the nature and cause of the accusation and 
to insist that the facts alleged to constitute a crime 
shall be stated in the complaint or indictment with 
that reasonable degree of fullness, certainty and 
precision requisite to enable them to meet the 
exact charge against them and to plead any judg­
ment which may be rendered upon it in bar of a 
subsequent prosecution for the same offense. In 
criminal prosecutions, the description of the of­
fense in the complaint or indictment must be cer­
tain, positive and complete. State v. Strout, 132 
Me., 134, 167 A. 859; State v. Crouse, 117 Me., 
363, 104 A., 525; State v. Mace, 76 Me., 64; State 
v. Learned, 47 Me. 426; State v. Moran, 40 Me., 
129; Const. of Maine, Art. 1, Sec. 6." 

See also State v. Peterson, 136 Me. 165; 4 Atl. (2nd) 835, 
which cites State v. Beckwith, supra, 135 Me. 423; 198 Atl. 
739. 

It is common knowledge that the word "liquor" includes 
both intoxicating and non-intoxicating liquor. Webster's 
Dictionary, Standard Dictionary. The statute only author­
izes a prosecution for the sale of intoxicating liquor and in 
spite of the fact that the complaint in this case follows the 
language of the statute, we hold, by virtue of the cases here­
in cited, that the law set forth in said cited cases is con­
clusive of the issue in this case because any other holding 
would infringe upon the rights of a respondent guaran­
teed him under the Constitution of our State. It was re­
versible error to overrule the demurrer of the respondent. 

Exceptions sustained. 
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MELISSA A. SMITH, ADM. 

APLT. FROM DECISION OF JUDGE OF PROBATE 

IN THE MATTER OF SARAH AUGUSTA SMITH 

Washington. 

Wills. New Trial. Exceptions. 
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A will which has been mislaid in the office of the Register of Probate 
is a lost will so far as petitioner was concerned and the time during 
which it was lost is not to be taken as part of the limitation period. 

Motion for a new trial is not a proper procedure to review action 
of the Supreme Court of Probate sustaining a ruling of the judge 
of probate dismissing a petition for probate of will under Statute 
of Limitations. Exceptions, however, bring the case properly be­
fore the court. 

ON MOTION FOR NEW TRIAL AND EXCEPTIONS. 

On motion for a new trial and exceptions to sustaining by 
Supreme Court of Probate a dismissal of a petition for pro­
bate. Exceptions sustained. 

Dunbar and Vase, for appellant. 

Colon J. Campbell, John M. Dudley, for appellee. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 

NULTY, JJ. 

THAXTER, J. A petition for the probate of the will of 
Sarah Augusta Smith, late of Jonesport in the County of 
Washington, was filed in the Probate Court for the County 
of Washington, January 6, 1948, by Benjamin H. Smith, her 
son, who was the executor named in the will. He was also 
the sole beneficiary therein named. The will was dated Oc­
tober 29, 1919. Mrs. Smith, the testatrix, died December 
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3, 1925. February 3, 1948, Geneva S. Huntley, an heir at 
law of the testatrix, filed a motion to dismiss the petition 
for probate on the ground that the testatrix died over 
twenty years prior to the filing of the petition and that it 
did not appear that there were moneys due to said estate 
from the State of Maine or the United States. 

The statute of limitations, on which said motion was 
based, has been in effect for many years and reads in part 
as follows, R. S., 1944, Chap. 141, Sec. 1: 

"After 20 years from the death of any person, no 
probate of his last will or administration on his 
estate shall be originally granted except as pro­
vided in the following section, unless it appears 
that there are moneys due to said estate from this 
state or the United States." 

We are not concerned with the exception referred to. 
The appellant does, however, rely on that provision of Sec­
tion 9 of said chapter which reads as follows: 

"When such original will is produced for probate, 
the time during which it has been lost, suppressed, 
concealed, or carried out of the state shall not be 
taken as a part of the limitation provided in sec­
tion l." 

It is not contended by the appellant, who prosecuted this 
case as administratrix of the estate of Benjamin H. Smith, 
or by her successor as administrator d. b. n. of Benjamin 
H. Smith's estate, that the will of Sarah Augusta Smith was 
"suppressed, concealed, or carried out of the state." But 
it is claimed that it was lost to Benjamin H. Smith for a 
sufficient interval after the death of his mother, the testa­
trix, that its probate is not barred by the twenty year 
limitation imposed by Section 1. This is the sole issue be­
fore us. Was this a lost will within the meaning of Section 
9? 

The judge of probate dismissed the petition for probate 
of the will because of the lapse of more than twenty years 
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between the date of the death of the testatrix and the date 
of filing the petition for probate. The petitioner appealed 
and the Supreme Court of Probate sustained the ruling of 
the judge of probate and dismissed the appellant's petition. 
The case is before us on a motion for a new trial and on 
exceptions. The motion for a new trial is not a proper pro­
cedure to bring the issue before this court; but it is properly 
before us on the bill of exceptions. 

After the death of Sarah Augusta Smith in 1925, her 
widower Henry E. Smith, until his death August 19, 1934, 
continued to live with Benjamin, the son. It was apparent­
ly not until the father's death that a thorough search was 
made for the will of Mrs. Smith. It was sought in a chest 
at the homestead where she had kept some of her private 
papers, and at the Machias Savings Bank which had cus­
tody of other papers. Benjamin even looked behind pic­
tures on the wall and under a rug on the floor. It was no­
where to be found. The importance of finding it was not 
fully recognized until a bank deposit was found standing 
in the name of the testatrix of which Mrs. Geneva Huntley 
apparently claimed her share as an heir at law of Mrs. 
Smith, the testatrix. Then Benjamin H. Smith, still having 
reason to believe that his mother had made a will, employed 
an attorney, who made an inquiry at the probate office on 
the possibility that someone having had possession of the 
will might have filed it there. The register of probate could 
find nothing. The register made a second search among in­
active files and in one of these the will was found. The only 
clue as to how it got there was a notation on the will in the 
handwriting of the then register of probate "filed January 
14, 1926." It was not indexed or docketed so that a party 
in interest could find out anything about it. Only the per­
son having custody of the papers in the probate office could 
have discovered it and then only by laboriously checking 
each individual document in a dust collecting file. It does 
not appear whether or not Benjamin H. Smith ever made 
inquiry at the probate office to see if under the provisions of 



238 SMITH, ADM., APLT. [144 

the statutes, now R. S., 1944, Chap. 141, Sec. 4, the person 
having custody of the will may have filed it there. Unless 
he had done so within a reasonably short time after Mrs. 
Smith's death it would apparently have not been brought 
to light; for Miss Bradbury, the register from 1923 to 1939, 
had completely forgotten all about its having been brought 
there by anyone and neither of her successors knew any­
thing about it. By reason of the failure to make any writ­
ten record of its having been filed and the subsequent lapse 
of memory of the register of probate as to the circum­
stances of its filing, it was certainly a lost will to Benjamin 
H. Smith who wished to have it probated. And this is so 
even though there is testimony from two of the heirs at law 
that they examined it in the probate office, a fact which 
they did not report to their brother. Apparently they were 
not interested as they were excluded from its benefits. 

The judge who ruled in the Supreme Court of Probate 
based his decision on the fact that it was the duty of the 
executor to have made a diligent search in the probate office 
for it before the statutory period of twenty years ran out. 
There is, however, no evidence that he did not do so, and, 
if he had, such search might well have been fruitless. It 
was none the less a lost will because eventually it was dis­
covered within the confines of the probate office. It was 
obviously misplaced or unintentionally concealed by those 
whose duty it was to take charge of it. That it was there 
where it should have been only added to the mystery of its 
disappearance. 

It was error to refuse to consider the petition for probate. 

Exceptions sustained. 
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lVI. JAY KRAMER 

vs. 

INHABITANTS OF THE TOWN OF LINNEUS 

Aroostook. Opinion, July 20, 1949. 

Taxes. 

An assessment of real estate taxes against devisees of deceased owner, 
was a proper assessment. 

The fact that lots were assessed in gross without showing the assesR­
ment for each individual lot, and the amount due from each indi­
vidual owner, is of no consequence, when the assesssd value of each 
lot and the liabilitv of each owner was apparent. 

P. L., 1933, Chap. 224, providing for enforcement of tax liens, is un­
constitutional as to non-resident owner of real estate, as it re­
quired no notice to non-resident owner that time was running 
against him. 

ON EXCEPTIONS. 

Real action brought by record titleholder of land against 
town claiming title by virtue of a matured tax lien. Ref­
eree found for defendant. Plaintiff excepted to allowance 
of referee's report. Exceptions sustained. 

M. P. Roberts, James P. Archibald, for plaintiff. 

W. S. Lewin, Francis W. Sullivan, for defendant. 

SITTING: THAXTER, FELLOWS, MERRILL, NULTY, WILLIAM­
SON. 

THAXTER, J. This is a real action. The plaintiff claims 
title to an undivided half interest in certain real estate lo­
cated in the Town of Linneus. It is admitted that the plain­
tiff holds the record title to the land in question and is en-
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titled to recover unless the defendant has a valid title ac­
quired by proceedings taken under the provisions of P. L., 
1933, Chap. 244, entitled "An Act to Provide for Alter­
native Method of Enforcement of Tax Liens." 

In the view which we take of the case we need consider 
only the action taken by the town with respect to the en­
forcement of the tax for 1934 which antedated the title ac­
quired by the plaintiff. And it is agreed that the status of 
Lot 7, Range 12, is typical of the others. This is treated as 
a yardstick for all the other parcels. If the plaintiff has a 
good title to that lot, he has a valid title to all the others. 

The case was referred with right of exceptions in matters 
of law. The referee, sustaining the tax title, found for the 
defendant. The plaintiff filed seven objections to various 
rulings of the referee which were overruled and the report 
was accepted by the presiding justice of the Superior Court. 
The case is now before us on the plaintiff's exceptions. The 
first objection which raises a fundamental issue, attacking 
as it does the constitutionality of P. L., 1933, Chap. 244, we 
shall consider last. 

OBJECTIONS 2 AND 3 

The referee upheld the validity of the assessment of one­
quarter of the tax in 1934 to Mrs. Rivett Carnac, one­
quarter to James Pierce, Hazel Lumbert, and Robert Wil­
liams, Trustees, who were the trustees of the estate of Ansel 
L. Lumbert, the deceased owner of a half interest in the 
premises. The plaintiff claims that such ruling of the ref­
eree was error. Surely an assessment to the devisees desig­
nated in or acting under the will by naming them was a 
proper assessment. To do so in no way contravened the 
provisions of R. S., 1930, Chap. 13, Sec. 23. There is noth­
ing in Morrill v. Lovett, 95 Me. 165; 49 A. 666; 56 L. R. A. 
634, which supports a contrary construction of the statute. 
The statutory provision in question permitted the assess­
ment of a tax to the heirs or devisees of a deceased person 
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without naming them until they gave notice of the division 
of the estate. It did not require that the assessment should 
be so made. The waiver of the provisions of the will by the 
widow on May 3, 1934 surely had no effect on the validity of 
the 1934 assessment. The plaintiff's claim to the contrary 
is without merit. Nor did the representation of insolvency 
of the Lumbert estate in any way affect the validity of the 
1934 assessment. Assessment to the owners was proper 
until their title was divested by a sale. See Hill v. Treat. 
67 Me. 501. 

OBJECTION 4 

The fact that the lots were assessed in gross without 
showing the assessment for each individual lot and the 
amount due from each individual owner is of no conse­
quence. From a glance it was apparent what was the as­
sessed value of each lot and what was the liability of each 
owner and the exact amount in dollars and cents appeared 
in the lien certificate. There is no merit in this objection. 

OBJECTIONS 5 AND 6 

These objections are without merit. They relate to cer­
tain irrelevant comments by the referee which were not the 
basis of any ruling adverse to the plaintiff. 

OBJECTION 7 

The plaintiff claims that it was a necessary requirement 
of the statute that the tax collector should file, at the time 
of recording the lien certificate in the registry of deeds, a 
copy with the town treasurer. The record shows that the 
statutory provision was complied with. 

OBJECTION 1 

The plaintiff claims that the statute, P. L., 1933, Chap. 
244, is unconstitutional because it provides for a forfeiture 
of the title of non-resident owners of real estate without 
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giving to them any notice. And the owners from whom the 
defendant claims its title under the proceedings taken to en­
force the tax lien were non-residents. The referee, though 
formally sustaining the validity of the statute, conceded 
that this question should be finally determined by this court 
and not by him as a referee. 

The statute in question here provided that any officer to 
whom a tax had been committed for collection, except a col­
lector elected or appointed under Section 90 of Chapter 14 
of the Revised Statutes of 1930, might in the case of a non­
resident, within one year of the date of the commitment to 
him of the tax, record in the registry of deeds of the county 
or registry district where the real estate was situated a cer­
tificate signed by him setting forth the amount of the tax, a 
description of the real estate on which the tax was assessed 
and an allegation that a lien was claimed on said real estate 
to secure the payment of said tax. At the time of the re­
cording of said certificate said officer was required to file 
with the town treasurer a true copy of said certificate and 
also to mail by registered letter to each record holder of a 
mortgage on said real estate addressed to said record holder 
at his place of last and usual abode a true copy of said cer­
tificate. Then it was provided that the filing of the statu­
tory certificate should create a mortgage on said real estate 
in the town in which the real estate was situated taking 
precedence over all other mortgages, liens, attachments and 
encumbrances. The only qualification was that the mort­
gagee should not have any right of possession of said real 
estate until the right of redemption provided by the statute 
should have expired. 

Section 3 of the statute then provided : 

"If said mortgage, together with interest and 
costs, shall not be paid within 18 months after the 
date of the filing of said certificate in the registry 
of deeds as herein provided, the 8aid n:ortgage 
shall be deemed to have been foreclosed and the 
right of redemption to have expired." 
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A resident taxpayer was treated in a different manner. 
He was either given a notice in writing signed by the tax 
collector, or the notice was left at his last and usual place 
of abode, stating the amount of the tax, describing the real 
estate, stating that a lien was claimed on said real estate 
and demanding payment within ten days. After the end of 
said ten days and within ten days thereafter the certificate 
heretofore mentioned was required to be filed in the regis­
try of deeds. Thereafter the procedure was the same as 
heretofore mentioned in the case of a non-resident. 

No reason is suggested why some form of notice could 
not have been given to a non-resident. A complete answer 
to the claim that it was not feasible to do so is indicated by 
the fact that in 1939 the legislature provided by amendment 
for such notice. P. L., 1939, Chap. 85. 

Sections 1 and 2 of Chapter 244 seem to assume that the 
tax lien which is provided for constitutes a mortgage and 
that the right of redemption can be cut off by a method 
analogous to our procedure for the strict foreclosure of 
mortgages. But the tax lien, though referred to as a mort­
gage, was different from a mortgage in one important re­
spect. A mortgagor in this state by his deed transfers his 
title to his property. The statutory provisions relating to 
the creation of the lien were not concerned with the trans­
fer of title. They authorized only the creation of a lien 
taking precedence over all other encumbrances. Something 
more was necessary to divest a landowner of his title. Sec­
tion 3 of the statute assumes that, if the provisions of the 
statute have been complied with, this can be accomplished 
by the mere lapse of time after the recording of the lien in 
the registry of deeds. The vice of the procedure is that this 
automatic divestment of title took place without any notice 
to a non-resident owner by publication or otherwise that 
time was running against him. This is not due process. A 
delinquent taxpayer is entitled to some notice, as the pro­
cedure provided by the statute with respect to residents 
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seems to recognize. In sustaining the validity of the pro­
cedure permitted by the statute in question in so far as it 
applied to residents, this court took pains to point out that: 
"Notice to the taxpayer is required both by delivery in hand 
or at his last and usual place of abode, or by registered mail 
..... ". Inhabitants of the Town of Warren v. Norwood, 
138 Me. 180, 205; 24 A. (2nd) 229, 241. And previously at 
page 197 of 138 Me. at page 237 of 24 A. (2nd) the court 
intimated that the challenge that the statute did not provide 
due process to the taxpayer cannot be sustained because 
"the statute requires a particular form of notice ten days 
prior to the filing of the lien certificate ..... ". Further­
more, the court quoted with approval the language of this 
court in holding invalid another statutory provision: "No­
tice and opportunity for hearing are of the essence of due 
process of law." Randall v. Patch, 118 Me. 303,305; 108 A. 
97, 98; 8 A. L. R. 65. The reasoning which the court used 
to sustain the statute in so far as it applied to residents 
would seem to invalidate its provisions as applied to non­
residents. 

There are no direct adjudications which we have found 
holding that no more notice to a taxpayer than is here pro­
vided for non-residents renders a statute unconstitutional 
but the authorities all assume that some notice sufficient to 
appraise a taxpayer that he is about to lose his property is 
necessary beyond the mere recording of the lien. See Price 
v. Slagle, 189 N. C. 757; 128 S. E. 161; State v. Whittlesey, 
17 Wash. 447; 50 Pac. 119; 12 Am. Jur. 336. 

In so far as this statute applied to non-residents, it was 
unconstitutional. 

Exceptions sustained. 
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SADIE R. LEVESQUE 

vs. 

ANTOINE B. PELLETIER 

Aroostook. Opinion, August 4, 1949. 

Equity. Injunction. Evidence Appeal. 

245 

The court has authority to use the extraordinary power of injunction, 
when it is properly applied for, when justice urgently demands it, 
and when there is no legal remedy, or the remedy at law is inade­
quate. 

When it is shown that a judgment at law on a contract would be 
worthless, the legal remedy may be considered inadequate. 

A cause of action that is capable of being determined at law, but 
is entertained in equity on jurisdictional grounds of equitable relief 
sought, if it appears from the evidence, or from lack of sufficient 
proof, that relief in equity cannot be granted, the court may be 
without jurisdiction and the bill in equity should be dismissed with­
out prejudice. 

Appellant has the burden of satisfying the Law Court that the find­
ings of the sitting justice are clearly wrong. 

In the absence of a showing that a judgment at law for legal damages 
would not be adequate or that such could not be collected, and in 
the absence of other appropriate necessity, the court properly dis­
missed the bill without prejudice on the evidence submitted in the 
instant cas~. 

The usual and ordinary rule as to weight and sufficiency of evidence to 
show equitable jurisdiction must be complied with and the proof 
must be convincing. 

ON APPEAL. 

Bill in Equity for an accounting, restoration of business 
to plaintiff, and an injunction to restrain the defendant 
from doing business with alleged customers of the plaintiff. 
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From a decree dismissing the bill without prejudice plain­
tiff appeals. Appeal dismissed, and decree affirmed. 

F. Harold Dubord, William H. Niehoff, for plaintiff. 

Harry C. McManus, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 

NULTY, WILLIAMSON, JJ. 

FELLOWS, J. This cause in equity is before the Law 
Court from Aroostook County on plaintiff's appeal from 
the decree of the sitting justice dismissing without preju­
dice the plaintiff's bill. 

The record shows that in the year 1935 Albenie Roy, the 
former husband of the plaintiff, commenced a business of 
selling Tingleys Bread, Berwick Cakes, bleach water, and 
other goods, to stores and homes in that part of northern 
Aroostook County commonly called the St. John River Val­
ley. Mr. Roy carried on this business until his death in 
1944. The defendant, Antoine Pelletier, was for a time a 
competitor of Albenie Roy in the same line of business, and 
later had been employed by Albenie Roy in the delivery of 
breads and pastries. The defendant Pelletier was engaged 
by the plaintiff after her husband's death in 1944 "to man­
age the business just as if it had been his own" for the sum 
of forty dollars per week. At the end of three months Pel­
letier asked for an increase of wages and his pay was in­
creased by the plaintiff to fifty dollars. In February 1945, 
the plaintiff says, she offered "him to be on commission and 
we agreed I would pay him five per cent of the products he 
would sell-bread and pastries, and five cents a gallon for 
every gallon of bleach water." Later, in October 1945 the 
defendant desired to purchase the business, and as a result 
an agreement was made in writing whereby Sadie Roy Le­
vesque "leased" to Antoine B. Pelletier "all her bread and 
pastry business" for which Antoine B. Pelletier agreed to 
pay fifty dollars per week from October 29, 1945 "until the 
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death of said Sadie Roy Levesque, or until the death of said 
Antoine B. Pelletier." Pelletier was to make his $50.00 
weekly payments every Monday, and it was also agreed that 
the "bread and pastry business will revert back to said 
Sadie Roy Levesque" on the death of Pelletier or on thirty 
day notice by Pelletier. The plaintiff in the agreement fur­
ther reserved "the privilege to retake said bread and pastry 
business at any time upon giving a thirty day written no­
tice" to Pelletier. Failure to make weekly payments for 
two weeks waived the written notice. The notice was also 
to be considered waived if "bread and pastry business bills 
were not paid by Pelletier when due, and the business shall 
immediately revert back to said Sadie Roy Levesque." The 
plaintiff was given the right to examine the books of the 
business when she desired. 

On May 10, 1946 the defendant, Pelletier, gave written 
notice to the plaintiff of his intention "to return the busi­
ness to the plaintiff." His last weekly payment to the plain­
tiff was on June 20, 1946. The defendant, however, did 
not "return" the business to the plaintiff, but continued to 
carry on as before in selling the same products to the same 
customers and has since made no payments to plaintiff. 
After the notice by the def end ant that he intended to return 
the business, there was some talk between the plaintiff and 
defendant relative to a purchase of the business by the de­
fendant for $2,500, but no sale was made and the defendant 
continued as before. Previously, the plaintiff had sold to 
defendant a truck, and the other equipment that she owned 
and that he had used in deliveries, so that so far as physical 
assets were concerned there was nothing to "return." 

The plaintiff's Bill in Equity brought June 2, 1948, set 
out the facts and asked for a decree that the "defendant is 
holding and operating the aforesaid business in trust for 
the benefit of the complainant." She asked that an account­
ing be had; that the business be restored to her, and that 
an injunction issued to restrain the defendant Pelletier 
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"from doing business with the customers of said plaintiff 
and with the firms and persons listed in paragraph one of 
this bill." 

The record and briefs indicate that the request for an ac­
counting was not pressed by the plaintiff, but she did urge 
fraud, deceit, a trust relationship, that the business be "re­
turned," and that injunction issued. 

After full hearing, the sitting justice did not apparently 
find convincing evidence to establish the material allega­
tions of the plaintiff's complaint in regard to a relationship 
of trust or of any fraud or deceit, and made final decree 
"that the plaintiff's bill be dismissed without prejudice." It 
is the appeal from this decree that the court now considers. 

The court has authority to use the extraordinary power 
of injunction, when it is properly applied for, when justice 
"urgently demands it" and when there is no legal remedy, 
or the remedy at law is inadequate. R. S. (1944), Chap. 95, 
Sec. 34; Whitehouse Equity (1900), 584, Sections 563-565. 
The writ of injunction is, and always has been, granted in 
Maine with great caution and only when necessary on clear 
and certain rights. Morse v. Machias Water Co., 42 Me. 
119; Haskell v. Thurston, 80 Me. 129; 13 A. 273; Boynton v. 
Hall, 100 Me. 131; 60 A. 871; Lapointe Machine Co. v. La­
pointe Co., 115 Me. 472; 99 A. 348. When it is shown that 
a judgment at law on a contract would be worthless, the 
legal remedy may be considered inadequate. Laundry Co. 
v. Debow, 98 Me. 496; 57 A. 845. 

The established rule seems to be that when a cause of ac­
tion is capable of being heard and determined at law, but is 
entertained in equity on the jurisdictional grounds of equi­
table relief sought, and it appears from the evidence, or 
from lack of sufficient proof, that relief in equity cannot be 
granted, the court may be without jurisdiction and the bill 
should be dismissed without prejudice. York v. McCaus-
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land, 130 Me. 245; 154 A. 780; Gamage v. Harris, 79 Me. 
531 ; 11 A. 422. 

The findings necessarily made by a sitting justice in 
equity of facts proved, or that there was a lack of proof, are 
not to be reversed on appeal unless the findings are clearly 
wrong. The burden to satisfy the Law Court that they are 
clearly wrong is upon the appellant, and unless so shown 
the decree appealed from must be affirmed. Adams v. 
Ketchum, 129 Me. 212; 151 A. 146. 

We have carefully examined the record in this case and 
are unable to say that the sitting justice was in error. The 
claim was made by the plaintiff that the defendant was 
operating the business in trust for the benefit of the plain­
tiff but the evidence and inferences to be drawn therefrom 
show that there was no trust, and that the defendant was 
operating under a "lease," or contract; that the territory 
covered was the same, or portions were the same, worked 
by the defendant as competitor or employee during the life­
time of plaintiff's former husband, Albenie Roy; that the 
defendant obtained knowledge of the business through his 
former employment or in competition; that there was no 
covenant or agreement between the parties that restrained 
or prohibited the defendant from carrying on a similar 
business of his own; that the claim of the plaintiff that the 
defendant made false representations to plaintiff's cus­
tomers that he had purchased the business is not clearly 
demonstrated nor is it material; that the charges of fraud 
and deceit are not substantiated; that there were no "trade 
secrets" learned by the defendant from the plaintiff; that 
it does not appear that a judgment at law could not be col­
lected; and a judgment at law for damages (if there are 
legal damages) would be adequate. 

In equity, jurisdictional facts should not only be alleged 
but those facts must be proved. The usual and ordinary 
rule as to weight and sufficiency of evidence must be com­
plied with. One cannot "guess himself" into a right to have 
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the equity powers of the court exercised in his favor. There 
must not be a random judgment. It requires more than 
conjectures or strained and unnatural inferences. The 
proof must be convincing. Adams v. Ketchum, 129 Me. 212, 
221; 151 A. 146. 

There was no error on the part of the sitting justice in 
dismissing the bill without prejudice. 

Appeal dismissed. 

Decree below affirmed. 

SEARS, ROEBUCK AND COMPANY 

vs. 

CITY OF PORTLAND 

AND 

CITY OF SOUTH PORTLAND 

Cumberland. Opinion, August 4, 1949. 

Courts. Declaratory Judgment. Appeal. Taxes. 

The Law Court is a statutory court and can hear and determine only 
those matters authorized by statute and brought to it through the 
statutory course of procedure. 

The right of review and the method of obtaining a review of a de­
cision of a court having jurisdiction over a cause whether by ex­
ception, motion, or appeal is statutory, and jurisdictional, and this 
applied to declaratory judgments. 

In this jurisdiction whether review be entertained by motion, excep­
tions, or appeal depends not only upon the nature of the cause but 
also upon the nature of the question of which the review is sought. 

In all cases at law, when court is held by a single justice, his opinion~, 
directions or judgments may be attached by exceptions, and then 
only for errors in law and they cannot be reviewed on motion, nor, 



Me.] SEARS, ROEBUCK & CO. VS. PORTLAND, ET AL. 251 

in the absence of a specific statute, on appeal. On the other hand, 
rulings of a single justice in equity may be reviewed either upon 
exception or appeal. 

The review by the Law Court whether by appeal or exceptions deter­
mines the scope of inquiry by the Law Court. 

The Uniform Declaratory Judgment Act does not enlarge the juris­
diction of the courts, but provides a more adequate and flexible 
remedy in cases where jurisdiction already exists and the nature of 
the case determines the appropriate forum. 

Where a plaintiff by an action under the Declaratory Judgment Act 
sought to determine which of two municipalities had the right 
to assess and collect a personal property tax and the right to col­
lect such tax could only be enforced by an action of debt at law, 
the essential nature of the case is that of a proceeding at law rather 
than in equity; consequently, the procedure for obtaining review 
is that which is--appropriate for such actions namely by exceptions 
and not by appeal. 

Provision of the Declaratory Judgment Act that all orders, judg­
ments and decrees may be reviewed as other orders, judgments, and 
decrees means that the same method must be employed to obtain a 
review of orders, judgments and decrees of a justice made or 
rendered in proceedings for a declaratory judgment, as would have 
to be employed to obtain a review of orders, judgments and decrees 
made or rendered by a single justice in an action to enforce the 
right or obligation of which the declaration is obtained or sought 
to be obtained by declaratory judgment. 

Where the Law Court is without jurisdiction to hear and determine 
an appeal, it is a nullity; neither can the parties confer by consent 
jurisdiction upon the Law Court to hear and consider such cases. 

ON APPEAL. 

On appeal from a decree of a Justice of the Superior 
Court entered on a petition for a declaratory judgment. 

Appeal dismissed. Case fully appears in the opinion. 

Richard M. Sull-ivan, 
Philip F. Chapman, Jr., for plaintiff. 

Barnett I. Shur, for defendant-City of Portland. 
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George W. Weeks, for defendant-City of South Portland. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
WILLIAMSON, JJ. 

MERRILL, J. This is an appeal from a decree of a Justice 
of the Superior Court entered on a petition for a declara­
tory judgment. The cause was heard by the justice upon 
an agreed statement of facts and under a stipulation that 
all parties reserved the right to except or appeal in matters 
of law. The plaintiff, Sears, Roebuck and Company, a for­
eign corporation, maintained a retail store in the City of 
Portland and a storehouse in the City of South Portland. 
The storehouse contained goods, wares and merchandise 
upon which, based upon different valuations by the respec­
tive cities, the defendant, City of Portland, assessed a tax 
of $2,578.81, and the defendant, City of South Portland, a 
tax of $2,578.61. The plaintiff petitioned for a declaratory 
judgment determining which of the two defendants was en­
titled to levy a tax on the personal property. 

In its Portland store the plaintiff cop.ducted a retail busi­
ness for the sale of personal property, consisting of goods, 
wares and merchandise. The goods, wares and merchan­
dise in the storehouse in South Portland were kept for the 
purpose of supplying customers in Portland, South Port­
land and vicinity as a result of sales negotiated in the Port­
land store. The personal property stored in the storehouse 
in South Portland arrived directly at the storehouse from 
the various sources of supply of the plaintiff company. All 
deliveries of goods, wares and merchandise contained in the 
storehouse were made as the result of sales negotiated in 
the retail store in Portland. No prospective customers 
could examine merchandise or negotiate a purchase and sale 
of the merchandise at the storehouse in South Portland. 
About eighty-three per cent of the goods placed in the store­
house was delivered directly to the customer without being 
actually transferred to the Portland store. The remaining 
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seventeen per cent was from time to time moved to the Port­
land store. 

It was stipulated : 

"The sole question is whether the personal prop­
erty of the Plaintiff located in the storehouse in 
the City of South Portland is 'personal property 
employed in trade' in the City of South Portland 
or in the City of Portland within the meaning of 
Chapter 81, Section 13, sub paragraph I, Revised 
Statutes of Maine, 1944, and, therefore, legally 
taxable in either of said cities." 

It was further stipulated that if said property in the 
storehouse was taxable in either city that the amount of the 
tax assessed, together with interest and costs, should be 
ordered paid to the city where taxable. 

The justice found that the property in question was "per­
sonal property employed in trade" in Portland within the 
meaning of the statute and was there taxable; that it was 
not so employed or taxable in South Portland. The justice 
further ordered the plaintiff to pay the City of Portland the 
sum of $2,578.81, with interest and costs. This decree was 
dated the twenty-sixth day of January, 1949. 

It is to be noted that the parties by stipulation reserved 
the right to except or appeal in matters of law. On the 
fourth day of February, 1949, the City of South Portland 
appealed from said decree and it is upon said appeal that 
the case is before this court. 

In liniine we are met by the question: Did the City of 
South Portland, by appeal, adopt the proper course of pro­
cedure to entitle it to a review of this decree? The jurisdic­
tion of this court to hear and determine the cause depends 
upon the answer thereto. 

In seeking the solution of this question, certain elemen­
tary principles must be kept in mind. This court has said 
many times, the Supreme Judicial Court sitting as a Law 
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Court is of limited jurisdiction. As such, it is a statutory 
court and can hear and determine only those matters au­
thorized by statute and brought to it through the statutory 
course of procedure. Edwards, Appellant, 141 Me. 219; 41 
A. (2nd) 825; Cole v. Cole, 112 Me. 315; 92 A. 17 4; Public 
Utilities Commission v. Gallop, 143 Me. 290; 62 A. (2nd) 
166; Carroll v. Carroll, 144 Me. 171; 66 A. (2nd) 809. 

At common law there was no right to review the decision 
of a court having jurisdiction over a cause, either by bill of 
exceptions or by appeal. The right to attack rulings upon 
questions of law by a bill of exceptions was introduced by 
the statute of Westminster II (St., 13, Edw. I c. 31). The 
history of this right of exception in lieu of, and supplement­
ing the common law writ of error, and its extension by our 
statutes is exhaustively treated in Colley v. Merrill, 6 Me. 
50; Bridgton v. Bennett, 23 Me. 420; and McKown v. Pow­
ers, 86 Me. 291; 29 A. 1079. This right to review by bills 
of exceptions is now preserved by the express provisions of 
R. S., Chap. 91, Sec. 14; R. S., Chap. 94, Sec. 14; R. S., Chap. 
100, Sec. 39; and R. S., Chap. 95, Sec. 26. 

"But for the statute there would be no right of exception 
and no Law Court." Cole v. Cole, supra. "While the statute 
grants the right to defeated litigants to bring their griev­
ances to the Law Court for review, that is not a constitu­
tional, nor even a common la,v right. The legislature has 
authority to repeal that statute, and withhold the right of 
an appeal or motion, (and we add, exceptions), and compel 
suitors to be content with results reached in the trial courts. 
Or the right may be granted subject to such restrictions, 
limitations and conditions as the legislature may annex." 
Stenographer Cases, 100 Me. 271, 275; 61 A. 782, 784; "The 
common law knows no right of appeal." Simpson v. Simp­
son, 119 Me. 14, 15; 109 A. 254, 255. These fundamental 
principles apply to declaratory judgments. Murray Motor 
Co. v. Overby, 217 Ky. 198; 289 S. W. (Ky.) 307. 
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The right to bring cases to the Law Court by bills of ex­
ceptions is general, and extends generally to all rulings of 
law in cases heard by a single justice. No statute specif­
ically confers upon litigants such general right of appeal 
to the Law Court; nor is there any statute which confers 
upon the Law Court jurisdiction to hear and determine ap­
peals in general, from which it might even be argued that 
the existence of a general right of appeal is inferentially 
granted to suitors in all cases. The right of appeal to the 
Law Court exists only in cases where it is specifically con­
ferred by statute. 

In equity cases, not only is there a statutory right to ex­
ceptions, R. S., Chap. 95, Sec. 26, but the right of appeal to 
the Law Court has been specifically granted, R. S., Chap. 
95, Secs. 21 and 23. Furthermore, R. S., Chap. 91, Sec. 14, 
confers jurisdiction upon the Law Court to hear and deter­
mine all questions arising in equity cases. Reference to 
other instances where the right of an appeal to the Law 
Court is conferred by statute is unnecessary. 

In this jurisdiction we have long had and recognized 
three distinct statutory methods for obtaining a review of 
cases by the Law Court, motion, exceptions and appeal. 
These various methods of obtaining a review by this court 
are not interchangeable and equally applicable to all cases. 
The method to be used depends not only upon the nature of 
the cause in which, but also upon the nature of the question 
of which the review is sought. As the right to review is 
wholly statutory, so too the method for obtaining the review 
is likewise regulated by statute. Only cases in which a 
statutory right of review before this court is granted can 
be heard and determined by the court, and then only when 
brought to the court by the course of procedure, that is, the 
method, authorized by a general or specific statute appli­
cable to the particular cause of action and the nature of the 
question presented for review. 
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These requirements are jurisdictional, and the Law Court 
has no jurisdiction to consider a case upon "appeal" or 
"motion" which should be presented to it by "bill of ex­
ceptions." Edwards, Appellant, supra; Bronson, Appellant, 
136 Me. 401; 11 A. (2nd) 613; Tuck v. Bean, 130 Me. 277; 
155 A. 277; Heim v. Coleman, 125 Me. 478; 135 A. 33; 
Tozier, Coll. v. Woodworth and Land, 136 Me. 364; 10 A. 
(2nd) 454; Simpson v. Simpson, supra; Ca.rroll v. Carroll, 
supra. When the remedy to obtain review is by bill of ex­
ceptions, and an appeal is erroneously taken, consent cannot 
confer jurisdiction. English v. Sprague, 32 Me. 243. 

The plaintiff seeks relief under the "Uniform Declaratory 
Judgments Act," R. S., Chap. 95, Secs. 38-50, both inclusive. 
The Act provided an entirely new remedy, a form of relief 
not theretofore possessed by plaintiffs. Maine Broadcasting 
Co., Inc. v. Eastern Trust and Banking Co., 142 Me. 220; 
49 A. (2nd) 224. In doing so it was competent for the 
Legislature to withhold altogether the right of review, or 
to enact such restrictions and qualifications thereon as a 
prerequisite to the right as it saw proper, since the right of 
review by the Law Court is not a constitutional one but only 
a matter of grace. Murray Motor Co. v. Overby, supra. 
The right to review declaratory judgments is granted by 
Sec. 44 of the Act, which provides, "All orders, judgments, 
and decrees under the provisions of Sections 38 to 50, in­
clusive, may be reviewed as other orders, judgments, and 
decrees." 

In all cases at law when court is held by a single justice 
his opinions, directions or judgments may be attacked by 
exceptions. See R. S., Chap. 94, Sec. 14; extended to hear­
ings held, and judgments rendered in vacation. R. S., Chap. 
100, Sec. 39. Such directions, judgments or opinions may 
be attacked only for errors in law. Dunn v. Kelley, 69 Me. 
145; Pettengill v. Shoenbar, 84 Me. 104; 24 A. 584; Ayer v. 
Harris, 125 Me. 249; 132 A. 742. They cannot be reviewed 
on motion nor, in the absence of a specific statute, such as 
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applies to the denial of a motion for a new trial by the pre­
siding justice in a felony case, can they be reviewed on ap­
peal. Carroll v. Carroll, supra; Sirnpson v. Sirnpson, supra; 
Edwards, Appellant, supra; Bronson, Appellant, supra; 
Tuck v. Bean, supra; Heirn v. Colernan, supra; Tozier, Coll. 
v. Woodworth, supra. 

On the other hand rulings and decrees of a single justice 
in equity may be reviewed either upon exceptions or appeal. 

The distinction between the right to a review of a final 
decision of the court below by the Law Court on appeal and 
the right to a review of such decision on exceptions is not 
merely one of nomenclature and procedure. Not only is the 
procedure different, but the scope of inquiry by the Law 
Court is different. Exceptions reach only errors in law. 
Exceptions when taken to findings of fact by a single jus­
tice must attack such findings because of, and reach only 
errors in law. There is no error in law in a finding of fact 
by a single justice unless such fact be found without any 
evidence to support it. Examples of the application of this 
rule by this court may be found in cases where we have 
applied it to the decision of a single justice hearing a case 
at law without the intervention of a jury. Ayer v. Harris, 
supra; to a decree of divorce, Bond v. Bond, 127 Me. 117, 
129; 141 A. 833; and to the decree of a Justice of the Su­
perior Court sitting as the Supreme Court of Probate, Cot­
ting v. Tilton, 118 Me. 91, 94; 106 A. 113. The rule has 
been so universally applied by this court that citation of 
further authorities is unnecessary. 

If exceptions to the decision of a single justice are 
brought to the Law Court, the effect of the exceptions is 
not to vacate the judgment to which they are taken, but to 
hold it in abeyance until the validity of the exceptions is 
determined, and if the exceptions are overruled, the judg­
ment rendered by such single justice remains in full force 
and effect. On the other hand, ordinarily an appeal vacates 
the judgment below and the case when heard on appeal is 
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heard de nova and judgment is entered upon the new de­
cision. As no right of appeal was known to the common 
law, and as its existence is only statutory, its effect must be 
determined from the statute which authorizes it. The effect 
of appeals upon the decision from which an allowable ap­
peal is taken has been fully discussed by this court in the 
recent case of Shannon v. Shannon, 142 Me. 307; 51 A. 
(2nd) 181. 

The distinction between appeals and exceptions is well 
illustrated in our equity practice. By R. S., Chap. 95, Sec. 
26, aggrieved parties in an equity case may take exceptions 
to any ruling of law made by a single justice. Such excep­
tions are to be heard in the Law Court and decided like ap­
peals "provided that no question of fact is open to the Law 
Court on such exceptions." See Emery v. Bradley, 88 Me. 
357; 34 A. 167. Section 21 of the same chapter grants the 
right of appeal to the Law Court from final decrees of a 
single Justice in Equity. 

In equity appeals to the Law Court, it hears the case 
anew upon the record. Redman v. Hurley, 89 Me. 428; 36 
A. 906; Trask v. Chase, 107 Me. 137, 150; 77 A. 698, 704. 
"Upon the whole case the court is required to affirm, re­
verse or modify the decree of the court below, or remand the 
cause for further proceedings, as it may think proper; R. S. 
(1903), Chap. 79, Sec. 22. (Now R. S., Chap. 95, Sec. 21.)" 
Trask v. Chase, supra. "Decree shall be entered therein by 
a single justice, in accordance with the certificate and 
opinion of the Law Court." Sec. 21, supra. Although the 
findings of fact by the justice below will be conclusive un­
less clearly wrong, and the burden is on the appellant to 
prove it, Young v. Witham, 75 Me. 536; Paul v. Frye, 80 
Me. 26; 12 A. 544, as said by the court in Leighton v. Leigh­
ton, 91 Me. 593, 603; 40 A. 671, 675: "Such is the general 
rule, but it does not necessarily require proof beyond a rea­
sonable doubt. And sometimes circumstances and condi­
tions are to be considered which prevent the rule applying 
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so literally as it otherwise would." This rule does not mean 
that the findings of fact of the justice below will not be re­
versed on appeal unless such findings constitute error in 
law. They may be disregarded on an appeal when clearly 
wrong. Not so when exceptions are taken to the decree, 
for by express statutory provision exceptions to a decree in 
equity reach only erroneous rulings of law. 

From the foregoing consideration of the diverse nature of 
exceptions and appeals, and the powers of the Law Court 
respecting the same, it is seen that the rights of the parties, 
the nature of the review of a declaratory decree by this 
court, and the extent of our authority with respect thereto 
are affected and determined by whether the right to review 
such decree is on exceptions or by appeal. Therefore, while 
the question may be procedural in the general sense, as its 
solution determines the authority of this court to consider 
and decide the case, it is also jurisdictional. 

In Maine Broadcasting Co., Inc. v. Eastern Trust and 
Banking Co., supra, we considered the real nature of a pro­
ceeding to obtain a declaratory judgment for the purpose of 
determining jurisdiction of the court below to hear the 
cause and declare the rights of the parties. We there held: 
"The purpose of this statute is not to enlarge the jurisdic­
tion of the courts to which it is applicable but to provide a 
more adequate and flexible remedy in cases where jurisdic­
tion already exists." And we further held: "It is plain 
from the whole statute that the remedy must be sought in 
the appropriate court and 'the nature of the case,' not the 
pleasure of the petitioner, is the test of the forum." 

In that case the plaintiff sought a declaration as to its 
liability on a promissory note. We held that this question 
was a legal question, exclusively cognizable by the Superior 
Court, and that the proceeding for obtaining a declaratory 
judgment thereon was likewise exclusively within the juris­
diction of the Superior Court, and that the Supreme Ju­
dicial Court was without jurisdiction in the premises. 
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In the instant case the petitioner sought a judicial decla­
ration as to which of the two defendant cities had the right 
to assess and collect a tax on the personal property in ques­
tion. A tax on personal property creates a right in the 
taxing municipality, and subjects the owner to a duty. 

The method of enforcing the collection of taxes is wholly 
statutory. There is no method of enforcing a tax on per­
sonal property in equity. The duty to pay and the right to 
collect such tax may be enforced in the courts only by an 
action at law, viz., an action of debt either in the name of 
the collector or of the municipality, under the prescribed 
circumstances set forth in the applicable statute, R. S., 
Chap. 81, Sec. 93 (collector), Sec. 131 (municipality). 
There being no right conferred upon municipalities or their 
collectors of taxes to enforce taxes assessed upon personal 
property in equity, no such right exists. 

As the present petition is to obtain a declaration of a 
right enforcible only by an action at law, as distinguished 
from one in equity, the essential nature of the case is that 
of a proceeding at law rather than in equity. No question 
cognizable by a court of equity is presented by the petition 
in ths case. 

Even as in Maine Broadcasting Co., Inc. v. Eastern Trust 
and Banking Co., the nature of the proceeding determined 
the jurisdiction of the court below to consider and decide 
the case, so in this case the nature of the same determines 
the course of procedure for obtaining a review; and the 
jurisdiction of this court to consider and determine the case 
depends upon the use of the appropriate method to bring 
the case before us. 

Section 44 of the Declaratory Judgments Act provides 
that "all orders, judgments, and decrees," under the Act 
"may be reviewed as other orders, judgments, and decrees." 
We interpret this to mean that the right of review granted 
by the Act as applicable to a specific case is the same as in 
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other cases of the same nature. We hold that the same 
method must be employed to obtain a review of orders, 
judgments and decrees of a justice made or rendered in 
proceedings for a declaratory judgment, as would have to 
be employed to obtain a review of orders, judgments and 
decrees made or rendered by a single justice in an action to 
enforce the right or obligation of which a declaration is ob­
tained or sought to be obtained by declaratory judgment. 

As a judgment enforcing the declared duty to pay and the 
corresponding right to collect the tax could only be re­
covered in an action at law, and as such judgment could not 
be reviewed by an appeal, the declaratory judgment declar­
ing the same cannot be reviewed by appeal. This case 
should have been brought to this court upon a bill of excep­
tions not by an appeal. The appeal being unauthorized we 
have no jurisdiction to hear and consider the same. 

This court being without jurisdiction to hear and deter­
mine the unauthorized appeal, it is a nullity. "When lack 
of jurisdiction is patent, proceedings stop." Kelley, Appel­
lant, 136 Me. 7; 1 A. (2nd) 183, 184; Edwards, Appellant, 
supra; Carroll v. Carroll, supra. The fact that the jurisdic­
tional question was not raised by the parties is of no im­
portance. Absence of jurisdiction is apparent from an in­
spection of the record. Neither action nor inaction of the 
parties can confer jurisdiction upon this court to hear and 
consider cases. When the remedy to obtain a review is by 
bill of exceptions, and an appeal is erroneously taken, con­
sent cannot confer jurisdiction upon this court. English v. 
Sprague, supra. It is the duty of this court when lack of 
jurisdiction to consider and decide the cause appears to dis­
miss the same of its own motion. We must dismiss the 
appeal. 

As the dismissal of the appeal leaves the judgment be­
low in full force, and as the question involved so far as it 
affects the course of procedure for the review of declaratory 
judgments is of novel impression, following the precedent 
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set in McKown v. Powers, supra, in this particular case in 
order not to take the parties by surprise, we have carefully 
examined the record and the most excellent and exhaustive 
briefs furnished by counsel for both parties and all author­
ities cited in the same, and we find no error in the ruling of 
the justice who heard the case; nor do we find that the legal 
rights of the defendant, City of South Portland, were prej­
udiced thereby. The result would be the same had it brought 
the case to this court on exceptions. 

For the reasons heretofore stated the entry must be, 

Appeal dismissed. 
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ALFRED M. STROUT, ADMR. EST. 

OF CHARLES T. BURGESS 

vs. 

CHARLES M. BURGESS 

Knox. Opinion, August 12, 1949. 

Equity. Joint Tenants. Judicial Notice. Tenants in Common. 
Tru3ts. 

Stock certificates are within meaning of statutes authorizing suits in 
equity to compel delivery when so situated that they cannot be 
rep levied. 

At common law, four essential elements must be present in the cre­
ation of a joint tenancy, to wit, unity of time, title, interest and 
possession. In attempted transfer of stocks by owner directly to 
himself and another, to hold as joint tenants, the unity of title 
and unity of time were absent, and the transferor still holds under 
his original title. 

The law of the state where certificates of stock are located and the 
transfer takes place, determines the title to the certificates. 

At common law, in the absence of proof to the contrary, there is a 
presumption that the common law of another state is the same as 
that of Maine, the forum, and even though statute provides that 
court take judicial notice of the laws of foreign states, the common 
law presumption continues and will prevail unless overcome by 
evidence or by pertinent decision or statutes called to or coming to 
the attention of the court. 

An attempt to create a joint tenancy of personal property between 
gr an tor and another by a direct conveyance to himself and another, 
creates a tenancy in common between the parties. 

In the instant case, where attempted creation of joint tenancy fails 
because of mutual mistake of the parties to the transaction, where 
corporate stock is conveyed for consideration, the grantor holds the 
legal title to such stock impressed with a constructive trust of an 
undivided interest in favor of the other party. 



264 STROU~ ADMR. vs. BURGESS [144 

Except in cases where plaintiff is ordered to do certain things as a 
condition precedent to obtaining relief decreed to him, affirmative 
relief will not be decreed in favor of a defendant in equity, except 
where defendant seeks relief by original or cross bill. 

ON APPEAL. 

Bill in Equity by administrator to recover certificates of 
corporate stock issued to deceased and defendant as joint 
tenants with right of survivorship and not as tenants in 
common. The presiding justice held void the transfer of 
the certificates from decedent to himself, and defendant as 
joint tenants. Defendant appealed. Appeal sustained. De­
cree dismissing bill with costs to be entered by the court 
below. 

Jerome C. Burrows, for Alfred M. Strout, Adm. and heirs 
of Charles T. Burgess. 

Alfred M. Strout, Adnir. pro se. 

Frank F. Harding, for defendant. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, MERRILL, JJ. 

MERRILL, J. This is an appeal from a decision of a single 
Justice of the Superior Court sitting in equity. The bill 
was filed by Alfred M. Strout, Administrator of the Estate 
of Charles T. Burgess against Charles M. Burgess, a nephew 
of the deceased. It was brought to recover certain certif­
icates of corporate stock contained in a safety deposit box 
in The Thomaston National Bank in the name of "Charles 
T. Burgess or Charles M. Burgess." The certificates and 
the shares represented thereby were claimed by the plaintiff 
as assets of the estate of Charles T. Burgess, and by the bill 
he sought to recover them from the defendant, who also 
claimed title thereto. Each of the certificates was issued to 
"Charles T. Burgess and Charles M. Burgess as joint ten­
ants with right of survivorship and not as tenants in com­
mon." Included were shares in corporations organized un-
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der the laws of some six different states, including Maine. 
The certificates represented some six hundred fifty shares 
approximating in value the sum of $13,000. All of the 
shares were originally the sole property of Charles T. 
Burgess. 

The evidence clearly established that Charles T. Burgess, 
hereafter called the decedent who at the time of his decease 
was eighty-nine years of age, had made his home with the 
defendant for almost six years next prior to his death, ex­
cept for a period of three months, commencing early in 
January, 1944 when he was in a nursing home. Prior to 
making his home with the defendant the decedent had con­
veyed his farm to another person by a deed conditioned for 
his support and burial. This arrangement not being satis­
factory it had been cancelled by mutual consent and the 
property reconveyed. Sometime in the early part of 1941, 
the decedent came to live with the defendant, his nephew, 
under an arrangement whereby it was agreed that he would 
live with him, on trial as it were, to see whether or not con­
ditions would be to his satisfaction, he paying board in the 
meantime. If things were satisfactory to him a permanent 
arrangement was to be effected whereby the defendant 
would receive his property in return for his support and 
burial. 

After his return from the nursing home the transfer of 
the shares here in question was made, and shortly after­
wards the farm was conveyed to the defendant by a deed 
conveying full title. 

We are here concerned only with the effect of the trans­
fer of the shares in question. It is clear from the evidence, 
and no other conclusion can be drawn therefrom, that at the 
time of the alleged transfer of the shares it was agreed be­
tween the defendant and the decedent that the shares were 
to be transferred to him in joint tenancy with the decedent, 
it being understood that in this manner the decedent would 
be protected if the defendant should die first, and that the 
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defendant would be protected with full title at his uncle's 
death. 

It is also clear from all of the testimony in the case that 
the transfer of the shares in question and the later transfer 
of the farm were made to carry out the tentative arrange­
ment entered into at the time the defendant's uncle first 
came to live with him, the situation evidently being to the 
satisfaction of the decedent, and that it was understood 
that the defendant would carry on in the same manner as 
had been previously agreed by his predecessor. The evi­
dence clearly established that the defendant fully per­
formed his part of the agreement, supported the decedent 
for the remainder of his life and paid for his burial. This 
was not only a technical, but a valuable consideration for 
the transfer of the shares in question. No other conclusion 
can be reasonably reached from the testimony taken as a 
whole. 

As above stated, we are here concerned only with the 
effect of the transfer of these shares in the manner in 
which they were transferred and with the title thereto. 

The evidence clearly establishes that the stock certificates 
were endorsed at the home of the defendant and that the 
endorsements were witnessed by a neighbor. Subsequently, 
the decedent and the defendant went to The Thomaston Na­
tional Bank, delivered the certificates to the cashier of the 
bank and directed him to send the certificates to the various 
corporations for transfer of the shares to them as joint 
tenants. Subsequently, some of the corporations required 
joint tenancy agreements to be filed with them before they 
would issue the joint tenancy certificates. One such agree­
ment with the Knox County Trust Company was introduced 
in evidence. The other joint tenancy agreements were not 
produced and introduced in evidence. When the certificates 
so issued were returned from the various corporations, they 
were taken by the defendant and placed in the safety de­
posit box, heretofore referred to, in The Thomaston Na-
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tional Bank, which box stood in the name of "Charles T. 
Burgess or Charles M. Burgess." The evidence disclosed 
that the only person who went to the box after the deposit 
of the certificates was the defendant, Charles M. Burgess, 
or someone at his direction. This box had been rented by 
Charles M. Burgess in the joint names as above but the de­
cedent had never signed the bank rental card. When checks 
for dividends declared upon the various stocks were re­
ceived they were endorsed by both Charles T. and Charles 
M. Burgess, cashed by the defendant who brought the 
money back, delivered it to the decedent, who deducted 
therefrom such amount as he desired to use and turned the 
balance over to Charles M. Burgess or to his wife. Certain 
Central Maine Power Company Pref erred Stock was called 
and the decedent eventually received and retained the pro­
ceeds thereof, about one thousand dollars. 

The justice presiding who heard the case held that no 
joint tenancy was created by the transfer of these stocks 
and that the transaction was void as an attempted testa­
mentary disposition not executed in accordance with the 
statute of wills. 

The defendant claimed the determination of the issues 
raised by the bill in equity and the relief sought were be­
yond the equity powers of the court. He further claimed 
that as numerous shares of the corporate stock in question 
were in corporations, organized under the laws of, and lo­
cated in, states other than the State of Maine, the validity 
of the transfers of such stocks should be determined ac­
cording to the laws of the respective states where the corpo­
rations were organized. Counsel for the defendant requested 
that the court take judicial notice of the laws of the several 
states of incorporation of each of the corporations whose 
stock is in issue, and counsel for the plaintiff agreed that 
reasonable notice had been given to the plaintiff. The court 
required counsel to aid it in obtaining such information. 
The purpose of this request and stipulation was evidently 
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to invoke the provisions of the Uniform Judicial Notice of 
Foreign Law Act, R. S., Chap. 100, Secs. 135, 140, both in­
clusive, together with Sec. 141. 

There is no merit to the defendant's contention that the 
subject matter and relief sought is beyond the equity powers 
of the court under R. S., Chap. 95, Sec. 4, Paragraph 11. 

The defendant, so far as the record shows, possessed the 
only key to the safe deposit box in which the securities were 
deposited, and the safe deposit box was registered in his 
name. No suit at law would be effectual. Farnsworth, Ad­
ministratrix v. Whiting et als., 104 Me. 488; 72 A. 314. 
Stock certificates are within the true meaning of the stat­
utes authorizing suits in equity to compel delivery when so 
situated that they cannot be replevied. Farnsworth, Ad­
ministratrix v. Whiting et als. supra, Reid v. Cromwell et 
al., 134 Me. 186; 183 A. 758. "Such possession and with­
holding, though not fraudulent, are enough to give the 
Equity Court the right to compel the surrender of the cer­
tificates. Equity has jurisdiction both under the statutes 
... and under general Equity jurisdiction. Farnsworth, 
Admx. v. Whiting et als." Reid v. Cromwell et al. supra, 
134 Me. at 189; 183 A. 759. 

This court adheres to the common law rule that in the 
creation of joint tenancies, four essential elements must be 
present, unity of time, unity of title, unity of interest and 
unity of possession. Garland, Appellant, 126 Me. 84; 136 
A. 459, affirming Staples v. Berry, 110 Me. 32; 85 A. 303. 
This doctrine has since been approved in Bank v. Brooks, 
126 Me. 251; 137 A. 641; Reid v. Cromwell, 134 Me. 186; 
183 A. 758; MacDonough v. The Bank, 136 Me. 71 at 76; 1 
A. (2nd) 768; and Rose v. Osborne, 133 Me. 497; 180 A. 
315. It is now too late to successfully question before this 
court the necessity of the presence of the four unities in the 
creation of joint tenancies, in either real or personal prop­
erty. 
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In the attempted transfer of the various stocks from 
Charles T. Burgess to himself and Charles M. Burgess, to 
hold as joint tenants with right of survivorship and not as 
tenants in common, two of the necessary unities were lack­
ing. At common law a man cannot make a conveyance to 
himself. Such action on his part is nugatory and if at­
tempted he still holds under his original title. It follows 
therefore that after an attempted transfer from one to him­
Relf and another the transferor still holds under his original 
title which accrued to him at the time of his original aqui­
sition of the property, be the same real or personal. No 
better statement can be found as to the requisities of the 
unities of "title and time" than that of Blackstone. 

"Secondly, joint-tenants must also have a unity of 
title; their estate must be created by one and the 
same act, whether legal or illegal; as by one and 
the same grant, or by one and the same disseisin. 
Joint-tenancy cannot arise by descent or act of 
law; but merely by purchase or acquisition by the 
act of the party: and, unless that act be one and 
the same, the same tenants would have different 
titles;" x x x 

"Thirdly, there must also be a unity of time; their 
estates must be vested at one and the same period, 
as well as by one and the same title." 
Blackstone, Commentaries, Book II, Chap. 12, 
Sec. II. 

The transfer in question lacks at least two of the essential 
unities, those of title and time. Charles M. Burgess re­
ceived such interest as he acquired by the transfer from 
Charles T. Burgess at the time of the transfer. Charles T. 
Burgess received such title as he had from his original 
transferor as of the time the stocks were originally acquired 
by him. The transfer in question although intended to 
create a joint tenancy failed to accomplish its purpose. It 
may be urged that this result def eats the intent of both 
parties. However, intent alone is not sufficient to create 
rights. To create intended rights, the intent must be car-



270 STROUT, ADMR. VS. BURGESS [144 

ried into effect by acts which are legally sufficient to accom­
plish the intended purpose. Even if the creation of a joint 
tenancy be intended it cannot be accomplished unless the 
four unities be present in the acts by which it is sought to 
be created. A direct transfer from a sole owner to himself 
and another as joint tenants lacks two of the necessary 
unities of joint tenancy, to wit, title and time. 

At common law to create a joint tenancy between the 
present owner of property and another, in order to preserve 
the four unities, it was necessary to convey the property to 
a third party and have him convey to the intended joint ten­
ants. In this way the four unities were preserved in the 
creation of the estate. After the enactment of the statute 
of uses, if the appropriate form of conveyance were used, 
it became possible for the owner of real estate to create a 
joint tenancy between himself and another by a single con­
veyance. The statute of uses, however, had no application 
to personal property. Therefore, it still remained neces­
sary, if the owner of personal property desired to create a 
joint tenancy between himself and another, to convey the 
same to a third person and have him in turn convey the 
property to the original owner and his intended joint ten­
ant, thus preserving the four unities necessary for the cre­
ation of a joint tenancy. 

We are not unmindful of the fact that some American 
courts have held that a joint tenancy between the owner 
of property and another can be created by a direct transfer 
to himself and another as joint tenants. In some jurisdic­
tions, as in Massachusetts which has anthorized by a specific 
statute a conveyance "by a person to himself jointly with 
another person in the same manner in which it might be 
transferred to another person" a joint tenancy may be 
created by such conveyance. See Ames v. Chandler, 265 
Mass. 428; 164 N. E. 616. Other courts have reached the 
same result, as in New York, on the ground that the convey­
ance to a third party was a meaningless unnecessary re-
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quirement. This court, however, in the decisions hereto­
fore cited has adhered to the common law requirement that 
the presence of the four unities is essential to the creation 
of a joint tenancy. The unities of title and time cannot be 
present in a direct conveyance by the owner of personal 
property to himself and another as joint tenants. 

After the decision in Garland, Appellant, supra, with its 
clear statement that the presence of the four unities was 
essential to the creation of a joint tenancy, had the legis­
lature seen fit it could have provided new methods, of gen­
eral application, for the creation of joint tenancies. This it 
did not do, but did enact a law, carefully restricted in its 
application, providing for survivorship in the shares of loan 
and building associations and comparatively small bank ac­
counts jointly held by a limited class of persons, "even 
though the intention of all or any one of the parties be in 
whole, or in part, testamentary, and though a technical 
joint tenancy be not in law or fact created." P. L., 1929, 
Chap. 307, later R. S., 1930, Chap. 57, Sec. 25, now R. S., 
Chap. 55, Sec. 36, amended by P. L., 1947, Chap. 48. If the 
law with relation to the creation of joint tenancies or with 
relation to survivorship between co-owners is to be further 
modified it should be accomplished by the legislature and 
not by the court. 

It is therefore held that insofar as the law of Maine is 
to be applied to the transfer of these certificates of stock or 
these corporate shares of stock, a joint tenancy therein was 
not created by the transfers. 

It is to be noted that the shares of stoc~ which form the 
subject matter of this litigation are issued by corporations 
organized under the laws of several states, to wit, Dela­
ware, Indiana, Massachusetts, New York, Pennsylvania 
and Maine. The defendant claims that the validity of the 
transfers and the effect of the several transfers are to be 
governed by the laws of the respective states in which the 
several corporations are organized. 
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The transaction between Charles T. Burgess, the de­
cedent, and Charles M. Burgess took place in the State of 
Maine, and the several certificates representing the cor­
porate shares in question were present here in Maine, were 
here endorsed and here delivered to the cashier of the bank 
to be by him forwarded to the various corporations for 
transfer upon the books of the corporations. The deter­
mination of whether or not the validity and effect of the 
transfer of capital stock is governed by the law of the place 
where the transaction takes place and where the certificate 
representing the shares is located, or by the law of the state 
where the corporation is organized is of novel impression 
in this state. 

In approaching this problem one must bear in mind the 
distinction between shares of stock and stock certificates. 
A share of stock is a proportional ownership in the corpo­
ration itself. The corporation being a legal entity created 
by and existing under the law of the state where it is organ­
ized and located, it therefore follows that the legal situs of 
the shares of stock is in the state where the corporation is 
created, and their actual transfer must be in accord with 
the law of that state. Certificates of stock, however, are 
tangible personal property and their transfer is subject to 
the law of the place where they are situated. This distinc­
tion is recognized in Restatement of the Law, Conflict of 
Laws, Sec. 53: 

"(1) Shares in a corporation are subject to the 
jurisdiction of the state in which the corporation 
was incorporated. 

(2) The share certificate is subject to the juris­
diction of the state within whose territory it is. 

(3) To the extent to which the law of the state in 
which the corporation was incorporated embodies 
the share in the certificate, the share is subject to 
the jurisdiction of the state which has jurisdiction 
over the certificate. 
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Comment: 

a. The state in which the corporation was 
incorporated has jurisdiction to determine the 
title to and disposition of the shares. 

b. The title to or disposition of the certif­
icate is subject to the jurisdiction of the state 
where the certificate is at the time of the trans­
action in question. 

c. At common law the state of incorporation 
will order the transfer of the shares on the books 
of the corporation to the holder of the legal title to 
the certificate; and to that extent the title to the 
shares depends upon the title to the certificate." 

273 

These same principles are well stated by Beale in his 
Treatise on The Conflict of Laws, Sec. 192.5 as follows: 

"The question of who are shareholders in a corpo­
ration is clearly a question of the internal man­
agement of the corporation and is therefore not to 
be determined by a foreign state. But the share is 
evidenced by a certificate issued by the corporation 
to certify that the person therein named is a stock­
holder on the books of the corporation. By busi­
ness practice this certificate is treated as the tan­
gible representative of the stock and the owner of 
the certificate is entitled to be registered on the 
books of the corporation. If this certificate hap­
pens to be in the foreign state and is there trans­
ferred, the law of that state must determine the 
title to the certificate though it cannot determine 
the title to the share. The foreign state having 
determined the title to the certificate, the title to 
the share follows as a matter of course." 

The leading English case upon this subject is Williams v. 
Colonial Bank, 38 Ch. D. 388, affd. 15 A. C. 267, and the lead­
ing American case is Direction der Disconto-Gesellschaft v. 
U. S. Steel Corp., 267 U. S. 22; 69 L. ed. 495; 45 Sup. 207. 
Both of these cases are in accord with the foregoing state­
ment of legal principles. 
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Although the law actually governing the transfer of 
shares is that of the jurisdiction within which the corpora­
tion is organized, at common law such jurisdiction will 
recognize and effectuate transfers of shares in accordance 
with the title to the certificates created by the law of the 
place where the certificate is located and its transfer takes 
place, unless such transfer of the certificate conflicts with 
some positive rule of law of the State of incorporation rela­
tive to the transfer of shares in corporations created by it. 
We recognize this common law rule as the law of this State. 
Therefore the law of Maine, the state where the certificates 
were located and the transfer took place, determines the 
title to the certificates. 

Under the law of Maine, the transfer by the decedent, to 
himself and Charles M. Burgess, did not create a joint ten­
ancy, though that was clearly intended. Defendant claims 
that with respect to shares in foreign corporations this 
question should be determined by the laws of the several 
states of incorporation, which he urges are more liberal 
toward the creation of joint tenancies than is the law of 
Maine. 

This state has adopted the Uniform Judicial Notice of 
Foreign Law Act, R. S., Chap. 100, Secs. 135-140. This is 
supplemented by R. S., Chap. 100, Sec. 141. 

Sections 135 and 136 are as follows : 

"Sec. 135. Judicial notice. Every court of this 
state shall take judicial notice of the common law 
and statutes of every state, territory, and other 
jurisdiction of the United States. 

Sec. 136. Information of the court. The court 
may inform itself of such laws in such manner as 
it may deem proper, and the court may call upon 
counsel to aid it in obtaining such information." 

Literally interpreted, Section 135 would require every 
court of this state from the Trial Justice in a remote coun­
try hamlet to the justices of this court to know and apply 
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the entire common and statutory laws of each and every 
separate jurisdiction within the United States, to cases in 
hand as occasion might arise. Such an interpretation of 
this statute would ascribe to justices of our courts an 
omniscience in the law far beyond the capabilities of mortal 
man, or in the alternative would require, as in this case, an 
independent research, on their part, into the common law 
and statutes of numerous jurisdictions. Statutes are to be 
interpreted in the light of reason, with a view to accom­
plishing the intended result. The purpose of the act in 
question was undoubtedly to simplify the method of prop­
erly bringing to the consideration of the court applicable 
principles of foreign law and to leave its determination to 
the court instead of the jury. 

In Massachusetts by G. L. (Ter. Ed.) c. 233, sec. 70, it 
was provided : 

"The courts shall take judicial notice of the law of 
the United States or of any state, territory or de­
pendency thereof, or of a foreign country, when­
ever the same shall be material." 

In its ,interpretation of this statute the Massachusetts Court 
stated in Smith v. Brown, 302 Mass. 432; 19 N. E. 2nd 
(Mass.) 732, 733 : 

"It is provided by G. L. (Ter. Ed.) c. 233, sec. 70, 
the court shall take judicial notice of the law of 
another State, but we are not required to take ju­
dicial notice of the law of another State except as 
it is brought to our attention by the record or the 
briefs. Bradbury v. Central Vermont Railway, 
Inc., 299 Mass. 230, 12 N. E. 2nd, 732 and cases 
cited." 

See also Hanson v. Hanson, 287 Mass. 154; 191 N. E. 
(Mass.) 673, 674; 93 A. L. R. 701; Lennon v. Cohen, 264 
Mass. 414; 163 N. E. (Mass.) 63, 67; Bergeron v. Bergeron, 
287 Mass. 524; 192 N. E. (Mass.) 86, 88; Dadmun v. Dad­
mun, 279 Mass. 217; 181 N. E. 264, 265. 
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This rule of interpretation we adopt as applicable to our 
own statute. Unless pertinent decisions or statutes of for­
eign jurisdictions are called to our attention either in the 
record or in the briefs, and if no evidence as to the foreign 
law is offered, as permitted both by the common law or by 
R. S., Chap. 100, Secs. 138 and 141, it is not the duty of 
court to inform itself thereof, suo 1noto. We do not mean 
to deny our authority to do so. Section 136 of the statute 
confers such authority upon the court. The foregoing con­
struction of our statute is fortified by the further provision 
of Section 136 authorizing the court to "call upon counsel to 
aid it in obtaining such information." 

The record in the instant case recites: 

"Counsel for the Defendant has requested that the 
Court take judicial notice of the laws of the State 
of incorporation of each of the corporations whose 
stock is in issue, and counsel for the Plaintiff 
agrees that reasonable notice has been given to the 
Plaintiff. The Court requested counsel to aid it 
in obtaining such information." 

As already stated, the attempted transfer from the de­
cedent to himself and Charles M. Burgess having taken 
place in Maine did not create a joint tenancy in tM cer­
tificates, irrespective of whether or not such transfer of 
certificates, had it taken place within the jurisdiction of 
incorporation of the several corporations, would have there 
created a joint tenancy therein. 

Except as hereinafter noted with respect to the law of 
Delaware, the defendant has neither called to the attention 
of the court, nor have we discovered any pertinent decisions 
or statutes from any of the foreign jurisdictions involved 
which would deny the general rule of the common law that 
the title to the corporate shares follows title to the certif­
icate. We hold that the title to the various shares of stock 
represented by the several certificates in all cases ( except 
as hereinafter noted with respect to shares in the Delaware 
corporation) followed the title to the certificates; that as no 
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joint tenancy was created in the certificates no joint tenancy 
was created in the shares of stock represented thereby. 

Defendant's brief called attention of the court to Skinner 
v. Educational Pictures Securities Corp., 14 Del. Ch. 417; 
129 A. 857; also Cantor v. Sachs, 18 Del. Ch. 359; 162 A. 73. 
These decisions in and of themselves do not seem to us at all 
decisive of any issue in the case with respect to the law of 
Delaware, and more especially the effect of the foreign 
transfer of certificates of shares in Delaware corporations 
upon the shares themselves. We might rest our determina­
tion of the law of Delaware relative to the transfer of cor­
porate shares upon the pertinent decisions called to our at­
tention in this case in the brief. However, we have chosen 
to exercise our statutory right to consider other pertinent 
Delaware decisions bearing upon this issue in accord with 
the principles enunciated in Bradbury v. Central Vermont 
Railway, supra. 

The Delaware decision, Hunt v. Drug Inc., 5 W.W. Harr., 
Del. 332; 156 A. (Del.) 384, relying upon Bouree et al. v. 
Trust Francais etc., 14 Del. Ch. 332; 127 A. 56 rejects the 
doctrine of Direction der Disconto-Gesellschaft v. U. S. 
Steel Corp. supra, and holds that title to shares in corpora­
tions organized under the laws of Delaware are to be deter­
mined by the laws of Delaware, and not by the law of the 
state where the transfer of the certificate takes place. This 
result was based upon a Delaware statute Rev. Code 1915, 
Sec. 1986 which reads as follows: 

"For all purposes of title, action, attachment, gar­
nishment and jurisdiction of all courts held in this 
State, but not for the purposes of taxation, the 
situs of ownership of the capital stock of all corpo­
rations existing under the laws of this State, 
whether organized under this chapter or other­
wise, shall be regarded as in this State." 

Even assuming that we must determine the title created 
by the transfer of said stock in accord with the law of 
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Delaware respecting the creation of joint tenancies, we ar­
rive at the same result reached with respect to the other 
corporate shares. 

At common law, in the absence of proof to the contrary, 
there is a presumption that the common law of another state 
is the same as that of Maine, the forum. This presumption 
was applied by this court to the creation of a joint tenancy 
in capital stock of a foreign corporation. Reid v. Cromiuell, 
134 Me. 186, 189; 183 A. 758; see also Rose v. Osborn, 133 
Me. 497, 505; 180 A. 315, and authorities cited therein. 
Even though the statute provides that the court shall take 
judicial notice of the law of other states this presumption 
with respect to the common law continues, and will prevail 
unless overcome by evidence or by pertinent decisions or 
statutes called to or coming to the attention of the court. 
Hanson v. Hanson, supra, Bradbury v. Central Vermont 
Ry., supra, Seeman v. Eneix, 172 Mass. 189; 172 N. E. 
(Mass.) 243. Lennon v. Cohen, supra. 

No pertinent decisions or statutes of Delaware relative to 
the creation of joint tenancies being called to the attention 
of the court we give effect to the presumption that the com­
mon law .of Delaware with respect thereto is the same as 
our own. Therefore, we hold that no joint tenancy was 
created in the capital stock of Crowell Collier Publishing 
Company, the Delaware corporation. 

It is evident that Charles T. Burgess made sufficient de­
livery of these endorsed certificates of stock to transfer title. 
Both the transferee and the transferor were present at the 
bank with these stock certificates endorsed in blank. The 
stock certificates in the presence of both parties were de­
livered to the cashier of the bank to forward for transfer 
on the books of the various corporations by whom they had 
been issued, in accordance with directions given to him. 
This constitutes sufficient delivery by the transferor to the 
transferee. Had the transfer been of the entire interest no 
one could question the sufficiency of the delivery to pass title 
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from the transferor to the transferee. The disposition of 
the new certificates upon their return is entirely consistent 
with co-ownership therein between Charles T. and Charles 
M. Burgess. This is true whether the interest created by 
the transfer be a joint tenancy or a tenancy in common in 
the shares. In either event, either co-tenant would be en­
titled to possession of the certificates. Here the certificates 
when received back were placed by the defendant in a safety 
Jleposit box standing "in the name of both and everything 
that was done was in accord with an irrevocable transfer. 
The court below found that this transaction did not create 
a joint tenancy and that it was an attempted testamentary 
disposition of the stock and as such was void; that the stocks 
belonged to the estate of Charles T. Burgess and ordered 
that Charles M. Burgess deliver the stocks to the plaintiff 
and execute such instruments as were necessary to accom­
plish a transfer of the certificates and of the income there­
from subsequent to the death of Charles T. Burgess to the 
estate of Charles T. Burgess. Upon the record this decree 
cannot be sustained. 

A joint tenancy is not a testamentary disposition of prop­
erty. A joint tenancy is a present estate in which both 
joint tenants are seized in the case of real estate, and pos­
sessed in the case of personal property per my and per tout. 
One of the characteristics of a joint tenancy is a right of 
survivorship between the joint tenants, if the joint tenancy 
is still in existence. The right of survivorship, however, 
does not pass anything from the deceased joint tenant to the 
surviving joint tenant. By the very nature of joint ten­
ancy, the title of the first joint tenant who dies terminates 
with his death, and as both he and his co-tenant were pos­
sessed and owners per tout, that is of the whole, the estate 
of the survivor continues as before. Attorney General v. 
Clark, 222 Mass. 291; 110 N. E. 299; L. R. A. 1916 c. 679; 
Ann. Cas. 1917B 119. 
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The creation of an estate in joint tenancy (if accom­
plished) between one who is a sole owner and another is 
not a testamentary transfer, but is the creation of a present 
estate between the then owner and another person which 
has as an incident to its nature survivorship in the survivor. 
As above noted, the survivorship, when it takes effect, is 
not a transfer. The termination of the estate of the de­
ceased joint tenant is the result of its own inherent nature 
and limitation. The survivorship is but a continuance of 
the prior existing estate of the survivor. Therefore, an 
attempt to create a true joint tenancy, as in this case, is 
not an attempt at testamentary disposition. It is an at­
tempt to create a present estate which will assure to which­
ever joint tenant survives absolute ownership of the whole 
subject matter of the joint tenancy, provided that the ten­
ancy has not been severed during the life of both joint 
tenants. 

Plaintiff urges that the decedent had no intent to convey 
a present interest to the defendant by the transfer of the 
securities in question. As supporting his contention he 
calls attention to the disposition of the proceeds of the divi­
dend checks and the Central Maine Power Company Pre­
ferred Stock which was called. In the absence of any evi­
dence that the decedent claimed either of them as of right, 
or that the defendant yielded them to the decedent iri recog­
nition thereof, the treatment of these proceeds by the par­
ties is insufficient to overcome the effect of the other evi­
dence, which clearly establishes the intent of the parties to 
create a joint tenancy in the securities which form the sub­
ject matter of this controversy. 

The transfer of shares not being void as an attempted 
testamentary disposition, and it being ineffectual to create 
a joint tenancy, the determination of the rights of the par­
ties is not without difficulties and presents questions upon 
which the authorities are not in accord. 
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It is an accepted principle of the common law that if a de­
vise or conveyance inter vivos be made to two or more as 
joint tenants, if one of the intended joint tenants did not 
take under the conveyance because of prior death, disability, 
refusal to accept or otherwise, the other intended joint ten­
ant took as sole owner of the whole estate. Tiffany, Real 
Property (3rd Ed.) Vol. 2, p. 200, 2 Am. & Eng. Encyc. 
Law (2nd Ed.) pp. 666 and 667, 4 Thompson Real Prop­
erty (Perm. Ed.) Sec. 1778 on p. 316. This doctrine was 
recognized with respect to devises and bequests in 14 Am. 
J., p. 80 and in Anderson v. Parsons, 4 Me. 486, 489, which 
recognizes the doctrine as to intended joint tenancies and 
denies its application to tenancies in common. The doctrine 
is also recognized in Humphrey v. Tayleur, Ambler 136, 27 
Eng. Reprint, 89; Dowset v. Sweet, Ambler 175, 27 Eng. 
Reprint, 117; Shelley's Case, 1 Coke 88 b., 101 a, 76 Eng. 
Reprint, 199, 226-7; Alexander v. Alexander, 2 Ves. Sr. 640, 
and Supp. 434, 28 Eng. Reprint, 408 and 569; Overton v. 
Lacy, 6 T. B. Monroe (Ky.) 13, 17 Am. Dec. 111; McCord v. 
Bright, 44 Ind. App. 275; 87 N. E. (Ind.) 654. See also 
Lockhart v. Vandyke, 97 Va. 356; 33 S. E. (Va.) 613. This 
rule to which, thus avoiding restatement, we will herein­
after refer as the general rule, seems to have been univer­
sally applied when the intended joint tenancy was to be 
created between persons other than the grantor. 

In such cases due to the nature of the intended estate, the 
grantor intended to invest each grantee with an estate which 
he would hold per tout as well as per my, that is to say, each 
joint tenant is seized by the whole as well as by the moiety; 
furthermore, the grantor intended to part with his entire 
title, retaining no interest in himself. Therefore, no equi­
table principle could be invoked entitling the grantor to re­
tain an undivided interest in himself as a tenant in common 
with the grantee or grantees who did take under the grant. 
This is well illustrated by the case of Overton v. Lacy, supra, 



282 STROUT, ADMR. VS. BURGESS [144 

which distinguishes between tenancies in common and joint 
tenancies. In that case the court said: 

"Tenants in common do not hold a joint title; their 
titles to land are in their nature several, and are 
so treated throughout all judicial proceedings. It 
was, therefore, no doubt correct to decide that a 
patent which is intended to grant an estate in com­
mon to two, does not, on account of one being dead 
at the time it issues, pass the entire title to the 
whole of the land to the survivor. A contrary de­
cision would be giving an operation to the grant 
that never was intended by the grantor, and con­
fer upon the survivor a title to which, by the clear 
import of the grant, he was not to be invested. But 
not so as respects patents which purport to grant 
land to two or more jointly. The title of joint ten­
ants is not like that of tenants in common; it is 
not several but joint. They hold a unity of title, 
are said to be seised per my et per tout, and as the 
law stood at the date of the patent in question, up­
on the death of either tenant, the title would go to 
the survivor. It is not, therefore, as in the case of 
tenants in common, necessary to effectuate the in­
tention of the grantor, to limit the operation of a 
grant to two as joint tenants, one of whom being 
dead at the date of the grant, to a moiety of the 
land only. The intention of the grantor and the 
object of the grant will be better attained by ad­
mitting the title to the whole to pass to the living 
grantee. The title must be so admitted to pass, 
unless we suppose what is altogether inadmissible, 
that by the very act of granting a joint title to 
two, one of whom is dead, a sort of legal severance 
of the title intended to be granted is produced, and 
we thereby, instead of making the grantee in be­
ing take a title which, as survivor, he would have 
held to the whole of the land, if the other grantee 
had been living at the date of the grant, and after­
wards departed this life, we split the title, and 
make him, contrary to the plain import of the 
grant, take an estate in a moiety only, and hold 
the title to that moiety as tenant in common with 
the commonwealth." 
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The court then held that full title passed to the surviving 
joint grantee. 

In the instant case if we attempt to apply the general rule 
to the transfer of the corporate shares we are faced with a 
somewhat different situation, not because of the nature of 
the property or of the estate intended to be created, but 
because of the situation of the parties to the transfer. 

Here, there was, as we have held, a clear intent to create 
a joint tenancy. There being an intent to create a joint 
tenancy, it was an intent to create such an estate with all 
of its inherent qualities and attributes. There was an in­
tent to invest the defendant with a title to these shares to 
be held by him per tout as well as per my, that is, a title by 
the whole as well as by the half. There was also an intent 
to confer upon him the right of survivorship. The at­
tempted transfer was made upon a valuable consideration, 
moving from the defendant to the decedent. On the other 
hand, had the decedent accomplished his intended purpose, 
had he been able to take as a joint tenant by means of the 
transfer, his title would have had the same qualities that 
would have obtained with respect to that of the defendant. 
In addition to the above qualities, each joint tenant would 
have had the power during their joint lives to sever the 
estate and transform it into a tenancy in common and thus 
destroy the right of survivorship. The decedent, however, 
took nothing by the transfer of the shares. As no title 
passed to him by the transfer a joint tenancy was not 
created. So far as the record shows, neither the decedent 
nor the defendant did anything which would have severed 
the joint tenancy had it been created, and had it been cre­
ated on the facts disclosed by the record the defendant 
would now be sole owner by virtue of the right of survivor­
ship. 

The instant case presents the problem whether the fore­
going general rule applies when the intended joint tenant 
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who cannot or does not take under the conveyance is the 
grantor. 

The overwhelming weight of authority, in states which 
deny the power on the part of a grantor to create a joint 
tenancy between himself and another by a direct convey­
ance to himself and another, is that such conveyance creates 
a tenancy in common between the grantor and his intended 
joint tenant. This result is reached upon the ground that 
the grantor did not intend to divest himself of his complete 
title, and the conveyance will be interpreted in such a man­
ner as to best carry out its intent. The same result has been 
reached with respect to estates by the entireties which in 
common with joint tenancies have the quality of survivor­
ship between the tenants and in which estates both tenants 
are seized or possess per tout. In some of the authorities, 
hereafter cited, the general rule is discussed and its appli­
cation denied. In others without discussion it is held that 
a tenancy in common between the grantor and the grantees 
results from such conveyance. These cases are Stuehm v. 
Mikulski, 139 Neb. 374; 297 N. W. 595; 137 A. L. R. 327. 
Deslauriers v. Senesac, 331 Ill. 437; 163 N. E. 327; 62 
A. L. R. 511. Green v. Canady, 77 S. C. 193; 57 S. E. 832. 
Breitenbach v. Schoen, 183 Wis. 589; 198 N. W. 622. (This 
case was later overruled on another point by In Re: Staver's 
Estate, 218 Wis. 114; 260 N. W. 655, 659, also Estate of 
Skilling, 218 Wis. 574; 260 N. W. 660, 662.) Fay v. Smiley, 
201 Iowa 1290; 207 N. W. 369. (On rehearing, the portion 
of the opinion on this subject was withdrawn as not before 
the court. See Fay v. Smiley, 209 N. W. 307) ; Wright et al. 
v. Knapp, 183 Mich. 656; 150 N. W. (Mich.) 315. (In this 
case a majority of the court held that the estate created was 
a tenancy in common. Two justices held that the general 
rule would apply.) Michigan State Bank v. Kern et ux., 189 
Mich. 467; 155 N. W. 502. Stone v. Culver, 286 Mich. 263; 
282 N. W. 142; 119 A. L. R. 512. Price v. National Union 
Fire Ins. Co., 294 Mich. 289; 293 N. W. 652. The case of 
Pegg v. Pegg, 165 Mich. 228; 130 N. W. (Mich.) 617; 33 
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L. R. A. (N. S.) 166 Ann. Cas. 1912 c. 925, often cited with 
respect to creation of estate by entireties by direct convey­
ance from husband to wife has no bearing on the point in 
issue and need not be considered. In that case the convey­
ance by the husband to the wife was of an undivided half 
of the property. 

The one case which holds that the intended joint tenant 
takes the whole title under a conveyance from the grantor 
to himself and others as joint tenants is Cameron v. Steves, 
9 New Brunswick 141. The one case applying the same 
rule to a conveyance by a husband to himself and wife as 
tenants by the entireties is Hicks v. Sprankle, 149 Tenn. 
310; 257 S. W. (Tenn.) 1044. 

It is to be noted, however, that in none of the cases above 
cited which hold that the grantor and grantee become ten­
ants in common does it appear that the conveyance was 
made upon a valuable consideration or in pursuance of a 
contract. In most of them the inference is plain that the 
conveyance was voluntary and without consideration. In 
Stuehm v. Mikulski, supra, the court especially calls atten­
tion to the fact that the conveyance in question was not up­
on a valuable consideration nor was it in pursuance of a 
contract. 

So far as the legal title is concerned, and in accord with 
the manifest weight of authority, we hold that the transfer 
in question created a tenancy in common between the de­
cedent, Charles T. Burgess and the defendant, Charles M. 
Burgess. 

The defendant, Charles M. Burgess, further claimed that 
if no joint tenancy in these stocks was created they were 
impressed with a trust for his benefit. The justice below 
found that the stocks were not impressed with such trust. 

Even though joint tenancies were not favored in equity a 
contract to convey real estate to two as joint tenants could 
be specifically enforced. Annotated Cases, 1917 B, 64 n. 
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Equity has likewise enforced agreements for survivorship 
between co-tenants. Hayes v. Kingdome, 1 Vern. 33, 23 
Eng. Reprint, 288 and note 289. 

Equity has decreed the reformation of a deed which con­
veyed land to two as tenants in common instead of as joint 
tenants according to the intent of the parties. This refor­
mation of the deed was made after the decease of one of the 
co-tenants, and although the result was to give the other the 
entire estate by survivorship. McVey v. Phillips et al., 259 
S. W. (Mo.) 1065. 

In the instant case there was a valid contract between the 
decedent and the defendant that the former would transfer 
the stocks in question in such manner that a joint tenancy 
therein would be created. The existence of such contract 
is clearly established. The contract was founded upon a 
valuable and sufficient consideration. Instead of the in­
tended joint tenancy a tenancy in common was created. 
One of the incidents to the intended joint tenancy was the 
right of survivorship. Nothing was done during the life­
time of the decedent to sever the joint tenancy had the same 
been created, and had it been created the defendant by vir­
tue of his right of survivorship would now be sole owner 
of the joint estate. The failure to create the joint tenancy 
was not at all due to the unwillingness of the decedent to 
carry out his contract to create it, nor was it due to the fact 
that it was impossible to create a joint tenancy in the stocks 
between the parties, but solely to the fact that the means 
employed were insufficient and inappropriate for the in­
tended purpose. There was clearly a mutual mistake on the 
part of both parties in the choice of method of making the 
transfer, and as to its legal effect. Because of this mutual 
mistake the decedent became a tenant in common with the 
defendant instead of a joint tenant, a result not intended by 
him, and of which, so far as the record discloses, he never 
knew. 
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The plaintiff, as the personal representative of the de­
cedent, is a tenant in common with the defendant. This 
title which he now holds is solely the result of the mutual 
mistake. The defendant, due solely to the mutual mistake, 
now holds legal title to an undivided half interest in the 
stocks, instead of full title to the same by virtue of his right 
of survivorship, which he would have had but for said 
mutual mistake. 

As this transfer was founded upon a valuable consider­
ation, the rule that an intended gift cannot be enforced as a 
trust as stated in Brown v. Crafts, 98 Me. 40, 47; 56 A. 213, 
has no application to the present situation. For the same 
reason, the rule which is subject 'to certain qualifications of 
no importance here, that a voluntary express trust that fails 
because the settlor does not effectively convey title to the 
trustee will not be enforced in equity by impressing the 
subject matter of the trust in the hands of the settlor with 
a constructive trust in favor of the intended beneficiary, 
likewise has no application to this case. 

We are therefore faced with the question as to whether 
or not the defendant is entitled to equitable relief, either by 
a reformation of the transfer or by virtue of a constructive 
trust impressed upon the plaintiff's legal interest in these 
shares in favor of the defendant. If so, we must determine 
whether or not such relief is available to the defendant in 
the present action. 

In determining these questions it must be remembered 
that the subject matter in dispute is personal property, 
shares of stock, and not real estate. Whether or not during 
the lifetime of Charles T. Burgess equity could or would 
have ordered the parties to convey the stocks in question 
to a third party, who in turn would be directed to convey 
them to the decedent and defendant as joint tenants, we 
need not decide, nor do we intimate any opinion thereon. 
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In Cole v. Fickett, 95 Me. 265,270; 49 A. 1066, 1068, after 
having stated the equitable jurisdiction with respect to 
reformation of written instruments, the court made the fol­
lowing statements: 

"But there is another principle recognized in 
equity, that when one person, through mistake or 
fraud, obtains the legal title and apparent owner­
ship of property which in justice and good con­
science belongs to another, such property is im­
pressed with a use in favor of the equitable 
owner." 

Another analagous principle recognized in equity is well 
stated as follows in Scott on Trusts, Vol. 1, Sec. 31.3: 

"Where property is conveyed for consideration, 
and not as a gift, and the conveyance is ineffective 
to transfer the property, a court of equity will 
treat the transaction as though there were a pre­
cedent contract to transfer the property, and will 
compel the person making the conveyance to 
transfer the property. This, however, is not based 
upon the notion that the transferor declared him­
self trustee of the property. There is a construc­
tive trust rather than an express trust, based upon 
the duty of the transferor to complete the transfer 
for which he received consideration." 

This principle applies whether the ineffectiveness of the 
conveyance extends to the whole or part of the subject mat­
ter of the conveyance, and whether the ineffective nature 
of the conveyance is due to either fraud or mutual mistake. 
Scott on Trusts, Vol. III, Sec. 466. Of the cases cited in the 
footnotes to this section, Finch v. Green, 255 Ill. 304; 80 
N. E. 318, is especially in point, as there the consideration 
was personal services rendered and to be rendered in the 
home, as in this case. The court after holding that there 
was a valuable consideration further held that it would not 
enter into an inquiry as to the adequacy of the consideration 
fixed by the parties themselves. 
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We hold that these principles apply to the instant case, 
and to the extent that the plaintiff, because of the mutual 
mistake of the original parties to the transfer, holds legal 
title to these shares, he holds the same impressed with a 
constructive trust in favor of the defendant. 

The mere fact that personal property is held upon a con­
structive trust does not give equity jurisdiction to order its 
transfer in specie to the person in favor of whom such trust 
exists. The transfer in specie of personal property which 
is the subject matter of a constructive trust will only be 
ordered when in addition to the existence of the trust there 
are present additional facts which justify and require the 
exercise of the equitable powers of the court in this respect, 
as inadequacy of legal remedy, insolvency of the construc­
tive trustee, the unique character of the chattel, etc. See 
Restatement of Law, Restitution, Sec. 160 e, f, Sec. 163 d. 
Also see Scott on Trusts, Volume 3, Sec. 462.3. However, 
as said in Sec. 160 e, supra: 

"The refusal of the court to permit specific re­
covery of property in a proceeding in equity, how­
ever, does not necessarily mean that there is no 
constructive trust." 

Although the present record discloses that the plaintiff's 
interest in these shares of stock is impressed with a con­
structive trust in favor of the defendant, the present record 
does not disclose such additional facts as would justify an 
order compelling the release of the plaintiff's legal title in 
these shares to the defendant. Although the defendant 
asserted a claim that the shares were held in trust for him 
before the justice below, and in his brief filed in this court 
reiterated his claim, he did not assert such claim either in 
his answer nor did he do it by cross bill. To order the plain­
tiff to release his legal title to the defendant would be grant­
ing to the defendant affirmative relief. The ordinary rule 
is, except in cases where the plaintiff is ordered to do cer­
tain things as a condition precedent to his obtaining relief 
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decreed to him, that affirmative relief will not be decreed in 
favor of the defendant in an action in equity. To obtain 
affirmative relief the defendant must seek it by an original 
bill or by a cross bill. This general principle is of especial 
application when no relief is decreed in favor of the plain­
tiff. The general rule that the defendant cannot obtain 
affirmative relief based upon a claim set up in his answer is 
found in Whitehouse Equity Practice, First Edition, Sec. 
371. If the defendant cannot obtain affirmative relief based 
upon an answer, much less can he obtain it when his claim 
the ref or is not even .set forth in an answer. 

Whether or not additional facts, not disclosed by the rec­
ord, exist which would justify a court in equity in enforcing 
the constructive trust in the defendant's favor by compel­
ling the plaintiff to release his legal title to an undivided in­
terest in the stocks does not appear. If such facts do exist, 
the defendant should assert them and seek appropriate re­
lief by bill in equity to enforce his equitable rights under 
the constructive trust. In his brief the defendant asserts 
that if relief is not afforded to him in the present action, he 
is without remedy because of the statute, R. S., Chap. 152, 
Sec. 15, requiring the filing of claims against estates in the 
Probate Court within a limited time, which time has now 
elapsed. Whether the provisions -of R. S., Chap. 152, Sec. 
15 requiring the presentation and filing of claims within a 
certain time and limiting the time within which actions 
against executors and administrators must be instituted, 
would apply to a bill in equity brought by the defendant to 
enforce the constructive trust of the legal title to specific 
corporate shares in his favor, he already having the cer­
tificates in his possession, or whether· in case said section 
does apply to the defendant's claim, the defendant might 
have relief in equity under R. S., Chap. 152, Sec. 22, are 
questions not now before this court and upon which we 
intimate no opinion. It is to be noted in this connection 
that the decedent died on the fifth day of October, 1946, and 
that the present bill had been filed and served on the de-
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fondant on the seventeenth day of June, 1947. The defend­
ant therefore had ample opportunity to file his claim against 
the estate and institute action thereon well within the time 
limits prescribed in Section 15, supra. If the defendant is 
barred by the statute from maintaining his action, it is only 
because of his own delay in presenting and prosecuting his 
claim. 

Under the present bill, for reasons before stated, the 
court cannot order the transfer of the plaintiff's undivided 
legal interest in these shares of stock to the defendant. Be­
cause the court is unable to afford the defendant affirmative 
relief, it by no means follows, however, that it should af­
ford affirmative relief to the plaintiff in aid of the legal title 
which he holds as a constructive trustee for the defendant. 
It would be inequitable to order affirmative relief to the 
plaintiff by compelling the defendant to release to him an 
interest in the shares or the dividends declared upon the 
shares, the legal title to which in equity and good conscience 
the plaintiff as constructive trustee for the defendant should 
release to him. The plaintiff was not entitled to the relief 
granted him under the decree below. The defendant's ap­
peal must be sustained. As no relief can be granted to 
either party under the bill, the bill should be dismissed with 
costs. 

Appeal sustained. 

Decree dismissing bill with 
costs to be entered by the 
court below. 

(TOMPKINS, J., having died, did not join in this opinion.) 
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Concurring Opinion 
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MURCHIE, J. Judge Thaxter and I feel very real regret 
that we cannot give our unqualified adherence to all that 
Judge Merrill says in the very able opinion he has prepared 
in this case, in which, we feel, the court can well take pride. 
We can, and do, concur in the result, but we cannot sub­
scribe to the declaration that the court foreclosed the pos­
sibility of recognizing a joint tenancy under the present 
facts in either Staples v. Berry, 110 Me. 32; 85 A. 303, or 
Garland, Appellant, 126 Me. 84; 136 A. 459. 

In those cases, the court recognized the unities Judge 
Merrill notes, and their application to joint tenancies, but 
was dealing with bank accounts exclusively, and both 
opinions make it clear that the unities would not, neces­
sarily, preclude the possibility of a joint tenancy on the 
present facts. Judge Cornish said, in the Staples case, that 
the requirement of the unities: 

"would seem to contemplate conveyance or devise 
by A, the sole owner, to B and C, as joint tenants, 
not a splitting up of A's ownership so that B be­
comes a joint tenant with A. But granting for the 
sake of argument that this might be done by care­
fully worded conveyance, it can hardly be said that 
this naked book entry meets the requirements 
which is so jealously guarded by the law, and that 
is the only evidence in the case to disclose the hus­
band's intention." 

Chief Justice Wilson said, correspondingly, in the Garland 
case, that: 

"Even if the four essentials of a joint tenancy can 
be present in case of a gift of property direct from 
one person to another, at least all the essentials 
of a gift as to surrender of absolute control and 
delivery must be complied with." 

The "conveyance or devise" to which Judge Cornish re­
ferred might cover a field of lesser range than the "gift" of 
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Chief Justice Wilson, but while a "devise" relates exclusive­
ly to real estate, the word "conveyance" has a scope suf­
ficiently broad to embrace both real and personal property 
and in the form "convey" is used regularly in bills of sale. 
The outstanding language of Judge Cornish, to us, in his 
declaration that the unities: 

"would seem to contemplate," 
rather than they would require something other than a 
"splitting up." 

The ratio decidendi of these cases, as of each of those 
Judge Merrill declares approves their common doctrine, is 
not that the unities are essential to the creation of joint ten­
ancies, but that such tenancies cannot exist in the absence 
of proof of a gift, or an intention to give. We make no ref­
erence to any of the cases said to carry approval of a doc­
trine of absolutism with reference to the unities and their 
application to joint tenancies, except Reed v. Cromwell et 
al., 134 Me. 186; 183 A. 758, which is the only one of them 
where the court was dealing with corporate stock. In that 
case, it is true, a stock certificate standing in the name of 
A and B "and the survivor" was held not to create a joint 
tenancy, but the ratio decidendi is carried in the words that 
the substitution of the particular certificate for an earlier 
one: 

"did not effect a valid gift inter vivos." 

The opinion in the Reed case was written by Judge Hud­
son for a ccurt of which Judge Thaxter was a member. I 
was not. Neither at the time it was issued, nor now, can he, 
or I, find anything in it repudiating the dicta of Judges Cor­
nish and Wilson declared for the express purpose, as we 
believe, of eliminating the possibility that the decisions could 
be read as closing the door against the recognition of joint 
tenancies created by the "splitting up" of titles of unusual 
facts. Judge Hudson noted that the Garland case, without 
dissent, discussed the contract doctrine which may be said 
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to have ruled Chippendale v. North Adams Savings Bank 
et al., 222 Mass. 499; 111 N. E. 371, and rejected it, but his 
opinion, like that in the Garland case, shows that the rejec­
tion was on the ground that no gift inter vivos had been 
proved. Thereafter, it is true, he said that the opinion 
demonstrated: 

"how the four essential elements of joint tenancy, 
viz: unities of time, title, interest and possession, 
did not exist" 

in the transaction with which the case dealt. It is true, 
also, that express declaration was made that the court did 
not choose to overrule the Garland case. Such a statement, 
however, can give that case no broader scope than it had 
when the opinion it carries was issued. 

We subscribe to the view that attempts to create joint 
tenancies should be tested by the common law rule of the 
four unities. We believe they were satisfied in the instant 
case. They were declared at a time when the principal, if 
not the only, type of property available to be held in joint 
tenancy was tangible property. Each and every item of it, 
real or personal, had to be owned, at all times, by some one 
or more persons. The ownership of any one person in any 
single item of it was not interrupted when he executed a 
conveyance which conveyed some part of his title to another 
and purported to convey another part of it to himself. He 
continued to hold the latter part under his earlier, or origi­
nal, title. Title to tangible personal property passes by de­
livery, if so intended, but title to a part of it cannot pass 
except by a writing describing or identifying it, the person 
conveying it, the part conveyed, and the person to whom 
it is conveyed. The same limitations, so far as they relate 
to conveying property, are applicable to real estate. They 
cannot be applied to corporate stock. Any one share of 
stock in a corporation is identical with each and every other. 
It is neither tangible nor identifiable. It cannot be de­
scribed. It cannot be segregated or set apart from others 
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of its kind. It is represented by a certificate, it is true, and 
that certificate is tangible but the certificate itself has no 
value, as such, and is not property which can be placed in 
joint tenancy. A certificate representing stock may be en­
dorsed, and will pass by delivery. 

The opinion of Judge Merrill recognizes a distinction be­
tween shares of stock and the certificates representing them. 
We believe the distinction goes deeper. He asserts that a 
certificate, being tangible, comes within the rule of the 
unities. Recognizing that it is in fact tangible, we be­
lieve that it can be distinguished from tangible property 
by reason of its representative quality, and the freedom 
with which, when endorsed, it may pass from hand to hand 
and carry title not only to itself but to the stock it repre­
sents. We believe, for those reasons, that the unities may 
be said to be satisfied, in a stock transaction, when the 
owner of the certificate and the stock endorses the former 
and surrenders it to the corporation which issued it to 
secure a new certificate issued in the names of himself and 
another as joint tenants, without the formality of requiring 
as a preliminary that a new certificate be issued in the name 
of, and endorsed by, some third party. The only tangible 
things owned in such a case are the old certificate and the 
new. The title of the intended joint tenants in such a case 
to the stock and to the certificate representing it accrued at 
the same time and is represented by the same instrument. 
Such is not the case where tangible property is involved. 

We are not unmindful of the fact that application of the 
unities principle to stock transactions will for all practical 
purposes preclude the possibility of joint tenancies in such 
property except in cases where the parties act at the place 
where a particular corporation has its domicile or a trans­
fer office. Nor can we be unmindful of the fact that recog­
nition of their application in the strict manner in which 
that application is made in Judge Merrill's opinion has 
forced such strained construction as that parties have ere-
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ated tenancies in common contrary to their express inten­
tion, that an owner has conveyed away his full title when 
he never intended to do so, and that he has created either 
an estoppel against himself or a contract which binds him, 
and his estate. 

Judge Merrill's opinion records that in more than one 
instance the corporations which issued the stock certificates 
in controversy required the parties to the contract the 
opinion declares was validly entered into by them to execute 
what are designated as "joint tenancy agreements" before 
they would issue the joint tenancy certificates. Because of 
this recognition, we refer back to the language used by 
Judges Cornish and Wilson in the Staples and Garland 
cases. Judge Cornish declared that a: 

"naked book entry" 

could not meet the requirements of the law. Judge Wilson 
said merely that there must be: 

"surrender of absolute control and delivery." 
When parties have executed a formal agreement to evidence 
their undertaking to place property in joint tenancy, it can­
not be said that they are attempting to rest on a "naked 
book entry," nor can it be denied that there have been both 
"surrender of absolute control and delivery." 

We would reach the result declared in the opinion of 
Judge Merrill by holding that after the issue of the stock 
certificates in question, Charles T. Burgess and Charles M. 
Burgess were joint tenants by reason of the fact that the 
unities of time, title, interest and possession were all satis­
fied in the transaction in which they engaged. 

In all other respects we concur in Judge Merrill's opinion. 
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Where there is ample evidence, if believed by the trier of facts in the 
Supreme Court of Probate to jusitfy the finding made, the factual 
decision is conclusive and exception thereto will not lie. 

ON EXCEPTIONS. 

Two Bills of Exception in identical allegations of error, 
bring forward a single decree entered in the Supreme Court 
of Probate dismissing appeals from two Probate Court de­
crees which dismissed petitions to reverse and annul de­
crees of adoption. Exceptions overruled. Case fully ap­
pears in opinion. 

Stanley F. Needham, for appellants. 

C. J. O'Leary, for appellees. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 
NULTY, JJ. 

MURCHIE, C. J. Two Bills of Exceptions, in identical 
allegations of error, bring forward a single decree entered 
in the Supreme Court of Probate in these cases, dismissing 
appeals from two Probate Court decrees which dismissed 
petitions to reverse and annul decrees of adoption wherein 
Rae Cecile Cote and Juliette Mary Cote were adopted by 
Irving H. Cann and Anna E. Cann, and the surname "Cann" 
was substituted for that of "Cote." The adoption decrees 
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are both dated October 28, 1947, and were entered on peti­
tions dated October 27, 1947. The children were born out 
of wedlock to one Genevieve M. Cote on March 20, 1940 and 
March 20, 1939, respectively. She signed both petitions to 
indicate her consent to the adoptions, as R. S., 1944, Chap. 
145, Sec. 36 requires. The decrees record that the Judge of 
Probate entering them was "satisfied," to use the statutory 
word, in each case, with reference to each and all of the 
requirements declared in R. S., 1944, Chap. 145, Sec. 37. 

The decrees here under consideration are not the adop­
tion decrees but decrees entered on petitions to annul them. 
The petitions are dated November 28, 1947. The grounds 
asserted as a basis for the annulment each seeks are that 
one of the petitioners, somewhat inartistically alleged to be 
the "father" of the children, had been providing for their 
support for six years at the time the adoption petitions 
were filed, and that the consents of the mother were ob­
tained under duress. The appeals and reasons of appeal re­
assert those grounds, in somewhat amplified form, and add 
allegations that the mother had abandoned the children 
prior to signing the petitions, and that the adoptive parents, 
knowing said "father" would not consent to the adoptions, 
"wilfully and deceitfully" acted without either notice to or 
consent by him. The sole allegation of error in either Bill 
of Exceptions is that the finding in the Supreme Court of 
Probate, that the appellants had: 

"failed to sustain their burden of proving that the 
consent of the mother was not freely and volun­
tarily given," 

was not justified. The issue presented, as has been declared 
in numerous cases, is whether there is any credible evidence 
in a case to justify a particular finding. Chabot & Richard 
Co. v. Chabot, 109 Me. 403; 84 A. 892, and cases cited there­
in. 

When the cases were argued the appellants relied not only 
on the error alleged in the exceptions, but also on an issue 
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not raised in either the Probate Court or the Supreme Court 
of Probate, namely, that the consent of the mother did not 
meet the requirements of Section 36 of the statute, cited 
supra, because she had abandoned the children long before 
it was given. 

The exceptions might well be overruled without reference 
to these additional issues, on the ground that they were not 
presented in the Supreme Court of Probate, or could not 
have been raised there because not presented in the Probate 
Court, and not assigned as one of the reasons of appeal 
therefrom, or that the father of an illegitimate child has no 
standing in adoption proceedings. Neither the stipulation 
of the parties as to the paternity of the children nor the evi­
dence which undoubtedly establishes that he whom they say 
is the "father" provided for their support during most, if 
not all, of their lives, can change the status of the children 
or vest him with any right of control over them. We cite 
no authority on these points because the exceptions must be 
overruled in any event on the merits of the issue they raise. 

The record shows clearly that the factual decision chal­
lenged by the exceptions has support in credible evidence. 
The finding is conclusive, and exceptions do not lie. Chabot 
& Richard Co. v. Chabot, supra. There was a square con­
flict of the testimony between the mother and the adoptive 
mother of the children as to whether the consent of the 
former was given voluntarily, or under duress. Under such 
circumstances the question of credibility was for the trier 
of facts. Parsons v. Huff, 41 Me. 410; Barrett v. Greenall, 
139 Me. 75; 27 A. (2nd) 599. 

Exceptions overruled. 
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Cumberland. Opinion, August 15, 1949. 

Negligence. Railroads. Referees. 

[144 

In negligence action before a referee and exception to acceptance by 
Superior Court of referee's report on the ground that there was no 
evidence of probative value tending to establish the contention of 
the plaintiff raises a question of law upon which plaintiff is en­
titled to be heard. 

Mere fact that plaintiff fell over a suitcase in the passageway between 
two railroad coaches raises no presumption of negligence on the 
part of the employees of the railroad. 

The liability of a carrier for an injury to a passenger caused by an 
obstruction of a car isle or platform by property of another pas­
senger arises only in case the carrier has been negligent in permit­
ting the obstruction. Unless the carrier can be charged with rea­
sonable notice of such obstruction, no neglect of duty is shown. 

ON EXCEPTIONS. 

On exceptions to the acceptance by Superior Court of the 
referee's report awarding judgment to the plaintiff. Ex­
ceptions sustained. Case fully appears in opinion. 

Saul H. Sheriff, for plaintiff. 

Hutchinson, Pierce, Atwood & Scribner, 
Leonard A. Pierce, and Jotham D. Pierce, for defendant. 

SITTING: THAXTER, FELLOWS, MERRILL, NULTY, WILLIAM­

SON, JJ. 

NULTY, J. This case comes before us on exceptions to 
the acceptance of the report of the referee, the parties hav-
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ing agreed to refer this action with the right of exceptions 
as to matters of law reserved. The referee reported judg­
ment for the plaintiff. The defendant filed objections in 
writing to the acceptance of the referee's report which ob­
jections were overruled and the report accepted and excep­
tions were allowed the defendant. 

The record discloses that shortly after 9 o'clock in the 
evening of January 22, 1948, plaintiff and her daughter 
were at North Station, Boston, Massachusetts to board a 
train scheduled to leave at 9 :30 o'clock that night for Port­
land, Maine. The makeup of the train was such that the 
two coaches in service were connecting cars. Coach pas­
sengers could enter the train by either the forward steps 
of the rear one of the two coaches or by the rear steps of the 
forward coach. One trainman was supervising the loading 
of passengers onto these two coaches by directing them up 
one or the other of these two sets of steps. Plaintiff and her 
daughter walked down the platform until they met the 
trainman standing at the foot of the forward steps of the 
rear coach and entered the train by those steps. The plain­
tiff was assisted onto the steps by the trainman and after 
the plaintiff and her daughter had reached the vestibule of 
the rear coach they noticed through the open door to the 
main part of the rear coach that this coach seemed full. 
Plaintiff's daughter preceded her mother across the pas­
sageway between the two cars and reached the door of the 
forward coach. Plaintiff followed and in crossing through 
the passageway between the two cars stumbled over a piece 
of luggage commonly known as a suitcase which was lo­
cated for the most part in the rear vestibule of the forward 
car but which extended some distance into the passageway 
between the two cars. Plaintiff fell and claimed to have 
broken her wrist for which damage this action was brought. 

Reports of referees are only open to attack on certain 
definite lines and according to certain definite procedure. 
When cases are referred with the right of exceptions re-



302 MORNEAULT VS. B. & M. RAILROAD [144 

served as to matters of law, referees are final judges of fact 
in the absence of fraud, prejudice or mistake and the ex­
cepting party must comply with Rule XXI. In this case 
Rule XXI was complied with and defendant is, therefore, 
properly before this court to be heard on such matters as 
are put in issue by the objections filed by it. Staples v. 
Littlefield, 132 Me. 91; 167 Atl. 171; Courtenay v. Gagne et 
als., 141 Me. 302; 43 Atl. (2nd) 817. The first two objec­
tions of the defendant assert that there was no evidence of 
probative value tending to establish the contention of the 
plaintiff. This raises a question of law upon which plaintiff 
is entitled to be heard. The rule is too well established in 
our State to require more than passing mention that if there 
is any evidence to support the findings of fact by referees, 
exceptions will not lie. Staples v. Littlefield (supra), Wood 
v. Balzano, 137 Me. 87; 15 Atl. (2nd) 188; Bradford v. 
Davis, 143 Me. 124; 56 Atl. (2nd) 68; Paulsen v. Paulsen, 
143 Me. 416; 66 Atl. (2nd) 420. According to the record, 
the trainman, before the accident and during the period of 
the accident, was standing at the foot of the forward steps 
of the rear coach. From that position he assisted the plain­
tiff and her daughter up the forward steps of the rear coach. 
Almost immediately the plaintiff, preceded by her daughter, 
crossed the passageway to the forward coach and, accord­
ing to her testimony, fell over the suitcase located by the 
plaintiff as mostly in the rear vestibule of the forward coach 
but projecting six inches into the passageway between the 
two coaches. It would have been impossible for the train­
man to have had an unobstructed view of the passageway 
from his position. He, therefore, could not have seen the 
suitcase located as above described. No evidence was pro­
duced by the plaintiff as to how long the suitcase had been 
in the location described by the plaintiff and her witness. 
From aught that appears from the evidence, the suitcase 
may have been left by a passenger next preceding the plain­
tiff. Plaintiff in this case must prove negligence on the part 
of the railroad. The mere fact that plaintiff fell over a 
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suitcase in the passageway raises no presumption of negli­
gence on the part of the employees of the railroad. Pelerin 
v. International Paper Co., 96 Me. 388,391; 52 Atl. 842, and 
cases cited, nor does the doctrine of res ipsa loquitur have 
any application for the suitcase was not shown to be under 
the exclusive control of the railroad. Stinson v. Milwaukee 
L. S. & W. Ry. Co., 75 Wis. 381; 44 N. W. 748 (1890). See 
also Ala. G. S. R. Co. v. Johnson, 14 Ala. App. 558; 71 So. 
620 (1914) ; Burns v. Penna. R.R. Co., 233 Pa. 304; 82 Atl. 
246; Ann. Cas. 1913B, 811. 

The general rule of law in cases involving obstructions 
of aisles or platforms of railroads is stated in 10 Am. Jr., 
Section 1307: 

"The liability of a carrier for an injury to a pas­
senger caused by the obstruction of a car aisle or 
platform by property of another passenger arises 
only in case the carrier has been negligent in per­
mitting the obstruction. Ordinarily, the carrier is 
liable only where one of its employees in charge of 
the car knows of the obstruction in time to have it 
removed before it can cause injury or where the 
obstruction exists for such a length of time that 
an employee, in the proper discharge of his duties, 
should know of its presence." 

The Stinson case (supra) contains language which very 
forcefully sets forth what evidence is necessary to prove 
negligence on the part of the railroad. The court in its 
opinion said (75 Wis. 381; 44 N. W. 749): 

"There may be a duty on the part of the employees 
of the Company to remove the personal baggage of 
passengers from the passageways of the cars, but, 
in order to make it their duty to act, there must be 
evidence showing, or at least tending to show, that 
such employees had notice of such obstruction be­
ing in the aisle or passageway, or that it had re­
mained there so long before the accident, that, in 
a reasonably vigilant discharge of their duties, 
they could have discovered the obstruction before 
the accident happened and failed to remove it. The 
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evidence in the case shows that none of the em­
ployees of the Company were in the car at the time 
the accident happened, and, in the absence of any 
proof to the contrary, we must presume that the 
duty of the employees required them to be at some 
other place while the train was at the station. All 
we have, therefore, is the one fact that, at the ex­
act time of the accident, these satchels were in the 
aisle, and that the plaintiff fell over them and was 
injured. The personal baggage of passengers is 
not 'a thing under the management of the defend­
ant and its servants,' within the meaning of the 
rule stated in the cases above cited; and it there­
fore becomes necessary for the plaintiff to show by 
other proof that the Company or its servants were 
guilty of some negligence or want of ordinary care 
in regard to these satchels. It seems very clear 
that there is no evidence tending to prove such 
negligence. There is no evidence showing or tend­
ing to show how long these satchels had been in 
the aisle." 

[144 

In this case there is no evidence that any employee of the 
railroad had actual knowledge of the presence of the suit­
case and no evidence as to how long the suitcase had been in 
the vestibule and passageway of the train before the alleged 
accident. The briefs of both parties aver that Massa­
chusetts law governs this case and this State has adopted the 
Uniform Judicial Notice of Foreign Law Act, R. S., Chap. 
100, Secs. 135-140, supplemented by R. S., Chap. 100, Sec. 
141, recently interpreted in the case of Strout, Adnir. v. 
Charles M. Burgess, 144 Me. 263; 68 Atl. (2nd) 241, and the 
law of Massachusetts in the case of Jackson v. Boston Ele­
vated Railway Company, 217 Mass. 515; 105 N. E. 379, 380; 
51 L. R. A. (N. S.) 1152, holds: 

"The carrying of travelling bags or bundles by 
passengers is an ordinary incident of travelling 
and unless the carrier can be charged with reason­
able notice that such articles are so placed as to be­
come obstacles to the safe entrance or exit of pas­
sengers no neglect of duty is shown." 
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See Lyons v. Boston Elevated Railway, 204 Mass. 227; 90 
N. E. 419, and cases cited; also, Hotenbrink v. Boston Ele­
vated Railway, 211 Mass. 77; 97 N. E. 624; 39 L. R. A., N. S. 
419. The law above set forth is applicable to both street 
cars and the cars of steam railroads, 19 A. L. R. 1372. 

A careful examination of the record within which we are 
confined fails to disclose that the findings. of fact by the 
Referee were supported by any evidence of probative value. 
Staples v. Littlefield (supra). A mere scintilla of evidence 
is not sufficient. Nason v. West, 78 Me. 253; 3 A. 911. In 
the view we take of the instant case the plaintiff has not 
sustained the burden of proving that the defendant or its 
servants were negligent. It therefore follows that it was 
error to overrule the objections of the defendant to the ac­
ceptance of the Referee's report. 

Exceptions sustained. 
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BOSTON AND MAINE RAILROAD 

vs. 

HANNAFORD BROS. Co. AND 

CASCO BANK AND TRUST COMPANY, TRUSTEE 

Cumberland. Opinion, August 18, 1949. 

Carriers. Estoppel. Exceptions. 

Exceptions to exclusion of evidence not brought forward to Supreme 
Judicial Court are abandoned. 

Consignee of property transported in interstate commerce, by ac­
ceptance of delivery makes himself liable for the transportation 
charges, except that a consignee who is an agent only and has no 
beneficial ownership in property, may avoid liability by compliance 
with terms of Interstate Commerce Act. 

The doctrine of estoppel rests on an act that has misled one, who rely­
ing on it, has been put in a position where he will sustain a loss 
or injury, and should be applied with great care in each case. 

The burden of proof is upon the one who asserts an estoppel, and 
such proof must be full, clear, and convincing in every essential 
element. 

There can be no estoppel where there is no loss, injury, damage, or 
prejudice to the party claiming it. 

If facts are undisputed, it is a question of law for the court to decide 
whether or not there is an estoppel. 

The obligations of the shipper and consignee, as between each and 
carrier, were primary and independent and neither obligation was 
subordinate to the other, and the carrier could proceed against the 
defendant without exhausting its remedy against shipper. 

ON EXCEPTIONS. 

Action by carrier against principal defendant to recover 
transportation charges on shipment of bananas. Defendant 
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files exception to granting of motion for directed verdict. 
Exceptions overruled. 

E. S. Miller, 
Hutchinson, Pierce, Connell, Atwood, and Scribner, 

for plaintiff. 

Leonard A. Pierce and Sigrid E. Tompkins, of counsel. 

Frank P. Preti, for defendant. 

SITTING: THAXTER, FELLOWS, MERRILL, WILLIAMSON, J J. 

MERRILL, J. On exceptions. This case is before the 
court on exceptions to the direction of a verdict in favor of 
the plaintiff by the presiding justice. The amount is not in 
dispute. The action was brought by the Boston and Maine 
Railroad, the delivering interstate carrier, to recover trans­
portation charges on four carloads of bananas delivered by 
it to the defendant, Hannaford Bros. Co. One of these car­
loads was shipped, without prepayment of freight, by Lord 
and Spencer Company of Boston from Laredo, Texas, to the 
defendant. This car was carried from Boston to Portland 
by the plaintiff carrier and delivered to and unloaded by the 
defendant on October 14, 1943. The defendant admits 
ownership of the shipment in this car. On October 3, 1943, 
four other cars loaded with bananas were shipped without 
prepayment of freight from Laredo, Texas, by Pan Amer­
ican Banana Producers. "Advice Lord and Spencer, all 
charges guaranteed by shipper." On October 14, 1943, 
Lord and Spencer notified the plaintiff to divert these cars 
to the defendant at Portland, "all charge to follow the cars." 
The defendant accepted delivery of these shipments from 
the plaintiff on October 15, 1943 and unloaded the cars. 
The defendant received these four carloads as agent only of 
Lord and Spencer and had no beneficial title in the prop­
erty. In accordance with rules and regulations of the Inter­
state Commerce Commission, the plaintiff carrier had an 
arrangement whereby the defendant was allowed a period 
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not exceeding ninety-six hours after delivery within which 
to pay transportation charges upon freight delivered to it 
by the plaintiff. Within this period after the delivery of 
these carloads of bananas to the defendant, the plaintiff 
presented to it freight bills for the transportation charges 
thereon. As to the four carloads which it received as agent, 
the representative of the defendant who received the freight 
bills testified as follows : 

"On the arrival of the freight bills I called Mr. Mc­
Duffie, cashier of the Boston & Maine railroad and 
told him the cars were not ours because they were 
commission cars and to make collection from Lord 
& Spencer and he advised me to write it on the 
statement that I was returning for colletcion from 
Lord & Spencer, which I did." 

It is not clear from the evidence whether the statement 
was written on the bills or in the form of an independent 
statement. The statement or statements were not intro­
duced in evidence by either party. The defendant also re­
quested the plaintiff to collect from Lord and Spencer the 
freight charges on the car which it received on its own 
account. 

The testimony disclosed that prior to the receipt of the 
carloads of bananas in question the defendant had previous­
ly received on its own account some twenty carloads of 
bananas from Lord and Spencer, and that at its request 
the railroad had collected transportation charges thereon 
from Lord and Spencer. 

The plaintiff after the defendant had returned the freight 
bills to 1t, attempted to collect the same from Lord and 
Spencer and succeeded in collecting the total charges upon 
one of the commission cars and a portion of the charges on 
another. This left unpaid the total charges on three cars, 
including the carload received by the defendant on its own 
account, and a portion of the charges on a third car received 
on commission, amounting in all to $2,048.35. 
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Some thirteen months after the return of the freight 
bills to the plaintiff, during which time it had been en­
deavoring to collect the same, Lord and Spencer informed 
the plaintiff that it was unable to pay the bills. The plain­
tiff notified the defendant that Lord and Spencer were fi­
nancially embarrassed and not in a position to pay the bills 
and demanded payment of the bills from the defendant. 
Payment being refused, this action was brought to recover 
the balance of the transportation charges amounting to 
$2,048.35. The defendant admitted the legality of the 
charges according to filed tariffs and its liability therefor 
unless absolved from payment by its notice to the plaintiff, 
the return of the bills to the plaintiff for collection from 
Lord and Spencer and the conduct of the plaintiff subse­
quent to the receipt by the defendant of the freight bills. 
The defendant claimed that the plaintiff discharged it from 
its liability for these transportation charges by its consent 
to the return of the freight bills to it for collection from 
Lord and Spencer, and by attempting to collect from Lord 
and Spencer, and by its failure to notify the defendant 
within a reasonable time thereafter of its inability so to do, 
during which time the defendant claims it had funds of 
Lord and Spencer in its hands from which it could have 
retained sufficient moneys to discharge its liability for these 
transportation charges, which funds it remitted to Lord 
and Spencer. 

The plaintiff in addition to relying upon absolute liability 
of the defendant under applicable federal legislation, claimed 
that its action in attempting to collect transportation 
charges from Lord and Spencer was undertaken only as a 
favor to the defendant who was absolutely liable for the 
charges and that it did not constitute a novation. To the 
claim that the defendant paid money in its hands to Lord 
and Spencer which it could have retained to discharge its 
liability for these transportation charges, it replies that 
even if this be true the defendant before it paid said funds 
to Lord and Spencer could at any time have ascertained 
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from the plaintiff the progress of collection from Lord and 
Spencer, and that there was no estoppel in favor of the de­
fendant. While the defendant has asserted that it had suf­
ficient funds in its hands belonging to Lord and Spencer 
from which it could have retained a sufficient amount to 
reimburse itself for these charges, had the plaintiff with­
in a reasonable time notified it of its failure to collect from 
Lord and Spencer, there is no direct evidence of this fact. 
All evidence directed thereto was excluded by the presiding 
justice. Exceptions to this exclusion were taken by the 
defendant, but these exceptions were not brought forward 
to this court and were thus abandoned. While the defend­
ant did testify that these cars of bananas were received on 
a commission basis for Lord and Spencer and that it had 
remitted all sums to Lord and Spencer, there is no testi­
mony in the record as to when funds belonging to Lord and 
Spencer were received by the defendant or when the same 
were remitted by it to Lord and Spencer, nor is there any 
evidence in the case as to the amount of said funds if any 
which it had had in its hands. Nor is there evidence show­
ing that had it been notified of its failure to collect by the 
plaintiff, that it could have made collection itself. 

The consignee of property transported in interstate com­
merce by acceptance of delivery makes himself liable for 
the transportation charges. Pittsburg, etc. Ry. Co. v. Fink, 
250 U. S. 577; 40 S. Ct. 27; 63 L. Ed. 1151; L. & N. R. Co. v. 
Central Iron Co, 265 U. S. 59, 70; 44 S. Ct. 441; 68 L. Ed. 
900. This is the general rule. By appropriate Federal 
Statute, 49 U. S. C. A. 3 (2nd), a consignee who is agent 
only, and who has no beneficial ownership in the property 
transported may avoid liability for the transportation 
charges by compliance with its terms. The statute contains 
the following provision : 

"Where carriers by railroad are instructed by a 
shipper or consignor to deliver property trans­
ported by such carriers to a consignee other than 
the shipper or consignor, such consignee shall not 
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be legally liable for transportation charges in re­
spect of the transportation of such property (be­
yond those billed against him at the time of de­
livery for which he is otherwise liable) which may 
be found to be due after the property has been de­
livered to him, if the consignee (a) is an agent 
only and has no beneficial title in the property, and 
(b) prior to delivery of the property has notified 
the delivering carrier in writing of the fact of 
such agency and absence of beneficial title, and, in 
the case of a shipment reconsigned or diverted to a 
point other than that specified in the original bill 
of lading, has also notified the delivering carrier in 
writing of the name and address of the beneficial 
owner of the property. In such cases the shipper 
or consignor, or in the case of a shipment so recon­
signed or diverted, the beneficial owner, shall be 
liable for such additional charges irrespective of 
any provisions to the contrary in the bill of lad-
ing or in the contract under which the shipment 
was made." 

This statute has no application to the car received by the 
defendant upon its own account. It would apply to the four 
cars received by the defendant on a commission basis as it 
received them only as agent and had no beneficial ownership 
in the property. Had the defendant taken appropriate 
steps and complied with the provisions of this statute, it 
could have avoided liability for the charges. The defendant 
does not claim that it complied with the terms and condi­
tions of this statute, and the evidence clearly shows that it 
did not. It took no action whatsoever prior to its accept­
ance of the delivery of the goods transported. By its ac­
ceptance of delivery without availing itself of the provisions 
of this statute, the defendant made itself liable for the 
transportation charges upon the four cars which it received 
as agent only and without beneficial ownership in the prop­
erty transported. There was no difference between the de­
fendant's liability for the transportation charges on the car 
which it received upon its own account and the ones which 
it received as agent once the liability became fixed. 
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By 49 U. S. C. A. Sec. 3 (2nd) it is provided in part as 
follows: 

"No carrier by railroad subject to the provisions 
of this chapter shall deliver or relinquish posses­
sion at destination of any freight transported by it 
until all tariff rates and charges thereon have been 
paid, except under such rules and regulations as 
the commission may from time to time prescribe to 
assure prompt payment of all such rates and 
charges and to prevent unjust discrimination." 

The fact that under appropriate rules and regulations of 
the Interstate Commerce Commission the plaintiff allowed 
the defendant to accept delivery of freight without first 
paying the transportation charges, and allowed it a period 
of not exceeding ninety-six hours within which to pay the 
same, did not extend the time within which the defendant 
could file notice of non-beneficial ownership. If the defend­
ant, as agent only and non-beneficial owner, wished to take 
advantage of the provisions of 49 U. S. C. A. Sec. 3 (2nd) 
supra, it was necessary that it comply with the terms and 
provisions thereof. 

The defendant once having made itself liable for the 
transportation charges on these cars, that liability con­
tinued unless discharged. There is no suggestion in the 
record that such discharge has been effected by compliance 
with any applicable statute, rule or regulation of the com­
mission, or even that such statute, rule or regulation exists. 

There is no evidence from which the jury could have 
found a contract of novation by which the plaintiff agreed 
to discharge the defendant from its liability for these trans­
portation charges and look only to Lord and Spencer for 
payment thereof. Even if such contract would be enforc­
ible under applicable Federal Law, upon which we intimate 
no opinion, a finding of the existence of such a contract up­
on the record could not be sustained. 
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Nor is the evidence sufficient to sustain a finding that the 
plaintiff is estopped to collect these transportation charges 
from the defendant even if an estoppel would or could be 
recognized under applicable Federal Law, as a bar to the 
collection of these charges, a question upon which we need 
intimate no opinion. 

From the record it appears that the defendant upon re­
ceipt of these freight bills, for which it had already become 
liable, returned them to the plaintiff with a request that it 
collect them from Lord and Spencer. The plaintiff made 
some twenty to twenty-five calls upon Lord and Spencer in 
attempting to collect from them, and eventually, a little 
more than a year after the return of the bills, being unable 
to collect the balance in question, returned them to the de­
fendant and demanded payment. Accepting the bills from, 
and attempting to collect them for the defendant would not 
estop the plaintiff from enforcing its liability against the 
defendant. Nor, as above stated, did it amount to a nova­
tion discharging the defendant. The defendant bases its 
defense upon the fact that the plaintiff remained silent as 
to its progress in collecting from Lord and Spencer. In 
other words, the defendant seeks to set up an equitable 
estoppel, often called an estoppel in pais, based upon the 
silence or inaction of the plaintiff. 

The doctrine of equitable estoppel was well stated by this 
court in Hooper v. Bail, 133 Me. 412, 416; 179 A. 404, 406, 
in the following language : 

"Aptly it has been said :-'The doctrine of estoppel 
rests on an act that has misled one who relying on 
it has been put in a position where he will sustain 
a loss or injury.' Box Machine Makers v. Wire­
bounds Company, 131 Me. 70; 159 A. 496, 499. 
This rule of equity has been freely and repeatedly 
applied in proper cases both at law and in equity, 
but it has long been recognized that it must be ap­
plied with care and caution lest it encourage and 
promote fraud instead of preventing and defeating 
it. When a party is to be deprived of his property 
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or his right to maintain an action by an estoppel, 
the equity ought to be strong and proof clear. 
Rogers v. Street Railway, 100 Me. 86, 60 A., 713; 
70 L.R.A. 574; Stubbs v. Pratt, 85 Me., 429, 27 A., 
341; Martin v. Maine Central R. R. Co., supra. 
'Every estoppel because it concludeth a man to al-
lege the truth must be certain to every intent, and 
not to be taken by argument or inference.' Coke 
Litt., 352b. See 21 Corpus Juris 1139 and cases 
cited." 

Again, we said in Rogers v. Street Railway, 100 Me. 86, 
91; 60 A. 713, 715; 70 L. R. A. 574: 

"But it is undoubtedly true that this doctrine of 
equitable estoppel should be applied with great 
care in each case, so that a person may not be de­
barred from the maintenance of a suit based upon 
his legal rights, unless the conduct relied upon as 
creating an estoppel has been of such a character, 
and has resulted in such injury to the person re­
lying upon such conduct, that, in equity and good 
conscience, he should be thereby prohibited from 
enforcing the legal rights which he otherwise 
would have, nor unless in any given case all the 
elements exist which have been universally held 
to be essential for the purpose of creating an 
estoppel.' (Emphasis ours.) 

These general princpiles of equitable estoppel are so well 
recognized that further citation respecting them is unnec­
essary. 

The burden of proof is upon the one who asserts the 
estoppel. This burden must be maintained by proof that 
is clear. Hooper v. Bail, supra; Lagrange v. Datsis, 142 Me. 
48; 46 A. (2nd) 408, 410. Not only must the proof be clear 
but estoppel cannot rest upon mere conjecture. Augusta 
Trust Co. v. Railroad Co. et als., 134 Me. 314, 329; 187 A. 1. 
This rule as to the quantum of proof, which is another way 
of stating that the proof of an estoppel must be full, clear 
and convincing, applies to every essential element necessary 
to the creation of estoppel. The estoppel here sought to be 
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enforced against the plaintiff is based upon its failure to re­
port to the defendant, within a reasonable time after re­
ceiving the freight bills in question, its failure to make 
collection. In other words, the defendant relies upon an 
estoppel based upon silence. Silence may give rise to 
estoppel but only when there is a duty to speak. Further­
more, as said by this court in Denison v. Dawes, 121 Me. 
409; 117 A. 314, 317: 

"Silence alone will not constitute an estoppel un­
less it appears that it is known that it will be acted 
upon to the injury of the other party or is main­
tained with a deliberate intent to deceive, or to ob­
tain an advantage. The burden of proving the 
facts to establish it is upon those who claim it. 
Hunt v. Reilly, 24 R. I., 68; 10 R.C.L. 692, Sec. 21; 
52 A. 681, 59 L.R.A. 206." 

As said in 19 Am. J ur. 662 : 

"There must be some element of turpitude or negli­
gence connected with the silence or inaction by 
which the other party is misled to his injury. In 
other words, to give rise to an estoppel by silence 
or inaction, there must be a right and an oppor­
tunity to speak and, in addition, an obligation or 
duty to do so. 

The mere fact that another may act to his prej­
udice if the true state of things is not disclosed 
does not render silence culpable or make it operate 
as an estoppel against one who owes no duty of ac­
tive diligence to protect the other party from in­
jury." 

As well stated in 19 Am. Jur. Sec. 85, Page 735: 
"Estoppel rests largely upon injury or prejudice 
to the rights of him who asserts it. Since the 
function and purpose of the doctrine are the pre­
vention of fraud and injustice, there can be no 
estoppel where there is no loss, injury, damage, or 
prejudice to the party claiming it. Moreover, the 
injury or prejudice involved must be actual and 
substantial, and not merely technical or formal. 
xxxxxxxx The rule that estoppel arises only where 
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there is prejudice applies whether the estoppel is 
based upon words, conduct, silence, delay, negli­
gence, or acceptance of benefits." 

On the record as presented to us there is no clear evidence 
that the defendant has been prejudiced by the failure of the 
plaintiff to report within a reasonable time its failure to 
collect from Lord and Spencer. The plaintiff for more than 
a year, at the request of the defendant, was attempting to 
collect these charges from Lord and Spencer, and was being 
promised payment by them, and succeeded in collecting a 
substantial sum upon the claim. If the defendant at any 
time saw an opportunity or had an opportunity to collect 
from Lord and Spencer it could easily have made inquiry 
from the plaintiff as to its progress in the matter. · There 
is no evidence in the record which would justify a jury in 
finding that had the plaintiff, within a reasonable time, 
notified the defendant of its inability to collect from Lord 
and Spencer that the, defendant itself could have collected 
the charges from Lord and Spencer and thus discharged 
its own liability therefor. There is no evidence in the case 
which would justify a finding by the jury that the defendant 
had suffered prejudice by the action or inaction of the 
plaintiff of which it complains. 

There were no disputed facts in this case. "The rule is 
well established that it is a question of law for the court, 
in any proceedings, even though the case may involve a trial 
by jury, whether the facts constitute an estoppel, if the 
facts are undisputed." 19 Am. Jur. Sec. 200, Page 855. 
No estoppel existed in this case. · There being neither nova­
tion nor estoppel in this case, we have no need to determine 
whether either by novation or by estoppel, under applicable 
Federal Law the plaintiff could have thereby discharged the 
defendant from its liability for these freight charges. 

The defendant, as to the four carloads of bananas in 
which it had no beneficial title, alleges that the shipper, Pan 
American Banana Producers, was primarily liable for the 
transportation charges, and cites authorities sustaining this 
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position. Under the bills of lading used, this is true. The 
shipper was obligated to pay the transportation charges, 
and this liability, as between itself and the carrier, was 
primary and not secondary to that of anyone else. The 
same thing is true of the liability of the defendant. By ac­
cepting delivery of these carloads of bananas, without avail­
ing itself of 49 U. S. C. A. 3 (2nd) it became obligated to 
pay these transportation charges and its liability therefor 
.as between itself and the carrier was primary and not 
secondary to that of anyone else. 

These two obligations, of the consignor and the consignee 
respectively, are independent obligations to the carrier. So 
far as the carrier is concerned, neither of these obligations 
is subordinate to the other. The obligation of the consignor 
arises from his express contract to pay contained in the bill 
of lading which among other things states "the consignor 
shall be liable for the freight, etc.," except under certain 
conditions not present in this case. The liability of the con­
signee is founded upon an implied contract to pay the 
freight, which is founded upon his acceptance of the ship­
ment. 

In discussing the relative liability of a consignor and one 
who accepted delivery of freight shipped on a bill of lading 
like that in the instant case, the court said in Atchison T. & 
S. F. Ry. Co. v. Hunt Bros. Fruit Co., 34 Fed. (2nd) 582, 
583: 

"The liability of the defendant ( consignor) aris­
ing from the written contract, and that of McNeill 
( who as assignee of the bill of lading accepted de­
livery) arising from an implied contract, are inde­
pendent of each other. Neither is subordinate to 
the other. Before the defendant can successfully 
maintain that its liability is subordinate to Mc­
Neill's, it must point to something in its contract 
with the plaintiff so providing. It cannot do that." 
(Emphasis ours.) 

It may well be that as between the consignee and the con­
signor, the consignor should reimburse the consignee for 
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transportation charges which the consignee pays to the 
carrier, even though the consignee's liability to the carrier 
is a primary one. As between each other the liability may 
be the secondary obligation of the consignee and the pri­
mary obligation of the consignor. But the nature of the 
rights of the consignor and consignee inter sese does not 
determine the nature of their respective obligations to the 
carrier. Here, as between themselves and the plaintiff, the 
shipper and the defendant were each primarily liable to the 
plaintiff for these transportation charges. 

As the liability of the defendant to the plaintiff was a 
primary one, the plaintiff could proceed against it without 
first making a demand upon or exhausting its remedy 
against the shipper. It is only when the defendant is 
secondarily liable to the plaintiff that it can interpose the 
defense that the plaintiff has made no demand upon or has 
not exhausted its remedy against the one whose liability to 
the plaintiff for the same obligation is a primary one. 

The defendant has assumed that because the liability of 
the shipper to the carrier is primary, that of the consignee 
to the carrier must be secondary. In this it is in error. 
This erroneous major premise leads to its erroneous con­
clusion that failure on the part of the plaintiff to make a de­
mand upon or to exhaust its remedies against the shipper 
is a bar to recovery against the defendant. 

The defendant's arguments based upon the primary lia­
bility of Pan American Banana Producers are without 
merit and there was no question of fact in connection there­
with which should have been submitted to the jury. 

There was no evidence from which a novation could be 
found. Nor did the evidence require that the question of 
estoppel be submitted to the jury. The undisputed admitted 
evidence negatives the existence of an estoppel. The court 
below excluded all evidence tending to show that the de­
fendant suffered damage by the action or inaction of the 
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plaintiff upon which the defendant's claim of an estoppel 
is grounded. It excluded all evidence tending to show that 
the plaintiff could have reimbursed itself for the charges 
in question from funds in its hands belonging to Lord and 
Spencer, or that it could have otherwise collected these 
funds from Lord and Spencer, had it been seasonably noti­
fied by the plaintiff of the progress of its efforts to collect 
from Lord and Spencer. The defendant took exception to 
the exclusion of such testimony. It is undoubtedly true that 
the court excluded this testimony on the theory that under 
applicable Federal Law, the defendant having become ab­
solutely liable for the transportation charges by acceptance 
of the delivery without availing itself of the provisions of 49 
U. S. C. A. Sec. 3 (2nd), the plaintiff could not thereafter­
wards estop itself from asserting its legal right to collect 
these charges from the defendant. Had these exceptions 
been brought forward to this court, we would of necessity 
have to decide this issue of law. The decision of this issue 
would be necessary in determining the question as to 
whether or not the defendant was prejudiced by the ex­
clusion of the testimony. The defendant, failing to perfect 
these exceptions by including them in its bill of exceptions, 
abandoned them. We are confined in our determination of 
exceptions to the bill of exceptions presented. 

Having held that the record as presented to us would be 
insufficient to sustain the existence of an estoppel against 
the plaintiff, the question of whether or not under applicable 
Federal Law the plaintiff could estop itself from enforc­
ing the liability of the defendant for these transportation 
charges is immaterial and decision thereof is unnecessary 
to the determination of the validity of the defendant's ex­
ceptions to the direction of a verdict for the plaintiff. 

The ruling of the presiding justice directing a verdict for 
the plaintiff on the evidence in the record was correct. The 
defendant takes nothing by its exceptions. 

Exceptions overruled. 
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STATE OF MAINE 

vs. 

NORMAN MITCHELL 

Aroostook. Opinion, September 12, 1949. 

Criminal Law. Evidence. Exceptions. 

Whether a fracas was started by a respondent or by the person 
alleged to have been assaulted, is a question of fact to be determined 
by the jury. 

Threats of violence by a person alleged to have been assaulted, if com­
municated to the respondent before the act with which he is 
charged, are evidence of his reasonable apprehension of physical 
harm, but not where respondent had already testified that he had 
no knowledge of any threats at the time of the assault. 

While threats by a person alleged to have been assaulted, against 
respondent, made prior to an alleged assault show a declaration 
of purpose, and testimony of such threats might tend to establish 
that the person who made them was seeking to carry out such a 
purpose, they cannot be proved by hearsay evidence. 

Respondent not entitled to testify that threats had been communicated 
to him after the alleged assault. 

Allegations in a bill of exceptions which are contrary to the evidence, 
as reflected in the official stenographer's record of the testimony, are 
controlled by that record. 

Exceptions to the general rule against admission of hearsay testi­
mony, are not applicable when from the nature of the testimony 
offered, it is apparent that better evidence exists and is accessible. 

ON EXCEPTIONS. 

Respondent was convicted of assault and battery and 
brings exceptions to refusal of presiding justice to direct a 
verdict of not guilty, and to the exclusion of testimony. 

Exceptions overruled. 
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James P. Archibald, County Attorney, for State of Maine. 

Harry E. Nixon and Milton A. Nixon, for respondent. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, JJ. 

MURCHIE, C. J. This respondent was convicted of as­
sault and battery on one Manley Sharpe, under an indict­
ment alleging an assault with a knife with intent to kill 
and murder. When the state rested the jury was instructed 
that the evidence would not justify a finding of intent to 
murder and the case was finally submitted for decision 
whether assault with intent to kill had been proved. The 
Bill of Exceptions alleges error in the refusal of the justice 
presiding in the Trial Court to direct a verdict of "not 
guilty" and to permit the respondent to testify concerning 
his knowledge, either before or after the event, that Sharpe 
had made threats against him. 

The evidence establishes, beyond doubt, that Sharpe was 
cut badly by a knife wielded by the respondent during a 
physical fracas between them at the time and place alleged. 
The respondent sought to justify his action as self defense 
and testified both that the row was started by Sharpe and 
that the cutting was done when he was afraid of his life and 
thought that Sharpe was killing him. Immediately follow­
ing these declarations he testified definitely, in answering 
an inquiry whether Sharpe had threatened previously to kill 
him: 

"I didn't know at that time, I didn't know nothing 
about it. I didn't know he had anything against 
me to get me for." 

Thereafter he said that he learned later of Sharpe's threat 
to kill him. That statement was stricken from the record, 
because the respondent did not hear the threat, personally, 
and immediately thereafter the questions in controversy, 
quoted infra, were asked and excluded, on objection. Ex-
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ceptions to the rulings involved are the subject matter of 
the second exception set forth in the bill. 

The first was to the refusal to direct a verdict. It was not 
argued either orally or in writing, nor could it have been 
with any prospect of success. The record presents a par­
ticularly clean-cut conflict of testimony as to whether the 
fracas was started by the respondent or by Sharpe. The 
evidence of the latter, and of the only eye witness to the 
start, was that the respondent was the aggressor. It was 
for the jury to determine the fact. The issue on that excep­
tion is well stated in State v. Bobb, 138 Me. 242; 25 A. (2nd) 
229, 234, and cases cited therein. There is no suggestion 
of merit in it. 

The exception to the exclusion of evidence quotes a little 
more than a page of the record, carrying three questions 
relative to threats made against the respondent by Sharpe 
which the respondent was not permitted to answer, some 
colloquy of counsel and court with reference thereto, and a 
question answered without objection which establishes that 
Sharpe had never made any threats against the respondent 
in his hearing. The first of the three questions excluded 
made no reference to the time when the respondent heard 
of the threats to which it alludes, and requires no consider­
ation because the subsequent ones cover the full time range 
from that standpoint, although neither fixes the time when 
the threats to which they were intended to relate were 
made. The questions were : 

and 

"Did you know at the time of this altercation 
whether or not Sharpe had made threats against 
you?" 

"Have you learned since whether or not he made 
any threats against you prior to this altercation?" 

Both questions involve hearsay evidence, which is not 
admissible as a general rule. There are exceptions to that 
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rule but they are not applicable "when, from the nature of 
the testimony offered, it is manifest that better evidence 
exists and is accessible." Gould v. Smith, 35 Me. 513; State 
v. Butler, 113 Me. 1; 92 A. 819. Both were designed to get 
evidence before the jury that threats had been made against 
the respondent by the person he is charged with having 
assaulted. The distinction between them lies in the fact 
that the first relates to threats communicated to him prior 
to the time of the alleged assault, while the second admit­
tedly refers to knowledge acquired by him at a later time. 

It is only with reference to the first question that the 
allegation of the Bill of Exceptions that, because the re­
spondent was prepared to show that threats had been com­
municated to him, he had reason at the time of the alleged 
assault: 

"to believe that he was in imminent danger of 
great physical harm" 

has any point. The issue thus presented is not whether 
threats had been made, but whether, if so, they had been 
communicated to the respondent and he was apprehensive 
of great physical harm. It is undoubtedly true, as the ex­
ception alleges, that such apprehension is an important ele­
ment of justifiable self defense. That explains the excep­
tion to the general rule which makes hearsay evidence of 
communicated threats admissible. The respondent cites 
numerous authorities to sustain his claim that it is always 
permissible to prove communicated threats by hearsay. 
The Massachusetts Court in 1945, in Commonwealth v. 
Rubin, 318 Mass. 587; 63 N. E. (2nd) 344, 345, recognized 
the principle as somewhat more limited in operation. There 
Mr. Justice Lummus stated that: 

"Where self defense is invoked by a defendant, 
threats of violence made against him by the person 
hurt or killed by him are generally admissible, 
when known to the defendant before the act,, as 
evidence of his apprehension for his own safety, 
and the reasonableness of that apprehension." 
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There can be no point in this case in resolving the issue as 
to the scope of the exception. This respondent could have 
had no ground for apprehension concerning his safety on 
the basis of communicated threats at the pertinent time, 
since he had already testified, when the question with ref­
erence thereto was excluded, as heretofore noted, that he 
had no knowledge about any threats at that time. The 
allegation of his Bill of Exceptions as to communicated 
threats is entirely contrary to his own sworn testimony. 
As to such threats, therefore, his exception will have to be 
overruled on the principle recognized in Tower v. Haslam, 
84 Me. 86; 24 A. 587; Charles v. Harriman, 121 Me. 484; 
118 A. 417; State v. Rice & Miller Co., 130 Me. 316; 155 A. 
804; Smith v. Davis et al., 131 Me. 9; 158 A. 359; 81 A. L. R. 
78. In the first of these cases the court said that, when 
the evidence was incorporated in the exceptions, as it is in 
this case: 

"the stenographer's report ,:, * * must control the 
allegations in the bill as to matters of fact, if there 
be a conflict between them." 

Note has already been made that the allegation of the 
Bill of Exceptions relative to apprehension of imminent 
danger can have no bearing on the second quoted question 
excluded. The testimony of the respondent, immediately 
prior to his statement that he knew nothing about the 
threats at the time of the assault, was that he was afraid 
of his life and thought that the person with whom he was 
fighting was killing him. It is permissible, however, under 
some circumstances, to prove that a person on whom an 
assault is alleged to have been been committed had made 
threats against the person charged with the assault. The 
issue in such a case is not whether the respondent knew 
of them, but whether in fact the threats had been made. 
The reason for the admission of evidence of such threats, 
as stated in Commonwealth v. Rubin, supra, is that: 

"A threat is a declaration of purpose, and like 
other declarations of purpose is evidence that an 
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occurrence that might be in execution of that pur­
pose was in fact in execution thereof." 
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That case declares evidence of uncommunicated threats ad­
missible whenever a person charged with assault asserts 
that he was acting in self defense and there is evidence of 
some act on the part of the person injured by him that 
might constitute such an attack as the "declaration of pur­
pose" threatened. The issue for jury decision is which of 
two persons committed an assault, and which was assaulted, 
and a respondent is entitled to prove by direct evidence that 
threats had in fact been made by the other person. In this 
case the person alleged to have been assaulted appeared as 
a witness for the state and denied, in cross-examination, 
having made any threats against the respondent in the 
presence of any one of three named individuals. Each of 
those individuals was called as a witness for the defense. 
Two of them testified definitely that they had heard Sharpe 
threaten to "get" the respondent, while the third repeated 
the threat of an intention to "pick a fight" with him. The 
issue had no reference to the respondent's knowledge of the 
threats, but was merely whether or not they had been made 
so far as they might have a bearing on who started the 
fight. The verdict carries the factual decision that the re­
spondent did so, notwithstanding the evidence that Sharpe 
had made threats against him of which he had no knowl­
edge at the time, and the impeachment of the testimony of 
Sharpe that that evidence carried. The respondent was not 
entitled to testify that the threats had been communicated 
to him after the assault. 

Exceptions overruled. 
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!SABEL D. CASSIDY, GUARDIAN, ET AL. 

vs. 

EDWARD P. MURRAY, TRUSTEE, ET AL. 

Penobscot. Opinion, September 15, 1949. 

Wills. 

[144 

Intention of the testator must prevail in the construction of a will, 
but that intention must be found from the language of the will, 
read as a whole, and illuminated in cases of doubt by the light of 
circumstances surrounding its making. 

Deviation from exact provisions of will permitted where a change is 
necessary to carry out avowed purpose which testator had in mind, 
and customarily applied only to methods and means prescribed for 
carrying out his intent. 

When language of will is clear, extrinsic circumstances can shed no 
further light on construction thereof. 

ON APPEAL. 

Bill in Equity seeking construction of will. The presid­
ing justice hearing the case dismissed the bill and plaintiffs 
appealed. Appeal dismissed. Bill dismissed with costs. 
Sitting justice directed to fix reasonable counsel fees for all 
parties to which shall be added amounts for necessary dis­
bursements, all of which seems including. Costs shall be 
paid by the trustees and allowed in their account. 

John H. Needham, for plaintiffs. 

Pilot and Collin.c;;, for defendants. 

Frank G. Fellow.c;;, 
for guardian ad litem for persons unborn. 

SITTING: MURCHIE, C. J., THAXTER, NULTY, WILLIAMSON, 

.JJ. 



Me.] CASSIDY, GUARDIAN vs. MURRAY, TRUSTEE 327 

THAXTER, J. This is a Bill in Equity seeking a certain 
construction of the will of John Cassidy who died testate 
March 26, 1918. It is brought by four of his grandchildren, 
who are the children of his son, John F. Cassidy, who died 
intestate in 1939 . 

. The point in issue is whether under the will as modified 
by the codicils each of said grandchildren is entitled to be 
paid out of the income of the trust fund established by the 
will an annual income of not exceeding ten thousand dollars 
annually, or whether the said grandchildren must share as 
a class in a sum not exceeding ten thousand dollars. If 
the latter should be held to be the correct construction, the 
court is asked to order the trustees to pay certain additional 
amounts to the plaintiffs beyond a proportion of said ten 
thousand dollars in order to compensate them for certain 
hardships and exigencies which are set forth in the bill. 
This in effect would be asking the court to authorize a devi­
ation from the express provisions of the will. 

All other parties in interest have been joined as defend­
ants in the bill. 

The essential part of the will which has been presented 
to us for construction reads as follows : 

"During the continuance of this Trust, the Trus­
tees of my estate shall provide for the comfort­
able support and maintenance of each of my five 
children, James W. Cassidy, Mary A. Cassidy, 
Rosella Cassidy, John F. Cassidy and Lucy C. Cas­
sidy, during the life of each of them and at the 
decease of each of them, then of the lineal descend­
ants together if any, of each of them to an amount 
not exceeding for each child, or for all the lineal 
descendants, if any of each child, ten thousand 
dollars per year, beginning at the time of my de­
cease. And upon the decease of each of my said 
five children, leaving no lineal descendants living 
at the time of the death of each of them, then said 
payment of a sum not exceeding ten thousand dol­
lars per year, as aforesaid, for each shall immedi­
ately cease." 
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It is clear that it was the intention of the testator that 
the children of a deceased child should take as a class only 
the share to which their parent was entitled. What else 
could the words mean which apply to his children and their 
descendants "during the life of each of them and at the de­
cease of each of them, then of the lineal descendants to­
gether if any, of each of them to an amount not exceeding 
for each child, or for all the lineal descendants, if any of 
each child, ten thousand dollars per year . . . " ? 

It is the intention of the testator which must prevail in 
the construction of a will. But that intention must be found 
from the language of the will read as a whole illumined in 
cases of doubt by the light of the circumstances surround­
ing its making. Lord v. Bourne, 63 Me. 368; 18 Am. Rep. 
234; Nash v. Simpson, 78 Me. 142; 3 A. 53; Davis v. Calla­
han, 78 Me. 313; 5 A. 73; Bryant v. Bryant, et als., 129 Me. 
251; 151 A. 429. 

In this case the language used is perfectly clear. The 
words above quoted taken by themselves leave no doubt of 
the testator's purpose and they are consistent with the will 
when read as a whole. Under such circumstances it is un­
necessary, even if it would be proper, to seek further light 
from extrinsic circumstances. 

Such being the case, the plaintiffs ask the court to author­
ize the trustees to deviate from the terms of the will. 

Deviation from the exact provisions of a will has been 
permitted in some instances; but this has been where a 
change has been necessary to carry out the avowed purpose 
which the testator had in mind, and customarily applies 
only to the methods and means which the testator has pre­
scribed for carrying out his intent, which methods and 
means changed conditions have shown to be inappropriate 
to carry out his purpose. The court is without power to 
modify the primary end which the testator sought to atta~n, 
but will go a long way in an effort to carry it out. Elder v. 
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Elder, 50 Me. 535; Mann v. Mann, 122 Me. 468; 120 A. 541; 
Porter et al v. Porter et al, 138 Me. 1; 20 A. (2nd) 465. 

How do these simple and fundamental principles apply to 
the case before us? 

It is because of changed conditions, which it is alleged 
result in hardship to them, that the plaintiffs seek to sup­
port their claim that this court can modify this will. As we 
read the will, we conclude that this testator was a reason­
ably wise and certainly a very practical man. That this 
court could now perhaps make a better will for him than he 
made for himself is altogether beside the point. He knew 
his own family and he had the right to solve his own prob­
lems in his own way. It was his property that he was dis­
posing of. By his first codicil he materially raised the 
amount of the share given to each child and he was unques­
tionably within his rights in providing that on the death of 
a child the distribution should be per stirpes. He knew that 
during the period for which the trust would continue condi­
tions in the world would not remain static. They never had 
over such a contemplated length of time. That he did not 
foresee the violence of the change, the coming of two wars, 
and the onset of the industrial revolution through which 
all of us have lived is of no consequence. He provided each 
of his children and the issue of a deceased child with a gen­
erous income expressly limited to $10,000, and with the 
benefit of that backlog committed them to the same happen­
ings of time and chance which have been the fate of all of 
us. If the court is empowered because of these changed 
conditions to rewrite this will, it will have to do the same 
to a great many others where beneficiaries have been ad­
versely affected by the conditions of a changed world. The • government of necessity has restricted many of the rights 
and privileges which we enjoyed four decades ago, but it 
still permits us to write our own wills. 

The ruling of the sitting justice in dismissing the bill was 
correct. In view of the fact that it is in the interest of all 



330 CASSIDY, GUARDIAN vs. MURRAY, TRUSTEE [144 

the heirs of this estate that the issue raised by this bill in 
equity should be definitely settled, we feel that it is proper 
that the costs of this litigation with reasonable counsel fees 
for all counsel should be paid from the trust estate, the 
funds being ample for that purpose. 

Appeal dismissed. 

Bill dismissed with costs. 

Sitting justice directed to fix reasonable 
counsel fees for all parties to which shall 
be added amounts for necessary dis­
bursements, all of which sums includ­
ing costs shall be paid by the trustees 
and allowed in their account. 
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WINIFRED H. KIMBALL 

vs. 

LENISE S. CUMMINGS 

Cumberland. Opinion, October 10, 1949. 

Husband and Wife. Trial. 
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In suit brought for alienation of husband's affections by wife, she 
must allege and prove such alienation within three years of the 
date of the writ, or if prior to that time, then she must allege and 
show that discovery thereof by her was within three years of bring­
ing action. 

In alienation suit, question of whether or not affections were alienated, 
and if so when such alienations occurred, and when discovered by 
plaintiff, are facts to be determined by jury. 

A verdict should not be directed for a defendant, if upon any reason­
able view of testimony, under the law, the plaintiff can recover. 

ON EXCEPTIONS. 

Action for alienation of husband's affections, brought by 
wife. Presiding justice directed verdict for defendant. 
Plaintiff excepted. Exceptions sustained. 

Walter M. Tapley, Jr., for plaintiff. 

Harry C. Libby, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 

NULTY, WILLIAMSON, JJ. 

NULTY, J. This matter comes before this court on excep­
tions to a directed verdict for the defendant granted at the 
close of the testimony, the defendant having rested without 
introducing any evidence. The action is for alienation of 
affections and the writ is dated August 25, 1947, and the 
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case was heard before a jury at the February Term 1948 of 
the Superior Court for the County of Cumberland. The 
action is brought under the provisions of Sec. 41 of Chapter 
153 of the Revised Statutes of 1944, and is a special remedy 
given by statute upon particular facts and is subject to the 
conditions and limitations defined by the Legislature. Pray 
v. Millett, 122 Me. 40; 118 A. 721. The essential part of the 
statute relating to this action directs that action shall be 
"brought - - - - - - - within 3 years after the discovery of 
such offense." Under this statute the plaintiff must allege 
and prove the alienation of the husband's affections as of a 
day within three years of the date of the writ, or, alleging 
the alienation as of a day before that time, then she addi­
tionally must allege and show that the discovery thereof by 
her was within three years of the bringing of the action. 
Pray v. Millett, supra. Plaintiff's allegation of the alien­
ation is laid within three years of the date of the writ, to 
wit, January 1, 1945. There is evidence from the record 
that the plaintiff and her husband resided in Cape Eliza­
beth, Maine, next door to the defendant for the period from 
1939 to 1943 and that during that time plaintiff, on one oc­
casion, had a conference with the defendant in which the 
subject of defendant's attentions to plaintiff's husband was 
discussed, and it further appears that defendant resided on 
Broadway in South Portland, Maine, during the period 
from 1943 to 1945 and, during that time the automobile of 
plaintiff's husband was seen by plaintiff on numerous oc­
casions parked in that vicinity. There is further evidence 
in the record that plaintiff frequently remonstrated with 
her husband at various times during the period from 1940 
to 1945 because of defendant's attentions to plaintiff's hus­
band. The record further shows that plaintiff's husband 
either in 1944 or 1945 ( the record is not entirely clear as to 
the exact time) began to frequently stay away from his 
home in Cape Elizabeth and that he stayed at times when 
he was away with a former friend in Yarmouth, Maine. 
However, plaintiff's husband returned to Cape Elizabeth 
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from time to time up to March, 1945, when he definitely 
went to live in Yarmouth and had a room in the home of his 
former friend. There is also evidence that during the sum­
mer of 1945 plaintiff's husband spent a portion of his time, 
at least, on the family farm in Freeport where he became 
interested in the poultry business and that plaintiff oc­
casionally visited him at the farm in Freeport. The record 
further shows that plaintiff's husband, after March, 1945, 
continued to occasionally visit plaintiff at the Cape Eliza­
beth home and that these occasional visits continued until 
the first of January, 1948, during a part of which time 
plaintiff was in a hospital where plaintiff's husband visited 
her practically every day. The record also shows that in 
1945 defendant left South Portland and went to live in Yar­
mouth in the same house in which plaintiff's husband had a 
room. 

Some of the important questions of fact in this case are, 
did the defendant alienate the affections of the plaintiff's 
husband? If so, when did the alienation occur, and, if oc­
curring, when was it discovered by the plaintiff? These 
facts and all other facts connected with the action are 
peculiarly within the province of the jury. 

The record clearly contains sufficient evidence to warrant 
the submission to the jury of the question "Did the defend­
ant alienate the affections of the plaintiff's husband?" This 
being true and inasmuch as there is evidence of an associ­
ation between the defendant and the plaintiff's husband suf­
ficient to submit to the jury the question of whether or not 
this association culminated in the alienation of the affec­
tions of plaintiff's husband by the defendant, it would be a 
question of fact when, if at all, such alienation was finally 
accomplished. Was it accomplished within three years of 
the commencement of plaintiff's action or had it been ac­
complished prior thereto? If accomplished more than three 
years prior to the commencement of plaintiff's action, it be­
came a question of fact when it was discovered by the plain-
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tiff. The evidence in the case of an association by the de­
fendant with the plaintiff's husband extending over a period 
of more than three years prior to the commencement of this 
action, taking into consideration that there was evidence 
that the plaintiff was aware of the association and made 
protests respecting it more than three years prior to the 
date of the writ, does not as a matter of law establish either 
that the defendant had accomplished the alienation of the 
affections of her husband three years prior to the institu­
tion of this action nor does it establish as a matter of law 

-that the plaintiff had discovered the same even had it 
,existed. Alienation of affections alone usually does not con­
sist of a single act but rather a culmination of cumulative 
;acts. It is ordinarily progressive in its nature and the rec­
-ord certainly presents a question of fact as to when, if at 
:all, the conduct of the defendant culminated in the alien­
ation of affections of plaintiff's husband and also, if ac­
complished, when it was discovered by the plaintiff. See 
Palladino v. Nardi, 133 Conn. 659, 1947; 54 A. (2nd) 265; 
Smith v. Lyon, 9 Ohio Appeals, 141 at 144; Farneman v. 
Farneman, 46 Ind. App. 453; 90 N. E. 775; 91 N. E. 968. 

Our court has many times defined the principles of law 
relating to the propriety of granting a nonsuit or a directed 
verdict for the defendant and these rules are clearly set 
-forth in the case of Barrett v. Greenall, 139 Me. Page 75 at 
Page 80; 27 A. (2nd) 599, in the following language: 

"The principle of law which controls the action 
of this Court, when exceptions are presented to 
te£t the propriety of a nonsuit or a directed ver­
dict for the defendant in the Trial Court, is to de­
termine only whether upon the evidence under 
proper rules of law 'the jury could properly have 
found for the plaintiff,' Johnson et al. v. New York, 
New Haven and Hartford Railroad et al., Ill Me., 
263, 88 A., 988, 989 and in determining that issue, 
the evidence must be considered in that light 
which is most favorable to the plaintiff, Shack! ord 
v. New England Tel. and Tel. Co., 112 Me., 204, 
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91 A., 931. The issue here is not whether the evi­
dence adduced is sufficient to establish the con­
troverted facts, but whether or not it has a tend­
ency to establish those facts, and if this is so, al­
though 'it may not be strong in its support, and 
the Judge may well apprehend that the jury will 
find it insufficient,' the Court has no 'right to 
weigh it, and determine its insufficiency as matter 
of law.' Sawyer v. Nichols, 40 Me., 212. It is the 
province of the jury, and not of the justice presid­
ing in the Trial Court, to judge of the testimony of 
the witnesses appearing in the cause and to weigh 
their evidence, Sweetser v. Lowell, et al., 33 Me., 
446; Blackington v. Sumner et al., 69 Me., 136. 
The credit to which the testimony of a witness is 
entitled is entirely a question of fact for decision 
by the jury. Parsons v. Huff, 41 Me., 410." 
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See also Talia v. Merry, 130 Me. 414; 157 A. 236, which 
was an alienation case wherein a verdict was directed for 
the defendant. Our court said in that case: 

"Giving the most favorable view to the evidence 
introduced by the plaintiff, a prima facie case of 
alienation of the affections of the plaintiff's hus­
band may be found. It is settled law that a ver­
dict should not be directed for a defendant if, upon 
any reasonable view of testimony, under the law, 
the plaintiff can recover. Tomlinson v. Clement 
Bros. 130 Me. 189; 154 A. 355." 

Applying the principles of law set forth in the above cited 
cases to the instant case, it is the opinion of this Court that 
it was reversible error to direct a verdict for the defendant. 

The mandate will be 

Exceptions sustained. 
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VITO MININNI 

vs. 

INHABITANTS OF THE CITY OF BIDDEFORD 

York. Opinion, October 14, 1949. 

Equity. Appeal. 

The burden is on the appellant to show that order vacating decree in 
equity was erroneous. 

Where officer's return on bill in equity fails to show service of sub­
poena on defendant, a final decree against him was erroneous, 
and order vacating decree was proper. 

ON APPEAL. 

City of Biddeford obtained decree in equity against Vito 
Mininni. Mininni filed petition to vacate decree which was 
granted. City of Biddeford appeals. Appeal dismissed. 

Lausier & Donahue, 
William P. Donahue, for respondent. 

Waterhouse, Spencer & Carroll, for petitioner. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 

THAXTER, J. This case is before us on appeal from an 
order of a justice of the Superior Court vacating a final de­
cree which he had rendered on a bill in equity brought by 
the present defendant against the petitioner and his wife. 

This defendant, a municipal corporation, on July 31, 1945 
filed a bill in equity against the petitioner and his wife seek­
ing a mandatory injunction to compel them to remove from 
a building alleged to be owned by them in the City of Bidde-
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ford certain materials added to the outside walls of the 
building. The basis for the relief sought was that no per­
mit for the improvements had been issued in accordance 
with sections 10 and 13 of chapter 11 of an ordinance of 
the City of Biddeford. Therefore it was claimed that the 
building with such improvements constituted a nuisance. 
The defendants in that action were enjoined from making 
any transfer of the property pending a hearing on the bill. 
On January 14, 1947, more than two years after the filing 
of the bill, the City of Biddeford moved to take it pro con­
fesso against Vito Mininni for want of appearance and 
answer and on the same day a decree pro confesso was filed. 
It is doubtful if this procedure was a compliance with 
either section 14 or section 15 of R. S., 1944, Chap. 95, but 
the deviation from the statutory provisions is not of im­
portance under the circumstances of this case. See also 
Glover v. Jones, 95 Me. 303; 49 A. 1104. On February 25, 
1947 a final decree was entered which required the owner 
to remove the materials which had been added to the out­
side walls of the building without a permit having been ob­
tained therefor. Nothing further happened until August 
11, 1948, when a petition was filed by Vito Mininni that the 
decree be vacated on the ground that the petitioner had no 
knowledge that the contractor whom he employed to do the 
work on the building had not obtained the permit for the 
work, that the building did not constitute a public or private 
nuisance, and that to compel the petitioner to remove the 
materials constituted an undue hardship on him. Notice 
of hearing on this petition for August 11, 1948 was ordered 
to be given to the City of Biddeford. No report of what 
took place at the hearing appears in the record before us, 
but after reciting that due to hardship and loss resulting 
to the petitioner if the decree should be enforced, it was 
ordered vacated. From such ruling this appeal was taken. 

The burden is on the appellant to show that the order va­
cating the decree was erroneous. We are left in the dark 
as to the real reason why it was vacated. We do not, how-



338 SPANG vs. COTE, ET AL. [144 

ever, need to speculate as to reasons; for the officer's return 
of service on the bill does not show that service of the sub­
poena was ever made. A default should not have been en­
tered under these circumstances. On the record before us, 
the sitting justice was without jurisdiction to enter a decree 
against the defendants. Because of that without more the 
order vacating the decree was proper. 

Appeal dismissed. 

PHILIP J. SPANG, JR. 

vs. 

ROBERT COTE AND LOUIS DAIGLE 

York. Opinion, October 18, 1949. 

Negligence. Automobiles. New Trial. 

It is the duty of an automobile driver to stop his car when, for any 
reason, he cannot see where he is going and he must drive at a 
speed that he can bring his car to a stop within the distance illumi­
nated by his headlights. 

An automobile must be equipped with headlights capable of rendering 
any substantial object clearly discernible at least 200 feet ahead. 

On motion for a new trial after verdict for the plaintiff in a negli­
gence action, the evidence must be viewed in the light most favor­
able to the plaintiff, and when the testimony is conflicting, the ver­
dict will stand. 

A verdict of a jury on matters of fact and within their exclusive 
province, cannot be the basis of a judgment where there is no evi­
dence to support it, or when they have made inferences contrary to 
all reason and logic. 

ON MOTION FOR NEW TRIAL. 

In negligence action, the jury returned a verdict for the 
plaintiff. The defendant moved for a new trial. Motion 
for new trial sustained. New trial granted. 
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Robert A. Wilson, I. Edward Cohen, for plaintiff. 

John M. Curley, for defendant Cote. 

Verrill, Dana, Walker, Philbrick, Whitehouse, 
Leon V. Walker, 
Leon V. Walker, Jr., for defendant Daigle. 
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SITTING: MURCHIE, C. J., FELLOWS, MERRILL, NULTY, 
WILLIAMSON, JJ. 

FELLOWS, J. This case is before the Law Court on gen­
eral motion for new trial filed by each of two defendants 
after jury verdict for the plaintiff in Superior Court for 
York County. 

This is an action for negligence and, while the witnesses 
differ in some details, the principal facts appear to be as 
follows: On August 20, 1948 at about 8 :30 P. M., the plain­
tiff, Philip Spang, Jr., was driving a Ford sedan in an east­
erly direction on "Guinea Road" in Biddeford. The de­
fendant, Robert Cote, in a Farmall Tractor with trailer 
loaded with hay, was ahead of the plaintiff and headed in 
the same easterly direction as was the plaintiff, but Cote 
had stopped or parked, because of tire difficulty, on the 
righthand side of the tar surface. The defendant Cote did 
not attempt to drive off the road into a driveway, or onto 
the shoulder of the road. The Cote tractor and trailer of 
hay were not disabled but a trailer tire was rubbing. The 
defendant, Louis Daigle, in a Chevrolet sedan that was 
headed in a westerly, or opposite direction, had come along 
the highway and had stopped to speak to the defendant 
Cote, who was on the tractor. 

The official hour of sunset on this day was stipulated to 
be 7 :37 P. M. The collision was about an hour later. There 
were no lights or reflectors on the rear of the load of hay. 
Exactly where the defendant Daigle was with his Chevro­
let at the instant of collision, is in dispute. In any event, 
Daigle, with his lights on and facing toward the on-coming 
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plaintiff, had stopped to talk with Cote and had been block­
ing the road just prior to the collision of the plaintiff's car 
with the trailer of hay. 

The plaintiff Spang, going easterly toward the load of 
hay at a speed, as he says, of forty miles an hour, claims 
that he saw the lights of the Daigle car when about 800 feet 
away and thought that they were on a vehicle approaching 
him and intending to meet and pass him. The plaintiff saw 
no hay load. Plaintiff Spang says he dimmed the lights of 
his car and, when he found that the Daigle car (approach­
ing him as he thought) did not respond by dimming, he put 
his lights on bright and dimmed them again. Spang says 
he was not then sure that this Daigle car was moving and 
approaching him, so he says he reduced his speed. Spang 
says that he was not "blinded" by the Daigle car's lights, 
but his vision was "reduced" thereby. He testified that he 
continued on and, when he thought he was about to pass 
the Daigle Chevrolet, suddenly saw the rear of the load of 
hay directly in his path and twenty-five feet away. At the 
time he saw the hay the plaintiff says he was driving "prob­
ably thirty miles an hour; maybe between twenty-five or 
thirty. I wouldn't really know." The plaintiff was, there­
fore, travelling about 40 feet a second, on his own estimate. 
Witnesses who saw the accident estimate the speed much 
greater, and state that the plaintiff did not reduce his speed. 

The impact of the plaintiff's Ford pushed the parked trac­
tor and trailer, which weighed five or six tons, more than 
ten feet. Large heavy posts, tongue bolt, trailer bracket, 
and other parts of the trailer and tractor were broken. The 
plaintiff said his car was "just junk" and worth fifteen dol­
lars after the collision. It was stated, without contradic­
tion, that the seat cushion of the rear seat of the plaintiff's 
car was thrown to the front and on top of the plaintiff's 
head, so that the cushion had to be removed before the 
plaintiff could be extricated from the front seat by by­
standers. 
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The plaintiff testified that he could not have gone on the 
left side of the hay had he seen the hay, because it seemed 
to him that the road on his left was blocked by the Daigle 
car. The defendant Daigle and all the witnesses deny this, 
and say that Daigle had slowed up, or stopped for an in­
stant to speak to defendant Cote, and that he (Daigle) was 
not beside the tractor and the hay. He moved ahead out of 
the road onto the adjoining lawn or driveway to permit the 
plaintiff's car that he saw fast approaching him to pass the 
load of hay. The defendant Daigle further testified that 
the plaintiff did not reduce his speed; that he got out of his 
car and tried to stop the plaintiff, and that the plaintiff 
passed by him without reducing speed while the Daigle car 
was off the road. 

There was an electric street light on a pole near the road 
and over the point where the load of hay was stopped. Three 
rural mail boxes on a post were beside the pole, and the de­
fendant Cote testified that his hay touched the boxes. One 
witness said that the load of hay was "under the light." 
The same witness also said there was room for a car to pass 
between the load of hay and the Daigle car. Another wit­
ness stated that at the time of the accident the Daigle car 
was not wholly off the tarred surface because the front left 
wheel of the Daigle car was "six to ten inches" on the tar. 

We have, therefore, this picture: The plaintiff was ap­
proaching the rear of defendant Cote's load of hay, which 
load was then stopped on the right-hand side of the high­
way. Facing the plaintiff and by the side of the Cote trac­
tor and trailer of hay, and blocking plaintiff's left side of 
the road (as the plaintiff says), or not blocking and off the 
road ( as defendants and the other witnesses say) , was the 
car of defendant Daigle with its lights shining toward the 
on-coming plaintiff. The plaintiff says that he did not see 
the hay load until it was too late to avoid hitting it, because 
his vision was "reduced" by the lights. 
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Four witnesses testified as to visibility of the load of hay, 
although what others saw is not material. The question is: 
Should the plaintiff have seen, and should the plaintiff have 
stopped or otherwise avoided the load of hay, or did some 
negligence on his part contribute to his injury? Had the 
jury the right to say, under the evidence, that the plaintiff 
was exercising proper care while either or both of the two 
defendants were negligent? Or was the verdict clearly 
wrong, as claimed by the motions of the defendants? 

Every witness, except the plaintiff, testified that Daigle 
moved off the highway when the plaintiff was a long dis­
tance away. The plaintiff himself stated that the Daigle 
car did not move while he (the plaintiff) was travelling the 
last 300 or 400 feet. The plaintiff's first impression, when 
he was 800 feet away, he says, was that the Daigle car was 
"approaching." The plaintiff says he dimmed his lights 
and Daigle did not. The plaintiff says he fully realized that 
Daigle was not moving when plaintiff was 300 or 400 feet 
distant. The plaintiff, therefore, on his own testimony, 
knew that Daigle was stopped, and that his own vision was 
"reduced." He did not see what was the reason for the 
unusual action of the Daigle car, if it was unusual, or what 
was ahead in his own path as he was about to pass the 
Daigle car. He says he did not see the hay load until 25 feet 
away from it, although his lights were in "good condition." 
At the speed he was then travelling, "probably thirty miles 
an hour; maybe between twenty-five or thirty miles. I 
wouldn't really know," he was not able to control his car to 
avoid the collision with it. 

The estimate of speed made by the plaintiff cannot be 
other than erroneous when the physical effects of the crash 
are taken into consideration. Esponette v. Wiseman, 130 
Me. 297; 155 A. 650. There is also a tendency for drivers 
of automobiles to have their cars going much more slowly, 
on the court room witness stand, than they actually travel 
upon the highway. 
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It is the duty of an automobile driver to stop his car 
when for any reason he cannot see where he is going. 
Haskell v. Herbert, 142 Me. 133; 48 Atl. (2nd) 637; House 
v. Ryder, 129 Me. 135; 150 A. 487; Cole v. Wilson, 127 Me. 
316; 143 A. 178; Day v. Cunningham, 125 Me. 328; 133 A. 
855; 47 A. L. R. 1229. 

Automobiles must be equipped with front lamps capable 
of rendering any substantial object clearly discernible at 
least 200 feet ahead. R. S. (1944), Chap. 19, Sec. 34; 
Witherly v. Bangor and Aroostook Railroad Co., 131 Me. 
4; 158 A. 362. 

The automobile driver must drive at such a speed that he 
can bring his car to a stop within the distance illumined 
by his headlights. Baker v. McGary Transportation Co., 
140 Me. 190; 36 A. (2nd) 6; 5 Am. Jur. 647 "Automobiles", 
Section 263; Barker v. Perry, 136 Me. 510; 2 A. (2nd) 625. 

An automobile driver is "bound to use his eyes, bound to 
see seasonably that which is open and apparent." Callahan 
v. Bridges Sons, Inc., 128 Me. 346; 147 A. 423, 424; Rouse v. 
Scott, 132 Me. 22, 24; 164 A. 872. 

It is not a question of which person is the more negligent. 
The burden is upon the plaintiff to show that no lack of care 
on his part contributed to his injuries, and a jury has no 
right to so "guess" or "suppose." He must "establish" that 
he was exercising due care. Baker v. McGary Transporta­
tion Co., 140 Me. 190; 36 A. (2nd) 6. The evidence must 
be such as would authorize the jury to find that the damage 
was occasioned solely by the negligence of the defendant. 
Witherly v. Bangor and Aroostook Railroad Co., 131 Me. 4, 
7; 158 A. 362. 

The evidence here is to be viewed in the light most favor­
able to the plaintiff, Daughraty v. Tebbetts, 122 Me. 397; 
120 A. 354; 34 A. L. R. 1507, and the general rule is that 
when the testimony is conflicting the verdict will stand. 
Moulton v. Railway Co., 99 Me. 508, 509; 59 A. 1023. There 
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must be, however, sufficient reasonable and credible evi­
dence, consistent with the circumstances, to be the basis for 
the judgment of the jury. Raymond v. Eldred, 127 Me. 11; 
140 A. 608; Pollard v. Grand Trunk Ry., 62 Me. 93. Sym­
pathy must not sway judgment. Morin v. Carney, 132 Me. 
25, 29; 165 A. 166. "A verdict of a jury on matters of fact 
and within their exclusive province, cannot be the basis of 
a judgment where there is no evidence to support it, or 
when they have made inferences contrary to all reason and 
logic." Emery J., in Day v. Railroad, 96 Me. 207, 216; 52 
A. 771, 773; 90 Am. St. Rep. 335. 

The question for decision is, whether the verdict for the 
plaintiff is manifestly wrong. Barlow v. Lowery, 143 Me. 
214; 59 Atl. (2nd) 702. 

The court does not say that the finding of negligence, by 
the jury, on the part of the defendants is manifestly wrong, 
but it must say that because of the plaintiff's negligence the 
verdict is plainly wrong. The record impels us to this de­
cision, for the contributing factor of the plaintiff's own lack 
of care makes this conclusion unavoidable. 

The plaintiff failed to see and failed to avoid hitting the 
load of hay directly in his path. His automobile lights were 
good. He was not blinded by lights. He says he could see 
the road ahead, although his vision was "reduced." What­
ever his speed, it was much too great to stop, or to avoid 
the load, when he suddenly saw it 25 feet away. The plain­
tiff so testified. 

The plaintiff could either see, or he could not see, where 
he was going. If he could not see, it was his duty, under the 
law, to bring his car to a stop. It is not a question of 
whether he could see at all, but whether he could see where 
he was going and whether or not there was a substantial 
object or obstruction ahead. If, as he stated, he could see, 
the failure to see in time what should have been seen, is 
negligence. If there was a reduction of vision it added the 
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necessity for increase of care. An automobile driver is safe 
from danger only when he is on guard when he is safe. In 
the words of Benjamin Franklin, "Want of care does us · 
more harm than want of knowledge." 

In any event, and under any view of the evidence, it is 
clear that the plaintiff was either inattentive and anxious 
only to pass a car, or else he was driving at such an exces­
sive speed that he could not stop within his range of vision. 
He either failed to see what he should have seen had he 
been paying necessary attention to the road ahead, or he 
exceeded the speed at which he could stop within range of 
his lights. In either event he was so clearly negligent, and 
his negligence so contributed to his own injuries, that the 
jury verdict in his favor was clearly wrong. Baker v. Mc­
Gary Transportation Co., 140. Me. 190; 36 A. (2nd) 6; Bar­
ker v. Perry, 136 Me. 510; 2 A. (2nd) 625; Callahan v. 
Bridges Sons, Inc., 128 Me. 346; 147 A. 423; Rouse v. Scott, 
132 Me. 22; 164 A. 872. 

Every practicing attorney well knows that when a case 
is submitted to a jury where bodily injuries have been sus­
tained by a plaintiff, sympathy will often outweigh good 
judgment. If a jury believes a defendant to have been 
negligent, it will sometimes fail to consider that the plain­
tiff's thoughtless neglect, or inattention may, in fact, have 
been the proximate cause of the disaster. The plaintiff 
may have "taken a reckless chance" but, in the mind of the 
jury, he should be recompensed for his suffering. Legal 
justice, as an abstract proposition and under calm condi­
tions, might be easily seen by any juror, and mentally ob­
served. When justice, however, becomes the concrete ex­
ample to be decided under and according to the law, and the 
necessity for decision is immediate, a sympathy ( or perhaps 
a prejudice) may throw the scales out of true balance. 
Juries have been known to decide ·cases according to the 
popular demand, and deliberately to leave correction of 
their errors, if any, to the court. Often too, the suspicion 
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of the jury that an insurance company is involved, will af­
fect, if not decide, the facts on trial. A sympathetic nature 
is not a fault. Sympathy is a noble virtue, but sympathy 
must not so blind the one who is to decide a factual or legal 
problem that he does not wish or intend to follow the rules 
of law. The law must control. Otherwise, the law will 
neither be respected nor obeyed, and each case will be "a 
law unto itself." 

This court, as all courts, is not devoid of sympathy and 
has given the record in this case most careful consideration. 
We regret that we must so decide, but it is the unanimous 
opinion that the entry should be 

Motions for new trial sustained. 

New trial granted. 
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PIERRETTE GENDRON, PRO AMI 

vs. 

ROGER GENDRON 

FLORIA GENDRON 

vs. 

ROGER GENDRON 

Oxford. Opinion, November 17, 1949. 

Negligence. Res ipsa loquitur. 
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Question of negligence on the part of the driver of a skidding car is 
for jury. 

When there is no explanation of what caused a car to leave a road, 
when the operation thereof is exclusively within the control of the 
defendant, and it is not reasonably in the power of an injured guest 
to prove the cause of the accident, which is one not commonly in­
cident to the operation of an automobile, the occurrence itself, al­
though unexplained, is prima f acie evidence of negligence on de­
fendant's part. 

The fact that operator of automobile goes to sleep while driving is a 
proper basis of negligence sufficient to make out a prima f acie case 
if no circumstances tending to excuse or justify his conduct are 
proven. 

ON MOTIONS FOR NEW TRIAL. 

Suit brought by minor for personal mJuries and by her 
father for hospital bills, expenses of case and loss of income 
of his minor daughter. Verdict for plaintiff. Motions for 
new trial filed by defendant. Motions overruled. 

John G. Marshall, for plaintiffs. 
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William B. Mahoney, 
and 

Theodore Gonya, for defendant. 
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SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 

THAXTER, J. We are concerned here with two cases, one 
brought by Pierrette Gendron, a minor, who seeks to re­
cover damages against her brother, Roger Gendron, for 
personal injuries suffered because of his alleged negligence 
while she was a passenger in his automobile when the car 
driven by him left the highway and crashed into a telephone 
pole; the other brought by her father, who was also a pas­
senger, to recover for hospital bills, for expenses for medical 
care and treatment, and for loss of income of his minor 
daughter, all of which expenses and loss were occasioned by 
the accident. A jury returned a verdict of $6,000 for the 
daughter and $2,000 for the father. Both cases are before 
us on general motions for new trials. 

The parties on April 11, 1948 were returning from a trip 
to Canada in the defendant's automobile. The defendant 
was driving, next to him on the front seat was his sister, 
Pierrette, and next to her on the outside was a younger 
brother. The father, Floria, was asleep on the back seat. 
When near Bethel the car suddenly left the road without 
warning and struck a pole beside the road. Pierrette was 
severely injured. It had been raining on the way back with 
intermittent snow flurries in Vermont. It is not clear 
whether there was any snow on the road, but the testimony 
indicates that there was not. There is not a suggestion 
that it was icy. When the accident happened at about half 
past eleven it was dark and raining. The conditions were 
typical of what would be encountered in this area in the 
early spring. Counsel for the defendant argue that the car 
skidded. The evidence does not support such allegation. 
The plaintiff, Pierrette, says in her written statement that 
the car skidded and went off the road, but from her whole 
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testimony it is apparent that this was a mere conclusion 
instead of a statement of fact. She obviously did not know 
just what did happen. The skidding of the automobile even 
if it did happen would not necessarily constitute a defense. 
It would still be a question for the jury whether under the 
conditions the defendant was driving with due care. But 
the evidence establishes fairly conclusively that the car did 
not skid. Albert G. Grover, a deputy sheriff, testified that 
after the accident he saw the wheel tracks of the car and 
that they went in a straight line, forty feet from the road 
to the pole, and his testimony is uncontradicted. 

If there were no explanation of what caused the car to 
leave the road, the rule laid down in Chaisson v. Williams, 
130 Me. 341; 156 A. 154; Shea v. Hern, 132 Me. 361; 171 A. 
248 ;Sylvia v. Etscovitz, 135 Me. 80; 189 A. 419, would ap­
ply. The rule is stated in Chaisson v. Williams, supra, page 
346, as follows : 

"Where an automobile, and the operation thereof, 
are exclusively within the control of the defendant, 
whose guest is injured, and it is not reasonably in 
the power of such guest to prove the cause of the 
accident, which is one not commonly incident, ac­
cording to everyday experience, to the operation of 
an automobile, the occurrence itself, although un­
explained, is prima f acie evidence of negligence on 
the part of the defendant. Res ipsa loquitur, the 
thing speaks for itself." 

But to sustain the jury's verdict it is not necessary to 
rely on the doctrine of res ipsa loquitur. There was ample 
evidence from which the jury could have found that the 
defendant fell asleep at the wheel. He told the deputy sher­
iff who investigated the accident that he fell asleep, and he 
gave the same explanation to his sister and his father. 
There is nothing in the evidence to show any other reason 
for the accident. If the defendant was asleep there is suf­
ficient to warrant an inference of negligence. The Con­
necticut court has in our opinion stated the rule correctly 
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in Bushnell v. Bushnell, 103 Conn. 583, 592; 131 A. 432, 
435; 44 A. L. R. 785, 791, as follows: 

"In any ordinary case, one cannot go to sleep while 
driving an automobile without having relaxed the 
vigilance which the law requires, without having 
been negligent; it lies within his own control to 
keep awake or cease from driving; and so the mere 
fact of his going to sleep while driving is a proper 
basis for an inference of negligence sufficient to 
make out a prima facie case, and sufficient for a 
recovery, if no circumstances tending to excuse or 
justify his conduct are proven." 

It is argued in support of the motions that the damages 
are excessive. In so far as the father's case is concerned, he 
has spent $750.35 in medical and hospital bills and inci­
dentals. After his daughter graduated from high school in 
June she was unable to go to work until the following J anu­
ary. During that period she lost in wages approximately 
$650 to which her father would have been entitled, and 
there was evidence from which a jury would have been 
justified in finding that he would have to pay further medi­
cal bills and that her earning capacity during her minority 
may be less than it would have been if she had not been in­
jured. We cannot hold that the verdict in favor of the 
father is unreasonable. 

She was awarded $6,000. She was in bed eight weeks 
in the hospital and was unable to walk for another month 
after she got home. She could not work until the following 
January. Her pelvis was fractured and she had great pain 
and discomfort for a considerable time, and there is evi­
dence of changes in the sacro-iliac joint and in the spine 
which may cause permanent trouble. On these facts which 
are not in serious dispute, we certainly cannot say that the 
sum awarded by the jury is manifestly excessive. 

Motions overruled. 
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HELEN E. JORDAN 

vs. 

KENNETH N. MACE 

Hancock. Opinion, November 19, 1949. 

Bastardy. Blood Tests. Twins. New Trial. 

A verdict that a respondent is the father of twins is indivisible so 
that if the paternity of one child is excluded the verdict may not 
stand. 

Exclusion of paternity by blood grouping tests where properly made 
under the biological law is scientific proof that a respondent is not 
the father. 

Where motion for a new trial is sustained, there is no necessity of 
remanding the case for correction of a bill of exceptions not prop­
erly before the court. 

Objections to the jurisdiction on the grounds that a complainant 

(1) must bring a separate action for each twin child and 

. (2) must make a separate accusation with respect to each child, 
when accusation is made after the birth of twins, are without merit. 

ON MOTION FOR NEW TRIAL AND EXCEPTIONS. 

The respondent in a bastardy action was found by the 
jury to be the father of twins. Respondent made a motion 
for a new trial and presented exceptions to certain rulings 
of the presiding justice. Motion sustained. New trial 
granted. Case fully appears in the opinion. 

William S. Silsby, for complainant. 

Blaisdell and Blaisdell, for respondent. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 

NULTY, WILLIAMSON, JJ. 
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WILLIAMSON, J. The respondent in a bastardy action 
was found by a jury to be the father of twins. His motion 
for a new trial is sustained. 

The issue is: Is the verdict manifestly wrong in the 
light of biological law and of evidence of exclusion of pa­
ternity based upon the blood grouping tests taken under 
R. S., Chap. 153, Sec. 34? 

On October 23, 1945 the complainant had sexual inter­
course with the respondent. On November 1 she told the 
respondent that she had missed her monthly period and 
that she thought she was pregnant. The twins were born 
on June 27, 1946. When asked if she had accused anyone 
else of being the father, she replied, "No, I haven't. There 
is no other one to accuse." The respondent discussed mar­
riage and other matters with the complainant in a man­
ner consistent only with a belief that he was responsible 
for her condition. 

Pursuant to orders of court, blood specimens were taken 
and collected by two local physicians, and submitted by 
them to Dr. Hooker of Boston "for said blood grouping 
tests for the purpose of determining whether or not the 
paternity of the respondent can be excluded." Blood speci­
mens were taken on July 31, 1947 for the first test and on 
February 25, 1948 for the second test. The physicians 
testified about the manner in which the blood specimens 
were taken and prepared for shipment, and one physician 
testified about mailing the specimens to Dr. Hooker by 
registered mail. Their qualifications were not questioned. 

Dr. Hooker, whose qualifications were admitted, and who, 
in the words of the court in Jordan v. Davis, 143 Me. 185; 
57 A. (2nd) 209, 210, is "one of the leaders" in research 
work relating to the exclusion of paternity by blood group­
ing tests, stated the results of the tests made by him or at 
least under his direction and the conclusions he drew there­
from based upon biological law. 
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The tests to determine the group and type of the blood 
were performed eleven times. The results in each instance 
were, as follows : 

Group Type 

Complainant A M 
Child A A M 
Child B A MN 
Respondent A N 

Dr. Hooker gave his opinion, based on the two following 
reasons, that the respondent could not be the father of the 
twins: 

First, by the operation of the biological law, 
sometimes called "the blood test law," a parent 
with blood of type "N" can not have a child with 
blood of type "M", and thus respondent's paternity 
of Child A was excluded. 

Second, the father of twins must be one and the 
same man. 

It is not necessary for decision in this case that we ac­
cept, reject or consider Dr. Hooker's testimony with respect 
to his second reason. The verdict that the respondent is 
the father of the twins is indivisible. If paternity of one 
child is excluded, the verdict may not stand. We, therefore, 
consider in reaching our decision only the biological law re­
lating to exclusion of paternity by blood grouping tests. 

Our court has stated in Jordan v. Davis, supra, with ref­
erence to the blood grouping tests: 

"It is not here necessary to discuss the intricate 
details by which science has reached certain def­
inite conclusions founded on biological laws. We 
are told that by the examination of the blood of 
the mother, the child, and the putative father, non­
paternity may be conclusively proved in a certain 
proportion of cases. The statute in question ac­
cepts this verdict of science,-that even though 
such tests cannot prove paternity, they may in 
certain instances disprove it." 
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"We are not disposed to close our minds to con­
clusions which science tells us are established. 
Nor do we propose to lay down as a rule of law 
that the triers of fact may reject what science says 
is true; for to do so would be to invite at some 
future time a conflict between scientific truth and 
stare decisis and in that contest the result could 
never be in doubt." 

[144 

Discussion of the scientific basis of the blood grouping 
tests, with charts illustrating the blood groupings and types, 
may be found in 163 A. L. R., 939 n., 941, in 23 American 
Bar Association Journal, 472 (1937), and in 34 Cornell Law 
Quarterly, 72 (1948). 

The three physicians named by the court to conduct the 
tests stated in detail the manner in which their duties were 
performed from the taking of the blood through the re­
peated tests to the making of the reports. Their testimony 
discloses great care was taken at all stages. The possibility 
of error was minimized by the making of two complete 
blood tests at intervals of time. Eleven tests by or under 
the direction of Dr. Hooker produced identical results. 

What further safeguards could reasonably have been 
taken to protect the integrity of the tests? If the jury may 
disregard the fact of non-paternity shown here so clearly 
by men trained and skilled in science, the purpose and in­
tent of the Legislature, that the light of science be brought 
to bear upon a case such as this, are given no practical 
effect. 

Jordan v. Davis, supra, is not authority for the proposi­
tion that a jury may give such weight as it may desire to 
biological law. Such a law goes beyond the opinion of an 
expert. The jury has the duty to determine if the condi­
tions existed which made the biological law operative. 
That is to say, were the tests properly made? If so made, 
the exclusion of the respondent as father of one child fol­
lows irresistibly. 
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The basis of the decision in Jordan v. Davis, supra, is 
clearly set forth in the last paragraph of the opinion, as 
follows: 

"Believing as we do that the jury could in con­
sidering all the testimony have rejected the ac­
curacy of the blood grouping tests in this instance, 
we cannot say that their finding is manifestly 
wrong." 

The absence of evidence that anyone else could have been 
the father should not react to the disadvantage of this re­
spondent. He presented clear and precise tests which ex­
cluded paternity under biological law. 

By the very nature of such a case evidence excluding the 
possibility of opportunity for another to be the father is 
limited to the statement of the complainant. No corrobora­
tion of total lack of opportunity could well be expected. On 
the part of the respondent, chance alone would produce evi­
dence tending to show acts of intercourse by another with 
the complainant within the limited period. 

The blood grouping test statute was enacted to provide, 
in our view, for the very situation in which a respondent, 
as a matter of ordinary proof without the tests, can do no 
more than create a doubt about the paternity of a child. 
Exclusion of paternity by blood grouping tests under bi­
ological law is scientific proof that a respondent is not the 
father. · 

The skill and accuracy with which the blood grouping 
tests were here conducted were clearly and convincingly 
demonstrated by the testimony of disinterested witnesses. 
There is nothing in their testimony which even casts sus­
picion upon the accuracy of the findings or the consequent 
exclusion of the respondent as the father of Child A. 

The statement by the complainant, "There is no other one 
to accuse," even if interpreted as a denial of intercourse 
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with any man other than the respondent, is not sufficient to 
overcome the overwhelming effect of this positive testimony 
by disinterested witnesses. 

If the jury found that the results of the blood grouping 
tests were inaccurate, such finding must have been based 
on mere conjecture or understandable sympathy for the 
complainant and prejudice against the respondent. Such 
finding is not supported by any believable evidence in the 
record. The motion must be sustained. 

In addition to the motion for a new trial, the respondent 
has presented exceptions to certain rulings of the presiding 
justice. The bill of exceptions taken alone does not clearly 
and succinctly set forth the case and the issues, the materi­
ality of the points raised, or the erroneous or prejudicial 
character of the rulings. The evidence is not incorporated 
therein. The court cannot look outside the bill of excep­
tions. Moores v. Inhabitants of Town of Springfield, 143 
Me. 415; 62 A. (2nd) 210. The exceptions are not properly 
before us. In view of our decision upon the motion for a 
new trial, it would be unnecessary to consider the excep­
tions were they properly presented. Accordingly, there is 
no necessity of remanding the case for correction of the bill 
of exceptions under R. S., Chap. 91, Sec. 14, as in the Moores 
case. 

We find no merit in the suggestion of the respondent that 
the court was without jurisdiction to hear the cause for the 
reason there should have been a separate action for each 
child. Under R. S., Chap. 153, Sec. 29, after the respondent 
has been adjudged to be the father, he stands charged, 
under order of court, with maintenance, with the assist­
ance of the mother, and with payment of costs, expenses 
and support to the date of rendition of judgment. We see 
no reason why the court may not provide for the needs and 
necessities of one child or more by appropriate action. 

The first step in a bastardy action is the accusation by "a 
woman pregnant with a child, which, if born alive, may be 
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a bastard, or who has been delivered of a bastard child." 
R. S., Chap. 153, Sec. 23. One accusation is obviously suf­
ficient when made during pregnancy. We see no reason 
why duplication of an accusation should be required against 
a respondent, when made as here, after the birth of twins. 

If a more narrow reasoning is required, we point to R. S., 
Chap. 9, Sec. 21, II, which says: 

"The following rules shall be observed in the 
construction of statutes, unless such construction 
is inconsistent with the plain meaning of the en­
actment. 

"Words of the singular number may include the 
plural; - - - -" 

The entry will be 

Motion sustained. 

New trial granted. 
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ESTATE OF ANNIE E. MEIER 

Lincoln. Opinion, November 26, 1949. 

Taxation. Statute of Limitation. 

The power of disposition of property is the equivalent of ownership. 

The state of Maine is not precluded from taxing the succession to 
property held in a trust administerable without its borders if it is 
within the control of a decedent domiciled within the state under 
the terms thereof. 

The inheritance tax, so-called, imposed by R. S., 1944, Chap. 142, Secs. 
2 and 3 is applicable to all the property of persons domiciled in 
Maine at the time of death which the state has the power to tax 
by appropriate legislation, including intangibles represented by 
paper evidence physically located outside its borders, notwithstand­
ing the legal title thereto is held by a trustee so residing. 

The succession to fractional interests in mortgages secured by real 
estate located in other states or jurisdictions is neither more nor 
less than intangible property, taxable as such. 

As a general principal, statutes of limitation do not run against the 
sovereign unless the state is necessarily included by the nature of 
the mischief to be remedied. 

ON REPORT. 

Petition for abatement of an inheritance tax filed in Pro­
bate Court and reported to the Law Court. Abatement de­
nied. Case remanded to the Probate Court in and for the 
County of Lincoln. 

Sanford L. Fogg, for petitioner. 

Ralph W. Farris, Attorney General, 
Boyd L. Bailey, Assistant Attorney General, 

for respondent. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 

NULTY, WILLIAMSON, JJ. 
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MURCHIE, C. J. This petition for the abatement of an in­
heritance tax, filed in the Probate Court in Lincoln County, 
and reported to this court, on agreed facts, for the deter­
mination of questions of law, as authorized by R. S., 1944, 
Chap. 142, Sec. 30, involves a tax assessed against the 
Estate of Annie E. Meier, late of Boothbay Harbor, more 
than 11 years after her death. She died March 10, 1937. 
The Trustee of a revocable Trust established by her on June 
22, 1933 advised the Inheritance Tax Commissioner, the of­
ficial then charged with the assessment of inheritance taxes, 
of the death on April 2, 1937. The income of the trust was 
payable to Mrs. Meier, or was to be applied for her use by 
the trustee, as long as she lived. An inventory of the 
property held in it at the time of her death was filed with 
commissioner on September 26, 1938. No tax was assessed 
against the estate until July 22, 1948. That under review 
was assessed on November 16, 1948, when the earlier one 
was vacated and the time of payment extended to December 
1, 1948, without interest. 

At the death of Mrs. Meier, who died holding the legal 
title to no property whatsoever, real estate in Maine valued 
at $3,200 and intangibles amounting to $107,590.58, includ­
ing $21,992.50 in fractional interests in mortgages secured 
by real estate not located in Maine (less all proper debts 
and expenses, and taxes, if any) , all held in the trust afore­
said, passed to her two daughters under its provisions. The 
State Tax Assessor, who succeeded the Inheritance Tax 
Commissioner as the taxing authority (see P. L., 1947, 
Chap. 354), fixed the allowable deduction for debts and ex­
penses of administration at $5,163.77. The tax is based on 
the succession to all the property held in the trust, less that 
allowance. 

The Indenture establishing the Trust was executed in 
New York, and provides expressly that it is to be construed 
under the laws of that state. The trustee named was a New 
York bank. No provision was made for a successor trustee 
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if that bank should elect to resign its trust. In lieu there­
of, it was provided that the trust should terminate on such 
a resignation. The indenture reserved the right to the 
grantor, however, to alter or amend its provisions and an 
amendment made November 10, 1934 wrote in a provision 
for the selection of a successor trustee. A later amend­
ment, effected July 25, 1935, confirmed the appointment of 
the Petitioner, an individual residing in the State of Mis­
souri, as such. The indenture reserved to the grantor, also, 
the powers "to direct the sale or other disposition" of any 
or all of the trust property; to control "the investment or 
reinvestment" of cash, and the "exercise or non-exercise" 
of conversion and subscription rights held in the trust; and 
to revoke the trust "in whole or in part." None of these 
was ever exercised. 

While the entire net income of the trust was payable to 
Mrs. Meier, or was to be applied for her use, so long as she 
lived, and the trustee was authorized, in its discretion, to 
use out of the principal to provide for her care and support 
and that of the two daughters who took the property at her 
death, and provision was made that payments to or for said 
daughters, or either of them, were to be considered as made 
for her use, there is nothing in the agreed facts to indicate 
that any of the principal was used in the lifetime of Mrs. 
Meier or that any income was paid to or applied for the 
daughters. The result would not be affected had such facts, 
or either of them, been established. The tax as computed 
is applicable to the succession of all the property passing 
to the daughters under the trust. 

The shares of the daughters were controlled by the terms 
of their respective lives. The money value of such shares, 
if both survived Mrs. Meier, as they did, was not ascertain­
able definitely at the time of her death, or thereafter until 
after March 29, 1944, when one of the daughters died. Sub­
sequent to that time the petitioner furnished complete in­
formation concerning the trust, on the understanding, to 
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which the taxing authority agreed, that he was not "waiv­
ing any limitations or estoppel or other defense" against the 
assessment or collection of any tax which might be as­
sessed. This information disclosed that the gross value of 
the property held in the trust had declined to $73,037.18 in 
the interval between March 10, 1937 and March 29, 1944, 
and that the paper evidences of all the intangibles were 
physically located outside the State of Maine and had been 
so located at all times. When Mrs. Meier died they were 
located in the States of New York and Missouri, but the 
money value represented by those held in each is not stated 
in the agreed facts. 

The petitioner does not deny that the tax assessed, 
$1,062.20, is computed properly under P. L., 1933, Chap. 
148, Secs. 2 and 3, now R. S., 1944, Chap. 142, Secs. 2 and 
3, if the succession of the daughters is taxable and the frac­
tional interests in mortgages secured by real estate located 
outside the State of Maine should not have been disregarded 
in determining the amount. The questions of law to be re­
solved, stated in language of identical effect with that in 
which they are set out in the report, although in different 
order, are (1) whether the intangibles, considering the 
place where the trust was established and was to be con­
strued, and the location of the paper evidences thereof, were 
within the jurisdiction of Maine for inheritance tax pur­
poses; (2) whether the fractional interests in mortgages 
secured by real estate located outside the state were includ­
able in determining the amount of the tax, if any; and (3) 
whether the delay in the assessment has provided a com­
plete defense against the taxation of the estate, or the trust, 
in any event. 

That Maine is not precluded constitutionally from im­
posing an inheritance tax on the succession of intangible 
property subject to the control of one of its inhabitants at 
the time of death, because the legal title thereto is held in 
a revocable trust administerable without its borders, when 
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the indicia thereof are so located, does not admit of doubt 
since the Supreme Court of the United States, in deciding 
the cases of Curry et al. v. McCanless, 307 U. S. 357; 59 S. 
Ct. 900; 83 L. Ed. 1339 ; 123 A. L. R. 162; and Graves et al. 
v. Elliott et al., 307 U.S. 383; 59 S. Ct. 913; 83 L. Ed. 1356, 
on May 29, 1939, declared, and reiterated, that the power of 
disposition of property "is the equivalent of ownership." 
Such a power was exercised by the will of its holder in the 
Curry case, it is true, but in the Graves case, as in the in­
stant one, property passed under a trust indenture when 
the holder of the power died without exercising it. The in­
stant case may be said to be more favorable to the imposi­
tion of a tax by the state of the decedent's domicile than 
the Graves case, since the facts seem to indicate that Mrs. 
Meier was domiciled in Maine when she placed her prop­
erty in trust, as at her death, whereas in the Gra1ves case 
the trust was established in Colorado by a resident of that 
state who moved to New York thereafter and died while 
domiciled there. The right of the state of New York to tax 
the succession was upheld. 

There can be no point in multiplying authorities to sup­
port the principle that the state of domicile may tax in­
tangibles passing under trusts, regardless of the facts that 
the legal title is held by a trustee residing in another state 
and that the indicia representing them are located phys­
ically outside its borders, but it may be well to note that 
while four Justices of the Supreme Court of the United 
States dissented from the Curry and Graves decisions, Mr. 
Justice Douglas, a little more than three years later, speak­
ing for an unanimous court in Central Hanover Bank & 
Trust Co. et al. v. Kelly, 319 U. S. 94; 63 S. Ct. 945, 947; 
87 L. Ed. 1282, cited the Curry case among others as au­
thority for the declaration that: 

"It is much too late to contend that domicile 
alone is insufficient to give the domiciliary state 
the constitutional power to tax a transfer of in­
tangibles where the owner, though domicile~ with-
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in the state, keeps the paper evidences of the in­
tangibles outside its boundaries." 

He said, in closing that opinion, that: 

"The significant facts are that the rights of the 
remaindermen derived solely from the trust agree­
ment and that the grantor died domiciled in * * *" 
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the state whose power to tax was under review. Such are 
the facts here presented. The first stated claim of the peti­
tioner must be denied so far as it is grounded, if at all, in 
challenging the right of Maine to impose the tax in ques­
tion. 

The constitutional right of the State to impose it being 
undoubted, it remains to be resolved whether the tax as­
sessed was imposed by P. L., 1933, Chap. 148, Sec. 2, the 
law in effect at the time of Mrs. Meier's death. That issue 
cannot remain in doubt when reference is had to the stat­
ute. It imposes an inheritance tax "for the use of the state" 
on: 

"All property within the jurisdiction of this state 
and any interest therein belonging to inhabitants 
of this state * * * which shall pass : 

* * * 
2. By deed, grant, sale or gift except in case of 

a bona fide purchase for full consideration * * * 
made or intended to take effect in possession or en­
joyment after the death of the grantor or donor 
* * * " 

If any authority was needed to indicate that the words 
"within the jurisdiction" were intended to cover, and do 
cover, all the property of all persons domiciled in Maine at 
the time of death which the state has authority to tax by 
appropriate legislation, it may be found in the statement of 
Mr. Justice Stone in Curry et al. v. Mccanless, supra, that: 

"From the beginning of our constitutional system 
control over the person at the place of his domicile 
and his duty there, common to all citizens, to con-
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tribute to the support of government have been 
deemed to afford an adequate constitutional basis 
for imposing on him a tax on the use and enjoy­
ment of rights in intangibles measured by their 
value. Until this moment that jurisdiction has not 
been thought to depend on any factor other than 
the domicile of the owner within the taxing state, 
or to compel the attribution to intangibles of a 
physical presence within its territory, as though 
they were chattels, in order to support the tax." 

[144 

Directly in point on the coverage of the statutory words 
"within the jurisdiction of this state," it may be noted also, 
is the Massachusetts case of Frothingham et al. v. Shaw, 
175 Mass. 59, 55 N. E. 623; 78 Am. St. Rep. 475, where 
similar language, and facts, were in issue. There is no 
merit in the first stated claim of the Petitioner. 

The same thing must be said with reference to the second. 
In support of it counsel for the Petitioner cites the single 
case of Bates v. Decree of Judge of Probate, 131 Me. 176; 
160 A. 22. That case involved fractional interests in a trust, 
it is true, and denied the right of Maine as the state where 
the owner died domiciled to tax them, but the trust was one 
holding title to no property except real estate in Massa­
chusetts and under the law of that state such interests were 
held to constitute real estate. The decision was controlled 
by the law of Massachusetts. The fractional interests here 
in question are not comparable. They constitute neither 
more nor less than intangibles as such property is generally 
known and fall clearly within the property defined by the 
statute as "within the jurisdiction of this state." 

The Petitioner's final claim, that delay in assessing the 
tax has provided a defense against it, must also be denied. 
The claim is asserted in full recognition of the general 
principle that statutes of limitation do not run against the 
sovereign, Inhabitants of Topsham v. Blondell, 82 Me. 152; 
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19 A. 93; 34 Am. Jur. 307, Sec. 393, on the ground that the 
exception thereto, stated in the cited text in the words: 

"unless the state is necessarily included by the 
nature of the mischiefs to be remedied" 

controls. We can see no basis for such a claim. A particu­
lar reason for the adoption of the general principle which 
was a part of the common law of England, as declared in 
United States v. Hoar, Fed. Cas. No. 15373; 2 Mason 312, 
was said in Inhabitants of Topsham v. Blondell, supra, to be: 

"that public remedies in preserving the public 
rights, revenues and property ought not to be lost 
by the laches of public officers." 

If it could be said that this is not a complete answer to 
the suggestion that the State of Maine, as a sovereign, is 
"necessarily included," to use the controlling words of the 
excerpt quoted from the text of American Jurisprudence, 
we are referred to no particular statute of limitations said 
to carry any implication to that effect. In the instant case 
it is apparent that there can be no bar to the state's claim 
to a tax on the succession unless it accrued in a period of 
less than six years. We know of none. The tax assessable 
against the estate of Mrs. Meier was not susceptible of exact 
measurement for more than seven years after her death. 
Exactitude became possible only when one of her daughters, 
taking under her Trust, died. Even in cases where the sov­
ereign loses rights under statutes of limitation the period 
thereof does not begin to run until the time when the meas­
ure of its claim can be accurately determined, as was the 
case in Ex parte State ex rel. Davis v. Attorney General, 206 
(Ala.) 393; 90 So. 871. See also Ware v. Greene, 37 Ala. 
494. In Estate of John Cassidy, 122 Me. 33; 118 A. 725; 
30 A. L. R. 47 4, where the inheritance tax law of this state 
was under consideration, it was decided that no such tax 
could be levied, despite the provision for compromise car­
ried by what is now R. S., 1944, Chap. 142, Sec. 12, until 
the amount of it was determinable with exactness. An 
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annotation following the report of the Cassidy case in 
A. L. R. calls attention to several types of statutes dealing 
with the taxation of interests not ascertainable at the time 
when inheritance or succession taxes are normally required 
to be paid. There can be no doubt that the tax in question 
could not have been assessed prior to March 29, 1944. It 
was assessed November 16, 1948. The elapsed time prior 
thereto is no bar to its collection. 

The terms of the report provide that this court shall 
make final decision in the cause and that the State Tax As­
lessor shall determine and assess the tax in accordance 
with its decree. That assessed being in the proper amount 
the abatement sought must be denied and the case re­
manded to the Probate Court for dismissal of the petition 
and further appropriate action. 

Abatement denied. 

Case remanded to the Probate 
Court in and for the County of 
Lincoln. 
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BODWELL-LEIGHTON Co. 

vs. 

COFFIN & WIMPLE, INC. 

Cumberland. Opinion, November 19, 1949. 

Courts. New Trial. 

By rule of court, no appeal lies to denial of motion for new trial 
addressed to presiding justice, except in prosecutions for felony. 

The Law Court can hear and determine only those matters authorized 
by statute and brought to it through the statutory course of pro­
cedure. These limitations are jurisdictional, and neither of them 
can be waived nor can consent of the parties confer jurisdiction up­
on the court. 

ON EXCEPTIONS. 

Action on case brought by plaintiff for work and labor 
and materials furnished. Verdict for plaintiff. Defendant 
filed motion for new trial on usual grounds, and upon the 
overruling of such motion brings exceptions. Exceptions 
dismissed as improvidently allowed. 

Jacobson & Jacobson, for plaintiff. 

Wilfred A. Hay, 
Charles A. Pomeroy, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 

NULTY, J. Action on the case brought by the plaintiff, 
Bodwell-Leighton Co. against the defendant, Coffin & Wim­
ple, Inc., seeking to recover from the defendant the amount 
due for work and labor performed and parts and materials 
used in repairing a 194 7 Plymouth four door sedan owned 
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by the defendant. The action was entered at the February 
1949 Term of the Superior Court for Cumberland County 
and was tried before the jury at the March Term of the 
Superior Court for said County of Cumberland and a ver­
dict returned for the plaintiff. No exceptions were taken 
by the defendant either to the charge of the presiding jus­
tice or to any of the evidence. After verdict and before 
judgment the defendant filed a motion for a new trial before 
the presiding justice alleging the usual grounds, namely, 
that the verdict was (1) Against the law and charge of the 
presiding justice, (2) Against the evidence, (3) Manifestly 
against the weight of the evidence. The presiding justice 
overruled the motion and, according to the record as set 
forth in the Bill of Exceptions, the defendant seasonably 
took exceptions which were allowed by the presiding jus­
tice. 

The case purports to come before this court in regular 
form and this court is asked to sustain the exceptions of the 
defendant. At the outset this court is confronted by Rule 
17 of the Rules of Court, 129 Me., Page 503,509; 43 A. 507, 
under the paragraph entitled "Motions for New Trials." 
Among other things Rule 17 states: 

"If addressed to the presiding justice, it shall be 
heard either at term time or vacation at his dis­
cretion and in either case, the decision may be ren­
dered in vacation and no exceptions lie to such de­
cision and no appeal except in prosecution for 
felony." , 

This rule of court is conclusive on the right to exceptions. 
In the case of Hill v. Finnemore, 132 Me. 459, 471; 172 A. 
826, 832, this court said "Rules of Court" lawfully estab­
lished "have the force of law and are binding upon the 
court, as well as upon parties to an action, and cannot be 
dispensed with, to suit the circumstances of any particular 
case." Cunningham v. Long, 125 Me. 494, 496; 135 A. 198; 
Fox v. Conway Fire Insurance Co., 53 Me. 107; Nickerson 
v. Nickerson, 36 Me. 417; Mayberry v. Morse, 43 Me. 176. 
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At common law in both civil and criminal cases the grant­
ing of a new trial rested wholly within the discretion of the 
justice presiding at the trial and all motions seeking relief 
through a new trial must be directed to him. His decision 
thereon was final and not subject to review. State v. Dodge, 
124 Me. 243,244; 127 A. 899; Moulton v. Jose, 25 Me. 76, 85; 
Averill v. Rooney, 59 Me. 580. In 1841, R. S., Chap. 115, 
Sec. 101, for the first time provided that motions for a new 
trial might be presented to the whole court (Law Court) 
upon a report of the evidence. State v. Dodge, supra. Al­
though under R. S. (1944), Chap. 100, Sec. 60, such motion 
could have been made to this court within ten days after 
denial of the motion by the presiding justice, no such action 
was taken or even attempted. 

It was suggested to the Law Court at the time of argu­
ment, although not mentioned in the briefs of the parties, 
that the last paragraph of R. S., Chap. 91, Sec. 14, might 
have some application in this matter, but in view of the fact 
that that section has recently been construed by this court 
in Carroll v. Carroll, 144 Me. 171; 66 A. (2nd) 809, and in 
Sears, Roebuck & Co. v. City of Portland, 144 Me. 250; 68 
A. (2nd) 12, this court is of the opinion that the last para­
graph of said Section 14 does not apply for the very reasons 
stated in Carroll v. Carroll, supra, and Sears, Roebuck & 
Co. v. City of Portland, supra. This court said in the two 
cases last cited that the Law Court can hear and determine 
only those matters authoi;ized by statute and brought to it 
through the statutory course of procedure. Both of these 
limitations on the power of the court are jurisdictional and 
neither of them can be waived nor can consent of the parties 
confer jurisdiction upon the court. The instant action pur­
ports to come to this court upon exceptions when exceptions 
do not lie. In fact, this case is an attempt to have this court 
review a non-reviewable ruling of the presiding justice. 
Neither by exceptions, appeal or motion could this ruling 
be reviewed. There is now no way prescribed by statute or 
rule of court by which this action can now be brought be-
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fore this court and it is the opinion of this court that the 
exceptions were improvidently allowed and must be dis­
missed but inasmuch as this court has examined the record 
and briefs of Counsel for both parties and considered the 
oral arguments, this court is of the opinion that if the case 
were properly before it, the ruling of the presiding justice 
would have been sustained. See Sawyer v. Chase, 92 Me. 
252, 254; 42 A. 391. 

It, therefore, follows that the exceptions are dismissed as 
improvidently allowed. 

GERRY BROOKS 

vs. 

EARLE R. CLIFFORD 

FRED L. CHAPMAN 

So ordered. 

Oxford. Opinion, December 5, 1949. 

Certiorari. 

On hearing of petition for writ of certiorari, the only question for the 
court to decide is whether it will issue the writ. If the writ issue, 
the court at nisi prius has the jurisdiction to decide what should be 
done. 

When parties in certiorari are in court, the court is not confined to 
the irregularities alleged by the petitioner to be in the record, but 
can rule on the whole record. 

Where record shows neither service of disclosure petition and sub­
poena, nor appearance of respondent at return term, the commis­
sioner had no jurisdiction of the subject matter, and all entries in 
the record after return term have no judicial effect. 

Where record shows no jurisdiction, writ of certiorari should issue 
as a matter of right. 
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ON EXCEPTIONS. 

Petition for writ of certiorari by judgment creditor, 
who had cited respondent to appear before a disclosure com­
m1Ss10ner. Debtor was adjudged in contempt and com­
mitted to jail, and was later, without notice to the creditor, 
brought before the commissioner and was purged for con­
tempt. Petition denied by justice of Supreme Judicial 
Court and petitioner brings exception to refusal to order 
writ to issue. 

Exceptions sustained. 

Gerry Brooks, pro se, 
Robert T. Smith, 
Albert J. Stearns, for defendant. 

SITTING: STURGIS, C. J ., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, JJ. MURRAY, active retired justice. 

MURRAY, J. This case is a petition for a writ of cer­
tiorari. It is here on exceptions to the refusal of the court 
below to order the writ to issue. The history of the case 
is that the petitioner was the owner of a judgment against 
one Fred L. Chapman, and cited him to disclose before Earle 
R. Clifford, Register of Probate, acting as a disclosure com­
missioner. 

At the time and place of hearing of the disclosure, Chap­
man did not appear. The commissioner issued a capias and 
Chapman was brought before the commissioner, where he 
refused to answer questions, would not pay costs, and would 
not turn over certain property. As a result, the commis­
sioner adjudged him in contempt and committed him to jail. 

After a time, without notice to the judgment creditor, the 
commissioner brought Chapman before him and adjudged 
that he had purged himself of contempt and ordered his 
release. 

The petition asks that the writ issue to quash all the pro­
ceedings of the commissioner subsequent to the commit-
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ment for contempt, and that Chapman be ordered recom­
mitted until he purge himself of contempt, or be otherwise 
discharged by law. 

On a hearing of the petition for a writ of certiorari, the 
only question for the court to determine is whether it will 
issue the writ. The granting of leave for the writ to issue 
is not a judgment that the record below be quashed. Rogers 
v. Brown, 134 Me. 88; 181 Atl. 667. If the writ issues, the 
court at nisi prius has the jurisdiction to decide what should 
be done. R. S. (1944), Chap. 116, Sec. 14. 

In this case, to the petition, as there should be, is annexed 
a copy of the disclosure commissioner's record. On inspec­
tion, this record fails to show service upon Chapman. "The 
subpoena may be served by any officer qualified to serve 
civil process in the county by giving to the debtor * * * * * 
in hand an attested copy of the petition and subpoena, 
which said service shall be at least twenty-four hours be­
fore the time of said disclosure for every twenty miles 
travel to the place of disclosure." R. S. (1944), Chap. 107, 
Sec. 25. Nor does the record show that there was an ap­
pearance at return time. 

Officer's return is a matter of record. Clark v. Foxcroft, 
6 Me. 296-302; 20 Am. Dec. 309. So, of course, is appear­
ance. 

Jurisdiction of inferior courts cannot be presumed, but 
must appear affirmatively of record. Inhabitants of South 
Berwick v. County Commissioners, 98 Me. 108; 56 Atl. 263; 
Faloon v. O'Connell, 113 Me. 30; 92 Atl. 932. 

It appearing that there was neither service nor an ap­
pearance, the commissioner had no jurisdiction to proceed 
further. Dow v. Marsh, 80 Me. 408; 15 Atl. 26. 

It might be well at this time, to point out that the only 
error complained of in the petition is that the commissioner 
had no jurisdiction to adjudge the debtor purged of con-
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tempt and to order him released. However, because it ap­
plies to the case at bar, we quote from Inhabitants of South 
Berwick v. County Commissioners, supra. "It may be here 
observed that the petitioners do not specifically allege the 
errors upon which the decision in this opinion is based, but 
the respondents appeared and answered and presented a 
copy of the record of the proceedings duly certified which is 
made a part of this case. We shall therefore consider the 
case as if the petition contained the proper allegations." 

We assume, without deciding, because it is unnecessary 
to do so, that the commissioner had jurisdiction from the 
time that he signed the subpoena up to the time of the re­
turn. We do decide, from the record, showing no service 
and no appearance at time of return, that the commissioner 
lost jurisdiction. His judicial duty was at an end, and he 
had no jurisdiction to revive the case before him. Tuttle v. 
Lang, 100 Me. 123; 60 Atl. 892; Comm. v. Maloney, 145 
Mass. 211; 13 N. E. 482. The commissioner was then in the 
same position in which a court of general jurisdiction with 
terms would be, if a writ upon which there was no service, 
had been entered at a term, and the term adjourned with­
out day. 

The commissioner then issued a capias at the request of 
the petitioner and Chapman was brought before him. 
Chapman did not object, at that time, to the jurisdiction 
and on his refusal to comply with certain orders was ad­
judged in contempt and was committed to jail. After being 
in jail a short time, he invoked the power of the commis­
sioner to release him, which the commissioner did. 

It is argued that in this way Chapman cured want of 
service and therefore, the commissioner had jurisdiction. 
In support of this argument is cited the case of West Cove 
Grain Co. v. Bartley, 105 Me. 293; 74 Atl. 730. 

In that case, the commissioner, by statute had county 
wide jurisdiction of the subject matter. He issued a sub-
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poena commanding the debtor to appear at Dover. The 
debtor could not be compelled to appear at any place except 
Sebec. The debtor appeared at Dover and without objec­
tion, participated in the disclosure. The court held that the 
debtor waived his right to appear only at Sebec; that the 
commissioner had jurisdiction of the subject matter; and 
debtor, by appearing at Dover, gave commissioner jurisdic­
tion of the person also. In the case at bar, when the com­
missioner issued the capias, he had jurisdiction neither of 
the subject matter, nor of the person. The commissioner 
could not revive his jurisdiction, nor could the debtor give 
him jurisdiction. 

The commissioner's court is a temporary one for each 
case, at the end of the session all jurisdiction of the cause 
and the person has ceased. Tuttle v. Lang, supra; Comm. v. 
Dowdican's Bail, 115 Mass. 133, 136; People v. Court of Ses­
sions, 141 N. Y., 288; 36 N. E. 386; 23 L. R. A. 856. 

He could not insert in the record anything after return 
time, because he had no official connection with it. All the 
entries in the record, after return time, issuing the capias, 
hearing, adjudging contempt, committing, purging and re­
leasing, are mere personal memoranda-have no judicial 
effect-and if given effect would result in changing, or en­
larging the record by parol. State v. Houlehan, 109 Me. 
281; 83 Atl. 1106. 

He could not acquire jurisdiction by process, and because 
he could not acquire by process, he could not by consent of 
the debtor. Cote v. Cummings, 126 Me. 330; 138 Atl. 547; 
Comm. v. Maloney, supra. Writ should issue, as a matter 
of right, for want of jurisdiction apparent in the record. 

Exceptions sustained. 

TOMPKINS, J., sat at argument and participated in consulta­
tion but died prior to the preparation of the opinion. 
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HARLAND L. RAWLEY 

vs. 

p ALO SALES, INC., and 

KNOX COUNTY TRUST COMPANY, TRUSTEE 

Knox. Opinion, December 29, 1949. 

Assumpsit. Evulence. 

In an action of assumpsit where evidence on issues of fact is conflict­
ing and the court cannot say that the verdict is "clearly wrong" or 
that prejudice, bias, passion, or mistake has been shown, a motion 
for a new trial must be overruled. 

Relevancy and materiality are dependent on probative value and any 
evidence tending to prove a matter in issue is admissible, within 
the judicial discretion of the presiding justice, unless it is excluded 
by some rule or principle of law. 

Rules of evidence are usually rules of exclusion, and evidence is often 
admitted by the Trial Court, not because it is shown to be com­
petent, but because it is not shown to be incompetent. 

ON MOTION FOR A NEW TRIAL AND EXCEPTIONS. 

Action of assumpsit to recover a claim for items fur­
nished by the plaintiff to the defendant. The jury returned 
a verdict for the plaintiff. The defendant brought excep­
tions and moved for a new trial. Motion for new trial over­
ruled. Exceptions overruled. Case fully appears in opinion. 

A. Alan Grossman, for plaintiff. 

Samuel W. Collins, Jr., for defendant. 
Alan L. Bird 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 

NULTY, WILLIAMSON, JJ. 
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FELLOWS, J. This case is before the Law Court on de­
fendant's general motion and exceptions, after jury verdict 
for plaintiff in Superior Court for Knox County. 

The action in assumpsit, with account annexed to the writ 
and a count in quantum meruit. The account was for the 
following items furnished to the defendant corporation dur­
ing the years 1946, 1947 and 1948: 64 spiles at $6, $384; 
2 platform scales at $80, $160; 140 feet double bar chain, 
$400; mooring in harbor $150; water supplied from well 2 
years at $600 per year, $1,200; use of ice house 2 years at 
$200 per year, $400; use of barn 2 years at $240 per year, 
$480. The total claim was $3,174. The jury verdict was 
$2,171. 

The defendant corporation was engaged in the lobster 
and fish business at Tenant's Harbor. The plaintiff leased 
certain of his property there to the corporation in 1946, and 
was employed by the corporation as the Branch Manager. 
The items for rent of ice house and barn were not covered 
by the lease, nor was there a lease of the well. The plaintiff 
testified that he often talked with H. K. Draper, president 
of defendant Palo Sales, Inc., who had full power to act for 
the corporation, and at his request, or order, furnished the 
items in the account, and that during the various trans­
actions and after the items had been furnished, he talked 
several times personally or by telephone with Mr. Draper 
about payment, and that each time Mr. Draper assured the 
plaintiff that the corporation was not then making money 
but he would be paid. The plaintiff said "every time I 
would ask him he would say 'you are losing money down 
there. You are getting your pay every week. Now wait 
awhile. I will pay you. I will pay you the full amount and 
more too.'" 

The defendant offered testimony of officers and employees 
in an endeavor to show to the jury that there was no under­
standing with the defendant corporation, or its president, 
as claimed by the plaintiff in regard to the items sued for; 
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that they were furnished to the defendant by the plaintiff 
free of any charge or expectation of pay; that the plaintiff 
was employed by the defendant on a salary, which salary 
had been increased; and that the defendant did work for the 
plaintiff on plaintiff's home and other property, and fur­
nished some building materials to the plaintiff in return for 
these items. Mr. Draper, the president of the corporation, 
however, who was the only person other than the plaintiff 
that knew the complete facts, did not testify to deny the 
statements of the plaintiff regarding arrangements or agree­
ments to obtain the items from the plaintiff, and the sub­
sequent promises to pay. Further than this, a deposition 
of Draper, which the record shows was taken in Boston at 
the request of defendant, was never offered by defendant's 
counsel. Many witnesses testified for the defendant during 
the long trial, but the testimony related to market values 
primarily, although some testimony was produced by de­
fendant in an attempt to show contrary and contradictory 
statements by the plaintiff, relative to giving the rent and 
materials to the corporation with no expectation of pay. 

The evidence for the plaintiff of the fair market values 
of the foregoing articles and items furnished, came from 
the plaintiff himself, and in several instances the cross ex­
amination of the plaintiff elicited the information that his 
opinion may have been based wholly, or in part, on replace­
ment values. The jury was carefully instructed that, if the 
verdict was for the plaintiff, replacement was not the cri­
terion but fair market value was, and that if there was no 
evidence from which fair value of any item could be ascer­
tained, nominal damages only were to be assessed. No ex­
ceptions to the charge were taken. 

The evidence introduced by the defendant challenged 
every value of every item as claimed, and as testified to by 
the plaintiff. For example, witnesses for defendant placed 
values on long spiles at less than one dollar each, because of 
board measure; on the platform scales at one dollar each, 
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and one dollar for 140 feet of double bar chain, and one 
dollar for the mooring in harbor. The defendant in its 
brief claims that the total values of all the items does not 
exceed $245.19. The defendant corporation also denies any 
agreement or expectation to pay, and claims that the cir­
cumstances were such that the plaintiff had no ground to 
expect pay. 

The law applicable to this case was fully and very clearly 
given by the presiding justice. There is nothing to indicate 
that the jury did not follow the law as stated in the charge. 
There were no exceptions to the instructions as given, and 
no other or further instructions requested. There are about 
400 pages of testimony taken during a careful and hotly 
contested four-day trial. The evidence is conflicting. The 
jury found for the plaintiff, but the claim of the plaintiff 
was reduced in the verdict by more than one thousand dol­
lars. It is only possible to conjecture what items were re­
duced by the jury, and what items, if any, were not favor­
ably considered. The jury could find under the evidence the 
amount that it assessed, or it could have found for a lesser 
or a larger amount. It could have rendered a verdict for 
defendant. 

This court cannot say that the verdict here is clearly 
wrong. There is competent evidence on which reasonable 
men might differ in conclusions. Eaton v. Marcelle, 139 
Me. 256. We do not have the benefit of a "close up picture" 
of the witnesses upon the stand, and those indefinable im­
pressions gained during a trial, that may indicate where 
the real truth lies. A Knox County jury composed of ca­
pable Maine citizens with experience, and having a first 
hand knowledge of the manner of the witnesses and exist­
ing conditions in local affairs, should be better able to decide 
the disputed questions of fact than is anyone who reads 
only a printed page. It certainly has not been shown to the 
court that there was "prejudice, bias, passion or mistake." 
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Jannell v. Myers, 124 Me. 229. The motion for a new trial 
must be overruled. 

EXCEPTIONS 

The first complaint in the defendant's bill of exceptions 
is that the plaintiff, while offering proof of his claim that 
$600 a year was a fair amount to charge for the water 
from his well, was permitted under objection to tell a con­
versation between Mr. Draper, the president of defendant 
corporation, and a Mrs. Morris who carried on a hotel. 
Mrs. Morris was obtaining her water supply from the same 
well and apparently was not getting a sufficient amount. 
The record is as follows : 

"Mr. Draper said he wasn't going to be without 
water whether she was or not, and she wanted to 
put the pipe down in the well deeper, and he told 
her on the wharf, he said 'You can put the pipe in 
the well two inches more for a thousand dollars' 
and she said: 'Well, I only want it for four more 
weeks.' 'Well,' he says: 'That is the price if you 
want it.' So if he was going to charge her a thou­
sand dollars for four weeks I thought $600 for 
twelve months was a fair price, and I could have 
got $300 from her - (objected to) - for four 
months." 

The court: "That may be stricken out, and the 
jury will disregard it." 

Later the attorney for the defendant asked the plaintiff 
on cross examination: 

Q. "You charge on a yearly basis of $600 a year 
for the use of that water. What is your basis 
for it?" 

A. "Mrs. Morris would give me $300 for four 
months a year." 

The defendant's attorney having asked the question then 
objected to the answer without giving a reason for his ob­
jection and not requesting it to be stricken from the record. 
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The bill of exceptions further complains that when the 
defendant attempted to show in defense, the cost of digging 
a new well in another place at a later time, the evidence of 
the cost of the new well was excluded. It is also a com­
plaint that the defendant's witness, Milton M. Griffin, who 
owned a well on Spruce Head Island, several miles distant, 
and who sells water from his well, was not permitted to 
testify for the defendant as to fair market value of water 
from his (Griffin's) well, or what he (Griffin) charged his 
customers. 

The matter then under consideration was the fair value 
at Tenant's Harbor of the water furnished by the plaintiff 
from his well to the defendant corporation. The fact that 
the president of the corporation, with full authority to act, 
may have stated the price to reset a pipe, might be some 
evidence for the jury to consider as to value. The last and 
argumentative portion of the plaintiff's answer was stricken 
and the jury instructed not to consider it, although defend­
ant's attorney asked in cross examination for it later, and 
then objected to the answer. The charge of the presiding 
justice removed any improper effect of these admissions 
and exclusions by correctly stating the law of damages. 

Relevancy and materiality are dependent on probative 
value. Any evidence tending to prove a matter in issue is 
admissible within the judicial discretion of the presiding 
justice, unless it is excluded by some rule or principle of 
law. Rules of evidence are usually rules of exclusion, and 
evidence is often admitted by the trial court, not because it 
is shown to be competent, but because it is not shown to be 
incompetent. McCully v. Bessey, 142 Me. 209; 49 Atl. 
(2nd) 230. This evidence, if true, was not of an unaccepted 
offer of sale or purchase of an article, as in Norton v. Willis, 
73 Me. 580. cited by defendant, but related to the price the 
defendant fixed to "put the pipe in the well two inches 
more." As said in the Willis case, "something must be left 
to the judgment and discretion of the presiding justice." 



Me.] RAWLEY vs. PALO SALES, ET AL. 381 

The only reason for objection stated by the defendant's 
attorney was, "I don't see the relation of this." If he had 
other reasons for objection he should have then stated them. 
Booth v. Hurricane Island Granite Co., 115 Me. 89, 93; 
Brown v. McCaffrey, 143 Me. 221; 60 Atl. (2nd) 792. 

We fail to see error on the part of the trial court in ad­
mitting the alleged conversation of the president of the 
corporation for what it might be worth for the jury's con­
sideration. We do not see error in failing to strike out the 
responsive answer of the plaintiff to the defendant attor­
ney's question to give "basis for it," when the record shows 
no request to strike. The cost of digging another well in 
another place was not improperly excluded. It was also 
within the judicial discretion of the trial judge to exclude 
the price asked for, or the market value, or water from a 
witness' well in another location and under different condi­
tions. In fact, we find no abuse of the judicial discretion of 
the trial court in admitting or excluding any of the testi­
mony quoted in the defendant's bill of exceptions. 

Exceptions overruled. 

Motion for new trial overruled. 



382 LEVINE VS. REYNOLDS 

AARON LEVINE 

vs. 

SANFORD REYNOLDS 

Kennebec. Opinion, February 2, 1949. 

PER CURIAM. 

[144 

This is an action on the case for money had and re­
ceived by the defendant for the use of the plaintiff. The 
jury returned a verdict for the plaintiff in the sum of 
$351.00. It is now before the Law Court on defendant's 
motion for a new trial, because he alleges it is against the 
law and the charge of the justice, and against the weight of 
the evidence. No exceptions were taken to the charge of 
the presiding justice and no special instructions were re­
quested by defendant. 

This is the second time that this case has been before 
this court, brought after the first trial upon defendant's 
motion for a new trial and upon exceptions taken by the 
defendant to portions of the charge of the presiding justice 
and the refusal to give certain instructions requested by the 
defendant. The exceptions were sustained and the verdict 
set aside and a new trial granted, 143 Me. 16; 54 A. (2nd) 
514. The sole issue in the second trial was on questions of 
fact. 

The evidence was conflicting. With the evidence conflict­
ing it was the province of the jury to decide those contro­
versial questions, and this they have done. "Where the evi­
dence is conflicting upon points vital to the result, the con­
clusion reached by the jury will not be reversed, unless the 
preponderance against the verdict is such as to amount to 
moral certainty that the jury erred." Cayford v. Wilbur, 
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86 Me. 414. The burden of showing that the verdict is 
wrong is on the defendant. Harvey v. Donnell, 107 Me. 541. 

This burden the defendant has failed to sustain. 

F. Harold Dubord, 
Richard J. Dubord, for plaintiff. 

Harvey D. Eaton, for defendant. 

Motion overruled. 

Judgment affirmed. 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, J J. 

STATE OF MAINE 

vs. 

KENNETH W. FRAIZER, JR. 

Waldo. Opinion, February 23, 1949. 

PER CURIAM. 

In this case, the respondent having been indicted in the 
Superior Court for Waldo County for violation of R. S., 
Chap. 118, Sec. 2, filed a motion to quash the indictment 
alleging that the offense there charged was not punishable 
"by imprisonment for life or for any term of years," and 
being a minor child under the age of seventeen years the 
Waldo County Municipal Court, as a juvenile court, had 
exclusive, original jurisdiction to hear and determine prose­
cutions therefor as provided in R. S., Chap. 133, Sec. 2, as 
amended by P. L., 1947, Chap. 334, Sec. 1. The case comes 
forward on Report. 
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The indictment sufficiently charged the violation of the 
following provision contained in Sec. 2 of Chap. 118, supra: 

"Whoever wilfully and maliciously sets fire to any 
meeting-house, court-house, jail, town house, col­
lege, academy or other building erected for public 
use, or to any store, shop, office, barn, or stable of 
his wife or another within the curtilage of a 
dwelling-house, so that such dwelling-house is 
thereby endangered, and such public or other 
building is thereby burned in the night-time, shall 
be punished by imprisonment for any term of 
years;" 

The offense with which he was charged being punishable 
by imprisonment for any term of years, was indictable and 
the Superior Court had jurisdiction to hear and try the re­
spondent on the indictment. 

Therefore, in accordance with the terms of the report 
the motion to quash is overruled and the case remanded to 
the Superior Court, the defendant to plead to said indict­
ment and the case to be there tried or otherwise disposed of. 

So ordered. 

Hillard H. Buzzell, County Attorney for County of Waldo, 
for State of Maine. 

II. C. Buzzell, for respondent. 

SITTING: STURGIS, C. J ., THAXTER, MURCHIE, TOMPKINS, 

FELLOWS, MERRILL, JJ. 
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WALTER H. FLANDERS 

vs. 

GRACE A. SMITH 

Androscoggin. Opinion, June 13, 1949. 

PER CURIAM. 

385 

The plaintiff in this action seeks to recover for damage 
to his truck and for personal injuries occasioned by the de­
fendant's alleged negligence in so operating her automo­
bile on a public highway that it collided with the plaintiff's 
truck. The case was tried before a jury. At the close of 
the evidence the defendant moved for a directed verdict. 
The motion was denied and the jury returned a verdict for 
the plaintiff. The case is before us on exceptions to the 
denial of the motion. 

The accident happened in midwinter on a slippery road 
which had been plowed to a twelve-foot width with a snow­
bank on each side. The plaintiff with his truck was en­
gaged in extricating an automobile which had become stuck 
in the snowbank on one side. He was standing in the rear 
of the truck pushing it while it was being operated by an­
other with a towline fastened to the stalled automobile. At 
this juncture the defendant appeared and collided with the 
truck throwing it backward against the plaintiff who was 
injured. It is not altogether clear just where the plaintiff's 
truck was located with respect to the middle of the plowed 
portion of the highway. Apparently with careful driving 
the defendant could have passed in safety. But, in the view 
which we take of the case, it makes no difference. The de­
fendant came over the brow of a hill fifty paces, as testified 
to by one witness from where the plaintiff's truck was work-
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ing, by actual measurement approximately one hundred and 
seventy-five feet, and struck the plaintiff's truck. 

By no possibility can we hold that as a matter of law the 
plaintiff was negligent in failing to warn the operator of a 
car approaching from over the hill that there was an ob­
struction in the road at least one hundred and fifty feet 
beyond, nor as a matter of law was the plaintiff negligent 
in any other respect. Furthermore it was clearly a question 
for the jury whether the defendant was negligent. 

Exceptions overruled. 

Benjamin L. Berman and David V. Berman, for plaintiff. 

Robinson, Richardson, and Leddy, for defendant. 

SITTING: MURCHIE, C. J ., THAXTER, FELLOWS, MERRILL, 
NULTY, AND WILLIAMSON, JJ. 
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STATE OF MAINE 

vs. 

CARMINE CARTONIO 

Cumberland. Opinion, September 27, 1949. 

PER CURIAM. 

387 

This case comes before the Law Court on appeal, after 
verdict of guilty and after denial of motion to the presiding 
justice for a new trial. There were no exceptions. 

The indictment found at the Superior Court for Cumber­
land County at the September Term, 1948, alleges that the 
respondent, Carmine Cartonio, "on the second day of Sep­
tember, A. D. 1947, at said Portland, being then and there 
more than eighteen years of age, did feloniously and unlaw­
fully have carnal knowledge of the body of one Rose Marie 
Guidi, she, the said Rose Marie Guidi, being then and there 
an unmarried female child between the ages of fourteen and 
sixteen years." 

The respondent was tried on this indictment, and the 
jury returned a verdict of guilty. 

The evidence indicates that the unmarried female child 
was between the ages of fourteen and sixteen years, and 
that the respondent was more than eighteen. The re­
spondent testified in denial of guilt; but the testimony of 
the complainant, and the surrounding circumstances, are 
capable of standing the test of probability and reasonable­
ness to be applied by the jury under proper instructions. 

After careful study, the court is of the opinion that the 
jury was warranted in finding the respondent guilty beyond 
a reasonable doubt. State v. Merry, 136 Me. 243, 262; 8 
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Atl. (2nd) 143; State v. Hudon, 142 Me. 337; 52 Atl. (2nd) 
520; State v. Manchester, 142 Me. 163; 48 Atl. (2nd) 626. 

Appeal dismissed. 

Judgment for the State. 

Daniel C. McDonald, for State of Maine. 
Arthur Chapman, Jr. 

Walter M. Tapley, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 

NULTY, JJ. 
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WILLIAM E. BUZZELL 

vs. 

ABRAHAM KRASKER 

Cumberland. Opinion, November 17, 1949. 

PER CURIAM. 

This is an action on the case to recover damages for per­
sonal injuries and property damage resulting, as the plain­
tiff alleges, from an upset of the plaintiff's car caused by the 
sudden application of brakes when the road was found to be 
blocked by the parked, unlighted beach wagon of the de­
fendant, and the two vehicles immediately preceding the 
plaintiff, which were thereby caused to occupy the road to 
the immediate left and right of the parked, unlighted beach 
wagon. Exception was taken to the direction of a verdict 
for the defendant. 

The evidence and the reasonable inferences to be drawn 
therefrom disclose the following situation. 

The automobiles involved in the accident were proceed­
ing at night southerly on the south-bound traffic lane of the 
Maine Turnpike. The lane has a tarred surface about 
twenty-four feet in width, with a raised embankment or 
grass plot, separating the south- and north-bound traffic 
lanes, on the east, and with a gravelled shoulder six or eight 
feet in width on the west. The Turnpike at the scene of the 
accident is level and straight for a mile northerly. 

The defendant, operating a beach wagon seventeen feet 
in length, struck a deer and brought his car to a stop, 
headed westerly and across the tarred surface. 
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The witnesses Craig, Carson and the plaintiff, engaged in 
delivery of used cars at a market in Massachusetts, left 
Portland together and were proceeding in line, each oper­
ating a car to which was attached a second car by means of 
a three-foot towbar. Their speed was variously stated to 
be between forty-five and fifty miles per hour. The space 
between the units of two cars was approximately one hun­
dred feet. 

The leader, Craig, first saw the beach wagon one hun­
dred to one hundred and fifty feet distant. He applied his 
brakes, reduced his speed, turned left, and with the towed 
car swaying and striking the edge of the grass plot, passed 
to the rear of the beach wagon. 

Carson, second in line, travelling one hundred feet behind 
Craig, saw the towed car sway and turn left. On seeing the 
beach wagon sixty feet distant, he turned sharply to the 
right, and passed in front of the beach wagon. 

The plaintiff, third in line, travelling one hundred feet be­
hind Carson, first saw the defendant's car sixty to one hun­
dred feet distant. He tells how the accident happened. 

"A. Well, I was following Mr. Craig and Mr. Car­
son, and Mr. Craig took a sharp left and Mr. 
Carson took a right; and I come onto a beach 
wagon parked crossways of the road which, 
as I see it, whole road was blocked when I see 
it; and my first thought was to try to stop so 
I shoved the brakes on hard to stop and rolled 
over." 

"Q. Now, did you see the brake lights of either the 
car that Mr. Craig was driving or Mr. Carson 
was driving go on before the accident? 

"A. No. I wouldn't be able to see the brake lights 
because they are on the forward car. 

"Q. On the forward car? 

"A. That's right. 
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"Q. What lights were running? 

"A. Just his running lights. Tail lights were on on 
each car he was towbarring." 

"Q. How fast do you say you were going? 

"A. Between 45 and 50 miles an hour. 

"Q. As you were going along you saw one ahead of you 
turn to the right and one turn to the left? 

"A. That's right. 

"Q. You put your brakes on, tipped your car over? 

"A. Tipped both cars over. 

"Q. How do you account for it? 

"A. How do I account for it? Well, I had to stop and 
avoid hitting the beach wagon. 

"Q. How do you account for your car tipping 
over? 

"A. I had to stop so sudden to keep from hitting 
the beach wagon, that's why I rolled over. 
Back car jackknifed and turned me over." 

The evidence and the inferences reasonably to be drawn 
therefrom, taken most favorably for the plaintiff, clearly 
and sharply disclose that plaintiff's own negligence con­
tributed to the accident, if indeed it was not the sole cause. 

Plaintiff was driving at night at a high rate of speed in a 
line, with only a short distance between cars. He was 
aware that no warning of lessening speed could reach him 
from the brake lights of the cars in line ahead. He knew, 
or should have known, that in the event of a sudden stop 
there was present a risk of damage from the "jackknifing" 
of his towed car. Of greatest importance he either did not, 
or, it is more likely, could not see the road ahead beyond 
the rear of Carson's towed car. 
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As the plaintiff proceeded along the Turnpike, he blindly 
relied upon the leaders in line to guide his speed and course. 
In substance, he now complains that he was led by them 
into a place of danger. Such reliance, under such condi­
tions, is not due care. 

The plaintiff does not come within the description of the 
ordinarily prudent man under the circumstances. 

A verdict for the plaintiff would have been manifestly 
wrong. Spang v. Cote et al., decided by the court October 
15, 1949. The presiding justice properly directed a ver­
dict for the defendant. 

In view of plaintiff's lack of due care, it is not necessary 
that we comment upon the asserted negligence of the de­
fendant. 

The entry will be 

Exceptions Overruled. 

Robert A. Wilson, 
I. Edward Cohen, for plaintiff. 

William B. Mahoney, for defendant. 

SITTING: MURCHIE, C. J., THAXTER, FELLOWS, MERRILL, 
NULTY, WILLIAMSON, JJ. 
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IN MEMORIAM 

SERVICES AND EXERCISES BEFORE THE 

SUPREME JUDICIAL COURT 

SITTING AS A LAW COURT ON DECEMBER 14, 1948, 

AT AUGUSTA 

IN MEMORY OF 

HONORABLE JAMES H. HUDSON 

393 

Late Associate Justice of the Supreme Judicial Court 

Born, March 21, 1878 Died, August 21, 1947 

SITTING: STURGIS, C. J., THAXTER, MURCHIE, TOMPKINS, 
FELLOWS, MERRILL, J J. 

Honorable Ernest L. Goodspeed, Vice President of the 
Kennebec Bar Association, opened the Exercises with 
the following remarks: 

May it please this Honorable Court: 

We are met here today to pay tribute to the memory of a 
beloved former Justice of this Court. Although never a 
legal resident of Kennebec County, Judge Hudson prac­
tically lived with us during the fourteen years that he had 
his office in this Court House as a member of this Court, 
and for many years he was considered in the nature of an 
honorary member of Kennebec Bar Association. During 
that period of intimate association with him, we all came to 
love and respect him for those rare qualities of heart and 
mind ·which distinguished him not only as a patient, con­
scientious, wise and just judge, but also as a sympathetic 
friend and counsellor. 
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For this reason Kennebec Bar desires to off er to this 
court resolutions expressive of its appreciation, love and 
respect for this truly great judge, and its keen sense of loss 
at his passing, and I call upon Honorable Carroll N. Per­
kins, who will present the same in behalf of the committee 
and speak for the Kennebec Bar Association. 

--0--

Honorable Carroll N. Perkins thereupon spoke for and 
presented the resolutions of the Kennebec Bar Associ­
ation: 

May it please this Honorable Court: 

My brothers of the Kennebec Bar have entrusted to me 
the duty of making formal announcement to this court of 
the death of one of its justices, Honorable James Henry 
Hudson. 

James Henry Hudson was born in Guilford, Maine, on 
March 21, 1878. His father, Henry Hudson, Jr. and his 
grandfather, Henry Hudson, were both lawyers and prom­
inent in their profession. He was educated in the schools 
of Guilford and graduated from Coburn Classical Institute 
in 1896. He attended Colby College from which he was 
graduated with the degree of A.B. in 1900. His activities 
at the college had been varied. He was an outstanding 
third baseman and heavy hitter on the Varsity baseball 
team; a prominent member on the debating team and presi­
dent of the Glee Club. He was a member of Delta Kappa 
Epsilon and elected to the honorary fraternity of Phi Beta 
Kappa. 

He received his legal education at Harvard Law School 
where he proved to be a superior scholar and from which 
he received the degree of LL.B. in 1903. On September 15 
of that year he was admitted as a member of the Piscata­
quis County Bar. Immediately upon his admission to the 
bar he formed a law partnership with his father, Henry 
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Hudson, Jr. which partnership continued until the latter's 
death in 1927. Thereafter he continued to practice with his 
son-in-law, John Powers White as an associate, until his 
appointment to the Superior Court by Governor William 
Tudor Gardiner. He assumed office as a Justice of the Su­
perior Court on January 1, 1930. 

The years between 1903 and 1930 had been busy ones. In 
the earlier years he served the town of Guilford as Town 
Agent. He became a member of the School Board, and for 
three years was Chairman of the Board of Selectmen. He 
was a member, and Past President, of the Guilford Board 
of Trade and Chamber of Commerce. For years a valued 
and active member of the Methodist Church, he served as 
chairman of its Board of Trustees. 

His practice was an active one. For three terms he was 
elected County Attorney for the County of Piscataquis and 
was appointed to fill a vacancy in that office for a part of a 
fourth term. He was Judge of Probate for Piscataquis for 
one term. He served for several years as a member of the 
Board of Trustees of Colby College and was honored by that 
institution which in 1932 conferred on him the degree of 
LL.D. 

He was instrumental in organizing the Piscataquis Val­
ley Country Club and was chosen as its first president. He 
was a trustee of the Guilford Trust Company for many 
years and up to the time of his death. He was a member 
of the Knights of Pythias, the Masons and was a Knight 
Templar. For several years he served as a member of the 
State Board of Legal Examiners. He was a member of the 
Piscataquis Bar Association and the Maine State Bar As­
sociation and in the latter served on the Executive Commit­
tee. 

Judge Hudson at the time of his appointment to the Su­
perior Court was admirably qualified to perform his duties, 
by education, experience and, perhaps most important, by 
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temperament. His years of active and varied experience as 
trial attorney had equipped him to prove a most competent 
judge. He was patient, kindly and tolerant with the mis­
takes made by less experienced attorneys who practiced be­
fore him. His office was always open to the young attor­
neys who needed counsel and his genuine friendliness and 
desire to be of assistance encouraged them to seek his 
counsel. 

It was a pleasure to try a case before him. He was im­
partial. His rulings were clear and easily understood and 
his charges were of a character to be of real assistance to a 
jury in understanding the law involved and the issues be­
fore them for determination. 

The lawyers who tried before him, while they rejoiced in 
his promotion, nevertheless felt his loss when, after serving 
as a Justice of the Superior Court for a little less than four 
years, on November 20, 1933, he was appointed by Governor 
Brann as a Justice of the Supreme Judicial Court, an office 
which he held up to the time of his death on August 21, 1947 
at Augusta, Maine. 

To the Supreme Judicial Court he brought the splendid 
equipment which I have before detailed and here, as in 
every position of trust which he had held, he brought a tre­
mendous capacity for work, and industry which taxed that 
capacity. At about the time of his appointment an unusual 
burden had been placed upon the members of our Court 
through the closing of many banks and receiverships of 
those, which, in some cases, went on for a decade or more. 
Many complications arising from these not infrequently re­
quired the blazing of new trails. It was not at all unusual 
to find the light in Judge Hudson's office burning well into 
the night. No claim was too trivial to demand a thorough 
research. On account of the great pressure of work during 
several years it was necessary for Judge Hudson to main­
tain his headquarters at Augusta. He came to seem like 
one of them to the members of the Kennebec Bar. He was 
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always a friendly man - to know him was to love him. He 
had and retained a lively sense of humor and I can see him 
now as he laughed heartily while reciting some of his early 
experiences as a campaign speaker. 

His family life was ideal. His widow, Mary M. Hudson, 
was always his pal and a co-worker with him. He is sur­
vived by her and by a daughter, Charlotte Frances (Mrs. 
John Powers White) and three grandchildren, Mary, now a 
student at Colby, James Hudson White and Betsey Louise 
White, both attending Guilford schools. It was a red letter 
day when his daughter and some of the grandchildren 
stopped at Augusta for a brief visit and he took real grand­
father's pride in their doings. 

During the last two years of his life his health began to 
fail and while warned by his physician, it was hard for him 
to fail to do the things that he felt should be done. The 
thought that by his failure to do his full share of the work 
he was imposing on the other members of the court con­
tinued to press him despite their repeated assurance that 
they were delighted to help him as he had helped them in 
the past. Nearly until the end he continued to go to his 
office and perform such work as his strength would allow 
and he continued his interest in the affairs of the court, 
state and nation. The end came suddenly and although we 
had been apprehensive for months the shock of our loss was 
still great. He was buried in the cemetery on a hilltop in 
his native town of Guilford on a beautiful summer after­
noon. Although we may not see him again, his influence 
for the carrying out of what seems just and right, through 
his example and teachings to the many with whom he had 
contact will go on from generation to generation. 

I am instructed to present these resolutions and to move 
that they be made a part of the permanent records of this 
court: 
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RESOLUTIONS 

RESOLVED, that in the death of JAMES H. HUDSON, 
Associate Justice of the Supreme Judicial Court of Maine 
there has gone from us a Christian gentleman, a splendid 
citizen, a friend, loyal, staunch, and true, a man who in his 
individual, family, and civic life has left an impress for 
good that will long endure,-a dignified and learned judge, 
just, upright, and impartial, who, with probity, courage, 
and conscience so performed his duties on the bench as to 
preserve the dignity of our courts and the sanctity of jus­
tice. 

RESOLVED, that we rejoice that he lived and wrought 
and left behind him the memory of a character worthy of 
all emulation; that in his passing we recognize an irrep­
arable loss to the Bench and Bar and citizenship of Maine; 
that though he has departed from fireside and from forum 
he still lives in the hearts of his many friends who will cher­
ish his friendship, his character, and his memory as a rich 
and abiding heritage. 

RESOLVED, that these resolutions be presented to the 
Court with the request that they may be entered upon its 
permanent records, and that a copy thereof be sent to his 
widow in token of our respect and sympathy. 

CARROLL N. PERKINS 

HARVEY D. EATON 

JOHN E. NELSON 

HERBERT E. FOSTER 

ARTHUR TIFFIN 

Committee on Resolutions 
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Honorable Stacy C. Lanpher for the Piscataquis Bar 
Association then paid the following tribute to the 
memory of Judge Hudson : 

May it please the Court: 

The members of the Piscataquis Bar heartily endorse all 
that has been said here concerning Justice Hudson's life, 
character, and accomplishments, and join in expressing 
their respect and admiration for his life and services as a 
citizen, an attorney and as a distinguished Justice of the 
Superior and Supreme Judicial Courts of this State, and in 
sincerely mourning his passing. 

In Piscataquis County we knew him as a young man, as 
a student and athlete in school and college, as a professional 
student eager and ambitious to emulate his distinguished 
ancestors in the practice of his profession, and later as a 
young lawyer appearing in court with his father, the late 
Henry Hudson, Jr. 

In his professional life he paid close attention to busi­
ness and his practice afforded an ample field for active and 
remunerative mental exercise. The companionship of 
friends of congenial tastes and sympathies gave him oppor­
tunity for the enjoyment of those literary and social recre­
ations which add such a charm to our daily life. Quiet en­
joyment of home and family filled the measure of content 
in a life so much in unison with his warm and genial nature. 

In court in the trial of causes, he was always prepared 
and had a complete grasp of the facts and applying law. 
He had marked success in winning verdicts and with bril­
liant eloquence as an advocate he achieved many triumphs 
and soon established his position as an able and accom­
plished orator and lawyer. 

He held many public offices of trust and importance, 
notably as selectman of his town, as County Attorney for 
several years and as Judge of Probate, in all of which, strict 
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fidelity and devotion to duty determined all his judgments 
and acts. 

Called into the field of politics as a speaker, his rare can­
dor and sincerity, rapid, vigorous and eloquent speech made 
him a powerful advocate of the principles he espoused, and 
everywhere he met with cordial and enthusiastic reception. 

As a jurist we knew him as kind, courteous, helpful, 
sound and impartial, more interested in the accomplish­
ment of substantial justice than in meticulous technicalities. 
His conspicuous contribution to the exposition and develop­
ment of the law in Maine is on perpetual record in the de­
cisions and reports of this court. 

He loved nature and out of doors sports and liked to seek 
recreation and inspiration in hunting and fishing. For 
many consecutive seasons some of us were members of a 
hunting party, known locally as the "Official Hunting Party" 
in which he was a leading spirit, and on those occasions in 
the woods and in the camp, he was always a cheerful and 
altogether a delightful companion and friend. 

Another aspect of Judge Hudson's character is perhaps 
not so well known. In a corner of his barn at his Guilford 
home, he had fixed up a small room which served him as a 
modest retreat. In it was a stove, one or two of his com­
fortable old chairs, some of his best loved books, and hither 
he would occasionally take his favorite pipe and slippers 
and relax-forgetting the affairs of a troublous world, and 
seek peace in solitary reading and reflection, or pass a pleas­
ant evening in reminiscence with one or more of his closer 
friends. 

So we remember him, as a student, a lawyer, a public 
official, a Justice and as a friend. 

At a meeting of the Maine State Bar Association held on 
January 11, 1939, Justice Hudson delivered a most stimulat­
ing and thought-provoking address. He directed his con-
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eluding remarks especially to the younger members of the 
Bar. These remarks so aptly epitomize his professional 
and personal philosophy that it seems particularly apt that 
they be quoted here. During the preceding Christmas sea­
son, he had received from the author a poem written by Ina 
Ladd Brown, one time resident of Piscataquis County, 
former clerk in the office of the Clerk of Courts, later secre­
tary to the late Chief Justice Dunn, and whose mother was 
a friend and schoolmate of Judge Hudson. The poem is en­
titled, "A Young Lawyer's Prayer," and the Judge read it. 

"I want success, oh Lord, and f ame,-and wealth, 
If that be possible to gain; 

I'll prize position in the higher ranks 
If such I may in time attain. 

I'll strive to uphold justice; honest cause 
I'll fight with fervor to the end. 

I'll try to do so fairly and with pride; 
I want respect of foe and friend. 

But, most of all, dear Lord, I want to live 
So I can face myself and see 

No shame or self-reproach to mock the way 
I do the work that comes to me. 

And may I not become a dullard but 
A saving sense of humor keep; 

May I have zest for life, and appetite 
For simple joys and restful sleep. 

And when my work is over, let the words 
That at the journey's close they say 

Be brief-just these: 'He was a man, a friend, 
Whose spirit lives beyond the day.'" 

Then he said "To me the profession of the Law stands at 
the top. Son, grandson, and great-grandson of men who 
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practiced law, it is only natural that I should be of that 
opinion. Today, more than ever, just law and its faithful 
observance are essential to the continued existence of our 
state and nation. Without either, government will fail. 
Heavy is the public as well as the private responsibility of 
every attorney. 

For you lawyers-old, middle-aged, and young-as we 
start this New Year, my fondest wish is that always you 
give without stint of the best in you for the general welfare 
of your fellow citizen and that in your private practice you 
may always prevail when you stand for the right and never, 
when for the wrong. 

When your life's work is done, may it be truthfully said 
of each and every one of you, 'He was a man, a friend, 
whose spirit lives beyond the day.'" 

--0--

Honorable Leonard A. Pierce, representing the Maine 

State Bar Association, was the next speaker and said: 

May it please the Court: 

To be chosen from the friends of Justice Hudson in all the 
sixteen counties of Maine to represent the State Bar As­
sociation on the occasion of these Exercises is an honor of 
which I am deeply sensible. I am grateful to the officers 
of the Association for their designation. 

On the occasion of Justice Hudson's first term as a Su­
perior Court Justice in Cumberland County, I happened to 
be among the speakers at the dinner tendered him by that 
Bar Association. I then said that I did not know any mem­
ber of the Maine Bar more ideally fitted to perform the du­
ties of the important position to which he had recently been 
appointed than their guest of honor that evening. From 
personal association, which had then extended for many 
years, I knew that my estimate of the man and the manner 
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in which he would fill important judicial office was entirely 
warranted. His whole career on the Bench, both of the Su­
perior and of this, our Highest Court, has so proved. 

By chance I recently came across a quotation which is 
very apt today. A wise man said, "Fill the seats of justice 
with good men, but not so absolute in goodness as to forget 
what human frailty is." Although no instance or char­
acteristic can be found wherein Justice Hudson was not "ab­
solute in goodness," nevertheless never once did he "forget 
what human frailty is." An outstanding characteristic of 
his whole life was the broad humanity which characterized 
every instance of his judicial career and his every act or 
thought. While no man could have set for himself higher 
personal standards, no man was more tolerant in apprais­
ing the character or conduct of others whose standards 
might not have been as high as his, no man more kindly in 
his judgments. 

On the personal side: while he was in no respect of the 
type known as "Hail fellow, well met," yet, as a companion 
with whom to spend an evening no one contributed more to 
the pleasure of others. Mr. Justice Manser of this court 
and Mr. Perkins, who has spoken for the Kennebec Bar to­
day, will, as well as I, recall so long as we live and as among 
the most pleasant of our lives the evenings spent with him 
when we were on the Board of Bar Examiners together and 
when our discussions after dinner covered every type of 
subject, professional, personal or political. We have envied 
the members of this court because of their opportunities 
for frequent personal contact with him. 

The Justice who responds for the Court can, far better 
than I, speak of the addition which Justice Hudson has made 
to the progress of judicial decisions in our State. Speaking, 
however, for those whose contact with the court has been 
that of practitioners before it rather than as members, a 
characteristic of his which has impressed all of us who have 
had occasion to participate in hearings before him as a 
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single justice, or argued cases before him in the Law Court, 
was his keen sense of practical justice. His reasoning was 
not confined within an ivory tower, dealing with the myth­
ical A, Band C found in supposititious cases in law school 
lectures; not once did he forget that a decision by the court 
adjudicates finally, and often vitally, the rights of real, liv­
ing people. Always he was mindful that the function of his 
public office was epitomized in the title borne on his com­
mission. He was a Justice of the Supreme Judicial Court of 
Maine. His duty was to see that justice was accomplished. 
While he was too sound a lawyer not to be mindful of the 
maxim that "hard cases make bad law," he applied that 
maxim practically and humanly with the realization that 
law is not static but fluid, though within defined channels, 
and that the basic design and purpose of every rule of law 
is that fairness and equity may prevail between citizen and 
citizen and between citizen and State. 

On a beautiful day in August a year ago, all the Bench 
and many of the Bar gathered from all over the State to 
join those from his own town and county in paying our last 
respects not merely to a judge whom we honored because 
of the high office which he held but to a man whom we loved 
because of what he was. None of us will admit that on that 
day the influence of his life, kindly and beneficent upon all 
of us, had come to an end. On the contrary, we are con­
fident that it will be felt throughout the State for many 
years to come. 

--0.----

Honorable Robert B. Williamson, Justice of the Su­
perior Court, for that Court, then spoke as follows: 

May it please the Court: 

It is my high privilege to take part in these proceedings 
as a representative of the Superior Court. I am fully aware 
that there are others of my colleagues who could better de­
scribe the character and attainments of our late beloved 
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judge. There is, however, no task that I more willingly 
undertake than to share in expressions of tribute and affec­
tion to him. 

No man whose way of life touched Judge Hudson's ever 
so slightly could speak at exercises such as these on the 
cold record of an honorable career. No such man could fail 
to make clear by his manner and his feelings, however, in­
adequate his words, the deep and lasting effect upon him of 
his contact with the Judge. 

Judge Hudson was among the original members of the 
new Superior Court. With the four justices of the county 
courts and two colleagues drawn from the bar, he shared in 
its establishment in 1930. It seems to me that these seven 
men had a more difficult task than have their successors. 
They were in a real sense pioneers. The success or failure 
of the plan depended in large measure upon the efficiency 
of their work and their ability to establish the new court in 
the confidence of the Bar and of the public. 

The Judge-may I call him simply "Judge," for that is 
how he was addressed, brought to the Bench the rich expe­
rience of a long and general practice of the law. He was 
well armed with integrity, loyalty and a high sense of obli­
gation of duty to be performed cheerfully and well, and 
with devotion to service. He came marked as a leader in 
his profession and in his community and County and State. 

It would not be appropriate for me to comment in detail 
on his work upon the appellate bench. I have, however, 
noted that his first opinion of State v. Rand and Henry is 
dated January, 1934, hardly six weeks from the time he 
became a member of the Court. His last opinion, Preston 
v. Reed, involving a difficult point in the law of divorce, was 
filed in December, 1946. In over 100 opinions he covered 
the field of law. I find but one dissent-State v. Old Tavern 
Farm, Inc. in 1935-in which he argued for the constitu­
tionality of a statute. 
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The written record in eleven volumes of Maine Reports 
will bear testimony, not of the forgotten past, but of the 
living law, to generations to come in the State he loved and 
served so well. 

No statement, however brief, of his judicial record would 
be complete without mention of his continued activity in 
equity and bank receiverships and reference cases and all 
the other problems which come before a judge. His close 
attention, general kindliness and reasoned judgments will 
long be remembered by practitioner and litigant. 

But I must speak of the man I knew, not of his record­
I cannot do otherwise. 

The background of a witness is necessary to a full under­
standing of his testimony. It is no less helpful in measur­
ing the meaning of a speaker here today. You will there­
fore forgive me for the personal note. 

I have been singularly fortunate in having had the friend­
ship and confidence-on far more than a professional basis 
-of four members of this Honorable Court. Their por­
traits are on the walls of this courtroom. I could tell of the 
kindly and valuable interest Judge Bassett and Judge Far­
rington had in me; of the encouragement so freely given by 
Judge Pattangall. 

And so it has been with Judge Hudson. 

In his chambers and on the bench and outside of the 
courthouse, he was an inspiration to the Bar, and deeply 
so to the younger attorneys. That he was learned in the 
law goes without saying. His technical equipment was 
superb, and we of the Bar, even the younger men, quickly 
recognized his ability. 

Judges are not merely technicians-they are, or should 
be, men of warmth and understanding, men who measure to 
the high demands of justice, men of compassion and sym­
pathy, men who probe the depths to find the truth, who are 
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steeped in traditions of their ancient office, and yet under­
stand and make justice part of the present world. 

Judge Hudson was such a judge and such a man. There 
is no member of our Kennebec Bar from the year he became 
our Judge, who did not feel the comforting pressure of his 
personality and who did not leave his presence with a firmer 
pride that he, the lawyer, was a member of such an honor­
able profession. 

The Judge worked long hours. Decision did not come 
by intuition, but after study and consideration. He taught 
us-nearly a generation of the younger members of the Bar 
-to do, or try to do, our work well. We are a better and a 
stronger Bar because of his life among us. 

His friendly word, his quiet humor, his calmness, his con­
sideration, and his judicial manner are a part of the life of 
our Bar and our community no less than in his native 
Piscataquis. 

I could not turn from speaking of Judge Hudson in the 
years I practiced before him, without speaking of the nearly 
two years when I occupied the chambers next to his. At 
the outset, he offered help and assistance-not, he was care­
ful to say, in deciding cases-but there are problems apart 
from decision for a Superior Court Judge. How many 
pleasant and valuable hours I spent with him, and how 
many days I saw him, tired and exhausted, manfully force 
his mind and body to his work. 

In the dark of an afternoon before Christmas in 1946, he 
came into the library to speak with me. There were the 
usual cheerful greetings of the season. And then he gave 
me words of help and encouragement, words which made 
me then see how worthwhile was the work in which he, and 
I too in a more humble capacity, were then engaged. 

It was, I knew, an effort, a very real effort, an exhausting 
effort, for him to come to where I was studying and to 



408 IN MEMORIAM HON. JAMES H. HUDSON [144 

speak with me. I would cherish his memory for this, if 
nothing more. 

It is not in the belief that his influence upon me is of im­
portance, but to illustrate by what he did for me-and he 
touched many others as he touched me-that I have so 
spoken. I speak for each and every one of the many, so 
many, men of younger years whose lives have been enriched 
by him, and by whom and by whose children Judge Hudson 
will be forever held in deep affection and high honor. 

Are not the lines of John Bunyan applicable to his life? 

"Who would true valour see 
Let him come hither, 
One here will constant be, 
Come Wind, come Weather." 

-0-

Chief Justice Guy H. Sturgis responded for the 
Supreme Judicial Court: 

Members of Piscataquis and Kennebec County Bar: 

The Justices of this Court are deeply moved by the resolu­
tions and addresses which have been presented here this 
afternoon. We rejoice in your expressions of love and re­
spect for Mr. Justice James H. Hudson and your portrayal 
of his life of achievement, his wonderful character, and his 
distinguished career, for there lie the thoughts which are 
in our hearts and amid the deep, rich colors of a true under­
standing and appreciation of his splendid qualities of heart 
and mind there is the golden glow of sincere affection. Your 
gracious tributes to his memory are gratefully received and 
will be enrolled at length in the records of this court. 

While many days since have passed, time has never 
dimmed the memory of that dark and dreary hour when 
word came that for him life's journey was at an end and 
in the Great Beyond he had found eternal rest. Although 
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we had watched him, weary and worn, with mighty effort 
and a courage that never failed, struggle to carry on his 
judicial labors until broken in health his great strength 
ebbed away, and we knew that the last dread summons 
could not be long delayed, the tragedy of his sudden passing 
came as a distinct and grievous shock. To me it was one 
of the saddest hours of my life for ours had been a glorious 
friendship which began in the days of our youth and, never 
marred by rift or discord, grew closer and deeper as the 
years went by and words cannot adequately express my sor­
row. And to all the Justices who sat with him upon this 
Bench and whose admiration, love and respect for him knew 
no measure it was the close of a long and happy association 
enriched, strengthened and made more worthy by his pres­
ence, and great was our bereavement. 

It was on January 1, 1930, when Judge Hudson began his 
service on the Superior Court then given state-wide and ex­
clusive jurisdiction of the trial of cases at law and concur­
rent jurisdiction in equity. Schooled in the arts and sciences 
and splendidly trained in the law, practicing for many years 
with his father, Honorable Henry Hudson, one of the best 
known and most eminent leaders of the Bar of that time, 
County Attorney and Judge of Probate for Piscataquis 
County, of long experience and unusual skill in the trial of 
cases both civil and criminal and a wise counsellor re­
nowned for his learning, his wisdom and above all his ab­
solute integrity, he had become one of the most successful 
lawyers of Northern Maine and he brought to that Bench 
a capacity and a fitness for judicial service rarely equalled 
and never excelled. He presided with a calm and serious 
dignity which commanded respect. He was always cour­
teous, considerate and impartial. His charges to the jury 
were clear and comprehensive and his rulings accurate and 
in them legal error was indeed rare. In equity his inherent 
and abiding sense of right and wrong and of what was fair 
and just were the dictates of his conscience, his findings and 
his decrees. Great was his contribution to the establish-
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ment of the new Superior Court and to the attainment of 
the respect and confidence which it now enjoys throughout 
the length and breadth of this State. 

On November 20, 1933, Judge Hudson was appointed an 
Associate Justice of the Supreme Judicial Court of the State 
of Maine by Governor Louis J. Brann. He was reappointed 
November 20, 1940, by Governor Lewis 0. Barrows. He 
died on August 21, 1947, in his 69th year and after having 
served just a few months short of fourteen years upon this 
Bench. Although his home was always at Guilford and he 
was named as a resident Justice of Piscataquis County, his 
appointment came just after those trying days when the 
banks throughout the State were closed and he was immedi­
ately called to Augusta to assist in the administration of 
their liquidation and relieve the overwhelming burden 
which had fallen upon that Court. Within two years he was 
the only Justice of Supreme Judicial Court remaining at 
Augusta and was exercising sole jurisdiction in these and 
other pending proceedings in equity and his temporary as­
signment having been made permanent there he spent the 
remaining years of his life. Years of unremitting toil and 
filled with cares and responsibilities of a magnitude too few 
realize and appreciate. Years of devoted and faithful ser­
vice unsurpassed in the excellence of its performance and 
its accomplishments. Years which brought him honor and 
renown without compass but by their demands overtaxed 
his strength, impaired his health and hastened the day of 
his untimely death. His service was outstanding and his 
sacrifice supreme. 

Judge Hudson's work on the Law Court was of the same 
high order. There his great learning, the abundance of his 
experience and his sound judgment inspired confidence 
among his associates and his reasoning and counsel usually 
carried conviction and always received careful attention 
and consideration. Never a theorist but always practical, 
in the law as long recognized and established he found safe 
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guidance for his judicial concepts and conclusions and for 
him ideologies had no charm and the substitution of a legal 
philosophy for legal principles, as of some schools of 
thought, was never to be tolerated. In his opinions his re­
view of the facts and statement of the law reflected careful 
and exhaustive study, deep thought and mature deliberation 
and written in clear, simple and apt language were always 
logical and sound, and models of composition. His first 
opinion, State v. Rand and Henry, 132 Me. 246, was issued 
on January 4, 1934, less than two months after he came 
upon this Bench. His last opinion, Preston v. Reed, 142 
Me. 275; 50 A. (2nd) 95, bears date of December 6, 1946, 
and marks the end of his active service on the Law Court. 
His written opinions, 108 in • number and appearing in 
eleven volumes of the Maine Reports, are most valuable 
contributions to the jurisprudence of this State and endur­
ing memorials of his distinguished judicial career. 

I am confident that were Judge Hudson here today he 
would tell us that the years which he spent upon the courts 
were among the happiest of his life, filled with that content­
ment which comes to him who is devoted to the calling in 
which he is engaged, is privileged to live and work with 
those for whom he has great affection and are his friends, 
and knows that by the excellence of his service he has 
gained the confidence, the esteem and the respect of all peo­
ple and a high and honored place on the rolls of judicial his­
tory. Judge Hudson will always be remembered as one of 
the ablest, best loved and most distinguished Justices of the 
Supreme Judicial and Superior Courts of Maine. 

We reverently join with you in paying homage to his 
memory and as a mark of our esteem and respect this court 
will now adjourn for the day. 
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In the Senate 
April 14, 1949 

Whereas, a bill has been introduced and is now before the 
Legislature known as H. P. 2046, L. D. 1481, "An Act Im­
posing a Personal Income Tax" with a referendum annexed 
thereto and it is important that the senate be informed as 
to the constitutionality of that portion of the proposed refer­
endum clause which calls for a special state-wide election 
to be held on the 2nd Monday in June, 1949, at which time 
the voters are to act upon the acceptance or rejection of 
said act, in accordance with the following referendum 
clause, a part of said act: 

Referendum. The aldermen of cities, the selectmen of 
towns and the assessors of the several plantations of this 
state are hereby empowered and directed to notify the in­
habitants of their respective cities, towns and plantations 
to meet in the manner prescribed by law for calling and 
holding biennial meetings of said inhabitants for the elec­
tion of senators and representatives, at a special state-wide 
election to be held on the 2nd Monday in June, 1949, to give 
in their votes upon the acceptance or rejection of the fore­
going act, and the question shall be : "Shall an act to pro­
vide appropriations for more adequate educational aids to 
the cities and towns; more adequate provisions for old age 
assistance, aid to dependent children, board of neglected 
children; more adequate appropriations for institutional 
care; continuation of existing state wages; payment by the 
state of towns' share of the cost of the aid to dependent chil­
dren program ; establishment of a state fire control system, 
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and certain other services of state government become law 
together with a 2 % individual income tax law to provide 
revenue necessary to finance these services, as passed by the 
94th legislature, be accepted?" 

And the legal voters of said cities, towns and plantations 
shall indicate by a cross or check mark placed within a 
square upon their ballots their opinion of the same, those in 
favor of said act voting "Yes" and those opposed to said 
act voting "No" ; and the ballots shall be received, sorted, 
counted and declared in open ward, town and plantation 
meetings, and return made to the office of the secretary of 
state in the same manner as votes for governor and mem­
bers of the legislature, and the governor and council shall 
count the same, and if it shall appear that a majority of 
the legal voters voting on the question are in favor of the 
act, the governor shall make known the fact by his procla­
mation and the act shall take effect 90 days after the recess 
of the 94th legislature in regular session. 

And, whereas Section 16 of Article XXXI of the Consti-
tution of Maine provides as follows : 

"Sec. 16. No act or joint resolution of the legis­
lature, except such orders or resolutions as pertain 
solely to facilitating the performance of the busi­
ness of the legislature, of either branch, or of any 
committee or officer thereof, or appropriate money 
therefor or for the payment of salaries fixed by 
law, shall take effect until ninety days after the 
recess of the legislature passing it, unless in case 
of emergency, (which with the facts constituting 
the emergency shall be expressed in the preamble 
of the act), the legislature shall, by a vote of two­
thirds of all the members elected to each house, 
otherwise direct. An emergency bill shall include 
only such measures as are immediately necessary 
for the preservation of the public peace, health 
or safety; and shall not include ( 1) an infringe­
ment of the right of home rule for municipalities, 
(2) a franchise or a license to a corporation or an 
individual to extend longer than one year, or (3) 
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provision for the sale or purchase or renting for 
more than five years of real estate." 
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And whereas Section 19 of said Article XXXI provides 
as follows: 

"Sec. 19. Any measure referred to the people 
and approved by a majority of the votes given 
thereon shall, unless a later date is specified in said 
measure, take effect and become a law in thirty 
days after the governor has made public proclama­
tion of the result of the vote on said measure, 
which he shall do within ten days after the vote 
thereon has been canvassed and determined. . . . 
The legislature may enact measures expressly con­
ditioned upon the people's ratification by a refer­
endum vote." 

And whereas the senate desires that the special election 
to ratify said act be held on the 2nd Monday of June, 1949, 
which day it is certain would be within ninety days after 
the recess of the legislature; and 

Whereas, the senate is uncertain whether the special elec­
tion to ratify said act may be held within the ninety days 
after the recess of the legislature; and 

·whereas, the state appropriations for the next biennium 
and the allotment thereof are dependent upon enactment of 
the law as soon as it may be legally permissible, and the 
senate deeming that the questions hereinafter propounded 
present important questions of law and that the occasion is 
a solemn one; now, therefore, be it 

Ordered, in accordance with the provisions of the Consti­
tution of the State, that the Justices of the Supreme Ju­
dicial Court are hereby respectfully requested to give the 
senate their opinion on the following questions: 

(1) Where the legislature enacts a measure expressly 
conditioned upon the people's ratification by a referendum 
vote, can the legislature fix the day of holding a special elec­
tion thereon within ninety days after the legislature re­
cesses? 
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(2) When the legislature enacts a measure expressly 
conditioned upon ratification by the people by a referendum 
vote and orders a special election on such measure, is it 
governed by any provision as to the time of holding such 
election as is provided in the 17th and 18th Sections of 
Article XXXI, or is the time left to the judgment and dis­
cretion of the legislature? 

In Senate 

April 14, 1949 

Passed 

CHESTER T. WINSLOW, 
Secretary of Senate 

To the Honorable Senate of the State of Maine: 

In obedience to the mandate of Section 3 of Article VI 
of the Constitution, the undersigned Justices of the Su­
preme Judicial Court, having considered the question sub­
mitted to them by the foregoing Senate Order, respectfully 
advise that they are individually, and unanimously, of 
opinion that: 

The Legislature has power and authority to enact a law 
carrying a referendum provision submitting it to the peo­
ple for ratification by acceptance at a referendum election. 

The Legislature has power and authority to fix the day 
on which such an election shall be held in accordance with 
its judgment and discretion, which may be within ninety 
days after the recess of the Legislature, as that term is 
defined in Section 20 of Part Third of Article IV of the 
Constitution. 

The Constitution carries no provision governing the time 
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at which such an election shall be held. That time is left 
to the judgment and discretion of the Legislature. 

Dated this 20th day of April, 1949. 

A true copy. 

Respectfully submitted, 

HAROLD H. MURCHIE 

SIDNEY ST. F. THAXTER 

NATHANIEL TOMPKINS 

RAYMOND FELLOWS 

EDWARD F. MERRILL 

WILLIAM B. NULTY 

Attest: 

HAROLD H. MURCHIE 

Chief Justice 
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In Senate 
April 28, 1949 

Whereas, there is now pending before the legislature Sen­
ate Paper No. 584, Legislative Document No. 1258, "An 
Act to Create the Waterville Sewerage District," copies of 
which are herewith submitted and made a part hereof; and 

Whereas, questions have been raised regarding the con­
stitutionality of the act which creates a body politic and 
corporate under the name of Waterville Sewerage District, 
which is comprised of the territory and people within the 
limits of the City of Waterville, and the purpose of which 
act is to take over, control, manage and operate the sewers 
now owned by the City of Waterville with all the appurte­
nances thereto, and to extend, enlarge and improve the 
present system now serving the city, which has proved to 
be inadequate; and 

Whereas, it is provided in said act that the district shall 
be managed by five commissioners resident therein, who 
shall be appointed by the mayor of the City of Waterville 
with the approval of a majority of the city council, two of 
whom shall be appointed from the minority political party; 
and 

Whereas, the commissioners are authorized to issue the 
notes and bonds of the district in an amount not exceeding 
$1,000,000 for accomplishing the purposes of the act, and 
these are made legal investments for Maine savings banks; 
and 

Whereas, doubt as to the constitutionality of the act 
would tend to impair the sale and marketability of the notes 
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and bonds of the district, and it having been represented to 
the Senate that there is a necessity for the creation of a 
district to begin immediately the enlargement, extension 
and improvement of sewerage facilities in said city in the 
interests of the health and welfare of the inhabitants of 
said district, and the Senate deeming that the questions 
hereinafter propounded present important questions of law, 
that the occasion is a solemn one, and that any doubt as to 
the power of the legislature to enact this measure should 
be resolved by the Honorable Justices of the Supreme Ju­
dicial Court, 

Now, Therefore, Be It Ordered, that in accordance with 
the provisions of the Constitution of the State the Justices 
of the Supreme Judicial Court are hereby respectfully re­
quested to give the Senate their opinion on the following 
question: 

1) Would Senate Paper No. 584, Legislative Document 
No. 1258 entitled "An Act to Create the Waterville Sewer­
age District," if enacted by the legislature in its present 
form, be constitutional? 

2) Would the provisions of Section 7 thereof providing 
that the board of five commissioners shall be appointed by 
the mayor of the City of Waterville with the approval of the 
majority of the city council, rather than a provision for 
their election by the inhabitants of the district, affect the 
constitutionality of said act'? 

3) Would notes and bonds issued in accordance with 
and under the authority of Section 8 of said proposed act be 
valid and legal obligations of the district? 

In Senate 

April 28, 1949 

Passed 

CHESTER T. WINSLOW, 
Secretary of the Senate 
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To the Honorable Senate of the State of Maine: 

Complying with the provisions of Section 3 of Article VI 
of the Constitution, the undersigned Justices of the Su­
preme Judicial Court, having considered the questions sub­
mitted to them by the foregoing Senate Order, and the 
pending legislation to which they relate, incorporated by 
reference in said Order, respectfully advise that they are 
individually, and unanimously, of opinion that: 

The only question that can be definitely answered is the 
second. The provisions of Section 7 providing that the 
board of five commissioners shall be appointed by the 
mayor of the City of Waterville with the approval of the 
majority of the city council, rather than a provision for 
their election by the inhabitants of the district, standing 
alone, does not affect the constitutionality of the proposed 
act. 

It is not possible to answer the other questions specifically. 
The constitutionality of a legislative enactment depends not 
only upon whether the same violates some limitation on 
legislative power imposed by the constitution, but also 
whether or not its application to existing rights would vio­
late the constitutional guarantee of those possessing the 
same. Within the limitation set forth in Kelley et als. v. 
Brunsioick School District et als., 134 Me. 414, the legis­
lature may create distinct and separate bodies politic and 
corporate with identical inhabitants and territory. The 
identity of inhabitancy and territory existing between the 
proposed Sewer District and the City of Waterville does not 
affect the constitutionality of the proposed act; nor is the 
purpose of the act such that in and of itself it would prevent 
the creating of the proposed body politic and corporate. 

On the other hand the determination of questions de­
pendent upon the application of the provisions of the pro­
posed act to existing vested rights can only be made with 
full knowledge of all pertinent facts. For example we have 
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no knowledge of the history and development of the present 
sewer system in the City of Waterville. 

Our statutes relative to sewers are of such ancient origin 
and the duties of cities and towns with respect thereto are 
of such nature, that there may be vested rights, which if in­
fringed upon might render action taken under some pro­
visions of the proposed act unconstitutional. Conclusive 
determination of these questions can only be had upon 
proper proceedings in the courts where all parties are 
heard, all facts presented, and judgment pronounced after 
full hearing. 

The constitutionality of the proposed act, and the validity 
of such notes and bonds as might be issued under authority 
of Section 8 thereof, depend to such an extent upon the exist­
ence of facts beyond our knowledge that further definite 
answers respecting the same cannot be given. 

Dated this 4th day of May, 1949. 

A true copy, 

Attest: 

Respectfully submitted, 

HAROLD H. MURCHIE 

SIDNEY ST. F. THAXTER 

RAYMOND FELLOWS 

EDWARD F. MERRILL 

WILLIAM B. NULTY 

HAROLD H. MURCHIE, 

Chief Justice 
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ASSA ULT AND BATTERY 

In an assault and battery action, excessive damages awarded by a 
jury which can be explained only as the result of sympathy or preju­
dice and an entire disregard of applicable law requires a new trial 
unless the plaintiff remits excess. 

Thomas v. Gibson, 169. 
Threats of violence by a person alleged to have been assaulted are 

generally admissible, when self defense is the issue, if communicated 
to the respondent before the act with which he is charged, as evidence 
of his reasonable apprehension of physical harm, but not where re­
spondent had already testified that he had no knowledge of any threats 
at the time of the assault. 

While threats by a person alleged to have been assaulted, made prior 
to an alleged assault, show a declaration of purpose, and testimony of 
such threats might tend to establish that the person who made them 
was seeking to carry out such a purpose, they cannot be proved by 
hearsay evidence. 

Respondent not entitled to testify that threats had been communi­
cated to him after the alleged assault. 

Allegations in a bill of exceptions which are contrary to the evi­
dence, as reflected in the official stenographer's record of the testi­
mony, are controlled by that record. 

Exceptions to the general rule against admission of hearsay testi­
mony are not applicable when, from the nature of the testimony 
offered, it is apparent that better evidence exists and is accessible. 

State v. Mitchell, 320. 
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BAILMENTS 

The ordinary rule is that for a bailor to recover for damages oc­
casioned to property while in the possession of a bailee, negligence of 
the bailee must be proved, but such negligence is presumed from a 
failure of the bailee to return the property or from his failure to 
return it in good condition. If nothing more appears a prima fac-ie 
case is made out. 

It is not necessary where a bailee was in charge of an airplane 
when it left the field for the bailor to show by direct affirmative evi­
dence that the bailee was operating it at the time of the crash. 

Northeast Aviation Co. v. Rozzi, 47. 

BASTARDY 
Statute conferring right to maintain bastardy action by pregnant 

woman for child which if born alive may be a bastard and conferring 
right to maintain action where delivered of a bastard child confers no 
right of action where woman has already been delivered of a dead 
foetus. 

A general demurrer admits all facts well pleaded, and challenges 
their sufficiency in law upon which to maintain the action. 

Bastardy statute contemplates a living child. 
Fact that woman was not delivered of a bastard child is one of sub­

stance and may be reached by general demurrer. 
Bastardy proceedings are purely statutory and were unknown to 

the common law. 
Statute providing for lying-in expense of mother enlarged the 

remedy, but not the right. 
Procedure in bastardy cases is sui generis and it is hard to draw 

analogies from ordinary common law actions. 
Inman v. Willinski, 116. 

A verdict that a respondent is the father of twins is indivisible so 
that if the paternity of one child is excluded the verdict may not 
stand. 

Exclusion of paternity by blood grouping tests where properly made 
under the biological law is scientific proof that a respondent is not the 
father. 

Where motion for a new trial is sustained, there is no necessity of 
remanding the case for correction of a bill of exceptions not properly 
before the court. 

Objections to the jurisdiction on the grounds that a complainant 
(1) must bring a separate action for each twin child and (2) must 
make a separate accusation with respect to each child, when accusa­
tion is made after the birth of twins, are without merit. 

Jordan v. Mace, 351. 

BILLS AND NOTES 

Corporation and former president waive proof of signatures and 
authority to execute note on behalf of the corporation by failure to 
file affidavit denying signatures and execution of note. 

The burden of proving that the note was for the accommodation of 
the individual maker, that the payee had knowledge or notice thereof, 
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that as to the corporation the note was ultra vires and void, rests up­
on the def end ants to sustain by proof of legal weight and sufficiency. 

The title of a holder before maturity can only be defeated by proof 
that he took it with knowledge that it was accommodation paper or 
that under the facts, he is chargeable with notice. 

A corporation may be estopped to invoke the defense that it acted 
ultra vires in executing accommodation paper where all stockholders 
of a corporation assent and no rights of creditors or the state inter­
vene. 

Eastern Trust and Banking Co. v. Guernsey et al., 135. 
See Municipal Corporations, Moores v. Springfield, 54. 

BROKERS 

When a contract to purchase is substituted for an actual sale it is 
a pre-requisite to the owner's liability for brokerage commission that 
such contract bind the purchaser to make the purchase; that if the 
purchaser is given the option between making the purchase and the 
forefeiture of the down payment, the contract is not such a mutual 
contract as will entitle the broker to a commission unless the purchase 
be consummated or consummation be prevented by the seller. 

Whether retention of down payment by real estate vendor be called 
a forfeiture or liquidate damages constitutes no basic difference where 
contract effectively allows purchaser to avoid carrying out his pur­
chase upon retention by vendor of down payment. 

A contract containing an agreement to purchase which leaves per­
formance of such agreement optional with the vendee is treated legally 
as of no more effect than a strict unilateral option. 

MacNeill Real Estate v. Rines, 27. 

BUILDINGS 

See Negligence, Pease v. Shapiro, 195. 

CARRIERS 

Exceptions to exclusion of evidence not brought forward to Supreme 
Judicial Court are abandoned. 

Consignee of property transported in interstate commerce, by ac­
ceptance of delivery makes himself liable for the transportation 
charges, except that a consignee who is an agent only and has no 
beneficial ownership in property, may avoid liability by compliance 
with liens of Interstate Commerce Act. 

The doctrine of estoppel rests on an act that has misled one, who 
relying on it, has been put in a position where he will sustain a loss 
or injury. It should be applied with great care in each case. 

The burden of proof is upon the one who asserts an estoppel, and 
such proof must be full, clear, and convincing in every essential ele­
ment. 

There can be no estoppel where there is no loss, injury, damage, or 
prejudice to the party claiming it. 

If facts are undisputed, it is a question of law for the court to de­
cide whether or not there is an estoppel. 
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The obligations of the shipper and consignee, as between each and 
carrier, were primary and independent and neither obligation was 
subordinate to the other, and the carrier could proceed against the 
defendant without exhausting its remedy against shipper. 

Boston and Maine R. R. v. Hannaford Bros. Co., 306. 
See Negligence, Morneault v. Boston and Maine Railroad, 300. 

CERTIORARI 
On hearing of petition for writ of certiorari, the only question for 

the court to decide is whether it will issue the writ. If the writ issue, 
the court at nisi prius has the jurisdiction to decide what should be 
done. 

When parties in certiorari are in court, the court is not confined to 
the irregularities alleged by the petitioner to be in the record, but 
can rule on the whole record. 

Where record shows neither service of disclosure petition and sub­
poena, nor appearance of respondent at return term, the commissioner 
had no jurisdiction of the subject matter, and all entries in the record 
after return term have no judicial effect. 

Where record shows no jurisdiction, writ of certiorari should issue 
as a matter of right. 

Brooks v. Clifford et al., 370. 

CONFLICT OF LAWS 
See Joint Tenancy, Strout v. Burgess, 263. 
See Corporations, Woodsum, et al. v. Portland Railroad Co., et al., 

74. 

CONSTITUTION 
Article I, Section 6, State v. Bellmore, 231. 

CONSTITUTIONAL LAW 
See Municipal Corporations, Moores v. Springfield, 54. 

CONTEMPT 
See Equity, Angell v. Gilman, 202. 

CONTRACTS 

Finding by Justice of the Superior Court that contract prohibiting 
purchaser of automobile for stated period of six months from sale 
without first offering it to vendor on agreed depreciation scale is one 
providing for liquidated damages rather than unenforceable penalty. 
Elements of damage such as loss of good will and future business dif­
ficult of measurement are involved. 

Short supply and irregular market concerning automobiles are 
proper subjects for judicial notice. 

· Wade and Dunton, Inc. v. Gordon, 49. 
See Brokers, MacNeill Real Estate v. Rines, 27. 
See Deeds, Depositors Trust Co. et al. v. Bruneau, et al., 142. 
See Equity, Levesque v. Pelletier, 245. 
See Sales, Tardiff v. M-A-C Plan of N. E. 208. 
See Savings Bonds, Paulsen v. Paulsen, 155. 



INDEX 425 

CORPORATIONS 

On an appeal by plaintiffs from final decree in a suit in Equity for 
a specific performance, all issues in the record were open for con­
sideration, and failure of sitting justice in equity to give separate 
findings of law and fact is immaterial where entire record is before 
the Supreme Judicial Court on appeal. 

The court in an equity action is not obliged to answer each request 
of counsel for a ruling whether it be of law or of fact. Where a court 
dictates into the record what the material facts are as he views them 
and what are his conclusions of law in reference thereto, he is com­
plying with R. S., 1944, Chap. 95, Sec. 26. 

The Securities and Exchange Commission, under the Public Utilities 
Holding Company Act, are given wide power, derived from the Com­
merce Clause of the Constitution, in the matter of reorganizing public 
utility holding companies and such powers, insofar as necessary to 
carry out the policy of the statutes, are exclusive. 

The purpose of the Public Utilities Holding Company Act is to com­
pel the simplification of the structures of holding company systems, 
without regard to the wishes of stockholders and in spite of charter 
provisions. Under the death sentence clause the commission is em­
powered to compel the dissolution of a company and take control of 
all its assets provided the plan shall be "fair and equitable" to all con­
cerned. 

In a simplification proceeding which it finds is fair and equitable 
and necessary to comply with the provisions of the federal statute, 
the Securities and Exchange Commission has the power to modify the 
right granted to stockholders by the corporate charter or otherwise, 
and regardless of contract rights, change the form of securities back 
to debentures, and provide for their payment without regard to the 
premiums provided for in the indenture. 

Action in the state court inconsistent with the power of the Secu­
rities and Exchange Commission will be enjoined. 

Non-compliance by assignee of a lease given by a corporation of 
which assignee was a majority stockholder is not a mark of fraud 
where such action is in compliance with orders of Securities and Ex­
change Commission. 

A statement in the Securities and Exchange Commission Report that 
minority stockholders dissenting from plan had the right under state 
law to have the stock appraised confers no jurisdiction on state court 
where commission approved plan which provided that stockholders be 
paid a specific amount per share for their stocks. 

If a federal tribunal of exclusive jurisdiction has the subject mat­
ter before it power of the state court to take incompatible action is 
gone. 

W oodsum et al. v. Portland Railroad Co., et al., 7 4. 

See Bills and Notes, Eastern Trust and Banking Co. v. Guernsey 
et al., 135. 

COURTS 

See Divorce, Carroll v. Carroll, 171. 
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CRIMIN AL LAW 

R. S., 1944, Chap. 136, Sec. 3 providing for punishment of persons 
alleged in an indictment and proved or admitted on trial to have 
been "before convicted and sentenced to any state prison" does not 
contravene Fourteenth Amendment to Constitution of United States 
nor deny equal protection even though the court in its discretion may 
for the same offense sentence an accused to the state prison, and in 
another case sentence an accused to the reformatory for men. 

State prison sentence under R. S., 1944, Chap. 136 imposed without 
formal trial upon a plea of guilty to an indictment charging a pre­
vious conviction is not erroneous because statute requires the fact 
of previous conviction to be "proved or admitted on trial." 

A voluntary plea of guilty when understood by a respondent has 
always been considered a solemn confession and admits all facts in an 
indictment sufficiently pleaded. 

Even though penal statutes should be construed strictly, the inten­
tion of the legislature constitutes the law, and the rule of strict con­
struction is subordinate to the rule of reasonable sensible construction 
having in view the legislative purpose. 

Jenness v. State, 40. 
Complaint charging respondent with unlawful sale of "liquor" does 

not sufficiently charge respondent with a crime under the constitu­
tion of the state notwithstanding provision of the statute that where­
ever the word "liquor" is used, it shall mean "intoxicating liquor" 
since the crime is the unlawful sale of intoxicating liquor. 

State v. Bellmore, 231. 
See Assault and Battery, State v. Mitchell, 320. 
See Insurance, Wheeler v. Phoenix Assur. Co., Ltd., 105. 

DAMAGES 
See Assault and Battery, Thornas v. Gibson, 169. 

DEBT 
See Executors and Administrators, Davis v .. Am. Security Co., 187. 

DECLARATORY JUDGMENT 
The Law Court is a statutory court and can hear and determine 

only those matters authorized by statute and brought to it through 
the statutory course of procedure. 

The right of review and the method of obtaining a review of a de­
cision of a court having jurisdiction over a cause whether by excep­
tion, motion, or appeal is statutory, and jurisdictional, and this ap­
plies to declaratory judgments. 

In this jurisdiction whether review be entertained by motion, excep­
tions, or appeal depends not only upon the nature of the cause but 
also upon the nature of the question of which the review is sought. 

In all cases at law, when court is held by a single justice, his 
opinions, directions or judgments may be attached by exceptions, and 
then only for errors in law and they cannot be reviewed on motion, 
nor, in the absence of a specific statute, on appeal. On the other hand 
rulings of a single justice in equity may be reviewed either upon ex~ 
ception or appeal. 
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The review by the Law Court whether by appeal or exceptions 
determines the scope of inquiry by the Law Court. 

The Uniform Declaratory Judgment Act does not enlarge the juris­
diction of the courts, but provides a more adequate and flexible remedy 
in cases where jurisdiction already exists and the nature of the case 
determines the appropriate forum. 

Where a plaintiff by an action under the Declaratory Judgment Act 
sought to determine which of two municipalities had the right to 
assess and collect a personal property tax and the right to collect such 
tax could only be enforced by an action of debt at law, the essential 
nature of the case is that of a proceeding at law rather than in 
equity; consequently, the procedure for obtaining review is that which 
is appropriate for such actions namely by exceptions and not by 
appeal. 

Provision of the Declaratory Judgment Act that all orders, judg­
ments and decrees may be reviewed as other orders, judgments, and 
decrees means that the same method must be employed to obtain a 
review of orders, judgments and decrees of a justice made or rendered 
in proceedings for a declaratory judgment, as would have to be em­
ployed to obtain a review of orders, judgments and decrees made or 
rendered by a single justice in an action to enforce the right or obli­
gation o.E which the declaration is obtained or sought to be obtained 
by declaratory judgment. 

Where the Law Court is without jurisdiction to hear and determine 
an appeal, it is a nullity; neither can the parties confer by consent 
jurisdiction upon the Law Court to hear and consider such cases. 

Sears Roebuck & Co. v. Portland, 250. 

DECREE 
See Equity, American Oil Co. v. Carlisle et al., l. 

DEEDS 

Where contract by trustee for sale of real estate is silent as to the 
kind of a deed by which conveyance was to be made, all that vendor 
could demand would be an ordinary trustee's deed. In the absence of 
a special agreement, a vendor who has a good title need tender only a 
quit claim deed to satisfy a contract to convey, but impliedly contracts 
to tender a marketable title. 

Referee's finding that a drain across certain land was maintained 
by a town without right and constituted at best an encroachment is 
conclusive where there is a failure to off er record evidence of the 
legal establishment of the drain to support contention that it was a 
legal drain built and maintained by a town under legal authority. 

Whether an encroachment will justify a vendee in rejecting a ten­
dered title depends upon whether the encroachment is substantial 
enough seriously to interfere with the use and enjoyment of the 
premises, and each case must be determined upon its own merits. 

Even though an encroachment or encumbrance be of such a nature 
to justify the assertion thereof as a defect in title the right to assert 
it as such a defect in title as would justify rescission is dependent 
upon its existence at the time of the performance of the contract and 
a vendor is entitled to remove the encroachment or encumbrance if he 
can do so prior to performance, provided the premises are not subject 
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to such permanent restrictions or servitudes as would render the en­
cumbrances presumably not removable. 

Depositors Trust Co. et al. v. Bruneau et al., 142. 

DIRECTED VERDICT 

The fact that a presiding justice may have given the wrong reason 
for directed verdict is immaterial, if order was right. 

Austin v. St. Albans, 111. 
See Husband and Wife, Kimball v. Cummings, 331. 
See Negligence, Andreu v. Wellman, 36. 

DIVORCE 
A divorce may not be granted on an act committed by one insane 

when it was performed. 
The words insane and insanity as applied to conduct has a range 

of meaning sufficiently broad to include one ruled or possessed by an 
insane delusion intermittently and the acts of such a person while 
so ruled or possessed. 

Whether one ruled or possessed at times by an insane delusion was 
so ruled or possessed at the times pertinent to the particular acts is 
a question of fact. 

Factual decisions in divorce proceedings will not be disturbed in 
appellate proceedings if supported by credible evidence. 

Hadley v. Hadley, 127. 
A motion captioned "Superior Court-York County" to have a 

decree set aside and a new trial granted in a divorce case can be re­
ceived and accepted as addressed to either the Superior Court or the 
Supreme Judicial Court as a Law Court depending upon the court to 
which it is presented for action. 

There is neither express nor implied statutory authorization for a 
motion for a new trial being received and accepted by Supreme Ju­
dicial Court sitting as a Law Court in divorce cases. 

Decrees granting or denying divorces can be attacked before Su­
preme Judicial Court as a Law Court only for errors in law pre­
sented by bills of exception. 

The Supreme Judicial Court sitting as a Law Court is a statutory 
court of limited jurisdiction and does not have supervisory jurisdic­
tion over inferior courts since that power is vested in the Supreme 
Judicial Court sitting at nisi prius. 

Carroll v. Carroll, 171. 

EQUITY 

So-called "Law and Equity" Act does not enlarge jurisdiction of 
Court of Equity but merely provides a new method of placing a case 
which the Court of Equity has the power to consider before it for 
determination. 

The fact that the defendant may have pleaded an equitable defense 
to an action of law under R. S., 1944, Chap. 100, Sec. 18 does not 
authorize a transfer from law to equity since the power to transfer 
depends upon the nature of the cause of action, not the nature of 
the defense alleged thereto. 
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Equity has no jurisdiction where neither the subject matter of the 
cause nor the relief sought are equitable in their nature. 

Discretion in the matter of transferring cases from law to equity 
means "judicial discretion." 

When absence of equity jurisdiction becomes apparent due to ·the 
fact that a plain adequate and complete remedy at law exists, an 
appeal must be sustained even though the question of equity jurisdic­
tion on that ground was not raised by the defendant. 

Attempted appeal from the findings of the presiding justice and 
noted on the docket prior to the filing of the actual decree is pre­
mature as not being in accordance with R. S., 1944, Chap. 95, Sec. 21 
relating to appeals from final decrees. 

Findings of presiding justice prior to final decree do not amount to 
an interlocutory decree or order from which an appeal can be taken 
under R. S., 1944, Chap. 95, Sec. 23. 

Either party aggrieved by a final decree has the right to take ex­
ceptions thereto under R. S., 1944, Chap. 95, Sec. 26. 

American Oil Co. v. Carlisle et al., 1. 

In contempt proceedings jurisdictional questions may and should be 
brought to the attention of the court at any time and when it appears 
that the court has no jurisdiction the proceedings should be stayed 
and amendments, if allowable, be permitted, or the action dismissed. 

In equity, all persons who are legally or beneficially interested in 
the subject matter and results of the suit are to be made parties, and 
if not made parties, injunction will not issue against them. 

Angell v. Gilman, 202. 

The adequacy of a statutory remedy for a violation of rights created 
by statute is for the legislature and not for the court. 

The principle that the court in equity may assess damages recover­
able at law incidentally to the end that complete relief may be granted 
is not applicable in the absence of a special prayer or of a prayer for 
general relief. 

Plaintiff not entitled to an accounting for monies received from the 
sale of fish nor have proceeds impressed with a trust where fish were 
caught in a weir maintained by defendants below low water mark con­
trary to the statute and without consent of the plaintiff. 

Fish are ferae naturae and belong to the first taker. 
Perry v. Dodge, 219. 

The court has authority to use the extraordinary power of injunc­
tion, when it is properly applied for, when justice urgently demands 
it, and when there is no legal remedy, or the remedy at law is inade­
quate. 

When it is shown that a judgment at law on a contract would be 
worthless, the legal remedy may be considered inadequate. 

A cause of action that is capable of being determined at law, but 
is entertained in equity on jurisdictional grounds of equitable relief 
sought, if it appears from the evidence, or from lack of sufficient 
proof, that relief in equity cannot be granted, the court may be with­
out jurisdiction and the bill in equity should be dismissed without 
prejudice. 
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Appellant has the burden of satisfying the Law Court that the find­
ings of the sitting justice are clearly wrong. 

In the absence of a showing that a judgment at law for legal dam­
ages would not be adequate or that such could not be collected, and in 
the absence of other appropriate necessity, the court properly dis­
missed the bill without prejudice on the evidence submitted in the in­
stant case. 

The usual and ordinary rule as to weight and sufficiency of evidence 
to show equitable jurisdiction must be complied with and the proof 
must be convincing. 

Levesque v. Pelletier, 245. 

The burden is on the appellant to show that order vacating decree 
in equity was erroneous. 

Where officer's return on bill in equity fails to show service of sub­
poena on defendant, a final decree against him was erroneous, and 
order vacating decree was proper. 

Mininni v. Biddeford, 336. 

See Corporations, Woodsum et al. v. Portland Railroad Company 
et al., 74. 

See Joint Tenancy, Strout v. Burgess, 263. 

ESTOPPEL 

See Carriers, Boston and Maine R. R. v. Hanna.ford Bros., 306. 

EVIDENCE 

In an action of assumpsit where evidence on issues of fact is con­
flicting and the court cannot say that the verdict is "clearly wrong" or 
that prejudice, bias, passion, or mistake has been shown, a motion for 
a new trial must be overruled. 

Relevancy and materiality are dependent on probative value and 
any evidence tending to prove a matter in issue is admissible, within 
the judicial. discretion of the presiding justice, unless it is excluded 
by some rule or principle of law. 

Rules of evidence are usually rules of exclusion, and evidence is 
often admitted by the trial court, not because it is shown to be com­
petent, but because it is not shown to be incompetent. 

Rawley v. Palo Sales, Inc., et al., 375. 
See Assault and Battery, State v. Mitchell, 320. 

EXCEPTIONS 

Exceptions to a directed verdict make evidence part of record 
whether made so by the bill of exceptions or not. 

Austin v. St. Albans, 111. 
In this state, objections to referees reports shall set forth specif­

ically the grounds of the objections and these only shan be considered 
by the court and the excepting party is confined to these in his bill 
of exceptions. 

Depositors Trust Co. et al. v. Bruneau et al., 142. 
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Where there is ample evidence, if believed by the trier of facts in 
the Supreme Court of Probate to justify the finding made, the factual 
decision is conclusive and exception thereto will not lie. 

Cote et al. Appellants, 297. 
See Assault and Battery, State v. Mitchell, 320. 
See Carriers, Boston and Maine R. R. v. Hannaford Bros., 306. 
See Municipal Corporation, Moores v. Springfield, 54. 
See Negligence, Morneault v. Boston and Maine R. R., 300. 
See Wills, Smith Appellant, 235. 

EXECUTORS AND ADMINISTRATORS 
The fact that an executor had given a general bond for the faithful 

discharge of his trust as executor does not authorize the extension 
of a special bond for the sale of certain real estate to cover money 
or property received from sources other than sale of the real estate. 

The failure of an executor to account for money received by him as 
proceeds for a 1934 sale of real estate is not a breach of bonds prior 
given for the sale of real estate on licenses issued in 1926 and 1927. 

A decree of the Probate Court disallowing the final account of an 
executor is admissible in evidence for the purpose of showing a breach 
of a bond for the sale of real estate since an executer must charge 
himself with proceeds of the sale in an account duly filed and allowed. 

In an action of debt on a bond against a surety company, the referee 
should not find the amount due for breach but should find in the penal 
sum of the bond, and so much of the penalty as is due should be deter­
mined by the court in subsequent proceeding. 

Davis v. Am. Surety Co., 187. 
See Gifts, Hill Exr. v. Hill et al., 224. 
See Joint Tenancy, Strout v. Burgess, 263. 
See Taxation, Estate Annie E. Mder, 358. 
See Trusts, Thaxter Trustee et al. v. Canal Nat'l Bank et al., 176. 

FISH AND GAME 
See Equity, Perry v. Dodge, 219. 

GIFTS 
To constitute a valid gift inter vivos, the donor must part with all 

present and future dominion over the property given. 
In gift inter vivos delivery to donee must be accompanied with in­

tent to surrender all present and future dominion over property, and, 
evidence of such intention must be full, clear, and convincing. The 
burden to prove a gift is on the donee. 

If it is the intention of a donor that alleged gift is to take effect 
only at death of donor, gift is ineffectual as an attempted testa­
mentary disposition of property, which can only be accomplished by 
will. 

Hill, Exr. v. Hill et al., 224. 

HIGHWAYS 
See Municipal Corporations, Austin v. St. Albans, 111. 
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HUSBAND AND WIFE 
In suit brought for alienation of husband's affections by wife, she 

must allege and prove such alienation within three years of the date 
of the writ, or if prior to that time, then she must allege and show 
that discovery thereof by her was within three years of bringing ac­
tion. 

In alienation suit, question whether affections were alienated, and 
if so when such alienations occurred, and when discovered by plaintiff, 
are facts to be determined by jury. 

A verdict should not be directed for a defendant, if upon any rea­
sonable view of testimony, under the law, the plaintiff can recover. 

Kimball v. Cummings, 331. 

INDICTMENTS 

See Criminal Law, Jenness v. State, 40. 
State v. Bellmore, 231. 

INJUNCTIONS 

See Equity, Angell v. Gilman, 202. 
Levesque v. Pelletier, 245. 

INSURANCE 

Questions whether notice of insurance company of its refusal to de­
fend was seasonable, whether rights of assured were prejudiced and 
in what manner, matter of necessity for immediate settlement, and 
whether settlement was fair and reasonable, are all questions of fact 
for the jury. 

Under terms of an insurance policy not covering employees, ques­
tion whether insured party being transported was employee at the 
time, depends upon contract, either express or implied, or whether 
transportation was incident of employment. 

A denial of liability by an insurance company is equivalent to a dec­
laration that it will not pay even if the amount of loss is determined 
and may render inoperative provisions for the benefit of the company 
precedent to right of action. 

Albert v. Maine Bonding·, 20. 
The word "theft" in an automobile insurance policy should be given 

its usual common law meaning and to be a theft within the meaning 
of the policy there must be an intent to permanently deprive the 
owner of her property and not merely an unauthorized use. 

The finding of a referee that the one taking an automobile without 
the consent of the owner and contrary to Chapter 19, Section 120 
of Revised Statutes of 1944 but with the intent to return the car is 
final and does not constitute a theft under the policy in the instant 
case. 

Theft and larceny are synonymous terms and there must be a f e­
lonious intent to deprive the owner permanently of the property to 
constitute a theft. 

Wheeler v. Phoenix Assur. Co., Ltd., 105. 
See Workmen's Compensation, Eleanora Gagnon's Case, 131. 
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INTOXICATING LIQUOR 

See Criminal Law, State v. Bellrnore, 231. 

JOINT TENANCY 

433 

Stock certificates are within meaning of statutes authorizing suits 
in equity to compel delivery when so situated that they cannot be 
rep levied. 

At common law, four essential elements must be present in the cre­
ation of a joint tenancy, to wit, unity of time, title, interest and 
possession. In attempted transfer of stocks by owner directly to 
himself and another, to hold as joint tenants, the unity of title and 
unity of time were absent, and the transferor still holds under his 
original title. 

The law of the state where certificates of stock are located and the 
transfer takes place, determines the title to the certificates. 

At common law, in the absence of proof to the contrary, there is a 
presumption that the common law of another state is the same as 
that of Maine, the forum, and even though statute provides that 
court take judicial notice of the laws of foreign states, the common 
law presumption continues and will prevail unless overcome by evi­
dence or by pertinent decision or statutes called to or coming to the 
attention of the court. 

An attempt to create a joint tenancy of personal property between 
grantor and another by a direct conveyance to himself and another, 
creates a tenancy in common between the parties. 

In the instant case, where attempted creation of joint tenancy fails 
because of mutual mistake of the parties to the transaction, where 
corporate stock is conveyed for consideration, the grantor holds the 
legal title to such stock impressed with a constructive trust of an 
undivided interest in favor of the other party. 

Except in cases where plaintiff is ordered to do certain things as a 
condition precedent to obtaining relief decreed to him, affirmative 
relief will not be decreed in favor of a defendant in equity, except 
where defendant seeks relief by original or cross bill. 

Strout v. Burgess, 263. 

JUDICIAL NOTICE 
See Contracts, Wade and Dunton, Inc. v. Gordon, 49. 

JURISDICTION 
See Certiorari, Brooks v. Clifford et al., 370. 
See Corporations, Woodsurn et al. v. Portland R. R. Co. et al., 74. 
See Declaratory Judgment, Sears Roebuck & Co. v. Portland et al., 

250. 
See Equity, Angell v. Gilrnan, 202. 
See New Trial, Bodwell-Leighton Co. v. Coffin & Wimple, Inc., 367. 

LEASES 
See Corporations, Woodsum et al. v. Portland Railroad Co. et al., 7 4. 
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LIENS 

See Taxation, Kramer v. Linneus, 239. 

MINORS 

See Savings Bonds, Paulsen v. Paulsen, 155. 

MORTGAGES 

See Trusts, Thaxter Trustee et al. v. Canal National Bank et al., 
176. 

MUNICIPAL CORPORATIONS 

Objections to Referee's report "that said decision is based upon an 
erroneous application of the established rules of law" is too general 
and not in compliance with Rule XXI of Supreme Judicial and Su­
perior Court. 

Objection to Referee's report that there is "no evidence to support 
the findings of such facts as must necessarily have formed the basis 
of said decision" raises a question of law upon which party is entitled 
to be heard on exceptions. 

Orders drawn by selectmen upon town treasurer for some legiti­
mate indebtedness of the town are mere vouchers and though fre­
quently negotiable in form are nowise commercial paper free from 
equitable defenses in hands of bona fide indorsees. 

In absence of special circumstances the law dQes not prevent a 
selectman, who was one issuing town order negotiable in form from 
acquiring the same as an indorsee and enforcing the same against 
the town. 

N onjoinder of a party plaintiff in an action ex contractu is a good 
defense under the general issue. 

Whether town order payable at sight is void as being in excess of 
the constitutional debt limit, depends upon whether the obligation for 
which it was given was valid and enforceable when incurred, not when 
the town order was drawn. 

Defense that indebtedness was in excess of that permitted under 
the statutes is insufficient since debt limitation is constitutional and 
must be "exclusive of debts or temporary loans made in anticipa­
tion of collection of taxes and to be paid out of money raised by tax­
ation, during the year in which they were made." 

There is no presumption that because a town is indebted beyond its 
constitutional limit at the time its officers issue a town order that 
it was so indebted at the time it incurred the obligation. 

Where there are no current reYenues available at the time current 
expenses are incurred, such debt or liability comes within the con­
stitutional debt limit notwithstanding the general principle that obli­
gations for current expenses to be paid out of current revenues in­
curred by towns already beyond the constitutional debt limit are not 
debts or liabilities within the prohibition of the constitution. 

Town orders signed by all three members of the Board of Selectmen, 
and issued to the plaintiff, one of the members of the Board of Select­
men, were not in violation of R. S., 1944, Chap. 80, Sec. 77. 
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The relief of paupers is in the hands of Overseers of the Poor and 
not in the Selectmen, and where case fails to show that plaintiff was 
an Overseer of the Poor or that he as Selectman had any duties to 
discharge with respect to pauper supplies, orders given to him for 
pauper supplies are not invalid at common law. 

As a general principle, obligations for current expenses, to be paid 
out of current revenues, incurred by town already indebted beyond 
the constitutional debt limit, are not debts or liabilities within con­
stitutional prohibition. 

Moores v. Springfield, 54. 
Statute regarding maintenance and repair of ditches, drains and 

culverts constructed by municipal officers at town expense and pro­
viding for action against the town for damages for failure to main­
tain and repair is not violated unless there is proof by record or 
other evidence to show that municipal officers constructed the drain 
or ditch and damage resulted from a failure to maintain and repair. 

Proof that town's road commissioner put on gravel, plowed out the 
side for ditches and made repairs from time to time upon an "old 
road" used by the general public for many years and that damage 
resulted from an insufficiency of size is not sufficient under statute. 

In the construction of drains and ditches the municipal officers act as 
public officers of the state in a quasi-judicial capacity and their action 
must be taken with formality and entered of record and parol evi­
dence can only be adduced where the record is incomplete, incorrect or 
lost. 

Town is not liable for damage resulting from insufficient size of 
ditch or other fault in original plan of construction where municipal 
officers act judicially as to statutory board and make honest errors of 
judgment. 

Austin v. St. Albans, 111. 

MUNICIPAL CORPORATIONS 

See Declaratory Judgments, Sears Roebuck & Co. v. Portland, 25. 

NEGLIGENCE 

The contention that operator of a motor vehicle striking a pedestrian 
must be held blameless as a matter of law when moving slowly under 
the direction of a traffic light does not stand the test of common sense 
and would establish an unwise public policy if adopted. 

Lange v. Goulet, 16. 
In negligence action verdict should not be ordered, if, giving to the 

plaintiffs the most favorable view of the facts and every justifiable 
inference to be drawn from them, different conclusions as to the 
defendant's negligence could fairly have been taken by different 
minds. 

When an occurrence or series of occurrences necessary to support 
a cause of action are well-nigh incredible a directed verdict is correct. 

Andreu v. Wellman, 36. 
The person in control of a building is bound, as between himself and 

the public, to keep buildings and other structures abutting upon the 
streets and sidewalks safe for travellers lawfully passing along the 
same. 



436 INDEX 

The owner, who has general supervision or control of a building, is 
liable when damage to the lawful pedestrian or traveller from snow 
or ice results wholly from the shape and condition of the roof, and 
the proximity of the building to the street or sidewalk. 

The presiding justice at a jury trial is authorized to direct a verdict 
for either party when a contrary verdict could not be sustained by 
the evidence. 

General motions for new trial do not reach an order directing ver­
dicts for the plaintiff. On exception for failure to direct a verdict, a 
general motion after jury verdict is often considered because of 
waiver. 

Pease v. Shapiro, 195. 
In negligence action before a referee and exception to acceptance by 

Superior Court of referee's report on the ground that there was no 
evidence of probative value tending to establish the contention of the 
plaintiff raises a question of law upon which plaintiff is entitled to be 
heard. 

Mere fact that plaintiff fell over a suitcase in the passageway be­
tween two railroad coaches raises no presumption of negligence on the 
part of the employees of the railroad. 

The liability of a carrier for an injury to a passenger caused by an 
obstruction of a car aisle or platform by property of another pas­
senger arises only in case the carrier has been negligent in permit­
ting the obstruction. Unless the carrier can be charged with rea­
sonable notice of such obstruction, no neglect of duty is shown. 

Morneault v. Boston and Maine R. R., 300. 
It is the duty of an automobile driver to stop his car when, for any 

reason, he cannot see where he is going and he must drive at a 
speed that he can bring his car to a stop within the distance illumi­
nated by his headlights. 

An automobile must be equipped with headlights capable of render­
ing any substantial object clearly discernible at least 200 feet ahead. 

On motion for a new trial after verdict for the plaintiff in a negli­
gence action, the evidence must be viewed in the light most favorable 
to the plaintiff, and when the testimony is conflicting, the verdict will 
stand. 

A verdict of a jury on matters of fact and within their exclusive 
province, cannot be the basis of a judgment where there is no evi­
dence to support it, or when they have made inferences contrary to 
all reason and logic. 

Spang v. Cote, 338. 
Negligence on the part of the driver of a skidding rar is for jury. 
When there is no explanation of what caused a car to leave a road, 

when the operation thereof is exclusively within the control of the 
defendant, and it is not reasonably in the power of an injured guest 
to prove the cause of the accident, which is one not commonly in­
cident to the operation of an automobile, the occurrence itself, al­
though unexplained, is prim a f acie evidence of negligence on de­
fendant's part. 

The fact that operator of automobile goes to sleep while driving is 
a proper basis of negligence sufficient to make out a prima facie case 
if no circumstances tending to excuse or justify his conduct are 
proven. 

Gendron v. Gendron, 347. 
See Bailments, Northeast Aviation Co. v. Rozzi, 47. 



INDEX 437 

NEW TRIAL 

A defendant prosecuting a general motion for a new trial has the 
burden of establishing that the verdict is manifestly wrong. 

Whether particular conduct of motor vehicle operator conforms to 
requirements of ordinary care are questions of fact for jury deter­
mination, and judgment of a court should not be substituted for that 
of a jury, based on evidence concerning which reasonable men may 
differ. 

Lange v. Goulet, 16. 

By rule of court, no appeal lies to denial of motion for new trial 
addressed to presiding justice, except in prosecutions for felony. 

The Law Court can hear and determine only those matters author­
ized by statute and brought to it through the statutory course of pro­
cedure. These limitations are jurisdictional, and neither of them 
can be waived nor can consent of the parties confer jurisdiction upon 
the court. 

Bodwell-Leighton Co. v. Coffin & Wimple, Inc., 367. 

See Evidence, Rawley v. Palo Sales, Inc. et al., 375. 
See Negligence, Spang v. Cote, 338. 

NONSUIT 
See Pleading, Fontaine v. Peddle, 214. 

PLEADING 

The fact that a second suit was commenced while the first suit was 
pending does not show that the second suit was vexatious and upon a 
plea in abatement, the court must determine whether the second suit 
was vexatious or necessary to protect and secure the plaintiff's rights. 

Voluntary nonsuit is a matter of right. 
The overruling of a plea in abatement to second suit and the order 

of the case to trial upon the merits is not error where it appeared 
that real estate attached in first suit was heavily encumbered and 
of doubtful security and plaintiff had filed motion for a voluntary 
nonsuit. 

Fontaine v. Peddle, 214. 

See Bastardy, Inman v. Willinski, 116. 
See Municipal Corporations, Moores v. Springfield, 54. 
See Savings Bonds, Paulsen v. Paulsen, 155. 

PROBATE COURT 
See Exceptions, Cote et al. Appellants, 297. 
See Executors and Administrators, Davis v. American Surety 

Co., 187. 
See Gifts, Hill Exr. v. Hill et al., 224. 
See Taxation, Estate of Meier, 358. 
See Trusts, Thaxter Trustee et al. v. Canal National Bank et al., 

176. 
See Wills, Smith Appellant, 235. 

Cassidy Gdn. et al. v. Murray et al., 326. 
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PROCESS 

See Equity, Mininni v. Biddeford, 336. 

PUBLIC UTILITIES 

See Corporations, Woodsum et al. v. Portland Railroad Co. et al., 74. 

RAILROADS 

See Carriers, 423. 

RECORDS 

See Sales, Tardiff v. M-A-C Plan, 208. 

RES IPSO LOQUITUR 

See Negligence, Gendron v. Gendron, 347. 

RULES 0.f COURT 

Rule X, Eastern Trust and Banking Co. v. Guernsey et al., 135. 
Rule XVII, Carroll v. Carroll, 171. 

Bodwell-Leighton v. Coffin-Wimple Inc., 367. 
Rule XXI, Depositors Trust Co. et al. v. Bruneau et al., 142. 

Moores v. Springfield, 54. 
Morneault v. Boston and Maine R. R., 300. 

SALES 

The signature of the "person to be bound" by a conditional sale 
agreement satisfies all the requirements of R. S., 1944, Chap. 106, Sec. 
8, to make its provisions effective between the original parties to it. 

Nothing less than full compliance with the statutory requirements 
as to the recording of such an instrument can make it effective against 
a purchaser for value. 

Only an agreement signed by the person to be bound is available for 
record under R. S., 1944, Chap. 106, Sec. 8, to control the title to 
the property to which it relates. 

The action of a recording officer in copying an unsigned agreement 
on the record is a nullity. 

Tardiff v. M-A-C Plan of N. E., 208. 
See Contracts, Wade and Dunton, Inc. v. Gordon, 49. 

SAVINGS BONDS 

The general rule requires all promisees to join as parties plaintiff 
whether the contract be express or implied. 

When legal grounds exist for omitting one of the several promisees, 
such as death or refusal to join, the declaration must allege the rea­
son for the non-joinder to establish the right of less than all to sue. 

Bonds issued by the United States, with the applicable statutes and 
Treasury Regulations, constitute valid binding contracts determining 
the rights of the parties thereunder. 
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The status of the title to bonds of the United States is controlled by 
the contract between the government and the owners and is not sub­
ject to change by any statute or rule of law of the State of Maine. 

Under the terms of the contract represented by the bonds either 
parent of the minor child who was a co-owner, with whom the parent 
resided or from whom her chief support came, was entitled to present 
them to the government for payment. 

The rights of the minor as one of the registered co-owners of the 
bonds to which the proceedings relate could not be litigated in a suit 
to which she was not a party. 

The law does not permit a defendant to be harassed with a multi­
plicity of suits when the subject matter in controversy might be 
settled more appropriately and equitably in a single action. 

Paulsen v. Paulsen, 155. 

SECURITIES AND EXCHANGE 
See Corporations, Woodsum, et al. v. Portland Railroad Co., et al., 

74. 

STATUTES CONSTRUED 

R. S., 1944, Chap. 9, Sec. 21, 
Jordan v. Mace, 351. 

R. S., 1944, Chap. 19, Sec. 34, 
Spang v. Cote, 338. 

R. S., 1944, Chap. 19, Sec. 120, 
Wheeler v. Phoenix Assur. Co. Ltd., 105. 

R. S., 1944, Chap. 26, Sec. 8, 
R. S., 1944, Chap. 26, Sec. 9, 
R. S., 1944, Chap. 26, Sec. 15, 
R. S., 1944, Chap. 26, Sec. 17, 
R. S., 1944, Chap. 26, Sec. 24, 
R. S., 1944, Chap. 26, Sec. 27, 
R. S., 1944, Chap. 26, Sec. 30, 
R. S., 1944, Chap. 26, Sec. 32, 

Simpson's Case, 162. 
R. S., 1944, Chap. 26, Sec. 41, 

Eleanora Gagnon's Case, 131. 
R. S., 1944, Chap. 49, Sec. 1, 

WoodsU:m et al. v. Portland R. R. et al., 7 4. 
R. S., 1944, Chap. 55, Sec. 36, 

Strout v. Burgess, 263. 
R. S., 1944, Chap. 57, Sec. 1, 
R. S., 1944, Chap. 57, Sec. 66, 
R. S., 1944, Chap. 57, Sec. 97, 

State v. Bellmore, 231. 
R. S., 1944, Chap. 80, Sec. 78, 

Moores v. Springfield, 54. 
R. S., 1944, Chap. 81, Sec. 13, 

Sears, Roebuck and Co. v. Portland et al., 250. 
R. S., 1944, Chap. 81, Sec. 20, 

Kramer v. Linneus, 239. 
R. S., 1944, Chap. 84, Sec. 88, 
R. S., 1944, Chap. 84, Sec. 89, 
R. S., 1944, Chap. 84, Sec. 134, 
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R. S., 1944, Chap. 84, Sec. 148, 
R. S., 1944, Chap. 84, Sec. 156, 

Austin v. St. Albans, 111. 
R. S., 1944, Chap. 84, Sec. 156, 

Depositors Trust Co. et al. v. Bruneau, 142. 
R. S., 1944, Chap. 86, Sec. 11, 

Perry v. Dodge, 219. 
R. S., 1944, Chap. 89, Secs. 97-8, 

Kramer v. Linneus, 239. 
R. S., 1944, Chap. 91, Sec. 7, 

Carroll v. Carroll, 171. 
R. S., 1944, Chap. 91, Sec. 14, 
R. S., 1944, Chap. 94, Sec. 14, 

Sears, Roebuck and Co. v. Portland et al., 250. 
Jordan v. Mace, 351. 

R. S., 1944, Chap. 95, Sec. 4, 
Strout v. Burgess, 263. 

R. S., 1944, Chap. 95, Secs. 14, 15, 
Mininni v. Biddeford, 336. 

R. S., 1944, Chap. 95, Secs. 21, 23.,,z 26. 
Sears, Roebuck and l,"O. v. Portland et al., 250. 
Amer. Oil Co. v. Carlisle, 1. 

R. S., 1944, Chap. 95, Sec. 26, 
Woodsum et al. v. Portland Railroad Co. et al., 250. 

R. S., 1944, Chap. 95, Sec. 34, 
Levesque v. Pelletier, 245. 

R. S., 1944, Chap. 95, Secs. 38-50, 
Sears, Roebuck and Co. v. Portland et al., 250. 

R. S., 1944, Chap. 100, Sec. 18, 
American Oil Co. v. Carlisle, 1. 

R. S., 1944, Chap. 100, Sec. 40, 
Albert v. Maine Bonding and Casualty Co., 20. 

R. S., 1944, Chap. 100, Sec. 60, 
Bodwell-Leighton v. Coffin and Wimple, Inc., 367. 

R. S., 1944, Chap. 100, Sec. 60, 
Carroll v. Carroll, 171. 

R. S., 1944, Chap. 100, Secs. 135-141, 
Strout v. Burgess, 263. 

R. S., 1944, Chap. 100, Secs. 135-141, 
Morneault v. Boston and Maine R. R., 300. 

R. S., 1944, Chap. 100, Sec. 164, 
Fontaine v. Peddle, 214. 

R. S., 1944, Chap. 106, Sec. 8, 
Tardiff v. M-A-C Plan, 208. 

R. S., 1944, Chap. 107, Sec. 25, 
R. S., 1944, Chap. 116, Sec. 14, 

Brooks v. Clifford et al., 370. 
R. S., 1944, Chap. 118, Sec. 25, 

Wheeler v. Phoenix Assur. Co., Ltd., 105. 
R. S., 1944, Chap. 141, Secs. 1, 4, 9, 

Smith, Appellant, 235. 
R. S., 1944, Chap. 142, Secs. 2, 3, 12 and 30, 

Estate of Meiers, 358. 
R. S., 1944, Chap. 145, Secs. 36, 37, 

Cote et al. Appellants, 297. 
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R. s., 1944, Chap. 150, Sec. 4, 
R. s., 1944, Chap. 151, Secs. 10, 16, 

Davis v. American Surety Co., 187. 
R. s., 1944, Chap. 152, Secs. 15, 22, 

Strout v. Burgess, 263. 
R. s., 1944, Chap. 153, Secs. 23-29, 

Inman v. Willinski, 116. 
R. s., 1944, Chap. 153, Secs. 23, 29, 34, 

Jordan v. Mace, 351. 
R. s., 1944, Chap. 153, Sec. 55, 

Hadley v. Hadley, 127. 
R. s., 1944, Chap. 174, Sec. 24, 

Eastern Trust and Banking Co. v. Guernsey et al., 135. 

P. L., 

P. L., 

P. L., 

PUBLIC LAWS 

1945, Chap. 219, 
Austin v. St. Albans, 111. 

1947, Chap. 48, 
Strout v. Burgess, 263. 

1947, Chap. 354, 
Estate of Meiers, 358. 

PRIVATE AND SPECIAL LAWS 

P. & S., 1905, Chap. 129, 
P. & S., 1909, Chap. 298, 
P. & S., 1913, Chap. 184, 
P. & S., 1927, Chap. 47, 

Woodswn et al. v. Portland R. R. Co. et al., 74. 

SURVIVORSHIP 

See Joint Tenancy, Strout v. Burgess, 263. 

TAXATION 

An assessment of real estate taxes against devisees of deceased 
owner, was a proper assessment. 

The fact that lots were assessed in gross without showing the 
assessment for each individual lot, and the amount due from each indi­
vidual owner, is of no consequence, when the assessed value of each 
lot and the liability of each owner was apparent. 

P. L., 1933, Chap. 224, providing for enforcement of tax liens, is 
unconstitutional as to non-resident owner of real estate, as it re­
quired no notice to non-resident owner that time was running against 
him. 

Kramer v. Linneus, 239. 
The power of disposition of property is the equivalent of owner­

ship. 
The state of Maine is not precluded from taxing the succession to 

property held in a trust administerable without its borders if it is 
within the control of a decedent domiciled within the state under 
the terms thereof. 

The inheritance tax, so-called, imposed by R. S., 1944, Chap. 142, 
Secs. 2 and 3 is applicable to all the property of persons domiciled in 
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Maine at the time of death which the state has the power to tax by 
appropriate legislation, including intangibles represented by paper 
evidence physically located outside its borders, notwithstanding the 
legal title thereto is held by a trustee so residing. 

The succession to fractional interests in mortgages secured by real 
estate located in other states, or jurisdictions, is neither more nor 
less than intangible property, taxable as such. 

As a general principal, statutes of limitation do not run against the 
sovereign unless the state is necessarily included by the nature of 
the mischief to be remedied. 

Estate Annie E. Meier, 358. 

See Declaratory Judgment, Sears Roebuck and Co. v. Portland et 
al., 250. 

TOWNS 

See Municipal Corporations, Moores v. Springfield, 54. 
Austin v. St. Albans, 111. 

TRUSTS 

A bond is a contract and a mortgage securing it is a separate con­
tract for that purpose. 

Bondholders or trustees of an indenture executed to secure the 
bonds, when precluded by the terms of their contracts from reaching 
particular property to enforce a deficiency judgment, are not entitled 
to have the income derived from said property applied in payment 
of either principal or interest of their bonds. 

The holders of bonds issued by trustees and secured by a mortgage 
indenture on realty held in trust can be no greater than the pro­
visions of the will warrant. 

The operation of the language of a will excluding those otherwise 
entitled to its benefits from participation therein on stated grounds 
is controlled by the status of those entitled at the date of the death 
of the testatrix. 

Thaxter et al. v. Canal N at'l Bank et al., 176. 
See Equity, Perry v. Dodge, 219. 
See Joint Tenancy, Strout v. Burg·ess, 263. 
See Taxation, Estate Annie E. Meier, 358. 

WILLS 

A will which has been mislaid in the office of the Register of Pro­
bate is a lost will so far as petitioner was concerned and the time 
during which it was lost is not to be taken as part of the limitation 
period. 

Motion for a new trial is not a proper procedure to review action 
of the Supreme Court of Probate sustaining a ruling of the judge 
of probate dismissing a petition for probate of will under Statute 
of Limitations. Exceptions, however, bring the case properly before 
the court. 

Smith, Appellant, 235. 
Intention of the testator must prevail in the construction of a will 

but that intention must be found from the language of the will; 
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read as a whole, and illuminated in cases of doubt by the light of 
circumstances surrounding its making. 

Deviation from exact provisions of will permitted where a change 
is necessary to carry out avowed purpose which testator had in mind, 
and customarily applied only to methods and means prescribed for 
carrying out his intent. 

When language of will is clear, extrinsic circumstances can shed no 
further light on construction thereof. 

Cassidy, Gdn. et al. v. Murray et al., 326. 
See Gift, Hill Exr. v. Hill et al., 224. 
See Trusts, Thaxter Trustee et al. v. Canal National Bank et al., 

176. 

WORDS AND PHRASES 
Insane, see Divorce, Hadley v. Hadley, 127. 
Theft, see Insurance, Wheeler v. Phoenix Assur. Co., Ltd., 105. 

WORKMEN'S COMPENSATION 
Employer or insurance carrier paying compensation for total in­

capacity must show that employee is able to perform such work as 
is ordinarily available in the community where she resides and there­
by earn wages in order to maintain a petition for review on ground 
that employee is only partially incapacitated. 

In the absence of competent evidence to sustain a finding of commis­
sion, the issue becomes one of law, and it is the duty of the court to 
set aside findings of commission. 

Injured employee is entitled to compensation for total incapacity 
even though injury would ordinarily cause only partial disability 
where injury was coupled with preexisting malady, and where em­
ployee could still earn the same wages received at time of accident 
notwithstanding the disease, except for the accident. 

Eleanora Gagnon's Case, 131. 
The expenditures of an employer for services and aids furnished an 

employee in accordance with the provisions of Section 9 of the Work­
men's Compensation Act do not constitute a part of the compensation 
payable to him under Section 11 of the act. 

The Workmen's Compensation Act is intended primarily, to pro­
vide employees injured in industrial accidents with compensation dur­
ing periods of total and partial incapacity limited in terms of both 
time and money. 

The services and aias contemplated by Section 9 of the act are in­
cidental to the compensation payable to him under subsequent sec­
tions, except so far as they are available before the beginning of the 
period during which such compnesation is payable. 

The services and aid to which an employee is entitled under Section 
9 of the act are available to him before and during the time com­
pensation is payable to him but not thereafter. 

At the expiration of the maximum period, during which an injured 
employee is entitled to have compensation paid to him, or upon the 
payment, or accrual, of the maximum amount so payable, the authority 
of the commission in connection with the services and aids to which 
Section 9 is applicable terminates, except so far as it may be called 
upon to determine allowances for services and aids furnished during 
the compensation period. 

Simpson's Case, 162. 




