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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE

,

PuiLie C. HoyT ET AL.
8.

HarorLp H. HuBBARD ET AL.
York. Opinion June 24, 1944.

Wills. Probate Courts. Jurisdiction of Law Court.
Exzgcutors and Administrators.

The legislature created the Probate Court and gave it exclusive original
jurisdiction over the particular matters herein presented, and carefully
specified its procedure.

The equity Court in Maine, although pessessing full chancery powers,
cannot exercise concurrent jurisdiction with courts of probate upon mat-
ters specifically and exclusively within the jurisdiction of such Probate
Courts; and it had no jurisdiction in the instant case, and, therefore,
the bill was dismissed, even though no objection to the jurisdiction ‘of
the Law Court was raised by the defendants.

Under the general rule of law and equity, when the legislature has created
rights and prescribed the mode of exercising them and afforded ample
remedy for their breach, those modes and remedies are exclusive of any
remedy in equity. s

ON REPORT.

A bill in equity by the residuary legatees under the will
‘of Nettie L. Chase praying that the Court decree that all
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claims against the estate of the testatrix were then barred
under the statute of limitations and that the executors be
ordered to file a final account and make distribution.

The testatrix died in Florida and her will was probated
in that state. Two of the defendants were executors of her
will and three other defendants were persons employed as
counsel by the executors. Part of tl#e estate was situated in
Maine but the executors did not procure ancillary adminis-
tration in Maine. Held that the Court was without jurisdic-
tion in the matters presented. Bill dismissed. The case fully
appears in the opinion.

Robert H. Doe, Franklin, Massachusetts, for the plaintiffs.
Wesley M. Mewer, for the defendants.

StrrinG: Sturers, C. J., THaxTER, HUDsoN, MANSER, MUR-
cHIg, CHAPMAN, JJ.

Manser, J. This is an equity action which comes for-
ward on report. The facts and circumstances shown in the
record by admissions, stipulations, or ev1dence may be sum-
manzed as follows:

Nettie L. Chase died in Miami, Florida, on May 8, 1938.
Her will, dated November 20, 1937, was probated in Dade
County, Florida, December 17, 1938. Included therein are
specific bequests and one specific devise. Personal property, -
constituting two of the bequests, has been turned over to
the legatees. The other, the gift of an automobile, appears
to have become inoperative. The devise was also anticipated
by a deed to the beneficiary during the lifetime of the testa-
trix. The plaintiffs, Philip C. Hoyt and Ethel L. Springer,
are the residuary legatees under the will. The defendants
are the executors and three persons who acted for them as
counsel. From an inventory and appraisal filed in July 1939,
it appears that the personal property in Florida consisted of
.the items specifically bequeathed and other property valued
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at $55. The bulk of the estate of the testatrix consisted of a
note secured by mortgage on real estate in Maine and two
separate parcels of real estate including buildings located
at Old Orchard, Maine. Wesley M. Mewer, as attorney, col-
lected the mortgage note and remitted the net proceeds of
$2,871.31 direct to the executors in Florida.

The sole probate account by the executors in Florida filed -
in 1942 shows as assets only the proceeds of the mortgage
note, and that appears simply as an item of cash on deposit
in a designated Miami bank.

At some time, the date of which is not definitely fixed,
an authenticated copy of the will and probate thereof was
filed in the Probate Court for York County, but no other
proceedings were then instituted for ancillary administra-
tion. In 1940, on petition of the plaintiffs, an ancillary ad-
ministrator was appointed in York County. He filed a peti-
tion for license to sell real estate to pay debts. The debts
listed included only real estate tax liens, fire insurance
premiums and inheritance taxes. Funds, taken from the
proceeds of the mortgage notes, were forwarded by the exec-
utors to pay these debts, and the ancillary administrator
filed his first and final account showing the receipt and dis-
tribution of the sum, which account was allowed.

The executors, acting without appointment or authority
granted by the Probate Court in Maine, have conveyed one
parcel of real estate in Maine for $2,200. After the deduc-
tion of expenses, unpaid taxes, etc., a balance of $1,808.20
was deposited in the Saco and Biddeford Savings Institution.
The attorneys for the executors in Florida have received,
with the approval of the Probate Court, $600 for services,
and Mr. Mewer has received $500, which was taken from
the sum deposited in the Saco Bank,

It further appears that, at the time of the death of the
testatrix, there were outstanding notes, given a compara-‘
tively short time prior thereto, aggregating $2,810.80. One
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creditor, holding a note for $500, has been paid. Another
has filed a claim in the Florida Court for $1,582.80 with in-
terest. The other two claims, one of $228 to Harold H.
Hubbard, an executor, and the other to Barton D. Hubbard
for $500 have not been filed and no proceedings have been
taken thereon. :

The plaintiffs, claiming title to the remaining parcel of
real estate in Maine as residuary legatees, have undertaken
to convey the same by deed.

The executors assert their right and intention to pay the
notes still outstanding, and it appears to be their position
that after this is done and they and their attorneys have
been compensated in full for their own services and expenses,
there will be no residue for distribution.

The plaintiffs seek relief in this proceeding by including
in the prayers of the bill requests that the Court, in effect,
determine that all claims against the estate have been bar-
red by the special statute of limitation both in Maine and in
Florida; that the executors be ordered to file a final account
in the Florida Court and make distribution of the estate;
that the executors shall file an account with this Court as
to property in Maine; that the executors be ordered to con-
vey the remaining real estate to the grantee named in the
conveyance already executed by the plaintiffs.

The plaintiffs contend that the equity court has authority
to grant this relief because all the defendants have appeared
and answered, have raised no objection as to jurisdiction
but have joined the issues presented on their merits. A fur-
ther claim is that practically all the remaining assets are in
Maine, either in the form of cash or real estate. .

The fact that the defendants, three of whom are non-
resident, have submitted to the jurisdiction, does not endow
the equity court with power to grant relief unless it also has
jurisdiction of the subject matter.

It is obvious that all the causes of complaint have to do
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with the administration of the estate of Nettie L. Chase,
both in Florida and in Maine. In this state the judge of pro-
bate has jurisdiction of all matters relating to the settlement
of the estates of deceased persons who, at the time of their
death, were inhabitants or residents of his county, or who,
not being residents of the state, died leaving estate to be
administered therein. R. S. 1930, c. 75, 89. Likewise, it
appears from the record that the County Judge of Dade
- County has similar jurisdiction in the domiciliary state. The
plaintiffs have presented none of the matters as to which
relief is now asked to the court or courts specially clothed
with authority for the purpose. The present proceeding was
not initiated in the Probate Court or brought therefrom by
appeal. Neither can it be contended that the issues here
presented come within the provisions of R. S. 1930, c. 91,
§36, Par. X, which give to the equity court original juris-
diction to determine the construction of wills and the mode
of executing trusts.

The legislature did not create a separate tribunal for the
particular matters here under consideration, and carefully
specify its procedure unless it intended it to have exclusive
jurisdiction over the subject matter in the first instance.
There is no reason why the equity court of Maine, though
now possessing full .chancery powers, should exercise con-
current jurisdiction with courts of probate upon matters
specifically embraced within their authority.

See Whitehouse Equity Practice, single volume edition,
§35, and the same author in his amplified edition, Vol. 1,
§218. ' o

So in Hawes v. Williams, 92 Me., 483, 43 A., 101, 104, the
plaintiff brought a bill in equity as administrator d. b. n. of
the widow of the deceased to collect her share from the heirs
who had received the money and the court said:

“His remedy is in the probate court, where such matters
are heard and determined. He sues for a distributive
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share of an estate. Such action does not lie before the -
“amount to be distributed has been ascertalned in the
probate court.”

In Graﬁ’am v.Ray, 91 Me., 234, 39 A., 569, the Court said:

“The Probate Court has exclusive jurisdiction, subject to
appeal to the Supreme Court of Probate, of the estates
of decedents, and their final settlement and distribution,
including the settlement of the accounts of the personal
representative. . . . The Probate Court is invested with
ample power in these respects.”

Again, in Loggie v. Chandler, 95 Me., 220 at 226, 49 A.,
1059 at page 1061, we find the rule stated:

“It is also a general rule of law and equity that when the
legislature has created rights, and prescribed the mode of
exercising them and afforded ample remedies, not equita-
ble, for their breach those modes and remedies are ex-
clusive of any remedy in equity.”

It is noted that no objection, by demurrer or otherwise, was
raised by the defendants to the question of jurisdiction, but
as held in Loggie v. Chandler, supra, though a cause in equity
has been heard upon the bill, answer and evidence, and re-
ported to the Law Court without any demurrer filed, yet if
the court finds the allegations in the bill insufficient to grant
the relief prayed for, it may suo moto dismiss the bill for that
reason.

The entry must be

Bill dismissed.
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Un1tep FeELDSPAR & MINERALS CORPORATION
AND Laura E. PINKHAM
_ vs.
Harry E. Bumpus anp Laura J. Bumpus.

Androscoggin. Opinion, June 28, 1944.

Parties. Assignments. Joinder. Landlord and Tenant. Liability of Lessee
) Acquiring Title by Reversion,

While a single individual may not be both plaintiff and defendant in an
action at law, process which violates that principle may be amended by
striking out a person so named as a plaintiff.

A plaintif®s omission to file an assignment of a non-negotiable chose in
action, or a copy thereof, pursuant to R. S. 1930, Chapter 96, Section
154, if not challenged by a plea in abatement, is cured by the introduc-
tion of the assignment in evidence.

The acquisition of title to a reversion by one of the lessees does mot dis-
charge entirely the liability for rent of such 'lessce‘but only to the
extent of the fractional ownership in the title,

Upon the severance of a reversion following a leasehold estate the rental
accruing thereafter is apportionable among the owners in accordance
with their interests.

The rights of such owners are several not jeint and may not be prosecuted
by two or more of such owners in. a joint action.

Misjoinder of plaintiffs is not waived by failure to raise the issue in answer
or demurrer.

ON EXCEPTIONS.

Action, as originally instituted, by five persons alleging
themselves to represent the entire title to premises leased
by their predecessors in title to the defendants for a long
term, seeking to recover as rental the royalty payable for
minerals removed under the lease during a period of slightly
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less than six years. The five included one of the defendants
but she and two others discontinued as plaintiffs prior to
trial. Thereafter the suit disclosed two tenants in common
claiming to own twenty-one undivided thirtieths of a severed
reversion following a leasehold estate seeking recovery from
the lessees of that fractional share of the reserved rental.

The declaration alleged that the plaintiffs had acquired
from their predecessors in title the right to collect the rental
accrued prior to their acquisition of ownership, and assign-
ments running to one of them were introduced in evidence
covering a part of his alleged fractional ownership. No evi-
dence was presented that the other plaintiff was either the
owner of any part of the title or the assignee of a right to
collect any part of the rent. Judgment for defendants. Plain-
tiffs filed exceptions. Exceptions overruled. The case fully
appears in the opinion. /

Clifford & Clifford,

Walter L. Gray,

Raymond 1§urdick, New York City, for the plaintiffs.
George C. Wing, Jr., for the defendants.

SiTTING: STURGIS, C. J., THAXTER, HUDSON, MURCHIE, CHAP-
MAN, JJ.

MurcHig, J. In the Superior Court this case was tried,
with another in which the plaintiffs sought recovery under
R. S. 1930, Chap. 109, Sec. 20 against the defendant Laura
J. Bumpus alone, by a single Justice without the aid of a
jury, pursuant to R. S. 1930, Chap. 91, Sec. 26, with the
right of exceptions reserved as to matters of law. The record
presents the pleadings, docket entries and decision of that
other case as well as the one under consideration, but the
companion case was not argued and everything in the record
and the transcript of the evidence and exhibits which re-
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lates solely to it is entirely disregarded in deciding the ex-
ceptions presented in this case, wherein the plaintiffs seek
to establish the liability of the defendants as lessees under
a lease dated June 1, 1927, granting them the exclusive
right to carry on mining operations on the demised property
during a term of 50 years. The rental reserved was to be
computed on a royalty basis measured by the quantity
of minerals removed. It is not disputed that the defendants
occupied under the lease and removed the quantity of min-
erals stated in the account annexed during the period of
time therein set forth, nor do the defendants claim that any
part of the rent or royalty payable thereon has been paid.

Subsequent to the execution of the lease the title of the
two lessors named therein is alleged to have become vested
in five owners, all of whom were named as parties plaintiff
at the time of the service of the writ. Three of the five, in-
cluding the defendant Laura J. Bumpus, were stated to
hold title to three undivided thirtieth parts of the leased
property each, and the declaration recites that their titles
were acquired as heirs-at-law of Sybil E. Cummings, one of
the lessors. These three discontinued as plaintiffs on their
own motion prior to hearing of the cause. The plaintiffs
presented no direct evidence to prove the death of Sybil E.
Cummings and the only indirect testimony ‘thereof is lan-
guage in one of the muniments of title of the corporate plain-
tiff indicating that Allen E. Cummings, her co-lessor, is the
administrator of her estate.

The declaration alleges that the remaining twenty-one
undivided thirtieth parts of the title to the premises is held
by the present plaintiffs, and was so held during all the time
when the minerals for which the royalty sought to be re-
covered was being removed under the lease, twenty parts
by United Feldspar & Minerals Corporation and one part
by Laura E. Pinkham. The record contains no evidence
showing the acquisition of any part of the title to the leased
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premises by Laura E. Pinkham, either through grant or by
descent, and nothing to establish the identity of the heirs-
at-law of Sybil E. Cummings, if her death could be con-
sidered as proved by the indirect evidence already noted.

Documents sufficient to demonstrate that the title owned
by Allen E. Cummings at the time of the execution of the
lease was acquired by the corporate plaintiff on: January
2, 1940, were introduced in evidence, but these account for
only fifteen undivided thirtieth parts of the entire title. A
quit claim deed from the same grantor who conveyed that
interest to that plaintiff’s immediate predecessor in title,
running to that predecessor and purporting to convey all
right, title and interest in the premises which he had earlier
acquired from Edith Eleanor Stearns and Adelia Abbie Wa-
terhouse (the latter under a deed then unrecorded) can
hardly be said to account for five undivided thirtieth parts
additional, the persons named not being identified as
owners of the property and a written endorsement showing
~ on the back of the deed — “Stearns & Waterhouse 2 15th”.

The process as served was not maintainable because Laura
J. Bumpus was named as both plaintiff and defendant and
it is established law that the same individual may not be
both in an action at law. Portland Bank v. Hyde et al., 11
Me., 196; Denny et al. v. Metcalf, 28 Me., 389; Blaisdell et
al. v. Pray et al., 68 Me., 269; Hayden et al. v. Whitmore et
al., 74 Me., 230.

This bar to the action was eliminated when Laura J. Bum-
pus, as already noted, discontinued as a plaintiff, it being
proper under R. S. 1930, Chap. 96, Sec. 12, to strike out
plaintiffs by amendment. It was decided in Doherty et al. v.
Bird et al., 116 Me., 416, 102 A., 229, that a plaintiff may be
stricken out by amendment, and it cannot be material that
the striking out originated in a motion of the parties elimi-
nated to discontinue as plaintiffs rather than in a motion to
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amend filed by the partles who-continued the prosecutlon of
the claim.

When the suit- had been strlpped down to an actlon by two
plaintiffs seeking to recover twenty-one thirtieths of the
rental, if that result may be assumed to have been accom-
plished by the striking out of three plaintiffs alleged to own
nine undivided thirtieth parts of the title without amend-
ment of the account annexed to the writ, the process was
still subject to the technical objection that the plaintiff,
United Feldspar & Minerals Corporation, was in fact, al-
though the declaration alleges to the contrary, relying upon
a non-negotiable chose in action assigned to it without filing
the assignment or a copy thereof with its writ in accordance
with the plain requirement of R. S. 1930, Chap. 96, Sec. 154.
This omission, however, must be challenged by a defendant
who desires to take advantage of it by a plea in abatement,
Weed v. Boston & Maine Railroad, 124 Me., 336, 128 A., 696,
and no such plea having been filed in the cause the deficiency
was eliminated by the introduction in evidence of all as-
signments necessary to prove that the plaintiff in question
had become the owner of the right to collect that half of the
rental applicable to the share of the lessor, Allen E. Cum-
mings, in the property at the time the lease was given, accru-
ing prior to the date of its ownership thereof. :

When the reversion following a leasehold estate is severed
the rental reserved in the lease accruing thereafter is appor-
tionable among the owners in accordance with their inter-
ests. 36 C. J., 380, Par. 1249; 7 R. C. L., 912, Par. 113; 14
Am. Jur., 163, Par. 97; Bowser v. Coz, 3 Ind. App., 309, 29
N.E, 616, 50 Am. St. Rep., 274; Cole v. Patterson, 25 Wend.
(N.Y.), 456. In Kimball et al. v. Sumner et al., 62 Me., 305,
it was declared that while tenants in common must always
join in an action for injury to real property, because any
damage thereto would be common to their estates, and must:
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either join or sever in actions ex contractu, according to the
terms of the contract sued, when their title had been ac-
quired subsequent to the execution of a contract they might
be considered as having an option either to join or sever. In
Eveleth v. Sawyer, 96 Me., 227, 52 A., 639, it was stated
that this suggested right of election was subject to objection,
but the point there raised, that any particular contract must
entitle parties having similar interests under it to proceed
either jointly or separately, has no application to the present
facts. The contract under consideration was joint when made
but the reversion was severed and the right to recover rent
became apportionable when Allen E. Cummings conveyed
his half of the title and again when the interest of Sybil E.
- Cummings passed by descent, if it did, to her heirs-at-law.

It seems unnecessary to consider the effect of the alleged
acquisition by the defendant Laura J. Bumpus of three un-
divided thirtieth parts of the title which the declaration al-
leges vested in her as an heir-at-law of Sybil E. Cummings.
If we assume the death of that lessor and the fact that Laura
J. Bumpus was one of her heirs-at-law entitled to that share
in her property which would represent three thirtieths of the
entire title, she was not liable after such acquisition for the
entire rent nor was she entirely discharged from all liability
as one of the lessees, “but only pro tanto.” 16 R. C. L., 939,
Par. 446; 32 Am. Jur., 376, Par. 458; Nellis v. Lathrop, 22
Wend, (N. Y.), 121, 34 Am. Dec., 285.

When the case was heard the plaintiff United Feldspar &
Minerals Corporation was possessed of a right in severalty
to collect from the defendants that half of the accrued rental
which its ownership of the earlier title of Allen E. Cummings
represented, which right, as to the time prior to its acquisi-
tion of title, passed to it under assignments relating thereto.
If it was in fact the owner of an additional five undivided
thirtieth parts.of the title and.the assignee of the right to
rental therefor, prior to acquisition thereof, to make up the
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full share it was alleged in the declaration to own, its evi-
dence on the point was not so clearly sufficient that a de-
cision to the contrary could be declared error of law.
Counsel for the plaintiffs frankly admitted at oral argu-
ment pf the exceptions that no title in the plaintiff Laura
J. Pinkham had been proved, and under the present process
whereby the owner and assignee of a part is seeking to pur-
sue its several right jointly with another person owning no
part of the title, there is a misjoinder of plaintiffs which is a
bar to the action. Such is the rule at common law, 39 Am.
Jur., 994, Par. 119. A misjoinder of plaintiffs is not waived
by failure to raise the issue in answer or demurrer, 47 C. J.,
220, Par. 425 c; Wintergerst v. Court of Honor, 185 Mo., A.,
373,170 S. W., 846. The result would have been no different
had the title alleged in Laura J. Pinkham been proved.
Claims which are several cannot be united in a single action
since a judgment for one of plural plaintiffs severally would
not correspond with the declaration. Ellison et al. v. New
Bedford Five Cents Savings Bank, 180 Mass., 48; Adams el
al. v. Richardson et al., 268 Mass., 78, 167 N. E., 254. The
issue presented below was whether the two plaintiffs who
continued to prosecute the action to its close were entitled
to a joint judgment and decision contra presents no error.

Ezxceptions overruled.
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ANDRE E. CUsHING
Treasurer oF PENoOBscoT COUNTY .
vs.

Jonn L. Bascock AnNp City OF BANGOR.
Penobscot. Opinion, July 5, 1944.

Constables. Police Officers. Fees from State.

An order of the City Council of Bangor providing “that no employee of
the City of Bangor shall be allowed any compensation for the arrest
of any person, or for the commitment of any person to any state institu-
tion, except the actual expense incident thereto” means that the City
itself will not allow compensation to ‘any of its employees for arrest or
commitment to any state institution, but the City is not entitled to fees
earned by a constable although he is a police officer of the City of Ban-
gor.

The defendant Babcock in delivering prisoners to state institutions rep-
resented the State of Maine and was entitled to receive from the treas-
ury of Penobscot County the ameunt of the fees earned by him as
provided in R. S. 1980, Chapter 5, Sections 12, 14, for services rendered.

The correctness .of the award ic the defendant the City of Bangor for so
much as it had advanced to the defendant Babcock for expenses was
not before the Law Courl inasmuch as such provision was not prejudi-
cial to the appellant and was not objected to by the defendant Babcock.

ON APPEAL BY THE CITY OF BANGOR.

Anaction in equity by theplaintiff in his capacity as Treas-
urer of Penobscot County to compel the defendants to in-
terplead and present their respective claims to a fund in his
hands. The defendant Babcock was a police officer of the City
of Bangor and was also a constable. While holding these posi-
tions he removed prisoners to state institutions in compliance
with precepts issued by the Bangor Municipal Court. His
fees for such services were payable from the treasury of
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Penobscot County. The City of Bangor made claim upon the
County for the fees. Babcock also laid claim to them. The
judgment awarded to the City of Bangor the amount ad-
vanced by the City to Babcock for expenses and the balance
to Babcock. The City of Bangor appealed. Appeal dismissed.
Decree affirmed. The case fully appears in the opinion.

Randolph A Weatherbee, County Attorney for the plain-
tiff. ‘

Michael Pilot, for the defendant, Babcock.

B. W. Blanchard, for defendant, City of Bangor.

SitriNG: Sturais, C. J., TraxTER, HupsoN, MaNsER, MUR-
cHIE, CHAPMAN, JJ.

CHAPMAN, J.  This is an action in equity by the plaintiff
in his capacity as Treasurer of Penobscot County to compel
the defendants to interplead and present their respective
claims to a fund amounting to $287.84 in the hands of the
plaintiff in his said capacity. The case comes to this court
upon appeal by the City of Bangor from the decree of the
sitting Justice who heard the case.

It was not in dispute that the City of Bangor, acting
through its city council, passed an order in the following
terms:

“ORDERED, That no employee of the City of Bangor
shall be allowed any compensation for the arrest of any
person, or for the commitment of any person to any state -
institution, except the actual expense incident thereto.”

This order was in effect at the time of the occurrence of the
following facts.

The defendant, Babcock, was a police officer of the City of
Bangor, holding such position in accordance with the provi-
sions of the charter of the city. He was also a constable elected
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in accordance with the- prov1smns of R. S 1930, Chapter 5,
Sections 12, 14.

- While holding these positions, in comphance with precepts
issued by the Bangor Municipal Court, Babcock on several
occasions removed prisoners from the court to state institu-
tions. He made return of execution of these precepts as con-
stable. The Bangor Municipal Court approved the statutory
fees charged and the County Commissioners for Penobscot
County ordered the same paid to Babcock; whereupon the
City of Bangor made claim upon the county for the fees,
- basing its claim upon the provisions of the order,above
quoted. The Justice interpreted the order to mean that the
city itself will not allow any compensation to any of its em-
ployees for arrest or commitment to any state institution.

The Justice was correct in his interpretation. The only
effect of such order was to prevent the payment from the
City Treasury for the service of such precepts. It was
well within the authority of the Police Department for the
City of Bangor to prevent the performance of the service by
one of its officers, if such performance would interfere with
the duties which he was bound to render to the city; but if
the officer were allowed to execute the precepts and did so,
he was entitled to the statutory fees and the same, approved
by the Bangor Municipal Court which had issued the pre-
cepts, were payable to him from the Treasury of Penobscot
County. In the execution of the precepts he represented the
State of Maine and was not answerable to the City of Ban-
gor.

Cobb v. City of Portland, 55 Me., 381; 92 Am., Dec., 598;
Andrews v. King et als, 77 Me., 224; State ex rel Anderson v.
Fousek, 91 Mont., 448, 84 A. L. R. 303, 8 P. 2d. 791.

. The Justice in his finding stated that, of the total amount
of $287.84 which had been charged as fees by the officer and
approved by the Bangor Municipal Court, the sum of $13.65
covered actual expense of the officer, which sum had been
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advanced by the City of Bangor to the officer and which
sum the officer admitted was due from him to the city. The
Justice, distinguishing this item from the remaining sum of
$274.19, found that this sum of $274.19 should be paid by
the plaintiff in his capacity as Treasurer of Penobscot County
to the said Babcock; and that the sum of $13.65 should be
paid to the City of Bangor. The decree entered so ordered.
Whether the City of Bangor was entitled to the provision
in the decree that the plaintiff should pay to it the sum of
$13.65 or that it was a matter entirely between the City of
Bangor and Babcock is not before us. Such provision was
not prejudicial to the appellant and is not objected to by
' Babcock.
We find no error in the decree in respect to the 1ssues be-
fore us. The entry must be:
Appeal dismissed.
Decree affirmed.
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Arraur W. LeEx
vs.

BerTYy COHEN.
Penobscot. Opinion, July 8, 1944.
Master and Servant. Scope of Employment. Evidence.

An employer is liable for damage caused by the negligence of an employee
so far and only so far as it arises in the course of his employment and
within the scope of his authority.

Whether an employee is acting within the scope of his employment at any
particular time and place is, under proper circumstances, a question of
fact for jury determination. ‘

The question whether undoubted facts justify a finding that an employee
at a particular time and place was acting within the scope of his em-
ployment is for determination by the court.

" An employer is not liable for the negligence of an employee who has
deviated from the course of his employment occuring prior to the time
when the purpose of his deviation has been accomplished.

Factual finding that the person operating defendant’s motor vehicle in
the instant case was acting within the course of his employment had no
support in competent evidence.

Omission to produce as witnesses two girls who were riding in defendant’s
taxicab at the time of the accident carries no greater inference against
the defendant than against the plaintiff.

- ON MOTION FOR NEW TRIAL.

Action to recover damages alleged to have been suffered
by plaintiff as a result of collision between his motor vehicle
and a taxicab owned by defendant and driven by one of her
employees at the time of the accident. At the time of the ac-
cident the driver of defendant’s taxicab and a fellow em-
ployee were driving two girls to a restaurant for breakfast.
The employees had finished their regular day’s work and
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were using the taxicab for the ostensible purpose of looking
for a lost hub cap; but, at the time of the accident, they
were not proceeding toward the place where the search was
to be made. The jury awarded damages to the plaintiff. De-
fendant moved for a new trial. Motion sustained. Verdict set
aside. New trial granted. The case fully appears in the opin-
ion.

Edward Stern, for the plaintiff.
Michael Pilot, for the defendant.

Srrring: Sturais, C. J., Trnaxter, Hupson, MANSER, MUR-
cHIE, CHAPMAN, JJ. ‘

MurcHig, J. The defendant here, after jury verdict
awarding $800 to the plaintiff, brings the case forward on a
general motion for new trial but does not contend that the
allegation of excessive damages can be sustained. The case
must be resolved on the question of liability.

The only factual issue involved is whether two girls who
were riding in one of defendant’s taxi-cabs with two of her
employees when the driver thereof negligently collided with
a motor vehicle owned and operated by the plaintiff were
passengers of the defendant. If so, the accident might be
considered as occurring within the scope of the employment
of that driver. Counsel for the plaintiff argues that they
were because the employees referred to them as “passengers”
in statements made to police officers shortly after the acci-
dent. They designated them in the same manner in their
testimony given at the trial, but it is very clear on the record
that they were being driven to a restaurant for breakfast as
personal guests of the driver and his fellow employee and
not as passengers of the defendant. Both men testified that
one of the girls sat in the front seat with the driver and the
other in the rear seat with his companion, notwithstanding

the latter in his statement to the police had indicated that
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he was riding in the front seat. Confronted with his contra-
dictory statement in cross-examination, he insisted that his
verbal testimony was correct and that he might have made
the earlier misstatement as a result of nervousness. ,

The men had driven taxi-cabs for the defendant prior to
the accident, their working hours being from 7 o’clock in the
evening to 7 o'clock in the morning, and their presence in
one of her cabs at 7:45 a.M. when the accident occurred is
accounted for by the fact that one of them in his night driv-
ing on the immediately preceding 12-hour shift had lost a
hub-cap at or near Bull’s Eye Bridge, so-called, in Bangor,
and had been directed to go out and look for it in the early
morning. '

The testimony offers no explanation of the reason why the
employee who was told. to search for the hub-cap during his
working hours started on the errand after his day’s work was
complete, but the jurors might have inferred that his time
was fully occupied to the end ‘of his day on his employer’s
work. If this be assumed, however, there is no basis for a
finding that he was so engaged when plaintiff suffered his
damage.

The evidence is undisputed that on the morning of the ac-
cident the defendant’s employees, who had just completed
their regular day’s work, decided to go together to hunt for
the hub-cap. Before starting on the mission, however, they
went from the defendant’s place of business on Park Street
to Essex Street to pick up two girl friends and take them to
Pilot’s Grill for breakfast. There is no suggestion of com-
petent evidence that the girls were passengers of the defend-
ant or of any fact from which an inference to that effect
might properly be drawn, nor could it reasonably be said
that one intending to travel from the defendant’s office to
Bull’s Eye Bridge might head for his destination by going
either to Essex Street or by driving out Hammond Street
to Pilot’s Grill.
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The principles of law governing the liability of a master
for damage caused by the negligence of his servant are thor-
oughly established. The fundamental rule, as aptly stated in
Copp v. Paradis, 130 Me., 464, 157 A., 228, is that the mas-
ter is liable for any negligence of a servant arising in the
course of his employment and within the scope of his author-
ity. Implicit in the statement of the rule are the limitations
that a master is not responsible for all the acts of one who is
his servant or for any beyond the scope of the defined field.

Whether or not a servant in performing a particular act
at a definite time and place was acting within the scope of
his employment is under proper circumstances a question to
be determined by the trier of facts. Good v. Berrie, 123 Me.,
266, 122 A., 630; Pearl v. Cumberland Sand & Gravel Co., .
189 Me., 411, 31 A. (2d), 418; Stevens v. Frost, 140 Me,, 1,
32 A. (2d), 164. As stated in the last cited case, however, it
is for the Court to say whether the evidence adduced in a
particular case would warrant affirmative finding on the fact.
Here there is no such evidence. Defendant’s employees were
operating her motor vehicle to play about on a frolic of their
own, using a profession of intent to act upon her business as
an excuse for using her taxi-cab. The intention to look for
the master’s hub-cap when the frolic ended, to which one of
the employees testified and which the other did not deny,
does not change the fact that until that end was reached,
they were headed elsewhere than on the master’s business.
They were entertaining friends of their own. In Pearl v.
Cumberland Sand & Gravel Co., supra, where an employee
deviated slightly from the business of his master, factual
finding that the purpose of his deviation had been accom-
plished and the course of his employment resumed was held
to be justified by the testimony. Here the deviation was not
slight but substantial, and there is no basis for a claim that
its purpose had been satisfied when the negligence and re-
sulting damage occurred.
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The plaintiff urges that defendant’s failure to testify in
her own behalf, or to produce either those of her employees
who were at her place of business when the ones whose ac-
tivities are in issue drove away therefrom on the morning
of the accident, or the girls who were in her cab when it oc-
curred, imports that she prefers all adverse inferences prop-
erly deducible therefrom to any definite testimony such wit-
nesses might have been able to present on her behalf. For
this contention the recent cases of Devine v. Tierney et al.,
139 Me., 50, 27 A. (2d), 134, and Bubar v. Bernardo, 139
Me., 82, 27 A. (2d), 593, are cited as authority. It seems
sufficient answer as to the employees that persons who did
not witness the accident could have no knowledge of facts
of controlling value and that the omission to present the
girls as witnesses can carry no greater inference against the
defendant than against the plaintiff.

On the record factual finding that the person operating
defendant’s motor vehicle when plaintiff was damaged in
collision therewith was an employee of the defendant acting
within the scope of his authority and in the course of his
employment has no support in competent evidence.

Motion sustained.
Verdict set aside.
New trial granted.
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ERNEST PARADIS vs. ELIZABETH THORNTON.
Androscoggin. Opinion, July 8, 1944.
Real Estate. Bmkers’ Commissions.

The words “sale” and “sell” in contracts between real estate salesmen
and the owners of property who employ them have well defined mean-
ings that do not restrict them to cover executed sales alone. The words
“to sell” or “to make a sale” in such contracts mean to furnish the
owner of the property with a purchaser “able, ready and willing” to
buy on that owner’s terms.

ON EXCEPTIONS.

Action by the plaintiff to recover a commission on the sale
of real estate of the defendant. On September 11th the plain-
tiff had presented a customer “able, ready and willing” to
buy the property at defendant’s figure, but, upon request for
the papers required for drafting the deed, the defendant re-
fused to complete the trade because a competitor of the plain-
tiff had previously presented a customer willing to buy
but whose ability to buy depended on his ability to raise
money for the purchase price. On September 18th, the cus-
tomer presented by plaintiff’s competitor had secured the
money necessary and defendant sold the property to him and
paid the competitor a commission. The referee to whom the
case was referred found for the plaintiff. Defendant excepted.
Exceptions overruled. The case fully appears in the opinion.

Armand A. Dufresne, for the plaintiff.
Clifford & Clifford, for the defendant.
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Srrrine: Srurcis, C. J., THaxTER, HUpsoN, MANsER, MUR-
cHIE, CHAPMAN, 4J.

PER CURIAM.

Defendant’s exceptions to the acceptance of a referee’s re-
port awarding plaintiff a commission on the sale of real
estate, the right to except on questions of law having been
reserved, allege seven grounds of error, but all of them must
be held groundless if the record contains competent evidence
that the plaintiff sold the property in question.

There is no conflict of testimony as to the meaning and
effect of the words exchanged between the parties to express
their contractual undertaking, although they do not agree
upon the phrasing. It is undoubted that on plaintiff’s solicita-
tion of an opportunity to sell defendant’s tenement house
when other agents were already working on it, there was
mutual understanding that he should be one of several sales-
men and that the agent who made a sale should get the com-
mission.

The conversation between the parties took place in early
August. On September 11th the plaintiff took a prospective
customer to the premises, went over them with the defendant
and the prospect, and accepted a cash payment on account
in a transaction which fixed the selling price at the figure
authorized by defendant. Upon request for the papers which
would permit the drafting of a deed, the defendant refused
to complete the trade because another of her agents had ten-
tatively arranged a sale several days earlier conditional upon
the ability of the intended purchaser to raise a part of the
purchase price on a mortgage loan and defendant had agreed
to wait until September 18th for decision as to whether the
loan would be available.

On September 13th the loan was arranged and defendant
sold the property under the tentative sale, paying a commis-
sion to plaintiff’s competitor who had produced the purchaser
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thereunder. She now contends that her conversation with
plaintiff contemplated a completed sale with deed delivery
and payment of the purchase price, and that if the plaintiff
did not so understand it there was no meeting of the minds
and no contract.

The words “sale” and “sell”” in contracts between real estate
salesmen and the owiers of property who employ them have
well defined meanings that do not restrict them to cover exe-
cuted sales alone. As stated in Walker et al. v. Russell, 240
Mass., 886, 134 N. E., 388, the words “to sell” or “to make a
sale” in such contracts mean to furnish the owner of property
with a purchaser “able, ready and willing” to buy on that
owner’s terms. The plaintiff was entitled to his commission
if he found such a purchaser before any of his competitors and
the referee found that he did. A competitor, it is true, had
earlier found a prospect who was “ready and willing” to buy,
but that intended customer was not “able” to do so and had
not committed himself to pay the purchase price on Septem-
ber 11th when the plaintiff negotiated a sale of property then
unsold. Having done so, he is entitled to tlie agreed compensa-
tion. : :

Ezxceptions overruled.
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CuHARLES RoseEnBLooM ws. Orca LoNDoN.

Cumberland. Opinion, July 19, 1944.
Real Estate Brol;ers. Commissions.

The rule is well settled that to entitle a real estale broker to his commis-
cion he must produce a customer ready, able and willing to buy on the
* terms furnished by the owner.

ON MOTION FOR NEW TRIAL.

Action by plaintiff to recover a commission on real estate.
The plaintiff produced a customer who was willing to buy
but who was unable to meet the terms of the owner. The
jury found for the defendant. Plaintiff moved for a new trial.
Motion overruled. The case fully appears in the opinion.

Harry E. Niwon, for the plaintiff.
Isaac Edward Cohen, for the defendant.

SrrriNg: Sturcrs, C. J., Taaxter, HupsoN, MaANsEr, MUR-
cHiE, CHAPMAN, JJ.

PER cuRiAM.

This is an action to recover a real estate commission. |
After a verdict for the defendant the case is before us on a
general motion by the plaintiff for a new trial.

The defendant who desired to sell certain real estate
owned by her listed it for sale with the plaintiff, a real estate
broker. The price was $3,500 of which $500 was to be paid
down. The balance presumably was to be on a mortgage.
The plaintiff produced a purchaser who was willing to buy
the property and a payment of $50 was made leaving a bal-
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ance of $450 to be paid in cash. The deal fell through be-
cause the purchaser expected to finance the purchase by as-
suming certain mortgages, which were on the property, and
by giving to the defendant a third mortgage for the balance.
There .is no evidence whatever that the defendant ever
agreed, either with the real estate broker or with the pur-
chaser, to accept a third mortgage as part of the payment
of the purchase price.

The rule is well settled that to entitle a real estate broker
to his commission he must produce a customer ready, able
and willing to buy on the terms prescribed by the owner.
Smith v. Lawrence, 98 Me., 92, 56 A., 455 Grant v. Dalton,
120 Me., 350, 114 A., 304.

The jury found that the plaintiff produce,d no such pur-
chaser and the verdict is amply supported by the evidence.

Motion overruled.
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ManNuracTURERS NATIONAL BANK
K
TrusTee UNDER THE WiLL oF HEerBErT F. SHAW
. : AND

CarLeEroN E. Turner, HELEN C. CUSHMAN AND B
Marsorie R. Moorg, Trustees UNDER THE WILL OF
Hereert F. Snaw
vs.

ADELBERT S. WOODWARD,
Androscoggin.  Opinion, July 26, 1944.
Charitable Trusts.

Equity will authorize a deviation from the details prescribed by a testator
for the administration of a trust provided for in his will.

It is a natural and necessary branch of the jurisdiction over charitable
trusts that the means or details prescribed for the administration of such
a trust should be subject to be molded so as to meet any exigency which
may be disclosed by a change of circumstances and to relieve the trust
from a condition which imperils or endangers the charity itself or the
funds provided for its endowment and maintenance.

O~ REPORT.

Bill in equity to determine whether the terms of a chari-
table trust may be so modified as to prevent its failure. By
the terms of his will Herbert F. Shaw gave his house and
lot in trust to the town of Mount Vernon for use as a library
and provided that the residue of his estate be kept as a per-
manent fund the income from which to be used to keep the
buildings in repair and to buy suitable books for the library.
The bill alleged that the trust would fail unless a part of the
income be used for maintenance, such as the employment

\
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of a librarian and a janitor and to pay for heat, light and in-

-surance. Held that_the evidence sustained the allegations
of the bill. Case remanded to sitting justice for a decree in
accordance with the opinion. Costs and reasonable counsel
fees to be fixed by the sitting justice, paid by the trustees
and charged in their probate account. The case fully appears
in the opinion.

ank T. Powe}'s, for the plaintiffs.
- George C. and Donald W. Webber, for the defendant.

Srrring: Sturais, C. J., THaAxTER, HUDSON, MANSER, MUR-
cHIE, CHAPMAN, JJ.

TrHAXTER, J. This bill in equity is before us on report.
Three times before, problems arising out of the effort of Her-
bert F. Shaw to provide by his will for a public library for
the Town of Mount Vernon, have been before this court. The
first case was dismissed without a consideration of the mer-
its. The issues raised by the others have been decided. Man-
ufacturers National Bank, Executor, v. Woodward, 138 Me.,
70, 21 A. (2d), 705; Manufacturers National Bank et al. v.
Woodward, 140 Me., 117, 34 A. (2d), 471. The first of these
latter two arose out of the declination by the town to act as
trustee under the will, which gave the testator’s land and
house with its contents to the town as trustee and the residue
of the estate to the bank as trustee, both of which trusts
were designed “to serve the common purpose of providing a
public library in the town.” It was held that the trust would
not be permitted to fail because of the refusal of the town
to accept the trust. The case was remanded for a decree ap-
pointing new trustees. These were appointed and the sec-
ond of these cases, reported in 140 Me. 117, 34 A. (2d), 471,
was brought by these trustees and by the bank seeking a con-
struction of the first clause of the will. The essential part of
this clause reads as follows:
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. “I .give and bequeath to the Town of Mount Vernon,
Maine, my house and lot, in Mount Vernon Village, for

. use as a public library, and whatever remains after
other sums hereinafter to be named have been disposed
of shall be kept as a permanent fund, the income of -
which shall be used in keeping the buildings in repair
and purchasing suitable books_for the library.”

The court was asked whether the will could be so inter-
preted as to permit the use of the income of the fund for the
necessary expenses in equipping and operating the library.
We held that no foundation was laid for such an interpreta-
tion, for the bill did not allege and there was no evidence
that the trust would fail if such deviation was not permitted.
Following the direction of this court the bill was dismissed

“but such dismissal was without prejudice to the right of the
plaintiffs to bring another bill seeking relief on any proper
equitable ground, either under the rule of cy pres or in ac-
cordance with the doctrine approved in Porter v. Porter, 138
Me., 1, 20 A. (2d), 465, that the mode of administering a
trust may be deviated from where to do so is necessary to
carry out the purpose of the creator of the trust.

The present bill, brought by the same parties, alleges that
there is no money and no prospect of obtaining any for the
running expenses of the library such as the payment for a
janitor and librarian, for fire insurance and for heat and
light, and that the trust will fail unless the trustees are per-
mitted to use a part of the income of the fund for these pur-
poses. The evidence sustains these allegations.

The contention of the defendant is that it will take so
large a part of the income to pay for maintenance that
there will not be a sufficient amount left for the purchase
of books and that the real purpose of the testator will be de-
feated by such suggested modification of the termgs of the
will. We do not think that this result will follow. On the con-
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trary we are of opinion that, if the primary requirement of
maintenance is taken care of, money will be forthcoming
for the purchase of suitable books. The basic contention of
the defendant is that there can be no deviation from the ex-
press provisions of the will because this gift was not for a
general charitable purpose, but rather was limited to a par-
ticular object, and must therefore be carried out strictly
according to the terms as expressed by the testator.

In our opinion the primary intent of the testator was to
establish a public library in the Town of Mount Vernon.
The giving of his house and lot and the establishment of the
trust fund were the means to carry out such purpose. Under
such circumstances it is well settled that equity will apply
the rule of cy pres to prevent a failure of such general chari-
table intent. Snow et al. v. The President and Trustees of
Bowdoin College et als., 133 Me., 195, 175 A., 268, and cases
therein cited. In applying such rule the court may be called
upon, not only to deviate from the particular means which
the testator has prescribed to carry out his wishes, but may
apply the gift to a different object of a similar character.
Jackson v. Phillips, 14 Allen, 539; Snow et al. v. The Presi-
dent and Trustees of Bowdoin College et als., supra, 200,
-and cases therein cited.

It necessarily follows that if the court may, to prevent a
failure of a charitable trust, apply the gift to a different ob-
ject of a similar character, it may modify the method pre-
scribed by the testator for carrying out the specific object.
It is doubtful if such procedure represents a true application
of the rule of cy pres, for a deviation from the express terms
of the grant is often permitted to prevent the failure of a
trust which is not charitable. See Porter v. Porter, supra,
and authorities therein cited. See the following authorities
as illustrating the distinction between the use of the cy pres
power of the court and the modification which equity sanc-
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tions of the method designated by the creator of the trust
for its administration. Dunn v. Ellisor, 225 Ala., 15, 141 So.,
700; Shannon v. Eno, 120 Conn., 77, 179 A., 479; Crerar v.
Williams, 145 111., 625, 34 N. E., 467,21 L. R. A., 454; Webb
v. Webb, 340 111, 407, 172 N. E,, 730, 71 A. L. R, 404; Na-
- tional Bank of Greece v. Savarika, 167 Miss., 571, 148 So.,
649; Lackland v. Walker, 151 Mo., 210, 52 S. W., 414; City
of Philadelphia v. The Heirs of Stephen Girard, 45 Pa., 9, 84
A. M. Dec., 470; City of Providence v. Payne, 47 R. 1., 444,
184 A., 276; Tincher v. Arnold, 147 Fed. 665, 7, L. R. A. N.
S., 471, 8 Ann. Cas. 917; 11 C. J., 358; 14 C. J. S., p. 510,
Sec. 50.
In Stevens v. Smith, 184 Me., 175 (183 A., 844) the court
at page 178 quotes with approval the following language
from the case of Lackland v. Walker, supra:

“‘It is a natural and necessary branch of the juris-
diction over charitable trusts that the means or details
prescribed for the administration of such a trust should
be subject to be molded so as to meet any exigency
which may be disclosed by a change of circumstances,
and to relieve the trust from a condition which imperils
or endangers the charity itself, or the funds provided
for its endowment and maintenance.” ”

The case of Tincher v. Arnold, supra, raises almost exactly
~ the same question as is now before us. A testator devised and
bequeathed the residue of his estate to trustees to manage
and when a fund of a stated amount had been accumulated
to erect a building to be used as a school for the purpose of
educating boys between the ages of 12 and 18 years who
were unable to educate themselves, and then directed that
the remainder of the fund should be kept at interest and the
net income used “for the purpose of paying teachers em-
ployed in said school.” One of the questions before the court
on a bill in equity brought by the heirs-at-law to have the
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residuary clause of the will held void was, to use the lan-
guage of the court in its opinion, whether “the will impera-
tively requires all income to be used for teachers’ wages,
leaving nothing for other things absolutely essential, such
as heating, lighting, care of the schoolhouse, repairs, taxes,
and board and clothing of the boys.” The court held that
education was the dominant purpose of the charity and that
to prevent the failure of that purpose the court would per-
mit the use of a portion of the income for essential main-
tenance. The court said, page 673:

“The whole income cannot be applied, as literally
directed, to teachers’ wages, since there can be no teach-
ing without other things. To earn wages, or have educa-
tion, or carry on the designated school, or make it in
any degree successful, or even tolerable, there must be
heat, and light, and paid labor. To mention education, a
school, a building, and teachers, is to impliedly mention
those things essential to their success, if not to their very
existence. A literal, iron-bound construction makes the
plan impossible, and defeats it. A liberal one saves it,
through a mere change of detail, and thus gives effect to
the testator’s worthy purpose. ‘Qui haeret in ltera,
haeret in cortice.’

“A limited application of the equitable rule of cy pres
or the so-called ‘doctrine of approximation,’ is relied on
for permitting a change of plan, by which the income,
restricted by the will to teachers’ wages, may be partly
applied to other expenses necessarily preceding them.
This is on the theory that the testator’s main purpose
was education, and that he could not have intended to so
limit and hamper the use of the money as to defeat the
very object designed. This dominant purpose to found

" a school and furnish the means of education being clear,
imperfect or impossible details of method may be cor-
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rected, so long as the main object — education — is
secured and preserved.”

In the case now before us it is the duty of the court, in ac-
cordance with these well recognized principles, to so vary
the method prescribed for carrying out this trust that the
underlying wish of the testator to provide a library for the
Town of Mount Vernon may be fulfilled. To that end the
case should be remanded to the sitting justice with direc-
tions to order that so much of the net income of the trust
fund as is not necessary for the repair of the buildings and
for the purchase of suitable books shall be used to pay for
general maintenance of the buildings, such as heat, light,
and insurance and also for the payment of the wages of a
janitor and librarian. If at a later time conditions change
so that it is advisable that the amounts allotted for these
purposes shall be altered, the door of the court is open to
any interested party to seek such modification of the method
adopted as will carry out the benevolent purpose of the tes-
tator. Snow et al. v. The President and Trustees of Bowdoin
College et al., supra.

Case remanded to sitting justice for
a decree in accordance with this opin-
ton. Costs and reasonable counsel fees
to be fixed by the sitting justice, paid
by the trustees and charged in their
probate account.
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CarroLL H. WENTWORTH ET AL.
8.
Puaimip F. CHAPMAN ET AL.

Cumberland. Opinion, August 5, 1944.
Evidence.

Carbon copies of letters written by plaintiffs’ attorney to the defendant
Chapman constituted secondary evidence and under Rule of Court
XXVII were not admissible unless previous notice had been given to
produce the originals, which was not done. Furthermore said letters

contained self-serving statements. Their admission in evidence was er-
roneous and prejudicial.

ON EXCEPTIONS.

Action on the case by plaintiffs to recover dividends al-
leged to have been unlawfully voted and wrongfully and
illegally paid to stockholders of Preble Corporation. Action
was stayed on ground that defendant Chapman was in the
military service. Later, on motion of plaintiffs the order
staying proceedings was ordered vacated and the case set
for trial. Defendants excepted. One exception was to the
admission of evidence. Exception sustained. The case fully
appears in the opinion.

Franklin R. Chesley, for the plaintiffs,
Frank H. Haskell,
Chapman & Chapman, by Clark D. Chapman, for the

defendants.

SirrinG: Sturcis, C. J., TuaxTeEr, HubpsoN, MANsgEr, MUR-
cHIE, CHAPMAN, JJ.
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.

PErR cURIAM.

The issues raised by the exceptions herein originate in an
action on the case brought by the plaintiffs against the
defendants Philip F. Chapman et al., former directors of
the Preble Corporation, to recover dividends alleged to have
been unlawfully voted and wrongfully and illegally paid to
stockholders by said Preble Corporation in violation of Chap.
51, Sec. 34, R. S. 1916. The writ, dated September 30, 1943,
was returnable to the November term, 1943, of the Superior
Court for Cumberland County. Defendant Chapman ap-
peared specially by attorney and filed a motion requesting
the presiding Justice to stay further proceedings in said ac-
tion (as provided in the Soldiers’ and Sailors’ Civil Relief act
of 1940, October 17, 1940, Chap. 888, Sec. 201, 54 Stat. 1178-
1181, 50 U. S. C. A. Appendix Par. 521), for the reason, as
stated in the exceptions, “that he is in the military service
of the United States and is unable to properly prepare and
present his defense in said action.”

The motion was granted and the action was stayed until
further action of the Court. This decision was rendered on
November 29, 1943. On the first day of the December term,
1943, to wit, December 7th, the plaintiffs filed a motion to
vacate the order and decree staying said proceedings. Fol-
lowing hearing on the motion to vacate the said order filed
at said December term, the Judge then presiding ruled that
the said Chapman is a Temporary Coast Guard Reservist
+ and is not entitled as such to the benefits of the Soldiers’ and
Sailors’ Civil Relief Act, and ordered that said stay order,
dated November 29, 1943, be vacated, and the Court then
further ordered that said case be in order for trial at the Feb-
ruary term of the Superior Court within and for said County
of Cumberland on the first Tuesday of February, A. D. 1944.

The defendants present exceptions to five rulings of the
Court below, viz., (1) admission of evidence, (2) that the
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said Chapman is not in the military service of the United
States and is not unable properly to prepare and present his
defense in said action, (3) sufficiency of probative evidence
in support of ruling that said Chapman is not entitled to the
benefit of the Soldiers’ and Sailors’ Civil Relief Act, (4)
constitutionality of said Act as against the claim that “it
abridges his” (Chapman’s) “privileges and immunities as
a citizen of the United States,” and (5) the vacating and
overruling of the previous order granting a stay of said
action.

Of these exceptions, only the first requires consideration.
This raises the admissibility of certain carbon copies of let-
ters written by plaintiffs’ attorney to defendant Chapman.
These copies constituted secondary evidence, and under
Rule of Court XXVII were not admissible, unless previous
notice had been given to produce the originals, which was
not done. Futhermore, the letters contained self-serving
statements. We consider the admission of this evidence er-
roneous and prejudicial.

Exceptions sustained.
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Grace N. JoENsON
" s,

Maine CeNTRAL Rarmmroap Co.

Lincoln. Opinion, August 14, 1944.
Railroads. Evidence. Negligence. Due Care. Exzceptions.

The long established “look and listen” rule is not confined to those who are
conversant with the situation and know the location of railroad grade
crossings.

The law requires that railroads exercise care and prudence commensurate
with the degree of danger involved.

The railroad could not be deemed negligent in complying with order of
Public Utilities Commission, :

In the instant case unlowered gates could not be held to constitute an
invitation to plaintiff to proceed inasmuch as she did not see the gates.

There was plenty of evidence, in the instant case, that the plaintiff was
oblivious to admonitory signals which could clearly be seen and heard;
and if weather conditions were such that she could not hear or see them
it was incumbent on her, in the exercise of due care, to stop temporarily.

Conduct on the part of the plaintiff in the instant case, without which the
accident would not have happened, fell short of that of the typically
prudent man, alert for safety.

Testimony as to knowledge of other accidents which had previously
occurred at this crossing was inadmissible. It is well settled that in cases
of negligence the evidence must be confined to the time, place and cir-
cumstances of the injury.

Testimony as to whether there were lights and signals on both sides of
the track at other crossings was inadmissible.

Evidence of the opinion of a proffered witness that the method of pro-
tection at the crossing was inadequate was inadmissible, opinion evidence
being admissible only when the question at issue is such that the jury
are incompetent to draw their own conclusions from the facts.
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Doubt as to the regularity of exceptions may be regarded as waived when
they are argued on both sides, even though not seasonably filed or as-
sented to by opposing counsel and have only a qualified endorsement by
the presiding justice.

ON EXCEPTIONS.

Action to recover damages for personal injuries sustained
by the plaintiff as a result of a collision between her auto-
mobile and a train of the defendant at a grade crossing. The
plaintiff, a summer visitor in Maine, testified that she was
unfamiliar with the locality, that weather conditions were
such that vision was obscured and that she was entirely un-
aware of the crossing or of the approaching train. Testimony
for the defendant was to the effect that there were flashing
lights, a standard railroad sign 259 feet from the crossing,
a pole bearing the sign “railroad crossing” that the engine
whistled twice and the engine bell was ringing continuously,
that, though the gates were not lowered, that was by order
of the Public Utilities Commission, the gates being lowered
only during the time when freight switching was being done.
The court ordered a verdict for the defendant. The plaintiff
filed exceptions. Exceptions overruled. The case fully ap-
pears in the opinion.

Harvey D. Eaton,
Arthur Garfield Hays, New York, for the plaintiff.
Perkins, Weeks & Hutchins, for the defendant.

SirtinG: Sturecis, C. J., Taaxter, HubsoN, MANsErR, MUR-
cuIg, Cuapman, JJ. -

ManskeRr, J.  This action is for personal injuries sustained
as a result of a railroad grade crossing accident. At the con-
clusion of the evidence, the court ordered a verdict for the
defendant. The case comes forward on exceptions to that
ruling and exceptions to the exclusion of certain evidence.
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The plaintiff was operating a Ford coupe and the collision
occurred with a steamn passenger railroad train at the Main
Street crossing in Wiscasset on the morning of June 26, 1938.
The plaintiff sustained grievous injuries. The train, consist-
ing of engine, baggage car, two coaches and three sleeping
cars (not occupied), was being operated from Portland to
Rockland, and was scheduled to stop at the Wiscasset sta-
tion, about 800 ft. beyond the crossing. The plaintiff had
started out at about 5:30 a.m. standard time from a place
near Thomaston, and had just crossed the bridge over the
Sheepscot River entering Wiscasset. This bridge is a long
one, 22 ft. wide, and runs straight towards the crossing and
at right angles thereto. There is a slight 19, down grade for
about 900 ft. to the proximity of the crossing, where the
road levels off. The roadway of the bridge is of asphalt
planking, and from the bridge is of bituminous construction.
There are buildings in the vicinity of the crossing, one lo-
- cated 17 ft. south of the tracks on one side of the road, and
another 25 ft south on the other side. The distance between
the two buildings is 50 ft.

The plaintifl alleges due care on her part, and that the
railroad was negligent because of a lack of suitable and suf-
ficient signs, signals and warnings to approaching travelers.

According to the undisputed testimony, the visual evi-
dences of the railroad crossing at grade were as follows:

Two parallel sets of railroad tracks; a standard railroad
sign erected under State direction 259 ft. from the crossing;
a pole carrying cross bars, bearing the sign “Railroad Cross-
ing”; a flashing signal, having six lights, with oscillating arm
and disc swinging thereunder; railroad gates or bars extend-
ing upwards; a gateman’s shanty, and finally the train itself
approaching at a speed of from 8 to 10 miles per hour, but
somewhat obscured by the buildings near the crossing.

The audible evidences were: Engine whistle started at
the whistling post, a thousand feet away, and a second time
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when in closer proximity to the crossing; the engine bell,
operated automatically by air valve, and ringing continu-
ously from the whistling post until the accident had taken
place; a gong attached to a wigwag signal and ringing steadi-
ly; the noise of a steam passenger train in operation.

The plaintiff, possessed of normal vision and hearing, was
oblivious of all these portents of peril until the forward part
of the engine passed in front of her car, when it was but a
few feet away. The collision immediately followed.

The plaintiff was a summer visitor who was unfamiliar
with the highway route, having passed over it but once and
then travelling in the opposite direction. Her explanation of
her failure to apprehend any of the signals of an approach-
ing train directly crossing her line of travel was that weather
and road conditions prevented. She asserts that it was rain-
ing hard, that it was misty and foggy, that she was peering
ahead to keep on the highway, that she had previously
passed over a long bridge which had metal expansion joints
every 52 ft. and which caused a recurrent thumping sound,
and that as a result of all these factors, she had slowed
down to a speed of 20 miles per hour. She contends that she
was not chargeable with any want of due care under the
circumstances.

It is true that ofttimes safety methods are designed, as
for instance by the abolition of grade crossings, to prevent
accidents which might otherwise be caused by the failure
of travelers to make use of their normal faculties. The State,
however, permits grade crossings in many places, even in
congested areas, and travelers must expect to find them
throughout the country districts. The law does require that
the railroads exercise care and prudence commensurate
with the degree of danger involved. Dyer v. M. C. R. R. Co.,
120 Me., 154, 113A., 26; Smith v. M. C. R. R. Co., 87 Me.,
339, 82 A, 967.

Under ordinary circumstances, it might have been argued
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that where there were gates installed at a crossing, which
were not lowered at the time a train approached the crossing,
such open gates invited passing, while closed gates might
have prevented it. In the present instance, however, the
plaintiff did not see the gates at all, so she cannot complain
that she was thus led into peril. The record also shows that
a short time before, the Public Utilities Commission had
issued an order for this particular crossing, directing that
the railroad “continue to operate and maintain an automatic
signal with circuit control except that said signal shall be
cut out and in lieu thereof continue manually operated double
gates during such hours of the day as freight train switching
movements are being made over the crossing, or within the
circuit controlling the automatic signal. All train or car
movements shall be restricted to not more than ten miles
per hour.” ‘

 This evidently was to dispense with the automatic au-
dible signals at times when they would otherwise continue to
operate over considerable periods, and be a cause of annoy-
ance to persons in the vicinity. In any event, the railroad
cannot be deemed negligent for complying with an order of
the supervisory State authority.

Counsel for the plaintiff insists that greater precautions
should have been taken by the railroad to protect travelers
ignorant of the proximity of the railroad tracks and obliged
to cope with rain, wind, fog and mist. The only conclusion
that can be reached from the testimony is that, either her
mind was so absorbed with the difficulties of operating her
car under the circumstances, which made her oblivious to
sounds and signals clearly heard by others much farther
away from the scene, or that weather conditions were such
that she should have stopped and waited for them to clear,
as is sometimes necessary in severe temporary storms.

It is also claimed by counsel that the view of the plaintiff
was restricted by buildings in the near vicinity to the cross-
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ing, by the general background of trees and foliage on the
sides of the road beyond the crossing, by advertising signs
and the upward slope of the road in the distance. The plain-
tiff testified that she took note of a sign and of the product
advertised thereon, and she also saw some silver-covered
oil tanks. It is thus apparent that her sight was not blinded,
but that she failed to see signs that were of far greater im-
portance to her traveling safety. Neither does it explain nor
excuse her failure to hear.

The “Look and Listen” rule is firmly established in this
State. In the case of Bordersv.B. & M. R. R., 115 Me., 207,
at 211, 98 A., 662, 664, and which hinged upon the absence
of a gateman whose duty it was to operate the railroad gates,
the general rule is well stated as follows:

“The defendant contends further, in effect, that
even if the flagman was absent, due care on the part
of the plaintiff required him to listen, and to look,
and if he could not see, to stop, before he reached the
crossing, and particularly so, because it was a “blind
crossing.” Though negligence is a question for the
jury, when the facts are in dispute, or when intelligent
and fair minded men may reasonably differ in their
conclusions, yet, because the inference of negligence
in such cases is so indisputable, the rule is firmly es-
tablished in this State and elsewhere that it is as a
matter of law negligence per se for one to attempt to
cross a railroad track without first looking and listen-
ing for a coming train if there is a chance for doing
$0. . . . It is the duty of the traveler to listen and to
look, and if obstacles prevent his looking, he should
stop if there is any room for doubt. The rule of due
care is not satisfied with any lesser degree of watch-
fulness. And if all travelers observed this rule the
number of railroad crossing accidents would be re-
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duced to a negligible minimum. In this case the plain-
tiff did not look until too late.” See also cases cited.

If she had listened, she could indubitably have heard
warnings which a number of witnesses testified were clearly
audible, and whose testimony is not denied.

The “Look and Listen” rule is not confined to those who
are conversant with the situation and know that a railroad
crosses the highway in that location. Travelers from other
States who are not familiar with the territory are not im-
mune from the operation of this rule. As well might it be
said that a Maine automobilist in Boston could drive through
red stop lights on the streets and claim that he was absolved
from responsibility because he was looking at something else
and did not see the signal.

In Witherly v. B. & A. Ry., 131 Me., 4, 158 A., 362, 364,

.the accident happened at night, and our Court said that this
fact furnished no excuse.

“A greater degree of precaution must be exercised
when darkness throws a mantle over vision.”

The Court also called attention to the fact that the plain-
tiff appeared to have been heedless of admonitory signs and
that “He could not abandon circumspection, and, injury be-
falling him, charge his delinquency to the railroad.”

A further observation of this Court is pertinent to the
present situation:

“It is unmistakably apparent that conduct on the part
of the plaintiff, without which the accident would not
have happened, fell short of that of the typically pru-
dent man, alert for safety. Both authority and com-
mon sense bar him from recovery. Plaintiff was right-
ly condemned of negligence, as a matter of law. No
legal principle compels a judge to allow a jury to ren-
der a merely idle verdict.”
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EXCEPTIONS TO EXCLUSION OF EVIDENCE.

Consideration will be given to evidence excluded, although
exceptions relating thereto were not seasonably filed, were
not assented to by counsel for the defendant, and received
only the qualified endorsement of the presiding justice “Al-
lowed, if allowable.” The exceptions were argued on both
sides, and doubt as to their regularity may be regarded as
waived.

Counsel for the plaintiff asked a physician, who testified
concerning her injuries, “Have you knowledge of other acci-
dents that occurred at this crossing prior to the Johnson
accident?”

The train conductor was asked, in cross-examination: “At
any of these crossings, these so-called blind crossings, are
there lights and signals on both sides of the track?”

The same witness was asked in further cross-examination:
“Isn’t the removal of gates where there is no train man to
tend them, isn’t that a better protection?”

The foregoing questions were excluded and exceptions
taken. Such testimony is clearly inadmissible under our evi-
dentiary rules.

“It is a well settled and familiar rule that in cases of
negligence the evidence must be confined to the time
and place and circumstances of the injury.” Dam-
ren v. Trask, 102 Me., 39. See also 52 C. J., Railroads,
§1991.

As to the first and second questions in particular, we find
in Parker v. Pub. Co., 69 Me., 173, the following:

“Such evidence tends to'draw away the minds of the
jury from the point in issue, and to excite prejudice
and mislead them; and, moreover, the adverse party,
having no notice of such a course of evidence, is not
prepared to rebut it.”
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Further,

“If evidence of this character is receivable contradic-
tory proofs would be admissible, and there would be
as many collateral issues as there were collateral facts
and witnesses testifying to them.”

Again, as to the third question, it was not germane to the
facts here existent. As before noted, the plaintiff had testi-
fied that she saw no gates and no admonitory signals. Again,
the railroad was required by the order of the P. U. C. to use
gates at certain times during the day and not to use them
at other times, and cannot be charged with negligence for
its compliance with such order.

The plaintiff, at the close of the defendant’s case, made
an offer to produce a witiiess who, it was said, would testify
that in his opinion the method of protection at the cross-
ing was not adequate. This proffer was rejected and the evi-
dence excluded. ) .

There is plausibility to the contention that the opinion of
an expert witness on scientific matters may tend to enlighten
the minds of the jury as to things not within their ken. Such
opinions may, in the discretion of the presiding Justice, be
admitted. ' ‘ :

When the facts and rules of law applicable thereto are
plain, they do not require expert opinions which may lead
to an exposition of methods that would transcend the legal
duty of the defendant and so becloud rather than illuminate
the issue. Here the circumstances and conditions were such
that men of ordinary experience and intelligence might be
presumed capable of drawing conclusions from evidence of
eye witnesses without the assistance of expert testimony.
The issue here was whether, as a fact, the admonitory signals
were sufficient to warn a traveler exercising due care for his
own protection. Such traveler is not entitled to have such
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measures taken or devices used as would save him from the
-consequences of his own negligence.

In State v. Watson, 65 Me., 74, the Court quoted as the
rule, that '

“The only cases in which opinion is evidence are those
where the nature of the question involved is such that
the jury are incompetent 1o draw their own conclu-
sions from the facts without the aid of persons pos-
sessing peculiar skill and knowledge respecting such
facts.”

See also Conley v. Gas Light Co., 99 Me., 57, 58 A., 61.

Of the same general character was the request of counsel
for the plaintiff to introduce a subsequent supplemental or-
der of the Public Utilities Commission, directing a change
in the safety devices, by the elimination of gates and the
installation of an additional automatic flasher light signal.
Under the rules stated with reference to the first three ex-
ceptions, such evidence was likewise inadmissible.

All exceptions overruled.
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Crty oF AuGcusTa
8.
InmABITANTS OF THE TowN or MEXIcCO.

Kennebec. Opinion, August 22, 1944.
Paupers. Statutes. Legislative Intent.

Following the amendment of R. S. 1930, Chap. 383, Sec. 1, Par. III, by P.
L. 1933, Chap. 208, Sec. 3, the pauper settlement of an illegitimate child
derived at birth from its mother follows and changes with her sub-
sequent pauper settlements, where there has been neither emancipation
nor acquisition by the child of a new pauper settlement in its own right.

In the construction of statutes, the intention of the legislature governs.

There is a recognized principle that settlement of children should follow
that of the parent responsible for their support.

Omission of words,in an amending statute appearing in the amended sta-
tute raises an inference that a change in the law was intended.

A settlement may be acquired derivatively as well as otherwise.

The amendment of 1933 was not confined to prospective operation,

ON REPORT.

Action by plaintiff to recover for supplies furnished to a
pauper alleged to have his pauper settlement in the defend-
ant town. The principle question involved was whether the
pauper settlement of an illegitimate child continues to be
that derived at birth from the mother or follows her sub-
sequent pauper settlements previous to the acquisition by
the child of a pauper settlement in its own right. In the
instant case, the mother’s pauper settlement at the time of
the birth of her illegitimate child was in Augusta. Subse-
quently she married a man not the child’s father whose pau-
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per settlement, at the time the supplies were furnished, was
in the town of Mexico, which then became the settlement of
the mother. Held that since sine the enactment of Chapter
208, P. L., 1983, Section 3, the child takes newly derived
pauper settlements of its mother as they come into existence
until the child acquires another in its own right. Case re-
manded to Court below for entry of judgment for plaintiff.
The case fully appears in the opinion.

George H. Hunt, for the plaintiff.
Fred E. Hanscom, for the defendant.

SirriNG:  Sturecrs, C. J., TuaxteEr, Hubson, MANSER, MUR-
cHIE, CHAPMAN, JJ.

Hvupson, J. This pauper casé is reported upon an agreed
statement of facts. The principal question is whether the
pauper settlement of an illegitimate child derived at birth
from its mother follows and changes with her subsequent
pauper settlements. Herein there was neither emancipation
nor acquisition by the child of a new pauper settlement in
its own right.

R. S. 1930, Chap. 33, Sec. 1, Par. III, provided that “Il-
legitimate children have the settlement of their mother, at
the time of their birth . ..” (Italics ours.) But this
statute was amended by P. L. 1933, Chap. 203, Sec. 3, to
read as follows: “Illegitimate children have the settlement
of their mother. . ..” Prior to this amendment it is conceded-
that an illegitimate child took the pauper settlement of its
mother at birth, and that that settlement remained until it
. gained one in its own right, even though the mother sub-
sequently acquired another. Hallowell v. Augusta, 52 Me.,
216, 219; Houlton v. Lubec, 35 Me., 411, 413; and Biddeford
v.8Saco, 7 Me., 270, 272.

In the case at bar, the mother’s pauper settlement at the
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time of the birth of the child, the pauper, was in Augusta,
and consequently it took its settlement in that city. Sub-
sequently the mother married one not the child’s father,
whose pauper settlement, when the supplies were furnished
in 1939 and 1940, was in the town of Mexico, which then,
by reason of the marriage, became the settlement of the
mother. The claim of the plaintiff is that under the law as
amended the child’s settlement followed that of its mother
and so was in Mexico. The defendants, however, insist that
in spite of the amendment it remained in Augusta, the
mother’s settlement at the time of the child’s birth.

Thus we must decide whether the amendment of 1933
changed the existing law. We seek the intention of the legis-
lature, for that is fundamental in the construction of statutes.
Guilford v. Monson, 134 Me., 261, 265, 185 A., 517.

The only change in the reading of the statute when a-
mended was the deletion of the words “at the time of their
birth.” Tt is said that this was simply a striking of surplus-
age without change of meaning. We do not think so. Before
the amendment the pauper settlement taken by the child
was only that of the mother at the time of birth. The statute
fixed the time and place when and where it was taken and as
taken it remained. The effect of omitting the words “at the
time of their birth” was to remove the specific time when
and place where the child first took its settlement and leave
it so that it had the settlement of the mother at any and all
times prior to its emancipation or acquisition of a settlement
in its own right.

Thus by the amendment was established in this regard
the same law for the illegitimate child with relation to the
mother’s pauper settlement that obtained for a legitimate
child with relation to its father’s settlement. As a legitimate
child follows its father’s pauper settlement; so under the
amendment an illegitimate child would follow its mother’s
settlement. Giving the illegitimate child the pauper settle-
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ment of the mother not only at birth but later when and if
changed would tend to prevent their separation when being
relieved from distress and preserve intactness of the family.
To prevent such separation and to accord the illegitimate
child the same privilege that the legitimate had we think was
the reason for the amendment.

Furthermore, it “recognizes the underlying principle that
settlement of children should follow that of the parent who
was responsible for their support.” Guilford v. Monson,
supra, on page 264. Following the marriage of this pauper’s
mother, the mother still had the duty to support her illegiti-
mate child. ‘

Omission of words in an amending statute appearing in
the amended statute raises an inference that a change in
the law was intended. Guilford & Sangerville Water District
v. Sangerville Water Supply Co., et als., 130 Me., 217, 222,
154 A., 567, and cases therein cited. Also see Opinions of
Justices, 46 Me., on page 578. The Court must not assume
that such omission was accidental and then by construc-
tion insert what may have been omitted by design. Union
Ins. Co. v. Greenleaf, 64 Me., 123, 129. It belongs to the
legislature to supply an accidental omission. Kelton v. Hill,
59 Me., 259, 261. We regard the omission of these words in
the instant case intentional and for the purpose of changing
the law for the benefit of illegitimate children, as above in-
dicated. ’

Chap. 33, Sec. 3, R. S. 1930, as amended by Chap. 113,
P. L. 1937, reads in part as follows:

“Settlements acquired under existing laws, remain
until new ones are acquired or until lost under the
provisions of this section. Former settlements are de-
feated by the acquisition of new ones.”

The defendants contend that the pauper herein never
acquired a settlement in tts own right and consequently that
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the settlement it derived from its mother at birth remained,
although the mother’s settlement changed.

But a settlement may be acquired derivatively as well as
otherwise. The defendants construe the words “remain until
new ones are acquired” as not embracing a settlement ac-
quired by derivation. The statute does not so state. If that
construction were accepted, then a legitimate child of a
father having a derived pauper settlement in the state would
continue to retain its settlement as taken at birth and not
follow its father’s settlement subsequently acquired by deri-
vation. Such is not the law.

In the instant case there was no new settlement gained.
by the pauper itself as distinguished from a derivative set-
tlement. We are dealing only with two claimed derived set-
tlements, the one at birth from its mother and the other
derived later from its mother upon its mother’s marriage.
It is not a question of loss of the first derived settlement
by reason of a later one acquired by the pauper in its own
right, but whether the second alleged derived pauper set-
tlement in the defendant town defeated the first derived

" settlement in the plaintiff town.

In Inhabitants of Albany v. Inhabitants of Norway, 107
Me., 174, 77 A., 718, the child pauper, a minor, was born in
the plaintiff town. Its parents were divorced, and custody
was decreed to the mother. At that time neither parent had
a pauper settlement in this state, and the father did not
subsequently acquire one. Following the divorce, the mother
‘married again, and her second husband had a pauper set-
tlement in the defendant town. They too were divorced and
afterwards the mother, during the minority of the child,
married her third husband, whose pauper settlement was in
the plaintiff town. The pauper was a minor at the time the
supplies were furnished and had not gained a settlement in
its own right. Thé Court held that in spite of the statute now
appearing in Chap. 33, Sec. 3, R. S. 1930, as amended, relied
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upon by the defendants herein, the first derived settlement

by the child from its mother followed the subsequently de- -
rived settlements of the mother, and so gave judgment for

the defendants.

We hold that an illegitimate child when born not only
has the then pauper settlement of the mother but, since the
amendment of 1933, takes newly derived settlements of the
mother as they come into existence until the child acquires
another in its own right. ‘

The defendants also contend that the amendment in 1933
had only prospective operation and so did not alter the sta-
tus of settlements already existing at the time of its passage.
But “Such is not the law.” Inhabitants of the Town of Mer-
cer v. Inhabitants of the Town of Anson, 140 Me., 214,
36 A. (2d), 255; Inhabitants of the City of Hallowell v. In-
habitants of the City of Portland, 139, Me., 85,26 A., (2d),
652.
~ In accordance with the stipulation, liability of the defend-
ants having been established, this case is remanded to the
Court below for entry of judgment for plaintiff in the amount
of $152.46 and costs.

So ordered.

DISSENTING OPINION.

Murcaig, J. I am unable to persuade myself, notwith-
standing a real effort to do so induced by the fact that my
associates are unanimous in the view, that the Legislature"
intended P. L. 1933, Chap. 203, the third section of which is
construed by them without reference to other changes made
by the Act in our pauper law, to provide that an illegitimate
child should follow a settlement of its mother derived by her
through marriage. In my view the intention, as part of a
general policy that the settlement of every member of a
family should follow the family head, was that an illegiti-
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mate child should follow its unmarried mother. The marriage
of a mother does not make her illegitimate child a member
of the family of the husband.

The majority opinion is grounded in the established prin-
ciples that legislative intention governs the construction of
statutes and that deletion of words shows intent to change
existing law, but it ignores the principles that intention
should be sought by construing enactments as entireties,
Smith v. Chase, 71 Me., 164; Berry v. Clary et al., 77 Me.,
482, 1 A., 860; State v. Frederickson, 101 Me., 37, 63 A., 535,
6 L. R. A. N. S. 186; Inhabitants of Guilford v. Inhabitants
of Monson, 134 Me., 261, 185 A., 517, “taking all sections

. . and coustruing them together”, Comstock’s Case, 129
Me., 467, 152 A., 618, and that our “pauper statute is one
body of law”, Inhabitants of Friendship v. Inhabitants of
Bristol, 132 Me., 285, 170 A., 496.

The opinion declares that the purposes of the amendment
of R. S. 1930, Chap. 383, Sec 1, Par. III, were to “preserve
intactness” for a family comprising a husband, wife and
illegitimate child and “accord the illegitimate child the same
privilege” as the legitimate, and supports the construction
declared as recognizing ‘“‘the underlying principle that set-
tlement of children should follow that of the parent who was
responsible for their support”, citing the Guilford case, supra.

This underlying principle dictated no legislation in this
State for more than a century prior'to the enactment of P.
L. 1929, Chap. 191, wherein earlier language giving legiti-
mate children the settlement of the father if he had one in
the State was qualified restrictively to exclude a child given
into the custody of its mother by divorce decree. It was
applied restrictively in the Guilford case to exclude the child
of a living father divorced from his wife from that direct
stepfather control established by P. L. 1933, Chap. 203, Sec.
2, and abandoned by P. L. 1985, Chap. 186. It is used by the
majority of the Court to enlarge rather than restrict a field
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defined by legislation in something less than clear and unam-
biguous terms. .

Our pauper law from 1821 to 1933 provided that the set-
tlement of a wife and a legitimate child should follow the
husband and father only if he had one in the State, although
he was responsible for the support of both regardless of his
settlement. By judicial construction, it gave a legitimate
child by derivation any settlement which its widowed mother
derived from its stepfather, Inhabitants of Parsonsfield v.
Inhabitants of Kennebunkport, 4 Me., 47, although the mar-
riage imposed no liability on that stepfather for its sup-
port, Inhabitants of Dennysville v. Inhabitants of Trescott,
30 Me., 470. From 1857 to 1933 it made the settlement of
an illegitimate child unchangeable from birth to majority
or emancipation, although the mother responsible for its
support might change her own.

Prior to the enactment of P. L. 1933, Chap. 203, a muni-
cipality might have been holden for the support of a wife and
the legitimate child of her husband, although not for that
of the husband and father. It was bound to provide for the
support of a wife and stepchild having no living father, al-
though the stepfather whose settlement imposed the liability
did not stand in loco parentis to the child. It was not obli-
gated for the support of an illegitimate child although the
mother responsible therefor might have had a settlement
within its borders for many years acquired either directly
or by derivation from a husband.

P. L. 1933, Chap. 203, Secs. 1 and 2 changed R. S. 1930,
Chap. 83, Sec. 1. Pars, I and I, so as to vest complete direct
control of the settlement of wife, legitimate child and step-
child having no living father in the husband, father and step-
father. Sec. 1 deprived a married woman of the capacity to
have any settlement except by derivation from a husband.
Sec. 2 deprived her of the capacity to control the settlement
of her legitimate child and terminated that double deriva-
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tion which had previously operated to give the stepchild the

settlement of its stepfather through her. Sec. 8 changed R..
S. 1930, Chap. 33, Sec 1, Par. III so as to make the settle-

ment of an illegitimate child changeable and vest direct

control thereof in the unmarried mother. That this control

was not intended to be so complete as to have the child

follow a derived settlement seems apparent in the language

of Sec. 1 which draws a distinction between a married woman

and a “woman over 21 years of age, having no husband.”

Section 1 purports to give capacity to the latter to acquire
a settlement of her own, although she possessed it before
passage of the Act. See R. S. 1930, Chap. 33, Sec. 1, Par. VL.
Recital to that effect, declaratory of existing law, in an act
giving the head of a family comprising a husband, his wife
and a stepchild having no living father complete direct con-
trol over the settlement of himself, his wife and stepchild,
convinces me that the amendment of R. S. 1930, Chap. 33,
Sec. 1, Par. I11, contained in P. L. 1933, Chap. 203, Sec. 3,
was intended only to give an unmarried mother who was the
head of a family and over 21 years of age corresponding
control over the settlement of herself and her illegitimate
child.

In the Guilford case, supra, on which the majority opinion
depends for its assertion of an underlying principle, it is ex-
pressly stated that construction should conform to esta-
blished principles of law and obviate “anomalous and ab-
surd situations.” These are the very reasons which impel
me to record my dissent for it was our law prior to 1933
that one marrying the mother of an illegitimate child was
not obligated for its support and that the burden thereof
did not fall on the town wherein the husband had his set-
tlement. Neither of these principles has been changed by
clear and unequivocal language. To me construing one sec-
tion of a legislative act to change well-established law by
giving an illegitimate child a pauper settlement through that
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very system of double derivation which another section
abolishes for a legitimate child who might be its half-
brother is anomalous and absurd, and presents concurrent
amendments to our pauper law as “an incongruous, arbitrary
and exceptional conglomeration” when they might be made
“a consistent and harmonious whole” by limiting the appli-
cation of the amended R. S. 1930, Chap. 33, Sec. 1, Par. 111,
to the illegitimate children of that “woman over 21 years of
age, having no husband” who is indentified in section 1 as
one of the persons to whom the legislation as a whole was
especially intended to relate. The Smith and Guilford cases
supra, carry declaration that consistency and not conglom-
eration should be the objective of all statutory construction.

The Legislature which enacted P. L. 1933, Chap. 203 ap-
pointed a recess committee to study our pauper laws. Its
report to the succeeding Legislature is found in Legislative
Document No. 622 of the 87th Legislature. It seems fair to
assume that the abandoment of stepfather control over the
settlement of legitimate children, carried by P. L. 1985, Chap:
186, was intended to continue the attempt made in 1933 to
provide a uniform and readily applicable basis for determin-
ing the settlements of paupers by eliminating from the con-
trol of the head of a famly all the members except a wife
and his own children. If this was the intention in 1935, it is
apparent that the members of the 87th Legislature did not
construe the 1933 law, in the enactment of which many of its
members participated, as it is now interpreted by the Court
majority.
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EarLE ToBEY
8.

JoserH PouLIN.
Somerset. Opinion, August 22, 1944.

Receivers. Judicial Sales. Collateral Attack.

A receiver’s sale is a judicial sale and the receiver acts only as an officer
of the court, sells as and for the court, and sales conducted by him
must be confirmed in order to be valid.

It is a general rule that a sale by a receiver is not complete and binding
until the same is subsequently reported and confirmed by the court.

If an offer for property in the hands of a receiver is reported to the court
and a sale to that purchaser in exact compliance with the offer is author-
ized the order is deemed an acceptance of the offer and a confirmation
of the sale and no other and further confirmation is necessary.

If a purchaser at a receiver’s sale refuses to pay the purchase price as
ordered and agreed, it is the duty of the receiver to report the default
to the court, which, if the sale has been confirmed, may order the pur-
chaser to complete payment and hold him in contempt for noncompliance
with the order, or order a resale, charging him with any deficiency in
the original sale price which may arise, or not, as discretion dictates.

If a resale is not ordered made at the risk of the first purchaser he is not
liable for any loss on the sale which may result.

The Supreme Judicial Court for the County of Kennebec had the power
and authority in the proceedings for the liquidation of the Augusta Trust
Company to order the receiver to resell the Jones farm, so-called, on the
failure of the first purchaser to make payments as required by its decree
and his agreement, and to order a resale would seem to have been an
exercise of sound discretion and good judgment.

Inasmuch as the Supreme Judicial Court for the County of Kennebec had
Jjurisdiction over the subject matter and all interested parties, its decree
ordering a resale of the Jones farm was a final and conclusive judgment.

If there was irregularity or improvidence in the entry of that decree or
its execution, the appropriate method of obtaining relief was by proper

'



Me.] TOBEY ¥. POULIN. 59

proéeedings in that Court; and an independent collateral action for that
purpose does not lie and cannot be entertained.

As the instant case was a collateral attack upon the decree of resale by
the Supreme Judicial Court for the County of Kennebec, the appeal
taken below was sustained. )

ON APPEAL.

Bill in equity to compel the defendant to convey a certain
farm to the plaintiff. In the course of the liquidation of the
Augusta Trust Company by the Supreme Judicial Court for
the County of Kennebec, the receivers were authorized to
sell the Jones farm, so-called, owned by the bank to the
plaintiff or his nominee for $1,500, payable $500 down and
$20 a month thereafter with interest at 6 per cent on un-
paid balances, plus taxes and insurance. For the next two
years and a little more plaintiff paid the required monthly
installments, interest and part of the insurance premiums
but neither the taxes nor the down payment. Although
plaintiff was advised by the receiver that he must comply
with the terms of the order of sale, or the property would
be resold, he made no payments and was notified that the
farm would be resold. Subsequently, the Supreme Judicial
Court which had ordered the sale of the property to the
plaintiff authorized the receiver to resell the property to
the defendant. In this independent action in another court,
the plaintiff sought to compel the defendant to convey the
property to him. The court below sustained the bill and or-
dered a conveyance of the property to the plaintiff. De-
fendant filed an appeal. Appeal sustained. Case remanded
for entry of decree dismissing bill with costs. The case fully
appears in the opinion. :

Harvey D. Eaton, for the plaintiff.

Jerome G. Daviau, for the defendant.
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Sitring: Sturats, C. J., TaaxTrer, HupsoN, MANSER, MUR-
cHIE, CHAPMAN, JJ.

Sturecis, C. J. In the course of the liquidation of the
Augusta Trust Company in proceedings in equity in the
Supreme Judicial Court for the County of Kennebec, the
receivers were authorized by decree of August 19, 1940, to
sell the Lillian Jones farm, so-called, in Fairfield, and owned
by the bank, to one Earle Tobey or his nominee, for $1,500
payable $500 down and $20 a month thereafter, with inter-
est at 6 per cent on unpaid balances, plus taxes assessed and
insurance premiums. This decree was issued pursuant to an
offer already submitted by Tobey, and on his agreement to
forthwith comply with the terms of the order of sale, on
October 7, 1940 the receivers allowed him to take possession
of the farm. For the next two years and a little more he paid
the required monthly installments on the purchase price,
interest as it accrued, and part of the insurance premiums
but none of the taxes and in spite of repeated demands by
the receivers never made his down payment.

In January 1943, Tobey was advised, by the receiver then
in office, that he must comply with the terms of the order of
sale at once or the property would be resold, but he made
no further payments and the receiver, being informed that
in addition to these defaults he had been cutting off wood
and timber and selling it on his own account, on June 3,
1948 notified him the farm would be resold the next week
and ordered him to vacate the premises. At this time Tobey
had paid $632.81 on account of the purchase price, interest
and insurance premiums but there was a balance of $1,279.32
and two years’ taxes due, no part of which he has since of-
fered to pay to the receiver.

Following these events the receiver apparently reported
to the Supreme Judicial Court, which had authorized the
sale to Earle Tobey, that he had failed to make the pay-
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ments required by its decree and his agreement, and asked
for authority to accept the offer of one Joseph Poulin who
had learned that the farm was about to be resold because
of the default of the purchaser and agreed to buy it on terms
set forth in the petition. The following decree, -ordering a
resale in compliance with the offer reported, was then on
June 14, 1943 issued:

“Supplementary Decree.
It is hereby ORDERED, ADJUDGED AND DECREED:

That John E. Nelson, the duly appointed and legally
qualified receiver of the Augusta Trust Company, is
hereby authorized and empowered:

To sell to Joseph Poulin, or his nominee, the Jones
| farm, so-called, in Fairfield, Maine, for $1,150 plus two
years’ taxes.”

The resale was made in accordance with the decree and
the receiver delivered his deed to the purchaser. But Tobey
the first purchaser remains in possession of the premises and
refuses to quit.

In this independent action in equity in another court, for-
ward on appeal, Earle Tobey seeks to compel Joseph Poulin
to convey the Jones farm to him on allegations that, by rea-
son of his agreement with the receivers of the Augusta Trust
Company, his continued possession, and payments on ac-
count of the purchase price, he is entitled to complete his
purchase and Poulin bought the farm from the receiver
with notice of his rights. He offers to repay all moneys ex-
pended and prays that the property be impressed with a
trust and ordered transferred to him by proper deed of re-
lease. The pleadings in defense and the proofs show, as al-
ready related, that the plaintiff Tobey attempted to buy
the Jones farm pursuant and subject to a decree of the Su-
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preme Judicial Court for Kennebec County, in proceedings
for the liquidation of the Augusta Trust Company, and by
reason of his failure to pay the purchase price as and when
required and agreed, by decree, in the same proceedings, a
resale of the property to the defendant Poulin was ordered
and completed. The court below sustained the bill brought
in this action with costs and ordered a conveyance of the
Jones farm in accordance with the prayers. The defendant
filed an appeal.

It is elementary that a receivers sale is a judicial sale and
the receiver acts only as an officer of the court, sells as and
for the court, and sales conducted by him must be confirmed
by the court in order to be valid. I Clark on Receivers (2d
Ed.) §482, et seq.; 45 Am. Jur., §385, et seq. While it is the
general rule that a sale by a receiver is not complete and
binding until the sale is subsequently reported and confirmed
by the court, if an offer for property in the hands of a re-
ceiver is reported to the court and a sale to that purchaser
in exact compliance with the offer is authorized, the order
is deemed an acceptance of the offer and a confirmation of
the sale and no other and further confirmation is necessary.
Files v. Brown, 124 Fed., 133, 138; In re Denison, 114 N. Y.,
621, 21 N. E., 97; Yount v. Fagin, et al. (Texas Civ. A) 244
S. W, 1036,1041; 53 Corpus Juris, 212. Confirmation of re-
ceivers sales by either of these methods has long been ac-
cepted as proper practice in this jurdisdiction.

It is also well settled that if a purchaser refuses to pay
the purchase price as ordered and agreed, it is the duty of
the receiver to report the default to the court, which, if the
sale has been confirmed may order the purchaser to com-
plete payment and hold him in contempt for noncompli-
ance with the order, or order a resale, charging him with
any deficiency in the original sales price which may arise,
or not, as discretion dictates. The right of the court to re-
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sell at the first purchaser’s risk, when he fails to comply
with the terms of the sale in making payment, is an implied
condition of every judicial sale, which usually is enforced
but may be disregarded. If a resale is not ordered made at
the risk of the first purchaser he is not liable for any loss on
the sale which may result. 2 Daniell’s Chancery, Pleading
& Practice (6th Am. Ed.), pp. 1281, 1282; 31 Am. Jur.,
Judicial Sales, §249 et seq.; Mount v. Brown, 83 Miss., 566,
69 American Decisions, 362n; 35 Corpus Juris, 118 and cases
cited: Howison v. Oakley, 118 Ala., 215, 23 So. 810; Mari-
ners Savings Bank v. Duca, 98 Conn., 147, 118 A., 820;
Phelan v. Downs, 69 N. Y. S., 875; Camden V. Mayhew, 129
U. S. 78, 9 8. Ct., 246, 32 L. Ed 608.

In the light of the rules stated, the Supreme Judicial Court
for the County of Kennebec clearly had the power and
authority in the proceedings for the liquidation of the Au-
gusta Trust Company there pending, to order the receiver
to resell the Jones farm, so-called, to Joseph Poulin on the
failure of Earle Tobey to whom it had already been sold, to
make payments as required by its decree and his agreement.
As it is clear, in the case here made, that at that time the
purchaser was far in arrears in his payments and indicated
neither ability nor intention to cure his defaults, no reason
for permitting or directing him to complete his purchase is
made to appear and to order a resale would seem to have
been an exercise of sound discretion and good judgment.
The order cannot be set aside in this action.

When the Supreme Judicial Court for the County of Ken-
nebec ordered a resale of the Jones farm, of repeated men-
tion, having jurisdiction over the subject matter and all in-
terested parties its decree was a final and conclusive judg-
ment of the same force and effect as any other final adjudi-
cation of a court of competent jurisdiction. Under it the first
purchaser lost his right to complete his purchase of the prop-
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erty and the new purchaser acquired title to it under the de-
cree ordering a resale. If there was irregularity or improvi-
dence in the entry of that decree or its execution, the ap-
propriate method of obtaining relief is by proper proceed-
ings in the court entering the decree and an independent
collateral action for that purpose deoes not lie and cannot
be entertained. High on Receivers, §196; 31 Am. Jur., 526,
§235n; 35 Corpus Juris, 17n.

As the instant action can only be viewed as a collateral at-
tack upon the decree of resale of June 14, 1943, of the Su-
preme Judicial Court for the County of Kennebec the appeal
taken in the court below must be sustained and the case
remanded for entry of decree dismissing the bill with costs.

Appeal sustained.

Case remanded for entry
of decree dismissing bill
with costs.
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RayMonp A. REMICK, PETITIONER
vs.

June B. RoLLins.
Knox. Opinion, August 31, 1944.
Divorce. Modification of Decree. Judicial Discretion

In matters of the importance indicated in the instant case, the interest of
the parties having regard to due judicial procedure, should be safe-
guarded by a hearing where all the facts are made a matter of record.

Established practice gives parties a right to assume that no change will
be made on an issue which is not formally presented to the Court by
the petition or pleadings.

Upon the record as presented the Court below exceeded its authority and
its discretion.

ON EXCEPTIONS.

Proceedings by plaintiff for modification of a divorce de-
cree. The lower court substituted for the original decree a
decree making radical changes as to property rights and
other important changes, some of which were not prayed for
in plaintiff’s petition. The presiding justice made no finding
of fact and the record failed to show all the facts. Defend-
ant filed exceptions. Exceptions sustained. The case fully
appears in the opinion.

Alan L. Bird, for the petitioner.
Charles T'. Smalley, for the respondent.

SirriNGg: Sturais, C. J., Tauaxrter, Hupson, MaANSER, MUR-
cuie, Cuapman, JJ.
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Per CumlamMm. -

June B. Remick was granted a decree of divorce from her
husband, Raymond A. Remick, on May 11, 1943. The de-
cree contained the following provision: ‘

“That the said June B. Remick, libellant, recover
against the said Raymond A. Remick, libellee, the sum
of fifty thousand dollars, as a specific sum in lieu of
alimony, together with reasonable counsel fees.

“The parties having agreed upon the transfer to the -
libellant of certain real estate, execution to issue in the
sum of forty-three thousand two hundred dollars,
against the said Raymond A. Remick.”

On January 21, 1944, Raymond A. Remick instituted pro-
‘ceedings, asking that the decree be amended as to the pay-
ment of a specific sum in lieu of alimony. Hearing was had
by the presiding Justice on March 1, 1944 in vacation. A de-
cree was filed March 25, 1944, as follows:

“I hereby ORDER, ADJUDGE AND DECREE that the said
decree rendered on the eleventh day of May, A. D.
1943, as relates to the payment of the sum of Fifty
Thousand Dollars ($50,000) due as a specific sum in
lieu of alimony to be paid by petitioner be suspended
and that said decree rendered on the eleventh day of
May, A. D. 1943 be and hereby is changed and amended
so as to read as follows:

That a divorce from the bonds of matrimony, be had
by the said June B. Remick, Libellant, from and
against the said Raymond A. Remick, Libellee, for the
cause of cruel and abusive treatment, and further that
the custody of Raymond A., aged 4 and Peter H., aged
114 years, minor children of the said parties be and is
granted to the said June B. Remick until the further
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order of court subject to the following conditions:

Libellee to pay to libellant the sum of fifty dollars each
month for the support of said children; father to have
the right of visitation and to have said children visit
him at reasonable times and places.”

In terms, the second decree is substituted for the first. It
makes no provision whatever for the payment of any sum
for alimony or in lieu thereof and gives no recognition to
the fact that real estate valued at $6,800 has been transferred
by the libellee to the libellant, nor to the payment, made by
agreement of the parties, as alleged in the petition of ap-
proximately $2,000 by monthly installments in the interim
between the dates of the decrees, nor to the order of the
court for execution to issue.

In matters of the importance here indicated, the interests
of the parties, having regard to due judicial procedure,
should have been safeguarded by hearing where all the facts
were made a matter of record. The testimony of witnesses
was not stenographically reported, and the presiding justice
made no findings of fact. '

The record, as it stands, lacks justification for the elimina-
tion of important property rights, and puts into the realm
of dubiety those formerly adjudicated, as the decree does
not definitely determine them.

There was no prayer in the petition to change any pro-
vision of the original decree as to custody and visitation of
the children, but the new decree makes an alteration in that
respect. Established practice gives parties a right to assume
that no change will be made on an issue which is not formal-
ly presented to the court by the petition or pleadings.

Upon the record as presented, the court exceeded its
authority and its discretion.

Exceptions sustained.
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PorTLAND TERMINAL COMPANY
vSs.

Leo P. Hinps, JorN A. LEsTER AND CHARLES S. CUSHING

Assessors For THE City oF PoORTLAND.

Cumberland. Opinion, September 1, 1944.

Tazxation.

In this State the full power of taxation is vested in the legislature and is
measured not by grant but by limitation, and no tax assessment against
other than the owner of the property is valid except by authority of
legislative enactment. !

Real estate, for the purpose of taxation, includes all lands in the State and
all buildings erected on or affixed to the same.

The interest of the owner of a building is a property right separate and
distinct from the ownership of the land and, for purposes of taxation,
a lessee is the owner of the building and to such lessee the building is
taxable

‘While, for general purposes, a building under such lessee is in this juris-
diction considered personalty by R. S. 1930, Chapter 13, Section 3, as
amended by P. L. 1939, Chapter 210 and P. L. 1942, Spec. Session Chap-
ter 317, Section 4, the building is real estate for the purposes of taxation
and taxable to the building owner.

ON EXCEPTIONS.

Under the provisions of each of forty-one leases from the
Portland Terminal Company, a railroad corporation, to
various lessees, buildings located upon land of that corpora-
tion were owned and occupied by the respective lessees. All
but one of these leases were revocable, and it was provided
therein that the lessee should have the right to remove
buildings upon the termination of the lease. The other lease
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was for a stated period, and it was provided therein that at
the termination of the lease, the building should become
the property of the lessor. A part of the buildings were lo-
cated upon the railroad right of way of the corporation;
others were outside thereof.

The Assessors for the City of Portland wherein the land
was located, taxed each of the buildings to the Portland
Terminal Company under claim that the building was a part
of the real estate and taxable with the land to the owner of
such land.

The Portland Terminal Company appealed from the re-
fusal of the Assessors to abate so much of the taxes as were
assessed against the buildings, to the Superior Court, and
the Court sustained the appeal. The appellees filed excep-
tions. Exceptions overruled. The case fully appears in the
opinion.

Edward W. Wheeler,
Frank A Farrington, for the appellant.

W. Mayo Payson, Portland Corporation Counsel for the
appellees.

SrrriNg:  Sturcts, C. J., Tuaxter, Hupson, MANSER,
Cuaprman, JJ.

Cuapman, J. The above case comes to this court upon
exceptions by the appellees to the decree of the Superior
Court sustaining the appeal of the appellant from the re-
fusal of the appellees, in their capacity as assessors for the
City of Portland, to grant an abatement of taxes assessed
against it.

The essential facts are as follows. Upon land owned by the
appellant, the Portland Terminal Company, a railroad
corporation, were forty-one buildings owned by parties
other than the appellant and occupied by such owners. These
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buildings were established and maintained by the respec-
tive owners upon land leased by the Portland Terminal Com-
pany to such owners. As to all but one of the buildings, the
lease of the land occupied by the building was revocable by
the lessor, and the building was removable by the lessee at
the termination of the lease. In the excepted case the lease
was for a stated term which had not expired at the time of
the assessment which is in question, and the building was
to remain the property of the lessee during the term of the
lease and, at ‘its expiration, to become the property of the
lessor. This lease only was recorded in the Cumberland
Registry of Deeds. '

A part of the buildings were upon land within the located
right of way of the Portland Terminal Company as a railroad
corporation. Other buildings were upon land outside such rail-
road location. So much of the land as was located within the
right of way was exempt from taxation by reason of R. S.
1930, Chap. 12, Sec. 29. That which was without the right
of way was taxable in the same manner as other real estate.
R. S., Chap. 13, Sec. 4.

Fourteen of the buildings were in existence in 1927 and,
in that year, were assessed to the respective owners all of
whom, with one exception, were other than the Portland
Terminal Company. Since 1927 all of the fourteen buildings
have been assessed to the Portland Terminal Company.

In 1988 the building owned by the Portland Terminal
Company was conveyed by that corporation; but ownership
of the land on which it was located was retained.

Twenty-seven of the said forty-one buildings were erected
subsequently to 1927 by the respective owners. In each case
application for building permit was made to the Inspector
of Buildings for the City of Portland, which application in-
cluded the name of the contractor, the name and address of
the owner of the building, the location of the land on which
the building was to be erected and the nature of its con-
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struction. This information was, in each case, ‘communicated
by the Inspector of Buildings to the Assessors for the City
of Portland.

For the year 1942 these forty-one buildings were assessed
to the Portland Terminal Company. Upon the land itself,
which was within the right of way, no tax was assessed. On
the land outside of the right of way tax was assessed, to-
gether with that assessed upon the building. The Portland
Terminal Company paid the taxes so assessed and filed with
the Assessors application for abatement of so much of the
said taxes as were assessed against the buildings, on the
ground that it was not the owner or occupant of the build-
ings. '

The Assessors denied the application, whereupon the Port-
land Terminal Company filed its appeal to the Superior
Court. The justice of that court sustained the appeal and to
that ruling the Assessors filed exceptions to this court.

Examination of the statutes relative to taxation discloses
that R. S., Chap. 13, Sec. 8, provides as follows:

“Real estate, for the purposes of taxation, except as
provided in section six, includes all lands in the state, .
and all buildings erected on or affixed to the same, ... .

Amendments by Chap. 210, P. L. 1939, and Chap. 317,
Sec 4, P. L. 1942, Sp. Sess., add to this statute the following:

»

“Buildings on leased land or on land not owned by the

- owner of the buildings, when situated in any city, town
or plantation shall be considered real estate for purposes
of taxation and shall be taxed in the town, city or
plantation where said land is located; but when such
buildings are located in the unorganized territory they
shall be assessed and taxed as personal property in the
place where located on April 1st annually.”

In the solution of the problem submitted, we are bound
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by certain principles universally recognized in all jurisdic-
tions. First among these principles is thatall taxing power
in the municipality is derived from legislative enactment,
there being no such thing as taxation by implication. 61
Corpus Juris, 81.

Our highest court has said:

“The power of taxation is legislative, and cannot be ex-
ercised otherwise than under the authority of the legis-
lature.” '

Meriwether v. Garrett, 102 U. S., 472, 501, 26 L. Ed. 197
Our own court likewise has said:

“In this State the full power of taxation is vested in the
Legislature and is measured not by grant but by limita-
tion.”

Opinion of Justices, 123 Me., 573, 121 A., 902, 904.

As a corollary to this principle, no tax assessment against
other than the owner of the property is valid except by
authority of legislative enactment.

Mornill v. Lovett, 95 Me., 165, 49 A., 666, 56 L. R. A., 634.
Further:

“It is well settled and familiar law that statutes impos-
ing taxes are to be construed most strongly against the
government, and in favor of the citizen, and are not to
be extended by implication beyond the clear import of
the language used.”

Commonwealth v. Hutzler, 124 Va., 138, 97 S. E., 775, '776.

By R. S., Chap. 13, Secs. 9 and 25, property of the kind
under consideration is taxable to the owner or the party in
possession. Admittedly the appellant was not in possession.
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If the buildings were taxable to the appellant, it was by
reason of its ownership of the land upon which they were
located. :

The exact issue presented has not been previously before
this court. The question has been passed upon, however, in
other jurisdictions and although the tax statutes of the dif-
ferent states are not the same, we believe that the principle
upon which the decisions have been based is applicable to
the case before us.

Opposite results have been reached in the adjudicated
cases, but the courts of those jurisdictions have been, for
the most part, in agreement that the conclusion reached de-
pends upon the view taken as to the nature of the interest
of the building owner. In those jurisdictions where the in-
terest of the building owner is considered a mere contrac-
tual right operative only between the parties thereto, it has
been generally held that the building is taxable to the lessor
as the owner of the entire property while in those jurisdic-
tions where the interest of the building owner attains to the
status of a separable and distinct estate, the building is tax-
able to the building owner. This reasoning would seem to be
a logical application of the rule that property is taxable to
its owner.

The appellees have cited in support of their contention a
line of cases in Massachusetts, namely, Milligan v. Drury,
180 Mass., 428; McGee v. Salem, 149 Mass., 238, 21 N. E.,
386; and Mass. General Hospital v. Belmont, 238 Mass., 396,
181 N. E., 72.

That court held that the building is taxable as a unit with
the land to the landowner and, considered only from that
conclusion, the cases are authority for the position of the
appellees; but the conclusion arrived at is definitely based
upon the view of that court, often referred to as the Mass-
achusetts Rule, that any agreement between the landowner
and the building owner as to the status of the building



74 PORTLAND TERMINAL CO. v. HINDS ET AL. [141

owner’s interest as a separate estate, is operative only as
between the parties to that agreement. It was pointed out
in Peaks v. Hutchinson, 96 Me., 580, 53 A., 38, 59 L. R. A.
279, that our court has not accepted this view as to the na-
ture of the building owner’s interest.

In Mesta Machine Company Case, 347 Penn. St., 191, 32
A., 2d 236, also cited by the appellees, the same conclusion
was reached, as in the Massachusetts cases, where the United
States Government installed machinery in a mill. Although
it was agreed between the owner of the mill, which also
owned the land on which it was located, and the Federal
officials, that the machinery should remain the personal
property of the United States, it was held that the ma-
chinery was part of the real estate and taxable as a part
thereof to the landowner; but, as in the Massachusetts cases,
the reasoning was upon the view that, except as between
the parties to the agreement, there was no interest in the
machinery separable from the real estate. The rule in Penn-
sylvania as to the general nature of the interest in buildings
and fixtures is similar to that in Massachusetts. Hoskin v.
Woodward, 45 Penn. St., 42.

In Comstock v. Waterford, 85 Conn., 6, 81 A., 1059, 37 L.
R. A. N. 8, 1166, likewise cited by the appellees, the same
conclusion was reached as in the Massachusetts and Penn-
sylvania cases. However, the Connecticut court, in Parker
v. Redfield, 10 Conn., 490 and Russell v. City of New Haven,
51 Conn., 259, had held that a building located under like
conditions to the present case is taxable to the owners of
the building.

It is true that the land in each of these cases was exempt
from taxation, but this fact had no part in the result ar-
rived at. The reasoning set forth at length in the Russell v.
City of New Haven case was that the building was “abso-
lutely owned by the lessee” and therefore taxable to him.
The court said:
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“The party is not taxed as lessee but as owner.”

The earlier cases were not referred to in the Comstock v.
Waterford case. We think that this case is of questionable
value because the court, after having adopted a rule of such
far-reaching importance upon careful and extended reason-
ing, disregarded the rule without reconsideration thereof or
giving reasons why it should be ignored.

In Andrews et al v. The Auditor, etc., 28 Grat., (Va.), 115,
also cited by the appellees, there is dicta to the effect that
the building is taxable to the landowner. That question, how-
ever, was not before the court. The decision was that a build-
ing owned by a party other than the landowner and exempt
from taxation is not taxable to the landowner. Moreover,
the court in the opinion said:

“It is a principle firmly settled by numerous deci-
sions, that where a building is erected by one man, on
the land of another, by his permission, upon an agree-
ment or understanding that it may be removed at the
pleasure of the builder, it does not become a part of the
real estate, but continues to be a personal chattel and
the property of the person who erected it.”

As opposed to the conclusion reached in the cases cited
by the appellees, there are several cases in which, on the
ground that the interest of the lessee in a building or fix-
tures erected under agreement with the lessor is a distinct
and separable estate, it has been held that such building or
fixtures are taxable to the lessee as owner thereof. Such a
case is People, ex rel. Muller v. B’d of Assessors, 93 N. Y.,
308. In that case the lessor’s land on which the building was
located was exempt from taxation, but it is apparent that
that fact did not affect the court in arriving at its conclu-
sion. The court reasoned as follows:

“The title and ownership of permanent erections by

I
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one person upon the land of another, in the absence of
contract rights regulating the interests of the respective
parties, generally follows and accrues to the holder of
the title of the land, but it is perfectly competent for
parties by contract to so regulate their respective inter-
ests that one may be the owner of the building and
‘another of the land. (People, ex rel. Van Nest, v.
Commr’s., 80 N. Y., 573; Smith v. Benson, 1 Hill, 176.)
Whether their respective interests under general princi-
ples of law, be termed real estate or personal property is
entirely immaterial to the question under discussion.
The only inquiry at present is whether a several inter-
est may be owned by different persons in the same prem-
ises which may be assessed to its several owners.

“This question has been recently quite frequently de-
cided in this State, and is no longer open to debate.
(People v. Van Nest, supra; People, ex rel. D. & F. R. R.
Co., v Cassity, 46 N. Y., 46; People, ex rel. N. Y. EL
R. R. Co., v. Commissioners of Taxes, 82 id. 460.)”

~ This principle was approved in People ex rel. H. R. Day
Line v. Franck, 257 N. Y., 69, 177 N. E., 812.

We believe this reasoning te be sound and the decision is
of weight with us inasmuch as the view of the New York
court relative to the general status of the building owner’s
interest 1s, unlike that of Massachusetts, the same as that of
- Maine. Smith v. Benson, 1 Hill, 176; Peaks v. Hutchinson,
" supra.

Coming to the same conclusion as People, ex rel. Muller
v. B'd of Assessors, supra, are: Jetton v. University of the
South, 208 US., 489, 28 S. Ct., 375, 52 L. Ed. 584; Pipe Line
Co. v. Berry, 53 N. J. L., 212, 21 A., 490; State ex rel. v.
Mission Free School, 162 Mo., 332, 62 S. W., 998; Ada
‘County v. Bottolfsen, 61 Idaho 363, 102 Pac. (2d), 287;
East Tennessee, V. & G. Ry. Co. v. Mayor, etc., Morristown,
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35S.W., 771 (Tenn.); State ex rel. Hansen S. Co. v. Bodden,
166 Wis., 219, 164 N. W., 1009.

We believe that the buildings such as are under considera-
tion constitute a property right distinct from that of the
landowner, Peaks v. Hutchinson, supra. As property, these
buildings were taxable irrespective of whether they were real
estate or personal property, R. S., Chap. 13, Sec. 2. In this
state, for general purposes, such buildings are considered
personal property, Peaks v. Hutchinson, supra; Simpson V.
Emery, 134 Me., 213, 183 A., 842; but it is within legislative
authority, for the purpose of taxation, to provide that real
estate shall be assessed as personalty or that personalty shall
be taxed as realty. Cooley on Taxation, 4th ed., Volume 3,
Sec. 1065; Jetton v. Uniwversity of the South, supra. We be-
lieve that R. S., Chap. 13, Sec. 3 made such bulldmgs Lax-~
able as real estate wherein it provided that:

“Real estate, for the purposes of taxation, . . . in-
cludes all lands in the state, . . . and all buildings erect-
ed on or affixed to the same, ... .”

This did not, however, change the interest of the building
owner in any other respect. The building was still a property
right and must be taxed to the owner in the absence of legis-
~ lative enactment otherwise.

As'to whether such a building was, for the purpose of tax-
ation, to be considered personal property or real estate, there
has apparently been uncertainty. The briefs of counsel so
indicate, and likewise the history of the taxation of the prop-
erty in question as disclosed by the agreed statement sub-
mitted. It is also apparent that there are difficulties in taxa-
tion of such property as personalty. It would seem entirely
consistent with the situation that existed, for the Legisla-
ture to enact the amendments of 1939 and 1942 definitely
providing that such buildings should

“be considered real estate for the purposes of taxation.”
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There is nothing in such language to indicate any inten-
tion upon the part of the Legislature to affect the nature of
the building owner’s interest other than to make certain
that, for the purposes of taxation, it be considered real estate.

We make no distinction between the buildings located

within the railroad right of way of the appellant and those
located outside thereof. In either case, the building owner
has a property right taxable to him as owner. Nor do we
make a distinction in regard to that building located on the
land, the lease of which provided that, at the termination of
the lease, the building should become the property of the
lessor. During the term of the lease, the lessee was the own-
er of the building and to him it was taxable. People, ex rel.
Muller v. B’d of Assessors, supra; Russell v. City of New
Haven, supra.
- Nor do we find, from examination of our other tax stat-
utes, anything to indicate that the Legislature intended that
the amendatory enactments should carry meaning beyond
the apparent import of the language used. If there are diffi-
culties in enforcing taxation of a building upon leased land
as real estate, as suggested by counsel for the appellees, re-
sort must be had for correction by legislative action.

The justice of the Superior Court was correct in his ruling
sustaining the appeal.

Ezxceptions overruled.
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Morris PERLMAN
8.

SkoLNIcK BuiLping CORPORATION.
Cumberland. Opinion, September 28, 1944. ’

Master and Servant. Evidence.

There was no showing that any responsible officer of the defendant corpora-.

tion knew that plaintiff was working at home on Sundays and evenings as
alleged in his pleadings and on the stand and agreed to pay him for such
work. Therefore, assuming that plaintiff did work at home Sundays and
evenings as alleged in his pleadings and on the stand, he was not entitled
to receive pay for such work in addition to his regular wages.

The record disclosed no necessity for any substantial amount of the Sunday %

and evening work and plaintiff’s assertions as to its performance received
no confirmation in the testimony of witnesses or in the memorandum pre-
sented by the plaintiff.,

Acceptance by the plaintiff without protest of the pay tendered him each
week which did not include pay for overtime, and his failure to claim pay
for the alleged overtime work until he was discharged irresistibly led to
the conclusion that he understood that any work performed at home on
Sundays and in evenings would be covered by his regular wages.

The plaintiff’s claim that he worked at home Sundays and evenings during
the entire period of his employment was not reasonable or probable. Fur-
‘thermore, it was clearly established that he was expressly forbidden to
work on the job on Sundays unless directed to do so and for such author-
ized work he was paid.

Ox MorioN For NEw TRIAL.

Action to recover amount claimed to be due plaintiff as

employee of defendant corporation. The demand was for ex-
penditures for traveling expenses and for overtime work on
Sundays and holidays and in evenings, the total of the claim
being $1,788.29. On trial the jury returned a verdict in plain-
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tiff’s favor for $1,305.66. The defendant filed its general mo-
tion for a new trial. Motion sustained. New trial granted.
The case fully appears in the opinion.

Berman & Berman, Portland,
Sidney W. Wernick, for the plaintiff.

' Bernstein & Bernstein, for the defendant.

SirTing: Sturcts, C. J., THAxTER, HUDSON, MANSER, MUR-
cHIE, CHAPMAN, JJ.

Sturcrts, C. J. In this action Morris Perlman, an engi-
neer for the Skolnick Building Corporation engaged in the
construction of Federal Housing Project, Me., 17038 at
South Portland, Maine, recovered a verdict and the defend-
ant corporation brings forward its general motion for a new
~ trial.

The plaintiff was employed in New York on October 3,
1942 for an indeterminate period at an agreed wage of $100
a week for two weeks and $125 a week thereafter and on a
forty-eight hour weekly basis with time and one-half for
overtime, arrived in South Portland three days later and
worked until June 9, 1943 when he was given a check for his
last week’s pay and discharged. The next day he returned
the check with a demand for $760.34 for alleged services in
New York, traveling expenses to South Portland, overtime on
- Sundays and holidays, and his last week’s pay. He then made
oath to this claim reduced to $746.31 by the elimination of
traveling expenses, filed it with the federal engineer in charge,
and on the refusal of his employer to honor his demands in-
creased his claim to $1,738.29 by making minor changes in
some items and adding charges of $971.10 for evening over-
time work, and brought suit. On trial a verdict of $1,305.66
was returned by the jury.

In the court below the plaintiff testified that he worked
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three days in New York before he came to South Portland,
was promised free transportation and, beginning with the °
first week after he arrived, worked Sundays and holidays on
the job, Sundays and evenings at home studying his field
notes making computations and revising and correcting
plans, and regular hours through the last week he was em-
ployed and for all this he had not been paid. While the plain-
tiff’s statement that he worked three days in New York and
was promised his traveling expenses is categorically denied
and open to doubt the allowance of these charges, correctly
computed, cannot be rejected as manifestly wrong. He is also
entitled to recover his last week’s wages which, subject to
required social security and federal tax reductions, remain
unpaid. But, in so far as the verdict below included the plain-
tiff’s charges for overtime on Sundays, holidays and even-
ings, it has no reasonable warrant in the evidence.

It is clearly established that the plaintiff was expressly for-
bidden to work on the job on Sundays unless directed to do
so and for those authorized he was paid. No more does he
justify his charges for time and one-half on Christmas and
New Years for which, although he was not required to work,
he received regular pay. And his claim, that he worked the
many Sundays and evenings at home alleged in his declara-
tion, is entitled to as little credence. While it may have been
convenient and perhaps profitable for this engineer to now
and then finish his day’s work or prepare for the morrow on
Sundays and evenings at home, that this occurred day in
and day out and week after week, bears neither the impress of
reason or probability. Necessity for any substantial amount
of extra work of this kind cannot be found in the record and
his assertions that he performed it have no confirmation of
convincing worth. The memorandum of his time which he ex-
hibits on its face refutes its verity as a record of original
entries, and his witnesses through lack of knowledge are as
unimpressive.
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But assuming that the plaintiff did work Sundays and eve-
nings at home as he alleges in his pleadings and on the stand,
he cannot on this record recover pay for that service in ad-
dition to his regular wages. He not only does not show that
any responsible officer of the Skolnick Building Corporation
knew that he was working at home and agreed to pay him
for it as overtime, but his conduct leaves no doubt that he
understood any such work would be covered by his regular
wages and for it he expected no extra compensation. The
disclosure of the record that without protest he accepted the
pay tendered him each week, which did not include this over-
time, and never claimed it until he was discharged and then
‘in inconsistent and pyramided demands, leads irresistibly to
that conclusion and compels rejection of this part of the
plaintiff’s demand. Fitzgerald v. Paper Company, 96 Me.,
220, 52 A., 655; Robinette v. Hubbard Coal Min. Co., 88 W.
Va,, 514,107 S. E., 285, 25 A. L. R., 212; 35 Am. Jur., 499nn;
39 Corpus Juris, 157nn.

Although the general verdict returned in this case shows
on its face that some of the plaintiff’s claims for compensa-
tion were rejected and those allowed are not defined it ex-
ceeds the aggregate of all for which he can here recover and
must be set aside.

Motion sustained.
New trial granted.
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Rousina Mansour Roukos
APPELLANT FROM DECREE OF JUDGE OF PROBATE
IN RE EstATE oF MANSOUR HANNA
Rouxkos.

Kennebec. Opinion, October 24, 1944.

Probate Courts.

The Probate Court is a statutory court and must exercise the jurisdiction
vested in it by the statute and in the manner prescribed therein. A fail-
ure to comply with the admonition of the statute will lay its decree open
to direct attack.

There was strong evidence that the decree sought to be annulled was not in
accordance with the statute but rather the result of inadvertence and
mistake and that the dismissal of the petition on the ground that there
was no evidence to sustain it was error.

ON APPEAL AND EXCEPTIONS.

Petition brought in the Probate Court by the widow of a
decedent to annul a decree of that Court granting a license
to sell all of the real estate of the decedent to pay debts. Al-
legations in the petition that the decree of the Probate Court
was the result of proceedings not in accord with the provi-
sions of the statute were not denied. However, the petition
was dismissed by the Judge of Probate. The petitioner ap-
pealed to the Supreme Court of Probate. The presiding jus-
tice of that court issued a decree dismissing the petition on
the ground that there was no evidence in its support. Peti-
tioner filed exceptions. Exceptions sustained. The case fully
‘appears in the opinion.
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Alfred A. Matthieu,

William H. Niehoff, for the appellant.
Gordon F. Gallest,

Harvey D. Eaton, for the appellees.

Srrring: StUurars, C. J., TaaxTER, Hupson, MANSER, MUR-
cHIiE, CHAPMAN, JJ.

CuapmaN, J. Mansour Hanna Roukos, otherwise known
as Mansour John Roukos, died February 3, 1940, testate,
leaving a widow, the appellant in this action, and a brother
and sister. Upon probate of the will the widow waived the
provisions thereof and, by reason of such waiver, took the
same share in the real estate of her deceased husband as is
provided by law in intestate estates. R. S. 1930, Chap. 89,
Secs. 18, 14. *

By Sec. 1, I, of the same chapter, a widow of a person de-
ceased intestate, leaving kindred but no issue, takes one-half
interest in the real estate, subject to the payment of debts;
but, in any event, one-third interest free from payment of
debts.

The inventory of the estate disclosed two parcels of real
estate, one of which was appraised at $6,300, subject to a
mortgage of $600, and the second at $3,000, subject to a
mortgage of $1,100, making a total equity in the real estate
of $7,600.

The executor of the estate presented to the Probate Court
under the provisions of R. S. 1930, Chap. 85, Sec. 1, 1, a pe-
tition alleging that the personal estate was insufficient to
pay the debts of the deceased’s funeral expenses, legacies and
expenses of sale and administration and for the erection of
a suitable marker or gravestone; and that it was therefore
necessary to sell some part of the real estate and, further,
that the residue would be greatly depreciated by the sale of
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any portion thereof. It was asked that license issue to make
sale of the whole of the said real estate.

The petition stated that the debts of the estate amounted
to $352.50 and that the expenses of sale and administration
would amount to $600,—a total of $952.50. It further stated
that the value of the personal estate was $67.16. The peti-
tion was granted and a license issued for the sale of all of
the real estate subject to the right of the widow.

R. S. 1930, Chap. 85, Sec. 1, so far as it applies to a con-
sideration of the case, provides as follows:

“Sec. 1. Judges of probate, who have jurisdiction of
the estate may license the sale, mortgage, lease, or ex-
change of real estate and any interests therein, in
whatever county situated, in the following cases, on’
application:

I. Of executors and administrators, including public
administrators, for power to sell so much of such es-
tate of the deceased as is necessary to pay debts, fu-
" neral charges, legacies, expenses of sale and administra-
. ‘tion, and for the erection of a suitable marker or
gravestone.

“IIT. Of executors, administrators, or guardians,
when it appears by the petition and proof, that the
residue would be greatly depreciated by a sale of any
portion under the foregoing authority, to sell the

" whole, or such parts thereof as will not injure the resi-
due.”

Sale was made to Nimon Rokos Heed and Mary Rokos
Heed, the defendants in this action, and certificate of sale of
two-thirds, undivided, of the real estate of the deceased tes-
tator for the sum of $2,800 was returned into the Probate
Court. Subsequently, the purchasers of the two-thirds inter-
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est brought petition in the Probate Court for partition of
the said properties. The widow appeared in opposition and
claimed that the license and sale which had been granted
were invalid.

The petition was granted, the court holding that the de-
cree was not open to collateral attack; whereupon the pres-
ent action of petition to annul the decree granting license to
sell the real estate was filed. The Probate Court denied the
petition and, upon appeal to the Supreme Court of Probate,
the decision of the Judge of Probate was sustained where-
upon exceptions to his ruling brought the matter to this
court.

The statute above quoted is the authority for a Probate
Court to assume jurisdiction when allegation is made of the
insufficiency of personal property to pay debts, etc., and to
authorize the sale of all of the real estate upon allegation
that the residue would be greatly depreciated by a sale of
any portion. The petition for license to sell contains these al-
legations and the court had jurisdiction to take considera-
tion of the matter and issue decree. It appearing upon the
face of the records of the Probate Court that the statutory
requirements as to procedure had been complied with, the
decree was not open to collateral attack. It was entitled to
full force and credit so long as it remained of record as the
decree of the court. This court so decided when the case was
formerly before us upon exceptions to the decree of the Pro-
bate Court granting to the purchasers of the real estate their
petition for partition. In re Roukos’ Estate, 140 Me., 183,
35 A. (2d), 861.

Howevet, the Probate Court having taken ]urlsdlctlon of
the matter, was bound to proceed, as a fact, to exercise that
jurisdiction in accordance with the admonition of the statute.
The Probate Court is a statutory court and must exercise
the jurisdiction vested in it by the statute and in the man-
ner prescribed therein. Snow v. Russell, 93 Me., 362, 374, 45
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A., 305,74 Am. St. Rep. 850; Thompson, Appellant, 116 Me.,
473, 476, 102 A., 303. A failure to comply with the admoni-
tion of the statute will lay the decree open to direct attack.

The present action is such attack. It claims that the de-
cree was not the result of consideration of the matter in ac-
cordance with the requirements of the statute in that no
proofs in support of such decree were received by the Judge
of Probate.

The contention of the respondents is that the decree in the
Probate Court was upon a matter within its jurisdiction,
and cannot be impeached. Neither in any of the proceedings
upon the record presented nor in the brief of counsel for the
respondents is claim made in justification of the decree on
its merits.

The bill of exceptions allowed by the Presiding Justice of
the Supreme Court of Probate discloses that the petition to
annul set forth every step in the progress of the case from
the beginning of administration in the Probate Court and
that certified copies of all papers in the court below were pre-
sented and received at the hearing by the Presiding Justice
in consideration of the case. All papers so presented in the
Supreme Court of Probate and all docket entries in that
court and in the Probate Court were printed and made a
part of the bill of exceptions.

Counsel for the respondents in their brief claim that the
certified copies of the proceedings in the Probate Court were
before the Supreme Court of Probate for the limited purpose
of “assisting the court to understand the background of the
case” and “not as evidence.” This is not in accordance with
the statement in the bill of exceptions allowed and signed by
the Presiding Justice. We are bound to give credit to the
statements contained in such a bill of exceptions. Colby v.
Tarr, 139 Me., 227, 29 A. (2d), 749. The record does not
show objection raised by the appellees to the allowance of
the bill of exceptions. It must be considered that in the rec-
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ord presented the Presiding Justice had evidence before him.
The decree of the Presiding Justice of the Superior Court,
sitting in the Supreme Court of Probate, contained the fol-
lowing statement: '

“The case comes before the Superior Court, being
the Supreme Court of Probate, on the original peti-
tion, the amendment, and the decree of the Judge of
Probate upon said petition. No evidence was offered
in support of said petition.

“IT IS THEREFORE ORDERED ADJUDGED AND DECREED
that said appeal be and hereby is dismissed for lack
of evidence to support said petition.”

It is apparent that the ruling was based upon the failure to
present evidence extraneous of the complete record of the
steps taken in the proceedings in the Probate Court.

The matters appearing upon the record are of such nature
that, unexplained, they cannot fail to produce the convic-
tion that the decree did not represent a judgment of the
court founded upon proofs as required by the statute. Un-
explained, the records of the Probate Court together with
the allegations of the petition, required the judge to deny the
petition to sell both parcels. According to the inventory,
sworn appraisers appointed by the Probate Court appraised
one parcel of real estate at $1,900 and the other parcel at
$5,700. The discrepancy between the value of the personal
property and the debts was $285.34. To that it was necessary

-to add an estimate of the expense of sale and of the admin-
istration. The estimate of $600 for these expenses was gross-
ly in excess of a fair estimate.

As the matter was presented to the Judge of Probate, in
all reasonable expectation a two-thirds interest of either par-
cel of real estate would sell for more than enough to meet the
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debts and all expenses. The descriptions of the parcels of real
estate, presented in the petition to sell, indicated upon their
face that there was no connection between the parcels that
would cause the value of one to be depreciated if the other
parcel was sold. Yet decree was entered for the sale of both
parcels and a two-thirds interest in real estate valued, ac-
cording to the inventory at $7,600, was sold for $2,800 and
return made to that effect, an amount slightly more than one-
half the value of the interest sold, upon the basis of values
stated in the inventory.

It is true that the values set by the appraisers may have
been incorrect, but the contents of the inventory which had
been accepted by the court could not be entirely disregarded.
Because of the importance of correct values in the inventory
in assessing the inheritance tax, it is significant that no move
was made to correct the inventory if the values put upon the
real estate by the appraisers were so excessive as would be
indicated by the sale price. Likewise the indication upon the
face of the petition to sell that there was no connection be-
tween the parcels such that would cause the residue to be de-
preciated by a sale of any part, was for his consideration.

If there was explanation that would justify a different in-
terpretation of the situation disclosed to the Judge of Pro-
bate upon presentation of the petition to sell the real estate,
~ the respondents have not seen fit to disclose the same. They
likewise have failed to deny the allegations contained in the
petition to annul. It was for the interest of the executor and
the grantees, the defendants in the case, to offer any explan-
ation that would rebut such a lack of justification for the
decree as appears upon the face of the proceedings, and their
failure in these respects cannot be disregarded.

Corrections of the ordinary mistakes of a tribunal in the
interpretation of law or findings of fact should be sought in
appropriate appellate procedure; but the Probate Court in
common with all courts has authority to rectify its own mis-
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’ /
takes if the act complained of is the result of procedure not
in accordance with its authority or is so the result of inad-
vertence or mistake that it is in truth not the act of the court.
31 Am. Jur., Judgments, Sec. 716; Waters v. Stickney, 12
Allen, 1, 90 Am., Dec. 122; Harris v. Starkey, 176 Mass., 445,
57 N. E., 698, 79 A. M., St. Rep., 322.

The information contained in the record before the “Pre-
siding Justice and existence of a decree so inconsistent with
the matters upon the record and apparently so contrary to
equity and justice, unexplained, was ample evidence that
the decree was not the result of the procedure prescribed by
the statute, but rather the consequence of inadvertence and
mistake.

For these reasons the Presiding Justice was in error in dis-
missing the petition for want of evidence. The exceptions
must be sustained. » '

Ezxceptions sustained.
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HeLena C. Rocers, INDIVIDUALLY,
AND AS Executrix UNDER THE WILL oF Davip WALTON

vs.

ARTHUR WALTON AND EDWARD WALTON,
InpivipuALLYy, AND AS TRUSTEES UNDER THE
WiLL oF ANNIE WALTON.

Androscoggin. Opinion, October 24, 1944.

Wills.

The statute giving to the equity court jurisdiction to construe wills should
be liberally interpreted to the end that litigation may be prevented, multi-
plicity of suits avoided, and title to property, both real and personal,
promptly settled.

A bequest or devise to an estate is not necessarily void where the intent of
the testator can be determined.

The intent of the maker of a will is to be determined from the language
used, however inartificial it may be, and the language of the will should
not be construed in its technical sense where it is apparent that the testa-
tor did not so use it. \

ON REPORT.

Suit in equity by the plaintiff as executrix of the will of
David Walton and in her own right as sole beneficiary un-
der his will for the construction of the will of his mother,
Annie Walton. Under the terms of the mother’s will her three
sons, one of whom was David Walton, were appointed execu-
tors and trustees. Subsequent to the death of his mother,
David Walton died without leaving a widow or issue. His
will was duly allowed and the plaintiff under its terms was
appointed executrix. She is also sole beneficiary. She claimed
that by the terms of his mother’s will David Walton’s estate
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was entitled to share in the estate of his mother. Held that
she had a right to bring suit for the construction of Annie
Walton’s will and that it was the intent of Annie Walton to
give to each son a one-third interest in the trust fund which
could pass as his property under his will. Case remanded to
the sitting justice for a decree in accordance with the opinion.
The case fully appears in the opinion.

Fred H. Lancaster,
Marguerite L. O’Roak, for the plaintiff.

Berman & Berman, Lewiston, for the defendant.

Strring: Sturcrts, C. J., Tuaxter, Hubson, ManseEr, Mug-
cuik, CHAPMAN, JJ.

TraaxTER J. The plaintiff, as executrix of the will of
David Walton, and in her own right as sole beneficiary un-
der his will, brings this bill in equity for the construction of
- the will of his mother, Annie Walton, under the terms of
which the plaintiff claims that his estate is entitled to share.
The defendants are the surviving two sons of Annie Walton
and are made parties individually and as trustees of her es-
tate. The case is before us on report on bill, answer, and
agreed statement. .

The will of Annie Walton was executed October 29, 1935.
At that time she had three sons, David, Arthur and Edward.
Two other sons, Fred and Lawrence, had died each leaving a
widow and children. She died April 12, 1936, and her will
was duly allowed in the Probate Court for the County of An-
droscoggin on June 6, 1936. All three sons survived their
mother and in accordance with the terms of her will were
appointed executors and trustees. Subsequent to the death
of the mother, David Walton was divorced. He died with-
out leaving a widow or issue. His will, dated November 13,
1941, was duly allowed and the plaintiff was, in accordance



Me.] ROGERS ?. WALTON. 93

with its terms, appointed executrix. She is the sole benefici-
ary. The two other brothers, who are the surviving trustees
under the will of their mother, claim that neither the income
of the trust created by her will, nor the corpus thereof at its
termination, nor any other part of the property or estate of
Annie Walton became vested in the estate of David Walton
and that no part thereof could be bequeathed or devised by
him. They have accordingly refused to pay over any part of
the income of the trust to the executrix of his estate and
claim that she will not be entitled, either as executrix or in-
dividually, to any of the corpus of the trust on its termina-
tion. ’

After making a few minor bequests, Annie Walton left the
entire residue of her estate in trust to her three surviving
sons. The controversy arises over the terms of this trust. The
essential parts of the will creating it read as follows: .

“Fourth: All the rest, residue and remainder of my
property, both real and personal, and of whatsoever
kind and nature and wherever the same may be lo-
cated or found, which I may own or have a right to
dispose of at my decease, I give, devise and bequeath
to my children who are alive on the date of the execu-
tion of this will in trust, to manage and control the
‘same and particularly to operate my bakery and to
pay all the expenses out of the income and deduct a
reasonable charge from the income for the services of
those children who are actively engaged in the man-
agement of the trust and I direct the trustees to divide
the net income equally among my children who are
alive at the execution of this will.

“Fifth: 1—In the event any of my sons who are
alive at the date of the execution of this will but who
predecease me, leaving child or children, by blood or
by adoption, and a widow who has not remarried at

/
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the time of my decease then the share of such de-
ceased son shall go as follows: From the net income
of my estate during the period of trust the right to the
share of the deceased son shall be shared in the follow-
ing manner, two-thirds thereof to such unmarried
widow and one-third to such child or children in equal
shares and upon the termination of the trust herein,
the same apportionment of the res is to be made, that
is, the widow of a deceased son, which deceased son
was alive on the date of the execution of this will, is
to take two-thirds of the share of said deceased son
and the child or children of said deceased son is to
take one-third, to be divided equally among them
provided there is more than one.

“2—1In the event of any of my sons who are alive at
the date of this will should predecease me, leaving a
widow surviving, who has not remarried at the time
of my decease, but no child or children, then I give,
bequeath and devise the share of ‘such deceased son
to his unmarried widow. .

“8—1In the event any of my said sons should die be-
fore me leaving no widow but leaving children of their
own blood or by legal adoption then I give, devise,
and bequeath to the child or children the right to share
in the proceeds of the trust herein set forth and upon
the termination of the trust, the child or children of
the deceased son who has died since the execution of
this will is to take the share of their deceased father.

“Sizth: Upon the decease of anyone of my children
during the period of this trust there shall be no new
trustee designated to fill the vacancy but the other
children who are alive will continue to manage and
pay over the benefits of this trust until there is only
one trustee living at which time thjs trustee shall lig-

.uidate the residue of my estate in the most expedi-
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tious manner with regard to preserving the value of
the same for the best interest of the devisees under
this will and the trustee may buy the business himself
and to pay therefore a reasonable sum and which sum
is to be approved by the Judge of the Probate Court
in and for the County of Androscoggin and the said
trustee shall thereupon distribute the proceeds of this
trust to the devisees under this will, in paragraph
four, to their estates, and to himself equally.”

The claim of the defendants is, with respect to the income,
that David Walton was entitled to it so long as he lived,
that if he had died leaving a widow or children such widow
or children would have been entitled to it, but that having
died without a widow or children, the income should be dis-
tributed to the surviving children of the testatrix who are
these defendants. As to the principal, the same general claim
is made that “the corpus of the estate should be distrib-
uted” on the termination of the trust “to the last surviving
son and to the widows and children, if any, of any deceased
child.” Though it is not contended that the corpus passes
under the fifth clause of the will, yet, for some reason not
fully comprehended by us, it is suggested that resort should
be had to the fifth clause to interpret what the testatrix
meant by the word “estates” used in the sixth clause and to
determine the proportions in which the survivor and the
widows and children of deceased sons should share.

The statute giving to the equity court jurisdiction to con-
strue wills should be liberally interpreted to the end that liti-
gation may be prevented, multiplicity of suits avoided, and
title to property, both real and personal, promptly settled.
Baldwin v. Bean, 59 Me., 481; Haseltine v. Shepherd, 99 Me.,
495, 59 A., 1025. The plaintiff, as executrix of the will of
David Walton who was a beneficiary under the will of his
mother, certainly had the right to bring such a bill. To be
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sure the question of the disposition of the corpus of the trust
is not a matter of immediate concern to the trustees. But the
reason for the rule laid down in Moore v. Emery, 137 Me.,
259, 18 A., 2d 781, that the court will not construe a will in
order to determine future rights has no application here. The
right of the plaintiff at a future time to share in the corpus
of the estate is inextricably interwoven with her claimed
present right to the income, and she has besides an immedi-
ate problem in deciding whether this right to a share in the
principal of the trust should be included as an asset in the:
inventory of the estate. of David Walton. We are met with
one other requirement which gives us some concern. This is
laid down in Haseltine v. Shepherd, supra, page 504, in the
following language: “It must appear that the language of
the will is such that the parties may reasonably have doubts
concerning its true construction.” We do not quite under-
stand how such doubt can exist here. The language seems
reasonably plain to this court even though it does not to the
parties, or at least to the defendants, who have refused to
.make payments of the income to the executrix of their broth-
er’s estate. But we concede that their claim is honest that
the will is ambiguous; and in the interest of ending a contro-
versy and determining the rights of the parties, we shall not
be too rigid in limiting our authority to act on the prayer of
this bill.

We shall take up first the question as to the right of the
‘plaintiff on the termination of the trust to share in the corpus
of the estate. For our views on this issue will settle her right
to the income.

Annie Walton created a trust of substantially her entire
estate. Her three sons, if they survived her, were to be trus-
tees and beneficiaries and her intention to treat them in ex-
actly the same manner is obvious. The trust was to continue
until there should be but one son surviving, who was charged
with the duty of distributing the principal “to the devisees
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under this will, in paragraph four, to their estates, and to
himself equally.” This language when read in the light of
conditions which would at that time exist seems clear. The
two deceased sons, through their personal representatives
charged with the duty of administering their estates, were to
share equally with the survivor. What else could it mean?
We doubt if any other construction would have been sug-
gested, if the industry of counsel had not discovered certain
cases which seem to lay down the doctrine that a legacy to
the estate of a deceased person is void because an estate as
such is incapable of receiving property. Estate of Glass, 164
Cal., 765, 130 P. 868; In Re Davis’ Estate, 59 P. (2d), 547;
Gardner v. Anderson, 116 Xan., 431, 227 P., 743; Stmmons v.
Spratt, 20 Fla., 495; Martin v. Hale, 167 Tenn., 438, 71 S.
W., 2d, 211. Counsel seem to argue that the language of the
testatrix is ambiguous because of her use of a phrase which,
viewed technically, some courts have held is meaningless. In
the first place we are not satisfied that a single one of the
cases cited by counsel lays down the doctrine that a bequest
or a devise to an estate is necessarily void, when the intent
of a testator in using these words is apparent and when his
obvious purpose can be made effective. Certainly it is not
the rule in Maine where we have consistently sought to de-
termine the intent of the maker of a will from the language
used, however inartificial it may be. And that language
should not be construed in its technical sense where it is ap-
parent that the testator did not so use it. Abbott v. Danforth,
1385 Me., 172, 192 A., 544; Gorham v. Chadwick, 135 Me.,
479, 200 A., 500, 117 A. L. R., 805; Moore v. Emery, supra.
The language of Lindley, L. J. in In Re Morgan (1893), 38
Ch. 222, cited with approval in Abbott v. Danforth, supra,
178, is peculiarly applicable here:

“I should have thought that, upon the will, the
matter was reasonably plain; but we are pressed with
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- authorities. Now, I do not see why, if we can tell what
- a man intends, and can give effect to his intention as
expressed, we should be driven out of it by other cases
- or decisions in other cases. I always protest against
anything of the sort. Many years ago the Courts slid
into the bad habit of deciding one will by the pre-
vious decistons upon other wills. Of course there are
principles of law which are to be applied to all wills;
but if you once get at a man’s intention, and there is
no law to prevent you from giving it effect, effect
- ought to be given to it.”

On the other hand there are cases which hold very definite-
ly that a devise or bequest to an estate may be made effec-
tive where the testator’s intent is plain.-Leary v. Liberty
Trust Co. 272 Mass., 1, 171 N. E., 828, 69 A. L. R., 1239;
Bottomley v. Bottomley, 134, N. J. Eq., 279, 35 A. (2d), 475
(N. J. 1944).

In the Massachusetts case the bequest was “to my said
brother James if he be then living and in event of his death
to his, said James’ estate” ... . James died before his broth-
er. The court pointed out that there is authority that a de-
vise or bequest to an “estate” is too indefinite to be given
a meaning, but, rejecting such a rigid rule, held that it was
its duty to carry out the testator’s intention, which in this
instance was that the “remainder should be taken by those
whom James should designate, not in the sense of incorpo-
rating the will of James into his (Michael’s) will by refer-

“ence, but by making the remainder a part of James’ estate,
James having the right to dispose of the remainder as a part
of his estate as he wished.”

We think that the Massachusetts and New Jersey courts
have stated the rule correctly in holding that a bequest or
devise to an estate is not necessarily void where the intent
of the testator can be determined. Strangely enough, coun-
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sel, having raised up this specter of a legal formalism, almost
immediately shy away from it for their own construction of
what this testatrix meant by the word “estate.” Having
spent no inconsiderable effort in citing cases to the effect
that the language of the testatrix is without meaning, they
now give it a meaning of their own. And so they say that her
property “should go in accordance with the intent of the
testatrix as in this case is found in other portions of her Will,
said Will being read as a whole.” Then they go on to argue
that the word “estates” means “the widows and children of
any deceased son and no one else.” And they claim to find
warrant for this interpretation by reading clause five. Clause
five, however, has no possible bearing on the subject. It
makes provision for the disposition of the share of a child
who might die before the testatrix. She provided for that con-
tingency and for no other. She apparently was content to
trust to the judgment of her sons who might survive to make
disposition of their shares in the light of circumstances which
she could not foresee. To do what counsel now ask of us
would be to make a will not to interpret one.

We think that the intent of the testatrix is clear to give to
each son a one-third interest in the trust fund, which could
pass as his property under his will or as intestate property
if he should leave no will. During the continuance of the
trust he, or in case of his death, his personal representative,
would be entitled to one-third of the net income of the trust.
At the termination of the trust it was her intent that the cor-
pus should be divided into three equal parts, one part going
to the surviving son and each of the other two parts to the
personal representative of each of the sons who had died to
be distributed as a part of the estates of such sons.

The case will be remanded to the sitting justice for a de-
cree in accordance with this opinion.

So ordered.
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Hayngs vs. LincoLn TrusT CoMPANY.
TroMPsoN vs. LincoLNn Trust CoMPANY.
Hosss vs. LincoLn TrusT COMPANY.
Pririp Suepp vs. LincoLN Trust CoMPANY.
VErA SHEDD vs. LiNncoLN TrusT COMPANY.
Brown wvs. LiNncoLN Trust COMPANY.
LintoN vs. LincorNn Trust CoMPANY.

Penobscot. Opinion, October 26, 1944.

Banks and Banking. Account Stated. Agency.

The treasurer of a bank is only its agent, and his conduct is governed by
the general law of agency. The bank is bound so long as he keeps within
the scope of his authority, but is not answerable if he acts beyond his
authority or in his individual capacity.

In the instant case, the Treasurer of the Bank had no implied authority to
pay his individual debts by using the funds of the Bank.

The fact that the Treasurer was personally interested as principal in the
transactions described, was sufficient to put his creditors upon inquiry as
to the actual scope of the Treasurer’s authority as agent of the Bank.

When the Treasurer delivered his personal checks, drawn on his bank,
to creditors for the purpose of paying his debts, such creditors took
the checks at their peril and without recourse against the Bank un-
less the Treasurer had funds on deposit with which to meet the checks.

An “account stated” is an account where the balance due has been ascer-
tained to be correct and is agreed upon, and there is express or implied
promise to pay.

Although after an audit of the Bank’s affairs, some of the plaintiffs
received monthly statements which included the amounts credited to
their accounts by the Treasurer, such monthly statements did not be-
come “accounts stated” because the sums shown as balances had not
been agreed upon as owing to the plaintiffs, and it was understood that
liability was disputed.

The nondelivery by the Bank of deed originally left with plaintiff Vera
Shedd as collateral security, did not create liability on the part of



Me.] HAYNES ET AL. ¥. LINCOLN TRUST CO. 101

the Bank, because there is no evidence of demand by said plaintiff for
its delivery and none of assertion of right of retention by the Bank.

ON REPORT.

Separate actions by the plaintiffs to recover moneys cred-
ited on their deposit books as being due to them as deposi-
tors of funds in the defendant Bank. The Treasurer of the
bank, William M. Noddin, who also acted as its manager
was indebted to each of the plaintiffs in connection with his
personal affairs. In alleged payment on his debts to plain-
tiffs, he drew personal checks in favor of some of the plain-
tiffs, which, when deposited by them, he credited on their
bank deposit books. In the case of Vera Shedd, one of the
plaintiffs, he executed a deed to her of certain real estate as
security for a loan to him, which deed was turned back to
him when the amount of the loan, with interest, was credited
to Vera Shedd on her deposit book. As a matter of fact,
none of his personal checks, given to plaintiffs and received
as deposits by him as Treasurer of the Bank, the amounts of
which were credited in the deposit books, of plaintiffs, were
ever cleared on the records of the Bank, as Noddin at no time
had a balance in the Bank sufficient to meet any of them.
None of the fraudulent acts were known to the plaintiffs or
to the other employees of the Bank. When they were discov-
ered, the plaintiffs were notified that they would not be al-
lowed to draw out any sum which would affect the amounts
fraudulently credited to them by Noddin. This suit was
brought to recover such sums. Judgment for the defendant
was ordered. The case fully appears in the opinion.

Randolph A. Weatherbee,

Fellows & Fellows, by Frank G. Fellows, for the plaintiffs.
James E. Mitchell,

Edgar M. Simpson, for the defendant.
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SitriNg: Stureis, C. J., Taaxrer, Hupson, MANSER, MUR-
cHIE, CHAPMAN, JJ.

Manser, J. On report. The defendant, Lincoln Trust
Company, organized under State laws, is a country commer-
cial bank with savings department. Its Treasurer, William M.
Noddin, acted as manager. There were five employees. None
of the directors lived nearer than fifty miles to the town of
Lincoln. '

Noddin, in addition to his employment in the bank, car-
ried on the business of purchasing and selling lumber on his
own account, in which business the bank was in no wise con-
cerned. :

The plaintiffs in the seven cases presented were all creditors
of Noddin in connection with his personal affairs. Because
of the similarity in the facts, and which involved substanti-
ally the same principles of law, the cases were presented in
one record for determination.

The situation in each case arose from the conduct of Nod-
din in manipulating entries in the books and records of the
Bank, and by the issuance of bank statements or memoranda
designed to show that the debts owed by him to the plaintiffs
were paid, and the amounts thereof ostensibly credited to the
deposits of the plaintiffs in the Bank.

Noddin had a personal checking account with the Bank,
and in the cases of the plaintiffs Haynes, Thompson, Hobbs
and Brown, he drew his own checks, which were deposited by
the recipients, either personally or by mail, to be credited to
their checking accounts in the same Bank. The plaintiff, Vera
Shedd, a sister-in-law of Noddin, was induced by him to al-
low a withdrawal from her savings deposit in the Bank as a
temporary loan to Noddin. As security, Noddin delivered a
deed of real estate executed to her by the wife of Noddin’s
business partner. Later Noddin returned the deposit book
with the entry of a credit by him of the amount borrowed
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. plus.interest. The deed was turned back to him and remained
with his personal papers in the Bank.

The plaintiffs, Philip Shedd and William Linton, each made
temporary loans to Noddin, who later credited the amounts
to their checking accounts in the Bank. ’

Actually, Noddin never used his own funds in any of these
transactions. While he had a personal checking account with
the defendant Bank, his balance was never sufficient to pay
any of the checks he drew connected with the matters now
under consideration, and they were worthless. Receiving the
checks as deposits in his capacity as Treasurer, he then im-
mediately concealed the deposit slips and checks with his
own papers, and the checks were never cleared on the records
of the Bank. The transactions covered a period of several
months, during which time Noddin first falsified the monthly
statements sent out to the plaintiffs who had checking ac-
counts, to make it appear that their actual balance included
the amounts of his ostensible payments. Later, he secretly
charged certain large inactive accounts of other depositors
with withdrawals equalling the false entries he had made,
and entered the sums upon the accounts of his creditors.
From that time on, the books of the Bank and the monthly
statements apparently reflected that the plaintiffs were en-
titled to the sums involved in the present suits and for which
they now claim the Bank is indebted to them. The aggregate
of the amounts in controversy is $9,179.37. In addition, one
plaintiff, Thompson, had received from Noddin checks total-
ling over $6,000, and had made withdrawals, reducing his
balance to $3,941.24, the sum for which he brought suit.

None of the fraudulent acts were known to the plaintiffs,
or the directors, or other employees of the Bank. When they
came to light, an audit was made, and the plaintiffs were all
notified that they would not be allowed to withdraw any
sum which would affect the amounts credited to them by
Noddin, as recited above. While they continued to receive
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from the Bank monthly statements which, on their face, gave
them credit for the withdrawals made by Noddin on inactive
accounts, they knew that such funds were not available for
their use, and that the rights of the parties awaited judicial
determination. There is no dispute as to the facts.

The contentions of counsel for the plaintiffs may be sum-
marized as follows: ,

The plaintiffs were all innocent parties. They were unaware
of any fraud on the part of the Treasurer of the Bank, and
they were in no way put upon notice thereof.

The Treasurer was permitted to have a checking account
with the Bank, and when another depositor received his
check and deposited it in the same Bank and received credit
therefor, the Bank was charged with knowledge as to the
status of the account of the maker of the check, and accept-
ance thereof by its Treasurer was the equivalent of a deposit
of cash.

When a depositor deals with the sole representative officer
of a bank, the knowledge of that officer is the knowledge of
the bank.

When a bank holds out its Treasurer to the public as
worthy of trust and confidence, and enables him to convince
the depositors that its transactions are within his power, the
bank is liable.

A credit entered on the account of a depositor’s pass-book,
and likewise monthly statements which include the credit,
are admissions on the part of the Bank that such sum is due
the depositor.

The sending out of monthly statements of certain of the
plaintiffs, after discovery of the fraud, constltuted as to each
of them an account stated.

As generalizations, most of these contentions are supported
by judicial authority, but the claim of applicability fails to
recognize essential elements here present.

These we proceed to consider. No case involving the exist-
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ent situation appears to have been passed upon by our Court,
but the tenor of our decisions is in accord with the many
jurisdictions where such issues have been decided. The fact-
ors, not existing in most of the decisions urged as precedents,’
are that the plaintiffs dealt with Noddin as a principal in
transactions between them. Here when an assumed adjust-
ment took place, Noddin acted in a dual capacity as prin-
cipal and also as agent and representative of the Bank. In
the latter capacity, he committed fraudulent acts without
the knowledge of his employer, to make it appear by false
bank entries that he had paid his debts.

Under such circumstances, did the Bank become liable?

Plaintiffs seek to apply the fundamental rule that where
one of two innocent parties must suffer by the wrongful act
. of a third, he who gave the power to do the wrong must
bear the burden of the consequences. This is a correct gen-
eral statement of a universal approved principle. It is with-
out application here, as the plaintiffs were dealing with Nod-
din on his own personal business, and the Bank gave him no
power or authority to pay his own debts with its funds. Un-
der such circumstances, the duty rests on the plaintiffs to
ascertain that he is using his own funds, and not misappro-
priating those of his employer. The burden may appear on-
erous, and not in accordance with popular concept, but it
gives effect to the only safe rule. The general principle would
have application if the Treasurer were acting, not as prin-
ciple in his own business, but solely as agent for the Bank.
Then, if he accepted as good a worthless check drawn on the
Bank by another depositor, the Bank might be liable, be-
cause the Bank, by its recognized agent, has the knowledge,
or means of immediate ascertainment, of the status of the
account of such depositor.

Again, what are the “consequences” of his act which are
to be borne either by the creditor of Noddin or by the Bank?
The debt has not been paid. The creditor is in the same situa-
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tion as before the fraudulent act of Noddin was committed.
He has the same right of action against him as he had then.
The debtor may be bankrupt and the claim against him of
no value, but there has been no change in legal status as
between the principals in the transaction, and it would be an
ominous and dangerous rule to hold that a bank can give
its treasurer license to steal its own funds or those entrusted
to it by other depositors to pay his own debts.

The great weight of authority supports the views here ex-
pressed.

Upon the general proposition that the treasurer of a cor-
poration cannot draw notes and checks of the Company, pay-
able to himself, and signed by him as treasurer, and use them
to pay his personal obligations, our own Court in Gilman v.
Carriage Co., 125 Me., 108, 131 A., 138, 139, held:

“While the treasurer’s authority to sign the notes
and cheques in suit cannot be questioned, he presump-
tively had the right to negotiate them for corporate
purposes only.

Even his authority given by vote to issue and in-
dorse paper gave him no right to use it to pay his
individual debts.”

In Langlois v. Cragnon, 123 La., 453, 49 So., 18, 22 L. R.
A. N. S,, 414, the plaintiff loaned money to the cashier of a
bank. When the loan became due, the parties agreed that
the cashier should make a deposit in the bank to the credit
of the plaintiff. Later, a check was drawn for part of the

~deposit, which check was paid. The position taken by the
plaintiff was that the duty of making entries on the books of
the bank was exclusively that of the cashier, and when in-
formed by him that the deposit had been made to the credit
of the plaintiff, the bank became liable therefor, and further
honoring of checks drawn on the deposit constituted notice
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of the transaction, from which ratification is deducible. The
Court disposed of these contentions thus:

“We answer that the bank is not responsible. The
effect of holding it to be responsible would be to per-
mit the agent to pay his debt by saddling it on his
principal. It stands to reason that such a thing cannot
be legal. The principle of law which comes into play
in such a case is the following: ‘In matters touching
the agency, an agent cannot act so as to bind his
principal, where he has an adverse interest in himself’
Story, Agency, No. 210.

As a corollary to that principle, where, from the
circumstances of the particular business, the agent’s
interest and that of his principal are necessarily in op-
position, as in the present case, third persons are
charged with notice of such want of authority.

The notice which is thus imputed to Rev. Langlois
cuts him off from invoking the rule that, whenever
one of two innocent persons must suffer by the acts of
a third, he who enables such third person to occasion
the loss must sustain it.

In fact, Rev. Langlois not only cannot claim to
have been an innocent third person, but, by the state-
ment of facts, does not show affirmatively that he suf-
fered a loss. He does not show that, but for the decep-
tion in question, he could have made his claim out of
Pellerin. For all that appears, Pellerin may not have
had a dollar to his name.”

This case is cited with approval as to principles concern-
ing agency in Realty Co. v. Amey, 121 Me., 545, 118 A, 475.
Hier v. Miller, 68 Kan., 258,75 P. 77; 63 L. R. A., 952, has
been widely cited and may well be regarded as a leading
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authority. The posititl)n taken by the present plaintiff was
vigorously and cogently advanced, but the holding of the
Court is well summarized in the headnotes as follows:

“The cashier of a bank organized under the laws
of this state has no implied authority to pay his in-
dividual debt by entering the amount of it as a credit
upon the pass-book of his creditor, who keeps an ac-
count with the bank, and permitting the creditor to
exhaust such account by checks which are paid, the
bank having received nothing of value in the transac-
tion.

If the cashier of a bank, without actual authority
so to do, undertakes to pay his individual debts in the
manner stated, the bank may recover of his creditor
the amount of money paid on checks drawn upon the
faith of the unauthorized pass-book entries.

The fact that the cashier is personally interested in
a transaction of the character described is sufficient
to put his creditor upon inquiry as to the actual ex-
tent of the former’s power.”

Again, in Cobe v. Hardware Co., 83 Kan., 522, 112, P. 115,
31 L.R.A.N. S, 1126, the Court said:

“Neither the cashier nor a stockholder of a bank
can by any device or fraud give away its funds, nor
can they use them to pay their individual debts to ap-
pellee or anyone else. Appellee had overdrawn its ac-
count with the bank and was indebted to it ... .
“The funds of the bank could not be diverted or ap-
propriated to the individual debts of Devlin or the
cashier by the mere agreement between Devlin and
the appellee to enter a credit in its favor. The appellee
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had paid nothing to the bank, and the bank had re-
ceived nothing to warrant such a credit.” ”

It might be argued that the principles enunciated in the
decisions establishing the rule that a bank officer cannot pay
his personal obligations with funds of the Bank, without
authority from the Bank so to do, generally deal with facts
which show that credit was given by the officer by means
of a deposit slip, an entry in depositor’s pass-book, or by a
cashier’s check drawn on the Bank, and that there should
be an exception to the rule, where, as here, in some instances,
he drew his own personal check, and therefore his creditor
had a right to assume tha,t he was paying his debt from his
own funds on deposit in the Bank.

It is the opinion of the Court, that this does not affect the
applicability of the general rule. I'n Columbia Bank v. Mor-
gan, 198 Wis., 476, 224 N. W., 707, the same situation was
discussed. There the cashier handed to his creditor his per-
sonal check for the balance of his indebtedness to her, and
she endorsed it and returned it for deposit, but there, as here,
the cashier abstracted the check and the records of the bank
did not disclose it. He used devices to make it appear that
the assets of the bank were fully intact.

In the above case the Court quoted copiously from Hier
v. Miller, supra, and commented on this difference in facts,
but adhered to the same rule, saying:

“The result of the transaction was that the defend-
ant received the moneys of the bank, which in equity
and good conscience belonged to it, and for which it
received no consideration.”

So in Schwenker v. Parry, 204 Wis., 590, 236, N. W., 652,
the Court reaffirmed the principle enunciated in the Colum-
bia Bank case, supra, in particular because its soundness
was questioned, and concluded:

L]
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“We hold, on grounds of sound -public policy, that
when a bank cashier delivers his personal check on his
bank to a person for the purpose of paying his debt,
“such person takes the check at his peril and without
recourse against the bank unless the cashier has funds
on deposit with which to meet the check. Payment of
the check, by the cashier, as an officer of the bank,
should not be held to close the transaction.”

For further authorities see Campbell v. Bank, 67 N. J. L.
301,51 A, 497,91 A.S. R. 438; 9 C. J. S., Banks and Bank-
ing, Sec. 202 and cases there collated; Greer v. Farmers
Bank, 174 OKl., 46, 51 P.2d. 792; State v. Thedford Bank, 114
Neb., 534, 208 N. W, 627; 7 Am Jur., Banks, Secs. 226, 227.
With particular regard to the rule admitting evidence contra
to entries in bank books, reference is made to the decisions of
our own Court in Northrop v. Hale, 72 Me., 275, and Savings
Bank v. Fogg, 83 Me., 874, 22 A., 251.

Counsel for the plaintiff appears to rely on Pemiscot Bank
v. Tower Grove Bank, 204 Mo. App., 441, 223 S. W., 115, as
authority for the contention that checks drawn by cashier
on his own bank in payment of personal debts, do not carry
notice to his creditor concerning his authority, but the Court
there pointed out facts which took that particular case out
of the rule relating to the issue of checks by a cashier in pay-
ment of his personal indebtedness, and cited its own decision,
Bank v. Edwards, 243 Mo., 553, 147 S. W., 978, as support-
ing such general rule, which it there speaks of as “rigorous
but wholesome.”

Specifically we hold in accordance with the well established
rule, that the treasurer or cashier of a bank is only its agent,
and his conduct is governed by the general law of agency.
Hence, the Bank is bound, so long as he keeps within the
scope of his authority, but is not answerable if he acts be-
yond his authority or in his individual capacity. Home Bank
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v. Otterbach, 135 Iowa, 157, 112 N. W., 769, 124 A. S. R,,
267, with cases cited in annotations. State v. Bank of Man-
chester, 6 Smedes & M., 218 (Miss.), 45 Am. Dec., 280;
Realty Co. v. Amey, 121 Me., 545 at 556, 118 A., 475.

Recurring to the contention of the plaintiffs that after
they received notice that an audit of the Bank’s affairs had
shown discrepancies and that the Bank could not allow any
withdrawals of the sums now in question, yet some of the
plaintiffs later received monthly statements which included
them, and as to those plaintiffs, such statements thereby be-
came accounts stated. The facts warrant no finding that lia-
bility for a definite sum had been agreed upon, the balance
ascertained to be correct, and an express or implied promise
given to make payments. These elements are necessary to
support an account stated. Notwithstanding the receipt of
monthly statements, it was always understood that the plain-
tiffs could not make withdrawals, that liability was disputed,
and that the issue was to await judicial determination; Pride
v. King, 133 Me., 8378, 178 A., 716; Holmes v. Morse, 50 Me.,
102; 1 Am Jur., Accounts and Accounting, Secs. 31, 32; 7
Am. Jur., Banks, Secs., 461, 462.

Neither is there merit in the claim on behalf of Vera Shedd
that the Bank became liable to her because it did not deliver
to her the deed which was deposited with her by Noddin as
security and which she later returned to him, when he cred-
ited her savings account with the amount he had borrowed.
There is no evidence of an assertion of right of retention of
this deed by the Bank, and none of demand or request by
the plaintiff for its delivery to her. The Bank was not a party
to the transaction and apparently the plaintiff relied solely
on her claim of right to recover from the Bank, and awaited
its determination.

The entry in each of the cases must be

Judgment for the defendant.
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IsaBeL WaLtoN, LiLLiaN G. WALTON,
WarLter NEWELL ROBERTS
V8.

Grace H. ROBERTSs.

Cumberland. Opinion, October 26, 1944.

Wills. Failure to provide for children in will.

Rev. Stat. 1930, Ch. 88, Sec. 9, raises a presumption that the omission to
provide for a child in a will is not intentional.

This presumption is rebuttable and the burden of rebutting it is on those
who oppose the claim of the child.

The circumstances of the life of the testatrix at the time the will was drawn
speak even more conclusively than would direct evidence of her intent.
They are relevant and can properly be considered by the court.

That a mother living with her infant children and caring for them, about to
give birth to another, omitted them unintentionally from a share in her
estate is to assume that she forgot she had them.

ON APPEAL BY PLAINTIFFS.

Bill in equity seeking a construction of the will of Lillian
G. Roberts and a partition of certain real estate owned by
her at the time of her death. Her husband, Walter H. Rob-
erts, was the sole devisee under her will. No mention was
made in the will of decedent’s children who were the plain-
tiffs in this action. A little over a year after his wife’s death
the husband married the defendant and subsequently con-
veyed to her by warranty deed the property in question. The
defendant claimed to be the sole owner of the property. The
question In the case was whether the children of Lillian G.
. Roberts were omitted intentionally from her will. The sitting
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justice found that such omission was intentional. The plain-
tiffs appealed. Appeal dismissed. Decree below affirmed. The
case fully appears in the opinion.

Berman & Berman, Portland,
Sidney W. Wernick, for the plaintiffs.
Frank H. Haskell,

Hinckley & Hinckley, by George H. Hinckley, for the de-
fendant.

Srrring: Sturars, C. J., TauaxTer, Hupson, MANSER, MUR-
cHIE, CHAPMAN, JJ. :

THAXTER, J. The amended bill in this case seeks a parti-
tion of certain real estate and a construction of the will of
Lillian G. Roberts. The claim of the plaintiffs is that the
parties are tenants in common. The defendant claims to be
the sole owner under a deed from her husband, Walter H.
Roberts, who was the sole devisee under the will of his de-
ceased wife, Lillian G. Roberts. The question is whether the
plaintiffs, being the children of Walter H. and Lillian G., -
and not being mentioned in their mother’s will, took a two-
thirds interest in the real estate under the provisions of the
statute governing the rights of children not having a devise
under a parent’s will. The essential provisions of the statute
in question, Rev. Stat. 1930, Ch. 88, Sec. 9, read as follows:

“A child, or the issue of a deceased child not having
any devise in the will, takes the share of the testator’s
estate, which he would have taken if no will had been
made, unless it appears that such omission was inten-
tional, or was not occasioned by mistake, or that such
child or issue had a due proportion of the estate dur-
ing the life of the testator.”
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The sitting justice found as a fact that the testatrix, Lil-
lian G Roberts, intentionally omitted from her will her chil-
dren born and to be born, and in accordance with such
finding entered a decree dismissing the bill. The case is be-
fore us on an appeal from this ruling. The question is whether
the appellants have sustained the burden of showing that
such finding is clearly erroneous. Young v. Witham, 75 Me.,
536.

The facts are not in dispute. The sole question is whether
the omission by Lillian G. Roberts to mention her children
in her will was intentional. Title to the property in question
was acquired by Lillian G. Roberts on July 2, 1886. She was
then living with her husband, Walter H. Roberts. The son,
Walter N. Roberts, was then eighteen months old, the daugh-
ter, Lillian G. Walton, was born June 14, 1887, and the
daughter, Isabel Walton, on October 26, 1891. The will which
was in Mrs. Roberts’ handwriting was executed April 14,
1891, six and a half months prior to the birth of her young-
est child. Under its terms her entire estate both real and per-
sonal was left to her husband who was appointed sole execu-
tor. No mention was made of any of the children. Mrs. Rob-
erts died June 20, 1927, and her will was duly allowed by
the Probate Court for the County of Cumberland on Novem-
ber 20, 1929. A little over a year after his wife’s death Wal-
ter H. Roberts married the defendant and on April 21, 1938
conveyed to her the property in question by warranty deed.
He died May 27, 1941. The real estate consisted of a lot of
land on Fessenden Street in Portland containing approxi-
mately 4,600 square feet on which was a house in which the
father, mother and their children lived. In the petition for
probate of Mrs. Roberts’ will, her husband estimated its
value as not over $5,000. It was a modest home paid for in
installments in which the mother and father lived happily
and brought up their children. The mother had no property
of her own, and was not at any time gainfully employed.
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Her daughter, Isabel, testified that her mother’s will was kept
in a strong box in the house and that she often talked with
her mother about it.

The statute raises a presumption that the omission to pro-
. vide for a child in a will is not intentional. This presumption
is rebuttable, Ingraham, Appellant, 118 Me., 67, 105 A. 812,
and the burden of rebuttingit ison those who oppose the claim
of the child. Ramsdill v. Wenthworth, 106 Mass., 320. Decla-
rations of a testator are admissible on this point, Whittemore
v. Russell, 80 Me., 297, 14 A., 197, 6 Am. St. Rep., 200. In
the case before us there is no evidence of what the testatrix
may have said as to her reasons for omitting her children as
devisees. If there were any such statements they were un-
doubtedly made to her husband and he is dead. But the cir-
cumstances of her life at the time the will was drawn speak
even more conclusively than would direct evidence of her
intent. They are relevant and can properly be considered by
the Court. Ingraham, Appellant, supra; Buckley v. Gerard,
123 Mass., 8; Peters v. Siders, 126 Mass., 135, 30 Am. Rep.,
671; Peet v. Peet, 229 111, 341,82 N. E., 376, 13 L. R. A. N.
S., 780; Froelich v. Minwegen, 304 1Ill., 462, 136 N. E., 669;
Mitchell v. Mitchell, 48 R. 1., 1, 185 A., 35.

The case of Buckley v. Gerard, supra, is typical of several
others. The evidence showed that the testatrix, a woman of
intelligence, fond of her children, who lived with her and her
husband, made no mention of them in her will. The court
said, page 12: '

“Considering the affection and respect she felt for
her husband, and the tender age of her children, it was
not unnatural or unreasonable that she should leave
her estate to him, trusting to his known affection to
support and educate their children and to make suit-
able provision for them by his will.

“To assume that she unintentionally omitted to
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p;'ovide for the child living when the will was made, is
to assume that she forgot that she had a child, which
is incredible.”

That statement describes substantially the situation which
we have before us. There was every reason why Mrs. Roberts
should in case of her death wish her husband to have this
home in which they had lived happily. Her children were of
tender years. They could be much better provided for if the
home were owned by the father instead of each child having
a fractional interest to be handled by a guardian or to be-
come a problem on a child becoming of age. We have the
ordinary case so well known to many of us of one spouse
trusting in case of death to the other to provide for their chil-
dren. It is argued that the testatrix may not have known at
the time she executed the will that she was to have another
child. It is a reasonable inference that she did know. But un-
der the facts of this case, whether she did or not makes no
difference. The same reasons which she had for omitting the
children already living would apply to the one who was un-
born. The case of Froelich v. Minwegen, supra, shows that
the same circumstances which indicated an intention to omit
children living at the time of making the will applied to those
born subsequently thereto.

That this mother living with her infant children and car-
ing for them, about to give birth to another, omitted them
unintentionally from a share in her estate is, as the Massa-
chusetts court said, to assume that she forgot that she had
them. Counsel in effect ask us to ignore circumstances which
we know existed in this home as they do in so many others,
to refuse to draw from them the only inference which a rea-
sonable man could draw, to reject as a fact what we know
was the fact. In short they ask us to lay down a doctrine,
unsupported by a single cited authority, which would in ef-
fect make the presumption given by the statute irrebuttable.
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The overwhelming weight of authority supports the findings
of the sitting justice. Not only is his decision not manifestly
wrong, we do not see how he could have come to any other
conclusion. ‘ ‘
Appeal dismissed.
Decree below affirmed.

Ravrpu WiLLiams
8.

ArTHUR Bisson AND OpILE BIsSSON.
Sagadahoc. Opinion, October 28, 1944.

Trover.

The title to wood cut by a licensee within the time granted by the land own-
er as extended is in the licensee whether it is regarded that the licensee’s
right was acquired by the original deed or under a parol extension.

The title to wood cut within the time granted by the owner of the land, but
not removed prior to the expiration of such time, is in the licensee, de-
spite the fact that his failure to remove the wood prior to such expira-
tion of time constitutes a wrong for which the land owner may have his
remedy ; and the land owner who forbids the licensee to remove his prop-
erty is guilty of conversion.

ON REPORT.

Action of trover by the plaintiff to recover damages for
conversion. The plaintiff purchased the soft wood timber on
a lot of land owned by one Tolman, the wood to be cut and
removed within a fixed time. Afterward the land was con-
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veyed to the defendants by a deed which excepted from its
covenant of warranty the grant to the plaintiff to cut and re-
move wood within the time granted by the original owner.
At the time of the expiration of the granted term a consider-
able quantity of trees which had been cut had not been re-
moved from the land. The defendants then refused to per-
mit the plaintiff to remove the trees. Plaintiff thereupon
brought this action. It was held that the defendants were
guilty of conversion and the case was remanded to the Su-
perior Court for its assessment of damages. The case fully
appears in the opinion.

Paul L. Powers, for the plaintiff,
Ellis 8. Aldrich, for the defendants.

SirriNg: Sturcts, C. J., TaaxTer, Hupson, MANsEr, MUR-
cHIE, CHAPMAN, JJ.

Tuaxter, J. This action of trover is before us on report
on an agreed statement. January 23, 1941, the plaintiff pur-
chased the soft wood timber on a lot of land owned by Elea-
nora H. Totman. He acquired his right to cut such timber by
a quitclaim deed from her which contained a covenant of lim-
ited warranty. Under the terms of the conveyance he was
given the right “to cut and remove the aforementioned trees
at any and all times within three years from date, together
with the right to set up and operate a portable saw mill on
said property and to pile the board and lumber cut from said
trees on said property provided the same be removed there-
from within three years from date.” On July 7, 1942, the
grantor conveyed the land to the defendants by deed, which
contained covenants of warranty, from the operation of
which there was excepted the grant to the plaintiff to cut
and remove timber which was described as expiring January
28, 1944. A controversy took place between the plaintiff and
the defendants, the new owners of the lot, as to whether the
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plaintiff’s rights expired January 23, 1944 or March 1, 1944.
Apparently the difficulty arose from the fact that the time
had been extended by an oral agreement between Eleanora
H. Totman and the plaintiff prior to the delivery of the deed
to the defendants. In any event the defendants consented
that the time should be extended to March 1; and the case
has been argued on the assumption that the plaintiff’s right
did not expire until then. The plaintiff operated until March
1, at which time there had been cut a considerable quantity
of trees which, however, had not at that time been removed
from the land. On March 2nd the defendants refused to per-
mit the plaintiff to remove such trees. Thereupon this action
of trover was brought.

The title to the wood cut prior to March 1, 1944 was in
the plaintiff. This is the case whether we regard the plain-
tiff’s rights as having been acquired under the original deed
or under a parol agreement which continued those rights to
March 1. Erskine v. Savage, 96 Me., 57, 51 A., 242.

The authorities are in conflict as to the status of the title
to wood which has been lawfully cut during the time limited
by the contract but not removed from the land prior to the
expiration of such time. See notes in 15 A. L. R., 95, and 31
A. L. R., 948. The rule, however, is settled in this state that
title remains in the licensee despite the fact that his failure
to remove the wood from the land constitutes a wrong for
which the landowner may have his remedy. Accordingly it
is held that the owner of the soil who forbids the licensee to
remove his property exercises such a dominion over it that
he is guilty of a conversion. This is the rule laid down in
Erskine v. Savage, supra, which is controlling on this court.

We find, therefore, that the defendants are guilty of a con-
version. '

Case remanded to the Superior Court
for the assessment of damages.
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Epwarp KNOWLES
8.

Lours WoLMAN.

Kennebec. Opinion, October 28, 1944.
Demurrer.

To meet the burden imposed upon him to inform the defendant of the
facts upon which he relies to establish liability, a plaintiff must set out
a situation sufficient in law to establish a duty of the defendant toward
the plaintiff and that the act complained of was a violation of that duty.

ON EXCEPTIONS.

Action for injuries sustained by the plaintiff while working
at a metal-cutting machine on defendant’s premises. While
the plaintiff was in the act of inserting a heavy piece of ntetal
into the machine the defendant called to him, allegedly loud-
ly,and so frightened the plaintiff that he dropped the metal on
his foot. No evidence as to the reason for the call was intro-
‘duced. Defendant filed a general demurrer in the trial court,
which was overruled by the sitting Justice. Defendant filed
exceptions. Exceptions sustained. The case fully appears in
the opinion.

Jerome G. Daviau, for the plaintiff.
F. Harold Dubord, for the defendant.

SirrinG: Sturarts, C. J., Tuaxter, Hupson, MaNsEr, MUR-
cHIE, CHAPMAN, JJ.
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Cuapman, J. This case comes before the court on excep-
tions by the defendant to the overruling of a general demur-
rer to the declaration, filed by the defendant. The demurrer
raised the issue as to the sufficiency of the plaintiff’s claim
as stated in his declaration. To meet the burden imposed
upon him to inform the defendant of the facts upon which
he relies to establish liability for the injuries alleged, a plain-
tiff must set out a situation sufficient in law to establish a
duty of the defendant toward the plaintiff and that the act
complained of was a violation of that duty. 45 Corpus Juris,
1056, 1058; Chickering v. Power Co., 118 Me., 414, 417, 108
A., 460.

The plaintiff’s claim as to the liability of the defendant to-
ward him is contained in the following allegations:

“ ... the Plaintiff was working at a metal cutting
machine on the premises of the Defendant in Water-
ville, County of Kennebec and State of Maine and
was about to insert a large and heavy piece of metal
into the jaws of the machine aforesaid, and this the
Defendant knew of and it then and there became the
duty of said Defendant to exercise great caution and
care and not to startle and frighten the Plaintiff while
he, the Plaintiff was working at the aforesaid danger-
ous machine, but notwithstanding his said duty, the
Defendant negligently did call the Plaintiff by yelling
and shouting loudly which so startled and frightened
the Plaintiff and through no negligence of his own, he,
the Plaintiff, dropped a large and heavy piece of
metal, aforesaid, onto his foot and severely crushed
and broke and bruised his foot and became sick, sore
and lame ... .”
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The duty resting upon the defendant toward the plaintiff
depended upon the relationship existing between them. It is
alleged that the plaintiff was upon the premises of the de-
fendant and, in the operation of a dangerous machine, was
about to insert a heavy piece of metal into the machine.
" Nothing is stated as to whether he was rightfully or wrong-
fully upon the premises. The allegation is silent as to whether
he was operating the machine in accordance with, or against
the will of the owner. He might be invitee, licensee, employee
or trespasser. The duty owed him would vary according to
his status in these respects. The allegation, so uncertain,
doubtful and ambiguous, is insufficient as a statement of
plaintiff’s claim. Sessions v. Foster, 123 Me., 466, 468, 123 A.,
898; Estabrook v. Webber Motor Co., 137 Me., 20, 26, 15 A.,
2d 25,129 A. L. R., 1268. For all that appears in the declara-
tion, the call to the plaintiff may have been for the purpose
of warning him of a danger or it may have been the call to
a trespasser who was meddling with dangerous machinery,
with the purpose of either avoiding injury to the meddler or
to the machinery.

The evidence offered in Gifford v. Morey, 128 Me., 437,
123 A., 520, was somewhat similar to the facts declared upon’
in the present case. The plaintiff who was the employee of
the defendant, while engaged in his work, was spoken to by
the defendant. The plaintiff turned toward the defendant
and was struck from behind by a heavy log. Plaintiff claimed
that the defendant was negligent in so speaking to him and
that this act was the proximate cause of his injury. There
was no evidence as to what was said by the defendant. In
commenting upon the question of sufficiency of the evidence
offered, Chief Justice Cornish said:

“Reduced to its simplest form the negligence on the
part of the defendant of which the plaintiff complains,
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is that while he, the plaintiff, was standing and facing
the load of logs, the defendant spoke to him. Surely
it requires something more than this to charge an em-
ployer with actionable negligence. A situation might
possibly be conceived where certain instructions given
by an employer to an employee under certain circum-
stances might be regarded as an act of negligence. But
here nothing is proven as to the words spoken. They
may have been words of caution uttered with the dis-
tinct purpose of enabling the employee to avoid peril.
The case fails to disclose the fact and we are left to
doubt and surmise, a substructure too frail to sustain
a cause of action.”

The declaration in the instant case was insufficient in its
statement of the plaintiff’s claim. The entry must be

Exceptions sustained.
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Brssie S. Douvgnty
8.

MAINE CENTRAL_JTRANSPORTATION CoMPANY.
Cumberland. Opinion, November 4, 1944.

Common Carriers. Statutes. Limitation of Actions. Assumpsit.
Legislative Intent.

A common carrier of passengers is required to exercise the highest de-
gree of care that human judgment and foresight are capable of, to make
its passenger’s journey safe, and it promises impliedly that the passenger
shall have this degree of care. If he does not have it and receives injuries
as a result thereof, his remedy may be either in assumpsit or tort, at his
election.

The words “actions of tort” appearing in the special statute of limita-
tions: to wit, in Sec. 11 of Chap. 66, R. S. 1930, do not include actions of
assumpsit, although the claimed breach of the implied promise was
founded originally on the commission of a tort.

Under said Sec. 11, only actions of tort must be commenced within one
year next after the cause of action occurs.

A party having a right to either of two actions, the one he chooses is
not barred because the other, if he had brought it, might have been.

The omission in said Sec. 11 of the remedy of assumpsit and the men-
tion only of actions of tort justify the employment of the maxim: Ew-
pressio unius est exclusio alterius.

The législature must be supposed to employ language relating to legal
proceedings in its well known legal acceptation.

It is the form of action adopted by the pleader, rather than the cause
of action upon which it is based, which determines the period within
which it may be commenced.

This action being one of assumpsit and not of tort, the time within which
it could be brought is governed by the assumpsit statute of limita-
tions, to wit, Chap. 95, Sec. 90, Par. IV, R. S. 1930, rather than by said
Sec. 11.
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ON EXCEPTIONS.

Action of assumpsit to recover damages for personal in-
~ juries suffered by the plaintiff while a fare-paying passenger
in a motor bus owned and operated by the defendant. The
action was brought more than a year after the accident oc-
curred. The defendant claimed that Section 11 of Chapter
66, R. S., 1930, was applicable and that under that section
action must have been commenced within one year after the
cause of action occurred. The plaintiff contended that the
applicable section was Section 90, Par. IV of Chapter 95,
R. S, 1930, which fixes six years as the time within which
actions in assumpsit must be commenced. In the lower court
the defendant pleaded the applicability of Section 11 of
Chapter 66, to which plea plaintiff filed demurrer. The Court
sustained the demurrer. Defendant filed exceptions. It was
held that the plaintiff could have sued either in assumpsit
or tort; that she elected to sue in assumpsit and that, there-
fore, the statute fixing the limitation as to actions in as-
sumpsit was applicable. Exceptions overruled. The case fully
appears in the opinion.

Nathan W. Thompson,
Richard S. Chapman, for the plaintiff.
William B. Mahoney,
John B. Thomes, for the defendant.
Srrring: Sturars, C. J., THaxTER, HUDsON, MANSER, JJ.
MurcHie anp CHAPMAN, JJ., did not sit.

Hupson, J. The defendant excepts to a ruling below sus-
taining the plaintiff’s demurrer to its plea, wherein, by way
of brief statement, a special statute of limitations was set
up in defense. ' '
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This action is assumpsit, brought to recover damages for
personal injuries suffered by the plaintiff on June 15, 1942,
while a fare-paying passenger on a motor bus owned and

“operated by the defendant, when the bus left the travelled
portion of the highway and collided with a tree near Bethel,
Maine.

In the brief statement, the defendant alleged ‘“That under
Section 11 of Chapter 66 of the Revised Statutes of Maine,
1930, it is provided that this action shall be commenced only
within one year after the cause of action occurs.” It was not
brought within the year.

Sec. 11 reads as follows:

“Actions of tort for injuries to the person or for
death and for injuries to or destruction of property
caused by the ownership, operation, maintenance or
use on the ways of the state of motor vehicles or trail-
ers subject to the supervision and control of the public
utilities commission, shall be commenced only with-
in one year next after the cause of action occurs.”

The question is the applicability of this statute. The plain-
tiff contends that in place of Sec. 11, the statute governing
the time in which this action could have been brought law-
fully is Chap. 95, Sec. 90, Par. IV, R. S., 1980, which reads
in part:

“The following actions shall be commenced within
six years after the cause of action accrues and not
afterwards.

* * *
- “IV. Actions of account, of assumpsit or upon
the case, founded on any contract or liability, express
or implied.”
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If this statute is applicable, this action was seasonably
commenced.

The gist of the defendant’s argument is that this “action,
in substance, is one ‘of tort’ ” and that “if the words ‘of tort’ -
are directed to the form of the action rather than to its sub-
stance, then the action is one for personal injury for negli-
gence” and “is controlled by the limitation in Sec. 11.”

Thus we are called upon to construe the statutory words
“actions of tort for injuries,” etc. It is elemental that in do-
ing this we must attempt to discover the legislative intent.
That intent is to be sought from the language used by the
legislature and we should not substitute language of our own
in place of that used by it or do violence to its language.
Furthermore, regarding this statute in derogation of common
law, it must be strictly construed.

Then what did the legislature intend when it said “actions
of tort”? Had it in mind the form of the action or the cause
of action upon which it would be based? Counsel agree upon
the law enunciated in Goddard v. Grand Trunk Ralway. 57
Me., 202, 2 Am. Rep., 39, where the Court on pages 217 and
218 said:

“The law requires the common carrier of passengers
to exercise the highest degree of care that human judg-
ment and foresight are capable of, to make his pas-
senger’s journey safe. Whoever engages in the business
impliedly promises that his passenger shall have this
degree of care ... . The passenger’s remedy may be
either in assumpsit or tort, at his election.”

“The law requires him” (meaning a common car-
rier) “to carry with impartiality and safety for those
who offer. If he fails to do so, he is chargeable with a
tort. But when goods are delivered to him for car-
riage, there is also a contract, express or by operation
of law, that he will carry with impartiality and safety;
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and if he fails in this there is a breach of contract.
Thus for the breach of the general duty, imposed by
law because of the relation, one form of action may
be brought, and for the breach of contract another
form of action may be brought.” Cooley on Torts,
Third Edition, Vol. 1, page 159.

This from 37 C. J., Sec. 78, page 749:

“Viewed with reference to the statute of limitations,
an action against a carrier, whether of goods, or of
passengers, for injury resulting from a breach of con-
tract for safe carriage is one on contract, and not in
tort, and is therefore governed by the statute fixing
the period within which actions for breach of contract
must be brought.”

To the same effect, 25 Cyc., Sec. 3, page 1033. In both C.
J. and Cyec., supra, are cited many cases sustaining the con-
text.

In Lamb, Ezecutor, v. Clark, 22 Mass., 193, it is stated on
page 198:

“If an injured party has a right to either of two
actions, the one he chooses is not barred, because the
other, if he had brought it, might have been.”

In United States v. Whited & Wheless, Ltd., 246 U. S.,
552, 88, S. Ct., 367, 62 Law Ed., 879, 882, 883, Mr. Justice
Clarke held likewise, citing Lamb v. Clark, supra.

Later, in Currier v. Studley, 159, Mass., 17, 27, 33, N. E.,
709, 713, that Court said:

“It 1s well settled, also, that one remedy may be
barred and another not. The question in each case is
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. whether the remedy that 1s ckosen 18 barred (Itahcs
ours) ‘ ‘ ‘ ;

In Hughes v. Reed et al., 46 F. (Qd) , 485, the Court stated
on page 440: S

- “Stated more accurately, the question presented to
us is whether the facts alleged state a breach of an
implied contract, for, if the facts disclose both a breach .
of an implied contract and a tort, the appellant may

.= recover in debt or assumpsit, although the remedy in
. tort is barred by limitations ... . . Where doubt exists
as to the nature of the action, courts lean toward the
application of the longer period of limitations.”

Also see Frankfort Land Co. v. Hughett, 187 Tenn., 32,
191 S. W,, 530, in which the tort was waived and action in
indebitatus assumpsit was brought and the Court applied
the assumpsit rather than the tort statute of limitations.

It must be assumed that the legislature enacted Sec. 11
with knowledge of the law as to the right of choice of reme-
dies. With this knowledge it said “actions of tort,” not “ac-
tions of tort and/or contract,” not simply “actions to recover
damages, etc.,” not “actions to recover damages for a per-
sonal injury resulting from negligence,” as in Webber v.
Herkimer & M. St. R. Co., 109 N. Y., 311, 16 N. E., 358,
relied on by the defense, but it confined the limitation to
“actions of tort.” This language is plain. One of two possible
remedies, assumpsit or tort, was chosen for the one-year
limitation. It omitted actions ex contractu, to which another
statute . already applied. In the language of Chief Justice
Peters, in Shaw et al. v. C’ountél Commissioners, 92 Me., 498,
on page 500, 43 A., 105, 106. “The omission, if it be such, is
a silence that speaks loudly. And the maxim applies: Ez-
pressto unius est exclusio alterius.” This maxim was employed
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also in State v. Giles, 101 Me., 349, on page 353, 64 A, 619,
620, where the Court said: “. . . it is remarkable that it”
(meaning the legislature) ‘“should have made explicit pro-
vision for the action of debt alone and made no allusion
whatever to the complaint or indictment in that connection.”

Sec. 11 relates to legal proceedings, that is, actions of tort,
and it was early decided in this state that “The legislature
must be supposéd to employ language relating to legal pro-
ceedings, in its well known legal acceptation ... .” McLellan
v. Lunt, 14 Me., 254, on page 258.

Not long ago this Court stated in Portland Terminal Co.
et al. v. Boston and Maine Railroad, 127 Me., 428, on page
436, 144 A., 390, 393:

“It is a fundamental rule in the construction of sta-
tutes, that unless inconsistent with the plain mean-
ing of the enactment, words and phrases shall be
construed according to the common meaning of the
language, and technical words and phrases and such
as have a peculiar meaning convey such technical and
peculiar meaning. R. S., Chap. 1, Sec. 6. In and of
this major rule is the rule that legal terms are pre-
sumed to be used according to their legal significance.
McLellan v. Lunt, 14 Me., 258.”

Without question, assumpsit and tort as used in these
statutes are names of certain remedies at law and constitute
legal terms, well known by members of the legal profession,
and as such they are presumed to be used according to their
legal significance. We cannot believe that the legislature,
when it said in this statute “actions of tort,” intended to
include actions of assumpsit, although the claimed breach
of the implied promise were founded originally on the com-
mission of a tort. As stated by Chief Justice Marshall in
Kirkman v. Hamilton, 6 Peters, 20, 23, 8 L. Ed., 305, “This
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statute bars the particular actions it recites, and no others.” -
In the recent case of Alropa Corp. v. Britton, 135 Me., 41,

188 A., 722, in dealing with the applicability of a statute of
limitations, we said on page 43:

“It is the form of action adopted by the pleader,
rather than the cause of action upon which it is based,

which determines the period within which it may be
commenced.”

To the same effect, Currier v. Studley, supra, on page 27.

This plaintiff could have sued either in assumpsit or in
tort; she had her choice. She elected to sue in assumpsit, and
hence the assumpsit statute of limitations rather than the
tort is applicable.

Exceptions overruled.
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\

CraARreNCE V. CarsoN
PeTITIONER FOR WRIT OF ERROR.

‘Knox. Opinion, November 6, 1944,
o Criminal Law. Indictment. Common Law.

An indictment charging the crime defined in R. S., Chap. 135, Sec. 6, ‘
includes allegation of an attempt to commit that crime.

Such, an, atterapt constitutes a residue substantially charged against the
. respondent within the meaning of R. S., Chap. 143, Sec. 6.

Conviction for an. attempt under an indictment charging the completed
offense is proper when proof is sufficient that the respondent has com-
mitted an overt act toward consummation of the crime charged.

The English common law has never been adopted in this jurisdiction in
its entirety, but only so much thereof as is applicable to the changed
conditions prevailing.

ON EXCEPTIONS.

Petition for writ of error alleging that the confinement of
the petitioner in the State Prison, on a sentence imposed
after a verdict finding him guilty of an attempt to take in-
decent liberties with a female child nine years of age is im-
proper because he was tried under an indictment alleging the
offence and not an attempt to commit it. The writ was dis-
missed. The petitioner filed exceptions. Exceptions overruled.
The case fully appears in the opinion.

C. 8. Roberts, for the petitioner. \
Frank 1. Cowan, Attorney-General,
Abraham Breitbard, Ass’t Att’y-General, for the State.
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SirtiNGg:  Sturcis, C. J., ToaAxTeEr, MANsSER, MURCHIE,
CHAPMAN, JJ.

MurcHig, J. The petitioner herein, after serving a little
more than half of a 4-year term of imprisonment in the State
Prison, seeks freedom by writ of error, filed pursuant to R. S.
1930, Chap. 116, Sec. 12, on assertion that the verdict under-
lying the sentence imposed against him was not a proper
one under the indictment on which he was tried. Certified
copies of the indictment, sentence and docket entries involved
disclose that he was charged with taking indecent liberties
with the sexual organs of a female child 9 years of age and
convicted of an attempt to do so. The writ having been dis-
missed below comes forward on exceptions to that action.

The claim is asserted that petitioner should be discharged
from imprisonment, not because the indictment on which he
was tried lacked an allegation essential to the crime for
‘which he was convicted, as in Smith v. State, 33 Me., 48, 54
Am. Dec., 607, and Galeo v. State, 107 Me., 474, 78 A., 867,
but on the technical grounds that an attempt to commit a
crime must be prosecuted as such and that conviction for it
will justify sentence only under an indictment alleging that
in the attempted perpetration of a designated crime the ac- .
cused committed some described overt act toward its con-
summation. Such is a recognized method of pleading in the
prosecution of attempts. See State v. Doran, 99 Me., 329, 59
A., 440, 105 Am. St. Rep., 278, and the authorities therein
cited. :

The State relies on R. S., 1930, Chap. 143, Sec. 6, which
authorizes a jury to acquit a respondent as to part of an al-
leged crime -and convict him of any residue thereof which
- is substantially charged against him. Counsel for the peti-
tioner denies that'this statute is applicable by assertion that
a crime and an attempt to commit it are separate and dis-
tinct offenses. The issue presented is the very narrow one as
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to whether an attempt may be considered, under the statute,
a lesser crime included within the greater one, or a residue
thereof. The decision below was affirmative on this point
with reference to the particular statutory crime charged and
declares that one accused of the completed offense may law-
fully be found guilty of an attempt to commit it, although
no separate count charges such an attempt, there being
adequate proof of an overt act toward its complete accom-
plishment.

The ruling was a proper one. The administration of crimi-
nal law should be conducted in accordance with the dictates
of common sense. A charge of the commission of any crime
involves and includes of necessity allegations that the person
charged intended to commit it and made an attempt to do
so. Mere intention to do a criminal act, in and of itself, is
neither criminal nor punishable, State v. Inness, 53 Me., 536,
but an attempt is defined and made both by our statute, R.
S., 1930, Chap. 143, Sec. 10. The actual commission of a
crime represents the execution of an attempt to commit it.
People v. Horn, 25 Cal., App. Rep., 583, 144 Pac., 641. In
sound reason there can be no doubt that an attempt to com-
mit a particular crime is not only necessarily included in but
is also substantially charged by an indictment alleging that
the crime itself has been committed. Rookey v. State, 70
Conn., 104, 38 A., 911; People v. Abbott, 97 Mich., 484, 56
N. W, 862, 37 Am. St. Rep., 360. It was declared in State v.

Waters, 39 Me., 54, that whenever an accusation includes
not only the offense charged but one of inferior grade a jury
may discharge the defendant of the higher crime and con-
vict him of that which is less atrocious. The controlling pro- .
vision in our statute is that which limits the finding of
guilt as to the residue of a charged crime to one that is “sub-
stantially charged” in the indictment under which the prose-
cution is conducted. For additional instances where con-
victions for something less than the full offense have been
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sustained, see State v. Ham et al., 54 Me., 194, and State V.
Leavitt, 87 Me., 72,32 A., 787. :

There is ample authority for the ruling to which the ex-
ceptions relate. Encyclopedia of Pleading & Practice, Vol. 3,
Page 102, states that under an indictment alleging a crime
“the defendant may generally be convicted of an attempt
to commit” it, and the same principle is declared in 31 C. J.
860, Par. 503, where it is recorded, on the authority of
Rookey v. State, supra, that an accusation of rape will sup-
port a conviction for either an attempt, or an assault with
intent, to commit it. Neither Maine nor its mother common-
wealth ever adopted the English common law in its entirety
but “just so much of it as suited their purpose.” Conant et
al. v. Jordan et al., 107 Me., 227, 77 A., 938, 31 L. R. A. N.
S., 434. From the standpoint of procedure in the prosecution
of crimes we recognize no substantial difference between
felonies and misdemeanors. State v. Leavitt, supra. The Con-
necticut Court in the Rookey case expressly indicated that
the common law in that jurisdiction, disregarding the tech-
nical differences of the English common law between felonies
and misdemeanors, “has always permitted a conviction of
the attempt upon an indictment for rape.” Commonwealth
v. Cooper, 15 Mass., 187, sustained a conviction for assault
with intent to commit rape under an indictment alleging
rape, and although this decision was criticized in Common-
wealth v. Roby, 12 Pick., 496 at 506, the bases for criticism
were found in statute law and in technical distinctions be-
tween prosecutions for felonies and misdemeanors. The Mas-
sachusetts statute of 1805 (Chap. 88) limited juries in finding
a respondent guilty as to the residue of a crime to cases
where both the offense charged and the lesser crime to which
the verdict of guilty related were of felony grade. Our own
law has always been more liberal (see Stat. 1821, Chap. 59,
Sec. 43) and since the enactment of P. L. 1829, Chap. 433,
has been applicable in the prosecution of any crime or mis-
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demeanor. In this jurisdiction conviction is proper if the
evidence proves enough of the allegations set forth in an
indictment to show that the respondent has committed a
substantive crime charged therein. State v. Burgess et al., 40
Me., 592; State v. Ham et al., supra.

‘The Rookey case notes that the facts necessary to con-
stitute an attempt to commit a crime are alleged in an in-
dictment charging the completed offense. This is obvious and
satisfies fully the fundamental requirement of criminal proce-
dure which safeguards the rights and interests of persons fac-
ing criminal accusations, i.e. that conviction for any crime
may be held lawful only when the indictment or complaint
“contains a direct allegation of every material fact which it is
necessary to prove in order to establish” guilt. State v. Mec-
Donough, 84 Me., 488, 24 A., 944. The indictment under
which the petitioner, as a respondent, was tried and sentenced

“directly alleges everything essential to establish his guilt of
the offense for which he was convicted and sentenced. That
verdict was responsive to the indictment charging the com-
pleted offense, and carries the legal effect of acquittal on
that charge and conviction for an attempt to commit it.
State v. Payson, 37 Me., 361; State v. Waters, supra; State
v. Leawitt, supra.

Ezxceptions overruled.
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ALURA PERKINS ET AL.,
APPELLANTS
FROM DECREE OF JUDGE OF PROBATE.

Kennebec. Opinion, November 18, 1944.
Probate Courts. Widow’s Allowance. Appeal.

The statute vests a double discretion as to a widow’s allowance in the court
of probate to determine (1) whether any allowance should be granted,
and (2) the amount thereof according to the degree and estate of the
husband.

Such discretion is subject to-review on appeal.

Appeal presents the issue de movo in the Supreme Court of Probate
where any allowance made in the Probate Court may be increased, dimin-
ished or disallowed.

All the circumstances of a particular case should be considered to de-
termine the discretionary issues.

The evidence may properly cover a range wide enough to embrace testi-
mony showing when and how the estate was accumulated or depleted.

A widow’s allowance is not confined to needs that are temporary or
immediate.

The authority to grant an allowance to the widow of a deceased hus-
band out of his personal estate vests a discretionary authority which
should be liberally construed.

ON EXCEPTIONS.

A decree of the Probate Court, affirmed in the Supreme
Court of Probate, granted a widow’s allowance out of personal
estate amounting to $6,196.51. Decedent left real estate
amounting to $1,800. There were no children. Both of the
decedent’s parents survived him. The evidence showed that
the wife, appellee herein, had been gainfully employed dur-
ing the entire term of the marriage and had contributed
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substantially to household expenses, home improvements and
mnsurance premiums. The appellants claimed that the allow-
ance was excessive as a matter of law. Exceptions overruled.
The case fully appears in the opinion.

McLean, Southard & Hunt, for the appellants.
Knight & Lamb, for the appellee.

Sirring: Sturats, C. J., Tuaxter, Hupson, MANsEr, MUR-
cHIE, CHAPMAN, JJ.

. Murchig, J. The appellants herein, after a decree of a
Judge of Probate granting the appellee a widow’s allowance
of $2,000 was affirmed on appeal, bring the case to this
Court on six exceptions. Three of these assert that the cause
was prejudiced at the hearing on the appeal by the erroneous
admission of testimony concerning (1) financial aid rendered
by the decedent to his brother (2) the fact that decedent’s
mother lived with him and the appellee during several years
immediately preceding his death, and (38) contributions made
by the appellee to the payment of insurance policies on the
life of decedent under a policy payable to his mother. The
others allege that there was no sufficient evidence in the case
to warrant judicial finding (4) that an allowance to the
widow was necessary, or (5) that her necessities justified
the exercise of any judicial discretion in her behalf under
R. S., 1930, Chap. 78, Sec. 14, and (6) that the award was
excessive as a matter of law.

The proceedings relate to the Estate of Nathan Elden
Perkins who died December 2, 1942 leaving a widow and
parents, but no issue, and property appraised in probate
proceedings as representing $1,800 in real estate and
$6,196.51 in personalty. The widow, when the parties were
married on September 3, 1933, was, and continued to be,
gainfully employed. At the time of the death of her hus-
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band she had slightly less than $900 on deposit in savings
accounts in her own name and was the owner of defense
bonds, as they are called in the testimony, representing a
maturity value of either $100 or $125, the cost of which
would have been 759, of the proper figure. The death of
the husband made her the surviving owner of $500 maturity
value additional in a bond of the same variety, which the
husband had paid for and caused to be issued in their joint
names. The record discloses that the husband and wife lived
together in apparent contentment during the entire term of
their married life; that they had handled their earnings dur-
ing the period separately; that the wife had paid generally
for the groceries used and the electric energy consumed in
the family home;that she hadbought andpaid for the furni-
ture contained in it; and had contributed to the expense of im-
provements. It shows also that both the husband and the
wife had accumulated separate savings and that the hus-
‘band had the larger amount in his own name although his
earnings in the over-all period had been substantially less
than those of the wife. Evidence is ample that following the -
death of the husband the appellee enjoyed earnings consider-
ably greater than currently received during the period of her
married life and that these ran to an average of almost $35
per week during the year 1943 and to more than that figure
in the first 3 months of 1944. '

The “Appeal and Reasons for Appeal” by which the case
was carried to the Supreme Court of Probate alleged that
appellee’s earnings after she became a widow, having regard
to her separate property and the distributive share to which
she was entitled in her husband’s estate, assured her an in-
come more than ample to provide for all her needs and that
the award of any allowance under the statute was without
support in evidence and operated to substitute judicial dis-
cretion for the laws of descent contrary to the spirit and
meaning thereof. The exceptions are based on a construc-
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tion of the statute consistent with the allegations of the ap-
peal and the argument presented on the questions of evidence
is that the testimony involved was not material to the issue
but designed to assert a claim for allowance based on counter-
balancing benefits granted to relatives of the decedent. The
principal reliance on the assertion that judicial discretion
was abused or exceeded is language contained in the decision
of Hilt v. Ward, 128 Me., 191, 146 A., 439, where the Court
said:

“The necessities of the petitioner are expressly
made by the statute the underlying basis on which
judicial discretion when exercised must rest for its
authority.”

To give consideration to the exceptions in the order in
which they are stated it seems to this Court that there is
no foundation for the claim that the evidence admitted over
objection was prejudical to the appellants. The outstanding
features of the statute are found in the provisions which
vest a double judicial discretion in the judge of probate, first,
to grant or not to grant an allowance in any amount, and
second, if in his discretion he determines to grant one, to
measure the amount thereof according to his own judgment
of what is necessary “according to the degree and estate” of
the husband. Kersey v. Bailey, 52 Me., 198; Gilman v. Gil-
man, 53 Me., 184; Dunn v. Kelley et al., 69 Me., 145; Walker,
Appellant, 83 Me., 17, 21 A., 176; Hussey v. Titcomb, 127
Me., 428, 144 A., 218; Hilt v. Ward, supra. The discretion is
subject to review on appeal, Cooper, Petitioner, 19 Me., 260;
Kersey v. Bailey, supra; Hussey v. Titcomb, supra, and any
appeal presents the cause for hearing de novo in the Supreme
Court of Probate, where the allowance made may be either
increased or diminished, as in this Court, Gilman v. Giman,
supra; Walker, Appellant, supra. Decision here may deny
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an allowance entirely notwithstanding one was granted by
the judge of probate, and on appeal. Hilt v. Ward, supra.

A court exercising such discretion must be justified in
permitting the evidence adduced before it to cover a wide
range. It has heretofore been declared not only that all the
circumstances of each particular case should be considered,
Kersey v. Bailey, supra; Gilman v. Gilman, supra, but, ex-
pressly, that it is important whether the wife has contributed
to the acquisition of the estate, Brown et al. v. Hodgdon, 31
Me., 65. The estate here under consideration is larger than
would otherwise have been the case as a result of the wife’s
contributions to household expenses, home improvements and
insurance premiums, and smaller by reason of financial help
given to the husband’s relatives and providing a home for
the husband’s mother. ,

The claim is asserted on behalf of the appellants that the
statute is intended only to make provision for needs that
are temporary and immediate or such as are presently fore-
seeable and this was the theory of construction which con-
trolled early decisions under it, Brown v. Hodgdon, supra;
Tarbox v. Fisher, 50 Me., 236, where it was asserted in sub-
stance that the statutory purpose was to provide support
until the wife could realize upon her dower. Later cases
however have made it clear that an allowance is available to
provide means for a widow additional to what she would
receive as her distributive share, Gilman v. Gidman, supra;
Walker, Appellant, supra; and should be liberally construed.
Smith et al. v. Howard, 86 Me., 203, 29 A., 1008.

It has been declared with some frequency in this Court
that each case involving an allowance under our statute
should be determined upon its own particular facts, Brown
v. Hodgdon, supra; Kersey v. Bailey, supra; Gilman v. Gil-
man, supra; Walker, Appellant, supra. In all these cases em-
phasis was laid on the discretionary nature of the authority
conferred and the Court went so far in Dunn v. Kelley, supra,
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where an allowance made in the Supreme Court of Probate
which considerably increased that granted to a widow in the
Probate Court on her appeal alleging its inadequacy, as to
say that the amount of an allowance was the subject matter
of a discretion which was not subject to review on exceptions.
In Hilt v. Ward, supra, on which the appellants so strongly
rely, it was noted that this Court would have hesitated to
interfere with the allowance granted in the court of probate
had it been affirmed merely in the Supreme Court of Pro-
bate when the appeal was dismissed. We have no doubt under
the circumstances disclosed by the record that the judge of
probate was authorized within the discretion conferred upon
him by statute to order an allowance for the present appellee
in such sum as he deemed necessary according to the degree
and estate of her husband. The amount of that allowance
was affirmed on appeal in the Supreme Court of Probate and
nothing has been presented in the exceptions or argument
which would justify decision that the judicial discretion
doubly exercised was either abused or exceeded.

Exceptions overruled.
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Puivie D. Stusss,
INHERITANCE TAX COMMISSIONER,
APPELLANT
FroM DECREE oF JUDGE OF PROBATE.

" Somerset. Opinion, November 22, 1944.

Inheritance Tax. Construction of Statute.

The words “by representdtion” in Section 1 of Chapter 304 P, L. 1941, re-
late only to the amount and application of the exemption.

ON REPORT.

Appeal by the Inheritance Commissioner from a decree
of the Judge of Probate granting a petition for the abate-
ment of the tax assessed against the grandchild of a decedent,
said grandchild_ being the child of a deceased daughter of
said decedent. The Inheritance Tax Commissioner had ruled
- that the grandchild was entitled to an exemption of only
$500. It was held that the Probate Court ruled rightly in
granting the petition for abatement of the tax. Case remand-
ed to the court below for entry of a decree in accordance
with the opinion. The case fully appears in the opinion.

Frank I. Cowan, Attorney Genera],

Nunzi F. Napolitano, Ass’t. Attorney General, for the ap-
pellant. |

‘Paul S. Woodworth, for the appellee.

Sirring: Sturcis, C. J., TuaxTer, Hupson, MANSER, MUR-
cuig, CHAPMAN, JJ. -

\
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Hupson, J.  This cause is reported by the Superior Court
sitting as Supreme Court of Probate on an agreed state-
ment of facts for determination of a question of law. Required
is the construction of certain language in Sec. 8 of Chap. 148
of the Public Laws of 1933, as amended by Sec. 1 of Chap.
304 of the Public Laws of 1941.

According to the report, Addie C. Vickery, widow, late
of Fairfield, County of Somerset, State of Maine, died June
20, 1943. She was the mother of two daughters, Helen and
Hazel Vickery. Helen predeceased her mother and was sur-
vived by a son, Carleton V. Cook. By her will, Addie C.
Vickery devised the bulk of her estate to her daughter
Hazel, and her grandson Carleton, who was also named
as executor of the will. The Inheritance Tax Commis-
sioner ruled that Hazel, as a daughter, was entitled to an
exemption of $10,000, while Carleton, child of the de-
ceased daughter Helen, was entitled to an exemption of
only $500, and accordingly assessed against him a tax of
$87.23. A petition for abatement of this tax was filed and
granted. From the abatement the Inheritance Tax Commis-
sioner appealed to the Supreme Court of Probate in Somerset
County, by whom, as stated, the case was reported to this
Court.

As stated in the report, “The sole question in issue is
whether Carleton V. Cook, grandson of the testatrix, is en-
titled to an exemption of $10,000.00 under Sec. 8, Chap. 148,
P. L. 1933 as amended by Chap. 304, P. L. 1941, or an ex-
emption of $500.00 as ruled by the Inheritance Tax Commis-
sioner.”

Sec. 8, Chap. 148, P. L. 1933, as amended by Sec. 1 of
Chap. 304, P. L. 1941, reads as follows:

“Property which shall so pass to or for the use of the
following persons who shall be designated as Class A,
to wit: husband, wife, lineal ancestor, lineal descend-
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ant, adopted child, adoptive parent, wife or widow
of a son or husband or widower of a daughter of a
decedent, shall be subject to a tax upon the value
thereof, in excess of the exemption hereinafter pro-
vided, of 29, of such value in excess of said exemp-
tion as does not exceed $50,000, of 3%, of such value
as exceeds said $50,000 and does not exceed $100,000, of
49, of such value as exceeds $100,000 and does not
exceed $250,000, and of 69, of such value as exceeds
$250,000; the value exempt from taxation to or for
the use of a husband, wife, father, mother, child,
adopted child, or adoptive parent or child or child-
ren of a deceased child, by, representation, shall
in each case be $10,000, and the value exempt from
taxation to or for the use of any other person falling
within said Class A, shall in each case be $500.”

By the amendment, the percentages in the amended sta-
tute were doubled and the above-underscored words were
added to the former statute.

Before the amendment of 1941, the amount of the exemp-
tion for a child or children of a deceased child, whether they
took by will or otherwise, was $500. The appellant contends
that since the amendment, while such children who do not
take by will are entitled to the exemption of $10,000, yet
those who take by will are entitled to an exemption of only
$500. He bases his argument on the use of the statutory
words “by representation.” Where there is a will, he says
there is no taking by representation.

The Probate Court, however, sustained the contention of
the appellee that the words “by representation,” instead of
referring to the manner of taking the property, related only
to the amount and application of the exemption, to the end
that children of a deceased child should enjoy collectively
the exemption of $10,000.
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The appellant construes the statute as though it read,
“The value exempt from taxation to or for the use of a child
or children of a deceased child, if they take by representa-
tion, i.e., by intestacy, shall in each case be $10,000.” But
we think that injects into the statute something not therein,
namely, that the amount of the exemption, whether $500 or
$10,000, shall depend on how the property is taken, by will
or otherwise. In effect, all the statute says is that the value
of the exemption to the child or children of a deceased child
shall by representation be $10,000. The word “representa-
tion” herein insures that the limit of the exemption per
stirpes is $10,000, however many children there may be of the
deceased parent; instead of each receiving $10,000, that
amount is shared alike by them. “To represent,” as the word
“representation” is here used, we think means to stand in
. the place of the deceased parent only insofar as the value
of the exemption is concerned. If “representation” were not
so interpreted, we see no reason why each child would not
receive the full amount of the $10,000 exemption.

By Sec. 2 of said Chap. 148, all property received by bene-
ficiaries in excess of the exemption, whether received “By
will, by laws regulating intestate succession or by allowance
of a judge of probate,” etc., with certain named exceptions,
is subject to the tax. Then in Sec. 1 of Chap. 304, P. L. 1941,
the amending statute, (Sec. 2 of said Chap. 148, P. L. 1933,
not having been amended), it is provided that “Property
which shall so pass to or for the use of the following persons,”
which means all property passing, whether by will or other-
wise, “shall be subject to a tax upon the value thereof, in
excess of the exemption hereinafter provided . . ..”

‘Thus, in the first clause of the paragraph constituting said
Sec. 1, the manner of the taking of the property is provided
for, and it includes all property however taken, except that
taken by certain institutions, the State, or subdivisions there-
of. Then in the second clause of that paragraph in which the
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words “by representation” appear, only the value of the
exemption is dealt with, and that has efficacy as to all the
property coming to the child or children, whether by will,
laws of descent, or otherwise.

To construe the statute in a way that would make a dis-
tinction between property descending testate and intestate
would create disparities which, if not absurb, would in our
opinion certainly transcend the intention of the legislature.
We can conceive -of no reason why it would have intended
that the making or not making of a will should govern the
value of the exemption. No reason whatever for such a dis-
tinction is even suggested in the appellant’s brief. We cannot
attribute to the legislature an intention (unfairly and un-
justly, it would seem) to give a child of a deceased child
who takes by laws of descent a twentyfold financial pre-
ference over another child of a deceased child who takes by
will. That result, if ever, should be reached only by employ-
ment of clear and explicit language. There is none such in
this statute that would justify such a construction.

Furthermore, if the construction of the Tax Commissioner
were correct, then there would be a grave question as to
whether that part of the statute would be constitutional,
because of the imposition of inequality and non-uniformity
as to taxation among members of the same class. While here-
in it is not necessary to pass upon the constitutionality of
this statute as interpreted by the Tax Commissioner, yet in
construing the statute, if it is susceptible of either of two
interpretations, we should adopt the interpretation which
would tend to sustain rather than to defeat it. Hamilton et
als., In Equity, v. Portland Pier Site District et als., 120
Me., 15, 24, 112 A, 836.

We are convinced that the Probate Court ruled rightly
that the beneficiary, Mr. Cook, was entitled under this sta-
tute to an exemption of $10,000, and so the inheritance tax
of $87.23 was properly abated.
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Thus determining the issue presented to us, this cause, as
provided in the report, is remanded for entry of a decree in
accordance with this opinion.

So ordered.

Uniry Co.
8.

GuLr OiL CORPORATION,
Cumberland. Opinion, December 5, 1944.
Landlord and Tenant. Cancellation of Lease.

Provisions for the cancellation or termination of a lease are usually insert-
ed for the benefit of the lessor, and on account of some default on the
part of the lessee.

A tenant cannot nullify a lease by taking advantage of his own default
and thus escape liability on a burdensome contract. The liability for rent
continues unless the contingency which prevents use and occupancy is un-
avoidable.

ON REPORT.

Plaintiff brought suit for four months rent of a gasoline
filling station in South Portland. The lease by plaintiff to
defendant provided that if the lessee were prevented by any
properly constituted authority from using the premises for
the sale and storage of gasoline, it might, at its option, cancel
the lease. Under the city zoning ordinance the location of
the filling station was made a residential zone, but provided
that any lawful building or use of a building existing at the
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time of the adoption of the ordinance might be continued,
but that if such nonconforming use were abandoned for
more than a year any future use of the building must con-
form to the provisions of the ordinance. The defendant
abandoned the use of the property as a filling station for
more than a year and December, 1942, the City of South
Portland refused to renew the yearly permit to sell gasoline
on the ground that the defendant had abandoned the use of
the property as a filling station for more than one year. The
defendant claimed that it was prevented from using the
property as a service station by governmental authority.
Held that there would have been no such exercise of author-
ity if there had not been abandonment by the lessee. Judg-
ment for the plaintiff. The case fully appears in the opinion.

Frank P. Preti, for the plaintifl.

Woodman, Skelton, Thompson & Chapman, for the de-
fendant.

Srrring: Sturets, C. J., Toaxter, Hupson, MaNsErR, MUR-
CHIE, JJ. -

MaNSER, J. As this case comes up on report, the Court
has jury powers to determine the facts established by the
record, and the reasonable inferences to be drawn therefrom,
as well as the law applicable thereto. The suit is for four
months’ rent from December 1, 1948 to April 1, 1944, a
total of $300, accruing under the terms of a written lease
between the parties. The contention of the defense is solely
that the lease provided that, upon the happening of a con-
tingency or condition subsequent, the defendant had the
option to surrender and cancel the lease and be relieved from
the payment of rent or any further obligation. It is claimed
that the event occurred which justified the defendant in ex-
ercising such option, and that due notice of cancellation was
given, taking effect on November 30, 1943.
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.~ 'The essential facts are found to be as follows: The Unity
Co., plaintiff corporation, is engaged in real estate operations.
It purchased a city lot in South Portland and entered into
negotiations with the defendant to lease the premises after
the plaintiff had, at its own expense, built a gasoline filling
station according to specifications and blue prints furnished
by the defendant. The lease was executed in the summer of
1939, but occupancy and rental were to begin upon comple-
tion of the building so that the lease was actually for a ten-
year term from October 24, 1939. The rental was $900 annual-
ly, but the lessor was required to pay taxes and make repairs.

The defendant sublet the premises and had three tenants
between November 1939 and July 8, 1941. Since that time,
the station has never been operated for sale of products to
the public. Sometime in 1942, some of the gasoline pumps
were removed. :

In the autumn of 1942, the premises were occupied by a
sub-lessee or tenant for business purposes which had nothing
to do with the operation of a gasoline filling station.

In November 1941, the City of South Portland adopted a
zoning ordinance, which made the particular section of the
city where the premises were located, a residential zone for
. single families. The ordinance contained, however, the follow-
ing exemption:

“Any lawful building or use of a building or any
part thereof existing at the time of adoption of this
ordinance may be continued, although such building
or use does not conform to the foregoing provisions
hereof. If such nonconforming use be abandoned for
more than one year, any future use of said building
shall be in conformity with the provisions of this or-
dinance.” ’
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In December 1942, both the plaintiff and defendant
were notified that there would be no renewal of the yearly
permit required by the municipality to sell gasoline, upon
the ground that the defendant had abandoned the use of
the building as a filling station for more than one year. Ap-
peal was made by the defendant to the Zoning Board and
later to the Appeal Board in the attempt to secure a renewal
of the permit, but without success.

The claim by the defendant to the right to a renewal of
the permit was based upon the contention that there had
not been a continuous abandonment of the use of the prem- -
ises for more than one year, because on June 25, 1942 the

- défendant made a sale of six gallons of gasoline. The sale
was made for the avowed purpose of preventing an aban-
donment of use. A representative of the defendant went with
one of its employes in his car to the premises. As the electric
‘motors were not in operation, a hand pump was used, and
the gasoline emptied into cans which were then put in the
car. A sales slip was 'made, showing payment of $1.22. This
is the sole claim upon which the defendant relied at the time
it endeavored to secure renewal of permit.

It was not claimed that the station was open for business
in the usual sense of the term, or that the public could pro-
cure delivery of gasoline by the usual and ordinary method.
Such a farcical performance was properly held by the gov-
ernmental authorities to be of no avail.

The provision in the lease upon which the defendant re-
lies is as follows:

~“It is understood and agreed that if by reason of
any law, ordinance, or regulation of properly consti-
tuted authority, or by injunction Lessee is prevented
from using all or any part of the property herein leased
as a service station for the sale and storage of gaso-
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line and petroleum products, or if the use of the prem-
ises for the purposes herein permitted shall be in any
manner restricted, or should any Governmental au-
thority refuse at any time during the term of thislease
to grant such permits as may be necessary for the in-
stallation of reasonable equipment and operation of
said premises for the permissible purposes hereunder,
the Lessee may, at its option, surrender and cancel
this lease, remove its improvements and equipment
from said property and be relieved from the payment
of rent or any other obligation as of the date of such
surrender.” '

Provisions for the forfeiture, cancellation or termination
of a lease are usually inserted for the benefit of the lessor,
and on account of some default on the part of the lessee.
Here the provision was clearly for the benefit of the lessee
alone. The strict rules applicable to forfeitures when claimed
by lessors apply with like force to lessees who attempt to
take advantage of cancellation provisions for their own bene-
fit, and it must be shown that the contingency arose, or the
condition subsequent occurred without fault on the part of
the lessee. In other words, the tenant cannot nullify the
lease by taking advantage of his own default and thus escape
liability on a burdensome contract. 32 Am. Jur., Landlord
and Tenant, §§825-849. Examination and analysis of the
record is, therefore, made to determine whether the defend-
ant has shown that it was prevented from using the premises
without fault on its part.

The issue is important to both the lessee and the lessor.
If the lessee has permanently lost the right to use the prem-
ises and yet is bound to continue rental payments, it will
be required to pay a total of approximately $5,300 in $75
monthly installments. As to the lessor, assuming the continu-
ance in effect of the zoning ordinance, if the lessee is entitled
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to cancellation of the lease, the property in its present condi-
tion is valueless and is still subject to taxation. The owner
can realize no income from it. The only alternative is to re-
move the present filling station structure, sell the land, or
retain it and erect a single family dwelling thereon.

* The only witness for the defendant was a man who was in
charge of its operations in the Portland area. He testified
to the causes and events which brought about the closing. of
the station. He admitted that it was unprofitable from the
beginning of the lease in 1939, that he had trouble in getting
operators, that the last operator took the station in the spring
of 1941 and left it on July 8 of that year, since which time
no one has ever been employed at the station. After the
station was closed, he testified that efforts were made to se-
cure a new operator but

“Rationing came into effect at that time, which was
a great handicap, and the labor situation was very
bad in South Portland. We were unable to get some-
one to operate it.”

Later, he was asked what efforts were made to get an opera-
tor and answered:

“Made personal contacts and ran an ad in the pa-
per.”

So far as appears of record, this is all that was done to
avoid the effect of the zoning ordinance, the provisions of
_ which were well known to the defendant.

The lease provided:

“Said premises are leased for the purpose of the sale
and storage thereon of gasoline, petroleum and petro-
leum products, and at Lessee’s option for the conduct
of any other lawful business thereon.”
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The three reasons given for failure to reopen the station
and of the efforts made to do so, require consideration from
the viewpoint of the duty resting upon the defendant to
prevent the loss of use of the premises under the provisions
of the zoning ordinance, and which could be accomplished by
not abandoning such use for a year. With reference to the
statement that, when the station was closed on July 8, 1941,
“rationing came into effect at that time which was a great
handicap,” it is to be noted that governmental rationing did
not begin until May 15, 1942, more than ten months after-
wards.

Again, the witness said, “The labor situation was very bad
in South Portland.” Thereis nothing of record as to how acute
the labor situation was in that particular locality except this
bare assertion, but, of course, the defendant was not con-
fined to securing an operator from that vicinity. It was not
until after the declaration of war made by our Government
on December 7, 1941, that induction of men into the armed
services began in any great volume.

These facts and dates are not definitely in the record, yet
the Court will take judicial notice of historical facts, matters
of public notoriety and interest transpiring in our midst.
Weeks v. Smith, 81 Me., 538 at 544, 18 A., 325; Opinion of
Justices, 70 Me., 608; Prince v. Skillen, 71 Me., 361 at 368,
36 Am. Rep., 325.

As to efforts made to secure operators, again is found the
bare statement that the defendant “Made personal contacts
and ran an ad in the paper.” Nothing appears of record as to
the number of personal contacts nor as to the extent or a-
mount of publicity given to the need for operators, nor as to
the inducements offered. It appears that the only method
which occurred to the defendant for operation of the station
was to secure a person who would pay rent and take his own
chances of making a living from the sale of products provided
by the defendant. There was apparently no .undertaking
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whatsoever by the defendant to place one of its own employees
in charge of the station, although it would have been entirely

within the purview of the lease to do so. It would then have

received the gross profit from the sale of products, less the
wages paid the employee. The prov1510n for subletting was
permissive, not compulsory.

The inferences are very strong that, after making some
desultory motions having the appearance of attempts to ful-
fill the obligations of the zoning ordinance, the defendant is
now undertaking to seize upon the action of governmental
authorities as an excuse for termination of a contract which
had proved to be unprofitable and burdensome. The evidence
carries with it the conviction that, if the defendant had really
felt it imperative to operate the leased station to protect its
own interest, it would have, without too great difficulty,
found a way to do so.

It was incumbent upon the representatives of the munici-
pality to enforce its laws. They were entirely justified under
the circumstances. There had been an abandonment of the
use of the property as a filling station for more than one year,
and such abandonment was the fault of the defendant, and
it cannot, therefore, avoid its obligations under the lease.

While few cases presenting similar factual circumstances
appear to have required judicial ‘consideration, the principle
is well established that whether it be a lessor or lessee who
seeks to be relieved from an obligation or to enforce a right
to cancellation of a lease, he must present sufficient evidence
to prove that he was in no way responsible for creating the
situation of which he seeks to take advantage.

In Noland v. Cooperage Co. (Ky.), 82 S. W., 627, the
plaintiff leased land for a nominal consideration for the erec-
tion of a stave mill but with the further provision that lessee
should furnish refuse wood for use for the house and grist
mill of the lessor. The lessee did not build any stave mill but
continued to occupy the premises. It was held that the lessee

\
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could not be allowed to avoid liability for rent by its own
failure to erect the stave mill.

In Pizitz-Smolian v. Randolph 221 Ala., 458, 129 So., 26
where the lease of a building restricted the use to certain
business, it was held that the lessee ,was not relieved from
performance because the right to continue business was ren-
dered less profitable or easy.

As it is sometimes expressed, the liability for rent con-
tinues unless the contingency which prevents use and oc-
cupancy is unavoidable. Calechman v. A. & P. Tea Co., 120
Conn., 265, 180 A., 450, 100 A. L. R., 302. See also Hayes v.
Goodwin, 253 Pa., 607,98 A., 727; Reid v. Fain, 134 Ga., 508,
68 S. E., 97; Brewing Co. v. Roser, 169 Ky., 198, 183 S. W,
479; Wills v. Gas Co., 130 Pa., 1222 5 L. R. A., 603, 18 A,
721.

The entry will be

Judgment for the plaintiff for $300 with
interest from date of the writ.
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'

StAaTE OF MAINE
8.

GEORGE Brace.

Oxford. Opinion, December 5, 1944.
Criminal Low. Rape. Evidence.  Appeal. Ewxceptions.

Alleged errors of law by the trial judge which are presented in exceptions
- perfected cannot be reviewed on appeal.

Upon the evidence in the instant case, the jury were warranted in believing
beyond: a reasonable doubt and, therefore, returning a verdict that the
respondent was guilty of the charge laid against him in the indictment.

It was within the sound discretion of the trial judge to allow leading ques-
tions to be propounded to the prosecutrix in the progress of her examina-
tion in chief and exceptions do not lie to the admission of her answers.

In allowing witnesses to testify that the prosecutrix told them that she had -
been carnally abused without further details of the complaints, no more
was admitted than was sufficient to identify the subject matter and there
was no error. ‘ ‘

The reframing- and -répeating, because of objections of opposing counsel,
of questions admissible in: form and substance as finally submitted, was
‘ unobjectjonable. '

As the case was presented the main question was whether the testimony of
the prosecutrix was true or false and it was the duty of the trial judge
to so instruct the jury.

The suggestion, but not directioh, that the jury give this question first con-
sideration, which could only encourage intelligent and orderly delibera-
tion and an early determination of the dominant issue of whether the re-
spondent was guilty or innocent, was in no way prejudicial.

There was no harmful error in the manner in which the question was sub-
mitted to the jury for consideration. Exceptions will not be sustained and
a just verdict set aside for harmless error.

If an inference that the prosecutrix inv this case was entitled to greater
credence than other witnesses, could have arisen from a recital by the
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trial judge of elementary and axiomatic rules and principles concerning
her status as a witness, and that of all other witnesses summoned by the
prosecution, it was removed by the instruction which immediately fol-
lowed that the question of whether she was telling the truth or was lying
was for the jury to determine. The correctness of a charge is not to be
determined from isolated statements extracted from it without reference
to their connection with what precedes or follows.

The burden resting upon the State to prove the guilt of the respondent be-
yond a reasonable doubt in this a criminal case, as clearly and fully de-
fined in the charge, was in no way modified or controlled by an instruc-
tion that the process of the court was available to the respondent as well
as the prosecution to compel the attendance of needed witnesses. The in-
struction did not relate to the burden of proof, inferentially or otherwise.

There was no error by the trial juzlge in his discussion in the charge of the
law relating to a recital of the details of a complaint made by the prose-
cutrix. By way of explanation, the law was stated correctly but the ad-
missibility of such evidence was not submitted to the jury for determina-
tion and with it they had no concern. The court alone had the right to
decide that question. The jury were not judges of the law.

In this jurisdiction the refusal to instruct the jury on the law of assault
with intent to rape, assault and battery, and assault, as requested, was
not prejudicial error.

O~ APPEAL, EXCEPTIONS, AND MOTION FOR NEW TRIAL.

The respondent was convicted in the Court below of un-
lawtully and criminally abusing a child of eight years of age.
R. S. 1930, Chap. 129, Sec. 16. The child, on returning from
a visit to her grandparents, complained to her mother and
father that she had been so abused and medical examination
confirmed her story. While no one saw the attack, important
parts of the child’s testimony were corroborated by facts
and circumstances testified to by persons who were in the
vicinity. The jury returned a verdict of guilty. Respondent
appealed and also filed exceptions and a motion for a new
trial. Appeal dismissed. Exceptions overruled and motion for
new trial denied. Judgment for the State. The case fully
appears in the opinion.
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- Theodore Gonya, for the State.
Robert T. Smith, -

Benjamin L. Berman, for the respondent.

Srrring: Sturcts, C. J., Tuaxter, Hupson, MaNseEr, MUR-
cHIE, CHAPMAN, JJ.

Sturars, C. J. The respondent was convicted in the
Court below of unlawfully and carnally knowing and abus-
ing a female child under fourteen years of age contrary to
R. S., (1930), Chap. 129, Sec. 16 and his appeal and excep-
_ tions reserved are before this Court.

APPEAL.

When the prosecutrix, a little girl of eight years, returned
on the morning of June 17, 1943 from a visit to her grand-
parents she complained to her mother and father and others
that she had been carnally abused on her way home, and
medical examinations confirmed her story. At the trial, iden-
tifying the respondent with whom she was well acquainted,
as her assailant, she described what had taken place, and
while no one saw the attack, important parts of her testi-
mony were corroborated by facts and circumstances related
by persons who were in the vicinity. Although the respond-
ent protested his innocence we are convinced that the jury
were warranted in believing beyond a reasonable doubt and
finding that he was guilty of the charge laid against him in
the indictment.

The respondent, through counsel, however, argues that
regardless of whether on the evidence the verdict was right
the appeal should be sustained for errors in rulings of law
and improper comments by the trial judge. This contention
does not require extended discussion. An appeal may be sus-
tained in a criminal case for errors of law by the court to
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which exceptions are not reserved and injustice would other-
wise inevitably result. State v. Wright, 128 Me., 404, 148
A., 141. And a new trial may be granted for prejudical re-
marks by the court outside rulings in matters of law. State v.
Carter, 121 Me., 116, 115 A., 820. Here, however, the alleged
errors of law apparently relied upon are presented in excep-
tions perfected and their review lies there. And no objection-
able comments by the trial judge are found in the record.

- ExcerTiONS 1 AND 2.

© These exceptions, it is conceded, are directed to what are
characterized as leading questions propounded to the pros-
ecutrix by the county attorney. If leading, which need not
here be decided, it was within the sound discretion of the
trial judge to allow such questions to this witness in the
progress of her examination in chief and exceptions do not
lie to the admission of her answers. State v. Lull, 37 Me., 246;
Blanchard v. Hodgkins, 62 Me., 119; Harriman v. Sanger, 67
Me., 442.

ExXcEPTIONS 3 AND 4.

In the examination of the parents of the ravished child
concerning: her complaints the mother was interrogated as
follows: : ‘

“Q. XKindly answer this next question, yes or no,
if you will. When they brought her home did she make
any complaint to you that she had been carnally a-
bused that morning? A. Yes.”

The father’s testimony in its material parts reads:

“Q. When you saw her at Herman Ridlon’s, did
she make a complaint to you that she had been carn-
ally abused that forenoon? A. Yes.”
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In oral argument the fault found by ‘counsel” for ‘the res-
child made complamts that she had been camally abused
not only the complamts but their details, were allowed to
go to the jury. It'is, of course, well settled that in the trial
of one indicted for rape, if the prosecutrix takes the stand
her testimony may be corroborated by proof that she. made
a complaint through the testimony of the person to whom
it was made but the details of the complaint are not admis-
sible unless her testimony has been impeached, or the com-
plaint is within the rule of res gestae. State v. King, .123‘M¢:’
256,122 A., 578. But it is uniformly held that this rule is not
violated if not more is admitted than is sufficient to show the
nature of the complaint. State v. Powers, 181 Ia., 452, 164
N. W, 856; Com. v. Cleary, 172 Mass., 175, 51 N. E., 746;
Blake v. State, 157 Md., 75, 145 A., 185; State v. Dawson; 88
So. Car., 225, 70 S. E., 721; 52 Corpus Juris, 1067, n. 92 and
cases cited. If context and reference disclose the subject mat-
ter of a complaint made in a rape case further description is
unnecessary. State v. Mulkern 85 Me., 107, 26 A., 1017. Here
the mere recital that complaints were made would have been
unintelligible and a disclosure of their nature was necessary.
We think the words carnal abuse only served that purpose
and their use was unobjectionable.

No more convincing is the contention that the oft repeated
framing of the questions relating to the prosecutrix’s com-
plaints, in the manner and form submitted, was calculated
to prejudice the jury against the respondent. The questions
were reframed and repeated because of objections by counsel
for the defense, as finally submitted were admissible in form
and substance, and the evidence was material to the issues.
There is no ground for complaint here.



162 STATE OF MAINE v. BRAGG. [141

‘ExcEPTIONS 5, 6 AND 7.

As this case was presented the main and controlling ques-
tion was whether the testimony of the prosecutrix was true
or false and it was the duty of the trial judge to so instruct
the jury. State v. Clair, 84 Me., 248, 251, 24 A., 843. And
the suggestion, but not direction, that the jury give this
question first consideration could not have done more than
encourage intelligent and orderly deliberation and point the
way to an early determination of the dominant issue of
whether the respondent was guilty or innocent. Neither this
nor the statement that the question was whether or not the
prosecutrix was lying and a perjurer confused or misled the
jury. They returned a just and true verdict according to the
law and the evidence. There was no harmful error here for
which exceptions can be sustained. Reed, et al. v. Power Co.,
182 Me., 476, 172 A., 828; State v. Priest, 117 Me., 223, 103
A., 859.

Nor was there error in making known to the jury that the
prosecutrix was not a party litigant but a witness who with
others summoned by the prosecution, could be compelled to
attend and testify and, if honest and upright citizens, must
tell the truth. It is elementary that the prosecutrix is not a
party in a criminal case and personally has nothing to gain
or lose by the outcome. By statute summons may issue to
her and all other witnesses for the State and the punishment
for failing to appear is severe. R. S., (1930), Chap. 146, Sec.
15, 16. So, too, a witness who fails to answer questions allowed
by the Court may be fined or committed to jail. R. S.,
(1980) , Chap. 96, Sec. 123. And the admonition that witnes-
ses summoned to Court if they are honest and upright citi-
zens must tell the truth was undoubtedly intended and
could only be understood to be general in its application and
a statement of what every honest and upright witness is
morally required to do and a truism which brooks no denial.
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If in this recital of elementary and axiomatic rules and prin-
ciples lies an inference that the prosecutrix is entitled to great-
er credence than other witnesses and must be believed, which
we do not find, it was entirely removed by the instruction
which immediately followed that the question of whether she
was telling the truth or was lying was for the jury to deter-
mine. The correctness of a chargeis not to be determined from
isolated statements extracted from it without reference to
their connection with what precedes or follows. State v. Day,
79 Me., 120, 125, 8 A., 544,

Nor can an 1nference that the State does not have the
burden of proving the guilt of the respondent beyond a rea-
sonable doubt in a criminal case be drawn from an instruc-
tion that the process of the court is available to the respon-
dent as well as the prosecution to compel the attendance of
needed witnesses. Apparently this statement of the law re-
lated only to the inferences which might be drawn from the
absence of persons from the stand who might have been
called to testify and undoubtedly was so understood. The
burden of proof resting upon the State as clearly and fully
defined in other parts of the charge was in no way here modi-
fied.

The final objection that in the charge as given the jury
were led to believe, and to their prejudice, that the details
of a complaint made by the prosecutrix were admissible in
evidence is groundless. No more was said relative to the
complaint than was necessary to identify its nature and in
immediate connection the jury were told that the law did
not allow a recital of details. This was a correct statement
of the law but with it the jury had no concern. The admis-
sibility of details of the complaint was not submitted to the
jury for determination. Their province was to pass upon the
evidence before them, not to determine its admissibility. The
Court alone had the right to decide that question. Winslow
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v. Bailey, 16 Me., 819, 321. The jury were not judges of the
law. State v. Stevens, 53 Me., 548; Horan v. Boston Elevated
Railway Co., 237 Mass., 245, 248, 129 N. E., 355.

ExceprTION 8.

Under the settled law in this jurisdiction the refusal to
instruct the jury on the law of assault with intent to rape, as-
sault and battery and assault, as requested, cannot be deemed
prejudicial error. State v. Black, 63 Me.,210. ‘

Convinced, as we are, that on the evidence the respondent
was undoubtedly guilty of the crime of which he was con-
victed and there were no exceptionable errors in the trial of
the case, the entry is _

Appeal dismissed.

Motion for a new trial denied.-,
Exceptions overruled.
Judgment for the State.



Me] ANTHONY 2. ARPIN. 165

Diana S. ANTHONY
vs.

ALPHONSE ARPIN.

CuarLes B. ANTHONY
vs.

ALPHONSE ARPIN.
York. Opinion, January 31, 1945.
Master and Servant.

A master is liable to third persons for damages resulting from his servant’s
negligence while acting in the course of his employment, but the relation
of master and servant at the time of and in respect to the acts com-
plained of must be shown. !

ON MOTIONS FOR NEW TRIALS:

Actions for damages for personal injuries and for medical
expense on account of severe injuries suffered by plaintiff
Diana Anthony as a result of a collision between automobile
of plaintiff, Charles B. Anthony, and an automobile belong-
ing to the defendant and driven by his brother-in-law. The
only issue was whether or not the brother-in-law was acting
as the servant or agent of the defendant. The jury returned
a verdict that he was. Held that there was sufficient evidence
to sustain the jury verdict. Motions overruled. The case fully
appears in the opinion.

Clifford & Clifford,
John D. Clifford,
- Daniel E. Crowley,
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- Albert W. Cookson,
Merle C. Rideout, for the plaintiffs. o
Robinson & Richardson, John D. Leddy, for the defend-

ants.

SirriNg: StUrars, C. J., THAXTER, HUDsoN, MaNSER, MUR-
cuig, CHAPMAN, JJ.

PEer curiam.

On motions by the defendants for new trials. The actions arose
out of an automobile accident in which the plaintiff, Diana
L. Anthony, received severe injuries and her husband,
Charles B. Anthony, incurred large expense for her medical,
hospital and other services. The defendant owned the auto-
mobile which was in collision with that driven by Charles B.
Anthony on Sunday, February 15, 1942. At the time of the
accident, the Arpin car was being operated by Leo Durand,
a brother of the defendant’s wife. He was alone in the car.

The only issue presented is whether or not Durand was,
at the time of the accident, acting as the servant or agent
of the defendant, and liability is contested upon the con-
tention that the doctrine of respondeat superior, under the
circumstances of the case, does not apply. It appears from
the record that, after the general charge by the presiding
Justice, to which no exceptions were taken, the specific ques-
tion was submitted to the jury by request or agreement of
counsel:

“Was Leo Durand at the time of the accident act-
ing as the servant or agent of the defendant, Alphonse
Arpin, and on the business of said defendant?”

Upon return of the verdicts, the jury on interrogation, an-
swered the specific question in the affirmative. There can be
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no doubt that the attention of the jury was particularly called
to the issue, and no complaint is made of the instructions of
the Court with respect thereto. |

The defense relied upon a statement made by Leo Durand
four days after the accident, which statement was procured
and written by counsel for the defendant. He said:

“Alphonse Arpin is my brother-in-law. On Febru-
ary 15, 1942 he let me use his car for the afternoon.
At about 1:45 P. M. that day I was going east
on the Sanford-Biddeford road when I was in an acci-
dent with Charles Anthony. I was alone. I was
taking a ride to pass the time.”

The only other persons apparently chargeable with know-
ledge of the fact in issue were Alphonse Arpin, the defendant,
his wife and their son, Richard L. Arpin. Neither the defen-
dant nor his wife testified. Durand was in the armed services
at the time of the trial, and the unsworn statement which he
had given was admitted by agreement as testimony. The
~ son, Richard L. Arpin, a boy thirteen years old, testified in
substance that his uncle, Durand, was at the Arpin home in
the forenoon of the Sunday in question, stayed to dinner and
left soon after. During the forenoon he heard a conversation
between the defendant and Durand, which recognized the
fact that Mrs. Arpin was pregnant and expected soon to be
delivered, and Arpin wanted Durand to find a woman to do
the housework, because Mrs. Arpin was then sick and unable
to work. Durand was working for a woman in Biddeford or
Old Orchard, and agreed to make the trip there to see if she
could obtain the needed help. Durand was to go in the after-
noon and came back for supper. On cross-examination, the
lad was asked:
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b '“Q You didn’t hear him (Arpm) say to take the
“car for the afternoon?

~A. No,sir. He said to take the car and go get a wom-

The accident happened about seven miles from Sanford on
the road towards Biddeford and Old Orchard, and Durand
went no farther. Considering the fact that Arpin and his wife
remained silent, that Durand was not asked for any further
explanation, and the element of agency was never specifi-
cially called to his attention, and the further fact that, as
appears in the record, Mrs. Arpin gave birth to a child sev-
enteen days later, the jury was amply justified in coming to
the conclusion that Durand was acting at the particular time
and place of the accident, upon the request and direction of
the owner of the car, in performance of a mission for the
defendant, and as his servant and agent.

There was sufficient evidence, if accepted as credible by
the jury, to comply with the rule as enunciated in varied
phrase, but with like effect that

“A master is liable to third persons for damages

" resulting from his servant’s negligence while acting in

the course of his employment, or as it is sometimes

expressed, within the scope of his authority, but the

relation of master and servant at the time of and in

+~ respect to the acts complained of must be shown.”

.. :Copp v.Paradis, 130 Me., 464 A.; Maddox v. Brown, 71
_.4Me 432 Karahleos v. Dillingham, 119 Me., 165 A.

ST I TR ; . Motions overruled.
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Emna Harvey,
ADMINISTRATRIX OF THE ESTATE oF ETTA E. COVEL
8.

MARGARET A. RACKLIFFE,
"ADMINISTRATRIX OF THE ESTATE oF WILLIAM A. GRIFFIN.

Knox. Opinion, February 21, 1945.

United States Constitution. War Bonds. Federal Law.
United States Treasury Regulations.

Treasury Regulations in respect to the transfer of United States war sav-
ings bonds are a proper exercise of the power given to the Secretary of
the Treasury by the Congress; and they accordingly have the force and
effect of Federal law. . ‘

Under the provisions of the Federal constitution Congress has the power
“to borrow Money on the credit of the United States,” and “to make all
Laws which shall be necessary and proper for carrying into Execution”
this power. Art. VI, Clause 2, provides that these laws “shall be the su-
preme Law of the Land; and the judges in every state shall be bound
thereby . .. .” '

The capacity of the Federal government to borrow money depends on the
inviolability of its obligation, on its ability to carry it out strictly in ac-
cordance with its terms. If the state may treat the bonds here involved, or
the proceeds of their sale, as the property of some person other than the -
one whom the contract has designated, the government has thereby been
prevented from carrying out the agreement into which it has entered.

In this case there was a contract with the United States for the benefit of
a third party whose rights arise solely from the contract and in no sense
by reason of a grant or gift; this contract gives the beneficiary a present,
vested, though defeasible interest; it is governed by Federal law and must
be enforced in accordance with its letter and its spirit uniformly through-
out the United States; and no state statute or rule of law may stand in
the way of such enforcement.

Because of the supremacy of Federal law a state rule has no application to
this contract. ‘ '
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