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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE

Joan~na T. LyncH vs. CHESTER A. MORRIS ET AL.

York. Opinion, June 14, 1934.
Jury Finpines. EvipExce. Moror VEHICLES.

. Where evidence, both direct and circumstantial, in a case is sharply conflicting,
it i3 for the jury to determine where the truth lies, and the proper deductions
from the facts as they find them.

In the case at bar, there was a square conflict in the testimony. On the all im-
portant point as to the position of the Morris car there was a surprising dis-
agreement among the witnesses. That the defendants’ automobile was at the
time of the collision on its own right of the highway, did not necessarily prove,
that prior to the impact it was not on the wrong side of the road, and did not
seasonably turn to its right.

On exception and general motion for new trial. An action on the
case to recover damages for personal injuries sustained by the
plaintiff, a guest of the defendants, while riding in their automo-
bile. Trial was had at the October Term, 1933, of the Superior
Court, for the County of York. The jury rendered a verdict for the
plaintiff in the sum of $4523.95, against both defendants. To the
refusal of the presiding Justice to grant certain requested instruc-
tions, defendant seasonably excepted, and after the jury verdict
filed a general motion for new trial. Motion overruled. Exception
overruled. The case fully appears in the opinion.

Louis B, Lausier,

William P. Donahue, for plaintiff.

Willard & Willard, for defendants.
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Sirrine: Parrancary, C. J., Duxx, Sturcts, BarNes, THAXTER, .
Hupson, JJ.

Tuaxrer, J. This is an action for personal injuries. The
plaintiff was the passenger in an automobile driven by the de-
fendant, Mary Morris, whose husband, Chester A. Morris, is joined
as a defendant, on the ground that he directed and controlled the
operation of the car. After a verdict for the plaintiff against both
defendants, the case is before us on their motion for a new trial
and on an exception by them to the refusal of the presiding Justice
to give a requested instruction.

The defendants’ car was proceeding in a southerly direction on
the Limerick Road so called. Mr. Morris was seated beside his wife
on the front seat, and according to the plaintiff’s testimony was
giving her instructions in the management of the car. It was about
midnight on April 30, 1932. The plaintiff was sitting alone on the
rear seat. As the defendants were entering a left-hand curve in the
road, an automobile driven by one Albert Neveux approached pro-
ceeding in the opposite direction. On the curve a collision took
place. T'wo occupants of the Neveux car were killed, and the plain-
tiff and Mr. and Mrs. Morris were severely injured.

It seems reasonably clear that the impact took place while the
defendants’ car was on its own right-hand side of the road. The
contention of the plaintiff, however, is that as Mrs. Morris round-
ed the curve she pulled her car toward the left of the road, that
when the other automobile appeared she, with the aid of her hus-
band, managed to pull her car back to its own proper side, but too
late to indicate to Neveux that she was not going to continue on in
his path, and that Neveux to avoid her swung violently to the left
at the same time that she bore to the right. The defendants con-
tend that at all times they were on their own side of the road, and
that the accident took place because of the excessive speed of the
other car and the consequent inability of the driver to hold it on
his right side of the road as he pursued his course on the short side
of the turn. )

Neveux testified that as he rounded the turn he was on his own
side of the road, that he suddenly came on the defendants’ car pro-
ceeding directly toward him on the wrong side, and that to avoid



Me.] LYNCH 7. MORRIS ET AL, 3

an accident he cut across the road to the left. Miss Lynch testified
that as they rounded the turn Mrs. Morris bore to the left and was
a little to the left of the center of the road. Counsel for the de-
fendants claim that this testimony is inconsistent with her deposi-
tion used in a previous case brought by Pelletier’s administratrix
against the defendants. In this deposition she stated that the
Morris car was in the middle of the road. Her two statements are
not necessarily inconsistent. In her present testimony she does not
claim that the whole body of the car was on the left side of the
highway, and if it was in the middle, at least one-half of it would
of necessity have been on the left of the center line. She stated that
as the Neveux car appeared, Mr. Morris grabbed the wheel and
pulled their car sharply to the right. On the other hand Mr. and
Mrs. Morris both testified that at no time was their car turned
from their own side of the road. There is here a square conflict in
the testimony. Defendants’ counsel tries, however, to draw conclu-
sions from the supposed position of the cars after the accident.
It is conceded that the Neveux car went off the road on its left side
of the highway. But on the all important point as to the position
. of the Morris car there is a surprising disagreement among the
witnesses. Those offered by the plaintiff claim that it was in the
middle of the road, those of the defendants state that it was on the
extreme right. That the defendants’ automobile was at the time of
the collision on its own right of the highway does not, however,
necessarily prove that prior to the impact it was not on the wrong
side of the road and did not seasonably turn to its right.

The evidence both direct and circumstantial in the case is sharp-
ly conflicting. It was for the jury to determine where the truth lay,
and the proper deductions to be drawn from the facts as they found
them. If they believed the testimony of the plaintiff and of Neveux,
they were fully justified in finding as they did for the plaintiff.

The defendants requested the following instruction which the
Court refused to give.

“If you find the defendants were driving on their own right
hand side of the center line of the highway, just before the
accident, and at a reasonable rate of speed, and that they had
no chance to avoid the accident, your verdict must be for the
defendants.”
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The case was tried by the plaintiff on the theory that the Morris
car was being driven on the wrong side of the highway and did not
turn soon enough to the right. It seems to have been assumed by
counsel and by the Court, and from a careful reading of the evi-
dence and the judge’s charge the jury must have clearly under-
stood that if they believed the testimony of Mr. and Mrs. Morris,
there was no negligence on their part. To have given the requested
instruction under such circumstances would only have confused the
jury, for the question at issue was not whether just before the
accident the defendants’ car was on its own right of the highway,
but whether, if it was being driven on the left of the center line, it
seasonably turned to the right.

Motion overruled.
Exception overruled.

Mivro WaTter Compaxy vs. INmasiTanTs oF Town or Mivo.

Kennebec. Opinion, June 14, 1934.
Pusric Urmurries Commission. CoxTracTs. TaxaTtiow.

In an action on a contract between a water company and a town for supply
of water to the town wherein the town agreed to pay a fived sum per annum,
and “such further sum each year as shall equal the amount of tax, if any,
assessed against said company by the said town during said year,” such rental
sum having been several times changed by the Public Utilities Commission and
wherein the company claimed a balance due on account of increased taxes mot
compensated for by increased rental:

HELD .

The provisions of the contract between the town and the company remained
binding and in force after the passage of the act establishing the Public Utilities
Commission, but the commission had authority, if such rates were unjust or un-
reasonable, to modify them or, if necessary, to abrogate the contract altogether.

The commission by permitting the increase in the rates did modify the con-
tract and all concerned regarded the contract as in this respect abandoned, and
had submitted to the administrative commission set up by the statute the ques-
tion of the rates to be charged the town for water.
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The water company, if it considered the order of the commission entered
October 26, 1928, was erroneous in law in not giving to it the revenue to which
it was entitled, had its remedy by exception. Its right to recover under the con-
tract was gone.

The fact that the order of the commission was not effective to reimburse the
company for the taxes which it was obliged to pay for the period prior to the
time when the order became effective is immaterial. Such decrees are intended
to cover conditions as they are expected to be in the future and not to compen-
sate for the past.

On report. An action of assumpsit for moneys alleged to be
owed for “fire protection service” or “hydrant rental.” The action
was based on a quantum meruit for hydrant service rendered by the
plaintiff to the defendant town, between October 1, 1927, and No-
vember 1, 1928, during which period the plaintiff claimed it had re-
ceived compensation in part only for the services rendered. Pay-
ment had been made the plaintiff at the rate of $60.00 per annum
per hydrant, whereas plaintiff claimed it was entitled to $140.00
per annum per hydrant. The issue involved the construction of a
contract made in 1909 between the plaintiff and the defendant in
which the defendant agreed to pay a fixed sum per year together
with “such further sum each year as shall equal the amount of
tax, if any, assessed against said company by the said town of
Milo during said year.”

Judgment for the defendant. The case fully. appears in the
opinion.

McLean, Fogg & Southard, for plaintiff.

Ryder & Simpson,

C.W.& H. M. Hayes, for defendant.

SitTing: PaTTANGALL, C, J., DUNN, STURGIS, BARNES, THAXTER,

Hupsox, JJ.

THAxTER, J. In 1909 the parties to this action entered into a
contract under the terms of which the plaintiff company agreed to
supply water to the defendant. This contract was to run for twenty
years. The town agreed to pay $1500 per year for the use of forty
hydrants, and for certain other services enumerated in the contract
“such further sum each year as shall equal the amount of tax, if
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any, assessed against said company by said Town of Milo during
said year.” Rates to be charged private consumers were also estab-
lished. In 1920 on petition of the company the Public Utilities
Commission entered a decree increasing the rates for all classes of
service, and the annual hydrant rental was raised from $37.50 to
$40.00 per hydrant. On February 13, 1926, the water company
filed another petition with the commission asking for a further in-
crease in rates. September 30, 1927, an order was entered provid-
ing for numerous modifications in rates and increasing the annual
hydrant rental from $40.00 to $60.00. In promulgating this the
commission made the following statement: “We shall assume that
the water company and the town of Milo will continue to be guided
by the terms of the present contract, except as modified by this and
former decrees of this Commission.” Obviously what the commission
meant was that in figuring the operating expenses of the company
no consideration was given to the item of taxes, for it was assumed
that these would be remitted to the company as provided for in the
original contract. April 1, 1928, the town assessed a tax on the
water company, the part of which applicable to the water system
amounted to $3,837.93. On August 1, 1928, the company again
petitioned the Public Utilities Commission for an increase in rates
to meet this additional operating cost. October 26, 1928, the com-
mission filed a decree directing the company to charge $140 for
hydrant rental in place of $60; and it is perfectly clear that this
modification was authorized to compensate for the taxes which the
company was then forced to pay. To an action of debt brought to
collect this tax the company entered a defense. The case was re-
ported to this Court, and it was held that the town was under no
legal obligation to refrain from taxing the water company. Inhabi-
tants of Town of Milo v. Milo Water Co., 131 Me., 372. The pres-
ent suit is brought to recover the sum of $5,269.33, an amount
claimed to be due for hydrant rental to November 1, 1928, amount-
ing to $4,160 and $1,109.33 for interest. It is before us on report.

The plaintifi’s contention is that the order of the Public Utili-
ties Commission which became effective October 1, 1927 and in-
creased the hydrant rental to $60 was based on the assumption
that the water company would not have to pay taxes, that by
reason of the assessment the town thereafter received a benefit from
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the plaintiff for which it has not paid, and that consequently it is
liable to the plaintiff either in an action on an account annexed or
on a quantum meruit for the service rendered to it. The plaintiff
contends that it is entitled to receive for the period in question the
extra sum of $80 per hydrant, the amount which the Public Utili-
ties Commission fixed as necessary to compensate the company for
the increase in taxes.

The Town of Milo could not constitutionally have exempted the
water company from the payment of taxes even in return for the
services rendered. Brewer Brick Company v. Inhabitants of Brew-
er, 62 Me., 62 ; Inhabitants of the Town of Milo v. Milo Water Co.,
supra. It was lawful, however, for the town as consideration for
water supplied to contract to pay the company each year a sum
equivalent to the taxes assessed provided such agreement was rea-
sonable and fair, City of Belfast v. Belfast Water Company, 115
Me., 284 ; and the subsequent passage of the act creating the Pub-
lic Utilities Commission did not alter any of the terms of such
contract. All of its provisions remained binding on the parties until
the commission found that they were unjust or unreasonable in any
particular. Inhabitants of North Berwick v. North Berwick Water
Company, 125 Me., 446. After such determination it became the
duty of the commission to modify the unreasonable terms of the
contract, or if necessary to abrogate it altogether. In re Searsport
Water Company, and In re Lincoln Water Company, 118 Me., 382.

The plaintiff can recover only on the assumption that that part
of the contract providing for reimbursement by the town of taxes
paid by the company remained in force in spite of the jurisdiction
taken by the Public Utilities Commission over the subject-matter,
for the commission had no power to require the town to carry out
this provision of the agreement as a part of its order fixing rates.
In re Caribou Water, Light and Power Company, 121 Me., 426.
It becomes necessary, therefore, to determine whether this part of
the contract was in effect at the time when the taxes were assessed
in 1928.

On two separate occasions the commission on petition of the
plaintiff had made substantial increases in the rates fixed by the
contract. In fact very little was left of its provisions in respect to
rates. At the time of entering the second order, the commission
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“implied that its continuance was contingent on the remission of the
taxes to the water company as provided for in the contract. The
commission did not intend to infer that this part of the contract
was then enforcible; it only stated that the rates were established
on the assumption that the policy of the town in remitting or pay-
ing back the taxes would continue. When the tax assessment was
made, the company petitioned for an advance in rates to take care
of the added burden. The basis for such plea must have been that
such tax was lawfully assessed, and that the right of the company
to claim reimbursement from the town had been lost. Indeed we
feel that, in view of the action taken by the parties to this litigation
and by the Public Utilities Commission during the preceding eight
years, it is unreasonable to suppose that either the town or the
company regarded the provisions of the contract fixing the com-
pensation of the plaintiffs as in force. All concerned had regarded
the contract in this respect as abandoned, and had submitted to
the administrative commission set up by the statute the question of
the rates to be charged the town for water.

It may be argued that the order of the commission of Oct. 26,
1928, was not effective to reimburse the company for the taxes
which it was obliged to pay for the period prior to the time when
the order became operative. But such decrees are not ordinarily
retrospective. They are intended to cover conditions as they are
expected to be in the future and not to compensate for the past.
Galveston Electric Company v. Galveston, 258 U. S., 388 ; Georgia
Railway & Power Co. v. Railroad Commission of Georgia, 262
U. 8., 625. No other method of fixing rates is practicable.

The water company, if it considered that the order of the com-
mission entered October 26, 1928, was erroneous in law in not giv-
ing to the company the revenue to which it was entitled, had its
remedy by exception, as provided in Rev. Stat., 1916, Ch. 55, Sec.
55, as amended. Its right at law to recover the amount of taxes

paid to the town was gone.
' Judgment for the defendant.
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MaTiLpa BEaN, COMPLAINANT
vs.

CENTRAL MaiNE Power CoMPaNy.

Bineram Laxp Company, COMPLAINANT
vs.

CeNTRAL MaINE Power ComPaNy.

Somerset. Opinion, June 21, 1934.

Equiry Preapixe. WATErs AND WaTeErR Courses. MiLL Acrt.

‘Worns AND PHRASES.

Procedure under the Mill Act is substituted for an action at common law for
damages. Though brought at law and not in equity, the process is in the nature
of a bill in equity to obtain redress for the injury occasioned by flowage. It is
not commenced by a writ but by a bill of complaint. :

Viewed in this light, the strict rules of pleading, applicable to suits at law
commenced by writs can not apply; but the rules in cases of equity do apply.

Ewxceptions will lie for impertinence in a bill, answer, or other pleadings.

Impertinence in equity pleading signifies that which is irrelevant, and which
does mot, in consequence, belong to the pleading. The full significance of the
the word is found in the expression “not pertinent.”

By this practice matter that is irrelevant to the material issues is pruned
away, and the issues stand forth clear to the view and patent in substance.

Exceptions to the ruling of the single justice, sustaining exceptions in equity
for impertinence, may be heard by the law court before the cause is carried to
the stage of final disposition.

Mill seat, now mill site, and mill privilege, are synonymous terms, used inter-
changeably to name a location on a stream where by means of a dam a head and
fall may be created to operate water wheels.

The right of the owner in his mill privilege is limited. To erect a dam and mill
thereon, when thereby no owner above or below is injured, is his right, but he
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must so operate his dam as to let the natural volume of the stream pass through,
as well as the logs of the river driver.

His right is defeasible and, if it is not asserted and availed by him, he must
submit to lower development, on a scale commensurate with the needs of the
section benefited, and he may not have damages for the right of which he is de-
prived, a right which he shared with other riparian owners, and lost when such
other made prior appropriation of his site.

The proprietor who first erects his dam for such purpose has a right to main-
tain it, as against the proprietors above and below; and to this extent, prior
occupancy gives a prior title to such use.

Flowing the lands of another for the purpose of working mills, is a right
recognized in this jwrisdiction, not as an exvercise of the eminent domain, for our
mills are not of public use, as the term is understood in law, and our constitution
does not authorize taking for the benefit of the public.

At common law no damages occasioned to an unimproved or unappropriated
mill site by the erection of a dam and mill on the same stream below could be
recovered. Under the Mill Act a complaint can not be maintained to recover
similar damages.

Maine holds that the owner of land flowed by a pond for a water mill is not
a part owner in the developed lower privilege. He does not participate in the
ownership of the dam and mill below. He is not entitled to share in the profits
of the lower developments.

In the case at bar, the court holds that items of alleged damage changing
the current to still pond water are not to be included in the evidence for con-
sideration by the commissioners; their statement is not pertinent to process
under the Mill Act.

On exceptions by complainants. These actions are flowage com-
plaints. By the complaints plaintiffs seek to recover damages for
the loss of inchoate power rights appurtenant to lands flowed. De-
fendants filed equitable exceptions on the grounds of impertinence,
to such portions of the complaints as set up this claim for damages.
Defendants’ equitable exceptions were sustained and the portions
of the complaints excepted to were ordered expunged from the com-
plaints. Plaintiffs took exceptions to these rulings of the Court.
Both complaints, exceptions and rulings being the same, both cases
were argued together.
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Exceptions overruled. The cases fully appear in the opinion.
Locke, Perkins & Williamson, for complainants.

Merrill & Merrill,

Perkins & Weeks, for defendant.

SirTing : PaTTaNGALL,C.J.,DunN, STURGIS, BARNES, THAXTER, JJ.
Parrancair, C. J., Duxn, J., dissenting.

Barngs, J. On complaints for flowing under R. S., Chap. 106,
Secs. 1-38, bills of exceptions to the ruling of the superior court
were argued together before the law court.

The erection and operation of Wyman Dam, between Moscow
and Pleasant Ridge, in Somerset County, occasioned a material
change in the surface level of the Kennebec River above the dam,
and flowing of riparian lands on each side, including such lands of
both plaintiffs, the Bingham Company land, at the southerly bound
of Carrying Place Plantation, west of the river, and the Bean
Land, in Carratunk, east of the river and far above the Bingham
Company land.

There is no community of interest in the complainants but the
lands of each extend to the mid-thread of the river, and the prin-
ciples involved are identical in the two cases.

Prior to the erection of the dam, on and opposite complainants’
lands, the river flowed, in volume affected by seasonal and climatic
variations, down a channel, over no natural pitch and affording no
site for a mill, as the term is understood in New England.

The contention of plaintiffs is that by the flowing they have
suffered loss of current; that the current of which they are de-
prived is a valuable incorporeal hereditament, incident to their
lands, not to be taken from them by another except upon payment
of compensation.

In other words, suspension of the enjoyment of the flow of water
in a swift current through complainants’ lands and the substitu-
tion of flow of the same volume of water by imperceptible current
is what is complained of.

The flowing is admitted and the problem is to determine what
are the factors that go to make up damages.

The parties agree that time and expense will be saved to all if the
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rule of compensation may be determined for the guidance of the
commissioners, who, under the law, shall determine the same; and
complainants admit that neither they nor any of their predecessors
m title had, before the building of the dam, taken any steps toward
construction of a dam at any point within their respective bounds.

Defendants’ position is that the right of an upper riparian
owner to raise a head of water on his land is not absolute, but is
contingent upon the fact of steps of construction being taken by
the upper owner before a lower owner has built and flowed the
upper owner’s privilege; that if there are, on the same stream two
undeveloped power privileges, construction on the lower, which
flows and renders useless as a power privilege the upper site, while
entailing on the upper owner what may prove to be a loss, does not
make the lower owner liable for such loss as may be based on in-
ability to make a profit from development of the upper power privi-
leges.

Industrial development had not advanced in England, at the
time of first New England settlement, to the stage of construction
of dams for sawing timber or grinding grain by water power. It is
said that saw mills driven by water power were in successful opera-
tion in New England more than thirty years before an attempt
was made to build such in the mother country.

Permanent settlements in the area, now the State of Maine, were
established before enactments of the Massachusetts Bay Colony
were accepted and recognized as the law of this locality.

On Captain John Mason’s plantation, in what is now York
County, in this state, a saw mill was built in 1631. See Ridlon’s
“Saco Valley Settlements and Families,” p. 191.

Such rules of English common law as the early colonists adopted
became the common law of the land of the colonists, together with
other laws deemed by them to be of prime importance and adapted
to the needs of the inhabitants of the new land.

Under the common law of England the bed of a river was the
property of the state; a riparian proprietor owned only to low
water mark on the shore of a river. At the time of the first settle-
ments in the new world the chief service of a river was as a highway.

Obstructions on a river bed were abatable if proven a nuisance
to the public.
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In England there was recognized the exception that an obstruc-
tion erected by the sovereign was not abatable.

This exception was adopted in New England, with the further
exception that dams might be erected, 'and mills driven by water
power might be maintained, as of public use and benefit. Hence the
expression mill privilege. ‘

Under the common law as recognized by Massachusetts Bay
Colony, a proprietor’s land, bounded on a stream extended to the
mid-thread of the current.

If one owned the banks on both sides of a river, above the reach
of the tide, he owned the bed of the stream, and his dam, on his
land, could not be prostrated unless by order of Court for the
abatement of a public nuisance.

Under the doctrine of reasonable use, common law rights and
duties protected and restricted those who would develop a mill
privilege, for examples, they had the right, as against the public,
to convert a current, valuable to timber men, to a still pond; and
the duty not to obstruct a river below the mark to which the tide
of ocean flowed.

Experience showed that raising a head of water sufficient for
reasonable operation of a mill frequently flowed river banks and
adjoining lands beyond the bounds of what the mill man owned or
could control by virtue of grant; and controversies and law suits
arose. Wherefore the mother colony, in 1714, enacted legislation,
the first Mill Act, so far as Maine is concerned, “That where any
person or persons have already, or shall hereafter, set up any
water-mill or mills, upon his or their own lands, or with the con-
sent of the proprietors of such lands legally obtained, whereupon
such mill or mills is or shall be erected or built, that then such
owner or owners shall have free liberty to continue and improve
such pond, for their best advantage, without molestation.”

Then, in harmony with the common law rule that if one man’s
property is taken, to another’s advantage, the taker shall make
good the loss, the Act provided for an impartial, “apprisal of the
yearly damage done to any person complainant, by flowing his
or their land as aforesaid.”

A similar act was passed after the establishment of the Com-
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monwealth of Massachusetts, and by the first leglslature of Malne,
Public Laws, 1821, Chapter 45.

Then, by R. S., 1841, Chapter 126, our legislature provided:
“Any man may erect and maintain a water mill and a dam to raise
water for working it upon and across any stream that is not navi-
gable upon the terms and conditions and subject to the regulations
hereinafter expressed” ; and in the regulations provided by Section
2, “No dam shall be erected to the damage of any mill lawfully
existing either above or below it, on the same stream; nor to the
injury of any mill site on which a mill or mill dam shall have been
lawfully erected and used, unless the right to maintain a mill on
such last mentioned site shall have been lost or defeated by an
abandonment, or otherwise.”

Subsequent amendments not vital here, have been made, and the
present law, R. S., Chapter 106, prescribes: “Any man may on his
own land, erect and maintain a water mill and dams to raise water
- for working it, upon and across any stream, not navigable; . . .
upon the terms and conditions, and subject to the regulations
hereinafter expressed”; retains the clause of exception, Section 2;
by subsequent section provides; “Any person whose lands are
damaged by being flowed by a mill-dam . . . may obtain compensa-
tion for the injury, by complaint to the superior court” etc.; and,
if injury compensable in damages is established, by section 9 pro-
vides ; “The court shall appoint three or more disinterested com-
missioners of the same county who shall go upon and examine the
premises and make a true and faithful appraisement, under oath,.
of the yearly damages, if any, done to the complainant by the flow-
ing of his lands . . . described in the complaint. . . . They shall also-
ascertain, determine and report what sum in gross would be a rea-
sonable compensation for all the damages, if any, occasioned by
the use of such dam”; and makes provision for collection of such
compensation.

The constitutionality of the act is not questioned.

The fact of its validity is settled. Brown v. DeNormandie, 123
Me., 535, 541, (1924) 124 A., 697,

It is not denied that lands of complamants are flowed by de-
fendant’s mill pond, and it is admitted that damages are to be
assessed for flowing the banks and adjacent lands. '

l
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But it is urged by complainants that an item of damages to be
considered was brought into being because over all that part of the
bed of the river that extended to the thread of the current, in its
natural state, from lower to upper bounds of each tract described,
the level of the river has been raised and the still waters of a mill
pond substituted for what was formerly the natural stream, mov-
ing “through a narrow valley with a heavy and steady current,” to
quote from complainant’s briefs.

They admit that, “no fall or dam site as the term is usually
used” existed on the land of either, and state, “Nor is there any
(such) natural head or waterfall at the point where the complain-
ant’s land is located above the dam.”

In fine, complainants set up what defendant contends is entirely
novel, and not maintainable, the inclusion, as an increment of dam-
ages, of the flowing of the bed of a non-navigable river where was
no mill site, so as to change swift water to pond water.

Obviously the current of the river was stilled.

But defendant contends that this change, if an injury, is not
compensable in damages, and further that damages due for flow-
ing lands of complainants are not to be increased because the bed
of the river, at some undesignated point in either complainant’s
land, but not on a mill site, to the thread of the stream, might have
served as the site of a dam on which a mill may some day in the
future be erected and operated at a profit to the owner.

First, as to procedure.

At the return term, when the complaints were entered in court,
defendant challenged them by filing exceptions thereto, alleging
that they contain matter impertinent to the issue to be tried.

Defendant contended that in seven particulars the allegations of
complaint were not pertinent.

The Court sustained the exceptions and ordered portions of the
complaints specified in exceptions expunged; complainants filed
bills of exceptions, and, without objection on the part of defend-
ant, demand ruling thereon before proceeding further.

Procedure under the Mill Act is substituted for an action at
common law for damages. Though brought at law and not in
equity, “the process authorized against them is not as tort feasors,
but is rather in the nature of a bill in equity, to obtain redress for
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the injury occasioned by the flowage.” Hill v, Baker, 28 Me., 2, 21.

Again, “the process is not an action at law. It is sui generis, in
its nature, partaking of some of the elements of a suit at law, but
resembling much more a process in equity. It is not commenced by
a writ but by a bill of complaint, . . .

“Viewed in this light, the strict rules of pleading, applicable to
suits at law commenced by writs can not apply; but the rules in
cases in equity do apply.” Moor v. Shaw, 47 Me., 88; Miles v.
United Box Board Co., 108 Me., 270, 80 A., 706.

Exceptions to allegations in a bill in equity, as other “Excep-
tions to bills may be filed within twenty days after return day, and
to answers, within ten days after notice that they have been filed,
and shall be disposed of by reference to a master, or otherwise, as
the court may direct.” Equity Rules of the Supreme Judicial and
Superior Courts, XIX.

In the cases at bar exceptions to portions of the complaints
allege such portions to be impertinent.

“By the settled practice exceptions will lie for impertinence in a
bill, answer, or other pleadings . . .

“All matters not material to the suit, or if material, which are not
in issue, or which, if both material and in issue, are set forth with
great and unnecessary prolixity constitute impertinence.” Camden
and Amboy Rd. Co. v. Stewart, 19 N. J. Eq., 343.

“Impertinence in equity pleading signifies that which is irrele-
vant, and which does not, in consequence, belong to the pleading.
The word does not include the idea of offending propriety. The full
significance of the word is found in the expression not pertinent.”
Chew v. Eagan, 87 N. J. Eq., 80,99 A., 611.

By this practice matter that is irrelevant to the material issues
is pruned away, and the issues stand forth clear to the view and
patent in substance. _

The practice is universal; to test damages improperly claimed,
W. U. Tel. Co. v. Morrison, 15 Ala. Apps., 5382, 74 So., 88; to
bring the complainant within the conditions prescribed by the law
relied upon, and to confine his right to recover to that law, Mining
Co. v. Chambers, 20 Ariz., 54, 176 P., 839; that matter of law be
declared by the Court, not set up in pleadings, Carson v. Miami
Coal Co., 194 Ind., 49, 141 N. E., 810 ; where evidence of the mat-
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ters pleaded was not admissible, McDowell v. Grain Co., 177 Iowa,
749, 157 N. W., 173, Stone v. Barr, 111 Kan., 775, 208 P., 624
where averment is evidentiary only ; Smith v. Hutcherson, 202 Ky.,
302,259 S. W., 864 ; New York law so interpreted, De St. Aubin v.
Guenther, 232 Fed., 411; to expunge matter that is prejudicial,
Case v. Ry. Co., 107 S. C,, 216, 92 S. K., 472, Gerlach v. Gruett,
175 Wis., 384, 185 N. W., 195.

The practice is approved in this state; “If equity lends her
forms of procedure to effectuate the peculiar provisions of the
statute in these (flowage) cases, she shbuld be accorded the privi-
lege of applying her rules of pleading in order to obtain equitable
and just results.” Hathorn v. Kelley, 86 Me., 487, 490, 29 A.,
1108 ; Langdon v. Pickering, 19 Me., 214, 216 ; Spaulding v. Far-
well, 62 Me., 319, 320.

The “conscientious pleader,” may be troubled at the interven-
tion of exceptions in an action in law, but as said in De St. Aubin v.
Guenther, supra, “Courts do not, however, value so much as form-
erly their logical integrity, and, if the result be convenient, no
harm is done.”

In regular order an appeal taken from any interlocutory decree,
in equity, “shall not suspend any proceedings under such decree
or order, or in the cause, and shall not be taken to the law court
until after final decree.” R. S., Chap. 91, Sec. 55; and subsequent
section 58, with other provisions, directs,*“In all other respects such
exceptions shall be taken, entered in the law court, and there heard
and decided like appeals. . . . The allowance and hearing of excep-
tions shall not suspend the other proceedings in the cause.”

It is argued that in justice and fairness to all parties the ques-
tion whether certain allegations in the complaints are not pertinent
should be determined at the present stage of the litigation, for the
saving of great expenditure of money on both sides, and because
the body which must finally determine the amount of damages, very
considerable as claimed, the commissioners, will in all probability
be in large part laymen, not trained to disregard prejudicial mat-
ter that lies on the surface or may seep into the subsoil.

In former cases, as a method of expediency and equity, the
statute rule has been treated as directory.

“A question arises whether a bill of exceptions can be heard in

b
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this court before a case in equity comes up for final hearing. Gen-
erally it would be an irregular proceeding.

“But as the peculiar character of the present question hardly
admits of postponement, if any benefit is to be derived from it by
the moving party, we think it would not be an infraction of the
rules usually regulating equity proceedings, to give these excep-
tions a privileged position on the docket.

“It is authorized by the example furnished in Spaulding v. Far-
well, 62 Me., 319.” Stevens v. Shaw, 17 Me., 566, 1 A., 743.

“The rule laid down in Stevens v. Shaw, 77 Me., 566, 1 A., 743,
is that it is irregular to hear exceptions in an equity case before
final hearing, and that such hearings should not be allowed unless
the question does not admit of delay until then.” Maine Benefit
Ass’n v. Hamilton, 80 Me., 99,13 A., 134. '

“It might be questioned as to whether this bill of exceptions was
not prematurely brought forward, as the exception was to an inter-
locutory order and perhaps should not have been entered until the
completion of the case, when it might have become unnecessary to
prosecute the exceptions. R. 8., Chap. 77, Sections 22, 25 (R. S,
1930, Chap. 91, Sections 55, 58). But as the procedure under the
act of 1893 (Law and Equity Act, Chap. 217, P. L., 1893), is
somewhat anomalous, and as there has already been considerable
delay in the case, we think it more in the interests of justice that
the questions involved should now be determined, which course is
not without precedent in this state, even if it were clear that the
exceptions were prematurely brought forward.” Flint v. Comly,
95 Me., 251, 49 A., 1044. '

It is held in Spaulding v. Farwell, supra, that exceptions to the
ruling of the single Justice, sustaining exceptions in equity for im-
pertinence, may be heard by the law court before the cause is car-
ried to the stage of final disposition.

From the “peculiar character” of the issue, Stevens v. Shaw,
supra, and because we agree with counsel for all parties here that
decision now will be “more in the interests of justice,” Flint v.
Comly, supra, we hold that we may now determine this issue.

The ruling of the learned Justice below takes from the considera-
tion of the commissioners on damages, hereafter to be appointed,
matters of greatest importance to complainants. '
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They appear in the allegations of each complaint; Ist: “that
there was inseparably attached to said land of the said complain-
ant as an incorporeal hereditament and appurtenance inseparable
from said land, including the area so overflowed, the right to the
swift current and falls of the Kennebec River running by, over and
along said land of said complainant ; that said right to current, in-
separable from said complainant’s land as aforesaid was very val-
uable and possessed the characteristics of potential but unde-
veloped horse power;”

2nd: “said potential and undeveloped horse power possessing the
value of Fifteen Dollars at least per horse power;”

3rd: “that prior to the erection of said mills and dams by said
Central Maine Power Company the complainant’s said land pos-
sessed as an inseparable part thereof an element of value consisting
of hundreds of potential undeveloped horse power worth at least
Fifteen Dollars per horse power for the future production of
power, hydro-electric or otherwise,”

4th: “which said amount the said Central Maine Power Com-
pany has paid for said right to current appurtenant and attached
to other land similarly situated on said Kennebec River as the said
land of the said complainant ;”

5th: “that the said complainant had a right so to use the cur-
rent flow and falls of said Kennebec River for this and many other
purposes, the said complainant’s land being greatly enhanced in
value by reason thereof,”

6th: “and this valuable right has been wholly destroyed by the
acts of the Central Maine Power Company heretofore described,
whereby said Kennebec River theretofore running over, along, and
by said land of the said complainant has now become a still lake or
pond with the usual characteristics thereof ; whereby the aforesaid
swift and powerful current no longer exists and said great element
of value in the complainant’s land has been taken from her,”

7th: “and appropriated by the said Central Maine Power Com-
pany and transferred from undeveloped horse power in the posses-
sion of the complainants to developed horse power in the possession
of the said Central Maine Power Company, for the profit and bene-
fit of the said Central Maine Power Company, its successors and
assigns forever.”



20 BEAN AND LAND CO. . POWER CO. [133

Instead of discussing seriatim the portions of the complaints ex-
cepted to, we may classify them and thus attain clarity and brevity
in treatment. :

The 1st, 5th, 6th and '7th allegations are pertinent if the owner of
an unimproved upper mill site may recover damages for its flowing.

The 2nd and 3rd allegations are to the effect that the usufruct
of complaimants’ two or several mill sites adds great value to their
owners ; and the 4th that defendant has paid a certain amount per
horse power for “right to current” on other lands now submerged
by its dam.

If it be held that the allegations of the first group above are not
pertinent, the ruling of the Justice below will be sustained.

A mill privilege, as the term is used here, presupposes a mill site,
understood when the first Mill Act was passed as a place on a
stream where a dam might be seated to furnish power for grist,
saw, carding and fulling mills, and it may be mills of other sorts,
“serviceable for the public good, and benefit of the town, or con-
siderable neighborhood, in or near to which they may have been
erected.” Mill seat, now mill site, and mill privilege have been house-
hold words of the people served by power dams on streams since the
mud-sill of the first dam was seated in the territory now the state
of Maine, for full three hundred years.

The terms are synonymous, used interchangeably to name a lo-
cation on a stream where by means of a dam a head and fall may be
created to operate water wheels.

The property right in a mill site has been recognized, and pro-
tected by legislation, as an incorporeal hereditament attached to
the land of the riparian owner, and since 1841 a proprietor of an
upper mill privilege, in this State, can not be deprived thereof if
his privilege has been developed and not clearly abandoned, defeat-
ed or lost.

Is this incorporeal hereditament, when no dam or mill has been
erected, a property right that may not be taken from the riparian
owner by the filling and maintaining of a pond for operating a
lower water mill, without compensation in damages?

Riparian owners have been deprived of certain rights in rivers
and streams as American history has been written, as in New Eng-
land where exclusive right to the taking of food fish has been
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granted to towns, unquestioned to this day in certain Maine towns,
or in mineral bearing states where the very water of the stream is
appropriated by a first taker for the furtherance of mining, or
where irrigation projects are of public benefit, and in all states
where for a public use a water district includes a stream.

A riparian owner on a floatable stream has not a monopoly of
the use of the stream or its banks. He must yield to the rights of
others, at reasonable times to float timber down the stream, and
allow necessary use of his banks by the owners of the timber and
their servants, as travel up and down the banks is called for; he
must allow the passage of boats.

In these and other ways the right of the owner in his mill privi-
lege is limited. To erect a dam and mill thereon, when thereby no
owner above or below is injured, is his right, but he must so operate
his dam as to let the natural volume of the stream pass through,
as well as the logs of the river driver.

Further, it was declared in Massachusetts, when our present
state was a part of the former, that if a lower proprietor on a
stream shall erect and maintain a dam for furnishing power to
water wheels, and the pond created by such dam shall flow a mill
site above, never improved, or improved and abandoned, the upper
owner can not recover damages of the lower, although, so long as
he maintains his dam he deprives the upper proprietor of any right
to use his privilege to work a mill.

This follows as a result of the nature and extent of the right
in the upper owner. His right is defeasible and if it is not asserted
and availed of by him, he must submit to lower development, on a
scale commensurate with the needs of the section bénefited, and he
may not have damages for the right of which he is deprived, a right
which he shared with other riparian owners, and lost when such
other made prior appropriation of his site. The lower “owners shall
have free liberty to continue and improve such pond, for their best
advantage, without molestation.” Colonial Act of 1714. The lower
owners may erect a water mill, and if, “in so doing any land shall
be flowed not belonging to the owner of such mill, it shall be law-
ful for the owner or occupant of such mill to continue the same
head of water to his best advantage, in the manner and on the
terms hereinafter mentioned.” Laws of Maine, 1821, Chayp. 45.



22 BEAN AND LAND CO. . POWER CO. [183

These, however, only assure to the lower owner his common law |
right to flow so far as necessary for reasonable use. The rule that
appropriation of an unimproved or abandoned mill site is damnum
absque injuria originated in Massachusetts and is known as the
Massachusetts Rule: “for the owner of a mill site, who first occu-
pies it by erecting a dam and mill, will have a right to water suffi-
cient to work his wheels, if his privilege will afford it, notwithstand-
ing he may, by his occupation, render useless the privilege of any
one above or below him upon the same stream.” Hatch v. Dwight,
17 Mass., 288, 296.

It is important to note that this case was tried upon issues raised
before the separation of Maine from Massachusetts,

“The usefulness of water for mill purposes depends as well on
its fall as its volume. But the fall depends on the grade of the land
over which it runs. The descent may be rapid, in which case there
may be fall enough for mill sites at short distances; or the descent
may be so gradual as only to admit of mills at considerable dis-
tances. In the latter case, the erection of a mill on one proprietor’s
land may raise and set the water back to such a distance as to
prevent the proprietor above from having sufficient fall to erect a
mill on his land.

It secems to follow as a necessary consequence from these prin-
ciples, that in such case, the proprietor who first erects his dam for
such a purpose has a right to maintain it, as against the proprie-
tors above and below ; and to this extent, prior occupancy gives a
prior title to such use.

It is a profitable, beneficial, and reasonable use, and therefore
one which he has a right to make. If it necessarily occupy so much
of the fall as to prevent the proprietor above from placing a dam
and mill on his land, it is damnum absque injuria. . . . Such appears
to be the nature and extent of the prior and exclusive right, which
one proprietor acquired by a prior reasonable appropriation of the
use of the water in its fall; and it results, not from any original
superior legal right, but from a legitimate exercise of his own com-
mon right, the effect of which is, de facto, to supersede and prevent
a like use by other proprietors originally having the same common
right.” Cary v. Daniels, 8 Met., 466, 477.

“This priority of first possession necessarily arises from the
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nature of appropriation; where two or more men have an equal
right to appropriate, and where the actual appropriation by one
necessarily excludes all others, the first in time is the first in right.”
Gould v. Boston Duck Co., 13 Gray, 442, 451.

“To the extent to which the descent or fall of water in a stream is
taken up and occupied by the erection of dams for the purpose of
carrying mills, the right of other owners on the same stream, who
have not improved their sites for the creation of water power and
the driving of mills, is abridged and taken away. In such cases
prior occupancy gives priority of title. Although the right to the
use of water is inherent in and appurtenant to land, it is neverthe-
less in a certain sense a right publici juris, and subject to the rule
of law, which regards the erection of a dam for the purpose of
creating mill power a profitable, beneficial and reasonable use of
the stream, of which riparian proprietors on the same stream, who
have not appropriated the same force and fall of the water on
their own land, can not complain.

“It i1s damnum absque injuria. . . . It is in view of the well estab-
lished doctrine of the common law of this state, that the provisions
of the mill act, so called, are to be construed and administered. By
the first section of the R. S., Chap. 116, which is substantially a
reenactment of S. 1795, Chap. 74, Sec. 1, full power is given to
any person to erect and maintain a water mill and dam to raise
water upon any stream not navigable, according to the terms and
conditions, and subject to the regulations, therein expressed.

“The only limitation on this power, so far as the rights of other
owners of mill sites or water powers on the same stream may be
effected by its exercise, is found in the second section of the same
chapter, and in S. 1841, Chap. 18, which provides that no such
dam shall be erected to the injury of any existing mill or of any
mill site which shall have been previously used or occupied.

“But no provision is made to protect unoccupied or unimproved
mill sites. Nor are they included specifically as a subject of dam-
ages in the fourth section of the statutes, which provides for a com-
pensation to parties ‘whose land is overflowed or otherwise in-
jured’ by the erection and maintenance of a dam. The great pur-
pose of these statutes, as declared in the preamble to S. 1795,
Chap. 74, was to prevent the erection and support of mills from
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being ‘discouraged by many doubts and disputes.” They were not
intended to confer any new right, or to create an additional claim
for damages, which did not exist at common law.

“They only substituted, in the place of the common law remedies,
a more simple, expeditious and comprehensive mode of ascertaining
and assessing damages to persons whose lands were overflowed or
otherwise injured by the erection and maintenance of dams on the
same stream, for the purpose of creating a water power and carry-
ing mills. It follows that, as a riparian proprietor could recover at
common law no damages occasioned to an unimproved or unap-
propriated mill site by the erection of a dam and mill on the same
stream below, he can not maintain a complaint under the mill act
to recover similar damages.” Fuller v. Chicopee Mfg. Co., 16
Gray, 43.

And the Court says, in the same opinion; “This is the first case,
so far as we know, in which an attempt has-been made by a com-
plaint under R. S., Chap. 116, or under the previous statutes en-
acted for the erection and regulation of mills, to claim damages for
injury done to an unoccupied mill site. The fact that there is no .
precedent for such a claim is not conclusive, but it is strong evi-
dence against the existence of any such right as the complainant
sets up in the present case.”

Residents in the province of Maine, before separation from the
mother state are conclusively held to have adopted the common
law, as expressed by the courts of that state and Massachusetts
Bay Colony. '

The declaration of the common law in Hatch v. Dwight, supra,
is as effective, if not repealed, in Maine, as if it were a declaration
of our court, because the plaintiff in that suit acquired an interest
in the privilege under litigation in 1807 ; took possession in 1817 ;
and the writ was brought before Maine became a separate state.

The case was tried at the May term, 1820, and all conditions
affecting its decision were existent before the separation.

It happened that an action between owners of mills and dams on
a river dividing the states of Massachusetts and Rhode Island,
some of the proprietors being residents of either state, was tried
in the circuit court six years later, T'yler v. Wilkinson, 4 Mason,
397.
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Expressions of Story J., who delivered the opinion in that case
have been used as authority contrary to the Massachusetts rule.

In that case the question at issue was the quantity of water
which the proprietors of an upper mill privilege, improved by a
dam, were allowed to discharge by means of a penstock from their
dam to a trench which diverted the water from the natural channel
of the river and returned it thereto at a point below the dam of
proprietors of a lower privilege, also improved.

In the opinion, the learned jurist gives expression to some of the
many principles of law then limiting the rights of riparian owners
whose lands extend to the thread of the same stream.

Several of his observations were but dicta, and in the hundred
years that have followed the decision in Hatch v. Dwight, supra,
the Massachusetts court has not abandoned that decision.

Owners of riparian lands on any river, from its source to its
mouth have rights in common. They may make reasonable use of
its current over rips and falls not appropriated by the local owner,
and over or through the obstructions caused by reasonable ap-
propriation by the local owner.

So far as the reasomng has apphcatlon to the cases at bar,
Tyler v. Wilkinson is not in opposition to the Massachusetts rule.
It is held there that as to the right of one of several riparian own-
ers to the flow of a stream, “common by nature, there may be an
appropriation by general consent or grant, Mere priority of ap-
propriation of running water, without such consent or grant, con-
fers no exclusive right. It is not like the case of mere occupancy,
where the first occupant takes by force of his priority of occu-
pancy. That supposes no ownership already existing, and no right
to the use already acquired. But our law annexes to the riparian
proprietors the right to the use in common, as an incident to the
land ; and whoever seeks to found an exclusive use, must establish
a rightful appropriation in some manner known and admitted by
the law.” T'yler v. Wilkinson, supra, at 401.

The action above was not brought under the Mill Act. It was
not for damages for flowing lands of an upper proprietor.

In cases of the latter class, the Mill Act makes the appropria-
tion by construction on the lower site, before any development is
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begun on the upper site, a rightful appropriation, “known and ad-
mitted by the law.” There is no reason to suppose that Judge Story
conceived that his findings on the facts before him, the right by
grant or long established user to divert water from a lower pro-
prietor, would be asserted as restricting the right given by the
common law to flow the lands of an upper proprietor.

In Maine, litigation over rights in water powers began soon after
the establishment of the state, and the principle was announced by
our court in 1832 that the right of the owner of an undeveloped
mill site is not complete. As against the owner of a lower site, the
right to develop and use the upper is suspended, if the lower is first
developed and flows the upper site, suspended so long as by the use
of the lower site the other is submerged.

“A mill privilege, not yet occupied is valuable for the purposes
to which it may be applied. It is property, which no one can have a
legal right to impair or destroy, by diverting from it the natural
flow of the stream, although it may be impaired by the exercise of
certain lawful rights, originating in prior occupancy.” Blanchard
v. Baker, 8 Me., 253, 268.

It can not be said that in preparation of the opinion above quot-
ed the Court lost sight of the principle herein announced, for in the
opinion reference is made to the fact that in jurisdictions other
than Massachusetts and Maine another rule is announced.

Again in 1835 the same view is expressed. Butman v. Hussey, 12
Me., 407. .
After the Maine mill act was amended so as to prohibit the
erection of a dam, to the injury of any mill lawfully existing above
or below it on the same stream, cases arose and the law was ap-
plied, though none are reported where damages are demanded for

flowing an unimproved site.

In 1868 in a case for damages for flowing an improved upper
mill site, these words were used : “The plaintiff’s dam was originally
erected before the defendant’s. This is not controverted. In cases
of this description qui prior est in tempore potior est in jure,” and
the authority given is Cary v. Daniels and Gould v. Boston Duck
Company, cases hereinbefore cited. Lincoln v. Chadbourne, 56
Me., 197.

From the date of that decision the principle has stood, unat-
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tacked, and in reports and students’ texts Maine is considered as
having adopted the Massachusetts rule.

“A mill owner can at any time appropriate for raising and main-
taining a head of water for working his mill so much space in the
river valley as has not already been appropriated by some other
mill owner for his own mill.” Fibre Co. v. Electric Co., 95 Me., 318,
49 A.,1095.

As against all the world except riparian proprietors, one who
owns a mill site may seek damages if deprived of his right.

But because of the right common to riparian proprietors, publici
juris, to further the public good the doctrine of appropriation of
a mill privilege grew up as naturally as the doctrine of appropria-
tion of the water of a stream for mining grew and established itself
over this country from the mountains of the west to the plains. It
was founded on necessity, based on the conditions of the watershed
of Massachusetts and Maine, at a time when a twelve feet head of
water was a monstrous power, and what would now be tiny mills
were necessities of domestic and industrial life.

In the present era of industrial development, in the few states
that have not coal, but have streams in volume and character like
ours, there is ever more insistent demand for the development of
water power sites; not in separate independent units, however, but
in aggregate of head, as the topographical features of the water-
shed dictate. So that what may have never suggested profitable
development as a power site, until a great enterprise was begun,
now demands the changing of the river from a stream of strong,
swift current to a pond, with the consequence that a recognizable
but unprofitable mill site may be flowed by a lower riparian owner,
without damages for the appropriation or change.

It is conceivable that on any half mile of the river along Carra-
tunk a dam might be erected, though at such expense as to be an
unprofitable venture, if its pond were filled, but none of any eco-
nomic value if all were built upon.

Construction at the strategic point flows out many possible sites,
and the law as understood in this state favors the erection of the
great dam, for the good of the greater number.

Flowing the lands of another for the purpose of working mills, is
a right recognized in this jurisdiction, not as an exercise of the
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eminent domain, for our mills are not of public use, as the term is
understood in law, and our constitution does not authorize taking
for the benefit of the public as does that of Massachusetts. Brown
v. Gerald, 100 Me., 351, 370, 61 A., 7853 Murdock v. Stickney, 8
Cush., 113 ; Bates v. Weymouth Iron Co., 8 Cush., 548, 553 ; Low-
ell v. Boston, 11 Mass., 454, 464 ; Turner v. Nye, 154 Mass., 579,
14 L. R. A, 487, 28 N. E., 1048.

Flowing of riparian lands is an adjustment and regulation to

assure development of reasonable use of such lands among riparian
owners. See cases cited in Brown v. De Normandie, 123 Me., at 541,
124 A., 697.
_ In that adjustment we do not recognize, in theory or in fact,
that the owner of land flowed by a pond for a water mill is a part
owner in the developed lower privilege. He still owns his flowed
land, and may still use it on which to sink a pier or in which to
drive piling, Jordan v. Woodward, 40 Me., 317, 324, or submit it
to any reasonable use not detrimental to the maintenance of the
pond.

But he does not participate in the ownership of the dam and mill
below. He is not entitled to share in the profits of the lower devel-
opment simply from the fact that his unimproved mill site, or the
rocky course of the bed of the river on his land, does its part in
upholding the impounded water.

Items of alleged damage for changing the current to. still pond
water are not to be included in the evidence for consideration by
the commissioners; their statement is not pertinent to process
under the Mill Act.

The allegations of the first group were properly expunged, and

the others fall with this group. Eaceptions overruled

DISSENTING OPINION

Parraneary, C. J. I regret being compelled to disagree with
the conclusions reached by the majority of the Court and stated
so admirably by Mr. Justice Barnes speaking for them, but the
questions involved seem too important to permit a mere noting of
non-concurrence unaccompanied by a full statement of the reasons
therefor.
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The immediate issue is as to the admissibility of certain evidence
affecting the value of complainants’ land located within the flowage
area of defendant’s dam. Complainants contend that this value is
enhanced by the fact that certain riparian rights attach to the
flowed premises, that these are property rights, that they are de-
stroyed by the flowage, and that reasonable compensation should
be made therefor. Defendant’s position, made clear in the majority
opinion and approved by it, is that, even though complainants are
able to substantiate the facts upon which their claim is based, no
actionable damage is proven; hence, the evidence offered is imma-
terial and irrelevant.

Defendant’s dam was erected by authority of what is commonly
known as the Mill Act, and damages are claimed as provided there-
in. The important statutory provisions involved are Sections 1, 2,
4, 5,9, and 25 of Chap. 106, R. S., 1930.

“Sec. 1. Any man may on his own land, erect and maintain
a water-mill and dams to raise water for working it, upon and
across any stream, not navigable; or, for the purpose of pro-
pelling mills or machinery, may cut a canal and erect walls
and embankments upon his own land, not exceeding one mile in
length, and thereby divert from its natural channel the water
of any stream not navigable, upon the terms and conditions,
and subject to the regulations hereinafter expressed.

“Sec. 2. No such dam shall be erected or canal constructed
to the injury of any mill or canal lawfully existing on the same
stream ; nor to the injury of any mill site, on which a mill or
mill-dam has been lawfully erected and used, unless the right
to maintain a mill thereon has been lost or destroyed.

“Sec. 4. Any person whose lands are damaged by being
flowed by a mill-dam, or by the diversion of the water by such
canal, may obtain compensation for the injury, by complaint
to the superior court in the county where any part of the
lands are; but no compensation shall be awarded for damages
sustained more than,three years before the institution of the
complaint.

“Sec. 5. The complaint shall contain such a description of
the land flowed or injured, and such a statement of the dam-
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age, that the record of the case shall show the matter heard
and determined in the suit.

“Sec. 9. . . . the court shall appoint three or more disinter-
ested commissioners of the same county, who shall go upon
and examine the premises, and make a true and faithful ap-
praisement, under oath, of the yearly damages, if any, done to
the complainant by the flowing of his lands or the diversion of
the water described in the complaint, and determine how far
the same is necessary, and ascertain and report for what por-
tion of the year such lands ought not to be flowed, or water
diverted, or what quantity of water shall be diverted. They
shall also ascertain, determine, and report what sum in gross
would be a reasonable compensation for all the damages, if
any, occasioned by the use of such dam.

“Sec. 25. No action shall be sustained at common law for
the recovery of damages occasioned by the overflowing of
lands, or for the diversion of the water as before mentioned,
except In the cases provided in this chapter, to enforce the
payment of damages after they have been ascertained by
process of complaint as aforesaid.”

The direct issue is of first impression in this Court, although
many of our decisions bear forcibly upon it. It has been passed
upon in other jurisdictions and, so far as my research goes, no
court with the exception of that of Massachusetts has accepted the
view advanced by the defendant. While the findings of that court
are entitled to and are certain to receive from this Court high
consideration, we have, at times in the past, and doubtless will in
the future find ourselves in disagreement with the conclusions
reached by it. So far as the instant case is concerned, I shall en-
deavor to point out a variance in the organic law of this state and
Massachusetts which in a measure might warrant a difference of
opinion on the issue before us.

There are certain fundamental principles underlying the com-
plainants’ contention which must be kept in mind in order to reach
an intelligent conclusion. They assert that riparian rights are in-
cluded in the word “land” as used in our statutes; that such rights
are property rights; that they not only add to the value of the
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land but constitute a part of it ; and that, being property, the own-
ers thereof can not be deprived of them without compensation,
even by legislative act.

So far as the first of these suggestions is concerned they rely
upon the definition of “land” in the Rules of Construction, Para-
graph X, Sec. 6, Chap. 1, R. 8., 1930. “The word ‘land’ or ‘lands’
and the words ‘real cstate’ include lands and all tenements and
hereditaments connected therewith and all rights thereto and in-
terests therein.” In Brown v. DeNormandie, 123 Me., 535, our
Court, at page 546, 124 A., 697, adopted this definition in its dis-
cussion of the right to flow certain property under the Mill Act,
and it has been many times referred to and applied literally in tax
cases, Stevens, Collector v. Dixfield and Mexico Bridge Company,
115 Me., 402,99 A., 94 ; Foxcroft v. Straw, 86 Me., 76,29 A., 950
Paris v. Norway Water Co., 85 Me., 330, 27 A., 143 ; Kittery v.
Portsmouth Bridge, 78 Me., 93, 2 A., 847 ; Hall v. Benton, 69 Me.,
346 ; in condemnation proceedings under the right of eminent do-
main, Lime Rock R. R. v. Farnsworth, 86 Me., 127, 29 A., 957 ; in
cases involving easements, Currie v. Railroad, 105 Me., 529, 75 A.,
51 ; and in various other cases.

All of the authorities agree that riparian rights are to be re-
garded and protected as property.

“The riparian proprietor may insist that the right to the use
of water flowing in a natural stream shall be regarded and pro-
tected as property. Such a right is not a mere easement or ap-
purtenance but is inseparably annexed to the soil itself.” Hamor v.
Bar Harbor Water Co., 718 Me., 134, 3 A., 40, 43.

“The plaintiff, as a lower mill owner, had the right to the natu-
ral flow of the river, which right is regarded and protected as prop-
erty, and, before the defendant had a right to take and detain the-
waters of the river, it was incumbent upon him to take the water
in the same manner as it would be required to take other prop-
erty.” Hubbard v. Limerick Water and Electric Co., 109 Me., 248,
at 250, 83 A., 793, 794.

“All these rights which the riparian owner has in the running
stream are as certain, as absolute, and as inviolable as any other
species of property and constitute a part of the land as much as
the trees that grow thereon or the mill or the house that he builds
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thereon. He can be deprived of them only through the power of
eminent domain constitutionally exercised.” Opinion of the Jus-
tices, 118 Me., 507, 106 A., 865, 869.

“The right to have a natural watercourse continue its physical
existence upon one’s property is as much property as is the right
to have the hills or forests remain in place. There is no property
right in any particular particle of water or in all of them put
together. The advantages resulting from a stream of water uniting
In one mass maintain a perpetual course through the land and these

" particles are therefore regarded as part of the common mass and

subject to no man’s ownership.

“The extent of the property right is well expressed in Warder v.
Springfield, 9 Ohio, 855, where it is said that no riparian owner has
absolute property in the waters of a stream, but each has the use
of the flow past his lands for domestic, manufacturing and other.
lawful purpose. The property therefore consists not in the water

* itself but in the added value which the stream gives to the land

through which it flows. This is made up of the power which may be
obtained from the flow of the stream, from the increased fertility
of the adjoining fields because of the presence of the water, and
of the value of the water for the uses to which it may be put. The
right to the continued existence of these conditions is property.
McCoy v. Donley, 57 Am. Rep., 680 ; Union Mill and Min. Co. v.
Ferris, Federal Cases No. 14371 ; Schaefer v. Marthaler, 57 Am.
Rep., 73.

“To protect this right, the owner may resort to any or all of
the instrumentalities which may be employed for the protection of
private property rights. Crawford Co. v. Hathaway, 60 L. R. A.,
889; McCord v. High, 24 Towa, 336. And the owner can not be
deprived of it without compensation and due process of law. The
legislature may not under the guise of protecting the public in-
terest arbitrarily interfere with private rights therein. The ad-
vantage of a flowing stream may be considered in fixing compensa-
tion for the abutting property when taken under the power of
eminent domain.

“The right to the flow of the stream is a property right, and the
owner of it has the right to say whether he wishes to maintain its
value as such, and in case others attempt to deprive him of it, they
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should pay for the injury which would thereby be caused to him.
While the water right is incorporeal, it is not personal property
but is a parcel of the estate itself.

“The right does not depend upon appropriation but exists as
part of the land. It is similar to that of having a highway remain
adjacent to property on which it abuts. The first and most im-
portant right which the riparian owner has in the stream is to the
continued flow of the water in its natural condition. This right is
fundamental and one of which the riparian owner can not be de-
prived ; but it is not absolute. Each riparian owner has a right to
make such use of the water as he can without materially diminish-
ing the equal rights of the others. It is immaterial whether the own-
er is making any use of the water or not. A large part of the value
of a stream consists in its motion. The lower owner has no right
therefore to dam the water back on the upper property.” 2 Farn-
ham Water and Water Rights, 1565 to 1575.

In Clark v. Cambridge Irrigation Co., 45 Neb., 798, 64 N. W.,
239, it is held that, except as abrogated or modified by statute, the
common law doctrine with respect to the rights of private riparian
proprietors prevails in this country, and that such right is prop-
erty which, when vested, can be impaired or destroyed only in the
interests of the general public upon full compensation and in ac-
cordance with established law.

“This doctrine with respect to the rights of private riparian
proprietors, except as modified by statute, prevails in this country.
Eidemiller Ice Co. v. Guthrie, 42 Neb., 238, 60 N. W., 717, 28
L. R. A, 581; Black’s Pomeroy, Waters, secs. 127, 130, and au-
thorities cited. At the common law every proprictor, as an incident
to his estate, is entitled to the natural flow of the water of running
streams, undiminished in quantity and unimpaired in quality, al-
though all have the right to the reasonable use thereof for the ordi-
nary purposes of life (3 Kent, Commentaries, 439; Angell, Water
Courses, sec. 95 ; Gould, Waters, sec. 204 ; Black’s Pomeroy, Wa-
ters, sec. 8), and any unlawful diversion thereof is an actionable
wrong. ”

“The rights of a riparian proprietor, as such, are property,
and, when vested, can be destroyed or impaired only in the interest
of the general public, upon full compensation, and in accordance
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with established law.” Lux v. Haggin, 69 Cal., 255, 10 Pac., 674;
Yates v. City of Milwaukee, 10 Wall., 497, 19 L. Ed., 984; Po-
tomac Steamboat Co. v. Upper Potomac Steamboat Co., 109 U. S.,
672, 4 Sup. Ct., 15, 27 L. Ed., 1070; Delaplaine v. Northwestern
R. Co., 42 Wis., 214, 24 Am. Rep., 386; Bell v. Gough, 23 N. J.
Law, 624.

“The riparian proprietor, say all the books and the authorities,
has a right to the flow of the water of the natural stream passing
through or by his land; such right being inseparably annexed to
the soil, and passing with it, not as an easement or appurtenance,
but as a part and parcel of the land. This property right can be
regarded only as a corporeal hereditament belonging to and inci-
dent to the soil, the same as though it were stones thereon, or grass,
or trees springing from the earth. Gould on Waters, section 204,
and authorities there cited. The riparian right to the use of the
water flowing in a natural water course is a property right, which
should be regarded as such, and to protect which the owner may
resort to any or all instrumentalities which may be employed for
the protection of private property rights generally. . . .” Crawford
Co.v. Hathaway (Neb.), 93 N. W., 781, at 784 and 786.

“As respects the rights of the land owner to streams, it is to be
observed that, while he has a property in the stream, he has no
property in the water itself, aside from that which is necessary for
the gratification of his natural or ordinary wants. . .. The right of
enjoying this flow without disturbance, interference or material
diminution by any other proprietor, is a natural right, and is an
incident of property in the land, like the right the proprietor has
to enjoy the soil itself, without molestation from his neighbors. The
right of property is in the right to use the flow, and not in the
specific water. . . . The right to use the water of such streams for
milling purposes, is as necessary as the right of transportation.
Indeed, it is this consideration that oftentimes imparts the chief
value to the estate of the riparian proprietors, and without which
it would have no value whatever in many instances.” Lancey v.
Clifford, 54 Me., 490.

There are no differences of opinion among the authorities on the
point that in fixing the value of land for taxation, riparian rights
are to be considered.
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“Could it be successfully contended that the land was to be
assessed only for its value as land for farming, or for any other use
to which it might be put disconnected from the stream? Is land
upon which there is a valuable unimproved water privilege, where
no power is being developed, to be assessed only for the value of the
land without privilege? May it not be the chief value of the land
that it had a privilege upon it? . . . We think that in so far as this
land was made more valuable by the stream and fall, so far these
were property to be considered in the valuation of the land.”
Water Power Co. v. Buxton, 98 Me., 295, at 297 and 298, 56 A.,
914, 915.

“Land upon which a mill privilege exists is taxable and the value
of the land may be greatly enhanced by the fact that its topog-
raphy is such that a dam may be maintained across a stream upon
it and water power thereby created. The capability of the land for
such use and the probability or certainty, as the case may be, of
its use certainly affects its value.” Fibre Co. v. Bradley, 99 Me.,
263, 59 A., 83, 87.

In Shawmut Mfg. Co. v. Benton, 123 Me., 121, 122 A., 49, the
rule of the Buxton case and the Bradley case was aflirmed, and in
Power Company v. Turner, 128 Me., 486, 148 A., 799, it was re-
affirmed and elaborated in the following language:

“Land upon which a mill privilege exists 1s taxable at its worth
as land enhanced by the value of its capacity for water power
development, or to use the language of Fibre Co. v. Bradley, by the
value of ‘the capability of the land for such use.” If the privilege is
undeveloped or, developed, is not utilized, the capacity of the land
for power development, often termed its ‘potential development,’
is nevertheless an element of value to be considered in its tax valu-
ation. As was said in Water Co. v. Buxton, the chief value of a
parcel of land may be that it has a privilege upon it, and, in so far
as the land is made more valuable by the stream and fall within its
limits, so far these elements are to be considered in its valuation.”

“The value of land depends upon its capacity for improvement.
The elements of its value may be its fertility, the minerals in its
soil, its location, the configuration of its surface, and many other
circumstances one or more of which may be incident to a certain
tract of land. In estimating its value for the purposes of sale or of
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taxation, all of these incidents should be considered and the ele-
ment or elements of value which lead to the most profitable form of
improvement fixes the proper valuation of the land.” Slatersuville
Finishing Co. v. Green et al, 40 R. 1., 410, 101 A., 226, 228.

In Blackstone Manufacturing Co. v. Blackstone, 200 Mass., 82,
85 N. E., 880, the doctrine set out in Saco Water Power Company
v. Buxton, supra, and Penobscot Chemical Fibre Company v.
Bradley, supra, was accepted and the Court agreed with Judge
Emery’s dissenting opinion in Water Power Co. v. Auburn, 90 Me.,
67,37 A., 331, in which it is said, “So far as the land is more valu-
able by reason of the stream and fall upon it, so far are these to be
considered in the valuation of the land and no farther. This con-
sequent increase of value is a question in commercial economics
and requires for its determination the consideration of possible
revenues to be drawn from the land and the possible price to be
obtained for it.”

“Water power has been held to be ‘a capacity of land for a cer-
tain mode of improvement which can not be taxed independently
of the land.” Land upon the bank of a river and in its bed where
there is a fall and adjacent land adapted for flowage may have a
largely increased worth in the market by reason of these charac-
teristics which may be made available for valuable use in different
ways. The valuable uses to which the land of the Essex Company
could be put, including that of developing the capacity of the river
for power, should be considered in estimating its fair cash value.”
Essex Co. v. Lawrence, 214 Mass., 79, 100 N. E., 1016, 1018.

The rule that in valuing land taken under condemnation pro-
ceedings, riparian rights must be considered as a factor is undis-
puted.

“One whose land is taken by eminent domain is entitled to be
compensated in money for the fair value in the market of that of
which he has been deprived. In ascertaining what that value is, all
the uses to which the property is reasonably adapted may be con-
sidered.” Smith v. Commonwealth, 210 Mass., 261, 96 N. E., 666,
667.

“In order to prove damages occasioned to the land of the peti-
tioner which was not taken, but which formed part of the same
parcel, it was competent for him to show the uses to which it might
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profitably be applied, before and after the taking. That is one way
of showing the diminution in value caused by the taking. It was
evidence of the actual capacity of the land for future improvement
as a fact affecting its value. When any part of the land is taken,
the loss of natural advantages, which give value to the whole par-
cel, is to be taken into account, although the owner had no exclu-
sive or unconditional right to the same.” Drury v. Midland Rail-
road, 127 Mass., 571, at 582, 583 ; Hanford et al v. St. Paul &
D. R. Co. (Minn.), 42 N. W., 596.

We are forced, therefore, to these conclusions: that riparian
rights are included in the word “land” as used in our statutes ; that
they are property; that they are part and parcel of the upland
with which they are inseparably connected; that the value of the
upland is enhanced by their existence and must be so considered in
matters of taxation, condemnation or sale. By what line of reason-
ing can it be said that they are not to be regarded in arriving at
damages sustained by reason of flowage caused by the erection of
a dam under the Mill Act?

The Mill Acts originated in Colonial days, the first of which we
have record being adopted in Massachusetts in 1714, Chap. 15, 1
Province Laws, 729. They were born of the necessities of a pioneer
people to whom water-driven grist mills, saw mills and fulling mills
rendered as truly a public service as do the railroad, the telephone
and telegraph, the lighting company and the water company of
today. Preceding in their enactment written constitutions, either
State or Federal, it has been found difficult to reconcile their pro-
visions with certain principles of law which we have learned to
regard as the foundation upon which private property rights de-
pend. Their constitutionality has often been attacked on the
ground that they authorize the taking of property for other than
public use, and in certain jurisdictions this view has prevailed.
Ryerson v. Brown, 35 Mich., 333 ; Sadler v. Langham, 34 Ala., 31
Loughbridge v. Harris, 42 Ga., 500 ; Hay v. Cohoes Co., 2 N. Y.,
159 ; T'yler v. Beecher, 44 Vt., 648. On the other hand, the courts
of Massachusetts, Maine, Connecticut, New Hampshire, Tennessee,
Indiana, Kansas and Wisconsin have sustained their validity, and
the United States Supreme Court has passed favorably upon them.
Head v. Amoskeag Mfg. Co., 113 U. 8., 9; Kaukauna Water Co.
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v. Canal Co., 142 U. S:, 254; Otis Co. v. Ludlow Mfg. Co., 201
U. S., 140. The Act is in full force today in this state. Brown v.
DeNormandie, supra.

In the earlier cases in Massachusetts the Act was sustained
under the eminent domain clause of the Bill of Rights and it would
seem that the doctrine has been accepted in most of the states
where it is now in vogue on the authority of these decisions, Brown
v. Gerald, 100 Me., 351, 61 A., 785. Later on, this theory was
abandoned by the Massachusetts court and in Lowell v. Boston,
111 Mass., 454, at page 467, the court found constitutional justifi-
cation for the Act in Article IV, Sec. 1, Chapter 1, of the State
Constitution, which provides, “And further, full power and au-
thority are hereby given and granted to the said general court,
from time to time, to make, ordain, and establish, all manner of
wholesome and reasonable orders, laws, statutes, and ordinances,
directions and instructions, either with penalties or without; so as
the same be not repugnant or contrary to this constitution, as they
shall judge to be for the good and welfare of this Commonwealth,
and for the government and ordering thereof, and of the subjects
of the same.”

The Constitution of New Hampshire, Article 5, provides, “Full
power and authority are hereby given to the General Court from
time to time to make, ordain and establish all manner of wholesome
and reasonable orders, laws, statutes, ordinances, directions and
instructions, so that the same be not repugnant or contrary to this
Constitution, that they may judge for the benefit and welfare of
the State.” It is on the authority of this clause that the Court in
Mfg. Co. v. Fernald et ol, 47 N. H., 444, held the Mill Act con-
stitutional.

There is no provision in the Constitution of Maine similar to
that in the Constitutions of Massachusetts and New Hampshire,
hence this Court continued to find a basis for the Mill Act in the
right of eminent domain, although as early as 1855 doubt began
to be expressed as to the theory that private property could prop-
erly be taken for use by those desiring to erect and maintain dams
for private profit. In Jordan v. Woodward, 40 Me., 317, the Court,
after quoting Sec. 21 of Article I of our Constitution which reads
“Private property shall not be taken for public uses, without just
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compensation, nor unless the public exigencies require,” said, “The
Mill Act, as it has existed in this State, pushes the power of eminent
domain to the very verge of constitutional inhibition. If it were a
new question, it might well be doubted whether it would not be
deemed to be in conflict with the provision of the constitution cited
above”; but added that “From its great antiquity, and the long
acquiescence of our citizens in its provisions, it must be deemed the
settled law of the state.”

In 1904, however, our Court again asserted that “The principle
on which these laws is founded is the right of eminent domain, the
sovereign right of taking private property for public use. Their
validity implies the power of the legislature to authorize a private
right, which stands in the way of an enterprise to improve the
water power, to be taken without the owner’s consent, if suitable
provision is made for his just compensation. The construction
which the courts have generally given to the words ‘property
taken’ and in the constitution is that they include permanent dam-
age to property . . . and that an injury to the property of an indi-
vidual is equivalent to taking it, if it deprives him of its ordinary
use, and entitles him to compensation.” Ingram v. Water Co., 98
Me., 566, at 572, 57 A., 893; 894. o

In Brown v. DeNormandie, supra, this Court agreed that it was
too late to challenge the constitutionality of the Mill Act, regard-
less of whether its validity rested upon great antiquity, eminent
domain, or the Massachusetts and New Hampshire doctrine of
public welfare. It was not noted in this opinion that Maine’s Con-
stitution contained no general welfare clause. -

On the whole it appears that in this state the early assumption
that the Act conferred the right of eminent domain has never been
rejected, even though questioned and apparently inconsistent with
the reasoning of Brown v. Gerald, supra; and it may be noticed in
passing that Smith v. Power Co., 125 Me., 238, 132 A., 740, some-
what narrows the conclusions and implications of the opinion in the
last named case. :

“Upon principle and authority, therefore, independently of any
weight due to the opinions of the courts of New Hampshire and
other States, maintaining the validity of general mill acts as tak-
ing private property for public use, in the strict constitutional
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meaning of that phrase, the statute under which the Amoskeag
Manufacturing Company has flowed the land in question is clearly
valid as a just and reasonable exercise of the power of the legisla-
ture, having regard to the public good, in a more general sense,
as well as to the rights of the riparian proprietors, to regulate the
use of the water power of running streams, which without some
such regulation could not be beneficially used. The statute does not
authorize new mills to be erected to the detriment of existing mills
and mill privileges. And by providing for an assessment of full
compensation to the owners of lands flowed, it avoids the difficulty
which arose in the case of Pumpelly v. Green Bay Co., 13 Wall., 16.

“Being a constitutional exercise of legislative power, and pro-
viding a suitable remedy, by trial in the regular course of justice,
to recover compensation for the injury to the land of the plaintiff
in error, it has not deprived him of his property without due pro-
cess of law, in violation of the Fourtcenth Amendment of the Con-
stitution of the United States.” Head v. Amoskeag Manufacturing
Co.,113U. 8., 9, at 26.

“General objections to Mill Acts as taking property for private
use or on other grounds have been disposed of by former decisions
of this Court. Such acts have been in force in Massachusetts ever
since an Act of 1714, Chapter 15, 1 Province Laws, 729. The prac-
tice sanctioned by them would seem from their recitals to have been
still older.” Otis Co. v. Ludlow Manf. Co., supra, at 151.

“A state legislature may authorize the taking of land upon or
riparian rights in a navigable stream for the purpose of improv-
ing its navigation, and if a surplus of water is created, incident to
the improvement, it may be leased to private parties under au-
thority of the State, or retained within control of the State; but
so far as land is taken for the purpose of the improvement, either
for the dam itself or the embankments, or for the overflow, or so
far as water is diverted from its natural course, or from the uses
to which the riparian owner would otherwise be entitled to devote
it, such owner is entitled to compensation.” Kaukauna Water Pow-
er Co. v. Canal Co., supra.

In Pumpelly v. Green Bay Company, supra, the Court held that
flowing land was equivalent to taking and that unless compensated
for was a violation of property rights.
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While it has taxed to some extent the ingenuity of jurists, espe-
cially in the more recent cases, to sustain the validity of Mill Acts
in the face of constitutional prohibitions against taking private
property for any but a public use, no Court aside from that of
Massachusetts has asserted the right to do so without full com-
pensation for the property taken.

It has been demonstrated that riparian rights are property
rights, that flowing land is equivalent to a taking, and that “soil”
or “upland” are not synonyms of “land,” the latter being a far
more comprehensive word. In only one jurisdiction has it been
held that the proprietor of a mill dam may destroy the riparian
rights of an upper or lower neighbor without making recompense
therefor, and I venture to say that had that doctrine been regard-
ed as a necessary corollary to the Mill Act, it would have been un-
questionably held invalid by every other Court in the land in spite
of its great antiquity.

It is of interest to trace the origin of the Massachusetts theory
and the reasons given in support of it. It apparently arose in the
first instance from the acceptance by the courts of that state of the
doctrine of prior appropriation as stated in the earlier English
and a few American cases.

This doctrine was first advanced by Blackstone in his Commen-
taries and was generally approved by the English courts as late as
1831. “By the law of England the person who first appropriates
any part of the water flowing through his own land to his own use
has the right to the use of so much as he appropriates, against
any other.” Liggins v. Inge, 7 Bing., 682, 693. “It all depends
upon the priority of occupancy.” Bealey v. Shaw, 2 Smith, 321,
330.

But in 1827 in T'yler v. Wilkinson, 4 Mason, 397, Fed. Cas. No.
14, 312, in an opinion by Judge Story, the doctrine was repudiated
and the law declared to be that, “the natural streams, existing by
the bounty of Providence for the benefit of the land through which
it flows, is an incident annexed by operation of law to the land
itself,” and “there may be and must be allowed to all that which is
a common, reasonable use. It is not like the case of mere occupancy,
where the first oeccupant takes by force of his prior occupancy.”
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Chancellor Kent in the third volume of his Commentaries, published
in 1828, cites T'yler v. Wilkinson with approval.

In 1833 in Mason v. Hill, 110 Eng. Reprint, 692, the English
court, notwithstanding the fiat of Blackstone and the cases based
upon it, held to the rule laid down by Judge Story. For a time
thereafter the law in England appeared unsettled, but in Wood v.
Wand, 154 Eng. Reprint, 1047, the court confirmed Mason v.
Hill, supra, and in dubrey v. Owen, 155 Eng. Reprint, 579, the
law regarding riparian rights as stated in T'yler v. Wilkinson,
supra, was positively affirmed and accepted unconditionally. That
such is the true doctrine of the common law has not been questioned
in England since that time, and has been generally accepted in
America.

“Prior occupancy, short of the statute term of prescription and
without consent or grant, will not confer any exclusive right as
between different riparian proprietors to the use of a running
stream.” 3 Kent’s Comm. (12th Ed.), Sec. 447.

The Note at 30 L. R. A., 665, states that “there was a strong
tendency on the part of the judges in earlier times to recognize a
right to obtain title to water by prior appropriation or occupancy
and at one time it seemed that the doctrine would be established,
but the later cases with possibly one exception have all been the
other way, so that now no such right is recognized” and cites a
long list of cases in support of the editorial statement, including
Heath v. Williams, 25 Me., 209, and Bearse v. Perry, 117 Mass.,
211, in which it was held that in the absence of the statute no right
will be acquired by the erection of a dam,

A study of the Massachusetts cases indicates that had it not
been for a divergence from the generally accepted view of the
common law as related to the rights of riparian owners, the courts
of that state would not have adopted and maintained a view re-
garding compensation for their loss contrary to that held in other
jurisdictions.

- In Fuller v. Chicopee Mfg. Co., 16 Gray, 42 (1860), the Court

said, “They (the Mill Acts) were not intended to confer any new
right, or to create an additional claim for damages, which did not
exist at common law. They only substituted, in the place of the
common law remedies, a more simple, expeditious and compre-
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hensive mode of ascertaining and assessing damages to persons
whose lands were overflowed or otherwise injured by the erection
and maintenance of dams on the same stream, for the purpose of
creating a water power and carrying mills. It follows that, as a
riparian proprietor could recover at common law no damages oc-
casioned to an unimproved or unappropriated mill site by the erec-
tion of a dam and mill on the same stream below, he cannot main-
tain a complaint under the mill acts to recover similar damages.”

This view of the common law, as has been stated, is contrary to
that held in any other jurisdiction since the publication of T'yler v.
Wilkinson, supra.

In Pugh v. Wheeler, 19 N. C., 50, a case quoted as authority by
all of the text writers and affirmed in principle by a long line of
decisions In the state of its origin, it is stated that, “We conceive,
therefore, that it is the clear doctrine of the common law that all
owners of Jand through which a stream runs may apply it to the
purposes of profit. The only question then is, what are the rights
of the owners above and below on a stream as against each other?
Defendants say that such one of the owners as may first apply the
water to any particular purpose gains thereby immediately the
exclusive right to that use of the water. Phat is true, in this sense,
that any other proprietor, above or below, can not do any act
whereby that particular enjoyment would be impaired, without an-
swering for the damages occasioned by the loss of the particular
enjoyment. Whereas before the particular application of the water
to that purpose, the damages would have been confined to the uses
then subsisting. The truth is that every owner of land on a stream
necessarily at all times is using water running through it, if in no
other manner, in the fertility it imparts to his land and the increase
in the value of it. There is, therefore, no prior or posterior in the
use, for the land of each enjoyed it alike from the origin of the
stream, and the priority of a particular new application or arti-
ficial use of the water does not therefore create the right to that
use, but the existence or non-existence of that application at a
particular time measures the damages incurred by the wrongful
act of another in derogation of the general right to the use of the
water as it passes through or from the land of the party com-
plaining.”
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After quoting Mason v. Hill, supra, as authority for the above,
it is added that,“No person can, for the sake of giving himself a use
of the water, justify throwing it back upon the land of another so
as to deprive him of any use of his land. . . . The policy of the Act
makes it applicable to every case of an injury by the erection of a
mill. . .. Consequently, a verdict which finds the actual damages 1s
consistent with the objects of the statute. A person owning land on
a stream and thereby entitled to certain beneficial uses of the
water, if deprived by means of the acts of another of some of those
uses which but for those acts he would enjoy, has sustained injury
and is entitled to recover damages.”

The courts of New Hampshire have taken what we conceive to be
a sound view of the question at issue in this case. “An undeveloped
water power is a property right inherent in the ownership of the
adjacent riparian land, for the value of which, if any, the owner is
entitled to compensation when it is taken under the Flowage Act.
Swain v. Pemigewasset Power Co., 76 N. H., 498, 502, 85 A., 288.
The plaintiff’s damage for its taking is measured by the difference
between the value of her land after the defendant had flowed 1t and
what it would have been worth on the date of its taking (Hadlock
v. Jaffrey, 75 N. H., 472, 473,76 A., 123) if the defendant’s dam
had not been built (Wright v. Pemigewasset Co., 75 N. H., 3, 6,70
A., 290 ; Philbrook v. Berlin-Shelburne Co., 75 N. H., 599, 74 A.,
873) ; that 1s, the difference between the value of the land free from,
and subject to, the rights taken (Lancaster v. Jefferson Electric
Light Co. v. Jones, 75 N. H., 172, 182,71 A., 871; Swain v. Pemi-
gewasset Power Co., supra). In the ascertainment of the value of
the property invaded, the owner is entitled to have it appraised for
the most profitable purpose, or advantageous use, to which it could
be put on the day it was taken. Barker v. Publishers’ Paper Co.,
78 N. H., 571, 575,103 A., 757, L. R. A., 1918 E 709 ; Philbrook
v. Berlin-Shelburne Co., supra.” Emmons v. Utilities Power Co.
(N.H.), 141 A, 65.

As already noted, the question has not been directly passed upon
in Maine, but Hamor v. Bar Harbor Water Company, supra,
quotes with approval from Ex parte Jennings, 6 Cow., 526, the fol-
lowing significant paragraph: “There is no reason why the same
requirements should not apply equally to the taking of water from
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a stream in which the plaintiffs have valuable riparian rights, as to
the taking of land. Both are equally the subjects of property and
of compensation.”

And the only logical conclusion to be reached from the following
quotation from the opinion of this Court in Brown v. DeNorman-
die, supra, would be that full compensation must be made for any
property or property right destroyed or diminished under the
Mill Act.

“Here again we must go to the statute to ascertain what power
1s given and what exceptions are made. As to the power given, it is
to flow the ‘lands’ of any person, and the only exception is an exist-
ing mill or ‘any mill site on which a mill or mill dam has been law-
fully erected and used, unless the right to maintain a mill thereon
has been lost or defeated.’

“The word ‘lands’ is not confined to field or meadow. Under
Rules of Construction, R. S., Chap. 1, Sec. 6, Par. X, ‘the word
“land” or “lands” and the words “real estate” include lands and all
tenements and hereditaments connected therewith, and all rights
thereto and interests therein.” This includes buildings and improve-
ments on the land as well as the land itself. The only exception to
this broadly inclusive term is other manufacturing industries on
the same stream. This exception did not arise until the revision of
1841, at the same time when the element of necessity dropped out.
The evident purpose of both the omission of necessity and the addi-
tion protecting other mills on the same stream was the encourage-
ment of manufacturing industries and the injury of none, No other
class of private property is exempt from the provisions of the Act.
The maxim ‘Expressio unius est exclusio alterius’ may be perti-
nently invoked.” .

The Massachusetts rule, so-called, is based upon a conception of
the common law, prevalent up to the publication of T'yler v. Wil-
kinson, supra, discarded since by the courts both of England and
America, and negatived by Chancellor Kent. Our Court questidned
the doctrine in its earliest decisions. In Blanchard v. Baker, 8 Me.,
253 (1832), commenting on the opinion in Hatch v. Dwight, 17
Mass., 288, the Court said, “The right, however, arising from mere
prior occupancy, to this extent, has not been held as exclusive, un-
less continued for twenty years. Platt v. Johnson, 15 Johns., 213;



46 BEAN AND LAND CO. . POWER CO. [133

Tyler v. Wilkinson, 4 Mason, 397.” And in Butnam v. Hussey, 12
‘Me., 407 (1835) : “A riparian proprietor on one side, or above or
below, may use the water, or avail himself of its momentum, and
may for this purpose create a head of water ; provided he does not
thereby impair the rights of other proprietors. If he thereby injure
or destroy a privilege previously appropriated, he may be held
answerable, although the mill or mills, depending on such privilege,
may be out of repair, have gone to decay, or been destroyed by
flood or fire, unless the same has been abandoned by the owner.
Hatch v. Dwight et al, 17 Mass., 289. There an action was sus-
tained for impairing a water power, the actual enjoyment of which
by the owner had been sometime suspended. It may admit of more
question, whether an action could be maintained by the owner of a
privilege, which had never been occupied, for the erection of a dam
below, which may have impaired or destroyed its value. There are
authorities which sanction the doctrine, that the first occupant
thereby acquires exclusive rights, which can not be affected by
operations upon the stream above or below. Of this opinion was
Parker, C. J., by whom the opinion of the court was delivered in the
case before cited. At a subsequent period, Story, J., in the case of
Tyler et al v. Wilkinson et al, 4 Mason, 397, after an elaborate
view of the authorities in England and in this country, maintains
the opinion that such exclusive right is not sustained by occupancy
alone, for a period short of twenty years. The weight of authority
appears to be with Mr. Justice Story.” )

That the Mill Act conferred no rights which did not exist at
common law, as stated in Fuller v. Chicopee Mfg. Co., supra, was
expressly denied in Jordan v. Woodward (1855), supra, in which
Justice Rice,speaking for the Maine Court said, “In direct terms
the power is conferred upon the mill owner, by the statute, to erect
and maintain a dam to raise water for working his mills, and inci-
dental to this power is the right to overflow the lands of other
persons, or to speak more accurately, this power of building dams
may be exercised, though incident thereto, the lands of other per-
sons be overflowed and injured. This right is in derogation of the
common law, and the natural right of the citizen, and should not
therefore be extended by implication.”

It appears then that neither in 1832, 1835 nor 1855 had our
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Court adopted the view that the rule of the court of Massachusetts
concerning riparian rights was binding upon the court of Maine.

The assumption that our Court recanted and adopted a different
theory in Lincoln v. Chadbourne, 56 Me., 197, is not borne out
when the opinion in that case is analyzed. There was no issue pre-
sented in that case which called for any expression of the court as
to the common law rights of riparian owners. It is, of course, true
that proprietors of the earlier dam, erected under the Mill Act,
gain prior rights to the flow of the stream; and it is likewise true
that if in the exercise of these prior rights the property of another
is destroyed or diminished in value, compensation may be recovered
for the injury. If the language of this opinion is construed as nega-
tiving the latter proposition, it is pure dictum. There was nothing
before the court calling for a decision on that point.

As stated above, the Massachusetts decisions rest not only upon
a different view of the common law from that assumed by Story and
Kent and now agreed to universally outside of that state but also
upon the premise that the Mill Acts are merely declaratory of the
common law. Maine, in accordance with the view uniformly adopted
elsewhere, holds the Mill Act in derogation of the common law and
hence to be strictly construed. Denying that the doctrine of prior
occupancy confers prior rights at common law, it is and must be
considered that such rights are granted only by the statute and
that they can not be extended beyond the terms thereof.

By the terms of the Mill Act, the prior occupant is given the
right of eminent domain. He may exercise it. He may take for his
use the property of his neighboring riparian owner, if it is neces-
sary for his purposes, but he can not do so without compensating
him therefor. He may flow the land of another but he must recom-
pense the owner of the land to the full value thereof, and if that
value is enhanced by the fact that inseparably connected with it
and part and parcel of it are riparian rights, those rights must be
considered in arriving at its value.

The rule of damage must be the difference between the value of
the land before the flowing and afterwards. No other rule can be
applied without violating every sound principle of law. Under that
rule, riparian rights must be considered. Such rights are “as cer-
tain, as absolute, and as inviolable as any other species of property
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and constitute a part of the land as much as the trees that grow
thereon or the mill or the house that he builds thereon. He can be
deprived of them only through the power of eminent domain con-
stitutionally exercised.” Opinion of the Justices, supra.

The sole duty of commissioners before whom this complaint is to
be heard is to determine the diminution in the value of complain-
ants’ land, caused by flowage from defendant’s dam. In arriving at
that conclusion, they must accept the definition of the word “land”
according to the statutory rule of construction; in other words,
they must include all “hereditaments connected therewith and all
rights and interests therein.” They must consider its location and
keep in mind that its “capacity for power development is an ele-
ment of value to be considered.” They must remember that “the ele-
ment or elements of value which lead to the most profitable form of
improvement fixes the proper valuation.”

They must have in mind that “land upon the bank of a river and
in its bed where there is a fall and adjacent land adapted for flow-
age may have a largely increased worth in the market by reason of
those characteristics which may be available for valuable use in
different ways and that the valuable uses to which the land may
be put, including that of developing the capacity of the river for
power, should be considered in estimating its fair cash value.”

They must be guided by the rule that “one whose land is taken
by eminent domain is entitled to be compensated in money for the
fair value in the market of that of which he has been deprived and
in ascertaining that value, all of the uses to which the property is
reasonably adapted may be considered.” They must follow the rule
of damages that the complainant is cntitled to the difference be-
tween the value of the property before the building of defendant’s
dam and afterwards.

They should be reminded of the provision of our State Constitu-
tion that “private property shall not be taken for public purposes
without just compensation and only when the public exigencies
require it” ; and that, although our Court has somewhat reluctant-
ly consented to regard the improvement of our rivers by the build-
ing of power dams as a public purpose, in view of the long acquies-
cence in that theory and the vested property rights acquired under
it, it has never gone so far as to even intimate that in the face of



Me.] BEAN AND LAND CO. . POWER CO. 49

the constitutional provision, the owner of the land taken is not
entitled to “just compensation.” _

Unless . all of these factors are considered by the commissioners,
injustice to the complainants must result. The chief value of the
land taken may be “that it has a privilege upon it.” Its value may
be “greatly enhanced by the fact that its topography is such that
a dam may be maintained across a stream upon it and water power
thereby created.”

The ruling below excludes all evidence on these various matters.
It forbids their consideration by the commissioners, If sustained
by this Court, it forces one of two conclusions—either that ripa-
rian rights are not property, a position never yet taken by any
court ; or that, under the Mill Act, private property may be taken
without just compensation, thus irrevocably stamping that ancient
statute as not of doubtful constitutionality but of undoubted un-
constitutionality. Apparently the sole excuse for accepting such a
theory,—condemned by Story and Kent, rejected by the courts of
England and by the courts of every American state which have
considered the subject with the exception of Massachusetts, denied
by Angell, Gould, Farnham and all other standard text-writers,—
is that, based upon an obsolete view of the common law, the Massa-
chusetts court adopted the rule for which defendant contends.

In the face of precedent, logic, reason, and a decent regard for
the rights of private property owners, such a ruling should not
stand. Complainants’ exceptions should be sustained.

Duxn, J., concurring in dissent.
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MaxvEerL S. HoLMmEs
vs.

Cuarites W. Vicug, EXECUTOR, ET ALIL

Kennebec. Opinion, July 12, 1934,

Hussanp aNp Wire. Grirrs. Preapine axp Pracrice.

While the question as to what constitutes a gift s ordinarily one of law, the
facts in a particular case may make the question one of law and fact, mived.

That a woman assists her husband in his business, even in caring for money
which is the product of their joint labor, does not make any part of the money
her property.

The enabling statute does not absolve a wife from the duty to render to her
husband such services in his household as are commonly expected of a married
woman in her station of life.

As to the documentary facts, the Court on appeal has the same functions as
a sitting Justice, and draws the proper inferences for itself. Findings and in-
ferences resting upon the observation of wiltnesses who have testified orally, are
not reversed unless plainly erroneous. This is because of superior opportunity
in the court below for judging the weight of evidence.

In the case at bar, the evidence justified the finding that the savings-bank
books and stock certificates were in the unqualified possession of the wife, sub-
“ject to her exclusive control, and would support the finding that the testatrix
in virtue of completed gifts, had legal power to dispose of the personalty to
take effect at death. The promissory note and annuity certificate, however,
belong to the plaintiff. .

On appeal. A Bill in Equity seeking to have the defendant
Charles W. Vigue, Executor of the Last Will'and Testament of
Myra E. Holmes, wife of the plaintiff, declared trustee of certain
property mentioned in the bill for the benefit of the plaintiff, and
that the same be turned over to him. The Justice before whom the
case was heard, entered a decree dismissing the bill without costs.
From this decree the plaintiff appealed. Findings affirmed in all
respects, except as to the promissory note and the annuity con-
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tract. These are determined to belong to the plaintiff. Decree to be
issued in accordance with this opinion. The case fully appears in
the opinion.

Harvey D. Eaton, for plaintiff.

Perkins & Weeks, for executor.

Locke, Perkins & Williamson, for legatees.

Sirrine : Duny, Sturets, BarNes, THAXTER, JJ.

Duxw, J. In this equity appeal, plaintiff is the appellant.
Ultimate question, on the pleadings, proofs, and exhibits, was the
ownership of certain bonds, savings bank books, stock certificates,
a promissory note, and an annuity contract, in the possession of
the executor of a will. The plaintiff contended that these repre-
sented or would produce, sundry accumulations of moneys, which,
at odd times, over a period of years, he had delivered to the testa-
trix (his wife,) prior to her death, in 1931, in trust. On the part
of the defense, it was submitted that direct evidence and reason-
able inferences established voluntary and absolute transfers, dis-
tinctly impressed with the character of separate estate. The rights
of no creditors of the husband were involved. Decision went on the
theory of present gifts. Donative intent, delivery, and acceptance
were found to have invested, in the instance of each item, just as
good a title as could have been acquired otherwise. The justice
hearing the cause ruled that a gift from a husband to his wife
might be inferred from circumstances; as when, for example, she
received property, managed it, controlled it, for years, with his
acquiescence, consonant with owning originally. Davis v. Zimmer-
man, 40 Mich., 24; Gray v. Gray, 111 Me., 21, 87 A., 661.

Only the plaintiff introduced evidence. He himself did not, be-
cause, according to common-law rules of cvidence governing the
situation, he might not, witness.

The factual history is comparatively brief.

Plaintiff was a physician; his practice was begun in his home
town (Oakland) in 1879. The following year he married. He had
not, to then, been able to repay the cost of his education. Twelve
years later his financial condition had improved sufficiently to en-
able him to be freed from debts, and to own his home. Mrs. Holmes,
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who at the time of intermarriage was without material property,
engaged in no occupation apart from that devolving upon her as
a wife. In 1893, her husband conveyed the homestead to her. The
title to other parcels of real estate, or interests therein, he later,
directly or indirectly, invested in her. The bill recognizes the realty
as hers in fee. Her distributive share from her father’s estate, in
1911, amounted to one hundred dollars. She had, besides the real
property, at her death,—as her own, concededly,—wearing ap-
parel, two five dollar gold pieces, old-fashioned furniture, silver
and plated ware, a watch and jewelry.

One bank book was in the house. Everything else in dispute was
in a deposit box in a bank vault. No evidence tends to show that the
safety box was, or ever had been, accessible to anybody except Mrs.
Holmes. The bonds, of which there were three, each for one hundred
dollars, are negotiable to bearer. There are twenty savings bank
books, counting a loan and building association as a bank. All are
in the name of Mrs. Holmes. Two show closed accounts; eighteen
evidence active ones. These accounts, as cast up six months after
the depositor’s death, amount to $42,602.43. The certificates of
stock are for three shares of Central Maine Power Company,
twenty shares of Oakland Water Company, two shares of Oak-
land Improvement Association, and five shares of Oakland Woolen
Company. Each certificate stands in the name of the now decedent.
No estimate of the value of any stock is given. The promissory
note, dated April 1, 1929, is for $400.00; it is payable to plaintiff
or his wife, one month after demand. The annuity contract, or cer-
tificate, is in favor of the plaintiff and wife, or the survivor of them,
in semiannual instalments of $12.25. The note, by its terms, is
payable to either of two payees. The plaintiff seems entitled to it.
R. 8., Chap. 164, Sec. 8. The annuity certificate, too, appears to
be his, on its very face.

The next question, on the appeal, is whether the finding as to the
bonds, the savings bank books, and the corporate certificates, is
manifestly wrong. ’

The question as to what constitutes a gift is ordinarily one of
law ; on the facts in the particular case, the question was of law and
fact, mixed. 12 R. C. L., 974.

The finding relating to the books and certificates will have con-
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sideration first. These themselves tended to prove that Mrs.
Holmes was the creditor of the various banks, and the holder of
shares in the different corporations. The bill alleged that the de-
posits were made, and the securities bought, by her, with the full
knowledge, consent, and approval of her husband. That allegation
was substantiated. The evidence fairly established that all bank
deposits, and withdrawals therefrom, were made by her exclusively,
without any attempt at control or use on the husband’s part. Nor
were there acts of dominion by him over the stock certificates. Un-
qualified possession of them by the wife, to the husband’s knowl-
edge, without inquiry or objection, in her safety box, while not
conclusive of ownership, was found to count for her, and to over-
come any prima facie inclination of evidence toward the plaintiff’s
side.

If the case stopped here, it would support the finding that testa-
trix had, in virtue of completed gifts, legal power to dispose of the
personalty, to take effect at death.

Plaintiff argues, however, that, in the will itself, and in a note
which testatrix wrote and filed with an earlier will, there is evidence
rebutting any showing of unconditional delivery.

The will bears date June 7, 1924. A single paragraph contains
two minor pecuniary bequests, gives six hundred dollars for the
education of certain children, disposes, together with other things
testatrix used and wore, of jewelry, wearing apparel and furniture,
and makes thirteen bequests, aggregating $14,400.00, to charities.

Then comes this clause:

“The above i1s my part of the thirty thousand that I have helped
earn and save.” »

Next, testatrix bequeaths fifteen thousand dollars to her hus-
band. Additionally, in the same paragraph, she creates in him a life
tenancy in her real estate, and vests remainder over in a charitable
institution. Then are these words: “If there is more than thirty
thousand at my death my half of what is over thirty thousand is
togoto... (acharity).”

The earlier will was executed in 1897. This gave the property,
whatsoever, except the homestead, to the husband. He was devised
one-half the homestead ; “my heirs the other half.” The note, filed
with the will, reads:
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“You would not make any provision of the property, that I
helped earn, for me saying that I could have my thirds and your
relatives would have the rest. That is why I have had my will made
as 1t s, in return for that kindness from you.”

Of the bank accounts, only one had been opened in 1897. It had
been started five years before, by depositing $250.00. The balance
in 1897 is not shown. The last deposit was in 1927. Eventually,
there was $2467.19. The next account was not begun until 1900.
Up to the year 1897, Mrs. Holmes had neither stocks nor bonds.
When she first acquired such was not in evidence.

The language of the quoted phrases, and of the note, is claimed
to negative gifts, and to evince, on the part of Mrs. Holmes, the
attitude that she had an interest in property, which she held as a
trustee, by way of reward for personal services rendered her
husband.

Fairly interpreted, the note merely recites that the husband’s
saying his wife should not have beyond her inheritable portion in
his property motivated the terms of the will which the wife made.
In no aspect does the note seem probative that bank books and
other evidences of credits and securities acquired in twenty-four
vears intervening were held in trust or agency.

A claim for services would be untenable. That a woman assists -
her husband in his business, even in caring for money which is the
product of their joint labor, does not make any part of the money
her property. Monahan v. Monahan, 77 Vt., 133, 59 A., 169. All
that Mrs. Holmes did in keeping the house, and assisting her hus-
band, though incidental to his profession, would not alone entitle
her to a share of his earnings, or of savings therefrom. Sampson v.
Alexander, 66 Me., 182; Berry v. Berry, 84 Me., 541, 24 A., 957 ;
Bird Company v. Hurley, 87 Me., 579, 33 A., 164. The enabling
statutes do not absolve a wife from the duty to render to her hus-
band such services in his houschold as are commonly expected of a
married woman in her station of life. Stevens v. Cunningham, 181
N.Y., 454,74 N. E., 434.

The ma jority of the court construe the language of the will, not
as a disaffirmance of individual property, but as expressing (the
testatrix herself writing the words,) the moral reason why she felt
free to will to strangers virtually one-half in amount of her own
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property. The evidential showing is that of a woman of mature
years, reflecting the journey of matrimonial life, back to where
effect and cause meet. She and her husband had long lived and
toiled together; substantially all the property that she had had
come to her from him.

She began her will on a blank such as stationers sell, by defining
purpose to dispose of “my estate.” No neutralizing influence, it is
the majority view, was afterward exerted on those words.

This suit, let it be observed, was not instituted for the interpre-
tation of a will, but to establish that certain personal estate had
been confided to one person, for the use of, or upon a trust for,
another. The will was but one piece of evidence, weighed and con-
sidered with all the rest. True, as to documentary facts, the court
on appeal has the same functions as a single justice, and draws the
proper inferences for itself. Glover v. Waltham Laundry Co., 235
Mass., 330. But, in the instant case, the appellate court, though
divided, infers as did the trial court. Findings and inferences rest-
ing upon the observation of witnesses who have testified orally, are
not reversed unless plainly erroneous. This is because of superior
opportunity in the court below for judging the weight of evidence.

Enough now to say, finally, that the evidence concerning the
promissory note and the annuity certificate is not regarded as
justifying the finding that was made. As to these, the appeal is
sustained, and the decree reversed. As to all things else, the appeal,
not having been well taken, is dismissed, and the decree affirmed.

On the effectiveness of mandate, an order may be made in the
court below for a final decree which shall accord herewith.

So ordered.

Honorable John A. Morrill, an Active Retired Justice, sat at
the argument of this cause, and participated in the consultation,
but, at the writing of this opinion, his commission being expired by
limitation of time, he takes no part.
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S. Marie Dacerert vs. EveExnE L. SMiTH.
S. MariE DaceerT vs. NeLLIE B. SMmrTH.

Somerset. Opinion, July 12, 1934.

Biirs AND Nores. JoixT ENTERPRISE.

When endorsers are engaged in a common enterprise and their endorsements
are for the sole purpose of furthering that enterprise, it may be sufficient, with-
out any express understanding on which to base a finding by a Court or jury,
that the endorsements were joint and not successive.

Under such circumstances, payment by an endorser on account of such joint
liability, unless explained, is sufficient to warrant such a conclusion, and in such
a case the right to contribution ewxists.

In the case at bar, plaintiff and defendants, relatives of Sabin, engaged in a
common enterprise in which their interests were equal. It was their understand-
ing that they were assuming a joint risk. Plaintiff had no intention when-
she signed the second note as co-maker to release defendants from the liability
which they had incurred by endorsing the first note. She was therefore entitled
to contribution.

On report. Two cases brought by the same plaintiff against two
separate defendants to obtain reimbursement for money paid by
the plaintiff on a judgment recovered by the ’Augusta Trust Com-
pany against one Edward J. Sabin, the plaintiff, and both defend-
ants. Judgment for plaintiff in both cases. Damages to be assessed
below in accordance with this opinion. The cases fully appear in
the opinion.

Butler & Butler,

Merrill & Merrill, for plaintiff.

Gower & Eames,

James H. Thorne, for defendants.

SirTiveg: PaTraNcary, C. J., Dux~, Sturets, THAXxTER, HUuDsox,

Jd.
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Parraneary, C. J. On report. Both cases may be considered
in one opinion as the questions involved in each are identical.
Assumpsit for money paid out for use of defendants and at their
request.

In September, 1924, two judgments were recovered against
Edward I. Sabin, son-in-law of plaintiff and whose wife was a
cousin of defendant Nellie B. Smith, wife of Eugene L. Smith.
Sabin had no property and until 1928 no attempt was made by his
creditors to collect the executions issued on the judgments against
him. In April of that year, his wife died possessed of certain real
estate which descended to him and plaintiff in equal shares,

Immediately following the death of Mrs. Sabin, the interest in
the real estate which he had acquired by inheritance was seized on
one of the executions and he was arrested on the other. He pro-
cured a release from the arrest by giving a statutory bond, the
two defendants being sureties thereon. He later surrendered him-
self on the bond and was again taken into custody, proceedings
for his release having failed. It was then arranged that he should
settle both claims by giving a demand note, endorsed by the two
defendants and the plaintiff, in the order named, which note on
May 16, 1928, was discounted by the local bank and the judg-
ments against him satisfied.

On the first of June, the bank demanded payment of the note or
security therefor and plaintiff and Sabin gave a new note, secured
by a mortgage on the real estate inherited from Mrs. Sabin, and
endorsed by defendants.

The matter stood for four years. Plaintiff paid the interest dur-
ing that period, but the taxes on the real estate were in default and
the bank insisted on payment. Suit was brought against Sabin, the
plaintiff and both defendants jointly, and judgment rendered by
default. On the judgment, Sabin’s real estate was sold for a suffi-
clent sum to satisfy so much of the judgment as exceeded
$2,391.16; and to protect her real estate, which had been attached
in the proceedings, plaintiff paid the remainder and brings these
actions to enforce contribution on the part of defendants, joint
judgment debtors with her.

On the face of the judgment all of the parties were equally
liable and subject to contribution to one who paid the amount
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thereof, but 1t is admitted that it is proper to go behind the judg-
ment and determine the equitable rights of the parties before con-
tribution can be enforced. So far as Sabin was concerned, it is of
course apparent that the liability of all of the other parties was
secondary to his. Plaintiff and both defendants came into the
transaction for his accomodation. But defendants take the position
that they are excused from contribution to plaintiff because on the
second note plaintiff signed as co-maker with Sabin, while they
signed as endorsers and that, as their signatures were procured
after plaintiff had so signed, they can not be held by plaintiff for
any part of the money paid out by her, relying upon Wescott v.
Stevens, 85 Me., 325, 27 A., 146.

Without questioning in the slightest degree the authority of that
case, the rule therein laid down does not, we think, apply here.
There is no conflict between the law as stated in Wescott v. Stevens,
supra, and that in Holston v. Haley, 125 Me., 485, 135 A., 98, 100.
In the latter case, a modification of the rule appears: '

“The general principle is that when the endorsers are en-
gaged in a common enterprise and their endorsements are for
the sole purpose of furthering that enterprise in which each
one’s interest is equal with that of each of the others, it may
be sufficient without any express understanding on which to
base a finding by a court or jury that the endorsements were
joint and not successive. Under such circumstances payment
by an endorser on account of such joint liability, unless ex-
plained, is surely sufficient to warrant such a conclusion.”

This seems applicable. Plaintiff and defendants, relatives, or at
least family connections, of Sabin, engaged in a common enter-
prise in which their interests were equal. They acted together to
protect him from arrest and imprisonment. There is sufficient in
the case to satisfy us that their understanding was that they were
assuming a joint risk. Certainly plaintiff had no intention, when
she signed the second note as co-maker, to release defendants from
the liability which they had incurred by endorsing the first note.
Had plaintiff paid the first note, on which it appears that her
name stood last, it would have been inequitable that she should
have been permitted to collect the entire debt from defendants. On
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the other hand, her right to demand contribution could not have
been questioned. Had she, instead of paying cash for the first note,
taken it up by giving the bank her own note, she would have been
entitled to contribution. It would not be argued that merely be-
cause defendants endorsed the second note they escaped a liability
which would have unquestionably existed had they not done so.
Such a position would be patently absurd. Yet that is what defend-
ants’ claim really resolves itself into when analyzed.

The action is equitable in its nature. The equities are plainly
with plaintiff and her right to contribution rests upon sound legal
principles. The cases being on report, the mandates in both must be

Judgment for plaintiff in both
cases. Damages to be assessed
below in accordance with this
opinion.

Kixg’s Case.

Kennebeec. Opinion, July 12, 1934.
WorkMEN’s CoMPENSATION Acr. WoRDS AND PHRASES.

To arise out of the employment an injury must have been due to a risk of the
employment, to occur in the course of the employment it must have been re-
ceived while the employee was carrying on the work which he was called upon
to perform.

The case at bar falls within the rule laid down in Johnson’s Case, 125 Me.,
443, wherein at the time the injury occurred the relation of employer and
employee was suspended. -

The decision of the Commission was correct.

A Workmen’s Compensation Case. Appeal from decree of a sit-
ting Justice affirming decree of Industrial Accident Commission
denying petitioner, the dependent widow of the deceased employee,
compensation. The issue involved the question whether or not the
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deceased was an employee of Wyman & Simpson Inc., and if so
whether the accident occurred in the course of employment. Appeal
dismissed. Decree below affirmed. The case fully appears in the
opinion.

F. Harold Dubord, for petitioner.

Locke, Perkins & Williamson, for respondent.

SrrTiNGg : ParTancaLnL, C. J., Duxy, Sturcts, BarNes, THAXTER,
Hvupson, JJ.

Parraxcarr, C. J. Workmen’s compensation case. Appeal
from decree denying compensation to the dependent widow of
Albert King. T'wo questions were involved at the hearing before the
Commission—first, whether deceased was an employee of the de-
fendant or an independent contractor; second, whether the acci-
dent which caused the injury occurred in the course of his employ-
ment and arose out of it. On the first issue, the Commission found
for the petitioner and on the second against her.

It appeared that King entéred into a contract with the defend-
ant to furnish, for its use in connection with the construction of a
section of State highway, five automobile trucks with drivers, the
compensation therefor being partly on a per diem basis and partly
on a price per yard for gravel hauled. There was nothing in the
contract compelling King to perform any personal service or even
to be present where the work was being performed, nor to indicate
any particular length of time that his contract should be in force
or that he should move any definite quantity of material.

As a matter of fact, he was about the job practically every day,
going from place to place on the construction work, watching his
trucks and drivers, causing necessary repairs to be made, check-
ing the loads and time and generally supervising the portion of the
work which concerned him, although the pay for the trucks and
drivers would have been the same had he been absent. All expenses
of repairs and operation of the trucks were paid by him.

He arranged for quarters for his drivers and himself and for
parking space for his trucks at Goose Pond Rest, a wayside stand
situated at a point near the middle of the construction job, al-
though no actual construction was in progress near it at the time



Me.] KING’S CASE. 61

of the accident. After working hours, the drivers on their own time
did such greasing and repair work in connection with the trucks as
was required to put them in condition for operation on the fol-
lowing day.

On the day when the accident occurred, one of King’s trucks
went into a ditch at a point where the road was under construction
and King, accompanied by some of his drivers, undertook to bring
the truck back into the highway. They were at first unsuccessful
but after having returned to Goose Pond Rest where they had a
lunch, they went back to the ditched truck, finally got it into the
road and started back to the camping place. After arriving there
and while in the process of parking the trucks, an automobile ap-
proached and King stepped into the highway with a flashlight in
his hand to warn the driver of the oncoming car. The road was
slippery, it was snowing, and the car could not, or at least did not,
stop until it struck King, inflicting injuries which resulted in his
immediate death.

On these facts the Commission found as stated above. Although
the entire case is reopened on appeal, we are not particularly con-
cerned with the finding that King was an employee of defendant
rather than an independent contractor. The case can be satisfac-
torily disposed of without discussing that question. If the Com-
mission correctly decided the remaining issue, appellant is not
aggrieved by error, if error exists, in the decision of the first prop-
osition. Assuming, therefore, for the sake of brevity, that King was
an employee of defendant, we see no reason for disagreeing with
the Commission on the proposition that the injury which caused his
death neither arose out of, nor occurred in the course of, his em-
ployment.

“To arise out of the employment an injury must have been due
to a risk of the employment, to occur in the course of the employ-
ment it must have been received while the employee was carrying on
the work which he was called upon to perform.” Wheeler’s Case,
131 Me., 91,159 A., 331, 332.

Certainly it was no part of King’s necessary work to stand in the
highway, warning approaching automobiles of the danger of colli-
sion with the trucks which his men were engaged in parking after
the conclusion of their day’s work, although it may have been a
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perfectly proper thing for him to do under the circumstances. The
risk which he assumed had no relation to the work in which de-
fendant was engaged.

The case seems to fall well within the rule laid down in Johnson’s
Case, 125 Me., 443, 134 A., 564, which it resembles very closely in
its essential facts. The decision of the Commission must stand.

Appeal dismissed.
Decree below affirmed.

E. L. CreveLaxp CoMPANY
vs.

Baxcor axp AroosTtoox RaiLroap CoMmpaNy,

Aroostook. Opinion, July 19, 1934.

Raicroaps. Coxtracrs. R. S. 1930, CuarTer 65, SECTION 63.

In an action for fire loss based on Section 63 of Chapter 65, R. S. 1930, pro-
viding “When a building is injured by fire communicated by a locomotive en-
gine, the corporation using it is responsible for such injury,” and wherein plain-
tiff under written permit maintained a potato warehouse which was destroyed
by fire communicated to it from defendant’s locomotive, and wherein plaintiff in
its permit expressly released the railroad from all risk of loss or damage to his
buildings or potato warehouse occasioned by fire,

HELD:

That an assumption by the permittee of risk of loss or damage to such build-
ing . .. occasioned by fire, whether communicated directly or indirectly from
locomotives, or in or by the operation of said railroad or otherwise . . . is not
illegal and does not violate said statute, either expressly or impliedly.

Such an assumption of risk of loss from fire so communicated is not contrary
to public policy and so illegal.

Even where fire is so communicated by the negligence of a railroad company.
such assumption of risk releases it from liability if, as in this case, it enters into
such a contract in its private capacity.
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A4 railroad company, though a public carrier, in a contract not involving pub-
lic carriage, can take a valid release of liability for destruction by fire of the
leased property, whether the same be on its right of way or not, if it be along
the route.

The words of the statute “along the route” describe buildings being near and
adjacent to it so as to be ewposed to the danger of fire from engines but without
limiting or defining the distance.

The fire release in this permit is lawful and constitutes a valid defense to this
action.

Law on brief statement of facts. An action under Chapter 64,
Section 63, R. S. 1930, to recover damages for loss of plaintiff’s
warehouse and contents destroyed by fire communicated by de-
fendant’s locomotive. The sole issue involved the validity of a fire
release clause in plaintiff’s permit. Judgment for the defendant.
The case fully appears in the opinion.

J. F. Burns, for plaintiff.

Henry J. Hart,

Frank P. Ayer,

James C. Madigan,

Cook, Hutchinson, Pierce & Connell, for defendant.

SitTiNG : PaTTAaNGAaLL, C. J., DuNN, StUurcts, BarNgs, THAXTER,
Hvupsox, JJ.

Hupsown, J. “Law” on brief statement of facts.

Under a written permit from the defendant Company dated July
12, 1932, the plaintiff maintained a potato warehouse “on land of
the defendant but not used by it in the operation of its railroad.”
On May 18, 1933, this warehouse with its contents was destroyed
by fire, communicated to it from the defendant’s locomotive.

This action to recover fire loss is based on Section 63 of Chapter
64, R. S. 1930, which provides: '

“When a building or other property is injured by fire com-
municated by a locomotive engine the corporation using it is
responsible for such injury, and it has an insurable interest in
the property along the route, for which it is responsible, and
may procure insurance thereon. . ..”
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The sole defense claimed is the fire release in the permit which is
couched in these words:

“The contractor” (meaning the plaintiff) “hereby assumes
all risk of loss or damage to said building, or property stored
therein . . . occasioned by fire, whether communicated directly
or indirectly from locomotives, or in or by the operation of
said railroad, or otherwise, and all damage caused by fire, for
which the Company would but for this agreement be liable, so
that neither said Contractor nor any person claiming under
the Contractor shall have or make any claim against the Com-
pany for damages to such property caused by fire communi-
cated as aforesaid, or otherwise, . . .”

The plaintiff contends that this provision of the permit is in-
valid, because, (1) it violates the statute above quoted, and, (2)
is against public policy.

The statute itself is not attacked as unconstitutional. In S¢.
Louis & San Francisco Railway v. Mathews, 165 U. S., 1, Justice
Gray, speaking of our Maine statute, after remarking that it was
enacted in 1842, said its “validity” had been “upheld” by our
highest court, citing Chapman v. Atlantic & St. Lawrence R. R.,
37 Me., 92; Pratt v. Same, 42 Me., 579 ; Stearns v. Same, 46 Me.,
955 Sherman v. Maine Central Railroad, 86 Me., 422, 30 A., 69.
Similar statutes have been held constitutional by United States
Courts. St. Louis & San Francisco Ry. v. Mathews, supra.; dtchi-
son, Topeka & Santa Fe R. R. v. Matthews, 174 U. S., 96 ; detna
Insurance Co. v. Chicago, Great Western R. R., 180 N. W., 649.

The sole issue in this case is whether or not this release is legal.
It is not invalid because of the statute. Neither by express lan-
guage nor by implication does it forbid such a release, although its
language is broad enough to release from liability on account of a
fire occasioned through negligence.

“This language is general and comprehensive and if read
literally it includes all cases of fire communicated by loco-
motive engines, whether by reason of negligence or not.”
—Farren v. Railroad Company, 112 Me., 81, 83.
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The purpose of the statute was to create a right of action where,
except by early English common law, afterwards abrogated by 6
Ann, Chap. 31 (Farren v. Railroad Co., supra), there was none
unless negligence could be shown. Section 63 aforesaid, while giv-
ing a remedy, does not compel its adoption. In spite of the statute,
there can be no doubt that one whose property has been destroyed
by fire can lawfully refrain from prosecution of his rights, and in
the absence of such prosecution, the railroad company can fail to
pay without viglation of law. We see in the statute no implication
that would prevent the giving of such a release in a contract be-
fore the loss.

It should now be noted, however, that the fire in this case is not
shown by the agreed statement to have been of negligent origin.
We can not assume any negligence upon the part of the defendant.
If not negligent, the cause of the fire was accidental. We can not
conceive of any reason why a contract can not legally include such
a provision as to fire accidentally communicated.

But even if the permlt contemplates a release of fire neghgently
communicated, it is still valid in this case.

“Contracts exempting a railroad company from liability
for damages to buildings on its right of way from fire caused
by its negligence are not invalidated by laws making carriers
liable for damages irrespective of negligence.”—51 C. J.,
1185, Sec. 1314 ; Griswold v. Illinois Central Railroad Co., 90
Towa, 265, 57 N. W., 843, 24 L. R. A., 647; Manchester
Marble Company v. Rutland Railroad Co., 100 Vt., 232, 136
A., 394.

“Such contracts are not in violation of a constitutional
provision that ‘no common carrier shall be permitted to con-
tract for relief from its common law liabilities.””>—51 C. J.,
1185, Sec. 1314 ; Greenwich Ins. Co. v. Louisville, etc., R. Co,
112 Ky., 598, 66 S. W., 411, 56 L. R. A., 477.

The stipulation of facts in this case does not state definitely
whether this warehouse was on the railroad right of way or off
from it. We think we are justified, however, from the arguments
made, in inferring that if not located on the right of way, it was in
close proximity thereto. Certainly it was within the reach of loco-
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motive sparks. While it is true that some cases have distinguished
in the application of the law as to whether the property destroyed
is on or off the right of way (see distinction mentioned in Man-
chester Marble Co. v. Rutland Railroad Co., supra,) yet the cases
generally hold “that contracts, in consideration of some privilege
or concession granted by a railroad company which it would not
otherwise be bound to extend, exempting it from liability for the
destruction even of buildings not on its right of way, are valid and
enforceable.”—See Annotation in 48 A. L. R., page 1003, sup-
ported by citations of many cases therein.

Furthermore, although the defendant was, at the time of the
making of the contract, a common carrier, yet it was not one for
carriage of either persons or property, nor pertained to perform-
ance of its duties as a carrier or a public utility. Bartee T'ie Co. v.
Jackson, 117 N. E. (Ill.) 1007, (holding that the leasing of land
by a railroad company to a private corporation for the purpose of
storing cross ties is not a lease of a public utility.)

“While a railroad company may not contract for exemp-
tion wholly or partially from liability for damages caused by
fire in derogation of its duty to the public as common carrier,
in its private capacity as owner of property it may, by a
valid contract, be- relieved from liability for damages by fire
caused by its negligence.”—51 C. J., page 1183.

While we find no Maine case in support of the above statement
of the law, yet it is overwhelmingly sustained by decisions in Fed-
eral as well as State Courts. Perhaps the leading case is Griswold
v. Illinois Central Railroad Company, supra, in which the decision
is based on the theory that the company enters into such a con-
tract in its private capacity in which it owes no duty to the public
to exercise care. The Court said:

“It is undoubtedly true that the ultimate purpose of the de-
fendant in entering into this contract was the promotion of its
business as a common carrier. But the contract is not for the
carriage of persons or property. That the ultimate purpose
was to increase its business as a carrier does not make this a
contract for carriage any more than would be the employ-



Me.] CLEVELAND CO. 7. B. & A. RAILROAD. 67

ment of workmen in its shops, warehouses, or elsewhere apart
from the operation of the road.”

The cases so holding are so numerous that we will not attempt
to enumerate them. They may be found collected in Foot Notes 20
and 21, 51 C. J., on page 1184 also in annotations in 44 L. R. A,,
page 1127;48 A, L. R. Ann. 1003; 51 A. L. R. Ann. 638.

We quote from one of the best reasoned opinions among them,
namely Hartford Ins. Co. v. Chicago, Milwaukee & St. Paul Ry.,
175 U. S., 91, in which Justice Gray said, at pages 97 and 98:

“It is settled by the decisions of this Court that a provision,
in a contract between a railroad corporation and the owner of
goods received by it as a common carrier, that it shall not be
liable to him for any loss or injury of the goods by the negli-
gence of itself or its servants, is contrary to public policy and
must be held to be void in the courts of the United States,
without regard to the decisions of the courts of the State in
which the question arises. But the reasons on which these deci-
sions are founded are, that such a question is one of the gen-
eral mercantile law ; that the liability of a common carrier is
created by the common law, and not by contract ; that to use
due care and diligence in carrying goods entrusted to him is
an essential duty of his employment, which he can not throw
off ; that a common carrier is under an obligation to the pub-
lic to carry all goods offered to be carried, within the scope
and capacity of the business which he has held himself out to
the public as doing; and that, in making said contracts for
the carriage of such goods, the carrier and the customer do
not stand on equal terms.”

In that case, the property involved was a warehouse standing
on railroad property by the side of its track. The Court said:

“But it” (meaning the railroad) *“is not obliged, and can
not even be compelled by statute, against its will, to permit
private persons or partnerships to erect and maintain ele-
vators, warehouses or similar structures, for their own bene-
fit, upon the land of the railroad company. Missouri Pacific
Railroad Co. v. Nebraska, 164 U. S., 403. . . .
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“The principal consideration, expressed in their contract,
for the license to build and maintain the warehouse on this
strip of land, was the stipulation exempting the railroad com-
pany from liability to the licensee for any such damages. And
the public had no interest in the question which of the parties
to the contract should be ultimately responsible for said
damages to property placed on the land of the corporation
by its consent only.”

And so the United States Court held the fire release valid.

“The great object of the law governing common carriers
was to secure the utmost care in the rendering of a service of
the highest importance to the community. A carrier who
stipulates not to be bound to the exercise of care and diligence
‘seeks to put off two essential duties of his employment.’ It is
recognized that the carrier and the individual customer are
not on an equal footing. “The latter can not afford to higgle
or stand out and seek redress in the courts. . . . He prefers,
rather, to accept any bill of lading, or sign any paper that
the carrier presents; often, indeed, without knowing what the
one or the other contains. In most cases, he has no alternative
but to do this, or abandon his business.” Railroad Company v.
Lockwood, supra, pages 378, 379. For these reasons, the com-
mon carrier in the transaction of its business as such is not
permitted to drop its character and transmute itself by con-
tract into a mere bailee with right of stipulation against the
consequences of its negligence. ‘

“Manifestly, this rule has no application when a railroad
company is acting outside the performance of its duty as a
common carrier. In such case, it is dealing with matters in-
volving ordinary considerations of contractual relation ; those
who choose to enter into engagements with it are not at a dis-
advantage; and its stipulations even against liability for its
own neglect are not repugnant to the requirements of its pub-
lic service. The rule extends no further than the reason for it.
It is apparent that there may be special engagements which
are not embraced within its duty as a common carrier al-
though their performance may incidentally involve the trans-
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portation of persons or things, whose carriage in other cir-
cumstances might be within its public obligation.”—Santa Fe
R. R.v. Grant Brothers, 228 U. S., pages 184 and 185.

The defendant, then, in the making of this contract, was acting
in its private capacity and in so doing had in full the rights of an
individual ; and as an individual landlord could lawfully enter into
such an agreement with his tenant, so a railroad company, though
a public carrier, can in a contract not involving public carriage,
take a valid release of liability for destruction by fire of the leased
property, whether the same be on its right of way or not, if it be
“along the route” and the words of the statute “along the route”
“describe buildings being near and adjacent to the route of the
railroad so as to be exposed to the danger of fire from engines but
without limiting or defining the distance.”—Pratt v. Atlantic &
St. Lawrence R. R. Co., 42 Me., 583 ; Martin v. Grand Trunk Rail-
way Co., 87 Me., 411, 32 A., 976; Pierce v. Bangor & Aroostook
Railway Co., 94 Me., 171, 47 A., 144.

Such an agreement not only does not offend the statute but is
not contrary to public policy.

“Agreements are not to be held void as being contrary to
public policy unless they are clearly contrary to what the
legislature or judicial decision has declared to be the public
policy or they manifestly tend to injure the public in some
way.”—13 C. J., 427, and cases cited in Foot Note 51.

In these days when it would almost seem as though some courts
sanction the breach of plainly stated lawful contracts, it is with
real satisfaction that we quote the following language from a
United States Court decision of former days not only as pertlnent
but as safe and sound law:

“At the same time it must not be forgotten that the right of
private contract is no small part of the liberty of the citizen,
and that the usual and most important function of courts of
justice is rather to maintain and enforce contracts, than to
enable parties thereto to escape from their obligation on the
pretext of public policy, unless it clearly appear that they
contravene public right or the public welfare. . . . Public
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policy requires that men of full age and competent under-
standing shall have the utmost liberty of contracting, and
that their contracts, when entered into freely and voluntarily,
shall be held sacred and shall be enforced by courts of jus-
tice.””—Baltimore & Ohio R. R. Co. v. Voigt, 116 U. S., 505,
506. '

Our decision, then, is that this fire release constitutes a complete
defense to this action and so, as stipulated, the entry must be,

Judgment for the defendant.

RaxNeeLEY LaAND COMPANY ET AL
vs.

Epwarp E. FarnsworTH ET ALs, State Highway Commissioners.

Franklin, Opinion, July 19, 1934.

Hicaways. Towxs. INjuncrioNn. State Hicaway CoMMIssioN.

R. S, Cuar. 28, Secs. 8 anp 14.

The State Highway Commission has no authority to construct state aid high-
ways on its own motion without preliminary action on the part of a town, plan-
tation or group of municipalities or by municipal officers or county commis-
stoners.

The burden of initiating the construction of state aid highways lies on the in-
terested communities. They can not compel the State to take part in the pro-
posed joint enterprise, nor can the State compel them to do so.

No such h‘igh'way can be constructed without local consent and cooperation
which must be secured before state authorities can act.

In the orderly proceedings provided, the municipal officers propose a plan,
the Commission may reject or accept it in part or in whole or return it with
modifications. Unless it is rejected, the town at its annual meeting acts upon it.
The town may then reject it. If it does so, that ends the matter. If it approves,
it must make an appropriation, the amount of which is fixed by statute. The
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Commission then, after notice and hearing, opportunity having been given for
all interested parties to be heard and for petitioning woters to present their
views, renders its final decision. After these requirements are complied with, it
may exercise its power by virtue of the provisions of Secs. 8 and 14, Chap. 28,
R. 8. 1930, to “lay out, establish and construct” a state aid highway. It can not
do so until and unless the necessary preliminary steps are taken.

Injunction will lie to prevent construction of state aid highways by state au-
thorities until the statutory requirements have been complied with and any in-
terested tawpayer may properly institute proceedings to secure relief by that
means.

In the case at bar, the proposed action of the State Highway Commission was
without authority of law.

On report on an agreed statement of facts. A bill in equity
brought by plaintiff land owners against the individual members of
the State Highway Commission to restrain them from constructing
a new State Aid Highway in Franklin County, until proper steps
had been taken by the interested towns, municipal officers or
County Commissioners and otherwise carrying out the provisions
of Chapter 28, R. S. 1930.

Bill sustained. In_]unctlon to issue as prayed for and stipulated.
The case fully appears in the opinion.

Bradley, Linnell, Nulty & Brown, for plaintiff.

Clyde R. Chapman, Attorney General,

Sanford L. Fogg, Deputy Attorney General, for respondents.

Srrrine: Parraxcary, C. J., DunN, Sturcis, BArNEs, THAXTER,

Hubson, JJ.

Parraxcair, C. J. On report. Bill in equity asking for in-
Jjunction against defendants in their capacity as State Highway
Commissioners to prevent them from proceeding with the construc-
tion of a state aid highway on and across land of plaintiffs.

The agreed facts are as follows. The Rangeley Land Company
and the other plaintiffs named in the bill are owners of real estate
in Franklin County, particularly in Rangeley Plantation. The
defendants were, on the date of the filing of the bill, members of the
State Highway Commission.

On March 7, 1934, the defendants, in their capacity as members
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of the State Highway Commission, determined to lay out and
establish a new highway as a state aid highway, beginning at
Houghton, in the Town of Byron, in the County of Oxford, and
extending in ‘a :northerly direction into and through Franklin
County to the state highway at Oquossoc in that County, in part
across land owned by the plaintiffs ; and on March 14, 1934, gave
notice of the taking of land of plaintiffs for that purpose.

- Prior to the action of the State Highway Commission or their
“agents in purporting to take plaintiffs’ land, no way, either public
or private, existed along the line described in the bill. Neither the
interested towns, plantations, nor the County Commissioners of
Franklin County have raised or appropriated money for the con-
struction of the proposed highway, on account of which state aid
can be paid; nor have any of them applied for state aid for any
way along this route. Neither the municipal officers of such towns
or plantations nor the County Commissioners of Franklin County
have designated the proposed highway as best suited to serve out-
lying communities, to connect adjoining towns and villages, or to
facilitate travel in reaching markets, railroad connections and
state roads, giving consideration to cost as well as distance and
volume of travel. Neither the municipal officers nor County Com-
" missioners of Franklin County have presented to the State High-
way Commission for its approval any description of any such way.

No town meeting has been held by any of the towns in Franklin
County through which said proposed way would pass to determine
the question of its desirability. The question of whether or not a
necessity or public exigency exists for such a highway has not been
determined by hearing. The State Highway Commission, on its
own motion, has laid out and attempted to open the proposed high-
way, wholly without initiative for such action on the part of any
interested town, plantation or group thereof, or by the County
Commissioners of Franklin County.

The maintenance cost thereof would be borne in part by Rang-
ley Plantation, if said road were constructed according to the pro-
visions of Chapter 28, R. S. 1930. The plaintiffs are substantial
taxpayers in Rangeley Plantation and in other towns and planta-
tions in Franklin County, and if maintenance charges are assessed
against the towns and plantations in that county, they would be
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compelled to bear their share of the necessary resulting increase
in taxes.

It is stipulated that if the Court should find the contentions of
the plaintiffs to be correct, namely, that the defendants under
Chapter 28, R. S. 1930, have acted in an unauthorized manner, the
Court shall cause to be issued a permanent injunction restraining
them and their successors in office from laying out and construct-
ing the proposed highway in Franklin County, and particularly in
Rangeley Plantation, unless and until proper steps have been taken
by the interested towns, municipal officers or County Commission-
ers by appropriating funds for the construction thereof, on ac-
count of which state aid shall be given, applying for the same, and
otherwise carrying out the provisions of Chapter 28. If the Court
shall find the contentions of the defendants to be correct, namely,
that the State Highway Commission has acted as authorized by
Chapter 28, it shall dismiss the bill.

The definite issue presented is whether or not the State High-
way Commission is authorized to construct a state aid highway on
its own motion without initiative action on the part of any inter-
ested town, plantation or group thereof, by their municipal officers,
or by county commissioners. We think not. )
~ Defendants rely upon the provisions of Secs. 8 and 14, Chap.
28, R. S. 1930. Sec. 8 provides that “the commission shall lay out,
construct and maintain a system of state highways and state aid
highways.” Sec. 14 provides that “the Commission may lay out,
establish and open a new highway as a state or state aid highway.”
Taken by themselves, these provisions would seem to authorize de-
fendants’ position ; but it is necessary to examine and analyze with
some care Chapter-28 in its entirety in order to determine the
intent of the legislature in regard to the subjects treated therein.

Highways are divided by Sec. 5 of that chapter into three
classes — state highways, meaning a system of connected main
highways throughout the state; state aid highways, meaning such
highways not included in the system of state highways as shall be
thoroughfares between principal settlements, or between settle-
ments and their market or shipping point and so far as practicable
feeders to the state highway; and third class highways, which in-
clude all highways not within either of the other classes.
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- The expense of construction of state highways is borne wholly
by the state (Sec. 8), excepting that under certain circumstances
a town may voluntarily, with the permission of the State Highway

Commission, join in the cost of constructing a portion of designated
state highway within its boundaries (Sec. 23). They are main-
tained under the direction and control of the Commission at the
joint expense of the state and the towns in which they are located
(Sec. 9).

Municipal officers are authorized to designate such practicable
systems of public ways within their jurisdiction as will best serve
outlying communities, connect adjoining towns and villages, and

‘facilitate travel in reaching markets, railroad connections and
state roads, due consideration being given to cost as well as dis-
tance and volume of travel. A suitable description of each such way
shall be presented to the Commission for its approval and, upon
being approved and accepted by the Commission, shall be estab-
lished and known as a state aid highway. Twenty or more voters in
any town, by written petition presented within thirty days after
the description of such way has been filed with the Commission,
shall have the right to be heard on the acceptance thereof and the
Commission may accept or reject any part or all of such way and
impose terms in respect thereto (Sec. 17).

The expense of construction of state aid highways is borne
jointly by the state and municipalities (Secs. 19 and 21), and they
are maintained under the direction and control of the Commission
at the joint expense of state and towns (Sec. 18).

Towns desiring state aid for building or permanently improv-
ing state aid highways may raise and appropriate money for that
purpose (Sec. 19).

Between July 15 and August 15 of each year, municipal officers
may prepare and file with the Commission suggestions for improve-
ment of state aid highways, during the year following, and before
February 20th the Commissioners are directed to report on these

. recommendations in order that the towns may act upon them in
their annual meetings, such action mcludmg the appropriation of

necessary funds (Sec. 20).

These various enactments are all indicative of a plan which
places upon the municipalities desiring state aid in construction of
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state aid highways the burden of initiating the proposition and
submitting it to the Highway Commission for approval. Towns
can not compel the state to take part in the joint enterprise nor
can the state compel towns to do so, although such would be the
effect if the clauses quoted from Sections 8 and 14 are given the
force claimed by defendants.

These sections can only be reconciled with the remaining provi-
sions of Chapter 28 on the assumption that the authority given to
the Commission to “lay out, construct and maintain state aid
highways” and “to lay out, establish and open a new highway as a
state aid highway” becomes effective only after the preliminary
action called for in the other sections quoted has been exercised by
the interested municipalities.

Our view that such was the intent of the legislature is strength-
ened by the fact that Sec. 8 provides that before beginning the con-
struction of a state highway, after reasonable notice by publica-
tion, all parties interested shall be given a hearing before the Com-
mission, while no provision is made for such hearing with regard to
a state aid highway. If this section and Sec. 14 are taken literally,
unmodified by the following sections, it would appear that while
the Commission could not construct a state highway to be built
entirely from state funds without a public hearing at which towns
interested in the maintenance of such a way could be heard, it
could construct a state aid highway in part at the expense of the
towns without such a hearing.

The somewhat elaborate provisions relating to the necessary
action on the part of municipal officers and towns and the right of
twenty taxpayers to intervene and be heard before a state aid high-
way should be established would amount to nothing if they could
all be dispensed with by summary and arbitrary action of the
Commission. S

The fair consideration of whether or not a proposed state high-
way would “best serve outlying communities, connect adjoining
towns and villages and facilitate travel in reaching markets, rail-
road connections and state roads, due consideration being given
to cost as well as distance and volume of travel,” would be impos-
sible without a hearing and should not be subject to arbitrary de-
cision.
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It is not contemplated that the state shall bear the entire ex-
pense of construction of a state aid highway. In order to procure
state aid the town must make an appropriation for such construc-

. tion. Certainly it could not be contended that the Commission
could compel a town to make such an appropriation. How then
could it possibly proceed to construct a state aid highway, i op-
position to the wishes of the community served by it?

If the Commission were to be given authority to construct state
aid highways on its own initiative, it would be necessary to ar-
range some method of assessing a portion of the expense against
the interested towns. The statute provides none. The act of a mu-
nicipality in making an appropriation for the construction of a
state aid highway must be voluntary. No such highway can be con-
structed without local consent and cooperation, and that consent
and cooperation must be procured before state authorities can act. -

In the orderly proceedings provided, the municipal officers pro-
pose a plan, the Commission may reject or accept it in part or in
whole or return it with modifications. Unless it is rejected, the
town at its annual meeting acts upon it. The town may then reject
it. If it does so, that ends the matter. If it approves, it must make
an appropriation, the amount of which is fixed by statute. The
Commission then, after notice and hearing, opportunity having
been given for all interested parties to be heard and for petitioning
voters to present their views, renders its final decision. After these
requirements are complied with, it may exercise its power by vir-
tue of the provisions of Secs. 8 and 14 to “lay out, establish and
construct” a state aid highway. It can not do so until and unless
the necessary preliminary steps are taken.

Bill sustained.
Injunction to issue as prayed
for and stipulated.
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Kennebec. Opinion, July 20, 1934.

Review. Preapine aNp Pracrice. ATrorNeY AND CLIENT.

R. S., Cuap. 103, Sec. 1, Par. I axp Par. VIL

On a petition for review under special case VII of Section 1 of Chapter 103,
Revised Statutes, where, there is no allegation or proof of fraud, the only ques-
tion before the Court is whether there has been such a failure of justice through
accident, mistake, or misfortune that a further hearing of the cause would be
just and equitable.

The burden of establishing these essential requisites of a review is on the
petitioner.

The allowance or denial of the petition rests wholly in the discretion of the
Court and its decision can be revised upon exceptions only for erroneous rulings
on matters of law.

The words “accident, mistake, or misfortune,” as used in case VII of the
Statute, ordinarily import something outside of the petitioner’s own control, or
at least something which a reasonably prudent man would not be expected to
guard against or provide for.

If judgment goes against a litigant by reason of his neglect to appear or by
reason of the insufficiency of his evidence or argwment, he has not thereby suf-
‘fered an injustice, but rather the natural consequences of his own neglect.

The negligence of an attorney is the negligence of the party he represents.
And if an attorney permits a judgment to be entered against his client on de-
fault through inexcusable or unjustifiable neglect, it is not error to refuse to
allow a review of the action.

Inexcusable and culpable neglect on the part of the client or his attorney is
not “accident, mistake, or misfortune’” within the meaning of the Statute.

In the case at bar, the petitioner was not entitled of right to a review under
case I, Section 1, Chapter 103, R. S. Review under this provision is a matter
of discretion.

The decision of the trial Judge that the culpable neglect of the petitioner’s
attorney was sufficient ground for denying the review on this petition, presented
no erroneous rulings of law.
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On exceptions. A petition for review. Petitioner, sued by the re-
spondent, was defaulted through the neglect of her counsel to enter
appearance. The sitting Justice denied the petition for review on
the ground that the negligence of counsel must be attributed to the
petitioner. To his ruling petitioner excepted. Exceptions over-
ruled. The case fully appears in the opinion.

Harvey D. Eaton, for petitioner.

C. 4. Blackington, for respondent,.

Sirrine : Patrancary, C. J., Duxnx, Sturcis, BarnEs, THAXTER,
Hvupsox, JJ.

Sturers, J.  This is a petition for review of an action in which
judgment was entered against the petitioner by -default. In the
trial Court, the petition was denied on the ground that, although it
was alleged and fairly sustained by the evidence that the petitioner
had a defense to the action and intended to present it at the trial,
the attorney she employed negligently failed to enter his appear-
ance and defend the case. Exceptions to the denial of the petition
were reserved.

When judgment is rendered on default against an absent de-
fendant, he is entitled “of right” to a review. R. S., Chap. 96, Sec.
5. If the defendant brings himself within this statute, a writ of re-
view will be issued under R. S., Chap. 103, Sec. 7 without petition.
Jackson v. Gould, 72 Me., 335, 338. This is the review of right re-
. ferred to as given by R. S. 1858, Chap. 82, Sec. 4, and discussed in
Jones v. Eaton, 51 Me., 386. And we have no doubt that the Court
intended to cite the same provision as re-enacted in R. S. 1871,
Chap. 82, Sec. 4, in its comments on review of right in Sherman v.
Ward, 73 Me., 29. The reference in that case to R. S., Chap. 89,
Sec. 1, case 1st, as authority for a review of right is undoubtedly a
clerical error. '

The petitioner here, however, was not an absent defendant with-
in the purview of the statute giving a review of right. So far as the
record discloses, she resided and was present in the State at all
times. She is a petitioner for review under R. S., Chap. 103, Sec. 1,
which permits any justice of the superior court to grant one review
in civil actions when judgment has been rendered in any judicial
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tribunal in that county if petiton therefor is presented within three
years after the rendition of judgment, and in the special cases
thereinafter enumerated. The petition presented here was, in the
first instance, considered by the presiding Justice in the light of the
provisions of special case numbered VII of the Statute, which
reads:

“VII A review may be granted in any case where it appears

that through fraud, accident, mistake, or misfortune, justice

. has not been done, and that a further hearing would be just

and equitable, if a petition therefor is presented to the court
within six years after judgment.”

There is no allegation or proof of fraud. The only question before
the Court was whether there had been such a failure of justice
through accident, mistake, or misfortune, that a further hearing
of the cause would be just and equitable. The burden of establish-
ing these essential requisites of review was on the petitioner. Don-
nell v. Hodson, 102 Me., 420. The allowance or denial of the peti-
tion rested wholly in the discretion of the Court. T'uttle v. Gates,
24 Me., 397 ; Jones v. Eaton, supra; Austin v. Dunham, 65 Me.,
533 ; Berry v. Titus, 76 Me., 285. Its decision thereon can be re-
vised upon exceptions only for erroneous rulings on matters of
law. Thomaston v. Starret, 128 Me., 328.

In construing this statute, it has been held that the words “acci-
dent, mistake, or misfortune,” as used therein to describe the
source of injustice which would make a further hearing just and
equitable, “ordinarily imports something outside of the petitioner’s
own control, or at least something which a reasonably prudent man
would not be expected to guard against or provide for.” It is the
duty of litigants to be diligent in their cases in court. “If judgment
goes against a litigant by reason of his neglect to appear or by
reason of the insufficiency of his evidence or argument, he has not
thereby suffered an injustice, but rather the natural consequences
of his own neglect.” Pickering v. Cassidy, 93 Me., 139, 1477. A re-
view will be denied “when it appears that the petitioner’s predica-
ment is due to his own fault and want of reasonable diligence.”
Farnsworth v. Kimball, 112 Me., 239. The negligence of an at-
torney is the negligence of the party he represents. Beale v. Swasey,
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106 Me., 35; Harmon v. Fagan, 130 Me., 171, If an attorney per-
mits a judgment to be entered against his client on default through
apparent neglect which arises from a mistaken belief as to what
has been done in the cause, it may bring the case within the statute,
but, if the neglect and resulting default be without valid excuse or
Justification, it is not error to refuse to allow a review of the ac-
tion. Such inexcusable and culpable neglect is not accident, mis-
take, or misfortune as those words are used in the law. Taylor v.
Morgan, 107 Me., 334.

The Bill of Exceptions in this case shows that the petitioner’s
attorney presented the matter in the trial Court and stated the
facts and circumstances which led to the default in the original
action. In regard to his own neglect, he said, “Petitioner’s attorney
offered no excuse for his failure to appear except that he was en-
gaged in other matters which led to oversight and forgetfulness on
~ his part.” This frank admission of inexcusable neglect on the at-
torney’s part did not establish “accident, mistake, or misfortune”
under Case VII of the statute.

The contention of counsel that a review might have been granted
this petitioner under Case I, Section 1, Chapter 103, R. S., has
not been overlooked. Under that provision, one review of an action
defaulted without appearance may be granted when the petition
therefor is presented within three years after an officer, having
the execution issued on the judgment thereon, demands its payment
of the defendant or his legal representatives. This special provision
obviously has reference to defendants who can not excuse their de-
fault by proof of absence from the State, and does not apply to
absent defendants who are given a review as a matter of right
under R. S., Chap. 96, Sec. 5, already considered. Review under
Case I, however, is a matter of discretion. It was so provided in the
original act granting a review in this class of cases. P. L. 1858,
Chap. 40, Sec. 1. Subsequent revisions indicate no change in the
legislative intent and have been so construed. McNamara v. Carr,
84 Me., 299, 308. The petitioner’s claim that she is entitled “of
right” to review under Case I can not be sustained.

The trial Judge evidently deemed the culpable neglect of the
petitioner’s attorney sufficient ground for denying a review under



Me.] MITCHELL ET ALII, RE: WILL. 81

Case I as well as Case VII of the statute. These questions were ad-
dressed to his discretion. His decision presents no erroneous rulings

of law. It is final. Exceptions overruled.

MarTHA MITCHELL ET AL, EXCEPTANTS

Ix rE Wirn or Emma J. LooMis.

Somerset. Opinion, July 24, 1934.

WiLrs. EvIDENCE.

The law does not undertake to test the intelligence, and define the exact
quality of mind which a testator must possess. Soundness is a matter of degree.
That a man may make a valid will, it is not necessary that the greatest mental
strength shall prevail. The essential qualification for making a will is a sound
mind, which is one in which the testator had a clear consciousness of the business
he has engaged in; a knowledge, in a general way, without prompting, of his
estate, and an understanding of the disposition he wished to make of it by his
will, and of the persons and objects he desired to participate in his bounty.

Sound mind comprehends ableness enough to recollect property and bene-
ficiaries, and conceive the practical effect of the will. The expression does not
mean a perféctly balanced mind. 4 mind naturally possessing power, not un-
duly impaired by old age, or enfeebled by illness, or tainted by morbid influ-
ence, is in legal contemplation, a sound mind.

Intellectual and physical weakness, with partial failure of mind and memory,
is said not to be solely an indication of inability to make a will,

Hallucination, temporary in nature, is not, per se, insanity. It is undoubtedly
true, that when a hallucination has become permanent, it is to be deemed in-
sanity, general or particular according to the nature of the delusion. To in-
validate a will, an insane delugion must be operative on testation. .4 person
whose mind is affected by such a delusion, however unreasonable and absurd,
may make a valid will, provided the delusion is not of influence. To affect its
soundness, the will must be the direct off spring of delusion controlling the mind.

‘Findings of fact upheld by any reasonable and substantial evidence, will sel-
dom be disturbed by the Law Court.

In the case at bar, there was ample believable evidence to warrant the con-
clusion of the Supreme Court of Probate in sustaining the will.
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" On appellants’ exceptions to the decree of the Judge of the
Supreme Court of Probate, dismissing an appeal from the Judge
of Probate for the County of Somerset, and confirming the decree
of the court below, and allowing a certain instrument dated Octo-
ber 3, 1932, offered for probate as the last Will and Testament of
Emma J. Loomis, deceased. Exceptions overruled. Decree affirmed.
The case fully appears in the opinion.

Butler & Butler, for proponents.

Locke, Perkins & Williamson, for appellants.

SirTiNe: PaTrTaneary, C. J., Duxn, Sturets, Barnes, THAXTER,
Hvupson, JJ. .

Duxx, J. The exceptions relate to the matter of the official
proof of a writing offered in probate as the last will of Emma J.
Loomis, late of Skowhegan, deceased. The Probate Court, from
jurisdictional and other evidence, determined that the instrument
was what it purported to be. A sister and two nieces, of the next of
kin of the decedent, alleging themselves aggrieved, appealed to the
Supreme Court of Probate, the Superior Court being, by statute,
such tribunal. The reasons of appeal comprised that the document
was not the will of the decedent, that it had not been executed as
required by law, that the maker was without requisite intellectual
capacity to make a will, and that execution had been produced by
fraud and undue influence.

Trial of cause was de novo on appeal.

The person named as executor in the will was its proponent; he
had the burden of proving, by a fair preponderance of the evi-
dence, that statutory formalities had been observed, and that the
woman was of sound mind. Gerrish v. Nason, 22 Me., 438 ; Robin-
son v. Adams, 62 Me., 369 ; Thomson, Aplt., 92 Me., 563, 43 A.,
511 ; American Board of Commissioners, etc., Aplts.,102 Me.,72, 66
A., 215. Only touching fraud and undue influence, were contestants
obliged to make an affirmative demonstration. O’Brien, Aplt., 100
Me., 156, 60 A., 880; American Board of Commissioners, etc.,
Aplts., supra. The burden of proof, in its technically proper sense;
does not ordinarily shift, but remains as the law originally casts it.
O’Brien, Aplt., supra.
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The appellate court, on deciding for the proponent, decreed ad-
mission of the will to probate. Exceptions were allowed.

Exceptants, in oral argument, at the bar of the present court,
urged merely that the evidence was insufficient to show mental
soundness constituting testamentary capacity. Their brief makes
no other point. This is the sole subject for consideration in the
contest.

The will is dated October 3, 1932. It is sensible in its provisions,
none sounding in folly. Testatrix, after directing the payment of
her debts and charges, and the expenses of administration of her
estate, designates where she wishes to be buried, and directs the
erection of a headstone on her grave. She discriminates against the
children of her sister Aurinda ; mentions her sister Mary, and says
she gives her nothing, “but if she not be living, I intentionally omit
any children she may have.” The children of her brother Charles
also are specifically omitted. The sum of three hundred dollars is
bequeathed, in and upon trust, to accumulate until the death-of her
sister Martha, to defray her (Martha’s) burial expenses, includ-
ing a monument ; any excess is left to a cousin, Fred Loomis. The
bequest was conditioned on the sister surviving testatrix. The re-
siduary legatees are Fred Loomis and his wife.

The will was signed (sic) Miss J. Loomis.

Testatrix died January 18, 1933, aged seventy-six years. She
had never married. Her most recent occupation had been that of a
chambermaid ; before that, she had been a shoe factory operative.
The amount of her estate was about four thousand dollars.

When the will was written, testatrix’ sister Mary, whose exclu-
sion from bounty is of prior instance, was already dead. Her sister
Martha, one of the exceptants, was a widow, in needy circum-
stances, eighty-eight years old. Besides this sister, and the two
nieces also exceptants, testatrix had as relatives, a niece, nephews,
and several cousins.

There had been a previous will, in 1928, or 1930. The instrument
appears to have been destroyed ; the draftsman, who also drew the
last will, was not certain as to the exact date of the antecedent one.
He testified that the clause excluding Mary, or her children, was in
the former will; further, that in its provisions, the last differed
from the earlier in but two respects; first, an absolute legacy of
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three hundred dollars to Martha Mitchell was changed to the
trust before mentioned ; second, in the stead of Fred Loomis alone,
he and his wife were together named as residuary legatees,

The record does not seriously assert that the intellect of Miss
Loomis lacked integrity, in testable aspect, when she defined the
original dispositions. A will legally made stands until legally re-
voked. The destruction of a will by a person lacking testamentary
capacity would not be a revocation of it. Rich v. Gilkey, 73 Me.,
595. The fact testatrix had made the preceding instrument was
admissible, on the question of her ability to execute that in issue,
because of similarity, and tendency to show a steady purpose of
disposal.

That testatrix did not sign her given name was apparently un-
noticed until the paper to which the signature had been set was
filed for probate. The error was seemingly regarded as of negligible
consequence.

The subscribing witnesses, all whom the proponent swore, testi-
fied not only to the ceremony of the execution of the document, but
to sanity, in the synonomous sense of soundness of mind, in con-
nection with the dispositive act. Such witnesses may, in addition
to facts, give their opinion as to the state of the testator’s men-
tality. Cilley, Aplt., 34 Me., 162; Wells, Aplt., 96 Me., 161, 51
A., 868. Inquiry relates to the precise time of the execution of the
will. Shailer v. Bumstead, 99 Mass., 112.

A physician who had regularly attended Miss Loomis, on being
called to the stand, stated, in effect, that she had psychosis, or
aberration, yet there was no perversion of judgment or reason.
Touching infirmities of the mind, the doctor was not an expert;
still he appears to have had adequate opportunity of observing
and judging the intellectual faculties of his patient. Fayette v.
Chesterville, 77 Me., 28 ; Hall v. Perry, 87 Me., 569, 33 A., 160.

Contestants offered witnesses who gave evidence based on the
acts, conduct and language of the testatrix, to show that at the
date of the execution of the will she was not of competency to make
it.

Pernicious anemia was the attributed cause of Miss Loomis’
death. The disease was accompanied by a form of insanity due to
senility, and association of a hallucination of hearing. She heard
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profane language on the part of two men, and, when she quarreled
with the men, Jaughter on the part of women. There was testimony
she had said that she was aware the perception was purely im-
aginary.

An expert on mental and nervous disorders, sworn by the con-
testants, expressed, in answer to a hypothetical question, his
opinion that, on the day of making the will, Miss Loomis was
insane; that she was suffering from senile dementia, paranoiac
type.

The analysis and classification of mental diseases is impractic-
able and unnecessary in legal science. In law, every mind is sound
that can reason and will intelligently in the particular transac-
tion; and every mind is unsound that cannot so reason and will.
Johnson v. Maine & N. B. Ins. Co., 83 Me., 182,22 A, 107.

“Senile dementia” is, however, as the words indicate, that
diminution and weakness of mental endowment which results from
old age. Graham v. Deuterman, (1l1.) 91 N. E., 61. “Paranoia” has
been explained as being the synonym of “monomania”, People v.
Braun, 158 N. Y., 558.

In the consideration of the testimony of medical experts, the
test of consistency and reasonableness, having reference to all the
other testimony, which the opinions may corroborate or contra-
dict, should be applied. American Board of Commissioners, etc.,
Aplts., supra.

Proponent introduced testimony tending to rebut that for the
contestants.

The law does not undertake to test the intelligence, and define
the exact quality of mind which a testator must possess. Sound-
ness is a matter of degree. That a man may make a valid will, it is
not necessary that the greatest mental strength shall prevail. The
essential qualification for making a will is a sound mind, which is
one in which the testator had a clear consciousness of the business
he was engaged in ; a knowledge, in a general way, without prompt-
ing, of his estate, and an understanding of the disposition he wished
to make of it by his will, and of the persons and objects he desired
to participate in his bounty. This includes a recollection of those
related to him by ties of blood and affection, and of the nature of
the claims of those who are excluded from participating in his
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estate. A person in such state and condition is capable of willing.
“Sound mind”, within the statute of wills, comprehends ableness
enough to recollect property and beneficiaries, and conceive the
practical effect of the will. The expression does not mean a per-
fectly balanced mind. A mind naturally possessing power, not un-
duly impaired by old age, or enfeebled by illness, or tainted by
morbid influence, is, in legal contemplation, a “sound mind”. Hall v.
Perry, supra; Wells, Aplt., supra; Randall et al., Aplts., 99 Me.,
396, 59°A., 552 ; Rogers, Aplt., 126 Me., 267, 138 A., 59,

Testatrix was advanced in years. But stage of life and resultant
weakness of body do not necessarily deprive one of right to make a
will. Neither age nor bodily disease is, of itself, a disqualification.
Needham Trust Co. v. Cookson, 251 Mass., 160 ; American Board
of Commissioners, etc., Aplts., supra. Intellectual and physical
weakness, with partial failure of mind and memorys, is said not to
be solely an indication of inability to make a will. Hall v. Dough-
erty, 5 Del., 485. Although a testatrix be old and infirm, she may
competently will, if she then had intelligence sufficient to under-
stand correctly what she was doing, and did, deliberately, what she
meant to do. In re Eddy, 32 N. J. E., 701; in re Koll’s Estate,
(Iowa) 206 N. W., 40; Higbee v. Bloom, (Kan.) 196 Pac., 1080;
Clark v Clark, (Ore.) 267 Pac., 534. See, also, Richardson v.
Travelers Ins. Co., 109 Me., 117, 82 A., 1005.

Hallucination, temporary in nature, is not, per se, insanity.
Staples v. Wellington, 58 Me., 453. “The state of mind indicated
by hallucination is strikingly illustrated by the remarkable story
of Nicolai, the Berlin bookseller, who, for a length of time, was
visited at his bedside by individual forms that were visible to his
sight and addressed him. During all this period he was conscious
it was a delusion. Still he transacted his ordinary business with
his usual ability, and his contracts were as valid as if the delusion
had not existed.” Appleton, C. J., in Staples v. Wellington, supra.

It is undoubtedly true that when a hallucination has become
permanent, it is to be deemed insanity, general or particular ac-
cording to the nature of the delusion. Staples v. Wellington, supra.
Nevertheless, to invalidate a will, an insane delusion must be oper-
ative on testation. A person whose mind is affected by such a delu-
sion, however unreasonable and absurd, may make a valid will, pro-
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vided the delusion is not of influence. Dunham’s Appeal, 27 Conn.,
192; Rice v. Rice, (Mich.) 15 N. W, 545; Rice v. Rice, (Mich.)
19 N. W.,132; Pidcock v. Potter, 68 Pa. St., 342 ; Smith v. Smith,
48 N. J. E., 566; Blakely’s Will, (Wis.) 4 N. W., 337; Cole’s
Will, (Wis.) 5 N. W., 346. To affect its soundness, the will must
be the direct offspring of delusion controlling the mind. Boardman
v. Woodman, 47 N. H., 120 ; Robinson v. Adams, supra.

Derangement, to invalidate a will, must usually be of such broad
character as to establish inefficacy generally, or some narrower
form of insanity under which testator is hallucinated or deluded;
and such abnormality must have been of proximate ascendency.
Rogers, Aplts., supra. Except in so far as it may tend to show the
quality of testator’s mind at the time of executing the will, the con-
dition of his mind before or after that time is unimportant. If he
was then rational and acting rationally, or, in popular phrase,
knew and understood what he was about, the will is valid. Gardner
on Wills, p. 89, and supporting cases cited. Although fixed insanity
has been established, it may be shown that execution was during a
lucid interval. There may, in a case of senile dementia, be such a
thing as a “lucid interval,” during which the person is qualified to
will. Kerr v. Lunsford, (W. Va.) 8 S. E., 493.

The case is not before this court for consideration anew. The
key to the situation here is whether credible evidence supports the
decree below. A precedent commonly cited is that findings of fact
upheld by any evidence, that is, any reasonable and substantial
evidence, will seldom be controlled. Eacott, Aplt., 95 Me., 522, 50
A., 708; Randall et al, Aplts., supra; Costello, Aplt., 103 Me.,
324, 69 A., 269 ; Palmer, Aplt., 110 Me., 441, 86 A., 919 ; Gower,
Aplt., 113 Me., 156, 93 A., 64; Thompson Aplt., 116 Me., 473,
102 A, 308; Cotting, Aplt., 118 Me., 91, 106 A., 113; Packard,
Aplt., 120 Me., 556, 115 A., 173 ; McKenzie, Aplt., 123 Me., 152,
122 A., 186.

The conclusion of the Supreme Court of Probate had ample sup-
port in believable evidence.

The mandate will be:

Exceptions overruled.
Decree affirmed.



88 SMITH 0. PAINE. [133

AxNA SmiTH vs. Epcar Paing.
THEODORE SMITH vs. Epcar PAINE.

Cumberland. Opinion, July 25, 1934.
LaxprLorp axp TeNaNT. REFERENCE.

It is settled law in this State, that so long as a building as a whole, is let to a
tenant, with full control, ordinary repairs must be made at the charge and risk
of the tenant.

In the case at bar, the record did not justify the finding of the Referee that
wood planking “constituted a platform improper and unfitted to be a part of the
sidewalk.” There being no other basis upon which to predicate negligence of the
defendant, his exceptions must be sustained.

On exceptions. Actions on the case brought by the plaintiffs,
husband and wife, for injuries sustained by the plaintiff Anna
Smith, resulting from falling on a wooden platform on premises
owned by the defendant. The actions were tried before a Referee,
right of exceptions as to matter of law reserved. The Referee found
for the plantiffs. To the overruling of defendant’s specifications of
objection, and to the allowance of report, defendant seasonably
excepted. Exceptions sustained. The care fully appears in the
opinion.

Jacob H. Berman,

Edward J. Berman, for plantiffs.

Sherman I. Gould, for defendant.

StrrinGg : PaTrTaneaLy, C. J., Dunn, Sturcis, BArNEs, THAXTER,
Hvuosox, JJ.

BarnEes, J. In these actions Anna Smith sues the owner of
premises, on which she suffered injury by the breaking of an
ankle; and her husband brings his action “for the loss of services
of his wife, due to the fracture.”
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They were tried before a Referee, in accordance with statutory
provision, with a stipulation reserving the right of exception to rul-
ings of law. )

The Referee returned into court finding in favor of the plaintiff
in each case. '

Written objections to the acceptance of the reports were sea-
sonably filed by defendant. The Court accepted the reports, despite
the objections, and defendant prosecuted his exceptions.

The defendant, for many years before the accident, was and still
is the owner of a building on Fore Street in Portland.

For nearly twelve years, at time of trial, a Mrs. Gordon had
rented of defendant the building, as tenant at will, with full con-
trol of the entire property.

During her occupancy the tenant had used the ground floor as
a store and the upper part of the building as living quarters.

The building is entered from Fore Street by a single door.

The wall of the building is the inner bound of a brick sidewalk,
and is perhaps on the margin of the street.

The door is recessed into the building and a person leaving the
building would step over the threshold onto a wide granite step
that fills the recess and thence down to the sidewalk.

When Mrs. Gordon’s tenancy began the mouth of a light well
from the cellar, covered by a metal grating flush with the sidewalk,
lay directly in front of the door.

The Referee found that at the time of letting to Mrs. Gordon the
defendant agreed to make certain repairs, and that these repairs
were made; that no other specific agreement between the parties
relative to repairs was entered into by them.

From Mrs. Gordon’s testimony it is apparent that at the begin-
ning of her tenancy a wooden cover was made for the light well,
and that from the time of construction of the wooden well cover to
the day of the accident, the only repairs thereon were done by one
of her lodgers.

Three planks and a step, four or six inches higher, the step as
long as the granite step, and the planks as long as the grating con-
stitute the well cover.

Mr. Paine testified that the wooden cover was never repaired
under his instructions.
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In the declaration the well cover is termed a “step and plat-
form,” and the averment is that both were made of “planks,” so we
consider the material as about two inches in thickness,

At the end of the cover, where the defect is complained of, the
planking and the stone margin of the well appear in the photo-
graph, made an exhibit in the case, to be on a general level with
the bricks of the sidewalk.

On the evening of October 27, 1931, the plantiff, Mrs. Smith,
with a companion, made a call on Mrs. Gordon, and as she left the
building plaintiff was caught by the heel of her left shoe, which
penetrated a crack near the end of a plank of the well cover and
became wedged firmly in the crevice.

She fell and the ankle was fractured. The crevice is described by
a witness as being about three-quarters of an inch wide near the
end of the plank, and about eight inches long, its width ‘“diminish-
ing to nothing.” It appears in the exhibit that the crevice was
caused by a splintering of the end of one or each of the outer
planks at their junction.

The heel that caught was testified to as about three-quarters of
an inch wide at bottom.

It is settled law in this state that so long as a building as a whole,
is let to a tenant, with full control, ordinary repairs must be made
at the charge and risk of the tenant. McKenzie v. Cheetham, 83
Me., 543, 22 A., 469 ; Abbott v. Jackson, 84 Me., 449, 24 A., 900;
Whitmore, Adma. v. Paper Co., 91 Me., 39 A., 1032.

The declaration in the case at bar, as amended, charges that the
wooden step and the “platform” or cover constituted an obstruc-
tion to travel. In his report the Referee states: “I find that that
part of the planking outside of the step, and upon which the plain-
tiff was walking at the time of the accident, was not at the time
it was placed there an obstruction such as to be dangerous to users
of the sidewalk. I find, however, that, being of wood, it was not a
material which would withstand the weather conditions and wear
to which the sidewalk was subjected in that locality, and that it
was inevitable that because of such construction it would become
unsafe for use. I find that the defendant placed in the sidewalk,
constructed of brick, a platform improper in material and unfitted
to be a part of the sidewalk.”
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The record in this case does not justify the finding of the
Referee that wood planking constituted “a platform improper and
unfitted to be a part of the sidewalk.” There being no other basis
upon which to predicate negligence of defendant, the entry must
be,

Ezceptions sustained.

In rE Joux M. StanreY, EXCEPTANT

(Public Utilities Commission).

Kennebec. Opinion, July 27, 1934.

Pusric Uriuiries. Carriers. CoxstiturioNal Law,

‘Worps aAND Prrases.  P. L. 1933, Crmar. 259, Sec. 2.

The convenience and necessity, proof of which Section 2, Chapter 259, Public
Laws, 1933, requires, is the convenience and mecessity of the public as distin-
guished from that of any individual, or group of individuals.

A law is ex post facto when (1) it makes a criminal offense of what was in-
nocent when done; or (2) it aggravates a crime, making it greater than it was
when committed; or (8) it inflicts a punishment more severe than was pre-
scribed at the time that the crime was perpetrated; or (4) it alters the rules
of evidence to the injury of the accused; or (5) it, in effect if not in purpose,
deprives him of some protection to which he had become entitled. The expres-
sion relates solely to crimes and their punishment, and has mo application to
civil matters.

v

The terms “due process of law” and “law of the land” as constitutional terms,
are of equivalent import, and interchangeable. Due process of law is another
name for governmental fair play. Notice and opportunity for hearing are of
the essence of due process of law.

- Streets belong to the public, and are primarily for use in the ordinary way.
No one has any inherent right to use such thoroughfares as a place of business.
Their utilization for the transportation of internal commerce for gain, is not
common to all, but springs from sovereignty. Ewven official license so to use the
ways is neither property nor franchise.

Section 2 of Chapter 259 of the Public Laws of 1933 fizes a time limit after
which motor vehicular intrastate carriers may not operate, without first having
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procured, from the Public Utilities Commission, an authorizing certificate. No
discrimination is made for or against anyone as an individual, or as one of @
class of individuals, but only against his locality, or occupation, as determined
by rule or principle. )

Police power of the state is inherent and plenary; its proper exercise is the
highest attribute of State government.

State police power is not affected by the Fourteenth Amendment to the Fed-
eral Constitution,

Police power is, in its broadest acceptation, power to promote the public wel-
fare though at the expense of private rights.

In the exercise of the police powers, there may be limitations and conditions,
and consequent difference between those to whom privilege is granted and re-
fused, provided these are based on some reasonable classification in an existing
situation for the public good.

Section 2, of Chapter 259, of the Public Laws of 1933, does not transcend any
constitutional provision.

In the case at bar, there was no unfair discrimination against the petitioner.

On exceptions by petitioner. To certain rulings of the Public
Utilities Commission under Section 2, Chapter 259, Public Laws of
1933, petitioner took five exceptions. Exceptions overruled. The
case fully appears in the opinion.

Charles F. King, for petitioner.

Clyde R. Chapman, Attorney-General for Respondents.

StrriNg: Parrancary, C, J., Duny, Sturcts, Barnes, THAXTER,
Hubson, JJ.

Duxwn, J.  The Public Utilities Commission, on the application
of John M. Stanley, granted a certificate of convenience and neces-
sity, authorizing him to operate motor vehicles on public ways, to
and fro, between Portland and Lewiston, over a route wholly with-
in the State, and not part of any continuous transit to and from
another State, in the common carriage of goods for compensation
or hire (i.e,, as a business). A certificate for the purpose of oper-
ating between Lewiston and Haines Landing was denied.

The Commission determined, after notice and hearing, that on
March 1, 1932, and since, to the time of the effectiveness of the Act
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of 1933, of later citation, the applicant had, on the Portland-Lew-
iston division, rendered adequate and responsible intrastate com-
mon carrier service, over a regular route, without undue inter-
ruption. He was, therefore, of statutory right, entitled to a cer-
tificate securing him the privilege of so continuing. 1933 Laws,
Chap. 259, Sec. 2. v

It was found, as a fact, that the applicant did not begin service
beyond Lewiston, as a carrier for all people indifferently, until
after the first day of March, 1932. This branch of the case, then,
was for consideration on the ground, respecting which only the ap-
plicant himself testified, of a need on the part of the public for the
new utility. Against the showing by the applicant was evidence of
opposite tendency.

The Commission held, and rightly, that the convenience and ne-
cessity, proof of which the statute requires, is the convenience and
necessity of the public, as distinguished from that of any individu-
al, or group of individuals.

The finding upon the facts, that present utility facilities af-
forded convenient service, and that the advantage sought was un-
necessary in the public interest, was justified.

Exceptions challenge the constitutional validity of the second
section of the before-cited statute.

It is claimed that this section contravenes those clauses of the
tenth section of the first article of the Constitution of the United
States, which prohibits the States passing ex post facto laws or
laws impairing the obligation of contracts. It is contended also
that the section encroaches upon the specific recital of the Declara-
tion of Rights in the Constitution of Maine, that the Legislature
shall pass no such laws. Maine Constitution, Article 1, Section 11.

The scope of the Federal and State provisions has often been the
subject of judicial construction. Enough, at this time, to say, in
answer to the first contention, that nothing in the record goes to
show that the statute affects existing contracts. Concerning the
claim that the law is ex post facto, the decisions of the courts are
hostile to the position counsel assumes.

A law is ex post facto (after the deed or fact,) when (1) it
makes a criminal offense of what was innocent when done; or (2)
it aggravates a crime, making it greater than it was when com-
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mitted ; or (3) it inflicts a punishment more severe than was pre-
scribed at the time the crime was perpetrated; or (4) it alters the
rules of evidence to the injury of the accused; or (5) it, in effect if
not in purpose, deprives him of some protection to which he has be-
come entitled. The expression relates solely to crimes and their
punishment, and has no application to civil matters, Calder v. Bull,
3 Dall., 386, 1 Law ed., 648 ; Cummings v. Missouri, 4 Wall., 277,
18 Law ed., 356 ; Kring v. Missouri, 107 U. 8., 221, 27 Law ed.,
506 ; Orr v. Gilman, 183 U. S., 278, 46 Law ed., 196; State v.
Tyree, (Kan.) 78 P., 525 ; Murphy v. Commonwealth, 172 Mass.,
264, 268,52 N, E., 505 ; State v. Vannah, 112 Me., 248, 91 A., 985.

The point of the next objection to validity seems to be that the
section abridges privileges and immunities of the exceptant, de-
prives him of property, without due process of law, and denies him
equal protection of the laws, in violation of the Fourteenth Amend-
ment to the Federal Constitution, and of the last clause of Section
6 of the Maine Declaration of Rights. The latter provides, in short,
that deprivation of property shall not be otherwise than by the
law of the land.

In the Fifth Amendment to the United States Constitution, the
nation is forbidden, among other things, to divest anyone of prop-
erty, without due process of law. This amendment refers only to
powers exercised by the Federal government, and not to those em-
ployed by the State. Barron v. Baltimore, 7 Pet., 243, 8 Law ed.,
672y Eilenbecker v. District Court, 134 U. S., 81, 33 Law ed., 801 ;
Twitchell v. Pennsylvania, 7 Wall., 321, 19 Law ed., 223; In re
Spies, 123 U. S., 131, 31 Law ed., 80.

In the Fourteenth Amendment a like command is issued by the
people to the State; it also charges that no State shall deny to any
person within its jurisdiction, the equal protection of the laws.
The amendment erects an additional safeguard for the rights of
the individual, and the protection of his property. The liberty
thus assured is “to enjoy those privileges long recognized at com-
mon law as essential to the orderly pursuit of happiness by free
men.” Meyer v. Nebraska, 262 U. S., 390, 67 Law ed., 1042.

Since the National Constitution, and the laws made in pursu-
ance thereof, are the supreme law of the land (National Prohibi-
tion Cases, 253 U. S., 350, 64 Law ed., 946), no local or State act,



Me.] RE: JOHN M. STANLEY. 95

either of the legislature or the people, may curtail the security
which Federal guaranty unites to such as society already had.

The terms “due process of law” and “law of the land” as consti-
tutional terms, are of equivalent import, and interchangeable. Da-
vidson v. New Orleans, 96 U. S., 97, 24 Law ed., 616 ; Murray’s
Lessee v. Hoboken Land etc., Co., 18 How., 272, 15 Law ed., 372;
State v. Knight, 43 Me., 11, 122; Eames v. Savage, 17 Me., 212.
Due process of law is another name for governmental fair play.
Notice and opportunity for hearing are of the essence of due pro-
cess of law. Randall v. Patch, 118 Me., 303, 108 A., 97.

The exceptant had no vested right to use the highways and other
roads to carry freight for hire. The streets belong to the public,
and are primarily for use in the ordinary way. No one has any in-
herent right to use such thoroughfares as a place of business. Pack-
ard v. Banton, 264 U. S., 140, 68 Law ed., 596 ; Chicago Motor
Coach Co. v. Chicago, (Ill.) 169 N. E., 22; Davis v. Massachu-
setts, 167 U. S., 43, 42 Law ed., 71. Their utilization for the trans-
portation of internal commerce for gain, is not common to all, but
springs from sovereignty. Even official license so to use the ways
has been held neither property nor franchise. Schoenfeld v. Se-
attle, 265 F., 726 ; Public Service Commission v. Booth, 156 N. Y.
S., 140 ; Burgess v. Brockton, 235 Mass., 95, 126 N. E., 456.

The statute is next assailed as discriminatory, and not uniform,
to the degree of being unduly arbitrary, unreasonable, and unjust-
ly interfering with exceptant’s right to follow his chosen pursuit.
It may be borne in mind that he was not seeking to conduct a law-
ful employment on his own premises, but the special and extraordi-
nary use of the roads for the purpose of private gain, without the
consent of the State.

The statute fixes a time limit after which motor vehicular intra-
state carriers may not operate, without first having procured,
from the Public Utilities Commission, an authorizing certificate.
No discrimination is made for or against anyone as an individual,
or as one of a class of individuals, but only against his locality, or
occupation, as determined by rule or principle. State v. Mitchell,
97 Me., 66, 53 A., 887. Proof, to the Commission, of satisfactory
operation of a route, on, and continually subsequent to, March 1,
1932, for the requisite period of time, would be evidence establish-
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ing that there should be issuance of a certificate. Such evidentiary
showing would bring the case of an applicant within the law. The
statute confers nothing upon utilities already in the field. For the
most, they are only permitted, upon proving identity and service-
ableness, to remain as they are. Any applicant desirous of entering,
must, in fairness and justice, establish not alone his ability to per-
form public utility service, but that public convenience and neces-
sity demand that which he is proposing to furnish.

The statute was doubtless enacted in the interest of existing
operators, on the theory that a sound public policy dictates that,
for devoting their property to use which concerns the body politic,
these should be encouraged, and the entry, in competition, of
service carriers unnecessary to public convenience, discouraged.
Moreover, the regulatory statute was enacted to preserve the ways,
to obviate menace to present traffic, and further the safety of tra-
velers generally. The act applies alike, on all persons, under con-
ditions named, in substantially similar circumstances. Missouri
Pacific Railway Company v. Mackey, 127 U. 8., 205, 32 Law ed.,
107.

The legislation was under what, for lack of a better name, is called
the police power of the State. That power is inherent and plen-
ary; its proper exercise is the highest attribute of State govern-
ment. Boston & Maine R. R. Co. v. County Commissioners, 19 Me.,
386,10 A., 113; State v. Starkey, 112 Me., 8, 90 A., 431. The rea-
sonableness of police regulation is not necessarily what is best, but
what is fairly appropriate under attendant circimstances. Sligh
v. Kirkwood, 237 U. S., 52, 59 Law ed., 835; Dirken v. Great
. Northern Paper Company, 110 Me., 374, 86 A., 320.

State police power is not affected by the Fourteenth Amendment
to the Federal Constitution. Slaughter-House Cases, 16 Wall., 36,
21 Law ed., 394 ; Minor v. Happersett, 21 Wall., 162, 22 Law ed.,
627 ; United States v. Cruikshank, 92 U. S., 542, 23 Law ed., 588 ;
State v. Phillips, 107 Me., 249, 78 A., 283.

Police power is, in broadest acceptation, power to promote the
public welfare, though at the expense of private rights. A good de-
finition is that given in the case of New Orleans Gas Light Co. v.-
Hart, (La.) 8 A. S. R., 544, where it is said that police power is
“the right of a state, or of a state functionary, to prescribe regu-
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lations for the good order, peace, protection, comfort, and con-
venience of the community, which do not encroach on the like pow-
er vested in Congress by the federal constitution.” In Stone v. Mis-
sissippi, 101 U. S., 814, 25 Law ed., 1079, Waite, C. J., says: “It
is always easier to determine when a particular case comes within
the general scope of the power, than to give an abstract definition
of the power itself which will be in all respects accurate.” The
court of Maine has said: “All laws, for the protection of the lives,
limbs, health, and quiet of persons, and the security of all property
within the State, fall within the general power of the government.”
State v. Noyes, 47 Me., 212, See, also, Boston & Maine R. R. Co. v.
County Commissioners, supra; Lawton v. Steele, 152 U. S. 133,

.38 Law ed., 385; People v. King, 110 N. Y., 418, 423, 18 N. E,,
245 ; Commonwealth v. Alger, ' Cush., 53, 85 ; Thorpe v. Rutland,
etc., R. Co., 27 Vt., 146, 149,

There are, indeed, restrictions upon the police power. These are
to be found in the limitations upon legislative power. The consti-
tutional provisions which confine the Federal government to that
authority expressly delegated to it, and the State and Federal Con-
stitutions, which exclude the State legislatures from the invasion
of private rights, impose restraints upon the exercise of the police
power. The Fourteenth Amendment does, as asserted in argument,
orally and by brief, forbid unjust discrimination between persons,
or fixed classes of persons, but not proper discrimination based
on the requirement of the commonweal. State v. Bohemier, 96 Me.,
257, 52 A. 643.

In the exercise of the police power, there may be limitations and
conditions, and consequent difference between them to whom privi-
lege is granted and refused, provided these are based on some rea-
sonable classification in an existing situation for the public good.
People’s Transit Co. v. Henshaw, 20 F. (2d), 87; Gruber v. Com-
monwealth, (Va) 125 S. E. 427, 429; Slaughter-House Cases,
supra ; New Orleans Gas Light Co. v. Louisiana Light, etc., Co.,
115 U. S., 650, 29 Law ed., 516 ; New Orleans, etc., Co. v. Rivers,
115U. 8., 674, 29 Law ed., 525.

The distinction made by the legislation among carriers operat-
ing on and after a given date, those afterward beginning and those
wishing to begin, as to registration and license, is not cléarly arbi-



98 RE: JOHN M. STANLEY. [133

trary; it is based upon variance bearing actual relation to the
public purpose sought to be accomplished. With the expediency,
wisdom and justice of the statute, this court is not concerned.
State v. Mayo, 106 Me., 62, 75 A., 295. “While such regulations
are subject to judicial scrutiny upon fundamental grounds, yet a
considerable latitude of discretion must be accorded to the law-
making power.” Reinman v. Little Rock, 237 U. S., 171, 59 Law
ed., 900 ; Standard Oil Co. v. Marysville, 279 U, S., 582, 73 Law
ed., 856. To invalidate a statute, unconstitutionality must be
shown beyond a reasonable doubt. Legal Tender Cases, 12 Wall.,
457, 20 Law ed., 287 ; State v. Poulin, 105 Me., 224, 74 A., 119;
Laughlin v. Portland, 111 Me., 486, 90 A., 318 ; State v. Webber,
125 Me., 319, 321, 133 A., 738.

Statutes analogous in wording have been held valid. Williams
v. People, (IIL.) 11 N. E., 881; People v. Evans, (1ll.) 93 N. E,,
388; People v. Logan, (111.) 119 N. E., 913; Criswell v. State,
(Md.) 94 A., 549; State v. Zeno, (Minn.) 81 N. W., 748; Spec-
tor v. Building Inspector, 250 Mass., 63, 145 ; Gorieb v. Fox, 274
U. 8., 603, 71 Law ed., 1228 ; State v. Bohemier, supra. The cases
of Euclid v. Ambler Realty Co., 272 U. 8., 365, 71 Law ed., 303,
and that of York Harbor Village Corporation v. Libby, 126 Me.,
537, 140 A., 382, are likewise of interest.

The statutory provision under consideration does not transcend
any constitutional provision. Gruber v. Commonwealth, supra;
Capitol Taxicab Co. v. Cermak, 60 F. (2d), 608 ; State v. Latham,
115 Me., 176, 178, 98 A., 578.

Exceptions overruled.
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Baxcor & Aroostoox RaiLroap Company vs. Warp C. Hanb.

Aroostook. Opinion, August 10, 1934.

CoxrtrAacTs. RAILROADS.

An agreement on the part of a lessee of a warehouse, on land owned by a rail-
road company but not used by it in connection with its business as a public wtili-
ty, in which the lessee agrees “to protect and save harmless” the lessor from “all
liability for damage by fire” caused by the railroad company to property owned
by third parties and stored by them in the warehouse, is valid and binding on
the lessee.

Such an agreement is neither in violation of statute law nor against public
policy.

The fact that the lessor had not assented in writing to a subletting of the
premises by lessee in mo way affects lessee’s liability under such an agrecement,
although it contained a clause forbidding such subletting.

The statutory liability of a railroad company for damages caused by fire from
its locomotives is co-extensive with the right given by the same statute to insure
the damaged property and, therefore, there must be such elements of perman-
ency in its situation as to give reasonable opportunity to procure insurance.

The fact that merchandise in a store or warehouse was from time to time
changed, by reason of sale or removal of certain goods and the subsequent pur-
chase of other goods, does not excuse the railroad from liability, it being not
only possible but customary to insure stocks of merchandise as such, regardless
of changes resulting from sales and purchases.

In the case at bar, the plaintiff might readily have insured the contents of the
warehouse and included fertilizer as well as potatoes. The building was used
as a storage place for merchandise and its contents could have been insured as
such by plaintiff or defendant. Having by its contract with defendant elimi-
nated any possibility of financial loss in case of fire, plaintiff did not deem it
necessary to incur the expense of insuring.

On report on an agreed statement of facts. An action to recover
from defendant, owner of a warehouse on land of plaintiff, certain
sums*of money paid by plaintiff to other parties, for goods located
in defendant’s building, and damaged by fire caused by plaintiff.
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The issue involved the validity of a contract between plaintiff and
defendant releasing plaintiff from liability on any such fire loss.
Judgment for plaintiff for amount stipulated. The case fully ap-
pears in the opinion.

Henry J. Hart,

Frank P. Ayer,.

Cook, Hutchinson, Pierce & Connell,

James C. Madigan, for plaintiff.

J. F. Burns, for defendant.

Sirrine: Parrancaryn, C. J. Duxy, Stureis, BArNEs, THAXTER,
Hupsox, JJ.

Parranearr, C. J. This case comes forward on an agreed
statement of facts. Plaintiff granted permission to defendant to
erect and maintain a warehouse on land owned by it, in which de-
fendant stored merchandise owned by other parties. The ware-
house and its contents, consisting of potatoes valued at $150 and
fertilizer valued at $2,016.25, were destroyed by fire communi-
cated from a locomotive operated by plaintiff.

In the absence of any contract between plaintiff and defendant,
plaintiff was liable for the amounts stated, by reason of Sec. 63,
Chap. 64, R. S. 1930, which in part provides that “When a build-
ing or other property is injured by fire communicated by a loco-
motive engine the corporation using it is responsible for such in-
jury.”

But the permission given to defendant to occupy plaintiff’s land
contained the following clause:

“The Contractor hereby assumes all risk of loss or damage
to said building, or to property stored therein, and to all
property owned by the Contractor, including property loaded
in cars, in the vicinity of the same, occasioned by fire, wheth-
er communicated directly or indirectly from locomotives,
or in or by the operation of said railroad, or otherwise, and
all damage caused by fire, for which the Company would but
for this agreement be liable, so that neither said Contractor
nor any person claiming under the Contractor shall have or
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- make any claim against the Company for damages to. such
property caused by fire communicated as aforesaid, or other-
wise, and further agrees to protect and save harmless the
Company from all liability for damage by fire which in the
operation of its railroad or from cars or engines on its road,
or otherwise, may be communicated directly or indirectly to
the building on said described premises, or to any property
therein, whether owned by the Contractor or by any other
‘person or persons whomsoever, or to any property loaded in
cars by or for the Contractor in the vicinity thereof, and to
any suit against the Company, its successors and assigns,
brought to obtain damages caused by fire as aforesaid, this
agreement may be pleaded in bar and shall be taken to be and
shall be a full and complete defense.”

The owner of the potatoes which were burned brought suit
against plaintiff and recovered judgment, including costs, for
$166.67. Defendant was notified to defend but declined to appear.
Later the owner of the fertilizer asserted its claim and, defendant
having agreed that the damage involved amounted to $2,016.25,
plaintiff paid that sum and called upon defendant to reimburse it
therefor. ‘

Defendant denied liability on two grounds, asserting that the
contract between him and plaintiff was void; first, because in vio-
lation of the provisions of the statute quoted and against public
policy and, second, because it contained the following clause:

“This lease cannot be transferred, nor may the buildings
~ constructed or erected on the premises be sold or sublet, in
whole or in part, without the written consent of the Company,
and no consent to any transfer, sale or sublease will be given
by the Company unless and until the purchaser or the sub-
lessee shall have agreed in writing to be bound by all the pro-
visions of this agreement with respect to use and care of the
premises and the buildings, to hablhty of the Company and
to indemnification of the Company.”

and no written consent to the subletting of the storehouse to the
owners of the potatoes and fertilizer was given by plaintiff.
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The first point raised need not be considered here. It has very
recently been fully discussed and decided in Cleveland v. B. & A.
R. R. Co., 133 Me., 62,173 A., 813.

There is no merit in the second point. Whether defendant sublet
a portion of the premises without the knowledge of plaintiff or,
having knowledge, plaintiff waived the formality of consent in
writing, is not apparent on the record but in either event defend-
ant was not prejudiced. No advantage was gained by either party.
and no disadvantage suffered by reason of failure on defendant’s
part to procure plaintiff’s written consent to sublet. Apparently
this defense was not seriously urged as the agreed statement closed
with the following stipulation:

“The only question being whether or not the defendant’s
indemnity contract is valid, the case was submitted to this
Court on an agreed statement, the parties stipulating that if
the Law Court holds the defendant liable, judgment shall be

-entered for the plaintiff in the sum of $2,182.92 and interest
from the date of the writ, together with costs, otherwise judg-
ment shall be for the defendant.”

Notwithstanding this stipulation, however, defendant argued in
his brief and orally that even though the indemnity contract was
held to be valid, he was not liable for the damage occasioned by the
destruction of the fertilizer, claiming that the property was only
temporarily stored in the warehouse and invoked the rule, laid
down in Chapman v. R. R. Co., 37 Me., 92, “that the liability of
railroad corporations under the statute extends only to property
permanently existing along their route and capable of being insured
and that as to movable property, having no permanent location, the
liability of such corporation is to be determined by the principles of
the common law.” Plaintiff’s counsel, on this point, waived his rights
under the stipulation quoted above and generously agreed that
this defense might be considered, although denying that it had
application here.

Chapman v. R. R., supra, was affirmed in Lowney v. Railway
Co., 78 Me., 479, 7 A., 381, and fully discussed and considered by
this Court in several other cases, the more important of which are
Thatcher v. R. R. Co., 85 Me., 502, 27 A., 519, and Pierce v. R. R.
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Co., 94 Me., 171, 47 A., 144, 146. These cases sustain the doctrine
of the earlier case, notwithstanding the fact that similar statutes
were construed in Hart v. R. R. Co., 13 Met., 99 ; Bassett v. R. R.
Co., 145 Mass., 129, 13 N. E., 370; Hooksett v. R. R. Co., 38 N.
H., 244 ; Cleveland v. R. R. Co., 42 Vt., 449, and Grand Trunk
Railway Co. v. Richardson, 91 U. S., 454, to include all property
along the route of the railroad whether there temporarily or per-
manently.

The position taken by the Maine Court is that the liability of
the railroad company is co-extensive with the right given to the
company, by the same statute, to insure the property and that,
therefore, there must be such elements of permanency in the situa-
tion of the property as to give reasonable opportunity to procure
insurance.

In Beanv. R. R. Co., 63 Me., 294, plaintiff recovered for a stock
of goods in a store near the railroad track; in Thatcher v. R. R.
Co., supra, for lumber piled in a mill yard; and in Pierce v. R. R.
Co., supra, for a quantity of ship knees piled along the track. The
line of demarcation drawn between those cases in which liability
was found and those in which it was denied, where personal prop-
erty was destroyed by fire communicated from a locomotive, is
clearly stated in the last mentioned case in the following language:

*“The distinction between these two classes of cases is well
marked ; they are all decided upon the construction of the
statute laid down by the court in the first case in which it was
considered, that is, that the liability of the company should be
co-extensive only with its practical opportunity to insure the
property along its route for which it might be liable. For the
company to be liable there must be such elements of perman-
ency in the situation of the property that the railroad com-
pany may protect itself against its liability, by insurance.
Upon this principle a railroad company is not liable for the
destruction of property, under the statute, temporarily lo-
cated along its route and which may be so soon and so easily
moved that the company cannot, by the exercise of reasonable
diligence, protect itself against liability by insurance; but
the company is liable under the statute for merchandise, lum-
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ber or other chattels regularly and permanently located along
its route. ‘

“It is, of course, unnecessary in any of these cases that the
identical articles should remain situated along the route for
any particular length of time ; these may be constantly chang-
ing as do the various articles in a stock of goods, while the
stock itself, replenished from time to time, remains perman-
ently in the place designed for it. The permanency here re-
ferred to means the permanent use of the particular place
for the same kind of articles or goods.”

Applying the rule to the instant case, it would seem clear that
plaintiff might readily have insured the contents of the warehouse
and included fertilizer as well as potatoes had it desired to do so.
Tt is immaterial when the particular property burned was placed
in the warehouse. The building was used as a storage place for
merchandise’ and its contents could have been insured as such by
plaintiff or defendant. Very naturally, having by its contract with
defendant eliminated any possibility of financial loss in case of fire,
plaintiff did not deem it necessary to incur the expense of insuring.

Judgment for plaintiff for
amount stipulated.

Jacos J. Youneg vs. MapELINE G. PoTTER.
JENNIE P. Young ws. MapeLINE G. PoTTER.

Cumberland. Opinion, August 10, 1934.
Moror VeEHICLES. NEGLIGENCE. NEW TRIAL.

When two arguable theories are presented, both sustained by evidence, and
one i3 reflected in the jury verdict, the Low Court is without authority to act.
It is when a verdict is plainly without support that a new trial on general mo-
tion may be ordered.



Me.] YOUNG ©. POTTER. 105

One on a sidewalk who himself is in the exercise of due care has a right to
expect that the driver of an automobile will so operate his car as not to endanger
his safety. ‘

The fact that an automobile is wrongfully wpon a sidewalk does not permit a
pedestrian, although rightfully thereon, to be run over as a result of a combi-
wation of his own negligent act and that of the car driver and then to recover in
an action of negligence in which the plaintiff must prove not only negligence up-
on the part of the defendant as the proximate cause of the accident, but lack
of his own contributory negligence.

Whether or not one is in the exercise of due care is a question of fact for the
jury, and if the jury determines, considering all of the material facts attending
the accident, that one does that which the ordinarily careful and prudent person
would do in the same situation, then there is observance of due care; otherwise,
not.

W hether or not an open door of a car extending over a sidewalk calls for cau-
tion upon the part of the sidewalk pedestrian depends upon the particular facts
attending the situation.

While a pedestrian upon the sidewalk may have a superior right thereon to
that of a motor vehicle, yet there is no difference in the degree of care required
of each, for each must be in the exercise of due care under the circwmstances.

On the civil side, this Court recognizes no difference of degrees of due care.

One whose car door is extending over a portion of the sidewalk may be found
negligent if he starts his car in motion either knowing that a pedestrian on the
sidewalk will be hit by the door or observing such pedestrian to be in such a po-
sition on the sidewalk that it is reasonable to expect that such a person will be
hit.

To be in the exercise of due care such a driver before starting his car so situ-
ated, must take such observations as a reasonably careful person would take to
avoid injuring one on the sidewalk.

A trial judge is not required tg single out a part of all the evidence and give
an instruction upon that part.

In the case at bar, there was sufficient credible evidence to warrant the jury
verdict. There was no error on the part of the presiding Justice in refusing the
requested instructions.

Two actions on the case; one brought by the wife for personal
injuries and the other brought by the husband for medical ex-"
pense; loss of services and consortium of his wife, resulting from
the striking of the wife by an automobile driven by the defendant.
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To the refusal of the presiding Justice to give certain requested
instructions plaintiffs seasonably excepted, and after the jury
verdict for the defendant in each case, filed general motions for
new trials. Motions and exceptions overruled. The cases fully
appear in the opinion.

Bernard A. Bove,

Frederic J. Laughlin, for plaintiffs.

William B. Mahoney, for defendant.

StrrinGg: Parrancaryn, C. J., Dunn, Sturcis, BaArNes, THAXTER,
Hvuosox, JJ.

Hupson, J. Actions in tort, brought by the wife for personal
injuries and by the husband for medical expense, loss of services
and consortium of his wife, resulting from an automobile accident
on Temple Street in Portland June 17, 1933. The jury’s verdicts
were for the defendant and now both cases are before us on motions
and exceptions.

These actions tried together compelled the jury, it would seem,
to pass upon the veracity of the litigants, for their versions of the
occurrence were absolutely at variance and hopelessly irreconcil-
able.

The day before the accident the defendant’s mother had pur-
chased a stove in the store of Mr. Young, in which his wife was
working. On the day of the accident, the stove was delivered with-
out the pipe, which Mrs. Potter claimed was included in the pur-
chase. This occasioned the fateful visit to the Youngs’ store in a
Ford two door sedan, driven by the daughter, the defendant, ac-
companied by her mother. Once in the store, an argument ensued
between the mother and Mrs. Young in which a receipt played a
part. Mrs. Young insisted on getting her copy of it, the original
being at the Potter home, but the Potters, desiring to conclude the
interview, Mrs. Potter remarked, ‘“Never mind,” and with her
daughter went out to get into their sedan, which they had parked
by the edge of the sidewalk on the right side of Temple Street.

Here the evidence forks. The defense says that the daughter
stepped into the street to get in on the driver’s (the left) side;
that the door was locked, whereupon the mother, entering from the
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sidewalk, released the catch and let the daughter in; that the driv-
er, the daughter, before starting, then observed conditions as to
traffic, both rear and front; that while she was thus engaged, the
mother proceeded to close the open door on her side and when it
was “about half way closed,” Mrs. Potter “heard the motor going
and saw Mrs. Young right on” them. The mother testified: “It was
all in a flash. I had to look around to reach around for the door
and when I looked up she was right there almost to the door. . . .
She had her arms outstretched with the book in them. I had started
to close the door before I saw her at all and had it about half closed
when I saw her first ;”” and that Mrs. Young, although on the side-
walk, was in the path of the closing door which caught her as the
car started and caused her injuries. »

The plaintiffs state that Mrs. Young left the store with the book
in her hand containing a copy of the receipt for the purpose of
showing it to Mrs. Potter; that she advanced along the sidewalk
toward the car whose door was open and extending over the side-
walk ; that she put one foot on the running board, placed the book
in Mrs. Potter’s lap and had some talk with her in regard to the
receipt ; that the daughter said, “Never mind the book,” and, with-
out warning, started the car with Mrs. Young in her perilous posi-
tion, hitting and causing her to be thrown to the sidewalk.

The jury, in spite of some corroboration upon the part of plain-
tiffs’ witnesses, did not credit their statement. Some times a case
appears to be too strong, and it may well be that this jury, having
the advantage of seeing and hearing the parties and witnesses on
the stand, decided that this was such a case. It may well have
thought that Miss Potter, with full knowledge (for Mrs. Young
testified that the daughter engaged in the conversation) that Mrs.
Young was in part on, if not partly in, the automobile, would not
have started her car, the doing of which almost necessarily would
have injured the plaintiff. Such an act knowingly done would have
been most culpable, heartless, and with utter disregard to Mrs.
Young’s rights.

The jury no doubt found, on the other hand, that Mrs. Young,
excited as probably she was, and desiring to show the book to the
Potters before they drove away, took a chance and hastily in un-
due manner put herself before the closing door just as the daughter
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was In the act of starting the car and that her conduct in so doing
constituted contributory negligence.

The jury may well have found that it was negligence upon the
part of Miss Potter to start her car away from the curb without
learning that Mrs. Young was within the sweep of the closing door,
and yet also have found, as above stated, that Mrs. Young herself
was contributorily negligent, which alone would bar recovery in
both of these cases. These were jury facts and we are not justified
in disturbing its finding of them unless the evidence manifestly
shows its verdict to be wrong. It does not.

“No citation of authorities is needed to establish the propo-
sition that when two arguable theories are presented, both
sustained by evidence, and one is reflected in the jury verdict,
this Court is without authority to act. It is only when a ver-
dict is plainly without support that a new trial on general
motion may be ordered.” Mizula v. Sawyer, 130 Me., 428,
430, 157 A., 239. These motions for new trial must be over-
ruled.

EXCEPTIONS

To the refusal of the Trial Judge to give the following instruc-
tions to the jury the plaintiffs excepted.

Exception 1: Requested instruction: “That Mrs. Young
had a right to be where she was on the sidewalk and had a
right to expect that the defendant would so operate her car

~ as not to endanger the safety of the plaintiff.”

This request has two elements in it—the first, relating to Mrs.
Young’s rights on the sidewalk, and the second, as to the expected
operation of the car by the defendant. In his charge, the Judge
had specifically stated that ‘“she (meaning Mrs. Young) had a
right to be upon the sidewalk. She had a right to approach the car
and stand anywhere upon the sidewalk.” This language covered
the first clement of the request.

The second element is objectionable. One on a sidewalk who him-
self 1s in the exercise of due care has a right to expect that the
driver of an automobile will so operate his car as not to endanger
his safety. If a sidewalk pedestrian should see an automobile com-
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ing toward him on the sidewalk and observe that its driver did not
‘'see him, still the duty of due care is his and without its exercise
he has no right to rely on an expectation that the automobile would
nevertheless be operated so as not to endanger his safety.

The learned counsel for the plaintiff relied on the language in
Crawley v. Jermain, 218 Ill., App., 51, appearing on page 53,
namely

“It is-idle in the circumstances of this case to contend that
the plaintiff was not in the exercise of due care for her own
safety; she had a perfect rlght to assume that the sidewalk
was safe for her to walk upon .

That language pertained to the facts of that particular case.
It does not hold as a rule of law that regardless of contributory
negligence there is a right of such expectation by the pedestrian on
a sidewalk. )

Reliance also was placed upon languag‘é in Cole v. Wilson, 127
Me., 317, 819, that “sidewalks are for the exclusive use of pedes-
trians.” True, but even so, the fact that the automobile is wrong-
fully upon a sidewalk does not permit a pedestrian, although right-
fully thereon, to be run over as a result of a combination of his
own negligent act and that of the car driver and then to recover
in an action of negligence, in which the plaintiff must prove not
only negligence upon the part of the defendant but lack of his own
contributory negligence.

This request was rightly refused.

Exzception 2: Requested instruction: “That if, when Mrs.
Young approached the defendant’s car, the door was open or
partly open and extending over the sidewalk, Mrs. Young had
a right to assume that the defendant’s car would not be start-
ed until the door was closed.”

The refusal to grant this request was not error. In it an attempt
“was made to have the Court declare that certain facts, if they were
facts sufficiently proven in the case, constituted or tended to con-
stitute observance of due care upon the part of the plaintiff.
Whether or not Mrs. Young was in the exercise of due care was
purely a question of fact for the jury and if it determined, con-
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sidering all of the material facts attending the accident, that she
did that which the ordinarily careful and prudent person would
have done in the same situation, then she was in the exercise of due
care ; otherwise, not. The rights of the plaintiff were sufficiently
and correctly placed before the jury, without the granting of this
request, when the Court charged.

“Now what were the duties on the part of Mrs. Young in
order that she be in the exercise of due care: She had a right
to be upon the sidewalk. She had a right to approach the car
and stand anywhere upon the sidewalk. The fact that the car
was parked there did not preclude her from occupying any
part of the sidewalk or approaching any part of the sidewalk.
It was incumbent upon her to take proper precautions and to
make proper observations—to take such observations or keep
the lookout that the reasonably careful person would, in view
of all the circumstances. The fact that the car door was open
would call for some caution on her part. If the car were start-
ing or in the immediate operation of starting, that would be
a notice to her and she would have to observe such precautions
as were proper in order not to step in front of the car just as
it started. In fact, she is controlled by that same rule of con-
duct as to observing the car—what a reasonably careful per-
son would observe under the circumstances.”

What was the justifiable effect of the open door upon the con-
duct of the plaintiff? For her own safety she was bound to do what-
ever the ordinarily careful and prudent person would do in her then
situation. Complaint is made that the Judge said: “It is true that
the fact that the car door was open would call for some caution on
her part.” Even if the Court, however, erred in making this state-
ment (and we do not say that it did), it avails not the plaintiffs
here because they took no exception to it. They expected simply
to denials of requests.

The effect of the open door was purely a question of fact and
depended upon all of the circumstances attending the situation. If
a car were parked with its door open and extending over a portion
of the sidewalk, with brakes set and no one occupying it, it would
be difficult to see how such an open door “would call for some cau-
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tion” on the part of the pedestrian. If, on the other hand, a pedes-
trian saw such a car with its open door then being closed by an
occupant of the car beside whom at the wheel sat the driver and al-
so knew or had knowledge of facts from which she should have
known, in the exercise of due care, that this car was to be driven
away immediately, then it can well be seen that such an open door
would call for caution.

It is here to be noted that while Mrs. Young was on the sidewalk,
yet she was there for the particular purpose of going to this auto-
mobile. Where she had this special knowledge it may be said to be
different from as though she had no knowledge of the automobile’s
presence there or the intention of the driver immediately to depart
with it. :

The failure to grant this request was not prejudicial to the plain-
tiff's.

Exception 3: Requested instruction: “That a greater de-
gree of care was demanded of Miss Potter as the operator of
the car than was demanded of Mrs. Young, a pedestrian law-
fully using the sidewalk, and the degree of care was commen-
surate with the danger arising from the lack of it.”

By this request in effect the Judge was asked to charge the jury
that the pedestrian on the sidewalk had a right as a matter of law
to be less careful than the operator of the automobile. Through-
out its charge, the Court had informed the jury that each had the
duty of observing due care under all the circumstances. It seems
-to us that it should not be laid down as a rule of law that regardless
of other attending circumstances that the fact that one is upon
a sidewalk necessarily calls for a lesser degree of care upon his part
than should be observed by the operator of the automobile. It is
not a matter of comparison of the degree of care owed by each. The
pedestrian on the sidewalk is guilty of negligence only if he fails
to observe ordinary or due care, His conduct is comparable only
with that of the ordinarily careful and prudent person who might
be in his situation. Likewise, the care of the driver of the car is
comparable only with the care required of a careful and prudent
driver under like circumstances. This the Trial Court explained
most clearly to this jury.
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We are aware that cases have held that “a pedestrian has a right
'upon the sidewalk or other space set aside for the use of pedestrians
superior to that of motor vehicles.” 42 C. J., 1158, Sec. 931, and
cases cited therein. But this particular request as worded did not
call for a statement of law as to the relative rights of a pedestrian
and a motor vehicle operator on the sidewalk but for a general
declaration that the operator of the car had a greater degree of
care than the pedestrian using the sidewalk. Neither had a greater
degree of care than the other, although the automobile was wrong-
fully on the sidewalk and the pedestrian rightly there. The law re-
quired both to exercise due care under the circumstances.

© Of course, the fact that an automobile is wrongfully on the side-
walk is one of the circumstances and has its bearing upon the ex-
ercise of care by him. If he has placed his car in a place not pro-
vided for cars but for pedestrians and where such pedestrians do
not reasonably expect automobiles to be, then while the degree of
care as such has not been affected, (for it is still due care required
of him) yet to exercise such care requires an increased vigilance in
the operation of his car. Why? Because the ordinarily careful and
prudent person under those circumstances would be more vigilant.

On the other hand, the pedestrian, reasonably not expecting to
be molested by an automobile on the sidewalk, in the exercise of
due care need not take the same precaution for his own safety as
against an automobile accident as though he were walking in the
middle of the street. '

In spite of these differences, however, the degree of care required
of each as a matter of law is the same, for each is required, whether
on the sidewalk or in the street, to observe the care that the ordi-
narily careful and prudent person would observe in his particular
place under all the circumstances attending him. There is no differ-
ence of degrees of due care.

While the law of negligence on the civil side of the Court in this
State knows only one degree of care, namely due or ordinary care,
yet in the observance of due care differing facts necessarily change
the rule of conduct of one who would perform his duty as to such
care. The practice of distinguishing degrees of negligence, such as
gross, ordinary and slight, tends to confusion. 4very v. Thompson,
117 Me., 120, 123,103 A., 4; Raymond v. Portland R. R. Co., 100
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Me., 529, 62 A., 602 ; Wilkinson v. Drew, 75 Me., 363 ; Pomroy v.
B, &A R. R. Co., 102 Me., 497, 67 A., 561 ; Bacon v. Casco Bay
Steamboat Co., 90 Me., 46, 37 A., 328.

.. In the ordinary case of negligence, involving no statu-
tory regulation or contractual obligation with respect to the
degree of care, there is a strong trend of judicial opinion
against recognizing any classification of care into degrees, cor-
responding to the tendency to refuse to recognize the existence
of degrees of negligence, the view being taken that whatever
degree of vigilance, caution, and skill the circumstances may
demand, the exercise thereof is merely ordinary care.” 45 C.
J., Sec. 50, page 680.

In Murray v. Liebmann, 231 Mass., 7, on pages 8 and 9, 120 N.
E., 79, it is stated:

“The sidewalk where the plaintiff was standing engaged in
conversation with a friend when he was struck and injured by
the shghtly overhanging spare tires carried in the defendant’s
motor car in an upright position on the running board formed
part of the highway in the concurrent use of which each party
owed to the other the duty of due care.” Also see Forzley v.
Bianchi, 240 Mass., 36, 37, 132 N. E., 620.

The plaintiff takes nothing by this exception.

Exzception 4: Requested instruction: “That it was negli-
gence for Miss Potter to start her car with the right door
open or partly open and extending over the sidewalk unless,
at the time she did so, she observed that the sidewalk was clear
of pedestrians who were in danger of being hit by the door.”

The Court did not err in refusing to give this instruction because
it was given sufficiently in the general charge when the Court said
(after referring to the fact that the car door was open and extended
to some extent over the sidewalk and stating that that called for an
added precaution on her part) that:

“If she started the car, and Mrs. Young was in a position
upon the sidewalk so that it was reasonably to be expected
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that she would be affected by the starting of the car, and the
driver of the car did not take such observations as a reason-
ably careful person would take in order to see what the situa-
tion was, and started the car, and by reason thereof Mrs.
Young was struck by the car, then the driver was negligent.
If she saw Mrs. Young there in a position, the natural result
of which would be to strike her or injure her if the car was
started, and she started the car, then, also, she would be negli-
gent. But if Mrs. Young were not in such a position that her
presence would be disclosed and made known to a person mak-
ing the proper observation, then the failure to see her, of
course, would not be negligence on the part of the driver.”

Ezception 5: Requested instruction: “That Miss Potter
was bound to exercise so high a degree of diligence in observ-
ing foot passengers on the sidewalk as would enable her to
control her machine or stop, if necessary, in time to have
avoided a collision with Mrs. Young.”

This request was rightly refused.

The Judge in his charge has stated sufficiently favorably to the
plaintiffs the duty of the defendant in the operation of her auto-
mobile.

Furthermore, the request as to location of the “foot passengers
on the sidewalk”, together with an entire omission of attending
circumstances, was too indefinite to constitute a proper instruction
for the jury.

“The trial judge was not required to single out a part of all the
evidence and give an instruction upon that part.” Jenkins v. North
Shore Dye House, Inc., 277 Mass., 440, 444, 178 N. E., 644;
Lounsbury v. McCormick, 237 Mass., 328, 337, 129 N. E., 598;
Ayers v. Ratshesky, 213 Mass., 589, 593,101 N, E., 78.

Motions and exceptions overruled.
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Crara E. McCavusrLanp vs. NETTIE B. YoREK.

Cumberland. Opinion, August 11, 1934.
PLeapING AND Pracrice. Trespass. Deeps. Bouxparies. Evibexce.

The issue in trespass quare clausum fregit, is rightful possession.

If the plaintiff establishes a legal title to the land in controversy, in the ab-
sence of actual adverse possession by someone else, the law implies that he had
constructive possession sufficient to maintain an action.

In the absence of controlling evidence to the contrary, when a deed is ac-
knowledged on a date later than the instrument itself bears, the preswmption is
that delivery was upon the date of acknowledgment.

When one accepts a deed bounding his conveyance by the land of another, the
land referred to becomes a controlling monument. This is true whether the deed
is or is not recorded. The land referred to as a bound is established as a monu~
ment by the deed of the parties and is in no way dependent upon the Recording
Act.

It is an established rule of construction that, if it can be ascertained from
such parts of the description in a deed as are found correct what was intended
to" be conveyed, the property will pass and the incorrect parts of the descrip-
tion will be merely rejected and disregarded.

What are the boundaries of land conveyed by a deed is a question of law.
Where the boundaries are is a question of fact. An existing line of an adjoining
tract may as well be a monument as any other object. And the identity of a
monument found upon the ground with one referred to in the deed is always a
question for the triers of fact.

In references of cases by rule of court under Rule XLII of the Supreme and
Superior Courts, a finding of fact by a referee supported by any evidence of
probative walue, and his decision thereon, if sound in law, is not exceptionable.

In the case at bar, the deed from Arthur E. Marks to Herbert W. McCaus-
land dated March 26, 1896 and acknowledged March 28, 1896, must be deemed
to have been delivered on the day of its acknowledgment.

Although this deed was not then recorded, as between the grantee and the
grantor, his heirs and devisees and persons having actual notice thereof, it ef-
fected a valid transfer of the title to the land there described.

As long as the deed remained unrecorded, it was not effective against a prior
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recorded conveyance of the same property under the statutes then in force,
which were R. S. 1883, Chap. 73, Sec. 8; R. S. 1903, Chap. 75, Sec. 11.

These Recording Acts, however, had reference only to conveyances of the
same property.

The deed of Arthur E. Marks to Herbert W. McCausland dated March 26,
1896, clearly embraced the disputed triangle.

The finding of the Referees that the deed of Arthur E. Marks to Fannie E.
Hopkinson dated March 27, 1896 and acknowledged March 28, 1896, did not in-
clude the triangle was warranted in fact and law.

It appearing that that deed, as well as the deed of the triangle to Herbert W.
McCausland dated March 26, 1896, were both acknowledged on March 28, 1896,
it will be presumed that they were both delivered on the day they were acknowl-
edged and in such order of time as to make them effectual to carry out the in-
tentions of the parties to them.

The defendant has gained no title to the land in dispute by reason of the fail-
ure of the owner to record his deed.

The findings of fact and the rulings of law of the Referees in the case at bar
were fully warranted.

On exceptions by defendant. An action of trespass quare claus-
um, to which defendant pleaded the general issue, and in a brief
statement set up title in the defendant. Hearing was had before
Referees with right of exceptions as to matter of law reserved.
The Referces found for the plaintiff. To the overruling of defend-
ant’s written objections to the acceptance of the Referees’ report,
defendant seasonably excepted. Exceptions overruled. The case
fully appears in the opinion.

Verrill, Hale, Booth & Ives, for plaintiff.

Frederic J. Laughlin, for defendant.

Strrive: Parraxcary, C. J., Duny, Sturets, BarxNes, THAXTER,

JdJd.

Sturets, J.  This is an action of trespass quare clausum fregit
to which the defendant pleads the general issue and, in a brief state-
ment, alleges that she is lawfully seized and possessed of the land
described in the plaintiff’s writ on which the acts of trespass are
alleged to have been committed. The suit was duly entered in the
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Superior Court and referred under rule of court with the right of
exceptions to decisions of law reserved. The Referces found for the
plaintiff and assessed damages. The defendant filed written objec-
tions and perfected her exceptions to the acceptance of the report.
The writ, pleadings, evidence, and report of the Referees, together
with the objections filed in the trial court, are made a part of the
bill of exceptions.

The land in controversy is a small parcel lying between the
homestead lots owned and occupied by the parties, and all situated
on the northerly side of Clifton Street near its intersection with
Forest Avenue in the City of Portland. This tier of three lots is
a part of a tract of land which was formerly owned by Arthur E.
Marks, now deceased. He is the common grantor from whom the
predecessors in title of these parties derived their titles.

By his deed dated September 19, 1894, Arthur E. Marks con-
veyed the northeasterly end of this tract with the buildings thereon
to Herbert W. McCausland, the plaintiff’s husband. This deed was
duly recorded on October 8, 1894, in the Cumberland Registry of
Deeds and the grantor and his successors in title, including the
plaintiff, have since continuously occupied the premises.

About two years later, Arthur E. Marks sold the southwesterly
lot in his tract on Clifton Street to Fannie E. Hopkinson. The
deed then given was dated March 27, 1896, acknowledged March
28, 1896, and recorded April 4, 1896. It contained the following
description:

“A certain lot or parcel of land with the buildings thereon,
situated in said Deering, and bounded and described as fol-
lows, to wit: Beginning at the South-Westerly corner of Clif-
ton Street at the point of intersection of said Clifton Street
with Forest Avenue; thence Northerly on the Westerly side
line of said Clifton Street eighty-nine (89) feet to a stake;
thence North Westerly at nearly right angles with said Clif-
ton Street and along the Southerly side-line of land deeded to
H. W. McCausland forty-seven (47) feet to an iron rod lo-
cated on the South Easterly side-line of land of L. W. Whit-
ney ; thence Southerly on the South Easterly side-line of said
Whitney’s land eighty-nine (89) feet more or less to the
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Northerly side-line of Forest Avenue; thence South-Easterly
on the Northerly side-line of said Forest Avenue forty-seven
(47) feet to the point of beginning.”

Fannie E. Hopkinson, the grantee in this deed, died September
24, 1913, and this property descended to her sister, Elizabeth H.
Marks, who conveyed it by substantially identical metes and bounds
to the defendant, Nettie B. York, by deed dated July 8, 1914, and
recorded on the following day. On the strength of this chain of
title, the defendant claims that her land extends northeasterly
from Forest Avenue to the land which Arthur E. Marks conveyed
to Herbert W. McCausland by deed dated September 19, 1894, to
which reference has already been made. If this claim can be sus-
tained, the defendant has title to the land upon which the trespass
is alleged to have been committed.

It appears and is undisputed, however, that by deed dated
March 26, 1896 and acknowledged March 28, 1896, but not re-
corded until June 27, 1927, Arthur E. Marks purported to convey
to Herbert W. McCausland a small practically triangular lot of
land abutting on Clifton Street and lying on the southwesterly side
and adjoining the land and buildings which he had previously con-
veyed to McCausland by deed of September 19, 1894. The evidence
tends to prove that, although McCausland, the grantee, did not
then record this deed, he immediately went into possession of the lot
therein described, graded it and made it a part of his lawn, and un-
til his death used and occupied it as a part of his homestead lot.
His wife, the plaintiff in this action, his successor in title as [ife
tenant under his will, has been in possession since his death. A part
or all of this lot is included in the land claimed by the defendant,
and her entry, excavation, and spoliation of the growing grass on
it is the basis of this action.

For nearly thirty years after Arthur E. Marks conveyed these
lots on Clifton Street, there appears to have been no controversy
as to the ownership of the triangular intermediate lot. The Hop-
kinson land, now the York land, being higher was graded down in
an embankment which ran, if not exactly nevertheless practically,
to the southwesterly line of the triangle, as for convenience the lot
in dispute may be called. This embankment was already built when
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the Yorks purchased this property and was used as a part of their -
back lawn just as it had been used, it may be fairly inferred, by
Fannie E. Hopkinson in her lifetime. The McCauslands, on the
other hand, occupied the triangle as part of their lot. They mowed
to the foot of the embankment where Hopkinson and the Yorks
stopped mowing, and the adjoining owners treated the foot of the
embankment as the approximate location of this dividing line.
Neither here presents a claim of adverse possession. Although that
question is not raised here, it well may be that both parties in-
tended to occupy and claim title to their true line wherever that
might be ascertained to be, and find themselves within the doctrine
of Preble v. Railroad Company, 85 Me., 260, 27 A., 149, and the
later decisions of this Court.

In 1927 or the year following, a surveyor, employed by the de-
fendant York to run her lines, apparently advised her that she
owned the triangle, made a plan of it and the adjoining lots, and
set stakes in accordance with his interpretation of the deeds and
their legal effect. Acting on this advice, the defendant York started
to build a garage on the triangle but stopped the work. She dug a
trench practically across the lot and set posts for a fence, and
from time to time mowed the grass and otherwise attempted to use
and occupy it as owner. Finally, alleging that the deed of Arthur
E. Marks to Herbert W. McCausland bearing date of March 26,
1896, which purported to transfer the title to the triangle, con-
stituted a cloud on her title to the triangle, she brought a bill in
equity to remove the cloud. The bill was dismissed without preju-
dice, this Court on appeal holding that equity had no jurisdiction,
the proceeding on pleading and proof being nothing more than an
attempt to settle a line dispute and try title, a matter which was
cognizable in the courts of law. York v. McCausland, 130 Me., 245,
154 A., 780. In this action at law, the parties are reversed but the
controversy is the same. Both parties claim the legal title to the
triangle, so-called, under their respective deeds and base their right
of possession thereon. The issue in trespass quare clausum fregit
is rightful possession. Kimball v. Hilton, 92 Me., 214, 42 A., 394.
If ‘the plaintiff establishes a legal title to. the triangle, in the ab-
sence of proof of actual adverse possession by someone else, which
is lacking here, the law implies that she had constructive possession
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sufficient to maintain this action. Thurston v. McMillan, 108 Me.,
67,78 A., 1122 Butler v. T'aylor, 86 Me., 17, 29 A., 923 ; Griffin
v. Creppin, 60 Me., 270. If the defendant has the title, the plaintiff
can not maintain her action. \

The deed by which Arthur E. Marks attempted to convey the
triangle in dispute to Herbert W. McCausland, from whom the
plaintiff’ derives her title as life tenant, was a warranty deed and,
as already pointed out, although dated March 26, 1896, was not
acknowledged until March 28, 1896. There being no convincing
evidence outside the deed itself as to when it was delivered, the date
of the acknowledgment must be taken as the date of delivery. In
the absence of controlling evidence to the contrary, when a deed is
acknowledged at a datelater than the instrument itself bears, the
presumption is that delivery was upon the date of acknowledgment.
Loomis v. Pingree, 43 Me., 299 ; Mighill v. Rowley, 224 Mass., 586,
113 N. E., 569.

On the record, therefore, on March 28, 1896, Herbert W, Mec-
Causland received delivery of and accepted a deed apparently con-
veying the title to the disputed premises. Although the deed was
not then recorded, as between the grantee and the grantor, his
heirs and devisees and persons having actual notice thereof, this
transfer of title was complete and effectual. It was not effectual as
against a prior recorded conveyance of the same property. The
Recording Act of this State in force when the rights of these
parties accrued provided: “No conveyance of an estate in fee
simple, fee tail or for life or less, for more than seven years is
effectual against any person except the grantor, his heirs and de-
visees and persons having actual notice thereof, unless the deed
is recorded as herein provided.” R. S. 1883, Chap. 73, Sec. 8: R. S.
1903, Chap. 75, Sec. 11. The statute has reference, however, only
to conveyances of the same property. Hooper v. Leavitt, 109 Me.,
70, 82 A., 547. Unless it here appears that the parties and their
predecessors in title both received deeds purporting to convey the
same disputed triangle, the defendant obtains no priority merely
because the McCausland deed was withheld from the record. There
is no doubt that the deed of Arthur E. Marks to Herbert W. Mc-
Causland, which bore date as of March 26, 1896, embraced and
purported to convey the triangle. The real question in the case is

.
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whether the deed of Arthur E. Marks to Fannie E. Hopkinson
dated March 27, 1896, which has already been discussed, included
this disputed lot. The defendant’s title, in so far as this controversy
is concerned, is measured by that originally acquired by Fannie E.
Hopkinson. It has been in no way enlarged by subsequent inherit-
ance or conveyance. The widening of Forest Avenue has reduced
the length of the lot as will hereinafter appear in another connec-
tion, but it has not changed its northeasterly bound.

The defendant, relying on the description given in the Hopkin-
son deed, contends that the northeasterly bound of her land is the
southeasterly bound of the first lot with the buildings thereon
which Arthur E. Marks conveyed to Herbert W. McCausland on
September 19, 1894. The second call in that deed reads: “Thence
North Westerly at nearly right angles with said Clifton Street and
along the Southerly side-line of land deeded to H. W. McCausland
forty-seven (47) feet to an iron rod located in the South-Easterly
side-line of land of L. W. Whitney.” The Referees ruled against
the defendant on this issue. They note that the McCausland deed
of the triangle bears date of March 26, 1896, the day before the
Hopkinson deed is dated, and that both deeds were acknowledged
on March 28, 1896. From this, they draw the inference and find
that these deeds were delivered on the day of their acknowledgment
and, both being acknowledged on the same day, the McCausland
deed was delivered before Fannie E. Hopkinson received her deed.
We are of opinion that the Referees were fully warranted in this
conclusion. It is the accepted rule that when two deeds purport to
have been acknowledged on the same day “we may well presume,
notwithstanding the form of words as to the attestation, that the
deeds were in fact delivered on the day they were acknowledged, and
in such order of time as to make them effectual to carry out the
intentions of the parties to them.” Loomis v. Pingree, supra. Here
was a common owner delivering deeds of adjoining lots of land to
different grantees on the same day. It must be presumed that he
was acquainted with the contents of his deeds, mindful of his former
conveyances from the same tract, and honest in his intentions.
There can be no doubt that he intended to convey the triangle to
Herbert W. McCausland and it can not be assumed that he intended
to perpetrate a fraud by including the same property in his con-
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veyance to Fannie E. Hopkinson. We also feel justified, as did the
Referees, in attributing honorable intentions to the grantees who
accepted the deeds. Their subsequent use and occupation of the
two lots indicate a mutual intent to hold their lands as the grantor
intended to convey them. The presumption of the delivery of the
McCausland deed to the triangle before the Hopkinson deed was
given is in accord with the apparent intentions of the parties.

The triangle, therefore, seems to have been “land deeded H. W.
McCausland” when the Hopkinson deed was given. The acceptance
of its “Southerly side-line” as the northeasterly bound of the de-
fendant’s land is consistent with the other metes and bounds given
in the deed. The “Southerly side-line” of McCausland’s first lot is
entirely inconsistent with those calls. Running “Northerly on the
Westerly side-line of said Clifton Street eighty-nine (89) feet to
a stake”, the line of the Hopkinson lot turns and runs “thence
North Westerly at nearly right angles with said Clifton Street
and along the Southerly side-line of land deeded to H. W. McCaus-
land forty-seven (47) feet to an iron rod located on the South-
Easterly side-line of land of L. W. Whitney.” The iron rod re-
ferred to in this description, according to the record, still exists
and its location is not in dispute. The “Southerly side-line”” of the
triangle turns “nearly at right angles with Clifton Street,” and
runs in a straight line to the iron rod, the distance being approxi-
mately forty-seven feet. The “Southerly side-line” of the first lot
conveyed to McCausland does not turn even approximately at right
angles with Clifton Street, nor would a line run from the southwest
corner of that lot at such an angle reach the iron rod or strike the
south-westerly side-line of the Whitney land. These significant facts
carried weight to the minds of the Referees and confirmed their
conclusion that, according to the description in the Hopkinson
deed, the defendant’s land ran to the “Southerly side-line”” of the
triangle.

The defendant lays much stress on the fact that, when and since
she acquired her title to the Hopkinson lot, so-called, it has never
had a depth of eighty-nine feet from Forest Avenue running north-
easterly on Clifton Street as stated in the first call of her deed and
in the original conveyance to Fannie E. Hopkinson. This is un-
doubtedly true, but it does not give her title to any part of the
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triangle which the plaintiff owns. It is not denied that in 1880 the
tract of land on Clifton Street acquired by Arthur E. Marks ex-
tended one hundred sixty-five feet northeasterly from Forest
Avenue, but it appears that, by proceedings begun in 1893 and
concluded in 1897, Forest Avenue was widened approximately
twenty-four feet, and Fannie E. Hopkinson, who then owned the
defendant’s lot, was compensated for the land taken therefrom.
The defendant acquired title to the Hopkinson lot after and as it
had been cut down by the widening of Forest Avenue. This accounts
for the deficiency in the frontage on Clifton Street called for in
her deed. The length of the defendant’s lot does not militate against
the finding that the “Southerly side-line” of the triangle marks
her northeasterly bound.

The defendant urges in an extended argument that the triangle
in dispute can not be deemed the boundary mentioned in the second
call of the Hopkinson deed because the deed conveying it to Her-
bert W. McCausland was not recorded when she and her prede-
cessors in title received their conveyances. She insists that the
owners of the Hopkinson lot were entitled to notice that the “land
deeded H. W. McCausland” was in fact the triangle. We are not
of opinion that the question of actual notice or of constructive
notice which might have been obtained through the recording of
the McCausland deed affects the defendant’s title one way or the
cther. When one accepts a deed bounding his conveyance by the
land of another, the land referred to becomes a controlling monu-
ment. Perkins v. Jacobs, 124 Me., 347, 129 A., 4. This is true
whether the deed is or is not recorded. The land referred to as a
bound is established as a monument by the deed of the parties and
1s in no way dependent upon the Recording Act. This rule is defin-
itely settled in the earlier decisions of this Court. We are not un-
mindful that the facts in those cases are in some ways distinguish-
able from those in the case at bar, but the principles involved are
the same and must be affirmed. Bryant v. Maine Central Railroad
Company, 19 Me., 312, 9 A., 736 ; Bonney v. Morrill, 52 Me., 252.

Nor does the defendant take anything by the fact that one of the
calls in the deed of the triangle to Herbert W. McCausland was
erroneous. It is true that the first call is wrong. Its recital is, “Be-
ginning at a point on the South-Easterly corner of land of said



124 MCCAUSLAND 7. YORK. [133

McCausland on the North-Westerly side-line of Clifton Street,”
etc. The reference should have been to the “Southwesterly corner.”
With this correction of an obvious error, the calls in the deed are
made consistent with each other and the description perfect. It is
an established rule of construction that, if it can be ascertained
from such parts of the description in a deed as are found correct
what was intended to be conveyed, the property will pass and the
incorrect parts of the description will be merely rejected and dis-
regarded. Richardson v. Watts, 94 Me., 476, 484, 48 A., 180 ; 4b-
bott v. Abbott, 53 Me., 356, 361.

What are the boundaries of land conveyed by a deed is a ques-
tion of law. Where the boundaries are is a question of fact. An
existing line of an adjoining tract may as well be a monument as
any other object. And the identity of a monument found upon the
ground with one referred to in the deed is always'a question for
the triers of fact. 4bbott v. Abbott, 51 Me., 575 ; Murray v. Mun-
sey, 120 Me., 148, 150, 118 A, 86; Perkins v. Jacobs, supra. In
references of cases by rule of court under Rule XLII of the Su-
preme and Superior Courts, a finding of fact by a Referee support-
ed by any evidence of probative value, and his decision thereon, if
sound in law, is not exceptionable. Jordan v. Hilbert, 131 Me., 56,
158 A., 853. The finding of fact by the Referees in the case at bar
that the “Southerly side-line” of the triangle conveyed to Herbert
McCausland by deed dated March 26, 1896, was the northeasterly
boundary of the defendant’s lot at the corner of Clifton Street
and Forest Avenue in Portland, and the ruling that the plaintiff
holds the legal title to the triangle as life tenant under her hus-
band’s will, were fully warranted. The numerous requests for rul-
ings submitted to the Referees were granted or sufficiently other-
wise covered in the Report. The exceptions based on the objections
filed in the Trial Court can not be sustained and must be overruled.

Exceptions overruled.
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Lizrian Bumeus vs. Winriam P, Lyox.

Oxford. Opinion, August 14, 1934,
’Mo'ron VEeHIcLES. NEGLIGENCE. NEW TRIAL.

A new trial will not be ordered on the ground of newly discovered evidence
when the complaining party, by the exercise of due diligence, might have dis-
covered the evidence prior to the trial. The newly discovered evidence must be
of such character and weight, considered in connection with the evidence already
in the case, that it seems probable that on a new trial, with the additional evi-
dence, the result will be changed.

The rules which the court has promulgated with respect to new trials for new-
ly discovered evidence are not simply legal formulae to be rigidly applied. They
are designed to further justice, not to thwart it, and to serve as a guide to the
court in the exercise of what is in effect a sound discretion.

In the case at bar, the defendant cannot be charged with neglect in accepting
the plaintiff’s statement of her condition. The evidence in question seems to re-
fute the plaintiff’s testimony on a very vital point, the state of her health prior
to the accident, which was apparently regarded by her as of sufficient import-
ance so that she concealed the fact from the jury. In such instance the court
holds its duty to order a new trial is imperative.

On general and special motion for new trial by defendant. An
action on the case to recover damages for personal injuries alleged
to have been suffered by plaintiff when a Ford truck which she was
driving was struck by an automobile driven by the defendant. Trial
was had at the November 1933 Term of the Superior Court for the
County of Oxford. The jury rendered a verdict for the plaintiff in
the sum of $3500.00. A general motion for new trial was thereupon
" filed by defendant, and later a special motion for new trial on the
ground of newly discovered evidence. Special motion sustained.
New trial granted. The case fully appears in the opinion.

Arthur J. Henry, ‘

George A. Hutchins, for plaintiff.

Albert Beliveau, for defendant.
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SiT : , C. d. GI [HAXTER,
Sirting : Parrancary, C. J., Duxw~, Sturcis, Barngs, T

Hupsox, JJ.

TraxrER, J. The plaintiff in an action against the defendant
for personal injuries received in an automobile accident won a ver-
dict for $3500. The case is now before this court on the defendant’s
general motion for a new trial and on a special motion based on
newly discovered evidence. As the special motion must be sustained,
we shall not discuss the other.

The plaintiff was injured November 2, 1932. After the accident
she was able to walk, and in fact did not consult a doctor until the
next morning, who found that she had some pain in her back and
that her nose was injured slightly. He treated the nose and advised
x-rays of the back, which, however, were not taken. About a week
later the plaintiff returned and complained of excessive menstrual
flowing. On November 20th she consulted Dr. Call who found her
weak and nervous ; but she said nothing to him about her menstrual
condition. On February 14th he examined her again, when she com-
plained of her uterine trouble. She claimed at the trial that this
condition was a result of the accident, and that prior thereto she
had had no such difficulty. She testified as follows:

“Q. And did you tell Dr. McCarthy that for some time past,
probably a year or so, you had been troubled more or less with
excessive flowings?

A. No, sir. -

. You hadn’t been?

. T hadn’t been. ,

. And your periods were regular?

. Yes, sir.

. All the time?

. They had.

And you never had any trouble in that direction?

. They always were regular.

THE COURT': Do you mean—there may be a chance of mis-
understanding there—Do you mean up to the time Dr. Mec-
Carthy examined you, or up to the time of this accident?

A. T was always regular up until this accident. I never varied
over two or three days at any time.”

O PO PO O
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The jury were given to understand and apparently believed that
the plaintiff had been in good health prior to the accident, which
resulted in a uterine disturbance of a serious nature. That this be-
lief weighed heavily with them in the assessment of damages seems
clear.

The newly discovered evidence is from three witnesses. A Mrs.
Coolidge testifies that she had known the plaintiff for a number of
years prior to the accident, that the plaintiff had complained to
her of excessive menstrual flowing and that by reason of it her
health had apparently been very poor. Dr. Stewart of South Paris
testifies that in 1926 the plaintiff had consulted him about excessive
menstruation, and that he had operated on her in an effort to cure
this condition without beneficial result. Dr. Doughty of Oxford
states that the plaintiff consulted him for the same trouble in 1928
and that he treated her in a hospital at Lewiston. The testimony
of these three witnesses raises a strong presumption that the story
which the plaintiff told the jury was false.

This court has in a number of instances indicated the conditions
which will justify the granting of a new trial on the ground of
newly discovered evidence. A new trial will not ordinarily be or-
dered when the complaining party by the exercise of due diligence
might have discovered the evidence prior to the trial. Gilpatrick v.
Chamberlain, 121 Me., 561, 118 A., 481. Without such limitation
there would always be the danger of a retrial of every case because
of the laxity of the party or his counsel seeking such relief. In the
second place the newly discovered evidence must be of such charac-
ter and weight, considered in connection with the evidence already
in the case, that it seems probable that on a new trial, with the
additional evidence, the result will be changed. Parsons v. Lewiston,
Brunswick and Bath Street Railway, 96 Me., 503, 52 A., 1006.

Counsel for the plaintiff contends that there was not here due
diligence on the part of this defendant in presenting this testimony.
We feel differently. The fact of the plaintifi’s condition was pe-
culiarly within her own knowledge, and confided by her solely to
her medical advisers and intimate friends. She deliberately con-
cealed the fact; they disclosed the truth only when they became
aware of the falsehood. The defendant cannot be charged with ne-
glect for accepting the plaintiff’s statement. But beyond this -the
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rule in question is not simply a legal formula to be rigidly applied
in disregard of the purpose for which it was conceived. It was de-
signed to further justice, not to thwart it, and to serve as a guide
to the court in the exercise of what is in effect a sound discretion.
Nathan M. Rodman Company v. Kostis, 121 Me., 90, 115 A., 557.

Counsel for the plaintiff argues that the new evidence is trivial,
and is not of such a character as to create a probability of a
changed result should the case be submitted to another jury. It
seems to us to refute the plaintiff’s testimony on a very vital point,
the state of her health prior to the accident. If the evidence of the
doctors who treated her is to be believed, she herself apparently
regarded this fact of sufficient importance to conceal it from the
jury.

Not only is it proper that there should be a new trial in this
case, but the duty on the court to order it is imperative.

Special motion sustained.
New trial granted.

CuarLEs L. TiBBETTS vs. OrRrIN W. DuNTON.

Penobscot. Opinion, August 21, 1934,
NEeLIGENCE. Moror VEmHIcLEs. Evibesce. R. S., CaarrEr 29, SEcTION T75.

Where it is reasonably necessary for one to change his tire with the automo-
bile remaining on the highway, then for such length of time consistent with the '
reasonable use of the highway for that purpose the automobile is mot parked
within the meaning of Chapter 29, Section 15, R. S., 1930, which provides that:
“No person shall park or leave standing any wvehicle, whether attended or unat-
tended, upon the paved or improved or main traveled portion of any way, out-
side of a business or residence district, when it is practicable to park or leave
such wvehicle standing off the paved or improved or main traveled portion of such
way; ...”7

.The applicability of this statute depends upon the finding of fact as to the
exigency of the occasion for stopping on the highway.

It can not be ruled as a matter of law that failure to drive one’s car into a
driveway or farther on into a gravel pit, there to change the tire, constitutes
contributory negligence. It is a jury question.
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The right to stop on the highway for a reasonable length of time to do reason-
ably necessary repair work on an automobile does not relieve one from the duty
of ewercising due care for his own safety while so engaged.

When one puts himself in a dangerous place, trusts his safety entirely to the
driver of the approaching car, and for his own protection does not even once
look to see if any car is approaching, he fails as a matter of law to ewercise due
care.

In the case at bar, there was ample evidence from which to find negligence on
the part of the defendant, but likewise there was undisputed evidence to show
that the plaintiff was contributorily negligent.

On general motion for new trial by defendant. An action on the
case to recover for personal injuries sustained by plaintiff through
the alleged negligence of the defendant who drove his automobile
into the automobile of the plaintiff while plaintiff was on the road
repairing a tire. Trial was had at the January Term, 1934, of the
Superior Court for the County of Penobscot. The jury rendered a
verdict for the plaintiff in the sum of $3500.00. A general motion
for new trial was thereupon filed by defendant. Motion sustained.
The case fully appears in the opinion.

B. W. Blanchard, for plaintiff.

Arthur L, Thayer, for defendant.

Sirrineg: Parrancary, C. J., Duxxy, Sturcis, BArNEs, THAXTER,
Hvupson, JJ.

Hupsox, J. Action on the case for negligence to recover for
personal injuries and property damages resulting from an auto-
mobile accident occurring in the town of Hampden late in the
afternoon of October 29, 1933, on state road number 138. The
defendant seeks by motion to overturn the jury’s verdict for the
plaintiff.

The road at the place of collision nearly in front of the driveway
into the residence of Lyndon Dunton was twenty-two feet in width,
with eighteen feet of tarvia and two feet of gravel on each side of
the tarvia. It was generally level and straight with possibility of
vision in either direction of approximately one quarter of a mile.
Next to the two feet of gravel on the right, as one went from Hamp-
den westerly toward Augusta on this road, there was a ditch and
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the descent from the gravel shoulder to the ditch was quite abrupt.

On this day the plaintiff, accompanied by the young lady whom
he has since married, was driving easterly on this road on his way
to Newburgh. He had been working for Lyndon Dunton and, de-
siring to seec him on a matter of business, stopped his car nearly
opposite to Lyndon’s driveway, which was on his left. As he
stopped, he pulled his car well to the right of the road. Lyndon
Dunton came to the automobile, noticed that the left rear tire was
flat, and so informed the plaintiff. The plaintiff put on his lights,
rear and front, and with the assistance of Lyndon Dunton, upon
his return from his house where he went to get a wrench, changed
the tire for a spare, the now Mrs. Tibbetts remaining in the car.

There was a conflict of testimony as to the exact location of the
Tibbetts car while the tire was being changed. The plaintiff claimed
that the right wheels were out on the gravel practically to the
ditch. The defendant contended that the left wheels were quite close
to the center of the tarvia. It is reasonable to believe from the ver-
dict that the jury sustained the plaintiff’s contention, the effect of
which would be that on the left of the plaintiff’s car there was a
clearance for passing traffic of some fourteen or fifteen feet.

From the time the plaintiff arrived until the accident there
elapsed from twenty to thirty minutes, during which time some
cars passed safely by. Finally along came the defendant with one
passenger. If not then dark, it was very dusky. The defendant’s
lights were on. Although the defendant testified that he saw the
tail light of the plaintiff’s car, he said he did not see the car itself
until he was from within twenty to twenty-four feet of it, too late
to do anything except to try to pass out around it. He did not see
the plaintiff then kneeling at his left rear wheel as he was then
tightening the last bolt in it. Not only did he not clear the plaintiff
there kneeling in the highway, but he ran into his automobile, strik-
ing with his right mud guard the plaintiff’s tail light and left mud
guard.

Justification for the verdict of the jury can be had only if the
evidence proves sufficiently negligence upon the part of the defend-
ant as the proximate cause of the injuries and lack of contributory
negligence upon the part of the plaintiff himself. Unless manifestly
wrong, the verdict must stand.
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In our judgment, there was ample evidence on which to find
negligence upon the part of the defendant, and his counsel rather
than relying much on that branch of the case insisted much more
upon the defense of contributory negligence.

In the first place, the defendant claimed that the plaintiff was
guilty of violation of Section 75 of Chapter 29, R. S. 1930, which
provides that: “No person shall park or leave standing any vehicle,
whether attended or unattended, upon the paved or improved or
main traveled portion of any way, outside of a business or residence
district, when it is practicable to park or leave such vehicle stand-
ing off the paved or improved or main traveled portion of such
way; . ..” The defense says that it was practicable to change this
tire in the driveway above referred to, as well as practicable to have
driven his car on a distance of some three hundred feet to an open-
ing on the right of the road where gravel had been taken out of a
bank and there change the tire. It insists that failure to do this was
contrlbutory negligence, The plaintiff, on the other hand says that
this statute is 1napphcable

This statute is not necessarily applicable. Its applicability de-
pends upon the finding of fact as to the exigency of the occasion.
It is not claimed that the plaintiff left his vehicle but parked it in
violation of this statute. Did he park it within the meaning of this
statute? If so, the violation is prima facie evidence of negligence;
otherwise, not. Dansky v. Kotimaki, 125 Me., 72, 74, 130 A., 871
Kimball v. Davis, 117 Me., 187, 103 A., 154 ; Rouse v. Scott, 132
Me., 22, 23, 164 A., 872.

In Elliott v, Seattle Chain & Manufacturing Co. (Wash.), 251
Pac. 117, there was an ordinance forbidding the parking of auto-
mobiles which, it was claimed, the driver violated. The Court said:

“The ordinance prohibiting parking on Madison Street

did not contemplate a situation where, by the exigencies of

the occasion, a person must temporarily stop his car on that

street.”

In that case the driver stopped on a steep grade because he was
out of gas, and while away to get it the accident occurred.

In Dare v. Boss, et al. (Ore.), 224 Pac. 646, the question arose
whether there was a violation of a parking statute forbidding the
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parking upon main traveled portions of highways. The Court
said:

“We find no definition in the statute of the word ‘park’, but
we take it that it means something more than a mere tempo-
rary or momentary stoppage on the road for a necessary
purpose.” :

In Bruening v. Miller, et al. (S. D.), 230 N. W., 754, a tractor
ran out of gas on the road and stopped. The operator left it to
obtain gas. With relation to a statute against parking, the Court
said:

“Leaving the rig upon the highway under these circum-
stances was not ‘parking’ it in the sense in which the word is
properly used.”

It quoted Blashfield’s Encyclopedia of Automobile Law, vol. 1,
page 656, section 4, as follows:

“‘The exigencies of automobile traffic make constant de-
mands upon operators of motor vehicles to stop their cars
either on the highway or at the side of the road to make re-
pairs, and the driver or owner of such vehicle has the right
to stop his machine in the highway for the purpose of making
repairs, adjusting the machinery of his car, or to do whatever
is necessary to be done about the car to increase its service
for the purpose of travel.””

The Court also stated:

“If respondent had the right to stop his tractor to do what-
ever was necessary for the purpose of travel, he had the right
to leave the rig on the highway a reasonable time for that

purpose.”

“The term ‘parking’ as applied to automobiles has well de-
fined meaning, understood by automobile drivers to mean not
only voluntary act of leaving car on street unattended, but
also stopping of car on highway, though occupied and attend-
ed, for length of time inconsistent with reasonable use of street,
considering primary purpose for which streets exist. . .
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Village of Wonewoc v. Taubert (Wis.), 233 N. W., 755,
756.” Words and Phrases, 4th Series, vol. 8, page 20.

If it was reasonably necessary for the plaintiff to change this
tire where the car was on the highway, then for such length of
time, consistent with the reasonable use of the highway for that
purpose, his automobile was not parked within the meaning of this
statute. No exceptions were taken to the charge of the presiding
Justice and we must assume that the proper interpretation of this
statute was given to the jury. The determination of the facts was
for it. We can not hold as a matter of law that the facts, interpre-
ted most favorably for the plaintiff’s contention (and that is the
light in which we must now regard them) proved the plaintiff to
be a violator of this statute.

Even if, however, this statute were applicable, it should not be
ruled as a matter of law that the plaintiff’s failure to drive his car
into the driveway or the gravel pit, there to change his tire, con-
stituted contributory negligence. That was a question of fact for
the jury and was rightly submitted to it.

“It could not have been ruled as matter of law that they
were lacking in due care because they did not take their ma-
chine to one of the adjacent streets, where there was less traffic,
for the purpose of making the necessary repairs, or that they
did not convey it under a powerful electric arc light on Rey-
nolds Avenue not far distant from where they stopped, or that
they did not proceed to a garage. Whether they were negligent
under all the circumstances was a question of fact for the de-
termination of the jury.” Reynolds v. Murphy, 241 Mass.,
225, 228, 229, 135 N. E., 116, 117.

But apart from this statute, the verdict must be overturned
because of contributory negligence of the plaintiff in another re-
spect. Even though he had the right to change this tire there on
the highway, would he recover for injuries received while so doing,
he must at the time himself have been in the exercise of due care
in the performance of his work. The right to stop for a reasonable
length of time to do reasonably necessary work on the automobile
does not relieve one from the duty of exercising due care for his
own safety, while so engaged.



134 TIBBETTS ¥. DUNTON. [133

A careful reading of the record, particularly the evidence of the
plaintiff himself, convinces us that instead of proving due care
while changing this tire, he clearly demonstrated his lack of it. In
the observance of due care he was bound, would he not have been
contributorily negligent, to do for his own safety that which the
ordinarily careful and prudent person would have done under the
same circumstances. The vigilance of such a person he must have
exercised in his own behalf and it should have been “commensurate
with the danger arising from lack of it.” Aiken v. Metcalf, 90 Vt.,
96, 97 A., 669; Day v Cunningham, 125 Me., 328, 330, 133 A.,
855. The greater the danger, correspondingly greater is the vigi-
lance required. That this was a dangerous place in which to change
a tire can not be denied, and it did not make much difference in
this regard whether, as claimed by the plaintiff, his car was so
placed in the road that as he knelt by the wheel his foot did not
extend to the center of the road or, as claimed by the defendant,
it did. His body in either place was exposed to the traffic. He put
himself voluntarily in a most perilous situation. Then, under these
circumstances, what was his actual conduct? Let him answer.

“Q. Now Mr. Tibbetts, what would have prevented you, as
you knelt there by that car, from seeing an automobile that
was approaching you?

“A. Because I was busy at my work.

* % 0¥

“Q. And with just a little bit of caution you could have
watched the cars approaching you from either side, couldn’t
you? ‘

“A. I don’t know why it was necessary.
“Q. But you could have done so, couldn’t you?
“A. Yes, if I had wanted to quit changing my tire.

* k¥

“Q. Was there anything to prevent you from seeing Mr. Dun-
ton as he came along and drove right up to your car?

“A. I didn’t even see Mr. Dunton.

“Q. There was nothing to prevent your seeing him, was there? ,
“A. There wasn’t if I was looking that way.”
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Thus in the absence of other proof, and there is none such in
the case, it is apparent that in that dangerous situation the plain-
tiff was perfectly oblivious to the traffic; that he did not keep any
watch for it because he was busy at his work and, furthermore,
didn’t think it was necessary so to do. True it is that Mr. Lyndon
Dunton was by his side helping him in his work, but there is no
evidence in the case to show that he relied on him to keep a look-
out and he did not keep watch. There is nothing in the case to
show that Lyndon knew anything about the presence of the de-
fendant’s car until it was within twenty to twenty-four feet of the
Tibbetts car, when he hollered to the plaintiff, “Look out for that
car !’ but too late.

" So the record is void absolutely of any evidence that the plain-
tiff even once while changing the tire looked to see if any car was
coming from either direction. In a recent case, Loyle v. Boston
Elevated Railway, 260 Mass., 404, 406, 157 N. E., 356, the Court
said: '

“It is obvious that in acting as he did the plaintiff was not
exercising the care of a reasonably prudent man. Stopped in
a narrow space in the public way, he put himself in a place -
of danger without taking any precaution, and without a glance
in the direction from which danger was most likely to come,”

and the Court ordered judgment for the defendant.

Of like import may be cited Carney v. Boston Elevated Railway,
219 Mass., 552, 107 N. E., 411 ; O’Leary v. Haverhill & Plaistow
Street Railway, 193 Mass., 339, 79 N. E., 733 ; Quinn v. Boston
Elevated Railway Co., 188 Mass., 473, 74 N. E., 687; Kelly v.
Boston Elevated Railway, 197 Mass., 420, 83 N. E., 865.

Having put himself in a place of so great danger, the plaintiff
made the fatal mistake of trusting his safety entirely to the driver
of the approaching car and that constituted undue rather than due
care under the circumstances. The plaintiff’s verdict can not stand
because of his own contributory negligence, founded on undls—
puted evidence admitted by him to be true.

Motion sus‘tained.
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E. H. StewarT axD Lovuisa P. STEWART vs. FrRank W. WINTER.

Androscoggin. Opinion, August 21, 1934.
Decerr. Fraup. Damaces. Actions.

Promises of performance of future acts do nmot constitute actionable repre-
sentation.

The fact that a promise for future performance relied on is accompanied by a
misrepresentation as to exislting or preexisting fact does not constitute a repre-
sentation on which to base an action of deceil where the only damage proven is a
consequence of the broken promise rather than of the misrepresentation, even
though such a false representation without damage might justify the avoidance
of the contract by the party defrauded.

One in relying upon a false representation may be led to make a contract and
yet be damaged not as a result of the reliance on the representation but by rea-
son of the breach of some promise in the contract separate and independent from
the representation. Where the damage sustained results from the broken prom-
ise, and no damage results proxzimately from the misrepresentation, the remedy
is assumpsit for breach of the contract and not an action in deceit.

The striking out of testimony of a witness, all of which relates to damages, is
not harmful or prejudicial to a plaintiff who fails to establish liability of the
defendant.

In the case at bar, defendant made a representation “that he had eighteen
Guernsey cows coming down immediately with Mr. Sargent, said cows to be
placed in said barn”. The plaintiffs, however, did not rely on this representation
as one of existing fact, but placed sole reliance on promises made of future acts.
Such promises could not constitute an actionable claim on which to base an ac-
tion of deceit.

On exceptions by plaintiff. An action of deceit. To the direction
of a verdict for the defendant, and to a ruling striking from the
record, testimony of one of plaintiffs’ witnesses, plaintiff seasonably
excepted. Exceptions overruled. The case fully appears in the
opinion. '

Pulsifer & Ludden, for plaintiffs.

Frank W. Winter pro se

Elwyn H. Gamage, for defendant.
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SittiNe : Parraneavrn, C. J., Duxn, Stugeis, Barnes, THAXTER,
Hupsoxn, JJ.

Hupson, J. Action of deceit. On motion therefor, the Justice
presiding directed a verdict for the defendant. The case is before
us on two exceptions, first to the direction of the verdict, and
second, to the ruling of the Court in ordering all of the testimony
of the plaintiffs’ witness, Harold S. White, to be stricken from the
record as inadmissible.

FIRST EXCEPTION

The action is founded on nine alleged false and fraudulent rep-
resentations, all of which, excepting one, clearly did not pertain
to any existing or preexisting fact but were simply promises for
performance of acts in the future. Promises of performance of fu-
ture acts do not constitute actionable representation.—Long v.
Woodman, 58 Me., 58 ; Carter v. Orne, 112 Me., 367, 92 A., 289,
290; Albee v. La Roux, 122 Me., 273, 119 A., 626, 627.

The excepted representation as alleged in the declaration in the
writ was “that he”” (meaning the defendant) ‘had eighteen Guern-
sey cows coming down immediately with a Mr. Sargent, said cows to
be placed in said barn.” This representation may be said to consist
of two statements, first, not clearly so expressed but probably in-
tended as an existing fact that he then had the eighteen cows, and
second, that Sargent would “bring them down to the barn” on the
farm of which the defendant gave the plaintiffs the lease, the latter
statement constituting simply a promise for the performance of
a future act. Then does the fact that the promise relied on, that
the cows would be brought to the barn, accompanied by a state-
ment that he had them (giving the plaintiff's the benefit of such an
interpretation) constitute a representation which would be a basis
for an action of deceit? In the somewhat analogous case of Carter
v. Orne, supra, our Court indicated it would not, saying:

“The prior allegation as to the actual sale of one hundred
copies, if separated from the promise to sell the second lot
also in Lewiston, is entirely unimportant and immaterial be-
cause if the defendant had actually sold the second lot in
Lewiston as he agreed to do, no action could have been main-
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tained by reason of any false representation in regard to the
first lot, and no injury could have resulted to the plaintiff
thereby. The only injury claimed by the plaintiff is because of
the defendant’s failure to perform his agreement, and for that

injury the remedy sounds in contract and not in tort. Ross v.
Reynolds, 112 Me., 223.”

The evidence of both plaintiffs accords with and supports our
interpretation of this representation, for they testified that before
the lease was executed the defendant told them that he had the
eighteen cows and that they would be taken to the farm. If at the
time the words were spoken the defendant did not have the eight-
een cows but later had gotten them and Sargent had brought and
placed them in the barn at the stated time, no action of deceit could
have been maintained against the defendant because the plaintiffs
would not have been “misled to their damage” by the misrepresen-
tation. Damage as a result is essential in actionable deceit. Patten
v. Field, 108 Me., 299, 81 A., 77 ; Gilbert et al v. Dodge, 130 Me.,
417, and cases cited therein on page 419, 156 A., 891.

Lest we be misunderstood, however, it should be stated that we
do not hold that such a false representation, even without damage,
could not amount to fraud so as to justify the avoidance of a con-
tract by the party defrauded.

% ... It is universally held that the most sacred instrument

may be avoided for fraud. . . . ‘Fraud has been defined to be
any cunning, deception or artifice used to circumvent, cheat
or deceive another. Words and Phrases, vol. 3, 2943.° * Great
Northern Manufacturing Co. v. Brown, 113 Me., 51, 53,92 A,
993.

To constitute fraud the false representation must actually be
relied on. Duffy v. Metropolitan Life Ins. Co., 94 Me., 420, 47 A.,
905 3 Hotchkiss v. Bon Air Coal & Iron Co., 108 Me., 34, 78 A.,
1108 ; Erie City Iron Works v. Cushnoc Paper Co., 113 Me., 222,
93 A., 356 ; Patten v. Field, 108 Me., 299, 81 A., 77. ’

One in relying upon a false representation may be led to make
a contract and yet be damaged not as a result of reliance on the
representation but by reason of the breach of some promise in the
contract separate and independent from the representation. The
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relation of cause and effect may not exist, or if so, the effect may
not be the proximate result of the fraud.

Fraud vitiates contracts. Warren v. Kimball, 59 Me., 264 ; Whit-
tier v. Vose, 16 Me., 898, 406. A defrauded party has an election
to affirm or rescind. Getchell v. Kirkby, 113 Me., 91, 94, 92 A,,
1007. Still, unless damage results from the representatlon, while
there may be such fraud as to justify a rescission or an avoidance
of the contract, yet there must proximately result actual damage
in order to maintain an action of deceit. Without damage it is not
actionable fraud. In the case at bar no such damage appears as a
result of the representation that he had the eighteen cows. The
damage, if any, that did result was occasioned by breach of his
promise to bring the cows to the barn; but the remedy for this
was assumpsit for breach of the contract and not an action of
deceit. ‘

Tt is observed, however, that the learned counsel for the plain-
tiffs apparently did not rely on this representation as one of an
existing fact. In his brief he said: “The trap was baited with a
promise the defendant did not keep and never intended to keep,”
thus indicating that his sole reliance was placed on the promises
made for performance of future acts with no intention at the time
of the making of the promises to keep them. He stated further:
“On this undisputed evidence I claimed the right to go to the jury
on the issue of fact that at the time of the execution of the con-
tract itself Mr. Winter had the fraudulent intent of not fulfilling
his obligation under it.”

To sustain his contention, counsel invoked Burrill v. Stevens,
78 Me., 8395, an action brought upon a promissory note given by
the defendant in consideration of a promise by the payees to de-
liver to him certain personal property at a future time. The de-
fense set up was fraud and the Court stated the issue to be whether
getting property by a purchase upon credit with an intention on
the part of the purchaser never to pay for the same constitutes
such a fraud as will entitle the seller to avoid the sale, although
there are no fraudulent misrepresentations or false pretenses. The
Court held that such fraud was a defense.

Later, in Albee v. LaRoux, supra, Chief Justice Cornish dis-
tinguished that case from one of deceit and said:
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“There is a clear distinction between the general term fraud
and the specific term deceit or fraudulent representations, and
the facts to substantiate the one may be inadequate to sub-
stantiate the other. . . . When at the time of the purchase of -
the goods there is an intent never to pay for them, the sale
may be avoided for fraud ‘although no false and fraudulent
representations are made by the purchaser.” The facts in
those cases” (one of which was Burrill v. Stevens, supra, re-
lied on by the plaintiffs in this case) “were deemed by the
court to constitute such fraud as to avoid the sale, but also
were deemed insufficient to support the charge of false and
fraudulent representations, because a broken promise can-
not supply the necessary elements.”

This is later confirmed in Shine v. Dodge, 130 Me., 440, in
which on page 448, 157 A., 318, 819 our Court said:

“The allegation in the declaration that the defendant -rep-
resented that she would guarantee the dividends on the stock
is quite immaterial, for it is well settled in this state that the
breach of a promise to do something in the future will not
support an action of deceit, even though there may have been

a preconceived intention not to perform. Albee v. LaRoux,
122 Me., 273, 119 A., 626.”

In view of the law enunciated in the cases just cited, the Court
directed rightly a verdict for the defendant for acceptance of the
facts, both as alleged and proved by the plaintiffs, could not con-
stitute an actionable claim on which to base this form of action.

SECOND EXCEPTION

The plaintiffs excepted to the striking out of the testimony of
the plaintiffs’ witness, White, all of which related to damages. The
striking out of this testimony could not and did not prejudice the
plaintiffs, even if it were an erroneous ruling, for damages because
material only upon establishment of liability and this the plain-
tiffs failed to do.

Exceptions overruled.
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Frep W. BAYLEY ET ALS
vs.

INHABITANTS OF THE Towx oFr WELLS ET ALS.

York. Opinion, August 23, 1934.
MuxicipaL CorroraTions. Eauiry.

Individual taxpayers of a municipal corporation have not ordinarily the right
to sue for remedial relief, where the wrong, for which they seek redress, is one
which affects the entire community and not specifically those bringing the action.
An individual taxpayer has only the right to apply for preventive relief.

There is no constitutional prohibition against municipal corporations adjust-
ing differences which may arise between them.

In the case at bar, the plaintiffs were seeking remedial relief, for primarily

they asked for an accounting of money claimed to be due. Under the well estab-
lished rule in this State they had no standing in court.

In attempting to adjust these difficulties the town and the village were not
usurping any judicial function. They were not attempting to interpret a legis-
lative enactment but to settle a dispute peacefully. No constitutional mandate
requires that this town and this village should be committed to costly and con-
tinuing litigation at the instance of any taxpayer without themselves having the
right to control such litigation or to end it.

On report. A bill in equity brought by fifteen tax payers of the
Town of Wells, against the town, its selectmen and treasurer and
the Ogunquit Village Corporation for an interpretation of Chapter
203 of the Private and Special Laws of 1913, establishing the Ogun-
quit Village Corporation. Cause remanded to the sitting Justice
for a decree dismissing the bill. The case fully appears in the
opinion. : ‘

John P. Deering, for plaintiffs.

Hiram Willard,

Ray P. Hanscom, for defendants.

Walter E. Hatch, for Town of Wells.
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SrrTiNeg : ParTaneary, C. J., DunN, Stureis, Barnes, THaxTER,
Hupsox, JJ.

TraaxTER, J. This is a bill in equity brought by fifteen tax-
payers of the Town of Wells against the town, its selectmen and
its treasurer, and against the Ogunquit Village Corporation seek-
ing an interpretation of Section 3 of Chapter 203 Priv. & Spec.
Laws of Maine, 1913, establishing the Ogunquit Village Corpora-
tion. The bill also asks that the officers of the town of Wells be
restrained from paying certain money claimed to be due to the
village corporation from the town. An amendment to the bill prays
for the appointment of a master and for an accounting. After a
hearing the cause is before this court on report, on bill, answer,
replication and all admissible evidence.

The litigation grows out of a long standing dispute between two
municipal corporations formerly comprising the Town of Wells.
By the act of the legislature above referred to the Ogunquit Vil-
lage Corporation was created within the limits of the Town of
Wells. This act became effective July 1, 1913 subject to acceptance
by the town, which was given October 9th of the same year. To the
village were transferred certain of the functions formerly exer-
cised by the town in the area comprising the village, particularly
those relating to police, fire protection, construction and main-
tenance of roads, sewers, parks, public wharves and landings, and
to all matters concerning water supply and public lighting.

The village corporation was given no authority to assess taxes,
but the act provided that sixty percent of all town taxes, exclusive
of state and county taxes, collected from inhabitants and estates
within the territory of the new corporation should be paid by the
town to the Ogunquit Village Corporation.

The present controversy relates to money claimed by the plain-
tiffs to be due the Town of Wells from the village for the cost of
maintaining schools and schoolhouses within the limits of Ogunquit.

That portion of the act relating to this matter reads as follows:

“Sec. 3. (in part). With reference to the common schools which
are within the territory of said corporation there shall be paid to
the town of Wells by this corporation whatever amount is the
actual net cost to said town of Wells for maintaining said common
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schools and schoolhouses, located within the limits of said corpo-
ration, reference being had to the amount raised therefor by taxa-
tion and the amount which said town of Wells received from the
State of Maine for the maintenance of common schools. Said vil-
lage corporation shall annually pay to the town of Wells the sum
of seven hundred dollars to be used by said town in maintenance
of its high school.”

Almost immediately after the passage of the act creating the
village disputes arose over its interpretation. In 1923 these culmi-
nated in the filing of a bill in equity, and the case was reported to
the Law Court. The opinion, Ogunquit Village Corporation v.
Inhabitants of Wells, 123 Me., 207, 122 A., 522, determined among
other things that the phrase “actual net cost” in the above section
of the act meant the gross cost of maintaining schools and school-
houses less the amount received from the state in respect to the
scholars and estates in the village, and also less the sum received as
income on the town school fund, if any, appointed in the same way.

Unfortunately this decision did not end the trouble. The Town
of Wells claimed that Ogunquit should pay the actual net cost of
maintaining the common schools and schoolhouses out of the sixty
percent of the taxes, which were paid back to it after Ogunquit had
received credit on account of the state school fund. Ogunquit
claimed that the town should pay for the maintenance of common
schools and schoolhouses in Ogunquit out of the forty percent of
the taxes retained by the town, which were collected from the ter-
ritory of Ogunquit Village. Until 1932 the accounts between the
town and the village appear to have been settled by the town of-
ficials on the basis of their construction of the legislative enact-
ment and in accordance with their own methods of accounting.
The controversy then seems to have flared up anew ; and on petition
of Fred W. Bayley, one of the plaintiffs in this action, an article
was inserted in the warrant for the annual town meeting of Wells
in order that the matter might be acted on by the duly qualified
voters of the town. At the meeting Mr. Bayley moved that the
Town of Wells bring a suit in equity against the Ogunquit Village
Corporation for the cost of the Ogunquit elementary schools,
which was claimed to be unpaid. This motion was finally laid on
the table, and it was voted that a committee of three be appointed
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to act and cooperate with a committee appointed by the Ogunquit
Village Corporation. Committees were appointed from both the
town and the village. The report of this joint committee was filed
and accepted by the town and by the village corporation in meet-
ings, duly called, by Ogunquit on April 4, 1932, and by Wells on
December 6, 1932 ; and another joint committee was constituted to
present to the legislature amendments to the charter of the Ogun-
quit Village Corporation for the purpose of carrying into effect
the recommendations of the original committee. On December 8,
1932 the bill in equity now before us was filed.

The report of the original committee is significant. The members
of it seem to have approached the subject in a conciliatory spirit,
without bias, and with a sincere purpose to end a controversy
which was causing expense to both the town and the village and
engendering ill-will between them. The report says: “Your com-
mittee have not attempted to decide the issue involved, but have
worked more along the lines of a compromise and for the best in-
terest of both parties.” They then urge the two sides to “bury the
hatchet” so that the issue shall not again cause trouble between
them. The acceptance of the compromise by the voters in their
respective meetings is evidence of a similar desire.

The committee recommended in brief that the Town of Wells
should set off its claim for money past due against $20,000, which
Ogunquit had contracted to pay on an elementary school in Ogun-
quit; that the Town of Wells should wholly maintain the schools
and schoolhouses within the territory of Ogunquit; that Ogunquit
should not receive the sixty percent or in fact any percentage on
the portion of any money raised and appropriated by the town for
common schools, collected within the territorial limits of Ogunquit,
unless said portion of said town appropriation so collected within
the territory of the village should exceed five thousand dollars ; that
the amount which Ogunquit but for this provision would receive"
should be paid by the Town of Wells to the Wells School Board to
raise and improve the standard of the Wells High School; that
Ogunquit should be relieved from the obligation to contribute $700
annually for the support of the High School.

These major provisions of the report are cited, not because the
present case is concerned with their interpretation, but to show
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that the two parties to the dispute were making an earnest attempt
to arrive at a reasonable adjustment of their differences.

The plaintiffs argue that the act of the legislature purporting to
ratify the agreement between the town and the village is void, be-
cause it is an interference by the legislature with a judicial con-
troversy, which was pending in court, and hence violates the pro-
visions of Article III of the state constitution which prohibits the
exercise by the legislative, executive or judicial departments of any
powers properly belonging to either of the others. The defendants
question the right of the plaintiffs to bring this bill.

Individual taxpayers of a municipal corporation have not ordi-
narily the right to sue for remedial relief, where the wrong, for
which they seek redress, is one which affects the entire community
and not specifically those bringing the action. Eaton v. Thayer,
124 Me., 311, 128 A., 475 ; Tuscan v. Smith, 130 Me., 36, 153 A.,
289. This rule has its origin in a sound public policy, which holds
that municipal officers should not be subjected to litigation at the
suit of every dissatisfied taxpayer. This restriction, however, does
not apply where the taxpayer seeks to prevent the commission by
town officers of an illegal act. Both under the special provisions
now embodied in Rev. Stat. 1930, Ch. 91, Sec. 36, Par. XIII, and
" under the general equity powers given to the Supreme Judicial
Court in 1874, the individual taxpayer has the right to apply for
preventive relief. Tuscan v. Smith, supra.

In the case before us, however, these plaintiffs are seeking reme-
dial relief. Primarily they ask for an accounting of money claimed
to be due. The injunction prayed for against the payment of the
money by Wells to Ogunquit is merely incidental to such account-
ing. Under the well established rule in this state, they have no
standing in court.

These observations might well end this case. That there may,
however, be no misapprehension of our views on the suggested con-
stitutional question, a short comment on it is perhaps not out of
place. Neither these municipal corporations, nor the legislature
in ratifying their acts, were usurping any judicial function. The
parties were seeking not. to interpret the legislative act creating
the Ogunquit Village Corporation, not to decide a legal contro-
versy, but to settle peaceably a dispute between themselves. It
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would be a sad commentary on the purpose of a constitutional
limitation, if it should be so interpreted as to prevent the consum-
mation of so beneficent a result. Whether the towns might them-
selves without the sanction of the legislature have accomplished
this end, it is unnecessary to decide. The concurrent action of the
municipalities and the legislature certainly did no harm. That
this town and this village should be committed to costly and con-
tinuing litigation on this subject at the instance of any taxpayer,
without themselves having the right to control it or to end it, would
be an anomaly not required by any constitutional mandate.

Cause remanded to the sitting Justice for a
decree dismissing the bill.

Levi CorrLETTE vs. HErRMox W. HansoN.

Oxford. Opinion, September 15, 1934.

Oara. EviDENCE. JUDGMENTS.

The law is well settled that at Common Law a Notary Public cannot adminis-
ter an oath.

Verifications of judgments, as what they purport to be, is known as authenti-
cation.

To be received by our courts they are authenticated,
1. By an exemplification under the great seal of the foreign state,
2. By a copy proved lo be a true copy, or

3. By the certificate of an officer authorized by law, which certificate must
itself be properly authenticated. '

In the case at bar, the certificate of the judge of the foreign court was not
sufficient proof of the authority of the deputy registrar to exemplify the judg-
ment necessary for authentication, since there was no evidence of statutory
authority of the Notary who executed the jurat, to administer the oath.

The document, however, was admissible under the third provision set forth
above, inasmuch as Mr. Teed, the notary public, who administered the oath, qual-
ified as an attorney and barrister at law, and our court could well believe his
testimony.
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On exceptions by defendant. An action of debt on a judgment of
a foreign court. The issue involved fhe proving of such judgment.
Exceptions overruled. The case fully appears in the opinion.

J. F. Burns, for plaintiff.

Peter M. McDonald,

Arthur J. Henry, for defendant.

SirriNe: Parrancary, C. J., DunN, Sturcls, BarNes, THAXTER,
Hupsox, JJ.

Barxgs, J. This case comes up on exceptions to the admission
of evidence by a Justice of the Superior Court at trial by agree-
ment of parties without the intervention of a jury, with right of
exception as to rulings of law reserved to either party.

The action was of debt on a judgment of a foreign court.

Two exceptions were taken, but the only one relied on is to a
ruling that the certificate of the judgment, issued by an officer
authorized by the law of the land of the foreign court was authen-
ticated, within the meaning of the rule which allows the introduc-
tion of authenticated copies of foreign judgments, as evidence in
courts of this state.

The court of issue of the judgment was the Supreme Court of
Judicature for the Province of New Brunswick, Dominion of Cana-
da, King’s Bench Division.

The plaintiff presented a Copy of Judgment, attested and sealed
with the seal of said Court by the Deputy Registrar, at Fred-
erickton, in said Province and, annexed thereto, the certificate of
W. C. Hazen Grimmer, one of the Judges of said Court, of the same
date.

The certificate sets out that the maker was, on the date of
certification one of the Judges of the Court, that the attestant of
what is termed in New Brunswick an exemplification of the Judg-
ment was an officer of the Court, authorized by the law of the
Province to sign the exemplification, and that the signature was
genuine,

The oath was administered to Judge Grimmer by John F. H.
Teed, a notary public, and the seal of the latter affixed.

Authorization of the Deputy Registrar to exemplify must ap-
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pear in the case, else there would be no proof of recovery of the .
foreign judgment. It is true that Judge Grimmer in his certificate
asserted that the Deputy Registrar of New Brunswick is qualified
by the law of that Province to exemplify its judgments, but unless
it appears that the Notary Public who executed the jurat to his
certificate had authority to administer an oath, then the Judge’s
assertion was an unsworn statement. The law seems to be well
settled that at Common Law a Notary Public could not administer
an oath and since there is nothing in the record to show that there
is any statute in New Brunswick authorizing this to be done by a
Notary Public, Judge Grimmer’s certificate is not a sworn state-
ment, and not admissible alone as sufficient proof of the fact of the
authority of the Registrar to exemplify. It should have the sanc-
tion of an oath.

In spite of the fact, however, that Judge Grimmer’s certificate,
for reasons above stated, can not supply evidence of the authority
of the Deputy Registrar, the record contains what satisfied the
Justice below.

When Mr. Teed, the notary public, was on the stand as a witness
called by the plaintiff, the Certified Copy of Judgment was pre-
sented as an Exhibit, and the witness identified the signatures of
both the Judge and the Deputy Registrar. Referring to Deputy
Registrar McKay, Mr. Teed testified: “He is the man, or one of
the men, who is by law authorized to certify it.”

He also testified that the signature of the Deputy Registrar was
genuine.

Mr. Teed had qualified as an attorney at law and barrister at
law, in active practice in his profession before the Court of issue
of the judgment since 1911, and our Court could well believe his
testimony.

Verifications of judgments, as what they purport to be, is known
as authentication. To be received by our courts they are authenti-
cated,

1. By an exemplification under the great seal of the foreign state,

2. By a copy proved to be a true copy, or

8. By the certificate of an officer authorized by law, which certifi-
cate must itself be properly authenticated. Church v. Hubbart,

2 Cranch 187. 4 -
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In the case at bar the admissibility of the document was claimed
under the third heading above.

Its introductions was regular and proper, with the testimony of
witness Teed, if that were credible. Wigmore on Evidence, Vol. III,
Sec. 1679, Jordan v. Robinson, 15 Me., 167.

Nothing was adduced to attack the validity of the judgment or
the testimony of Mr. Teed, and the Court of issue was the Court
chosen by defendant here, as plaintiff there, the judgment being
for costs.

Exzceptions overruled.

NaroreoNn OUELLETTE aND EmMERIQUE CLOUTIER
s,

City or NEw York Insuraxce Co.

Cumberland. Opinion, September 20, 1934.

.
‘Wrirs. Trustee Process. CoORPORATIONS. INSURANCE.
R. S., Caapter 100, SEcTION 8.

Under the provisions of Rev. Stat. 1930, Ch. 100, Sec. 8, a trustee writ may be
served on a foreign corporation in the same manner as other writs are served
except that the service shall be by swmmons.

The qualification of a foreign corporation to do business within the state is
an assent by it to all reasonable conditions with respect to service of process.

There is no statute which requires a foreign insurance company to designate
an agent in the state other than the insurance commissioner for the sole purpose
of accepting service of process.

Rev, Stat. 1930, Ch, 95, Sec. 19, and Ch. 60, Sec. 119, in connection with Ch.
100, Sec. 8, authorize service on an agent of a foreign insurance company, but,
in the case at bar, at the time of the service of the process Saindon was not the
agent of the defendant.

In the absence of an estoppel on the part of the defendant to set up the re-
vocation of its agent’s authority, the plaintiffs had their option of serving their
summons either on the insurance commissioner or on one who was an agent in
fact of the company.
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No estoppel arose for there was no evidence that after the revocation of the
agent’s authority the defendant did anything to hold him out as its agent. The
failure of the defendant to request the insurance commissioner to revoke the
license of the agent did not constitute an estoppel because the plaintiffs did
not rely on such failure.

On report. An action of scire facias on a judgment against a
foreign insurance company. The issue involved the validity of serv-
ice of a trustee process on one who had been an agent of the de-
fendant, but whose agency at the time of service had been revoked.

Judgment for the defendant. The case fully appears in the
opinion.

Benjamin L. Berman,

David V. Berman, for plaintiffs,

Perkins & Weeks, for defendant.

Srrrine: Parrancary, C. J., Dux~, Sturcis, BArNEs, THAXTER,
Hupsox, JJ.

TraaxTeR, J. This case is reported to this court on an agreed
statement of facts. The issue is the validity of a service of process
on the defendant, a foreign insurance company, as trustee of one
Marie C. Roy. ’

Marie C. Roy was the owner of certain real estate. This defend-
ant insured the buildings against fire. The policy was issued by
one A. P. Saindon, a resident of Maine, who, on the date of the
issuance of the policy, was a duly appointed and licensed agent of
the defendant for the purpose of soliciting business and endorsing,
countersigning and issuing policies under the provisions of Section
122, Ch. 60, Rev. Stat., 1930, and with such authority as such
agent had expressly or as implied by law. The license issued to
Saindon under the provisions of said section of the statutes ex-
pired June 80, 1931. The buildings insured were destroyed by fire
February 23, 1931. The fire loss was subsequently adjusted; but,
prior to the payment to the insured of the amount due, these plain-
tiffs brought suit in the Superior Court for the County of Andro-
scoggin against the insured on a claim amounting to $214.88, and
alleged that the defendant herein was a trustee of the insured. On
March 16, 1931 a trustee summons was served upon Saindon by a
duly qualified deputy sheriff whose return is as follows:
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“Androscoggin, ss:

By virtue of the within writ, on the 16th day of March, A. D.
1931, at 2:05 o’clock in the afternoon I summoned the City of
New York Insurance Company, the within named alleged trus-
tee, to appear at court as within commanded, by giving in
hand to A. P. Saindon, its agent, a summons therefor.
RAYMOND L. POULIN,
Deputy Sheriff.”

On February 26, 1931 the defendant had revoked the appoint-
ment of Saindon as its agent and severed all relations with him,
but gave no notice of such action to the insurance commissioner of
the State of Maine and made no request for the revocation of his
license. Nor did the plaintiffs have any knowledge of such revoca-
tion. Saindon sent no word to the defendant of the service on him
of the trustee process. The insurance company filed no disclosure,
entered no appearance, was defaulted, and charged as trustee in
the sum of $229.89, and judgment therefor was rendered against
it on June 30, 1932.

The amount due on the insurance policy was paid to Marie C.
Roy in the sum of $228.54, and the balance to three mortgagees
having valid liens on the property. These payments were made
April 27, 1931, subsequent to the service of the trustee process on
Saindon, but without actual knowledge by the insurance company
of the existence of the trustee suit.

The present suit is a scire facias on the judgment claimed to
have been obtained against this defendant as aforesaid; and the
sole question is whether the service on Saindon under the circum-
stances was sufficient to charge the defendant as trustee.

Service of trustee process on all foreign corporations is pro-
vided for by Rev. Stat. 1930, Ch. 100, Sec. 8, which reads in part
as follows:

“All domestic corporations and all foreign or alien com-
panies or corporations established by the laws of any other
state or country, and having a place of business, or doing busi-
ness, within this state may be summoned as trustees, and trus-
tee writs may be served on them as other writs are served on
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such companies or corporations, except that the service shall
be by the summons described in section three of this chapter.”

The question to be determined, accordingly, is how are other
writs served on such companies.

The law is settled that a state is not required to admit a foreign
corporation to do business within its borders. The state may, there-
fore, make reasonable requirements with respect to substituted
service of process on a state officer or on a person to be designated
by the corporation ; and the qualifications of a foreign corporation
to do business within a state in accordance with the statutes per-
mitting its entry is an assent by it to all such reasonable conditions.
Bank of Augusta v. Earle, 13 Pet., 519, 10 Law Ed., 274 ; State of
Washington Ex Rel. Bond & Goodwin & Tucker, Inc. v. Superior
Court-of the State of Washington for Spokane County, 289 U. 8.,
361, 77 Law Ed., 1256.

Rev. Stat. 1930, Ch. 56, Sec. 106, provides for the appointment
by a foreign corporation of an agent upon whom process may be
served, whose appointment shall continue in force until revoked
by an instrument in writing designating some other person to act
in such capacity. This provision does not, however, apply to a
foreign insurance company, and no statute has been cited which
requires such company to designate an agent in this state other
than the insurance commissioner for the sole purpose of accepting
service of process. Service is, however, provided for in certain
specified instances.

Rev. Stat. 1930, Ch. 60, Sec. 118, authorizes service in a suit by
one having a claim against any foreign insurance company to be
made upon any duly appointed agent of the company. The original
action brought by these plaintiffs, however, was not on a claim
against the insurance company, but against Marie C. Roy. Assum-
ing that Saindon could then be regarded as the “duly appointed
agent” of the company, service could not be justified under this
clause. ’

Rev. Stat. 1930, Ch. 95, Sec. 22, provides that service is sufficient
if made on the person who signed or countersigned the policy. This
provision likewise does not apply, because it relates only to an
action on the policy of insurance. '
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Rev. Stat. 1930, Ch. 95, Sec. 19, and Ch. 60, Sec. 119, in con-
nection with Ch. 100, Sec. 8, authorize service of a trustee sum-
mons on an agent of a foreign insurance company. At the time,
however, of the service on Mr. Saindon his authority to act as
agent had been revoked.

In the absence of an estoppel on the part of the defendant to
set up the revocation of the agent’s authority, the plaintiffs had
their option of serving their summons either on the insurance com-
missioner as provided in Ch. 60, Sec. 119, or on one who was an
* agent of the company in fact.

The plaintiffs claim, however, that in any event the defendant
is estopped to deny the authority of Saindon as agent.

There is, however, nothing in the agreed statement to indicate
that, after the revocation of the agent’s authority, the defendant
did anything to hold him out as its agent. The plaintiffs’ only
claim is that the defendant filed with the insurance commissioner
no request for a revocation of the agent’s license as provided for
in Rev. Stat. 1930, Ch. 60, Sec. 123, and that his license to act as
agent did not expire until July 1, 1931. The provisions of Ch. 60,
Sec. 122, providing for the licensing of an agent by the insurance
commissioner, presuppose his appointment by the principal. In the
absence of any statutory provision requiring revocation of the
appointment to be recorded, such action could be validly taken by
the company at any time.

It is unnecessary to decide whether the failure of the defendant
to request the insurance commissioner to revoke the license of its
agent would under proper circumstances constitute an estoppel
against the company, for in this case one of the requisites of an
estoppel is lacking. It is admitted in the agreed statement that “the
plaintiffs and their attorneys had no actual knowledge, prior to
the entry of said trustee writ in court, as to whether or not said
record and files of the insurance department of the State of Maine
disclosed the granting or revocation of said appointment and li-
cense.” To raise an estoppel there must be, either by words or con-
duct, a misrepresentation of fact by one party and a reliance there-
on by another. In this case the second element is wanting.

Judgment for the defendant.
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Braine S. VirLes vs. Franx A. KorTy.

Somerset. Opinion, October 3, 1934.
Equrry. Preaping AND Pracrice. DEMURRER. MORTGAGES.

Where there is complete and adequate remedy at law, there is mo occasioni
for invoking the equity powers of the court.

Equity courts may decline relief on this ground even though the question is
not raised by the parties.

If a legal remedy ewxists but resorting to it incurs vexatious inconvenience,
involves extraordinary expense, annoyance or undue delay, equity may properly
assume jurisdiction. .

Flint ». Land Co. et als, 89 Me., 420, is not authority for resorting to equity

for the purpose of procuring a deﬂciency judgment, in a case devoid of compli-
cations such as existed there.

Foreclosure of real estate mortgages by equity process is permissible only
when foreclosure by legal methods is insufficient to give complete relief. In
such cases the equity court may determine whether or not plaintiff is entitled
to a deficiency judgment and fix the amount thereof.

In the case at bar, the law gave complete and adequate relief. There was no
occasion to resort to equity.

The cause ordered transferred to the law side of the court with approprlate
pleadings filed.

On report. To a bill in equity brought by plaintiff to ascertain
and recover the deficiency in amount between the value of property
recovered under foreclosure proceedings and the amount due on
mortgage note, defendant demurred on the ground that the plain-
tiff had a complete and adequate remedy at law. Demurrer sus-
tained. Case remanded to lower court for further proceedmgs. The
- case fully appears in the opinion.

Locke, Perkins & Williamson, for plaintiff.
Benjamin L. Berman,
David V. Berman, for defendant.
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Sritive: Parrancary, C. J., Duxny, STURGIS, Barxes, THAXTER,
Huvosox, JJ. ' :

PATTANGALL, C J. Bill in equity to ascertain and recover the
amount of a deﬁc1ency Jjudgment to which plaintiff is entitled, fore-
closure of real estate having been made by publication and value
of property being less than the mortgage debt. Case reported on
bill and general demurrer. Ground of demurrer that plaintiff has
complete and adequate remedy at law. " ‘

Demurrer must be sustained. Plaintiff has apparently a com-
plete and adequate remedy at law. “If there be such a legal remedy,
there is no occasion for invoking the equity powers of the court.”
Titcomb v. McAllister, 7 Me., 353. Equity courts may decline re-
lief on this ground even though the question is not raised by the
parties. They will not determine a purely legal question simply be-
cause the parties see fit to attempt to impose that duty on the
court. Roe v. Mayor and Aldermen, 80 N. J., Eq. 35, 86 A., 815.
True, it is not enough to bar equitable relief that a remedy at law
exists. Such remedy must be adequate to afford full redress both in
respect to the final relief sought and the mode of obtaining it.
A legal remedy may be inadequate because vexatiously inconvenient
or involving extraordinary expense and annoyance or undue delay.

None of these factors is present in the instant case. It appears
that at the time foreclosure process was begun, it was apparent to
the mortgagee that the value of the security was insufficient to
satisfy the debt. Mortgagor was a non-resident but owned certain
personal property within the jurisdiction of the Maine court. This
property was held for the benefit of mortgagee by means of this
bill inserted in a writ of attachment. v

But no such process was necessary. The note which the mortgage
was given to secure might have been sued at law and the same prop-
erty attached. Such a suit and attachment would not have waived
mortgagee’s rights as to his security, provided that his attach-
ment did not embrace it. The remedy at law was not only complete
and adequate, it was Just as efficacious as the remedy in equity and
just as convenient. It involved no more delay.

Plaintiff was, apparently, led to the use of the equitable remedy
by a study of the case of Flint v. Land Co. et als, 89 Me., 420,
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36 A., 634. There are features in that case which seem to distin-
guish it from the case at bar. The complainant there was not a
party to the deed in which one of the defendants, to whom the origi-
nal mortgagor had conveyed the mortgaged property, had assumed
and agreed to pay the mortgage. The case holds that although
implied assumpsit would lie against either defendant, equity fur-
nishes a concurrent remedy. A similar set of facts appeared in
National Bank v. St. Clair, 93 Me., 35, 44 A., 123, and an action
at law was upheld, but the court in that case intimated that equity
might also be resorted to for the purpose of avoiding circuity of
action and possible unnecessary delay. No complication of that
sort is apparent here and no excuse furnished for asking equitable
relief.

It is also suggested that because our statute permits foreclosure
of real estate mortgages by equitable process, it reasonably follows
that deficiency judgments may be awarded in equity. But our court
has repeatedly held that foreclosure by equitable process is permis-
sible only when the situation is such that foreclosure by legal meth-
ods is insufficient to give complete relief. Rockland v. Water Co.,
86 Me., 55,29 A., 935. In such cases, the equity court, having prop-
erly assumed jurisdiction in the first instance, is authorized to re-
tain it for the purpose of determining whether or not the mortga-
gee is entitled to a deficiency judgment and, if so, to fix the amount ;
but in a case such as the one before us, where legal foreclosure is ad-
mittedly sufficient, there is no reason for resorting to equity for
that purpose.

In accordance with the provisions of Sec. 16, Chap. 96, R. S.
1930, plaintiff’s rights may be protected in every particular by
the transfer of the case to the law side in the court below and the
substitution of appropriate pleadings for those now on file.

Demurrer sustained. ‘
Case remanded to lower court
for further proceedings.
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CuARLEs Gorr vs. GEorGE E. FILEs ET aLs.

Kennebec. Opinion, October 5, 1934.
Trover. EmMBLEMENTS. Boxps ror DEED.

Even though in default, one in possession of real estate, having the rights
of the obligee in a bond for a deed of it, is entitled to cut and remove the hay
thereon where, after such default, the obligor’s assignee has permitied him to
continue in possession and at the time of severance the equity of redemption has
not expired.

Refusal to allow one entitled thereto to take possession of hay and sale of,
the same to another constitutes conversion.

s

In the case at bar, the vendee was in actual possession, starting with the
consent of the vendor, and there being no evidence to the contrary, the pre-
sumption would be that it continued to be a permitted possession, even after
default,

The word “refusal” in the agreed statement of facts warrants an inference
either that the refusal was in consequence of a demand or that there was such
a refusal as waived the necessity of a demand.

On exceptions by plaintiff. An action of trover for conversion
of hay. Hearing was had before the sitting Justice of the Superior
Court as of the June Term, 1934, on an agreed statement of facts
with right of exceptions on matters of law reserved. To the decision
for the defendant, plaintiff seasonably excepted. Exceptions sus-
tained. As stipulated, case remanded to Superior Court, where
“damages are to be assessed” and then judgment be entered for
plaintiff. The case fully appears in the opinion.

Joly & Marden, for plaintiff.

Manley O. Chase, for defendants.

Sirrine: Parraneary, C. J., Dunn, Sturets, BarNes, THAXTER,
Hvupsox, JJ.

Hupson, J. Trover for the alleged conversion of forty tons of
hay. To a decision for the defendants rendered by a Justice of the
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Superior Court, who heard the case on an agreed statement of
facts without intervention of a jury, the plaintiff excepts.

Succinctly stated, the facts necessary for the determination of
the case are that on May 19, 1924, one George E. Files gave to
Napoleon Pouliot a bond for a deed of the farms from which this
hay was cut in the summer of 1933 by Vigue and Boldue, assignees
of the obligee’s rights. They entered into lawful possession of the
premises in April, 1932, and so remained until October, 1933. From
them the plaintiff purchased this hay December 11, 1933, but on
account of “the refusal of Files Brothers (the defendants) to allow
Goff, plaintiff, to take the hay” the plaintiff never received it and
as a consequence brought this action. ‘

The defendants are the sons and assignees of the original obligor;
their assignment dated May 12, 1933. It appears that the condi-
tion in the bond had been broken before the hay was cut and that
no payment on the purchased premises was made “during the time
Vigue and Bolduc were in possession.” There was no foreclosure.
Undisputedly the plaintiff’s vendors, Vigue and Bolduc, succeeded
to the rights of the original obligee in the bond and likewise the
defendants to the rights of its original obligor.

Did Vigue and Bolduc own this hay at the time they sold it to
the plaintiff? Thus is involved the right of one in lawful possession
of real estate bonded to him to cut and have as his own property,
hay, where at the time of the cutting the obligee is in default but
the obligor has not exercised his right to take possession,

Exactly as presented this has not been determined in Maine, al-
though it has been held that where there has been no default by the
obligee, he is entitled to the hay cut “if severed by him while, his
possession is allowed to continue.” Look v. Norton, 94 Me., 547,
550, 48 A., 117, 118. In that case no mention is made as to the
effect of a default but later in Harlow v. Pulsifer, 122 Me., 472,
475, 120 A., 621, 623, it is suggested by counsel that our Court
seemed to indicate that the right of the obligee is “a demise so long
as the purchaser” is not in default and to confine the right of sev-
erance and subsequent ownership to one “while in possession of
land under an unimpaired contract of purchase.” The language
just quoted from Harlow v. Pulsifer is only dicta, for in that case,
as well as in Look v. Norton, there was no default.
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In the latter case, our Court likened the relationship between
the obligor and obligee in a bond for sale of real estate, so far as
the ownership of crops is concerned, “to those of landlord and
tenant or mortgagor in possession and mortgagee,” and said:

“While a person in possession of real estate under a con-
tract of purchase, in some respects and for some purposes, is
not a tenant, yet, so far as his ownership of crops severed by
him while he remains in possession is concerned, his rights are
similar to those of a tenant. In a certain sense he is a tenant
at will.”

Does the fact of the default change the relationship and its
effect? We think not necessarily so. The vendor may permit one in
default “to continue in possession’ as much as one not in default.
It may be to the advantage of the mortgagee that the mortgagor so
remain, It would seem that where there is such permission the ven-
dor by it, in the absence of evidence to the contrary, prima facie
at least, manifests his willingness that the vendee during such pos-
session shall have the right to the crops planted and harvested by
him. Such conduct upon the part of the vendor, resulting in the
vendee’s performance of labor in planting and harvesting, as well
as the incurrence of other expense, would the vendor be credited
with a desire to deal fairly with the vendee, warrants an inference
that such permit granted to the vendee the right of full ownership
after severance. :

Before severance the vendor, where it is not otherwise provided,
may take possession of the land and the growing crops, but in case
of the exercise of a right of redemption, must give credit for their
fair value. If no redemption, the vendor holds them free from any
claim by the vendee.

In Killebrew et al. v. Hines et al., 10 S. E., 251 (N. C.), the
Court, in speaking of an earlier decision in that State, said:

“It plainly recognizes the right of the vendor in the absence
of any contract, express or implied, to the contrary, to take
possession of the growing—the unsevered—crops made by the
vendee, and the equitable right of the latter to have the same
devoted to the payment of the former, so far as it may be ade-
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quate. It further decides that when the vendor allows the ven-
dee to remain in possession of the land, and make a crop, and
sever the same, the former cannot recover the severed crop
from the latter, or third persons; and this rests upon the
ground of the presumed assent of the vendor to allow the ven-
dee to make and take the crop. The like rule applies to mort-
gagee and mortgagor.”

In the case cited there had been a default previous to the sev-
erance.

“A purchaser let into possession has, it has been said, the
same general rights with respect to crops raised by him as a
mortgagor would have, and, so long as there has been no de-
fault on his part or he is permitted to remain in the possession,
the crops raised and harvested belong to him. If the pur-
chaser’s right to possession has been forfeited by his default
in payment and a demand by the vendor for possession, he is
not entitled to the benefit of crops which he thereafter plants,
if his possession is terminated before they are harvested.”—
27 R. C. L., Sec. 275, page 541, and cases cited in Footnotes
14 and 15.

The defendants rely particularly upon Perley v. Chase, 79 Me.,
519, 11 A., 418, 419, but that case is clearly distinguishable be-
cause in it the hay was not harvested until after the expiration of
the equity of redemption, while in the case at bar foreclosure pro-
ceedings had not been instituted. Subsequently to the expiration
of the equity of redemption, the vendee not only has no right in
the property but then has no basis for belief that he still remains
in possession with any consent whatsoever of the vendor. In such
a case, as held in Perley v. Chase, supra, he is simply a tenant at
sufferance ; in possession no longer by consent but simply because
he has not been ousted as might a trespasser. Although still in pos-
session, no longer is he rightfully in possession, for it can not be
assumed after the equity or redemption has expired that the vendor
still permits the vendee to continue in possession.

As stated by Justice Virgin in Perley v. Chase, supra, . . . “when
the right of redemption has become ‘forever foreclosed,’ the relation
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formerly existing has become extinguished; and if without any
agreement, express or implied, the former mortgagor continues in
possession after the determination of the particular estate by which
he originally gained it, he thereby brings himself within the defini-
tion of a tenant at sufferance. ... And if a tenant at sufferance,
he is not entitled to emblements. . . . And if he were, emblements do
not include the grass which is not an annual crop.” Thus, Perley v.
Chase not only fails to support the defendants’ contention, but,
upon analysis and application to the facts in the instant case,
comes to the aid of the plaintiff.

We hold, therefore, that where no express provision is made by
contract, the deciding factor as to whether the crops belong to the
vendor out of possession or the vendee in possession, even though
there has been a default, depends on whether or not the vendor al-
lowed the vendee to be in possession at the time of severance. If so,
they become the absolute property of the vendee; otherwise, not.

What was the fact, then, in this case as to such permission? It
does not appear definitely in the agreed statement. It is a fact, how-
ever, that the vendee was in actual possession, starting with the
consent of the vendor, and there being no evidence to the contrary,
the presumption would be that it continued to be a permitted pos-
session, even after default. It seems that before severance a real
action had been brought by the vendor against the vendee but was
dismissed. The inference would be that the vendor in dismissing his
action intended to abandon his claim, at least for the present, and
to continue to allow the vendee to remain in possession ; either that,
or that the effect would be as though no such action had been
brought at all. After severance an action of forcible entry and de-
tainer was commenced but that could not affect title to this hay
previously perfected on severance.

We conclude, therefore, that the decision of the Justice in favor
of the defendants can not be upheld on the ground that the plain-
tiff failed to show title to this hay.

Counsel for the defendants claimed also that the plaintiff failed
to show conversion by the defendants. This contention is not sound,
for the agreed statement of facts shows that these defendants re-
fused to allow the plaintiff to take the hay, and, more than that,
sold it “to one Bickford and got down payment.” Clearly the de-
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fendants exercised such dominion over this hay “in defiance of and
inconsistent with” the plaintiff’s right as owner as to constitute
conversion. McPheters v. Page, 83 Me., 234, 22 A., 101 ; Leader v.
Telesphore Plante, 95 Me., 343, 50 A., 53.
Again, it is insisted that the exceptions can not be sustained be-
“cause the record does not show demand by the plaintiff and refusal
by the defendants. While it is true that the agreed statement does
not in so many words state that a demand for the hay was made,
yet it does say “the refusal of Files Brothers to allow Goff, plain-
tiff, to take the hay is the conversion claimed.” The word “refusal”
just quoted warrants an inference either that the refusal was in
consequence of a demand or that there was such a refusal as waived
the necessity of a demand.
Ezxceptions sustained. As
stipulated, case remanded to
Superior Court, where “damages
are to be assessed” and then
judgment be entered for plaintiff.

IngABITANTS OF TowN oF FarmineToN ws. WirLiam F. MINER.
(Trial Docket Nos. 116 and 118.).

InmaBiTANTS OF Towx oF FarMineToN vs. WiLLiam F. MINER.
('Trial Docket No. 117.)

InuaABITANTS OF TowN oF FarMINcTON ws. J. A. BLAKE.

Franklin. Opinion, October 27, 1934.
Municiean Corporations. Towx Orricers. R. S., Cmar. 19, Skcs. 56-57

Superintendents of schools, required by R. 8., Chap. 19, Secs. 56 and 57 to an-~
nually return to the school committees of the towns under their supervision and
to the State Commissioner of Education a certified list of the names of persons
of school age in each of the towns, are authorized, whenever it is necessary, to
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employ other persons at the expense of the town to make the preliminary can-
vass for the census.

In the case at bar, it appearing that the superintendent’s bill for expenses
incurred in attending a superintendents’ convention was approved by the school
committee and paid from the treasury of the town of Farmington on the order
of its municipal officers, in as much as the particular school appropriations from
which the payment was made is not reported, it can not be held that the pay-
ment of these expenses was an illegal expenditure of public moneys.

The town of Farmington was not compelled by law to make an allowance to
its superintendent of schools for travelling expenses incurred in connection with
the supervision of its schools, but it had a right to do so if it saw fit.

In the absence of proof to the contrary, it must be presumed that the school
committee and municipal officers of Farmington, in approving and ordering the
payment of the superintendent’s travelling expenses, used moneys lawfully ap-
propriated for that purpose.

In Section 5, Chapter 206, Private and Special Laws of 1891, by which the
school committee of Farmington was created, the town was charged with the
duty of furnishing a suitable and convenient room for the superintendent’s office
and the meetings of the school committee.

It appearing that the school committee formally authorized the superintendent
of schools to hire a room in a private house for an office and pay a rent therefor
of fifteen dollars a month, and approved the rent bills as they were presented,
and the municipal officers, chargeable with notice, drew town orders therefor for
more than six years, the town is bound and can not recover the moneys so paid
out.

The person who received the rent for the use of his room as an office for the
superintendent and the school committee, for the same reasons, can not be com-
pelled to make restitution.

On report on an agreed statement of facts. Actions of assumpsit
brought by the Inhabitants of the Town of Farmington to recover
town moneys alleged to have been illegally received or disbursed by
William F. Miner, superintendent of schools. In each case judg-
ment for the defendant. The cases fully appear in the opinion.

Frank W. & Benjamin Butler, for plamtiffs.

Benjamin L. Berman,

David V. Berman, for defendants.

Strrine: Parrancary, C. J., Duny, Sturets, BarNes, THAXTER,
Huypsox, JJ.



164 TOWN OF FARMINGTON 7. MINER. [133

Sturets, J. In these actions, the Inhabitans of the Town of
Farmington seek the restitution of public funds used and disbursed
by the defendant, William F. Miner, while acting as superintendent
of schools. The actions are brought in assumpsit on account an-
nexed with the general money counts attached, and, with the con-
sent of the parties, are reported on an agreed statement of facts.
In accordance with the general rule, all technical questions of
pleading must be deemed to be waived.

The case states that the public schools of Farmington are under
the direct control of a school committee of five members who per-
form the duties and have the powers prescribed in Chapter 206 of
the Private and Special Laws of 1891, except as the same have been
further defined and modified by subsequent general legislation.
Originally, this school committee elected the superintendent of
schools of the town, fixed his compensation, and directed and super-
vised the performance of his duties. Pursuant, however, to the
provisions of Chapter 188 of the Public Laws of 1917 and acts
amendatory thereof, the town of Farmington was combined with
the towns of New Vineyard and Temple into a school union, and a
Joint committee made up of the school committees of the several
towns was organized as required by law. Since that time, the schools
of Farmington have been under the supervision of the superintend-
ent elected by the joint supervisory committee of the union. On
June 29, 1927, the defendant, William F. Miner, who had been
superintendent of the schools of Farmington since 1923, was elect-
ed superintendent of this union for a term of five years and on
June 2, 1932, he was re-elected for a further term of two years.
The instant suits concern his expenditures during these terms of
office.

The first action reported, which is docketed in the trial court
as two actions numbered 116 and 118 but argued here as one case,
is assumpsit to recover moneys expended in the years 1928 to 1932
inclusive for taking a census of persons of school age in the town
of Farmington. Under the general statutes then in force, super-
intendents of schools in the state were required to annually return
to the school committees of the towns under their supervision and
to the State Commissioner of Education a certified list of the
names and ages of all persons in each of the towns between the
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ages of five and twenty-one years, corrected to the first day of
April. P. L. 1919, Chap. 83; R. S. Chap. 19, Sec. 56 and 57. Fol-
lowing the practice of former years, the defendant Miner, in mak-
ing the school census of Farmington, employed one Frank Hemin-
way to make a canvass of all persons of school age in the town and
upon this census based his certified returns. The wages paid were
the same as in previous years and the same person was employed.
The claim now made is that it was the duty of the superintendent,
under the statute, to personally make the annual school canvass
and census, and the employment of another for that purpose at
the expense of the town was unauthorized.

This contention can not be sustained. The school census is the
basis of a large annual apportionment of state school funds to the
several towns and cities. R. S. Chap 19, Sec. 213. All superintend-
ents of schools in the state, union or otherwise, and regardless of
the school population under their supervision, are required to
certify these returns annually in order that the apportionment of
state funds may be made as provided by law. To the end that this
school census may be accurate and complete, 1t is provided that,
if it appear that the census returns of any town have been inaccu-
rately taken, the governor and council may require the census of
such town to be retaken and returned and appoint persons to
perform that service, “and such persons so appointed shall take
the same oath, perform the same service and receive the same com-
pensation out of the same funds as the person or persons who took
the school census in the first instance.” R. S. Chap. 19, Sec. 57.
In this provision, we find a legislative recognition of the well-known
fact that in larger cities and towns, and in some of the school
unions, it is entirely impractical, if not impossible, for the super-
intendents of schools to personally canvass the school population
and attend to their other necessary supervisory duties, and, when-
ever it is necessary, they may employ other persons at the expense
of the town to make the preliminary canvass for the annual school
census. We are of opinion that recovery in the first actions re-
ported is based on an erroneous construction of the law and must
be denied.

In the next suit to be considered, the first item in the account
annexed is for money which the defendant Miner drew as reim-
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bursement for expenses incurred in attending a superintendents’
convention. His bill for this disbursement was approved in advance
by the school committee and paid from the treasury of the town
on the order of the municipal officers. It does not appear in the
case stated from what appropriations this money was drawn. It
came to the superintendent in an order from the treasurer which
included other items approved by the school committee and certi-
fied by the superintendent. It is true that it was not a proper
charge against the state school funds nor money raised by the
town for the support of the common schools by the per capita tax,
nor money which the town is required to appropriate for the spe-
cific school purposes enumerated in R. S. (1916) Chap. 16, and
R. S. (1930) Chap. 19. It always has been, however, and still is
within the power of the municipalities to raise such amounts in
addition to the required appropriations as they may deem neces-
sary and proper. Piper v. Moulton, 72 Me., 155, 166 ; Sawyer v.
Gilmore, 109 Me., 169, 174, 83 A., 673; Revised Statutes, Chap.
5, Sec. 78. The progress and advancement of our educational sys-
tem demands trained superintendents, educated, experienced and in
touch with modern school methods and practices, and it is now
generally recognized that the conventions of superintendents, as
well as teachers, have a real educational value and tend to promote
the efficiency of those attending. Under the broad powers given
towns to raise money-for school purposes by our laws, we can not
lay down the rule that the payment of the expenses of a superin-
tendent to a convention is an illegal expenditure of public moneys.
Nor can we assume that the school committee of Farmington ap-
proved the payment of the expenditure here questioned and the
municipal officers drew orders for it on moneys which were not
legally available for that purpose. If the contrary is true, it does
not appear in the agreed statement and can not be here inferred.

The next item in the second action to be considered, is a charge
against the defendant Miner for moneys which were paid him as
an allowance for the use of his automobile in the performance of
his official duties. When he was first elected superintendent of this
school union, the joint committee of the towns apportioned his
salary and added a travel allowance which they were not author-
ized to grant. R. S. Chap. 19, Sec. 64. However, each year during
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the first term of the superintendent’s appointment, the school com-
mittee of Farmington approved this charge and the municipal
officers recognized its propriety by drawing orders on the treasury
for its payment. Under the statutes then in force, the town was not
compelled to make this payment. It had a right to do so, however,
if it saw fit. It was not in itself an unlawful expenditure of public
moneys. Again, the presumption favors the legality of the action
of the school committee and the municipal officers of Farmington
and is not rebutted. '

The final charge in this second action is for money paid for the
rent of an office for the superintendent. In Section 5 of Chapter
206 of the Private and Special Laws of 1891, the Act by which
the school committee of Farmington was created as already noted
in this opinion, is expressly provided that a suitable and con-
venient room shall be furnished by the town for the superintend-
ent’s office and the meetings of the school committee, wherein shall
be kept their records. The agreed statement of facts shows that
on April 8, 1926, when the defendant Miner was serving as super-
intendent of schools of Farmington and before the union now exist-
ing had been formed, the school committee, adopting his recom-
mendation that the room in the high school building then used as
an office was inadequate and needed for other purposes, authorized
the superintendent to hire an apartment in the building of one E.
W. Milliken and there equip and use one of the rooms for the office,
paying the owner $15 a month as rent. Without further formal
action, this arrangement was made and continued after Farming-
ton was combined into the school union and until December, 1932,
the rent being paid regularly to the owner on bills approved by the
school committee and included in requisitions for which the muni-
cipal officers drew town orders. It was the duty of the town to
furnish a suitable and convenient room for the superintendent’s
office and the meetings of the school committee. It is not made to
appear, and we can not assume, that the municipal officers did not
know that the room in the Milliken apartment was hired as an
office when year after year they drew orders for the payment of
the rent. It may be, as the case states, that they were not con-
sulted. about the matter and never formally approved: it, but we
think it must be inferred that they had full knowledge of what was
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being done and acquiesced in it. Even if the superintendent of
schools and the school committee did not have authority to hire and
pay the rent of this office, the supplemental approving and rati-
fying action of the municipal officers binds the town. Dennison v.
Vinalhaven, 100 Me., 136, 60 A., 798.

The final action reported is against the defendant, J. A. Blake,
who is the owner of the building in which, since 1932, the super-
intendent of the union has maintained his office. Rent has been paid
him just as it was to the owner of the Milliken apartment, and,
seeking to recover it back, Farmington sues him instead of the
superintendent. For the reasons already stated, recovery in this
action must be denied.

In each of the cases brought forward on this Report, the man-
date must be o

Judgment for the defendant.

STATE or MaINE vs. Linwoop H. MosLEY.

Hancock. Opinion, November 6, 1934.

CrimiNaL Law. PLEADING AND Pracrice. EvmeExce. New Triar.

Neglect or refusal of a presiding Justice to instruct as to matters of law, in
absence of evidence requiring such an instruction, is no cause for sustaining an
appeal.

In a criminal case, a motion filed for a new trial should be submitted to the
presiding Justice and, if denied, appeal taken. Practice differs in civil cases.
Evidence that is merely impeaching and having no probative force as to sub-
stantive. facts does not warrant a new trial even though such evidence satisfies
other rules governing newly discovered evidence.

Evidence competent as tending to prove one cause of action is not to be ex-
cluded because it also tends to prove other and graver wrongs.

If a presiding Justice rightly admits or excludes evidence, though he give
an erroneous reason for so doing, exceptions will not lie to the ruling. The
question is not whether the presiding Justice placed the admission or the exclu~
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sion of the testimony on right grounds but whether or not it was competent
testimony.

Failure of the presiding Justice to limit the application of admissible evidence
is no cause for exception unless request is made for an appropriate instruction.
Failure to make such request is regarded as a waiver of right in that respect.

In the case at bar, there was sufficient credible evidence to warrant the jury
in believing, beyond a reasonable doubt, and therefore, in finding, that the re-
spondent was guilty as charged. No injustice was done him by a refusal on the
part of the court to disturb the verdiet.

On appeal, exceptions, and special motion for new trial. Re-
spondent, tried for murder at the September Term, 1933, of the
Superior Court for the County of Hancock, was found guilty. A
general motion to set the verdict aside was overruled and appeal
taken. Exceptions to the admission of certain evidence was also
taken, and later a motion for new trial on the ground of newly
discovered evidence was filed. Motion and exceptions overruled.
Appeal dismissed. Judgment for the State.

Clyde R. Chapman, Attorney General,

Percy T. Clarke, County Attorney, for State.

Blaisdell & Blaisdell,

Fred L. Mason, for respondent.

Sitrine: Parraneart, C. J., Duxn, Sturcis, Barnes, THAXTER,

JJ.

Parranearrn, C. J. Appeal and exceptions. Respondent, in-
dicted for murder, was tried and convicted of that crime. A gener-
al motion, in the usual form, to set the verdict aside was filed below
and overruled. Appeal was taken. Exceptions to the admission of
certain evidence were seasonably taken and allowed. Later, motion
was filed for new trial on newly discovered evidence. At the hearing
before this Court, it was also urged that the failure of the presid-
ing Justice to sufficiently state the law as to one feature of the
case was cause for new trial and might properly be considered un-
der the appeal, no instructions having been requested and no ex-
ception taken covering the point. ,

The record admits the homicide. There is no dispute but that re-
spondent shot and killed one Elwood Gilley. It is not claimed that
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he intended to do so. The theory of the State was that respondent
intentionally shot and wounded one Delia Hooper and, in doing so,
by mischance killed Gilley who was standing near her. The theory
of the defense was that respondent did not intend to shoot anybody,
but that a gun held by him was accidently discharged, the injury
to Mrs. Hooper and the death of Gilley resulting.

It appeared that respondent and his wife, with Gilley and Mrs.
Hooper, were spending the day together, a portion of the time at
a lobster pound and the remainder at a farm belonging to respond-
ent. During the day, respondent and the two women drank more or
less liquor. The four ate lunch together and, after lunch while the
men were temporarily absent, the women took a short nap. After
the men returned, respondent and his wife walked to the pasture to
look at some cows, Gilley and Mrs. Hooper remaining at the farm-
house. There was no evidence of drinking after lunch time, but
there was evidence tending to show that during the earlier portion
of the day, Mrs. Hooper and Mr. Mosley were intoxicated. There
is also evidence tending to show that respondent made improper
advances to Mrs. Hooper which she rejected. In the late afternoon,
the party was about to break up and preparations were being made
to leave the farm, when the shooting occurred.

In the corner of the kitchen of the farmhouse were two shotguns,
one belonging to respondent, one to Gilley. It was with the latter
weapon that the shooting was done. There were but four persons
present when it occurred, respondent, his wife, Mrs. Hooper and
Gilley. Respondent did not avail himself of his right to testify. The
Jjury, therefore, was dependent upon his wife and Mrs. Hooper, so
far as oral evidence was concerned, for the necessary information
upon which to base its verdict. According to Mrs. Hooper, respond-
ent pointed the shotgun directly at her head. Observing his action,
Gilley who was standing between them threw up his arm either to
protect her or to interfere with respondent’s aim. The weapon was
discharged and the shot took effect in Gilley’s arm and chest and
in Mrs. Hooper’s face and neck.

According to Mrs. Mosley, respondent, at Gilley’s request, start-
ed to take the gun from the house to hand it to its owner, who had
asked for it, and while respondent was standing in the doorway,
Gilley and Mrs. Hooper being outside, she (Mrs. Mosley), not
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knowing the exact situation, abruptly closed the door in such a
way that it struck her husband and caused the accidental discharge
of the gun. ‘

The jury apparently accepted Mrs. Hooper’s version and re- -
Jjected that of Mrs. Mosley. In support of the general motion,
counsel for respondent argued, and not without support in the
record, that Mrs. Hooper’s story presented certain inconsistencies
and contradictions which tended to discredit her. The claim is made
that she was intoxicated and therefore unable to remember just
what did happen and that she has, at different times, varied her
relation of the events.

The evidence of intoxication is not carried to a point which would
convince that she was not capable of appreciating everything of
importance that occurred, nor does the fact that in minor details
she was somewhat vague and uncertain indicate that she was not
truthful as to the main facts which her testimony tends to establish.
Respondent shot and killed Gilley. He shot and wounded Mrs.
Hooper. There is no doubt about either of these facts. Mrs. Hooper
may be wrong as to the place where respondent was standing when
he did the shooting and as to where she and Gilley stood. But we
are not impressed with the importance of the evidence on these
points, nor would we regard it as remarkable that after such an
occurrence she should be somewhat confused as to the exact details
of the events immediately preceding the shooting. The evidence
indicates that the shots were fired from a gun held at the shoulder
of respondent and pointed directly at Mrs. Hooper’s face. Her
wounds and those of Gilley, shots lodged in a building near where
they were standing, tend to sustain such a theory. The jury was
entirely justified in assuming that the witness was endeavoring to
answer truthfully and that her testimony, so far as it bore upon
the real issue, was correct and could safely be relied upon.

On the other hand, the only other witness who testified regard-
ing the main facts was the wife of the respondent, who was success-
fully impeached and whose story is inherently improbable. We can-
not say that the jury erred in rejecting it.

It was also argued that the appeal should be sustained because
the presiding Justice neglected to instruct the jury with regard to
the law concerning intoxication as affecting ability to form an
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intent. There was no occasion to do so. No claim was made that
respondent was sufficiently under the influence of liquor to require
such an instruction and there was no evidence warranting it. On
the contrary, the opposite appeared.

The situation was entirely unlike that in State v. Wright, 128
Me., 404, 148 A., 141, on which respondent relies. In that case, the
issue was whether or not respondent was guilty of involuntary man-
slaughter, the homicide having been caused by his negligent act.
The presiding Justice instructed the jury that there was no dis-
tinction between criminal and civil negligence and, although no
exception was noted, the instruction was so plainly wrong and the
point involved so vital that a new trial was ordered on the ground
that the verdict must have been based upon a misconception of the
law, following the rule laid down in Pierce v. Rodliff, 95 Me., 346,
50 A, 82; and Simonds v. Maine Tel. & Tel. Co., 104 Me., 440,
72 A., 175.

The appeal must be dismissed.

The motion for new trial on the ground of newly discovered evi-
dence is without merit. It might properly be dismissed on the
ground that it is not before the Court. The procedure followed was
applicable to a civil, not a criminal, case. The distinction is care-
fully made and the governing rule clearly stated in State v. Gustin,
123 Me., 307, 122 A., 856. But even had correct practice been fol-
lowed, respondent would not benefit by this motion. The newly dis-
covered evidence consisted of statements that Mrs. Hooper had,
after verdict, contradicted the testimony given by her. Such evi-
dence would have no probative force as to the facts. Its only effect
would be impeaching. A new trial may not be granted on newly
discovered evidence of that character. Shalit v. Shalit, 126 Me.,
291, 138 A., 70.

The sole exception relied on relates to the admission of certain
rebuttal evidence offered for the purpose of impeaching Mrs. Mos-
ley. She was asked, in cross examination, whether she had not, in
interviews with the state officials, made statements contradictory
to those given in her testimony. She was unable to recall certain
specific questions and answers but stated she had not previously
given a truthful account of what happened at the farm house,
“keeping as far away from the truth as possible.” In order to show



‘Me. ] STATE OF MAINE v. MOSLEY. ' 173

that her contradictory statements related to material matters, the
State offered evidence as to what she really did say at the inter-
views in question. Counsel for respondent objected to the admission
of the testimony and, his objection being overruled, excepted.
There is no merit in this exception. The evidence was clearly ad-
missible in rebuttal.

But during the argument concerning its admission, the presiding
Justice said, “I think it is admissible as tending to rebut the in-
ference to be drawn on the statement of Mrs. Mosley to the effect
that she was inside when she heard the explosion.” In this, he un-
questionably erred. The testimony had no probative force as to
the facts. It was only admissible as affecting her credibility. But
the objection was general. No exception was taken to the remark
made by the trial judge and no request was made to limit the appli-
cation of the evidence. The objection was squarely to its admission.

“That evidence otherwise competent and admissible as tending to
prove one cause of action also tends to prove other and graver
wrongs, does not make it any the less admissible for the original
purpose.” State v. Farmer, 84 Me., 436, 24 A., 985; Plourd v.
Jarvis, 99 Me., 163, 58 A., 774 ; Beaudette v. Gagne, 87 Me., 534,
33 A., 23, O’Brien v. White & Company, 105 Me., 308, 74 A.,721;
People v. Doyle, 21 Mich. 221.

“It has been considered that if a Judge decides right though
he may give erroneous reasons for so doing, yet no ground is
thereby afforded for sustaining a writ of error; and we have re-
peatedly decided in such cases that the excepting party was not
aggrieved and when in such cases exceptions have been taken, we
have overruled them.” Warren v. Walker, 23 Me., 453.

“If testimony is material and admissible on one ground, it is not
reversible error to admit it on another and untenable ground.”
Lausier v. Hooper, 112 Me., 333, 92 A., 179.

“It is a matter of very little consequence whether a reason as-
signed by a Judge at nisi prius for his ruling is or not technically
accurate and sound. Doubtless what may be denominated a sound
legal instinct produces many correct results upon the admissibility
of testimony when the Judge who made them might not be ready
to state the true reason with precision or even with a perfect com-
prehension of the proper grounds upon which the admission or ex-
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clusion should be placed. The question before us is not whether the
presiding Justice placed the admission of the testimony upon ex-
actly the true ground but whether or not it is competent testi-
mony.” State v. Wagner, 61 Me., 178,

“An objection to the failure of the Court to charge the jury
upon a specific point cannot be raised for the first time by an as-
signment of error to the appellate court.” People v. Raher, 92
Mich., 165, 52 N. W., 625, 31 A. S. A,, 575.

“Error cannot be based upon the failure of the trial court to
give instructions when no request was made for them.” Wragge v.
Railroad Company, 47 S. C., 105,25 S. E., 76, 58 A. S. R., 70.

“It cannot be objected to on appeal that evidence properly ad-
missible for a certain purpose was admitted without instruction
limiting its application to such purpose where no request was made
for such instruction.” Hasbrouck v. Western Union Telegraph Co.,
107 Ia., 160, 77 N. W.,1034,70 A. S. R., 181.

“Here the only question can be what the proper means are for
avoiding the risk of misusing the evidence. It is uniformly con-
ceded that the instruction of the Court suffices for the purpose;
and the better opinion is that the opponent of the evidence must
ask for that instruction; otherwise, he may be supposed to have
waived it as unnecessary for his protection.” Wigmore on Evi-
dence, Vol. 1, Sec. 13, p. 42.

We think that respondent was not prejudiced by the failure of
counsel to request an instruction limiting the application of the
rebutting testimony. The only evidence on the vital point of the
case, on which a theory of purely accidental shooting could have
been predicted, was that of Mrs. Mosley. In any view of the matter,
she was so discredited that no jury would have been justified in
relying on her testimony.

A study of the entire record convinces us that the jury was
warranted in believing, beyond a reasonable doubt, and, therefore,
in finding, that the respondent was guilty as charged. No injus-
tice is done him by a refusal on the part of this Court to disturb
the verdict.

' Motion and exception overruled.
Appeal dismissed.
Judgment for the State.
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I~ RE Frank R. McLavy.

Kennebec. Opinion, November 8, 1934.
Pusric Urirrries. INTeERPRETATION OF STATUTEs. P. L. 1933, CHaAP. 259.

In the interpretation of a statute, the controlling consideration is the legisla-
tive intent, and that must ordinarily be found in the words which the legislature
has used to define its purpose. If the phrasing is unambiguous, the court has
no power to correct supposed errors or to read into an enactment a meaning at
variance with its express terms.

At the same time the court is not bound because of mere words to construe a
statute contrary to its plain spirit.

In the case at bar, the court held it clear from the language used that the
legislature delegated to the Public Utilities Commission the duty of determining
what carriers should be entitled to permits as of right, and then, pending the
issuance of a permit, gave permission to operate without a permit to those car-
riers who should file their application within the fifteen day period.

To hold that the fifteen day period was a limitation on the time within which
all contract carriers claiming to operate as of right must file their applications
would do violence to the language used.

On exception to a ruling of the Public Utilities Commission in-
volving the interpretation of Public Laws 1933, Chap. 259, Sec. 5,
Par. C. Exception sustained. The case fully appears in the
opinion.

Currier C. Holman, for petitioner.

Frank M. Libby, for Public Utilities Commission.

Sirrineg: Parranearry, C. J., Duxx, Sturets, BArNEs, THAXTER,
Hvupsox, JJ.
Parraxcary, C. J., Hupsox, J. Dissenting.

Traxter, J. This case is before us on an exception to a ruling
of the Public Utilities Commission, and involves the interpretation
of Public Laws 1933, Chap. 259, Sec. 5, Par. C.
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This statute became effective June 30, 1933, and provides for
the regulation of the operation of motor trucks for hire on the
highways of the state. Section 5 applies to so-called “contract car-
riers” which are designated as operators of motor vehicles, other
than common carriers, transporting for hire freight or merchan-
dise over regular routes within the state. Such business is declared
to be affected with a public interest ; and it is provided that no such
carrier shall operate within the state without having obtained a
permit therefor from the Public Utilities Commission. The condi-
tions are prescribed under which such a permit shall be issued, and
then follows a clause providing for the issuance of permits to cer-
tain of such carriers as a matter of right. It reads as follows:

“A permit shall be granted as a matter of right when it
appears to the satisfaction of the commission, after hearing,
that the applicant has been regularly engaged in the business
of a contract carrier as herein defined within this state, from
the first day of March, 1932 ; and in such cases, operation may
lawfully be continued pending the issuance of such permit,
provided application therefor is made within 15 days from the
effective date of this act.”

The petitioner was a contract carrier entitled to a permit as a
matter of right within the meaning of the above exception. On
November 10, 1983, four months and ten days after the act be-
came effective, he filed with the Public Utilities Commission an ap-
plication for such a permit. The Commission dismissed his petition
on the ground that his application should have been filed within
fifteen days from the effective date of the act.

The petitioner contends that the legislature did not intend to im-
pose a fifteen day limitation on the filing of applications for per-
mits under this section, but was providing, pending a decision by the
commission, for the operation of trucks without a permit by those
contract carriers who should file their applications within the fif-
teen day period. '

In the interpretation of a statute, the controlling consideration
is the legislative intent, and that must ordinarily be found in the
words which the legislature has used to define its purpose. If the
phrasing is unambiguous, the court has no power to correct sup-
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posed errors or to read into an enactment a meaning at variance
with its express terms. The Atlantic and St. Lawrence Railroad
Company v. Cumberland County Commissioners, 28 Me., 112, 120;
Hersom’s Case, 39 Me., 476, 481 ; State v. Howard, 72 Me., 459,
464 ; Pease v. Foulkes, 128 Me., 293, 297, 147 A., 212,

At the same time, it is true that there is something more to a
statute than its phraseology, and that the court is not bound be-
cause of mere words to construe an act so as to defeat its obvious
intent. The plain spirit of a law governs rather than the words which
are used to define its purpose and indicate its scope. Some flexibil-
ity is essential in the proper interpretation of statutes. Holmes v.
Inhabitants of Paris, 15 Me., 559 Carrigan v. Stillwell, 99 Me.,
434, 59 A., 683 ; Craughwell v. Mousam River Trust Co., 113 Me.,
531, 95 A., 221; Sullivan v. Prudential Insurance Company of
America, 131 Me., 288, 160 A., 777. The necessity for such a rule
is well stated in a recent case. “It rescues,” said the court, “legisla-
tion from absurdity. It is the dictate of common sense. It is not
Jjudicial legislation; it is seeking and enforcing the true sense of
the law notwithstanding its imperfection or generality of expres-
sion.” State v. Day, 132 Me., 38, 41, 165 A., 163, 164.

The interpretation placed by the Public Utilities Commission on
this statute seems to us not only contrary to its terms, but as un-
necessary to rescue the act from absurdity or to enforce the true
sense of the law. The phraseology is distorted to carry out a sup-
posed intent of the legislature. The sentence in question provides for
the granting of a permit as a matter of right, if the applicant has
been regularly engaged in the business of a contract carrier from
March 1, 1932. Then follows a rather necessary provision permit-
ting a continuation of operation pending the issuance of the permit
“provided application therefor is made within 15 days from the
effective date of this act.” If we approach the solution of this ques-
tion without any preconceived idea as to what the legislature may
or may not have intended, it seems perfectly clear from the lan-
guage used that the legislature delegated to the Public Utilities
Commission the duty of determining what carriers should be en-
titled to permits as of right, and then, pending the issuance of a
permit, gave permission to operate without a permit to those car-
riers who should file their applications within the fifteen day period.
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Such an interpretation of the statute is entirely reasonable. What
is more, it is in exact accord with the wording.

To hold that the fifteen day period is a limitation on the time
within which all contract carriers claiming to operate as of right
must file their applications is to do violence to the language used.
To find such a meaning it is necessary to transpose the clause in
question from the end to the beginning of the sentence so that the
act will read as follows: “Provided application is made within fif-
teen days from the effective date of this act, a permit shall be
granted as a matter of right . .. .” With this change it would be
perfectly clear that the limitation applied to the time within which
all applications should be made. The ease with which the legislature
could have made such a meaning clear militates strongly against
the interpretation of the commission in this instance.

The duty of the court is to apply the language which the legis-
lature has used, not to modify it. If the phrasing is unambiguous
and does not carry out the legislative intent, it is for the law mak-
ing body to correct the error.

Ezxception sustained.

DISSENTING OPINION.

Hvupson, J.  With exceeding regret do I find myself unable to

concur in the majority opinion of the Court. On the contrary, I
agree with the unanimous decision of the Public Utilities Commis-
sion. :
Involved herein are the interpretation and construction of a por-
tion of Par. C, Sec. 5, Chap. 259 of the Public Laws of 1933. Its
language is stated in the majority opinion. About the facts there
is no dispute. They appear in the opinion.

The Commission ruled adversely to the petitioner “in that he did
not file his application within fifteen days from the effective date of
said Act.” Thus we have to determine whether or not a contract
carrier, applying to the Commission for a permit as a matter of
right and basing his claim on this statute, must file his application
therefor within the said fifteen days. We deal particularly with the
last clause in said Par. C, which reads: “provided application
therefor is made within fifteen days from the effective date of this
Act.”
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To what does this proviso apply? The Commission ruled that it
applied to the application for a permit as a matter of right. The
majority of this Court hold that it applies only to the continued
operation pending the issuance of such permit.

That this clause, commencing with the words “provided applica-
tion therefor,” is relative and qualifying, there can be no doubt.
Then to what does it relate and what does it qualify? The general
rule is that “relative and qualifying words and phrases, grammat-
ically and legally, where no contrary intention appears, refer
solely to the last antecedent.” Lewis’ Sutherland on Statutory
Construction, Sec. 420, p. 811. The last antecedent to the quali-
fying words, “provided application therefor,” consists of the words
“such permit” immediately preceding the word “provided.” Those
words, “such permit,” however, have further reference and rela-
tionship, but to what? The only permit previously mentioned is the
permit that may be granted as a matter of right. Consequently,
the qualifying words of the clause relate back entirely over the in-
tervening provision as to the operation pending the issuance to the
permit to be granted as a matter of right. There can be no ques-
tion that the words “such permit” and the words “a permit” refer
to the same permit. That being so, the words “provided application
therefor” must necessarily qualify and limit the right to obtain such
a permit. The restriction, then, imposed by this qualifying clause
is, in effect, that one entitled to receive the permit as a matter of
right must make his application within the said fifteen days.

This interpretation not only does not violate the general rule
above quoted, but entirely conforms with it, for, as already stated,
we relate the qualifying words solely to the last antecedent.

Still another test to determine what this dependent clause quali-
fies is to consider the word “application” in it and to trace it back
through the statute. We would discover if this word “application”
as it there appears has reference to the application for the permit
as a matter of right, or to any other application, particularly one
on which to base a right of operation pending issuance. It is to be .
noted that no mention of the necessity of any application at all is
made in the statute with reference to continuance of operation
pending issuance. Antecedent to the qualifying words “provided ap-
plication therefor,” only one application is expressly provided for,



180 IN RE: FRANK R. MCLAY. [133

‘and we should not imply that there is any necessity for an applica-
tion to be filed by one who would lawfully continue operation pend-
ing the issuance.

The word “application,” then, in the three qualifying words
above mentioned, must have reference to the only application there-
inbefore mentioned, which has to do with the granting of the permit
as a matter of right. Consequently, this word “application” appear-
ing within the qualifying clause itself, and necessarily referring to
the application for the permit as a matter of right, shows that that
which is limited to the fifteen day period is that application. My
construction of the statute, then, is that such an applicant must
make his application within the fifteen days, and if he does, he has
a legal right to continue to operate pending the issue of such per-
mit without any action whatsoever by the Commission.

It need hardly be said that we are attempting to discover and
declare the legislative intent underlying the enactment of this
statute. “In the interpretation and construction of statutes the
primary rule is to ascertain and give effect to the intention of the
Legislature. As has frequently been stated in effect, the intention
of the Legislature constitutes the law.” 25 R.C. L., Sec. 216, p.960.

“Where the meaning of a statute or any statutory provi-
sion is not plain, a court is warranted in availing itself of all
legitimate aids to ascertain the true intention; and among
them are some extraneous facts. The object sought to be ac-
complished exercises a potent influence in determining the
meaning of not only the principal but also the minor provi-
sions of a statute. To ascertain it fully the court will be great-
ly assisted by knowing, and it is permitted to consider, the
mischief intended to be removed or suppressed, or the neces-
sity of any kind which induced the enactment.” Lewis’ Suther-
land on Statutory Construction, Vol. I1, Sec. 456, p. 864, and
cases cited in footnote 25,

What was the intention of the Legislature? Fortunately the pur-
poses of this legislation appear in Section 1 of the Act under the
heading “Declaration of Policy.” Therein it is disclosed that the
need of this law was to remedy conditions already harmful to the
public and in the interests of the public not longer to be tolerated.
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The rapid increase of trucks is mentioned, as well as their ineffec-
tive regulation. Their use in creating dangers and hazards on pub-
lic highways is emphasized as well as the purpose of creating a
safer condition for the general public. The benefits to the highways
themselves in less and better regulated traffic are indicated. Like-
wise, the relief of congestion is alluded to, and in this section we find
a declaration of policy purposing a minimum of such trucks “ad-
Jjusted and correlated so that highways may serve the best interest
of the general public.” It would seem, thus, clearly to appear that
there was in the minds of the legislators a most urgent need of im-
mediate regulation involving the licensing of a smaller number of
operators, some of whom would be preferred applicants, having
been so engaged as truck operators, and others unpreferred who
would undertake the business anew. To effect such a result in the
most natural way, as well as most equitably, considering the rights
of applicants, it would be necessary upon the enactment of this
legislation to determine forthwith who and how many should be
accorded the right by the Commission to engage in this semi-
private business on the public highways.

When you pause to consider the benefits desired of accomplish-
ment by this legislation and “the mischief intended to be removed
or suppressed,” the urgency of the situation and the consequent
necessity for the law, it is self-evident that quick action under it is
imperative. A construction that would permit the filing of applica-
tions indefinite as to time, later than the fifteen days, even after
months, or perhaps years, if within a reasonable length of time,
would most seriously affect, if not entirely destroy, the accomplish-
ment of the purposes and the policy of the law as set forth in Sec-
tion 1. My associates hold, in effect, that the contract carrier,
simply to obtain a right to continue operation pending the issue of
a permit as a matter of law, must file his application within fifteen
days from the effective date of the Act, but that to obtain the per-
mit to operate as a matter of right for an indefinite length of time
the application may be filed any time if within a reasonable length
of time. I can not believe that the Legislature ever so intended. I
can see no reason whatever for indefiniteness of time when applying
for the right which is of the greater importance, viz: to operate
indefinitely, and definiteness of time, the fifteen days, in which to
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apply for the right to operate simply during the issue of the license
a matter of so much less importance. Such construction leaves the
Legislature in the position of having made a specific limitation in
time as to that which is only incidental and no definite provision for
the principal,

Furthermore, such a construction also makes possible this re-
sult. We have two classes of applicants, the preferred, that is, the
carrier who has been operating since March 1, 1932, and who be-
cause of that fact is entitled to a permit as a matter of right; and
the unpreferred, the new applicant. Suppose: B, C, D, and others,
unpreferred applicants, present their applications within the fif-
teen days. To such of the latter as are necessary to perform the
service, the Commission grants permits. Months later along comes
A, a preferred applicant, claiming a permit as a matter of right
when the field of service has become exhausted. He can not be
denied, for he is entitled to the permit as a matter of right. The
permits of the unpreferred already granted can not well, if at all,
be recalled. Thus, the efficacy of the statute is impaired and there
is at least a partial return to conditions as they existed before its
enactment. Now it would seem that in order to accord justice to all
applicants, the legislators would have considered that it was es-
sential to fix a definite time in which preferred applicants could
come before the Commission to claim their rights. The Commission
should know as early as possible those who, having preferred
rights, would claim them, so that it might determine whether there
was any occasion for the issuance of permits to the non-preferred.

In the settlement of an estate, were there a certain sum for dis-
tribution between preferred and unpreferred claimants, how un-
natural and unlikely it would be for the Legislature to pass a law
providing a short definite time in which unpreferred claimants
could present their claims and no time at all in which preferred
claimants could file their claims. Such legislation would be most
unwise and would lead only to needless delay and long continued
uncertainty in the determination of the rights of the estate’s credi-
tors.

Furthermore, such a construction, while fixing definitely the
fifteen days for application for right to operate pending the issue,
not only leaves indefinite the time for application by the preferred
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claimant, but imposes upon the Commission the burden of deter-
mining whether the preferred claimant is filing his application
within a reasonable length of time. The reasonable length of time
depends upon the particular facts pertaining to the claimant’s
case. What might be reasonable for Mr. A might be found to be
unreasonable for Mr. B, though A’s claim were presented subse-
quently to B’s. I can not believe the Legislature intended to burden
the Commission with the determination of such reasonableness of
time by applicants.

The Commission’s interpretation of this statute “rescues legis-
lation from absurdity. It is the dictate of common sense.” State v.
Day, 132 Me., 38, 41, 165 A., 163, 164.

It is my judgment, then, that would we give efficacy to the in-
tent of the Legislature in the enactment of this law, this Court
should overrule the exception and sustain the decision of the Com-
mission.

ParTancary, C. J., joins in this dissent.

Kinrinen’s Cask.

Knox. Opinion, November 8, 1934.

WorkMEN’s COMPENSATION ACT.

Whether there is a disability due to injury is a question of fact. Whether
there is causal relation between injury and disability is likewise a question of
fact.

On appeal respecting administration of the Workmen’s Compensation Act,
cognizance is taken of questions of law only. .Decisions of the Industrial Acai-
dent Commission, upon questions of fact, are not subject to review.

In the case at bar, the finding that the evidence did not show causal relation
between traumatic injury and tuberculosis, cannot be set aside. Findings of es-
sential facts are conclusive on the courts.

Workmen’s compensation case. On appeal from a decree of a
sitting Justice affirming a decree of the Industrial Accident Com-
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mission dismissing the petition of plaintiff for further compensa-
tion. Appeal dismissed. Decree below affirmed. The case fully ap-
pears in the opinion.

Frank H. Ingraham, for plaintiff.

Robinson & Richardson, for defendant.

Sirrine : Parraxcarw, C. J., Duxwy, Sturcts, BArnes, THAXTER,
Hvupsox, JJ.

Duxn, J. This proceeding is under the workmen’s act, for
compensation for further disability. 1929 Laws, Chap. 300, now
R. S. (1930), Chap. 55, Sec. 1 et seq. The Industrial Accident
Commission, a single member sitting, refused to make a new award,
and dismissed the petition. A justice of the Superior Court, as was
his ministerial duty, rendered a decree to enforce the rights of the
parties upon the facts as found by the commissioner. The case
comes forward on appeal.

The employee, a quarryman, was accidentally injured on Octo-
ber 31, 1929, a piece of granite flying from a blast rupturing his
left eyeball, the sight of the eye being eventually completely lost.
The injury was an incident natural to his work, in addition to hav-
ing been received within the scope of employment. Compensation
was paid, in accordance with a duly approved agreement, for pre-
sumed total disability, for one hundred weeks. Final settlement
receipt, dated October 26, 1931, was officially filed.

On January 5, 1932, the claimant, now appellant, brought his
petition on the ground that his condition of actual partial loss of
earning capacity was compensable. Morin’s Case, 122 Me., 338,
120 A., 44 ; Foster’s Case, 123 Me., 27, 121 A., 89.

He alleged that the quarry accident had resulted in loss of sight
of his eye; also “caused a run down condition which developed into
a* high fever, and later pleurisy which developed into tubercu-
losis. .. .”

The statute of limitations was pleaded by the respondent, but
abandoned.

In answer to the petition, there was denial that the condition
existing subsequent to the one hundred week period was caused by
the industrial hurt for which there had been the allowance and pay-
ment of compensation.
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The issue was that of causal connection between injury to the
eye and later pulmonary tubercular affliction. There was medical
testimony, more or less conflicting in nature, from several wit-
nesses ; also other testimony and evidence. None need be narrated.

It was not claimed that there was any direct linking of injury
and disease, but that, due to the injury, vitality of the injured per-
son was lowered to a stage where his susceptibility to the disease
was increased. Whether there is disability due to injury is a ques-
tion of fact. Pass’s Case, 232 Mass., 515, 122 N. E., 642; Dono-
van’s Case, 243 Mass., 88, 137 N. E., 34. Whether there is causal
relation between injury and disability is likewise a question of fact.
McCarthy’s Case, 231 Mass., 259, 120 N. E., 852.

The commissioner, on consideration of the evidence, found and
decided against the claim for compensation. He determined, in
effect, that the testimony which had been produced as tending to
establish causative relationship, was insufficient for that purpose.
The finding has support in legally admissible evidence.

“The employee,” to quote from the findings, “failed to sustain
the burden of proving either that any incapacity to work which has
existed since the date of last payment of compensation is the result
of the accident to the left eye . . ., or that any incapacity to work
which has existed since the date of last payment of compensation is
the result of a pre-existing physical condition which was aggravat-
ed or accelerated by the accident to the left eye. . . .”

Counsel for the appellant has argued that the decision of the
commissioner is reviewable. His brief cites Orff’s Case, 122 Me.,
114,119 A, 67, and Ferris’ Case, 132 Me., 31, 165 A., 160. As for
those cases, neither rules the one at bar. The authority of a case as
a precedent is limited to the point adjudged. Beal v. Warren, 2
Gray, 447, 459.

On appeal respecting administration of the Workmen’s Compen-
sation Act, cognizance is taken of questions of law only. Hight v.
York Manufacturing Company, 116 Me., 81, 100 A., 9; West-
man’s Case, 118 Me., 133, 106 A., 532 ; Mailman’s Case, 118 Me.,
172, 106 A., 606; MacDonald v. Pocahontas Coal & Fuel Com-
pany, 120 Me., 52, 112 A., 719; Williams* Case, 122 Me., 477,
120 A., 620. Decisions of the Industrial Accident Commission,
upon questions of fact, are not subject to review. This has been
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declared repeatedly. Some of the cases include: Simmons’ Case, 117
Me., 175, 103 A., 68; Westman’s Case, supra; Mailman’s Case,
supra ; Gauthier’s Case, 120 Me., 73, 113 A., 28; Gray’s Case, 120
Me., 81, 113 A., 32; Jacque’s Case, 121 Me., 353, 117 A., 306;
Williams® Case, supra; Henry’s Case, 124 Me., 104, 126 A., 286;
Weleska’s Case, 125 Me., 147, 131 A., 860 ; Beverage’s Case, 126
Me., 601, 138 A., 628; Miller v. Naughler Brothers, 128 Me, 540,
146 A., 912.

The finding in the instant case, that the evidence did not show
causal relation between traumatic injury and tuberculosis, cannot
be set aside. McCarthy’s Case, supra; DePietro’s Case (Mass),
187 N. E., 773. Findings of essential facts are conclusive on the
courts. Lemelin’s Case, 123 Me., 478, 124 A., 204.

The appeal presents no question for review.

Appeal dismissed.
Decree below affirmed.

C. Wavrrace Harmon, TRUSTEE
vs.

Axxie M. Perry axp Ernwix E. PErRY, ET ALs.

York. Opinion, November 9, 1934.

Bankrueprcy. FRAUDULENT CONVEYANCES,

In actions brought under U. S. Statute 1898, Chapter 541, Sec. T0e, in the State
Courts to avoid fraudulent transfers of the bankrupt’s property, the question
whether a particular transfer is or is not fraudulent as to creditors depends up-
on the laws of the state where the transfers were made.

The burden of proving that conveyances were made in fraud of creditors is
upon the party bringing the action.

Fraud is never presumed. It must always be established by clear, full and con-
vincing proof.

Surmise, suspicion or comjecture are not substitutes for proof.
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A voluntary transfer or gift by a husband to a wife is prima facie fraudulent
if at the time he is indebted, and, if the transfer or gift embraces all of the
property which the husband possesses, the probative force of the preswmption is
of the strongest. In such case, it is immaterial whether the grantee or donee i3
conversant of the fraud.

If a transfer or gift is made by a debtor for a valuable and adequate consid-
eration, it is valid unless there is a fraudulent intent on the part of the trans-
feree.

A walid prior indebtedness owed to the grantee by the grantor may be a suf-
ficient consideration for a conveyance by an insolvent debtor.

It is not fraudulent as a matter of law for a debtor to pay one creditor for
the purpose of giving him a preference over others. This is true as between hus-
band and wife.

Supposition, conjecture, guess or mere theory is not proof of fraud.

By making parties to the transactions attacked his witnesses, the complainant
in the case at bar was bound by their statements, except as they were contra-
dicted by credible evidence of probative value.

On the evidence in this case, the defendant, Elwin E. Perry, was a bona fide
purchaser for value of the property which his father, the bankrupt, conveyed to
him.

The validity of his sale of this property to Lillian P. Nichols not being con-
tradicted, she was an innocent purchaser without notice and acquired a good
title as against the creditors of the bankrupt.

The Ocean National Bank, on the record, was a bona fide holder for value of
the notes and mortgage given by Lillian P. Nichols to Elwin E. Perry as part of
the purchase price of the property which he acquired from the bankrupt.

Neither Lillian P. Nichols nor the Ocean National Bank being made parties to
this proceeding, their equities could not be adjudicated.

It appearing that the defendant, Elwin E. Perry, when he purchased the
homestead from his mother which she had acquired from the bankrupt, paid
therefor adequate consideration for what he received, on the record he was a
transferee without fraudulent intent.

The deeds by which the defendants took title from the bankrupt, on their face,
establish their titles, and the Trustee in Bankruptey acting in behalf of the
creditors of the original grantor must impeach the deeds by proof, not theory.

The evidence in this case does not show fraud which will avoid the conveyances
of the bankrupt here attacked.
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On appeal. A bill in equity brought by the Trustee of the bank-
rupt estate of Albert G. Perry of Wells seeking to set aside con-
veyances made by the bankrupt to his son and wife, and alleged to
be in fraud of his creditors. The sitting Justice sustained the bill,
and ordered the properties in controversy, conveyed to a master to
sell, pay the outstanding mortgages and turn over the balance of
the proceeds for distribution among creditors. Appeal was taken
by the defendants. Appeal sustained. Decree in accordance with the
opinion. The case fully appears in the opinion.

John P. Deering, for plaintiff.

Spinney & Spinney, for defendants.

Sitrivg : Parrancary, C. J., Duny, Sturcis, BArRNEs, THAXTER,
Hupsox, JJ.

Sturets, J.  This is a bill in equity in which the Trustees of
the bankrupt estate of Albert G. Perry of Wells in the County of
York and State of Maine seeks to set aside certain conveyances
alleged to have been made with the intent to hinder, delay or de-
fraud his creditors and prevent the properties from being dis-
tributed under the Bankruptcy Laws of the United States.

It is alleged and admitted that on October 11, 1928, Albert G.
Perry transferred and conveyed to his son, Elwin E. Perry, a de-
fendant in this action, a parcel of land in Wells, containing about
three acres and subject to a mortgage to the Sanford National
Bank of Sanford, Maine. On November 1, 1928, he conveyed to his
wife, the defendant Annie M. Perry, his homestead also situated in
Wells and subject to a mortgage to one Fred H. Bridges. He owned
no other property of any substantial value at that time.

It is further alleged that, when the bankrupt made these con-
veyances, he was insolvent, contemplated bankruptey and intended
to defraud his creditors, as his grantees then had reasonable cause
to believe. It is denied that either Annie M. Perry or Elwin E.
Perry were bona fide purchasers for value or that the holders of
the titles to the equities of redemption in the properties are bona
fide holders for value.

On November 7, 1930, Albert G. Perry was adjudicated a bank-
rupt in the United States District Court for the Southern District
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of Maine, and this complainant, as Trustee of his estate, instituted
this proceeding. The defendants, in their several answers, deny the
charges made against them. The sitting Justice hearing the cause
sustained the bill and ordered the defendants to convey their inter-
ests in the properties in controversy to a master appointed to make
a sale, pay the outstanding mortgages and turn the proceeds over
for distribution among the bankrupt’s creditors. The case comes
forward on appeal.

The Trustee brings this action under U. S. Statute 1898, Chap.
541, Sec. 70 e, U. S. C. A. Title 11. That clause of the Bankruptcy
Act gives the Trustee authority to avoid any fraudulent transfers
of his property by the bankrupt “which any creditor of such bank-
rupt might have avoided,” but whether a particular transfer is or
is not fraudulent as to creditors depends not upon the Bankruptcy
Act, but upon the laws of the state where the transfers are made.
Woodman v. Butterfield, 116 Me., 241, 101 A., 25; Holbrook v.
International Trust Co., 220 Mass., 151, 154, 107 N, E., 665;
Small v. Gilbert, 56 Fed. (2d), 616.

The burden of proving that the conveyances in question were
fraudulent is upon the complainant. Fraud is never presumed. It
must be always established by clear, full and convincing proof.
Grant v. Ward, 64 Me., 239 ; Frost v. Walls, 93 Me., 405, 45 A.,
287 ; Small v. Gilbert, supra, The charge of fraud is a serious one,
and it is well settled that to sustain an allegation of fraud there
must be more than surmise, suspicion or conjecture, which are not
substitutes for proof. Bartlett v. Blake, 37 Me., 124, 127 ; Minott
v. Johnson, 120 Me., 287, 113 A., 464, 465; Adams v. Ketchum,
129 Me., 212, 151 A., 146 ; Thibodeau v. Langlais, 131 Me., 132,
159 A., 720.

In support of his essential allegations, the complainant called
the bankrupt and his wife, the defendant Annie M. Perry, and made
them his witnesses. They testified that the conveyances in question
were made in good faith, for valid and adequate considerations, and
at a time when bankruptey was not contemplated. There is no con-
vincing evidence to the contrary. The defendant, Elwin E. Perry,
testifying for the defense, denied that either his transactions with
his father, Albert G. Perry, or his subsequent dealings with his
mother, Annie M. Perry were fraudulent, and the few disinterested
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witnesses who testified had no direct knowledge of the facts and
circumstances attending the conveyances. Under the general rule,
the complainant, in making the parties to the transactions his wit-
nesses, is bound by their statements, except as they are contradict-
ed by credible evidence of probative value. Kirby v. Canal Co., 46
N. Y. S, 777; Voorhees v. Unger, 135 N. Y. S., 113, 115; Dun-
more v. Padden, 262 Pa., 436, 105 A., 559 ; Entwisle v. Seidt, 115
Fed., 864.

Albert G. Perry formerly operated a garage with his brother in
Boston. Sometime prior to 1919, he came to Kingfield, Maine, and
went into the lumbering business. In 1919-20, he was a foreman on
a logging job in Amherst, Nova Scotia. In 1921, he ran a store in
Newport, Maine, and in 1922 came back to Wells and bought a
farm from one Fred Bridges, paying $6500 for it subject to a
mortgage for $4500 which he assumed. This Bridges farm was his
homestead and is the property which, after he had sold off two lots
to one Souther, he conveyed to his wife on November 1, 1928, as
here alleged. Mr. Perry later bought a piece of woodland from
Arthur Littlefield, a house from Fred Pinkham and a parcel of land
with the buildings thereon known as the Susan Jacobs place. He
disposed of the Pinkham and Littlefield lots and sold off part of the
Jacobs lot with the buildings on it. Sometime in 1927, Mr. Perry
sold his brother his interest in the garage in Boston and received
$10,000 for it. This he used, as he says, to reduce his mortgages
and pay for or improve other properties he had previously ac-
quired.

It does not appear to be necessary to go into the details of his
other business ventures. He traded in real estate somewhat exten-
sively and, as a side issue, carried on a grain business. He operated
at a loss and finally in 1928, had used up his money and owned no
property of any value except his homestead and a part of the
Jacobs lot, so-called. He admits that at the time he could not pay
his debts on demand or in the usual course of business, but shows
that he was not heavily in debt and was not being pressed by his
creditors. Except for a note for $800 due his uncle, Edward S.
Larrabee, who is the largest unsecured creditor proving his claim
in the pending bankruptcy proceedings, he has since paid practi-
cally all his then outstanding bills. According to Schedule A-3-4
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of his petition in bankruptcy, his unsecured indebtedness, outside
the Larrabee note and a few small items, amounts to about $700,
which has been contracted since he conveyed these properties.

The first transfer to be considered is that made to the defendant,
Elwin E. Perry. He testifies without contradiction that on August
3, 1926, his father agreed to sell him what remained of the Susan
Jacobs property, which was then vacant land, for $1,000, and he
paid the purchase price with money borrowed from one Fred Pink-
ham on his note indorsed by his father. He then built overnight
camps with money he was earning and $1,000 which he borrowed
from the Sanford National Bank on a mortgage which his father,
who still held title to the property, gave in the first instance, and
he later assumed. Albert G. Perry, the father, confirms this state-
ment and denies that he had any title or ownership in the camps
built upon the Jacobs lot. They both testify that, when on October
11, 1928, Mr. Perry conveyed this property, his son had already
paid the full value of the land and built and paid for the buildings
on it. The son denies that he knew that his father was in financial
difficulties or that his purchase was in any way tainted with fraud.
The statement of these witnesses concerning this transaction are
in no way refuted. On the evidence, the defendant, Elwin E. Perry,
was a bona fide purchaser for value of the Jacobs property. The
suspicion of bad faith on his part, which the complainant finds in
the record and argues on the brief, can not overcome the affirma-
tive evidence offered in his behalf. Were this not so, the land he
bought is not now open to reconveyance to the trustee in bank-
ruptcy. On May 2, 1930, Elwin E. Perry sold it for $4500 with the
camps he had built on it to Lillian P. Nichols, who paid him $1,000
in money, assumed the mortgage already on the property to the
Sanford National Bank then amounting to $800, and gave him a
second mortgage for $2,700. The validity of this transaction is not
questioned. Lillian P. Nichols was an innocent purchaser without
notice and acquired a good title as against the creditors of the
original vendor. Neal v. Williams, 18 Me., 391 ; Erskine v. Decker,
39 Me., 467 ; Butler v. Moore, 713 Me., 151. The Nichols note and
mortgage have since been assigned as collateral security for notes
of Albert G. Perry and Annie M. Perry to the Ocean National
Bank, which apparently is a bona fide holder for value. It is not
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made a party to this proceeding nor is Lillian P. Nichols, the hold-
er of the equity of redemption in the Jacobs land. Their equities
can not be disregarded, much less destroyed, in this proceeding.

It is conceded that, when Albert G. Perry went to Ambherst,
Nova Scotia, his wife accompanied him and at that time took with
her and deposited $2,167 in the Canadian Bank of Commerce. She
~says this was her money saved from her earnings and increased by
the current rate of exchange between the United States and
Canada. Nothing to the contrary is shown. While in Nova Scotia,
she cooked in a logging camp, and $556.02 saved from her wages
was added to her deposit. When they came to Newport, Maine, she
brought her money, amounting to more than $2,700, with her.
There she bought a house paying down $500 and giving or assum-
ing a mortgage for $1,200 as a part of the purchase price. She
later sold her equity in this property for $1,200, making a profit
of $700 on the sale. All her money which she brought back from
Nova Scotia, together with the proceeds of her Newport house,
amounting to more than $3,400, she says she loaned to her hus-
band, and, when on November 1, 1928, he conveyed the homestead at
Wells to her, she gave him credit for these advances and paid him
$400 in money which she had earned and saved taking overnight
guests and serving meals to transients. Her testimony as a witness
for the complainant is that, inasmuch as she assumed the mortgage
on the homestead then amounting to $2,208, she paid more than
$6,000 for the property which she received, which was its full value.
It is not made to appear that the consideration she claims to have
paid was inadequate.

A voluntary transfer or gift by a husband to a wife is prima
facie fraudulent if at the time he is indebted, and if the transfer or
gift embraces all the property which the husband possesses, the
probative forces of the presumption is of the strongest. In such
case, it is immaterial whether the grantee or donee is conversant of
the fraud. Seavey v. Seavey, 114 Me., 14, 95 A., 265 ; Robinson v.
Clark, 76 Me., 493 ; Call v. Perkins, 65 Me., 439. On the other
hand, if the transfer or gift is made for a valuable and adequate
consideration, it is valid unless there is a fraudulent intent on the
part of the transferee. Seavey v. Seavey, supra; Spear v. Spear,
97 Me., 498, 54 A., 1106 ; Blodgett v. Chaplin, 48 Me., 322. And
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a valid prior indebtedness owed to the grantee by the grantor may
be a sufficient consideration for a conveyance by an insolvent debt-
or. It is not fraudulent as a matter of law for a debtor to pay one
creditor for the purpose of giving him a preference over others.
This is true as between husband and wife. Seavey v. Seavey, supra;
Hanscom v. Buffum, 66 Me., 247 ; Michaud v. Michaud, 129 Me.,
282, 151 A., 559.

It is true that the defendant, Annie M. Perry, in her testimony is
somewhat vague and uncertain as to the times when she advanced
her money to her husband and the specific amounts which she
turned over. She kept no books and took no notes, but says she
kept a record of her loans on pieces of paper which have been lost
or destroyed since she received the conveyance from her husband
and they squared accounts. The fact remains, according to her un-
controverted testimony, that she turned over to him more than
$3,400 in money and expected it to be repaid. The doubts which
grow out of her lack of verifying proof of her assertions give good
ground for suspicion and conjecture. But *“supposition, conjec-
ture, guess or mere theory will not suffice. The effect of the evidence
must be more exact.”” Minott v. Johnson, supra. This is not a case
where the wife “never expected any payment” when she loaned
money to her husband as in Seavey v. Seavey, supra.

Title to the bankrupt’s homestead remained in his wife for
nearly a year. They were indebted to Conant and Haskell on a
note secured by a second mortgage on a house in Bath, and the few
facts in evidence indicate that the mortgagees brought suit and at-
tached the homestead. The son, Elwin E. Perry, came to his
mother’s assistance and purchased it from her together with her
common interest in a property in Kingfield which was worth less
than $1,000 and had descended to her from her mother. He bor-
rowed $1,000 of Willis Underhill on a second mortgage on the
homestead and turned it over to his mother, who paid Conant and
Haskell and obtained a release of the attachment on the homestead.
He assumed the first mortgage then amounting to $2,208 and held
by Fred Bridges, and when he sold his Jacobs lot and camps to
Lillian P. Nichols, to which reference has already been made, he
paid his mother the $1,000 and the notes and mortgage for $2,700
he received in that transaction. The aggregate of his payments
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was more than $6,900 and would appear to have been an entirely
adequate consideration for the properties which he then purchased.
Here again, on the face of the record, he was a transferee without
fraudulent intent, paying a valuable and adequate consideration
for what he received.

The complicated and involved dealings of the parties here
charged with fraud, and their family relations, furnished ground
for suspicion and called for a careful examination into the entire
field of their activities. As was said, however, concerning very
similar facts and circumstances, “Diligently and with courageous
aggressiveness has the plaintiff endeavored to establish a cause;
analytically has he dealt with the evidence; acutely has he argued.
But we can not accept his estimate that the record leaves little to
be desired.” Minott v. Johnson, supra. The defendants severally
received deeds to the properties with which this action is concerned.
These deeds, on their face, establish the titles of the defendants,
and creditors of the original grantor, in whose behalf the complain-
ant acts, must impeach them by proof not theory. Minott v. John-
son, supra ; Call v. Perkins, supra ; Winslow v. Gilbreth, 50 Me., 90.

The conveyances here attacked were not made on the eve of bank-
ruptcy, but more than two years before the petition was filed.
There was no challenge by or for creditors during that period. The
parties acted openly, recording their deeds promptly, and made no
apparent attempt at concealment. A careful review of their acts
in the light of the transcript of the evidence in this case does not
show fraud which will avoid the defendants’ titles. The bill must be
dismissed with costs.

Appeal sustained.
Decree in accordance with
this opinion.
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In cases involving the application of the doctrine of cy pres, the equitable
jurisdiction of the court is derived from its general power over the administra-
tion of trusts. Charitable trusts are objects of its peculiar regard. The power of
the court is, however, limited to carrying out the intention of the donor of such
a trust.

That the intent of the donor can not be exactly carried out does not mean that
there must be a failure of his general benevolent purpose. A fund for a charity
will be administered cy pres, to approximate the donor’s intent, where there is a
failure of the specific gift and a general charitable intent disclosed in the instru-
ment creating the trust.

Whether the gift fails because it is impossible to carry out the particular ob-
ject which the testator had in mind, or because the particular institution to
which he made his gift may cease to exist, if there is a general charitable intent
evident, equity will endeavor to carry out the intent of the benefactor as nearly
as possible by directing the use of the fund to objects of a similar nature, or by
designating some other institution with similar purposes to administer the trust.

In the case at bar, as to the Sawyer gift the fulfillment of no condition prece-
dent was prescribed to entitle the beneficiary to come into possession of this
legacy. The time of payment of it was only postponed. That this time might not
come until after his death does not make his interest a contingent one. It was
vested, and the legacy should be paid to those persons who under such cir-
cumstances are found to be entitled to it.

As to the bequest to The President and Trustees of Bowdoin College, there is
nothing to show that the testatrix, Mrs. Hasty, had any impelling desire to aid
that particular institution known as the Medical School of Maine. Rather she
was concerned with its work, and wished to make a contribution to further the
objects to which it was devoted. It was to her the medium by which her hope
might be fulfilled that she could make a permanent contribution toward the
education of those desiring to minister to the sick.
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By providing that the income should be used not for the school but for the
purposes of the school, she indicated an interest not so much in the school as in
its work. The gift was to the objects of the school, rather than to the school
itself.

There was apparent here a general charitable intent on the part of the testa-
trix, and the rights of the heirs at law to share in the fund have been divested.

Under the changed conditions which now exist the purpose of the donor can be
more nearly carried out by directing the present trustees to pay the balance in
their hands to The President and Trustees of Bowdoin College, which shall from
time to time add the income to the principal until the total sum shall reach
fifty thousand dollars, when application may be made to the court for instruc-
tions as to its disposition. :

On report. A bill in equity by the Trustees of the will of Almira
K. Hasty seeking construction of two separate provisions in her
will. Case remanded to sitting Justice for a decree in accordance
with this opinion. The case fully appears in the opinion.

Snow and Snow,

Philip G. Clifford, for complainants,

Edward W. Wheeler,

Freeman & Freeman,

Robinson Verrill,

Sewall C. Strout,

Donald W. Philbrick,

Skelton & Mahon, for defendants.

SitTineg: Parraneary, C. J., Dux~, Sturcis, BarNes, THAXTER,
Hvubsox, JJ.

TuaxTeR, J. This 1s a bill in equity brought by the trustees of
the will of Almira K. Hasty seeking a construction of two separate
provisions of her will. The case is before us on report, on bill, an-
swers and certain stipulations. The facts are not in dispute,

The testatrix died in 1912, and her will was duly admitted to
probate in April of that year. Trustees, of whom the plaintiffs are
the successors, qualified November 20, 1912. After disposing of a
parcel of real estate she made bequests to certain friends, relatives
and charities, and left by the eighth clause of her will the balance
of her property in trust, the income of which was to be paid to cer-
tain enumerated persons during their lives, and on the death of the
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last survivor the trustees were required to pay $1,000 each to the
Home for Aged Men in Portland, to the Home for Aged Women
in Portland, to the Portland Provident Association, and to the
President and Trustees of Bowdoin College for a special purpose,
and the balance of the fund to the President and Trustees of
Bowdoin College in trust under the following terms and conditions:

“All the said property given and bequeathed by the terms
of this will to said The President and Trustees of Bowdoin
College, excepting said Hasty Scholarship Fund, shall be and
constitute a permanent fund to be called the “Elihu Hasty
Fund” to be controlled, invested and reinvested by it, the said
The President and Trustees of Bowdoin College, who shall
annually or oftener apply and dispose of the income thereof
as follows: Two-thirds of said income of said fund in their
hands from time to time and all accretions thereof are to be
used for the purposes of the Medical School of Maine and the
remaining one-third of said income is to be added yearly, or
oftener if may be, to said fund, that is to say, said Elihu
Hasty Fund, until said fund shall reach the sum of fifty thou-
sand dollars, when the entire income thereof is to be expended

" and used for the purposes of the Medical School of Maine.”

By the same clause of her will the trustees were directed, upon
the decease of Almeda P. Sawyer, who happens to have been the
last survivor of the beneficiaries having a life interest, to pay the
sum of five hundred dollars to her son, Charles Llewellyn Sawyer.
The specific terms of this bequest are as follows:

“. .. upon the decease of said Almeda P. Sawyer, in case she

survive me, I direct my trustees to pay her son, Charles
Llewellyn Sawyer, the sum of five hundred dollars.”

No provision was made for any gifts over on the lapse of any
legacy.

The trustees ask the court for instructions as to the payment
of this bequest, also as to the status of the bequest to the President
and Trustees of Bowdoin College in trust for the purposes of the
Medical School of Maine.
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The question with respect to the Sawyer gift is whether the
beneficiary had a vested interest on the death of the testatrix. Both
the son and mother survived Mrs. Hasty but the son died before
his mother. If his interest was contingent, it lapsed and became a
part of Mrs. Hasty’s estate; if it was vested, it is now a part of his
estate.

The fulfillment of no condition precedent was prescribed to en-
title the beneficiary to come into possession of this legacy. The
time of payment of it was only postponed. That this time might not
come until after his death does not make his interest a contingent
one. It was vested, and the legacy should be paid to those persons
who under such circumstances are found to be entitled to it. Moul-
ton v. Chapman, 108 Me., 417, 81 A., 1007 ; Bryant v. Plummer,
111 Me., 511, 90 A., 171; Davis v. McKown, 131 Me., 203, 160
A., 458.

The disposition of the bequest for the purposes of the Medical
School of Maine involves the application of the doctrine of cy pres.

This school was incorporated by an act of the legislature in
1820, and placed under the direction and control of the President
and Trustees and Overseers of Bowdoin College. Its purpose was
to instruct students in “medicine, anatomy, surgery, chemistry,
mineralogy and botany.” The school continued under the guidance
of the college in accordance with its charter purposes until July 1,
1921, when, pursuant to a vote of the Trustees and Overseers of
Bowdoin College, it ceased to function. Since that time no instruc-
tion in medical courses has been given through such school. The
college has, however, provided instruction in chemistry, mineral-
ogy, physics, botany, biology, anatomy, zoology, bacteriology,
pathology and embryology. The number and range of these courses
is sufficient to give a student a full four years of such medical pre-
paratory work as is required for admission to medical schools.

The heirs of Mrs. Hasty now claim the fund in the hands of the
trustees, which has not as yet been turned over to The President
and Trustees of Bowdoin College. The college contends that it is
entitled to it to hold in trust, and as the exact intent of the testa-
trix can not be carried out, that it should be applied cy pres either
for support of the pre-medical courses at the college, or to provide
scholarships for deserving students pursuing pre-medical courses
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at the college or for graduates pursuing courses at approved medi-
cal schools in other states.

The equitable jurisdiction of the court under such circumstances
as these is derived from its general power over the administration
of trusts. Charitable trusts are objects of its peculiar regard. As
these are not subject to the ordinary rules against perpetuities and
may continue indefinitely, special problems arise with respect to
their administration. However wise a testator may be, it is im-
possible for him to foresee all the vicissitudes, which may affect the
object of his bounty through the passage of time and the happen-
ings of chance. Thus, after the abolition of negro slavery in this
country the Massachusetts courts were called on to decide what
use should be made of a fund to be expended in creating a public
sentiment against slavery. Jackson v. Phillips, 14 Allen, 539.
After the extinction of the plague in England it became necessary
to determine what should be done with a trust, the income of which
was to be devoted to maintaining a hospital for the victims of that
scourge. Attorney General v. Craven, 21 Beav., 392. Similar in-
stances might be cited where courts of equity have been called on
to intervene; and it is perfectly obvious in view of the advances
which are being made in science and medicine that many other
maladies, which afflict mankind, will be conquered. What shall be-
come of endowments in such cases, when the specific objects of the
donors shall have been fulfilled, will constitute problems for the
courts for many years to come.

In dealing with this subject equity has a wide discretion. Its
power is, however, limited to carrying out the intention of the
donor of such a trust. As was said by the court in Jackson v. Phil-
lips, supra, page 591, “The intention of the testator is the guide,
or, in the phrase of Lord Coke, the lodestone, of the court.”

That the intent of the donor can not be exactly carried out does
-not mean that there must be a failure of his general benevolent pur-
pose. The rule has been many time expressed by this court that a
fund for a charity will be administered cy pres, where there is a
failure of the specific gift and a general charitable intent disclosed
in the instrument creating the trust. Bancroft et al v. Maine State
Sanatorium Association et al, 119 Me., 56, 109 A., 585; Doyle v.
Whalen, 87 Me., 414, 32 A., 1022 ; Brooks v. City of Belfast, 90
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Me., 318, 38 A., 222 Allen v. Nasson Institute, 107 Me., 120, 77
A., 638; Lynch v. South Congregational Parish of Augusta, 109
Me., 32, 82 A., 432.

The specific gift may fail from two causes, first it may become
impossible to car