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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE

Russern K. PratT ws. Winriam E. DunaamM.

Cumberland. Opinion February 15, 1928. .

Exceprions. Maxpamus. Evipexce. R. S. Cmae. 51, Sec. 22.

Exceptions do not lie to the findings of fact by a single Justice unless found
without evidence or contrary to the only inference to be drawn from the testi-
mony.

The granting of a writ of mandamus is not of right but discretionary with
‘the Court angl exceptions do not lie to the issuance or refusal unless there is a
clear abuse of discretion.

The Court below having found upon the evidence that the petitioner was a
bona fide stockholder in the corporation named in the petition, and was a per-
son interested within the meaning of sec. 22, chap. 51 R.S., evidence of the
activities of a certain stock broker of whom the petitioner had purchased his
stock and who was also interested in assisting the petitioner in obtaining a list
of stockholders as well as evidence of the expense of an audit of the corpora-
tion’s books, it not appearing that the petitioner was seeking in these proceed-
ings to obtain an audit of the books or had ever requested it, were properly
excluded. '

On exceptions by defendant. A petition brought by a stockholder
in American Investment Securities Company, against the clerk of
the Company for a writ of mandamus to compel the clerk to permit
an inspection of the records and stock books of the company and to
allow petitioner to make copies of parts affecting his interest.
After hearing, the presiding Justice ordered the peremptory writ
to issue finding as a fact that petitioner was a person interested

Vol. 127—2



2 PRATT ¥. DUNHAM. [127

within the meaning of the statute pertaining, and that his purposes
were lawful and proper. To this ruling and also to the exclusion of
certain evidence the defendant took exceptions.

Exceptions overruled.

The case appears in the opinion.

Thaaxter, White & Willey, for petitioner.

Choate, Hall & Stewart,

Verrill, Hale, Booth & Ives, for defendant.

Sirrine: Wrinson, C. J., Pamerookx, Duxn, Drasy, Barwnss,
Partaneary, JJ.

Wiwson, C. J. A petition for a writ of mandamus to compel the
defendant as clerk of the American Investment Securities Company
to permit the petitioner to inspect the records and stock book of
the company and copy such parts as might pertain to his interests.
An alternative writ was issued, and from the return thereon, it ap-
pears that the reason for refusing the petitioner the right to in-
spect the records, and the ground urged for which a peremptory
writ should be refused, was that the petitioner is not a person in-
terested within the meaning of sec. 22, chap. 51 R. S., as construed
in Day v. Booth, 123, Me., 448, and that his purposes ih obtaining
such information were vexations and unlawful.

The Justice below found as facts that the petitioner was a bona
fide holder of stock in the company and was a person interested
within the meaning of the statute and that his purposes were legiti-
mate and proper and ordered the peremptory writ to issue.

To this order and to the exclusion of certain evidence the de-
fendant excepted, and presents his bill of exceptions to this Court.

The contention of the defendant was that the petitioner’s stock-
holdings were only colorable and not bona fide holdings, or if bona
fide, that his purpose in seeking the information and obtaining a
list of stockholders was not for his own benefit, but as the agent or
in behalf of a certain stock broker, or a firm of stockbrokers, in
order that they might use themfor improper purposes in circulariz-
ing the stockholders. '

This was denied by the petitioner who testified that he bought a
part, at least, of the stock standing in his name at the time the pro-
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ceedings were begun, viz., one thousand shares, for cash at the
market prices, and that he desired a list of the stockholders in order
that he might communicate with them as to the affairs of the cor-
poration with the management of which he was not satisfied.

Although there was evidence of a close connection between the
petitioner and the stock broker in question, named Hotchkin, any
agency on the part of Pratt in obtaining the stock list was also
denied by Hotchkin, who testified in explanation of his interest in
the proceedings and his efforts to aid the petitioner in obtaining
the information sought, that both he and his wife held large blocks
of the stock. He admitted that his firm dealt in the stock of this
company and had circularized its stockholders, but claimed it al-
ready had a list of stockholders sufficiently complete for their pur-
poses as brokers.

Exceptions do not lie to findings of facts by a single Justice un-
less found without any evidence or contrary to the only inferences
to be drawn from the testimony. Hazen v. Jones, 68 Me., 343;
McLeod v. Amero, 111 Me., 216 ; Ayer v. Harris, 125 Me., 249,

The granting of the peremptory writ of mandamus is not of
right, but a discretionary power and exceptions do not lie to its
issuance or refusal, unless it is a clear abuse of discretion which
does not appear here. Day v. Booth, supra.

The defendant also presents exceptions to the exclusion of cer-
tain testimony offered by him relating to the activities of the stock
broker, Mr. Hotchkin, and for the purpose of showing that he or
his firm had previously invoked and was frequently invoking the
writ of mandamus to obtain stock lists of other companies, that his
firm had frequently and persistently circularized the stockholders
of the American Investment Securities Co., that they had made
offers to purchase stock at “steadily increasing prices” and had
endeavored to induce stockholders to part with their holdings by
depreciating its value.

All of which evidence without repeating it in detail, if the peti-
tion had been brought by the stock broker himself, might have been
pertinent, but had no bearing on the interest of the petitioner in
these proceedings, unless it was shown that he was a mere dummy
or agent of the stock broker or had conspired with him to obtain
the stock list for the improper uses by the stock broker or his firm.
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Much evidence to the same effect was admitted without objection.
The Justice below, however, found that the evidence did not sustain
the contention of the defendant that the petitioner was acting sole-
ly in behalf of the stock broker or his firm, but was acting solely in
his own behalf and that his purposes were lawful. The evidence of
Mr. Hotchkin’s activities along the lines suggested by the testi-
mony offered and excluded had no tendency to prove any connec-
tion between the stock broker and the petitioner, and unless such
agency was established, had no bearing on the issue of whether this
petitioner was a person interested within the meaning of the stat-
ute. We think the defendant was not aggrieved by its exclusion.

Evidence was also offered of the expense of a complete audit of
the financial affairs of the company and excluded. Defendant con-
tends that this should have been admitted on the question of the
good faith of the petitioner. But the petitioner does not seek to
examine the financial records of the company in these proceedings
and the record shows that he did not complain because he had not
been permitted to have such an audit made, nor is it clear that he
ever requested such an audit be permitted.

Mr. Hotchkin did testify that he had requested such an audit
and was refused; but again, unless the petitioner had been shown
to be the agent of Mr. Hotchkin in these proceedings and that they
are being prosecuted by the petitioner in behalf of Hotchkin or his
firm, such evidence had no tendency to discredit the petitioner’s
good faith in seeking to obtain a complete list of stockholders.

It is clear from the record that it was on this ground that the
evidence was excluded. The petitioner expressly denied that such
an audit was his aim or purpose. We think in view of the findings
of fact by the Justice below, the defendant was not aggrieved by
this ruling.

Exceptions overruled.
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A. M. Ross vs. Rarpa W. RicHARDS.

Waldo. Opinion February 15, 1928.

Execurions. Repemerion. Lacmzs.

A vendee at sheriff’s sale of real estate on execution cannot defeat the debtor's
right to redeem same by setting wp lack of title to the premises in the debtor
at the time of sale.

The year allowed for redemption is to be reckoned from the date of sale of
real estate, not from the date of seizure.

In the instant case the debtor was not guilty of laches in failing to bring his
bill in equity for a year after his attempt to redeem the property failed by rea-
son of vendee’s refusal to accept tender, nothing having occurred during that
period to prejudice vendee’s right or work disadvantage to him.

On report. A bill in equity seeking to redeem certain real estate
sold on execution. A hearing was had upon bill and answers. Facts
showed date of sheriff’s sale November 22, 1924 — seizure more
than thirty days prior thereto — attempt to redeem November 21,
1925 —Dbill in equity dated October 21, 1926. By agreement of
the parties the cause was reported to the Law Court. Bill to re-
deem sustained.

The case appears fully in the opinion.

Buzzell & Thornton, for plaintiff.

Arthur Ritchie, for defendant.

Sirrine: Wison, C. J., PHiLBroOK, DUuNN, BArNEs, BasserT,
Parraxeavry, JJ. :

Parraneair, J. Onreport. Bill in equity to redeem real estate
sold on execution.

The Bill recites (1) That on October 3, 1923, plaintiff was
seized in fee of certain described real estate ; (2) That on November
22. 1924, his interest in the same was sold on execution to this de-
ferdant ; (3) That within one year thereafter plaintiff tendered the
am onnt due defendant by reason of this sale and defendant refused
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to accept same; (4) That plaintiff now offers to pay defendant all
that may be found due him and therefore prays (1) for an account-
ing to ascertain the amount due defendant ; (2) For permission to
redeem property on payment of such amount; (8) That defendant
may be ordered to convey property on receipt of payment of the
same. .

Defendant answers (1) By denying that plaintiff ever had title
to the real estate in question; (2) By denying that any tender of
the amount due him was made or any accounting asked for, within
the period fixed by law for redeeming the property and also urges
that plaintiff became bankrupt in February, 1923, and that if he
ever had any title to the property in question it is in his Trustee
in bankruptcy. ‘

To this latter proposition plaintiff replies that the Trustee in
bankruptcy released his interest to the plaintiff in December, 1924,
after having been duly authorized by the United States District
Court so to do.

Considering the first objection set up by defendant, viz., that
plaintiff never had title to the real estate. Defendant could only
have acquired, by sheriff’s sale, such interest as plaintiff had. He
may esteem that interest very lightly. Plaintiff may regard it
more seriously. Such as it is, plaintiff has a right to it, free from
interference from defendant, if he pays defendant the amount which
defendant paid for that interest. Title in a third person cannot
be set up to defeat plaintiff’s right of redemption.

As to the second objection: It appears that the sheriff’s sale
occurred on November 22,1924. Plaintiff had until November 22,
1925, to redeem from the sale, and as November 22 fell on Sunday,
the time was extended to November 23. On Saturday, November
21, plaintiff and his attorney endeavored to get in touch with de-
fendant for the purpose of redeeming the property. Defendant
evaded them and they did not meet him until Monday, November
23. At that time defendant not only refused to state the amount
due him but said that he would not permit plaintiff to redeem for
any amount and that he had so informed plaintiff some time before.
Plaintiff’s attorney then tendered seventy-five dollars, which was
refused. Tender was waived but notwithstanding the waiver,
tender was made.
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The Bill is dated October 21, 1926, nearly a year after the at-
tempt was made to redeem the property. Defendant complains of
laches. There is no evidence that the delay of eleven months in
bringing the bill has worked any disadvantage to him.

Plaintiff is plainly entitled to redeem the property. An account-
ing should be had to determine the amount due defendant, and on
payment of same he should release his claim to the property of
plaintiff.

Bill sustained with costs.
Further proceedings to be
had in accordance with
these findings.

Armon 1. SpiNnNEY vs. JorN M. ALLEN aAND TRUSTEE.

Franklin. Opinion February 15, 1928.

Worps AND Purases. Patexts. Licenses, EsToppeL.

Meaning of phrase “it appeared in evidence” defined:

Standing alone and unqualified in a bill of exceptions such phrase is to be
construed as meaning that the facts are undisputed or admitted.

An agreement to pay a patentee for a license to manufacture and sell a par-
ticular machine, made when it is uncertain whether the machine is covered by the
the patent or mot, is binding and enforcible as an absolute promise to pay for
exemption from disturbance by the patentee and immunity from claim under
his patent.

A licensee under a contract for manufacture of machines on a royalty basis
is estopped to assert that the machines he is manufacturing are not under the
patent if the jury find from the evidence that the contract remained in force
and applied to the situation.

In the instant case the plaintiff was entitled to substantially the instruction
asked, since the contract if applicable treats it as settled that the machines being
manufactured were in accordance with the patent.

The given instruction overlooked the doctrine of estoppel.

On exceptions. An action of assumpsit on account annexed.
Plaintiff held a patent for a “skewer pointing machine.” Defend-
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ant, a machinist, and owning and operating a machine shop in the
town of Farmington, entered into a contract with plaintiff, first
verbal, then confirmed in writing, for manufacture of skewer point-
ing machines on a royalty basis. Before execution of such con-
tract plaintiff had threatened to bring suit against defendant for
infringement of his patent. Four machines were manufactured by
defendant, plaintiff being employed by him on the work. After sale
of these four machines defendant declined to pay plaintiff the
stipulated royalty, contending that the machines were not manu-
factured under plaintiff’s patent and were of different design.
There was conflicting testimony as to whether such notice was
given to plaintiff by defendant, prior to shipment and payment for
these four machines.

The case was tried by the presiding Justice with jury. The jury
found for the defendant.

Exceptions were taken by plaintiff to a refusal to give requested
ruling and also to certain rulings. Exceptions sustained.

The case sufficiently appears in the opinion.

Frank W. Butler, for plaintiff.

Carll N. Fenderson, for defendant.,

SitTiNg : Winson, C. J., PuiLBroox, Duxn, BassETT, PATTAN-
GALL, JJ.

Dunx, J. “It appeared in evidence” begins the first sentence of
the second paragraph of the bill of exceptions in this case. The
bill was filed by the counsel for the plaintiff, agreed to by the coun-
sel for the defendant, and then allowed by the trial court judge.

The expression “appeared in evidence,” standing alone in a bill
of exceptions, does not express the same thing as “there was evi-
dence tending to prove,” or “the evidence on the point was con-
flicting,” or similar statement.

Ungqualified it is to be construed as meaning that the facts were
undisputed or admitted. Neal v. Sherber, 207 Mass., 323.

In this case these facts appeared in evidence: Plamtiff owned
letters patent on a skewer-pointing machine. One day, in the spring
or summer of 1926, plaintiff said to the defendant, who was then
making the first of the four machines of that kind which he had
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contracted to manufacture and sell, that that machine infringed
the patented invention, and unless defendant agreed to pay plain-
tiff a royalty there would be suit both for the infringement and to
enjoin further interference with the patent owner’s rights. De-
fendant agreed to pay ten percentum on the selling price of each
.machine. Later on he hired the plaintiff, who helped to make the
four machines. On November 24th, in a written instrument of that
date, “confirming verbal agreement,” the plaintiff “agreed to allow
the latter (defendant) to manufacture skewer pointing machines
according to his (plaintiff’s) patent or patents,” on the royalty
basis. And defendant again promised payment.

This much being premised, a foundation is laid for saying that
the alternative, to promise to pay royalty or litigate, appears to
have been fairly tendered to the defendant, and that he chose to
promise payment.

Witnesses on defendant’s side, so is further recital in the bill of
exceptions, testified defendant stated to the plaintiff at the time of
contracting, and afterwards, “that the machines that he was man-
ufacturing were different, were not in accordance with the Spinney
patent.” There was denial that defendant had put plaintiff on
such notice “until after the last machine was shipped and paid for.”

An agreement to pay the patentee for a license to manufacture
and sell a particular machine, which agreement was made when it
was uncertain whether the machine was covered by the patent or
not, was held binding and enforcible, as an absolute promise to pay
for exemption from disturbance by the patentee and immunity
from any claim under his patent. Strong v. Carver Cotton Gin
Company, 197 Mass., 53.

“After the last machine was shipped and paid for” plaintiff
sued in an action of assumpsit on an account annexed. In what
amount, or on what number of machines, he alleged royalty to be
his due, is not shown.

The case came on for jury trial at the return term of the writ in
the Supreme Judicial Court in Franklin county in May, 1927, and
the defendant prevailed.

In the course of the trial plaintiff requested this instruction:

“After the agreement was made and entered into that he (plain-
tiff) was entitled to assume that his licensee remains such until the
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defendant by a clear, definite and unequivocal notice that he is not
manufacturing under his license but stands as an infringer if the
patents is valid.”

The instruction was refused. As validity of the patent was not
in issue, the request may not have been wholly accurate, but wheth-
er or not it was, is not important on this record to consider.

Instead of the refused instruction, the Judge charged the jury
in this manner:

“If he (defendant) did not notify him (plaintiff), if Mr. Spin-
ney’s (plaintiff’s) testimony is correct in that respect, that does
not prevent Mr. Allen (defendant) from coming here and saying
that these machines are not manufactured under this contract but
are different machines. But if he did not —if he went on manu-
facturing these skewer pointing machines after making this con-
tract and did not say to Mr. Spinney (plaintiff), “These machines
I am manufacturing are not under our contract,” if he did not do
that, you are justified in finding that that is in a sense an admis-
sion on his part that he was acting under the contract. It does not
absolutely prevent him from defending and saying that these ma-
chines that he was manufacturing were different.”

Plaintiff has shown himself aggrieved by the instruction.

So long, as the jury could find from the evidence, as the contract
remained in force, and defendant acted under it, he was bound
thereby.

The plaintiff was entitled to the instruction, at least in effect,
that if, on the facts as the jury should find them, the contract ap-
plied to the situation, then defendant would be estopped to assert
“that the machines that he was manufacturing were different, were
not in accordance with the Spinney patent.” This is because the
contract, if applicable, treats it as settled that the machines being
manufactured were in accordance with the patent.

The instruction given overlooked the doctrine of estoppel. This
was error of prejudicial magnitude. The exception must be sus-
tained.

Exception sustained.



Me.] "RAYMOND . ELDRED. 11

SamueL H. Raymoxnp vs. Byron E. ELbprED.
Mary C. Wixe vs. SAME.

Oxford. Opinion February 15, 1928.

EvibEnce. Verpicrs. NEGLIGENCE.

IWhile the general rule is that when testimony is conflicting the verdict must
stand, yet in order for a verdict to be sustained there must be in support of it
reasonable evidence sufficiently consistent with the circumstances and prob-
abilities of the case to raise a fair presumption of its truth.

A verdict clearly and manifestly against the evidence will be set aside.

Testimony of interested parties contrary to facts otherwise conclusively es-
tablished and conlrary to all reasonable inferences to be deduced from the situa-
tion does not raise a conflict even requiring a finding by the jury.

In the instant case while the fact the defendant’s car was on his extreme left-
hand side of the road raises a prima facie presumption of negligence on his part,
yet his explanation of the situation relieves him of liability on that account.

The whole evidence clearly discloses that the defendant exercised ordinary
care and the collision must be attributed to negligence on the part of the plain-
tiff Raymond.

The jury erred, not only in resolving all doubts in favor of plaintiffs, but in
failing to analyze the evidence sufficiently to see that plaintiffs’ story of the
happening could not be correct.

On general motions for new trial by defendant. Actions to re-
cover damages to plaintiff Raymond resulting from injuries to
person and property, and to plaintiff Wing resulting from injuries
to person, sustained in automobile collision on the highway between
Rumford Falls and Dixfield. A verdict of $944 was rendered for
the plaintiff Raymond and one for $1,973.72 for the plaintiff
Wing. A general motion was filed in each case.

Motions sustained.

New trials granted.

The cases fully appear in the opinion.

Albert Beliveau, for plaintiffs. -

Verrill, Hale, Booth & Ives, for defendant.
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Sirrine: WiLson, C. J., PaiLerook, Duxn, Barxes, Partan-
GALL, JJ.

Parraneary, J. On motion. These actions, in which a jury
awarded damages to the plaintiff Raymond for injuries to person
and property, and to the plaintiff Wing for injuries to the person,
grew out of an automobile collision occurring on the state highway
between Rumford Falls and Dixfield, at a point approximately one
mile south of Rumford Falls.

The plaintiffs were proceeding northerly from Dixfield, the plain-
tiff Raymond driving his car in which the plamtiff Wing was a
passenger. The defendant, accompanied by his wife and secretary,
was riding in the opposite direction. The highway at this point
consisted of a sixteen-foot strip of macadam with a dirt shoulder
on each side of approximately three feet, running close to the east-
erly bank of the Androscoggin River. Along this bank, which
sloped off sharply to the river, was a railing, and on the opposite
side of the road, a slight ditch beyond which a steep bank rose
abruptly from the level of the road.

The automobiles collided at a point about ten feet from a pole
numbered §}, situated on the side of the road away from the river.
Northerly of this pole there was a slight curve in the highway. The
collision occurred on the easterly side of the highway, and the negli-
gence complained of is that defendant’s car was on his extreme left-
hand side of the road at the time of the collision. This allegation
is admittedly correct, and he was therefore guilty, prima facie, of
negligence, but his explanation of the situation, if accepted as true,
would relieve him of liability on that account. On the other hand,
if the testimony of the plaintiffs is taken, defendant was negligent
and his negligence was the cause of the accident.

The question involved are of fact, and ordinarily the jury find-
ings would not be reviewed by this Court. In general, the rule is
that when the testimony is conflicting the verdict must stand, but
every case which results in a verdict by a jury must present some
apparent conflict of testimony, and in order for a verdict to be
sustained by this Court, there must be in support of it reasonable
evidence sufficiently consistent with the circumstances and prob-
abilities of the case to raise a fair presumption of its truth. Rob-
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erts v. Railroad, 83 Me., 298 ; Moulton v. Railway Company, 99
Me., 509. If the verdict is clearly and manifestly against the evi-
dence, it will be set aside. Gilmore v. Bradford, 82 Me., 547 ; Cos-
grove v. Kennebec Light & Heat Co., 98 Me., 473.

The testimony of interested parties, contrary to facts otherwise
conclusively established and contrary to all reasonable inferences
' to be deduced from the situation disclosed by the evidence, does not
raise a conflict even requiring a finding by the jury. Moulton v.
Railway Co., supra.

In the instant case, the defendant testified that, while driving at
the rate of fifteen or twenty miles an hour on the right side of the
road, as he approached the curve just beyond which the accident
occurred, he saw the plaintiff’s car on the river side of the highway,
close up against the railing, moving very slowly. He noticed a man
and a woman in the car, the woman leaning over toward the railing
in front of the man. He sounded his horn and observed a motion
of the hand on the part of the man, which he regarded as a signal
to pass on the left, there being no room to pass on the right. He
then ran directly diagonally across the road, and when he had
reached about the middle of the road, plaintiff’s automobile started
ahead very slowly toward plaintiff’s right. Defendant continued
across the road, got as far out of the way as possible and stopped
on the left-hand side close to the ditch, his car being parallel with
the side lines of the.road, with plaintiff’s car thirty or forty feet
distant, still on plaintiff’s left-hand side of the road but coming
diagonally toward defendant’s car. These conditions obtained un-
til plaintiff, still driving slowly, ran into defendant’s car. De-
fendant says that at the time of the collision and just previous to
it, plaintiff appeared to be panic-stricken and gave the impression
of not having his car in control ; that when the cars came together,
plaintiff set fixedly in the same position in which he had been sitting
and with the same apparent stare on his face that was noticeable
prior to the collision. This testimony was corroborated by de-
fendant’s wife and secretary.

It appears that some three years before, the plaintiff Raymond
had had an accident at the point where defendant says he first saw
plaintiff’s car, the accident consisting of running off the road and
down the steep river bank ; and it is agreed that he called his pas-
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senger’s attention to the fact of the accident and the place where it
occurred, just before the collision. But, while Raymond admits
that he did speak of this accident to Mrs. Wing and did (without
removing his hand from the steering wheel) point toward the place
of the accident, with his thumb, both he and Mrs. Wing say that
this occurred when plaintiff’s car was well over to the side of the
road where the collision occurred ; that they were on that side of -
the road all of the time and that the collision occurred by reason
of the defendant, without any justifiable cause, leaving his right-
hand side of the road at the point where the curve was most pro-
nounced and driving across the highway, stopping only when the
cars collided.

This testimony, on its face, seems to warrant the findings of
the jury and in any event to raise a conflict so as to bring the
case within the general rule governing the deciston of questions
of facts.

But, certain physical facts appear which are worthy of serious
consideration, and about which there is no controversy. Before
considering them, it may be recalled that defendant claims that
prior to the collision he had brought his car to a stop, near the
side of the highway and parallel to it. If this is so, plaintiff’s ver-
sion is incorrect. A stationary car cannot very well become the
active factor in a collision, occurring in broad daylight, on a high-
way sixteen feet wide, with another car moving eight or ten miles
an hour.

Plaintiff says that he was at no time on his left-hand side of the
road. If this is so, there was no excuse for defendant driving over
to his left. On the contrary, if it is not so, plaintiff’s whole story
is based on falsehood and unworthy of consideration.

The admitted facts, together with the physical evidence, be-
come, therefore, of great importance and should be analyzed with
care to determine, if possible, where the truth lies.

The position of the cars after the accident is of interest. Ordi-
narily, evidence of this nature is not of great importance because
collisions usually occur between cars moving rapidly and the posi-
tion in which each is found after the impact frequently has no
bearing on their relative position at the time of accident.
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But in this case, either both cars were moving very slowly or one
was moving slowly and the other standing still at the moment of
impact. Their position was not materially altered by the collision.

The right forward wheel of plaintiff’s car was nearly at the edge
of the macadam. Its left rear wheel was about a foot to the left
of the centre of the highway. It stood at an angle of about thirty
degrees as compared with the highway side line. Defendant’s car
was nearly parallel with this side line. Plaintiff claims that just
previous to the accident he turned more to the right than he had
previously been driving. Yet, when the accident occurred, his left
rear wheel was left of the centre of the road by one foot and four
inches according to the testimony of one of his witnesses who made
actual measurements at the time. He claims that defendant’s car
collided with his while defendant was driving diagonally across the
highway. Yet defendant’s car was parallel with the highway at the
time of collision. ‘

Was plaintiff crossing the road from his left as defendant states,
or, had he been on the right all of the time, as he says? Had de-
fendant crossed the road and “straightened his car out” as he says,
or was he crossing the highway diagonally as plaintiff claims? In
view of the relative position of the cars after the accident, these
questions can be answered in only one way and that sustaining de-
fendant’s contention.

Evidence was offered of tracks on the tarvia back of plaintiff’s
car indicating its course, but a brief study of that evidence clearly
shows it to be of no value whatever.

Marks on the surface of the highway show clearly that the
wheels of defendant’s car were locked, by the application of the
emergency brake, during the time in which it travelled thirty feet
or more prior to reaching the point of contact corroborating his
statement that he had brought his car to a stop before the collision
occurred.

The damages sustained by the cars and the effect of the collision
in throwing Mrs. Wing from plaintiff’s car, in the manner in which
she was thrown, tend to substantiate defendant’s position.

All of the physical evidence weighs against the plaintiffs. A
fair consideration of the oral testimony forces the conclusion that
when plaintiff’s car first came within defendant’s range of vision,
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it was on the side of the highway nearest to the river and almost if
not quite stationary, Raymond being engaged in pointing out to
Mrs. Wing the place of his former accident.

On this very important proposition, denied by Raymond and
Mrs. Wing, the evidence is conclusive. Plaintiffs admitted that Ray-
mond was pointing out the scene of his former accident to Mrs.
Wing but, as has been stated, insisted that while doing so, they
were driving on the side of the highway farthest away from the
river, that they did not stop and that the pointing out of the place
was done by a motion of Raymond’s thumb without his taking his
hand from the steering wheel.

Raymond admitted, however, in cross examination, that 1mmed1—
ately after the collision, defendant asked him what he meant by
making a motion with his hand. Whether he, Raymond, did or not
answer by saying that he was pointing out to Mrs. Wing where he
went over the bank, he could not say.

He also admitted that in answer to a question put by the motor
policeman, who arrived on the scene very shortly after the acci-
dent, he said that he made a motion.

The motor policeman testified that immediately after his arrival,
Raymond told him that he was showing his niece where he went
over the bank three years ago and suddenly looked up and saw de-
fendant’s car coming when he pulled over to the right-hand side of
the road as far as he could go, until he was hit.

Defendant was a stranger to plaintiffs. He had no knowledge
of the former accident. The facts concerning it were brought out
by his informing the motor policeman with regard to the location
of plaintiff’s car when he first saw it, the position of the woman
leaning across the man in order to look over the railing and the
motion made by the man’s hand.

If defendant invented these facts he managed, by chance, to in-
vent a falsehood or a series of falsehoods absolutely consistent with
admitted facts of which, at the time he told the story, he had no
knowledge. If his testimony in these respects is untrue, he is not
only a perjurer but gifted with second sight.

Raymond volunteered the information to the motor pohceman
that just before the collision he was pointing to the place where
he went over the bank. If the pointing merely consisted of a mo-
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tion of the thumb made while he had both hands on the steering
wheel and while driving on the right-hand side of the road, the act
of so pointing had no relation whatever to the accident and there
was no reason to speak of it.

Confronted with this situation and asked why, under these cir-
cumstances, he gave that information to the officer, he answered
“So that he would have something to work on.”

Assuming plaintiff’s car to have been nearly stationary and close
to the railing, defendant was justified in turning to his left and if,
after he had so turned, plaintiff started to go ahead, in a more or
less uncertain and vacillating manner, it is difficult to think of any
course which defendant could more wisely pursue than to drive his
car to the side of the highway, even though it' was the wrong side,
and stop, which is what he very evidently did do.

We are strengthened in this view of the matter by the fact that
the plaintiff Raymond’s testimony was contradictory to that given
by him in a former trial of the case and that he frequently contra-
dicted himself in his testimony in this case. Both his testimony
and that of Mrs. Wing with regard to the injuries sustained by
them, and Mrs. Wing’s testimony concerning her medical treat-
ment are so exaggerated that confidence is not inspired in the ac-
curacy of their statements concerning other features of the case.

On the whole evidence, defendant clearly appears to have ex-
ercised ordinary care and the collision must be attributed to negli-
gence on the part of the plaintiff Raymond.

The jury apparently erred. There were features of the case
which may well have excited their sympathy and prejudice. Ray-
mond was a local laboring man, Mrs. Wing a working woman.
Defendant was a summer visitor and a stranger to this locality.
Plaintiffs had both suffered some injury. Defendant had escaped
with no more than a slight property damage. It appeared in evi-
dence, inadvertently to be sure, but still a part of the testimony
which the jury heard, that defendant was protected by insurance.

The jurors not only resolved all doubts in favor of plaintiffs
but failed to analyze the evidence sufficiently to see that plaintiffs’
story of the happening could not be correct. Their indiscriminat-
ing generosity overcame their judgment. To permit the verdict

Vol. 127—3
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to stand, on the record before us, would be to endorse and perpetu-
ate their error.

Motions sustained.

New Trials Granted.

B. H. CorPELAND ET ALS vs. GEORGE H. STARRETT.

Knox. Opinion Fcbruary 18, 1928,
Muxicrear Corporarions. R. S. Cuae. 82, Skc. 6, Cr. XIIL

Equity jurisdiction of the Supreme Judicial Court under R. 8. Ch. 82,
Sec. 6, Cl. XIII on petition of ten taxable inhabitants of a municipality com-
plaining against the payment of money from its treasury for a purpose mot
authorized by law, or against any of its officers or agents for attempting to
pay out the same, interpreted.:

Not only must the municipality be made a party defendant to a bill in
equity brought by ten taxable inhabitants thereof under the provisions of this
statute, but it must appear in the allegations of the bill that the municipality
has done some of the acts enwmerated in the statute, or that some “officer”
or “agent” is “attemptling” to misappropriate the money of the municipality.

Tax payers may be heard only when they bring themselves within the
statuie.

In the instant case the owner of the judgment was the only defendant.

Neither the municipal corporation of Thomaston nor its officers or agents
were parties to the suit.

No allegation appeared in the bill that the town had done any of the acts
enumerated in the statute, or that any officer or agent was attempting to
misappropriate the town’s money.

The court had no jurisdiction on the bill and the demurrer was well
sustained.

Whether the obtaining of a judgment against a municipality is the crea-
tion of a debt against it, within the meaning of the constitutional provision
limiting the amount of indebtedness which a municipality may incur, not
considered or determined by the court.

On exceptions by plaintiffs to ruling sustaining defendant’s
general demurrer to plaintiffs’ bill. Bill in equity by ten taxable
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inhabitants of the town of Thomaston alleging that prior to the
obtaining by defendant of a judgment against the town the per-
manent indebtedness of the town was in excess of the five per
cent constitutional limitation, and therefore asking that defend-
ant be enjoined from enforcing his judgment, or any part there-
of, against the town, or against the real estate of any inhabitant
thereof situated therein. To enforce the judgment he had re-
covered against the town, defendant had caused levy to be made
on property of an inhabitant thereof. To plaintiffs’ bill de-
fendant filed a general demurrer which was sustained by the
court and exceptions thereto duly taken by plaintiffs.

Exceptions overruled.

The case appears in the opinion.

Frank B. Miller,

Rodney I. Thompson, for plaintiffs.

Charles T. Smalley, for defendant.

Sirrine: Winsow, C. J., Duxy, BarnNes, Bassert, PATTANGALL,

JdJ.

Duxn, J. When a town votes to pledge its credit or raise
money by taxation or pay from its treasury any money for a
purpose not authorized by law, or, for such purpose, any town
officer or agent “attempts” to pay out the town’s money, the equity
jurisdiction of the Supreme Judicial Court, upon the petition or
application of not less than ten taxable inhabitants of the town,
may hear and determine the same. R. S., Chap. 82, Sec. 6, Cl.
XIII.

These plaintiffs are ten taxable inhabitants of the town of
Thomaston. The defendant is a judgment creditor of the town,
whom the plaintiffs seek to prohibit and restrain from enforcing
judgment, on the ground that at the time the debt, if it may be
so called, which is merged in the judgment, was made by the
town to the defendant, the indebtedness of the town already ex-
ceeded constitutional limitation. Con. of Maine, Art. XXXIV.

The owner of the judgment is the only defendant.

Of the facts alleged by the plaintiffs in their bill, the substance
is that the present defendant brought an action of contract



20 COPELAND 0. STARRETT. [127

against the town of Thomaston, in the Supreme Judicial Court
in Knox county, and at the April (1927) Term recovered judg-
ment for $3255.40. The court had jurisdiction, and the judg-
ment was not set aside. Execution issued. The sheriff was com-
manded, for the want of goods and chattels wherewith to satisfy
the execution, to levy upon real estate in the town, whether owned
by the town or not, and sell so much of the real estate as might
be necessary to pay the execution and the expense of the sale,
The sheriff, who had certified his failure to find goods or chattels
available, seized that Thomaston real estate which one Lois M.
Creighton owned, and advertised that the real estate would be
sold to satisfy the execution and charges. When Thomaston and
the defendant had dealings, and before the debt to the defendant
was incurred, the indebtedness of Thomaston exceeded the con-
stitutional debt-limit.

There is prayer to enjoin the enforcement of the judgment,
and for general relief.

Defendant demurred. The demurrer was sustained. Plain-
tiffs excepted.

It is unnecessary to consider whether the obtaining of a judg-
ment against a municipality is the creation of a debt against it,
within the meaning of the constitutional provision limiting the
amount of indebtedness which a municipality may incur.

Neither the municipal corporation of Thomaston nor its officer
or agent is party to this suit. A statute similar to that in Maine
exists in Massachusetts. There it was held that the municipality
must be a party. Allen v. Turner, 11 Gray, 436. By parity of
reasoning, if the officer or agent of a town is concerned, he should
be a party. Even if the town or its officer or agent were made a
defendant, the result would be the same, because there appears
no allegation in the bill that the town has done any of the acts
enumerated in the statute, or that the officer or agent is “at-
tempting” to misappropriate the town’s money.

Taxpayers may be heard only when they bring themselves
within the statute. Johnson v. Thorndike, 56 Maine, 32.

The court had no jurisdiction on the bill, and the demurrer was
well sustained.

Exzceptions overruled.
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NeLuie M. Carnrauax vs. FrEp E. RoBERTS.

Cumberland. Opinion February 28, 1928.

Lanprorp aANp TeExANT. EviDENCE. ApMissiBiLITY oF LETTERS IN A MEASURE
SELF SERVING.

An abandonment of premises and surrender of the key to the landlord,
who as a result goes into actual possession and occupation of the premises,
Jjustifies a finding that there was a surrender of the leasehold by operation.
of law.

4 tenant who abandons the occupancy of demised premises before the ex-
piration of the lease without the express or implied consent of the landlord
or other legal justification, does not relicve himself thereby from payment
of rent for the residue of the term.

If, however, a landlord, having reswmed possession of the abandoned prem-
ises relets them on his own account, it must be asswmed that, as of the time
of reletting, he accepts a surrender and relieves the tenant from liability for
future rent accruals.

Letters from one party to an agreement to the other party bearing upon
the question of his intent in that particular dealing cannot be rejected as
immaterial.

Letters written in the general course of business, not specifically to manu-
facture evidence, the contents of which are calculated to elicit a reply and
denial by the recipient of facts and condition assumed therein if unfounded,
are admissible.

In the instant case, the facts in evidence warranted the jury in finding that
the plaintiff did not assent to a surrender of the lease, and herself resume
possession of the demised premises until August 1, 1925, at which time she
relet the same, four months after defendant’s abandonment of the same.

The four letters written by plaintiff to defendant subsequent to defendant’s
abandonment of the premises were material to the issue as bearing upon her
intent in the dealings, and while in a measure self serving, were admissible
as they were written in the regular course of business and were calculated to
elicit a reply and denial from the defendant if the assumption of the con-
tinuance of the tenancy indicated by the letters was in fact unfounded.
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On exceptions and motion for new trial by defendant. Action
of assumpsit to recover rent. Defendant claimed a surrender
with consent of landlord. Plaintiff denied this and asserted an
abandonment to which she did not consent. The case was tried
in the Superior Court for Cumberland County. The jury re-
turned a verdict of $480 for the plaintiff. To the admission of
copies of four letters which plaintiff claimed to have sent de-
fendant the defendant took exceptions, and likewise filed a gen-
eral motion for new trial. Exceptions overruled. Motion over-
ruled.

The case appears in the opinion.

Nellie M. Callahan, plaintiff pro se.

John J. Devine, for defendant.

Sirrine: WiLson, C. J., PuiLBroox, Dunn, Deasy, Sturecis,
Parrancary, JdJ.

Stureis, J. Action of assumpsit to recover rent for use and
occupation of a building in Chelsea, Mass., owned by the plain-
tiff. The relation of landlord and tenant is admitted, the parties
having mutually executed a lease of the premises under date of
October 1, 1924.

The account annexed stated an indebtedness for unpaid rents
from April 1, 1925, to August 1, 1925, at the rate of $120 a
month, the rental reserved in the lease. The verdict was for the
plaintiff, and the case is before this Court on exceptions to the
admission of copies of four letters and on a general motion for
a new trial.

EXCEPTIONS.

The defendant claims a surrender of the leasehold with the
consent of the plaintiff. He says that after taking the lease he
installed his brother in the premises and came to Maine to re-
side. The brother testifies that on or about April 1, 1925, he
vacated the premises and delivered the key to the plaintiff at
her request. The plaintiff stoutly denies this statement and in-
sistently asserts that without her knowledge and consent, some-
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time in May, 1925, the premises were vacated, and not until
August 1st following was she able to relet the building.

In support of her claim the plaintiff introduced copies of four
letters which she wrote to the defendant during the months fol-
lowing April, 1925. Exceptions were reserved to the admission
of these copies on the ground that the contents of each were
self-serving and immaterial.

The letters bear upon the question of the intent of the plain-
tiff in her dealings with the defendant and his brother who occu-
pied the premises, and the probability that the plaintiff con-
sented to a surrender of the leasehold. As such they cannot be
rejected as immaterial.

The letters also appear to have been written in the general
course of business and not specifically to manufacture evidence,
and while they are in a measure self-serving, the contents of each
are calculated to elicit a reply and denial if the assumption of
the continuance of the tenancy indicated by the letters was in
fact unfounded. Such letters are admissible. Keeling Easter
Co. v. Dunning & Co., 113 Maine, 34; Ross v. Reynolds, 112
Maine, 223.

MOTION.

If as contended by the defendant the premises were abandoned
early in April, 1925, and the key given up to the landlord, who
in pursuance of such acts then went into actual possession and
occupation of the premises, a finding that there was a surrender
of the leasehold by operation of law would have been justified.
McCann v. Bass, 117 Maine, 548 ; Talbot et al v. Whipple, 14
Allen (Mass.), 177.

The jury, however, evidently believed the plaintiff, who asserts
that the keys to the building were never given up, and her only
entry up to August 1, 1925, was to presérve the property and
to prevent a partial destruction of the premises by the tenant’s
agents or employees. She charges an abandonment of the lease-
hold by the tenant sometime in May, 1925, and says that she
resumed possession and relet the premises on her own account
on August 1, 1925,
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A tenant who abandons the occupancy of demised premises
before the expiration of the lease, without the express or implied
consent of the landlord or other legal justification, does not re-
lieve himself thereby from payment of rent for the residue of the
term. In case, however, the landlord, having resumed possession
of the abandoned premises, relets them on his own account, it
must be assumed that, as of the time of the reletting, he accepts
a surrender and relieves the tenant from liability for future rent
accruals. 16 R. C. L., 969, 971.

Upon a finding that the facts as stated by the plaintiff were
supported by the weight of the evidence, an application of the
foregoing rules justified the verdict rendered. No sufficient
ground for a new trial appears in the record.

Ezceptions overruled.
Motion overruled.

Vizra J. McLaveHLIN, ADMX.
vs.

Bancor & AroosTooxk RaiLroap Company.

Penobscot. Opinion February 29, 1928.

Feperar Emprover’s Liasinity Acr. NEGLIGENCE. AssUMPTION oF Risk.

To establish liability under the Federal Employer’'s Liability Act (U. S.
Comp. St., sections 8657-8665), when no question arises as to compliance with
the Safety Appliances Act, negligence on the part of the defendant must be
afirmatively shown.

The duty of the employer is to see that ordinary care is exercised, that the
place where work is to be performed is reasonably safe for the employee. The
carrier does not guarantee the safety of the place to work.

The federal act does not eliminate the defense of assumption of risk.

In this state the doctrine of assumption of risk prevails, and whenever it is
relevant it must be applied.
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When a workman makes a contract to do dangerous work in a dangerous
place he contracts with reference to that danger and assumes the risk of such
dangers as are normally and necessarily incident to the occupation. This is a
contractual assumption of risk under which the employer, with reference to
risks covered by the contract, cannot be held guilty of negligence.

There may, however, be a voluntary assumption of risks, not contractual, by
the workman, arising from the failure of the employer to perform his duties.
This may occur when the workman becomes aware of them, or they are so
plainly to be seen that he must be presumed to have known and appreciated
them. In such case, if negligence of the employer is established, voluntary as-
sumption of risks arising therefrom must be proved by the defendant.

While disputed questions of fact are within the province of a jury, yet where
a stated group of facts prove a defense the party defendant is entitled to it.

In the case at bar it does not seem that there was any act of negligence on
the part of co-employees which an experienced repairman should not have an-
ticipated; the danger from which he should not have appreciated, and if such
be true the risk which he assumed by his contract of employment was not
changed or increased.

The employee is held to know and observe the rules which the defendant has
promulgated to control in the operation of its road.

It would seem that he must have known that contact might be made at any
time between cars on the repair track. An ordinarily prudent man would have
had such knowledge. That is the test. If he had that knowledge, and he is
chargeable with having it, he assumed the risk.

Untenable inferences were drawn by the jury.

On general motion for new trial by defendant. The action was
brought under the Federal Employers’ Liability Act to recover
damages for the death of an employee, resulting from injuries re-
ceived while in the service of the defendant. The general issue was
pleaded, and under a brief statement assumption of risk was set up
and relied on in defense. Verdict was for the plaintiff. The case is
fully stated in the opinion.

Motion granted. New trial ordered.

Fellows & Fellows, for plaintiff.

George E. Thompson,

Henry J. Hart,

Frank P. Ayer, for defendant.
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Sirrineg: Winsoxn, C. J., PriLBroOK, BARNES, BAssETT, PATTAN-
GALL, JJ.

BarnEs, J. At its yard, at Northern Maine Junction, the de-
fendant delivers to the Maine Central Railroad Company many
cars of freight in its service as a common carrier of interstate com-
merce.

For a clear understanding of this case and of the character of
risks incidental to the employment of plaintiff’s interstate, a de-
scription of portions of the yards of the connecting railroads at
their junction point seems necessary.

Our investigation is limited to the movement of freight cars,
which in great numbers are there daily received and delivered by
the defendant to the Maine Central.

As the freight trains arrive from the northern section of the
state they are assembled in defendant’s receiving yard, there bro-
ken up by its switching crews, and all but such as need heavy re-
pairing are coupled in groups of about twenty, each group called
a “cut,” and pushed, ahead of the switching engine, down the
length of defendant’s yard to its scales, where the cut is stopped,
each car, excepting only such as are loaded with paper, run sep-
arately on the scales, weighed and pushed along toward the re-
ceiving tracks of the Maine Central, and again coupled as before
and delivered on the receiving tracks of the latter road. The last
act of carriage by the defendant is this delivery of the cars in cuts
of about twenty.

It is well to remember that the modern freight car measures
from 36 to 50 feet over all, with a clearance when coupled of three
or four feet. They are ponderous vehicles, and the switching en-
gine in use on the day of the accident weighed 60 tons.

The track of the Maine Central begins near the weighing scales
of the defendant and soon divides into two tracks that extend east-
ward for such distance as to hold 64 cars each. The northerly
track is known as track 2; the other as track 1.

After defendant delivered cars in the Maine Central receiving
yard, there remained for it, jointly with the receiving road, the
duty of inspecting and making light repairs, the replacing of miss-
ing nuts and screws, and such minor repairing as a man with pinch-
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bar and wrench could do. This was done by inspectors and light
repair men of the crews of the connecting carriers, generally work-
ing in pairs, the inspectors beginning at the easterly end of the de-
livered cars, working westward, chalking marks on the bodies of
such cars as needed attention, and followed by the repair men.

The number of cars delivered daily was so great that commonly
both tracks were in use, and for more than a year before the acci-
dent the repair men were constantly engaged on these tracks, and
in this work only. Plaintiff’s intestate was one of the repair men
so employed by the defendant, and such had been his employment
for “just about a year.”

After the cars are weighed and re-coupled, the rear brakeman
of the switching crew mounts the most easterly car and “sets” its
hand brake, and then moves toward the engine, setting all brakes,
until the engine must “make steam” to move its train, and until
enough brakes are set to hold the cars stationary when loosed from
the engine.

On the morning of the accident, May 23, 1926, the first cut of
cars on track 2 was set at its extreme east end, and the switcher
returned to receiving yard of defendant to make up and deliver
succeeding cuts until the repair track should be filled.

It was the custom of defendant not to couple successive cuts to
cars standing on the repair track, but to move them down, under
the direction of the rear brakeman, till they approached the stand-
ing cars, a space, sometimes of ten feet sometimes much less being
left between cuts. Why such space was left is not certain, but the
Maine Central, not the defendant, after the repair men had re-
ported the cars in condition to be moved, made up the westbound
trains and drew them from the repair track.

On this 23rd of May, between seven and eight o’clock in the
morning, plaintiff’s intestate and George F. Ellis, a repair man of
the Maine Central, with their light tools, and with nuts threaded on
wire loops about their necks, began work, the former on track 2
and the latter on track 1, and worked along westward, following
the inspectors, independent of each other, and on different strings
of cars.

When plaintiff’s intestate began work one of the cars stood at
the easterly end of the repair track. A second cut was placed while
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he repaired certain cars in the first cut, and when the second cut
came to a stop its most easterly car stood so that only about a
foot and a half separated its coupling knuckle from the coupling
knuckle of the most westerly car of the first cut, leaving a com-
paratively narrow space between them.

When the inspectors were at or near the westerly end of cut 2,
and after plaintiff’s intestate had made repairs on four cars in cut
1, and had probably finished his work on cut 1, he crossed over
to where Ellis was working, on track 1, some time between ten and
ten-thirty o’clock, having no occasion to do so, as Ellis testified,
other than, “that he wanted conversation with me, asked me what
time of day it was and how we were getting along.” He had his
outfit with him, and such course was in the direction of the tool
house where the repair men might leave their tools at the luncheon
hour.

After such conversation as the repair men had, plaintiff’s intes-
tate left the spot where Ellis was working, and the next that Ellis
recalls was hearing the rattling of draw-bars on track 2, as though,
in the setting of cut 3, it had been pushed so far as to strike and
set in motion the cars of cut 2. This is what had happened, and
Ellis, ““at the same time” heard a cry from plaintiff’s interstate,
who was caught between the coupling knuckles of the first and sec-
ond cuts and instantly killed.

The knuckles did not couple, but were separated about six inches
by the crushed torso of the deceased.

No one saw the accident. No repairs were made on either of the
meeting cars, and Ogilvie, of the pair of inspectors who marked the
cars in cut 1 that morning, testified there was nothing to be done
that day on the couplers between cuts 1 and 2, and that deceased
‘“had no right on that coupler, to work.”

If he were passing between these cars to return to the northerly
side of track 2, he had available the safety appliances furnished
to make a reasonably safe passage, and it is in evidence that those
appliances were then in good order.

It seems that he was passing through, between the cars, and
whether walking on the ground, or stepping on the appliances or
draw-bar of the easterly car of cut 2 and shaken off, is not de-
terminable.
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1t is admitted the suit is brought under the Federal Employers’
Liability Act (U. S. Comp. St., sections 8657-8665) and that no
question arises here as to compliance with the Safety Appliance
Act.

To establish defendant’s liability, its negligence must affirma-
tively appear. There can be no recovery under the federal act,
where the circumstances are as here related, in the absence of
negligence. The duty of the employer is to see that ordinary care
is exercised, that the place where work is to be performed is rea-
sonably safe for the employee. The carrier does not guarantee the
safety of the place to work.

Seaboard Air Line Ry. v. Horton, 233 U. S., 492, 501; Mis-
souri Pacific Railroad Company v. Mary 1. Aeby, U. S., opinion
Jan. 8, 1928.

In all engagements in car repairing, on continuous tracks, hour-
ly filled and vacated, there must be a necessary accompaniment of
danger, and particularly with respect to movement of the cars.

Conditions and circumstances that threaten danger to the em-
ployee, of which he has been warned or instructed, or which are
obvious to him, or such as the ordinarily prudent person must
expect occasionally to arise, despite due care on the part of his
employer, are not without the hazard of the employment.

The federal act does not eliminate the defence of assumption of
risk (except where a violation of a federal statute is involved) ;
all of the former effects of this doctrine remain as they were at
common law. “The employee assumes, as a risk of his employment,
such dangers as are normally and necessarily incident to his occu-
pation, and a workman of mature years, is taken to assume them
whether he is aware of their existence or not; but risks of another
sort, not naturally incident to the occupation, may arise out of
the failure of the employer to exercise due care. They are the
unusual, extraordinary and unexpected acts, and the employee is
not to be treated as assuming such risks until he become aware of
their existence, unless the act or risk is so obvious that an ordi-
narily prudent person would have observed and appreciated them.”

Seaboard Air Line Ry. v. Horton, supra.

In this state, “the rule (assumption of risk) prevalls, and when-
ever it is relevant, we must apply it. Dangerous work must be per-



30 MCLAUGHLIN 7. RAILROAD COMPANY. [127

formed ; and work must be done in dangerous places; and when a
workman makes a contract to do such work, or to work in a dan-
gerous place, he contracts with reference to that danger and as-
sumes the open and obvious risks incident to the work, or as some-
times expressed, such dangers as are normally and necessarily in-
cident to the occupation.

This is a contractual assumption of risk.

With reference to risks and dangers covered by the contract, the
employer owes the employee no duty, and so cannot be held guilty
of negligence. But there may be a voluntary assumption, by the
workman, of risks arising from the failure of the employer to per-
form his duty, and this occurs when the workman becomes aware
of them, or they are so plainly to be seen that he must be presumed
to have known and appreciated them.” Morey v. Railroad Co.,
125 Me., 272.

In such case, if negligence of the employer is established, vol-
untary assumption of the risks arising therefrom must be proved
by the defendant.

Defendant, in the case at bar, argues that while the jury found
negligence on its part, that body did not give due weight to the
testimony which it claims unquestionably proves the assumption of
the risk that must be present whenever the force used in adding a
cut to the cars on the repair track is sufficient to strike and move,
even slightly, the cars to which the cut is added.

Obviously an error in judgment of distance by the rear brake-
man, a failure accurately to relay his signal, or an excess of energy
released by the driver of the switching engine, or a combination of
some or all of these, caused the third cut to strike and push for-
ward the cars of cut 2.

But the defendant urges that such error or omission was a risk
incident to the work or obviously likely to be present; that the
workman had been instructed as to this risk ; and there is evidence
that on the morning of the accident this risk was called to his at-
tention, when Ogilvie warned him to “Watch out for George Ellis
and himself,” or “look out for George Ellis, for you and him is
here alone.”

It does not seem that there was any act of negligence on the part
of co-employees which an experienced repair man should not have
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anticipated ; the danger from which he should not have appre-
ciated, and if this be true the risk which he assumed by his contract
of employment was not changed or increased.

C. & O. Railroad Co. v. De Atley, 241 U. 8., 310.

The employee is held to know and observe the rules which the
defendant has promulgated to control in the operation of its road.

What drew plaintiff’s intestate from track 2 does not appear,
and evidence as to the location of the two repair men when their
interview ended is conflicting.

It is undisputed that when coupled cars are hit so as to move
them along the track there is a perceptible clicking sound as the
“slack” in the draw-bar mechanism is taken up. This clicking
sound progresses from the car first hit to the end of the line of cars.

Ellis testifies that the cars of cut 2 gave the clicking sound as
they were pushed eastward, and that he heard it just before the
accident.

From the evidence it does not seem probable that plaintiff’s
intestate was stepping on a draw-bar when a shock dislodged him
and, if not, he was stepping into a position of serious danger when
he thrust his body between the grim knuckles of loaded freight
cars, in an aperture as narrow as that here described.

Further, if he were mindfully going about his work, with eyes
and ears open and attuned to indicia of danger, he must have heard
the clicking of the draw-bars, and the more clearly if he were walk-
ing from the west.

It would seem he must have known that contact might be made
at any time between cars on the repair track. An ordinarily pru-
dent man would have had such knowledge. And this is the test.

If he had that knowledge, and he is chargeable with having it, he
assumed the risk of danger to himself from such contact.

Granted that disputed questions of fact are within the province
of a jury; where a stated group of facts prove a defense the party
defendant is entitled to it.

In this case the jury must have drawn untenable inferences from
the testimony, or wilfully or carelessly departed from the rules
of law given them by the Court.

The facts prove the unfortunate accident to have been a mis-
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chance under voluntary assumption of risk, rather than in con-
tributory negligence of plaintiff’s intestate. '

Motion granted.
New trial ordered.

Crty or WaATERVILLE vs. C. B. KELLEHER.
Kennebec. Opinion March 5, 1928.

Laxororp axp TENANT. AsSSIGNMENT OF LEASE. SUBLETTING.

Covenants in lease against subletting are to be strictly construed.

An assignment of a lease and a subletting are not to be confused. The former
transfers an existing estate. The latter creates an entirely new estate. The
former reserves no reversionary interest in the assignor.

In order to find a subletting, the relation of landlord and tenant must be
shown to have been created between the original lessee and the sublessee.

A contract involving the management and control of the business carried on
in the leased premises, even though under it the profits and losses of the busi-
ness so carried on are divided equally between the lessee and the manager of the
business, does not, in itself, constitute a subletting.

In the instant case the contract entered into between the defendant and
Waterville Theatres, Inc., was not equivalent to, and did not legally amount to,
either an assignment of the lease or a subletting of the premises. Such contract
held to be a legitimate arrangement for management of the business conducted
on the premises in no way violating clauses in the lease forbidding an assign-
ment thereof or a subletting of the premises.

On report. An action of forcible entry and detainer to recover
possession of premises held by the defendant under written lease
and renewal thereof. The plaintiff seeks to recover possession of
the premises notwithstanding the written lease and renewal, and
defendant’s entry and possession thereunder, because of an alleged
violation of the covenants against assignment and subletting, by
an alleged subletting.



Me.] WATERVILLE 0. KELLEHER. 33

After plea, waiver of trial and judgment against defendant in
the Municipal Court of Waterville appeal was taken to the Su-
perior Court for the County of Kennebec.

By agreement of the parties the cause was reported to the Law
Court. Judgment for defendant.

The case fully appears in the opinion.

Cyril M. Joly, City Solicitor,

Mark J. Bartlett, for plaintiff.

Perkins & Weeks,

Merrill & Merrill, for defendant.

SitTiNG : WiLson, C.J., Duxx, BarNEs, BasseTT, PATTANGALL,JJ.

ParraNeary, J. On report. Action of forcible entry and de-
tainer brought for the recovery of possession of the City Opera
House occupied by defendant under a lease from plaintiff. The
lease contained a clause forbidding assigning or subletting which
plaintiff claims was violated by defendant and that, therefore, the
lease was forfeited.

This claim of the plaintiff is based on a contract entered into
between defendant and William P. Gray, agent for Waterville
Theatres, Inc., which plaintiff construes to be equivalent in law to
an assignment or sublease.

Defendant claims that the contract constitutes neither an as-
signment nor a subletting. The construction of the contract thus
becomes a matter of ultimate importance.

When the contract was entered into, this defendant was operat-
ing a motion picture theatre on the leased premises. Waterville
Theatres, Inc., was engaged in a similar business in Haines The-
atre in the same city.

The contract provided (1) that both theatres should be operat-
ed by and under the general supervision of Waterville Theatres,
Inc., which was to select the exhibitions for both but not to omit
the giving of exhibitions in the Opera House without the consent
of defendant; (2) that all employees of both theatres should be
hired, discharged and have their rate of compensation fixed by
Waterville Theatres, Inc.; (8) that the combined receipts of both
theatres should be deposited in one account, out of which should

Vol. 127—4
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be paid expenses of operation, profits or losses to be divided equal-
ly between the contracting parties; (4) that rent for both the-
atres should be paid as part of expense of operation, before di-
vision of profits or adjustment of losses; (5) that permanent im-
provements in either theatre should only be made by mutual con-
sent; (6) that accidents, liability for damages from any cause,
losses by fire concerning either theatre should be borne by each
party respectively; (7) that if either theatre was closed, parties
should share in profits of the one remaining open; (8) that the
operation and management of Opera House should be subject to
terms of defendant’s lease; (9) that defendant should retain con-
trol of letting Opera House to local parties; (10) that either
party might terminate the contract by giving the other thirty
days’ notice in writing of his desire to do so.

The clause in the lease, for alleged violation of which plaintiff
. claims a forfeiture, reads: “that he will not assign or underlet the
premises or any part thereof . . . without the consent of the les-
sor in writing.” Such consent, admittedly, has not been given.

The distinction between an assignment and a subletting is clear.
An assignment by a lessee is a transaction by which he transfers
his entire interest in the premises or a part thereof for the un-
expired term of the original lease. Craig v. Summers, 15 L. R. A.,
2836 ; Childs v. Clark, 49 Am. Dec., 164 ; Note, 10 A. S. R., 558. To
constitute an assignment the instrument must convey the entire
estate or interest conveyed by the lease. Davis v. Vidal, 42 L. R. A.
(N. 8.), 1084. An assignment creates no new estate but transfers
an existing estate into new hands, while a sublease creates an en-
tirely new estate. Collins v. Hasbrook, 15 Am. Rep., 407.

If the instrument is of such character by its terms and condi-
tions that a reversionary interest by construction remains in the
grantor, he becomes the landlord and the grantee the tenant. The
tenant who parts with the entire term embraced in the lease be-
comes an assignor of the lease and the instrument is an assign-
ment but where the tenant, by the terms, conditions or limita-
tions of the instrument, does not part with the entire term granted
him by the landlord, so that there remains a reversionary interest
in him, the transaction is a subletting not an assignment. Davis
v. Vidal, supra.
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Covenants against subletting are restraints which courts do not
favor. They are construed with the utmost jealousy and easy
modes have always been countenanced for defeating them. Gasby
v. Williams, 147 Fed., 678 ; Presby v. Benjamin (N.Y.), 62 N. E.,
430; Taylor, Landlord and Tenant, sec. 403 ; McAdam, Landlord
and Tenant, sec. 141.

Thus a covenant not to assign does not prevent subletting,
Jacksonv. Silvernail, 15 Johns., 278 ; and a covenant not to sublet
the premises is not broken by a sublease of a part of the premises.
Roosevelt v. Hopkins, 33 N. Y., 81.

Even under a liberal construction of the covenant against sub-
letting, to constitute a violation of the lease, lessee must have put
in possession of the premises a new tenant, not merely a new occu-
pant. To be a tenant a person must have some estate, be it ever so
little, such as that of tenant at will or on sufferance. A person in
occupation of real estate as a servant or licensee is not a tenant.
Kerrains v. People, 60 N. Y., 22; Presby v. Benjamin, supra. The
granting of a license with respect to the demised premises is not a
subletting. Notes, 117 A. S. R. 93; Notes, 19 Ann. Cas. 954.

It could not be argued that the contract between defendant and
Waterville Theatres, Inc., constituted an assignment of the lease.
Certainly, defendant did not part with his entire estate in the
premises and we do not understand that plaintiff seriously claims
an assignment but relies upon a subletting. This being so, the
cases Fayette v. Fayette, 44 Que. Super., 536, and Emery v. Hill,
67 N. H., 330, relied upon by plaintiff, are not in point, as these
cases relate to assignments and not subletting. Clifford v. 4. & K.
Ry. Co., 121 Me., 15, turned on the construction and effect of a
specific clause in the lease which provided that an assignment by
process of law should work a forfeiture, an entirely different prop-
osition from that presented here.

Plaintiff here claims that the contract between defendant and
Waterville Theatres, Inc., was equivalent to defendant’s forming a
partnership with another, not a party to the original lease, and
that such action amounts to a subletting and hence creates a for-
feiture. Assuming that his premise is correct, the conclusion does
not necessarily follow. There is a conflict of authority on this
point arising from the fact that some courts construe the provision
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strictly against the lessor while others do not. Generally speak-
ing, the American courts follow the rule laid down in Riggs v.
Pursell, 66 N. Y., 193, and favor a construction liberal to the
tenant. In Boyd v. Fraternity Hall Association, 16 I1l. App., 576,
the court, relying on the authority of Roe v. Sales, 1 Maule and
Selwyn, 297 ; Roosevelt v. Hopkins, 33 N. Y., 81 and Margrave v.
King, 5 Ired. Eq., 430, declared that “Where the tenant without
license from the landlord, takes a third person into co-partnership
with him and lets such person into joint possession of the premises,
it is not a breach of a condition in the lease against subletting.”
To the same effect are Maloney v. Smith (Ala.), 80 So., 169;
Spangler v. Spangler (Cal.), 104 Pac., 995.

But we are not called upon to decide that precise question here.
We think that this case falls more within the line of Boston Ele-
vated Railroad Co. v. Grace and H. Co., 50 C. C. A., 239, and
Markowitz v. Greenwall Theatrical Circuit Co. (Texas), 75 8. W,
4.

In the former case, the lessee who had agreed to erect and main-
tain a chute and other amusement structures contracted with a
third party to build the chute agreeing that such third party
should have exclusive possession of the chute and a lien on its in-
come until the amount owing it was paid, after which it should have
a one-third interest in the chute and its earnings. The court held
that this third party was an agent of the lessee and that the con-
tract was not one of subletting.

In the latter case, discussing a situation in many respects sim-
ilar to that presented here, the court said, “The lease of the prem-
ises to appellee did not carry with it the obligation to conduct
therein a theatrical enterprise, but only conferred the privilege to
do so. We are unable to perceive the force or reasonableness of
the contention that one, for instance, who procures a lease of a
building for the purpose of conducting therein a mercantile busi-
ness, may not take with him into the business a partner, and yet
retain the absolute ownership of the lease.”

The relation of landlord and tenant between the defendant and
Waterville Theatres, Inc., or between the defendant on the one
hand and a combination of himself and Waterville Theatres, Inc.,
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on the other, was not created by the contract in question. Such
a relation must exist in order to assume a subletting.

The purpose of the contract was to turn over the management
of defendant’s moving picture business to Waterville Theatres,
Inc., subject to certain limitations and conditions. If a contract
had been executed between the parties hereto, exactly similar to
that which appears here, excepting that the party of the first part
should receive one hundred dollars per month for services rendered
by it, it is not conceivable that anyone would have regarded it as
an assignment of the lease or a subletting. The situation is no dif-
ferent because instead of a stated sum, the party of the first part
is compensated by being paid a percentage of the net profits of the
business, nor does it matter that the party of the first part also
operates another theatre and that as a part of the arrangement
defendant is to share in its profits.

Defendant was not, under his lease, obligated to personally
manage his theatrical business. He could not assign his lease or
sublet the premises or any part thereof but he could employ whom
he chose to manage his business and the matter of how such man-
ager was to be compensated was something with which his landlord
is not concerned.

We find no violation of the provisions of the lease relating to
assignment or subletting and no other cause for forfeiture is as-
signed by plaintiff.

Judgment for defendant.
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INHABITANTS OF BIDDEFORD vs. ANDREW ALLEN.

York. Opinion February 22, 1928.
‘WeieHT AND SUFFICIENCY OF EVIDENCE.

In a given case a jury may, out of a mass of testimony, find much, sufficiently
probable and consistent with the circumstances, that, if believed, furnishes suffi-
cient foundation on which to base a verdict.

In the case at bar a full and careful scrutiny of the evidence discloses noth-
ing to convince the court that the jury failed in its duty, or that it erred in its
finding.

Action on the case to recover money paid to a road builder in
excess of the amount earned by him under several contracts with
the city. .

At the trial plaintiff recovered a verdict for $4,250.00.

The case comes up on defendant’s motion for a new trial ; and is
stated with sufficient fullness in the opinion.

Motion overruled.

Willard & Ford, for plaintiff.

Emery & Waterhouse,

Joseph R. Paquin, for defendant.

SitTinGg : WiLson, C. J., PuiLsroox, BarNEs, BasseTT, PaTTAN-
GALL, JJ.

Barnes, J. During four seasons ending with the year 1925, the
defendant did construction work in resurfacing streets and side-
walks for the plaintiff city. From time to time he was paid.

In its writ plaintiff alleges that overcharges, charges for work
that was not done by defendant, were made, and that upon nine
different dates it paid the defendant sums of money not due him.

At the trial no testimony was offered supporting the ninth count
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in the writ, so that services paid for on eight occasions are subjects
of scrutiny.

On these eight occasions, between July 21, 1922, and February
17, 1926, defendant received $45,940.50, and plaintiff contends
that $4,273.50 of this total are overcharges and sues to recover
that sum.

In all counts in the declaration, except the eighth, the measure-
ments are claimed to be erroneous; in the eighth count plaintiff
alleges that the charge, for patching, to the amount of one thou-
sand dollars, was wholly without foundation, and that no amount
was at that time due for patching.

From the printed testimony the jury would be warranted in be-
lieving that defendant had done, in each of the years specified i
the bills that are alleged to be excessive, work on public ways of
plaintiff to the value of fifty thousand dollars. It seems that he-
had apparatus sufficient in quantity and kind to do work to this.
amount.

He claimed to have been a contractor for thirty years, and yet
he had no books of account or record from which he could produce
data iIn defense. He claimed that about all he could do through edu-
cation was to read and write, that he always had some one to help
him in computing in figures; that he had bookkeepers and assist-
ants on his contracts with plaintiff, but that he had none of the
books at the time of the trial.

His defense was, in brief, that the Street Commissioner would
designate a certain job, and, when he reported it done, the latter,
in some instances under the eye of the Mayor, measured the work
and computed its area. The figures were then submitted to the City
Clerk, and in all but one instance a check was delivered him on the
same or the succeeding day.

In passing it may be noted that neither Street Commissioner,
City Clerk, Mayor, Committee of Accounts nor Treasurer, had any
of the data upon which computations of street areas had been made.

The last payment was made on February 17, 1926, for work
completed on October 31 of the preceding year.

All the payments were made during the official years of one
Mayor.

After the election of another Mayor, in 1926, surveys of de-
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fendant’s work were made, and overcharges were deemed found for
work charged and payed for on areas varying from fourteen square
yards to seven hundred fifty-five square yards, and totalling an
area of sixteen hundred ninety-one and four-ninths square yards,
which work plaintiff says was never done.

The work on different streets was of varying kinds, and at dif-
ferent prices, but there is no contention as to the quality of the
work done, nor as to unit prices.

Plaintiff sued for $4,273.50, the amount paid on the several
areas which it found not covered ; the jury returned a verdict for
$4,250.00.

Defendant’s bills for the several jobs, with checks issued in pay-
ment thereof, were introduced in evidence.

Three of the bills bear no signatures of the City Committee of
Accounts, but the others seem to have passed through regular
channels. .

In the nature of things proof of what work plaintiff had done
could be produced only after surveys, in 1926, of the jobs under
suspicion.

The men who surveyed the various areas, for the City, were two,
one a graduate civil engineer, of twelve years’ experience, and the
other an engineer’s assistant, who for eight years had been em-
ployed by a civil engineer in making measurements, and had five or
six years’ experience in handling a transit instrument.

These men worked independently, and in some cases surveyed
the same areas. ‘

In addition to the testimony of these men, the jury heard that
of a Street Commissioner of the City who served during some of
defendant’s working time, the defendant himself, and also a civil
engineer from Portland, who measured certain areas shown him in
1926 by the defendant. There was variance in the findings of all
who measured on the same streets. The defendant testified that on
all jobs he was allowed by the City officials for less work than he
actually had done.

A surveyor who, at the request of the defendant, measured a
section for which defendant had been paid, as though it were five
thousand square yards in area, testified that when defendant asked
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him as to the area found here, “he made a statement he had five
thousand yards he had got to find somewhere.”

A bill presented to the City on September 2, 1925, “To patching
Western Ave. and Upper Main St., $1,000.00,” one of the three
that do not bear the approval of the Committee of Accounts, was
testified to by defendant. He said in answer to a question how
much patching was done on Western Ave. and Main Streets, “I
must have done twenty or twenty-five hundred dollars worth.” At
one time he testified that pretty near a thousand dollars’ worth of
patching was done on each street; and again that that thousand
dollar patching was mostly on Western Avenue.

And when pressed as to the yardage, and why he made no record
of it, left it with the jury with this statement, “I think it was kind
of a lump sum.”

The jury had before them another bill of defendant, also paid,
of the selfsame date, for $1,035.03, “Western Ave. to Railroad.”

There was testimony as to business connection between defend-
ant and the Mayor of these fruitful years. This testimony was
given by defendant.

Out of the mass of testimony a jury may find much that, if be-
lieved, furnishes sufficient foundation on which to base a verdict.

We can find nothing in the record to convince us that this jury
failed in its duty, or that it erred in its finding.

Motion overruled.
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INHABITANTS OF PHIPPSBURG PETITIONERS
vs.
County CoMmMmIssSIONERS OF SacapaHoc CouNTy.

Sagadahoc. Opinion March 8, 1928.

CerTIORARL. Powers oF County ComMisstoNERs. JURIsDICTION IN Lavine
Ovut Townx Wavs.

County Commissioners may correct their records at any time, in accordance
with the facts, supplying omissions therein.

This is so, even though the personnel of the board may have changed in the
meantime, the board of County Commissioners being a continuing body.

The jurisdiction of County Commissioners in the matter of laying out town
or private ways is appellate only.

It is settled law in this state that a petition to County Commissioners, asking
them to reverse the decision of municipal officers refusing to locate or alter a
town way, must state clearly and directly every fact mecessary to give them
Jurisdiction.

Failure to allege in such petition that selectmen unreasonably neglected or
refused to lay out such a way is fatal. An allegation of neglect or refusal alone
is insufficient. The fact that such neglect or refusal is unreasonable is the basis
of the right of appeal.

Without such allegation, Commissioners have no authority to act on a petition.

An order that a town be allowed three years to open and make a way is un-
authorized. The statute limits such period to two years.

Neither the jurisdiction nor the powers of County Commissioners can be en-
larged by this court in its exercise of discretionary power.

In the instant case, not only was the order issued by the County Commission-
ers without warrant of law, but the board was without jurisdiction to take any
action in the premises.

On exceptions. This case came to the Law Court on plaintiff’s
exceptions to the decision of the presiding justice denying the is-
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suance of a writ of certiorari, as prayed for by the petitioners, for
the purpose of quashing the records of the County Commissioners
of Sagadahoc County purporting to authorize the laying out of a
highway in the Town of Phippsburg. The presiding justice held
that the question of jurisdiction of the County Commissioners was
the only one necessary to discuss or determine, and that all the
other objections raised in the petition were subject to his discre-
tionary powers. To his finding of jurisdiction, and to his denial of
the writ, the petitioners filed exceptions.

Exceptions sustained. Petition granted. Writ to issue.

The case appears fully in the opinion.

George W. Heselton,

Edward W. Bridgham, for plaintiffs.

Walter S. Glidden,

Arthur J. Dunton, for defendants.

Sirring: Witson, C. J., Prirsroox, Dunn, Barnes, BasseTT,
ParTanecary, JJ.

ParraNeair, J. On exceptions. Petition for writ of certiorari
to quash the record of county commissioners of Sagadahoc Coun-
ty, authorizing the laying out of a highway in the town of Phipps-
burg. Hearing was had before a single justice who denied the
prayer of petitioners and the case comes forward on exceptions.

It appears that on July 21, 1924, petitioners, described as “resi-
dent and non-resident taxpayers of the town of Phippsburg,” ad-
dressed the selectmen of that town, requesting the laying out of
a highway at Popham Beach. Hearing was had on September 3,
1924, and the petition denied. On July 20, 1925, a petition ad-
dressed to the county commissioners and signed by certain persons
described as “inhabitants and land owners of the town of Phipps-
burg” requested the laying out of the way, under the provisions of
Chapter 24, R. S. 1916, and acts amendatory thereto.

Hearing was had on this petition on September 5, 1925, and on
January 5, 1926, a return of the findings of the county commis-
sioners was made and filed, the case then being continued to the
March Term for final action. On March 2, 1926, the case was
closed ; judgment being in favor of petitioners. On May 6, 1927,
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the selectmen of Phippsburg petitioned the county commissioners
asking a reversal of their order of January 5, 1926, and after hear-
ing, were given leave to withdraw. Petition for certiorari followed.

Petitioners contend that the county commissioners were without
jurisdiction in the premises. It is also urged that their proceedings
were not conducted in accordance with law and that the final order
issued by them was not authorized by law.

The trial judge found jurisdiction in the commissioners and,
having so found, ruled that the issuance of the writ was a matter
of judicial discretion, in the exercise of which discretion the writ
was refused.

The objection to jurisdiction is based on the proposition that
neither in the petition addressed to the county commissioners nor
in the original record of their adjudication of the matter is there
allegation or finding that the selectmen “unreasonably” refused to
lay out the way.

The petition alleged that the selectmen “refused” but does not
allege that the refusal was “unreasonable.” The original record of
the county commissioners contained no reference to the fact of re-
fusal and, hence, no record of any adjudication as to an “un-
reasonable” refusal.

A hearing was had before the county commissioners on Septem-
ber 5, 1925, at which all of the members of the board were present.
Their return, dated January 5, 1926, and the record showing the
final disposition of the case, dated March 2, 1926, were signed by
George M. Stinson and Walter M. Mallett, who constituted a ma-
jority of the board. The third member, Charles B. Randall, was in
Florida on these two latter dates.

On August 2, 1927, the board, then consisting of George M.
Stinson, Charles B. Randall and Charles J. Dain, amended the rec-
ord of the county commissioners’ court relating to the hearing of
the petition by inserting the words “and adjudicate and determine
that the selectmen of said town of Phippsburg did unreasonably
neglect and refuse to lay out said town way, as set forth in the
petition of said Stacey et al.”

Petitioners here strenuously argue that allegation of the neces-
sary jurisdictional fact that the refusal of the selectmen to lay out
the way was “unreasonable” not appearing in the petition ad-
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dressed to the county commissioners and not appearing in the rec-
ord of the case as originally made up by the commissioners and the
personnel of the board having changed by the substitution of Mr.
Dain for Mr. Mallett, the records were illegally amended and the
action of the county commissioners is, on its face, illegal for want
of jurisdiction.

On the authority of Chapman v. County Commissioners, 79 Me.,
270, Dresden v. County Commissioners, 62 Me., 367, and Levant v.
County Commissioners, 67 Me., 249, the presiding justice per-
mitted the record of the county commissioners to be amended in
accordance with the facts, and we think that his action in this re-
spect was justified. Nor is the argument sound that this amend-
ment could not be made because of a change in the personnel of the
board. The county commissioners’ court is a continuing body and
its record may be changed in accordance with facts no matter
when or how the facts may be ascertained. Had there been, in 1927,
an entirely new board than that which acted in 1925 and 1926 and
had it appeared to the satisfaction of that new board that the
earlier board actually took the action indicated by the amendment,
the new board could and should have amended the record so as to
show what really happened on the earlier date.

The omission, in the petition addressed to the county commis-
sioners, of the allegation that the refusal of the selectmen to lay
out the road was an “unreasonable” refusal, raises a more serious
question. The court below, on the authority of State v. Pownal,
10 Me., 24, and White v. County Commissioners, 70 Me., 317, de-
cided that the county commissioners had jurisdiction of the matter
before them notwithstanding the omission of this necessary juris-
dictional fact from the petition presented to them, provided that
they did actually adjudicate and determine the fact at the hearing
on the petition. Commenting on this ruling, the learned justice, in
his findings, said “The acquisition of jurisdiction by the county
commissioners upon a petition that did not contain the jurisdic-
tional facts is somewhat incompatible with the ordinary rules of
_law, but it is nevertheless the fact that our court in State v. Pownal
did by implication, if not by direct phraseology, hold that the
county commissioners could obtain jurisdiction by finding the
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omitted jurisdictional facts and making such finding a part of
their record.”

An examination of the authorities bearing upon this question
discloses opportunity for confusion. In State v. Pownal, supra, the
petition to the county commissioners did not contain the allega-
tion of unreasonable refusal, nor did the adjudication of that ques-
tion appear in the records of the court. Speaking through Chief
Justice Mellen, our court said, “From a view of these provisions,
it is evident that the jurisdiction of the Court of Sessions of the
laying out of town or private ways is of an appellate character
only. It has no original jurisdiction in such cases. Neither has the
court appellate jurisdiction in laying out such roads except in the
two specified cases ; that is, when the selectmen shall unreasonably
delay or refuse to lay out such way, or the town shall unreasonably
delay or refuse to approve or allow the same. . . . It is nowhere
stated in the record and proceedings of the court in their adjudi-
cation that the selectmen of Pownal had unreasonably delayed or
refused to lay out the road; that is, it nowhere appears on such
record and proceedings of the court that it had any jurisdiction
whatever in the premises. If the court were really satisfied, from
an examination of the facts of the cause while under their consid-
eration, that the selectmen had unreasonably delayed or refused to
lay out the road, that fact should have been stated by the court as
the evidence of their jurisdiction and of the reason for exercising
such jurisdiction and proceeding to lay out the road. The omis-
sion or absence of this record evidence of jurisdiction is fatal.”

It is to be noticed that in this opinion the court did not directly
pass upon the question of whether or not the omission of the allega-
tion of the jurisdictional fact in the petition would be fatal, but, as
found by the court below, the implication is clear that that defect
might have been cured by adjudication of the fact by the county
commissioners and a record showing that adjudication.

In Bethel v. County Commissioners, 42 Me., 480, both the peti-
tion and the record of the commissioners failed to show that the
petition had been presented to the commissioners within the time
fixed by law, and the court said, “It does not appear that the
County Commissioners had any jurisdiction, there being no allega-
tion in the petition presented to them, nor anything appearing in
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their record that shows the application to have been seasonably
made, and nothing is to be inferred.”

In Goodwin v. County Commissioners, 60 Me., 330, Judge Wal-
ton, speaking for the court, said, “It is well settled that the peti-
tion to the county commissioners must state directly such facts as
are necessary to give them jurisdiction. Nothing can be left to in-
ference. Whatever is necessary to give the county commissioners
jurisdiction of the case must be stated clearly and distinctly. In
this case, there is no such averment in the petition nor any adjudi-
cation of the fact. At least no such adjudication appears in the
record. The original petition neither avers, nor do the subsequent
adjudications establish, this vital jurisdictional fact.”

In Brown v. County Commissioners, 68 Me., 537, the court ruled
that the commissioners were without jurisdiction because “it is not
alleged in the petition to the commissioners nor does it appear in
their proceedings that the petitioners were inhabitants of the town
or owners of taxable property therein or that they had any inter-
est whatever in the subject matter or were in any way connected
with the prior proceedings.”

In Hayford v. County Commissioners, 18 Me., 156, the court
said, “Being an inferior tribunal, nothing is presumed in favor of
the commissioners’ jurisdiction, but it must appear by their record.
A general jurisdiction merely, given by the statute over the sub-
ject matter, is not enough ; they can only have it in the particular
case in which they are called upon to act, by the existence of those
preliminary facts which confer it. Small v. Pennell, 31 Me., 267,
270. Moreover, while generally no particular form of words is re-
quired in the petition, nor is strict technical accuracy expected
therein (Windham v. Co. Cmrs., 26 Me., 406, 409), their juris-
diction generally depends upon whether sufficient jurisdictional
facts are set out, as they always should be, in the petition which
forms the foundation of their action; although in some classes of
cases concerning which the statute does not prescribe what facts
the petition shall set out — such as those seeking an abatement of
taxes —if the whole record when completed shows actual juris-
diction, notwithstanding one or more of the jurisdictional facts
were wanting in the petition, the court may, if substantial justice
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has been done by the commission, rightfully refuse to grant the
writ. Orland v. Co. Commrs., 716 Me., 462.”

In Orland v. County Commissioners, supra, a case relating to
abatement of taxes, the court permitted an amendment of the com-
missioners’ record in accordance with the facts, and said, “The
only cause of error assigned and relied on in argument, is that the
application did not set forth upon what property the applicant
desired abatement. To be sure, the application is quite general in
its terms, alleging that the assessors ‘assessed the petitioner at a
higher value than the property was worth on the first day of April,
1883.> Under this general allegation, the commissioners would
probably order a specification, if requested. And it seems the rea-
son for not making such a request, is disclosed by the following
clause in their record, to wit, ‘That in the application to the as-
sessors requesting an abatement, is a list setting forth on what
property he desired an abatement, . . . and was produced at the
hearing before the county commissioners, on notification of Buck.’
While all of these jurisdictional facts ought to be set forth in the
application, and the commissioners might properly decline to re-
cetve and order notice upon an application which did not contain
all these allegations, still, if without objection all these facts be
proved, the application might be entertained, for it is the whole
record which is to be examined.”

It will be noticed that the question directly at issue, namely
whether or not the omission of a jurisdictional fact from the peti-
tion, would in and of itself be fatal, is not directly decided in any
cited case relating to the laying out of a way, although the impli-
cation appears to be that such might not be the case. But, in New-
castle v. County Commissioners, 87 Me., 227, the court, speaking
directly to that point, said, “It is settled law that a petition to
county commissioners, asking them to reverse the decision of the
municipal officers of the town refusing to locate or alter a town
way, must state clearly and directly every fact necessary to give
the commissions jurisdiction. . . . But the county commissioners,
in their answer to this petition for a writ of certiorari, say that be-
fore making their report they permitted these two errors to be cor-
rected. In other words, that, after having taken jurisdiction and
acted upon the petition, they allowed it to be altered in two essen-
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tial particulars. It has been held that such an alteration makes a
new petition of the instrument, and exonerates such of the signers
as do not consent to the alteration from all liability for costs.
Jewett v. Hodgdon, 3 Me., 103. We do not doubt the authority of
county commissioners to amend the record of their own doings.
Nor do we doubt that such an amendment, when made, is conclusive,
and that oral evidence is inadmissible to impeach or contradict the
record so amended. Levant v. Co. Com., 67 Me., 429. But they
have no right to amend a petition, signed by others, after it has
been acted upon by them, and thus confer upon themselves a juris-
diction which they did not possess when the petition was presented.
It is perfectly well settled that, in a case like the one now under
consideration, the original petition, when presented, must contain
such a statement of facts as will give the county commissioners
jurisdiction, or they will have no right to accept it, or to take any
action upon it whatever. In the present case, the petition, when
presented to the county commissioners, did not contain such a
statement. The county commissioners had no authority to accept
and act upon such a petition, and it is the right of the town of
Newcastle to have their proceedings quashed.”

This case appears to be the last word of our court on the sub-
ject and in view of its definite, explicit and emphatic declaration
of the law applicable to the instant case, we are obliged to conclude
that any action of county commissioners based on a petition which
fails to set out necessary jurisdictional facts is void, notwithstand-
ing the implication of earlier cases that such a defect in the peti-
tion might be cured by a finding of the omitted jurisdictional facts
by the county commissioners, provided that such finding was in-
corporated in their record.

It may also be noted that the final order of the county commis-
sioners fixing the time within which the way should be completed
was not in accordance with the statute.

Section 9 of Chapter 24, R. S. 1916, provides that, “A time not
exceeding two years shall be allowed for making and opening the
way.”

The order of the county commissioners was “that the town of
Phippsburg be allowed three years from said time within which to
open and make said road, and safe and convenient for travelers,

Vol. 127—5
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and also that the laying out, making and opening said road be done
one-third distance, within twelve months from date and start at the
beginning of the above described road; that the next adjoining
third part of said road be finished within twenty-four months from
date, and that the last third part of said road be finished within
thirty-six months from date.”

‘Such an order finds no warrant in law. The powers and duties of
county commissioners are defined and limited by statute. These
powers may not be exceeded nor has this court discretionary power
to enlarge them. The order above quoted cannot be subdivided. A
way was prayed for with definite termini. The commissioners found
that “convenience and necessity” required such a way. By their
amended record, it appears that they found that the selectmen “un-
reasonably neglected and refused” to lay out such a way. These
findings related to the whole way, not to two-thirds of it. And it
may well be that different findings might have resulted had two-
thirds only, of the way, been under consideration. The order to lay
out the way must be taken in its entirety and when so taken it is
without authority and void. Kingman v. County Commissioners,
53 Me., 431.

Ezceptions sustained.
Petition granted.
Writ to issue.
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InmaniTanTs oF LEEDS
vs.
Maine CrusaED Rock axDp GrAVEL COMPANY.

Androscoggin. Opinion March 8, 1928.

Taxarron. Personarry. “Personar Property EmProvep 15 TrADE” AND
“MacHiNERY EMPLOYED IN ANY BrancH oF MaNUFACTURE,” CONSTRUED.
“LaxpinG Prace” Derinep.

Employment in trade under paragraph I, Sec. 14, Chap. 10 R. S. means trade
in the town where it is prepared for market. Where the evidence does not dis-
close any local market or any intent or expectation to sell locally and the things,
when prepared for market, are to be sold, not where prepared, but in the town
where the owner’s main business is located, the property is not “employed in
trade” in the town where it is when prepared, and is not there taxzable.

The chattels, if claimed to be a mill when taken together, cannot serve at the
same time as property employed and as the place in which employed. The
property which may be taved under paragraph I, Sec. 14, Chap. 10 R. 8. is
movable property wholly distinct from the “mill” or “landing place” occupied.

A landing place is a place where logs (and it may be other things) are col-
lected and deposited for transportation or shipment from that place, whether it
be by water or rail. The phrase connotes both collecting and depositing. Ma-
chinery used to prepare rock and sand for shipment cannot be said to be “col-
lected and deposited” within the meaning of the Statute.

To make an article manufactured, the application of the labor must result in
a new and different article with a distinctive name, character or use. Crushing,
grinding and preparing rock, gravel and sand for market is not manufacturing,
and machinery used for such purposes is not “employed in any branch of man-
ufacture.”

In the instant case, no new article was produced. Raw material created by
the process of nature was broken for use and sale into convenient sizes, which
were raw material no less than when excavated, and, no labor having been ex-
pended in fashioning the pieces, than when they left the breaker. Such crushing
does not constitute manufacturing in the ordinary sense.
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Held :—the “machinery” was not taxable by Leeds under R.S. Chap. 10, Sec.
14, Par. 1 as “personal property employed in trade — or in the mechanic arts”
by an owner who occupied a “mill” or “landing place” in that town, nor was it
taxable by Leeds under paragraph III, Sec. 14, as being “machinery employed
in any branch of manufacture.”

On Exceptions. An action of debt for the collection of $533
tax on personal property assessed against the defendant, a non-
resident corporation.

Defendant corporation conducted a sand and gravel and stone
crushing business in the town of Leeds, using in connection there-
with, a steam shovel, locomotive, stone crushers and other chattels
which were the personal property assessed under the word “ma-
chinery.” Defendant contended that the property was not subject
to taxation in the town of Leeds.

Hearing was had before the presiding justice of the Superior
Court for the County of Androscoggin, who ruled that the action
could not be maintained.

The plaintiff took exceptions to the rulings.

Exceptions overruled.

The case appears fully in the opinion.

Tascus Atwood, for plaintiff.

Frederick J. Laughlin,

Harry Manser, for defendant.

Sirtine: Winson, C. J., PHiLBroox, Dunxx, BarxEes, BasseTT,
PaTTrancaLrr, JJ.

BasseTrr, J. Action of debt by tax collector of the town of
Leeds to collect a tax assessed on personal property described as
“machinery” and employed by the defendant, a Maine corporation
located at and with its principal place of business at Portland, in
its gravel and sand pit in the town of Leeds. Case comes up on ex-
ceptions to the ruling of the presiding justice that the action could
not be maintained.

It is admitted that the usual statutory requirements for assess-
ing a tax and bringing a suit were complied with. The only ques-
tion is, was the property taxable in Leeds.
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The “machinery” included these chattels, a steam shovel, narrow
gauge locomotive, two stone crushers, two conveyors, six dump
carts, hoist and attachments, screen and attachments, dynamos
and one Ford ton truck. The process of getting out sand and
gravel is this. The material is excavated in the pit by the steam
shovel, loaded into small yard cars, hauled to a hopper, from which
it is taken up by a small car and dumped on a grating, where rocks
exceeding two and one-half inches in size are projected to a crush-
er. This “oversize,” as it i1s called, is there-crushed to two and one-
half inches and, upon an occasional order for stock smaller than
that, there is recrushing to the smaller size. Not over twenty-five
per cent of all the rock material excavated is crushed. The re-
mainder passes through the screen into bins, into which the crushed
rock is also conveyed, and thence is passed into railroad cars of the
Maine Central Railroad on a spur track connecting with the main
line and shipped to customers on orders received at the Portland
office. The sand excavated is screened, washed and finally loaded
into Maine Central cars and shipped on similar orders to destina-
tion.

The general provision of the statute for the taxation of personal
property is that it “shall be assessed to the owner in the town where
he is an inhabitant on the first day of each April.” R.S. 1916,
Chap. 10, Sec. 13, as amended by Chap. 82 of the Public Laws of
1919.

Section 14, which follows, provides certain exceptions, among
which are, ’

“I. All personal property employed in trade, in the erection of
buildings or vessels, or in the mechanic arts, shall be taxed in the
town where so employed on the first day of each April; provided,
that the owner, his servant, subcontractor or agent, so employing
it, occupies any store, storehouse, shop, mill, wharf, landing place
or shipyard therein for the purpose of such employment.”

“III. Machinery employed in any branch of manufacture, goods
manufactured or unmanufactured, and real estate belonging to any
corporation, except when otherwise expressly provided, shall be
assessed to such corporation in the town or place where they are
situated or employed :”
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The plaintiff claimed that the chattels were taxable under para-
graph III as “machinery employed in any branch of manufacture”
and under paragraph I as “personal property employed in trade”
by an owner who occupied a “landing place.” The presiding jus-
tice ruled they were not taxable under III nor under I, “the assess-
ment being specifically upon this machinery.”

We think the chattels were not taxable under either paragraph.

Arguments of counsel and the ruling of the presiding justice
were first and chiefly concerned to determine whether the property
came within the description of paragraph III and secondarily
within the description of paragraph I.

This case does not raise the question, which one of two towns
has the right to tax under one or the other paragraph, Boothbay
v. duPont deNemours Company, 109 Me., 236, but whether a given
town had any right to tax at all under either paragraph. Two
towns might contend for the right to tax property which might be
within the description of more than one paragraph. The proper
way to determine under which paragraph of the enumerated ex-
ceptions property is to be taxed was set forth by the court in
Boothbay v. duPont deNemours Company, supra, as follows. “It
was the intention of the Legislature to provide by the enumerated
cases in Section 13 (Section 14 of present statutes) for the tax-
ation of personal property not taxable under Section 12 (Section
13 of present statutes). To determine under which paragraph of
the enumerated cases in Section 13 property shall be taxed, it
should be ascertained if the property, its condition, and situation
are such as are described in paragraph I of said Section. If not,
are they such as are described in paragraph II, and so on until the
property is described in one of the paragraphs of Section 13. When
it is included within one of the paragraphs of Section 13, it is tax-
able as therein stated, and all similar property similarly situated
must be taxed under that paragraph, and cannot be taxed under
any other. It being the intention of the Legislature by each para-
graph to provide for the taxation of the property therein men-
" tioned, it follows that when the property is included within the
cases mentioned in one of the paragraphs, it shall be taxed under
that section and cannot be taxed under any other.”

We therefore turn first to paragraph I.
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The word “machinery” which is expressly found in paragraph
III does not determine that the property was assessed under that
paragraph. Machinery may be actually articles of “trade” of the
owner. It was “personal property” as appears here.

But the chattels were not “employed in trade.” The property
taxed here was not the stone and gravel which was sold but ma-
chinery for putting it into condition to be sold. If it could be said
that the machinery thereby was “employed in trade,” it would not
be, under paragraph I, as regards taxation, in any different posi-
tion from the sand and gravel. Our court has repeatedly held, New
Limerick v. Watson, 98 Me.,379; McCann v. Minot, 107 Me., 393 ;
Morton v. Watson, 115 Me., 70 ; Lumber Company v. Machias, 122
Me., 304, that employment in trade under this paragraph means
trade in the town where it is when prepared for market. Where the
evidence, as here, does not disclose any local market or any intent
or expectation to sell locally and that the things, when prepared
Tor market, are to be sold, not where prepared but in the town
where the owner’s main business is located, the property is not “em-
ployed in trade” in the town where it is when prepared.

It is not necessary to decide whether these chattels were em-
ployed “in the mechanic arts” for, if they were, the owner did not
occupy any “mill” or “landing place” in Leeds within the meaning
of the statute. If it be claimed that the chattels, some or all of them
taken together, were a “mill,” they cannot “at the same time serve
as personal property employed and as the building or place in
which it is employed.” “The personal property which may or may
not be subject of taxation under the exception is movable property
wholly distinct from the ‘store, shop, mill, wharf, landing place or
shipyard® which by virtue of the proviso must be occupied.” Nor-
way v. Willis, 105 Me., 54.

Nor was there a “landing place” within the meaning of the stat-
ute. The words were defined in McCann v. Minot, supra, a log case.
“A landing place is a place where logs (and it may be other things)
are collected and deposited for transportation or shipment from
that place, whether it be by water or rail.” In Lumber Company
v. Machias, supra, also a log case, use of the word “include” (p.
307) would imply that landing place includes logs but is not con-
fined to them.



56 LEEDS 7. GRAVEL COMPANY. [127

But the machinery was not the things “collected and deposited”
in the alleged landing place here. The rock and sand were what
corresponded to the logs which,in the cases cited, were the property
in the landing place and taxed. The alleged landing place was a
part of defendant’s premises, the so-called pit, where the work went
on and where the sand and gravel at the completion of the prepara-
tion were deposited. They were landed in that remote sense in
which the finished product of any process conducted in a given
place is there deposited pending further movement in its disposi-
tion. They were deposited but not collected in the meaning of the
statute which for landing place connotes both collecting and de-
positing.

We therefore decide this machinery could not be taxed under
paragraph I and turn to paragraph III.

There was no contention that the word “machinery” did not cov-
er all of the different chattels, and it is not necessary therefore to
raise such question. For this decision, we assume it does include
all. But we do not think that the machinery was “employed in any
branch of manufacture.” The meaning of the word “manufacture”
Jhas been before the courts in various applications including pro-
‘visions of statutes for taxation. This line of distinction has been
-drawn which we think to be correct. Application of labor to an
article either by hand or mechanism does not make the article
mecessarily a manufactured article. To make an article manufac-
tured, the application of the labor must result in a new and differ-
ent article with a distinctive name,-character or use.

It was therefore held that a corporation quarrying, crushing,
preparing, and marketing limestone in different sizes was not a
“manufacturing” corporation. “No new article was produced by
the relator. It simply took raw material which had been created by
the process of nature and broke it into convenient sizes for use and
sale. The reduced sizes were the raw material no less than when
blasted in rock from the cliff. The relator expended no labor in
fashioning the pieces. When sold they were in precisely the condi-
tions in which they left the breaker. Had the existence of the stone
been due to the agency of the relator, or an article have been cre-
ated by its labor or the addition of other substances producing an
article having a different character and use, a very different ques-
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tion would be presented.”” People ex rel. Tompkins Cove Stone Co.
v. Saxe et al, 162 N. Y. Supp., 408, 176 App. Div. 1, reaffirmed
on appeal, 221 N. Y., 601.

So it was held a corporation engaged in quarrying, crushing,
preparing, and marketing stone by breaking it into pieces and sort-
ing by screens was not engaged in manufacturing. “The rock still
remains rock. The only difference is in the size of the portions and
in this natural condition without the application of any art or
process to change the form or appearance of the broken pieces, the
same are sold in the market.” Commonwealth v. John T. Dyer
Quarry Co., 95 Atl., 797 (Pa.).

So crushing and grinding rock into sand of specified grades of
fineness sometimes colored by admixture of clay and used for mold-
ing in steel trade and for concrete in building was held not “manu-
facturing.” “The pieces are sold as they came from the crusher
without any attempt to remove the irregularities of the edges or
make the pieces of uniform shape. . . . The fact that clay is some-
times added to the sand when colored silica is desired does not in
our opinion change the situation.” Commonwealth v. Welsh Moun-
tain Mining, etc., Co., 108 Atl., 722.

So it was held that cleaning off the outer layer of shells by acid
and grinding off the second layer by an emery wheel so as to expose
the inner layer and all intended to be sold as shells for ornament
was not a “manufacture of shells.” “They were still shells. They
had not been manufactured into a new and different article having
a distinctive name, character or use from that of a shell.” Hart-
ranft v. Wiegmann, 121 U. S., 609.

And so machinery employed in the business of quarrying and
breaking stone, to be used in macadamizing roads and for similar
purposes was held not to be taxable as being “employed in manu-
facturing.” “Quarrying and dressing granite could hardly be said
to be manufacturing it, though molding clay into different sizes
and shapes and then burning it fairly may be said to be manufac-
turing brick. Still less could simply crushing granite into smaller
and smaller pieces be said to constitute manufacturing, as that
word is ordinarily used, though there is a remote sense in which it
may be true.” Wellington v. Belmont, 164 Mass., 142. This case
is quite on all fours with the instant case.



58 FROTHINGHAM 7, MAXIM. [127

We therefore decide this machinery could not be taxed under
paragraph IIL :

The exceptions to the ruling of the presiding justice were not
well taken. The entry must therefore be

Exceptions overruled.

Wirrtiam O. FroTHINGHAM 75. ALTON C. MAXIM.

Oxford. Opinion March 14, 1928.

Acrions. AtraceEMENTs. IpEmyiTY Bowbps. Coxtracrs. TrEsPass.
RELATION OF SHERIFF AND DEPUTY.

When a contract is under seal the legal title is in the obligee, and action
must be brought in his mame even though the covenant is expressed to be
with him for the actual benefit of another.

While the sheriff is required to serve all civil precepts committed to him,
he has the right to require indemnity before proceeding with the attachment
or levy in case he reasonably anticipates that he may subject himself to some
liability by proceeding.

If, however, the attachment or levy involves the intentional and known com-
mission of a trespass, crime or wrong, such a bond of idemnity is wvoid as
against public policy.

If, on the other hand, the act against the consequences of which the idem-
nity is given, though in fact illegal, is performed under a claim of right and a
belief on the part of the indemnitee that it is a legal act, the indemnity is
valid and enforceable.

A barn connected by a shed to a house is a part of the “dwelling house,”
and the breaking of the outer door of such barn, against the will of the owner,
for the purpose of making an attachment in a civil suit, is a trespass.

A deputy sheriff is the servant or agent of the sheriff; his acts are in law
the acts of the sheriff, and the latter is liable for his deputy’s tortious acts
done colore officii.

One who seeks to take advantage of a contract, either simple or under seal,
made for his benefit by another, takes it subject to all legal defenses and all
inherent equities arising out of the contract, unless the element of estoppel
has entered.
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In the instant case the action, though clearly for the benefit of the deputy,
was properly brought in the name of the sheriff, as he was the sole obligee
named in the bond. The sheriff when he made the contract of indemnity
knew that the contemplated act of his deputy was a trespass. The contract
was therefore, on the ground of public policy, void both as to the sheriff and
his deputy.

On Report. An action of debt on a bond.

Defendant in this suit brought action in trover against one
M. J. Marshall. Plaintiff in this suit was sheriff of Oxford
County. One of his deputies declined, without the execution of
an indemnity bond, to make attachment under defendant’s (then
plaintiff’s) writ of a truck in a barn on premises of M. J. Mar-
shall. Such bond was given and the attachment made. Marshall
thereafter brought suit in trover (Marshall v. Wheeler, 124 Me.,
324) against the deputy and recovered judgment for $1000.
This judgment was satisfied before the instant suit, and plaintiff
as obligee in the bond brought action against defendant the obli-
gor on his refusal to pay. By agreement of the parties the cause
was reported to the Law Court.

Judgment for defendant.

The case appears fully in the opinion.

Matthew McCarthy, for plaintiff.

Frederick R. Dyer, for defendant.

Sirrine: Winson, C. J., PaiLsrook, Dunw, Deasy, Sturcis,
Parrancary, JJ.

Stureis, J. Action of debt on a contract of indemnity under
seal in the form of a bond given to the sheriff of Oxford County,
indemnifying him and one of his deputies from all cost or dam-
age in consequence of making an attachment. The case comes
forward on Report.

January 23, 1924, the defendant in this suit began a trover
action against M. J. Marshall of Bethel, and delivered the writ
through his attorney to the plaintiff’s deputy, Fred E. Wheeler,
with instructions endorsed upon the process to “attach truck and
also attach real estate.” The truck was then in a barn connected
with the house occupied by Marshall and his family, the doors to
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the barn being fastened on the inside, and the door to a connect-
ing shed padlocked on the outside. The deputy upon reaching
the Marshall premises discovered this situation, and failing to
obtain permission from the caretaker of the property to enter the
barn and make the attachment, called the sheriff and the attorney
of this defendant upon the telephone, informed them that the
barn was locked, and stated his unwillingness to force an entry
and make the attachment without an indemnity bond. A con-
ference between the sheriff and the plaintiff in the trover action fol-
lowed, with the result that the idemnity contract here in suit was
executed, and the deputy through the sheriff was instructed by the
plaintiff in trover to break into the barn and make the attach-
ment. He did so, breaking the padlock on the door of the shed
which connected the house proper and the barn. For these acts,
in Marshall v. Wheeler, 124 Maine, 324, judgment was recovered
against the deputy with damages fixed at $1000. This judgment
was satisfied before the instant suit was begun, and the failure of
the defendant in this action to pay that judgment is the breach
of the covenant of indemnity here charged.

The contract of indemnity is in form of a bond, the condition
of which is “that whereas said Frothingham has a deputy sheriff,
Fred E. Wheeler, who is to serve a civil process and attachment
against M. J. Marshall in favor of Alton C. Maxim in Bethel,
Maine, and to attach a truck in the barn of said Marshall, now
therefore if said Maxim shall protect said Frothingham and said
Wheeler from all cost or damage in consequence of making said
attachment, then this bond shall be null and void, otherwise re-
main in full force & effect.” This action, therefore, is clearly
for the benefit of the deputy. The plaintiff, however, is sole obli-
gee named in the writing and the suit is properly brought in his
name.

The rule is that when a contract is under seal, the legal title
is in the obligee and action must be brought in his name. This is
true although the covenant is expressed to be with one person for
the benefit of another. Hoxie v. Weston, 19 Maine, 322, 3829,
County of Washington v. Brown, 833 Maine, 442; Packard v.
Brewster, 59 Maine, 404 ; Farmington v. Hobert, V4 Maine, 416;
Carleton v. Bird, 94 Maine, 182. No question is raised as to the
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sufficiency of the pleadings in the matter of a statement of the
interest of the deputy for whose benefit the suit is brought. If
raised it could not avail. In a suit upon a covenant for the bene-
fit of a third person, the statement of the beneficiary’s use is not
a material part of the pleadings, but merely to enable the Court
to know who is equitably entitled to control the suit. 9 Corpus
Juris, 94 ; Shott v. Youree, 142 1ll., 241.

At common law a sheriff was bound at his peril to do his
duty and to judge both the law and the facts, but in modern
times the responsibility of the sheriff in this respect has been
much modified, in some jurisdictions by statute, but in this State
as in others by judicial decision. And while the sheriff is directed
by statute (R. S., Chap. 85, Sec. 10) to serve all civil precepts
committed to him, he is now given the right to require indemnity
before proceeding with attachment or levy in case he reasonably
anticipates that he may subject himself to some liability by pro-
ceeding. Sibley v. Brown, 15 Maine, 185; Gower v. Emery, 18
Maine, 79; Lothrop v. Arnold, 25 Maine, 136.

On the other hand, it is a well established principle that a bond
given to indemnify an officer for a known violation of duty or
against the consequences of intentional and known commission of
a trespass, crime or wrong is void as opposed to public policy and
cannot be enforced. The rule is stated by Mr. Freeman in his
treatise on the Law of Executions, Vol. II, Sec. 275a, in this
language: “It must be remembered in considering all contracts of
indemnity, however expressed, that the law will not tolerate
any agreement having for its object the commission of a known
wrong. Hence, it is essential to the validity of every bond or
other agreement for indemnity that there was no doubt respecting
the validity of the act in question, for if the parties knew, or were
chargeable with knowledge, that it was criminal or unlawful, or
necessarily constituted a trespass or an invasion of the just rights
of another, there can be no contract, whether expressed or im-
plied, that the agent shall, by his principal, be indemnified for
the doing of such act.”

Thus indemnity given to an officer for neglecting to make an
arrest on an execution is void, Hodsdon v. Wilkins, 7T Maine, 113;
or against permitting a voluntary escape, 4dyers v. Hutchins et
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al, 4 Mass., 370; or for wrongfully releasing a defendant from
arrest, Webber v. Blunt, 19 Wend. (N. Y.), 188. So, too, in-
demnity given an officer against the consequence of a wilful tres-
pass in entering a dwelling-house to make a levy is void. Griffith
v. Hardenburgh, 41 N. Y., 464.

On the other hand, where the act against the consequences of
which the indemnity is given, though in fact illegal, is performed
under a claim of right and a belief on the part of the indemnitee
that it is a legal act, as for instance an apparently legal act
which proves to be a trespass, the indemnity is valid and enforce-
able. A correct statement of this exception is found in Jacobs
v. Pollard, 10 Cush. (Mass.), 287, wherein that Court says: “No
one can be permitted to relieve himself from the consequences of
having intentionally committed an unlawful act, by seeking an
indemnity or contribution from those with whom or by whose
authority such unlawful act was committed. But justice and
sound policy, upon which this salutary rule is founded, alike re-
quire, that it should not be extended to cases, where parties have
acted in good faith, without any unlawful design, or for the pur-
pose of asserting a right in themselves or others, although they
may have thereby infringed upon the legal rights of third per-
sons. It is only when a person knows, or must be presumed to
know that his act was unlawful, that the law will refuse to aid
him in seeking an indemnity or contribution. It is the unlawful in-
tention to violate another’s rights, or a wilful ignorance and disre-
gard of those rights, which deprives a party of his legal remedy in
such cases.” The general rule and this exception are discussed
at length, with the citation of numerous authorities, in the edi-
torial note to Ives v. Jones, 3 Ired. (N. C.), 538, reported in 40
American decisions, 421, as also in the note in 86 American State
Reports, 554.

Included within the foregoing rules, it is to be inferred, is the
principle that although the promisor may have contemplated a
wilful trespass that fact will not avoid the indemnity contract if
the act was not palpably illegal and the promisee proceeded in the
belief that he was entitled to perform the act for which indem-
nity is given. 16 Am. & Eng. Encyc., 2d Ed., 172; Jacobs v.
Pollard, supra; Avery v. Halsey, 14 Pick. (Mass.), 174; Stone
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v. Hooker, 9 Cow. (N. Y.), 154; Coventry v. Barton, 17 Johns.
(N. Y), 142.

As stated in Illsley v. Nichols, 12 Pick. (Mass.), 269, it is

clear from all the authorities and wholly undisputed as a rule of
law that the act of breaking the outer door of a dwelling-house
for the purpose of making an attachment against the will of the
owner is unlawful. It is a trespass. The primary question,
therefore, here is, was the indemnity contract in suit entered into
in anticipation of a trespass known to be such?
. Both the shed and the barn were part of the dwelling-house.
In Marshall v. Wheeler, supra, this Court passed upon the ques-
tion of the legality of the entry of the deputy into the shed, and
there held that the shed was part of the dwelling-house “which an
officer may not enter by force or against the will of the owner or
tenant to serve a civil process . . .” In reaching that conclusion
this Court there reviewed the common law, defining and construing
the rule that “a man’s dwelling-house is still his castle which may
not be invaded against his will except by the State in search of
violators of the law or upon certain processes of which a writ of
attachment is not one.” The court there drew upon the analogies
found in the criminal law for its definition of a dwelling-house, and
that opinion must be read as determining, in civil cases mvolving
service of a writ of attachment, that the term “dwelling-house”
embraces the entire cluster of buildings, main and auxiliary, used
for abode. In the instant case we think the dwelling-house in-
cluded not only the connecting shed but also the barn joined by
it to the house.

The sheriff, who made the contract of indemnity with the de-
fendant, knew that the proposed entry by his deputy for which
he demanded indemnity was a trespass. His testimony is:

“Q—7You knew that your deputy had no right to break into
a dwelling house?

A —Yes, nor in any building.

Q— Was it your assumption that an attachment couldn’t be
made of an automobile truck locked in a barn?

A —Yes, sir.

Q— When you took this bond, according to your interpreta-
tion of the law you knew he was going to commit an illegal act?
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A —T felt that he was.”

A deputy sheriff is the servant or agent of the sheriff. Smith
v. Wadleigh, 18 Maine, 95. The acts of the deputy are in law
the acts of the sheriff, Smith v. Berry, 37 Maine, 298, and the
latter is liable for his deputy’s tortious acts done colore officii.
R. S., Chap. 85, Sec. 8; Harrington v. Fuller, 18 Maine, 277;
Kendrick v. Smith, 31 Maine, 165. Persons aggrieved by the
deputy’s acts have a remedy either against the sheriff or the
deputy at their election. Walker v. Foxcroft, 2 Maine, 247, 249 ;
Severy v. Nye, 58 Maine, 246.

In his contract with the defendant the sheriff sought to protect
both himself and his deputy from the consequences of a known
trespass. His contract was clearly void. The deputy’s rights
under it are those of a beneficiary under a contract made for his
benefit by another. Unless there was a valid, binding contract
no right arose in his favor. Williston on Contracts, Vol. I, p.
787 ; Pollock on Contracts, 3rd Am. Ed., 271. One who seeks to
take advantage of a contract made for his benefit by another,
takes it subject to all legal defense€s and to all inherent equities
arising out of the contract, unless the element of estoppel has
entered. Jenness v. Simpson, 8% Vt.,, 127; 71 Am. St. Rep,,
202 n.; 6 R. C. L., 886; 13 C. J., 699. To use the often quoted
words of the Court in Dunning v. Leavitt, 85 N. Y., 30, “it
would be contrary to justice or good sense to hold that one who
comes in by . . . ‘the privity of substitution’ should acquire a
better right against the promisor than the promisee himself had.”

We are convinced that these rules apply whether the action be
by the beneficiary in his own name on a simple contract or in his
behalf by the promisee on a contract under seal. And in the
instant case the bond given to the sheriff to indemnify him and
his deputy against the consequences of a trespass, known to be
such by the sheriff, upon the grounds of public policy is void both
as to the sheriff and the deputy.

This conclusion renders a determination of other questions of
law and fact involved in the case unnecessary. Under the rules
of law stated the defendant must prevail, and the mandate is,

Judgment for defendant.



Me.] SALES COMPANY . TRUST COMPANY, 65

AmEricaN LuMmBER SaLEs Company vs. FiperiTy TrusT CoMPANY.

Cumberland. Opinion March 14, 1928.

Baxks ANp Banxkine. Prixcipan axp Aeent. Dury or Baxxk 1o DEPOSITOR.
Dury oF PRINCIPAL IN SUPERVISING WITHDRAWALS BY AGENT.

The receipt of a deposit from an agent to the credit of his principal estab-
lishes the relation between the bank and the principal of depositor and bank-
er, and the bank becomes the debtor of the principal to the amount of the
deposit. The deposit belongs to the principal even though its existence is
unknown to him.

Having accepted such deposit a bank is protected in paying it out, only
upon an order from the owner of the deposit himself or some one authorized
to act for him.

While in the absence of motice to the contrary, the district manager of a
local branch of a mon-resident corporation, exercising supervision of its local
business, is presumplively possessed of the powers of a general agent, his
principal has the right to limit his authority, and the bank, to the extent of its
knowledge of these limitations, is bound by them.

The bank is chargeable 'with the knowledge of its chief clerk and treasurer
of such limitations.

A defense of negligence on the part of the principal in supervising the
withdrawals from a deposit cannot be availed of unless a duty of taking care
can be shown, and this presupposes on the part of the principal, knowledge
or its equivalent.

There can be no neglect to perform a duty unless the person sought to be
charged with negligence has knowledge of the condition of things which re-
quires performance at his hands.

Authority of an agent or manager to indorse checks for deposit in his
principal’s account extends only to indorsement for the purposes of the prin-
cipal’s business, and not to a transfer of the checks to agent personally or for
his individual use.

In the instant case the chief clerk and treasurer of the Trust Company
knew of the character of the commercial deposits of the Sales Company at
the bank in which they were formerly placed, and the manner in which the
account had been there conducted. No modification of these banking arrange-

Vol. 127—6
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ments, which vitally limited the authority of the general manager, was com-
municated to the Trust Company’s employees. Withdrawals of the “special
account” by the district manager were not authorized.

The defense of negligence on the part of the Sales Company cannot prevail.
Its failure to supervise the “special account” was attributable to its ignorance
of the existence of the account.

The checks payable to the Sales Company which its district manager en-
dorsed and deposited in his personal account with the Trust Company, on
their face bore evidence that they were the property of the plaintiff.

The irregularity of deposit should have put the Trust Company on sharp
inquiry. The Trust Company held liable to plaintiff by reason of its conduct
of the “special account” in the sum of $5406.79, and by reason of its conduct
with reference to deposits of plaintiff’s funds in the district manager’s per-
sonal account, in the sum of $1614.30; a total of $7021.09 with interest from
the date of writ to date of judgment.

On report. An action of assumpsit for recovery of moneys
deposited in the defendant bank and withdrawn without plaintiff’s
knowledge by its district manager acting fraudulently, and in
excess of his authority from plaintiff. -

Action was brought in the Superior Court for the County of
Cumberland and the cause was first referred to an auditor for
certain findings. Hearing was later had before the Justice of
the Superior Court, without jury and by agreement of the parties
the cause was reported to the Law Court. Judgment for plaintiff.

The case fully appears in the opinion.

Woodman, Whitehouse & Skelton, for plaintiff.

Cook, Hutchinson & Pierce, for defendant.

Sirrine: Wrinson, C. J., PrILBrROOXK, DEASY, STURGIS, BARNES,
BasserT, JJ.

Stureis, J.  Assumpsit for recovery of moneys deposited in
and withdrawn without authority from the defendant Bank by
the plaintiff’s district manager. The case was first sent to an
auditor and comes before us on Report of the evidence below. By
the terms of the Report the record includes the auditor’s report,
admissions of counsel, oral testimony and numerous exhibits. The
case is to be determined, however, upon so much of the evidence as
is legally admissible.
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The American Lumber Sales Company (hereinafter referred to
as “the Company”), with its home office in Philadelphia, was or-
ganized to dispose of the property of the Emergency Fleet Cor-
poration. In February, 1920, it opened a branch office at Port-
land, Maine, and installed there as its district manager Fred O.
Schoeppe. :

Under authority from the Company, on February 11, 1921, the
district manager opened an account with the defendant Bank and
deposited therein from time to time thereafter moneys advanced
to him by the home office for expenses of the local branch, togeth-
er with checks received by him from the local sale of wood. The
account was opened and carried under the title, “American Lum-
ber Sales Company, Fred O. Schoeppe, District Manager.” This
account is termed by counsel on the brief as the “impressed fund,”
and that designation is here adopted.

On the same day, February 11, 1921, but without authority
from the Company, the district manager opened a second account
with the defendant Bank under the title, “American Lumber
Sales Company, Fred O. Schoeppe, District Manager, Special
Account.” The original deposit in this “Special Account” was
a draft from the Maine Central Railroad Company, payable to
the American Lumber Sales Company in the sum of $2215.08,
indorsed by Mr. Schoeppe as district manager.

It appears that prior to February 11, 1921, the Company had
carried its local accounts with the First National Bank of Port-
land. The district manager, under authority from the home of-
fice, had conducted in the First National Bank an “impressed
fund account,” subject to his own check, and the Company itself
had carried in the same Bank a “Special Account” subject only
to checks drawn by the executives at the home office. While these
accounts were so carried at the First National Bank, one Mr.
Crory, a clerk in the employ of that institution, entered the em-
ploy of the Fidelity Trust Company, the defendant, and prior to
February 11, 1921, introduced Mr. Schoeppe, the Company’s
district manager, to the treasurer of the Trust Company, and
informed the latter of the nature and history of the Company’s
accounts with the First National Bank. The statement of the
present treasurer of the defendant Bank is in part as follows:
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“Q—Do you know whether the Fidelity knew that this Com-
pany had two accounts at the First National?

A — We knew they hrad had two accounts.

Q — The exact nature of those two accounts you didn’t know
I suppose?

A — We knew somewhat of the nature of the accounts. We
knew that one of the accounts was controlled entirely by the
Philadelphia office; the other account was subject to withdrawal
by the district manager. We knew that a duplicate statement of
the district manager’s account was forwarded regularly to Phila-
delphia, and that the original statement on the Philadelphia ac-
count went to Philadelphia presumably monthly.”

“Q— When did you get this information about the way the

- accounts were conducted at the First National?

A—1T am not certain of the time. We were acquainted with
the way the accounts were conducted at the First National due
to the fact that our chief clerk at that time, Mr. Crory, had
Jjust recently returned to us from the First National.

Q—You got this information somewhere about the time these
accounts started?

A —We must have at about that same time.” (And) “As I re-
call, Mr. Norton, then treasurer, talked with Mr. Crory about
the accounts, as Mr. Crory introduced Mr. Schoeppe to Mr.
Norton.”

The opening of these two accounts which we have thus re-
viewed, took place on February 11, 1921. On the next day,
February 12th, the then treasurer of the defendant Bank, wrote
the plaintiff Company the following letter:

“Fidelity Trust Company
Portland, Maine,
February 12, 1921.
American Lumber Sales Company,
Philadelphia, Pa.

Gentlemen:

We have been favored with an account of the American Lum-
ber Sales Company, Fred O. Schoeppe, District Manager.

That our files may be complete, will you kindly furnish us over
an authorized official signature a letter authorizing Mr. Schoeppe
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to conduct the account in that capacity and such other informa-
tion as it may occur to you that will facilitate the proper hand-
ling of the account.

Assuring you of our appreciation of this account and of our
earnest desire to serve you, we beg to remain,

Very truly yours,
(Signed) W. P. Norton, Treasurer.”

The Company’s reply came by early return mail:

“February 14, 1921.
W. P. Norton, Esq., Treas.,
Fidelity Trust Company,
Portland, Maine
‘Dear Sir:

In response to your letter of February 12, I beg to advice that
Mzr. F. O. Schoeppe, District Manager of this Company at Port-
land, Maine is authorized to conduct an account with your good
bank.

All checks on this account will be drawn by Mr. Schoeppe as
‘District Manager.’

Yours very truly,
American Lumber Sales Company
(Signed) J. B. Clement, Jr.,
JBC/McC Secretary.
ce. to Mr. Fred O. Schoeppe, Dist. Mgr.
260 Forest Ave., Portland, Me.”

It is upon this correspondence that the Bank seeks justifica-
tion for its subsequent conduct of the two accounts involved in
this action. It seeks to establish in these letters authority for
payment of the moneys of the Special Account upon the check
of the district manager, but we are not convinced that its con-
tention in this regard can be sustained.

The letter to the Company from the treasurer of the Bank of
February 12, 1921, informed the Company of the reception of
“an account of the American Lumber Sales Company, Fred O.
Schoeppe, District Manager.” It failed to disclose to the Com-
pany that the Bank had been “favored” with a second account to
the credit of the Company marked “Special Account.” The con-
tents of this letter can only be fairly construed to refer to a sin-
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gle account. It calls for reply and statement of authority in
the district manager to conduct “the” account bearing the title
designated in the letter, not of authority to conduct two accounts
nor an account of like title but designated expressly “Special
Account.”

The reply of the Company was likewise limited. The limita-
tions of the letter of inquiry of the Bank, we think, necessarily
limit the scope of the letter of the Company in reply. The two
must be read together, and so read confer upon the Bank the
right only to accept a single account from the district manager
and permit his withdrawal thereof by his check as “District Man-
ager.” And in the light of the knowledge then possessed by the
officers of the bank as to the authority previously conferred upon
the district manager to conduct the accounts at the First Na-
tional Bank, we are of the opinion that the bank accepted the
“special account” and permitted the district manager to conduct
it at its peril.

Upon receiving the deposit from the district manager for the
credit of the plaintiff Company, the relation between that Com-
pany and the defendant was that of depositor and banker, and
the defendant became the debtor of the plaintiff for the amount
of the deposit placed to its credit. Heath v. New Bedford Safe
Deposit etc. Co., 184 Mass., 481. The deposit was the plaintiff’s
property even though its existence was unknown. Brown v.
Daugherty, 120 Fed., 526. Having accepted the deposit, a bank
is protected in paying out the deposit only where it has an order
from the owner of the deposit himself or one authorized to act
for him. 3 R. C. L., 540; 7 C. J., 675, and cases sited. And
while Mr. Schoeppe as district manager was in fact general agent
for the local branch of the Company’s business over which he
exercised supervision, and in the absence of notice to the con-
trary was presumptively possessed of the powers of a general
agent, Wood v. Finson, 89 Maine, 459, his principal had the
right to limit his authority to conduct its bank deposits; and
the bank, to the extent of its knowledge of these limitations, is
bound by them. Bryant v. Moore, 26 Maine, 84; Barnard v.
Wheeler, 24 Maine, 412, 418; 21 R. C. L., 908; 2 C. J., 569;
Mechem on Agency, 191.
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It is clear from the testimony of the defendant’s treasurer that
at the time the “impressed fund” and “special account” were
opened the then treasurer of the defendant and its chief clerk
knew of the established method under which the plaintiff’s bank
accounts had been conducted in this district, and no modification
of this arrangement was communicated to them. They knew of
the existing limitations upon the authority of the district man-
ager, and the Bank is chargeable with their knowledge. Hale et
als v. Windsor Savings Bank et als, 90 Vt., 487, 494 ; Lowndes
v. City National Bank, 82 Conn., 8. The Bank knew that the
“special account,” to use the words of its treasurer, was “con-
trolled entirely by the Philadelphia office,” and that “the orig-
inal statement of the Philadelphia account went to Philadelphia
presumably monthly.” It must be held to have known that with-
drawal of this account by the district manager had never been
authorized.

The defendant, however, invokes the rule that a bank depositor
is under obligation to examine within a reasonable time and with:
reasonable care the account of the deposit rendered by the bank,.
together with vouchers or cancelled checks returned, and report:
within a reasonable time any errors discovered. 3 R. C. L., 533.
It calls attention to the diversity of opinion existing in different
Jurisdictions as to the effect of delegating authority to an un-
faithful employee to examine accounts evidencing his own wrong
doing, but argues that under either of these rules the plaintiff was
negligent.

In First National Bank of Birmingham v. Allen, 100 Ala., 476
it is held that knowledge of the dishonest employee is imputed to
the depositor.

In Critten v. Chemical National Bank, 171 N. Y., 219, that
Court takes the ground that the depositor is chargeable with such
information as an honest employee unaware of the fraud would
have acquired from an examination of the accounts.

In Leather Manufacturers National Bank, v. Morgan, 117
U. S., 96, 116, in a consideration of the delegation of the de-
positor’s duty to examine his accounts to an employee who mis-
appropriates the deposit, the Court holds that “while no rule can
be laid down that will cover every transaction between a bank and
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its depositor, it is sufficient to say that the latter’s duty is dis-
charged when he exercises such diligence as is required by the
circumstances of the particular case, including the relation of the
parties and the established or known usages of banking business.”

This measure of duty placed upon the depositor by the United
States Court accords with the concept of due care generally em-
bodied in the term “negligence,” and with the settled rules of
law of this State determining liability for that wrong.

In the instant case, however, neither this rule nor the varying
rules of other jurisdictions discussed, can apply. The plaintiff
had no knowledge of the existence of the deposit. It did not
authorize its district manager to open the account. It clearly did
not delegate to him the duty of examining statements or vouch-
ers. Its failure to supervise the deposit or the bank’s account of
it, upon the record, is attributable to its ignorance of the exist-
ence of the “special account.”

Negligence presupposes a duty of taking care, and this in turn
presupposes knowledge or its equivalent. Smithwick v. Hall &
Upson Co., 59 Conn.,261;20 R. C. L., 14. There can be no neglect
to perform a duty unless the person sought to be charged with
‘negligence has knowledge of the condition of things which requires
‘performance at his hands. State v. Smith, 65 Maine, 257, 266.

A careful examination of the evidence here reported fails to
disclose facts upon which actual or constructive knowledge of the
“special deposit,” or its conduct by the district manager and the
Bank, can be attributed to the plaintiff, or upon which a negli-
gent omission to examine or supervise the defendant’s accounts
of it can be justly founded. The defense of negligence cannot
avail.

The auditor’s report shows deposits of checks in the “special
account,” all belonging to the Company, aggregating $6,664.37.
The report shows withdrawals, upon checks of the district man-
ager, for purposes foreign to the Company’s business, of amounts
aggregating $2135. Admissions of record establish further im-
proper withdrawals aggregating $3271.79. Moneys equal in
amount to the balance of the account were admittedly expended
by Mr. Schoeppe in the Company’s behalf. In an audit filed and
made part of the record, the plaintiff attempts to show that some
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part of these expenditures for the Company were made with
moneys obtained from sources outside the “special account.”
This allocation of moneys thus admittedly expended for the
Company is by no means clear. Upon the proof submitted we
think the amount for which the defendant Bank can here be held
chargeable by reason of the conduct of the “special account”
must be fixed at $5406.79 and for that amount the Bank held
liable.

In addition to the foregoing peculations, the district manager
misappropriated $1,614.30 by means of a personal account
opened in the defendant Bank under his own name. Into this
account on June 22, 1921, he deposited a check for $600 made
by the McDonald Mfg. Co., payable to the order of the plaintiff
Company, bearing the indorsement, “American Lumber Sales Co.
By Fred O. Schoeppe District Manager. Deposit in Special a/c
Fred O. Schoeppe.” On July 9, 1921, a check of the Maine Cen-
tral Railroad Co., payable to the Company in the amount of
$1,014.30, was indorsed in substantially the same form and ac-
cepted for deposit by the Bank in the district manager’s personal
account.

These checks on their face bore evidence that they were the
property of the plaintiff, not of its district manager. Assuming
that Schoeppe had authority to indorse the checks for deposit in
his principal’s accounts with the Bank, (which in case of the
“Special Account” he did not have), such authority extended
only to indorsement for the purposes of the Company’s business
and not to a transfer of the checks to himself personally or for
his individual use.

A closely analogus state of facts appears in Schmidt v. Gar-
field Nat. Bank, 19 N. Y. Supp., 252. In that case, in the absence
of the plaintiff, his clerk gained possession of checks payable to
the plaintiff’s order, indorsed each “C. A. Schmidt. Geo. Lan-
gard.”, deposited them in the defendant bank in his personal
checking account, and by subsequent withdrawals misappropriat-
ed the proceeds. The bank was held liable.

In Wagner Trading Co. v. Battery Park Nat. Bank, 228 N.
Y., 87, the facts seem to bring the case directly in point. There
the president of the Trading Company indorsed fifteen checks
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payable to the Company, “Wagner Trading Company, C. J.
Wagner, Pres.”, and deposited them to the credit of his personal
account with the defendant bank, which made collection in the
usual course and paid out the proceeds from time to time on the
personal check of Wagner. The Court says, citing as authority
Ward v. City Trust Co., 192 N. Y., 61, (recently cited with ap-
proval by this Court in Gilman v. Carriage Co., 125 Maine, 108) :
“When it (the bank) accepted the checks payable to the plaintiff
and indorsed by Wagner as president of the plaintiff for deposit
to the account of Wagner himself, it did so at its peril to ascer-
tain whether Wagner had authority to indorse them and by his
indorsement transfer the money to be paid thereon to his personal
account.” And again: “If Wagner had no such authority, title
to the money in question never passed to the defendant and if it
received it, it did so without authority and must account and
make payment to the owner.”

In The Standard Steam Specialty Co. v. Corn Exchange Bank,
220 N. Y., 478, the Court says: “Any person taking checks made
payable to a corporation, which can act only by agents, does so
at his peril and must abide by the consequences if the agent who
indorses the same is without authority, unless the corporation is
negligent . . . or is otherwise precluded by its conduct from set-
ting up such lack of authority in the agent.”

An extended discussion of decisions bearing on the question
here at issue is found in the note in L. R. A. 1918 B, 576, and of
more recent date in the note in 9 A. L. R., 846.

If authority be necessary, the foregoing seem to abundantly
Jjustify the conclusion that in the case at bar the defendant should
reimburse the plaintiff for its losses through the Bank’s accept-
ance of its checks for deposit on Schoeppe’s personal account.
The transaction was irregular on its face. Already two Com-
pany accounts were running with the Bank, one unknown to and
unauthorized by the Company but of record in the Bank. For
Schoeppe to offer for deposit in his personal account paper on its
face payable to the Company, when there were in that institution
Company accounts regularly receiving its deposits, was so con-
trary to the usual course of business that we think it should, have
put the Bank on sharp inquiry. The language of the Court in
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Knoxville Water Co. v. East Tennessee Nat. Bank, 123 Tenn.,
364, is pertinent.

“We think this is true whether the employee so offering such
checks be president, manager, treasurer, or any other officer or
agent of an employing corporation. And we think a bank, which
under these circumstances accepts such a deposit to the individual
credit of an employee, subject to his individual check and dis-
position in this way, has little ground upon which to urge that
such an employee was thus acting within the apparent scope of
his authority.”

The aggregate amount for which the Bank can be here held is
$7,012.09. Here, as before the auditor, demand prior to suit
lacks proof. The plaintiff is entitled to interest from the date of
the writ.

Judgment for plaintiff for $7,021.09
with interest thereon from the date of
the writ to the date of judgment, the
same to be computed and added by the
Clerk below.

Roswery A. Frrrs vs. DExNis N. Marquis.
Dexnis N. Marquis vs. RosweLr A. Frrrs.

Penobscot. Opinion March 15, 1928,
Motor VemicLes. RieHT oF WAY AT INTERSECTING PUBLIC WATYS.

The statute providing that, “all wehicles shall have the right of way over
other vehicles approaching at intersecting public ways from the left, and shall
give the right of way to those approaching from the right,” does not grant or
establish an absolute right of way.

It prescribes a road regulation and not an inflewible standard by which to
decide questions which arise over collisions at intersections of roads. The
law does not confer the right of way without reference to the distance of the
wehicles from the intersecting point, their speed, and respective duties. Pre-
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cedence is not given under all circumstances to a vehicle on the right against
a vehicle on the left.

The driver of a motor vehicle approaching an intersection must use reason-
able watchfulness and caution to have his vehicle under control.

If a situation indicate collision, the driver, who can do so by the exercise of
ordinary care, should avoid doing injury, though this involve that he waive
his right of way. The supreme rule of the road is the rule of mutual for-
bearance.

A right of way, like a burden of proof, will establish precedence when
rights might otherwise be balanced.

When a reasonably prudent man driving a vehicle on a public street, and
approaching another street on which is a vehicle coming from his right,
might otherwise be in doubt whether his or the other vehicle should go through
the intersection first, the injunction of the statute operates that he yield to
that other.

In the instant case, whether or not Mr. Marquis proceeded ahead on his
own street and into Union Street negligently and without due regard to the
intersection-way statute, thus causing the collision; whether the driver of the
Fitts car was driving at excessive speed and failed to exercise common skill
and prudence to avoid collision; which, if either, of the drivers, independent
of any fault contributory to damage on the part of the other, was guilty of
negligence; or whether both drivers failed to exercise the care that the cir-
cumstances justly demanded; were proper questions for the jury. Their find-
ings were reasonably warranted.

On general motions for new trial. Cross actions to recover
damages sustained in collision between automobiles of the parties
at the intersection of Union and Fourteenth Streets, Bangor. On
trial of the actions together in the Superior Court in Penobscot
County Mr. Marquis won both cases.

A general motion, on behalf of Mr. Fitts was filed in each case.

Motions overruled.

The cases fully appear in the opinion.

George E. Thompson,

Ross St. Germain, for Roswell A. Fitts.

William S. Cole, for Dennis N. Marquis.

Sitrine: Winson, C. J., Puinsrookx, Duxn, BarnEes, BasseTT,
PatTaNcaLy, JJ.
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Duxw, J. Union street in Bangor, it approximates accuracy
to say, runs northwest and southeast. Fourteenth street, which
crosses Union, runs generally northeast and southwest.

On November 6, 1926, about four-thirty in the afternoon, the
automobile of Roswell A. Fitts, then being driven for him by his
son, was going northwesterly along Union street, bound toward
and beyond Fourteenth. Dennis N. Marquis was driving his own
automobile in a northeasterly direction on Fourteenth street, ap-
proaching Union which entered at his right. The two automo-
biles collided at the intersection of the streets and were damaged.

Mr. Fitts sued My. Marquis, and Mr. Marquis sued Mr. Fitts.
On trial of the actions together in the Superior Court in Penob-
scot County Mr. Marquis won both cases.

Motions for new trials, each on the ground that the verdlct
offends law and is against evidence, have been argued to the
Law Court in behalf of Mr. Fitts.

The law of the road has this provision:

“All vehicles shall have the right of way over other vehicles
approaching at intersecting public ways from the left, and shall
give the right of way to those approaching from the right; . . .”
(1923 Laws, chap. 9).

This right of way is not absolute. The statute is a road reg-
ulation and not an inflexible standard by which to decide questions
which arise over collisions at intersections of roads. The law
does not confer the right of way without reference to the distance
of the vehicles from the intersecting point, their speed, and re-
spective duties. Precedence is not given under all circumstances
to a vehicle on the right against a vehicle from the left. No
driver, and especially no driver of an automobile, has leave to
approach an intersection without using reasonable watchfulness
and caution to have his vehicle under control. When approach-
ing a highway crossing, as elsewhere on the public ways, eternal
vigilance is essential to the practical matter of driving automo-
biles. If a situation indicate collision, the driver, who can do so
by the exercise of ordinary care, should avoid doing injury,
though this involve that he waive his right of way. The supreme
rule of the road is the rule of mutual forbearance. Mark v.
Fritsch, 195 N. Y., 282, 283, 284.
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What is the purpose of the statute? Care, commensurate with
the necessity for care, for the assurance of safety.

A right of way, it has been said, like a burden of proof, will
establish precedence when rights might otherwise be balanced.
Ward v. Clark, 232 N. Y., 195.

When a reasonably prudent man driving a vehicle on a public
street, and approaching another street on which is a vehicle com-
ing from his right, might otherwise be in doubt whether his or the
other vehicle should go through the intersection first, the injunc-
tion of the statute operates that he yield to that other.

Moreover, if a driver, approaching a road on his right on which
a vehicle is coming, neglect to observe that injunction, and in
consequence an accident follow, an explanation of the occurrence
must begin with presumption against him. Dansky v. Kotimaksi,
125 Maine, 72.

In the cases at bar there was substantial conflict in the facts.

One of the witnesses for Mr. Fitts said that the Fitts motor
car, on its proper side of the way, and to the extreme right of
such way, had almost made the intersection when the Marquis
car crossed Union street diagonally from Fourteenth, to the left,
and struck the Fitts car.

Mr. Marquis told a different story. He testified that when, as
his eye measured the distance, he was one hundred and fifty to
two hundred feet from the intersection he looked to the right
and saw Union street clear fully as far as he himself was from
it ; that “close to the corner” — the movements of other cars hav-
ing occupied his attention meanwhile — he looked again to his
right and for the first time saw the Fitts automobile, sixty or
seventy-five feet away, moving straight for the intersection at
the rate, which the witness estimated, of thirty to thirty-five
miles an hour; that he (Marquis) immediately put on the foot
brakes, turned his automobile about in the area of intersection
it had but entered, and stopped the car short, leaving a ten-foot
clearance to the right and like unoccupied space to the left, in
the very street on which the Fitts car was coming. That car,
continued the witness, took neither clearance but came on in un-
deviating line and with undiminished speed until it “sideswiped
my automobile on its right side, about half way of the car.”
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There was testimony on each side by other witnesses from
which the jury could have found corroboration, although cor-
roboration was not in law necessary, for certain details testified
to by the principal witnesses, but it would suffice no useful pur-
pose to abstract that testimony.

Was Mr. Marquis negligent? Did he proceed ahead on his own
street and into Union street in disregard of the intersection-way
statute which he was bound to obey, and thus cause the collision?
Did he take a chance which resulted in disaster? Or was Mr.
Fitts’ son guilty of neglect, attributable to driving at excessive
speed (1921 Laws, chap. 211, sec. 62), to failure to exercise
common skill and prudence to avoid collision, or otherwise?
Which, if either, of the drivers, independent of any fault con-
tributory to damage on the part of the other, was guilty of neg-
ligence? Or did both drivers fail to exercise the care that the
circumstances justly demanded? All these were jury questions.

It is difficult from the printed record to say how the accident
occurred. The “here” and the “there” of witnesses, in pointing
to the plan of the scene of the accident, to supplement speech and
to illustrate meaning, may have had significance not discernible
to the seekings of the reviewing mind.

To the jury, no doubt, counsel argued appropriately to their
opposite contentions. By the jury the credibility of the witnesses
was tested, the accepted evidence was weighed, its effect and pro-
bative force determined. The triers of fact decided that Mr.
Marquis was not liable for the injury to Mr. Fitts’ automobile,
and that negligence for which Mr. Fitts was responsible was sole-
ly the cause of the property damage sustained by Mr. Marquis.

Looking at the whole matter fairly the findings of the jury
were reasonably warranted.

Motions overruled.
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SrErRMAN D. PacE vs. CygarrLes E. MouLTON.

Androscoggin. Opinion March 19, 1928.

EvipENce. NEGLIGENCE.

While the Appellate Court does mot pass on the credibility of witnesses,
the testimony to sustain a wverdict must be credible to a reasoning mind and
consistent with reasonable probabilities and with the circumstances proven
by uncontradicted testimony.

The plaintiff’s testimony in the case at bar is not consistent with or cred-
ible in view of the facts proven by all the disinterested witnesses in the case.
It is clear from the overwhelming weight of the evidence that the plaintiff
must have contributed to his injuries by his own want of due care and can
not recover.

As his own negligence must have confgnued up to the moment of the acci-
dent, the doctrine of the last clear chance can not be invoked.

On exceptions and general motion for new trial. An action to
recover damages for personal injuries alleged to have been sus-
tained by plaintiff as a result of being struck by the automobile
of defendant near the intersection of Main and Sabattus streets,
Lewiston, on April 29, 1926. At the first trial of the cause the
jury returned a verdict for the plaintiff in the sum of $3500.
This was set aside by the Law Court as “grossly excessive,” and
a new trial granted. At the second trial the jury returned a ver-
dict for the plaintiff in the sum of $3000. The defendant sea-
sonably filed exceptions and a motion for new trial.

Motion sustained. New trial granted.

The case fully appears in the opinion.

Berman & Berman, for plaintiff.

Ralph W. Ferris, for defendant.

Sirrine: Wison, C. J., Prairsroox, Duxxn, Deasy, STugrcrs,
BasserT, PATTANGALL, JJ.
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Wiwson, C. J. An action to recover damages for injuries re-
ceived in a collision with the defendant’s automobile. The jury
awarded the plaintiff damages in the sum of three thousand dol-
lars. The case comes up on exceptions to the admission of evi-
dence and a refusal by the presiding Justice to direct a verdict
for the defendant and on motion for a new trial on the usual
grounds. :

At a previous trial, a jury awarded the plaintiff a verdict for
thirty-five hundred dollars, and on motion this Court set it aside
as “grossly excessive.” It also intimated that the jury must
have failed to fully appreciate the testimony as bearing on the
defendant’s liability.

There were no disinterested witnesses who saw the entire oc-
currence. The plaintiff and defendant alone were In a position
to know what actually transpired. The story of either could
hardly be accepted as an accurate account of what actually oc-
curred. What took place happened within a few seconds. The
plaintiff testified that he has no recollection of what occurred
after he was struck. It may be only fair to the plaintiff, there-
fore, to infer that, in the excitement of the moment and in a posi-
tion of peril, he may not have remembered after the accident what
really happened. .

If the jury were warranted, in view of the other evidence in the
case, in accepting the plaintiff’s story of the accident, he was en-
titled to a verdict. He was not guilty of negligence as a matter
of law in attempting to cross the street at this point instead of
going by way of the cross walk one hundred and forty-five feet
away. His negligence under the circumstances became primarily
a question of fact for the jury. Shaw v. Bolton, 122 Me., 234;
Tooker v. Perkins, 86 Wash., 567; Henessey v. Taylor, 189
Mass., 583.

But if it occurred in the manner described by the defendant,
while the jury could well have found the defendant guilty of neg-
ligence for not giving a warning when he saw a pedestrian walking
across the street looking in the other direction, the plaintiff was
also under such circumstances clearly guilty of contributory
negligence and could not recover.

The plaintiff testified that, on leaving his place of employment

Vol. 127—7



82 PAGE 0. MOULTON. [127

at the Buick Station on the corner of Sebattus and Main Streets
in Lewiston, he started diagonally across the street to visit a
fruit store on the other side; that he saw an electric car ap-
proaching three or four hundred feet behind him, or to his left,
but kept on a diagonal course until across the car tracks in the
center of the street which was forty-three feet wide at that point.
Before reaching the car tracks, he saw the defendant’s car com-
ing toward him at least sixty or seventy feet away. He then, ac-
cording to his testimony, crossed the car tracks to what he con-
sidered a position of safety, two feet beyond the tracks, and
stopped to let the defendant’s car pass, but as the defendant’s
car approached within twenty-five or thirty feet of his position
it swerved to its left and came directly toward him, and not dar-
ing to retreat for fear of the approaching electric car from be-
hind him, or to cross in front of the defendant’s car, he adopted
what he considered the safest course, of standing still, expecting
the defendant would swing his car back toward the right hand
curb and thus avoid him. He was struck, he said, on the right
knee by the bumper at a point on the left hand side of the car
near the left mud guard and after that he knew nothing more of
what occurred.

The defendant’s version was that he saw the plaintiff before he-
reached the car tracks, that he did not stop at all, but was ap-
parently watching other cars that were ahead of the defendant;
and without looking to his right continued on in front of the de-
fendant’s car; that he did not realize the plaintiff was not going
to stop to let him pass until too late to avoid the accident, and
although he applied his brakes, the plaintiff, just as the defend-
ant’s car was about to come to a standstill, was struck by the
bumper on the right side of his car and fell over the right mud
guard and landed on the pavement on the right hand side of the
street near the curb and was picked up just opposite his front
wheel.

It is true there are some improbabilities in both stories. It is
improbable that a man would drive his automobile against an-
other standing still in the middle of the street with abundant
room to pass on the right. The distance between the rail and
the curb on Sabattus Street at the point of the accident is nine-
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teen feet. It is also somewhat improbable that a man in these
days would deliberately walk across a much traveled street, and
continue to look to his left, without once glancing to his right as
he passed the center of the street.

We must, therefore, consider the other evidence in the case and
determine whether it so overwhelmingly outweighs the plaintiff’s
testimony as to render the jury’s verdict clearly wrong. A ver-
dict based on improbable and unsupported testimony of one in-
terested witness, if clearly outweighed by all the evidence in the
case, can not stand.

The position in which the plaintiff was found after the acci-
dent, both with reference to the curb and the defendant’s car, is
in itself almost conclusive testimony in corroboration, in part at
least, of the defendant’s version. Res ipsa loquitur. It is almost
inconceivable that the plaintiff standing still could have been
struck by the bumper at a point just inside of the left mud guard
of a car, just about to come to a stop, with force enough to have
thrown him clear over the right mud guard to the street on the
right hand side of the car.

That the car stopped almost at the moment of impact is the
only conclusion that could be drawn from the uncontradicted
testimony of several disinterested witnesses as to the relative po-
sition of the plaintiff and the front wheel of the defendant’s car
after the accident.

Not only does the undisputed testimony as to the position of
the plaintiff and the car immediately after the accident alone al-
most conclusively outweigh the plaintiff’s testimony as to how the
accident occurred, but it is supported by all the witnesses who
were In a position to see any part of the accident. There is no
supporting evidence of the plaintiff’s version. A disinterested
witness walking along the sidewalk, three young ladies in the de-
fendant’s car, the motorman on the approaching electric car and
a truckman who was just behind the defendant’s car all cor-
roborate in some degree the defendant’s story, or at least that
part of it, that the plaintiff was struck, not by the left side of the
bumper, but by the right side and that he was not standing still
by the railroad track but was attempting to cross the street be-
tween passing cars. Regardless of the defendant’s negligence in
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not sounding a warning with his horn or in not applying all
means at his command to stop his car when he finally realized that
the plaintiff was going to cross in front of him, the plaintiff was
also clearly negligent if he attempted to cross a much traveled
street without keeping watch at his right for approaching cars,
and equally so, we think, if he saw the defendant’s car approach-
ing within twenty-five feet, and attempted to cross through traffic
as congested as the evidence discloses it was at this point at that
time of day. There is no reasonable conclusion to be drawn from
the testimony other than that he took a chance of crossing be-
tween two passing automobiles that were approximately thirty
feet apart and travelling at the rate of fifteen miles per hour.

If injured while attempting to cross in front of the defendant’s
car, there is no adequate ground, we think, upon which the rule
excusing what might otherwise constitute negligence, when con-
fronted by an impending danger, can be applied, or the doctrine
of “last clear chance.” There is no evidence in the case that
would have warranted the jury finding that he finally attempted
to cross to escape from a perilous position, and he denies it ; and
even if the jury was warranted in finding that when the defendant
discovered that the plaintiff was going to continue across the
street, he did not use such means as ‘he had to stop his car, the
negligence of the plaintiff in attempting to cross in the midst of
traffic either without looking or without due consideration of the
proximity and speed of defendant’s car, continued up to the mo-
ment of the collision. Ward v. Railroad Co., 96 Me., 136.

While this Court does not attempt to pass on the credibility of
witnesses, the testimony to sustain a verdict must be credible,
reasonable, and consistent with probabilities and with the ecir-
cumstances proven by uncontradicted testimony. Moulton v. S.
& C.P. R. R. Co., 99 Me,, 508, 510; Cawley v. La Crosse R. R.,
101 Wis., 150 Hall v. Power Co., 123 Me., 202. The jury in the
case at bar must have misunderstood the law or drawn inferences
from the evidence that were unwarranted. The verdict is clearly
wrong.

Motion sustained.
New trial granted.
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Tue MortoN MoTor ComPaNY vs. LEoN W. PILLSBURY.

Franklin. Opinion March 21, 1928.

EvieENce. WEIGHT AND SUFFICIENCY OF TESTIMONY.

The verdict of a jury will not be set aside, when the testimony is conflicting.
if it is found that the verdict is supported by evidence that is credible, rea-
sonable, and consistent with the circumstances of the case, so as to afford a
fair preswmption of its truth.

In the case at bar a thorough and painstaking review of the entire record,
giving full credence to all pertinent inferences that a reasonable mind might
draw therefrom, determines that defendant’s story is not credible. The find-
ings of the jury were not warranted.

On plaintiff’s motion. An action in replevin of a motor truck,
claimed forfeited for non-payment.

Defense, payment. The case is stated fully in the opinion.

Verdict for defendant. Motion sustained.

New trial granted.

Currier C. Holman, for plaintiff.

Cyrus N. Blanchard, for defendant.

SitTing: PrILBROOKX, DUNN, BARNES, BassETT, PATTANGALL, JJ.

Barnes, J. The Plaintiff is a corporation, doing, at Farming-
ton, the business of selling motor vehicles, and the defendant a
farmer who resides at Rangeley and retails milk.

In the spring of 1927, defendant owed a final payment on a
truck, bought of the plaintiff a year before, and due on May 31.

On May 28, he purchased and received from plaintiff a second
truck, paying $241.00 down, and agreeing to pay the further
sum of $504.00 in equal monthly installments.

Both sales were “financed by the General Motors Acceptance
Corporation,” of Boston, Mass., which, so far as affecting this
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case, advanced to the plaintiff the unpaid balance of the purchase
price of the cars, received assignments of the sales contracts,
made demand for payments as they fell due, furnished a repre-
sentative to confer with plaintiff regarding deferred payments,
and charged back to plaintiff accounts uncollectable. The con-
tracts, signed in triplicate by both plaintiff and defendant, were
of conditional sales and were recorded in Rangeley.

Both seller and assignee had originals of the contracts, the
seller retaining the notes until paid.

On June 22, defendant drew a check payable to the Acceptance
Corporation for the balance due on the truck purchased in 1926
and mailed it to the Acceptance Corporation, by whom it was
received on the 24th.

As was its custom, the latter, within three weeks of this date
returned its copy of sale contract of 1926 to plaintiff, and, on
July 16, plaintiff’s bookkeeper, as she testified, intending to mail
him his 1926 note, sent him, by mistake, the 1927 note, marked
“paid,” together with a letter of plaintiff’s treasurer informing
him the note was “duly paid.”

In the latter part of July, the Acceptance Corporation noti-
fied plaintiff that defendant had paid nothing on his 1927 note,
and plaintiff discovered in its file the 1926 note and not that of
1927. 'The situation was immediately discussed by the parties to
the sale and it was found that defendant claimed he had paid the
1927 note.

A replevin writ was promptly made and the truck repossessed
by the plaintiff. Upon trial a verdict was returned for the de-
fendant, and the case came to this court on the general motion.

It is said that the verdict of a jury will not be set aside, when
the testimony is conflicting, if it is found that the verdict is sup-
ported by evidence that is credible, reasonable, and consistent
with the circumstances of the case, so as to afford a fair presump-
tion of its truth. No questions of law are here involved. The
issue is simple, and confined to the one question, was the 1927
conjgact performed by payment of $504.00?

This contract specified that the balance of $504.00 was “pay-
able at the office of General Motors Acceptance Corporation, in
six installments of $84.00 each,” but defendant furnished testi-
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mony that the balance was paid in full by him, on July 11, in
bills placed in an envelope, stamped but not registered, addressed
to the plaintiff and deposited in the post office at Rangeley.

Defendant must go further and present evidence that by itself,
aided by inferences properly to be drawn therefrom, tends to
prove that some official of plaintiff corporation or one of its serv-
ants actually received the money from the post office officials at
Farmington. Of this essential step in the performance of his
contract defendant furnished no direct evidence.

He testified to making up the package of money, and that he
mailed it. His wife testified to aiding him in making up the
package. Two young men who were employed in the delivery of
milk testified to seeing in the milk room at defendant’s farm, on
the morning of July 11, an envelope addressed to Morton Motor
Co., and that defendant then said he was going to Rangeley and
would mail it.

On this presentation defendant argues that men of ordinary
prudence should infer that the money was delivered to plaintiff,
or to some one whose possession would be considered that of the
plaintiff. .

Regarding payment, the testimony is short, and as follows :—

Miss Cunningham, the bookkeeper, testified that the man in the
store brought in the mail, and that Mr. Lloyd Morton, or J. C.
Morton, opened the mail. Further that she kept the cash ac-
count, and that defendant was not credited with any money from
the 11th to the 16th of July, 1927.

Mr. Lloyd Morton, treasurer of plaintiff corporation, testified
that payment on the 1927 sale contract was never made by de-
fendant to plaintiff; that Miss Cunningham, “immediately after
this trouble came up about Mr. Pillsbury’s not paying,” reported
that she had sent Pillsbury the 1927 note by error, and that he
at once talked with Mr. Pillsbury, by telephone.

His testimony reads: “I asked Mr. Pillsbury if he had paid
the note, and he said he had, and I asked him in what manner.
He said by money order he thought. At first he said he paid it
by money order. Then he said, “I am not sure, might have been
cash or check. I am not sure about it. Those are practically the
exact words.”
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“Q. Did you have any further talk with him?

“A. Not at that time. He said he would look it up, and let
me know.

“Q. He claimed at that time it had been sent to Farmington?

“A. That was what I implied from what he said.

“Q. That it had been paid to you?

“A. Yes, but before he got done talking he wasn’t sure whether
he paid it at Farmington or not.”

On cross-examination, this witness was very positive that de-
fendant said at first that he had mailed to plaintiff a money
order; then that he had sent by cash, or by check, and finally
that he was not sure how he had sent the payment, but that he
would look it up.

Mr. J. C. Morton, president of plaintiff corporation, testified
that when the matter was brought to his attention he called de-
fendant by telephone, and asked him if he claimed he had paid
the 1927 note, and that defendant replied, “No, I haven’t. I
thought I had and told your son I had, and found I haven’t.
"The money order lays here in the house, and hasn’t been mailed.”

He testified that he stated the circumstances of the error by
‘which defendant had received the wrong note, and that defendant
promised to return it; that it was not returned, and that when
he again talked with defendant, the latter replied, “What are you
trying to do? I have paid that in full, and I have the cancelled
note, and let’s see what you can do about it, if you can.”

A third witness, Mr. Marshall, field representative of the Ac-
ceptance Corporation, testified to a conversation with defendant
before suit was brought. Mr. Marshall testified: “He told me he
had sent the bill in full to the General Motors Acceptance Cor-
poration in Boston. I asked him how he had sent it. He said by
money order, and I requested a receipt number, as is usually the
case. He said he was in the field, and couldn’t get it, and would
go back to the house and would get it.”

When the sheriff testified, he said that, at the farm, before
service of the writ, defendant said: “I sent the $504.00 by mail,”
and when asked if he had registered the envelope, replied “No,
sir, I did not.”
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Defendant testified that on the 11th of July he sent the
$504.00, in cash, by mail, addressed to plaintiff and not regis-
tered.

He admitted having a telephone call from plaintiff the first of
July, but denied any conversation about payment due on the
1927 contract. He admitted being called by the president of
plaintiff corporation; claimed he then said the first truck was
paid for by check, and the latter in cash, and denied any state-
ment about a money order. In cross-examination he denied ever
having any talk with Mr. Marshall, and said he did not know
that plaintiff got the money, except that he had received the can-
celled note.

He claimed he was producing and selling the milk of 30 cows;
that he was paid by checks and by cash; that he kept a checking
account with a Skowhegan bank, and had banked in Rangeley;
that he paid some of his bills by check.

As to the payment of $504.00, he testified the pile of bills con-
sisted of two or three fifties, some large and some small bills,
“fifties and twenties and tens and fives and ones.”

His wife testified that she placed the money in an envelope, and
that she counted it twice. Under cross-examination she testified
the money was made up of one fifty dollar bill, ten twenties, and
the rest fives and ones. This she said she put in a large white
envelope that she had bought at Oquossoc about three years be-
fore, not a government envelope, an unstamped envelope.

Here we have a defense, detailed, precise, particular, and con-
vincing, if credible, reasonable, and consistent with the circum-
stances of the case.

But to believe defendant’s testimony is to regard that of plain-
tiff’s witnesses as wilfully false.

Here is not a case where the different versions of the opposing
parties can be reconciled and harmonized. This is a case of the
class, fortunately rare, wherein one party or the other takes
refuge In perjury.

Under the circumstances which is to be accepted as true?

It seems neither credible nor reasonable that a man of even
slight business experience would drop into the current of the
postal department an unregistered parcel containing so large a
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sum of money ; that one who had for years maintained and checked
against a bank account, without availing himself of the safe-
guards that his testimony shows this defendant was familiar with,
would have mailed a package of money of the bulk that the
claimed payment must have assumed, when ordinary prudence
would demand payment by check.

A circumstance of appealing force, and seemingly effective in
our search for the truth, is that an envelope containing mon-
ey, in bills, to this amount would be so distended as to attract
notice.

Defendant and his wife are the only witnesses as to the con-
tents of the envelope. The testimony of his employees, as sum-
marized above, has but trifling probative effect. One says he saw
an envelope, the other an extra-large envelope, addressed to
plaintiff.

If the wife’s story be true, the envelope contained sixty-five or
more bills, and since they had been taken in trade they must have
bulked large.

If the jury thought of this at all, some of them surely must
have known, and it would be their duty to convince any who might
not know it, that a pile of used bank bills, sixty-five in number,
would be a package of very considerable thickness, and would
swell almost beyond the capacity of any ordinary large envelope.

But, further, if her story is true, it seems that a thinking man
must conclude that either her husband, or one of the post office
employees, or the man who carried the mail to the Morton office,
yielded to love of money while handling the tempting envelope,
and diverted the money. If any but the last carrier stole the en-
velope, the payment was not made. On the other hand, if the
Mortons, their bookkeeper, Mr. Marshall and the Sheriff are to
be believed, the nicely calculated defense falls.

After a thorough and painstaking review of the entire record,
giving full credence to all pertinent inferences that it seems to
us a reasonable mind might draw therefrom, we conclude that
defendant’s story is not credible ; that the statements of plaintiff’s
witnesses. contain the true version of the matter, more convincing
because not reported in exactly similar, unvarying phrases.
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The jury must have found that plaintiff mailed the money.
To us it seems rather that, fortified by what he considered a
receipt in full, defendant fell before temptation.

We find no payment proved.

Motion sustained.
New trial granted.

Hexry GrnMan
s,

F. O. BaLey Carriace Co., Inc.

No. 5353
No. 5354

Cumberland. Opinion March 30, 1928.

Birrs axp Nores. CorporaTiONS. AGENCY. Banks anp Baxkine.

INSTRUCTIONS TO JURY.

A promissory note executed by the treasurer of a corporation in the name
of the Corporation and payable to the treasurer, as an individual, carries on
its face a danger signal which a discounter or purchaser disregards at his peril.

Under the Uniform Negotiable Instruments Act, P.L. 1917, Chap. 257, such
note is not “regular wpon its face,” a purchaser is not “a holder in due course,”
and “the paper is subject to the same defenses as if it were non-negotiable.”
The rights of the purchaser depend upon the transaction being or not being, in
fact, for the corporate uses and benefit.

So long as a corporation is solvent, it may borrow money from, or otherwise
contract with, an officer or director, and may pay him, just as it may pay or
secure any other creditor.

A board of directors may establish a mutual understanding that the treasur-
er shall be the active agent of the board in the management of the financial
affairs of the corporation. Such an understanding need mot be created by a
formal wote, it may be inferred from the situation and conduct of the parties
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An officer may acquire the power to bind the corporation by the habit of act-
ing with the assent and acquiescence of the board, and his unauthorized acts
may be confirmed by the approval and acquiescence of the board. Previous
authority and subsequent ratification may be shown by circumstances and
conduct.

Unless the principal is legally entitled in any event to what he received.
ratification may be implied from the receipt and retention, by the principal,
of the benefits of an unauthorized act of an agent.

Where-a contract is made by an agent in behalf of a corporation, but without
authority, and the corporation, after knowledge of the facts attending the
transaction receives and retains the benefit of it without objection, and without
in any event being legally entitled to receive the same, it thereby ratifies the
unauthorized act and estops itself from repudiating it.

A bank is not bound to pay a check on presentation unless it has on deposit
sufficient funds of the drawer to cover the same. In the absence of an ar-
rangement authorizing overdrafts the depositor has no ground to expect that
this rule of banking will be violated. A withdrawal from a bank by a de-
positor of his funds there on deposit, after the making and delivery of a check
on such bank, excuses the payee’s failure, in an action against the maker, to
prove presentment and notice.

The court is not required to give its instruction to the jury in words selected
by excepting counsel. It is enough that they are correct as applied to the
issues of the case.

In the case at bar, upon the conflicting evidence the jury was warranted in
drawing the inference either (1) that W. A. Gilman, the treasurer of the de-
fendant corporation, had acquired authority “to bind the corporation by the
habit of acting with the assent and acquiescence of the board” to the extent of
making the loans in question and issuing the corporate notes therefor, or (2)
in the first instance having no authority to do so, subsequently his unauthorized
acts were ratified by the receipt and retention of the moneys by the defendant
corporation. The jury was likewise warranted in finding that the plaintiff
advanced moneys to the corporation to the amount of the checks involved in
this suit, and that the acts of the treasurer in these transactions were author-
ized, or subsequently ratified.

No loss caused by delay in presentment of the checks for payment appearing,
the defendant’s liability remained.

No manifest error can be found in the conclusion of the jury in each case,
in the refusal of the presiding Justice to direct a verdict for the defendant, in
his refusal to give instructions asked by the defendant, or in the instructions
given.

On general motions and exceptions by defendant.
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Two actions of assumpsit tried together and brought forward
in a single record.

The jury found for the plaintiff in both suits. The defendant
seasonably filed general motions in each case, and exceptions to
denial of motion for directed verdict, to rulings on evidence during
the trial, and to instructions given and refused in the charge to
the jury. Motions overruled. Exceptions overruled.

The cases fully appear in the opinion.

Clifford E. McGlauflin, for plaintiff.

Clement F. Robinson,

Forrest E. Richardson, for defendant.

Strring: Wison, C. J., PurLBrook, MorrirL, Drasy, Stureis,
BasserT, JJ.

Stureis, J. Two actions of assumpsit tried together in the
court below and brought forward in a single record.

In No. 5353 the defendant is sued as maker of seven promissory
notes, and as indorser of four customer’s notes so called, all of
which the plaintiff holds as indorsee. In No. 5354 the plaintiff
seeks to recover upon seven checks drawn by the defendant and
transferred to the plaintiff by the payee. -

Verdict was for the plaintiff in both suits, and the cases come
before this Court on general motions and exceptions to denial of
motion for directed verdicts, rulings upon evidence during the
trial, and instructions given and refused in the charge to the jury.

The F. O. Bailey Carriage Company, Inc., the defendant in this
suit, was incorporated in 1913 as a reorganization of the F. O.
Bailey Carriage Company. The board of directors consisted of
five members, but from the date of incorporation through the
period here involved Neal W. Allen, Charles W. Phinney, and Wil-
liam A. Gilman, were the active members of the board, other di-
rectors giving little if any attention to the management of the
Corporation. Mr. Phinney had general charge of merchandise.
Mr. Allen was actively interested in another business, and while
he kept a general contact with this business, he was not regularly
engaged in its affairs. Mr. Gilman was treasurer and financial
manager. *
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On August 30, 1913, the board of directors voted that “the
treasurer of this corporation be and hereby is empowered and au-
thorized in the name and on behalf of this corporation to sign and
indorse any and all notes, checks or drafts.” That vote remained
unrescinded, and the entire financial management of the corporate
aflairs was left to the treasurer apparently without interference
on the part of the board, except as upon the treasurer’s reports
the board at their monthly meetings discussed and acted upon
.corporate matters.

Our consideration of the cases will follow their numerical order
and be of necessity subdivided as varying issues require. '

No. 5353

GexErRAL MoTION.
Exceprion To REFUsAL To DirEcT VERDICT.

The plaintiff’s claims in this action are based upon corporation
notes made or transferred by the treasurer without the knowledge
of the other directors. He is a brother of the treasurer and as-
serts that he paid value for all these notes and that the Corpora-
tion is liable to him for these moneys.

Group L.

The treasurer of the Corporation, W. A. Gilman, was a witness
for the plaintiff. He testifies that on September 13, 1914, the
Company was short of ready money, and to enable it “to get
through the day” he drew his personal check for $145 and de-
posited it in the checking account of the Corporation. Again on
October 2d of the same year he advanced $200 to meet the Com-
pany’s note due on that day to the Excelsior Carriage Company,
and on September 17, 1915, he advanced $300 to pay the corpora-
tion note payable to the Boston Harness Company. He says
these advances were not repaid, and at the end of the fiscal year,
January 31, 1916, there being an unpaid balance of salary
amounting to $160 due him, he issued to himself a corporation note
for $805, dated February 1, 1916, which is the note declared upon
in the first count of the plaintiff’s writ. In support of these state-
ments extracts from the books of the Company were read into the
record showing minutes upon the books evidencing the issuance
and existence of this note to W. A. Gilman.
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The note was signed “F. O. Bailey Carriage Company (Inc.)
By W. A. Gilman Treas.” It bore notation on its face that it was
for cash loaned in “1914 — $345” and in “1915 — $300”, and
for “salary due (Bal.) 1915 —$160.” It was on demand with
interest, and according to the testimony of the plaintiff and W.
A. Gilman, sometime in 1917 was sold to the plaintiff for full face
value. Interest was paid on it up to January 31, 1921.

At the end of the next fiscal year, W. A. Gilman testifies the
Corporation owed him $470. He says that he advanced to the
Corporation on February 1, 1916, $70 to meet a Harness Com-
pany note; February 24th, 1916, he put his own check for $125
into the Company’s cash ; and later, in a settlement of his personal
accounts with James Bailey Company for which he acted as part
time bookkeeper, that Company’s debits against the defendant
were set off to the amount of $79. These sums, with unpaid sal-
ary of $160, and balance due for interest on the note which he
had taken the preceding year, made up the $470 due him on
February 1, 1917, and he issued the Company’s note payable on
demand to himself for that amount. The plaintiflf and W. A, Gil-
man concur in the statement that this note was also sold to the
plaintiff for full face value, and interest paid as per indorsements
until January 31, 1921. This note bears notations on its face in-
dicating the consideration for which it was issued, and bookkeep-
ing entries recording its existence are in the record.

An important fact concerning these notes is in evidence. Both
Mr. Allen and Mr. Phinney, who with the treasurer were the ac-
tive directors of the Corporation, admit that they had knowledge
of the existence of these notes, but deny knowledge of the transfer
to the plaintiff. Furthermore, it is undenied that an audit made of
the Company’s affairs included a statement of the existence and
amounts of these notes, and that a copy came into the hands of the
several directors. ’

Both notes were executed by the treasurer in the name of the
Corporation and payable to the treasurer as an individual. And
while such a note is a danger signal which the discounter or pur-
chaser disregards at his peril, and under the Uniform Negotiable
Instruments Act, P.L. 1917, Chap. 257, each is not “regular upon
its face” (Sec. 52), the plaintiff is not “a holder in due course”
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(Sec. 52), and “the paper is subject to the same defenses as if it
were non negotiable” (Sec. 58), Gilman v. Carriage Company,
125 Maine, 108, and cases cited, it is not absolutely void. In such
a case it is not a question of purchase in good faith. The pur-
chaser takes with notice given on the face of the instrument, and
his rights depend upon the transaction being or not being in fact
for the corporate uses and benefit.

“The officer may in good faith lend money or credit to the cor-
poration on the same terms as a stranger, and take and enforce
security for the payment of the debt.” 2 Thomp. on Corp., 2d
Ed., Sec. 1412,

“So long as a corporation is solvent, it may borrow money
from, or otherwise contract with, an officer or director, and may
pay him or mortgage or pledge property to secure him, just as it
may pay or secure any, other creditor . . . In other words, if
there 15 an indebtedness owing a corparation officer from the cor-
poration and the corporation is solvent, there is no question but
that the corporation may give its officer security for the debt, such
as a note, mortgage or pledge of corporate bonds, or the like...”
Fletcher on Corp., Vol. IV, 3570.

As already noted, the directors by vote had given the treasurer
a general authority “to sign and indorse any and all notes, checks
or drafts.” Itis unquestioned that in the general trading business
of the Corporation the treasurer arranged and negotiated all com-
mercial loans and discounts. The active members of the board
left this part of the corporate business to the treasurer’s sole care
and management, giving it only a general supervision. The treas-
urer’s reports showing the existence of these two notes payable
came before the board at repeated monthly meetings, the reports
stating by abbreviation that the notes were payable to the
treasurer. They were also included in “notes payable” in the
auditor’s report. There was no objection to the treasurer’s acts
in these matters and no repudiation of the notes issued.

The Court has stated and affirmed the rule that a board of di-
rectors may establish a mutual understanding that the treasurer
shall be the active agent of the board in the management of the
financial affairs of the corporation. Such an understanding need
not-be created by a formal vote, it may be inferred from the situa-
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tion and conduct of the parties. An officer may acquire the power
to bind the corporation by the habit of acting with the assent and
acquiescence of the board, and his unauthorized acts may be con-
firmed by the approval and acquiescence of the board. Previous
authority and subsequent ratification may be shown by circum-
stances and conduct. Johnson v. Johnson Brothers, 108 Maine,
272, 279 York v. Mathis, 103 Maine, 67, 79; Pierce v. Morse-
Oliver Co., 94 Maine, 406; R. S., Chap. 51, Sec. 72. See also
Murray v. Nelson Lumber Co., 143 Mass., 250 ; Sherman v. Fitch,
98 Mass., 64 ; Blake v. Domestic Mfg. Co., 64 N. J. Eq., 480.

Ratification may also be implied from the receipt and retention
of the benefits of an unauthorized act of an agent. Where a con-
tract is made by an agent in behalf of a corporation, but without
authority, and the corporation, after knowledge of the facts at-
tending the transaction, receives and retains the benefit of it
without objection, it thereby ratifies the unauthorized act and
estops itself from repudiating it. “The reason is that it must
exercise its option of affirming or disaffirming in whole, not in
part; that it cannot disaffirm so much of the unauthorized act as
1s onerous while retaining so much of it as is beneficial; that it
cannot keep the advantage while repudiating the burden; that it
cannot disaffirm the contract while keeping the consideration.”
2 Thomp. on Corp., 2d Ed., Sec. 2020.

The principle is stated in Bryant v. Moore, 26 Maine, 84, in
these words: “There is no doubt that if one person knows that
another has acted as his agent without authority, or has exceeded
his authority as agent, and with such knowledge accepts money,
property or security, or avails himself of advantages derived from
the act, he will be regarded as having ratified it.”

Conforming to this principle, in Wayne Title & Trust Co. v.
Schuykill etc. Ry. Co., 191 Pa. St., 90, the use by a corporation
of money received on notes executed by its treasurer without au-
thority, was held to be a ratification.

In Ry. Co. v. K. & H. Bridge Co., 131 U. S., 371, Mr. Justice
Gray, speaking for the Court, says: “When the president of a cor-
poration executes in its behalf, and within the scope of its charter,
a contract which requires the concurrence of the board of di-

Vol. 127—38
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rectors, and the board knowing he has done so does not dissent
within a reasonable time, it will be presumed to have ratified his
act. . . . And when a contract is made by any agent of a corpo-
ration in its behalf and for the purpose authorized by its charter,
and the corporation receives the benefit of the contract without
objection, it may be presumed to have authorized or ratified the
contract of its agent.”

In Re Eastman Oil Co., 238 Fed., 416, the president of the cor-
poration, who was also its treasurer, loaned his personal moneys
from time to time to the Company, taking corporate notes there-
for, each payable to himself and drawn by him as president. The
notes were carried in the corporate bills payable account, and

“were brought to the attention of the directors in the financial
statements furnished by the president and by audits which were
made of the Company accounts. That Court held that notes exe-
cuted as the ones involved in the case were not absolutely void
but only presumptively void, a presumption which may be rebut-
ted and the notes shown to be the act and deed of the corporation
by proof of express or implied authority, or of ratification or
estoppel on the part of the corporation; and upon the authority
of the Ry. Co. v. The K. & H. Bridge Co., supra, concludes that
although the president’s acts were not authorized, the retention
and use of the benefits procured from the transaction, with the
knowledge possessed by the directors, amounted to a ratification
of the unauthorized acts and bound the corporation.

The defendant questions the purported loans of W. A. Gilman,
its treasurer, which the plaintiff sets up as a consideration of the
two notes now under discussion. To the defense of lack of au-
thority is added a claim that the money paid into the Corporation
by the treasurer for which, he says, these notes were later issued,
was in fact only a replacement of money which he had previously
improperly withdrawn. If this fact is established no ratification
could result from the retention of this money by the Corporation.
Ratification cannot be predicated on the receipt and retention of
the benefits of the unauthorized act of an agent when the principal
is legally entitled in any event to what he received. Goss v. Kilby,
112 Maine, 323 ; White v. Saunders, 32 Maine, 188 ; Crooker v.
Appleton, 25 Maine, 131.



Me.] GILMAN 7. BAILEY CARRIAGE CO. 99

In cross-examination of the defendant’s accountant, however,
and in subsequent rebuttal, the apparent discrepancies and lack
of entries in the books were explained in behalf of the plaintiff
by the treasurer of the corporation, and the audit of the defend-
ant’s accountant was sharply attacked, the accountant finally
admitting that he had no evidence that the treasurer “received any
cash that should have gone into that Company that did not go
into the Company.”

Upon conflicting evidence the jury found for the plaintiff. We
cannot say their verdict was clearly wrong. There is sufficient
evidence, we think, to sustain a finding that W. A. Gilman ad-
vanced moneys to the Corporation to the amount of these notes in
Group I for which the plaintiff paid full value, and to warrant the-
jury in drawing the inference either (1) that W. A. Gilman had
acquired authority “to bind the Corporation by the habit of act-
ing with the assent and acquiescence of the board” to the extent of
making these loans and issuing these corporation notes therefor,
or (2) in the first instance having no authority to do so, subse-
quently his unauthorized acts were ratified by the receipt and re-
tention of these moneys by the Corporation. Under the rules of
law above stated, the verdict must stand.

Group II.

In addition to the notes already passed upon the treasurer made
four other corporate notes payable to himself, all of which he in-
dorsed and turned over to the plaintiff. The notes are as follows:

(1) March 11, 1922, on demand with interest — $700

(2) March 11, 1922, on demand with interest — $800

(8) July 27,1922, on demand with interest — $950

(4) Sept. 17, 1923, on demand with interest — $301.50

These notes, the plaintiff says, were drawn to repay loans which
the plaintiff himself had made from time to time to the Corpora-
tion. The treasurer confirms this claim. His statement is that
acting for the Corporation he had borrowed from his brother, the
plaintiff, various sums of money, each time stating that the loan
was to the Corporation and not to himself personally. He says he
made the notes to himself and indorsed them over to his brother.
He carried a record of the notes in the cash book and ledger ac-
count of notes payable and reported them in his monthly reports
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to the directors. He did not inform the other corporate officers
of the fact that the loans came from the plaintiff, but permitted
the records to indicate that the notes were payable to himself.

A substantially similar situation obtains as to the fifth note.
The treasurer testifies that he had borrowed moneys for the Cor-
poration from time to time from the W. A. Gilman Company, Inc.,
a corporation of which his wife was the active head and he the
treasurer and custodian of its funds. He had also borrowed, he
says, further sums of the plaintiff and had himself made small ad-
vances, and to evidence or repay these corporate debts he made a
corporation note for $970 on August 7, 1924, to the W. A. Gilman
Company, Inc., which, upon payment of the amounts of the
"'Gilman Company and W. A. Gilman interests in the note, was im-
mediately transferred to the plaintiff. This note was on demand
with interest.

Within the proper limits of this opinion it is not possible to de-
tail the evidence offered to show the consideration of these notes.
W. A. Gilman gives dates and amounts of the loans alleged to have
been made by the plaintiff and by W. A. Gilman Company, Inc.,
and in many instances states the specific corporate uses to which
these moneys were applied. The plaintiff’s evidence is that he
made his advances in cash, and the treasurer testifies that in order
to preserve a record of the transaction he deposited such moneys
in his personal account and drew his own check in favor of the
Corporation. He supports his statements by the introduction of
such checks.

The defendant claims that these notes were also made without
authority and were without consideration. It says the claim of
the plaintiff is unfounded, and that the checks paid into the cor-
porate treasury by W. A. Gilman were, as in the case of the first
two notes, only refunds of his previous misappropriations. It
points out that its cash book and ledger kept by the treasurer
disclose only the notes with no record of the advances, and that
W. A. Gilman’s personal bank account fails to show deposits in
amounts corresponding to alleged advances by the plaintiff.

The treasurer explains the lack of record of the plaintifl’s ad-
vances by saying that these loans were carried on memorandum
or petty cash books, now lost, and are in fact represented in the
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books by disbursements entered under their specific heads. He
charges the apparent shortage to losses on return of goods, or
failure of the auditor to check original slips and a misinterpreta-
tion of records. The inconsistencies between his statements and
personal bank account records are attributed to his errors of
memory.

The plaintiff relies on his special counts on these notes, and the
case was evidently submitted to the jury upon these pleadings.
The issues of irregularity of the paper and of the treasurer’s au-
thority, originally conferred or acquired through acquiescence or
ratification, are in all material respects the same as upon the notes
sued upon in the first two counts and are governed by the rules of
law already fully discussed. Except for the fact that here the
plaintiff claims that he advanced the consideration for these notes
directly to the Corporation, these notes could have properly been
included in Group I

Upon conflicting evidence in which the credibility of witnesses
was an important factor the jury found for the plaintiff on these
notes. The credibility of witnesses and the weight to be given
testimony is peculiarly within the province of the jury, and their
finding cannot be set aside unless manifest error is shown or the
verdict appears to result from bias or prejudice. None of these
grounds of reversal are found.

Group III.

The remaining notes involved in No. 5353 were received by the
Corporation from customers in course of trade and discounted
with the plaintiff. The evidence is plenary that the treasurer was
fully authorized to discount customer’s notes. Mr. Phinney of the
board of directors testifies that the discount of trade paper was
left entirely with Mr. Gilman with no restrictions upon his dis-
cretion. W. A. Gilman testifies that his discount of customer’s
notes was a frequent and regular occurrence, and says that these
notes were discounted with the plaintiff as a result of notice from
the bank-that the Corporation’s credit on discounts of customer’s
paper had reached its limit. We are convinced that the indorse-
ment of these notes to the plaintiff was for the corporate benefit
and fully authorized, as was the waiver of presentment, demand
and notice which the treasurer executed.
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For the reasons stated, the defendant’s motion for a new trial
and exceptions to the refusal of the presiding Justice to direct a
verdict in its favor must be overruled.

No. 5354

The plaintiff is also the holder of seven checks drawn in behalf
of the defendant Corporation by W. A. Gilman, its treasurer, and
all payable to “W. A. Gilman.” Four checks were admittedly is-
sued in payments of dividends duly declared and owing to W. A.
Gilman and were transferred to the plaintiff for value. The ap-
parent irregularity on the face of the paper arising out of the
identity of the payee is thus fully met.

Three checks are claimed to have been issued as payment for
loans and other advances made to the Corporation by the plaintiff
under circumstances sufficiently similar to those incident to the
advances for which the notes in Group II, Case 5353, were given
to make a review of the evidence unnecessary. The jury by their
verdict found that the plaintiff advanced moneys to the Corpora-
tion to the amount of the checks, and that the acts of the treasur-
er in these matters were authorized in the first instance or sub-
sequently ratified. The evidence, we think, warrants this finding.

Presentment and notice of dishonor of the checks, however,
was not made, and the defendant seeks to escape liability on this
ground. This defense cannot prevail. The record of the Corpora-
tion’s bank deposit shows that subsequent to the making of these
checks (the smallest of which amounted to $103.50), the defend-
ant withdrew substantially all its funds from the bank, reducing
its balance on December 31, 1924, to $25.73, at which figure it
remained until after this suit was begun. A bank is not bound to
pay a check on presentation unless it is in full funds. It is not
obliged to pay or accept to pay if it has partial funds only. In
Re Brown, 2 Story, 502, 4 Federal Cases, No. 1985. In the ab-
sence of an arrangement authorizing overdrafts the depositor has
no ground to expect that this rule of banking will be.violated.
No “reasonable expectation” on the part of the defendant that
any of these checks would be honored appears. Its withdrawal of
its funds, therefore, excuses the plaintiff’s failure to prove pre-
sentment end notice. Sec. 79, Uniform Negotiable Instruments
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Act; Emery v. Hobson, 63 Maine, 33 ; Beauregard v. Knowlton,
156 Mass., 396; Usher v. Tucker Co., 217 Mass., 441 ; Savings
Co. v. Weakley, 103 Ala., 458 ; Culver, Admr., v. Marks, 122 Ind.,
554 ; 2 Daniels Negotiable Instrument, Secs. 1596, 1597.

No loss to the defendant caused by the delay in presentment ap-
pearing, the defendant is not discharged thereby from its liability
on the checks (Sec. 186, Uniform Negotiable Instruments Act,
P.L. 1917). The verdict and the refusal of the presiding Jus-
tice to direct a verdict for the defendant must be sustained.

ExcePTIONS.

Exceptions to the charge of the presiding Justice remain to
be considered, objections to the admission of evidence being with-
drawn. Forty-eight requested instructions were presented by
defendant’s counsel and all refused except so far as covered in the
charge as given. Counsel admit on the brief, however, that the re-
fusal to give many of these instructions “may well have been:
harmless.”

The instructions given by the Court present a clear, concise
and correct statement of the law material to the many issues in-
volved in these two cases. Some of the instructions requested are
but repetition and elaboration of principles already stated by the
Court but couched in the language of counsel or quoted from de-
cided cases. The Court is not required to give its instructions in
words selected by excepting counsel. It is enough that they are
correct as applied to the issues of the case. Godfrey v. Haynes,
74 Maine, 96 ; Young v. Insurance Co., 80 Maine, 244, 250. Sev-
eral instructions refused are in effect requests for nonsuits on cer-
tain counts in the plaintiff’s writs. It is settled that exceptions do
not lie to the refusal to give an instruction which amounts to a
nonsuit. Morneau Lt. v. Cohen, 122 Maine, 543 ; Hoyt etc. Co.
v. Atlantic Ry., 111 Maine, 108. Others calling for a directed
verdict for the defendant on certain counts, are based upon a part
only of the issues involved and for that reason were properly re-
fused. Caven v. Granite Co., 99 Maine, 278.

A further discussion of the exceptions is unnecessary. In view
of the conclusions of the Court upon the general motions it is
immaterial, we think, whether the rulings of the court below as
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abstract principles of law might on closest scrutiny disclose some
technical error. If there be any erroneous ruling it did not, we
think, affect the truth of the result, and should not be regarded as
a sufficient reason for overturning a fair and honest judgment.
Mencher v. Waterman, 125 Maine, 178; Gordon v. Conley, 107
Maine, 291.
The mandate in both cases is,
Motion overruled.
Exceptions overruled.

Haroro O. Cany ET aLs TRUSTEES
vs.

Lizzie M. TuTTLE ET ALS.

Cumberland. Opinion April 4, 1928.

WiLrs. TRusTs.

The plaintiffs as trustees under a will seek to obtain the approval of the
Court sitting in equity under sections 10 and 11 of chap. 73 R. S. of a disposi-
tion of the trust funds to which all the trustees and the cestui que trustent
assent, the cestui having entered into an agreement in the alternative by which
one of the cestui will receive a portion of the trust fund upon a release of her
interest therein before the ewpiration of the trust. By the first proposal the
will of the testator is clearly thwarted in that it is proposed that the trustees
shall refuse to receive a portion of .the trust estate which will then be distri-
buted to the cestui in question as intestate property.

Held:

That the Court will not approve of action by testamentary trustees that will
obviously change the provisions of the will, especially a course of action that
would result in a portion of the testator’s estate becoming intestate property.

That a Court of Equity will only give its sanction to such procedure as the
trustees and the cestui may take under the terms of a will as drawn.

That when, however, a testator has placed no restrictions upon the right of
alienation by the cestui que trust, a cestui may alienate his interest to any
person legally qualified to purchase, even though it may change the disposition
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or course of the trust estate from that contemplated by the testator. Having
placed no restrictions wpon the alienation of the interests of a cestui, the
testator must be held to have contemplated that such alienation might take
place, or if he did not, it can not be prevented.

That having placed no restrictions upon a trustee as to the nature of the
investment of the trust fund, a trustee is left free to invest the trust fund in
any form that will receive the approval of a Court of Equity.

That a trustee may when the interests of all the remaining cestui are promot-
ed thereby, and especially with their consent, invest a portion of the trust
fund in purchasing the interest of ome of the cestui and holding it as a part
of the trust estate, provided the purpose and result is not to terminate the
trust before the time fized by the testator, and the action of the trustee is
such as will receive the approval of the Court and no advantage is taken of the
cestui whose interest is purchased.

That a contingent lapse of the interest of all the cestui may be so remote as
to render a possible reverter of the trust fund to the estate of the testator
so improbable as to require no consideration by the Court in approving the
action of the trustees, especially when, in case of a reverter, one of the cestui
assenting to the proposed action of the trustees is the next of kin of the testa-
tor.

On report. A bill in equity by the executors and trustees of
the will of Henry B. Cotton deceased, seeking instructions as to
the construction of the will and in relation to the administration
of a trust created thereunder. By agreement of the parties the
cause was reported to the Law Court, the report consisting of
copy of the will and the testimony of certain witnesses.

Bill sustained. Decree to be entered below in accordance with
opinion.

The case fully appears in the opinion.

Clarence W. Peabody, for complainants.

Benjamin G. Ward, for respondents.

Sitrine: Winson, C. J., Pumusroox, Duxn, Drasy, Sturcis,
Barxgs, BasserT, PATTANGALL, JJ.
Prrnisrook, Deasy, Sturels, JJ., non-concurring.

Wirsoxn, C. J. A bill in equity seeking instructions as to the
construction of a will and in relation to the administration of a
trust created thereunder. The case is here on report, which con-
sists of a copy of the will and the testimony of certain witnesses as
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to relationship, age, and circumstances of one of the cestui que
trustent.

The testator, Henry B. Cotton, residing at the time of his death
in Cape Elizabeth in Cumberland County, died July 19, 1924,
possessed of property amounting to approximately one hundred
and twenty-five thousand dollars. His nearest relative was a
niece, Lizzie M. Tuttle, one of the defendants and beneficiaries
under the trust, who at the time of the making of his will in 1921
was nearly sixty years of age, and at the time of his death was
sixty-two.

By his will, the testator, after a small bequest for the mainte-
nance of a cemetery at North Conway in the State of New Hamp-
shire where he formerly resided, gave all the rest and remainder
of his property to the North Conway Loan & Banking Co., to be
held in trust, the trustee to pay annually to the beneficiaries
named the income on certain stipulated sums for a period of
twenty years, the remainder of the income to accumulate and at
the end of the twenty year period, the trust fund and its accumu-
lation to be distributed, in the same proportion as the sums named
on which each was to receive the annual income, among such of
the individual beneficiaries as were then living, and to such of the
charitable institutions named as beneficiaries as were then in ex-
istence, the will providing that should any of the persons named
as beneficiaries of the trust die before the end of the twenty year
period, which now has nearly seventeen years to run, or any of the
institutions or corporations named as beneficiaries cease to exist
within the trust period, the income formerly paid to them should
thereafter revert to and become a part of the trust fund, to be divid-
ed among those living or in existence at the end of the trust period.

The principal sum named on which his niece Mrs. Tuttle was to
receive the income was ten thousand dollars, which was double the
amount on which any other beneficiary was to receive income. The
will further provided that in case her proportionate share of the
income on the entire trust estate thus determined should in any
year fall below four per cent of the amount stipulated, or four
hundred dollars, a sum sufficient to make up the deficiency should
be taken from the principal. Mrs. Tuttle was the only beneficiary
whose minimum annual income was fixed at four per cent.
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It is estimated that in excess of the sums named on which in-
come is to be paid annually to the beneficiaries named, there will
be nearly one hundred thousand dollars in the trust fund at its in-
ception, the income on which will accumulate during the entire
trust period.

It is also estimated that Mrs. Tuttle’s shares of the accumula-
tions of the trust estate at the end of the twenty year period will,
if she survives, exceed the sum of seventy thousand dollars.

All the beneficiaries of the trust named in the will have entered
into an agreement, with alternative proposals, the purpose of
which is to enable Mrs. Tuttle to receive at once a certain por-
tion of the trust fund, namely twenty thousand dollars, by releas-
ing her interest in the balance, and to one of which alternative
proposals the trustee seeks the approval of the Court sitting in
equity. We think this Court has jurisdiction under secs. 10, 11,
Chap. 73 R.'S., and the trustees are entitled to instructions as to
the administration of the trust under the circumstances presented.
Elder v. Elder, 50 Me., 535, 541. Mann v. Mann, 122 Me., 468.

The alternative proposals contained in the agreement entered
into are: first, that the trustee with the consent of all the bene-
ficiaries shall refuse to accept the entire trust fund leaving twenty
thousand dollars in the hands of the executors, which under the
will of Mr. Cotton would become intestate property and descend
to Mrs. Tuttle as his next kin; or, second, that Mrs. Tuttle re-
lease to the trustee all her interest in the trust fund upon the pay-
ment to her of the sum of twenty thousand dollars.

The purpose of the parties is entirely commendable, and from
the testimony in the case under the present circumstances very
likely the result would not be displeasing to the testator, though
not in accordance with his expressed intention in his will. This
Court, however, can not make a new will for the testator. From
the record, it is clear that he must have been aware of Mrs. Tut-
tle’s age, her conditions in life, and for some reason best known to
himself desired to have his property disposed of in the manner
provided. A Court of equity, therefore, can give its sanction only
to such procedure as the trustee and the parties interested may
legally take under the will as drawn.

In case of passive trusts, courts may at any time decree their
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termination, Kimball v. Blanchard, 101 Me., 383, 390; Secars v.
Choate, 146 Mass., 395, or in case of active trusts when their pur-
pose has been accomplished Kimball v. Blanchard, supra; Dodge
v. Dodge, 112 Me., 291 ; or when all the beneficiaries shall release
their rights thereunder and there is no good reason for its further
continuance, Dodge v. Dodge, supra ; Paine v. Forsaith, 86 Me.,
357 Smith v. Harrington, 4 Allen, 566; Perry on Trusts, Sec.
920 ; Angell v. Angell, 28 R. 1., 592; Tilton v. Davidson, 98 Me.,
55, 59 ; Inches v. Hill, 106 Mass., 575.

We find no authority, however, for the rejection by a trustee
under the circumstances existing here of a portion of a trust fund.
The testator has provided that the entire remainder of his estate
shall be disposed of in trust. This Court can not sanction a course
of action by the trustee, even with the consent of all the benefici-
aries, that will result in a portion of his estate becoming intestate
property and thus circumvent his clear intentions.

The disposition of his property must stand as provided in the
will. The testator, however, placed no restrictions upon the trus-
tee in the investment of the funds or upon the beneficiaries’ right of
alienation. Either of the beneficiaries may, therefore, assign his
interest in the trust fund without thwarting the will of the testa-
tor. Having laid no restriction upon them, they may alienate
their interest at will, Pomeroy Eq. Juris. 1st Ed., Vol. II, Sec. 989
Haley v. Palmer, 107 Me., 314; Buck v. Swasey, 35 Me., 50;
Lawry v. Spaulding, 73 Me., 33 ; Young v. Snow, 167 Mass., 287,
288,23 R. C. L., 573, 575 ; Ricker v. Moore, 17 Me., 294 ; and the
trustee may invest the trust funds in such form as the Court will
approve.

Mrs. Tuttle, therefore, may alienate her interest as cestui que
trust by assignment or release. She may release it to the other
beneficiaries or to the trustee so long as no advantage is taken of
her, and the transaction is in good faith. Coates v. Lunt, 210
Mass., 314, 318; Brown v. Cowell, 116 Mass., 461; Perry on
Trusts, 5th Ed., Vol. I, Sec. 195; Farnam v. Brooks, 9 Pick., 212,

From the record in this case, an assignment or release by Mrs.
Tuttle to the trustee of her interest m this trust fund for the
sum of twenty thousand dollars would probably be for her inter-
est. No advantage would be taken of her, it appearing from her
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testimony that she fully understands her rights in the premises,
and the sum she will finally receive if she survives the trust period.
On the other hand, it can not be said that it may not also inure
and perhaps greatly to the benefit of the other beneficiaries. We
think the trustee has the power to, and is warranted under the cir-
cumstances in acquiring Mrs. Tuttle’s interest in the trust fund
on these terms, but for the benefit of the remaining beneficiaries.
A fortiori, if all the other beneficiaries named assent. In effect it
is an investment of a portion of the trust fund in the rights of
Mrs. Tuttle in the fund under the will.

To what extent a trustee may invest the trust funds in acquir-
ing the interest of one of the cestui que trustent must always be
subject to the approval of the Court. Any agreement by all the
cestui that would in effect result in a termination of the trust be-
fore the time fixed by the testator or that was contrary to the
intent of the testator as expressed in his will, would, of course,
not receive the approval of the Court. Each case must rest on its
own facts. Cases may well arise in which it would be for the in-
terest of the remaining cestui that the interest of one should not
be disposed of to a stranger or when for some other sufficient rea-
son it would be for the interest of all for the trustee to acquire it
with the trust funds and hold it for the benefit of the other cestui.
Such we conceive to be this case. Beyond that the approval of the
Court should be withheld.

While the will contemplates a possible lapse of some of the be-
quests of the trust fund and provides that it shall be divided
among those surviving, it makes no provision for its disposition in
case of failure of all the cestui to survive the trust period. How-
ever, the possibility of a reverter to the estate of the testator by
reason of the death of Mrs. Tuttle and the other individual bene-
ficiaries before the end of the trust period, and the failure of all
the charitable institutions, six in number, all being old and well
established, to continue in existence until the end of the trust
period, and such contingency not being expressly provided for in
the will, is so remote as to require ne consideration in the admin-
istering of the trust estate, Welch et al Trustees v. Trustees et
als., 189 Mass., 108, if indeed, in the event of such a failure of all
the cestui que trustent the trust fund under the will on becoming
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intestate property would not descend to the next of kin of the
testator at the date of his death, Miller v. Miller, 10 Met., 393,
400; Roberts v. Wright (R. 1. 1927), 136 Atl., 486, 488, who was
Mrs. Tuttle.

In such a case, no one of the beneficiaries named is injured, as
their interest is contingent upon their surviving and continued
existence. Whether the release by Mrs. Tuttle of all her interest
in the trust estate would in any way affect the rights of her heirs,
in the event of its becoming intestate property, it is not necessary
to consider.

Bill sustained. The Court below may enter a decree authoriz-
ing the trustee to acquire by assignment or release the interest of
Mrs. Tuttle in the trust fund for the sum of twenty thousand
dollars, said interest to be held by the trustee as a part of the
trust fund for the benefit of the other beneficiaries, named in the
will in accordance with their agreement already entered into, and
to be divided among those surviving the trust period, if any, and
the charitable institutions in existence at the end of the trust
period, if any, in accordance with the provisions of the will.

Reasonable counsel fees and disbursements of plaintiffs may be
allowed by the Court below.

So ordered.

Hrctor McIxnEs, ET AL vs. James A. McKay.

Cumberland. Opinion April 11, 1928,
CoNSTITUTIONAL LAW. ATTACHMENT.

The right to attach and hold property of a defendant to satisfy a judgment
which a plaintiff may recover rests solely on statute, explained by a usage
founded on the Colonial Ordinance.

The presumption that all acts of the Legislature are constitutional is one of
great strength. Unquestioned usage and custom over a long period of time
afford added ground for determining the constitutionality of a method of pro-
cedure.
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An attachment is a part of the remedy provided for the collection of a debt.
To what actions the remedy of attachment may be given is for the Legislature
to determine.

An attachment is not an absolute right, but creates a lien upon the estate
which may be made available to the creditor after judgment. It does not de-
stroy title or right to sell subject to that lien.

Property in legal conception is the total of the rights and powers incident
to a thing, rather than the thing itself. Deprivation does not require actual
physical taking of the thing itself but may take place when the free use and
enjoyment of the thing or the power to dispose of it at will are affected.

While an attachment may within the broad meaning of the preceding defini-
tion, deprive one of property, yet conditional and temporary as it is and part
of the legal remedy and procedure by which property of a debtor may be taken
in satisfaction of the debt, if judgment is recovered, it is not the deprivation of
property contemplated by the constitution.

It is mot deprivation without “due process of law” for it is a part of a pro-
cess which during its proceeding gives notice and opportunity for hearing and
judgment of some judicial or other authorized tribunal.

In the case at bar the procedure of the plaintiff was in strict accordance
with the provisions of the Statutes of this State. Such procedure did not de-
prive the defendant of property without due process of law. The Statute does
not contravene the provisions of the Fourteenth Amendment to the Consti-
tution of the United States.

On exceptions. An action on the case brought in the Superior
Court for the County of Cumberland, to recover for services and
disbursements. The real estate and shares of stock of the de-
fendant were attached in the manner prescribed by the Statutes of
Maine. Defendant pleaded unconstitutionality and illegality of
plaintiffs’ process as being in contravention of the Fourteenth
Amendment to the Constitution of the United States.

The evidence consisted of an agreed statement of facts. The
presiding Judge overruled defendant’s plea, to which the defend-
ant seasonably excepted. ‘

Exceptions overruled. The case appears fully in the opinion.

Sidney St. F. Thaxter,

Carl W. Smith, for plaintiffs.

Bradley, Linnell & Jones,

Locke, Perkins & Williamson, for defendant.
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Sitrine: Winson, C. J., PriLBroox, Dunwn, Dreasy, Stureis,
BasserT, JJ.

BasserT, J. Action on the case to recover $969.50 for alleged
services and disbursements and interest from agreed date of de-
mand. The defendant appeared specially to object to the jurisdic-
tion of the court and filed a plea and motion that the writ and sum-
mons be declared null and void. The evidence, presented in sup-
port of the plea and motion, was an agreed statement of facts.
The presiding justice overruled the plea and motion and the de-
fendant seasonably excepted. The case comes up on the exceptions
and agreed statement.

The plea and motion raised this single issue of law that the
statutes of this state providing for attachment are unconstitutional
and void because they deprive the defendant of property without
due process of law as guaranteed by the Fourteenth Amendment
of the Federal Constitution.

The procedure in this case in all its details from the purchase
of the blank writ in the office of the Clerk of Cumberland County
Superior Court to the entry of the writ in court on the return
day is set out in the agreed statement. The attorneys of the
plaintiff filled out the writ in the usual way, attached by a duly
authorized officer all the defendant’s real estate in Washington
County, a few days later attached all the defendant’s share in-
terest in a corporation, served the defendant with summons in
usual form and within the required time and entered the writ in
court on the return day.

The value of the real estate and stock attached was admittedly
many times in excess of the amount of the ad damnum of the
writ, but no question is raised that the attachment was excessive
and illegal.

The one issue is the unconstitutionality of the attachment stat-
ute, the defendant contending that an attachment deprives an
owner of many rights comprised in the term “property” and that
the statutes of Maine authorize general attachment without first
filing an affidavit of the cause of the attachment or setting out
prima facie proof of good faith and giving bond or security, which
are necessarily reasonable requirements to protect the defendant;
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that the statues of practically all the states excepting Massachu-
setts, New Hampshire, Connecticut and Maine require both affi-
davit and bond, a very few one or the other; that the statutes of
the four named states, which are the same as Maine, permit at-
tachment without affidavit or security and thereby go to an ex-
treme never contemplated by the framers of the Constitution; that
such general attachment, in advance of judgment, it being in es-
sence a judgment in advance, is depriving the defendant of prop-
erty without due process of law.

To determine the answer to these contentions, we will first ex-
amine what is the foundation of the practice and procedure of at-
taching the property of a defendant and holding it to satisfy a
judgment which the plaintiff may recover, when, perhaps, judg-
ment may be for the defendant.

It rests solely on statute, Bradford v. McLellan, 23 Me., 302.
It is given expressly by our statutes. Rev. Statutes, Chap. 86,
Sec. 2 provides “All civil actions, except scire facias and other
special writs shall be commenced by original writs; which, in the
Supreme Judicial Court, may be issued by the clerk in term time
or vacation, and framed to attach the goods and estate of the
defendant, and for want thereof to take the body, or as an original
summons, without an order to attach goods and estate.” Other
sections follow providing for attaching personal property or real
estate and Section 69 provides that such attachment shall con-
tinue for thirty days and no longer after final judgment in the
original suit with certain exceptions.

The statutes since the first revision in 1840 have expressly pro-
vided for the commencement of civil actions by original writs thus
framed and for the continuation of attachment for thirty days
after judgment.

Between 1820, when Maine separated from Massachusetts and
became a sovereign state, and 1840, our statutes were “but re-
enactments of those contained in the Statute (Massachusetts) of
1784 and their construction should be received,” Maine Charity
School v. Dinsmore, 20 Me., 278, reénacted by our first Legisla-
ture in 1821, Laws of Maine 1821-1834, Chapters 59 and 60, pages
328, 383.

The Massachusetts Statutes of 1784 with intervening acts were

Vol. 127—9
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published in 1801 and 1807 and were “the statutes now in force”
when in Bond v. Ward,  Mass., 128 (1810), Chief Justice Parsons
said “The practice of attaching the effects of a defendant and
holding them to satisfy a judgment which the plaintiff may re-
cover when perhaps judgment may be for the defendant is un-
known at the common law and is founded on our statute law ex-
plained by a usage founded on the ordinances in force under the
colonial charter.” For some time under that charter attachment
was, as it was at common law, merely a distress, a seizing of his
chattels, to compel the defendant to appear when he did not ap-
pear on summons and answer, his chattels being restored to him
when he appeared and forfeited when he did not. But Colonial Or-
dinances (Colonial Laws of Mass. Reprinted from Edition of
1660, page 124) provided that a plaintiff could take out either a
summons or attachment against the defendant and, (page 144)
since, if the goods were released on appearance, the plaintiff, re-
covering judgment, might not find them to seize on execution, that
the attachment should remain until judgment was satisfied, pro-
vided the execution was sued out and satisfied in thirty days after
Judgment. This practice was sanctioned by the provincial Act of
13 Will. 8 C. 11 (1701). Although there was no express provi-
sion that an attachment could go before summons, it became under
the ordinances and the statute established usage and procedure
and was, as the Chief Justice said, “now law by the statutes in
force.”

The usage and practice therefore of instituting suit by either
attachment without affidavit or bond or by summons and, if by
attachment, one that remained until satisfaction of judgment if
execution were taken out within thirty days of judgment, had be-
come fully established in Massachusetts, part of which Maine was
at the time of the adoption of the Federal Constitution.

All acts of the Legislature are presumed to be constitutional
and it is a presumption of great strength. “That a statute, or
rule of law, or custom, has so long existed unquestioned, and has
been so often invoked and universally approved, and has become
ingrained like this in the jurisprudence of a state, is a strong, if
not conclusive reason, for pronouncing it constitutional and a
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part of the ‘law of the land.”” Eames v. Savage, 77 Me., 212, 216,
218.

We do not find that the constitutionality of these statutes of
Massachusetts and Maine have been once questioned during all
these years in the courts of either state. This case is the first to
suggest their unconstitutionality. If there had been doubt it
would certainly have been raised before this. All doubt ought now
to be considered at rest. State v. Simpson, 78 Vt., 124 ; 62 Atl,, 14.

But we think it is clear that the attachment statute does not
deprive the defendant of property without due process of law.
~ An attachment creates a lien upon the estate which may be
made available to the creditor after judgment by a levy of the
execution thereon. Bachelder v. Perley, 53 Me., 415. Its purpose
is simply to secure to the creditor the property which the debtor
has at the time it is made so that it may be seized and levied upon
in satisfaction of the debt after judgment and execution may be
obtained. Crocker v. Pierce, 31 Me., 183. It is not an absolute
right. Bowley v. Bowley, 41 Me., 545. It does not destroy title
or the right to sell. Until a sale on execution, the debtor has full
power to sell or dispose of the property attached without disturb-
ing the possession (in case of personalty) or rights acquired by
the attachment. Richardson v. Kimball, 28 Me., 474.

An attachment is a part of the remedy provided for the collec-
tion of the debt. Bangor v. Goding, 35 Me., 73. And it is so
held in Oregon, where a summons must issue before or at the time
of the issuance of the writ of attachment, which is issued, when
plaintiff has no security, upon affidavit and bond. “An attach-
ment in this state as elsewhere is regarded as a quasi proceeding
in rem and is known under the statute as a ‘provisional remedy’
the purpose of which is to acquire a lien upon the property of the
debtor, temporary in its nature, to await the final judgment of the
court touching the action, in connection with which the proceed-
ing is brought into requisition. The court is empowered through
the allowance of a provisional remedy thereafter to take what-
ever action may seem necessary to the acquirement, preservation
and perfection of the lien. The proceeding is simply auxiliary to
the main case.” White v. Johnson, 40 Pac., 514 (Ore.).

So too in Indiana, where affidavit and bond is required. In
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Flourney v. Jeffersonville, 79 Am. Dec., 472, the court held that
the taking possession of property before the right to it has been
judicially determined in cases of attachment and replevin is a
“ministerial act” and is a matter in the discretion of the legisla-
tive power in creating remedies.

To what actions the remedy of attachment may be given is
for the legislature of a state to determine and its courts to decide.
Rothschild v. Knight, 184 U. S., 334, 341; 46 Law. Ed., 573.
“Until the lien is perfected by levying execution, until that is done
the remedy by attachment is in the control of the legislature
which created and might lawfully modify or abrogate it accord-
ing to their discretion.” Poor v. Larrabee, 58 Me., 555. '

The defendant contends that the attachment deprived him of
his property. Property in legal conception is the total of the
rights and powers incident to a thing rather than the thing it-
self. The legal right to use and derive a profit from land or other
things is property. Inhabitants of York Village Corp. v. Libby,
140 Atl., 882, 385 (Me.). And the power of disposition at the
will of the owner is property. Deprivation does not require actual
physical taking of the property or the thing itself. It takes place
when the free use and enjoyment of the thing or the power to dis-
pose of it at will are affected.

But, although an attachment may, within the broad meaning of
the preceding definition, deprive one of property, yet conditional
and temporary as it is, and part of the legal remedy and pro-
cedure by which the property of a debtor may be taken in satis-
faction of the debt, if judgment be recovered, we do not think it
is the deprivation of property contemplated by the Constitution.
And if it be, it is not a deprivation without “due process of law”
for it is a part of a process, which during its proceeding gives no-
tice and opportunity for hearing and judgment of some judicial
or other authorized tribunal. The requirements of “due process
of law” and “law of the land” are satisfied. Bennett v. Davis, 90
Me., 105; Randall v. Patch, 118 Me., 303 ; Inhabitants of York
Village Corporation v. Libby, supra; 6 R. C. L., Sec. 447, page 451.

In Rothschild v. Knight, supra, it was held that, the situs of a
debt being the residence of a debtor, attachment of a debt due
to a non-resident creditor at the place where the debtor resides
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in accordance with the law of that state did not deprive the debtor
of property without due process of law.

The ruling of the presiding justice was correct. The mandate
must therefore be :

Exceptions overruled.

Dororny V. Boxp vs. Caarres W. Boxb.

Kennebec. Opinion April 12, 1928,

DisQuaLiFIcATION OF JUDGE. Divorce. EvVIDENCE. PRIVILEGED COMMUNICATIONS.

On exceptions to the denial of a motion to transfer a case from the Superior
Court for the county of Kennebec to the Supreme Court in that county under
sec. 98 of chap. 82 R. S. on the ground that the judge of the Superior Court
was disqualified by reason of “interest, relationship and other lawful causes,”
and on exceptions to the exclusion and admission of testimony and to a decree
granting the libellant a divorce, it is held:

That “interest” within the meaning of the statute is pecuniary interest; and
neither such interest or a disqualifying relationship ewist in this case;

That while it does not appear whether the rules of the Superior Court for
the county of Kennebec require such a motion to be supported by an affidavit,
under the general practice in the courts of this state it is a proper course of
procedure;

That a supporting affidavit is not required in the interest of the mowing
party. The libellant in this case was not aggrieved by the detaching of it
from the motion by the presiding justice in the court below or by his refusing
to receive it as evidence of the facts alleged in the motion, since the libellee was
permitted to offer such oral evidence as he saw fit in support of the motion;

That the ruling of the court below that the libellant was interested in and
had a right to be heard on the motion was not error; i )

That the words in the statute “or other lawful cause” as a ground of trans-
fer of a case are construed to include such prejudice or bias as would prevent a
judge from impartially presiding in the case;

That interest or relationship are the only grounds on which disqualification
of a judge is conclusively presumed. In all other cases it must be shown.
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That intimate social relations with the family of one of the litigants is not
alone sufficient as a matter of law to disqualify a judge from sitting. There
must be such deep seated bias or prejudice in favor or against one of the
litigants that the judge is unable to lay it aside and decide impartially between
the parties;

That the justice presiding must himself in the first instance determine
whether such disqualifying bias or prejudice exists; and unless it clearly ap-
pears or its presence is the only inference which can be drawn from the testi-
mony in support of a motion to transfer, it can not be said on exceptions that
there is error in law in a denial of the motion;

That to sustain exceptions to the exclusion or admission of testimony it must
appear that the excepting party was aggrieved;

That while parties to a libel for divorce are by statule now permitted to
testify, it does not render admissable strictly privileged communications be-
tween husband and wife, but to be privileged the communication must have
been of a confidential nature and induced by the marital relations;

That the findings of fact by a justice below sitting without a jury are not
reviewable by the Appellate Court. A judge sitting without a jury is the
exclusive judge of the credibility of witnesses and the weight of the evidence.
Only when he finds facts without evidence, or contrary to the only conclusion
which may be drawn from the evidence, is there any error of law in his findings;

That, unless inherently improbable, the Appellate Court must assume that
the judge below accepted as the more credible the testimony in behalf of the
party in whose favor the decision is made;

That the rule that conscious motive to cause a libellant mental suffering is
essential to establish cruel and abusive treatment is not adopted. It is suffi-
cient if a libellee knew the effect of his acts upon the libellant or should have
known it;

That the legislature of this state has directed the courts to grant an absolute
divorce whenever it is shown that the acts of one spouse have so affected the
other that his or her health is seriously jeopardized;

That there being evidence, if believed, from which the court below might
have found that the health of the libellant was seriously affected and a con-
tinuance of the marital relations might result in more serious consequences;
and that it was due to treatment which the court might also have found the
libellee knew, or should have known, was affecting the health of the libellant,
especially in the delicate condition in which she then believed herself to be, and
of which he was cognizant, it is sufficient to satisfy the statute.

On exceptions by the libellee. A libel for divorce on which
hearing was had before the Judge of the Superior Court for the
county of Kennebec, and a decree made by him granting a divorce
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to the libellant. The case came to the Law Court on exceptions
by the libellee raising issues as to the sufficiency of the evidence
to warrant a divorce; to the admissibility of certain evidence ob-
jected to by the libellee as “privileged communications”; to the
legal right of the Presiding Judge to hear the case, and to the
sufficiency of the bill of exceptions. Exceptions overruled.

The case appears fully in the opinion.

Locke, Perkins & Williamson, for libellant.

Frederick G. Katzman,

John H. Vahey,

Frederick J. Laughlin,

Jacob H. Berman, for libellee.

SitTing: Wirsox, C. J., PaiLBroox, Duxw~, Barnes, Basserr,
Parraneary, JJ.

Wirson, C. J. A libel for divorce on which a decree was made by
the Judge of the Superior Court for the county of Kennebec
granting a divorce to the libellant. It comes to this Court on ex-
ceptions by the libellee to the decree granting the divorce and to
numerous rulings made by the justice below.

Prior to the hearing, the libellee filed a motion under section 98,
chapter 82 R. S., that the cause be transferred to the Supreme
Judicial Court, assigning as the ground, in the language of the
statute, that the judge of the Superior Court was disqualified by
reason of “interest, relationship, and other lawful causes.”

To this motion was attached an affidavit of the libellee setting
forth specifically the grounds constituting the alleged disquali-
fication. Prior to the hearing on the motion, the Judge detached
the affidavit from the motion, on the ground that it contained mat-
ters that were irrelevant, inadmissible in evidence, false, and scan-
dalous, and refused to receive it or permit it to be placed upon the
files of the Court.

Counsel for the libellee then offered the affidavit as evidence
bearing on the motion. The affidavit was thereupon excluded as
evidence. To the rulings of the Court that the affidavit was not
properly a part of the motion and that the libellant had a right
to be heard upon the motion, exceptions were taken by the libellee
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and allowed. Exception was also taken and allowed to the re-
fusal to receive the affidavit as evidence and to a refusal to strike
out certain evidence and to the denial of the motion.

During the hearing on the libel, exceptions were also taken to
the admission of evidence describing the wedding and the class of
people attending and to the admission and exclusion of certain
testimony and to the refusal to strike out certain answers as un-
responsive. None of these exceptions, however, are strenuously
urged.

The only exceptions seriously argued before this Court were the
exceptions above noted taken at the hearing on the motion to
transfer the cause to the Supreme Judicial Court; the exceptions
to the admission of certain conversations or statements by the
libellee to the libellant when no one else was present upon the
ground that they were privileged; and an exception to the decree
granting the divorce.

We have examined all the exceptions taken to the admission and
exclusion of evidence and to the refusal to strike out certain testi-
‘mony and find no error in the rulings of the Court below, or if
‘technical error appears in any instance, it does not appear that
‘the libellee was aggrieved thereby.

The exceptions to the rulings of the judge in connection with the
hearing and refusal to grant the motion to transfer the cause
must be overruled.

The Superior Court of Kennebec county is a local court with a
single presiding justice. Upon its creation, P. L. 1878, chapter
10, the Legislature provided that in the event of the disqualifica-
tion of the judge to hear any case by reason of “interest or any
lawful cause, the case shall be transferred to the Supreme Judicial
Court for that county.” This provision has been retained and
with the insertion of the word “relationship” as a ground, is now
found in Sec. 98 of Chapter 82 R. S. under which the motion in this
case was filed.

The statute does not prescribe the proceedings by which the
question of disqualification may be raised. In many states, as in
Kentucky, the filing of an affidavit is required by statute, and, if
sufficient on its face to disqualify,’the judge can not sit. Powers v.
Com., 114 Ky., 237 ; also see People v. Compton, 123 Cal., 403 ;
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Henry v. Spear, 201 Fed. R., 869. Whether the rules of the Su-
perior Court for Kennebec county require such a motion to be
supported by an affidavit does not appear from the record. On
general principles, it would seem to be a proper procedure. Gif-
ford v. Clark, 70 Me., 94. If the motion or accompanying affi-
davit contained irrelevant, false, and scandalous matter tending
to improperly bring the presiding justice into disrepute, we have
no question of the authority of the judge to order the irrelevant
and scandalous matter to be striken out, leaving only such state-
ment of facts as might properly be considered in support of the
petition.

However, if a supporting affidavit is filed under the rules of
court, or in accordance with a general practice in case of motions
based on facts outside the record, it is not done in the interest of
the moving party, but to show his good faith and apprise the
Court and the other party of the grounds on which the motion is
based. To detach it from the motion, therefore, could not preju-
dice the moving party in the case, no advantage being taken of
the lack of it, and when, as in the case at bar, he was permitted to
offer presumably all evidence in his possession in support of the
motion. It is only by virtue of a statute that an affidavit is alone
held a sufficient ground for recusation in other jurisdictions.

Nor do we think the libellee was aggrieved by the ruling of the
Court that the libellant had a right to be heard on the issue raised
by the motion, or the refusal to receive the affidavit as evidence.
It contained matter obviously based on hearsay, and inasmuch as
all the oral evidence the libellee offered in support of the facts
contained in the affidavit was received, in no event was he ag-
grieved by its exclusion. Every litigant is interested in the tri-
bunal before which his cause shall be heard. The libellant in this
case had selected, as she had a right to do, one of two courts hav-
ing jurisdiction in the county. She also had a right to be heard
on an issue, which if the motion was well grounded, involved her
own good faith.

The issue raised by the exception to the dismissal of the mo-
tion is whether the facts proven by the evidence offered in sup-
port of the motion, as a matter of law, disqualified the presiding
justice from hearing the cause. The grounds for disqualification
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now named in the statute are “interest, relationship, or other
lawful cause.” The “interest” referred to in such a statute is
some pecuniary interest in the outcome of the case. It is not
claimed that either interest of this nature or disqualifying rela-
tionship exist here. The only question, therefore, is what dis-
qualifying grounds are included in the phrase, “other lawful
cause”; and whether any such grounds so clearly existed as to
render a ruling to the contrary by the judge below error in law.

At common law, the only ground for recusation of a judge was
pecuniary interest or relationship. Bias or prejudice was not
sufficient. 3 Blackstone Com. *p361; Fulton v. Longshore, 156
Ala., 611, 613; Bryan v. State, 41 Fla., 643, 658-9; in re Davis
Est. 11 Mont. 1, 18; People v. Compton, 123 Cal., 402, 413 ; Mc-
Cauley v. Weller, 12 Cal., 500 ; Clyma v. Kennedy, 64 Conn., 310;
Elliott v. Hipp, 134 Ga., 844, 848 ; Turner v. Com., 59 Ky., 619,
626 ; Russell v. Belcher, 76 Me., 501.

“By the laws of England in the time of Bracton and Fleta,”
says Blackstone, “a judge might be recused for good cause, but
the law is now otherwise; and it is held that judges and justices
can not be challenged, for the law will not suppose a possibility of
bias or prejudice in a judge who is sworn to administer impartial
Justice.”

“The presumption is that the court will not be influenced by
the animosities of the judge, if such he has,” Allen v. Reilly, 15
Nev., 452.

In California in 1859, the only grounds fixed by the statute as
sufficient to disqualify a judge were: (1) when the judge were a
party or interester; (2) when he was related to one of the parties
within the third degree; (3) when he had been attorney or counsel
for either party.” In McCauley v. Weller, supra, the Court said:
“These are the only causes which work a disqualification of a
judicial officer. The exhibition by a judge of partisan feeling or
the unnecessary expression of opinion upon the justice or merits
of the controversy, though exceedingly indecorous, improper, and
reprehensible as calculated to throw suspicion upon the judg-
ments of the court and bring the administration of justice into
contempt are not under our statute sufficient to authorize a
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change of venue on the ground that the judge is disqualified from
sitting.” :

The modern trend has been to add by legislation other grounds
of recusation to those recognized at common law, Johnson v.
State, 31 Tex., Crim. Rep., 456, 467-8, and cases above cited and
in a few cases the courts have held other grounds than those
recognized at common law sufficient to disqualify, Moses v. Julian,
45 N. H., 52, 56.

In the latter case, the court laid down in addition to interest
and relationship the following as sufficient grounds for disquali-
fication: (1) when the judge has received important benefits or
donation from either party, (2) when the relation of master and
servant or guardian and ward existed; (3) when a lawsuit was
pending between the judge and one of the parties or he had indi-
cated enmity by declarations or threats shortly before the suit;
any one of which would be clearly sufficient for a judge to refuse
to sit. ‘

In some cases when a judge has himself found that he had a bias
or prejudice for any reason, it has been held sufficient to authorize
a substitute to hear the case. Williams v. Robinson, 6 Cush., 333.

In Lovering v. Lamson, 50 Me., 8334, however, this court held
that an attorney who had advised a poor debtor, was not there-
by, as a matter of law, disqualified from acting as a justice on his
disclosure under the statute.

In re Cameron, 126 Tenn., 615, 649, the Tennessee Court says:
“Several of the states have statutes upon this subject laying down
the rule that this (personal prejudice) will make a judge incom-
petent. We have no such statute. Moreover, we doubt the policy
of such legislation. It is entirely conceivable that an upright and
honored judge may decide justly and impartially as between his
bitter personal enemy and his warm personal friend, administering
the rules of law without fear or favor.”

The above cases disclose the general trend of legislation and
Jjudicial decisions. The statutes defining the grounds of recusa-
tion have in many states added to “interest and relationship” such
additional grounds as ‘“‘or otherwise disqualified,” “can not prop-
erly preside,” “otherwise unable,” “other disability” “or any legal
cause”; and such general phrases have generally been held to in-
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clude bias or prejudice as a sufficient ground. In re Peytons Appl.,
12 Kan., 311 ; T'urner v. Com., supra ; Williams v. Robinson, supra ;
Gill v. State, 61 Ala., 169.

While at the time of the enactment of the original act, now
found in Sec. 98, Chap. 82 R. S., this Court had not recognized in
addition to that of pecuniary interest, except that of relationship,
any “other lawful cause” as a conclusive ground for recusation of
a judge, we think the Legislature, in view of the trend of legis-
lation on this subject and the inherent right of litigants to have
their cases heard before an impartial tribunal, Russell v. Belcher,
supra, by retaining the phrase “other lawful cause, in addition
to the recognized grounds of disqualification at common law, must
have intended that bias or prejudice on the part of the presiding
Judge such as, if established, would deprive a litigant of this fun-
damental right, was a sufficient ground for transfer of the cause.

We shall not attempt to define all the conditions that would dis-
qualify a judge on this ground. Each case must rest on its own
facts. Bias or prejudice is a personal matter with the judge.
He may have bias or prejudice against or in favor of one of the
parties, and still hold the scales of justice evenly. Only in cases
where pecuniary interest or relationship within the prohibited de-
gree are shown does the law conclusively presume disqualification.
In all other cases where disqualification is alleged, it must be shown
that a disqualifying bias or prejudice actually exists. The pre-
siding judge must himself determine, unless by statute otherwise
provided, whether such bias or prejudice exists and to such a
degree that he can not lay it aside and impartially preside be-
tween the parties. Unless clearly shown by acts or declarations,
only he can search his own mind and determine that fact.

Our government is a “government of laws and not of men.” In
addition to their legal learning, judges are presumably selected
because of their ability to lay aside personal prejudices and to
hold the scales of justice evenly. The presumption is that they
will do so.

A local judge of necessity must have embarrassing situations
arise by reason of his acquaintance in the community in which he
resides. Judges can not be selected from cloisters nor compelled
to live in seclusion. It is their duty unless disqualified to hear



Me.] BOND 7. BOND. 125

every case brought before them. He can not refuse to discharge
that duty simply because he happens to know more or less inti-
mately one of the parties. Social relations ipso facto do not dis-
qualify, as do pencuniary interest or relationship; and no case
should be transferred unless such bias or prejudice actually exists
on the part of the judge that he can not lay it aside.

If conscious of any such prejudice, a judge ought not to sit, and
should withdraw suo motu; but unless it clearly appears from the
evidence that he is disqualified by such a deep-seated bias or prej-
udice that he could not impartially preside, or that the presence
of such bias or prejudice is the only inference which can be drawn
from the evidence in support of a motion to transfer, it can not be
said on exceptions there is error in law in his denial of the motion.

The evidence in the case at bar in support of the motion only
goes to show intimate social relations between the family of the
libellant and that of the presiding justice, as indicated by occa-
sional dinner parties at the homes of each, social calls, automobile
trips with an exchange of autographed photographs of the pre-
siding justice and of the libellant, whom he and his wife had fa-
vorably known since childhood, all of which was admitted by the
parents of the libellant and the libellant herself upon being called
to the stand by counsel for the libellee. The libellee did not take
the stand or offer any evidence in support of any of the other al-
legations contained in the affidavit. We must, therefore, assume
that they could not be substantiated.

Notwithstanding the close friendship admitted to exist between
the two families, the presiding judge must have found in denying
the motion that he was not conscious of any such bias or prejudice
in favor of the libellant or against the libellee as would prevent him
from impartially presiding in the case.

It can not be said that a disqualifying bias or prejudice as a
matter of law must necessarily have existed from such relations,
or that the only inference arising from the evidence offered in sup-
port of the motion is that the presiding justice could not eradicate
from his mind any friendly feeling he might have for the libellant
or her family by reason of their close social relations and impar-
tially decide the case; nor do we think it follows from the result .
that he did not so decide. '
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The exceptions to the admission of the evidence classed as pri- ~
vate conversation between the libellant and libellee must also be
overruled.

At common law, no person interested, whether a party or not,
was permitted to testify. In 1855, chap. 181, the Legislature of
this state lifted the ban on other “persons interested,” but left the
parties to the cause still disqualified. In 1856, chap. 266, the ban
was removed on the parties; and in 1859, chap. 102, a husband or
wife of a party was permitted to testify, but only with the other’s
consent. While these statutes might seem to permit both parties
to a divorce action to testify, it was held in Dwelly v. Dwelly, 46
Me., 877 that, while it removed the ban as to parties, there were
other grounds for excluding a husband and wife as witnesses for
or against each other, viz., that of public policy by reason of its
tending to cause marital friction and domestic strife. This was
confirmed in Walker v. Sanborn, 46 Me., 470, 472. The cases of
Drew v. Roberts, 48 Me., 36 and Thompson v. Wadleigh, 48 Me.,
66 are not contra to the rule laid down in Dwelly v. Dwelly. Both
recognize the rule excluding the testimony of husband and wife
for or against each other as grounded on public policy, and hold
that, while the statute of 1859 removed the latter ground, it was
applicable only where the other assented, and only one was a
party.

Whether the rules of disqualification on the ground of public
policy should be applied in cases where the interests of husband
and wife are hostile, see Spitz Appl., 56 Conn., 184, is now a moot
question in case of a libel for divorce. The ban has been expressly
removed by the statute of 1863, chap. 211, and now found in sec-
tion 2, chapter 65 R. S., permitting either party to the libel to
testify.

These statutes do not in terms, however, reach the point now in
issue, viz., whether they also removed the ban on what in the law
of evidence are termed privileged communications, which has noth-
ing to do with the competency of the husband or wife as wit-
nesses. While the exclusion of the husband and wife as witnesses
and of privileged communications between them are both based on
public policy, one rule excludes the testimony because of the
source from which it comes, the other, because of its nature.
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Attorneys and clients, and pastor and parishioner, when par-
ties, are all competent witnesses under the acts of 1855 and 1856,
but that does not make their confidential communications admis-
sible. 'The removal of incompetency of husband and wife as
witnesses in divorce cases does not permit either to disclose con-
fidential communications induced by the marital relations. Ex
parte Belville, 58 Fla., 170; McCormick v. State, 135 Tenn., 218;
Williams v. Beltz., 29 Del., 554; 27 L. R. A. (N. S.) 273 note.

Some states in removing the ban of incompetency from hus-
band and wife have made express exceptions of such communica-
tions. The statute in Massachusetts excludes all “private con-
versations” between husband and wife. Fuller v. Fuller, 177
Mass., 184; 29 A. L. R. 412, 422. The common law rule of priv-
ileged communications, however, does not go so far as to exclude
all conversations between husband and wife when no one else is
present.

Marital secrets induced by the relations thus existing, confes-
sions and admissions confidential in their nature and all communi-
cations that can be said to be induced by the confidence presumed
to be inherent to the marital relations are privileged and can not
be disclosed by either without the consent of the other, Myers v.
Myers, 158 Mo. Appl., 299; Greenleaf Ev. Vol. 1, sec. 254; yet
conversations may be had between husband and wife which are in
no sense confidential or induced by the marital relations, 28 R. C.
L. 526, 527 ; Owen v. State, 78 Ala., 425; Toole v. Toole, 112 N.
C. 152; 29 A. L. R. 412. Even the Massachusetts court holds
that abuse on the part of one, if not in conversation, is admissible.
French v. French, 80 Mass., 186.

It would seem like a strained construction, however, if one party
continually indulges in abusive language and the calling of vile
names and the other remains silent under it, it is admissible; but
if he or she replies and conversation takes place, it becomes in-
admissible.

Abuse with the tongue, whether in the course of conversation or
otherwise and whether in the presence of others or not, is not war-
ranted or induced by the marital relations, is not ordinarily of
confidential nature, and as an act of cruelty is, therefore, admis-
sible in support of an allegation of cruel and abusive treatment.
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Applying these rules to the evidence objected to, surely an in-
vitation by the husband to the wife to drink liquor saying it would
brace her up after a long journey is not a communication of a
confidential nature, induced in any degree by the ties, which in
this case had just been assumed, but rather a communication that
might be addressed to any guest or traveling companion. Nor was
an invitation on a boat during their honeymoon to go to the bar
room, where he was enjoying himself in the company of congenial
spirits and have a “good time” instead of remaining alone on deck,
of the nature of a confidential communication that would be ad-
dressed only to a wife by reason of their confidential relations, or
which appears from the evidence to have been addressed to her in
confidence. .

The only other statement or communication, to the admission
of which on this ground an exception was taken and included in
the bill of exceptions, was a statement or statements of his that
he had “great power over women.”

We can conceive of an admission of this kind in excuse of some
conduct of the husband, if made in the course of a family confer-
ence in which confidential matters of this nature were under dis-
cussion, which would and ought to be held to be privileged ; but the
statement in this case clearly appears from the libellant’s testi-
mony to have been made not as a confidential communication to
the wife, but in the spirit of boasting of his attractions for the
other sex, and of conquests he had won, or for the purpose of
taunting his young wife. Such assertions made in such a spirit
as the libellant’s testimony shows the statements included in the
bill of exceptions were made, clearly were not made in confidence
or induced by their relations of husband and wife, and were prop-
erly admitted. None of the statements set forth in the bill of
exceptions were of a confidential nature or such as might not
have been made to any friend or companion.

We now come to the final question as to whether, taking the
evidence of the libellant to be true, the decree granting the divorce
was erroneous as a matter of law. Michels v. Michels, 120 Me.,
395. The question here on exceptions is not what conclusion this
Court might have reached upon all the testimony, but whether
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there was any evidence to warrant the findings of facts for which
the legislature of this state has said a divorce shall be decreed.

This Court can not review the findings of a single justice on
questions of facts. He is the exclusive judge of the credibility of
witnesses and the weight of the evidence; and only when he finds
facts without evidence or contrary to the only conclusion which
may be drawn from the evidence is there any error of law. Chabot
& Richards v. Chabot, 109 Me., 403 ; Costello v. Tighe, 103 Me.,
8245 McLeod v. Amero, 111 Me., 216 ; Ayer v. Harris, 125 Me.,
249.

Unless inherently improbable, this Court must assume that the
Judge below accepted as the more credible the testimony in favor
of the party in whose favor his decision is made. In the case at
bar, the evidence was conflicting, but it can not be said that
the evidence of the libellant and her witnesses on any material
point was inherently improbable. The same can not be said of
that of the libellee, who testified that a bride of a year who had
made no complaints whatsoever of his treatment, except on one oc-
casion, and indeed was without any ground for complaint, but had
Jjoined him in his pleasures of drinking and smoking, had expressed
pleasure at the prospect that she was within the coming months to
become a mother in which he also joined; and that in a confiden-
tial conference just before her leaving home, in which any errors
either may have made during the period of their married life
were frankly discussed and a mutual agreement entered into to
avoid them in the future, with mutual expressions of satisfaction
so far with their married life, followed by the closest of marital
relation, and yet within three days abandoned the home without
any apparent change in their relations occurring, and without
assigning any reason whatsoever, except that she no longer loved
him.

If the court below accepted at its face value the essential parts
of the libellant’s testimony and that of her supporting witnesses,
as this Court on exceptions must assume he did, Michels v. Mi-
chels, supra, he could have found as facts: that the libellant was a
young girl twenty-one years old at her marriage and the libellee
twenty-nine, that she had been accustomed to a home life of re-
finement where the practice of drinking intoxicating liquors and of

Vol. 127—10
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smoking by women was not tolerated ; that she was a girl of in-
telligence ; healthy and normal in her physical functions, except on
one or more occasions during her school days she had experienced
a suppression of her menses for two months ; ambitious to make a
success of her married life, well educated, of excellent social stand-
ing and her parents of abundant means; that, on the other hand,
the libellee was a graduate of the school of experience, matured by
business cares since the age of fifteen and by service in the World
War ; without means, or special social standing ; that immediately
upon their marriage, he began to encourage the libellant to drink
intoxicating liquors with him, which she always refused to do, it
being well known to him that it was contrary to her home train-
ing ; that he continued his efforts in this respect by inviting and
taking her to places where men were drinking and subjected her
to more or less annoying attentions from them and finally went so
far as to surreptitiously insert liquor in a harmless beverage they
were accustomed to drink in their own home; that, notwithstand-
ing he was paid a much larger salary by the company, of which
her parents were the sole owners, that he had ever before received,
viz., at the rate of six thousand and later seventy-two hundred
dollars per year, and the libellant was allowed in addition by her
father fifteen, and later, eighteen hundred dollars a year for her
personal and household expenses, yet the libellee continually com-
plained of the need of more money and demanded that she obtain
more from her parents, turn over to him her personal bank ac-
count, and prevail on her parents to purchase a very large and
expensive residence; and when his efforts to obtain more funds
from this source failed, became indifferent, and finally in the
presence of her parents told her that their marriage was a failure,
that she had not profited by his teachings during the year of their
married life, and then later taunted her with the fact that her
parents did not openly take her part during his criticism of her
conduct in their presence, and following this and three days bé-
fore she left gave her in their own home another “lacing,” as he
described it to one or more of his business associates, and told her
“where she got off,” that he was through, and if she did not like
it she could get out, that he did not propose longer to live with her
as man and wife, although she had already previously informed
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him that she was probably pregnant, a communication which he re-
ceived with the brutal remark, “Well that’s a H—1 of a mess,” as
a result of which she left the room in tears and spent a sleepless
night.

It is unnecessary to review the testimony in all its details or
comment on other annoyances, some. of a trifling nature, except
as adding in some degree to the effect of the more serious ones
above enumerated. The effect of all of which, as the libellant test-
ified, was to cause her to have frequent spells of crying, sleepless
nights, severe headaches, a supression of menses for a period of
four months, and produced a state of nervousness, and undermined
her health to the point where, as she expressed it to her mother
when announcing her deciston after nearly a year of uncomplain-
ing endurance, she must leave or she would become a physical
wreck, a conclusion corroborated by the testimony of her family
physician who had known and attended her since childhood, and to
which conditions the physician attributed the suppression of the
menses, she having resumed her normal functions after two months
freedom from the treatment described.

The only other question involved is whether such treatment as
she has testified to amounts in law to cruel and abusive treatment
within the meaning of the statute.

It is urged by counsel for the libellee that there is no evidence
of conscious motive or intent to cause the libellant any mental
pain, that if his personal habits did cause her mental suffering it
was one of those consequences of marital life which each spouse
must endure and overlook, citing in support of this rule White v.
White, 105 Mass., 325 ; Freeborn v. Freeborn, 168 Mass., 50 ; Arm-
strong, v. Armstrong, 229 Mass., 592 ; Ring v. Ring, 118 Ga., 183.

This Court, however, has never adopted this rule and we do not
deem a literal application of it consonant with the intent and pur-
pose of this class of legislation. The purpose of the legislature
in authorizing divorce is not to punish the guilty party for an of-
fense in which his motive is essential but to relieve the other party
from an intolerable position if it threatens his or her life or health.
A course of treatment so brutal or bestial as to seriously endanger
the health of a wife is none the less cruel, regardless of the motive
with which it is done, if a husband knows the effect of his treat-
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ment upon his wife or should have known it. He must be presumed
to have intended its consequences, if he continues it. Fleming v.
Fleming, 95 Cal., 430, 485 ; Pardy v. Montgomery, 17 Cal., 326,
Carpenter v. Carpenter, 30 Kan., 712 ; Goff v. Goff, 60 W. Va., 9,
17 73 Am. Dec. 624, note.

Practices or habits that may annoy a wife or husband and even
cause mental pain and suffering, but not to the extent of endan-
gering health may have to be borne. The law does not ensure per-
fect marital bliss, but the legislature has directed the courts of
this state to grant an absolute divorce when a continued course
of treatment has so affected the other party that his or her health
and perhaps eventually life is jeopardized. Holyoke v. Holyoke,
78 Me., 404. The language of the court in this case has apt ap-
plication to the facts in the case at bar:

“Deplorable as it is, from the infirmities of human na-
ture, cases occur where a wilful disregard of marital
duty, by act or word, either works, or threatens injury,
so serious, that a continuance of cohabitation in mar-
riage can not be permitted with safety to the personal
welfare and health of the injured party. Both a sound
body and a sound mind are required to constitute health.
Whatever treatment is proved in each particular case to
seriously impair, or to seriously threaten to impair,
either, is like a withering blast, and endangers ‘life, limb,
or health,” and constitutes the (6) cause for divorce in
the act of 1883. Such is the weight of authority.”

Pidge v. Pidge, 44 Mass., 257, 261 ; Bailey v. Bailey, 97 Mass.,
373; Downy v. Downy, 135 Mich., 265; Reinhard v. Reinhard,
96 Wis., 555.

There being evidence, therefore, from which the court below
could have found that the health of the libellant was seriously af-
fected and a continuance of the marital relations would probably
result in even more serious consequences, and that it was due to
a course of treatment which the court could have also found the
libellee must have known was seriously affecting his wife, especially
if in the delicate condition in which she believed herself to be in and
of which he had been apprised, it is sufficient to satisfy the statute.
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It is true a woman of different training or of less refinement or
sensitiveness might not have been affected by the treatment de-
scribed, but the court below may have found from the evidence
that this libellant was ; and it is her case we are considering.

Ezxceptions overruled.

Ravrra A. MacDoxaLp ET AL vs. Mack MoTor Truck CoMPANY.
Washington. Opinion April 13, 1928.

SarLes. WARRANTY.

An affirmation by the seller that the goods are his, or that he is the owner,
constitutes an implied warranty of title.

A purchaser of chattels may have satisfaction from the seller if he sells
them as his own and the title proves deficient, without any expressed warranty
for that purpose.

Where the seller declares that the title and ownership of the motor wehicle,
parts and accessories called for, and to be furnished under the terms of the
contract of sale, shall remain in the vendor until full and final payment therefor
shall have been made by the purchaser, such language fairly amounts to an
assertion of title by the vendor.

In the case at bar the second paragraph of the contract of sale clearly set
forth an assertion of title on the part of the seller, which assertion of title
constituted a warranty thereof.

On exceptions. An action on the case for breach of warranty of
title in personal property sold plaintiffs by defendant. To the
instructions given the jury by the Presiding Justice and to his di-
rection to them to bring in a verdict for the defendant, the plain-
tiff seasonably excepted.

Exceptions sustained.

The case appears fully in the opinion.

R. J. McGarrigle, for plaintiffs.

Frederick Wingersky,

H. J. Dudley, for defendant.
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SrrriNe: Painsrookx, Duxy, BArNEs, BasseTT, PaTTancaLr, JJ.
Duw~x, J., concurring in the result.

PruiLsroox, J. This is an action brought by the plaintiff to re-
cover damages for a breach of warranty of title in the sale of a
used motor vehicle sold for cash by the defendant to the plain-
tiff. The plaintiff claims that under a certain written agreement or
contract entered into by the parties there was a warranty of title
as to the automobile in question. The presiding justice instructed
the jury that there was no warranty of title contained in the con-
tract or agreement and directed the jury to bring in a verdict for
the defendant. To this ruling and instruction the plaintiff season-
ably excepted and the case is before us upon exceptions.

It is unnecessary to rehearse all of the contract but the essential
parts thereto are contained in the first two paragraphs, viz.:

“l. The company makes no warranty whatever in respect to
this used motor vehicle or any part thercof and the purchaser pro-
poses to buy such used vehicle as it stands without any guarantee
whatever.

“2. The title and ownership of the motor vehicle, parts and ac-
cessories called for and to be furnished under the terms of this
contract, shall remain in the company until the full and final pay-
ment of cash therefor shall have been made by the purchaser. In
case of default in any of the payments above provided for the
company may repossess itself of the above mentioned motor vehi-
cle, parts and accessories wherever found.”

The defendant urges that the language of the first paragraph
“makes no warranty whatever” exonerates the defendant from any
claim that there was a warranty of title. In examining the entire
contract we are satisfied that the intention of the parties was that
the defendant in making the sale made no warranty whatever in
regard to the condition of repair or running condition of the
automobile, or other elements in that line.

The question of warranty of title, however, is quite a different
proposition. This depends upon the interpretation of the second-
paragraph above quoted. Under the authority of 85 Cyc. 889,
and cases there cited, an affirmation by the seller that the goods
are his, or that he is the owner, constitutes a warranty of title.
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In Balte v. Bedemiller, 37 Ore. 27, 60 Pac. 601, 82 Am. St. Rep.
787, and supported by a citation from Benjamin on Sales, Sec.
627, it is held that in the sale of an ascertained, specific chattel,
an affirmation by the vendor that the chattel is his is equivalent to
a warranty of title and in 2 Blackstone, 3rd Edition, Star page
451 that learned author says, “A purchaser of goods and chattels
may have satisfaction from the seller if he sells them as his own
and the title proves deficient, without any expressed warranty for
that purpose. In a long and learned note by Judge Freeman in
Scott v. Hixz, 62 Am. Dec., at page 465, it is said that when a
purchaser of a chattel relies upon the vendor’s assertion of owner-
ship, and it is intended that he should do so, he is relying upon a
warranty. In Pasley v. Freeman, 3 T. R. 58 it is said that an
affirmation of title to a chattel by a vendor, at the time of sale, is
a warranty whether the vendor is in or out of possession. In
Huntingdon v. Hall, 36 Me. 501 Mr. Justice Appleton says that
if the seller was possessed of the article, and he sells it as his own,.
and not as the agent of another, and for a fair price, he is under-
stood to warrant a title. But the case which seems to be decisive
of the principle involved in the exception is Pierce v. Banton, 98
Me. 553. The controversy in that case arose under the terms of a
written agreement, as in the case at bar. For convenience in
comparison between the latter case and the instant case we sub-
mit the following paralle]l statements:

Case at Bar
The title and ownership of
the motor vehicle, parts and ac-
cessories called for, and to be
furnished under the terms- of
this contract, shall remain in
the Company (Defendant) until

Pierce v. Banton, supra
Said grantee hereby agrees
that the said grantor shall re-
serve and retain full and com-
plete ownership and control of
all lumber which shall be cut
and removed from the aforemen-

tioned premises until all mat-
ters shall be settled and the
agreed stumpage paid.

the full and final payment of
cash therefor shall have been
made by the purchaser.

In Pierce v. Banton the Court, speaking through Mr. Justice
Strout, and without dissenting opinion, stated that this language
fairly amounts to an assertion of title by the licensor to the tim-
ber on the permitted lands. They could not “reserve and retain
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complete ownership” of that to which they had no title. The ex-
pression is equivalent to saying — we now own this timber and we
retain such ownership till payment is made. Such assertion of the
title is a warranty of title.

If we correctly understand the court in Pierce v. Banton, and
the rule there laid down is still the rule in this state, the case not
having been overruled, we cannot escape the conclusion that there
is an assertion of title in the contract between the parties in the
instant case, which assertion of title is a warranty thereof.

Accordingly we hold that the mandate must be

Egceptions sustained.

Ferry Beacu Park AssociatioNn Or UNIVERSALISTS
8.

City or Saco.

York. Opinion May 11, 1928.

TaxatrioN. Use oF ProrerTy oF CHARITABLE INstiTUTIONS DEFINED.
R.S., Chap. 10, Sec. 6, Par. 111, Secs. 77-82.

A corporation carrying on, along lines of its own election, the diffusion and
inculcation of the Christian religion is primarily a benevolent and charitable
institution, and falls within the class of institutions included “within the
realm of public charities.”

The fact that it may carry on social and wacational activities along with
its educational and devotional meelings does not deprive it of this primary
character.

The real property of such corporation, when occupied for its own purposes,
is exempt from tamation. Taxation is, however, the rule and exemptions the
ewception. When the property of an institution is by legislative grant ex-
empted from tawxation, the exemption applies only to such property as is oc-
cupied by the institution for its own purposes.

Property of such institution from which a revenue is customarily derived,
cannot be considered to be occupied by the institution for its own purposes
within the meaning of the Statute, and such property is taxable.
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In the case at bar, held: the Pavilion of the Association and that portion
of the Grove used for holding its outdoor meetings were occupied for “its
own purposes” and not taxable. The remainder of its property was cleaily
business property and taxable.

On report. An appeal from the refusal of the Assessors of
the City of Saco to abate the tax for the year 1925 upon certain
property of the appellant situated in Saco. At the conclusion of
the evidence by agreement the cause was reported to the Law
Court. Judgment for appellant for $32.40 with costs.

The case appears fully in the opinion.
Strout & Strout, for appellant.
John P. Deering, City Solicitor, for appellee.

Sitrineg: Winsown, C. J., Puairsroox, Duxx, Drasy, Sturers,
BasserT, PATTANGALL, JJ.

Sturcrs, J.  Appeal under R.S., Chap. 10, Sections 77-82, from
the refusal of the assessors of the City of Saco to abate the tax
of $699.14 assessed for the year 1925 upon the real estate of the
appellant. The case is certified to this Court upon Report for
rendition of such judgment as the legal rights of the parties re-
quire.

The Ferry Beach Park Association of Universalists was incor-
porated by certificate dated November 20, 1909, under Chap. 62
of the Revised Statutes. The purposes of the Corporation, as
stated in its certificate of organization, are “religious, educational,
moral and social, viz: THE GENERATING OF MISSIONARY
POWER THROUGHOUT THE UNIVERSALIST CHURCH,
and for the furtherance of its principal purpose, the following pur-
poses, viz:

1. To carry on religious, educational and social institutes,
lectures and concerts and to conduct services of a religious nature
and of moral character.

2. To erect and maintain a hotel or hotels for the conveniences
of its members and guests and to engage in all business incidental
to and essential to such erection and maintenance and in all busi-
ness requisite for the health and welfare of its members and guests
while there resident.”
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The history of this Association since incorporation indicates
that its activities have been in substantial accord with the pur-
poses for which it was given charter. Primarily it is a Missionary
Society, carrying on along lines of its own election, the diffusion
and inculcation of the Christian religion. The fact that it carries
on social and vacational activities along with its educational and
devotional meetings does not deprive it of this primary character.
If the stern and rigid limitations of Puritanism are relaxed to
permit the inclusion of some of the recreational pleasures of life
in the gatherings of this Association, none the less these are but
incidental to the main purposes, promoting and renewing interest
it may be, but clearly subordinate to its general aim and purpose
of “developing the missionary power of the Universalist Church.”

Secondary also are the business affairs of the Association. Its
charter authorizes the erection and maintenance of hotels for the
accommodation of its members and guests, and its conduct of “all
business requisite for the health and welfare of its members and
guests while there resident.” These purposes are by the terms of
the charter in furtherance of its principal purpose, and in prac-
tice they seem to remain so.

This Association clearly falls within the class of Missionary
societies which this Court has included “within the realm of pub-
lic charities.” Prime v. Harmon, 120 Maine, 299, 301 ; Straw v.
East Maine Conference, 67 Maine, 494 ; Maine Baptist Mission-
ary Convention v. Portland, 65 Maine, 92. The Association, we
think, is a “benevolent and charitable institution incorporated by
the State,” the real property of which occupied for its own pur-
poses is exempt from taxation. R.S., Chap. 10, Sec. 6, Par. III.

The crucial question to be here determined is, what are the pur-
poses for which the land and buildings of the Association are used
and occupied? And the question must be answered by the appli-
cation of the settled rules established by this Court in its numer-
ous decisions interpreting the statutory exemption under which
the Association claims relief.

It is a fundamental rule of the law of taxation that “taxation is
the rule and exemptions the exception.” And all doubts and un-
certainties as to the meaning of a statute are to be weighed against
exemption. Out of this rule springs the doctrine that “when the
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property of an institution is by legislative grant exempted from
taxation, the exemption must be held as applying only to such pro-
perty as is occupied by such institutions for their own purposes.”
Auburnv. Y. M. C. Association, 86 Maine, 244,

In this state this doctrine has been written into the tax statute,
appearing as a limitation or exception appended to the general
exemption granted benevolent and charitable institutions. It
reads: “But so much of the real estate of such corporations as is
not occupied by them for their own purposes shall be taxed in the
municipality in which it is situated.” R.S., Chap. 10, Sec. 6, Par.
III.

The application of this statutory limitation is aptly illustrated
in the case of Foxcroft v. Straw, 86 Maine, 76, and Foxcroft v.
Campmeeting Association, 86 Maine, 78, cases in which the use
and occupation of the property sought to be exempted from taxa-
tion were markedly similar to those of the appellant. In these
cases it appears that the Piscataquis Valley Campmeeting Asso-
ciation owned and maintained a campground so called, consisting
of ten acres of land, a part of which was used for an auditorium
where religious meetings were held, a part for lots let to members
for the erection of cottages, a part used for a stable and stable
yard where horses were stabled for hire, and a part let for an eat-
ing house or victualing purposes. In Fozcroft v. Straw the Court,
considering a tax assessed upon a lot let for cottage erection, said:
“We are of opinion that the lot was not exempt from taxation, as
it was not occupied by the corporation for its own purposes, within
the meaning of (the statute).” In Foxcroft v. The Campmeeting
Association, in a consideration of taxes assessed upon other pro-
perty of that Association, the Court reaches the conclusion that
“the property used for the stabling of horses for hire, let for vic-
tualing purposes and for the use of cottages is clearly not occupied
by the association for its own purposes within the meaning of (the
statute). It is property from which revenue is derived — just as
much business property as a store or mill would be.

“That part used for an auditorium or tabernacle,— used for the
accommodation of the association, where its meetings are held, is
used for a common purpose — ‘its own purposes’ within the mean-
ing of the statute and is exempt from taxation.”
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Examining the Report before us, we find that the appellant As-
sociation owns and maintains a meeting-ground at Ferry Beach,
an Atlantic seashore location within the limits of the City of Saco.
The exact acreage of its holdings is not made clear. With a
frontage on the beach it owns back to and across the main highway,
including a fourteen acre tract of standing pine timber and 4 1/10
acres of marsh land adjoining.

Some of its shore lots are vacant land, but on part of the six
lots into which the shore property is laid out the Association has
erected or acquired a hotel accommodating seventy guests, called
The Ferry Park House. It has built an annex to the hotel. It has
a dormitory close by called The Belmont, formerly in part a
bowling alley. Near by it has a rooming house which is called
Cottage Annex. It also has a men’s dormitory, in which is located
a bowling alley still used by its members. Finally, between the
Boston & Maine Railroad tracks (which run through the proper-
ty) and the sea is the Pavilion so called. This list includes the
substantial buildings of the Association.

In the tract of pine timber across the road from the buildings
described, a grove has been cleared and a pulpit erected, with
benches and settees grouped around within hearing distance. The
balance of the timber-land is unoccupied by buildings, but in part
let to members and occasionally to motorists as tenting grounds.

The Association occupies the Park for only a few weeks during
the summer season, holding daily, during that brief period, schools
of instruction and education and devotional exercises along chosen
religious lines. Study and instruction in missionary work holds
an important place in the Association’s program. The attendance
at these sessions is made up of pastors and parishioners with their
families of the Universalist denomination. The hotel and its an-
nex and the boarding-houses are all run and operated for hire and
return a small margin of profit to the Association. The beach is
used by the members and guests for bathing. The timber-land out-
side of the grove proper 1s used as a camping-ground or unoc-
cupied.

The Pavilion which has been described appears to be devoted ex-
clusively to the purposes of the Association, it being its indoor
meeting-place, and undoubtedly, with the land upon which it
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stands, is exempt from taxation. So, too, we think is such por-
tion of the pine timber tract as is used as an outdoor meeting-place.
Upon the record it is occupied solely for the Association pur-
poses, and it may be fairly inferred is generally so used when
weather permits. Its extent or value, however, is not made clear.

The only information as to the area of the timber-land actually
occupied by the Association for “its purposes” comes from the
secretary and the president of the Association. Unfortunately
both of these gentlemen are very indefinite in their statements as to
the size of the grove which the Association uses. Their estimates
of area are confessedly made without actual knowledge, and ad-
mitting that only a small part of the pine tract is so occupied, the
measurements and comparisons which they furnish give it an area
equalling or exceeding the entire acreage of the tract.

We have carefully sought in the record facts from which the
extent of the exempt meeting-place of the Association in this pine
grove might be determined and valued. The facts are not here,
and we are unable to determine the excess of tax which has been
levied upon this exempt property. The burden is upon the appel-
lant to prove facts showing error or injustice in the assessment
appealed from by competent and satisfactory evidence. The as-
sessment upon appeal is assumed to be correct. We can here only
point out as indicated that the Association’s meeting-place in the
grove is exempt, but in this proceeding upon this record cannot
grant abatement of the tax assessed thereon in the year 1925.

The properties of the Association other than the Pavilion and
the “grove” are subject to taxation. They are properties “from
which revenue is derived,” and “clearly not occupied by the Asso-
ciation for its own purposes.” Fozcroft v. The Campmeeting
Association, supra.

Upon these conclusions, it being stipulated that all statutory
requirements necessary for the perfection of this appeal have been
complied with, the tax assessed by the City of Saco upon the real
property of the appellant Association for the year 1925 must be
abated in the following particulars:

Lot land between B. M. R. R. and Sea, 400.00 16.20

Pavilion on above, Plan 10 400.00 16.20

Total 32.40
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And it appearing that the appellant has paid under protest the
taxes assessed upon its property for the year 1925 (including such
as are here abated), judgment must be rendered against the City
of Saco for $32.40, with costs which are here awarded.

Judgment for appellant against the City
of Saco, appellee, for $32.40 with costs.

James H. Kerr

vs.

StaTE oF MAINE.

Kennebec. Opinion May 14, 1928.

CoxnstrucTioN CoNTRACTS. LEGALITY OF SUPERVISING REQUIREMENTS.
RespoxsiBiLiTy FoR CHANGED CONDITIONS.

A provision in a building contract made by the State that the chief engineer
of the State Highway Commission or his assistant shall have supervision of
the work during progress, and that the decision of the chief engineer as to
the quality or sujfficiency and the quantities of performance and other practi-
cal questions in the execution of the contract shall be final and conclusive is
valid and binding, subject to the limitation that the law <writes into a pro-
vision of such nature that the engineer must exercise his honest judgment.

Ezpectations of a contractor as to the physical conditions involved in and
surrounding his work, of whatsoever nature, unproduced by fraud, nor
brought about by conduct so gross as to imply bad faith, cannot relieve a con~
tractor from contractual obligation.

A contractor under contract to excavate to a specified grade at a cubic-
yard price is not entitled to recover for excavation incidental to the per-
formance of the contract.

In the case at bar the contractor must be held to have accepted the situa-
tion as it was at the time of contracting; natural and contemplated changes
were for him to accept and it was for him to be responsible for and bear any
condition he might create in connection with the work he had undertaken to
do. It was for the State to leave the situation within the contemplation of
the contract. Nothing in the evidence presented disclosed any remissness on
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the part of highway commissioner and his assistants, nor any conditions
changed by the State or its agents beyond what might be naturally contem-
plated as within the scope of the contract. The contractor was therefore en-
titled to no additional remuneration.

On report. Action brought by James H. Kerr against the State
of Maine under authority of Chapter 237 of the Resolves of the
State of Maine of 1927.

Action was based on a contract entered into by James H. Kerr
with the State of Maine for the construction of the substructure of
a highway bridge known as the Hancock-Sullivan Bridge. Plain-
tiff claimed that because of incompetence, mistakes, neglect and
improper instructions received from the Engineer of the High-
way Department he was obliged to do extra work and furnish ex-
tra material, etc., amounting in all to $195,753.93 more than he
was paid. :

As provided in the Resolve authorizing the suit the evidence wa
taken before a single Justice of the Supreme Judicial Court and the
case reported to the Law Court for final determination. Judgment
for plaintiff for $2,481.50, the amount remaining unpaid under
the original contract. The case appears fully in the opinion.

George L. Emery,

Walter L. Gray, for plaintiff.

Raymond Fellows, Attorney General,

Sanford L. Fogg, Deputy Attorney General, for the State.

Sirrine: Winson, C. J., PaHiLBroOK, Dun~N, Barnes, BasserT,
Parrancary, JdJ.

Duwnw, J.  In making the State of Maine to be suable at the
instance of James H. Kerr, the Eighty-third Legislature annexed
the limitation that decision of the case be by the Law Court on re-
port of the evidence. 1927 Resolves, Chap. 237.

According to familiar canons of construction, the meaning al-
ready judicially affixed to the phrase “on report” was carried into
the legislative enactment.

So the resolve is construed to contemplate that, without ref-
erence to matters of purely technical pleading, this Court shall de-
termine from the reality of the record, that is, from the admissible
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evidence and the warrantable inferences, whether, in law, the plain-
tiff, who having the affirmative of the issue has the burden of proof,
has sustained such burden, and if he has sustained it, to what ex-
tent.

Five Hancock county towns, meaning by that the territory and
inhabitants within these towns, comprise the Hancock-Sullivan
Bridge District. 1921 P. & S. L., Chap. 120.

Invoking in virtue of charter right the provisions of the Bridge
Act (1915 Laws, Chap. 319 as amended), the Hancock-Sullivan
trustees petitioned the Hancock county commissioners and the
State highway commission to meet with the trustees and as a board
determine if the convenience and necessity of the public might re-
quire the spanning of the tidal waters called Taunton bay or Sul-
livan river,between thetown of Hancock and Sullivan,with a bridge.

When it had been decided to build the bridge, the district
trustees, upon which body the Legislature had imposed the task,
made a preliminary survey of the intended location.

Then the highway commission prepared plans, specifications and
estimates. And, on December 15, 1922, the commission invited
proposals for the construction of the substructure of the bridge,
the substructure to consist of two abutments and seven piers, to be
filed by January 2, 1923.

The advertisement stated that plans and specifications had been
made available to intending bidders at the office of the commission
and pamphlets distributed by the commission afforded informa-
tion concerning the character, nature, and amount of work to be
performed. One of the pamphlets, entitled “Proposal Require-
ments,” mentioned that in respect to the contour of the river bed,
the soil and its depth, and the elevations of the rock surfaces, the
plans, which had been based upon the survey made by the district,
should not be regarded as even approximating accuracy ; bidders,
read the pamphlet, must examine the location of the proposed
work for the purpose of becoming familiar with the conditions to
be encountered.

Plaintiff signed and submitted his proposal. It recites that the
bidder has examined at the site where the bridge is to be and in-
formed himself as to conditions there. Besides, that the bidder is
familiar with the terms of the proposal requirements.
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He bid to furnish and supply at unit prices — subject to allow-
ances if the estimates of quantities were increased or diminished —
the materials, tools, plant and labor requisite, and to construct
and complete the substructure.

His bid having been accepted, plaintiff entered into a written

contract with the State of Maine, wherein he absolutely undertook
to perform all that he had proposed to do, and to have the work
done within three hundred days from the date of the direction to
commence it ; the chief engineer of the State highway commission,
or his assistant, to have supervision of the work during progress,
and the decision of the chief engineer as to the quality or suffi-
ciency and quantities of performance and other practical ques-
tions in the execution of the contract to be final and conclusive,
this being the language of the clause clothing the engineer with
authority:
“Should any discrepancies appear or difference of opinion, or
misunderstanding, arise as to the meaning of the Proposal Re-
quirements, Plans or Specifications or as to any omission there-
from, or misstatements therein, in any respect, or as to the quality
or dimensions, or sufficiency of the materials, plant or work, or
any part thereof, or as to the due and proper execution of the
work, or as to the measurement or quantity or valuation of any
work executed under the contract, or as to additions thereupon,
or deductions therefrom, or as to any other questions or matters
arising out of the contract, the same shall be determined by the
Chief Engineer and his decision shall be final and binding upon
all parties concerned; and the Contractor shall immediately when
ordered by the Chief Engineer proceed with and execute the work
or works, or any part thereof, forthwith, according to such de-
cision.” '

Such a provision in a building contract is binding. Norcross
v. Wyman, 187 Mass., 25; Herbert v. Dewey, 191 Mass., 403;
Handy v. Bliss, 204 Mass., 513, 520 ; Cook v. Foley, 152 Fed. 41;
Jacques v. Nelson Company, 119 Maine, 388. The principle is
applied in analogous situations in other Maine cases. Veazie v.
Bangor, 53 Maine, 50 ; Bucksport v. Brewer, 67 Maine, 295, 302
Seretto v. Rockland, etc., Railway, 101 Maine, 140. See also the
Massachusetts case of Walker v. Orange, 16 Gray, 193. The law

Vol. 127—11
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writes into a provision of such nature that the engineer must
exercise his honest judgment. 6 R.C.L., 965.

Order to begin work issued March 26, 1923. Work was begun in
April next following, but not completed until September, 1926,
when the substructure was accepted and utilized.

Without going into all the details of the contract, which is
muffled up in a phraseology such as engineers and contractors em-
ploy, it may be emphasized that the plaintiff is not claiming that
the prices on which he and the State agreed proved inadequate
and unjust; he does not advance that the commission, or the
engineer, deliberately made deceptive representations within the
inclusiveness of the generic expression “fraud”; he does not assert
that the engineer was partial, that he erred in his measurements,
was wrong in his classifications, or that he reduced prices. Noth-
ing of the sort. Plaintiff virtually concedes that in strict ac-
cordance with the terms of his contract he has been paid from
time to time all that is his due, except the sum of $2,481.50 certi-
fied latest by the engineer, the certificate being in evidence.

What then is the position of the plaintiff?

In the first place, plaintiff presents the mental picture that it
turned out to be far more difficult to make the excavation for
abutment number one — the abutment on the Hancock shore —
and the excavations for three piers, counting from that abutment,
than at the time of bidding he had anticipated. It is contended
that the additional work necessarily done in making the excava-
tions is not covered by the contract, and that there should be
extra compensation for its performance.

The digging was soft, testifies the plaintiff, except that at the
third pier there was ledge at the depth of seven feet, and, as the
vertical planes defined on the plans and in the specifications did
not allow angles of repose sufficient to keep the sides or walls from
slumping, areas essential were excavated. The claim is that al-
lowance should be figured therefor and for the riprap and fill and
other things entailed, on the theory of an implied contract arising
of necessity out of the express contract.

Despite the statement in his proposal to the contrary, plain-
tiff swears that in bidding he had no knowledge of conditions be-
low the river bed, and no intimation of what he might come upon,
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save from the plans, the specifications, and the pamphlet. His
testimony is that, although he went to the river, he made no
soundings or investigations because to have done so would have
involved his expending one thousand dollars.

He, perhaps, when bidding and in contracting, expected that he
would strike a different stratum than he did. But any such ex-
pectation, in view of the admonitory notice which he admits had
been brought to his attention, needs must have been the child of a
mind resolved to chance adventures subjacent the river bed. But
expectations, of whatsoever nature, unproduced by fraud, nor
brought about by conduct so gross as to imply bad faith, cannot
relieve a contractor from contractual obligation. That is obvi-
ous when one thinks a little.

There is more to be saild. The contract in this case has the
provision that for excavation sides or slopes, no allowance shall
be made to the contractor. The provision is not novel. Bowers
Hydraulic Company v. United States, 211 U. S., 176, 53 Law ed.,
136. Moreover, it but declares the already well settled legal pro-
position that a contractor under contract to excavate to a speci-
fied grade at a cubic-yard price is not entitled to recover for
excavation incidental to the performance of the contract. Nor-
ton v. University of Maine, 106 Maine, 436.

Coming to consider another phase of the case.

It is told in the evidence, argues counsel for the plaintiff, that
the incompetency or negligence of the chief engineer, supplement-
ed by the inefficiency of the inspector on the job, compelled the
contractor, after much protestation, to incur expense in build-
ing the aforementioned abutment and piers, and the fourth or
next successive pier, greater than it was reasonable to require.
Unreasonable superintendence, is the argument, forced the con-
tractor to the very precipice of financial ruin. Still, continues
counsel, the contractor, though he objected, did not refuse to go
on with the work as he had been directed, nor did he leave the
substructure unfinished.

Contention is that the contractor was not allowed enough
“seal.” “Seal” is simply and solely what the word, when the
sense in which it is used is apparent, implies: concrete placed
within the walls of a construction to form the floor and thereby
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make a water-tight box or chamber within which submarine con-
struction may be carried on.

Testimony on the plaintiff’s side is that ample seal, that is, so
he contends, seal sufficiently deeper or thicker than was had,
would have tended materially to the counteracting of buoyancy
and the resisting of the tide and thus obviated the occasion as
well as the expense of weighting the tops of the caissons with
stone to keep the caissons in position.

There is more or less confusion in the record, but lying below
it all is the fact, not gainsaid and meriting stress, that the con-
tract into which the plaintiff entered was not to make caissons,
but to build the substructure for the bridge, and in relation to
this the caissons were within the contract.

To speak further. The bid or proposal, which is incorporated
in the contract, in naming prices for concrete, sets forth that
certain concrete is to be placed in unwatered forms, the price
being the highest in the schedule. A single exception is then made
by these words, pen written after printed words: “except seal
* #* * 5 ft. thick.” The exception proposes that the first five-
foot thickness of concrete, though placed through water in what
the contract calls a watered form, shall be paid for at the same
rate as though placed in a form from which the water had been
pumped. The exception, which was in the nature of a concession
to the contractor, did not limit him to a five-foot seal — the con-
tractor might have made the seal deeper —but he was limited to
an unwatered-form price for a watered-form seal beyond five feet
in thickness.

Still another claim is that bad directions by the inspector
caused enormous difficulty and tremendous expense in the em-
plaeement of each of the five foundations, and especially that of
the third pier.

As to this claim, as to the others thus far, the plaintiff adheres
to the theory of an implied liability until he is carried beyond the
border-line of quasi contracts, whilst on the evidence his case is
unsupported, because of the application of the contract.

The claim next made is not free from complexity. It is that
the change by the State in the location of a ferry-slip or landing-
place, upon which the fill from abutment number two, on the Sul-
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livan shore, encroached, caused the river current to come against
work in process of construction, to the contractor’s pecuniary
loss.

The lane or path of a chartered ferry lay between the termini
legislatively designated for the bridge, and this without repealing
the ferry charter or providing for change of the ferry location.
True, the contract contains a clause requiring the contractor not
unduly to interfere with water traffic, but in fair interpretation
the clause is inclusive only of traffic up and down the river and
not of traffic by the ferry.

In excavating the abutment number two the contractor dumped
the earth on the shore and made a ridge or elevation, said in
testimony to have been of inconvenience to ferry travelers and
even dangerous, wherefore the State through its highway com-
mission caused another slip or landing-place to be built for the
use of the ferry.

The contractor must be held to have accepted the situation as
it was at the time of contracting; natural and contemplated
changes too were for him to accept and it was for him to be re-
sponsible for and bear any condition he himself might create in
connection with the work he had undertaken to do. It was for
the State to leave the situation within the contemplation of the
contract. Indeed, the State impliedly agreed that it would so do.
If the State made the current of the river to flow in a different
course, to the disadvantage of the contractor, the loss sustained
might be a proper element for damages. Where one contracting
party fails to afford the other party that to which by the terms
of the contract he is entitled there may be reparation. Murray
Brothers Company v. Aroostook Valley R. Co., 109 Maine, 350.

But, if there were disadvantage to the contractor, because of
the change in the location of the ferry-slip, the extent thereof is
so inseparably intermixed with and so indistinguishable from the
other claims as to leave no basis for measuring actual damages
in terms of money. When the current was changed, how long it
remained changed, and the amount of damage done are undefined
in the pages of the record.

In this situation, where the Court may not take further proof,
nor discharge the report — because there is no other judicial
court to which to send the case — it is believed to comport with
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the spirit of this controversy, authorized by the Legislature be-
tween citizen and State, to leave the particular claim undecided
for lack of full evidenee. If the Legislature wills that the claim
have further attention it can make its will known.

Defendant has introduced evidence of tendency to show con-
sequential damages from delay in the performance of the work.
Much delay is deemed to have been excused. However, if there
be delay unexcused and inexcusable, then in such relation the
contract provision is of this tenor:

“The Contractor failing to complete the work on or before the
date set for completion in the contract, or, if an extension of
time is granted, the date set by reason of such extension, shall be
liable and accountable for the cost of engineering and inspection
incurred after the date of completion, not as penalty for non-
completion, but instead as liquidated damage for non-use of the
structure, and the State of Maine through its Highway Com-
mission shall make such deductions from the moneys due or that
may become due the Contractor.”

and the record lacks evidence within the compass of the provision.

This opinion might well stop here, but because of the charges
of remissness which the plaintiff lays against the highway com-
mission engineer and his assistants, and lest silence may give rise
to misconception, it seems becoming to add that beyond the letter
or nomination of the contract the contractor has been allowed
and indulged, and not merely in respect to seal. Diligence and
good faith on the part of the supervisors and the arbiter, in dis-
charging duty as it was given each in intellectual honesty and
fairness to see it, held the contractor to the complete perform-
ance of his contract.

Aside from possible loss growing out of the change in the lo-
cation of the ferry-slip — which question to repeat the Court
feels that it must leave undetermined — it is the conclusion of the
Court that within the purview of the contract the contractor is
paid for all the original work and all the extra work which he has
done except, as stated above, in the sum of $2,481.50.

The mandate will be:

Judgment for plaintiff for $2,481.50.
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Mary B. CHasson
vs.

Trae SovereleNn CaMp oF THE Woob-
MEN OF THE WORLD.

Penobscot. Opinion May 14, 1928.

Lire INSURANCE CONTRACTS. VALIDITY OF BY-LAWS.
Ricars ANp OBLIGATIONS OF MEMBERS OF MUTUAL
Socieries. CoxpiTions oF WAIVER.

Failure to pay assessments and dues at the time required by the constitu-
tion and by-laws of a fraternal bemeficiary association, automatically works
a suspension of membership without notice to the member, and after suspen-
sion re-instatement can follow only wupon the terms and provisions of the
certificate.

In a mutual society each member has financial obligations to perform,
and is protected by the constitution and laws of the society from having his
own inlerests jeopardized by keeping a member on the rolls, when by
virtue of the contract of insurance, that member is no longer entitled to the
benefit of his certificate, and his beneficiary has no further right to demand
that mutual members shall contribute to the payment of an obligation which
no longer exists.

The right of a member of such society to re-instatement is a purely personal
right 'which does not survive mor pass to his representalives or beneficiaries
under the certificate.

Forfeiture or suspension of rights under a certificate of insurance in such
society can only be waived by the society on receipt of full knowledge of all
facts connected 'with the member and the certificate.

One cannot waive that which he does not know.

In the case at bar the insured, Chasson, had failed for some months previous
to his death to pay his dues and assessments so that he became automatically
suspended from membership. Payments made by his camp clerk in disobe-
dience and disregard of the certificate were of no legal avail.

Attempt was made after the death of the insured to re-instate the policy
and payments were made by interested parties and forwarded through the
camp clerk to the home office of the defendant, and kept by the defendant
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without knowledge of the fact that the insured, Chasson, was dead. Such
attempt was fruitless and no rule of waiver or estoppel prevented the
Society from defending the suit.

On report. An action on a contract of life insurance brought
in the Superior Court for the county of Penobscot. After pre-
sentation of the evidence, the cause was, by agreement of the
parties, reported to the Law Court for its determination on so
much of the evidence as is legally admissible. Judgment for de-
fendant.

The case appears fully in the opinion.
George E. Thompson,

Ross St. Germain, for plaintiff.

Gillin & Gillin,

James G. O’Connor, for defendant.

Sirrineg : WiLsox, C. J., PaiLsrook, Dun~, Barnes, BasserT,
Parrancary JJ.

PriLsrook, J. This case comes from the Superior Court of
Penobscot County and by agreement of counsel is reported to
the law court for its determination upon so much of the evidence
as is legally admissible.

It is an action brought to recover the sum of $1,000 which the
plaintiff says is due by reason of a contract of life insurance
entered into between Ceril Chasson and the defendant. The latter
declines to pay on the ground that the insured failed to comply
with the obligations resting upon him by the terms of the contract
whereby the policy lapsed and the obligation to pay the bene-
ficiary ceased. .

It is admitted that the plaintiff was the wife of the insured at
the time when the policy of insurance was issued by the defendant,
that the insured died February 22, 1923, that at the time of
bringing the action the plaintiff was the widow of the deceased,
and that she is the person named as beneficiary in the policy.

The defendant is a fraternal beneficiary association located at
Omaha, Nebraska, organized and incorporated under the laws of
that state, duly and regularly admitted and licensed to transact
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business as a fraternal beneficiary association in the State of
Maine. '

The right of the plaintiff to recover is contractual, depending
upon the terms of the contract of insurance and the fulfillment
of those terms by the insured and the insurer.

A contract of insurance, in common parlance, is denominated
an insurance policy but in the case at bar it is called a certifi-
cate. The defendant obligated itself to pay the sum of $1,000 to
the beneficiary upon satisfactory proof of the death of the in-
sured while in good standing. It is distinctly set forth in the
contract of insurance that the certificate is issued by the insur-
ance company, and accepted by the insured, subject to all the
conditions set forth therein and the provisions of the constitution
and laws of the company in relation to membership on the second
and third pages of the policy. The articles of incorporation, the
constitution and laws of the company, all amendments thereof,
the application for membership, the medical examination signed
by the applicant, denominated in the policy as “member,” con-
stitute the agreement or contract between the defendant and the
insured. On the face of the policy is a provision that should said
certificate be forfeited for any cause, acceptance of any payment
for or from the member or other act by any camp officer or mem-
ber of the society after said forfeiture shall not operate as an
estoppel or as a waiver of the terms of the policy. Among the
conditions found on the third page of the policy are these: that
the member shall pay the clerk of his camp certain assessments
and camp dues, as required by the by-laws of his camp, and if he
fails to make any such payment on or before the last day of the
month he shall stand suspended, and during such suspension his
beneficiary certificate shall be void; that no camp shall pay the
sovereign camp dues or assessments of any member unless the
same is actually transferred from the camp’s fund into the hands
of the clerk on or before the last day on which such assessment
is due and payable, and the clerk shall enter such payment upon
his records, showing the day when it was paid by the camp; that
the clerk of the camp shall not by acts, representation, waivers
or by vote of his camp have any power or authority to bind the
sovereign camp except as provided in the policy; that the clerk
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of the camp shall not pay the assessment or dues of any member
with camp funds or his own funds unless the same is paid on or
before the last day on which such assessment is due and payable,
and must make a record of the time of such payment, which pay-
ment cannot be made by the clerk or the camp after the member
becomes suspended.

There are provisions in the policy for the reinstatement of
suspended members among which is a provision that if the sus-
pended member should pay all arrearages and dues to the clerk
of his camp within ten days from the date of his suspension, and
if he be in good health at the time and continues in good health
for thirty days thereafter (not citing provisions in regard to the
excessive use of intoxicants or narcotics) he shall be reinstated
and his beneficiary certificate again become valid; but any at-
tempted reinstatement shall not be effective for that purpose un-
less the member be in fact in good health at the time and continue
in good health for thirty days thereafter.

It is also expressly stated in the certificate that no officer,
employee, or agent of the sovereign camp, or of any camp, has
the power, right, or authority to waive any of the conditions upon
which the beneficiary certificate is issued or to change, vary or
waive any of the provisions of the constitution and laws of the
society, nor shall any custom on the part of any camp or any
number of camps with or without the knowledge of any sovereign
officer have the effect of so changing, modifying, waiving, or fore-
going such laws or requirements.

Neither the certificate nor any provisions of the constitution
or by-laws of the defendant require notice from it to the insured
as to the time when assessments and dues become payable and as
to that time the member is therefore obliged to take due notice
and govern himself accordingly. The failure to pay these assess-
ments and dues at the required time automatically works a sus-
pension of membership without notice to the member and after
suspension reinstatement can follow only upon the terms and
provisions of the certificate.

At the time of his application for membership the insured was
a resident of Bridgeport, Connecticut. Plaintiff testified that she
and her husband lived in Bridgeport not quite a year after the
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certificate was issued; that she personally paid the assessments
and dues to the camp clerk or collector while they lived in Bridge-
port. From Bridgeport they moved to Old Town, Maine. The
plaintiff further testified that after she and her husband came to
Old Town she took the receipt book, issued by the defendant, to
the post office, had a money order made, sent the book and money
order to the Clerk of the camp at Bridgeport who returned the
book to her.

The receipt book for the year 1922, Plaintiff’s Exhibit 4, shows
no payment of assessments and dues for the months of September,
October, November and December of that year. Receipt book
for 1923, Plaintiff’s Exhibit 5, indicates that assessments and
dues for January, February and March of that year were re-
ceived by the camp clerk at Bridgeport but the dates of such pay-
ments do not appear although the clerk’s signature acknowledg-

-~ payment is written in such form as would seem to indicate
that these three payments last named were received at one and
the same time.

In January and February of 1923 the insured was supported
by the city of Old Town as an Orono pauper. His wife, the
beneficiary, was in Canada at that time. She testified that she
had paid nothing by way of assessment or dues on the policy for
the three months just prior to her husband’s death. On being
asked if she paid any assessment on the policy after July, 1922,
she answered “I know I made some payments, but I don’t remem-
ber when they were.”

It appears that on the very day of the death of the insured
Mr. Llewellyn F. Crane, Chairman of the Board of Selectmen at
Orono, and one of the overseers of the poor, wrote to the defend-
ant company inquiring as to the membership of the insured at
that time but later correspondence would seem to indicate that
Mr. Crane’s letter contained no information as to the health of
the insured at that time or whether he was living or dead. On the
week following the death of the insured Mr. A. G. Averill, a prac-
tising attorney in Old Town, on request of the plaintiff, wrote to
the camp collector to ascertain if the policy or certificate was
still in effect. His letter, Plaintiff Exhibit 6, was dated March 1,
1923, and reads as follows:
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“The assessment of Ceril Chasson under Woodmen policy,
Bridgeport Camp No. 95, number of Policy R213656B, as I under-
stand is in arrears for a few months. Kindly let me know whether
you have kept the assessment up yourself or whether you have
dropped him from the rolls. If you have kept him I will send
you the money if you will let me know how much.”

Here again there was a careful omission to state the fact that
Chasson was dead at the date of Mr. Averill’s letter.

In reply to Mr. Averill the camp clerk said:

“I am thankful that some responsible person is interesting
themselves in this Woodman insurance which is as good as a
Government bond. I must say to you that I have had lots of
trouble and annoyance trying to keep this protection in force
during the last few years. My books shows the last payment
made was for July 1922. There is now due for August, Septem-
ber, October, November, December, 1922, January, February,
and March 1923, $2.70 per month amounts to $21.60 now due
to April 1, 1923. Kindly get that money at once. The reason I
speak this way is because I lapsed the business a few days ago
upon giving up all hope of hearing from anyone in Old Town
again, believing that they had left for parts unknown to me. All
this money was paid out of my pocket but the last month. I
have thirty days to revive the business back into full force so
please be prompt in your remittance.”

In answer to this letter from the camp clerk Mr. Averill wrote
on March 6, 1923, as follows: '

“Yours of the third received and in answer am forwarding you
my check for $21.60 to reimburse you for the amount you have
put in, as per your letter, in keeping up policy number R213656B,
Ceril Chasson. You state that this policy has not been dropped
by you and we are glad to reimburse you for what money you
have put in. Kindly forward receipt to April first.”

It is still a notable fact that Mr. Averill’s letter written more
than a week after Chasson had died contained no statement or
information that Chasson was dead and it was not until June 15,
1923, that Mr. Averill wrote to the home office of the defendant
giving the date of the death of Chasson.

The testimony of Mr. Farley, the local camp clerk, could not
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be obtained for use at the trial below because of his death.

The whole record discloses, among other things, three distinct
and decisive facts:

First. The failure of the insured for some months previous to
his death to pay his dues and assessments so that he became auto-
matically suspended from membership.

Second. 'That the camp clerk attempted to keep the assess-
ments and dues of Chasson paid, in strict disobedience and dis-
regard of the certificate, paying the money out of his own pocket.

Third. That in the attempt to reinstate the membership of
Chasson, his beneficiary, after his death, tendered payment of the
debt which was owed to the camp clerk individually which pay-
ment was forwarded to the home office of the defendant and in
part kept by the defendant without knowledge of the fact that
Chasson was dead.

From the evidence in the record, and in view of the provisions
of the certificate already referred to, the first fact would seem to
be so fully established, and control of that fact so distinctly pro-
vided for in the certificate, that further discussion upon this point
is quite unnecessary. )

Relative to the second fact it should be observed that not only
does the certificate forbid a camp clerk, out of his own pocket, to
pay assessments and dues of any member, but such a rule is in
harmony with the policy and provisions of mutual benefit asso-
ciations. Being a mutual society each member has financial obli~
gations to perform, and is protected by the constitution and laws
of the society from having his own interests jeopardized by keep-
ing a member on the rolls, when, by virtue of the contract of in-
surance, that member is no longer entitled to the benefit of his
certificate, and his beneficiary has no further right to demand
that mutual members shall contribute to the payment of an obli-
gation which no longer exists. It must be quite clear, therefore,
that the payment of assessments and dues by a camp clerk out
of his own funds, in behalf of the insured, cannot avail the plain-
tiff in her attempt to collect the beneficial payment.

The third fact seems to be controlled by decisions already made
in this and other states.

In Gifford v. Workmen’s Benefit Association, 105 Me., 17,
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questions arose similar to those in the case at bar. It was there
held that the failure of the insured to pay his assessments caused
a suspension of the insured from all right, benefit, and privileges
of the association, without notice or other action on the part of
the insurance company, because the provision for suspension was
self executing, and the failure of the insured to pay the assess-
ments having worked his suspension, and forfeiture of the benefit
certificate, such suspension continued until the member did the act
required for his reinstatement. Being dead he could do no act to
reinstate himself and the act of another could not reinstate him
after his decease. It was also there held that the right of a member
to reinstatement was a purely personal right which did not survive
nor pass to his representatives or beneficiaries under the certificate.

In the case to which we have been referring it was claimed,
and the plaintiff here claims, that the insurance society waived
forfeiture by receiving overdue assessments from another person
after, but without knowledge of, the death of the insured. “A
waiver is a voluntary relinquishment of some known right, benefit
or advantage and which, except for such waiver, the party other
wise would have enjoyed. Knowledge of the existence of the right,
benefit or advantage, on the part of the party claimed to have
made the waiver, is an essential prerequisite to the relinquish-
ment.” Gifford v. Benefit Association, supra. One cannot be
said to waive that which he does not know. Marcoux v. St. John
Baptist, 91 Me., 250. When a portion of the money advanced by
Averill was received and retained by the defendant it had no
knowledge of the death of Chasson. Having no knowledge of that
fact it cannot be said to have waived the suspension; a fortiori
it cannot be said that it waived such suspension when payment
of the assessments and dues were made, or attempted to be made,
by some one in behalf of the deceased who alone had the right to
seek reinstatement.

In L.R.A. (N.S.) Vol. 38, at page 576, it is said that in most
instances in which the element of death of the member entered into
a decision of the question of waiver of forfeiture, death precludes
waiver. In Brown v. Knights of Protected Ark, 48 Colo., 289, 96
Pac., 540, it was held that acceptance of arrearages in ignorance
of a member’s death will not constitute a waiver of forfeiture
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where they are promptly returned upon learning of the fact, al-
though the tender and acceptance was within the time during
which the member, if alive, would be entitled to reinstatement,
the rule being that there can be no reinstatement after death.
In Catholic Order v. Lynch, 126 Ill. App., 439, it was held that
where a suspended member dies before the acceptance of overdue
assessments, such acceptance will not constitute a waiver of for-
feiture where the laws of the order (as in the case at bar) require
good health as a condition of reinstatement. In a case somewhat
more akin to the case at bar, Bagley v. Grand Lodge, 31 Ill.
App., 618, (although reversed on other grounds) it was held that
where the constitution of a mutual benefit society provides that
the beneficiary’s certificate, suspended by reason of non-payment
of assessments, may be renewed if the member be alive, upon cer-
tain conditions, the receipt of overdue assessments by an officer
of a subordinate lodge does not waive the forfeiture, if the mem-
ber is not living when the money is paid, especially where, when
the money is paid, the death of the suspended member is con-
cealed from the officer who takes the money. In Knights of Co-
lumbus v. Burroughs, 107 Va., 671, 17 L.R.A. (N.S.), 246, 60
S. E., 40, the effect of the by-laws limiting the power of a local
council of a beneficial association was very carefully considered.
In that case the member had failed to pay his assessments as re-
quired by the constitution and by-laws, and had ipso facto for-
feited his membership. The subordinate or local council under-
took to make good his delinquincy without complying with the
by-laws of the society. Upon careful consideration and exami-
nation of many authorities it was held that the local council, in
its undertaking to make good the delinquincies of its members,
was acting without authority ; that in so doing it was the agent of
its members and not of the society; and that the society, having
received the money in ignorance of the facts, had not waived the
forfeiture, and was not by its conduct estopped to set it up as a
defense to the action. In Modern Woodmen v. Tevis, 54 C.C.A.,
293, 117 Fed., 369, the powers and duties of the clerk of a local
camp in receiving arrearages from a suspended member, and the
effect of his action, in receiving such arrearages in violation of
the by-laws, upon the rights of the society or head camp are con-
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sidered ; and it was there held that the authority of the clerk was
limited by the by-laws, that the members and beneficiaries are
charged with knowledge of these limitations, because they are a
part of the contract; and that the clerk of the local camp had
no authority by contract, estoppel or waiver to bind the society
to its members or beneficiaries, either by extending the time of
payment of a benefit assessment, or by waiving default in its pay-
ment, or by reinstating a suspended member without a warranty
of good health.

In Am. & Eng. Ann. Cas., Vol. 17 at page 1175, will be found
an annotation of Gifford v. Benefit Association, supra, where it
is stated that the case is in accord with the views generally ex-
pressed that the right of a member of a beneficial association to
be reinstated to the privileges of the society does not survive his
death. A note upon earlier cases along the same line may be
found in Am. & Eng. Ann. Cas., Vol. 6, page 698, where by a num-
ber of cases there cited it is held that the right of reinstatement
after suspension from a beneficial association is a right that is
personal to a member and does not survive his death. In a more
recent case, Grand Lodge v. Taylor, 44 Colo., 373, 99 Pac., 570,
it was held that a member of a beneficial association who was sus-
pended by reason of non-payment of assessments and dues cannot
be reinstated after his death and a tender of the overdue assess-
ment does not restore his beneficiary to the privileges of the so-
ciety. In Brown v. Knights of Protected Ark, supra, the court
held that the regulations contemplating payment and acceptance
of assessments and dues must be availed of by the member himself
during his life time and that his beneficiary could not, after his
death, take advantage of any reinstatement clause.

In view of the authorities which we have citéd we hold that
Chasson was suspended from membership in the defendant order
at the time of his decease by reason of the non-payment of assess~
ments and dues in accordance with his certificate and the consti-
tution and by-laws of the society; that any attempt to reinstate
him after his decease was fruitless and that there is no rule of
walver or estoppel which prevents the society from defending as
it has done.

Judgment for the defendant.
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Pesepscor Parer CoMPANY
vS.

TownN or LisBow.

Androscoggin. Opinion May 14, 1928.

CoxTracts. Pusrric UriLiTies.
MEANING OF TERMS IN A SCHEDULE OF RATES OF A WATER
CompPANY OR WaTER DIsTRICT DEFINED. HEXCEPTIONS.

“Office” rate applies to office water solely. The word “office” must be given
an exclusive sense or it has no operation at all.

“Domestic” in its application to water furnished by a public utility has
been enlarging as consideration for the well being of man has increased.

While primarily “domestic” relates to home life, to household or family, yet
it has a broader significance which must be determined with reference to the
relation in which it appears.

The fact that the building to which water is supplied is used for industrial
purposes is not the criterion to determine whether the water supplied is used
for domestic purposes. The test is an intended wuse which in its nature is
domestic. It is the character of the purpose, and not the character of the
place of user.

Water used for a purpose common to all domestic establishments is used
for domestic purposes though such use may be ancillary to a trade, manu-
facture or business.

Water rates are water rents, and as in compulation of rents in which the
“day” as a fixed period of time is the standard of measurement, every inter-
vening day — secular days, Sundays, holidays, all— must be included and
counted in the reckoning.

In the case at bar though all the water used in plaintiff’s plant was brought
into the plant through one pipe, it became in the plant, in consequence of its
appropriations through different pipes to different uses, chargeable accord-
ingly. Water furnished by defendant to plaintiff’s rest-rooms, for the per-
sonal convenience of the employees of the plant, was for uses domestic in
nature and chargeable at the domestic rate.

There appears no manifest error in the findings of the jury.
‘When the excepting party must fail in the end upon what are equivalent

to undisputed facts, exceptions will not be sustained.

Vol. 127 —12
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On exceptions and motion for new trial. An action for money
had and received by way of overpayments of water rates. Plain-
tiff claimed overpayments amounting to $3,306.81. Trial was
had before the Supreme Judicial Court holden in Androscoggin
county and a general and special verdict rendered for the defen-
dant. To certain rulings and instructions given by the presiding
Justice the plaintiff seasonably excepted, and also filed a general
motion for a new trial. Motion overruled. Exceptions overruled.
The case appears fully in the opinion.

Robinson & Richardson, for plaintiff.

Frank 4. Morey, for defendant.

Sirrine: WiLson, C. J., PuiLsrook, Duxw, Barxes, BasserT,
Parrancarr, JJ.
Barxes, J., concurring in the result.

Duxw, J. In this case the plaintiff, the proprietor of a pulp
and paper manufacturing plant, brought its action for money
had and received against the town of Lisbon, where the plant is,
to recover overpayments claimed to have been made for water in
the years 1920-1926.

Before furnishing the water the plaintiff town, which in effect
had been made a water district (P. & S. L., 1903, chap. 241), had
filed its schedule of rates with the Public Utilities Commission
(R. S., Chap. 55, Sec. 25).

The schedule makes several cla551ﬁcat10ns One is for dwell-
ings, boarding and lodging houses, stores, shops, offices, * * * *
“and all domestic purposes” at twenty-five cents a hundred cubic
feet, with a seven-dollar-a-day minimum charge. Next are rates
for hotels, and for laundries. Then comes the fourth classifica-
tion. It sets an industrial rate thus:

“A $4.00 per day minimum charge for 4000 cubic feet or any
part thereof. All excess of the 4000 cubic feet per day shall be
at the same rate of 10 cents per 100 cubic feet, the same to be
reckoned at the end of each quarter, beginning Jan. 1. Provid-
ing however the water supply be in sufficient quantity for this
purpose, and that it shall not be detrimental to domestic uses,
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and which provision shall be at the judgment and discretion of
the town through its Board of Water Commissioners.”

The water which had been supplied to the office and rest-rooms
in the plant for drinking, washing and toilet had been measured
through the meter provided by the town for that purpose and
billed periodically as a single item under the “office” and “all-
domestic-purposes” classification of the schedule of rates. All
the other water was billed as “industrial.”

Compulsion, fraud, or extortion, of the species at times applied
to public utility exactions, there was none. On the one hand was
honesty of purpose in claiming that which was believed to be
justly due; on the other, the payment of charges based on sched-
ule rates of which, until April, 1924, the customer had only that
knowledge imputed by the law from the fact that the schedule had
been filed. In April, 1924, the town commissioners gave an official
of the plaintiff company, who had inquired about the “average”
of the rates, a copy of the schedule. After having the schedule,
plaintiff continued for several years to pay the bills when and as
presented, but eventually, on concluding that it had overpaid for
water, plaintiff brought this action.

On the trial no material conflict developed concerning cubic feet
consumption of water or the amounts charged and paid therefor.
The controverted issue was the interpretation as a matter of law
of the schedule of rates.

Plaintiff contended that the industrial rate, restricted to days
on which the plant was operated, Sundays and holidays being
excluded, if as a fact manufacturing operations at the plant were
suspended on those days, should apply as the only standard by
which to make the charges for all the water.

There was tacit assent that, if the plaintiff were correct in
contention, excessive payments aggregated $2,653.21.

Defendant contended that the water, although one pipe had
brought it into the plant, became in the plant, in consequence of
its appropriation through different pipes to different uses, charge-
able accordingly. Hence the contention of the defendant that the
office or domestic rate should apply to the water which had been
so supplied, and the industrial rate, with minimum for natural or
calendar days, to the other.
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The jury was instructed that “day” as used in the schedule
meant a calendar day on which water, much or little, was used
from the public utility.

Verdict was for the defendant.

Motion for a new trial, on the ground that the verdict is vio-
lative both of law and evidence, has been argued by the plaintiff’s
counsel. And its counsel has argued exceptions to rulings and
instructions by the presiding Justice, and to refusals to rule and
instruct. No exception goes to the exclusion of evidence.

The “office” rate, which is fixed at the same amount as the
“domestic-uses” rate, plainly applies to office water. The word
“office” must be given an exclusive sense or it has no operation at
all. If there were no specific office rate —if “‘domestic” alone
were the term of the schedule — such term might well apply to
the office drinking water and to that water supplied for the office
lavatories and water-closets.

The term “domestic” in its application to water furnished by
a public utility has been enlarging as consideration for the con-
venience and well-being of man has increased. Kimball v. North
East Harbor Water Company, 107 Maine, 467. While primarily
“domestic” relates to home life, to household or family, yet it has
a broader significance which must be determined with reference to
the relation in which it appears.

The schedule of rates involved in this controversy contemplates
the using of water for health, comfort, and sanitary conveniences
in buildings other than dwellings — “all domestic purposes” fol-
lowing the schedule enumeration of dwelling and other houses.

The fact that the building to which water is supplied is used
for industrial purposes is not the criterion by which to determine
whether the water supplied is used for domestic purposes. The
test is an intended use which in its nature 1s domestic.

“What is the character of the purpose, not what is the char-
acter of the place of user.” Metropolitan Water Board v. Av-
ery, (1914) A.C. 118, Ann.Cas. 1914D, 556.

“If the water is used for a purpose which is common to all
domestic establishments it is none the less used for domestic pur-
poses because it is ancillary to a trade, manufacture, or business.”
Metropolitan Water Board v. Avery, supra.
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Water supplied to a factory for the mere personal convenience
. of men employed in the factory is supplied for domestic purposes,
and not for any trade purpose at all. Colley’s Patents v. Metro-
politan Water Board, (1912) A.C. 24, Ann. Cas. 1912B, 617.

The water furnished by the plaintiff to the defendant’s rest-
rooms, for the personal convenience of the employees of the plant,
was for uses domestic in nature.

One matter more. This point was saved on exception. The ex-
ception, though not argued, has not been waived; the brief so
states. 'The point may be considered here as congruously as
later. Ought the jury to have been instructed that “day” in the
schedule meant a day on which the plant was operated, and that
kind of a “day” only? In order to determine the question the
connection in which “day” is used must be borne in mind. The
schedule is not defining the day on which an industrial plant may
be operated, nor limiting the use of water to operating-days,
though it may limit the minimum rate to days on which water is
used.

The schedule fixes water rates. Water rates are water rents.
In the computation of rents in which the day as a fixed period of
time is the standard of measurement, every intervening day —
secular days, Sundays, holidays, all — must be included and
counted in the reckoning. Pressed S. C. Co. v. Eastern R. Co.,
121 Fed., 609.

The ruling of the trial court, that the schedule “day” meant a
calendar day on which there had been user of the public utility
water, while adverse to the plaintiff certainly left the plaintiff
without room for exception.

Turning back more directly to the motion for a new trial.
On finding that there had been no compulsion, actual, present,
potential, in inducing the payments, the jury, under an instruc-
tion applicable to the general doctrine of waiver, found that the
plaintiff in paying more than it owed for water had voluntarily
renounced or waived the lower rate to which it was entitled. In
the particular case this instruction may or not have been appro-
priate. The jury verdict, however, not only is not obviously
against law and evidence but chords with law and evidence.
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And now, the point of this exception having been so considered,
what of the remaining exceptions?

The ruling of the inclusiveness of the industrial rate moulded
and shaped the course of the trial to the question of whether the
payments had been ‘“voluntary” or “involuntary”; the Justice
ruling and instructing that the payment of money, where there is
no mistake of fact, though under the mistaken belief that the
payer was bound to pay it, is voluntary and cannot be revoked.

First in this way, and again in that, to compress the residuum
of the case into a compact presentation, the exceptions aimed to
demonstrate ultimately that, in a legal sense, the payments, or
some of them at least, had not been “voluntary.”

From the premises from which certain exceptions were saved,
these exceptions may have had merit, but the industrial rate was
not inclusive of all the water supplied and the verdict, as before
stated, is not manifestly wrong.

No exception, as above noticed, goes to the exclusion of evi-
dence. It therefore must be presumed that were there to be an-
other trial the facts would to all intents and purposes be the
same as NOW.

In this situation it remains but to say that exceptions will not
be sustained when the excepting party must fail in the end upon
what are equivalent to undisputed facts. Orr v. Old Town, 99
Maine, 190; Stachowitz v. Barron Anderson Company, 121
Maine, 534.

Motion overruled.
Exceptions overruled.
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Mavup I. Davis
vs.

MarTIN V. Cass ET ALS.

Harry S. NEwcoms
vs.

MarTIN V. Cass ET ALs.

Cumberland. Opinion May 28, 1928
Acrion. ArracaMeNTt, Rures oF Courr. JUDGMENT.

Where an action has been dismissed for want of prosecution under a rule
of court and final judgment has been entered dismissing the case, the case can
not be restored to the docket at a subsequent term either by the court or by
agreement of counsel, especially when the rights of third parties are affected.
The judicial power of the court has been exhausted.

Where an action on which an attachment has been made, but mo service
made on the defendants, and no appearance of defendants at the first term,
nor order of service issued, and an entry of “dismissed for want of service”
is made at the end of the first term, it can not be restored to the docket at a
later term by the court even with the consent of the parties, especially when
the rights of third parties are affected.

The records of the court import verity and regularity.

An entry by the clerk of a court of record implies anthority from the court,
unless the contrary be shown. It does not appear from the report in the
case that the entries of dismissal in each action were not made by authority
of the court.

On report. Actions of debt brought in the Superior Court for
the County of Cumberland and transmitted to the Law Court un-
der Sec. 47, Chapter 82 R. S., and argued together. Judgment
for the defendants in both actions.
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The cases fully appear in the opinion.
Jacob H. Berman,

Benjamin L. Berman,

Edward J. Berman,

David V. Berman, for plaintiffs.
Harry C. Wilbur, for defendants.

Sirrine : Winson, C. J., PuiLsrook, DuxyN, DEeasy, Sturers,
Parraxeary, JdJ.

WiLsox, C. J. These cases were certified to this Court from
the Superior Court for the County of Cumberland under Scc. 47,
Chapter 82 R. S., and have been argued together. The issues in-
volved are sufficiently similar so that they may be disposed of by
one opinion.

DAVIS CASE

On July 12, 1922, Maud I. Davis sued out her writ of attach-
ment against Martin V. Cass et als returnable at the September
Term of said Superior Court, on which writ an attachment of
real estate of the defendants was made. At the return term, an
appearance was entered for the defendants and pleadings of the
general issue filed. On September 24, 1923, a statute bond for
the release of the attachment of real estate was furnished the
plaintiff by the defendants with the Fidelity & Deposit Co. of
Md., one of the defendants in the case now at bar, as surety,
which bond was approved by the plaintiff’s attorney and the at-
tachment released.

Nothing having been done toward the prosecution of this ac-
tion for a period of more than a year, under a rule of the Su-
perior Court, according to the report of the case, the action, at
the December Term, 1923, was marked “dismissed” by the clerk,
the docket entry being the usual one of “dismissed.”

At the February Term, 1925, by agreement of counsel for the
plaintiff and the defendants, but without notice to the surety on
the bond, the entry of *“dismissed” was stricken off and the case
restored to the docket and referred by “agreement of counsel” to
a referee. No hearing was had before the referee, but by agree-



Me.] DAVIS 0. CASS. 169

ment of counsel the referee filed a report that judgment should be
entered for the plaintiff for a sum agreed upon which was less
than the amount claimed in the writ. Judgment was entered at
the March Term, 1925, and execution issued and returned.un-
satisfied. Whereupon this action was.brought on the bond given
for the release of the attachment. The principals in the bond
make no defense in the action now at bar; but the surety contends
that the case having been finally disposed of at the December
Term, 1923, by dismissal under a rule of the Superior Court, it
must be considered as having gone to judgment at that term so
far as the original action was concerned and the power over it in
the Court below exhausted; and the surety was thereby relieved
of liability on the bond.

This contention is sustained. It is true a court has power over
its records to strike off entries made through error or mistake,
even if made at a previous term, so long as the record of the case
remains incomplete; or at the same term, by consent of the
parties, an entry though duly made and finally disposing of the
case; or under some circumstances the Court may on motion of
one party strike off an entry of judgment, if made by mistake,
though made at a previous term. Lothrop v. Page, 26 Me., 119;
Stetson v. Corinna, 44 Me., 29; West v. Jordan, 62 Me., 484 ;
Priest v. Azon, 93 Me., 34; Meyers v. Levenseller, 117 Me., 80;
Hersey v. Weeman, 120 Me., 262 ; Sawyer v. Bank, 126 Me., 314.

When, however, a valid and final judgment disposing of the
pending action has been entered on the record, and the parties
are out of court, the judicial power of the court ceases, and it
does not lie in the discretion or power of the court at a subsequent
term to bring the action forward. Judicial power has been ex-
hausted. Meyers v. Levenseller, supra; Shepherd v. Rand, 48
Me., 244 ; Priest v. Axon, supra.

In the original action against the principals in the bond, the
action was dismissed, according to the report, under a rule of
court. The rule under which this action was taken is not made a
part of the report. This court can not take judicial notice of the
rules of another court, but the docket entries in the case which
arc made a part of the report, and which of necessity are an ab-
breviated history of the proceedings, expressed in terms having a
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well established meaning, of themselves import verity, Gardner v.
Butler, 193 Mass., 96, 100, and regularity of procedure, and
though the report contains a further statement that the dismissal
was by the clerk, it also states it was done under a rule of court.

The only presumption from this is that the dismissal was done
with the sanction of the presiding justice and by his authority,
Leeds v. County Com’s 15 Me., 533, 535, and that the result was
a final disposition of that action, which is borne out by the fact
that no steps were taken to restore it for more than a year or
until the February Term, 1925. Cheney v. B. & M. R. R., 246
Mass., 502.

Final judgment in the original action, therefore, having been
entered, as we must presume it was, on the last day of the Decem-
ber Term, 1923, Chase v. Gilman, 15 Me., 65, and it not appear-
ing to have been done by error or mistake but under a rule of
court, the power of the Court over this action was exhausted. It
could neither be restored to the docket at a later term by agree-
ment of counsel or by the court, especially where the rights of
third parties were involved, Shepherd v. Rand, supra; Priest v.
Awon, supra; Davis v. Nat. Life Ins. Co., 187 Mass., 468 ; Pierce
v. Lamper, 141 Mass., 20.

NEWCOMB CASE

In the case of Newcomb v. Cass et als, a writ of attachment
against Martin v. Cass et als was sued out by the plaintiff from
the same court on August 20th, 1923, returnable at the Septem-
ber Term following, on which an attachment of real estate was
made. At the same time the bond was given in the Davis case
supra for the release of the attachment, a similar bond was given
in the Newcomb case and the attachment was released.

No service, however, was made in the Newcomb case on either
of the defendants in the action; nor did defendants appear at -
the return term, either personally or by counsel; nor was any
order of service asked for or issued at the return term, as re-
quired under Sec. 23, Chap. 86 R. S. On the last day of the
September Term, the docket. of the Superior Court shows an en-
try: “Dismissed for want of service.” It was the only disposi-
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tion of the case which could be madé, unless the defendants vol-
untarily appeared.

Whether it was intended by the language of the report to sug-
gest that it was dismissed by the clerk without the authority of
the court is not clear. From the docket entry, however, the pre-
sumption is, at least after a lapse of fourteen months, that it was
dismissed in due course by order of court and with the knowledge
of counsel, nothing appearing in the report to the contrary. A
bare statement in the report that “it was dismissed by the clerk
for want of service” is not suflicient to overcome the presumption
arising from the docket entry and the presumption attending acts
of public and especially of court officials, that such acts are regu-
larly and duly performed. Leeds v. County Com’s, supra.

Having been so dismissed and final judgment so disposing of
the case having been made at the September Term, 1923, as in
the case of Davis v. Cass et als, supra, the power of the court to
restore it to the docket had been exhausted, nor could it be re-
vived by agreement of counsel.

As to whether it could in any event have been restored to the
docket without notice to and knowledge of the surety on the at-
tachment bond we do not decide; but the case is clearly not gov-
erned by the case of Sawyer v. Bank, supra, where the entry of
“neither party” was made upon a misunderstanding and the court
at the same term before a final judgment was entered in the case
ordered the entry stricken off, in which case the lien of an attach-
ment in the action was held to be in no way affected.

Judgment for the defendants in both actions.
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L. L. CADWALLADER, ASSIGNEE

0s.

Crrrron R. Smaw, Inc.

Kennebec. Opinion June 5, 1928.

AssiGNMENT. Moror VeEnicLEs. BonA Fine Purcuaser DerFiNep. BAILMENT.
Un~rtrorm Sares Acr, P. L. 1923, Cuar. 191. EsroppeL.

In the absence of a statute authorizing public record of a common-law as-
signment a record of such assignment in the office of the Register of Deeds,
or in the office of a city clerk is not constructive notice of the assignment.

Registration of an automobile made in the office of the Secretary of State, is
not constructive notice as to the ownership of the car, the Statutes of this State
not requiring that the applicant for-registration shall be the owner of the car.

A bona fide purchaser is one who at the time of his purchase advances a new
consideration, surrenders some security, or does some other act which leaves
him in a 'worse position if his purchase should be set aside, and purchases in
the honest belief that his vendor had the right to sell, without notice actual or
constructive, of any adverse rights, claims, interests or equities of others in or
lo the property sold.

At common law it is well settled that one having possession of pwrsonal
property as an ordinary bailee can give no title thereof to a purchaser although
the latter acts in good faith, parts with value, and is without notice of the want
of title in his seller.

So long as the possession of the goods is mot accompanied with some indicia
of ownership, or of right to sell, the possessor has no more power to divest the
owner of his title, or affect it, than a mere thief.

The Uniform Sales Act, P. L. 1923, Chap. 191, Sec. 23, re-affirms the above,
subject to the condition that the owner of the goods be not precluded by his
conduct from denying the seller’s authority to sell.

The mere surrender of possession is not sufficient to estop the party surren-
dering it from subsequently asserting title as against a purchaser from the
person to whom possession is surrendered.

In the case at bar the acts of the plaintiff, as assignee of Violette, in allow-
ing Violette to take the automobile, were not such as would permit a bailee to
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convey title to an innocent purchaser, and the neglect of the defendant to
make inquiries and its reliance on the word of Violette, a stranger, and on his
“registration of the car were not acts of a reasonably prudent man. No title
passed to the defendant.

Nothing in plaintiff’s conduct precluded him from denying the seller’s au-
thority to sell.

On report on an agreed statement. Plaintiff, a common-law
assignee for benefit of creditors of one Violette sought to recover
from defendant in an action of trover the value of an automobile
which was among the properties assigned, and later wrongfully
sold by Violette to defendant who purchased without notice. In
accordance with the stipulation as to amount of recovery, judg-
ment for plaintiff for $300 with costs and interest.

The case appears fully in the opinion.

James L. Boyle, for plaintiff.

F. Harold Dubord,

Roy Sturgis, for defendant.

SirTing: Wrinson, C. J., PaiLBrook, Dunn, Deasy, STuracrs,
Barxges, BasserT, ParTaNcaLry, JJ.

PriLBroox, J. This is an action of trover. The parties raise
no question as to the pleadings and agree that demand was made
and refusal had.

The case comes before this court on report based upon an
agreed statement of facts, together with the stipulation that if the
plaintiff is entitled to judgment the same shall be entered in the
sum of $300, otherwise judgment for the defendant, with costs in
either instance.

The agreed statement of facts discloses the following. Plaintiff
is the common-law assignee of Albert Violette, of Waterville,
Maine. Defendant is a corporation, dealing in automobiles, with
establishments in Portland and Lewiston, in said state. In Jan-
uary, 1926, Violette, a contractor and builder, was in serious
financial difficulties and could not complete his contracts. He
called a meeting of several of his creditors and at his request these
creditors appointed the plaintiff as the person who should take an
assignment of all his goods, property and contracts. On the
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twenty-third day of January, 1926, Violette executed this assign-
ment to Cadwallader, and an attached exhibit shows that all real
and personal property and rights and credits of Violette were
assigned. The assignment was delivered on or about the first day
of February, 1926, and the assignee then received and took pos-
session of all the property of Violette, including the automobile in
question, although the same was not specifically mentioned or de-
scribed in the assignment. This written transfer of title and in-
terest was recorded in the office of the City Clerk in the city of
Waterville on February 8, 1926, and was recorded in the Kennebec
Registry of Deeds February 10, 1926.

In the late spring or early summer of 1926 Violette, while en-
deavoring to gain a livelihood by the sale of some form of mer-
chandise which required him to go beyond the limits of the City of
Waterville, approached Mr. Cadwallader with the request that the
latter grant him the use of the automobile which had been taken
over by the assignment. Between the parties it was understood
that Violette could have the car for a few days only but the same
must be returned soon as there were several prospective purchasers
interested in it. Cadwallader gave Violette the necessary fees to
have the car registered in his (Cadwallader’s) name, but instead
of doing so Violette had the car registered in his own name, used
it for a time, and on July 1 went to the defendant company, at its
Lewiston Branch, advised them that he was from Waterville,
Maine, was engaged as a travelling salesman, and desired to ex-
change this car for another one, giving references to reliable per-
sons in Lewiston who were well known as such to the defendant
company.

On the strength of these references to people in Lewiston, with-
out making any inquiries in Waterville or in Kennebec County, or
examining any public records in Waterville or in Kennebec County,
defendant purchased the car from Violette, in exchange gave him
another one, and in due course of trade sold to other parties the
car thus bought from Violette.

Shortly after that, when Cadwallader endeavored to locate Vio-
lette, and the automobile in question, he ascertained that the lat-
ter had sold the car to the defendant and left for parts unknown.

When the plaintiff made demand upon the defendant for the car
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he was advised that it had been sold in the regular course of trade,
that relying upon the Lewiston references given by Violette they
considered him the rightful owner of the car, and as a consequence
could not deliver the car to the plaintiff and refused to pay the
value thereof. After making further demands on the defendant
this action was instituted.

At the outset the plaintiff claims that these records made in
Waterville and Kennebec County were “notice to the world” of the
fact of assignment, and the right, title and interest arising there-
from, and that the defendant was bound by notice given by the
record. The defendant claims that it is a bona fide purchaser for
value, without notice, and that the record of the assignment in the
city clerk’s office in Waterville or the Kennebec Registry of Deeds,
constituted no notice to it.

Constructive notice by record. We here observe that a debtor
may make an assignment of his property for the benefit of his
creditors under bankruptcy laws, insolvency laws, common-law au-
thority, or statutory authority. Constructive notice of such as-
signment depends upon the course pursued in making the same.
Prior to 1878, as shown by R.S. 1871, Chap. 70, we had provisions
for a statutory assignment for the benefit of creditors. Construc-
tive notice under that statute was effective by having the assignee,
within ten days after the execution of the assignment, file an at-
tested copy of the same, and a certain inventory, in the probate
office. When the so-called insolvency law came into being, Chap.
74, P.L. 1878, it repealed the statutory assignment law of 1871,
Lewis v. Latner, 72 Me., 487 ; Pleasant Hill Cemetery v. Davis,
76 Me., 289 ; Rowell v. Lewis, 95 Me., 83. The case at bar does
not come under any provision as to constructive notice arising
from the National Bankruptey Act, and the State Insolvency Law
is superseded by the Bankruptcy Law so far as the person and
subject matter falls within the provisions of the bankrupt act,
Littlefield v. Gay, 96 Me., 422. The record provided by R.S.
Chap. 114, Sec. 8, has no application to this case. Thomas v.
Parson, 87 Me., 203 ; Manufacturing Co. v. Brooks, 95 Me., 146.

The place of record of mortgages of personal property, and
their validity as to third parties arising from such record, are
shown by R.S. Chap. 96, Sec. 1. The object to be obtained by
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requiring the record of mortgages of personal property is the
same as that in providing for the registration of mortgages of real
estate. The same general principles are alike applicable in each
case. The design is to give notice to the public of all existing in-
cumbrances upon real or personal estate by mortgage. Griffith v.
Douglass, 13 Me., 534. But the instrument executed by the as-
signor to the assignee in the case at bar is not a chattel mortgage
and as to it, therefore, provisions for the record of chattel mort-
gages are not applicable.

When an instrument is not entitled by law to be recorded,
placing it on record cannot operate as constructive notice, Glenn
v. Davis, 35 Md., 208, 6 Am. Rep., 289.

Where parties have desired to give as much publicity as pos-
sible to the fact of the transfers of property to themselves, and in
seeking to give such publicity may have selected the filing of the
instrument of transfer for record in one of the principal offices of
the county as a means thereto, they did not thereby create a new
law in respect to notice. Parties in interest have a right to rely
upon the law of the state as enacted by its legislature and are not
bound by any constructive notice other than such laws provide.
Actual notice must be given in the absence of a statute providing
some means for constructive notice. Burck v. Taylor, 152 U. S.,
634;132 A.S.R., 412.

It is therefore plain, since there is no provision requiring or
providing for record of this assignment under the common law, or
by statute in this State, that the record made in the case at bar
has no effect upon the rights, liabilities or protection of third par-
ties which would arise under the provisions for a record of mort-
gages of personal property. The first claim of the plaintiff that
the record made in city clerk’s or register of deed’s office, was
“notice to the world” cannot be sustained.

Since defendant claims that it is a bona fide purchaser of the
automobile for value and without notice of defect in title we deem
it proper to discuss the effect of registration of motor vehicles in
the office of the Secretary of State and whether such record is
evidence of ownership or title.

Courts of last resort are not in complete harmony upon this
proposition but their differences in most cases arise from the terms
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regarding registration used in the statutes of their respective
states. In some states, in order to register a car, the applicant
must be the actual owner thereof. It is not so in other states. In
our state application for registration of a motor vehicle, made to
the Secretary of State upon blanks prepared by him under statu-
tory authority, do not restrict the application to the owner of
the vehicle, for the application for registration furnished by him
declares that the motor vehicle thus registered “is owned or con-
trolled by the applicant.”

The General Laws of Massachusetts, Ed. 1921, Chap. 90, Sec.
2, declare that “application for the registration of motor ve-
hicles and trailers may be made by the owner thereof.”

In Temple v. M. & B. St. Railway Co., 241 Mass., 124, although
recognizing that application for registration of a motor vehicle
must be made by the owner thereof, the court interprets the word
“owner” as including “not only persons in whom the legal title is
vested but bailees, mortgagees in possession, and vendees under
conditional contracts of sale, who have acquired a special prop-
erty which confers ownership as between them and the general
public for the purposes of registration.” See also Downey v. Bay
State St. Railway, 225 Mass., 281; Hurnanen v. Nicksa, 228
Mass., 346.

In Brown v. New Haven Taxi Cab Co., 102 Atl., 573, the Su-
preme Court of Errors of Connecticut held that the word “owner”
is often used to designate the person having an interest in prop-
erty under a special title, and was so used by the statute of that
state in provisions relating to motor vehicles. In that case the
court further held that the word had different meanings and must
have its proper significance in each case in view of the subject, the
object, and the provisions of the statute in which it is found;
hence a bailor may have a general ownership and a bailee a special
ownership in the subject of the bailment.

In the Downey Case, supra, Mr. Justice Braley called attention
to the earlier statute providing for registration of motor ve-
hicles which could be done by the owner or “person in control
thereof,” and in that connection said, “The words ‘person in con-
trol thereof’ found in the earlier enactments, obviously embrace a
class of persons who may have no general or special property in

Vol. 127—13
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the motor vehicle they are operating while the word ‘owner’ in-
cludes not only persons in whom the legal title is vested but bailees,
mortgagees in possession, and vendees under conditional contracts
of sale who have acquired a special property which confers owner-
ship as between them and the general public for the purposes of
registration.”

But in Windham v. Newton, 76 So., 24, the Supreme Court of
Alabama said, “The fact, if it was a fact, that defendant applied
for a license to operate an automobile, was a circumstance to
which the jury might look in determining the fact of ownership.”

In some states it has been held that registration of a motor ve-
hicle in the name of a given person raises a presumption that he is
the owner of the machine, Patterson v. Millican, 66 So., 914.

Under the statutes of Minnesota, Gen. St. 1913, Sec. 2643, reg-
istration is prima facie evidence of ownership. Uphoff v. McCor-
mick, 166 N. W. (Minn.), '788.

In Hatter v. Dodge Bros., 167 N. W., 935, the Michigan court
held that proof of a license number upon an automobile, and of the
person in whose name such registration occurs, is prima facie evi-
dence identifying both the vehicle and the owner.

In Farris v. Sterling, 214 N. Y., 249;108 N. E., 406, it was held
that the license number of a car, coupled with the evidence that
the defendant held the license, was prima facie proof that the de-
fendant was the owner.

“But these expressions of the court arose in negligence cases,
where the plaintiff was obliged to prove ownership of a car by the
defendant. None of them attempt to establish a rule that registra-
tion of an automobile, in the office of the registrar, is constructive
notice “to all the world” as to the true ownership of the car. In
view of the provisions of our own statute, as to registration of
automobiles by “an applicant” we hold that such registration does
not constitute constructive notice as to ownership. .

It follows that the defendant had no constructive notice, and no
actual notice is claimed, as to title or ownership of the car con-
cerned in this action.

The record fully discloses the fact that the defendant pur-
chased the car for value, the fitness of which is not denied.
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Was the defendant a bona fide purchaser, as well as for value
and without notice?

The term “bona fide purchaser” means a purchaser in good
faith without notice and for a valuable consideration. Words &
Phrases, Vol. 1, Page 825, and cases there cited.

A bona fide purchaser is one who at the time of his purchase
advances a,new consideration, surrenders some security, or does
some other act which leaves him in a worse position if his purchase
should be set aside, and purchases in the honest belief that his ven-
dor had a right to sell, without notice, actual or constructive, of
any adverse rights, claims, interests, or equities of others in or to
the property sold. The essential elements which constitute a bona
fide purchaser are a valuable consideration, the absence of notice,
and the presence of good faith, Words & Phrases, Vol. 1, Page
825. To constitute good faith there must be an absence, not alone
of participation in the fraud or collusion with the vendee, but also
the knowledge or even notice of the fraud, or of facts and cir-
cumstances, calculated to put an ordinary prudent man on in-
quiry so that he would ascertain the truth, Wafer v. Harvey
County Bank, 46 Kan., 597, 26 Pac., 1032. Under these rules we
think that the record of the case fully establishes the fact that the
defendant was a bona fide purchaser.

The Validity of Sale. But the plaintiff claims that the only
question necessary for decision is the validity of the sale to the de-
fendant company ; that is to say, could and did the defendant ac-
quire title or right to possession from Violette, or could Violette
sell or give title to an article he did not own.

When the automobile was loaned by the plaintiff to Violette
there arose, as to these parties, a relationship of bailor and bailee.
Reduced to more exact terminology, therefore, the question to be
here considered, as plaintiff claims, is whether under any circum-
stances a bailee, while in possession of the bailed property, can
convey title to an innocent purchaser, without notice, and for a
valuable consideration.

It is well settled, as a general rule, that one having possession
of personal property as a bailee can give no title thereof to a
purchaser, although the latter acts in good faith, parts with value,
and is without notice of the want of title in his seller. The mere
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possession of chattels, by whatever means acquired, if there is no
other evidence of property, or authority to sell from a true owner,
will not enable the possessor to give a good title. So long as the
possession of the goods is not accompanied with some indicia of
ownership, or of right to sell, the possessor has no more power to
divest the owner of his title, or to affect it, than a mere thief, 24
R. C. L., 375-6.

In addition to the common-law rule just above stated we should
also observe that under the so-called Uniform Sales Act, P.L.
1928, Chap. 191, Sec. 23, statutory enactment has also added to
the law these terms:

“Subject to the provisions of this act, where goods are sold by
a person who is not the owner thereof and who does not sell them
under the authority or with the consent of the owner, the buyer
acquires no better title to the goods than the seller had unless the
owner of the goods is by his conduct precluded from denying the
seller’s authority to sell.”

This raises the question whether in the case at bar the defendant
may invoke estoppel against the plaintiff in his attempt to re-
cover the automobile or its value.

The mere surrender of possession is not sufficient to estop the
party surrendering it from subsequently asserting title as against
a purchaser from the person to whom possession is surrendered.
Rodliff v. Dallinger, 141 Mass., 1; Com. Nat. Bank v. Bemis, 177
Mass., 95.

Estoppel arising from any negligence on the part of the one
against whom estoppel is claimed cannot avail in the case at bar
because, so far as the parties to this case are concerned, it was not
an act of negligence for the plaintiff to deliver the automobile to a
third party. Title did not pass by so doing nor any authority to
convey title. The plaintiff did nothing that the law can regard
as sufficient to mislead this purchaser. No purchaser has a right
to rely on possession alone as evidence of title and a right to
convey.

If it should be urged that the plaintiff was guilty of a breach of
trust as to the creditors, yet such breach of trust in no way con-
tributed to mislead this defendant. Hence, unless the breach of
trust, if any there were, in some way contributed to mislead the
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defendant, other than by the mere possession of the bailee, the
defendant was in no way injured by any supposed breach of trust
as to the creditors.

It should also be noted that to claim estoppel on the ground of a
wrong done that misleads, the party claiming estoppel must also
be free from fault, 21 C. J., 1170. So far as the record discloses
the defendant saw fit to rely on the possession of the bailee and
took no steps even to inquire of his references in the defendant’s
home town. Such omission on its part to avail itself of references
given and its decision to rely entirely on the bailee’s word and pos-
session, which omission and reliance were induced by nothing which
the plaintiff did, was the cause of its loss.

Moreover, the plaintiff’s breach of trust, if any there were, was
not the proximate cause of the defendant’s loss. The acts of the
plaintiff, as assignee, were not such as would permit a bailee to
convey title to an innocent purchaser, and the neglect of the de-
fendant to make inquiries, and its reliance on the word of Violette,
a stranger to the defendant, were not the acts of a reasonably
prudent man.

Hence, it may be stated as a sound principle of law that a
breach by a trustee of a duty owing to his cestui affords no ground
for precluding the trustee from denying the authority of his bailee
to sell property intrusted to him temporarily and for a special
purpose.

Other arguments in behalf of the defendant have not been over-
looked and the whole record has been given careful and repeated
examination by the full court. From the examination of the record
and the law governing this case we hold that the mandate must be

Judgment for plaintiff in the sum of $300
with costs. This mandate also carries in-
terest on the sum just mentioned, reck-
oned from the date of the writ to the date
of the final judgment, the same to be com-
puted and added to the judgment by the
clerk of the court below.
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Frep T. GIBERSON
vs.

Tue York County MurvaL Fire Insuraxce Co.
Aroostook. Opinion June 9, 1928.

«
Fire InsuraNce. AGency. CoNCEALMENT. Proor. QUESTIONS FOR JURY.

In the absence of fraud, the acts of an agent of an insurance company in
filling out the application for insurance are the acts of the company, and it is
estopped from controverting the truth of the statements in the application in an
action on the policy.

A broker procuring insurance is the agent of the insured, and the insured
is chargeable with any fraudulent representations or concealment of acts ma-
terial to the risk made by the broker on the strength of knowledge imparted to
him by the insured.

Concealment, in the law of insurance, is the designed and intentional with-
holding of any fact material to the risk which the insured in honesty and good
faith ought to communicate. A fraudulent concealment is tantamount to fraud-
ulent misrepresentation.

But the mere failure of the insured to give information as to matters with
reference to which no questions are asked is mot mecessarily a concealment
which will avoid the policy. To have such effect the undisclosed matter must
not only be material, but there must be a fraudulent intent to deceive.

The Statutes of this State do mot prohibit extra-territorial insurance by do-
mestic companies and non-compliance with the laws of another country regu-
lating foreign insurance companies must be affirmatively proved. The court has
no judicial knowledge of such regulations.

Whether or not a building insured as a dwelling house was used for the con-
duct of a liguor business, thereby altering the “situation and circumstances,”
and whether the risks were thereby increased, violating the terms of the policy,
are questions of faclt for the jury to determine.

In the case at bar the findings of the jury that there was no fraud or con-
cealment in the plaintiff’s application for insurance on property described as
situated in “Limestone” when it was partially located across the boundary line
in New Brunswick, and that the plaintiff had no knowledge of sales of liquor
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on the premises which would increase the insurance risk, disclose no manifest
error and must be sustained. The alleged exceptions thereby become im-
material.

On exceptions and general motion for new trial. An action of
assumpsit upon a fire insurance policy. The jury found for the
plaintiff for the sum of $1070. To certain instructions given to
the jury by the Presiding Justice the defendant seasonably ex-
cepted, and after the verdict filed a general motion for a new trial.
Motion overruled. Exceptions overruled.

The case appears fully in the opinion.

4. B. Donworth,

Archibalds, for plaintiff.

H.T. Powers, for defendant.

Sitrive : Wrinsoxn, C.J., Painsrook, Deasy, Stureis, Bassert, JJ.

Sturers, J.  The plaintiff owned a dwelling-house with ell and
shed attached located on the road leading from Limestone village
in Aroostook County, Maine, to California Settlements in the Prov-
ince of New Brunswick. All of the main house, except a narrow
strip along the back, stood in Maine. This strip and a connecting
shed were across the line in New Brunswick.

January 26, 1922, the plaintiff insured this property with the
defendant Company, placing the insurance through the Company’s
agents, Lowery & Knight, of Fort Fairfield. The policy described
the property as “a 114 story frame dwelling-house and additions
situated in said Limestone, California Road.” The premium of
$48.75 charged by the Company was paid.

November 9, 1924, two years and ten months after the policy
was issued, the buildings burned with total loss, and this action is
to recover on the policy.

By agreement of the parties submission to referees was waived,
and the defendant’s liability limited to $1000. On trial the verdict
was for the plaintiff, and the defendant brings the case here on a
general motion and exceptions.

At the outset of this opinion we must take occasion to deplore
the absence of exhibits which may be of some importance in the
determination of the issues here raised. The records of this court
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fail to show their receipt in spite of the assurances of counsel
and officials of the trial court that they were sent forward.

This court has often had occasion to admonish counsel that
exhibits should be printed as a part of the case, and to send for-
ward originals casts the responsibility for their loss on the parties
who, for the sake of convenience or economy, so stipulate and
agree. The wisdom of this rule of practice is here well illustrated.

We are limited in our consideration of this case to the record
before us and the facts there to be found, except as counsel admit
on the briefs material facts not printed. We think, however,
there are sufficient facts before us to fairly present the issues in-
volved in the controversy and permit a correct determination of
the rights of the parties, and on this basis state this opinion.

MOTION.

The defendant seeks a new trial on the grounds that (1) the
plaintiff through his agent fraudulently concealed from the insurer
that part of the building was located in New Brunswick, (2) that
the contract to insure property in New Brunswick was ultra
vires and (3) the premises were used for the keeping and sale of
intoxicating liquor by the tenant of the insured.

The record discloses that the plaintiff had no direct dealings
with the Company’s agents, his direct contact being with one
Andrew L. Caswell, an insurance broker living in Limestone, who,
at the plaintiff’s request, made oral application for the insurance
to Lowery & Knight by telephone. This oral application over the
phone was supplemented by a written application in the form of
what is called a farm survey, written out and the answers therein
inserted by the agents, Lowery & Knight. It is denied that the
plaintiff or the broker saw the application after it was written,
signed it or knew of its contents, and no convincing evidence re-
futes this denial.

Upon these facts, in the absence of fraud chargeable to the
plaintiff, the settled rule of insurance must apply. The acts of
the Company’s agents, Lowery & Knight, in filling out the appli-
cation, were the acts of the Company, and it is estopped from
controverting the truth of the statements in the application in
this action on the policy. Maxwell v. York Mutual Fire Ins. Co.,
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114 Maine, 170; Guptill v. The Pine Tree Insurance Co., 109
Maine, 323 ; Washburn v. The Casualty Co., 108 Maine, 429, 434.

The Company asserts that there was fraud on the part of the
broker, chargeable to the insured, in placing the insurance with
its agents. And it appearing that the plaintiff informed the bro-
ker, Caswell, that part of the property to be insured was or might
be located in New Brunswick, and that Caswell failed to impart
this knowledge to Lowery & Knight, this omission the Company
says was a fraudulent concealment, chargeable to the plaintiff,
which avoids the estoppel growing out of the agent’s acts in filling
out the application.

The broker was the agent of the insured, Richmond v. Assurance
Co., 88 Maine, 105, and the insured is undoubtedly chargeable
with any fraudulent representations or concealments of facts
material to the risk made by the broker on the strength of knowl-
edge imparted to him by the insured.

Concealment, in the law of insurance, is the designed and in-
tentional withholding of any fact material to the risk which the
insured in honesty and good faith ought to communicate. Daniels
v. Hudson River Fire Ins. Co., 12 Cush. (Mass.), 416, 425. A
fraudulent concealment is tantamount to fraudulent misrepresen-
tation.

But the mere failure of the insured to give information as to
matters with reference to which no questions are asked is not nec-
essarily a concealment which will avoid the policy. To have
such effect the undisclosed matter must not only be material, but
there must be a fraudulent intent to deceive. Washington Mills
Mfg. Co. v. Weymouth Insurance Co., 135 Mass., 503; 26 C. J.,
158.

A careful examination of the evidence in the record before us
fails to disclose facts which establish fraudulent intent to deceive
on the part of the broker. The conversation between the Com-
pany’s agents and the broker at the time the oral application for
the insurance was made is not in evidence. The farm survey, pre-
pared by the agents upon which the policy was issued, described
the property to be insured as “situated in Limestone,” but there
is no evidence that the broker furnished this description or any
other. Geographically the Company’s agents, Lowery & Knight,
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were located in the town adjoining Limestone, and they may have
been acquainted with the property insured to an extent that
caused them to insert the description in the application of their
own initiative and upon their own responsibility. The broker may
not have been asked as to the location of the property insured, and
his failure, if there was such, to give an accurate and true de-
scription may have been without knowledge of its materiality and
with entire honesty of intention. The burden is upon the Company
to prove the fraud charged. Fraud cannot be presumed, and upon
this record is not proved. The Company is bound by its agents’
description of the location of the property written into the appli-
cation, and is here estopped to question its correctness.

The defense that the Corporation was not authorized to trans-
act business in Canada, as stated by its president, cannot bar the
plaintiff’s recovery. The charter of the defendant Company was
not put in evidence. The statutes of this State do not prohibit
extra-territorial insurance by domestic companies, and the lack
of authority to insure in Canada, which the president asserts, if
it refers to non compliance with Canadian regulation of foreign
Insurance companies, involves legislation which is not before us
and of which we have no judicial knowledge. On the record it does
not appear that the contract was ultra vires.

The use of the premises for the sale of intoxicating liquors by
the plaintiff’s tenant, as charged by the defendant, raises a dif-
ferent question. In the policy, a standard form of policy as pre-
scribed by R. S., Chap. 53, Sec. 5, appears the condition that the
“policy shall be void if witlfout the assent in writing or in print of
the company, the situation or circumstances affecting the risk
shall, by or with the knowledge, advice, agency, or consent of the
insured, be so altered as to cause an increase of such risk.”

The plaintiff’s building was insured as a dwelling-house, and
undoubtedly its general use for the conduct of a liquor or other
business, with the knowledge, advice, agency, or consent of the
insured, would constitute an alteration of *“situation and circum-
stances,” and if the risks were thereby increased the policy pro-
vision would be violated. The defendant charges that the plain-
tiff’s tenant, one Condon, made numerous sales of liquor in the
insured property during the life of the policy, that the plaintiff
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had knowledge of this fact, and that the risk was thereby in-
creased. The plaintiff denies this charge, and the jury accepted
his denial. On disputed facts, the question of increase of risk by
change in situation or circumstances, as also the plaintiff’s knowl-
edge, etc., are for the jury. Gilman v. Commonwealth Ins. Co.,
112 Maine, 528 ; Atherton v. British America Assurance Co., 91
Maine, 289 ; White v. Phoenix Ins. Co., 83 Maine, 279; 26 C. J.,
558. The verdict of the jury upon this issue discloses no manifest
error and must be sustained.

EXCEPTIONS.

The exceptions here pressed are based on alleged errors in the
instructions of the presiding Justice. They cannot be sustained.
The conclusions of the Court upon the motion render the in-
structions objected to immaterial, and if as abstract principles
of law they were wrong, they were harmless and worked no prej-
udice to the defendant.

Motion overruled.
Exceptions overruled.

FreEp M. Day ws. Carr H. SCRIBNER ET AL.

Penobscot.  Opinion June 28, 1928.

CoxNTRACTS. PreabiNG. EvVIDEXCE. New Triar.
R. S. Cuar. 87, Sec. 103.

In an action on a contract express or implied, individual liability of defend-
ants may be established though the action is brought as on a joint liability.
Discrepancy between the contract declared on, and that proved, constitutes no
variance.

When a question of the sufficiency of the evidence to sustain a verdict is pre-
sented, the court will not weigh evidence, in the sense that triers of fact do,
nor will it review conflicting evidence, but will consider only that evidence
favorable to the party who gained the verdict.
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In the case at bar while there may have been credible evidence which might
have supported a verdict against one defendant alone, no fact in the evidence
for the plaintiff, reading that evidence as a whole, nor inference from any
proven fact, tended to indicate liability on the part of both defendants. The
evidence failed to show any mutuality between the defendants and the findings
of the jury were not warranted.

On general motion for new trial by defendant. An action to re-
cover for labor and for goods claimed by plaintiff to have been
furnished by him to defendants under a contract express or im-
plied.

Trial was had at the January term of the Superior Court for
Penobscot County. The jury found for the plaintiff against both
defendants and assessed damages for the plaintiff in the sum of
twenty-one dollars and forty-six cents.

After verdict, defendants filed a general motion for new trial.

Motion sustained. Verdict set aside. New trial granted.

The case fully appears in the opinion.

James G. O’Connor, for plaintiff.

Clinton C. Stevens, for defendant.

StrTiNg: WiLson, C. J., Puinsroox, Dun~N, STurcis, BasserT,
Partancary, JJ.

Duxx, J. The plaintiff sued these two defendants, as on a joint
liability from contract, for the labor of himself and his horses and
for goods sold and delivered. Joint plea of the general issue met
the declaration in the writ and traversed the promise alleged, while
specifications filed under a rule which the plaintiff had moved, ap-
prised him of the grounds of defense.

Upon the trial of the action the plaintiff might have established
by the preponderance of evidence that for the labor and the goods,
or either, he had a right of action in virtue of a contract, express
or implied, against the defendants jointly. Or, notwithstanding
that plaintiff had sued as on a joint liability, he might have estab-
lished the individual liability of either defendant, a statutory pro-
vision making this possible. R. S., Chap. 87, Sec. 103. The legal
effect of the statute is that discrepancy between the contract de-
clared on, and that proved, shall be deemed no variance. Palmer
v. Inhabitants of Blaine, 115 Maine, 287.
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Plaintiff prevailed on the theory of joint liability. The case is
here on motion by the defendants for a new trial. The motion re-
cites the usual grounds, but the brief of the defendants’ counsel
discusses not more than that, as the verdict is not sufficiently sus-
tained by evidence, the verdict is legally wrong.

When a question of the sufficiency of the evidence to sustain the
verdict is presented, this court will not weigh evidence, in the sense
that triers of fact do, nor will it review conflicting evidence, but
will consider only that evidence favorable to the party who gained
the verdict.

While there may have been evidence, within the province of the
Jjury to believe or disbelieve, which might have supported a verdict
against one defendant alone, no fact in the evidence for the plain-
tiff, reading that evidence as a whole, nor inference from any
proven fact, tended to indicate liability on the part of both de-
fendants.

The second defendant, thus to make distinction between the two,
was seen about the lumbering operation, for which it had been at-
tested that the work had been done and the goods delivered, and
plaintiff testified that the two defendants were they for whom he
had worked, and that the camp in the woods was theirs, but the
cross-questioning of the witness by the opposing counsel developed
that concerning the work and the goods alike, plaintiff had dealt
with but one of the defendants, and nothing in the dealing with this
" defendant involved or implied that the second defendant had rela-
tionship to the transactions. The statement made by the plaintiff,
while on the stand, that the camp was that of the two defendants,
cross-examination demonstrated to be a conclusion without basis.
Testimony by the plaintiff’s wife, which completed the evidence for
the plaintiff’s side, added nothing to the effect of the testimony
which the plaintiff himself gave.

The jurors do not appear to have been unfaithful to their oaths,
but to have been human. Besides testimony of the plaintiff in chief,
the use In cross-examination of certain personal pronouns in man-
ner to bear, in apparent rather than purposive meaning, reference
to the defendants jointly, and to supplies and property as jointly
belonging to them, seemingly led the jurors to overlook that at all
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events the defendants were not tied into the cause, because of the
lack of any showing of mutuality between them.
Let the mandate be,
Motion sustained,
Verdict set aside,
New trial granted.

Wirtriam G. MorEyY vs. MaiNne CENTRAL Rarnroap CoMPANY.

Androscoggin.  Opinion June 28, 1928.
FeperaL EmpLovers’ LiasiLiry Acr. MASTER AND SERVANT., NEGLIGENCE.

A railroad is not an insurer of the safety of the place which it furnishes for
the use of its employees. Its duty is to use due care to provide a reasonably
safe place, and having done so it fulfills its legal obligation to its servant.

In safeguarding its employees from injury a railroad is bound to use due
care to make its cars and their loads reasonably safe for the passage of its
brakemen, but it is not bound to anticipate and guard against every possible
danger, or such as no prudent person would reasonably expect to happen.

In the case at bar the plaintiff was familiar with his duties, the rules of the
road, and the usual incidents of the run he was making. It was clear
that the cars had passed through a snow storm. No rule of the road com-
pelled him to go over the cars as he did. His own evidence failed to prove
negligence on the part of the defendant, and justified the order of nonsuit.

On exceptions by plaintiff to nonsuit. An action of negligence
under the Federal Employers’ Liability Act, the plaintiff, a brake-
man employed by the defendant, claimed negligence in failure to
furnish a safe place in which to work. The case was before the
Law Court (125 Maine, 272) and verdict for plaintiff set aside,
motion for new trial by defendant being sustained.

Subsequently at the December term, Androscoggin Superior
Court, 1926, a second count was added to the declaration. At the
conclusion of the plaintiff’s evidence the presiding Judge ordered
a nonsuit, to which ruling the plaintiff seasonably excepted. Ex-
ceptions overruled.
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The case fully appears in the opinion.
Locke, Perkins & Williamson, for plaintiff.
White & Carter,

Perkins & Weeks, for defendant.

Srrrineg: Winsown, C. J., PmiLsroox, Duxw, Drasy, Sturacrs, JJ.

Stures, J. The plaintiff, employed by the defendant railroad
as head brakeman in a ring crew operating extra freight trains be-
tween Bangor and Waterville, on the morning of February 2, 1924,
fell from a flat car loaded with lumber and received injuries which
resulted in the loss of his left leg. The train was engaged in inter-
state commerce, and this action to recover damages for that injury
is brought under the Federal Employers’ Liability Act.

This case has already received the consideration of this Court
on a general motion filed after verdict for the plaintiff at the first
trial. Morey v. Railroad, 125 Maine, 272. At a new trial, upon
the defendant’s motion, the presiding Justice ordered an involun-
tary nonsuit, and the case is now here on exceptions taken to that
order.

Upon the issues raised by the original pleadings, the evidence
brought forward in this record is in all material respects the same
as that considered upon the motion. No reason, therefore, appears
for a reversal of the previous decision of this Court, Bryant v.
Paper Co., 103 Maine, 32, 35, and upon the first count of the decla-
ration the ruling below must be sustained.

At the second trial, the plaintiff amended his declaration by the
addition of a count in which he attributes his injury to the failure
of the defendant to remove snow and ice from the lumber from
which he fell, thereby failing (to use the language of the plaintiff)
“to provide the plaintiff a safe place to work.”

The defendant pleads the general issue, and in its brief state-
ment sets up special pleas of contributory negligence and assump-
tion of risk. The question here to be determined is whether, taking
the evidence most favorably for the plaintiff, a verdict on the
second count in the declaration could be permitted to stand. King
v. The Grocery Co., 126 Maine, 202; Whittemore v. Merrill, 87
Maine, 456.
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At the trial the plaintiff introduced his own testimony and four
photographs of the car from which he fell, and with certain admis-
sions stipulated upon the record rested. The evidence thus limited
supports a finding that on the morning of February 2, 1924, the
plaintiff was employed as a brakeman by the defendant Company.
He had been in their service since May, 1923, and was familiar with
his duties, the rules of the road, and the usual incidents of the run
which he was making on the morning he was injured. His crew ar-
rived at Northern Maine Junction at about 6 a.m., and took charge
of the west bound freight already made up. The train consisted of
fifty or sixty loaded cars, including, near the forward end of the
train, four flat cars of lumber, the last one being a Bangor and
Aroostook car, No. 70131.

At Newport, the first station west of the Junction, as the train
pulled out of the yards, the plaintiff left the engine and walked
down the train to relay the conductor’s signal to the engineer,
climbed to the top of a box car, relayed the signal, and started
forward over the cars. When he reached the lumber car 70131 he
went along the top of the load and started down over the forward
end, and says that in attempting to get down over the load of lum-
ber he stepped on the end of a piece of timber which was covered
with snow, slipped and fell beneath the car.

The photographs, Exhibits 1 and 4, portraying the car in ques-
tion and the forward end of its load, show that the lumber was of
varying lengths and sizes, with dimension stock piled at the bottom
and boards on top, and was so loaded that a recess was left on the
right forward end of the car where the hand-brake wheel stood.
About half way down this end of the load two 2 x 4 joists projected
forward, and on these timbers snow had accumulated. Above in two
places there were patches of snow on the edges of joists and boards,
but none of these patches appear to be in places where a person
could find a foothold.

The car was loaded as the varying lengths and sizes of the lum-
ber and the operation of the hand-brake made it necessary, and
there is no evidence that the snow-covered lumber ends were pur-
posely left projecting as a means of descent from the load. No
rule of the road compelled the plaintiff, in the performance of his
duties, to go forward to the engine over the cars. It was customary
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for brakemen to do it and it was not forbidden, but it was not re-
quired. On this occasion it was not even necessary from a practical
viewpoint, as the train was moving slowly and it was entirely pos-
sible for the plaintiff to drop down from the box car, run along the
train, and catch the engine before the train picked up speed.

Upon these facts the Court is not of opinion that the evidence
sent up in the record shows negligence on the part of the defendant
carrier. A railroad is not an insurer of the safety of the place
which it furnishes for the use of its employees. Its duty is to use
due care to provide a reasonably safe place, and having done so it
fulfills its legal obligation to its servant. Morey v. The Railroad,
125 Maine, 272 ; Sheaf v. Huff, 119 Maine, 469 ; Elliott v. Sawyer,
107 Maine, 195, 201.

The evidence brings this car of lumber from which the plamtiff
fell, down from Northern Maine in February, a section of the State
and season of the year marked by low temperatures and frequent
falls of snow. Railroads are there operated subject to all the inci-
dents of such climatic conditions, and open cars and their loads of
necessity at times accumulate snow and ice. In safeguarding its
employees from injury, the railroad is bound to use due care to
make its cars and their loads reasonably safe for the passage of its
brakemen, but it is not bound to anticipate and guard against
every possible danger, or such as no prudent person would reason-
ably expect to happen. Cowell v. The Woolen Co., 97 Maine, 543,
546.

The car or the lumber on it from which the plaintiff fell had un-
doubtedly passed through a storm and become partially covered
with snow, and here and there in isolated spots patches remained,
not in places of usual travel by train operatives, but in the recesses
of the load where it could not be reasonably expected foothold
would be sought. It was possible that a brakeman might seek it
out, and in stepping on it slip, but that danger, we think, was be-
yond the realm of reasonable probability, and to impose liability
upon the railroad for a failure to forsee and guard against so re-
mote a possibility would be to charge it as an insurer, which under
the law it is not. Morey v. The Railroad, supra; Sheaf v. Huff,
supra.

The plaintiff’s failure to prove negligence upon the part of the

Vol. 127—14



194 ABRMSTRONG 0. SUPPLY CORPORATION. [127

defendant justified the order of nonsuit, and a discussion of the ap-
plication of the doctrines of the assumption of risk and contribu-
tory negligence is unnecessary.

Exceptions overruled.

STiLLMAN ARMsTRONG 7s. Bancor Mirt SupprLy CORPORATION.

Washington. Opinion July 7, 1928.
PreapiNe. DEMURRER.

While it is necessary that all traversable facts should be laid on a particular
day, it is sufficient if the definite date to be thus fixzed appears once in the
declaration. It need not be repeated in terms each time that it occurs.

Purely clerical errors do not furnish a sufficient ground for demurrer.

A declaration in contract alleging improper material wsed in construction
and also alleging poor workmanship, in the same count, is not bad for duplicity.

On exceptions by defendant. An action of assumpsit for breach
of agreement to properly repair certain machinery. A special
demurrer was filed by the defendant. The presiding Justice over-
ruled the demurrer, to which ruling the defendant seasonably ex-
cepted. Exceptions overruled.

The case sufficiently appears in the opinion.

H. J. Dudley, for plaintiff.

William S. Cole, for defendant.

SitTiNg: PHILBROOK, DUNN, BARNES, BassETT, PATTANGALL, JJ.

Partancarnr, J. This case comes before the Court on defend-
ant’s exceptions to the overruling of a special demurrer. So
much of the declaration as is the subject of demurrer reads as
follows: “In a plea of the case, for that the plaintiff on Febru-
ary 11th, 1927, was, and for a long time prior thereto had been,
and still is engaged in the business of sawing lumber and laths at
said Vanceboro; and on said February — the defendant pretend-
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ing to be skilled in the work of repairing machinery, at Bangor,
in the County of Penobscot, State of Maine, and in consideration
that the plaintiff had then and there retained and employed the
said defendant to repair a certain piece of machinery, to wit, a
certain engine crank shaft, then and there used in and necessary
for the said business of the plaintiff, for a certain reasonable re-
ward to the said defendant in that behalf, to be paid by the plain-
tiff, the said defendant then and there undertook and faithfully
promised said plaintiff to repair said crank shaft with good and
proper material, and in a sound, substantial and workmanlike
manner ; and said defendant while pretending and undertaking as
aforesaid, and not regarding his said last mentioned promise and
undertaking, did carelessly and unskilfully perform its work, and
did not use good and proper material, and did not perform said
work in a sound substantial and workmanlike manrer, but wholly
refused and neglected so to do, in consequence of which the plain-
tiff was put to great expense, and suffered great damage,” etc.

Defendant complains:

(1) That the declaration is insufficient in allegation of time;

(2) That the declaration is insufficient in allegation of place;

(3) That the declaration does not allege in what respect the
machinery to be repaired was defective;

(4) That the declaration does not allege any particular ma-
terial which the defendant used or failed to use which was not
good and proper material ;

(5) That the declaration does not allege in what respect the
defendant failed to perform said work in a sound, substantial and
workmanlike manner ;

(6) That the declaration alleges two distinct breaches of duty,
namely (a) that defendant did not -use good and proper material
and (b) that defendant did not perform work in a workmanlike
manner, and that therefore the declaration is double.

Taking up the objections above stated in their order:

(1) It is of course true that it is necessary that all traversable
facts be laid upon some particular day. ‘“An indispensable rule
of pleading requires that every traversable fact must be alleged
as having occurred on some particular day, month and year.”
Gilmore v. Matthews, 67 Me., 517 ; Platt v. Jones, 59 Me., 232;
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Shorey v. Chandler, 80 Me., 409; Wellington v. Milliken, 82 Me.,
61. But the definite date thus fixed may be fixed by reference and
if it sufficiently appears in any part of the declaration and is
thereafter referred to, it need not necessarily be repeated in terms
each time that it occurs. It is apparent that the date, which de-
fendant complains is not definitely stated in the declaration and
which is the important date in question, is February 11th, 1927.
The declaration is sufficient on this point. Defendant’s com-
plaint in this respect is to a purely clerical error. “The intend-
ment of the declaration is clearly discernible from the language
used and that is all that the rules of pleading require. To give
effect to a clerical error despite the proof that it is an error and
against the true intent and meaning of the declaration as a whole
would not only be repugnant to common sense but a refinement
even of the theories of the old writers upon pleading.” Penley v.
Record, 66 Me., 414. ‘

(2) The allegation as to place is obviously sufficient. “Then
and there” plainly refers to “Bangor, in the County of Penob-
scot, State of Maine.”

(3) The remaining alleged faults in the declaration may all be
found in a form approved in 2 Chitty on Pleadings 266, Sixteenth
Edition. The instant declaration is apparently based on that
precedent.

This action is on a contract. Precedents relied upon by de-
fendant, in so far as they appear to support his argument, relate
to tort actions and are not applicable.

Exzceptions Overruled.
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StaTE oF MAINE ws. Harry A. Woon.

Aroostook.  Opinion July 9, 1928.

CriminaL Law. Avutorsy. FEvIDENCE.

Supreme Judicial and Superior Courts of this state have authority, in
criminal cases, to order the disinterment of bodies, for evidential purposes,
on the request of either the state or the respondent, notwithstanding an autopsy
has previously been made by a Medical Examiner, when it appears that such
prior examination is inconclusive as to important matters of fact.

The granting or refusal of such a request is addressed to the sound discretion
of the presiding justice to whom the petition is directed.

On exceptions by respondent.

Respondent was indicted for the murder of one Parker who
died from the effect of a bullet wound. The trial resulted in a
verdict of manslaughter. The cause came before the Law Court
on exceptions to the ruling of the presiding Justice dismissing a
petition filed by respondent, praying that an examination of the
body of Parker might be made by order of court.

Exceptions sustained.

The case appears fully in the opinion.

J. Frederick Burns,

Herbert T. Powers, for respondent.

Raymond Fellows, Attorney General,

Cyrus F. Small, County Attorney, for the State.

SitTiNg : WiLsonw, C. J., Duxx~, Drasy, Barnes, Patrancary, JJ.

Parraxcarr, J. On exceptions to the dismissed, for want of
jurisdiction, of a petition requesting an order for the disinter-
ment of a body for evidential purposes. The petitioner was in-
dicted for the murder of one Parker, who died from the effect of
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a bullet wound sustained by him. Trial was had, resulting in a
verdict of manslaughter. Petitioner’s defense was based on the
proposition that the deceased met his death by an accidenal shot
fired by a friend and companion. At the time of the shooting,
petitioner was standing directly in front of Parker with a loaded
rifle in his hands, which he claimed was never discharged. Parker’s
companion was standing directly behind Parker at the time of
the shooting and admittedly fired at least two shots from his re-
volver.

Two questions became of vital importance. First, was death
caused by a shot from a rifle or from a revolver. Second, was the
fatal shot fired from a position in front of or from behind the de-
ceased.

A careful autopsy might have enabled these questions to be an-
swered intelligently and definitely. No such autopsy was made.
The examination made by the medical examiner is correctly char-
acterized in the petition as “superficial.”

Prior to the trial, petitioner requested the State’s Attorney
for the County to permit the exhumation of the body in order
that competent physicians and experts acting in his behalf might
examine the wound sustained by Parker, which request was re-
fused. Since the trial, he has again requested the State’s At-
torney for the County, the Attorney General and the Medical
Examiner, to allow such exhumation for the purpose of making
a complete and thorough examination of the fatal wound in order
that the direction from which the bullet came might be determined
and the nature of the wound revealed. This request was refused.
Petitioner then filed, with the Justice presiding at the nisi prius
term of the Supreme Judicial Court next held after the term at
which trial was had, a petition setting forth the facts above stated
and requesting the court to order the body of Parker exhumed
for the purpose of full and complete examination and in order to
obtain the important information which should be revealed by
such examination. The State’s Attorney for the County moved
to dismiss this petition on the ground that the court was without
Jjurisdiction to grant the prayer of the petitioner. On this motion
and on the ground stated therein, the presiding Justice dismissed
the petition, to which action the petitioner filed exceptions.
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The only question before this court is as to the authority of
the court to grant the petition.

Under certain circumstances, disinterment of the body of a
deceased for evidential purposes may be ordered in civil cases.
Mutual Life Insurance Co. v. Griesa, 156 Fed., 398; Grangers
Life Insurance Co. v. Brown, 57 Miss., 308 ; 34 Am. Rep., 446;
State ex rel. Meyer v. Clifford Judge, (Wash.) 139 Pac., 650;
Painter et al v. U. §. Fidelity and Guaranty Co., (Md.) 91 Atl,
160. In the latter case, the court said, “Courts have never hesi-
tated to have a body exhumed where the application under the
particular circumstances appeared reasonable and was for the
purpose of eliciting the truth in the promotion of justice. There
are several reported cases where the courts have refused such an
examination while recognizing the right but deeming the applica-
tion to have been made at too remote a period of time with no at-
tendant circumstances to explain the delay.”

Assuming the authority of the court to order the disinterment
of a body for evidential purposes in a civil case, where property
rights only are involved, it could not be reasonably argued that
the court did not possess a like power in criminal cases where
liberty and even life itself may be involved.

In Salisbury v. Commonwealth, 79 Ky., 425, the trial judge
upon motion of the defendant ordered the coroner to exhume the
body and to cause an examination of it to be made upon the con-
dition that the defendant should pay the expenses thereof. The
appellate court sustained the order, but refused to grant the re-
quest of the defendant that the expenses should be paid by the
State or County.

In Moss v. State, (Ala.) 44 So., 598, the court denied a motion
requiring the sheriff to produce the skull of the deceased at the
trial, it appearing to the court that no good object could be at-
tained by such undertaking; but refused the request of the peti-
tioner as a matter of discretion and not for lack of jurisdiction.

“Where the question of the guilt or innocence of the accused
cannot be determined except by exhumation and autopsy of the
body of the deceased, the court may and should order the disin~
terment.” 8 R. C. L., 697.

The leading case directly in point is that of Gray, 4ppt. v.
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State of Texas, (Tex. Crim. App.) 114 S. W., 6385, quoted as
authority in 22 L. R. A,, 513, and 14 Ann. Cas., 471. In upholding
its authority to grant such a petition when it appeared that ex-
amination of the corpse might assist in ascertaining the guilt or
innocence of the accused, the court in this latter case said, “Courts
were instituted for the purpose of promoting justice, the as-
certainment of the truth in all controversies pending in such
tribunals, and for the protection of life, liberty, and property.
To fairly and rightly accomplish these laudable purposes, the
supreme desire and purpose is, and in every case should be, by
every consideration ‘and fair rule, to ascertain the very truth of
the matter in'controversy, and by such rules of evidence as will,
in their nature, accomplish this result. It will be conceded, of
course, that, if a body could not be exhumed when an indictment
was pending, and the grave made to yield up its secret, and an
examination made at the instance of the defendant, such ex-
humation and examination ought not to be made, in a similar case,
at the instance of the state. To do so would not only be mani-
festly unfair, but would be such a partial discrimination against
the defendant as would shock the moral sense of all fair-minded
men. And yet to refuse to the state authority, on a proper show-
ing and in a proper case, so to do, would, in many cases, permit
the most abandoned criminal to go unwhipped of justice, and
the law, in its weakness and impotence, to be made a by-word
and pure mockery.”

A trial before a jury is an investigation of matters of fact, its
sole purpose being to ascertain the truth. All competent evi-
dence tending toward that result should be produced. It is the
plain duty of prosecuting officers to make every effort to present
all of the facts and to assist the respondent in his effort to do the
same. The state is not endeavoring to prove the respondent
guilty. It is endeavoring to ascertain whether or not he is guilty.

It is not only within the power of the court to take such ac-
tion as shall tend to bring before it all that may assist in the
search for truth but it is its duty to do so. Any other theory of
law, any different course of conduct on the part of the court,
would cause judicial proceedings to receive and merit the con- ~
tempt of all right-thinking citizens.
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It is of course true that the action requested by the defendant
in this case should only be taken after careful consideration and
when such action seems essential to the administration of justice.
The question of the wisdom and necessity of granting such a pe-
tition must lie in the discretion of the justice to whom the petition
is addressed, but we do not hesitate to affirm that the court has
power to grant the petition. The fact that a partial and unsatis-
factory autopsy had, prior to the filing of the petition in this
case, been made by the Medical Examiner of the County, the
public official whose duty it was, under our statutes, to perform
such an act, in no way affects the authority of the court to com-
ply with petitioner’s request.

Ezceptions sustained.

Bexsamin L. BErMaN
vs.
Rovar W. BrapFoRrD.

Androscoggin. Opinion July 10, 1928.
Divorce. CoNTrACTS.

A contract made by an attorney at law with a husband to begin and pros-
ecute a libel for divorce in behalf of the latter’s wife is against public policy
and invalid.

Such contract, while not necessarily establishing collusion, is consistent with
it, suggestive of it, and goes far toward proving it.

On exceptions. An action of assumpsit on an account annexed.
The case was heard by the Justice of the Superior Court for the
County of Androscoggin without jury, with the right of excep-
tions properly reserved. No issues of fact were involved. Certain
rulings were requested by the defendant. The presiding Judge
rendered a decision denying all of these rulings and giving judg-
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ment for the plaintiff for Forty-Three Dollars and forty cents
with interest.

To the rulings and refusals to rule the defendant seasonably ex-
cepted.

Exceptions sustained.

The case sufficiently appears in the opinion.

Benjamin L. Berman, David V. Berman, Jacob H. Berman and
Edward W. Berman, for plaintiff.

Ralph W. Crockett, for defendant.

Sirrine: WiLson, C. J., Pamwerookx, Duxx, Drasy, Barwnes,
Parrancarr, JJ.

Deasy, J. The defendant employed the plaintiff, an attorney
at law, to begin and prosecute a libel for divorce against the de-
fendant himself, alleging as causes cruel and abusive treatment and
adultery. This action to recover for said services is defended on
the ground that such a contract of employment is against public
policy and, therefore, invalid. The defense must prevail.

The fact that the defendant and his wife had previously signed
so-called articles of separation is of no importance.

Except for one cause, impotence, divorces are granted only
upon proof of wrong doing by one spouse.

Before decreeing a divorce the Court must be reasonably satis-
fied that the libellant has been faithful to the marriage vows, that
the libellee has been guilty of one or more of the grievous offenses
against the marital relations specified in the statute, that there
has been no condonation, and that there is no collusion.

The mere fact that both parties are desirous of judicial sepa-
ration does not spell collusion. An agreement in good faith made
pending a libel and subject to the Court’s approval, relating to
property matters or to custody of children, is not collusive.

Collusion may consist in an understanding, express or implied,
that the Court shall be deceived by misrepresentation, exaggera-
tion or suppression of facts. Such collusion is not indicated in the
present case. But collusion, perhaps more commonly, takes an-
other form: it sometimes happens that the innocent party de-
plores the disruption of the family, is desirous of reconciliation,
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is ready to forgive and forget but yielding to the importunities,
threats or bribes of the guilty party signs on the dotted line,
comes reluctantly into court and tells her pitiful story.

The contract of employment involved in this case does not nec-
essarily establish such collusion, but it is consistent with it, sug-
gestive of it, and goes far toward proving it. Such a contract is
violative of public policy. This court is not willing to set its seal
of approval upon it.

No authority cited by counsel is opposed to the doctrine of this
opinion.

Egceptions sustained.

CurTis L. Ly~ncu
vs.
Harry B. STEBBINS.

Hancock. Opinion July 10, 1928.

CoNTRACTS. PERFORMANCE. REscissioN.

When two parties make mutual promises the performance of one or both
may depend wpon a condition precedent, such condition being sometimes called
a condition suspensory, because its mon-fulfillment suspends the operation of
the promise to which it is attached.

A promise by one party, for a consideration, to do or pay something on the
happening of a certain event binds the promisor, though he is not liable to its
performance while the condition is unfulfilled.

There can be no recovery in an ordinary common-law action for money not
due at the institution of the suit.

A mere refusal to pay money, even when the money is due, is not the repudia-
tion of a money contract and does not warrant a rescission.

In the case at bar from the testimony it was evident that the agreement, if
any, contemplated pecuniary gains to be made by the parties from operations
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to be carried on by the defendant upon wild or forest land acquired. The
finding of the jury that at the time of suit there was, under the agreement,
money due the plaintiff, was against the evidence and so contrary to law.
There was therefore no occasion to consider the points saved by the defendant
on exceptions.

On motion and exceptions by defendant. An action in general
assumpsit on an account annexed for services rendered by plain-
tiff under an alleged express contract concerning purchase and
profits from sale of certain real estate, later repudiated by the
defendant.

Defendant pleaded the general issue. On quantum meruit for
his services the plaintiff received a verdict of $10,375.

To certain instructions given, and to refusals to instruct as re-
quested, the defendant seasonably excepted, and after verdict filed
a general motion for a new trial.

Motion sustained. New trial granted.

The case sufficiently appears in the opinion.

Andrews, Nelson and Gardiner, for plaintiff.

Cook, Hutchinson, Pierce & Connell, for defendant.

Sirriveg: Winson, C. J., Painsroorx, Dux~, Barxes, Parran-
GALL, JJ.

Duxn, J. There were two counts in the declaration. The first,
a count upon an account annexed, wherein the claim was for re-
imbursement for the plaintiff’s services and expenses in connection
with the acquisition by the defendant, through bond buying and
under decree of foreclosure of the bond mortgage, of the title to
the real estate of the Cherryfield Lumber Company, to the de-
fendant’s profit. In practice the count upon the account an-
nexed is substituted for the money counts. Levee v. Mardin, 126
Maine, 133. Next came an omnibus count, with averment that this
and the other were for the same cause of action, the averment af-
fording a convenient way of referring to specifications. Cape
Elizabeth v. Lombard, Y0 Maine, 396, 400. And then, as an
amendment to the declaration, the partial specific statement, that
the defendant and the plaintiff entered into an (oral) agreement,
whereby if, by the aid of the plaintiff, it should be made possible
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for the defendant to acquire the aforesaid title at an advanta-
geous price, the defendant would share with the plaintiff the prof-
its to be derived; and notwithstanding full performance by the
plaintiff of his special agreement, yet since coming into ownership
in common tenancy of 105/140’s of the realty, and though nothing
remains for the defendant to do but to pay the plaintiff in money,
the defendant has ever refused to pay him.

Defendant plead the general issue.

In the course of the jury trial, counsel for plaintiff announced
that his reliance was the count upon the account annexed, but
whether counsel meant he so relied solely is not of consequence,
the plaintiff’s own showing falling short of sustaining either count.

From the testimony it is evident that in the agreement, if any
there were, the expression “profits to be derived” signified pe-
cuniary gains which the parties expected to make from operations
to be carried on by the defendant, or permitted by him to be car-
ried on, upon the wild or forest lands acquired, allowance being
made to the defendant for what he had paid therefor and for rea-
sonable charges and expenses. Profit from selling the real estate
may also have been within contemplation. This, however, is not
now of concern.

In witnessing, the defendant denied the agreement testified to by
the plaintiff, but the jury accepted the plaintiff’s version and
awarded him damages.

A condition may affect the performance of a promise. When
two parties make mutual promises the performance of one or both
may depend upon a condition precedent. Some writers call such
a condition suspensory, because its non-fulfillment suspends the
operation of the promise to which it is attached. Illustrations of
conditions of this kind are to be found in promises dependent upon
the act of a third party. Recovery for construction work may be
made dependent: upon the production of an architect’s certificate
(Smith v. Brady, 17 N. Y., 178), subject to the implied under-
standing that the certificate shall not be unreasonably or fraudu-
lently withheld (Nolan v. Whitney, 88 N.Y., 648; Chism v.
Skipper, 51 N.J., 1), and that its issue shall not be wrongfully
prevented. N. Y. &c. Sprinkler Company v. Andrews, 173 N. Y.,
25. A promise to pay an award is conditional upon the making of
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the award, and the arbitration, or some sufficient reason for the
want of it, is a condition precedent to right of action. Hood v.
Hartshorn, 100 Mass., 117. No rule is better established than
that a plaintiff can not recover in an ordinary common-law action
for money not due at the institution of the suit. Bacon v. Schep-.
flin, 185 Ill., 122 ; Stitzel v. Miller, 250 Ill., 72, Ann. Cas. 1912B,
412. All which tends to uphold, that if one man promise an-
other that, for a consideration, he will do or pay something on
the happening of a certain event, the promisor remains bound by
his promise, though not liable to its performance while the con-
dition is unfulfilled. Anson on Contract, 367.

There are instances, it is true, in which, if one party to an exec-
utory contract for the performance of labor, for the sale of
goods, or similar undertaking, repudiates it, and acceptance of
the renunciation works, in effect, a rescission, the injured party
may at once sue for and recover the value of whatever has been
done by him in performance of the contract. Listman Mill Com-
pany v. Dufrense, 111 Maine, 104; Poland v. Thomaston &c.
Company, 100 Maine, 133.

But where one party has entirely executed his contract for serv-
ices, while on the part of the other the contract remains execu-
tory in reference to the payment of money, the situation is
somewhat different from the case of the acceptance of the repu-
diation of an executory contract for the sale of goods, for work
done, or the like. A mere refusal to pay money, even when the
money is due, is not the repudiation of a money contract and
does not warrant a rescission. Daley v. People’s Association,
178 Mass., 13, 18.

It being plain on the argument of defendant’s motion for a new
trial that the verdict is against the evidence and so contrary to
law, there is no occasion to consider the points saved by the de-
fendant on exceptions.

Motion sustained.
New trial granted.
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Mamie Tayror’s Cask.

Kennebec. Opinion July 11, 1928.

WorkmEN’s ComPENSATION AcT. QuestioNs oF Facr. Avroprsy.

In cases under the Workmen’'s Compensation Act,in the absence of fraud, the
decision of the commissioner upon all questions of fact is final, provided there
i8 some competent evidence to support a decree. It may be slender but it must
be evidence, not speculation, surmise or conmjecture.

The decision of the commissioner will not be reversed when the finding is
supported by rational and natural inferences from proved facts.

An occurrence to be accidental must be unusual, undesigned, unexpected,
sudden.

An internal injury that is itself sudden, unusual, unexpected is none the less
accidental because its external cause is a part of the victim’s ordinary work.

It is the unusual, undesigned, unexpected or sudden results of the strain, not
necessarily the strain itself, which make the accidental injury mecessary under
the law.

Prior good health is evidence to be taken into consideration.

The Maine Workmen’s Compensation Act has no provision for an autopsy.
Refusal of the petitioner to consent to holding one is not a bar to receiving
compensation.

In the case at bar the finding of the commissioner that there was some causal
connection between the heavy lifting and the death of the petitioner’s husband
was based on some competent evidence and the inferences drawn by the com-
missioner therefrom were reasonable and rational.

On appeal from an affirming decree awarding compensation
under the Workmen’s Compensation Act. A petition of Mamie
Taylor as dependent widow of Fred J. Taylor, an employee of
Redington & Company, who died on January 10, 1925, from per-
sonal injuries alleged to have been sustained in an accident arising
out of and in the course of his employment. Compensation was
awarded by the Industrial Accident Commission and an affirming
decree filed. Appeal dismissed with costs. Decree below affirmed.

The case fully appears in the opinion.
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F. Harold Dubord, for petitioner.
Andrews, Nelson & Gardiner, for respondents.

SitTing: Winson, C. J., Dunw, Deasy, Stureis, Barnes, Bas-
SETT, PATTANGALL, JJ.

BasserT, J.  Appeal from the decree of a single justice affirm-
ing the decision of the Chairman of the Industrial Accident
Commission granting compensation for the death of the peti-
tioner’s husband, Fred J. Taylor.

The petitioner claimed that the death was due to a strain from
lifting a slate slab while at work. The defendants contended there
was no evidence of accidental injury or that death was caused by
the strain.

The commissioner after hearing found, “It is obvious that the
heavy lifting in question was a material factor in hastening his
death, or else that there was no causal connection whatever be-
tween the two, and that his death, so soon following, was a mere
coincidence at that time. Taking into careful consideration all
the factors in this admittedly rather obscure case, it seems more
probable than otherwise that some causal connection did actually
exist and it is so found.”

It is well settled law:

That in the absence of fraud the decision of the commissioner
upon all questions of fact shall be final. Maine Workmen’s Com-
pensation Act, R. S., 1916, Chap. 50, Sec. 34, as amended by Pub-
lic Laws 1919, Chap. 238; Butts’ Case, 125 Me., 245.

That there must be some competent evidence to support a de-
cree. It may be slender but it must be evidence, not speculation,
surmise, or conjecture. Mailman’s Case, 118 Me., 172; Butts’
Case, supra.

That the decision of the commissioner will not be reversed where
the finding is supported by rational and natural inferences from
proved facts. Mailman’s Case, supra; Patrick v. Ham, 119 Me.,
510; Hull’s Case, 125 Me., 135.

That an occurrence to be accidental must be unusual, unde-
signed, unexpected, sudden. Brown’s Case, 123 Me., 424 ; Brodin’s
Case, 124 Me., 162, 171.
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While the word accident is commonly predicated of occurrences
external to the body, and such external accidents may or may not
cause bodily injuries, yet an internal injury that is itself sudden,
unusual and unexpected is none the less accidental because its ex-
ternal cause is a part of the victim’s ordinary work. Brown’s
Case, supra.

Our court has therefore held that a strain or exertion of a la-
borer while at his work, which caused a cerebral hemorrhage,
Patrick v. Ham, supra ; Hull’s Case, supra ; or acute dilatation of
the heart, Brown’s Case, supra ; were accidents arising out of and
in the course of employment.

Turning now to the instant case, the record shows that Taylor
had been for a number of years employed as a general laborer in a
concern doing a furniture and undertaking business and was at
work with a fellow employee, named Pooler, putting a slate vault
into a grave. The bottom slab of the vault was seven and one-half
feet long, thirty-two inches wide and an inch and one-half thick
and weighed about four hundred pounds. It had been tipped up
on edge at the side of the grave to slide down into it, but it took an
angle and the upper corner of one end and the lower corner of the
other stuck in the frozen ground, wedging the slab. Taylor got
down into the grave and lifting at the level of his chest one end of
the slab, pivoted it on the other until the slab straightened and,
both ends clearing, slid down into the grave. He made no com-
plaint, remark or exclamation indicating that anything had hap-
pened, and continued to work with Pooler putting together the
_ pieces of the vault until noon when they went back to the store.

In Patrick v. Ham, supra; Brown’s Case, supra; and Hull’s
Case, supra, the workman was engaged in ordinary work and there
was no evidence of any unusual, undesigned, unexpected or sudden
occurrence in the course of it. In this case there appears to have
been such an occurrence and an attempt by the workman to over-
come it, so that the strain itself could be called accidental. But if
the strain were not accidental, it is the unusual, undesigned, unex-
pected or sudden results of the strain, not necessarily the strain
itself, which make the accidental injury necessary under the law.

The finding of the commissioner that there was in fact a strain
is supported by the evidence. ’

Vol. 127—15
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What evidence of its result was before the commissioner? Tay-
lor was forty-six years old, of normal weight, had been in good
health without indication of heart, chest or any other trouble.
He went to work on the vault about eleven o’clock in the forenoon
of Tuesday, December 30. As he and Pooler went into the store
at noon, Taylor indicated to an employee there was a pain in his
chest. At dinner at his home he complained of similar pain and
of difficulty in breathing. When he got back to the store at one
o’clock, he tried to put coal into the furnace but had to give up
and sit in a chair, complaining of pain in the chest. He went back
later to the cemetery and helped close the vault. He ate no supper
and remained at home the following day, suffering from pain in his
chest. The next morning Doctor Poulin, the family physician and
a physician and surgeon of twenty years’ experience, was called
in. He found Taylor groaning and holding on to his chest and
gasping for breath. Examination disclosed no trouble with heart,
lungs or abdomen. The doctor gave treatment to relieve pain and
any indigestion, strapped the chest, and on the same and the next
two days made visits, by which time the difficulty in breathing had
begun to subside. Taylor said he felt better and the doctor did
not call again. During the following week he was about the house
but complained of pain in the chest. On Saturday afternoon of
that week, January 10, starting to rise from his chair, he fell and
died instantly.

The petitioner refused to permit an autopsy.

Dr. Poulin testified that in his opinion Taylor’s death was
caused by pulmonary embolism, i.e., the blocking of the pulmonary .
artery or some of its branches by a thrombus or blood clot; that
a thrombus may be formed by anything that slows up the circula-
tion and might be formed by an injury to the blood vessels caused
by severe strain due to heavy lifting or over exertion; a thrombus
could form in the heart because of severe strain or acute dilation;
that it was possible and probable that he died of pulmonary em-
bolism and in his opinion the lifting was a material factor in
producing it.

Doctor Risley, called as an expert by the defendants, testified
that an embolism would have been disclosed by an autopsy and
without an autopsy the cause of death could not be determined;
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that without the evidence of an autopsy he would not say whether
he thought there was or was not an embolism or express an opinion
as to the cause of death; that the pain in the side would perhaps
indicate an embolism; that a thrombus could possibly be formed
by some injury, or by heavy lifting, and in the heart by such
lifting under some circumstances.

The evidence of what was the actual injury or immediate cause
of the death, as distinguished from the alleged initial cause, and
of the period of time within which results appear varies with each
case.

In Patrick v. Ham, supra, Patrick while lifting indicated there
was something wrong, fell over, walked to the storeroom, became
unconscious and died that evening without regaining conscious-
ness.

In Brown’s Case, supra, Brown while shovelling snow suddenly
became dizzy, faint and short of breath and felt pain in the heart
region, had to stop work and suffered some symptoms for three
days when a doctor diagnosed the case as acute dilatation of the
heart.

In Hull’s Case, supra, Hull for several hours worked in a
strained position turning jack screws under a heavy building.
Immediately following his completion of the work he complained
of not feeling well, worked on another job a half hour, collapsed,
and three days later died of cerebral hemorrhage.

In these cases determination of the actual injury was based on
diagnoses of physicians. In some of the cases, e.g. hernia, it has
been based on an operation. '

In Frank v. Chicago, M. & St. P. Ry. Co., 207 N. W., 87 (S. D.
1926), the injury was a thrombus in the femoral vein in the upper
part of the thigh resulting in varicose veins, the thrombus being
due, as alleged, to the strain of work which required pushing a
loaded wheelbarrow up an inclined plank. The court, while ad-
mitting that a distended blood vessel, if caused by strain and
resulting in injury, is just as much an accident as a broken blood
vessel so caused, held that the medical evidence did not bear out
the conclusion of the arbitration board and industrial commis-
sioner that the thrombus was due to the physical exertion as de-
scribed. The court says, “The medical authorities say labor will
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not cause a thrombus but that it results from infection. Even the
lay mind knows that a clot of blood will not form suddenly from a
strain . . . . The admissions of the doctors which appellant says
support the findings of the board of arbitration and commission
are (quoting) . . . . In the testimony of both it may be noted
that the doctors say that work might cause the injury, neither ex-
press an opinion that it did . . . . In the light of common knowl-
edge and all the circumstances of this case we do not feel that the
findings of the board and the commissioner can be sustained.”

The medical authority, as appears from the evidence of the
cited and instant cases, concerning causation of a thrombus,
differs. The cited case goes further in taking judicial notice of
what “the lay mind knows” or of “common knowledge” than we
can follow. Whatever may be the medical authority as to the
causes of thrombus, and whether the evidence in the instant case
or the cited case has the correct medical theory, the instant case
must be determined upon the record before us and not upon the
record before another court in another case. Shaw’s Case, 126
Me., 572.

Prior good health is evidence to be taken into consideration
and has been by this court. Larrabee’s Case, 120 Me., 242, 245,
Ballow’s Case, 121 Me., 283, 285. So in Poccardi v. Public Service
Commission, 84 S. E., 242 (W. Va.), L. R. A, 1916, 299.

A finding of the commission supported by the opinion of two
physicians is based on some evidence. Clark’s Case, 125 Me., 408,
410.

In the instant case there was an opinion of one doctor, not con-
troverted by the other doctor. Nor was there any contradiction
between them as to causes of thrombus. The opinion of the one
physician in Kelley’s Case, 123 Me., 261, as to whether the die had
in fact struck the foot, was an entirely different opinion from
that of Doctor Poulin in this case.

We think that the finding of the commissioner that there was
some causal connection between the heavy lifting and the death
of Taylor was based upon some competent evidence and the in-
ferences drawn by the commissioner therefrom were reasonable
and rational. Martin’s Case, 125 Me., 49

The defendants further contended that the petitioner prevented
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the holding of an autopsy and so prevented the adduction of
definite evidence as to the cause of death; that, while the Maine
Compensation Act is silent as to autopsies, refusal to hold an
autopsy is similar in principle to unreasonable refusal to submit
to proper medical and surgical treatment. Beauliew’s Case, 124
Me., 83.

While in that case the court held that it must be a refusal to
submit to proper medical or surgical treatment such as an or-
dinarily prudent man would submit to in like circumstances and
whether or not there had been such an unreasonable refusal is a
question of fact to be determined by the commissioner, and the
finding of the commissioner that Beaulieu had not unreasonably
refused was on the evidence justified ; and while in the instant case
the only evidence as to petitioner’s refusal to permit an autopsy
was her simple statement that she refused and there was no evi-
dence as to whether her refusal was under the circumstances
reasonable or unreasonable, a question which has arisen in some of
the states where the Compensation act has provisions for autop-
sies, it is sufficient for this case to say that our statute has no
provisions for an autopsy; and not permitting one to receive
compensation for an injury which proper medical or surgical
treatment would or might reasonably expect to terminate and not
requiring a petitioner to consent to hold a post mortem examina-
tion to obtain evidence of the cause of death are not in princi-
ple the same.

Appeal dismissed with costs.
Decree below affirmed.
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Sype’s Cask.

Androscoggin Opinion July 17, 1928.
WorkmEN’s CompeNnsaTioNn Acr. OrinioN Evibexce. Mepicar Tesrimony.

As held in Mamie Taylor’s case (the preceding case), if the finding of the
Commissioner is supported by rational and natural inferences from proved
facts it is final.

A finding based on speculation, surmise or conjecture will not be sustained.

The walue of opinion evidence is dependent on the reasons given for it. When
based on supposition, or on conclusions at variance with rational deductions
from undisputed facts it has no probative value.

While expert medical testimony is of great vaelue and importance it is not
absolutely essential in the establishment of truth, nor is it always essential to the
making of sound deductions.

The conclusions of the Commissioner if natural and rational will be sustained
notwithstanding its supporting evidence is not viseed by an expert.

In the case at bar the finding of the Commissioner that the strain caused
the appendicitis was upon the evidence in the case and in the light of medical
testimony a conclusion of speculation, surmise or conjecture and not based on
competent evidence.

On appeal. Petition of Charles Syde for compensation for in-
juries alleged to be due to a strain received by him in lifting a
motor from the floor to a display stand, which strain he alleged
caused appendicitis and an operation therefor. After hearing,
compensation was awarded by the Industrial Accident Commis-
sion, and an affirming decree filed. The cause comes before the Law
Court on appeal from the affirming decree. Appeal sustained.

The case appears fully in the opinion.

Harold L. Redding, for petitioner.

Reginald H. Harris, for respondants.

Sitring: Winson, C. J., PuiLBroox, DuxwN, Barnes, BasserrT,
ParraNcary, JJ.
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BasserT, J.  Appeal from the decree of a single justice affirm-
ing the decree of the Associate Legal Member of the Industrial
Accident Commission granting compensation.

The petitioner, an employee of a corporation dealing in auto-
mobiles, claimed that in lifting a motor from the floor to a display
stand he received a strain, which caused appendicitis and an op-
eration therefor.

The same principles of law apply to this case as to Mamie
Taylor’s Case, 127 Me., which was also a case of alleged injury
due to strain. In that case the question was whether the strain
caused an injury, the determination of the nature of which and
whether such injury caused death being based on diagnosis. In
the instant case the question is whether the strain caused an in-
jury the nature of which was definitely determined by an operation.

The question for determination is whether there was some com-
petent evidence upon which the finding of the commissioner, that
there was causal connection between the strain and the appendi-
citis, can be based and can be “supported by rational and natural
inferences from proved facts,” or whether the finding was “specu-
lation, surmise or conjecture.” Mailman’s Case, 118 Me., 172;
Butt’s Case, 125 Me., 245 ; Strout’s Case, 126 Me., 579.

The alleged accident occurred in the early afternoon of Satur-
day, April 30. The motor weighed from three hundred and fifty
to four hundred pounds. Syde at one end of the motor and a co-
employee at the other lifted it from the floor to the display stand,
which was of such height that Syde could not lift the motor up
on to it, standing flat on his feet, but rose on his toes and lifted
higher still with his arms and full strength. As he was about to
set the motor down on the stand he felt a pain in his right groin
and remarked to his co-employee he thought he had snapped some-
thing. The pain was so severe he was obliged to quit work, went
home and laid down. He went to the garage the next day but did
no work and, not feeling well, went home-again in the afternoon.
He was at the garage the most of the forenoon on the following
day but did no work requiring lifting and felt so mean he con-
sulted in the afternoon a doctor who made an examination and a
few hours later operated for appendicitis. Syde was laid up four
weeks.
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Prior to the lifting Syde was apparently in good health and
never had had appendicitis before to his knowledge.

The doctor, who operated and attended, testified that from the
history of the case given him by Syde and from the fact that he
had not had appendicitis before, he expected, as he began the
examination to find hernia but all the symptoms found on the ex-
amination pointed to appendicitis, which conclusion was confirmed
by a blood test that showed the necessity of immediate operation.
He found the appendix acutely inflamed and distended to twice
its normal size. He did not find in it any pus, fecal matter, gas or
other content, nor did he find any adhesion indicating a prior
attack. This appendix was on the inner side of the caecum, the
sac which makes a connection between the small and large in-
testine, and its position therefore was about half way through the
body. An appendix is a flexible, wormlike appendage from the
lower end of the caecum, is composed of muscle and mucous mem-
brane, and surrounded by flexible substances.

He was of the opinion that the inflammation had started within
two days, the time since the lifting and was caused by a sudden
severe strain in the lifting. “That is what I attribute it to. The po-
sition that the man was standing in and straining on his toes and
bringing the abdominal muscles into play at that moment, I would
call traumatism, that is, the injury to those parts below the con-
tracted muscles, just like if the muscles were contracted tightly
and the man should fall on the corner of the table or a chair. That
is traumatism and to my mind that is the same thing and it weak-
ened that place or brought congestion there and with the contents
of the bowel, some of the material passed through the lumen of the
appendix and appendicitis resulted.”

He was carefully examined to ascertain the reasons for his
opinion and to explain how the appendix, formed and located as
it was, could be subject to contact from and be injured by tight-
ened, contracted abdominal muscles, which would, as he admitted,
give even pressure from such contraction. His answers showed
that he assumed some facts which were different from the undis-
puted facts of the evidence, that the rational, natural conclusions
to be drawn from some of the undisputed facts were contrary to
the conclusions he drew and that some of his conclusions were, as
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he said, “getting into the realm of supposition” and that no rea-
son, which he gave, seemed a natural, rational inference and
conclusion from the undisputed facts.

The value of an opinion may be much increased or diminished
by the reasons given for it. Palmer v. Blanchard, 113 Me., 380.
Its value may be diminished to the point where it has no probative
value.

We think that was the result here and the opinion of the doctor
was not of probative value to prove a causal connection between
the strain and the appendicitis.

One other doctor, who had nineteen years’ experience and had
operated may times for appendicitis, called as an expert by the
defendant, testified that while he would not “say it was out of
the bounds of possibility,” he had never met a case where the
appendix was inflamed by a strain of the abdominal muscles. He
had seen it caused by a traumatic blow which had ruptured some
of the vessels.

Expert medical testimony is not absolutely essential to the
establishment of truth. It is not always essential to the making
of sound deductions. It is of very great importance and of value.
The commissioner’s conclusion, if natural and rational, must
stand “notwithstanding its supporting evidence is not viseed by an
expert.” Swett’s Case, 125 Me., 389, 391. We think that the
medical testimony in this case was, as to the causal relation be-
tween the strain and the appendicitis, speculation, surmise or
conjecture.

The commissioner in his decree found that “the strain was so
bad as to cause immediate cessation of labor although employee
tried to work after that and the operation came very shortly
thereafter................. There appeared no other cause for
the injury.”

The strain either caused, or aggravated and accelerated, or
coincidentally revealed the appendicitis.

There was no evidence of or claim that theré was an existing
condition at the time of lifting which was accelerated. See Orff’s
Case, 122 Me., 114.

We think that finding the strain caused the appendicitis was
upon the evidence in the case and in the light of the medical testi-
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mony a conclusion of speculation, surmise or conjecture and not
based upon competent evidence.
In Fritz v. Rudy Furnace Co., 118 N.W., 528 (Mich.), the
evidence differed from that in the instant case.
Appeal sustained.

MarTHA F. WESTON

vs.
JEssie E. McLain.

Lincoln. Opinion July 18, 1828.
MORTGAGE FOR SUPPORT. Possesston. FORECLOSURE.

In a real action by a mortgagee to recover possession of the mortgaged
premises after attempted foreclosure of the mortgage and expiration of the
statutory period for redemption, the condition of the mortgage being lto pro-
vide support on the premises for the mortgagee and her husband during
their lives, the mortgagee must show a breach of the condition and that she
is entitled to possession.

Where it is provided in @ mortgage given for support that the support shall
be furnished on the premises described in the mortgage, the implication is
clear that it was the intention of the parties that the mortgagor should re-
tain possession until a breach of the condition because possession is absolutely
necessary for the performance of the condition and the mortgagee cannot
maintain an action for possession, so far as it is based upon the mortgage,
unless breach of the condition be shown.

The burden of proving the breach in such action by the mortgagee is on the
mortgagee 'whether foreclosure has or has not been completed.

If the evidence shows that the condition has been broken and no fore-
closure has been begun, conditional judgment may be awarded. If it appears
that foreclosure has been begun before action was begun and conformably to
R. 8. Chap. 95 sections five and seven, judgment is entered at common law.
If the foreclosure has been legally completed and the period of redemption
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has expired, the mortgagee recovers judgment for possession as at common
law and holds title free from right of redemption.

A mortgage given for support of the mortgagee upon the premises may be
foreclosed by any of the statutory methods and the mortgagee’s burden of
proving breach is not shifted by the method adopted. The words “by any of
the methods now provided by law” in the convenant of the mortgage in the
case at bar are only declaratory of the rights given by the statutes.

On report. A real action to recover possession of certain real
estate to which the plaintiff claimed title by virtue of a mortgage
given by the defendant to her and her husband, foreclosure of
said mortgage after her husband’s decease and the expiration of
the statutory period for redemption.

The case was reported to the Law Court on an agreed state-
ment of facts with the stipulation that “if the plaintiff must
show a breach of the condition of the mortgage, this action is to
be remanded to the Court at nisi prius for trial of the cause.”

So ordered.

The case is fully stated in the opinion.

Emerson Hilton,

Weston M. Hilton, for plaintiff.

Harold R. Smith, for defendant.

SirTing: Witson, C. J., Pritsroox, Drasy, Sturcis, BARNES,
BasseTT, JJ.

BasseTtT, J. Real action. The case comes before this court
upon an agreed statement.

From it and the writ, pleadings, mortgage, notice of and record
of the foreclosure, it appears as follows:

The plaintiff claims title and right of possession to the real
estate described in the declaration by a mortgage from the de-
fendant to her and her husband, foreclosure by her after her hus-
band’s decease, and expiration of the statutory period for re-
demption.

The defendant claims that the condition of the mortgage was to
support the plaintiff and her husband upon the premises during
their lives and that he is rightfully in possession to perform the
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condition; that the plaintiff left the premises and refused to be
supported thereon and there has been no breach of the condition.

The mortgage, of which the plaintiff and her husband were
grantees, contained these provisions:

“ProvipEp NEVERTHELESS, that if the said Jesse E.
MecLain, his executors and administrators shall at all
times during the natural lives of the said Daniel S. Wes-
ton and Martha F. Weston, well and sufficiently support
and maintain the said Daniel S. Weston and Martha F.
Weston, upon the aforesaid premises and them provide
with meat, drink, clothes, nursing, medicine and other
things necessary for their comfortable support, and give
each a proper and suitable burial, then this Deed shall
be void, otherwise shall remain in full force. And the
grantor covenants and agrees with the said grantees that
the right of redeeming the above mortgaged premises
shall be forever foreclosed in one year next after the
commencement of foreclosure by any of the methods now
provided by law.”

After the death of the husband, the plaintiff, on September 13,
1924, served upon the defendant by attested copy notice of fore-
closure for condition broken, and on September 23 recorded the
original notice and officer’s return, as provided by statute, and
brought this action September 25, 1925, after the expiration of
the period of redemption.

The defendant claims that the plaintiff must show a breach of
the condition of the mortgage to maintain her action. We think
this is correct.

To maintain the action she must be entitled to possession. R.
S. 1916, Chap. 109, Sec. 5. Hurd v. Chase, 100 Me., 561.

Where, in a mortgage given for the support of the mortgagee,
it is provided that the support shall be furnished upon the prem-
1ses described in the mortgage, the implication is clear that it was
the intention of the parties that the mortgagor should retain pos-
session until a breach of the condition, because possession is ab-
solutely necessary for performance of the condition, and the mort-
gagee cannot maintain an action for possession, so far as it is
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based upon the mortgage, unless it be shown there was a breach
of the condition. Poland v. Davis, 99 Me., 345 ; Davis v. Poland,
102 Me., 192, 195 ; Powers v. Hambleton, 106 Me., 217, 221.

The burden of proving the breach in such an action by the
mortgagee is on the mortgagee. Poland v. Davis, supra.

The mortgagee must prove a breach of the condition, whether
he brings the writ of entry to take possession for foreclosure or
to get possession after foreclosure, because to obtain possession
in either case he must prove that he is entitled to possession and
that the condition had been broken when the action was com-
menced. R. S. 1916, Chap. 95, Sec. 9.

If the evidence shows that the condition has been broken and
no foreclosure has been begun, conditional judgment may be
awarded. If it appears “that the owner of the mortgage pro-
ceeded for foreclosure conformably to section five and seven be-
fore the suit was commenced,” judgment is entered as at common
law. Mitchell v. Elwell, 103 Me., 164, 169. If the foreclosure
has been duly and legally completed and the period of redemption
has expired, the mortgagee recovers judgment for possession as
at common law and holds title free from the right of redemption.

The burden on the mortgagee of proving a breach is the same
whether the foreclosure has or has not been completed; it is im-
material whether the mortgage was foreclosed or not.” Poland v.
Davwis, supra, page 347.

A mortgage given for support of the mortgagee upon the prem-
ises may be foreclosed by any of the statutory methods and the
mortgagee’s burden of proving a breach is not shifted by the
method adopted. The words “by any of the methods now pro-
vided by law” in the covenant of the mortgage above noted are
only declaratory of the rights given by statute.

The agreed statement contained the stipulation that “if the
plaintiff must show a breach of condition of the mortgage, this
action is to be remanded to the court at nisi prius for trial of the

cause.”
So Ordered.
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CuarLEs LEVENTHAL

.
Asraram LazaroviTcH.

Cumberland. Opinion July 18, 1928.

CONTRACTS. MODIFICATION. REscission.

In an action to recover for labor and materials furnished in doing the metal
and roofing work in remodeling a building, a contract for the work having
been entered into, but various changes and substitutions of items and materials
having been subsequently made,

Held:

The plaintiff was bound by his contract to complete the items specified
therein, unless modified or waived by agreement, at the contract price. The
evidence does not disclose that the contract was rescinded or abandoned.

On the items claimed as extras and as to those in dispute, the jury found
for the plaintiff, but it clearly failed to take into consideration that the con-
tract, except as modified by the parties, was still in force.

On general motion for new trial by defendant. An action on
the case to recover the sum of $1,114.17 alleged by plaintiff to be
due him according to an account annexed.

A verdict of $1,060.83 was rendered for the plaintiff, and the
defendant filed a general motion for new trial.

Motion sustained unless the plaintiff shall within ten days after
receipt of the mandate from the Court file a remittitur of all over
the sum of $713.72.

The case appears fully in the opinion.

Israel Bernstein, for plaintiff.

Harry 8. Judelshon,

Edward J. Harrigan, for defendant.
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Sirrive : Winson, C. J., PaiLsrook, Duny, Deasy, PaATTaNGALL,
JdJ.

WiLson, C. J. An action to recover for labor and materials
furnished in doing the metal and roofing work in remodeling a
large business block in the city of Portland into an apartment
house. The declaration contains an account annexed setting
forth labor‘and materials furnished to the amount of $3,314.17
with credits of $2,200.00, leaving a balance alleged to be due of
$1,114.17; and also a money count in the usual form. The jury
awarded a verdict for $1,060.38. The case is here on a motion for
a new trial on the usual grounds.

The evidence discloses that a contract was entered into be-
tween the parties under which the plaintiff was to do the metal
and roofing work for the sum of $2,200, which included certain
specified items, and that the plaintiff also did certain other work
admitted to be in addition to what was required in the contract,
and for which he was entitled to extra compensation. While
there was some controversy about certain small items claimed as
extras, after a careful examination of the record this Court can
not say the jury was clearly wrong in allowing the plaintiff com-
pensation for substantially all the items charged in the account
annexed in addition to those specified in the contract.

The main controversy arises over three items enumerated in
the contract and whether the contract was violated by the defend-
ant or abandoned by the parties and the plaintiff is entitled to
compensation for the labor and materials furnished in completing
the several items enumerated in the contract as though no con-
tract had been entered into. The jury evidently disregarded the
contract and allowed the plaintiff to recover under his account
annexed.

The first item in dispute is connected with certain substitutes
for ten ventilators furnished in place of those specified in the con-
tract, which substitutes the defendant now claims are worthless.
The plaintiff testified the substitution was done with the consent
of the defendant and with his {ull knowledge, in which he was to a
certain extent corroborated by his assistant. The jury evidently
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accepted the plaintiff’s version. They saw and heard the wit-
nesses. We can not disturb the verdict on this ground.

The second item relates to a change in the ventilation or meth-
od of carrying out the fumes of seventy gas ranges in the several
apartments. The contract provided for hoods over the ranges
and connections with air shafts running to the roof. The build-
ing inspector of the city of Portland, however, refused to ap-
prove of this method and ordered eleven metal risers installed
running up through the building to the roof to be connected di-
rectly with each gas range, and eliminating the hoods.

The defendant contended that the plaintiff agreed to make this
change without extra charge, as he said the expense of installing
the risers and connections would be less than the sum specified in
the contract for the hoods and connections. The price specified
in the contract for installing sixty-five hoods and connections
was $325.

The plaintiff denied that he agreed to make the change without
extra compensation and claimed that by reason of a relocation
of the ranges at different points than indicated on the plans on
which he based his bid for the hoods and connections, the expense
of the risers with connections was much greater than for install-
ing the hoods, and claimed in his account annexed the sum of
$825.00 for making this change.

The jury must have again believed the plaintiff and found that
not only he did not agree to make the change without extra charge,
but that the expense was much greater than the sum for which the
plaintiff had agreed in his contract to install the hoods.

If the jury believed the plaintiff’s version as to this change, then
the plaintiff was entitled to a fair compensation for installing the
risers and connections regardless of what he agreed to install the
hoods with connections for. The plaintiff claimed $825 for in-
stalling this item, or $500 in addition to what he agreed in his
contract to install the hoods and connections.

The witnesses for the defendant directed their evidence chiefly
to proving that the expense of installing the hoods and connections
was much greater than a reasonable cost of installing the risers
and connections, as supporting the defendant’s contention that
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the plainEiﬁ" agreed to make the substitution without additional
expense. But the jury found against the defendant on this point.
At Jeast all the witnesses agreed that the expense of installing the
metal risers and connections was considerably in excess of the
price fixed in the plaintiff’s contract for installing the hoods and
connections ; the defendant’s witnesses estimating this extra cost
as approximately $165.00 and the plaintiff’s expert as $459.80.

It is impossible to compute what was a reasonable cost of this
item from the record. The sum claimed by the plaintiff and the
estimated cost of his expert seems large; but the jury must have
accepted it, or at least the estimate of the plaintiff’s witness, in
place of the estimate given by the defendant’s experts, who ap-
parently did not make a thorough examination of the existing
conditions. This Court can not say from the evidence that the
jury was clearly wrong in rejecting the estimates of the defend-
ant’s witnesses; nor can it from the record by computation de-
termine any sum between the estimates of the experts on each side
as being the more nearly correct.

It is agreed that two certain items specified in the contract were
not fully performed. The non-performance appears to have been
waived so far as this case is concerned. As to the larger, for
covering forty-four air shaft doors and frames, the plaintiff testi-
fied he did this work in part until stopped by the defendant, and
before ordered to stop had done work thereon amounting to $78.00,
for which the jury may have properly allowed him, if they be-
lieved his testimony. The balance of these two items amounting
to $113 the defendant claimed should not be allowed. Evidently
the jury did not allow it in their verdict; nor did the plaintiff
claim it in his account annexed.

We think the plaintiff was clearly bound by his agreement to
complete the items specified in his contract, for which he was en-
titled to receive $2,200, or if we omit the items for hoods, of $325
and for the air shaft doors, of $176.00, and elevator shaft flash-
ings, of $15.00, he would be entitled to receive $1,684.00 under
his contract.

The record does not show such a modification of the contract
as would warrant its rescission or a claim of abandonment so as to

Vol. 127—16
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permit the plaintiff to recover on his account annexed for the
items covered by the contract. He is still bound by it except as in
respect to the gas range hoods and air shaft doors and elevator
shaft flashings, it is shown to have been modified or waived by the
parties.

The jury evidently failed to take this into consideration in
awarding their verdict. The total claimed by the plaintiff for ex-
tra labor and materials, including such sums as the jury was
warranted in awarding for the work done on the air shaft doors,
and in constructing the metal risers and gas range connections
could not have exceeded $1,229.72. If to this be added the amount
due under the contract for the items completed of $1,684.00, the
maximum amount the plaintiff was entitled under his contract and
for extras could not, upon the record in this case, have exceeded
$2,918.72. Of this amount he has received $2,200, leaving the
maximum amount for which he was entitled to recover of $713.72,
Unless the plaintiff shall, within ten days after receipt of the
mandate of this Court, file a remittitur of all of the verdict in ex-
cess of $713.72, the motion for a new trial will be sustained.

Epwarp ILEs
8.
Nicora ParerMmivo.

Androscoggin. Opinion July 18, 1928,
Moror Vemicres. Liasmiry oF OwNER. AGENCY.

In order to recover for damages sustained in an automobile collision where
the defendant is not driving nor a passenger in the car, the plaintiff must show
that the person driving the car at the time of the accident was the servant or
agent of the defendant and in the performance of duties arising from such re-
lationship.
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In the case at bar although the car was registered in the name of the de-
fendant, and he was a part owner thereof, the evidence failed to show any
relationship of servant or agent between the defendant and the driver of the
car at the time of the accident.

On motion by defendant for new trial. An action to recover
damages done to the plaintiff’s automobile as a result of a collision
with an automobile partly owned by defendant, registered in his
name and operated by his daughter.

Trial of the case resulted in a verdict for the plaintiff for Four
Hundred and Twenty-eight Dollars. After verdict the defendant
filed a motion for new trial on the usual grounds.

Motion granted.

The case sufficiently appears in the opinion.

Benjamin L. Berman, David V. Berman, Jacob H. Berman,
and Edward J. Berman, for plaintiff.

Albert Beliveau, for defendant.

Sirrine: Wiwson, C. J., PHILBROOK, Duny, DErasy, BArRNEs,
Parrancarr, JJ.

PuiLeroox, J. This is an action to recover compensation for
damages sustained by reason of an automobile collision. Defend-
ant was not in nor driving the car which caused the damage. The
plamtiff was awarded a verdict and the case is before us upon de-
fendant’s motion to have that verdict set aside. The defendant
relies upon the failure of the plaintiff to prove that the driver of
the car was the servant or agent of the defendant when driving the
same.

The car in question was registered in the name of the defendant,
but as to its ownership the uncontradicted evidence shows that it
was owned jointly by the defendant and the husband of the driver,
the latter being the married daughter of the defendant, who, with
her husband and children, lived in a rent other than that in which
the defendant lived, and formed no part of the defendant’s house-
hold. When the car was bought it was with the distinct under-
standing that either owner might use the car at his pleasure. Each
had a key to the garage in which the car was housed.

On the day of the accident the married daughter was on her way
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to attend a wedding, and some members of the defendant’s family
were accompanying her with the same intent. The record falls
short of establishing any relationship of servant or agent between
the defendant and the driver of the car at the time of the accident.
The verdict is clearly wrong and the mandate must be

Motion granted.

JouN BLACKER
8.

Oxrorp PareEr ComPaNY.

Cumberland. Opinion July 18, 1928,

MASTER AND SERVANT. NEGLIGENCE. AssumrerioNn oF Risk.
Questions For CoUurT AND JURY.

Whether or not an employer has fulfilled his obligation to exercise due care
in furnishing a suitable place in which employees may do their work, depends,
in a large degree, on the nature of the employment. The degree of safety pro-
vided must be consistent with the peculiar circumstances of each case.

When a place of work originally safe is rendered unsafe by the acts of em-
ployees, the employer is not liable.

The question of negligence of either plaintiff or defendant, ordinarily of fact,
becomes a one of law and for the court, when the facts are undisputed and but
one inference can properly be drawn therefrom.

In the case at bar the evidence disclosed no failure on the part of the defend-
ant to exercise reasonable care in furnishing either a safe place in which to
work or proper appliances with which to work. The plaintiff must be held to
have assumed the obvious risk of that happening which did happen, and which
any reasonably intelligent person would know must happen if the work was
carried on as the plaintiff carried it on.

On exceptions and general motion for new trial by defendant.
An action to recover for personal injuries sustained by plaintiff,
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an employee of defendant, while engaged in loading pulp wood
from a pile or stack that had been sluiced down a mountain side.

Plaintiff alleged failure on the part of the defendant to exercise
reasonable care in providing a safe place to work, safe appliances
for the work, and to properly instruct plaintiff in his duties. At
the close of plaintiff’s evidence, counsel for defendant moved for
a directed verdict for the defendant. The Court overruled the
motion and the defendant seasonably excepted.

The jury found for the plaintiff assessing damages in the sum of
$2,200. .

A general motion for new trial was filed by the defendant.

Motion granted. New trial ordered.

The case fully appears in the opinion.

Richard E. Harvey, for plaintiff.

Ralph T. Parker, for defendant.

Sirring: Wison, C. J., Purusrookx, Duxy, Drasy, Barxes,
ParrangaLy, JJ.

Parraxcary, J. Verdict for plaintiff. Case comes forward on
exceptions to the refusal of the trial judge to order a verdict for
the defendant and on general motion. Exceptions and motion
involve the same question. The case may, therefore, be as well con-
sidered on the motion, the sole issue before this court being whether
or not there is evidence sufficient to support the verdict.

This was a common law action brought to recover damages for
injuries sustained by the plaintiff while engaged in loading pulp-
wood for the defendant. Owing to the nature of the employment,
The Workmen’s Compensation Act does not apply. Section 4,
Chapter 50, R. S. 1916.

The facts may be briefly stated. The pulp wood in question lay
in an irregular mass near the highway. The pile was about five
hundred feet in length and two hundred in width, the average height
being about four feet and the extreme height sixteen feet. The ac-
cident occurred in February when the wood was more or less
covered with snow and the whole mass, to a considerable extent,
frozen together. Alongside the road and to prevent the wood
blocking the highway, a portion of it had been piled in tiers, which
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operated as a retaining wall, keeping the remainder of the wood in
place.

Plaintiff, with others, was engaged in taking wood from this pile
and loading it on sleds on which it was to be conveyed to defend-
ant’s mill. During the first two days that he was so employed the
outside and lower tiers were largely removed by him and those who
worked with him. On the third day, the upper portion of the pile
fell, plaintiff was caught beneath it and suffered serious injury.

On these facts plaintiff claims to recover, on the ground: First,
that the defendant failed to use reasonable care in providing a
reasonably safe place in which he could do his work ; Second, that
defendant failed to warn or instruct him as to the danger to
which he was exposed, and, Third, that defendant failed to supply
him with safe appliances with which to perform the duties in-
cumbent upon him.

Defendant claims that it was free from negligence; that what-
ever danger there was in connection with the work was plainly ob-
servable; and that the plaintiff assumed the risk of such danger
when he entered upon the employment and that defendant’s own
negligence was the cause of the accident.

It is, of course, the duty of the employer to exercise reasonable
care in furnishing a reasonably safe place in which employees may
do their work, but in determining whether or not an employer has
failed in his duty in this respect, the nature of the employment
must be taken into account.

There is very little manual labor performed under conditions
which entirely eliminate the possibility of accident. The deck of a
ship, the cab of a locomotive, the staging upon which the carpenter
or painter stands, are all places of danger, yet they may be made
as reasonably safe as the duty of the employer to the employee de-
mands. Axemen in the woods, river drivers bringing logs to mar-
ket, men employed in mills in which logs are manufactured into
boards or wood made into pulp and paper are all engaged in more
or less hazardous undertakings, and employers in providing places.
where employees are to perform their work are only required to
use due care in providing for that reasonable degree of safety
which is consistent with the nature of the employment.

The legal standard governing the master’s duty is that of ordi-
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nary care with the respect to the exigencies of the situation. The
relation of master and servant does not impose on the master the
obligation to guarantee that the servant will never sustain any -
jury in discharging the duties of his employment. Snowdale v. Box
Board and Paper Company, 100 Maine, 300.

There is nothing inherently dangerous in an irregularly piled
mass of pulp wood. To be sure if the bottom is disturbed, the top
will fall, but that does not satisfy the proposition that one employed
to move the wood was not provided with a reasonably safe place in
which to work. If the place of work became unsafe, it was made so
by the acts of the plaintiff and his fellow workmen. We cannot hold
the employer negligent on this score. Welch v. Bath Iron Works,
98 Maine, 361.

Nor was there need of giving plaintiff warning or instructions
concerning such danger as did exist. It was obvious to the most
casual observer. It is urged that plaintiff was inexperienced in
this class of work, but there was no need of expert knowledge here.
The risk of the wood sliding down after the supporting and outer
tiers were removed was apparent to any normal mind.

“An employee of mature age working at taking down tiers of
pulp twelve feet high must be held to have known that there was
danger of single tiers falling if deprived of the support of the ad-
jacent tiers nevertheless he took down one tier and in consequence
the next, being left without support, fell upon him, to his injury.
The employer is not liable.” Leard v. International Paper Com-
pany, 100 Maine, 59.

Plaintiff assumed the obvious risk of that happening which did
happen and which any reasonably intelligent person would know
must happen if the work was carried on as plaintiff carried it on.

There was no failure on defendant’s part to furnish plaintiff
with proper appliances with which to work. He was furnished with
a hand hook to use in pulling the sticks of pulp wood, four feet in
length, out of the pile. He needed nothing else and no appliances
with which he might have been furnished would in any way have
tended to avert the accident, provided the method emploved in
taking the wood from the pile had remained unchanged. The plain-
tiff’s own negligence in pursuing that method is apparent.

“Although the question of negligence either of plaintiff or de-
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fendant is one of fact for the jury, when the facts are in dispute or
even when they are not, provided that fair minded and intelligent
persons may reasonably differ as to the conclusions to be drawn
from them, the question becomes one of law and for the court, when
the facts are undisputed and but one inference can properly be
drawn therefrom.” Blumenthal v. R. R. Co., 97 Maine, 255.

Motion granted.
New trial ordered.

RoBeErRT CHESEBRO ET AL

0s.
CuarLEs D. CarEn.

Lincoln. Opinion July 24, 1928.

Jury Fixnpines, WueN CoNCLUSIVE.

Where there is mothing in the record of the cause to indicate that the jury
disregarded the law as properly given to them by the presiding Justice, or that
they failed to weigh the evidence presented, or that they were swayed by prej-
udice or wrong motive, their findings should be conclusive.

In the case at bar, in addition to the evidence set forth in the printed rec-
ord, the jury had the benefit of two plans. In view of all the evidence before
them their finding as to the location of the boundary line was warranted.

On trial of a writ of entry, to determine title to land in Booth-
bay, plaintiff recovered a verdict and the case came up on general
motion.

The question in issue was the location of a line extending east
by marked trees to a mill pond. The jury accepted as the marked
trees certain pines, now standing in a broken line.

Motion overruled.

George A. Cowan, for plaintiffs.

Locke, Perkins & Williamson, for defendants.
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SirtiNg: Winson, C. J., PaiLsroox, Duxn, Barnes, BasserT,
Parrancary, JdJ.

Barxes, J. This is an action to recover possession of and
quiet title to a fringe of land which plaintiffs insist constitutes
the southerly end of certain farm lots in the second tier from the
seashore, in the town of Boothbay.

Defendant claimed the land as the rear or northerly end of a
lot in the first or shore tier of lots.

At the trial the question left for the jury was the location of
this line, which, extending in a generally east and western direc-
tion, forms the dividing line between the lots of the first and
second tiers.

Defendant, himself a surveyor, in 1887, bought the shore lots,
his northerly bound, as given in the deed, running from a known
point, on the westerly side and common to both tiers of lots;
“thence east by marked trees etc.,” a hundred rods or more to
Hodgdon’s Mill Pond.

He testified that soon after this purchase he went on the land
with a surveyor of the vicinity and ran the line now in dispute,
his north line, due east from a point now confessedly in the true
line to the Mill Pond, and that at that time there were “marked
trees” on this due east line, but where they stood, how many were
there, or what has become of them and whether or not their
stumps are now to be found in this line he did not say.

The plaintiffs assert that by limiting defendant to the land south
of a line run from the known point common to both tiers of lots,
“thence east by marked trees” to the Mill Pond, defendant has all
that he purchased, that they bought in 1924, all north of the line
established by the position of the marked trees; have claimed title
to it ever since, and brought this writ to determine the ownership.

Plaintiffs and their witnesses testified to the fact that for a
space after moving easterly from the known point the boundary
evidenced by the marked #rees runs in a broken line, meandering
so far southerly that at one point it crosses lots staked out by
defendant, in a development of his land for residence purposes,
and wavering now north, now south of east until it reaches the
Mill Pond at a point 110 feet south of the due east line.
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Mouch testimony is reported upon the respective contentions of
the parties, and in particular to the location of the “marked
trees.”

The instructions of the presiding justice were ample and clear.

He correctly stated the rule of the supremacy of monuments,
when known or knowable, over courses and distances in con-
struing deeds ; directed the jury to decide whether, at the time of
defendant’s purchase, there were marked trees in the due east
course, and if not to find and declare where were the marked trees
called for in the deed.

There is nothing to indicate that the jury disregarded the law
as given to them, or were swayed by prejudice or any wrong mo-
tive. The trial was conducted with the aid of two plans prepared
from actual surveys and testified to by their authors.

From their study of the plans, as different witnesses directed
their attention to them, the jury should have insight into the
problem that the printed record does not furnish the court, and
we cannot say the finding of the jury is wrong. They found the
defendant’s north boundary to be the broken, meandering line.

Motion overruled.

STATE
TR

Symita Bubeck.

Penobscot. Opinion July 30, 1928.

CrimiNnAL Law. TESTIMONY GIVEN AT FORMER TRIAL, WHEN ADMISSIBLE.
°
ADMISSIBILITY OF STENOGRAPHIC NOTES. Exceprions. CoxsT. oF MAINE,

Arr. 1, Sec. 6. R. S. Cuapr. 87, Sec. 171.

The introduction of the testimony of a witness who testified at a former
hearing or trial under oath with full opportunity for cross-examination by the



Me.] STATE 7. BUDGE. 235

accused, but who since the former hearing has died or left the jurisdiction of
the court either permanently or for an indefinite period does mot wviolate the
provisions of Sec. 6, Art. I of the Constitution.

The rule permitting the introduction of the testimony of a witness who has
since died given at a former trial under oath and subject to cross-examination,
already recognized in this state, is extended to the testimony of a witness who
since the former trial has left the jurisdiction of the court either permanently
or for an indefinite period.

Whether a sufficient predicate for the introduction of such testimony has
been shown is a question for the trial court. The Appellate Court will not
disturb the findings of the trial judge on this question, unless there has been a
clear abuse of judicial discretion.

Under Sec. 177, Chap. 87 R. 8., the notes of the official stenographer of the
court duly certified are competent evidence of the testimony given at a former
trial and require no further identification than his official certification.

The Appellate Court will not sustain objections not specifically raised in
the trial court, nor unless specifically stated in the bill of exceptions. It must
appear that the trial court ruled on the question raised in the Appellate Court.

On exceptions. The respondent was indicted for manslaughter
and trial was had at the May Term, 1925, of the Superior Court
for Penobscot County. A verdict of guilty was rendered by the
Jury. On respondent’s exceptions the case was reported to the
Law Court, which sustained the exceptions (State v. Budge, 126
Me., 223), and remanded the case for a new trial.

In the course of this trial the State offered in evidence the sten-
ographic report of the testimony of one Charles A. Dwelley, as
given at the first trial, duly certified as a true transcript of his
. stenographic notes by the official stenographer.

The respondent objected to the admission of this testimony and
after the presiding Justice had ruled it admissible, excepted to
the ruling. Exceptions overruled. Judgment for the State.

George F. Eaton, County Attorney for the State.

Benjamin W. Blanchard, for respondent.

Strrine: WiLson, C. J., PaiLsrook, DuxN, Sturcis, BasserT,
JJ.
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WiLson, C. J. The respondent was indicted for manslaughter
at the May term, 1925, in the Superior Court for the county of
Penobscot and tried at that term, and a verdict of guilty rendered
which was set aside. Upon a second trial, the state introduced
under Sec. 171, Chap. 87 R. S., a duly certified copy of the steno-
graphic notes of the official reporter of the trial court taken at
the former trial of the testimony given by a witness, the state
having first presented evidence upon which the trial judge found
that since the former trial the witness had left the state and was
then beyond the jurisdiction of the Court and the power of the
state to compel his attendance.

To the admission of this testimony counsel for the respondent
objected. While his objections were couched in the most general
terms and a technical question might be raised as to whether they
meet the rules of this Court as laid down in McKown v. Powers,
86 Me., 291, and the otheér cases there cited, it 1s perhaps clear
from the colloquies between court and counsel and from the ob-
Jections stated, that the counsel objected first on the ground that
proof of mere absence from the state was not sufficient to warrant
the introduction of such testimony, and secondly that the evidence
did not warrant a conclusion that the witness had actually left
the state or at least that his attendance could not have been com-
pelled under a comity statute similar to Sec. 12, Chap. 134 R. S.

The issue raised by the first objection involves the best evidence
and hearsay rule and also Sec. 6, Art. 1 of the Constitution of
this state, which provides that in all criminal prosecutions the
accused shall have the right to be confronted by the witness
against him. ;

This provision in our constitution is a common and perhaps a
universal one in the constitution of every state. A similar one is
also contained in the Federal constitution.

It is held, however, and so far as we are advised without ex-
ception, not only in the state but in the Federal courts, and in
both civil and criminal trials, that the admission of testimony,
given under oath at a former hearing between the same parties,
and where the same issue is involved, of a witness who has since
died or who is absent from the jurisdiction by procurement of the
accused or adverse party, when opportunity for full cross-examina-
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tion was had at the prior hearing, does not violate the constitu-
tional provision conferring upon an accused in criminal cases the
right to be confronted by the witnesses against him; is an exception
to the hearsay rule; and is admitted as the best evidence obtainable
under the circumstances. Mattox v. United States, 156 U. S.,
237; Motes v. U. S., 178 U. S., 458 ; West v. Louisiana, 194 U. S.,
262; Reynold v. U. §., 98 U. S., 145 ; Langham v. State, 192 Ala.,
687 ; Dolan v. State, 40 Ark., 455; State v. Gaetano, 96 Conn.,
306 ; Putnal v. State, 56 Fla., 86; Blackwell v. State, 19 Fla.,
709 ; Barnett v. People, 54 Ill., 325 ; State v. Kimes, 152 Ia., 240;
State v. Nelson, 68 Kan., 566 ; State v. Simmons, 78 Kan., 852;
State v. Bollero, 112 La., 850; Com. v. Richards, 18 Pick., 434
People v. Case, 105 Mich., 92; People v. Gilhooley, 95 N. Y. Sup.,
636 ; People v. Elliott, 172 N. Y., 146 ; State v. Walton, 53 Ore.,
5575 Brown v. Com., 73 Pa., 321; Robertson v. State, 63 Tex.
Crim. Rep., 216; State v. King, 24 Utah, 482; Jackson v. State,
81 Wis., 127 ; Wigmore on Ev., Secs. 1397-9; Greenleaf Ev., Vol.
1, Sec. 1639.

The reason for the rule is stated by the Federal Supreme Court
in Mattox v. U. §., supra; “The primary object of the constitu-
tional provision in question was to prevent depositions or ex parte
affidavits, such as were sometimes admitted in civil cases, being
used against a prisoner in lieu of a personal examination and
cross-examination of the witness in which the accused has an
opportunity not only of testing the recollection of the witness but
of compelling him to stand face to face with the jury in order that
they may look at him, and judge by his demeanor on the stand and
the manner in which he gives his testimony whether he is worthy
of belief. There is doubtless reason for saying that the accused
should never lose the benefit of these safeguards even by the death
of a witness***, But general rules of this kind, however beneficent
in their operation and valuable to the accused, must occasionally
give way to considerations of public policy and the necessities of
the case. To say that a criminal after once having been con-
victed by the testimony of a certain witness should go scot free
simply because death has closed the mouth of that witness would
be carrying his constitutional protection to an unwarrantable
extent. The law in its wisdom declares that the rights of the pub-
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lic shall not be wholly sacrificed in order that an incidental benefit
may be preserved to the accused.”

It is true that the courts at first were somewhat hesitant in
extending the admission of such testimony beyond cases where
the witness had died since the prior hearing or trail, or in cases
where his absence was through the procurement of the accused in
criminal cases or the adverse party in civil cases ; and the view has
been expressed in dissenting opinions that the admission of such
testimony was in contravention of the constitutional provision
requiring confrontation. At times the Texas court of Criminal
Appeals has excluded such testimony altogether. Cline v. State,
36 Tex. Crim. Apps., 320 ; Kemper v. State, 63 Tex. Crim. App., 1.

In certain jurisdictions the admission of such testimony is still
limited, at least in criminal cases, to instances where the witness
is dead or out of the jurisdiction of the court through procure-
ment of the accused. Collins v. Com., 12 Bush. (Ky.), 271; Owens
v. State, 63 Miss., 450; State v. Lee, 13 Mont., 248; State v.
Houser, 26 Mo., 431; Finn v. Com., 5 Rand. (Va.), 701; State
v. Wing, 66 Ohio St., 407.

In Massachusetts and New Hampshire and in one instance in
Connecticut the court in dicta intimates the admission of such
testimony might be limited to cases where the witness was dead.
Com. v. McKenna, 158 Mass., 207 ; State v. Brauneis, 84 Conn.,
222; State v. Staples, 47 N. H., 113. No case in Massachusetts
or New Hampshire has been called to our attention where the pre-
cise question here involved has been considered. In Connecticut,
State v. Gaetano, 96 Conn., 306, the court, when the question was
squarely raised, adopted the rule contended for by the state in
the case at bar.

The trend of modern decisions, however, and the great weight
of authority have extended the rule to cover cases in which the
witness was permanently or for any indefinite period out of the
jurisdiction of the court, and in some instances to inability to
attend by reason of illness, insanity, or even a temporary absence
from the state. Vaughan v. State, 58 Ark., 353, 370; Pope v.
State, 183 Ala., 61 ; Lowe v. State, 86 Ala., 52; Rogers v. State,
136 Ark., 161, 172; Putnal v. State, 56 Fla., 86, 94 ; Smith v.
State, 147 Ga., 689 ; State v. Simmons, 8 Kan., 852 ; State v.
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Hefferman, 24 S. D., 1; Wilson v. State, 175 Ind., 458, 465, 466 ;
State v. Brown, 152 la., 427, 432, 436 ; State v. Gentry, 86 Kan.,
534 ; People v. Bruno, 220 N. Y., 702; People v. Schepps, 217
Mich., 406 ; State v. Meyers, 59 Ore., 537, 542; State v. Walton,
53 Ore., 557; Robertson v. State, 63 Tex. Crim. Rep., 216;
Modello v. State, 85 Tex. Crim. Rep., 291 ; State v. Hillstrom, 46
Utah, 341, 366 ; Meldrum v. State, 23 Wyo., 12; People v. Devine,
46 Cal., 46; State v. Nelson, 68 Kan., 566 ; Com. v. Ryhal, 274
Pa. St., 401 ; Spencer v. State, 132 Wis., 509. Also see the dis-
cussion of the rule and authorities cited in Wigmore Ev., Secs.
1395-1418 ; Chamberlaynes Modern Ev., Sec. 1625 ; Greenleaf Ev.,
Vol. 1, Sec. 163g; 10 R. C. L., p. 468; 16 C. J., 757 ; Wharton Ev.,
Sec. 177; 1 Bish. Crim. Pro., Secs. 1194, 1195. A full discussion
of the rule with a collection of authorities may also be found in
an annotation in 15 A. L. R., 495, with additional citations in 21
A.L. R., 662, '

That the tendency has been to extend the rule is indicated by
the overruling of earlier cases which confined 1t to a deceased wit-
ness. See Pittman v. State, 92 Ga.,480, overruled by Smith v. State,
147 Ga., 689 ; State v. Heffernan, 22 S. D., 513 ; overruled in State
v. Heffernan, 24 S. D., 1; People v. Newman, 5 Hill N. Y., 295;
but see People v. Fish, 125 N. Y., 136, 149 ; People v. Gilhooley,
95 N. Y., Suppl. 636 affirmed 187 N. Y., 551; People v. Bruno,
220 N. Y., 702. In Cline v. State, 36 Tex. Crim. App., 320, the
court of that state excluded such evidence even of a deceased wit-
ness, but in Porch v. State, 51 Tex., Crim. Rep. 7, it reversed
itself. In Kemper v. State, 63 Tex., Crim. Rep. 1, it again re-
versed itself and excluded such testimony, but in Robertson v.
State, 63 Tex. Crim. Rep., 216, it returned to the earlier rule
which has been reaffirmed in the later decisions. Modello v. State,
supra.

This state has not had the question of the testimony of an
absent witness before it for a ruling. In Watson v. Proprs. of
Lisbon Bridge, 14 Me., 201, Emery v. Fowler, 39 Me., 326, and
Lime Rock Bank v. Hewett, 52 Me., 531, and Chase v. Springvale
Mills Co., 75 Me., 156, all civil cases, the testimony of a deceased
witness was admitted under the general rule of the common law.
While in the case last cited the court suggested that objections
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to evidence of this nature applied with peculiar force in criminal
trials, it referred to a criminal case not reported in our reports,
State v. Canney, but found in 9 Law. Rep., 408, in which the
testimony of a deceased witness was admitted. In State v. Her-
lihy, 102 Me., 310, this court, however, applied the rule to a crim-
inal case when the witness was dead, citing in support of its ruling
the discussion in Wigmore Ev., Vol. 2, Sec. 1395 et seq of the
principles involved, which authority also extends the rule on
principle to witnesses permanently or indefinitely absent from
the jurisdiction and cites the authorities sustaining the author’s
conclusions. Also see Edgeley v. Appleyard, 110 Me., 337.

The same reasons which warrant the admission of the testimony
of a deceased witness under such circumstances applies with equal
force to a witness who is absent from the jurisdiction of the court
either permanently or for an indefinite period. The interest of
Jjustice demands that, under such circumstances, testimony at a
prior hearing between the same parties, when the same issues are
involved and full opportunity for cross-examination was afforded
the accused or adverse party, be admitted as the best evidence
obtainable. To deny it might under some circumstances work
great injustice to the accused if an important witness in his be-
half on a second trial had left the jurisdiction and he was unable
to secure his attendance.

And in accord with what is clearly the weight of authority and
the trend of modern decisions this court also extends the rule to
absent witnesses, when through no fault of the party offering the
testimony, or through the procurement of the adverse party, the
witness can not be compelled to attend because of his absence
from the jurisdiction of the court permanently or for an in-
definite period.

As to witnesses unable to attend by reason of illness or tem-
porary absence from the jurisdiction we do not pass on or express
any opinion at this time, it not being necessary to the deter-
mination of the case at bar. :

Before such testimony can be admitted, however, certain con-
ditions must be shown to exist by the party offering the testimony.
The trial court should be clearly satisfied that the issues and
parties are the same, that the witness was duly sworn and oppor-
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tunity was afforded for full cross-examination and that the wit-
ness is now deceased or is beyond the jurisdiction of the court
with intent to remain permanently or for an indefinite period and
it is beyond the power of the party offering his testimony to com-
pel his attendance by reason of such absence.

Whether the essential facts to its admission are shown must be
first passed on by the trial court, the finding of which is con-
clusive on this court unless there has been a clear abuse of
judicial discretion. Vaughan v. State, 58 Ark., 353, 371 ; Railway
v. Henderson, 57 Ark., 402 ; Wilson v. State, 175 Ind., 458, 466 ;
People v. Bruno, 220 N. Y., 702; State v. Emory, 116 Kan., 381,
386; Levi v. State, 182 Ind., 188, 192; State v. Nelson, 68 Kan.,
566 ; People v. Lewandowski, 143 Cal., 574; Huff v. Curtis, 65
Me., 290 ; Kidder v. Blaisdell, 45 Me., 469 ; Camden v. Belgrade,
78 Me., 209.

In the case at bar there was sufficient evidence to warrant a
finding by the trial judge that the witness in question had left
this state and for at least an indefinite period, if not permanently ;
and the state was unable to compel his attendance.

Counsel for the accused now raises the question that the
official stenographer’s notes were not properly identified and also
suggests that it did not appear prior to their admission that the
witness was duly sworn at the former trial and a full opportunity
for cross-examination was afforded the accused. But it nowhere
appears that these contentions were ruled on by the court below,
nor does it appear that any ruling on these issues is questioned
by the bill of exceptions. Other objections are also intimated in
the brief and in argument of counsel, but it nowhere appears that
they were specifically raised at the trial.

The bill of exceptions does not merit commendation as “suc-
cinctly stating in a summary manner” the rulings excepted to
and wherein the excepting party was aggrieved thereby according
to the rules laid down in McKown v. Powers, supra, and many
other cases since decided by this Court.

Exceptions to the admission of testimony will be sustained only
when the specific grounds of the objections are stated in the trial
court. As this court stated in McKown v. Powers, 86 Me., 291,
206: “Objections to offered evidence must be specific. The pre-

Vol. 127 - 17
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cise grounds on which they are made must be stated. The legal
issue must be clearly presented.” And in Lee v. Oppenheimer, 34%
Me., 181, 187: “Every position respecting the admissibility of
testimony should be distinctly stated to the presiding judge for
decision before it can be made the subject of exceptions.” Also
see Staples v. Wellington, 58 Me., 453, 460. A general ob-
Jjection that testimony is “inadmissible or improper” is not spe-
cific.

In any event, whether the official stenographer’s notes were
identified by calling the stenographer to the stand is immaterial.
If the evidence is admissible, the legislature has made the notes
of the official stenographer of the court, duly certified, competent
evidence to prove what the witness testified at the former hearing.
In this instance they were relevant to the issue and were duly
certified. He is an officer of the court. Nothing more is required,
once the necessary predicate for their admission is shown.

Counsel does not stress the lack of evidence, prior to its intro-
duction, of the former testimony being under oath and with full
opportunity for cross-examination. If he relied on it, it could not
avail him. While it is essential that these facts be proven to make
the notes of the stenographer competent testimony mno specific
objection was raised at the trial to their admissibility on this
ground. It cannot avail the accused now.

As the court said in State v. Bowe, 61 Me., 171, 174 : “Had such
a suggestion been made when the objection was interposed at the
trial it could have been instantly obviated and the requisite proof
would have been made before the record was introduced. The
complaint is an idle one. The defendant suffered no wrong by the
introduction of the record, which did in fact relate to him and to
this case or by reason of the deficiency of merely formal proof of
identity, which the defendant knew he could not successfully dis-
pute and as to which he was, therefore, prudently silent.

In the instant case, the accused could not have been aggrieved
on this ground by the introduction of this evidence, because it
clearly appears from his former testimony that he was sworn and
was cross-examined at length.

Where objection is made to testimony apparently relevant and
competent upon ground capable of proof and which, so long as
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it is undisputed, might be readily taken for granted, any ob-
Jjection on grounds well known to exist, but proof of which had
been overlooked, must be specifically made or will be considered
waived. State v. Bowe, supra.

Judgment for the state.
Ezxceptions overruled.

Linwoop Bissee
vs.
Wiriiam D. Grant & Purp-woop.
Continental Paper and Bag Mills Corporation, Claimant.

Franklin. Opinion August 9, 1928.
~ ArracamexTts. Liexs. R. S. Cumar. 86, Skc. 27. R. S. Cuar. 96, Skc. 51.

An attachment of a portion of a large mass of material, leaving the mass
exactly as found and without in any way designating the attached from the un-
attached and setting the one apart from the other, is not valid.

* In the case at bar the thirty-five cords of pulp-wood described in the
officer’s return as attached were never in any way segregated from the whole
mass of over three hundred cords which was left floating in the waters within
the boom, exactly as the officer had found it. No valid attachment resulted
from such proceeding.

On exceptions by claimant. An action brought under R. S.
Chapter 96, Sec. 51, to recover wages of laborers on pulp-wood of
Continental Paper and Bag Mills Corporation under contract
with William D. Grant. The principal defendant was defaulted
and Continental Paper and Bag Mills Corporation appeared and
defended the actions against the pulp-wood, claiming upon the
facts as set forth in an agreed statement, that the attachment was
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defective. The court ruled pro forma that the attachment was good
and ordered judgment in rem, to which ruling the claimant ex-
cepted. In accordance with a stipulation filed by the plaintiff and
the claimant that if the exception should be sustained, judgment
for claimant should be entered, exceptions sustained; So ordered.

The case sufficiently appears in the opinion.

Currier C. Holman, for plaintiff.

Ralph T. Parker, for claimant.

Sirring: Winson, C. J., PHiLBroox, Duxn, Drasy, Barwss,
PaTTaNGaLL, JJ.

Duxw, J.  This action was begun by attachment to enforce a
statutory lien for labor done by the plaintiff on pulp-wood. R. S.
Chap. 96, Sec. 51. The principal defendant made default. The
claimant appeared in the proceeding for the purpose of estab-
lishing ownership to its property and of removing the cloud cast
thercon by the attachment. Claimant moved the ruling that, the
attachment being insufficient, there could be no lien judgment.
The ruling was refused. An exception saved the point.

Attachment of the pulp-wood was as bulky personalty, R. S.
Chap. 86, Sec. 27. The return of the officer making the attachment,
so far as recital of the return is of importance, is in these words:
“thirty-five cords of peeled pulp-wood in the second boom on
Kennebago Lake.”

Unfortunately for the attachment plaintiff the boom held not
merely thirty-five cords of pulp-wood, but a mass of pulp-wood in
excess of three hundred cords, from which whole lot the officer
never did select or separate that portion which, though he re-
turned it as attached, he left exactly as he had found it, floating
in the waters within the boom.

To identify the particular wood against which, had it upon
attachment been distinctively indicated, there might have been
specific judgment for lien, has always been out of the question; so
the attachment was not valid.

The case of Wentworth v. Sawyer, 76 Maine, 434, cited and
relied on by the plaintifl, is not at variance from the conclusion
here reached. There, from anything that appears, in attaching
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seven tons of hay in a barn, it was not undertaken to attach a
quantity less than the whole, without designating the attached
from the unattached and setting the one apart from the other.

The claimant’s exception is sustained. And, by authority of the
stipulation filed by the plaintiff and the claimant, on the sustain-
ing of the exception, judgment is awarded the claimant.

So ordered.

Dirrineaam’s Cask.

Somerset. Opinion August 20, 1928,

WorkMEN’s CoMPENSATION Act. “AccmeNT.” “DIspase.”
“INpUSTRIAL OR OCCUPATIONAL DIsEase.”

Under the Workmen’s Compensation Act “accident” is defined as an unusual,
undesigned, unexpected and sudden event resulting in injury.

Disease to be compensable, must be interpreted both as an “injury” and an
“accident.”

An occupational or industrial disease is one normally peculiar to and gradu-
ally caused by the occupation in which the affticted employee is or was regularly
engaged, and to which everyone similarly working in the same industry is alike
constantly exposed.

Under the statute in this State cases of occupational disease or industrial poi-
soning cannot be regarded as accidental since they lack the element of a sudden
or unexpected event, and are hence as a matter of law non-compensable.

On appeal from an affirming decree awarding compensation
under the Workmen’s Compensation Act. Petitioner claimed an
injury by accident, viz.: “leather poisoning” so-called, resulting
from his handling sole leather in the regular course of his employ-
ment. After hearing before the Industrial Accident Commission,
a decree was filed by the Associate Legal Member awarding com-
pensation on the ground that the “leather poisoning” was an oc-
cupational disease and as such a “personal injury by accident”
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within the meaning of the statute. From the decree of the single
Justice affirming this decree of the Commission respondent ap-
pealed.

Appeal sustained. Decree below reversed.

The case fully appears in the opinion.

Bernard H. Dillingham, plaintiff pro se.

Robinson & Richardson, for respondent.

Sitrine : PHILBROOK, DUNN, DEASY, BARNES, PATTANGALL, JJ.

Dunx, J. Occupational disease was treated as personal injury
by accident under the Workmen’s Compensation Act and the ques-
tion is whether this be error in law.

Some introductory definition and limitation seems desirable. On
September 13, 1927, claimant began work in the shoe factory of
Rowan & Moore, Inc., in Skowhegan, pulling from the soles of
shoes the tacks that held the shoes on lasts. He continued in the
employ of the corporation until the twentieth day of the same
month, when he quit work that he might have medical care for his
hands, which on that day, or a day or two before (the evidence in
this connection being indefinite), and without any particular thing
having happened to him, had broken out in blotches and were sore.
In his petition to the Industrial Accident Commission the claimant
alleged, what the answer of the respondent denied, namely, that on
a day certain during the course of his employment and because of
it, the claimant had been “poisoned by leather.” “I had to wet the
leather to soften it,” witnessed the claimant, “and I used my hands
a good deal to wet the soles with, so they would be soft, and that
chapped it like.” Not alone this attesting, but other competent
testimony, some tending to show that the bad plight of the claim-
ant’s hands arose after his employment, and testimony by the phy-
sicians who attended him, and by another physician who had seen
the case, that the patient suffered from irritation, and not from in-
fection ; that his ailment, which was cumulative and in their opinion
referable as to cause to the work he had been doing, was eczema,
contractable with less exposure on the part of some persons than
others, depending on the susceptibility of the individual, afforded
subordinate facts to warrant the finding of fact that, in and out of
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his employment, the disorder which the testifying physicians called
leather poisoning befell the claimant. Section eleven of the Com-
pensation Act provides: “If an employee —, receives a personal
injury by accident —, he shall be paid compensation.” Accident
has been defined, in cases under the act, as an unusual, undesigned,
unexpected, and sudden event resulting in injury. Patrick’s Case,
119 Maine, 510; Brown’s Case, 123 Maine, 424. Disease, to be
compensable, must be interpreted both as an “injury” and an
“accident.” An occupational or industrial disease is one normally
peculiar to and gradually caused by the occupation in which the
afflicted employee is or was regularly engaged, and to which every-
one similarly working in the same industry is alike constantly ex-
posed. It is not unlikely that the occupational disease this claim-
ant had resulted from the continued chemical action of some poi-
son, which produced the abnormal condition of his hands.

Cases of occupational disease, remarked Mr. Justice Philbrook
in Brodin’s Case, 124 Maine, 162, cannot be said to have arisen
from accidental causes, since they lack the element of sudden or un-
expected event. Obiter dictum and not adjudication was that re-
mark, surely. But it served well to differentiate in the case where it
was made, and in the present case it is entitled to, and does, receive
respect, when for the first time the point necessarily arises whether
disease caused by occupation, in the restricted sense of a disease
which is not merely a risk of the particular employment, but also
of gradual growth, may as matter of law be ruled to be personal in-
jury by accident.

Without examining all the decided cases in states where the
workmen’s compensation enactments are in similarity to our own,
apparently the weight of authority is to the effect that cases of oc-
cupational or industrial poisoning cannot be regarded as accidents,
within the meaning of statutes which provide for money payments
to workmen for injuries caused by accident arising out of and in
the course of their employment. The ground fixed by the statute,
says Mr. Justice Swayze in New Jersey, is the injury by accident,
not the results of an indefinite something which may not be an acci-
dent. Liondale Bleach, etc., Works v. Riker, 85 N. J. L., 426, 80
Alt., 929. The following cases also support the rule that occupa-
tional poisoning does not constitute an “accident,” or an “acci-
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dental injury,” within the meaning of acts so characterizing the in-
Jjuries for which compensation may be had: Jeffreyes v. Sager
Company, 233 N.Y., 535; Adams v. Acme White Lead & Color
Works, 148 N.W., 485 (Mich.) ; Jerner v. Imperial Furniture Co.,
166 N. W., 943 (Mich.) ; Thomas v. Ford Motor Co., 242 Pac.,
765 (Okla.); Industrial Commission v. Roth, 120 N. E., 172
(Ohio) ; Iwanicki v. State Industrial Commission, 205 Pac., 990
(Or.) ; Seattle Can Co. v. Department of Labor, 265 Pac., 739
(Wash.) ; Miller v. American Steel and Wire Company, 90 Conn.,
349. The Connecticut statute was amended in 1919 (Laws Conn.,
1919, Chap. 142, Sec. 18), after the Miller Case, to include occu-
pational diseases. In Massachusetts, where the statute is for per-
sonal injury without reference to accident, the court has said that
“personal injury by accident” is not so broad in scope as “per-
sonal injury.” Madden’s Case, 222 Mass., 487.

It is the conclusion of this court that, as disability caused by
personal injury by accident arising out of and in the course of his
cmployment, is a statutory prerequisite for the payment of com-
pensation to an injured employee, this claimant’s injury, from
what in a like situation some judge phrased the insensible prog-
ress of occupational disease, was not as matter of law received
by accident. The appeal is sustained, and the decree below re-

versed.
So ordered.
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Farwrry’s Case.

Kennebec. Opinion August 22, 1928

WorkMEN’s ComPENsATION Acr. Finnines oF CoMMISSION, WHEN
CoNcLUSIVE, WHEN REVIEWABLE.

Under the Workmen's Compensation Act when it appears that the Com-
mission member based his conclusions on the evidence as it stood, to be or not
to be believed by him, his findings are final and will not be disturbed except
for fraud.

When it appears, however, that the member misunderstood or misstated the
testimony in an important respect and upon that misunderstanding based his
decision such determination may be reversed as legal error.

In the case at bar there was considerable undisputed evidence that the scope
of the petitioner’s employment was much broader than merely doing table work
and might well include doing such tasks as she was requested to do by the
manager or his subordinates.

The statements in the decree of the commission do not conform to the testi-
mony presented.

A Workmen’s Compensation Act case. Appeal by petitioner
from an affirming decree denying petitioner compensation for in-
jury alleged to have been received by her in the course of her em-
ployment.

The petitioner had been employed by the respondent hotel com-
pany as a waitress for a period of about six weeks prior to the
accident. On the night of the accident she had completed her
work in the dining room and had gone out on her own matters.
Returning to the hotel after 10 P. M. she was sent by the manager
to find the night watchman and give him a key. On her way to
find the night watchman the petitioner fell into a coal chute and
fractured her right leg. After hearing before the Industrial Ac-
cident Commission a decree was filed by the Associate Legal Mem-
ber denying compensation on the ground that the injuries did not
arise out of, or in the course of her employment, which decree was
later affirmed and petitioner’s appeal filed. Appeal sustained.
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Decree below reversed and case remitted to the Industrial Acci-
dent Commission.

The case fully appears in the opinion.

Andrews, Nelson & Gardiner, for petitioner.

Arthur J. Cratty,

Robinson & Richardson, for respondent.

Sitrine : Wirsox, C. J., Dux~, Deasy, BArNEs, PaTTaNcaLL, JJ.

Duny, J. The appeal in this case is by the claimant, to whom
the finding of an Industrial Accident Commission member is ad-
verse.

There was evidence tending to show, indeed the evidence was un-
contested, that the claimant had been employed under an oral con-
tract as a waitress in the respondent hotel company’s hotel at Bel-
grade for about six weeks prior to the accident. There was also
undisputed evidence that the scope of the occupation of waitresses
at the Belgrade hotel was broader than merely doing table work.
Examples of the expanded work there were those of shining silver,
cleaning the floor of the dining room, preparing vegetables, pick-
ing flowers, carrying laundry, and doing errands; the hours of
duty of waitresses being as long as those of chambermaids, but
with intermissions for the waitresses in which they were free to go
and come to suit themselves, after they had been excused from the
dining room, unless there was something more wanted. The claim-
ant testified that her engagement for services comprised as much;
that she was bound contractually to do whatever she might have
been asked to do, by the hotel manager, any subordinate of his, or
for that matter any guest, whenever asked. A typewritten state-
ment signed by the claimant while in the hospital may not be so
comprehensive. This, however, is not now of moment.

On the fifth day of August, 1927, the claimant, on completing
her work in the dining room about nine o’clock at night, went to
her room in a cottage near the hotel, and from there to the drug
store and post office. 'When returning to the room, between ten
and eleven hours of the clock, and while passing the hotel, the
manager called her to the piazza and requested that she find the
watchman, give him in turn the key to the medicine closet, that he
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might send a bell boy with bromo-seltzer to be used as a relief
for headache. On her way to find the watchman the claimant fell
into a coal chute and fractured her right leg.

An all-denying answer was filed against the petition for com-
pensation.

In dismissing the petition, on the ground that the accident did
not arise out of and in the course of claimant’s duties within her
contract of employment, the commission member in speaking of
the claimant’s testimony, says: “She stated that no mention of
such work was made to her at the time of the employment.” Ob-
viously from the context the meaning of “such work,” as the mem-
ber used the words, was carrying the message to the watchman.

The situation is not one where the commission member concluded
from the evidence as it stood, to be or not to be believed by him,
that the accident arose outside the contract and therefore did not
come within the benefit of the act, in which event the finding should
not be disturbed, except for fraud, since the commission member is
the sole judge and the “final” judge of the facts, but rather is the
case that, amid the numerous matters heard, of necessity in a
speedy, summary, and informal way, the member misunderstood
and misstated the testimony of the claimant in an important re-
spect, and upon the misunderstanding based his decision denying
compensation. That is error of law. The Supreme Court of New
York, Appellate Division, has held that in proceedings under the
Workmen’s Compensation Law, where the determination as to
facts does not rest on the facts presented and admitted and the
inferences reasonably deducible therefrom, such determination may
be reversed as legal error. Gardener v. Horseheads Const. Co.,
156 N. Y. S., 899. On the point involved in this case that case is
cited with approval. ,

Other aspects of the record need not be considered. Sufficient
unto present purpose is it to say that the appeal is sustained, the
decree below reversed, and the case remitted to the Industrial Ac-
cident Commission.

So ordered.



252 PARADIS CASE. [127

Parapis Cask.

Aroostook. Opinion August 22, 1928,

WorkMEN’S CoMPENSATION AcT. ASSENTING EMPLOYER.

Scope oF AssExT AND EMPLOYMENT.

Under the Workmen’s Compensation Act only an assenting employer, or the
insurance carrier of such employer, is obligated to pay compensation.

If an employer is carrying on two clearly distinct kinds of business, and he
does not desire to place both under the act, he can elect which business he de-
sires so to place.

The assent of the employer is not to be extended beyond what in the usual
course of the specified business is necessary, incident, or appurtenant thereto.

The assent as supplemented by the approved insurance policy and certified
by constituted public authority may be said to define, with reference to the
particular business or industry, the method of accident compensation on which
the minds of employer and employee met.

In the case at bar the employee, in making kindlings while the traveling bag
was being packed, did nothing that was necessary or incidental to or had nat-
ural connection with getting the bag. He was injured while doing work wholly
apart from any that his employer’s hardware and connected business called
upon the employee to do. The contrary finding of the Commission was error
in law,

On appeal from an affirming decree awarding compensation un-
der the Workmen’s Compensation Act.

Petitioner was employed as a chauffeur and handy man by the
respondent at Caribou, Maine. At the residence of his employer,
while breaking up an old box for kindling wood, a nail flew from
the wood into his right eye destroying its sight.

The employer had subscribed to the Compensation Act and had
filed written assent to cover employees engagedinthehardware busi-
ness, tinsmithing and plumbing, but no other specific employment.

On hearing before the Industrial Accident Commission a decree
was filed by the Associate Legal Member awarding petitioner com-
pensation for his injury.
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To the affirming decree respondent filed an appeal on the ground
that he was not an “assenting employer” for the work in which
the petitioner received his injury. Appeal sustained. Decree be-
low reversed.

The case appears fully in the opinion.

Cyrus F. Small, for petitioner.

J. B. Roberts, for respondent.

SirTing : WiLson, C. J., Painsrook, Duxy, Drasy, Barxes, Par-
TANGALL, Jd.

Duxx, J. In assenting, as he requisitely did in writing, to the
provisions of the Workmen’s Compensation Act, this employer,
without mentioning any other business, specified his business as
that of general hardware, tinsmithing and plumbing in a store and
shop at Caribou, which hereinafter will be called the store.

An employment of the injured employee came within that as-
sent. He operated trucks, hauled freight, unpacked and delivered
goods, did heavy work, and at times unloaded cars. His duties
varied, however, and were divided between the store and the house
of his employer. At the employer’s house in the morning, again
at noon, and still again towards evening (one-fourth to one-third
of his time each day being thus occupied), he made the kindlings,
prepared the fuel, tended the fires, worked about the grounds, took
care of the horses and cow, and looked after the family automo-
bile, which he occasionally drove.

The employee was paid at the store. His wage reflected in the
premium exacted by the compensation insurer, though not differ-
ently from labor or services by any of the store employees. The
wage mcluded that done by the employee at the store and house
both. But the manner in which an employee is paid is not neces-
sarily a basis for the measurement of legal responsibility. Olsen’s
Case, 252 Mass., 108,

About mid-afternoon on January 25 m 1927, having been di~
rected by his employer to fetch his traveling bag, the employee
went from the store to the house for that purpose. While waiting
for the bag to be packed, the employee began to break a box for
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kindlings, to be used at the house. A nail flew from the box into
the employee’s right eye and injured it.

An appeal has been made from the decree, which confirmed the
award of compensation.

The first issue, as raised by the answer, is decisive of the case.
The issue is: Had the employer assented under the compensation
act for the work in which the employee received his injury?

Only an assenting employer, or, virtually the same, the insur-
ance carrier of such employer, is obligated to pay compensation.

“If an employee ---------- , Teceives a personal injury by accident
arising out of and in the course of his employment, he shall be paid
compensation ~--—--—--—- by the employer who shall have elected to

become subject to the provisions of this act.” R.S., Chap. 50 as
amended by 1919 Laws, Chap. 238, Sec. 11.

It is settled that, if an employer is carrying on two clearly dis-
tinct kinds of business, and he does not desire to place both under
the act, he can elect which business he desires so to place. Oxzford
Paper Company v. Thayer, 122 Maine, 201.

Whether the maintenance of his home were, within contempla-
tion of the compensation act, a business of this employer, it is un-
necessary to decide. If keeping his house were not a business, and
the maintenance of a home is not ordinarily regarded as a busi-
ness for pecuniary profit, then the employee was without the bene-
ficial protection of the act. If keeping the house were a business,
then, as to such business, that the employer be shown to have as-
sented- to the act is important.

The assent of the employer is not to be extended beyond what
in the usual course of the specified business is necessary, incident,
or appurtenant thereto. In cases of the type under discussion it
is the assent of the employer, accompanied by an insurance policy
in proper form, such as was here filed, which entitles the employer
to a certificate that he has conformed to the provisions of the
law. R.S. supra, Sec. 6. The assent, as supplemented by the ap-
proved insurance policy and certified by constituted public author-
ity may be said to define, with reference to the particular business
or industry, the method of accident compensation on which the
minds of employer and employee met. “

In making kindlings of the box, while the traveling bag was be-
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ing packed, this employee did nothing that was necessary or in-
cidental to or had natural connection with getting the bag. He
did that which 1t might have been for him to do, not then, but at
another time, in laboring at the house. Be this as it may, he was
injured while doing work wholly apart from any that his employ-
er’s hardware and connected business called upon the employee to
do. In finding otherwise the associate legal member of the In-
dustrial Accident Commission found fact without any supporting
evidence. Such finding is error in law. It results that the decree
which confirmed the award must be reversed.

Appeal sustained.
Decree below reversed.

ApriENNE MicHAUD
08,

IxnmasrranTs oF St. FraANCIS.

Aroostook. Opinion Sept. 4, 1928.

MunricieanL Corporations. Scmoors anp Scmoor CoMMITTEES.
CoNTrRACTS. QUANTUM MERUIT.

To constitute a legal employment of a public school teacher, under the pro-
visions of Sec. 7, Chap. 186, P. L. 1917, there must be a nomination by the Su-
perintendent, an approval of the nomination by the School Committee, and an
employment by the Superintendent of the teacher so nominated and approved.

The Committee has no authority to employ teachers and contracts of em-
ployment by it do not bind the town.

One teaching under contract with the Committee cannot recover from the
town on a quantum merwit even though services were actually rendered and
the price charged reasonable. Persons acting under the employment of town
or city officers must take notice at their peril of the extent of the authority of
such officers.

In the case at bar the evidence clearly showed that the plaintiff understood
that she was not employed by the Superintendent, but that she relied implicitly
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on the promise of the two members of the committee who did employ her that
“they would see that she would be paid” and that she gave no thought and
made no investigation as to their authority to bind the defendant. Their em-
ployment of her and their promise to pay for her services gave the plaintiff
no legal claim against the town.

On report. An action of assumpsit brought by the plaintiff to
recover for her services as a school teacher in the defendant Plan-
tation during the school year beginning August 23, 1926, and end-
ing June 10, 1927, in all thirty-six weeks at nineteen dollars per
week, amounting to Six Hundred and Eighty-four Dollars.

The writ contained a count in quantum meruit as well as one on
account annexed.

After the evidence was taken out before a jury, by agreement of
the parties, the cause was reported to the Law Court. Judgment
for the defendant.

The case fully appears in the opinion.

A. J. Nadeau,

A. 8. Crawford, Jr., for plaintiff.

Dana L. Theriault,

Herbert T. Powers, for defendant.

Srrrineg : Winson, C. J., PHILBROOK, DUNN, DEASY, BarxEs, Pat-
TANGALL, JJ.

Parrancary, J. On report. Assumpsit to recover for serv-
ices as teacher in the public schools during the school year of
1926-1927. It is agreed that the services sued for were satisfac-
torily performed and that the amount charged is reasonable.

Two questions are presented. (1) Was there a valid express
contract made between plaintiff and defendant, under the terms
of which plaintiff was employed to render the services charged
for? (2) If not, may she recover therefor on a quantum meruit?

The evidence establishes the following facts. Defendant, with
adjacent municipalities, constituted a school union under the pro-
visions of Sections 55-62, Chapter 16, R.S. 1916. Catherine Ouel-
lette was Superintendent of Schools of this union and acted as
secretary of the local committee.

On June 5th, 1926, a meeting of the school committee of de-
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fendant Plantation was held, at which Miss Ouellette was present.
At this meeting certain changes were suggested relative to the
teaching force for the succeeding year. The plaintiff was then,
and had been during the previous year, employed in teaching a
school known as the Nadeau School and a Miss Daigle had been
employed in the school known as the Jones School. No change in
these respects was suggested at this meeting.

At a meeting held on June 17th, it was urged by two members
of the committee that plaintiff should be given the Jones School
and Miss Daigle the Nadeau School. Miss Ouellette objected to
the change, but at the close of the meeting agreed that the change
might be made if plaintiff desired it. About two weeks later, a
second meeting of the school committee occurred. Prior to that
time one of the committee had resigned and at this meeting the
vacancy was filled by the election of a new member who did not
attend the meeting. Meanwhile, Miss Ouellette had talked the mat-
ter over with plaintiff, telling her that the committee desired that
plaintiff should take the Jones School but that she preferred that
plaintiff should remain where she was, which plaintiff agreed to
do. Miss Ouellette had already employed Miss Daigle to continue
teaching in the Jones School and so informed the committee at
the second meeting. She also informed them that she had em-
ployed the plaintiff to teach the Nadeau School for another year.

Some time in July, the two members of the committee who had
decided to bring about the change saw plaintiff and informed her
that they wished her to teach the Jones School and that if she did
not accept that position she would not be allowed to teach in town.

At a meeting held on July 22nd, attended by the entire committee
and Miss Ouellette, Miss Ouellette was again urged to nominate
the plaintiff as teacher for the Jones School but refused to do so.

On August 23rd, the date fixed for beginning the fall term, Miss
Daigle went to the Jones School prepared to commence work, but
was prevented from teaching by the two members of the committee
heretofore referred to, and plaintiff was instructed by these mem-
bers of the committee to take charge of the Jones School, being
told that they would see that she was paid for her services. Plain-
tifl understood that this arrangement was in opposition to Miss
Ouellette’s plans, and soon after she began teaching was advised

Vol. 127—18
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by Miss Ouellette, by letter, that she had not been nominated by
the Superintendent as a teacher for the Jones School. She con-
tinued, however, to carry on the work of the school and did carry
on that work satisfactorily and without interruption during the
entire school year. Miss Ouellette continued as Superintendent
of Schools during all of that period, and nothing further was done
by her with regard to plaintiff’s employment.

The selection and employment of teachers in the public schools
is governed by Section 7, Chapter 188, P. L. 1917, which pro-
vides that the Superintendent *“shall nominate all teachers - - - -
and upon approval of nominations by said committee may employ
teachers so nominated and approved.”

Section 38, Chapter 16, R. S. 1916, authorizes the superin-
tending school committee, after due notice and investigation, to
dismiss any teacher who proves unfit to teach or whose services
they deem unprofitable to the school, but nowhere is there au-
thority for the employment of a teacher by the committee nor
is the Superintendent authorized to employ a teacher without the
approval of the committee.

To constitute a legal employment, there must then be a nomi-
nation by the Superintendent, an approval of the nomination by
the committee, and an cmployment by the Superintendent of the
teacher so nominated and approved. It is not to be expected that
boards of this kind act with great formality nor that their records
are as full and explicit as those of a legislative body or of a court;
and it undoubtedly often happens that the selection of teachers is
made after a general discussion between the committee and the
Superintendent in which all reach an agreement without a formal
nomination having been made by the Superintendent and without
a formal approval having been registered by the committee.

There is conflicting evidence as to just what occurred concern-
ing nomination of plaintifl by the Superintendent and approval
of her nomination by the committee. The Superintendent’s con-
duct was not entirely ingenuous and the committee appear to have
been insistent upon dictating the course which the Superintendent
should follow, to the extent, at least, of encroaching upon her
prerogatives, but we do not need to consider too minutely the de-
tails of that controversy.
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After nomination and approval there still remains an important
act to be performed. The teacher must be “employed.” And the
duty of employing teachers rests upon the Superintendent and up-
on no one else. The school committee has no authority to em-
ploy a teacher. It may, by refusing to approve a nomination, ex-
ercise a veto power over the employment of one or more of those
who are nominated. It may, undoubtedly, approve a nomination
conditionally and thereby exercise a large measure of control in
designating the particular school in which a teacher shall be em-
ployed, or any other detail of employment which strictly speaking
would not be within its jurisdiction. It may, as has been stated,
under certain conditions, discharge a teacher. It may, indeed,
discharge a Superintendent. Sec. 2, Chap. 188, P. L. 1917. But
it may not employ teachers.

There is no dispute in the present case as to the employment of
plaintiff. She was not employed by the Superintendent. She was
employed by the committee.

This unauthorized action does not bind defendant. No valid ex-
press contract exists between plaintiff and defendant under the
terms of which she can maintain her suit.

Nor can she recover on a quantum meruit. True she rendered
the service for which she asks compensation and the price charged
for the service is reasonable but “persons acting under the em-
ployment of town or city officers must take notice at their peril of
the extent of the authority of such officers,” Goodrich v. Water-

- wille, 88 Me., 41 ; Morse v. Montville, 115 Me., 454 ; Power Co. v.
Van Buren, 116 Me., 125; Bangor v. Ridley, 117 Me., 300. And
employment by those acting without legal authority creates no
liability on the part of the municipality.

The case indicates that plaintiff relied implicitly on the promise
of the two members of the committee who employed her, that “they
would see that she would be paid,” giving no thought and making
no investigation as to their authority to bind defendant.

Whether they are individually liable to her because of that
promise is a matter not involved in the present case. In any event
defendant is not liable.

Judgment for defendant.
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SAMUEL ROSENBERG ET ALS
vs.

Morrie CoHEN.

Cumberland. Opinion September 4, 1928.

RearL AcrioN. Morreaces. ForecLosuRe R1eHTS. ASSIGNOR AND ASSIGNEE.

An assignee of a mortgage has a right to foreclose the same mot only by
virtue of the statutes of this State but at common law.

This is true although he holds the mortgage as pledgee and as collateral
security.

The right of assignee to so foreclose is not exclusive.

The assignor may foreclose the same in his own name, even though the as-
signment is absolute in form, provided that (a) the mortgage debt is larger in
amount than the note for which it stands as security; (b) with the consent of
the assignee; (c) when the assignee unreasonably refuses to foreclose.

None of these conditions appearing in the instant case, plaintiff assignor was
without right to foreclose and his writ of entry will not lie.

On exceptions. Real action. A writ of entry brought by plain-
tiffs as mortgagees to recover possession of certain premises there-
i described.

The case was presented on an agreed statement to a single Jus-
tice without jury. Both parties reserved the right of exceptions
on questions of law. A motion by the defendant for a judgment
was denied, and after consideration of the cause the Justice found
for the plaintiffs and ordered execution for possession to issue.
Exceptions were filed by the defendant. Exceptions sustained.

The case is fully stated in the opinion.

Emery G. Wilson, for plaintiffs.

Harry S. Judelshon,

Edward Harrigan, for defendant.

Sirrine: Winson, C. J., PriLsrook, Duny, Drasy, PaTrTANGALL,

JdJ.
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Parrancary, J.  On exceptions. Real action. Case heard be-
fore single justice on agreed statement of facts. Verdict judg-
ment for plaintiffs.

Defendant was in possession of demanded premises, holding rec-
ord title thereto, subject to a mortgage given by a predecessor in
title to “Rosenberg Bro’s,” the identity of the mortgagees so named
and the plaintiffs being admitted. Prior to bringing this action,
plaintiffs assigned their mortgage to a bank, as collateral security
for a loan. That assignment still stands of record and the loan
remains unpaid. Plaintiffs regularly and properly foreclosed
mortgage by publication and seek to take possession of the prop-
erty.

Defendant contends that plaintiffs are not the proper parties
to maintain this action; that it must be brought by the bank or,
at least, in the name of the bank, so long as the record remains as
it now stands.

The case is silent as to whether or not the mortgage assigned to
the bank was of greater or less amount than the note for which the
collateral security was given. It is likewise silent as to whether
or not plaintiffs’ note to the bank was overdue and as to whether
or not the bank objected to, consented to or knew of the fore-
closure by plantiffs.

The issue, therefore, involves the broad proposition of whether
or not a mortgagee, who has assigned a mortgage and endorsed
the note secured thereby to a bank as collateral security for his
own loan, by an assignment absolute in form, may properly fore-
close the mortgage and maintain a writ of entry in his own name,
in the absence of evidence that such action was taken by him with
the knowledge or consent of the bank, or that the bank had re-
fused to take action to protect his interests, or that the mortgage
thus assigned was given to secure a note less in amount than that
which mortgagee gave to the bank, or that mortgagee was not in
default on his note thus given.

The actual facts in the instant case may not involve all of
these questions, but on the record before us each becomes a part
of the issue.

There is no question but that the bank might properly have
foreclosed the mortgage and successfully demanded possession of
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the premises covered by it. An assignee of a mortgage has a right
to foreclose the same, not only by virtue of our statutes but at
common law, as he i1s the real party in interest and the proceed-
ings therefor may be brought in his own name. 20 Am. & Eng.
Encyc. of Law, 1044. This is true although he holds the mort-
gage as pledgee, Morgan et al v. Lake View Co. (Wis.), 72 N. W,
872. As collateral security, Holmes v. Turner Falls Co., 150
Mass., 535 ; Jennings v. Wyzanski, 188 Mass., 285 ; Union Trust
Co. v. Hasseltine, 200 Mass., 414. In such cases the assignee or
pledgee is trustee for the assignor or pledgor for any amount that
may be due him as a result of the foreclosure.

But the right of the assignee to foreclose is not exclusive. The
weight of authority is that where the owner of a mortgage has
pledged it as collateral security for a debt of less amount than
the mortgage, he still has such interest as entitled him to bring an
action for the foreclosure of the mortgage. Dickey v. Porter
(Mo.), 101 S. W., 591, and cases cited.

Simpson v. Satterlee, 64 N. Y., 657, is authority for the state-
ment that “where the owner of a mortgage has pledged the same
as collateral security for a debt less than the face of the mort-
gage, he has an interest in the same which entitles him to bring an
action for the foreclosure of the mortgage.”

In Norton v. Warner, 3 Edw. Ch. (N. Y.), 106, the court said,
“Complainant had not divested himself of all interest or control
over the mortgage. The assignment is but a partial one made to
secure to the pledgee the payment of the loan, being less than the
amount due on the mortgage. In equity he is still the owner, sub-
Jject only to the lien or pledge for the loan. The pledgee might
have filed a bill of foreclosure against the original mortgagor and
in that case the pledgee would have been deemed a trustee for the
mortgagee for the whole mortgage debt after satisfying h