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CASES

SUPREME JUDICIAL COURT

STATE OF MAINE

THE DoMiNioN FEertiLizER CoMPANY vs. T. HerBErT WHITE.

Penobscot. Opinion April 3, 1916.

Actions of tort and coniract brought by foreign corporations. Interpretation

I.

of Chapter 152, Laws of IQII.

The provision in chapter 152 of the Laws of 1911, that if a foreign
corporation fails to file with the secretary of State the certificate required
in section 2, “such failure shall not affect the validity of any contract with
such corporation, but no action shall be maintained or recovery had in
any of the courts of this State by any such foreign corporation so long
as it fails to comply with the requirements of said section” is held not
to apply to an action of trover brought by a non-complying foreign cor-
poration against an attaching officer who attached, as the property of a
third person, goods claimed by it to belong to the corporation.

The limitation in chapter 152 of the Laws of 1011 of the right of a
foreign corporation which has not complied with the requirements of’
section 2 of the chapter, to maintain an action in the courts of this State
applies only to actions on contracts, and not to actions for wrongs against
the corporation’s property, which do not grow out of any contract it has
made.

Action of trover to recover the value of fifty tons of fertilizer

seized and sold by one of the deputies of the defendant on a judg-
ment recovered against one Carroll B. Burns. Defendant pleaded
general issue and filed brief statement alleging that the plaintiff
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corporation could not recover in this action, because it was a foreign
corporation and had not complied with certain statutes of the State
of Maine relative to foreign corporations doing business in this
State. The evidence disclosed at the trial that the plaintiff com-
pany was a foreign corporation and had not complied with the
provisions of chapter 152 of the Public Laws of 1911, requiring
such corporations to pay certain fees and to perform certain other
acts, as provided in said chapter.

At close of all the testimony, the defendant requested the court
to direct a verdict for defendant, on the ground that the plaintiff
corporation, being a foreign corporation, did not comply with the
provisions of chapter 152 of the Public Laws of 1911 of the State
of Maine. The court thereupon directed the jury to return a verdict
for the defendant. To this ruling of the court, the plaintiff filed
cxceptions.  Exceptions sustained.

Case stated in opinion.

Ryder & Simpson, for plaintiff.

Morse & Cook, W. H. Mitchell, and L. V. Jones, for defendant.

SitTiNGg: Savack, C. J., CornisH, King, HarLey, Hanson, JJ.

Savace, C. J. Action of trover against a sheriff for the value
of a certain quantity of fertilizer. The fertilizer was attached on
a writ, and sold on execution by the defendant’s deputy as the
property of one Burns. The plaintiff claims that the fertilizer was
consigned by it to Burns, but not sold to him, and that it was the
owner at the time of the attachment.

The plaintiff is a foreign corporation located at St. Stephens, New
Brunswick. It shipped the fertilizer in question from St. Stephens
to Burns at Levant, Maine. It was shipped to Burns to be sold by
him, as agent, in this State. Mr. Dresser, the plaintiff’s manager,
resides in Calais, Maine, where he has an office, and where he
transacts more or less of the plaintiff’s business. The plaintiff has
about one hundred agents in this State, to whom it consigns fer-
tilizer for sale at their respective places of business. And some of
them, at least, advertise that they have fertilizer for sale.

At the conclusion of the trial of this case, the presiding Justice
directed a verdict for the defendant on the ground that the plaintiff
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bein'g a foreign corporation had not complied with the provisions
of chapter 152 of the Laws of 1911. The plaintiff excepted.

Section 1 of chapter 152 of the Laws of 1911 requires every
foreign corporation, with some exceptions not material here, which
has a usual place of business in this State, or which is engaged in
business in this State permanently or temporarily, without a usual
place of business therein, to appoint a resident of the State to be
its true and lawful attorney upon whom all lawful processes in any
action against it may be served, and to file the power of attorney
in the office of the secretary of State and to pay a fee of ten dollars.

Section 2 provides that “every such corporation before transacting
business in this State, shall, upon payment of a fee of ten dollars
which is in addition to the fee provided in section one of this Act,
file with the secretary of State a copy of its charter, article or
certificate of incorporation, . . . a true copy of its by-laws,
and a certificate . . . setting forth: (a) The name of the
corporation: (b) The location of its principal office: (¢) The names
and addresses of its president, treasurer, clerk or secretary and of
the members of its board of directors: (d) The date of its annual
meeting for the election of officers; (e) The amount of its capital
stock, authorized and issued, the number and par value of its
shares, and the amount paid in thereon to its treasurer.” The
officers and directors are made subject to penalties and liabilities
for false and fraudulent statements and returns, and for failing
to comply with the provisions of this section and of sections one
and five. The section concludes as follows: “Such failure shall
not affect the validity of any contract with such corporation, but
no action shall be maintained or recovery had in any of the courts
of this State by any such foreign corporation so long as it fails to
comply with the requirements of said section.” This plaintiff had
not complied, at the time of the trial.

We need -consider only one or two of the many questions which
have been argued. The plaintiff’s point that non-compliance with
the statute should have been pleaded in abatement is not open to
it here. The point was not ruled upon at the trial below, and is
not raised in the bill of exceptions. ’
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The only question raised in the bill is whether non-compliance
with the provisions of chapter 152 of the Laws of 1911, if properly
pleaded and shown, will defeat the maintenance of this suit. We
may assume that the plaintiff, a foreign corporation, was engaged
in intrastate business in this State, and so became subject to any
state regulation which did not burden interstate commerce. (See
Interstate Amusement Co. v. Albert, 239 U. S, 560.) The question
still remains whether the 1911 statute applies to this action of
trover. We think it does not.

Though it is not technically a penal statute, it virtually penalizes
2 foreign corporation for non-compliance with its provisions. The
courts generally have shown a marked tendency to construe such
statutes with considerable strictness, and not to extend their mean-
ing beyond what is fairly expressed. And we think this rule of
construction is the correct one. The statutes of this sort in one or
more states, by their express terms, are made applicable to actions
ex delicto, as well as to actions of contract. The statute in this
State is not so made. We think it should not be extended beyond
a fair interpretation of its language. To interpret a statute cor-
rectly it is necessary to read the context as well as the text, to
read a whole sentence and not merely a phrase, to read a section
or a chapter and not merely a sentence. The scope of inquiry may
embrace even more. The language of a statute may be interpreted
in the light of the legislative purposes, the objects to be served, the
evils to be remedied.

It is true that in this 1911 statute there is the phrase, “no action
shall be maintained or recovery had in any of the courts of this
State by any such foreign corporation so long as it fails to comply
with the requirements of this statute.”” But this phrase is a part
only of the sentence. The sentence as a whole is, “such failure
[to comply with the statute] shall not affect the validity of any
contract with such corporation, but no action shall be maintained
or recovery had,” and so forth. No action for what? no remedy
for what? The context shows quite clearly, we think, that the
legislative thought, the legislative intent, was concerned with cor-
porate contracts, and with remedies on such contracts. By the
statute, a foreign corporation doing business in this State is required
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to file certain statements concerning its organization and financial
resources. In the course of its business it makes contracts. Those
contracts are valid, whether the statute is complied with, or not.
But, the statute says, “no action shall be maintained, or remedy
had by the corporation so long as the corporation fails to comply.”
That was intended to mean, we think, that no action on such a con-
tract can be maintained, or remedy had for the breach of it, until
there is a compliance with the statute.

We discover no intention that this statute should apply to reme-
dies for wrongs committed against the property in this State of a
delinquent foreign corporation. The conversion complained of in
this action did not grow out of any contract the plaintiff had made.
It did not grow out of the plaintiff’s business in this State. If it
owned property here which was attached as the property of another
party and thereby converted, we think it has a right to maintain an
action for that wrong, irrespective of the statute, It is not for
the court, but for the Legislature, to broaden the statute, if the
public welfare requires it.

The direction of a verdict for the defendant on the ground of
ron-compliance with the statute was error.

Exceptions sustained.
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E. M. Taompson AND C. A. SiMmoNs vs. HamMLiN B. Bowes.
Knox. Opinion April 3, 1916.

Easement or right of way over private property, as distinguished from
easement or right of way over public property. Presumptions as to use
of way. Private and public property defined. Trespass on the case.

1. Property held for pious or charitable uses, not for the whole public,
but for a limited portion of the public, as for example, church property,
is private property, and as such, is subject to the application of the doctrine
of prescriptive easements.

2. Where a claimant has shown'an open, visible, continuous and unmo-
lested use of land for twenty years or more, inconsistent with the owner’s
rights, and under circumstances from which may be inferred the knowl-
edge and acquiescence of the owner, the rule ordinarily is that the use
will be presumed to be under a claim of right, and adverse to the owner;
and the burden is on the owner to rebut the presumption by showing that
the use was permissive. But when a tract of land, attached to a public
building, is designedly left open and unenclosed, for convenience or
ornament, the rule is otherwise, and the passage of persons over it is
presumed to be permissive under an implied license.

3. In this case, the admission that “the way in question has been so used
by the owners of the block as would give them a right of way if the
property over which it is claimed were private property” is an admission
necessarily that the use has been adverse, and, hence, no presumption of
permissive use can be applied.

4. A prescriptive easement of a right of way is not defeated by the fact
that others than the claimant have used the way.

5. When it is stipulated in the report of a case involving a prescriptive
easement of a right of way that “if the plaintiffs have a right of way,
judgment is to be awarded for them,” the question of the indefiniteness
of the description of the way in the declaration is not open to con-
sideration,

Action’ on the case by plaintiffs to recover damages from the
defendant for obstructing an alleged right of way around the
easterly end of the block, or building, owned by plaintiffs. The
right of way claimed by plaintiff was over and across a certain part
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of a lot belonging to the Free Church, so called, in the town of
Union. It was admitted by counsel that the use of said strip, or
parcel of land, by the plaintiff was such use and for such length of
time as would give the plaintiff a prescriptive right of way, if the
land over which the right of way was claimed had been “private
property.” The defendant contended that no right of way could
be acquired across said church property.

Case reported to Law Court upon agreed statement. Judgment
for plaintiffs.

Case stated in opinion.

A. S. Littlefield, for plaintiffs. .

E. C. Payson, and R. I. Thompson, for defendant.

SitTING: Savacg, C. J., CornisH, King, Harey, HansoN, PHIL-
BROOK, J].

Savagg, C. J. This case comes before this court upon the fol-
lowing report: This is an action on the case by the owners of
Moneka block in Union to recover against the defendant for
obstructing an alleged right of way. The defendant has built a
building over the right of way claimed. The way claimed is around
the east end of Moneka block. The southerly line of said block
faces Union Common. Said way claimed is across land which is
a part of the Free Church lot, so called, which church is a duly
organized and a regular parish under the laws of this State. The
block, church, surroundng land and buildings are as shown on the
plan. The said church was built in 1839, and that and the lot have,
up to within less than twenty years, been used for the church pur-
poses. Moneka block was built in 1857, and since that time the
way in question has been so used by the owners of said block as
would give them a right of way if the property over which it is
claimed were private property, unless the fact that others used it
would prevent the acquisition of that right, it being admitted that
the use by the plaintiff was not exclusive, but that others having
occasion used it. The defendant contends that no right of way
could be acquired across said church property. If the plaintiffs
have a right of way, judgment is to be awarded for them for an
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amount sufficient to carry costs. Otherwise judgment is to be
entered for the defendant.

The defendant objects in the first place that plaintiffs in their
writ have not set out any right of way by limits and bounds, and
have left the location of the claimed right indefinite and uncertain.
But that question is not before us. The parties have stipulated in
the report that “if the plaintiffs have a right of way” judgment is
to be awarded for them. The existence of a right of way is the
only question submitted to the court; not its location.

It is admitted that the plaintiffs have used the way in such man-
ner and for such length of time, as would have gained for them
a prescriptive right of way, if the land over which the right is
claimed had been private property. By the phrase “private prop-
erty” we understand is meant property belonging to a private
individual; church property is private property as distinguished
from the property of the State or of a municipality, which is public
property. Property held for pious or charitable uses, not for the
whole public, but for a limited portion of the public, is private
property, and as such, we have no doubt, is subject to the applica-
tion of the doctrine of prescriptive easements. Kinsell v. Daggett,
11 Maine, 309; Kilburn v. Adams, 7 Met., 33 ; Burnham v. McQues-
tion, 48 N. H., 446; Society for the Propagation of the Gospel v.
Hayden, 38 Vt., 603; Mowry v. City of Providence, 10 R. 1, 52.
Accordingly we hold that a right of way could be acquired by pre-
scription across the church property.

Was such a right of way acquired? Certainly, the fact that others
having occasion used it did not prevent the plaintiffs from acquiring
the right for themselves. That needs no argument.

The space between the plaintiff’s building and the church edifice
was about 16 feet wide. The exhibits which are made a part of
the report show that the land in front of and about the church
edifice, including that at the side of it over which the right of way
is claimed, was open and unenclosed. And this being so, the
defendant relies largely upon Kilburn v. Adams, 7 Met., 33, in
which case Chief Justice Shaw speaking for the court said, that
where a tract of land attached to a public building, such as a meet-
ing house, and occupied with such house, is designedly left open
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and unenclosed, for convenience or ornament, the rule is that “the
passage of persons over it, in common with those for whose use
it is appropriated is in general to be regarded as permissive, and
under an implied license, and not adverse. Such a use is not incon-
sistent with the only use which the proprietors think fit to make of
it; and therefore, until they think proper to enclose it, such use is
not adverse, and will not preclude them from enclosing it, when
other views of the interests of the proprietors render it proper to
do so. And though an adjacent proprietor may make such use of
the open land more frequently than another, yet the same rule wiil
apply, unless there be some decisive act indicating a separate and
exclusive use, under a claim of right. A regularly formed and
wrought way across the ground, paved, macadamized, or gravelled
and fitted for use as a way, from his own estate to the highway,
indicating a use distinct from any use to be made of it by the pro-
prietors, would, in our opinion, be evidence of such exclusive use
and claim of right. So would be any plain, unequivocal act, indi-
cating a peculiar and exclusive claim, open and ostensible, and
distinguishable from that of others. But the fact that a particular
track or line was a little more worn and marked by travel than the
general surface of the lot, or, that the adjacent proprietor had
occasionally levelled a spot gullied by the rain, could scarcely be
regarded, independently of other proof, as indicative of a claim of
right.” We do not question the soundness of this doctrine.

But it will be noticed that the discussion in Kilburn v. Adawms
relates to the evidentiary force of long and uninterrupted user for
a way of the unenclosed lands about an academy building which,
of course, would be the same in case of a church edifice, as in the
present case. It relates to a presumption of a permissive use
under an implied license. It points out that evidence of decisive
acts of an adverse character are necessary to overcome the pre-
sumption of possession. It marks, to a certain extent, a distinction
between the use of such lands and those of a private proprietor.
The general rule sustained in most jurisdictions is that where the
claimant has shown an open, visible, continuous and unmolested
use for twenty years or more, inconsistent with the owner’s rights,
and under circumstances from which may be inferred the knowl-
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edge and acquiescense of the owner, the use will be presumed to be
under a claim of right, and adverse to the owner, so as to place
upon the owner, in order to avoid the acquisition of a prescriptive
easement, the burden of rebutting this presumption by showing
that the use was permissive. Barnes v. Haynes, 13 Gray 183;
Blake v. Everett, 1 All, 248; 9 Ruling Case Law, 781. See
Rollins v. Blackden, 112 Maine, 459. But as held in Kilburn v.
Adams, where the use is of the open and unenclosed lands about a
quasi public building, as a church or academy, the presumption is
otherwise, and the distinctively adverse character of the use must
be shown to rebut the presumption of permission.

Now the distinction between Kilburn v. Adams and the case at
bar is this. In this case the presumption, arising from possession
is not a factor. It is admitted that the use was of such a character
as would give the plaintiffs a right of way as against an individual
proprietor. Such a use was necessarily adverse. The admission
excludes any inference of permission. No presumption of permis-
sive use is admissible. We must hold therefore that the plaintiff’s
use of the way has been adverse for the requisite period of time to
acquire a prescriptive easement. And since, as we hold, such an
easement may be acquired in the land of a church society, it follows
that the plaintiffs have a legal right of way, and are entitled to
judgment.

Judgment for plaintiffs for $21
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Er1zaBeTH O. FARBANKS vs. Epcar E. BARKER, Admr.

Cumberland. Opinion April 8, 1916,

Actions against an administrator. General test as to claim being barred by
Statute of Frauds. Statute of Frauds. Statute of Limitations.

Action on account annexed to recover for board, room, washing, mending,
care and nursing of defendant’s intestate, also for money had and received.

Held:

1. Under Revised Statutes, chapter 83, section 9o, the account is alive and
suable until there has been a period of at least six years during which
there are no items, either debit or credit.

2. The evidence in this case not sufficient to show original promise on
part of the defendant’s intestate,

3. An obligation or promise is “original” if the promise is made at the
time, or before the debt is created and the credit is given solely to the
promissor, but “collateral” if the promise is merely super-added to the
promise of another, he remaining primarily liable: No precise form of
words is necessary to show an original promise, or conclusive as to the
evidence of the parties.

Action of assumpsit on an account annexed brought by plaintiff
against defendant, as administrator, to recover certain sums alleged
to be due plaintiff from defendant’s intestate for room, board,
nursing and other items. Defendant pleaded general issue and
brief statement alleging payment of certain of the items charged in
the writ and pleaded also the statute of limitations and statute of
frauds as to certain other items. Verdict for plaintiff in sum of
$2196.16. Defendant filed general motion for new trial. New
trial granted, unless within thirty days after filing of rescript,
plaintiff remits all the verdict in excess of $1228.40. Interest on
said sum to be allowed from date of writ. If remittitur be made,
motion overruled. So ordered.

Case stated in opinion.

Frank H. Haskell, for plaintiff.

John B. Kehoe, Jacob H. Berman, and John T. Fagan, for
defendant.
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Si1TTING: SAvack, C. J., CornisH, King, HaLEy, Hanson, PHIL-
BROOK, JJ.

PHILBROOK, J. This is an action on an account annexed consist-
ing of several charges for which the defendant’s intestate in his
lifetime became liable to the plaintiff, as she claims. The verdict
being for plaintiff, defendant presents the usual motion for a new
trial. No exceptions are urged.

CHARGE FOR BoARrD,

By far the larger portion of the account was made up of charges
for board, room, washing, mending, care and nursing, from January
1, 1906 to August 13, 1913, the latter date being that of Barker’s
death. During the last months of his life he was ill and in need of
considerable care. It is admitted that Barker lived at plaintiff’s
house during the period for which he is charged for board, but the
defendant contends that plaintiff and Barker were living there
together under some arrangement mutually agreeable to both, with-
out expectation of payment other than such as she received from
time to time in the way of money or goods, or Barker’s assistance
in running the farm, and probably with the expectation on plaintiff’s
part that if she outlived him he would leave her his property since
he had no wife or children. In support of this contention the
defendant calls attention to the testimony of Albert F. Fairbanks,
a gentleman who married the plaintiff about two months after

larker’s death. The former wife of Mr. Fairbanks was a sister to
Barker. According to his testimony, in the summer of 1910, while
his first wife was alive, he and she were visiting Barker at plain-
tiff’s house, and upon Barker’s being asked why he did not pay
plaintiff for his board he replied that he could pay her any time
when she needed it; that she had plenty of money at that time; that
she did not know the worth of money; that she was not practical,
throwing her money away ; that when she got hard up and wanted
it he could let her have it, and, quoting Mr. Fairbank’s testimony,
“He said if he outlived her, and if he didn’t I won’t say that he
said he had made arrangements, or that he was going to, one or the
other, that she could have the income of it; but he wouldn’t give
her the money because she would spend it all, she was so liberal.
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That is the drift of it. It may not be word for word, but that is
the substance of it.” As further supporting this contention of the
defendant, he introduced testimony to show that Barker had worked
on plaintiff’s farm, had exchanged work with a neighbor who, in
exchange, worked on her farm, had bought fertilizer which, it was
claimed, was used on plaintiff’s farm, and had bought grain and
groceries which were consumed on her farm and in her family.
The defendant also laid stress on the nature, time and amount of
payment of moneys from Barker to plaintiff, and especially to an
entry in plaintiff’s own book account showing that on April 6,
1909, she borrowed ninety dollars from Barker and paid him the
loan on May 20, 1909, together with five dollars as interest. He
urges that if Barker owed plaintiff, as she claims, she would not
borrow from him and pay such large interest.

To meet this contention the plaintiff urges that a fair construction
of the testimony of Mr. Fairbanks would go far to prove that she
was treating him as a boarder. She points out that, at the time of
the conversation quoted from Mr, Fairbanks, the former wife of
Mr. Fairbanks, a sister of Barker, as we have already said, was
present and began the conversation by saying, “Frank, Lizzie tells
me that you haven’t paid her any board for a long time, and that
if she says anything to you about it you get mad. Why don’t you
pay?” In the middle of April, 1909, apparently about the time
of the borrowed money referred to, William M. Ross, a nephew of
the plaintiff, was at the Fairbanks house, in the presence of plain-
tiff and Barker, and testified that “she was telling how much expense
she had to go to lately and she said she would be all right if Mr,
Barker would pay her. And then she asked him and says, “Won't
you pay me, Frank? And he says, ‘I will make it all right; that
is all right,” he says.” In the fall of 1912, Miss Eva B. Crockett
heard plaintiff ask Barker for money, and on being told he didn’t
have it, the plaintiff said, “Well, Frank, I should think you might
pay me something, some money.” The same witness testified to
hearing plaintiff ask Barker for money during the following winter
and his reply again was that he didn’t have it. A few moments
afterward Barker gave some money to one Johnson and the plaintiff
then said “I should think you might let me have some money, you
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owe it to me.” To this the witness says Barker did not make much
reply but acted as though he didn’t like it. The plaintiff also pre-
sented her account book, accompanied by her suppletory oath, con-
taining charges against the defendant’s intestate for the periods
and amounts which appeared in the account annexed to the writ.
The defendant argues that this book contains strong internal evi-
dence that the charges are not genuine. Under proper instruction
from the court it became a question of fact for the jury to deter-
mine whether the book was or was not genuine. No exceptions to
such instruction are here presented and we must assume that the
instruction given was correct. The jury must have favorably enter-
tained the plaintiff’s claim as to the book and we are not convinced
that they were so manifestly in error upon this element in the case
as to require us to disturb the verdict so far as it depends upon
this account book. From all this testimony and all other evidential
facts in the case from which inferences may be properly drawn, the
court is of opinion that the jury was justified in believing that
Barker was living in the plaintiff’s home with an expectation and
understanding on her part that he was to pay board, and on his part
that he was to so pay. The rate of board, if any were due, was not
seriously questioned and may be considered fair and reasonable.
STATUTE OF LIMITATIONS.

The defendant further contends that the charges for board prior
tc August 12, 1907, are barred by the statute of limitations. Upon
the account filed in the probate court, a copy of which was attached
tc the writ, no credits appeared, but before going to trial the plain-
tiff was allowed to amend her account by adding credits of cash
payments in January, March, May, August and December in the
year 1900, and like payments in January, April, September and
December in the year 1907. If these payments were actually made
then under the statute, R. S., chap. 83, sect. 9o, the entire account
is unaffected by the statute of limitations, for “Until there has been
a period of at least six years during which there are no items,
either debit or credit, the account is alive and suable.” Rogers v.
Davis, 103 Maine, 405. The only testimony as to these particular
payments is found in plaintiff’s book account, to which we have
already alluded as having been submitted to and considered by the
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jury. As to their finding, whatever might have been the finding by
this court as a matter of primal impression, we must hold that we
are not convinced of such manifest error as to require us to-set that
finding aside.

STATUTE oF FRrAUDs.

Charges for board, room, laundry and stabling of horses for
Leon L. Jordan, which plaintiff says Barker promised to pay, the
defendant says are barred by the statute of frauds. It appears from
the testimony that Jordan, a colored man, was a more or less inti-
mate friend of Barker’s and was in some way associated with him
in certain trades and deals. No contention is raised as to the fact
that Jordan boarded with plaintiff during the time charged for, nor
was there contention as to the rate charged. The same may be said
as to stabling of Jordan’s horse. As to whether Barker was an
original promisor to pay Jordan’s bill, and so considered himself,
the plaintiff calls attention to the fact that Jordan came there
November 20, 1911, and after he had been there two or three weeks,
according to the testimony of Charles H. Skillin, apparently a dis-
interested witness, the plaintiff complained to Barker, saying she
could not board Jordan any longer and did not want him around
there. 'Whereupon Barker said “I will pay his board,” and from
that time, somewhere in November or December, 1911, to May 13,
1913, Jordan continued to board with plaintiff, paying nothing on
his own account. An exhibit was also introduced, dated June 2,
1913, some two weeks after Jordan left plaintiff’s house, in the hand
writing of Barker and in the form of a bill in which Barker charges
Jordan for boarding him and stabling his horse during the time
set out in plaintiff’s account. It is admitted that Barker left this
bill with an attorney for collection against Jordan. Not as show-
ing an original promise, but as confirmatory of that theory, Mrs.
Crockett testified that after Jordan went away plaintiff asked
Barker who was to pay Jordan’s unpaid bill and the reply was that
he would. On the other hand the defendant calls attention to
the further testimony of Mrs, Crockett, who says that after Jordan
had left plaintiff’s home as a boarder “she was kind of fretty about
his board and at last says ‘I would like to know how I am going to
get my pay out of this’ and he says ‘Well, if you don’t get it any
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other way, I will pay it”” From this the defendant argues that
no original promise had been made by Barker to pay Jordan’s board,
but that if any promise was made it was a collateral one and so
within the statute of frauds and void. A significant piece of tes-
timony is found in the plaintiff’s account book where is to be found
an account charging Jordan with his board and stabling down to
the day of his final departure.

“The provision of the statute of frauds requiring a promise to
answer for the debt, default, or miscarriage of another to be in
writing in order to fix liability on the promisor, has been a fruitful
source of litigation. The general rule, of course, is well recognized
that it is a collateral and not an original promise that is within
the statute. It is well understood, also, that the obligation is
original if the promise is made at the time or before the debt is
created and the credit is given solely to the promisor, but collateral
if the promise is merely super-added to the promise of another to
pay the debt, he remaining primarily liable.” . . . “No precise
form of words is necessary to show an original promise, or con-
clusive as to the intention of the parties.” Note to Security Bank
Note Co. v. Shrader, Ann. Cas., 1914, A, p. 490, and cases there
cited. In Reed v. Holcomb, 31 Conn., 360, the court says that in
cases difficult to determine “courts must rely upon the circum-
stances of each particular case, and its general features, in order
to ascertain the intention of the parties, and how they viewed it,
where it is doubtful whether it was a contract of suretyship or
guaranty, or an original undertaking.” Our own court in Doyle
v. White, 26 Maine, 341, says that the test to decide whether one
promising is an original debtor or a guarantor is whether the credit
was given to the person receiving the goods. The account book,
upon which plaintiff confidently relies to prove her charge against
the defendant for Barker’s board, with equal force shows that she
continued to charge Jordan and not Barker, for Jordan’s board
down to the time of his departure. Would she have done this if
credit had been primarily given to Barker for Jordan’s board during
all those months? If Barker was slow about paying his own board
would the plaintiff take him as paymaster for Jordan alsor If she
had given credit to Barker, and he was as able financially at last to
pay as counsel says she knew him to be, why was she “fretty”
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after Jordan went away, and why did she say that “I would like to
know how I am going to get my pay out of this?” While it is true,
as a general rule, that the question as to whether the promise is
original or collateral is one of fact for the jury to determine, yet
from a careful study of all the testimony we are of opinion that
there was no promise to pay Jordan’s board which was legally bind-
ing upon Barker or upon his estate.

The other charges in plaintiff’s account, except certain small
ones which the court instructed the jury could not be considered,
seem to be sufficiently sustained by the evidence.

PAYMENT.

The defendant stoutly claims as a final defense that whatever
the charges may be which plaintiff has against the estate, they
were wholly or largely paid in the lifetime of Barker, and that at
best the verdict of the jury was greatly in excess of what is law-
fully due the plaintiff. Exclusive of interest the total bill of the
plaintiff was two thousand two hundred twenty-nine dollars and
ninety cents. With interest the bill amounts to two thousand
three hundred eighty-nine dollars and seventy-one cents. The ver-
dict was for two thousand one hundred ninety-six dollars and six-
teen cents. The defendant shows orders on the Portland Savings
Bank, amounting to $630.00 drawn payable to the plaintiff and
while they do not bear her endorsement yet the teller of the bank
testifies that the money drawn on them was paid to her. He also
shows orders on Maine Savings Bank, amounting to $555.00 drawn
payable to the plaintiff and bearing her endorsement. He also
shows a check on Casco National Bank, amounting to $25.00,
drawn payable to the plaintiff and bearing her endorsement. The
defendant claims that these several amounts, the credits of $60.00
given on her bill, Jordan’s board amounting to $248.50, together
with the small items before referred to, should all be deducted
from plaintiff’s account. As to the orders drawn on the two
Savings banks, the plaintiff claims that the regular employment of
Barker as station agent for the Grand Trunk Railway prevented
him from visiting the banks during banking hours and that these
orders were given to the defendant in order that she might draw
the money and deposit the same to the credit of Barker in the

VOL. CXV 2
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Casco National Bank. Her counsel argues that Barker’s deposit
in each Savings bank had reached the sum of two thousand dollars,
the limit under the statute on which such banks could pay interest,
and that these orders corresponded in amount to the accrued inter-
est. Hence he argues that she only acted as his agent in drawing
and depositing the money represented by these orders. In support
of this argument attention is called to the fact that in many
instances there was deposited the same amount or approximately
the same in the Casco National Bank as was drawn from the
Savings banks, and that the date of drawing and that of deposit
was the same in many instances. As to the Portland Savings
Bank orders this argument holds true as to seven but as to the
other seven there is no deposit in the Casco Bank to correspond
with orders drawn on the Savings bank. As to the Maine Savings
Bank orders the argument holds true as to seven but not as to the
other seven. In other words the testimony shows that the plaintiff
drew $385.00 from the Portland Savings Bank and $275.00 from
the Maine Savings Bank which she has not accounted for. Through
argument of counsel, she says that as agent she delivered these
sums, or paid them to Barker, her principal. These sums having
been shown to be in her possession if she would relieve herself
from responsibility upon the ground of payment then the burden
is upon her to show such payment. This principle is too elementary
to require citation of authorities, There is no direct evidence to
prove her contention as to payment of these sums to Barker or
deposit to Barker’s credit, and the presumption upon which she
leans, namely that she deposited to his credit some of the proceeds
of orders, does not satisfy the burden laid upon her.
We therefore deduct from the plaintiff’s bill
Amount drawn from Portland Savings Bank and not

accounted for ........... . .iiiiaiiiii, $385.00
Amount drawn from Maine Savings Bank and not

accounted for ........ .. .. il 275.00
Check on Casco National Bank.................. ... 25.00
Credits on amended bill................. ... ... .. 60.00
Jordan’s board ....... ... . i 248.50
Small items, teams, €tC..........covriiirirnenenn.n. 8.00
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Total charges without interest............ $2,229.90
Deductions to be made.................. 1,001.50
Balance ................. ... ........ $1,228 40

As to claims for grain and fertilizer furnished, labor performed
and other minor claims made by defendant, we leave them without
comment as within the undisturbed province of the jury.

The entry will be,

New trial granted unless within thirty days after filing of rescript
plaintiff remits all the verdict in excess of $1228.40. Interest on

said sum to be allowed from date of writ. If remittitur be made,
motion overruled.

MvEr BErMAN vs. WILLIAM ROSENBERG.
Androscoggin. Opinion April 10, 1916.

Breach of Contract. Meeting of wminds of parties to contract.

Action for breach of contract, reported for the determination of this court.

Held:

1. That the document executed on June 4, 1015, was binding upon the
parties thereto, and that the reasons offered to excuse performance on the
part of the defendant are not valid. Every reason stated by the defendant
was known to him before the first document was written, and from his
own testimony these very reasons were the foundation of his dissatis-
faction with the plaintiff, and the testimony in support of the plaintiff’s
contention is overwhelming. The case is one of perfect negotiation
resulting in a completed contract on June 4, 1915.

2. That the mere fact that the parties have expressly stipulated that there
shall afterwards be a formal agreement prepared, embodying the terms,
which shall be signed by the parties, does not by itself show that they
continue merely in negotiation. It is a matter to be taken into account
in construing the evidence and determining whether the parties have really
come to a final agreement, or not. But as soon as the final mutual assent
of the parties is established, so that those who draw up the formal agree-
ment have not the power to vary the terms already settled, the contract is
completed.
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Action on the case to recover damages for the failure of defend-
ant to perform and carry out the terms of an alleged contract
entered into by said plaintiff and defendant. Defendant pleaded
general issue. At the close of the testimony, the parties agreeing
thereto, the case was reported to the Law Court, upon so much of
the evidence as is legally admissible, to render judgment as the law
and evidence require. Judgment for plaintiff.

The case is stated in the opinion.

Benjamin L. Berman, and Jacob H. Berman, for plaintiff.

Ralph W. Crockett, for defendant.

SrrriNg: Savagg, C. J., CornisH, King, HaLey, Hanson, PaIL-
BROOK, JJ.

Hanson, J. Action for breach of contract, reported for the
determination of this court. :

The plaintiff and defendant were copartners in the shoe and
clothing trade in the city of Lewiston, and began business in
February, 1915. The plaintiff was manager of the business. Dis-
agreement arose in relation to the appropriation by the plaintiff
of $150 from the partnership funds for the purpose of paying a
personal note; and being unable to adjust their difference, the
partners talked of dissolving the partnership. In the absence of
the plaintiff, the defendant invited Mark Berman, the plaintiff’s
father, to come to their store, and there discussed with him the
affairs of the partnership, with the result that the defendant agreed
to a dissolution of the copartnership, and to continue the business,
assume its obligations, and pay the plaintiff four hundred dollars
for his interest in the firm. The plaintiff later in the day, in the
presence of his father, assented to the arrangement so made by
his father and the defendant, and on request of the defendant sent
for an attorney to come to their store, and, after consultation with
all the parties involved, the following agreement was written by
the attorney and signed by the parties:

“LewistoN, ME., June 4, 1915.
. Dissolution agreement by and between Myer Berman and William
Rosenberg.
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(I) In consideration of $400 My Berman transfers all his right
title and interest in the business formerly conducted by them
jointly, including book of accounts and stock etc.

(II) Wm. Rosenberg is to assume all outstanding indebtedness
and to save the said Berman harmless by reason thereof.

(III) William Rosenberg is to collect all outstanding bills owing
to said firm at his own expense and for his benefit.

(IIIT) Said consideration of $400.00 to be in full satisfaction of
all claims and demands which the said Rosenberg has against the
said Berman.

WM RoSENBERG
Myer BEerMAN.”

The above document, which was written at the store on the
firm’s letter-head, was retained by the attorney and taken to his
office for the purpose, as the plaintiff claims, of making a copy of
the same for the use of one of the parties, while the first copy
would be kept by the other, or a copy, for the use of each; that
the document represented and included all that was agreed to, and
was the completed contract between the parties.

The defendant denies this, and says that the agreement was not
completed on June 4th, and never was perfected; that the first
paper was a memorandum merely from which the contract was to
be drawn, and he says that the attorney remarked: “I am going
to scribble it off here, it is only a temporary agreement, a temporary
paper. I will make the real papers out tomorrow,” and continues:

“Q. What was said about the paper he was going to draw the
next day? .

A. Well, it was stated that the paper that was going to be
drawn the next day is going to be a binding paper. This is only a
temporary agreement.

Q. Was anything said about your having a chance to look over
the paper that was to be made the next day?

A. Yes, sir.

Q. What was said about that?

A. Well, after I am satisfied with the papers that I could sign
it.”

The attorney prepared the following document:
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“KNOW ALL MEN BY THESE PRESENTS THAT WILLIAM ROSENBERG,
oF LisBoN FALLs, IN THE COUNTY OF ANDROSCOGGIN, AND MYER
BERMAN, oF LEWISTON, IN SAID COUNTY, AGREE AS FOLLOWS:i—

1. The partnership existing between the said parties under the
firm name of MyEr BErMAN & Co,, is hereby dissolved by mutual
consent. Said MyErR BERMAN in consideration of FOUR HUNDRED
DOLLARS ($400.00) paid to him by the said WiLLIAM ROSENBERG,
grants and assigns to the said WiLLiamM RoSENBERG, all his right,
title and interest in and to all the goods, stock, fixtures and good
will of said firm, and in all the debts, demands and accounts, due
said firm, with full power to the said WiLLiaM ROSENBERG, to
collect the same by suit, or otherwise, in the name of said firm,
for his own use and benefit, but without expense to the said MyEr
BermAN.

2. The said MvEr BErRMAN agrees that he will not do any act
by which the said WiLLiaM RosENBERG may be delayed or hindered
from collecting any of said debts or demands, and that he will, at
any time, on request, execute any proper instrument and give any
information for enabling the said WiLLiam RoOSENBERG to collect
the same.

3. The said WiLLiaMm ROSENBERG agrees to pay all the debts
and demands existing against said firm, and to indemnify and to
save the said MyER BErmAN harmless from all loss, damage or
expense, to which he may be subjected by reason of the same.

4. It is hereby agreed by and between the parties hereto, that
the said consideration of FOUR HUNDRED DOLLARS ($400.00) is in
full satisfaction of whatever claim or demand the said WiLLiaM
RosENBERG has, or might have against the said Myer BrrmaN,
arising out of the business formerly conducted by them jointly.

5. It is hereby further agreed by and between the aforemen-
tioned parties that the said WiLLiaM RoSENBERG shall not be holden
for any account contracted by the said Myer BErRMAN in his private
capacity and for his personal interest.

WITNESS OUR HANDS AND SEALS, THIS FIFTH DAY OF JUNE, A. D,,
NINETEEN HUNDRED AND FIFTEEN.

SIGNED AND SEALED

IN THE PRESENCE OF
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The defendant in his direct examination says simply that he
declined to sign the new draft, without stating any reason, but on
cross-examination says, “I told him he didn’t deserve it, the whole
transaction between him and I; he miscalculated the whole affair.
He did business with mismanage, and I am the loser of about
$2,000 in this affair, and I thought myself I hadn’t ought to pay
another cent. In fact he ought to pay for the damages himself.”

“0). That was the reason you didn’t sign the draft in the morn-
ing?

A. That is one of the reasons. Then I got this check here,
which he drew in the bank. He had no business to do that.

Q. That was a reason, too?

A. That is another reason. I thought I was losing enough
without paying any more money.

Q. Did you offer Mr. Berman $225?7

A. I thought T would do it rather than go to law about it. It
is a disgraceful affair anyway tome. . . . sol thought I rather
pay him less to get rid of him.”

At the trial the defendant’s counsel contended (1) that neither
party was bound by the terms of the contract, and-(2) that “the
defendant was excused from performing because the plaintiff had
drawn out money he had not accounted for.”

From a careful reading and consideration of the testimony, we
are of the opinion that the document executed on June 4, 1915,
was binding upon the parties thereto, and that the reasons offered
to excuse performance on the part of the defendant are not valid.
Livery reason stated by the defendant was known to him before the
first document was written, and from his own testimony these very
reasons were at the foundation of his dissatisfaction with the
plaintiff, and the testimony in support of the plaintiff’s contention
is overwhelming. The case is one of perfect negotiation resulting
in a completed contract on June 4, 1915. Both counsel cite and
rely upon Steamship Co. v. Swift, 86 Maine, 248. The rules laid
down in that case are universal, and its doctrine is controlling in
the case at bar. These parties arrived at a point when they could
o longer do business together. They desired to separate, and
after agreeing between themselves, they sent for an attorney, whose
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services at their conference resulted in an agreement in writing
which both parties signed, and which from the testimony embodied
just what both parties wanted to do, and what their deliberate
intentions were. Nothing can be plainer than the statements made
by the writer; nothing simpler or more single in purpose, and
withal there is no suggestion of ambiguity. These parties desired
to dissolve their relation as copartners. The agreement provided
for that, and for payment of $400 to the retiring partner, and the
usual stipulation as to collection of debts and paying liabilities.
That is all. If, as the defendant claims, the document of June 4,
1915, was not a contract, because the last was to be effective if
_satisfactory to him, what is there in the last one to justify his
refusal to sign? If not satisfactory to him, why not? A com-
parison of the documents shows that the attorney made a longer
document, using more words to express his meaning, but to all
intents and purposes covering the same ground as the first down
to the last clause, with which the parties having signed the first
must necessarily be satisfied. The attorney added paragraph s,
which makes a provision not in the first document, and so mani-
festly in the interest of the defendant that the conclusion is irre-
- sistible that the defendant, having signed the first, had no reason-
able excuse for refusing to sign the latter. There was a contract
made on June 4, 1915. The minds of the parties met, and, although
the document was written hastily, outside the office of the attorney,
yet it expresses all that they desired to do, and they signed it. If it
were not their intention to be bound by it, why did they sign it?
The evidence does not furnish any reason to assail the validity of
_ the first mentioned agreement.

In Steamship Company v. Swift, 8 Maine, 248, cited by both
parties, a different state of facts is presented. There the parties
were in correspondence for nearly a year in relation to a certain
space on three steamboats, to be fitted with refrigerators and used
by the defendants for shipping meat. The plaintiff claimed that
the contract was completed in April, 189o. The defendants denied
that any contract was made or signed. The case shows that after
prolonged correspondence and many delays and requests for a
contract, the plaintiff finally sent a form of contract which was not
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signed. In finding for the defendant, the court say: ‘“The case is
by no means free from doubt and difficulty, but due reflection and
study of the evidence have at the last brought us to the con-
clusion, that what the plaintiff claims to have become a perfected
contract on April 5, 1890, by the defendant’s letter of that date,
was at the most only the acceptance of the proposed basis of a con-
tract, which was yet to be perfected as to details, and put in writing;
and that the defendants did not have, nor signify, any intention to
be bound until the written draft had been made and signed.”

It was further held, “that if the written draft is viewed by the
parties merely as a convenient memorial, or record of their previous
contract, its absence does not affect the binding force of the con-
tract; if, however, it is viewed as the consummation of the nego-
tiations, there is no contract until the written draft is finally signed.”
Both rules are then emphasized and illustrated, and the decision is
a leading authority, widely cited.

It is settled that the mere fact that the parties have expressly
stipulated that there shall afterwards be a formal agreement pre-
pared, embodying the terms, which shall be signed by the parties,
does not by itself show that they continue merely in negotiation.
It is a matter to be taken into account in construing the evidence
and determining whether the parties have really come to a final
agreement, or not. But as soon as the final mutual assent of the
parties is established, so that those who draw up the formal agree-
ment have not the power to vary the terms already settled, the
contract is completed. 6 R. C. L., 619.

These authorities hold that the burden of proof is on the party
claiming that the contract was completed before the draft was
signed; and the authority last cited holds, too, that, if the parties
act under the preliminary agreement, or receive benefits thereunder
they will be held bound notwithstanding the fact that a formal
contract has never been executed. Idem, 620, citing 29 L. R. A., 436,
note ; Sanders v. Pattlitzer Brothers Fruit Co., 144 N. Y., 209. See
Miller v. McManus, 57 111, 127.

It is settled that the fact that parties negotiating a contract con-
template that a formal agreement shall be made and signed is some
evidence that they do not intend to bind themselves until the agree-
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ment is reduced to writing and signed. But, nevertheless, it is
always a question of fact, depending upon the circumstances of the
particular case, whether the parties had not completed their negotia-
tions and concluded a contract definitely compléte in all its terms
which they intended should be binding upon them, and which for
greater certainty, or to answer some requirement of ‘the law, they
designed to have expressed in a formal written agreement. Wharton
v. Stoutenburg, 35 N. J. Eq., 266.

There is conflict as to the real purpose of making another draft
of the agreement on the following day, but no suggestion was made
by either party that there was to be a change in the stipulations. A
careful reading of the testimony leads to the conclusion that the
suggestion of making another, or more formal draft of the agree-
ment came from the attorney, for his own purposes or convenience,
on his own motion, without protest from the parties, or expectation
on their part that the agreement so made should be changed.

The entry will be,

Judgment for plaintiff.

Avice P. PreBLE, Guardian of Albert M. Preble,
s,
Harvey M. PRrEBLE.

Sagadahoc. Opinion April 10, 1916.

Nature of action when contract cannot be legally performed, or
performance is prevented by sickness or death.
Prima facie case. Quantum wmeruit.

This is an action of assumpsit, containing a quantum meruit count, brought
by the plaintiff as guardian of Albert M. Preble, son of the defendant.
At the conclusion of the plaintiff’s testimony, counsel for the defense
moved a nonsuit, which was ordered, and the plaintiff excepted.
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Held:

1. That quantum meruit is a proper count in such cases is maintained by
almost universal acceptance in modern decisions, and the decided weight of
authority supports the rule that recovery may be had for the value of the
services actually rendered where the performance of an entire contract for
personal services if prevented by sickness or death. A circumstance that
has had a decisive influence is the fact that in such case the other party has
received and retains the benefit of the services.

2. At the same time the rights of the defendant are guarded with equal
care, and the rule in his behalf is, that if the failure of Albert M. Preble
to fulfill the contract was not caused by the fault or default of the
defendant, and any damages have resulted, they may be offered by way of
recoupment to reduce the compensation to which Albert M. Preble would
otherwise be entitled.

3. To recover, the plaintiff assumes the burden of showing (1) that Albert
M. Preble performed services which were of benefit to the defendant,
beyond the amount received from the division of the proceeds of the
farm; (2) that Albert M. Preble had not been paid therefor, and (3)
that the benefits therefrom are still retained by the defendant. These
important elements are necessary in order to establish facts from which
a just and impartial verdict might be reached by the jury, and must be
proved in order to justify submission of the case to a jury. In other
words, the plaintiff must at least make out a prima facie case, before the
adverse party may properly be called upon to answer.

The plaintiff’s case is far too deficient in each of the necessary requirements
to warrant submission of the same to the jury.

4. There was no evidence to support a finding for the plaintiff, and it is
not shown that the order of nonsuit was erroneous and prejudicial to the
plaintiff. The nonsuit was therefore correctly ordered.

Action of assumpsit containing a quantum meruit count brought
by plaintiff, as guardian of her husband, to recover for certain work
and labor rendered and performed for defendant. Defendant
pleaded the general issue and brief statement. At close of plaintiff’s
testimony, counsel for defendant made a motion for a nonsuit,
which was granted. Plaintiff filed exceptions. Exceptions over-
ruled.

The case is stated in the opinion.

Williamson, Burleigh & McLean, for plaintiff.

Clarence E. Sawyer, for defendant.

SitTING: Savacr, C. J., CornisH, King, HaNson, PaILEROOK, J].
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HansoN, J. This is an action of assumpsit, containing a quantum
meruit count, brought by the plaintiff as guardian of Albert M.
Preble, son of the defendant. At the conclusion of the plaintiff’s
testimony, counsel for the defense moved a nonsuit, which was
ordered, and the plaintiff excepted.

The case shows that on February 5, 1905, Albert M. Preble
entered into an agreement with his father to operate the homestead
farm and divide the proceeds between them, and on the father’s
death Albert M. Preble was to have the farm. From the date of
the agreement until November, 1914, it was carried out to the satis-
faction of both parties, each doing his part of the work, and receiv-
ing his share of the proceeds.

In November, 1914, Albert M. Preble became seriously ill, and
in consequence wholly incapacitated for the performance of labor.
Since that date, his wife, the guardian, has performed for him the
conditions of the agreement, and has received the income from the
farm as Albert M. Preble received it before he was incapacitated.

Such was the situation at the date of the writ. The suit was
brought without notice to the defendant, or demand for payment,
other than the service of the writ. It is claimed by the plaintiff
that he is entitled to a further payment of thirty or forty dollars
per month during the entire nine years. and the aggregate of his
claim, is nearly, if not fully, double the value of the defendant’s
farm. The father is seventy years old and in fair health.

From the evidence in the case it appears that Albert M. Preble,
his wife and daughter were, at the time of the trial, and are so far
as known, at the present moment, on the farm, living as they have
lived for years as one family, doing such work as they chose to do,
and each receiving his part of the products of the farm. So far as
the case discloses, the defendant was willing to carry out the con-
tract. The plaintiff shows no refusal on the part of the defendant
to accommodate himself to the changed conditions during his son’s
illness. On the contrary, the defendant accepted the situation and -
was observing the agreement as he had during the period of his
son’s good health, and was working as he had from the first. What
more could he do? If the plaintiff’s testimony is true, and we must
assume that it is, all that the defendant agreed to do was to give
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Albert M. Preble one-half of the proceeds of the farm during his
life, and the farm at his death. The first part of the consideration
has been paid. The amount is unknown, but it is paid. The plaintiff
admits it. The other part of the consideration cannot well be paid
or delivered until the time agreed upon expires. The agreement
was that the farm was to be the property of Albert M. Preble on
the death of the defendant.

The amount sought to be recovered is far in excess of the value
of the farm. The claim set up by the plaintiff would therefore
operate to do indirectly that which from the nature of things could
not be done directly. If the plaintiff were to recover what she has
sued for, she would take the farm on execution and dispossess the
defendant, when the latter may have many years to live. The law
will not do this service for the plaintiff, especially when it does not
appear that the defendant has received and retains benefit for
which he has not rendered full payment.

Counsel have devoted much space to a discussion of the form of
action and whether or not the suit is prematurely brought. We
think the action, sustained by the necessary facts may be maintained,
and given the necessary facts, such action would not be premature.
That quantum meruit is a proper count in such cases is maintained
by almost universal acceptance in modern decisions, and the decided
weight of authority supports the rule that recovery may be had for -
the value of the services actually rendered where the performance
of an entire contract far personal services is prevented by sickness
or death. A circumstance that has had a decisive influence is the
fact that in such case the other party has received and retains the
benefit of the services. 6 R. C. L., g79; Parker v. Macomber,
16 L. R. A, 88 (R. 1.); O’Connor v. Briggs, 182 Mass., 389;
Water Co. v. Skowhegan Village Corp., 102 Maine, 323; Parsons on
Contracts, gth ed., Vol. 2, page 831; 6 R. C. L., 348; Steeples v.
Newton, 33 Am. Rep., 705; Lakeman v. Pollard, 43 Maine, 463;
McMillan v. Malloy, 35 Am. Rep., 471; Knight v. Bean, 22 Maine,
531
At the same time the rights of the defendant are guarded with equal
care, and the rule in his behalf is, that if the failure of Albert M.
Preble to fulfill the contract was not caused by the fault or default
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of the defendant, and any damages have resulted, they may be
offered by way of recoupment to reduce the compensation to which
Albert M. Preble would otherwise be entitled. g Cyc., 686: Seretto
V. Railway, 101 Maine, 140. See Veazie v. Bangor, 51 Maine, 509.

It is evident that the contract was made in good faith, each intend-
ing to carry out his promises, and it is conceded that the defendant
had performed his part, and was ready so to continue. The serious
illness of Albert M. Preble intervened. Suit was brought and
presents the question of the liability and rights of both parties.

To recover, the plaintiff assumes the burden of showing (1) that
Albert M. Preble performed services which were of benefit to the
defendant, beyond the amount received from the division of the
proceeds of the farm, (2) that Albert M. Preble has not been paid
therefor, and (3) that the benefits therefrom are still retained by
the defendant. These important elements are necessary in order to
establish facts from which a just and impartial verdict might be
reached by the jury, and must be proved in order to justify sub-
mission of the case to a jury. In other words, the plaintiff must at
lcast make out a prima facie case, before the adverse party may
properly be called upon to answer.

The plaintiff’s case is far too deficient in each of the necessary
requirements to warrant submission of the same to the jury. Receipt
ot one-half of the proceeds of the farm which were the result of
the combined work of Albert M. Preble and defendant is admitted,
but the value of such proceeds is not shown.

This fact alone is sufficient to authorize the withdrawal of the
case from the jury, especially in view of the unsatisfactory evidence
tending to show the value of Albert M. Preble’s services, where the
witnesses called did not know, and the case does not show the
amount received by Albert M. Preble under the contract, or the
value of the defendant’s services.

To add to the uncertainty of the case presented, it appears that
Albert M. Preble had no property at the date of the contract, but
now claims practically all the stock, horses, farming machinery and
tools on the farm, and from the first did much work personally,
and with his teams, for other parties, and received and retained
the proceeds, while in much of the work he was assisted by the
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defendant. Here again the amount and value of such service. and
income, were not shown, a fact which gives added weight to the
auncertainties attending the entire transaction, and emphasizes the
fact that in the case presented there was nothing for the jury.
There was no evidence to support a finding for the plaintiff, and it
is not shown that the order of nonsuit was erroneous and prejudicial
to the plaintiff. The nonsuit was therefore correctly ordered. Bank
v. Nickerson, 108 Maine, 341.

“In making such an order the Justice does not determine any
disputed questions of fact, nor does he pass upon the credibilitv of
the witnesses, nor upon the weight of the evidence. He rules that
there is no evidence to support the action. This is a ruling upon a
question of law. Whether the evidence is sufficient is a question of
fact. Whether there is any evidence is a question of law.” Brooks
v. Libby, 8 Maine, 151.

“A nonsuit is properly ordered when there is no evidence to sup-
port a finding which is essential to the plaintiff’s right to recover.”
109 Maine, 40; Bryant v. Paper Co., 103 Maine, 32.

The entry will be,

Exceptions overruled.
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Harry H. DoNNELL, et als., Admrs., vs. G. G. DEErING COMPANY.
Sagadahoc. Opinion April 17, 1916.

Evidence of custom. Rights of wmortgagees of shares of wessel property.
Rights of mortgagor and mortgagee as to recovering for damage done
to mortgaged property. Rule as to dividends earned by wvessel
property. Usage or custom in transferring shares of vessels.

1. A chattel mortgage carries the whole legal title to the property mortgaged
to the mortgagee conditionally, and if the condition is not performed the
mortgagee’s title becomes absolute at law. The only right remaining to
such a mortgagor is the equity of redemption.

2. If while the property is in the permissive possession of the mortgagor
it is damaged by a third party the mortgagee is entitled to the damages.
3. The right of a mortgagee to have the damages for injuries to the mort-
gaged property itself is incident to his title to the property; it does not
depend upon his possession, or right to the possession of the property at

the time of the injuries.

4. A general and well recognized custom and usage in the sale and purchase
of vessel property, that when shares in a vessel are sold and the ordinary
bill of sale thereof is given without any condition or reservation the buyer
takes the shares “debits and credits,” is neither contrary to established
principles of law, nor repugnant to the contract of the parties, and is not
unreasonable.

5. While a mortgagor of 71-128th. of a vessel still held the right to redeem
those shares the vessel was materially damaged in a collision. After the
mortgages had been fully foreclosed and the mortgagees had sold and
transferred the shares to other parties, the then agent for the vessel com-
promised the collision matter receiving substantial damages which he dis-
tributed to the then owners of the vessel. Held, that, in an action by the
administrators of the estate of the mortgagor against the agent of the
vessel to recover 71-128th. of the net amount received by the agent in
settlement of the collision matter, the plaintiffs are not entitled to recover.

Action of assumpsit under a count for money had and received
to recover certain money claimed as due the plaintiffs. Defendant
filed general issue and brief statement. Case reported to Law
Court for final determination upon so much of evidence as legally
admissible. Judgment for defendant.
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Case stated in opinion.
Joseph M. Trott, for plaintiffs.
McGillicuddy & Morey, for defendant.

SttTiNGg:  Savagg, C. ], CornisH, King, HaLey, HaNson, PHIL-
BROOK, J]J.

KiNg, J. This action for money had and received comes up on
report. The material facts are these:

William T. Donnell in his lifetime was the owner of 73-128ths of
the schooner Alice M. Colburn, and on December 1, 1905, he
mortgaged 65-128ths of said schooner to the Lincoln National Bank
of Bath, Maine, to secure $16,000. That mortgage was transferred
to the First National Bank of Bath. Mr. Donnell, the mortgagor,
acted as agent for the vessel until his death. He died in October,
1910, and the plaintiffs are the administrators of his estate. In
the early part of March, 1911, the Colburn was materially injured
in a collision with the steamer Trafalgar. March 8, 1911, the bank
began foreclosure proceedings of its mortgage and the foreclosure
became complete May 9, 1911. Soon after that the defendant
became agent for the Colburn, succeeding the plaintiffs who had
acted as agent since the death of the mortgagor. June 30, 1911,
the administrators of the estate of Wm. T. Donnell (the mortgagor)
executed a bill of sale to the bank of the 65-128ths of the schooner.
They claim it was not delivered until November following. It was
given apparently to perfect, if necessary, the bank’s title under the
foreclosure.

At the time the defendant became agent for the Colburn she was
iri debt $3127.83 including a balance of $1500 on the repair bill of
$2500 occasioned by the collision. September 14, 1911, the defend-
ant rendered an account showing the net indebtedness then to be
$1606, and asked the owners to send checks for their respective
portions of that deficit. The bank paid the assessment on its
65-128ths. The plaintiffs did not remit for the assessment on the
remaining 8-128ths, but that was liquidated by the application of
subsequent dividends. October 18, 1911, the bank sold at auction
the 65-128ths to the defendant for $11,200. The bill of sale of the
same was dated November 29, 1911.

VOL. CXV 3
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Of the other 8-128ths of said vessel, owned at one time by Wm.
T. Donnell, 6-128ths were mortgaged to the Peoples Safe Deposit
and Savings Bank of Bath. That mortgage was foreclosed by
proceedings commenced November 22, 1911, and the foreclosure
became complete January 22, 1912. On February 13, 1912, the
Bath Trust Company, receiver of the Peoples Safe Deposit and
Savings Bank, sold and conveyed those 6-128ths to G. G. Deering.
The estate of Wm. T. Donnell then had left 2-128ths of said vessel.
On or before August 1, 1912, the defendant as agent for said
vessel settled by compromise the Trafalgar collision matter receiving
in gross $4600, and gave credit to the vessel for the same in its
dividend statement of August 1, 1912. It sent the plaintiffs such
a statement with a check for the dividend on their 2-128ths.

In this action the plaintiffs claim to recover 71-128ths of the net
amount which the defendant received in settlement of the collision
matter, which net amount they claim is $3211.50, being the difference
between the $4600 received and $1388.50 paid out for fees and
expenses in that particular matter. They base their claim to recover
on the contention that inasmuch as the collision occurred while the
estate of Wm. T. Donnell owned the equity to redeem said 71-128ths
from said mortgages, that estate is entited to 71-128ths of what-
ever net sum was subsequently received by the defendant in settle-
ment of the collision matter.

A chattel mortgage carries the whole legal title to the property
mortgaged to the mortgagee conditionally, and if the condition is
not performed the mortgagee’s title becomes absolute at law.
Stewart v. Hanson, 35 Maine, 506. The only right remaining to
such a mortgagor is the equity of redemption. e has no title to
the property, and, therefore, has no rights in it incident to owner-
ship. If the mortgagee permits him to have the possession and use
of it, such permissive possession and use, unless otherwise agreed,
does not entitle him'as against the mortgagee to have the benefit
of damages for wrongful injuries to the property itself. If while
the property is in the permissive possession of the mortgagor it is
damaged by a third party the mortgagee 'may recover the damages
of him who is legally liable therefor. Such right in a mortgagee to
recover damages for injuries to the mortgaged property is incident
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to his title to the property; it does not depend upon possession, or
right to present possession, of the property. The right of present
possession is essential to maintain an action for an injury to the
possession, but is not an essential to maintain an action for damages
to the property itself. Although a mortgagor in possession may
maintain trespass for an injury to his right of possession, and in
such action he may be permitted to recover, by way of aggravation,
damages for injuries to the property itself by the defendant’s acts,
yet the right to recover such damages to the property itself in such
an action by the mortgagor is only incidental to his right of action
for the'injury to his possession. It is subordinate to the mortgagee’s
right to recover for the damages to the property itself. When the
injury affects the estate it may be redressed in an action by him in
whom the legal title to the estate is vested. Even though one who
has wrongfully injured the mortgaged property itself may thus be
liable to an action by the mortgagor, as well as to an action by the
niortgagee, yet the principle remains the same, that the superior
right of action for injuries to the estate is in the mortgagee by
virtue of his title. Gooding v. Shea, 103 Mass., 360.

Applying these fundamental and familiar principles of law to the
facts in the present case we think the plaintiffs’ contention is not
sustainable.

At the time of the collision and of the injuries thereby occasioned
to the Colburn, these 71-128ths of the vessel were under mortgages,
and the mortgagees thereof, having the legal title to the estate
represented by those shares, had the right to receive and to recover
the damages resulting from the collision to the property mortgaged.
They had that right by virtue of their title to the property injured.
As between them and the mortgagor their right to the damages for
injuries to the mortgaged property itself was the controlling right.
Had the damages been received by the agent for the vessel before
the foreclosures of the mortgages were complete the mortgagees
would have then been entitled to them by virtue of their title as
~ mortgagees. And certainly they could not be less entitled to those
damages by reason of the fact that when they were received by the
agent their title by mortgage to the property when damaged had
then become absolute under the foreclosures.
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It is suggested in behalf of the plaintiffs that some portion of the
amount recovered by the defendant in the compromise settlement of
the collision should be regarded as compensation for the delay of
the vessel, and therefore belonged to the estate of the mortgagor
“which then had the possession and use of the vessel. But it is a
sufficient answer to that suggestion, that there is no proof that any
part of the money received by the defendant was compensation for
the vessel’s lost time. The matter of damages for the delay of the
vessel may or may not have been taken into account in the com-
promise. We cannot determine whether it was or not, for the
evidence is silent on that point.

But there is another adequate defense we think to the plaintiffs’
claim, at least so far as the 65-128ths of the vessel are involved.
There is ample proof in the case of a general and universally well
known and recognized usage pertaining to sales and transfers of
shares in vessels, which is, that when such shares are sold and the
ordinary bill of sale therefor is given without any condition or
reservation, the buyer takes the shares, debits and credits, or in
other words, that all debts follow the vessel, and all credits due the
vessel, if any, go to the buyer. Such usage, we think, is neither con-
trary to established principles of law, nor repugnant to the contract
of the parties, and it is not unreasonable. Indeed it seems necessary
that transfers of shares in a vessel should be governed by such an
usage, for it is impracticable at least, if not quite impossible, for
vendor and vendee of vessel property to determine with any degree
of accuracy the financial standing of the vessel at the time of the
sale. Even the agent for the vessel cannot know with certainty, at
all times, the extent of her debts and credits. Moreover, the lien
for a maritine tort accompanies the vessel into the hands of even
a bona fide purchaser. Vanderwater v. Mills, 60 U. S., 8. And
the purchaser of a vessel, unless it is otherwise provided, on taking
possession takes the right to all freight then accruing, and succeeds
to any lien which the seller had to enforce payment of such accruing
freight. Merchant’s Banking Co. v. Cargo of the Afton, 143 Fed.,
727. We think the usage proved was so general and so universally
recognized that the parties to the sales and purchases and transfers
of the shares of the Colburn involved in this case must be held to
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have made those sales and purchases and transfers with reference
to the usage.

Giving effect to the usage proved in considering the transfer of
the 65-128ths of the vessel, by the bills of sale already mentioned.
from the plaintiffs to the First National Bank of Bath, and from
that bank to the defendant, which transfers were without qualifica-
tion or reservation, we can entertain no doubt that the shares so
sold and transferred passed to the defendant subject to debits and
credits—that is, the debts against the vessel following her, and her
accruing and uncollected credits going to the new owner in propor-
tion to its ownership.

If this last mentioned defense is not fully applicable so far as the
6-128ths of the vessel may be involved, because no voluntary
transfer and bill of sale thereof was made by the plaintiffs after
the collision, the title to those shares having passed from the Donnell
estate by the mortgage to the Peoples Safe Deposit and Savings
Bank and its foreclosure, we need only add that the defense first
mentioned and considered is ample.

The court is therefore of opinion that the plaintiffs are not
entitled to recover.

Judgment for defendant.
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Harorp E. Coox, Judge of Probate ws. Ipa S. C. Tircoms, et al.
Kennebec. Opinion April 17, 1916.

Duties of personal representatives of a deceased executor or administrator.
Findings of facts as to amount due by judge of probate, no appeal being
entered. General rule as to liabil'ty of sureties on probate bonds.
Judgment on probate bond. Execution to issue thereon for
what sum. Statute of Umitations as to probate bonds.

1. When an executor has taken into his control the property of the estate,
the sureties on his official bond are holden for the lawful administration
of that property by their principal, and for a just and true account thereof
to the judge of probate having jurisdiction of the estate.

2. If the executor dies before he has fully discharged his trust, his sureties
continue responsible for a just and true accounting of the property which
their principal received as executor, and for the payment and turning
over to the estate of any balance of that property not found to have been
lawfully disposed of by him in his lifetime.

3. The personal representative of a deceased executor has the right and is
the proper party to present to the probate court for settlement the adminis-
tration-account of the deceased executor.

4. In the presenting and settlement of an executor’s administration-account
by his personal representative, the sureties on the official bond of the
deceased executor are fully and effectually represented in the probate court
by the personal representative of their principal. They cannot be heard to
question the validity of a decree regularly passed by the probate court
against their principal in matters covered by the bond. )

5. If in the settlement of the deceased executor’s administration-account
the judge of probate determines and decrees that a certain balance.is due
from the estate of the deceased executor to the estate he represented, from
which decree no appeal is taken, it is then the duty of the personal repre-~
sentative of the deceased executor to pay that sum on demand to the
administrator de bonis non of the estate to which it is due and payable.
And the refusal of such personal representative to make such payment
is a breach of the official bond of the deceased executor for which his
sureties thereon then become liable.

6. In an action in the name of the judge of probate against a surety on the
official bond of a deceased executor for breach of the bond, upon proof of
the breach, judgment must be entered for the penalty of the bond. But
execution is to issue under such judgment for so much only as the court
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finds to be due from the estate of the deceased executor to the estate he
represented, with interest and costs.

7. Lendall Titcomb, the executor of the will of Nancy W. Cushman, died
April 23, 1908. Thereafter his executrix, Ida S. C. Titcomb, filed in the
probate court having jurisdiction of the Cushman estate her testator’s
administration-account in that estate, and after hearings thereon the
judge of probate, on January 25, 1915, decreed that the balance due from
the estate of said Lendall Titcomb to the Cushman estate is $6643.27, from
which decree no appeal was taken. March 20, 1915, the administrator de
bonis non of the Cushman estate demanded of Ida S. C. Titcomb, as
executrix, payment of the amount so decreed which demand was refused.
Thereupon the judge of probate authorized this action to be brought in
his name for the benefit of the Cushman estate against said Ida S. C.
Titcomb, the surviving surety, upon the official bond of said Lendall
Titcomb. Held, that the refusal of said Ida S. C. Titcomb, the personal
representative of Lendall Titcomb, to pay the amount found and decreed
by the judge of probate to be due from the Lendall Titcomb estate to the
Cushman estate was a breach of the bond in suit for which breach the
defendant as surety on said bond is liable; that judgment is to be entered
in this action against the defendant for the penalty of the bond, and that
execution is to issue thereunder for $6643.27 with interest thereon f{rom
March 20, 1915, and costs.

Action of debt on probate bond. Plea of general issue and brief
statement filed by defendant. Case reported to Law Court upon
agreed statement of facts, Law Court to render such decision as
law and facts require. Judgment for plaintiff.

Case stated in opinion.

George W, Heselton and Herbert E. Foster, for plaintiff.

Andrews & Nelson, for defendants.

SitTIiNG: Savack, C. J., CornisH, King, HaLey, Hanson, PHIL-
BROOK, JJ.

King, J. This case is reported to the Law Court on an agreed
statement.

Nancy W. Cushman, a resident of Augusta, Maine, died testate
March 20, 1892. Her will was proved and allowed April 25, 1892,
and Lendall Titcomb was appointed and qualified executor, giving
bend with the defendant as one of the sureties thereon. The tes-
tatrix gave her property, after the payment of her debts, funeral
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expenses and expenses of administration, to her sister Mary Waugh
in trust, she to have the income thereof and such portions of the
principal as should be necessary for her comfortable support during
life, and at her death any portion of the estate remaining unex-
pended was to be distributed by the executor to certain persons
named in the will.

Lendall Titcomb, the executor, took possession of the estate and
retained the management of it during the lifetime of Mary Waugh,
who died April 22, 1g08. He died the following day, April 23, 1908,
never having filled an inventory or rendered any account in said
estate. Ida S. C. Titcomb, his wife, is his sole beneficiary and the
executrix of his will. As such executrix, on June 11, 1909, she
filed in the probate court having jurisdiction of the Cushman estate
her testator’s administration-account in that estate showing a bal-
ance due the estate of $2619.83. The allowance of that account was
contested and after hearings thereon, the judge of probate, on
January 25, 1915, decreed that the balance due from the estate of
said Lendall Titcomb to the Cushman estate is $6643.27, from which
decree no appeal was taken. On March 2o, 1915, the administrator
de bonis non of the Cushman estate demanded of Ida S. C. Titcomb,
executrix, payment of the amount so decreed to be due from the
Lendall Titcomb estate to the Cushman estate, which demand was
refused.

Thereupon the judge of probate authorized this action to be
brought in his name against said Ida S. C. Titcomb as the surviving
surety upon the official bond given by Lendall Titcomb as such
executor.

It is urged in defense that inasmuch as the action was not com-
menced within six years after the death of Lendall Titcomb it is
barred by the provisions of sec. 8 of c. 74, R. S., which reads:
“Every action against sureties on an administrator’s or executor’s
bond must be commenced within six years after such administrator
or executor has been cited to appear to settle his account in the
probate court where administration is granted on the estate, or if
not so cited, within six years from the time of the breach of his
bond, unless such breach is fraudulently concealed by the adminis-
trator or executor from the heirs, legatees or persons pecuniarily



Me.] COOK, JUDGE OF PROBATE ¥. TITCOMB. 41

interested, who are parties to the suit, and in such case within three
years from the time such breach is discovered.” The exact point
urged in defense is, that there was not, and could not be, any
breach of the bond after the death of the executor, for which the
sureties on his official bond can be held liable. There is no merit
we think in that contention.

The sureties on the official bond of an executor undertake and
guarantee that their principal shall faithfully discharge the duties
of his trust, and shall administer the estate committeed to him
according to law and the will of the deceased. The bond is given
to the judge of probate in his official capacity, and at his death
passes to his successor in office. It is given for the benefit of the
estate, and for all persons who may be interested therein. The
condition of the bond, though expressed briefly and in general
terms, from its very generality embraces a great variety of acts, to
continue for considerable time. Such bond is obviously a con-
tinuing obligation, of which there may be various and successive
breaches. Loring v. Kimball, 1 Gray, 305, 312. When an executor
has taken into his control property of the estate, the sureties on his
official bond stand sponsors for the lawful administration of that
property by their principal, and for a just and true account thereof
to the judge of probate having jurisdiction of the estate. If the
executor dies before he has fully discharged his trust, his sureties
continue responsible for a just and true accounting of the property
which their principal received as executor, and for the payment and
turning over to the estate of any balance of that property not found
to have been lawfully disposed of by him during his lifetime. That
such responsibility rests upon the sureties on the official bond of
an executor or administrator seems beyond dispute. We know of
no authority to the contrary. It has always been so recognized.

In the case at bar it appears that the executor did not return
an inventory of the estate, nor file an account, within the times
required by law. But those breaches of his bond are not relied
upon in this action. They probably occasioned the estate but nomi-
nal damages, and they happened more than twenty years before this
action was brought. It does not appear that the property received
by the executor was not administered according to the will, during
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the lifetime of Mary Waugh, the cestui que trust. No claim is made
for a breach of the bond in that respect. Nor could it be reasonably
claimed that the executor committed a breach of his bond because
he did not distribute the balance of the estate according to the will
after the death of Mary Waugh, for he died the following day.

But at the death of Lendall Titcomb there was in his hands a
balance of the Cushman estate, the amount of which could be
authoritatively determined only by the judge of probate after an
examination and adjustment of the administration-account of the
deceased executor. Until that balance was ascertained the liability
of the sureties on the executor’s official bond, if any, could not be
determined. The executrix of Lendall Titcomb’s will presented
to the probate court for examination and allowance such an account.
She had the right to do that, and she was the proper party to do it.
In Nowell v. Nowell, 2 Maine, 75, the court said: “For the per-
formance of all the duties and responsibilities of such administrator,
he, in his lifetime, is personally bound, and his representative is
answerable upon his decease; it therefore becomes necessarily inci-
dent to the power, duty, and authority of the representative to be
permitted to show that these duties and responsibilities have been
faithfully discharged. To refuse him this privilege, would be to
hold him accountable for the doings of the party he represents and,
al the same time, to withhold from him the means of showing that
such party had conducted with the most perfect fidelity.”

In the presenting and settlement of an executor’s administration-
account by his personal representative, the sureties on the official
bond of the deceased executor are fully and effectually represented
in the probate court by the personal representative of their principal.
And they cannot be heard to question the validity of a decree regu-
larly passed by the probate court against their principal in matters
covered by the bond. Judge of Probate v. Quimby, 8 Maine, 574,
The contingency that their principal may die before his trust is
fully discharged, leaving funds in his hands belonging to ‘he estate
he represented, which his personal representative may neglect and
refuse to pay over to that estate on demand, is a continuing liability
assumed by the sureties on the official bond of an executor or
administrator. And when such a contingency arises a breach of
the bond then occurs for which the sureties become liable.
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In the instant case the julge of probate, after hearings in the
matter of settlement of the administration-account of ILendall
Titcomb as the executor of the Cushman will, determined and
decreed that there was due the Cushman estate from the Titcomb
estate $6643.27. It was then the duty of the executrix of the will
of Lendall Titcomb, as his personal representative, to pay that
sum to the administrator de bonis non of the Cushman estate,
She lawfully represented Lendall Titcomb in the settlement of his
administration-account in the Cushman estate; and she was just as
much bound to pay the amount found due the Cushman estate in
the settlement of that account, as Lendall Titcomb would have been
bound to pay it if alive. On her refusal to make such payment
there was a breach of the official bond of Lendall Titcomb for
which breach his sureties thereon became liable, just the same as
there would have been a breach of his bond, for which his sureties
thereon would have become liable, had the decree of the judge of
probate been made in the lifetime of Lendall Titcomb and he had
refused to pay the amount so decreed.

This action against the defendant as the surviving surety on
Lendall Titcomb’s official bond as executor having been commenced
almost immediately after the breach of the bond relied upon and
proved, as we have indicated, it is apparent that the alleged defense
of the statute of limitation does not apply, and must be overruled.

The defendant’s situation in this action is unusual. She is the
personal representative of Lendall Titcomb, the principal in the
bond, and as such personal representative it was her duty to pay to
the Cushman estate the amount decreed by the judge of probate.
She is also the surviving surety on the bond, and as such she is
liuble for the payment of the amount decreed, because of the default
of the Titcomb estate to pay it. And, moreover, she is the sole
beneficiary of the Titcomb estate. She had, therefore, the fullest
right and opportunity to be, and undoubtedly was, personally repre-
sented in the proceedings in the probate court under which the
decree was made fixing the amount due from the Lendall Titcomb
estate to the Cushman estate, and for the payment of which she
was responsible as surety.
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Her obligation as surety on the bond being joint and several she
is suable thereon alone. There is no suggestion of any infirmity or
irregularity in bringing this action against her as surety. It was
properly bought in the name of the judge of probate for the benefit
of the Cushman estate and all persons interested therein.

A breach of the bond in suit having been shown for which the
defendant Ida S. C. Titcomb as surety on said bond is liable,
judgment must be entered in this action against her for the penalty
of the bond. R. S, c. 74, sec. 9. Lewis v. Warren, 49 Maine, 322.

But execution is to issue under said judgment for so much only
of the penalty of said bond as equals the amount which the court
finds to be due the estate of Nancy W. Cushman from the estate
of Lendall Titcomb, with interest thereon and costs; and the court
finds that amount to be the same amount which the judge of probate
found to be due from the estate of Lendall Titcomb to the estate
of Nancy W. Cushman, to wit, the sum of $6643.27, to which is to
be added interest thereon from March 20, 1915, the time when pay-
ment thereof was demanded of said Ida S. C. Titcomb, and costs.

So ordered.
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AsuEg, Noves & SmaLL Company ws. N. F. WoopBuRry.
Androscoggin. Opinion April 17, 1916.

How far may rights of way or easements be changed or altered without
infringement of rights of parties thereto. Rights of
way or easements im COMMOnN.

The plaintiff acquired by deed the south section of a certain building in
Auburn, Maine, used as a shoe factory, together with the following right
or easement-in the north section: “And for the consideration aforesaid
I do also convey to said grantee and its assigns the right to use in com-
men with myself, my heirs and assigns, the common entrance to the first
floor of the building on the premises hereby conveyed on the premises
adjoining the same on the north, which common entrance is located on
said adjoining premises near the southerly line thereof, such common use
thereof to extend only so far as the first floor of said building.” The com-
mon entrance was then existing of definite and fixed limits and consisted
of a stairway and hallway. Upon a motion for a new trial by the defendant
in an action on the case for an alleged infringement of the plaintiff’s
right to use the common entrance, Held:

I. Assuming, though not so deciding, that the easement granted gave the
plaintiff only the right to a suitable and convenient passageway through
the common entrance, and that was the defendant’s contention, there was
sufficient evidence to justify the jury in finding that the defendant had
by narrowing the hallway of the entrance infringed the plaintiff’s rights
even as so limited. The jury may have based their verdict for the
plaintiff on such a finding. It cannot be determined from the record that
they did not.

2. That considering the motion in the most favorable aspect for the
defendant it is not made to appear that the verdict is clearly wrong.

Action on the case for an alleged infringement of the plaintift’s
right to use a common entrance to a certain building owned by
defendant. Defendant pleaded general issue and brief statement,
alleging that the acts of the defendant were legal and lawful. Evi-
dence on part of the plaintiff tended to show that the right of way,
or easement originally granted to plaintiff had been materially
changed by defendant. Verdict for plaintiff in the sum of one dollar.
Defendant filed motion for new trial. Motion overruled.
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Case stated in opinion.
Oakes, Pulsifer & Ludden, for plaintiff.
Harry Mansur, for defendant.

SitTING:  Savacg, C. J., CornisH, KiNg, Havey, Hanson, PuiL-
BROOK, JJ.

King, J. This case comes up on a motion for a new trial by
the defendant. It is an action on the case for an alleged infringe-
ment of the plaintiff’s right to use a common entrance to a certain
brick building in Auburn, Maine. The building was formerly owned
by one Horace C. Day and used as a shoe factory. A divisicnal
brick wall extending through the building from west to east divided
it into two sections. On April 2, 1904, Day sold and conveyed to
the plaintiff the south section of the building together with the fol-
lowing right or easement in the north section: “and for the con-
sideration aforesaid I do also convey to said grantee and its assigns
the right to use in common with myself my heirs and assigns the
common entrance to the first floor of the building on the premises
hereby conveyed and on the premises adjoining the same on the
north, which common entrance is located on said adjoining premises
near the southerly line thereof,—such common use thereof to extend
only so far as the first floor of said building.”

The entrance referred to in the deed consisted of a flight of
several steps, parallel with and about five feet north of the divisional
wall, leading into the building from the ground on the westerly
side and up to the first floor. There was at the top of the steps a
narrow hallway extending from in front of the steps south to the
divisional wall. The then existing east side wall of the hallway
was a wooden partition extending north from the brick wall and
at right angles to it. After the plaintiff acquired its title 2 doorway
was cut through the divisional wall at the south end of the hallway
and two doors hung in it, one of wood, on the south side, to swing
from east to west, and the other of iron, on the north side, to swing
from west to east.

The defendant on January 20, 1910, acquired title by deed to the
north section of the building subject to the plaintiff’s right to use
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the common entrance as specified in its deed from Day. From the
time the plaintiff acquired its title to the time of the defendant’s
deed and his occupation thereunder, the easterly side wall of the
hallway remained as it was at the time of the plaintiff’s purchase,
and the plaintiff constantly used the hallway in passing to and from
its premises, maintaining the iron door as it was originally hung.

The plaintiff alleged that the defendant wrongfully removed the
iron door and refused to replace it or permit it to be replaced. The
defendant admitted the act, but claimed that the plaintiff had no
right to use the iron door as it was used, swinging in over the hall-
way, and that such use materially interfered with his rightful enjoy-
ment of his own property. The plaintiff also alleged, and introduced
evidence tending to show, that the defendant had moved the eastern
side wall of the hallway westerly about twenty-eight inches, nar-
rowing the hallway that much, and thereby infringing on the plain-
tiff’s rights to the use of the common entrance. This the defendant
strenuously denied. He contended, that soon after he purchased
the north section he moved the easterly wall of the hallway twenty
inches east of where it was when he bought; that about two years
after that he moved it back to its former place; and that the last
change he made, just prior to this action, was to rebuild the par-
tition, in doing which he placed the new partition against the
westerly side of the old one, so that in fact the westerly face of the
new wall or partition is about seven inches west of the face of the
old one; he claims, however, that the hallway has been actually
narrowed only three inches, since a steam coil or radiator was
removed from the west side of the old partition, which occupied
about four inches of the space now taken by the new partition.

It appears from an examination of the record that the plaintiff
contended at the trial for three propositions, any of which if sus-
tained would entitle it to a verdict.

(1) That the plaintiff was entitled, at least, to a suitable and con-
venient passage way to and from its premises through the common
entrance, and that the defendant had so narrowed the hallway as
to interfere with the plaintiff’s reasonable and necessary use of
the common entrance as such passageway.
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(2) That in removing the iron door the defendant has unlawfully
interfered with the plaintiff’s reasonable and necessary enjoyment
cf its easement. '

(3) That the easement granted gave the plaintiff the right to the
use of a particular entrance consisting of a stairway and hallway
then existing of definite and fixed limits, and that it was entitled
to use, in common with others, all of the common entrance as it
existed at the time of the grant of the easement, and not merely a
suitable and convenient passage way through the entrance, and,
accordingly, that any diminution of the common entrance by the
defendant, without the plaintiff’s consent, was an infringement of
its rights.

The jury found for the plaintiff and assessed damages of cne
dollar, The court under this motion cannot determine whether the
jury found all of the plaintiff’s propositions sustained, or only one
or more of them. There were no special findings, and it does not
appear what instructions were given the jury. In the absence of
any exceptions it must be assumed that they were satisfactory to
the defendant. The defendant now contends in argument that the
plaintiff’s third proposition is not sound in law. But it is apparent
that that question does not become material, under this motion to
set aside the verdict, unless it can be held that the jury were not
justified in finding for the plaintiff on either the first or second
proposition. Moreover, we have no information that the court
did not rule on the third proposition in the defendant’s favor
thereby limiting the issues to the first two propositions. The
defendant’s brief seems to indicate that he did so rule.

Substantially all the testimony centered about the issue, whether
or not the defendant had narrowed the hallway by moving the
easterly wall thereof west, and if so to what extent. The plaintiff
introduced much testimony tending to support its contention that
the defendant had moved the easterly wall of the hallway west
27 or 29 inches. The defendant, on the other hand, also introduced
much testimony tending to show that he had not encroached on the
hallway as it existed when the easement was granted, except to the
extent of 7 inches in gross, and that the usable hallway had heen
narrowed only 3 inches. It will serve no useful purpose to com-
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ment here on this conflicting testimony. We have examined it with
much care and we do not feel that it warrants a conclusion that
the jury could not have found, with reasonable justification, that
the defendant had moved the easterly wall of the hallway as the
plaintiff claimed he had done.

1f the easterly wall of the hallway at the time the easement was
granted was where the plaintiff contends it was, about 27 inches
farther east than it now is, then the original hallway must have been
approximately 76 inches wide. The jury viewed the common
entrance as it was at the time of the trial and saw the situation.
If they found the hallway had been reduced in width by the
defendant as claimed by the plaintiff, which would be to the extent
of one-third of its original width, then, we think, this court cannot
reasonably hold that they plainly erred if they also decided that the
defendant, by so narrowing the hallway, had interfered with the
plaintiff’s reasonable and necessary use of the common entrance.
The south section of the building was and is used by the plaintiff
as a shoe factory, its employees using the common entrance in
passing to and from the factory, and it was also used to some -
extent in taking freight and express in and out of the factory.

Assuming then, though not so deciding, that the easement granted
should be construed as giving the plaintiff only the right to a suit-
able and convenient passage way through the common entrance,
and that is the defendant’s contention, still there was sufficient
evidence in the opinion of the court to justify the jury in finding
that the defendant had by narrowing the hallway of the entrance
infringed the plaintiff’s rights even as so limited. The jury may
have based their verdict on such a finding. We cannot determine
that they did not.

It is therefore the opinion of the court, considering the motion in
the most favorable aspect for the defendant, that it is not made to
appear that the verdict is clearly wrong.

| Motion overruled.

VOL. CXV 4
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ANNIE S. SMITH
vs.

Boorrn BroruHERs & HURRICANE IsLAND GRANITE CoMPANY.
Knox. Opinion April 24, 1916.

Burden of proving delivery of deeds. Deeds. Euvidence.

In an action to recover stumpage for granite taken from a quarry and
pasture in which plaintiff claimed an undivided two-fifths ownership, held:

1. That the evidence failed to show that there ever was any delivery of
deeds to the property to the plaintiff, or anyone in her behalf.

2. As to the testimony offered to support the question of the delivery of
deeds relied upon by plaintiff, the jury, in the opinion of the court, mani-
festly erred.

Action of assumpsit to recover certain sums of money alleged
as due plaintiff for her proportional part of stumpage on granite
blocks taken and sold by defendant. Plaintiff claimed to own two-
fifths in common and undivided. Verdict for plaintiff. Defendant
filed motion for new trial and exceptions to rulings of court.
Motion sustained. New trial granted. Exceptions not considered.

Case stated in opinion.

A. S. Littlefield, for plaintiff.

Littlefield & Littlefield, and Frank H. Ingraham, for defendant.

SITTING: Savacg, C. J., CorNisH, King, HaLey, HansoN, Puic-
BROOK, JJ.

PriLBrook, J. This is an action brought to recover stumpage
for granite alleged to have been taken by the defendant from the
quarry, and pasture adjoining the quarry, of which the plaintiff
claims an undivided two-fifths ownership. The case is before us
on motion by the defendant to set aside the verdict obtained by
the plaintiff and upon defendant’s bill of exceptions.
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In 1913 an action was tried before the court below against the
same defendant in which the plaintiff was Albert W. Smith, son
of this plaintiff and administrator of the estate of James M. Smith,
who was the husband of this plaintiff. In that action the plaintiff
claimed that the husband’s estate was the owner of an undivided
fifth of this same quarry privilege. The plaintiff in this case was
a witness in that case. In that controversy the defendant claimed
that James M. Smith, in his lifetime, by deed dated February 4,
1882, conveyed his interest in the quarry to this plaintiff and hence
that his estate owned nothing in the quarry. The plaintiff in that
case claimed, this plaintiff testified, and the jury found, that the
deed from her husband of February 4, 1882, was never delivered
to this plaintiff. This court sustained the finding of the jury.

In order to sustain her title to the undivided two-fifths under
which she now claims the plaintiff relies upon a deed of one-fifth
from Alvin H. Fogg dated February 3, 1882, and upon a deed of
the other fifth from Laurettus E. Fogg, dated February 4, 1882.
The former deed was recorded February 7, 1882, and the latter
February 9, 1882. These two deeds, as well as the deed from
James M. Smith to the plaintiff which was never delivered to this
plaintiff, were found by the defendant’s attorneys in the files of
the Registry of Deeds about thirty-one years after the deeds appear
to be executed. The defendant claims that these two last named
deeds also were never delivered to this plaintiff, hence the defend-
ant insists that this plaintiff has no ownership in the granite and
cannot recover in this action. Much of the testimony which this
plaintiff gave in the prior trial, relating to the delivery of deeds to
herself, was incorporated into and became a part of the record in
this case. In the prior trial she was asked whether she ever saw
the deed to her from Laurettus E. Fogg before it was shown to
her at that trial and she said she never did. Her testimony was
the same as to the deed from Alvin H. Fogg. She was also asked
in that trial if she ever received a deed from anybody of an undi-
vided fifth of the granite quarry in controversy and her reply was
“No, I never did.” On being asked in the other trial whether she
ever received two deeds of two undivided fifths of the property
her answer was “I never received any deeds.” She was also asked
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in that trial if she ever claimed to own two undivided fifths of
the property and her reply was “I never did.” On being asked if
she ever made any such claim, her reply was “No sir.” In this
trial she seeks to evade the force of that testimony by saying that
ker husband represented her in the quarry business. The conclu-
sion seems irresistible, from a careful study of the testimony, that
there was never any delivery of these Fogg deeds to this plaintiff
or to any one in her behalf, and that upon this important element
in the case the jury must have either misunderstood or misapplied
the testimony. In view of this conclusion it becomes unnecessary
to consider the exceptions.

Verdict set aside.

Motion for new trial granmted.

SANDERs ENGINEERING CoMpANY ws. FrRep C. SMALL.
Cumberland. Opinion April 24, 1916.

Admissions. Effect of letters written by altorney of plaintiff or defendant.
Evidence. General rule of admissions.

Motion for new trial and exceptions to a ruling excluding a letter written
by plaintiff’s attorney.

Held:

1. Anything said by the party may be used against him as an admission,
provided it exhibits the quality of inconsistency with the facts now asserted
by him in pleadings or in testimony.

2, It is immaterial, when an opponent’s statement is offered as an admission,
that it was uttered to a third person and not to the other party to the
cause.

3. Such admissions made by the attorney of the party are admissible against
him if they concern the management of the litigation.

Action of assumpsit to recover certain sums of money claimed
as due the plaintiff from defendant for constructing a dam in the
town of Cornish. Defendant pleaded general issue. Verdict for
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plaintiff. Defendant filed motion for new trial and also exceptions
to exclusion of a certain letter written to a person other than
the defendant by attorney for plaintiff. Defendant contended that
the letter should be admitted on the ground that it was an admission
against the plaintiff. Exceptions sustained. New trial granted.
Motion not considered.

Case stated in opinion.

P. A. Bowie, for plaintiff.

Walter P. Perkins, and William Lyons, for defendant.

SITTING: Savacg, C. J., CornisH, King, Harey, Hanson, PaIL-
BROOK, JJ.

PriLerook, J. This case comes up from the Superior Court of
Cumberland county on motion for new trial by defendant and
upon exceptions to the exclusion of evidence. The plaintiff con-
structed a dam in the town of Cornish and having failed to receive
pay for work done and materials furnished brought suit against
the defendant, claiming that he became personally liable to the
plaintiff and promised to pay for building the dam. Tt is admitted
that the erection of this structure was for the sole purpose of
flowing a low and unsightly piece of land and thus beautifying the
face of nature in a conspicuous place within the village border.
The defendant claimed that this was a public enterprise entered
into by several citizens, that the funds were to be raised by sub-
scription, that a subscription paper was circulated, signers thereto
obtained, and that the plaintiff well understood when it began this
work that this was the plan, and that it was to receive its pay from
this subscription fund, looking to the subscribers for such payment.
One of the subscribers was Arthur Colcord. In the course of the
trial, as tending to show that the contention of the defendant was
correct, and that the plaintiff so understood, and as tending to
show that plaintiff’s claim of personal liability against the defendant
was inconsistent with its former attitude and understanding, a
letter to Colcord from plaintiff’s attorney was offered by the
defendant. The letter is as follows:
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“Mr. Arthur Colcord,
Cornish, Maine.
Dear Sir:

Sometime ago the Sanders Contracting Co., of this city, built a
dam for several subscribers and persons represented by Mr. Fred
C. Small. Among the names of the subscribers I find your name.
I have communicated with Mr. Small in regard to the matter
several times, but have never been able to adjust the claim of the
Sanders Contracting Co. for the work done.

Your proportional part of the debt would be about eight and
50/100 dollars ($8.50). In as much as I have been authorized by
the Sanders Contracting Co. to commence suit against the sub-
scribers and persons represented by Mr. Small I thought that I
would communicate with you in regard to the matter. You and
the other subscribers and persons must appreciate the fact that you
are responsible for the work done. I should be pleased to know:
what you intend to do in regard to the matter.”

This letter was excluded and to this ruling defendant was allowed
exceptions.

This broad and wholesome rule is laid down by Wigmore on
Evidence, sect. 1048 in his discussion of extrajudicial admissions,
that “anything said by the party may be used against him as an
admission, provided it exhibits the quality of inconsistency with
the facts now asserted by him in pleadings or in testimony.” The
same author further says “that it is immaterial, when an opponent’s
statement is offered as an admission, that it was uttered to a third
person and not to the other party to the cause.” Wigmore on
Evidence, sect. 1056. Our own court, in Chapman v. Twitchell, 37
Maine, at page 62, has also announced its adoption of this principle,
thus making it a rule of evidence for many years in this State.
Moreover such admissions made by the attorney of the party are
admissible against him if they concern the management of the
litigation. Wigmore on Ewvidence, sect. 1063. In the somewhat
recent case of “Liberty v. Haines, 101 Maine, 402, the court held
that the extrajudicial admissions there made by plaintiff’s attorney
were made in the management of the litigation and were therefore
admissible in evidence against the plaintiff.
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It is a fair inference that on March 24, 1915, when Mr. Bowie
wrote to Mr. Colcord, he was in fact acting as attorney for the
plaintiff, for whom he was assuming to act, in the collection of
the claim for constructing the dam in question. He was therefore
acting within the scope of his authority in writing this letter and
stating the nature of the demand. His statements thus made were,
in the eye of the law, the statements of his client, and if they were
inconsistent with the client’s position taken in the case at bar they
are admissible in evidence on that ground. Their weight being
for the jury. Loomisv. N. Y., N. H. & H. R. R. Co., 159 Mass.,
39; James v. B. E. Rwy. Co., 201 Mass., 263.

After a careful examination of the entire testimony, to fully
ascertain the facts now asserted by the plaintiff, in his pleadings
and testimony, it is the opinion of the court that this excluded
letter, even though written to a third party, was written by plain-
tiff’s attorney in the management of the litigation, that it exhibits
inconsistency with facts now asserted by the plaintiff in his plead-
ings and testimony, and that its exclusion was prejudicial error.
It becomes unnecessary therefore to consider the general motion,

Exceptions sustained.
New trial granted.
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StepHEN E. Young, Trustee in Equity,
vs.
PriLip S. MosHER, et als.

Cumberland. Opinion April 25, 1916.

Intention of testator. Rule as to after-acquired property passing under will.

Rule as to finding of fact by sitting Justice. Wills.

Appeal from a decree of the sitting Justice in a bill in equity, brought by

the trustee under the will of Julia H. W. Mosher, asking for the con-
struction of said will, and especially the sixth clause thereof.

Held:

1.

3.

The statute of this State, R. S., chap. 76, sec. 5, providing that “real
estate owned by the testator, the title to which was acquired after the
will was executed, will pass by it, when such appears to have been his
intention,” does not affect the issue here. This statute was passed to
mitigate the severity of the common law rule that prevented after-acquired
real property from passing under a devise, on the theory that a devise
of real property was held at common law to be in the nature of a con-
veyance and to speak imperatively as of the date of its execution. ‘fo
correct this injustice, statutes have been enacted, both in England and in
most, if not all, the states of this country, similar to the statute in this
State; but that statute is invoked where the question lies between certain
property passing by the will or by descent; in other words between testacy
and intestacy.

In one aspect, the testatrix could have had no actual intention what-
ever as to the after-acquired property at the time she executed the will,
Not then owning it, she could not then have desired that it pass to her
children and grandchildren, and then to the church under item six, nor
that it should form a part of the trust fund under item seven. And this
absence of specific intention applies to both clauses with equal force.
But in a broader sense the general intent as to after-acquired property
may be ascertained in a given case, and must be gleaned from the will
itself, viewed in the light of facts at the time of its execution within the
knowledge of the testator,

If the devise is of the whole of a certain class of property, then future
acquisitions within that class are embraced as a matter of law; but future
acquisitions outside that class are not included.
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4. The sitting Justice finds as a fact, as stated in the decree, that the after-
acquired parcels “are both included in and constitute the property described
in the sixth clause of said will as the property commonly known as the
Woodford homestead property.” This finding has the force of the ver-
dict of the jury, and must stand unless it is manifestly wrong. A careful
study of the testimony justifies the finding and warrants the decree.

Appeal from the decree of a single Justice in a bill in equity,
brought by the trustee asking for construction of the will, and
especially construction of a certain clause in said will known as
the sixth clause. Decree of the sitting Justice affirmed.

The case is stated in the opinion.

Libby, Robinson & Ives, for complainant.

Clifford E. McGlauflin, for Woodford Congregational Church.

Carroll S. Chaplin, for City of Portland.

John F. Dana, for Harris P. and Helen A. Mosher.

Thaxter & Holt, for President and Fellows of Harvard College.

SiTTING: Savack, C. J., SpEaR, King, HaLey, Hanson, JJ.

Hanson, J. This is an appeal from a decree of the sitting
Justice in a bill in equity, brought by the trustee under the will of
Julia H. W. Mosher, late of Boston, Massachusetts, asking for
the construction of said will and especially of the sixth clause
which reads as follows:

6. “I give and devise the property commonly known as the
Woodford Homestead property situated in that part of Portland,
Maine, formerly known as Deering, to my son Harris P. Mosher
for life and on his death to his wife for life and on her death to
the children of said son in equal shares as joint tenants for the
life of the longest liver. On the death of the survivor of the chil-
dren of my said son Harris P, Mosher, I give said property to
my son Philip S. Mosher for life and on his death to his wife
Ella F. Mosher for life or until her marriage, and upon her death
or marriage, which ever shall first occur, I give and devise said
property to the Woodford Congregational Church in fee simple,
but if said church is not then in existence, then to the City of Port-
land to be used for some public or charitable purpose having the
name ‘Woodford’ attached thereto.”
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Then follows the seventh or residuary clause, beginning “The
rest, residue and remainder of the real and personal estate which
I may own or to which I shall be in any way entitled at my death
or over which I shall then have any power of appointment or dis-
position, by my will, including lapsed legacies and devises (here-
inafter called my residuary estate) I give, devise and bequeath
unto and to the use of my said trustee,” etc., for the purposes
specifically set forth therein. At the time of the execution of the
will, on December 23, 1910, her homestead property at Woodferds
consisted of a house and lot on the corner of Forest avenue and
Woodford street. Subsequently on December 15, 1913, she pur-
chased a strip of land twenty rods in length by five in width, which
had at one time been a part of the original Woodford property,
afterwards occupied as a railroad location, and finally abandoned
by the railroad company and sold. This strip was cut in two by
Woodford street when it was laid out, so that while the strip was
formerly a part of the Woodford homestead, by reason of the
construction of Woodford street and the various conveyances that
had taken place in the course of years, the northerly end of said
strip was contiguous on its easterly side to the homestead property
owned by the testatrix at the date of the will, while that part of
the strip south of Woodford street was separated from that corner
lot by said street.

Mrs. Mosher died in 1914 without changing her will. The
precise question to be determined by the court is whether these two
after-acquired parcels passed under the sixth clause of the will,
or under the seventh, the residuary clause. The sitting Justice
held that they passed under the sixth clause and from that decree
an appeal was taken to this court.

We think the decree below should be affirmed.

The statute of this State, R. S., ch. 76, sec. 5, providing that
“real estate owned by the testator the title to which was acquired
after the will was executed, will pass by it, when such appears to
have been his intention,” does not affect the issue here. This
statute was passed to mitigate the severity of the common law rule
that prevented after-acquired real property from passing under a
devise, on the theory that a devise of real property was held at
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common law to be in the nature of a conveyance and to speak
imperatively as of the date of its execution. 1 Schouler Wills, sth
ed., sec. 486. To correct this injustice, statutes have been enacted
both in England and in most if not all the states of this country,
similar to the statute in this State. But that statute is invoked
~where the question lies between certain property passing by the
will or by descent; in other words between testacy and intestacy.
That is not the question here. Testacy is admitted and the issue
iz whether this after-acquired property passed under the sixth
clause or the residuary clause. The latter is ample to carry it, if
it had not already been disposed of.

This brings us, as in all this class of cases, to the pivotal problem
of intention. In one aspect the testatrix could have had no actual
intention whatever as to this after-acquired property at the time
she executed the will. Not then owning it, she could not then
have desired that it pass to her children and grandchildren and
thence to the church under item six, nor that it should form a part
of the trust fund under item seven. And this absence of specific
intention applies to both clauses with equal force.

But in a broader sense the general intent as to after-acquired
property may be ascertained in a given case and must be. gleaned
from the will itself, viewed in the light of facts at the time of its
execution within the knowledge of the testatrix. These surround-
ing facts throw some light here. Prior to 1851 Ebenezer D.
Woodford, the father of the testatrix, owned a large tract of land
at what is now Woodford’s Corner, extending easterly from Forest
avenue to Back Cove. This was known as the E. D. Woodford
homestead property. During the life of Mr. Woodford, and as
early as 1840, lots were sold by him from this tract. In 18571,
after his death, the Kennebec and Portland R. R. Co. and the
York and Cumberland R. R. Co. purchased a right of way through
the middle of it, parallel with Forest avenue. Other lots were
sold, and Woodford street was laid out across it at right angles to
Forest avenue about fifty years ago.

The testatrix by descent and by purchase became the owner of
what remained of the Woodford property, the last deed to her
bearing date January 13, 1872, and after she acquired title she
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conveyed a part of the property, including the fee of the railroad
location. Finally the ownership was reduced to a corner lot on
which stood the family mansion at the corner of Forest avenue
and Woodford street, and here she lived with her family until about
1892, when she moved to Boston, Massachusetts, retaining however
the title and renting the property to tenants.

It will thus be seen that the after-acquired property had been
at one time a part of the Woodford estate, a fact well known to
the testatrix, and so far as appears this is all the real estate that
she owned in that vicinity.

The true rule for interpreting the scope of clause six seems to
be this; is its language of such a generic character, so broad in its
scope, that the property described will pass under the will whether
increased or diminished during the lifetime of the testatrix? What-
ever comes fairly within the term “the property commonly known
as the Woodford Homestead property” should pass by that clause.

The devise should cover whatever would answer to that descrip-
tion. If the devise is of the whole of a certain class of property,
then future acquisitions within that class are embraced as a matter
of law, but future acquisitions outside that class are not included.
The exclusion rule is well illustrated by Blaisdell v. Hight, 69
Maine, 306, where the words were “I give and devise to my
son . . . all my real estate situate in Sidney.” Subsequently
a parcel of land not situate in Sidney unexpectedly descended to
the testator from his brother. The court held that this after-
acquired land did not pass by the will. Suppose however that the
testator had acquired other land in Sidney before his decease, can
there be any doubt that that also would have passed under the
will?

Again, in Pepper's ex’r. v. Pepper's Admr. 115 Ky., 520, 74
S. W, 253, the words were: “I will and bequeath to my brother
Enoch S. Pepper the home farm on which I now reside, known as
the Drenan farm,” etc. Between the date of the will and his death
the testator purchased a tract of 111 acres adjoining the Drenan
farm. The court held that the devise did not include the tract
subsequently purchased, that the words “home farm on which I
now reside” limited as well as described the property, but the
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court recognized the generic rule in these words: “It is not con-
tended by appellants that any of the lands bought after the date
of the will were ever the property of Drenan, or a part of the '
original tract or were ever known as Drenan lands, but their con-
tention simply is that as accretions to it, and under the statutory
rule of construction referred to, the lands passed under the term
‘home farm on which I now reside,” but to so hold, the court must
entirely disregard the last descriptive clause ‘known as the Drenan
farm’ and regard it as surplusage and without any meaning at all.”

So a devise to W of “the residue or remainder of my real estate,
being a lot of land adjoining his own” was held not to cover a lot
subsequently purchased which adjoined neither W’s land nor the
lot devised to W. Wheeler v. Brewster, 68 Conn., 177.

Let us now turn to illustrative cases holding that after-acquired
real estate will pass if the descriptive words are sufficiently generic.

A devise of all real estate in W to B was held to cover other
land in W afterwards acquired by a foreclosure by the testatrix
of a mortgage received from her father’s estate, in Dickerson’s
Appeal, 55 Conn., 223.

A devise of the Cunningham place, of which the testator at the
time owned but one-half but subsequently acquired the other half,
was held to vest in the devisees title to the entire place. McRae
v. Lowery, 80 Miss., 47, 31 So., 538.

In Garrison v. Garrison, 29 N. J., Law, 153, a testator devised
te H. G. all that part which he then ownel of a certain farm lying
on the east side of a specified road. He afterwards purchased
half an acre of land, which had before been a part of the farm and
was in possession of it when he died. The devise was construed to
include the half acre.

In Kimball v. Ellison, 128 Mass., 41, the language was: “I give,
devise and dispose of all my estate real and personal, together with
any and all estate, right or interest in lands which I may acquire
after the date of this will . . . in the following manner,” and
after authorizing the executors to sell any of his real estate “not
herein specifically bequeathed or appropriated” the testator devises
his “mansion house and the other buildings thereon and the
privileges thereunto belongong” to B. After the date of his will
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the testator purchased an estate adjoining his mansion house,
removed the building standing thereon, tore down the fences and
incorporated it into his mansion house property. The court held
that the after-acquired parcel passed under the devise to B.

In Wait v. Belding, 24 Pick., 129, the words, “the whole of my
lands and buildings lying and being within the town of H” were
held to be sufficiently broad to embrace land subsequently pur-
chased, and although the will was made prior to the enactment of
the statute removing the common law inhibition as to after-acquired
property, and a codicil was executed republishing the will after
this property was acquired, Chief Justice Shaw rests his decision
on the breadth of the language in the original will and says: “In
general a will looks to the future, it has no operation either on
real or personal property till the death of the testator. General
words, therefore, may as well include what the testator expects to
acquire as what he then actually holds. The term, ‘all my prop-
erty,” may as well include all which may be his at his decease as
all which is his at the date of the will, and will be construed to
be so intended unless there are words in the description which
limit and restrain it.”

It remains to apply this just and firmly settled rule to the
description of the property devised in this case. Is it sufficiently
broad to embrace the estate in controvesy? This was a question
of fact to be decided by the sitting Justice in the light of the facts
within the knowledge of the testatrix at the time of making the will
and of the testimony of the witnesses. He finds as a fact, as stated
in the decree, that these after-acquired parcels “are both included
in and constitute the property described in the sixth clause of said
will as the property commonly known as the Woodford Home-
stead property.”  This finding has the force of the verdict of a
jury and must stand unless it is manifestly wrong. A careful
study of the testimony justifies the finding and warrants the decree.

It should be observed that the testatrix did not devise merely
her “house and lot at the corner of Forest avenue and Woodford
street,” but “the property commonly known as the Woodford
Homestead property situated in that part of Portland, Maine,
formerly known as Deering,”—words of far ampler latitude.
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It is significant, too, that under her will this Woodford property
which had formerly belonged to her father she desired to keep in
the family as long as possible, devising it for life to her son Harris
and his family, and then at their decease for life to her other son,
Philip and his wife, and at their decease to the Woodford Con-
gregational Church, if in existence, otherwise to the city of Port-
land “to be used for some public or charitable purpose having the
name ‘Woodford’ attached thereto.” Evidently the testatrix was
proud of the name and wished the property that bore it to go in
the direction that she specified and not under the residuary clause.
Sentimental reasons entered into this devise in large measure.
On the whole we have no hesitation in saying that the true con-
struction of the will is as found by the sitting Justice and the entry

must be,
Decree below affirmed.

ARTHUR W. StOoNE, Admr., vs. CaarLEs W. CURTIS.

Penobscot. Opinion April 25, 1916.

General rule of law as to financial transactions between husband and wife,
father and son. Burden of proof to establish that such
transactions were gifts, rather than loans.

The plaintiff’s intestate was the wife of the defendant. At the date of
their marriage, the plaintiff gave his wife two thousand dollars, or more,
and it is conceded that some years later he received that sum from her
and used the same, with other money, to pay his outstanding debts.
They lived together many years after that occurrence, and, so far as the
case discloses, the wife never made demand for an accounting, kept no
record of the transaction, and at her death in 1913, left no will or memo-
randum in which the same was mentioned.

Held:

1. The defendant in interposing his defense assumed the burden of showing
that the transaction was a gift, and not a loan, and it is the opinion of the
court that he has maintained that burden. The letters irtroduced by the
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plaintiff furnish ample proof of the attitude of the parties toward the
transaction, and the character in which the defendant received the money.
They go further and show that he was willing to relinquish to his wife’s
heirs any rights he had in her property. There is nothing in the case to
justify a finding for the plaintiff.

2. Receipt and appropriation by a husband of the wife’s money with her
knowledge and consent does not establish between them the relation of
debtor and creditor, unless at the time he expressly agreed to repay it.
In the first letter, the defendant uses the word ‘““consent;” in the last
word “relinquish,” to define the attitude of his wife in the premises. In
this case the words have the same meaning, and denote an intention to
give, and give willingly and unconditionally.

Action of assumpsit to recover certain sums of money alleged
to have been loaned by plaintiff’s intestate to defendant, her hus-
band. Defendant filed the general issue and brief statement. At
the close of the testimony, by agreement of counsel, the case was
reported to the Law Court for determination of questions involved,
the Law Court to render final judgment in the case. Judgment for
defendant.

The case is stated in the opinion.

Morse & Cook, and F. D. Dearth, for plaintiff.

Harvey D. Eaton, and Carl Jones, for defendant.

SitTIiNG: Savace, C. J., Cornisu, King, HaLey, Hanson, Prair-
BROOK, JJ.

Hanson, J.  On report. The plaintiff’s intestate was the wife
of the defendant. At the date of their marriage the plaintiff gave
his wife two thousand dollars, or more, and it is conceded that
some years later he received that sum from her and used the
same, with other money, to pay his outstanding debts. They lived
together many years after that occurrence, and, so far as the case
discloses, the wife never made demand for an accounting, kept no
record of the transaction, and at her death in 1913 left no will or
memorandum in which the same was mentioned.

The plaintiff upon qualifying as administrator acted upon
information received from Charles G. Viele, stepson of the defend-
ant, who had written the letter concerning the transaction, and
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had received from him two letters. These letters were introduced
by the plaintiff in support of his claim that the transaction was a
loan and not a gift.

The action was brought upon the following account annexed:

“DEXTER, MAINE, March 23rd, 1915.
Charles W. Curtis
To Estate of Annie V. Curtis, Dr.
1888 July 1st. To money lent at his request, $2,000.00
To interest on same from July 1st,
1888, to March 23rd, 1915, at six

per cent per annum, 3,207.20
$5,207.20
CREDIT
By interest paid from July 1st, 1888,
to July 1st, 1899, 120.00
Balance due, $5,087.20”

There was also a count for money lent and accommodated by
intestate, etc.

The defendant, with the general issue, filed a brief statement
in which he set up as a further defense, “that if any sum was ever
due the plaintiff’s intestate, the same has been paid by the transfer
of certain bank stock, to wit, two shares of the Continental National
Bank of St. Louis, Missouri, valued at $600, and ten shares of
the First National Bank of Dexter valued at $1500.”

The defendant offered no evidence as to the transfer of stock,
but the plaintiff’s attorney introduced testimony which he says
proves that while the latter stock was so transferred, it was again
used by the plaintiff’s intestate, and by her voluntarily assigned as
security for a further loan by the defendant at a local bank.

The testimony in relation to the last named transaction when
considered alone adds little, if any, weight to the claims of either
party, and recognizing this counsel have confined themselves largely
to a discussion of the legal effect of the letters in the case, and
rightly so. The letters follow:

VOL. CXV §




66 STONE T, CURTIS. [115

“PLAINTIFF’S EXHIBIT 1, Charles W. Curtis.

DexTER, MAINE, March 6, 1914.
Mr. Chas. G. Viele,
Taylorsville, N. C.
My Dear Mr. Viele:

Yours of the 2nd inst. is received. I had hoped to find in your
expected letter some advice as to how the packages Ada had zent
you by express stood the racket of transportation. I have been a
little anxious as to the glass reaching you without breakage. Five
pkgs. went to Omaha by freight, one of them having frames with
the glass in them. Don’t expect to hear from these for some weeks
yet. '

The point in your letter which seems to call for special reply is
the postscript pertaining to the $2,000. You probably may not
have been fully advised as to my losing my fortune along about
'98? In helping to finance a Loan and Investment Company in
St. Paul, in which I had some interest, in common with five or
six others in Dexter and vicinity, I allowed myself to become
guarantor on $8,000 of the Company’s paper, just before the panic
of ’93. Too long a story to this matter to be recited here. I could
have avoided paying this $8,000 through insolvency provisions;
but T decided to pay it all; taking all I had given your mother with
her consent of course, which included the $2,000. It was too
humiliating a thought to me to avoid paying all my debts, legal and
moral, direct and indirect. By getting credit for $2,000 to be
earned later I accomplished my ambition in the matter. At no time
however, in my darkest financial days, had I died would your
mother have been left without sufficient means for an independent
living. Four of our bank directors, all being the most wealthy in
the place, lost their fortune at the same time or about same time,
that I did mine, and none of them regained any part of the loss.

It required some nerve to put away every dollar and begin at
70 to rebuild one’s fortune? I shall need the deed that Ada took
to refer to in making quitclaim deed. I asked her to let me take
it that I might take such data as T would need for the purpose,
but she had it packed in her trunk, and was in a hurry to get ready
for an unexpected leaving. Hope I have made the matter plain.

C. W. Curtis.”
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“I found some difficulty in getting the money for your mother’s
last visit south. She proposed to sell her curios for the purpose,
she was so much determined to make that visit. I was very
fortunate in having a good influential friend. ‘A power behind the
throne,” who secured me the comparatively good job of Bank
Examiner, by holding which till I was near 8o I saved enough to
make a respectable patch on my broken fortune. Of the $600
your mother received for bank stock I gave her, she gave a poor
widow $100 to enable her to get to the Old Ladies Home in Bangor.
She gave freely of her means in other directions.

Very truly,
C.w.Cc”

“PLAINTIFF’S EXHIBIT 2, Charles W. Curtis.
DexTER, MAINE, March ¢, 1914.
Dear Mr. Viele: '

I have yours of the sth inst. enclosing copy of deed, and making
inquiry as to consideration for same. As far as my memory goes
there was no real consideration passed in the matter. The con-
sideration named in deed seems to be the usual conventional
phraseology of lawyers where the consideration is only nominal.
There were no conditions made when your mother relinquished
what I had previously given her, and this deed was a voluntary act
on my part, with the purpose to protect her as far as possible in
the event of my passing away first. As the equity which this deed -
stood for at first gradually lessened, that protection came in another
way, and was more definitely provided for in my will made some
eight years ago of which the mother was familiar.

I shall be pleased to give you any further information, or details
which you may desire. It may interest you to know if you do
not already, that I gave your mother a deed of the house soon
after her coming to Dexter with the understanding that it should
not be recorded during my life time. This deed was destroyed
at the time of my liquidating my affairs.

I never regretted the sacrifice I made, (or we made) in order to
pay the last dollar of my indebtedness, direct and indirect; legal
and moral; and I am quite sure your mother quite agreed with me
in the matter; certainly in view of subsequent events.
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I do not hear from Ada since her getting home and am much
surprised at the delay.
When it comes to using copy of deed the Registry Data will be
needed.
Very Truly yours,
C. W. Curtis.”

Plaintiff’s counsel contends that “the letter of the defendant to
Mr. Charles G. Viele, dated March 6, 1914, was evidently written
in reply to a letter from Mr. Viele to him and clearly shows a
loan of two thousand dollars from Annie V. Curtis to the defendant
in 1898, and that the transaction was not a gift, for the defendant
nowhere in the letter claims that it was.”

Viewing the letter of March 6 separately, we are unable to
sustain the plaintiff in his contention that it amounted to an
admission that the money received by the defendant was a loan,
or was considered so by him, or by the plaintiff’s intestate. We
are very clear that no such admission was made or intended. But
if the letter of March 6, standing alone, tended to create a doubt
as to the nature and effect of the transaction, a perusal of the
letter of March gth, which must be read and considered with it,
will remove all doubt as to the real meaning and force of the
words used. The letters reveal, too, a home life and companion-
ship characterized by a mutual interest in all that concerned the
home, social, domestic and financial, which excluded the possibility
of the existence of the relation of debtor and creditor in this
instance.

Counsel urges that the use of the words “with her consent”
amounts practically to an admission of liability, and argues, “that
there is no attempt on the part of the defendant to claim that when
he had the $2,000 it was a gift, but on the contrary, he nowhere
claims in his letter that it was such. If it had been a gift and not
a loan, he would undoubtedly have said so and then and there tried
to end the controversy. The letter having been written by the
defendant with some understanding of the claim on the part of Mr.
Viele, it seems to us that it should be construed most strongly
against him.” Mr, Viele wrote the defendant on March 2nd, and
again on March s5th, before receiving either letter. The letter of

€
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March sth was in answer to a direct question as to the considera-
tion for a deed from the defendant to plaintiff’s intestate. In
explaining that no consideration passed to him, he added the sig-
nificant and fully explanatory words,—“there were no-conditions
made when your mother relinquished what I had previously given
her, and this deed was a voluntary act on my part, with the pur-
pose to protect her as far as possible in the event of my passing
away first.”

The defendant in interposing his defense assumed the burden
of showing that the transaction was a gift, and not a loan, and it
is the opinion of the court that he has maintained that burden.
The letters introduced by the plaintiff furnish ample proof of the
attitude of the parties toward the transaction, and the character in
which the defendant received the money. They go further and
show that he was willing to relinquish to his wife’s heirs any rights
he had in her property. There is nothing in the case to justify a
finding for the plaintiff.

Receipt and appropriation by a husband of the wife’s money
with her knowledge and consent does not establish between them
the relation of debtor and creditor, unless at the time he expressly
agreed to repay it. Kunn v. Stansfield, 92 Am. Dec., 681 ; Farmers
and Merchants National Bank v. Jenkins, 65 Md., 249; Graves and
Baker S. M. Co. v. Radcliff, 63 1d., 501. In the first letter the
defendant uses the word “consent”; in the last the word “relin-
quish”, to define the attitude of his wife in the premises. In this
case the words have the same meaning, and denote an intention to
give, and give willingly and unconditionally. See In re Myers’
Estate, 93 Atl. Rep., 818, Pa. Supreme Court, 1915.

Judgment for the defendant.
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HerBert E. MortON, Collector, vs. PHILIP WIiLsON, et als.
Penobscot. Opinion April 25, 1916.

Chapter 140, Public Laws of 1911, interpreted. Meaning of words
“employed in trade” Taxing personal property of non-residents.

Action of debt, brought by Herbert E. Morton as tax collector of the town
of Etna for the year 1912, against Philip Wilson, of Newport, and Moses
J. Dow and George J. Payne, both of Plymouth, copartners doing business
at Newport under the firm name of Wilson, Dow & Co., to recover for
taxes assessed at $105, upon potatoes kept in a storechouse in the town of
Etna. The action is brought under section 17, paragraph 1, of the Revised
Statutes, as amended by chapter 140 of the Public Laws of 19i1.

Held:

t. The burden was upon the plaintiff to establish the fact that the potatoes
were employed in trade in the town of Etna.

2. The testimony does not establish the fact that the potatoes were employed
in trade in the town of Etna on the first day of April, 1912, and therefore
the plaintiff is not entitled to recover in this action.

Action of debt to recover a personal property tax assessed by
the town of Etna against defendants, non-residents. Defendants
pleaded the general issue and brief statement, alleging that the
property upon which said tax had been assessed was not liable to a
personal tax in said town of Etna for said year. At the conclusion
of all testimony, the case was reported to the Law Court upon so
much of the evidence as is legally admissible, the Law Court to
render such judgment as the legal rights of the parties require.
Judgment for defendant.

The case is stated in the opinion.

Donald F. Snow, for plaintiff.

William H. Mitchell, and Morse & Cook, for defendants.

SitTiNGg: Savacg, C. J., Cornisu, King, HavLey, HansoN, Pair-
BROOK, JJ.
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Haxson, J. On report. Action of debt, brought by Herbert
E. Morton as tax collector .of the town of Etna for the year 1912,
against Philip Wilson of Newport, and Moses J. Dow and George
J. Payne, both of Plymouth, copartner’s doing business at New-
port under the firm name of Wilson, Dow & Co., to recover for
taxes assessed at $105 upon potatoes kept in a storehouse in the
town of Etna. The action is brought under section 17, paragraph 1,
of the Revised Statutes, as amended by chapter 140 of the Public
Laws of 1911, which reads as follows:

“All personal property employed in trade, in the erection of build-
ings or vessels or in the mechanic arts, shall be taxed in the town
where so employed on the first day of each April; provided that
the owner, his servant, sub-contractor or agent so employing it,
occupies any store, storehouse, shop, mill, wharf, landing place or
ship yard therein, for the purpose of such employment.”

It is admitted that all statutory requirements as to the assessment
of this tax in question were complied with; but the defendants
contend that the personal property assessed against them was not
legally assessable in the town of Etna. No question is raised as
to the declaration or the pleadings.

The defendants were engaged in buying potatoes, and on the
first day of April, 1912, had in their storehouse in Etna a quantity
of potatoes which had been purchased by them in Etna and sur-
rounding towns. That the potatoes were intended for shipment
in carload lots outside the town of Etna is conceded, but the
plaintiffi contends that “during the year 1912 several sales of
potatoes were made in small lots to residents of Etna, and that a
considerable amount of fertilizer was also sold from this building
to residents of Etna and vicinity,” and urges that these sales of
small lots of potatoes and fertilizer brimg the case within the mean-
ing of the statute. because a part of the potatoes and fertilizer so
stored, were “employed in trade” in the town of Etna on the first
day of April, 1912.

The burden was upon the plaintiff to establish the fact that the
potatoes were employed in trade in the town of Etna, and testimony
was introduced tending to show that two or three bushels were
sold from time to time from the storehouse, or as carload lots were
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made up; but the defendants and their agent deny such sales on
their part, or that any person had authority to make local sales. It
appears that two small lots were sold from the storehouse or cars
by an employee of the defendants’ agent, or by a local vendor,
while delivering a large lot to the defendants, but these transac-
tions were without the knowledge, consent, or sanction of the
defendants. The testimony does not establish the fact that the
potatoes were employed in trade in the town of Etna on the first
day of April, 1912, and therefore the plaintiff is not entitled to
recover in this action. Inhabitants of Peruw v. Estate of Charles
Foster, 109 Maine, 226.
Judgment for the defendants.

Harry W. CLARK ws. FRANK P. STETSON.
Androscoggin. Opinion April 29, 1916.

Contract. Mecting of minds of parties to contracts. Oral contract for sale
of land. Remedies of parties as to alleged breach of
contract. Statute of Frauds.

In an action for money had and received, brought to recover the sum of
fifteen hundred dollars paid on account of the purchase price of a farm
with farming tools and stock, upon motion for new trial by defendant it is

Held:

1. That it is a fundamental principle of law that the minds of the parties
must meet and if an actual and honest misunderstanding is proven to
have existed, the contract is not perfected.

2. That the plaintiff’s evidence if assumed to be true proves, not a failure
to contract because of misunderstanding or misapprehension, but a breach
of contract on the defendant’s part. The fact that parties vary at the
trial as to the terms of the contract in controversy does not convert a
breach of contract into a want of contract, nor change the remedy of
the parties.

3. That there was nothing confusing, indefinite or ambiguous about the
terms of the trade in this case, and the emphatic statements of the plain-
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tiff and his witnesses leave no room for doubt that they were clearly
understood by both parties at the time the trade was made.

4. That the plaintiff’s claim that no contract was in fact made lacks sufficient
support in the evidence to warrant the jury in finding a verdict in his favor.

Action of assumpsit to recover the sum of fifteen hundred
dollars paid by plaintiff to defendant as part of the purchase price
of a certain farm belonging to defendant. Plaintiff claimed that
no contract existed because of failure of parties to agree on terms.
Certain amendments for plaintiff were filed and allowed. Verdict
for plaintiff. Defendant filed general motion for new trial. Excep-
tions to charge and rulings of presiding Justice were allowed.
Motion for new trial sustained. Verdict set aside.

Case stated in opinion.

White & Carter, for plaintiff.

Newell & Skelton, for defendant.

SitTiNG: Savacg, C. J., CornisH, King, Harey, HansoN, PHIL-
BROOK, JJ.

CornisH, J. This case is before the Law Court a second time.
It is an action for money had and received brought to recover
the sum of fifteen hundred dollars paid on account of the purchase
price of a farm with farming tools and stock in the spring of 1913.
At the first trial the plaintiff rested his case upon two grounds
which were quite inconsistent with each other, first that the minds
of the parties never met upon the terms of the contract so that no
contract in fact existed ; and second, that the contract if made was
rendered voidable because of the false representations of the
defendant, and was seasonably rescinded by the plaintiff. The
plaintiff obtained a verdict at that trial which was set aside by this
court, the opinion holding that there was insufficient evidence to
sustain it on either ground. Clark v. Stetson, 113 Maine, 276.
At the second trial the plaintiff abandoned the contention of fraud,
and relied solely on absence of contract. He filed an amendment
to the writ which was allowed, and in which his claim that the terms
of the contract were “ambiguous, indefinite and not understood
alike by the parties” was set forth in greater detail. The jury
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again returned a verdict for the plaintiff and the case is before
this court on defendant’s motion and exceptions. It is only neces-.
sary to consider the motion.

The plaintiff urges that in three particulars the minds of the
parties did not meet, viz, on the price, the items of personal prop-
erty included in the trade, and the terms of the reservation of a
right of way, whether continuous or for winter use only. The
greatest stress, however, is placed upon the first of these, the alleged
misunderstanding as to the contract price. ’

A painstaking review of the record in this case, which contains
much of the testimony of the parties given at the former trial,
leaves little room for doubt that a price was agreed upon at the
time. From the former evidence the conclusion was almost irre-
sistible that the agreed figure was five thousand dollars, as the
defendant claimed and as the opinion held. At this trial, in order
to establish his theory of misapprehension more solidly the plain-
tiff attempts to explain some of his admissions in the former trial
that led to that conclusion. He emphasizes more strongly that Mrs,
Stetson was the agent of her husband, who was an invalid and
physically unable to attend to business details in making this sale,
that while her asking price was five thousand dollars her final
terms were forty-five hundred dollars. He insists that Mrs.
Stetson gave him this figure on several occasions in clear and
unequivocal language and he is corroborated by his wife and two
other witnesses to whom Mrs. Stetson made the same statement.
He further states that the payment of fifteen hundred dollars was
made in the presence of both Mr. and Mrs. Stetson and he then
asked them if everything was all right as they had talked and Mrs.
Stetson said “ves, but they ought to have five thousand dollars for
the farm.” The plaintiff then said if they were to ask five thousand
dollars he would talk no further, because they had asked only
forty-five hundred dollars and it was a good price, whereupon Mrs.
Stetson “spoke up and says if she told me I was going to have it
for forty-five hundred dollars T was going to have it,” and Mr,
Stetson said “all right.” Taking all this at its full value, and
assuming the facts and the conversation to be as the plaintiff claims,
they by no means prove that the minds of the parties did not meet.
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The greater the emphasis laid by the plaintiff upon the authorized
and repeated statements of Mrs, Stetson, the stronger he makes his
contention that forty-five hundred dollars was agreed upon, and
the less opportunity he leaves for misunderstanding between the
parties. All the circumstances as well as the conduct of the parties
render incredible the contention that the price was not fully under-
stood. The plaintiff was a locomotive engineer living in the city
of Lewiston, and was desirous of purchasing a farm in the suburbs
of that city. It was a transaction of great moment to him. The
price would naturally be a matter of prime importance and would
stand at the very threshold of the negotiations. It was of equal
importance to the defendant. The parties had various preliminary
interviews and on April 22, 1913, the plaintiff paid fifteen hundred
dollars on account and took a receipt therefor. It is inconceivable
that he would do this unless the price was clearly understood, and
according to his own testimony it was. It was then agreed that
the balance should be paid on or before May 15th. Two days later,
on April 24th, the plaintiff entered into occupation, moved upon
the premises with his family, and carried on the place thereafter.
On May 15th, the plaintiff and the defendant’s wife met at an
attorney’s office, ostensibly for the payment of the balance of the
consideration and the transfer of title. But this was not done.
The defendant’s wife says the reason given by the plaintiff was
that a party from whom he had expected to procure a portion of
the money had disappointed him. The plaintiff in the second trial
says the reason given was that “the old man had gone back on him,”
meaning to imply but not saying in express language that the
defendant had raised the price from $4500 to $5000. Whichever
statement is true it is fair to infer from the memorandum on the
receipt “30 days from 15th of May,” that an extension for that
length of time was granted to the plaintiff. About the middle of
May he plowed a portion of the farm. He sold one of the animals
he had bought. He continued to occupy the premises for two and
one-half months in all or until July 7, when he delivered the keys
to the defendant and moved away. No claim of misunderstanding
as to price was raised during all that time, and even at this trial
the reason assigned by the plaintiff for leaving the place is not
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that there was a failure of the parties to contract in the first
instance, but that the defendant had “gone back on his word,” in
other words had broken the contract once made. The defendant
contends that the reason why the plaintiff gave up the trade was
his inability to raise the required balance, but rejecting this and
assuming, without deciding, that the plaintiff’s evidence is true, it
proves not a want of contract but a breach of contract. In failing
to recognize this distinction the jury plainly erred.

Breach of contract is one thing, failure to contract because of
misapprehension is quite another. Nor can the different versions
given at the time of trial convert the one into the other. The
crucial moment was when the contract was made. Did the parties
then understand its terms alike? After a controversy has arisen
and the trial is on, they differ widely. That is to be expected. If
in every such case the subsequent divergence of testimony could be
converted into a misunderstanding at the inception, our courts
would be filled with actions brought by dissatisfied suitors to recover
back what they had paid on contracts unwisely made. That cannot
be. '

It is of course a fundamental principle of law that the minds
of the parties must meet, and if an actual and honest misunder-
standing is proven to have existed the contract is not perfected.
“If two parties in bargairiing do actually misunderstand each other,
if their language is equivocal and one is meaning to speak of one
subject and the other of another, it is clear that there is no con-
tract for there is not that aggregatio mentium necessary to make
one.” "Oldham v. Kerchum, 79 N. C., 106, 28 Am. Rep., 302.

Many illustrations may be found. Thus it may be a misunder-
standing as to the identity of the person contracting; as when one
party thought he was dealing with a corporation formed in South
Dakota, when in fact it was a corporation of the same name formed
in Maine ; Brighton Packing Co. v. Butchers Association, 211 Mass.,
308; or when one party supposed he was dealing with a cor-
poration, instead of with an individual under a corporate name,
Fifer v. Clearfield &c. Coal Co., 103 Maryland, 1, 62 At., 1122;
or contracting with an agent personally instead of with an undis-
closed principal, Winchester v. Howard, 97 Mass., 303. Again the
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honest misunderstanding may arise over the subject matter, often-
times from the ambiguous terms used; as in a written contract for
the sale of land on Prospect street in Waltham, when the purchaser
thought he was buying a tract on another Prospect street in
Waltham, in no way connected with that mentioned in the agreement,
and a long way off therefrom. Kyle v. Kavanagh, 103 Mass., 356;
or where one supposed he was buying five car loads and the other
supposed he was selling one car load, the misapprehension arising
from the confusing and ambiguous language in the seller’s price
lists and quotations, Singer v. Grand Rapids Match Co., 117 Ga.,
86, 43 S. E,, 755.

This general rule is stated by the Massachusetts court as follows:
“There may be cases where a misapprehension, satisfactorily
proved, might show that no contract had been made; as for instance
where the subject matter of a contract had been mistaken. If in
a negotiation for the sale of property, it should appear that the
seller had reference to one article and the buyer to another, or if
the parties supposed the property to be in existence when in fact
it had been destroyed no contract would grow out of the negotia-
tion.” Rice v. Dwight Mfg. Co., 2 Cush., 8o, 86.

The evidence in the case at bar is clearly not of such a character
as to place it in the class with the cases just cited. There was
nothing confusing, or indefinite, or ambiguous or equivocal about
the price here. It was a simple statement of amount. After all
the conversations between the parties there was practically no
opportunity for misapprehension. The price agreed upon was
either one figure or the other, and whichever it was there was a
completed contract. This case falls rather in line with the follow-
ing where the jury were left to say which contention was correct.
As in an action of assumpsit to recover for five hundred and thirty
loads of sand, at an agreed price, as the plaintiff said, of fifteen
cents per load, while the defendant contended it was ten cents a
load, Copeland v. Brockton St. Ry., 177 Mass., 186; or in an action
to recover for hauling lumber where the plaintiff claimed one price
and the defendant another, Swain v. Cheney, 41 N. H., 232; or for
the use of a stationary engine, the agreed terms of rental being in
dispute. Noyes v. Cushnoc Paper Co., 113 Maine, 565. As well
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might the plaintiff in any of these cases have claimed that there
was no contract, as can the plaintiff in the case at bar.

Giving then full force to the plaintiff’s evidence, and assuming,
without deciding, that the consideration was forty-five hundred
instead of five thousand dollars, the plaintiff’s remedy was not to
bring an action to recover back the partial payment, fifteen hundred
dollars, on the ground that no contract had been made, but to
tender the balance of the purchase price, and if the defendant
refused to convey, then seek his remedy for breach of contract in
law, or through specific performance in equity. The contract being
oral, the statute of frauds might have prevented him from main-
taining his action at law, but the remedy in equity would seem to
have still been open to him. The remedy pursued is not appro-
priate.

A word should be added as to the second ground of misapprehen-
sion claimed now by the plaintiff, the identity of personal property
included in the sale. A careful study of the evidence warrants no
such conclusion. Both the plaintiff and defendant agree that the
purchase included all the stock on the farm, and all the farming
implements and tools with a few exceptions. There is no contro-
versy over the stock. There is controversy over the hens and some
of the implements. But the plaintiff himself inspected the premises
before purchase, made out a long list of articles to be included in
the sale, examined this list with the defendant and they both agreed
to its correctness. When the plaintiff took possession several of
the articles which he supposed he had purchased had been taken
away or were withheld, and the defendant claimed that they were
not included. This however did not prove that no contract had
been made. If they had been taken by the defendant and belonged
to the plaintiff, the plaintiff’s legal rights were secure. But these
rights grew out of the existence and not out of the nonexistence of
the contract itself.

So far as the right of way from a rear wood lot was concerned,
the plaintiff claimed that the reservation was for winter use only;
the defendant, that it was to be used all the year through. Little
stress, however, is laid on this point because the difference in con-
tentions represents little in value, and, whatever the value, it
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affects the legal existence of the contract no more than the other
points already considered. On none of the grounds can the plaintiff
recover. '

It is not difficult to see that the jury were moved by sympathy in
this case, and naturally so, for the plaintiff had paid fifteen hundred
dollars and then had abandoned the farm. They sought to reim-
burse him for his loss. But this could only be done along legal
lines, and the evidence here is of such a character, in view of the
conduct of the plaintiff himself, as to absolutely preclude a finding
that no contract was in fact made between the parties. Upon no
other theory could this verdict have been rendered under the
instructions of the presiding Justice, and as that theory falls the
verdict must fall with it.

Motion sustained.
Verdict set aside.

StiLkey & WHITNEY Rear EstaTte CoMPANY
vs.
James P. RUNTLE, et als.
Cumberland. Opinion May 13, 1916.

Agreement for sale of real estate. Option.’r. Rights and obligations of
parties to bond.

Action of debt on bond to recover the sum of $7500 as liquidated damages
for the alleged breach of the conditions of the bond.

Held:

1. Upon the vital question of the plaintiff’s readiness and ability to perform
its obligations, as set out in its declaration, there is not only an entire
absence of testimony showing its ability to perform the same, but it
admits over and over again that it had neither option nor title to the prop-
erty, and could not procure the same.
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2. The rule is well established that in such cases the plaintiff, on his part,
must show that he was able, ready and willing to perform as he nas
declared in his writ. The plaintiff here has not brought itself within the
rule.

Action of debt on bond for conveyance of certain real estate.
Plaintiff seeks to recover a certain sum of money named in the
bond as liquidated damages. Defendant pleaded the general issue
and brief statement, alleging in part that plaintiff was not the
owner of the land mentioned therein and had no legal interest
therein and was never able to convey said land, or to compel the
conveyance of said land to said defendants according to the terms
of said bond. At the close of the testimony, the case was reported
to the Law Court upon so much of the evidence as is legally admis-
sible. Judgment for defendant.

The case is stated in the opinion.

Howard Davies, and Thomas L. Talbot, for plaintiff.

Robert B. Seidel, for defendant,

SrtrinG: Savacg, C. J., CornisH, King, HarLey, Hanson, Purr-
BROOK, J]J.

Hanson, J. On report. Action of debt on bond to recover the
sum of $7500 as liquidated damages for the alleged breach of the
conditions of the bond, which is substantially set out in the declara-
tion. The declaration follows:

“In a plea of Debt, for that on the twenty-fifth day of November,
A. D. 1914, at said Biddeford, to wit, at said Portland, the plaiatiff
and the defendants entered into an agreement in writing under their
hands and seals, whereby the plaintiff in consideration of the sum
of Forty-seven Thousand ($47,000) Dollars, to be fully paid as
provided in said agreement, agreed to sell, and convey to the said
defendants by good and sufficient warranty title the following
described lot or parcel of land with buildings thereon, Four story
block, situated in Biddeford, Maine, at the corner of Main and
Adams streets, known as the Hotel Thatcher . . . {ree of all
incumbrances. The said defendants in consideration as aforesaid
agreed to buy and purchase said premises at the said consideration
and to pay the same as follows, to wit: Five Hundred Dollars
($500) at the time of signing said agreement and the balance of
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said Forty-Seven Thousand ($47,000) Dollars at the time of taking
title. The said plaintiff upon payment of the aforesaid considera-
tion in the manner aforesaid, and upon request, agreed at their
own proper expense and charge to execute and deliver to the said
defendants or their assigns a deed of the aforesaid premises on or
before the first day of June, A. D. 1915.

~ And it was mutually agreed and understood that should either
party or parties to said agreement fail or neglect to fulfill his part
of said agreement, he should forfeit as damages to the other party
the sum of Seven Thousand Five Hundred ($7,500) Dollars. Said
plaintiff avers that on the twenty-fifth day of November, A. D.
1914, and on each and every other legal day since that date, up to
and including the first day of June, A. D. 1915, or until such time
as there was and has been a breach of the conditions of the said
agreement on the part of the party of the second part, it was ready
and willing at its own proper expense and charge to execute,
acknowledge and deliver to said defendants a good and sufficient
warranty deed, upon request therefor, and otherwise has performed
all the conditions of said agreement on its part.

Said plaintiff avers that the defendants not only failed and neg-
lected to request the plaintiff to execute and deliver a good and
sufficient warranty deed of said premises on or before the first day
of June, A. D. 1915, but also refused, failed and neglected to com-
ply with the terms of said agreement on their part, to the damage
of the plaintiff as it says in the sum of Seven Thousand Five Hun-
dred ($7,500) Dollars.

Yet the said defendants, though requested, have not paid the
same, but neglect so to do: To the damage of the said plaintiff
(as it says) the sum of Ten Thousand Dollars.”

The defendants pleaded the general issue, with the following
brief statement:

“First: That said plaintiff, at any of the times mentioned in its
writ was not the owner of the land mentioned therein and during
all of said times had no legal interest therein, and was never able
to convey said land, or to compel the conveyance of said land to
said defendants according to the terms of said deed, all of which
was known to the defendants;

VOL. CXV 6
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Second: That said plaintiff, at said Biddeford, on the second
day of December, 1915, notified said defendants that it was unable,
and would be unable to convey said land according to said deed on
or before the first day of June, 1915, unless said defendants would
pay said plaintiff the sum of four thousand five hundred dollars in
addition to the sum of five hundred dollars which defendants had
paid at the time of the execution of said deed, so that plaintiff
might secure an option of said land;

Third: That then and there said contract was waived by mutual -
consent of said parties.”

Mr. Stilkey, the president of the plaintiff company, states that he
was employed by the defendants to make inquiries concerning a lot
of land in the rear of the Cote Opera House in Saco. When Mr.
Stilkey reported later, the defendants informed him that they were
interested in a better proposition,—the Hotel Thatcher. After
ascertaining from the defendants the names of the owners, Mr.
Stilkey went to see them, and, as appears in the following testi-
mony of the plaintiff, was successful:

“Q. And whether or not you found from the owners of the
property that you could buy it? A. I did.

Q. And whether or not, as a result of that information, this
contract was made? A. Yes, sir.”

Mr. Stilkey was paid $500 upon the signing of the bond, and in
two or three days, after seeing the owners of the property, he
called on the defendants and told them the owners of the property
wanted $4,500 more, and he says the defendants agreed to furnish
the money. The latter statement is denied by the defendants and
negatived by the plaintiff’s own testimony, where Mr. Stilkey states
that Mr. Rundle, one of the defendants, demanded the return of
the $500; and for the purpose intended, of introducing testimony
to vary the terms of the written contract, it lacks the clearness,
strength, and convincing quality requisite to have that effect. On
direct examination Mr. Stilkey was asked: “Q. Whether or not
you ever had any conversation with them about paying the sum of
$4,500 in addition to the $500? A. At one time, with Mr. Whitney,
my partner; and I told Mr. Rundle at the time he demanded the
$500 that Mr. Whitney and I should pay the $4,500, and he advised
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me not to.” He admits that he did not advance the $4,500, and
that the plaintiff never had title, or an option on the property. It
is evident that Mr, Stilkey was led to believe that he could procure
an option on the property for a small sum. He says he first offered
$100, and finally offered the $500, and was refused.

Mrs. Carrie M. Brown, one of the principal witnesses for the
plaintiff, testified, “that Mr. Stilkey repeatedly asked Mr. Boland
if it was possible to carry the deal through, and he said positively
no.”

It is admitted that the defendants made no tender of the purchase
price at any time before or on June 1, 1914, and no request was
made for a deed of the property.

The case is here for our determination upon so much of the evi-
dence as is legally admissible. We have carefully examined the
evidence, and the admissions of counsel, and applying thereto well
settled rules of law, we are of the opinion that the plaintiff is not
entitled to recover.

Upon the vital question of its own readiness and ability to per-
form its obligations as set out in its declaration, there is not only
an entire absence of testimony showing its ability to perform the
same, but it admits over and over again that it had neither option
nor title to the property, and could not procure the same. The
rule is well established that in such cases the plaintiff, on his part,
must show that he was able, ready, and willing to perform as he
has declared in his writ. The plaintiff here has not brought itself
within the rule, and the entry must therefore be,

Judgment for the defendants.
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STATE oF MAINE ws. WILLIE O. MATHEWS.
Waldo. Opinion May 31, 1916.

Exceptions. Indictments. Intent of parties in criminal actions.
Province of presiding Justice in charging jury.

1. It is the authoritative expression of an opinion by the presiding Justice
as to an issue of fact arising in the case which is prohibited by R. S,, ch. 84,
sec. 97, and not the suggestion of an obvious inference from admitted
facts and circumstances, made to assist the jury in coming to a clear under-
standing of the law and the evidence.

2. A careful examination of the portions of the charge excepted to, as well
as the whole charge, fails to disclose any expression of opinion on an
issue of fact arising in the case in violation of the statute.

3. An examination of the whole charge clearly shows that the provisions of
the statute making the sale of cider unlawful only “when kept or deposited
with intent to sell the same for tippling purposes, or as a beverage,” were
fully explained to the jury.

The respondent was indicted, tried and found guilty of the offense
of selling three gallons of cider in violation of the statutes of Maine.
The presiding Justice charged the jury in part as follows:

“The government claims here that this man had this cider on
hand and sold it to this man with the intent to sell the same as a
beverage, that is, to be drank. Not for mince pies, not for pickles,
but to be drank; and the government says that on this day this
respondent did sell three gallons to this witness who has taken the
stand (Mr. Marshall) a three gallon jugful. The question for
you to answer upon the evidence is, was the sale made? It is not
denied that he got three gallons of something; but the respondent
says he did not sell cider but he sold vinegar. Marshall came there
and asked him if he had any old cider, and he said, ‘No, but he had
some vinegar, and Marshall bought three gallons of vinegar and
took it off in a jug with him.””

The presiding Justice further charged the jury as follows:

“Do you think that Marshall would go there to buy vinegar—
three gallons of vinegar—and take it away and pay for it and, as
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he says, mix it with sugar and soda and drink it, or was it old cider
which this respondent may have called vinegar, perhaps with a
twinkle in his eye? Was it vinegar or was it cider? You have the
testimony as to what was in the cellar there—certain barrels of
vinegar and certain barrels of cider—some ten or twelve of what
the sheriff called cider. What do you say as to that? Can the
ordinary man taste and tell whether when he tastes of the certain
contents of a barrel that it is cider or vinegar, or can’t he? Can
you, or cannot you? Haven’t you the slightest idea after you taste
cf anything like that whether it is cider or whether it is vinegar?”

The presiding Justice further charged the jury:

“Now, then, you have got the whole matter summed up, all
thought out, and reasoned over. What do you say? Was that
vinegar which Mr. Marshall bought and paid for and carried off,
fixed up and drank, or was it old cider? And was it sold by this
respondent, with the man going to him with a jug,— and kept by
him as the statute says here with the intent to sell the same as a
beverage? Did he have reason to think that Mr. Marshall would
take that and go off and drink it? If so, he had no right to sell it.”

To which respondent’s counsel filed exceptions, alleging that the
charge of the Justice presiding, and especially the certain parts
above set forth, were in violation of chapter 84, section g7, of the
Revised Statutes of the State of Maine, which section reads as
follows:

“During a jury trial the presiding Justice shall rule and charge
the jury, orally or in writing, upon all matters of law, arising in the
case, but shall not, during the trial, including the charge, express an
opinion upon issues of fact arising in the case, and such expression
of opinion is sufficient cause for a new trial, if either party
aggrieved thereby and interested desires it; and the same shall be
ordered accordingly by the Law Court upon exceptions,

Exceptions overruled.

Case stated in opinion.

Walter A. Cowan, County Attorney, for the State.

Arthur Ritchie, for respondent.

SrtTING: Savagg, C. J., King, HaLey, HansonN, PHILBROOK, JJ.
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King, J. This case comes up on exceptions. The respondent
was found guilty by the jury under an indictment charging him
with selling to one Joshua A. Marshall three gallons of cider in
violation of the statute.

The sale was not denied, but the respondent contended that what
he sold Marshall was vinegar and not old cider. That was the
chief issue. The evidence is not printed, but from the charge of
the presiding Justice it appears that there was testimony in behalf
of the respondent that Marshall came to him and asked if he had
any old cider and he replied “No, but he had some vinegar,” and
Marshall thereupon bought three gallons of the liquor and took it
away with him and drank it as a beverage.

1. The respondent complains that the presiding Justice in his
charge to the jury expressed an opinion upon an issue of fact aris-
ing in the case, in violation of R. S., c. 84, sec. 97, and he recites in
his bill of exceptions, printed with the statement of the case, two
extracts from the charge upon which his complaint in this regard
is based. This court in numerous decisions has had occasion to
consider the provisions of statute here invoked, and it has pointed
out with clearness the limits of the right and duty of the judge
presiding to state to the jury the questions they are called upon to
determine, to direct their attention to the contentions of the parties,
and to analyze, compare and explain the evidence. In McLellan v.
Wheeler, 70 Maine, 285, the court said: “If a judge is of such a
happy temperament as to be indifferent whether the cases tried
before him are decided rightly or wrongly, or not at all, the statute
will justify him in omitting such statement. But it does not pro-
hibit it. It simply requires him in making it to refrain from
expressing an opinion upon any issue of fact arising in the case.”
And in York v. Railroad Co., 84 Maine, 117, 128, the court said:
“A judge presiding in a court of justice occupies a far higher posi-
tion and has vastly more important duties than those of an umpire.
. He is sworn to ‘administer right and justice” He should
make the jury understand the pleadings, positions and contentions
of the litigants. He may state, analyze, compare and explain evi-
dence. He may aid the jury by suggesting presumptions and
explanations, by pointing out possible reconciliations of seeming
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contradictions, and possible solutions of seeming difficulties, He
should do all such things as in his judgment will enable the jury
to acquire a clear understanding of the law and evidence, and form
a correct judgment.” See also Hamlin v. Treat, 87 Maine, 310;
Jameson v. Weld, 93 Maine, 345; State v. Means, 95 Maine, 364;
State v. Lambert, 104 Maine, 394.

The first excerpt from the charge, recited in the exceptions, is a
clear and correct statement by the court to the jury of the respective
contentions of the parties as to the issue involved in the case, the
contention of the government being, that the respondent kept the
cider with intent to sell it to be used as a beverage and not for other
purposes for which cider might be used, and that it was sold to
Marshall to be used as a beverage, all of which, if proved, would
constitute the offense charged; and the contention of the respondent
being, that he did not sell cider to Marshall but sold him vinegar.
Plainly that statement does not disclose the expression of an opinion:
on any issue of fact arising in the case.

Having directed the attention of the jury to the testimony of
Marshall, that when he asked for old cider he was told by the
respondent that he had no cider but had some vinegar, which
Marshall thereupon bought and used as a beverage, the presiding
Justice then instructed the jury that no offense was committed if
it was vinegar that was sold, and admonished them to use their
common sense in deciding the question whether the respondent did
in fact sell Marshall cider or vinegar; and it was at that point in
the instructions that the expressions recited in the second excerpt
from the charge were used. The respondent particularly complains
of the interrogatory expression used by the court,—“or was it old
cider which the respondent may have called vinegar, perhaps with
a twinkle in his eye.” But we think that expression was nothing
more than a suggestion to the jury, for their consideration, of the
possibility that even if the respondent, in answer to Marshall’s
inquiry for old cider, called what he sold him vinegar, nevertheless
he did not mean it, and so indicated to Marshall, And was not
that suggestion the obvious inference to be drawn from the uncon-
troverted testimony respecting the sale, considered in the light of
the circumstances disclosed? We think it was. There can be no
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reasonable doubt that the respondent understood from Marshall’s
inquiry for old cider, with no other explanation of its intended
use, that he wanted it to use as a beverage. If he answered that
inquiry, “No,” why should he add that he had some “vinegar ?”
And why should Marshall who was after old cider for a beverage
buy three gallons of the respondent’s liquor and use it as a beverage
if the respondent had really informed him that it was vinegar?
Marshall testified that the respondent made that answer to his
inquiry. There was no direct testimony to the contrary. But does
not the fact that Marshall was after old cider for a beverage, and
that he bought of the respondent three gallons of something, which
he used as a beverage, at once suggest to the ordinary mind,
what the court suggested to the jury as a possibility, that if the
respondent’s answer to Marshall’s inquiry was that he had no old
cider but had some vinegar, the answer was an intended evasion
and so understood by both parties? It is the authoritative expression
of an opinion as to an issue of fact arising in the case which the
statute prohibits, and not the suggestion of an obvious inference
from admitted facts and circumstances made to assist the jury in
coming to a clear understanding of the law and the evidence. A
careful examination of the portion of the charge excepted to, as
well as the whole charge, fails to disclose, we think, any expression
of opinion on an issue of fact arising in the case in violation of the
statute.

2. We think there is no merit in the exception with reference
to the instructions as to the necessity of the government proving
that the respondent kept the cider “with intent to sell the same for
tippling purposes, or as a beverage.” An examination of the whole
charge clearly shows that ample instructions were given on this
point. The jury could not have failed to understand from the
explicit instruction given that in order to secure a conviction the
government must prove not only a sale of cider, but alsc that the
cider was kept by the respondent with intent to sell the same for
tippling purposes, or as a beverage. In the very last sentence of
the charge the court said, “I have told you on the last point—the
intent of the parties, that you must find under the statutes that
this cider was kept with the design to be sold as a beverage.” And
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he had previously quoted the statute which defines what are intoxi-
cating liquors, and clearly explained to them that the sale of cider
is prohibited only when kept and deposited with intent to sell the
same for tippling purposes or as a beverage.

Exceptions overruled.

Boors BroTHERs & HurricANE IsLaND GrRANITE COMPANY
s,
AvBerT W, SMmrtH, Admr,
Knox. Opinion June 6, 1916,

Interpretation of Revised Statutes, Chapter 91, Section 1, Paragraph VII.
Petition for review.

1. A review may be granted in any case where it appears that through
fraud, accident, mistake or misfortune justice has not been done, and that
a further hearing would be just and equitable.

2. When a case has been considered and determined by the Law Court, a
petition for a review cannot serve the purpose of a re-hearing. It will not
lie for the purpose of seeking a revision by the court of its considered con-
clusions, either of fact or of law.

3. When a case has been considered and determined by the Law Court, a
petition for a review will lie only when the court by inadvertence or mis-
take assumed to be true what the record shows is not true and its decision
has been based upon that assumption, or has palpably failed to consider
facts and a further hearing would be just and equitable.

4. When evidence is admitted without qualification or restriction, it is in
the case for all legitimate probative purposes. Its effect is not to be
limited to the precise purpose for which it was stated to be offered.

5. The first count in the declaration in this case is broad enough to cover
the claim for which the original plaintiff recovered a verdict.

Petition for review of action Swmith, Administrator v. Booth Bros.
& Hurricane Island Granite Co., reported in Volume 112 Maine
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Reports on page 297. Petitioner alleges certain errors in the
decision of the Law Court. Petition denied with costs.
Case stated in opinion.
Littlefield & Littlefield, and Frank H. Ingraham, for plaintiff.
A. S. Littlefield, for defendant.

SITTING: Savacg, C. J., CornisH, King, HaLey, Hanson, PriL-
BROOK, JJ.

Savace, C. J. This is a petition for a review of an action in
which the present defendant was plaintiff, and the petitioner was
defendant. That action was tried before a jury, and resulted in
a verdict for Smith. The case was taken to the Law Court by the
Granite Company on a motion for a new trial, and on exceptions.
The motion and exceptions were overruled. Swith, Adwmr. v. Booth
Brothers and Hurricane Island Grawite Company, 112 Maine, 297.
Thereupon the petitioner filed in this court a motion for a re-hearing
on the ground of alleged errors in the decision of the court. That
motion was abandoned. In this state, there is no provision by
statute or rule for a re-hearing by the Law Court after a decision
rendered. Indeed, there can be no re-hearing in cases where
motions and exceptions are overruled. Such cases, after decision,
go automatically to judgment, as of the preceding nisi prius term.
R. S, ch. 79, sect. 49. It is beyond the power of the court to
recall them.

By this petition, the petitioner seeks to accomplish the purpose
of a re-hearing. The statute provides that “a review may be
granted in any case where it appears that through fraud, accident,
mistake or misfortune, justice has not been done, and that a further
hearing would be just and equitable.” R. S., ch. 91, sect. 1, par.
VII. The petitioner alleges as its ground for relief, that “by inad-
vertence or accident an error was committed by said court [the
Law Court] in overruling one of the exceptions” of the petitioner.

The right to a review is created by statute, and is limited to the
causes specified in the statute. It may be questioned whether the
statute, by proper construction, embraces the inadvertences, or acci-
dents, or mistakes of the tribunal which has heard and decided the
case. It might, perhaps, properly be held that the words “accident”
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and “mistake” relate only to the conduct and understandings or
misunderstandings or misfortunes of the parties, to extraneous
matters connected with the preparation and trial of the case, and
not in any sense to errors in the conclusions of the court, however
caused. But for the present we have no occasion to say, and do
not say, that there might not be a case of such palpable mistake in
apprehending the evidence in a trial at nisi prius, or the record in
a case before the Law Court, or such failure to consider them, as
would bring it within the meaning of the statute. Ftna Life
Insurance Company v. Tremblay, 101 Maine at p. 590.

But it is certain that a petition for review cannot serve the pur-
pose of a re-hearing. It will not lie for the purpose of seeking a
revision by the court of its considered conclusions, either of fact
or of law. Pickering v. Cassidy, 93 Maine, 139. The conclusions
of the court upon disputed issues of fact, or controverted questions
of law, must be taken as decisive and unreviewable in that case.
That courts err sometimes is sufficiently shown by overruled cases
in every state. But when a case has been fairly heard and maturely
considered and judgment rendered, it is for the public interest that
litigation should cease, and that disappointed litigants should not
be permitted to try their cases over again, and subject their adver-
saries to expensive and oppressive litigation. To delay justice is
oft times to deny it. In Pickering v. Cassidy, supra, the court
said: “Mere mistakes in opinion and judgment are outside of the
statute, where no data were accidentally overlooked. . . . Even
if the court of last resort, without overlooking any data before it,
draws erroneous conclusions in reasoning, its judgment should not
for that reason alone be subject for reversal, after having been
deliberately rendered.” Interest rei publicae ut sit finis litium. As
we conceive it, if there be any ground for holding that an alleged
erroneous decision of the Law Court may be cause for review in
any case, it is only when the court has by mistake assumed to be
true what the record shows is not true, and its decision has been
based upon the mistaken assumption, or has palpably failed to
consider facts proved. When such a case comes before the court,
the question will be considered further. We think no such error
appears in this case.
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The history out of which this controversy has arisen is fully
stated in Swmith v. Granite Co., 112 Maine, 297, and need not be
re-stated here. A brief resume will suffice, The original suit was
brought to recover for one-fifth of the stumpage of 12,000,000
blocks taken from a granite quarry in St. George. It was claimed
that the defendant took them by trespass, but the action was in
assumpsit, the trespass being waived. The court found that the
plaintiff’s intestate was the owner of a one-fifth interest in the
granite on a farm once owned by Archelaus Smalley, and known
as the “Smalley farm.” The location of the northerly line of the
“Smalley farm” was disputed. Smalley conveyed the granite on
the farm in 1836. And in 1867, he conveyed by quitclaim deed all
that part of the Smalley farm which contained the granite to John
M. Fuller. The granite was excepted. In the meantime Smalley
had become the owner of other land northerly of, and adjoining,
the Smalley farm, and in his deed to Fuller he described the tract
conveyed as bounded “on the north by other land of said Archelaus
Smalley.” Fuller died. And in 1888, one of his two heirs con-
veyed the tract to the other. And in 1889 John A. Fuller, the cther
heir, conveyed to the plaintiff’s intestate by warranty deed all the
land, at least, that was conveyed by Smalley to his father in 1867.
And the deed may have included more, for by the description in the
deed, the tract conveyed was bounded on the north by the southerly
line of the Booth Brothers & Hurricane Island Granite Company’s
land. At the trial the Granite Company’s title deed was not intro-
duced and its southerly line was not shown. Had it been, it might
have saved some trouble. In the warranty deed to the plaintiff’s
intestate the granite was not excepted. This deed gave the grantee
a good title as against a trespasser. So that so far as this case is
concerned, the intestate owned one-fifth of the granite on the
Smalley farm, and all of the granite between the northerly line of
the Smalley farm and the southerly line of the Granite Company’s
land, if there was any land between these lines. And the court
was satisfied by the evidence that there may have been some; that
is, that the 1889 warranty deed included some land to the north of
the Smalley farm, but south of the Granite Company’s land.

The deeds from Smalley to Fuller, and from Fuller’s heir to the
plaintiff’s intestate were admitted subject to exception. Exceptions
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were taken. The overruling of these exceptions is assigned as
cause for review. We do not think it is cause for review. We do
not find that the court based its decision upon facts inadvertently
assumed to be true, which the record shows were not true, or that
it failed to consider any of the facts proved. And without that,
the reasoning of the court is not reviewable.

But we go further. We think it is not shown that injustice has
been done. This must be shown before a review can be granted.
Donnell v. Hodsdon, 102 Maine, 420. Further consideration leads
us to affirm the conclusion we reached in the original case. We did
not hold that the deeds were admissible to show the northern bound-
ary of the Smalley farm, but that they were admissible to show the
northerly limits of the land owned by the intestate. We said,—“If
the deed included no land outside of the Smalley farm, it was harm-
less, for the undisputed evidence elsewhere shows that Smith [the
intestate] had a title as already stated, to an undivided part of the
granite on that farm. If the deed included land and granite out-
side the Smalley farm, the plaintiff may recover for it in this suit.”
And it was further held that if Smith’s deed covered land and
granite north of the Smalley farm, the Granite Company was not
prejudiced by the introduction of the deeds, because, although
Smith owned all of such granite, the plaintiff had sued tc recover
for only one-fifth of it. :

Of the court’s conclusions, the petitioner makes two criticisms
which may be noticed. First, it says that the court gave an effect
to the deeds not stated by counsel as a ground of admissibility when
the deeds were offered. Even if it were so, we think there is no
merit in the criticism. The deeds having been admitted without
qualification were in the case for all legitimate purposes. They
were to be considered upon all issues upon which they were legiti-
mately evidential. It is not an uncommon thing to refuse to sus-
tain exceptions to the admission or exclusion of testimony on
grounds argued in the Law Court which were not stated to the
court at the trial. The court ruling is entitled to know before
admission the nature of all objections, and before exclusion, all the
grounds of admissibility, that he may rule advisedly. But when
evidence has been admitted upon any ground, we know of no rule
which forbids its consideration upon any issue to which it is
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relevant, and as to which it is probative. If evidence is admissible
for any purpose, exceptions to its admission will not be sustained,
unless it appears affirmatively that it was admitted for an unau-
thorized purpose. Dennen v. Haskell, 45 Maine, 430; McLaughlin
v. Joy, 100 Maine, 517. Moreover the plaintiff was not aggrieved,
and for that reason its exceptions could not have been sustained.
The introduction of the deeds showed that Smith owned as far
north as the Granite Company’s land. And his deed from Fuller
may have included a strip between the Smalley farm and the com-
pany’s land. Nevertheless, if the plaintiff was permitted to recover
for no more granite than the company had taken, and for no more
than was declared for in the writ, it cannot be said that the com-
pany was aggrieved.

But, the petitioner urges, secondly, that it was aggrieved because
it says the plaintiff was permitted to recover more than was sued
for, namely, for granite north of the Smalley farm. It contends
that the plaintiff at the most could recover only for granite on the
Smalley farm, and that he was limited to the Smalley farm by his
declaration. We do not think so. The declaration contained three
counts. The first was upon the following account annexed:

“To stumpage or rental of 1-5 int, in quarry located at Long Cove,
St. George, Me., for 12,000,000 blocks taken therefrom during
the last 6 yrs. prior to this writ at $7 per M. for full stump-
AZE ittt i $2400.00

To 1-5 stumpage rental or use of said quarry for the
production of posts, specials, dimension and random
stone and other granite than paving blocks taken from
said quarry and sold ......... ..o ool 400.00

$2800.00"

The second count is for granite bargained and sold and furnished,
and need not be considered. The third count alleged that the defend-
ant by consent had been operating and taking the granite on the
Smalley farm and was indebted therefor to the plaintiff to an
amount equal to one-fifth of what the granite was reasonably
worth. It was further stated in the declaration by way of specifica-
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tion that “the amount is the amount set forth in the account hereto
attached, and that the detail of the same is as therein specified ”

It is too late now to inquire whether it would not have been
better pleading, in a case where assumpsit is brought to recover
the proceeds of a trespass, the tort being waived, to declare for
money had and received, rather than upon an account annexed. The
inquiry now is whether the declaration, or any count in it, is broad
enough to cover granite taken from land belonging to Smith north
of the Smalley farm. The third count is without question limited
to the Smalley farm. The first count however is not so limited.
It is limited only to the “quarry, located at Long Cove, St. George.”
The quarry may have been in the Smalley farm, or it may have
been partly on that farm and partly on the land north. The peti-
tioner, however, seeks to limit the first count by the specification
to which we have referred in the third count. It is argued that the
declaration ties the first and third counts together, and specifies
and makes certain what is referred to in the account annexed. The
third count is certainly tied to the first one, and limited by it.
But we think the first count is not tied to, or limited by, the third.
The first count stands alone unspecified and unlimited, save by its
own language. And that language does not confine the right of
recovery to the Smalley farm. And we would not be justified by
the record before us in saying that it was intended so to confine
it.

Petition denied, with costs.
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GERTRUDE E. Barstow, et als.,, ws. ELLEn J. TeTLOW, Aplt.
From Decree of Judge of Probate.
Kennebec. Opinion June 6, 1916.

Admissibility of self-serving statements. Declaration of downor after gift.
Gifts causa mortis. Gifts inter wvivos.

1. Where a joint deposit was made in Rhode Island and the transactions
connected therewith occurred there, the law of that State governs in the
determination of the appellant’s claim of title to the fund as the surviving
joint tenant of the deposit.

2. To constitute a valid gift inter vivos it must be absolute, irrevocable and
complete, whether the donor die or not, and the subject of it must be
delivered to the donee so that the donor parts with all present and future
dominion over it. .

3. If the intention be that the gift is to take effect only at the death of the
donor, it is ineffectual, because that would be an attempted testamentary
disposition of property which can be accomplished only by means of a
valid will.

4. To establish the gift inter vivos claimed by the appellant, the evidence
must show that the alleged donor intended in making the survivorship
deposit to give the appellant a then absolute and irrevocable joint tenancy
and ownership in the deposit, thereby divesting herself of all present and
future dominion and control of the interest and right so given, and to de-
prive herself of the right to dispose of the fund by a last will and testament.

5. Testimony as to statements made by the alleged donor, after the joint sur-
vivorship deposit was made, to the effect that the deposit was hers and that
she intended to dispose of it by her will, is incompetent and inadmissible
upon the issue whether it was her intention in making the deposit to give
the appellant a joint tenancy and ownership therein. If made they were
self serving statements. A donor cannot defeat his own gift by declara-
tions made after it has taken effect.

6. Where immediately after a joint survivorship deposit is made, the deposi-
tor makes a last will and testament containing numerous specific pecuniary
bequests, aggregating $3,000, having substantially no property other
than the survivorship deposit from which those pecuniary bequests could
be paid, those facts and circumstances, not being in controversy, are com-
petent and admissible as evidence, and are entitled to much weight, in the
determination of the question whether the survivorship deposit was in
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fact made with an intention on the part of the depositor thereby to divest
herself of her right to dispose of the fund by a last will and testament.

Held:

7. That the evidence does not justify a conclusion that the alleged donor
made the joint survivorship deposit with an intent to give the appellant
a then joint tenancy and ownership in the fund, thereby depriving herself
of her control of it during her life, and of her right to make a testamen-
tary disposition of it. On the other hand, the evidence shows that the
alleged donor made the survivorship deposit with the understanding that
while she lived she retained the use and control of it, and had the right
to dispose of it by her will.

Held:

8. Also, that the evidence is not sufficient to establish a gift causa mortis
of the fund from the alleged donor to the appellant.

Appeal from decree of Judge of Probate, County of Kennebec,
State of Maine, to the Supreme Court of Probate. At conclusion
cf testimony, the cause was reported for the determination of the
TLaw Court, and upon so much of the evidence as is legally admis-
sible, the court to render such judgment as the law and evidence
require. Decree of court stated in opinion. Appeal not sustained.
Decision of court, that the fund in question does not belong to the
appellant, but is a part of the estate of Amanda M. Kent, and should
be so accounted for. So ordered.

Case stated in opinion.

Edwmund H. Talbot, Howard R. Ives, and Leon V. Walker, for
plaintiffs.

Williawm P. Whitehouse, and Edwin J. Tetlow, for defendant.

SrrriNg:  Savacg, C. J., King, Birp, HaLey, Hanson, JJ.

King, J. February 9, 1909, Amanda M. Kent made a deposit in
the Providence Institution for Savings of Providence, Rhode Island
in the names of “Amanda M. Kent or Ellen ]J. Tetlow- or the sur-
vivor of them.” Mrs. Kent died August 27, 1910, testate. Her
will was proved and allowed in the probate court for Kennebec
County, Maine, and the executrices therein named, Ellen J. Tetlow
and Eva R. Crane, were appointed and qualified. At the time of
Mrs. Kent’s death the amount to the credit of said bank deposit
was $6,188.90, which Ellen J. Tetlow thereafter drew out of said
bank claiming title thereto. Thereupon, on petition of the appellees
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and after hearing, the Judge of probate of said county decreed
that the amount of said deposit should be inventoried and accounted
for as a part of the estate of Mrs. Kent. From that decree Ellen
J. Tetlow appealed, and the case is reported to this court for
determination on so much of the evidence as is legally admissible.

The appellant asserts title to the fund in question (1) as the
surviving joint tenant and owner of the deposit, claiming that such
joint tenancy was created by a gift inter vivos from Mrs. Kent to
her; and (2) that, if the evidence is not sufficient to establish
such a joint tenancy in the deposit by a gift inter vivos, there was
a gift causa mortis of the deposit to her. .

The deposit having been made in Rhode Island and the transac-
tions connected therewith having occurred there, the law of that
State undoubtedly governs in the determination of the appellant’s
claim of title to the fund as the surviving joint tenant of the deposit.

It is well established by the dscisions of the court of that State
that a bank deposit may be so made that two persons shall be
joint owners thereof during their joint lives, and the survivor take
upon the death of the other. Whitehead v. Smith, 19 R. 1., 135;
Industrial Trust Co. v. Scanlon, 26 R. 1., 228. Where it is claimed
that a joint tenancy in a bank deposit is created by a gift inter vivos,
the gift must be established by sufficient proof as in the case of any
other gift. Trust Co. v. Scanlon, supra. And in the instant case,
in order to sustain the appellant’s claim of title to the deposit as
the surviving joint tenant of it by a gift inter vivos the evidence
must establish an intention on the part of Mrs, Kent to make such
a gift and that she carried out that intention by such acts as were
necessary to be done on her part to make it complete and effectual.

In behalf of the appellees it is claimed that the joint survivor-
ship deposit was made by Mrs. Kent with no intention to make a
present gift to Mrs. Tetlow of an interest as joint tenant in the
deposit or that any title or beneficial interest in the money should
pass to Mrs. Tetlow until Mrs. Kent’s death; but that the deposit
was so made as a matter of convenience in order that Mrs. Tetlow,
living in Providence, could draw from the deposit such sums as
Mrs. Kent, who lived in Maine, should from time to time require,
and also with the intent and belief that, if the deposit was so
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made, then, in the event of Mrs. Kent’s death before she had made
a satisfactory testamentary disposition of her property, any bal-
ance of this deposit would pass to Mrs. Tetlow and not go to the
heirs at law of Mrs. Kent.

To constitute a valid gift inter vivos it must be absolute, irre-
vocable and complete, whether the donor die or not, and the sub-
ject of it must be delivered to the donee so that the donor parts
with all present and future dominion over it. Sessions v. Mosley, .
4 Cush.,, 87, quoted with approval in Flaherty v. O’Connor, 24 R.
1., 587, 590; Grover v. Grover, 24 Pick., 261; Dole v. Lincoln, 31
Maine, 422. If the intention be that the gift is to take effect only
at the death of the donor it is ineffectual, because that would be
an attempted testamentary disposition of property which can be
accomplished only by means of a valid will. Prov. Inst. for Sav-
ings v. Carpenter, 18 R. 1., 287, citing Savings Bank v. Fogg, 82
Maine, 538. And to establish the gift claimed by the appellant
the evidence must show that Mrs, Kent intended to give Mrs.
Tetlow a then absolute and irrevocable joint tenancy and owner-
ship in the deposit, thereby divesting herself of all present and
future dominion and control of the interest and right so given,
and that she made a delivery of the subject matter of the gift—the
joint tenancy in the deposit.

Under a joint survivorship deposit either party has authority
so far as the bank is concerned to draw any part or the whole of
the deposit on presentation of the deposit book. And in some cases
the suggestion has been made that inasmuch as the alleged donor
of such a deposit has the power to defeat the gift by drawing the
deposit the control of the deposit is thereby retained by the donor
and the gift is not absolute. Referring to that argument against
the vesting of an interest in joint tenancy in such a deposit, the
Rhode Island court in Industrial Trust Co. v. Scanlon, supra, said:
“To this it may be replied that the donee has the same power, if
he has possession of the book. Both parties cannot hold the book
at the same time, and the mere fact that one has possession of it
ought not to be conclusive against the rights of the other.”

In the case at bar the deposit book representing the joint sur-
vivorship account was handed by Mrs. Kent to Mrs. Tetlow at
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the time the deposit was made and thereafter she retained pos-
session of it. We are therefore of the opinion that the evidence in
this case is reasonably sufficient under the law of Rhode Island
tc establish a complete gift inter vivos to Mrs. Tetlow of a joint
" tenancy in the deposit if Mrs. Kent then intended to make such a
gift in presenti. And this is the controlling question: Did Mrs.
Kent intend by making the joint survivorship deposit to divest
herself of the beneficial ownership of the fund during her life and
to deprive herself of her right to dispose of it by will?

There is no material conflict of admissible evidence. It consists
mainly of the acts and statements of Mrs. Kent at the time the
deposit was made, and of her previous and subsequent conduct as
tending to disclose her intent in opening the bank account in ques-
tion. It seems proper to make here some reference to that practi-
cally undisputed evidence.

Mrs. Kent and her husband formerly lived in Rhode Island.
Their only child, a girl, died at the age of about 6 years. Mrs.
Tetlow, the appellant, a niece of Mrs. Kent, lived and had her
home with them from the time she was about fifteen years old
until her marriage to Mr. Tetlow in 1880, when she settled in
Providence. For some years prior to Mr. Kent’s death in 1907
the Kents lived in Fayette, Maine, on a farm, and Mrs. Kent’s
residence there continued until her death. Both Mr. and Mrs.
Kent had money on deposit in the Providence Institution for
Savings. The relations between the Kents and Mrs. Tetlow were
always intimate. They were accustomed to send to her orders on
the bank for money which she drew and sent to them. They
advised with her about their business affairs. She visited them
and they visited her. In short the relations existing between them
were like those between parents and daughter. Mr. Kent died
testate. He gave the residue of his estate to his wife for her life
with full power to use any part or portion of the principal thereof
as she desired for her own benefit, or to dispose of it by will, and
he further provided that if any of his estate should remain at his
wife’s death undisposed of by her or her will, it should go to Mrs.
Tetlow. ‘
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At the time of Mr, Kent’s death in 1907 there was no deposit
at said bank in his name. There had been a deposit there in his
own name, and another survivorship deposit there, in his name
or that of his wife or the survivor of them, but both of those
deposits were withdrawn in March 1906 and re-deposited in Mrs.
Kent’s name. June 10, 1906, Mrs. Kent wrote Mrs. Tetlow con-
cerning the making of a joint bank deposit as follows:

“I think for the present I had better adopt what you spoke of
as to the use of both names and then either could draw, and when
I get ready for a will, or when you come down again, could make
a change if necessary. I just want to be safe in case I am taken
suddenly. I should feet badly if I could not have the disposition
of my property, but strange things happen sometimes. . . . I
have read and re-read your letters and think your proposals very
good, it ig something that has given me much thought and fears
that something would happen to me before things were settled.

I will send it back, or you make out a request to have
the book run to us both and I will copy that and send it back.”

In accordance with the suggestions in that letter Mrs. Kent sent
to Mrs. Tetlow an order on the bank for $5000, which sum she
withdrew, and, because the order did not authorize the bank to
open the joint survivorship account, the $5000 was deposited in
Mrs. Tetlow’s name, and she notified Mrs. Kent of the fact offering
to give her a note for the amount until the account could be made
as desired. That account remained unchanged, except the addi-
tion of dividends, until February 9, 1909, when the joint survivor-
ship account in question was made. It then amounted to $5520.40.
Mrs. Tetlow never claimed any beneficial interest in that account.
On February 9, 1909, the balance of the other account standing in
Mrs. Kent’s name was $2563.68.

For some years before her death, Mrs. Kent was afflicted with
cancer which finally caused her death. She made short visits to
the Tetlows after Mr. Kent’s death, and in October, 1908, went to
Providence to spend the winter with them.

Mr. Tetlow testified that shortly prior to the opening of the joint
survivorship account in question, Mrs. Kent said to him that she
wanted to get the conditon of her bank account off her mind, “‘she
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wanted the bank account in this way—that during her life she or
Nellie—it should be an account in such shape that she or Nellie
could draw it during either of their lives, and at her death it should
go to Nellie.” In answer to one question on cross examination as
to what Mrs. Kent said to him as to why she wanted the deposit
to be in joint survivorship, Mr. Tetlow said “So it would be theirs
together while they lived and it would be Mrs. Tetlow’s at her
death, if she died first.” If that was Mrs, Kent’s exact language
it would tend to indicate that she then intended a gift in presenti
to Mrs. Tetlow of a joint ownership in the deposit. But it is not
to be expected perhaps that any witness can recall after the lapse
of some years the exact words used by another in a conversation
unless it be the use of some peculiar word or expression. And
it is to be noted that Mr. Tetlow in his examination in chief did
not use that language in stating what Mrs. Kent said, and that
almost immediately following this answer he stated that she said
nothing about a gift, and that the money was to be so placed “that
either could draw from it during their lives,” and “That is all the
statement there was.”

We find no other evidence of any particular statements made by
Mrs. Kent before she went to the bank on February 9, 1909, tend-
ing to show her intention in making the joint survivorship deposit.
Mrs. Tetlow was asked, “Did she state before you went to the
bank, or previous to that, her purpose to make a joint account?’
and she answered, “I don’t remember she did.”

On February 9, 1909, Mrs. Kent and Mr. and Mrs. Tetlow went
to the bank together. Mrs. Kent called for Mr. Ormsbee, an
official of the bank with whom she was acquainted. Mrs, Tetlow
testified that while they were waiting for him Mrs. Kent said to
her that “she would like to place what money she had there in a
joint account so that either of us could draw from it, or so that it
would be mine when she was through with what she needed.”
She did not hear all of Mrs. Kent’s conversation with Mr. Ormsbee.
He testified that Mrs. Kent said “that she would like to open a
deposit in her name and her niece’s, Mrs. Ellen J. Tetlow; that
she wanted the money put in so that either could draw it during the
lifetime of both, and that on the death of one it would go to the
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survivor. I said that was all right. She had had a similar account
with her husband, so she understood what it was.” The amount
of the two accounts, less $100 which Mrs. Kent took in cash, was
then deposited in the joint survivorship account—$7,984.08. After
issuing the book Mr. Ormsbee read it to Mrs. Kent and told her
the money would be payable to either as long as both lived and
on the death of either one would go to the other, “She said that
was just what she wished to accomplish.” On cross examination,
Mr. Ormsbee stated that Mrs. Kent said, “She wanted the money
to go to Mrs. Tetlow in case of her death, and she wanted it so
Mrs. Tetlow could draw the money for convenience’s sake. She
lived in Maine and Mrs. Tetlow lived here.” On re-direct exami-
nation he was asked this question, “She stated to you, did she not,
that she wanted to have this money put in her name and Nellie’s
so it would be hers and Nellie’s while she lived and Mrs. Tetlow’s
when she died?” And he answered “Yes sir.”

It appears that substantially all the property Mrs. Kent had
in 1909, in addition to the deposit in this joint survivorship account,
was about $600 in a bank in Maine, except that she had under her
husband’s will the power of disposal of the residue of his property
which consisted apparently of the homestead farm in Fayette with
the farming tools and household furniture.

In April, 1909, after the joint survivorship deposit was made,
and while Mrs. Kent was in Providence with the Tetlows, she
made a will wherein she made 19 specific pecuniary bequests
aggregating $3000, devised the homestead farm in Fayette to Mrs.
Tetlow, and provided that the residue of her estate should be
divided into five parts which she bequeathed to particular persons.
Mrs. Tetlow was with Mrs. Kent at the attorney’s office when the
preparation of this will was discussed and arranged for and when
it was executed, and she was perfectly familiar with all of its pro-
visions. She testified that she knew “it all by heart.” After Mrs.
Kent returned to Fayette in the summer of 1909, she executed
another will which was practically a duplicate of the first except
that she increased her specific pecuniary bequests $600. Mrs.
Tetlow was present when that will was executed and knew its
provisions. She was familiar with Mrs. Kent’s property affairs
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and fully understood that the specific pecuniary bequests in her
will could not be paid if the deposit in question was not Mrs.
Kent’s property and subject to her testamentary disposition of it.
It appears that Mrs. Kent informed the attorney who was acting
for her in the preparation of this second will that she had made
the joint survivorship deposit in question and asked his opinion
of the effect of such a deposit, and that he suggested to her that
it would be safer in his opinion to have it changed. After that,
and before the will was executed, Miss Crane, the co-executrix,
who was then visiting Mrs. Kent, wrote Mrs. Tetlow that her
aunt “wishes you to have the book made out in her name.” Before
that letter reached Mrs, Tetlow, however, Miss Crane called on
her in Providence and told her that Mrs, Kent wanted the bank
book, to which Mrs. Tetlow replied, according to her own testi-
mony, that she should “never give up the bank book until I have
an order from Aunt Kent.” She then wrote to her aunt asking her
if she wanted the bank book, to which Mrs. Kent replied, “I
received your letter of the 2oth this morning and haste to reply
. I wish the business was settled, but have no need of the
bank book only to have it convenient to draw from. . . . You
may think I am awful fussy about the will, and think you will see
it in the same light after we talk it over. I don’t feel happy as
things stand now.” Mrs. Tetlow went to Fayette soon after and
on July 22, 1909, wrote to Miss Crane that her aunt had com-
pleted the will and that she “seems content with one change that
you understand. ?

In the latter part of 1909, Mrs. Kent went to Providence to the
Tetlows and the will was put with other papers in a safe deposit
box. In January, 1910, Mr. Tetlow took her to Indianapolis for
treatment, where she remained, her condition growing worse, until
May, when she was brought back to the Tetlows and died there in
August, 1910. Money was drawn from the joint survivorship
account by Mrs. Tetlow on orders signed by Mrs. Kent so long as
she was able to sign them. As to those orders Mrs. Tetlow testi-
fied, “She told me I need not require that, but I preferred to do it,
so she would know positively about the money.” And during Mrs.
Kent’s life, Mrs. Tetlow drew no money from the deposit except
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for Mrs. Kent’s own use, and whatever was drawn was used
exclusively for her benefit.

We have not referred to certain testimony in behalf of the
appellees tending to show that after the joint survivorship deposit
was made Mrs. Kent made certain statements to the effect that
the deposit was hers and that she intended to dispose of it by her
will.  'We think the testimony as to such statements was incom-
petent and inadmissible. If made they were self serving state-
ments. A donor cannot defeat his own gift by declarations made
-after it has taken effect. Holmes v. Sawtelle, 53 Maine, 179, 182.
Kimball v. Leland, 110 Mass., 325. And we think the rule against
hearsay testimony prevents the admissibility of the testimony as
to such declarations, even though, if made, they might tend to
show the intention of Mrs. Kent in making the joint survivorship
deposit. We have therefore disregarded that testimony as inad-
missible. But we entertain no doubt of the competency and
admissibility of the fact that Mrs. Kent made two wills subsequent
to and soon after the deposit in question was made. The evidence
as to what she did in respect to the making of those wills and
their provisions is not questioned. Neither is the fact questioned
that she did not have other property besides this bank deposit
from which any of the numerous specific pecuniary bequests in the
wills could be paid. And we think her acts in making those wills
are entitled to much weight in the determination of the question
whether she made that joint survivorship deposit with an intention
thereby to divest herself of her right to dispose of that fund by
a last will and testament.

We have omitted reference to many minor facts and circum-
stances put in evidence, all of which are of more or less signifi-
cance in the determination of the question presented, but those
facts and circumstances have not been overlooked by us, and they
have been urged upon our attention with much persuasive force
by the able counsel for the appellant.

After a painstaking study and weighing of all the evidence in
this case we are of the opinion that Mrs. Kent did not make the
joint survivorship deposit with an intent to give Mrs. Tetlow a then
joint tenancy and ownership in the fund; on the other hand, we
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think the evidence justifies the conclusion that neither Mrs. Kent nor
Mrs. Tetlow understood that the making of the joint survivorship
deposit deprived Mrs. Kent of the beneficial ownership of the fund
during her life or divested her of her right to make a testamentary
disposition of it. The letter of June 10, 1906, wherein Mrs. Kent
expressed for the first time apparently her decision to use both
names in making a deposit in the bank, shows plainly that she did
not then intend by so doing to divest herself of the right to dispose
of the fund by will, for she therein stated that it was to be an
arrangement until “I get ready for a will.” And we find no suf-
ficient evidence of a change in her intention in that respect up to
the time the deposit was made. The answer of Mr, Tetlow in
cross-examination, to which reference has been made, that Mrs.
Kent said she wanted to make the deposit in her name and Mrs.
Tetlow’s so “it would be theirs while they lived” has already been
commented on. Considering that answer in connection with the
other testimony of the witness, in both direct and cross-examina-
tion, we have too much doubt that it expresses the exact words
used by Mrs. Kent to accord to it the importance contended for
by the appellant, especially in view of the subsequent acts of Mrs.
Kent. Nor do we think there is any material significance in the
fact that Mr. Ormsbee answered affirmatively the leading question
asked of him in redirect examination containing a similar expression,
He had already testified that Mrs. Kent said that she wanted the
deposit made “so Mrs. Tetlow could draw the money for con-
venience’s soke. She lived in Maine and Mrs. Tetlow lived here.”

But it is of the utmost significance, we think, as showing that
Mrs. Kent did not intend in making the deposit to deprive herself
of the right to dispose of the fund by will, that immediately sub-
sequent to the deposit she made the will wherein, as it must be
conceded, she assumed to exercise the right to dispose of it as her
property. She did not do that as a meaningless and idle ceremony.
The evidence amply shows that the making of a satisfactory testa-
mentary disposition of her property had been a matter which she
had contemplated for years, and that the determination of its pro-
visions and the fear that she might die before it was completed had
caused her much anxiety. The fact therefore that she carried out
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that long cherished and fixed purpose to make a will immediately
subsequent to the deposit in question leaves no doubt in cur mind
that she did not intend when she made the deposit to give Mrs.
Tetlow a then joint ownership with her in the deposit. Moreover,
those wills were made with Mrs. Tetlow’s full knowledge that
they were being made and of their provisions, which she knew
could not be carried out unless this fund belonged to her aunt,
and yet she made no suggestions to her to the contrary. We are
therefore constrained to the conclusion that the appellant’s conduct
touching the matter of the making and execution of the wills by
her aunt, subsequent to the joint survivorship deposit, is incon-
sistent with the claim she now makes that Mrs. Kent in making
that deposit made a gift in presenti to her of a joint ownership in
it.

It remains to consider if there was a gift causa mortis of the
fund to Mrs. Tetlow.

We have already found that Mrs. Kent in making the deposit
did not intend to deprive herself of the ownership of the fund so
long as she lived or of the right to dispose of it by will. It follows,
therefore, that no gift causa mortis was made at that time.

There is some testimony, however, by Mr. and Mrs. Tetlow
tending to show that thereafter Mrs. Kent made such statements as,
“everything is going to Nellie” and, “all I have got is Nellie’s,”
and, “she wanted me to have it.”” But even those statements were
not shown to have been made by Mrs. Kent at any time when she
wids in contemplation of the near approach of death as required in
a gift cause mortis. In fact it does not appear when those state-
ments were made. We are therefore clearly of the opinion that
Mrs. Tetlow’s claim of title to the fund in question under a gift
causa mortis is not sustained by sufficient proof.

Accordingly it is the decision of the court that the fund in ques-
tion does not belong to the appellant but is a part of the estate of
Amanda M. Kent and should be so accounted for.

A decree will therefore be made ordering Ellen J. Tetlow to
inventory and account for as a part of the estate of Amanda M.
Kent, the amount which stood to the credit of said joint survivor-
ship account in said Providence Intsitution of Savings on January
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18, 1911, when she withdrew the same, to wit, the sum of $6,188.40,
together with interest thereon at 4 per cent compounded semi annu-
ally from January 1, 1911, (the date to which the last interest credit
to said deposit was made), to the date of the decree.

So ordered.

HerBerT L. GRINDLE, Petitioner for Mandamus,
vs,
Joun E. BUNKER, Secretary of State.
Kennebec. Opinion June 7, 1916.

Election of officers. Interpretation of statutes relative to terms of office.
Terms of office. Vacancy in office, either actual or comstructive.

P. was duly elected register of deeds for Knox county at the general elec-
tion held on the second Monday of September, 1910. He qualified and as-
sumed office on January 1, 1911. At the general election held on the second
Tuesday of September, 1914, H. was elected register and received his cer-
tificate, but died on December 23, 1914, without having qualified. Had he
lived he would have entered upon his duties on January 1, 1915. P. is still
continuing in the office.

In a petition for mandamus brought by one who has filed the requisite nomi-
nation papers, asking that the Secretary of State be compelled to place
his name upon the official primary ballot,

Held:

1. That under R. S. ch. 11, sec. 2, P. was elected for a term of four years,
and until another should be chosen and qualified, that is for a specific term
of four years and a conditional term added thereto.

2. That under R. S. ch. 11, sec. 4, vacancies shall be filled by election at the
next September election after they occur, and in the meantime the Gov-
ernor, with the advice and consent of the Council, may fill the vacancy by
appointment.
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3. That the term vacancy as used in this statute means an actual vacancy,
an office without an incumbent.

4. That the death of H. after his election, but before his qualification and
before the beginning of his term of office caused no vacancy.

5. That the office is not now vacant, because P. is the lawful incumbent
thereof, is occupying the position and performing its duties under his
original election,

6. That no election can now be held to choose another who shall serve the
next two years.

Petition for mandamus to compel the defendant, as Secretary of
State, to place name of plaintiff as a candidate for the office of
register of deeds for Knox ccounty, State of Maine, upon the
official primary ballot to be voted upon at the primary election
preceding the general election to be held on the second Monday of
September, 1916. The plaintiff alleged that a vacancy existed in
said office of register of deeds for Knox county, to which defendant,
answering, denied that such vacancy existed as claimed. Case
reported to Law Court by agreement. Judgment for defendant.
Petition dismissed.

Case stated in opinion.

Frank L. Dutton, for petitioner,

O. H. Dunbar, Assistant Attorney General, for John E. Bunker.

H. L, Withee, for Clarence E. Paul.

SitTing: Savace, C. J., CornNisH, King, Birp, HaLey, Hanson,
PuILBROOK, MADIGAN, JJ.

CornisH, J. Clarence E. Paul was duly elected register of deeds
for Knox county at the general election held on the second Monday
of September, 1910. He qualified and assumed office on January
1, 1911. At the general election held on the second Monday of
September, 1914, one Edwin O, Heald was elected register and
received his certificate, but died on December 25, 1914, without
having qualified. Had he lived, he would have entered upon his
duties on January 1, 1915. Paul is still continuing in the office.

The petitioner has filed with the Secretary of State the requisite
nomination papers as a candidate at the primary election to be held
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on June 19, 1916, and brings this petition for mandamus to compel
the secretary to place his name upon the official primary ballot.
The primary election is preliminary to the general election to be
held on the second Monday of September, 1916.

The statutes regulating the election of register of deeds and
providing for the filling of vacancies are as follows:

“In each county and in each registry district a register of deeds
shall be chosen by ballot, by persons qualified to vote for repre-
sentatives, at town meetings, on the second Monday of September,
eighteen hundred and eighty-two and every four years thereafter.”
R. S, ch. 11, sec. 1.

“, The person thus elected and giving the bond required
in the following section, approved. by the county commissioners,
shall hold his office for four years from the first day of the next
January and until another is chosen and qualified.” Sec. 2.

“Vacancies shall be filled by election in manner aforesaid at
the next September election after their occurrence; and in the
meantime, the Governor, with the advice and consent of the Council,
may fill vacancies by appointment, and the person so appointed
shall hold his office until the first day of January next after the
election last mentioned.” Sec. 4.

“In case of vacancy in the office of registry and of his clerk in
any county or registry district, the clerk of the judicial courts of
the same county, being first sworn, shall perform all duties and
services required of a register of deeds during such vacancy.”
Sec. 8. ‘

The petitioner contends that a vacancy has occurred and still
exists which should be filled at the coming September election, the
person so elected to fill the unexpired term and hold for two vears
from January 1, 1917. The respondent claims that no vacancy has
occurred, within the contemplation of the statutes above quoted.
The decisive question therefore is this, is there a vacancy? If so,
the petition for mandamus should be granted, otherwise not. The
answer to this question depends upon the interpretation to be given
to the word “vacancy” as used in these provisions of the statute.

Under the established rules, “words and phrases shall be con-
strued according to the common meaning of the language. Tech-
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nical words and phrases, and such as have a peculiar meaning,
convey such technical or peculiar meaning.” R. S, ch. 1, sec. 6,
par. 1. Vacancy has no technical or peculiar meaning. Webster
defines the term as “a place of post unfilled; an unoccupied office
or position.” The Standard Dictionary expresses the same idea:
“An unoccupied post, place or office, a place destitute of an incum-
bent.” Bouvier says: “A place which is empty; the term is prin-
cipally applied to cases where the office is not filled.” And Ander-
son: “An existing office without an incumbent is vacant, whether
the office is new or old.”

Confusion has often arisen, we think, from a failure to note
that vacancies are of two kinds, either actual or constructive;
that is, those that exist in. fact and are unaffected by statute, and
those that do not occur except as they are created by statute. If
an incumbent dies, or resigns, a vacancy in fact occurs, an actual
vacancy, and this is its common meaning. But a failure to qualify
within a certain time, or to accept the office, or the acceptance of
another office, or other conditions, may under the express wording
of the constitution or of a statute be made to create a vacancy.
To illustrate: under our constitution any person holding one of
certain specified offices, “Elected to and accepting a seat in the
Congress of the United States shall thereby vacate said office.”
Art. IX, sec. 2. In some statutes the two classes are grouped.
Thus, in the case of a town auditor: “When, by reason of the
non-acceptance, death, removal, insanity or other incompetency, etc.”
Pub. Laws, 1913, ch. 92. And the same is true in the general pro-
vision as to other town officers: “when by reason of non-acceptance,
death, removal, insanity or other incompetency of a person chosen
to a town office, there is a vacancy or want of officers, etc.” R. S,
ch. 4, sec. 28. While in other acts the disinction is expressly and
sharply drawn by the very language employed; as in the case of a
county treasurer: “If a person so chosen declines to accept or a
vacancy occurs, etc.” R. S, ch. 12, sec. 4. The first is vacancy con-
structive, the second an actual. So too in the case of a road com-
missioner: “If a person elected as a road commissioner fails to
qualify before the first Monday of April, the office shall be deemed
vacant and shall be filled by appointment by the selectmen; and in
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the event of a vacancy, caused by death or otherwise, the selectmen
¢hall appoint some competent person to fill out the unexpired term.”
R. S, ch. 4, sec. 15. This was amended by Pub Law, 1913, ch.
213, so that the failure to qualify within seven days “is deemed a
vacancy.” Again the first is created by statute, the second exists
in fact.

With this distinction in mind the true interpretation of ch. 11,
sec. 4, is evident. The language is: “Vacancies shall be filled by
election in manner aforesaid at the next September election after
their occurrence,” etc. The vacancy here referred to is an actual
one, such as might be caused by. death, resignation or other similar
event. It means an office destitute of an incumbent, and in this
sense 1t is used throughout this chapter. Such an important posi-
tion as that of register of deeds, one so closely identified with the
property rights of the people, should not be left without an incum-
bent, and this has been carefully provided for. Under section &,
the clerk of court shall assume immediate charge, and then under
section 4, the Governor may temporarily fill the vacancy by appoint-
ment until the first day of January following the next election,
and at that next election some person shall be chosen to serve the
unexpired term. The right of the people to elect and of the Gov-
ernor to appoint are predicated upon the same situation in a case
like that at bar. There cannot be one kind of a vacancy here calling
into action the power of the people to elect, and another kind calling
into action the power of the Governor to appoint. They both exist
or neither. It is evident that in this case no vacancy has occurred
that would permit the Governor to appoint, because the office is
filled by an incumbent who was elected to hold it not only for four
years but “until another is chosen and qualified,” and “chosen” in
this connection is used in the same sense as in section 1, where it is
specified that the register shall be “chosen by ballot.” The suc-
cessor must be chosen in the same manner, that is by ballot at an
election.

The history of the statute confirms the view that vacancy means
actual vacancy. Under R. S, 1821, ch. 98, sec. 5, the wording was:
“Upon the death, resignation or removal” of any register the Jus-
tices of the sessions were empowered to call a new election “to
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fill up the vacancy.” Clearly that meant a vacancy in fact. In the
revision of 1841, the words “death, resignation or removal” were
omitted without any intervening amendatory acts, and the word
vacancy stands alone, R. S., 1841, ch. 11, sec. 10 and 13. Evi-
dently the revisers deemed these words unnecessary, and so they
were. Without them the meaning is the same. In 1864, the pro-
vision was inserted for the temporary appointment by the Governor
in case of “vacancies occurring in said office by death, resignation
or otherwise.” Pub. Laws, 1864, ch. 278, sec. 13. But the words
“or otherwise” did not extend the scope of the term to constructive
vacancies. “‘Or otherwise’ in law when used as a general phrase
following an enumeration of particulars are usually interpreted in
a restrictive sense as referring to such matters as are kindred to
the classes before mentioned. They receive an ejusdem generis
construction.” 6 Words and Phrases, p. 5105; 3 Words and
Phrases, 2nd series, p. 830. The revision of 1871, retained the
words “by death, resignation or otherwise,” R. S., 1871, chap. 7,
sec. 5, while the subsequent revisions of 1883 and 1903 again omit
them, without intervening amendment, leaving the word “vacan-
cies” standing alone. R. S., 1883, ch. 7, sec. 4; R. S,, 1903, ch. 11,
sec. 4. It is obvious that this chapter through all its revisions
refers only to vacancies in fact. If so, no vacancy in fact has
occurred here. Mr. Paul has neither resigned nor died nor been
removed. ' '

If, as the petitioner claims, there is a vacancy, when did it
occur and what caused it? It did not occur on December 25, 1914,
the date of Mr. Heald’s death, because Mr. Paul had not then
completed even his four years of service. He was still the rightful
incumbent. Nor did it occur on January 1, 1915, the date when
Mr. Heald would have assumed office had he been living, because
the statutory term for which Mr. Paul was elected was not merely
four years but “until another is chosen and qualified.” Had the
statute provided that at the expiration of four years the office
would be deemed vacant, or had it specified a term of only four
years, then on January 1, 1915, a vacancy would have occurred.
It does neither. On the contrary it expressly states the length of
the term to be for four years and until another is chosen and quali-
fied. This grants a specific term of four years and a conditional

voL. ¢cxv 8
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term added thereto. As was said by the supreme court of Penn-
sylvania in a recent case where the right of a county officer to hold
over until his successor should be duly qualified was discussed:
“In all our cases where the right to hold a county office was
involved, we have recognized the constitutional right of the elected
incumbent to hold over until his successor was duly qualified.
The additional period is, by an express provision of the
constitution, as much a part of his official term as the definite num-
ber of years fixed in his commission. When he holds over, there-
fore, his term is extended in exact compliance with the constitu-
tion, and the period during which he holds over is a part of his
constitutional tenure. It necessarily follows that no vacancy can
occur in a county office so long as the elected incumbent continues
to perform the duties of the office.” Com. v. Sheatz, 228 Pa. St.,
301, 21 A. & E. Ann. Cas., 54; and sec Com. v. Wise, 216 Pa. St.,
152. What was granted by the constitution in Pennsylvania is
granted by statute in Maine.

This being a question of purely statutory construction authorities
from other states, a large number of which have been cited by the
learned counsel on either side, are not of great assistance because
they are based upon the statutes or the constitution of their
respective states. We have examined them carefully, and in none
have we found a statute precisely like our own. It does however
seem to be settled by the great weight of authority that the death
of a person elected to office, before his qualification and before his
term of office begins creates no vacancy. Com. v. Hanley, 9 Pa.
St.,, 513; Com. v. Sheatz, 228 Pa. St., 301 ; Kimberlin v. State, 130
Ind,, 120; State v. Linkhauer, 142 Ind., 94 ; Lawrence v. Hanley, 84
Mich., 399; State v. Benedict, 15 Minn., 198; State v. Dabbs, 182
Mo., 359; Ballantyne v. Bower, 17 Wyo., 356, 17 A. & E. Ann.
Cas., with an instructive note.

The cases cited by the learned counsel for the petitioner which
seem at first reading to hold a contrary doctrine, can on critical
examination be distinguished on one or the other of two grounds.
In some, the vacancy under consideration was not a vacancy in fact,
as in the case at bar, but one created by statute. Thus in State v.
Hunt, 54 N. H., 431, where a vacancy could be declared by the
supreme court “when there is manifest hazard to the public inter-
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est;” and in Dixon v. Candill, (Ky. Ct. of App. 1910) 136 S. W,,
1043, where the statute defined the various situations which would
cause a vacancy, among them, “when there has been no election to
fill the office at the time appointed by law.” In that case, although
an election was held, the result was not ascertained and declared
by reason of violent interference at the polls.

In others of these cited cases the constitution, or the statute under
consideration, seems to have segregated the holding over feature
from the regular term of office and treated it as a mere temporary
holding to subserve public convenience, and not a part of the official
term. Thus in Dyer v. Bagwell, 54 Iowa, 487, it was provided
that “when it is ascertained that the incumbent holds over another
term, he shall qualify anew.” Had the holding over been con-
sidered a part of the original term, the renewed qualification would
have been unnecessary. In State v. Young, (La. 1915) 68 So., 241,
the bank examiner was appointed for a straight four years’ term.
A general statute however provided that all officers should con-
tinue to discharge the duties of their office until their successors
had been inducted into office. The segregation here is clear. In
Kline v. McKelvey, (W. Va. 1905) 49 S. E., 896; People v. Super-
wmsor, 100 Ill, 332; People v. Ward, (Cal. 1893) 40 Pac., 538;
and State v. Thomas, (Mo. 1890) 14 S. W., 108, the situation was
similar. In Maddox v. York, 21 Tex. Ct, App., 622, affirmed 93
Tex., 275, the same distinction was made by the constitution.
Campbell v. Dotson, (Ky. App. 1901) 63 S. W., 480, and Olmstead
v. Augustus, (Ky. App. 1901) 65 S. W., 817, more nearly support
the plaintiff’s contention but, in so far as they do, their reasoning
is not convincing to our minds.

In the end, the determination of the question before this court
depends upon the construction of our own statutes. After a careful
analysis and consideration we are of the opinion that under the
existing law Mr. Paul is still the rightful incumbent of the office,
that no vacancy therein has occurred, and therefore no election can
now be held for the choosing of another to serve the next two
years, If a change is desired the Legislature can effect it by
amendment. .

Petition dismissed.
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PeTEr HArMON ws. CuHARLES A. Froop, et als.

Kennebec. Opinion June 15, 1916,

Action of replevin. Defenses open in action on replevin bond.
Replevin Bond. Title of goods replevied.

1. Where the lessee of land used as a woodyard agreed to assign the lease
and to sell the assignees about 200 cords of wood, part of which was then
on the lot and the balance of which was to be delivered on the lot and to
become the property of the assignee when paid for according to the certifi-
cates of a surveyor, and the assignee paid an amount on account of the
wood then on the lot, and afterwards paid certain amounts on the sur-
veyor’s certificates, the title to the wood was in the assignee or buyer.

2. In an action to replevin wood alleged to be detained in W. county, where
the writ was returnable at the superior court of K county and where the
court granted the motion of the defendant therein to dismiss for want of
jurisdiction, with judgment for the return of the wood, the judgment was
conclusive only upon the question of such return, and did not determine
the question of title.

3. Where, in an action of replevin of wood, defendants’ motion to dismiss
for want of jurisdiction was granted with judgment for the return of the
wood, without determining title, and after the breach of the bond by
failure to return, an action was brought thereon, the defendants, plaintiffs
in the replevin action, might set up their ownership in defense or in miti-
gation of the damages.

Action of debt on replevin bond. Defendants brought an action
of replevin against the present plaintiff, and on the writ issued in
said action took possession of ninety cords of wood in Thorndike,
in the county of Waldo, claiming title thereto. The writ was made
returnable to the superior court in Kennebec county, accompanied
by a sufficient bond. On motion of attorneys for the then defend-
ant in the replevin case, the writ was dismissed for want of juris-
diction and a return of the goods ordered. The goods were never
rcturned and this action was brought upon the bond. In answer
to the suit upon the bond, the now defendants, who were plaintiffs
in the replevin suit, claimed the right to prove title in themselves,
the original plaintiffs, in mitigation of damages. Judgment for
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plaintiff for the penal sum of the bond. Damages assessed at one
dollar, for which execution is to issue.

Case stated in opinion.

Williamson, Burleigh & McLean, for plaintiff.

Fred W. Clair, and Pattangall & Plumstead, for defendants.

S1TTING: Savacg, C. J., King, Biro, HaLey, HaNson, JJ.

HaLEyY, J. An action of debt upon a replevin bond, before this
court upon report.

In August, 1913, Charles A, and Alpheus W. Flood, co-partners
at Waterville under the firm name of G. A. Flood & Co., brought
an action of replevin for ninety cords of wood against Peter
» Harmon, of Thorndike, alleging the wood to have been detained at
Thorndike in the county of Waldo. The writ was returnable to
the superior court of Kennebec county. The defendant in that
action, plaintiff in this, objected to the jurisdiction of the court,
as the goods were alleged to have been detained in Waldo county
at the time the action was brought.

Section 9, chapter 98, R. S., provides: “Actions of replevin of
goods shall be brought in the county where they are detained.”

The motion of defendants to dismiss was granted, and judgment
for the return of the goods and costs was awarded against the
plaintiffs in replevin. The goods not being returned, Harmon
brought this suit on the replevin bond given by the Floods as prin-
cipals with sureties. In answer to this suit the defendants set up
title to the wood ordered returned in the replevin suit, and claim a
right to prove such title in mitigation of damages. The two issues,
therefore, are, First: Were the defendants Floods (the plaintiffs
in the replevin suit) the owners of the wood in question? Second:
If they were the owners of the wood, can that ownership be set
up in defence or mitigation of damages in this case?

First: In February, 1913, one George P. Blethen leased of
L. G. Munroe a small tract of land in Thorndike, near Saywood
bridge, that was used as a wood yard. Blethen commenced hauling
wood on to the lot, and on February 15th made a trade with the
defendants, Floods, (plaintiffs in the replevin suit) to assign the
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lease to the Floods, and an agreement to sell them in the neighbor-
hood of two hundred cords of wood, a small part of which was
then on the lot, the balance to be delivered upon the lot with
the understanding that the wood was to be the Floods when paid
for, according to certificates of surveys to be mailed them, and it
was agreed that L. A. Bradford should act as the surveyor. At
the same time they paid Blethen $50 on account of the wood then
on the lot. February 1gth, Bradford, the surveyor agreed upon,
furnished a certificate that there were around sixty cords of the
wood on the lot, and on February 26th he returned a certificate
that he had surveyed and found about ninety cords on the lot.
On February 2oth the Floods paid to Blethen $150 on account of
the wood, and on February 28th, $100, and paid a bill for Mr.
Blethen of $60. Afterwards the wood was attached on a writ
against Blethen as Blethen’s property, and the officer and attaching
creditor were notified that it was the property of the Floods;
execution was issued against Blethen in said suit and the wood was
sold on the execution. Under these circumstances there can be no
question but that the title to the ninety cords of wood was in the
defendants, Floods. It was on land that they had the right to
use by arrangement with Blethen, who had a lease of it; it was
placed upon the lot as their wood, it was surveyed by a surveyor
agreed upon by Blethen and the Floods, and paid for according
to the survey. Blethen had no interest in it, all things necessary
to pass the title had been done; the delivery at a place designated
by the Floods, the buyers and Blethen, the seller; a survey by a
surveyor agreed upon, and the payment of the contract price.

It is urged that the title did not pass because the survey was not
accurate. The surveyor himself testified that he did not survey it
accurately. It is very doubtful if cord wood in lots of this size
is ever surveyed accurately; different surveyors would probably
vary in their surveys to some small extent, and if there was no
fraud,—and there is none claimed in this case—the survey by the
surveyor agreed upon was binding upon the parties. The Floods
and Blethen accepted it, and there is no evidence of any fraud, or
of any substantial error in the survey, and attaching creditors
cannot defeat the sale without evidence of fraud. There is none
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claimed, and the title to the ninety cords of wood must be con-
sidered to have been in the defendants, Floods.

Second. Can the title to the wood be offered in mitigation of
damages in the suit upon the replevin bond where the title was not
adjudicated in the judgment entered in the replevin suit? We
think it can.

It is claimed by the plaintiff that the defendants cannot raise
the question of title, that the judgment for return in the replevin
suit is conclusive in this suit, because the superior court of Ken-
nebec county, to which the replevin suit was returnable, and which
entered the judgment for return, and is a court of general juris- '
diction concurrent with the supreme judicial court in actions of
replevin, and, although, by statute and the decisions the action is
local, the defendant may waive his right to object and the court
proceed to try the case upon its merits. The reason given is
sound, but does not apply to this case, because the defendant in
that case (plaintiff in this case), did object and thereby deprived
the superior court of jurisdiction to try the case. He did not
waive his right to object, but did object, and the court sustained
his objection, and sustained his motion, and entered judgment,
without deciding the title to the goods replevied, and he must
abide by that judgment. The title not having been passed upon
in that suit, remained as it was when the goods were replevied.
The judgment was merely that the plaintiff in replevin return to
the defendant in replevin the goods replevied. In other words, the
replevin bond which was attached to the writ provided that the
plaintiff should return the goods if they were not found to be his
goods or that he be entitled to possession. The court not having
jurisdiction, it could not decide the title to the goods, and there-
fore it was the right of the defendant in replevin to be placed in
statu quo.

It is urged that in Bettinson v. Lowry, 66 Maine, page 224, the
court in discussing Buck v. Collins, 69 Maine, 445, the opinion in
which was written by Judge Barrows, said: “The doctrine of
Judge Barrows indicates that he would favor, in case of abate-
ment or nonsuit, where the replevin bond is sued, allowing the
parties to try their title to the property in mitigation of damages.
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That is, where the plaintiff illegally took property on color of
process that he was required to return and had covenanted so to
do, he would excuse him in a reduction of damages if he could
show title to the same. In other words, he would incorporate
into suits upon a replevin bond the issues triable in the main case.
Such doctrine has never been authorized in this state, and cannot
be sustained upon principle.” The above statement was not called
for in a decision of the case; it was an action of replevin in which
the writ was quashed at the return term. The presiding justice
ordered a return of the property replevied, and left the question
of damages to be determined on the bond; and in absence of plead-
ing in the case, ruled as matter of law that the defendant was
entitled to the order for return, without the production of testi-
mony. And the sole question before the Law Court in that case
was whether the defendant in that case was entitled to the order
for return without the production of testimony, and the court held,
“The property should be restored. Judgment for return went as
a matter of course.” A discussion of the rules of law governing
suits upon replevin bonds was entirely irrelevant in determining
whether there should be a return of goods ordered in the replevin
suit, and the same opinion, upon the same page upon which is
found the paragraph relied upon by the plaintiff, holds that judg-
ments for return are conclusive in all cases upon replevin bonds;
but a distinction is made between judgments on the merits where
the title is passed upon and determined, and judgments of abate-
ment of nonsuits. In the former they are conclusive as to title;
in the latter, as they have not attempted to decide the title, they
are conclusive only upon the question of return. The suits mis-
carry and the parties are simply put in statu quo. They are only
put in position to enforce their rights anew. Bettinson v. Lowry,
86 Maine, 224, supra.

- In Davis v. Harding, 3 Allen, 302, the same question was raised
as in this case. It was a suit upon a replevin bond. The goods had
been ordered returned. It was admitted that they had not been
returned, and the defendant sought to prove that the defendant in
replevin had no title to the goods; that title was in the plaintiff in
replevin, and claimed that the evidence was admissible in reduction
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of damages. In discussing the effect of the judgment for return
the court said: “For some purposes, it is obvious that this order
for return is conclusive upon the party, and he is to be injuriously
affected by his omission to introduce the evidence in opposition
to the motion for an order for return. It must have the effect to
enable the plaintiff to maintain his action upon the bond, and to
charge the defendant with costs. It reduces the question to one
of mere damages. But does it exclude the defendant from show-
ing in mitigation of damages that the action of replevin failed
solely on account of being prematurely commenced, and that the
property, if returned to the present plaintiff, could not have been
held by him for his own benefit.” It was held that the evidence
was admissible for that purpose. In this case that there was a
breach of the bond is admitted, because there was a judgment for
a return; but no judgment determining the title to the property
in question, and therefore the title remained as it was when the
property was taken on the replevin writ. Why should not the
defendant be allowed to prove title to the replevied goods in him-
self in mitigation of damages? If the title was in him at the time
the goods were replevied, the defendant in that suit, (the plaintiff
in this), has not done anything to change the title. Neither has
the present defendant, (the plaintiff in the replevin suit), and if
the title was not at the time the goods were replevied in the
defendant in the replevin suit, (the plaintiff in this suit), why
should the plaintiff in this suit be paid for the value of the goods
replevied that he did not own? The judgment for the return of
the goods replevied is conclusive upon the plaintiff in that suit,
(the defendant in this), as to the right of possession; but if the
goods had been returned, the present defendant could at once
have replevied them or maintained trover against the present plain-
tiff for their conversion if he refused to redeliver them. For the
breach of his bond, in not returning them of course he is liable;
but in the suit upon the bond he is only liable for the damages
that the plaintiff, (the defendant in replevin), suffered by reason
of the breach of the bond, and if he had returned them it would
have been the duty of the defendant in replevin to have imme-
diately restored them to the lawful owner; but as they were not
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returned according to the judgment, the plaintiff in this suit is
entitled to whatever loss or damages he suffered thereby, and
there can be no valid objection to permitting the defendant to
show title in himself in mitigation of damages, it not being incon-
sistent with the judgment in the replevin suit, as held in Jones v.
Swmith, 79 Maine, 452, and the many authorities therein cited. As
the defendant was the legal owner of the goods replevied, he was
entitled to the possession thereof, but as his replevin suit failed
for an irregularity in the writ, no judgment affecting the title was
entered, and, as he did not return the goods replevied and place
this plaintiff in statu quo, there was a breach of the bond; but it
was admissible for him to show in mitigation of damages that he
was the lawful owner of the goods replevied.

Judgment must therefore be for the plaintiff for the amount
of the penalty named in the bond, but execution is to issue for
only $1 as nominal damages.

Judgment for plaintiff for the penal sum
of the bond. Damages assessed at
$1, for which execution is to issue.

Crirrorp H. TorreNs vs. Horace F. GREEN.

Penobscot. Opinion July 8, 1916.

Costs allowed prevailing party in civil cases. Interpretation of
Chapter 117, Section 14, R. S.

By R. S, chap. 117, sect. 14, the prevailing party is entitled to costs for
travel only from his place of residence in this State to the place of trial,

Action on the case for an alleged assault and battery committed
by defendant, tried at nisi prius, Penobscot county. Verdict was
rendered for plaintiff in the sum of one dollar. Plaintiff alleged
in his writ that he was a resident of the City of Bangor, county of
Penobscot, State of Maine. His attorney also was a resident of
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the city of Bangor. After verdict, plaintiff made an affidavit
setting forth, that for the purposes of this trial, he had traveled
from, and intended to immediately return to, New Haven, Con-
necticut, where he was employed temporarily, and claimed costs
based on that mileage. In taxing the costs, the clerk of court
allowed mileage to and from the line of the State, which finding
was affirmed by the Justice presiding. Defendant filed exceptions
to this ruling. Exceptions sustained.

Case stated in opinion.

Albert L. Blanchard, for plaintiff.

John B. Merrill, for defendant.

SI1TTING:  SAvace, C. J., King, HansoN, PHILBROOK, MADIGAN,

JJ.

Savage, C. J. This case involves a construction of section 14
of chapter 117 of the Revised Statutes, relating to costs allowable
to a prevailing party in a civil suit for his travel to the place of
trial. The plaintiff, who was the prevailing party, and his attorney
both live in Bangor. The trial was in the supreme judicial court
in Bangor. The plaintiff had been temporarily in Connecticut
at work, and actually traveled from Connecticut to Bangor for
the special purpose of attending court in this case. And he claims
that he should recover the statutory allowance of thirty-three cents
for every ten miles travel both ways.

We think the plaintiff is entitled to costs for travel only from
his place of residence to the place of trial. The first paragraph
of section 14 places no limit upon the distance traveled. But the
second paragraph says that the costs for travel shall be taxed
“according to the distance of said party or his attorney who
resides nearest to the place of trial, unless said prevailing party or
his attorney who resides farthest from the place of trial actually
travels the greater distance for the special purpose of attending
court in such cause.” And there is a further provision that costs
for travel shall not be allowed in the superior and supreme judicial
courts for more than forty miles, unless the prevailing party actu-
ally travels a greater distance for the special purpose of attending
court. We think the place of residence is made the starting point
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for computation in all cases. If the party and his attorney reside
at different distances, costs are allowed only for the distance of
the nearer one of the two from his residence to the place of trial,
except where the one who resides the greater distance actmally
travels that distance to court, in which case costs are allowed for
the greater distance; but only from his place of residence. And
the forty mile limitation already mentioned also has reference to
the distance from the place of residence to the place of trial.

In this case the plaintiff is entitled to costs for travel for one
ten miles, thirty-three cents each way, or sixty-six cents in all.
By the ruling excepted to, he was allowed for travel from the
state line at Kittery to Bangor. This was error.

Exceptions sustained.

JaBez M. PIkE, et als.
VS,

WirLiaM BannNoN anD E. A. HoLMes Packing CoMPANY,
Alleged Trustee,

Washington. Opinion July 8, 1916.

Amount of wages exempt. Revised Statutes, Chapter 88, Section 55,
interpreted. Trustee action.

Under the provisions of R. S., chap. 88, sect. 55, subsection VI as amended,
the exemption from attachment of the wages of the principal defendant,
for his own personal labor earned during a period not exceeding one month
prior to the service of process is limited to twenty dollars.

The exemption of ten dollars in all cases is not additional to the exemption
of twenty dollars, but is applicable when wages for the principal defendant’s
own labor have been earned during a period more than one month prior
to the service of process.



»

Me.] PIKE 7. BANNON AND E. A. HOLMES PACKING CO. 125

Action of assumpsit with trustee process for the recovery of
certain sums of money on account of goods sold and delivered
principal defendant. Principal defendant was defaulted, and ques-
tion was raised as to what sum should be charged the trustee
under the disclosure as filed. Under the ruling of the presiding
Justice, the trustee was charged with a certain amount, and excep-
tions were filed by the trustee to this ruling. Exceptions overruled.

Case stated in opinion.

H. E. Saunders, for plaintiffs.

E. W. Pike, for trustee.

Sitrincg: Savacg, C. J., King, Birp, PHILBROOK, MaADIGAN, JJ.

Birp, J. This is an action of assumpsit for the recovery of
$130.72 for goods sold and delivered the principal defendant. The
trustee filed its disclosure, and after hearing the Justice presiding
below held the defendant corporation charged with the sum of
twelve dollars and fifty cents as trustee of the principal defendant.
To this ruling the trustee seasonably excepted and the case is now
here upon its bill of exceptions. The disclosure and sec. 55 of
c. 88, R. S., as amended by the Public Laws of 1909, c. 256, are
rmade part of its bill.

Service was twice made upon the alleged trustee, the first on
Saturday, the twenty-eighth day of August, 1915, and the second
on Wednesday, the eighth day of September, 1915. From the
disclosure of the trustee it appears that the principal defendant
was employed by the trustee as foreman of a department at the
wages of fifteen dollars per week and twenty-five cents per hour
for extra time, that on the day of the first service the principal
defendant had earned within the thirty days next preceding the
sum of $34.50 from which amount the sum of $2.00 was due and
owing the trustee and that at the date of the disclosure there
remained in the hands of the trustee $12.50, twenty dollars having
been paid by it to the principal defendant before the day of the
second service upon the trustee. The disclosure also shows that
during the week ending on Saturday, September 4, 1915, he earned
as wages for his personal labor $18.50 on account of which
during the same week the trustee had advanced him $17.00 and
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that on Wednesday, September 8, 1915, the date of the second
service, he had earned $8.50 of which sum the trustee had, before
the second service, advanced him the sum of $3.00. The trustee
declares in its disclosure that the principal defendant “was work-
ing under a weekly contract and no part of it was due or pavable
until each week’s services ending Saturday had been performed
by him.”

It is provided by c. 88, sec. 55, R. S., as amended by the Public
Laws of 1909, c. 256, and Public Laws of 1911, c. 175, that no
person shall be adjudged trustee;

VI. By reason of any amount due from him to the principal
defendant, as wages for his personal labor, or that of his wife or
minor children, for a time not exceeding one month next preceding
the service of the process, and not exceeding twenty dollars of
the amount due to him as wages for his personal labor, and ten
dollars shall be exempt in all cases.

The hlstory of this subsection of section 55, c. 83, R. S,
shown in its various amendments and the decisions of the Lourt,
make it clear that this subsection exempts the amount due prin-
cipal defendant for his personal labor, or that of his wife or minor
children, earned during a period not exceeding one month next
prior to service of process with the limitation that the amount so
exempt shall not, when the amount in the hands of the trustee is
due principal defendant as wages for his own personal labor,
exceed the sum of twenty dollars, and when earned within a period
more than one month prior to such service the amount exempt
shall be limited to ten dollars. Lock v. Johnson, 36 Maine, 464,
465; Collins v. Chase, 71 Maine, 434, 436; Haynes v. Hussey, 72
Maine, 448, 449; Haynes v. Thompson, 80 Maine, 125, 129;
Quimby v. Hewey, 92 Maine, 129, 132; Meserve v. Nason, gb
Maine, 412, 414. Jumper v. Moore, 110 Maine, 160, does not
change the view of the court, since under the facts in that case
twenty dollars was exempt, the amount in trustee’s hands being
due as wages for the principal defendant’s own personal labor
performed within one month next preceding service. The conten-
tion of the trustee is that thirty dollars were exempt in the case
under consideration. But the greater sum includes the less and
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we find nothing in the statute to warrant the conclusion that the
exemption of ten dollars was independent of the limitation of
twenty dollars and additional thereto.

Counsel for both plaintiff and trustee agree, but upon different
grounds, however, that there was nothing in the hands of the
trustee upon the second service, which was not exempt under the
statute. To their conclusion the court assents. Haynes v. Thomp-
son, 80 Maine, 125, 129.

The exceptions must therefore be overruled.

Exceptions overruled.

JosePHINE S. SwaN, et als,,
Appellants from Decree of Judge of Probate.

Penobscot. Opinion July 8, .1916.

Effect of decree of Supreme Cowrt of Probate dismissing an appeal from
Probate Court. Probate 4ppeal.

‘Where, upon appeal by an executor of an insolvent estate from the decree
of the Judge of probate disallowing the private claim of such executor,
the supreme court of probate decrees that the appeal be sustained, the
decree below reversed and the claim ordered for hearing before the Judge
of probate, and, the Judge of probate having thereupon, without hearing
the parties, entered a decree allowing such claim, the creditors of the
deceased testate appeal from such decree:

Held:

1. That the reversal of the prior decree of the Judge of probate was to
annul the decree and no more.

2. That it was the duty of the probate court to hear the parties.

3. That under R. S, Chap. 65, sec. 33, the supreme court of probate may
combine two of the acts thereby authorized, provided they be not incon-
sistewt.

4. That the exceptions to the decree of the supreme court of probate dis-
missing the creditors’ appeal must be sustained and the case remanded to
the supreme court of probate for further proceedings in accordance with
the opinion.

Appeal from the decree of Judge of probate, Penobscot county,
State of Maine. In supreme court of probate, appellee filed metion
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to dismiss appeal. Motion allowed. Appeal dismissed. Excep-
tions filed to ruling of court. Exceptions sustained and case
remanded to the supreme court of probate for further proceedings
in accordance with opinion.

Case stated in opinion.

Hudson & Hudson, for appellants.

W. H. Powell, for appellee.

SiTTING: Savacg, C. J., King, Biro, HansoN, Mabicaw, JJ.

Birp, J. An appeal from the Judge of probate of Penobscot
county, allowing the private claim of the executrix of the last will
and testament of Edward T. Spencer, who died at Oldtown, his
residence, November 15 or 16, 1905. His will was allowed and
his widow, Mary E. Spencer, appointed executrix in February,
1906. The estate was represented insolvent and commissioners
appointed to determine the claims of unpreferred creditors in April,
1907. Their report was filed in December, 1907, and accepted
December 13, 1911.

On the fifth day of June, 1914, the executrix filed in the probate
court her petition that her private claim against the estate of tes-
tate, in the amount of $6,353.90 be allowed by the Judge of probate,
annexed to the list of claims allowed and a proportional dividend
decreed to her. Upon notice and hearing, the Judge of probate
decreed the disallowance of the claim.

The claim of the executrix was based upon two notes made by
the testator in his life time, payable to order of Mary E. Spencer
on demand, one dated April 2, 1903 for the sum of $4,000 and
witnessed, upon which payment of $672, was made February 21,
1905, and the other dated February 22, 1905, for the sum of $400.

From the decree of the Judge of probate the executrix appealed
to the supreme court of probate, where, after hearing, it was
decreed that the appeal be sustained, the decree below reversed
and “the’claim ordered for a hearing before the Judge of probate.”
The Judge of probate thereupon, without hearing the parties,
allowed the claim of the executrix in the sum of $6353.90. To
this decree, Josephine S. Swan and other claimants, creditors of
the estate, took their appeal to the supreme court of probate, upon
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the ground that further hearing upon the claim was denied by
the Judge of probate and that the note of February 22, 1915, was
barred by the statute of limitations. In the supreme court of
probate, the appellee filed her motion to dismiss upon the ground
“that said appeal was not taken from any order, sentence, decree
or denial of said Judge of probate as contemplated by the statutes.”
Upon this motion the appeal was dismissed and the claimants
named had exceptions.

We think the exceptions should be sustained. By the decree of
the supreme court of probate, the decree of the probate court,
refusing allowance of the claim of executrix was reversed. Its
effect was to annual the decree and no more. The supreme court
of probate might have proceeded further and determined whether
the claim should be allowed in full or in part. It did not do so
but contented itself with decreeing reversal and a further hearing
by the Judge of probate. The reversal left no decree in force and
made no decree or order as to the decree which should be entered.
There being no decree of the probate court and none ordered by
the appellate court, under the decree it was the duty of the probate
court to hear the parties, all defenses to the claim, not passed upon
- by the supreme court of probate in its findings upon the reasons
of appeal, being open. With this restriction the proceedings stood
as if no decree had ever been entered. See Domnnell, aplt., 114
Maine, 324, 326, 327.

The contention that the supreme court of probate could not decree
both reversal and a further hearing by the Judge of probate cannot
be entertained. The statute, R. S., c. 65, sec. 33, it is true, declares
that the supreme court of probate may reverse or affirm the decree -
appealed from, pass such decree as the Judge of probate ought to
have passed, remit the case to the probate court for further pro-
ceedings or make any order therein that the law and justice require.
We think that under the power conferred to make any order that
law and justice require, the supreme court of probate has the power
to combine in its decree two or more of the acts authorized pro-
vided they be not inconsistent, '

The exceptions are sustained and the case remanded to the
supreme court of probate for further proceedings in accordance
with this opinion.

VOL. CXV 9
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ELLEN M. SARGENT,
Petitioner for Annulment of Marriage.
Hancock. Opinion July 8, 1916.

Efect of docket entry reading “Libel dismissed, or petition dismissed or
denied.”

Under R. S, c. 62, sect. 15, providing for annulment of marriage, an entry
of “petition denied,” after a hearing upon the merits, must be held to be
a final decree, barring a future action between the same parties involving
the same subject matter, despite the language of the statute to the effect
that “the court shall decree it affirmed or annulled according to the proof.”

The proceeding is as of a libel for divorce and the entry, after hearing upon
the merits, “petition denied,” without the addition of the words “without
prejudice,” purports to be a final judgment on the merits.

This proceeding is by libel brought under provisions of section
15, chapter 62, Revised Statutes of Maine, asking for the annul-
ment of a marriage entered into by petitioner and one Alvarado
Moseley, deceased. The petitioner alleged that her marriage to
said Moseley was invalid for the resason that said Moseley, at the
time of entering into said marriage with the petitioner, had a wife
then living from whom he had not been legally divorced. Court
ruled that said libel should be denied and dismissed, to which ruling
petitioner filed exceptions. Exceptions overruled.

Case stated in opinion.

J. P. Cilley, and D. E. Hurley, for petitioner.

John F. A. Merrill, U S. District Attorney, and Arthur Chap-
man, Assistant U. S. District Attorney, for United States, party
defendant. '

S1triNG: Savace, C. J., Birp, HansoN, PHILBROOK, MaDIGAN, JJ.
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Birp, J. This is a libel as of divorce for the annulment of a
marriage under the provisions of R. S, c. 62, s. 15. The libel
alleges the marriage of the petitioner, then of Ellsworth, and one
Alvarado Moseley, also of Ellsworth, on the thirteenth day of
December, 1871 and “that the validity of this marriage is doubted
because of a prior marriage of Alvarado Moseley under date of
December 13, 1869, to one Ellen M. Sargent, of Rockland, a
different person from your libellant, who was living at the date
of your petitioner’s said marriage on December 13, 1871, and who
had not been lawfully divorced.”

The libel further alleges ‘“that said Alvarado Moseley is dead
and that no pecuniary interests are involved or are in'any way
affected by said desired annulment of said marriage of December
13, 1871, except her (petitioner’'s) own pecuniary interest in a
pension as the widow of Charles L. Sargent, who died from disease
contracted in the U, S. military service while on duty in the 14th
Maine Vol. Inf.”

Service was ordered and made upon the attorney of the United
States for the District of Maine, who appeared and asked the
dismissal of the libel upon the ground that one of the parties to
the marriage is dead and also upon the ground that upon two
similar libels of the petitioner, asking annulment of the same
marriage for the same reasons, final judgments were rendered
against her after hearings upon its merits.

At the hearing upon the libel now before the court, the presiding
Justice found the following facts, upon which the parties agree:

“That the said Ellen M. Sargent presented to the October term,
1908, of the Supreme Judicial Court for Hancock County, Maine,
a libel signed by her and dated October 13, 1908, which libel is
identical with the libel now before this court except that in this
one she has included the additional allegation ‘that one child,
to wit: Susan T. Sleeper of Bar Harbor, Maine, was born of
said marriage.’

“At the April term, 1909, the matter of said libel of October 13,
1008, was reported to the Law Court, and thereafter on December
17, 1910, a mandate was sent down from the Law Court as follows:
‘Report discharged. Case remanded for further hearing in the
court below.’
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“At the April term, 1911, of said court, a hearing was had on
said libel and thereupon an entry was made on the docket in said
cause as follows: ‘Petition denied 6th day. Emery, C. J., pre-
siding.’

“April 11, 1911, a motion for a new trial was filed and there-
after June 6, 1912, a mandate from the Law Court was sent down
as follows: ‘Motion overruled for want of prosecution.’

“On March 19, 1913, said Ellen M. Sargent filed another libel
in said court signed by her, dated March 13, 1913, which is identical
with her said libel of October 13, 1908. Upon said libel hearing
was had upon the merits at the April term of said court, 1913,
and thereitpon, after said hearing the Justice presiding entered on
the docket of said court, ‘Petition denied.’

“Thereafter on April 14, 1914, said Ellen M. Sargent filed a
petition asking for a writ of review in the matter of the libel of
March 13, 1913, and the decisions of the court thereon. No notice
was given of the pending of said petition and no notice was ordered
thereon.”

Whereon the presiding Justice made the following ruling:

“After consideration of the allegations contained in the peti-
tioner’s libel, especially the fact that the said Alvarado Moseley
one of the parties to said marriage, is dead and that there is no
allegation in said libel that the petitioner desires said marriage
to be annulled for any other purpose than that said marriage
may no longer be an obstacle in the prosecution of her claim to
obtain a pension from the United States Government as the widow
of Charles L. Sargent, and further in view of the foregoing facts
found by me, to wit: That the said Ellen M. Sargent has here-
tofore twice presented before this court her libel for the desired
annulment of her marriage with said Alvarado Moseley, in each of
which instances after hearing on the merits, judgment has been
rendered against her, I rule that the petitioner is not entitled to
maintain and should not be permitted to maintain or prosecute in
this court this, her libel, now being heard for the annulment of
said marriage between her and the said Alvarado Moseley, and
therefore, for those reasons, I rule that her present libel should
be and that it is hereby denied and dismissed.”
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To the ruling of the court the petitioner excepted.

It is unnecessary to consider the first ground of defense, since
it is the opinion of the court that the defense of res adjudicata
is sustained.

It is objected, however, that the judgments or decrees of the
court rendered in the two earlier cases, “Petition denied,” fail to
follow the statute and decree that the marriage be affirmed and
therefore cannot be considered in support of the defense of res
adjudicata.

The entry of the decree “petition denied” after hearing on the
merits must be regarded as a final decree barring a future action
between the same parties on the same subject matter, despite the
language of the statute to the effect that “the court shall decree it
affirmed or annulled according to the proof.” We do not think
that the Legislature intended to tie the hands of the court as to
the form of the decree but that the court is free to enter such
decree as, being in accordance with its usual practice, finally dis-
poses of the suit. In Baker v. Cummings, where in the prior case,
the appellate court ordered the court below to set aside its decree
and dismiss the bill, the court says “It was not a conditional dis-
missal, without prejudice or words to that effect, but a general one.
A dismissal of the bill under such direction is presumed to be upon
the merits, unless it be otherwise stated in the decree of dismissal.”
181 U. S, 117, 124-1245. Authorities to the same effect are too
numerous for citation, among them being found, Corey v. Inde-
pendent Ice Co., 106 Maine, 485, 494, 495; Blackinton v. Blackin-
ton, 113 Mass., 231, 234 ; Pelton v. Mott, 11 Vt, 48; 34 Am. Dec,,
678; Forist v. Bellows, 59 N. H., 229, 231.

The proceedings in the two earlier cases pleaded were based
upon a libel as for divorce, R. S,, c. 62, § 15. In Bradley v. Brad-
ley, 160 Mass., 258, it is held that the entry in a suit for divorce,
“Libel dismissed” without the addition of the words “without preju-
dice,” is a bar to a subsequent libel for the same cause of divorce
as that alleged in the first libel. After hearing had, it purports to
be a final judgment on the merits. Id. And likewise, substantially,
in Vance v. Vance, 17 Maine, 203, 204 ; Brown v. Brown, 37 N. H,,
536, 537; 75 Am. Dec., 154, 155. See also Jillson v. Jillson, 63 Vt.,
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411. And so where, after hearing on the merits the entry is “peti-
tion denied,” the judgment must, a fortiori, be regarded as a bar.
The exceptions must be overruled.

So ordered.

Joun McCARTHY vs. INHABITANTS OF TOWN OF LEEDS.

Androscoggin. Opinion July 13, 1916.

Duties of towns and municipalities towards trespasscrs wpon the highway.
Effect of Statute prohibiting automobiles being driven on highways
without proper license and registration. Effect of Statute
where persons are not prohibited, but penalized for
using highways without proper license and
registration. Notice of defect in
highways.

1. The Legislature has the right to limit or control the use of the highways
of the State whenever necessary to provide for and promote the safety,
peace, health, and general welfare of the people.

2. Where plaintiff was injured by reason of a defective bridge in defendant
town, while operating an automobile registered under the license of a
dealer from whom he had recently purchased the machine, plaintiff not
having been provided with necessary license and registration, under public
laws of 1911, chapter 162,

Held:

His rights upon the highway were only the rights of a trespasser upon the
lands of another and the defendant town owed him no duty to keep the
highway safe and convenient for him to travel on.

Action on the case to recover damages for injuries to plaintiff
and his property by reason of a defective condition of the roadway
of a bridge of the defendant town. At close of plaintiff’s testimony,
upon defendant’s motion, court directed a verdict for defendant,
te which ruling plaintiff filed exceptions. Exceptions overruled.

Case stated in opinion.

McGillicuddy & Morey, for plaintiff.

Tascus Atwood, and H. W. QOakes, for defendant.
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SITTING: "Savacg, C. J., CornisH, Birp, HaLEy, Hanson, JJ.

Harey, J. This is an action on the case brought by the plaintift
to recover damages for injuries to himself and property, by reason
of a defective bridge and rail in the defendant town. After the
plaintiff had introduced his evidence the court directed the jury to
return a verdict for the defendant, and the case comes to this court
on exceptions to the ruling of the presiding Justice in directing a
verdict for the defendant as aforesaid.

The evidence in the case shows that the plaintiff, a resident of
this State, his chauffeur and two small girls, were riding in an
automobile owned by the plaintiff upon a public highway in the
defendant town. The automobile itself was registered under the
dealer’s license from whom the plaintiff had purchased it a few
days prior to the accident. While riding along in the town of
Leeds, at about six miles an hour, just as they had entered upon
the bridge, the automobile was deflected from its course, the plain-
tiff claims by reason of striking some plank which had been placed
upon the bridge for the purpose of patching it, and the automobile
was thrown on to the rail, which was rotten, defective and worth-
less as a rail, and the automobile and its occupants were plunged
into Dead river, twelve feet below, and it is to recover for the
injuries to the plaintiff’s automobile and for the injuries sustained
by himself by reason of being plunged into the river that this action
was brought. The ruling of the court in directing the verdict for
the defendant is sought to be sustained because the automobile of
the plaintiff, in which he was riding at the time, was being operated
upon a public highway, and had not been registered as required
by the laws of this State.

It is the claim of the plaintiff that, although at the time of the
injury complained of, he was driving his automobile upon the high-
ways of the State, without registration as provided by law, and
thereby doing an illegal act, that act should not defeat his recovery,
unless the illegal act charged had some causal connection with and
was in some way a concurrent cause of_ the accident; that there
must be some causal connection between the act of the plainiff
in driving his auto upon the highway and the injury resulting from
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the negligence of the defendant to prevent his recovery for the
damages sustained by reason of the defective highway.

The statutes of this State regulating the use of automobiles upon
the highways are contained in chapter 162 of the laws of 1911, and
the provisions for registration are found in section 8, and so much
as is material in this case reads as follows:

“All motor vehicles shall be registered by the owner or person
in control thereof in accordance with the provisions of this act.
Application for such registration may be made by mail or other-
wise to the secretary of State, upon blanks prepared under his
authority. The application shall, in addition to such other par-
ticulars as may be required by said secretary, contain a statement
of the name, place of residence and address of the applicant with
a brief description of the motor vehicle, including the name of the
maker, the number, if any, affixed by the maker, the character of
the motor power and the amount of such power, stated in figures
of horse power, and with such application shall deposit an annual
registration fee of 7

Section 11 provides:

“No motor vehicle of whatever kind shall be operated by a resi-
dent of this State of Maine, upon any highway, tramway, public
street, avenue, driveway, park or parkway, unless registered as
hereto provided.”

Section 16 imposes a penalty for the violation of the seven pre-
ceeding sections.

Section 11 is a prohibition against their being operated upon any
highway, tramway, public street, avenue, driveway, park or park-
way, unless registered. It is firmly established that the legisltaure
has the right to limit and control the use of the highways of the
State, whenever necessary to provide for and promote the safety,
peace, health, and general welfare of the people. State v. Phillips,
107 Maine, 249; State v. Mayo, 106 Maine, 62; Commonwealth v.
Kingsbury, 199 Mass., 542; Dudley v. Northampton Street Ry. Co.,
202 Mass., 443.

There is apparently a conflict in the opinions of the courts of the
states that have construed the laws relating to the use of motor
vehicles upon the highways, but we think there is no real difference
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where the statutes are similar to those of the State of Maine. In
the case of Hemming v. City of New Haven, 82 Conn., 661, it was
held that the plaintiff might recover for injuries sustained while
operating his automobile upon the public highways, although it had
not been registered as required by statute, the court ruling that “His
failure to register and display his number in no way contributed to
cause the injury. The accident would have happened if the law
in this respect had been fully observed. The plaintiff’s unlawful
act was not the act of using the street, but in making a lawful use
of it without having his automobile registered and marked, as
required by law. The statute contains no prohibition against using
an unlicensed and unnumbered automobile upon the highways and
streets of the state.” The court then refers to the case of Dudley
v. Northampton Street Ry. Co., supra, and says: “In that case
the supreme court of Massachusetts was called upon to construe
the effect of a statute which provided that no automobile
should be operated upon any public highway unless it was regis-
tered, and the court held that Dudley was a trespasser against the
rights of all persons lawfully controlling and using the public high-
ways of Massachusetts. The difference between the Dudley case
and the one now under consideration is that in Massachusetts
there was a statutory prohibition against using upon the highways
of the state an autorhobile unregistered and unmarked. As already
stated, no such provisions appear in the Connecticut statutes, which
were in force when the plaintiff’s automobile was injured.” That
case recognized the fact that, if there had been a prohibition against
the use of the highway, the doctrine of Dudley v. Northampton
Street Ry. Co., would have applied, and the plaintiff would have
been barred from maintaining his action. The law of Connecticut
was changed after the happening of the above accident, and the
statute expressly provided that no recovery should be had by the
owner, operator or passenger of a motor vehicle which is not reg-
istered as required by the act, for an injury to person or property
received by reason of the operation of said motor vehicle in or
upon the public highways of the state.

In Lockridge v. Minneapolis & St. Louis Railway Co., 161 Ia.
=4, the court said, “it is urged by defendant that the plaintiff was a
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trespasser upon the streets of Des Moines, and upon the crossing
in question, for that he was traveling in an unregistered automobile ;
and the defendant owed him no duty, as such trespasser except to
refrain from wantonly injuring him when he seemed to be in
peril. . . . This court is committed to the doctrine that there
must be some causal connection between the act involved in the
violation of the statute and the injury resulting, before the violation
of the statute will preclude a recovery,” and it was held that the
plaintiff was not barred by reason of his machine not being regis-
tered. The case does not show that the use of automobiles upon
the highways was prohibited by statute, but it does refer, with
approval, to the case of Tackett v. Taylor County, 123 Ia. 149,
which was an action brought to recover damages against the county
for the injuries sustained by the engine of the plaintiff breaking
through a bridge which the county was bound by law to keep in
repair, and as the engine, while moving along the highway, did not
comply with some provisions of the statute in regard to the whistle
and stops and the placing of plank of certain dimensions under the
wheels, etc., it was claimed that as the plaintiff was violating that
statute, he could not recover for the injury. The court held that
it was no bar that he was violating the statute, and that it was not
a contributing cause to the accident; but it uses this language:
“Were the statute to be construed to prohibit a traveler by engines
on the highway, or any portion of it, there would be much force
in the contention of the appellee that the plaintiff was a trespasser
at the time of the accident, and being at a place where he had no
right to be, he ought not to be heard to complaint of the conse-
quences.” From which it would seem that, if there had been a
prohibition against the use of the highway in the state of Jowa by
automobiles, as there is in this state, the plaintiff in that case
would have been a trespasser and not entitled to recover. In
Atlantic Coast Line Railroad Company v. Weir, 63 Fla. 69, it
was held that the owner of an unregistered motor vehicle upon
the public highways of the state might recover for an injury sus-
tained by him by reason of the negligence of another. 1In the
statement of the case it would seem that there was a provision
that no person should operate an unregistered motor vehicle, upon
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the highway, but the opinion states: “The statutes do not provide
cxpressly or by implication that no recovery shall be had for a
negligent injury to an unlicensed motor vehicle being operated
on the public highways of the state, therefore the demurrers to
the plea were properly sustained,” and cites the case of Hemming
v. City of New Haven, 82 Conn., 661, as its authority. The action
of Dudley v. Northampton Street Ry. Co. was an action by the
owner of an unregistered automobile to recover damages for injury
to his machine while being operated upon the highway, and the
court said, page 446: “If we had before us simply the case of a
plaintiff who was driving his vehicle on a public way in a manner
forbidden by law, or without appliances required by law, but who,
while himself using all due care, had been injured by an accident
due solely to the negligence of a third person, his own violation
of law not being a contributory cause of the accident, but merely
one of the conditions existing at the time, it could not be said that
such a plaintiff was barred from recovery by the mere fact of his
violation of law. But that is not the case which is now presented,
We are dealing with a peculiar kind of vehicle which has only
recently come into use, which requires unusual care in its manage-
ment, and the presence of which upon the highways has been found
to involve more than ordinary risks to other travelers. . . . It
is the duty of the Legislature, in the exercise of the police power,
tc consider the risks that arise from the use of new inventions
applying the forces of nature in previously unknown ways. The
general principle is too familiar to need discussion. It has been
applied to automobiles in different states with the approval of the
court.”

The opinion then shows that section 1 requires that all “auto-
mobiles . . . shall be registered,” and provides, with much
detail, for the registration by the highway commissioners both of
the machine with identifying numbers or marks, and the names of
the owners. It refers to the various sections of the act, to the fact
that the penalty is imposed upon the owners of an unregistered
automobile who operates it upon the highway, and says: “Thus
far the provisions of the act in question substantially resembles
those of the Lord’s Day act formerly in force, which made trav-
eling on that day illegal simply by imposing a penalty upon any
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one who did so.” But section 3 of the act before us (automobile
act) goes yet further, and expressly ordains that “except as other-
wise provided herein, no automobile or motor cycle shall
be operated upon the public highway . . . unless registered,
as above provided. This provision, in addition to the penalties
fixed for any operation of unregistered machines, forbid their
beirig operated upon the highway at all. We can not avoid the
conclusion that it was intended to safeguard persons, who were
lawfully using the highway, from serious risks of injury by
machines of this character which were operated in defiance of law,
the owners of which furnished no means by which they could be
identified and compelled to make proper compensation for the
injuries which by their own violation of law or by their mere
negligence they might cause to other travelers.” And it was held
that the owner of an unregistered automobile being operated upon
the public highway had no other rights than that of being exempt
from reckless, wanton or wilful injury. They were to be no more
travelers than is a runaway horse. The court then speaks of the
provisions of the act which fixes a penalty for the violation and
the operation of an unregistered automobile, and says: “But the
purposes of the statute to furnish protection and adequate means
of redress to all persons upon the way, would not then have been
fully accomplished. The additional prohibition was made, we must
suppose, for the purpose of regulating the rights of travelers
among themselves, whether they should be walking, traveling in
vehicles drawn by horses or operating automobiles. It is a reason-
able assumption that the legislature intended to put these for-
bidden and dangerous machines outside the pale of travelers, not
merely for the purpose of the criminal law, but as regards all other
persons rightfully upon the street. The addition of the prohibition
was well adapted for this purpose; if it is not so construed, it was
merely a useless reiteration of the legal effects of the other pro-
vision of the same act.”” The same ruling was made in Friley v.
Melrose, 205 Mass., 329; Holland v. Boston, 213 Mass., 562; Chase
V. Railroad, 208 Mass., 137; Bourne v. Whitman, 209 Mass., 155.
An examination of the decided cases we think clearly shows that
when the statute provides for the registration of automobiles and
fixes a penalty for their operation upon the highways and streets
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of the state, unless registered, that their operation upon the high-
ways and streets, while unlawful, does not of itself bar the owner
from recovering damages for injuries sustained by reason of
defective highways, because the violation of law does not con-
tribute to the injury; but if, in addition to the penalty provided by
law, the statute prohibits the use upon the highway of an unreg-
istered auto, the operation of the auto upon the prohibited streets
and highways is such an unlawful act that, by reason of the pro-
hibition, its operation is a trespass, and cities or towns are not
obliged to keep their ways safe for trespassers to travel upon in
violation of law. The language of section 11 of the act of 1911
clearly and plainly prohibits their use upon the highways of
the State unless registered, as required by the act, and unless so
construed the purpose of the Legislature to protect persons law-
fully using the highway will fail; and the plain and unambiguous
language of section 11 would be disregarded, which is a viclation
of all rules of law for the construction of statutes. And we hold
that the plaintiff was prohibited by statute from using the auto on
the highway, it not being registered as required by section 8, chap-
ter 162 of the laws of 1911, and the town owed him no duty to keep
the way safe and convenient for him to travel upon. His rights
were only the rlghts of a trespasser upon the land of another.
Exceptions overruled.
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StaTE OoF MAINE ws. Laurie D. LeBranc.
Lincoln. Opinion July 13, 1916.

Interpretation of Chapter 235, Public Laws of Maine, 1915. Necessary
proof in criminal charge of obstructing officer. Jurisdiction
of State Court. Words necessary to make
wolation of Statute a criminal offense.

Two complaints and warrants under section eleven of chapter 235 of the

-

Public Laws of 1915, “an act to provide for the granting of lobster
licenses and giving state wide jurisdiction to wardens,” brought to this
court on an agreed statement of facts from the Supreme Judicial Court
for Lincoln county.

In the complaint charging the respondent, who had been duly licensed
by the Commissioner of Sea and Shore Fisheries, with obstructing a
warden in the discharge of his official duties by refusing to stop his vessel
in order to allow the warden to come on board for the purpose of inspec-
tion, it is held, that section eleven does not make this act on the part of
the licensee a criminal offense. It may warrant the revocation of his
license and may work a forfeiture of his bond, but does not constitute a
crime.

In the complaint charging the respondent with refusing, while outside the
waters of this State, to return to waters under the jurisdiction of the
State when ordered so to do by the warden, it is held, that as the act com-
plained of took place, not only beyond the limits of the County of Lincoln,
but beyond the borders of the State, the court in this State has no juris-
diction. It is beyond the power of the legislature to make such an extra-
jurisdictional act criminal. The legislative power, like the judicial, ceases
at the State line.

Complaints and warrants under section 11, chapter 235, Public

Laws of Maine, 1915. Respondent filed demurrer to each com-
plaint and warrant. Demurrers were overruled and respondent
adjudged guilty in each case. An appeal was taken to the Supreme
Judicial Court and case reported to Law Court upon agreed state-
ment of facts. Judgment for respondent.

Cases stated in opinion.
James B. Perkins, County Attorney, for State.
C. R. Tupper, for respondent.
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SiTTING: Savagg, C. J., CornisH, King, Birp, HaLEy, HANSON,
PrILBROOK, J].

CornisH, J. Two complaints and warrants under section
eleven of chapter 235 of the Public Laws of 1915 were brought in
the Lincoln county municipal court. Demurrers were filed and over-
ruled and the respondent adjudged guilty in each case. Appeals
were taken to the supreme judicial court for Lincoln county and
thence were brought to this court on an agreed statement of facts.

From this statement it appears that the respondent was the
master of the E. McNichol, a vessel owned in Boston, Mass., and
enrolled under the custom laws of the United States, and was sail-
ing under a license to carry on the coasting trade, issued at the
custom house in Boston. He was engaged in buying lobsters along
the Atlantic coast and transporting them to Boston in his vessel.
On the morning of October 13, 1915, he left McFarland’s Cove,
Johns Bay, Bristol, with a cargo of lobsters bound for Boston.
He slowed down near White Islands and took lobsters from two
beats. While the vessel was under way and at a point two miles
east of White Islands, and shortly after the lobsters were taken
from the two boats, a fish warden came alongside and “ordered
the smack to stop for the purpose of allowing the warden to go on
board to inspect the lobsters. The respondent being in charge
refused to stop the smack. The warden followed the smack in his
power boat until they were outside the waters under the jurisdic-
tion of the State of Maine, and then ordered the respondent to
return with the vessel to the waters of the State of Maine, This
the respondent refused to do, but continued on his course to Bos-
ton.”  The respondent held a license from the Commissioner of
Sea and Shore Fisheries to purchase lobsters in this State and to
transport them out of the State, and had furnished the bond
required by said Act.

Upon this state of facts two warrants were issued. In the first,
the respondent is charged with obstructing a warden in the dis-
charge of his official duties by refusing to stop the vessel to allow
the warden to come on board for the purpose of inspection; and
in the second he is charged with refusing, while outside the waters
of this State, to return to waters under the jurisdiction of the
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State when ordered so to do. Neither complaint can be sustained
because in neither do the allegations constitute a cognizable offence.

1. Let us consider the first complaint, the alleged obstruction of
an officer by refusal to stop and permit search. It might well be
doubted whether the alleged act of the respondent in simply con-
tinuing on his course could be deemed the obstruction of an officer,
as that term is used in law. To obstruct ordinarily implies oppo-
sition or resistance by direct action, and forcible or threatened
means. State v. Welch, 37 Wis., 196; State v. Knudson, 27 So.
Dak., 400, 131 N. W., 400; Vince v. State (Ga.), 39 S. E., 435;
Moses v. State, 6 Ga. App., 25, 64 S. E., 699.

But passing this point without decision, the fatal defect is that
section eleven of the Act in question creates no such offense as is
here charged. That section does not make the refusal to stop a
vessel for purpose of search a criminal offense. The first part of
the section reads as follows: “No lobsters shall be transported
beyond the limits of this State, whether of legal length or other-
wise, except by common carriers, as provided in this Act, unless
by persons licensed to transport lobsters outside the limits of the
State under the following conditions.” This respondent was duly
licensed. There was no violation of this provision on his part.
The section continues by prescribing the method of procuring and
issuing the license, its terms and conditions. Among these con-
ditions is this: “It, (that is the license) shall further provide that
such smack, vessel or other conveyance shall, at all times, be sub-
ject to inspection and search by the Commissioner of Sea and Shore
Fisheries, or his wardens or deputy wardens, with warrant or with-
cut, in which inspection and search they shall in no way be
obstructed.” This is the clause on which this complaint is founded;
but a breach of this condition on the part of a licensee, while it
works a forfeiture of his bond, does not constitute a criminal offense,
It is a breach of contract, not an infraction of the criminal law.
This construction is borne out by the terms of the application,
the license, and the required bond. The preliminary application
signed by the respondent recites: “he further agrees that said
smack, vessel or other conveyance above described, shall at all
times be subject to inspection and search by the Commissioner,”
etc., following the words of the statute, and after stipulating that
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a bond in the penal sum of five hundred dollars shall be filed, con-
cludes as follows: “I further agree that said bond and my agree-
ment in this application shall constitute and be a part of the con-
ditions under which my license is issued and that if I violate the
terms of either this application or the terms of the license, both
shall be void and the bond shall be forfeited.” The license con-
tains the same stipulations. The condition of the bond reads:
“Now if the said Laurie D. LeBlanc shall well and truly conform
to all the laws of the State pertaining to lobsters and especially
chapter 235 of the Public Laws of 1915, and shall faithfully
observe and perform without breach all the conditions of said
license and of his agreements in his application therefor, then this
obligation shall be void, otherwise, shall remain in full force.”

While the respondent may have forfeited his bond and warranted
the revocation of his license he has broken no penal law of this
State. The statute in no way provides that a licensee shall be
deemed to have violated section eleven by violating this condition
of his license, and a licensee cannot be criminally liable for a
breach of the conditions of his license or bond unless there is some
express statute provision making such a breach a criminal offense.
To convert the clause under consideration into a penal statute and
to hold the acts charged in the complaint a violation of such penal
statute, we must read into the statute something that is not there,
and it is an elementary rule of criminal pleading that a criminal
offense cannot be created by inference or implication, nor can the
effect of a penal statute be extended beyond the plain meaning of
the language used. Endlich Int. of Stat., sec. 329; State v. Bunker,
08 Maine, 387; State v. Wallace, 102 Maine, 229 ; State v. Peabody,
103 Maine, 327; State v. Staples, 110 Maine, 264.

On the first complaint therefore judgment must be rendered for
the respondent.

2. The second complaint is based on these words of section
eleven: “All licensees under this Act shall be required to load all
smacks, vessels or other contrivances within the waters over which
this State has jurisdiction, and any licensee loading outside the
jurisdiction of this State or who refuses to come within the juris-
dictional waters of this State, when ordered so to do by the Com-
missioner, or any of his wardens or deputy wardens, shall be

VOL. CXV IO
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deemed to have violated the provisions of this section and his bond
shall be forfeited.” Section twelve provides that any licensee con-
victed of violation of section eleven shall be punished by a fine and
his bond shall be forfeited.

The precise charge against this respondent under this complaint
is that while outside of waters within the jurisdiction of this State
he refused to return and come within the jurisdictional waters.
This offense, if such it may be called, took place not only beyond
the limits of the county of Lincoln but beyond the limits of the
State, at a place where this court had no jurisdiction. We cannot
take cognizance of any such crime. It is beyond our power, and
it is beyond the power of the Legislature to make such an extra
jurisdictional act criminal. The legislative power, like the judicial,
ceases at the State line. If an offense of which a Maine court will
take cognizance was committed in this case, then a warden in the
port of Boston, or New York, or Galveston, could order the master
of a licensed lobster vessel to return to Maine and his refusal would
then and there constitute a like offense. Such refusal may work a
forfeiture of the bond and warrant a revocation of the license,
because the application, the license and the bond so provide, but
it cannot constitute a crime. Citations are unnecessary.

The entry in each of the cases must therefore be,

) Judgment for respondent.
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NatroNaL PusLiciTy SociETy vs. J. WESLEY RAYE.
Washington, Opinion August 7, 1916.

Judge of Municipal Court acting as attorney in cases over which his Court
has jurisdiction.  Jurisdiction of Municipal Court.

Under section 4  of chapter 219, Private and Special Laws of 1903,
the Eastport Municipal Court is given “original jurisdiction, concur-
rent with the Supreme Judicial Court, of all civil actions in which the debt
or damage demanded, exclusive of costs, does not exceed one hundred
dollars;” section 1 provides that the judge “shall not act as attorney or
counsel in any action, matter or thing within the jurisdiction of said court.”

In an action of assumpsit, brought in the Supreme Judicial Court to recover
the sum of $60.82, the ad damnum stated in the writ was $125. The de-
fendant filed a plea in abatement, alleging that the attorney who instituted
the suit and brought and entered the writ was, at the time, the Judge of
the Eastport Municipal Court. A demurrer to this plea was filed by the
plaintiff, but was overruled by the presiding Justice, and the writ was
ordered to be quashed. Upon plaintiff’s exceptions to this ruling,

Held: )

1. That this action was within the concurrent jurisdiction of the Eastport
Municipal Court and the Supreme Judicial Court.

2. That the Judge of the Municipal Court was therefore expressly pro-

hibited from bringing and maintaining the action.

3. That the writ was properly abated.

Action of assumpsit, to which action defendant filed plea in
abatement, to which plea plaintiff demurred generally. Issue was
joined on the demurrer. After hearing, the presiding Justice over-
ruled demurrer and plaintiff filed exceptions to ruling. Exceptions
overruled. :

Case stated in opinion.

E. W. Pike, and C. B. & E. C. Donworth, for plaintiff.

J. H. Gray, and E. B. Jonah, for defendant.

SitriNg: Savacg, C. J., CornisH, King, HarLey, Hanson, PaiIL-
BROOK, MADIGAN, JJ.
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CorntsH, J. This is an action of assumpsit brought to recover
the sum of sixty dollars and eighty-two cents on an account
annexed. The ad damnum is one hundred and twenty-five dollars.
The plaintiff is a New York corporation, and the defendant a resi-
dent of Eastport. The writ was entered at the October Term,
1915, of the supreme judicial court for Washington county, at
which term the defendant seasonably filed a plea in abatement
alleging that the attorney who instituted the suit and brought and
entered the writ was at the time the Judge of the Eastport munici-
pal court, and was prohibited by the statute creating that court
from acting as attorney or counsel in any action, matter or thing
within its jurisdiction. To this plea the plaintiff demurred. Upon
hearing, the demurrer was overruled, the plea in abatement was
adjudged good and the writ was ordered to be quashed. The case
is before this court on plaintiff’s exceptions to this ruling of the
presiding Justice.

Three questions present themselves.

First, was this action within the jurisdiction of the Eastport
municipal court?

Second, was the Judge of that court prohibited from bringing
and maintaining it?

Third, if so, should the action itself have been abated?

On the first point we hold that the action was within the juris-
diction of the Eastport municipal court. This court was established
by chapter 219 of the Private and Special Laws of 1903, and under
section 3 is given “exclusive original jurisdiction of all civil actions
in which the debt or damage demanded do not exceed twenty dollars,
and both parties, or one of the parties, or a person summoned in
good faith and on probable grounds as trustee, reside in said city
of Eastport,” etc. The phrase “debt or damage demanded” used
in this connection is determined in all actions sounding in damages,
as in assumpsit and tort, by the ad damnum in the writ, and not by
computing the amount due on the specific claim or account annexed
as set forth in the declaration. Estes v. White, 61 Maine, 22; Cole
v. Hayes, 78 Maine, 539; Spaulding v. Yeaton, 82 Maine, 92;
Smith v. Hunt, 91 Maine, 572.

Under section 4, the Eastport municipal court is given original
jurisdiction, concurrent with the supreme judicial court, of all civil”
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actions in which “the debt or damage demanded, exclusive of costs
do not exceed one hundred dollars, in which either party or a
person summoned in good faith and on probable grounds as trustee,
reside in said city of Eastport, or in the towns of Cutler, Whiting,
Perry or Pembroke” . . . The difference in phraseology
between section 3 and section 4 is marked. Under section 3, the
exclusive jurisdiction of the municipal court depends upon “the
debt or damage demanded,” which our court has held to be the
ad damnum stated in the writ. Under section 4 the jurisdiction
concurrent with the supreme judicial court is governed by “the
debt or damage demanded, exclusive of costs.” To determine this
we must look, not to the ad damnum which is intended to and does
include both debt and costs, and which cannot be separated into
its component parts, but to the specific claim set forth in the writ.
From that alone we can ascertain what the plaintiff claims inde-
pendent of costs. Therefore under section 4 an inspection of the
specific demand in the account annexed must determine the ques-
tion of concurrent jurisdiction. Here we find the account annexed
to be sixty dollars and eighty-two cents, and therefore the action
was clearly within the concurrent jurisdiction of the municipal
ccurt and of the supreme judicial court even though the ad damnum
was in excess of one hundred dollars.

2. The second question we must also answer in the affirmative.
Section 1, after prescribing the qualifications and duties of the
Judge concludes with this express inhibition: “He shall not act
as attorney or counsel in any action, matter or thing within the
jurisdiction of said court.” The term jurisdiction is here used in
its broad sense to include both exclusive and concurrent jurisdic-
tion, both those cases which must be brought in the court over
which the municipal judge presides, and those which may be there
brought. The plain intent of the act taken as a whole, was to create
a court in the city of Eastport which should have a broader juris-
diction than a trial Justice and should facilitate the administration
of law at a lessened expense by enabling litigants in Eastport and
the other towns named to have access to a tribunal conveniently
located and with more frequent terms than the supreme judicial
court.
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And the plain purpose of this prohibition was to prevent the
incumbent of the office from thwarting the general intent of the
act by diverting litigation from his own court into the supreme
judicial court as it must be diverted if he is to act as counsel,
thereby causing additional and unnecessary expense to the parties.
The present case is an illustration. The defendant in the case at
bar was a resident of Eastport. The expense connected with a
trial in the municipal court in that city would have been slight
compared with the expense of a trial in distant Machias or Calais
where the terms of the supreme judicial court are held. And we
can conceive of a situation where, owing to the diligence or popu-
larity of the attorney who holds the office of Judge, a large amount
of litigation would be brought to him by clients, to which the door
of his court would thereby be closed, while in the hands of another
attorney both doors would be open. It was for this reason that the
Legislature enacted this prohibition. To permit the Judge to bring
writs in the supreme judicial court which might have been brought
in the municipal court would violate the plain words of the act.
He cannot do this. This much the attorney must sacrifice, who
accepts the judicial position.

3. If the bringing of the writ was contrary to law, it follows
that the writ itself was properly abated. This is not the case of a
plea in abatement to take advantage of technical defects according
to the course of common law pleading. If it were, R. S., ch. 84,
sec. 10, might apply, which provides that “no process or proceeding
in courts of justice shall be abated, arrested or reversed, for want
of form only, or for circumstantial errors or mistakes which by
law are amendable, when the person and the case can be rightly
understood. Such errors and defects may be amended, on motion
of either party, on such terms as the court orders.” That statute
has no application here. It was passed to ameliorate the rigors of
the common law. Here however there was neither want of form,
nor circumstantial errors nor mistakes which are by law amendable.
The writ is in proper form and needs no amendment. The cause
of the abatement is not in the writ itself, but in the prohibition
contained in the legislative charter.

Nor does it aid the plaintiff to say that under R. S., ch. 81, sec.
45, “Parties may plead and manage their own causes in court or
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do so by the aid of such counsel, not exceeding two on a side, as
they see fit to employ, or by any citizen of good moral character
who produces in court a letter of attorney for that purpose.” The
plaintiff did not avail itself of the privilege of acting in its own
behalf, but employed one who was, in this class of cases, disquali-
fied from acting. The situation is more akin to the next clause in
the last cited section, viz: “but no person whose name has been
struck from the roll of attorneys for misconduct shall plead or
manage causes in court under a power of attorney from any other
party.”

The precise issue to be settled is the scope and effect of this
prohibiting clause. What interpretation shall be given it? The
writ is in court in violation of law. That has been done which the
statute says shall not be done. Under these circumstances we think
the court is not bound to receive and retain the writ, and permit
another attorney to carry on litigation thus improperly instituted.
The prohibition must extend to both the actor and the act if the
intended result is to be accomplished. Otherwise the purpose of
the prohibition has been circumvented and the statute has been
devitalized. A positive injunction has been weakened to a mild
and impotent request.

In answer to the argument that the client should not suffer by
the payment of costs because of the error of his attorney, we
would quote the language of the court in Des Brisay v. Mackey,
12 N. B,, 138: “We have not overlooked the hardship that by our
construction of the act may result to the client from the employ-
ment of an unqualified attorney of whose neglect he may be entirely
ignorant, but the hardship is not greater than happens in every
case where proceedings are set aside in consequence of the mistake
of an attorney in omitting to comply with some rule of practice.
The inconvenience of the construction however is no reason for
departing from the plain meaning of the words of an act.”

Authorities are not numerous. 6 Corpus Juris, p. 670, lays
down this principle: “Proceedings in a suit by a person not
‘entitled to practice are a nullity and the suit will be dismissed.”
Among the cases cited to sustain this doctrine is Des Brisay V.
Mackey, 12 N. B., 138, which is quite analagous to the case at bar.
The statute involved in that case provided that no attorney who
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failed to pay his law library fees should be allowed to practice in
the supreme court. A suit brought by an attorney, thus disquali-
fied, was dismissed, and its dismissal was upheld. This doctrine
was affirmed in Ryan v. McIntyre, Stevens, N. B, Dig. 91, and in
Kex v. Sisk, 35 N. B, 560 (1901).

In Wallace v. Harrington, 34 N. S., 1, the plaintiff’s attorney
had failed to take out a yearly certificate as required by statute,
but under other sections of the same statute the court held that the
validity of the judgment thus obtained was not affected even as to
costs. “The procedure for enforcing the provision of the act with
reference to the certificate,” says the court, “seems to be by penalty
and supervision under sections 31 and 34.” In the case at bar
there are no independent provisions for the enforcement of the
prohibition. The prohibition itself must carry by its own momen-
tum if it is to be effective. See also Rader v. Snyder, 3 W. Va,,
413; County of St. Louis v. Clay, 4 Mo., 562, and Robb v. Smith,
3 Scam. (Ill.) 45. All these decisions rest upon the peculiar word-
ing of the statutes involved. So must our decision in the pending
case. In our opinion this statutory prohibition was intended to be
effective and to authorize the dismissal of a suit instituted and
maintained in plain contravention of its terms.

Exceptions overruled.

King, J., dissenting. The facts involved in the case have been
fully stated in the majority opinion of the court and need not be
restated.

The plaintiff’s writ, although admittedly in due and sufficient
form, properly served, and duly entered in the supreme judicial
court for Washington county, which court had complete jurisdic-
tion of the parties and of the subject matter of the action, was
quashed under a plea in abatement. The sole alleged reason for
quashing the writ was that the plaintiff’s cause of action came
within the concurrent jurisdiction of the said supreme court and
the Eastport municipal court, and that Judge Pike, the Judge of
the latter court, had acted as counsel in the preparation of the writ
in violation of a provision in the charter of his court whereby the
Judge thereof is prohibited to act as counsel in any action within
its jurisdiction.
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We entertain much doubt if it should be held that Judge Pike in
doing what he did in this case violated the inhibition in the charter
of his court prohibiting the Judge thereof to act as attorney or
counsel in any action “within the jurisdiction of said court.” But
assume that his act in preparing the writ was a violation of that
prohibition, does that go to the abatement of the plaintiff’s writ?
We think not. To so hold must be to decide that his so acting in
violation of the prohibition vitiated and invalidated the writ. And
indeed that appears to be the conclusion of the majority opinion,
for it declares that the prohibition “must extend to both the actor
and the act if the intended result is to be accomplished.” But the
prohibition itself does not so provide. The Legislature did not
declare that if any thing should be done in violation of the pro-
hibition it should be null and void. And we perceive no support
either in reason or authority for a conclusion that it was the legis-
lative intent that this prohibition should be enforced by a sacre-
fice of the rights of innocent parties, the language of the prohibi-
tion itself not so providing.

If the prohibition extends to the act as well as the actor, as the
majority opinion holds, how shall that theory be applied in a case
where such prohibited counsel acts with other counsel? Would this
writ have been subject to abatement just the same had Judge Pike
acted only in conjunction with some other counsel in its prepara-
tion? An affirmative answer would be in accord with the reasoning
cf the opinion. But it does not seem to us that a construction of
the prohibition which leads to such results is justifiable.

We are of the opinion that the plaintiff’s writ should not have been
quashed. It had been issued by the court itself, under its seal and
teste, signed by its clerk, and served and returned to the court as
directed. It was before the court as its own legal process, com-
plete and sufficient in every particular, and should not have been
quashed as a nullity simply because one forbidden to act as counsel
in the case had in fact acted in the preparation of the writ.
The plaintiff was innocent. It was unaware that its counsel, Judge
Pike, was prohibited, if he was, to act for it. The plaintiff was
without any fault in the premises. It was in fact represented in
court, before the writ was quashed, by other counsel, C. B. & E. C.
Donworth, who requested that the writ be adjudged good and the
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defendant be required to answer over, but that request was denied.
As we have pointed out the plaintiff’s writ was admittedly sufficient
and entered in the court having jurisdiction of the action. We
think it was the plaintiff’s legal right to have its writ remain in
court, and to be permitted to prosecute its action either in person
or by other counsel, at least. Holding otherwise, and that the
plaintiff should be turned out of court, with costs against it, under
the circumstances disclosed in this case, is we think a decision out
of harmony with those sound and liberal principles which underlie
and promote the present-day progress and advancement in judicial
procedure.,

It is therefore our opinion that the exceptions should be sus-
tained.

Mg. Justice HaLEY and Mgr. JusTicE MapiGan concur in this
dissent.

Rumrorp & MEexico Bringe DistricT vs. MExIco BRIDGE COMPANY.
Oxford. Opinion August 10, 1916.

Constitutionality of bridge acts and water districts.  County clerk and
clerk of Supreme Judicial Court. Notices for special
meetings. Right of appeal. Taking
property by eminent domain.

The act of incorporation of the plaintiff district provided that it should take
effect when approved by a majority vote of the legal voters of the two
sections of the district, voting separately at special meetings, to be called,
warned, and conducted according to the law relating to municipal elec-
tions; that if disapproved by one section, it should still be effective as to
the other; that the district should have authority to take the property of
the defendant by the right of eminent domain, by petition therefor to the
county commissioners; that the county commissioners should fix the
valuation of the property and file their report “in the clerk’s office for the
county of Oxford;” 'that a justice of the Supreme Judicial Court, in
term time or vacation might confirm, reject or recommit the report;
that the procedure, and all subsequent proceedings and right of appeal
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thereon should be had under the same restrictions, conditions and limita-
tions as are by law prescribed in the case of damages by the laying out of
highways.

The district took the property as provided by the act. The county commis-
sioners fixed the value of the property, and filed their report in the office
of the clerk of the Supreme Judicial Court for Oxford County.

Upon proceedings to determine the validity of the proceedings, it is

Held:

1. That the act is constitutional.

2. That the requirement that the special meetings of the two sections
should be warned according to the law relating to municipal elections was
complied with when they were warned in accordance with the statutory
provisions for warning town elections, )

3. That the act, being approved by one section, became effective as to that
section.

4. That the report of the county commissioners was properly filed in the
office of the Clerk of the Supreme Judicial Court.

5. That the act gave the Bridge Company a right of appeal from the award
of the county commissioners, to be exercised within the time limited by
statute in case of assessment of damages occasioned by the laying out of
highways.

6. That in case of a seasonable appeal, further action upon the report of the
county commissioners by a justice of the Supreme Judicial Court should
be stayed until the amount of damages is determined on appeal.

7. That, if no seasonable appeal be taken, hearing is to be had on the
affirmance, rejection or recommital of the report, as provided by the act.

Proceedings under chapter 166 of Private and Special Laws of
Maine, 1915.

Case stated in opinion.

Lucian W, Blanchard, for plaintiff. }

Bisbee & Parker, for defendant.

SitriNGg: Savacg, C. J., CornisH, KiNg, Birp, HaLEY, PHIL-
BROOK, JJ.

SAavagg, C. J. By chapter 166 of the Private and Special Laws
of 1915, the plaintiff district, which includes that part of Rumford
known as the Rumford Village Corporation, and certain described
territory in Mexico, was incorporated as a public municipal cor-
poration for the purpose of acquiring by the exercise of the right
of eminent domain, or by purchase, the toll bridge, approaches and
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toll house, and franchises of the defendant. It was provided that
the act should take effect when approved by a majority vote of the
legal voters of the two sections of the district, voting separately at
special meetings, to be called for the purpose. It was further pro-
vided that if the voters in the Rumford section should refuse to
approve the act, and the voters in the Mexico section approved it,
the act should apply to the Mexico section only. Meetings were
held in the two sections. The Rumford section refused to approve
the Act. The Mexico section approved it. Thereupon, the munici-
pal officers of Mexico, as provided in the Act, organized the plain-
tiff corporation by appointing trustees.

By section 5 of the Act, the district was authorized to buy, and
the company to sell, the bridge property. The district was also
authorized to acquire the property by the exercise of the right of
eminent domain. If the parties should agree upon the terms of
purchase, no further statutory proceedings were necessary. But
if not, the procedure for acquiring the property was prescribed by
section 6, That section provided that in case the parties failed to
agree upon the terms of purchase, the district might take the prop-
erty “by petition therefor to the county commissioners of Oxford
county ‘wherein said company and its mortgagees shall be parties
defendant.” The parties did not agree upon terms of purchase,
and the district filed its petition to the county commissioners, as
provided by section 6, and thereby took the bridge property. And
the proceedings so far, since, have been under section 6. This the
record clearly shows.

Section 6 further provided that: “Such petition shall not be
dismissed after filing, but may and shall be amended in any manner
required to enable the court to make all necessary decrees thereon.
The county commissioners of Oxford county shall, after due notice
and hearing, fix the valuation of said toll bridge, approaches, toll
house and franchises of said defendant company at what they are
fairly and equitably worth. . . . The report of the commis-
sioners of Oxford county shall be filed in the clerk’s office for the
county of Oxford within three months after their hearing and
determination. After said report is so filed, any single Justice of
the supreme judicial court, either in term time or vacation, after
notice and hearing, may confirm or reject said report, or recommit
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it, if justice so requires. The award of the county commissioners,
or committee in case of an appeal, shall be conclusive as to valua-
tions.”

The county commissioners assessed the damages on February 15,
1016, and filed their report in the office of the clerk of the supreme
judicial court for Oxford county. At the following March term
of that court, the defendant filed a motion to dismiss the report
for three reasons, namely :—First, because the Act is unconstitu-
tional and void; secondly, because the Act never became operative,
inasmuch as that section of the district, known as the Rumford
Falls Village Corporation never approved, nor refused to approve,
the Act; and lastly, because the commissioners’ report was illegally
and improperly filed in the office of the clerk of the supreme judicial
court. At that stage of the proceedings the case was reported to
this court. If the Act is unconstitutional, or inoperative, or if by
failure to have the report filed in the proper office, the plaintiff has
lost the benefit of the proceedings, the cause must be dismissed.
Otherwise it must be remanded for further proceedings in accord-
ance with the statute.

1. That the Act is constitutional, we entertain no doubt.
Whether the public exigency requires the taking of private prop-
erty for public uses is a legislative question, the determination of
which by the legislature is final and conclusive. Whether the use
for which such taking is authorized is a public use is a judicial
question for the determination of the court. Kennebec Water Dis-
trict v. Waterville, 96 Maine, 234; Brown v. Gerald, 100 Maine,
351; Bowden v. York Shore Water Co., 114 Maine, 150. In this
case the Legislature has determined that a public exigency exists.
And that the use of a bridge as a part of a highway is a public
use admits of no debate. In all legal aspects, bridge districts are
like water districts. They are all public municipal corporations.
They all hold their property for public uses, and may, when author-
ized by the Legislature, take private property for such uses, by
exercising the right of eminent domain. The case of Kennebec
Water District v. Waterville, supra, is entirely analogous to the
case at bar, and the doctrines declared in that case are controlling
in this one.
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2. The contention that this Act never became operative is based
upon the claim that that section of the proposed district, known as
the Rumford Falls Village Corporation has never legally approved,
or refused to approve, the Act. It is properly urged that some
action on the part of that section, either to approve, or to refuse
to approve, was made, by the Act itself, a prerequisite to its becom-
ing operative. It is admitted that a meeting of the voters in the
Rumford Falls Village Corporation was called and held, and that,
by a majority vote, approval of the Act was refused. But it is
claimed that the meeting was not legally warned. The Act pro-
vided that the meetings should be called respectively by the select-
men of Mexico, and the assessors of the Village Corporation, and
that they should be “called, warned and conducted according to
the law relating to municipal elections.” A similar phrase is found
in many of the charters for water districts, which were submitted
to the voters for approval. In Kittery Water Dist. v. Water Co.,
103 Maine 25, it was held that, under a similar provision, Chapter
4 of Revised Statutes relating to town elections applied and con-
trolled. But the defendant urges that the Village Corporation
was itself a municipal corporation, and contends that, by clear
implication, the Legislature intended that the meeting in the territory
cf that corporation should be warned according to the law relating
to that corporation, namely, its special charter. The charter of
the Village Corporation requires that a copy of a notice of a meet-
ing of the corporation shall be published in some newspaper “seven
days at least, before the time appointed for such meeting.” The
statute relating to town elections does not require any such publi-
cation. In this case, such a notice was published, but only two days
before the meeting. And this is the only infirmity suggested. It is
not claimed that the meeting was not warned in all respects accord-
ing to the laws relating to town elections.

We think the defendant’s contention is not tenable. First, it
may be observed that if the Legislature intended that the meeting
within the Village Corporation should be warned according to its
special charter, it did not say so, at least, not expressly. There
is a general law for warning town meetings. There is this special
law for warning meetings of this corporation. Had the Legisla-
ture intended that the special method should be used rather than



Me.] RUMFORD & MEXICO BRIDGE DIS. . MEXICO BRIDGE CO. 159

the general one, we should naturally expect it to say so. Again,
the Act uses the same language with reference to warning the
meeting in Mexico, and the meeting in Rumford. It used a single
phrase applicable to both. So far as words go, both meetings were
to be warned in the same manner, namely, “according to the law
relating to municipal elections.” That required the meeting in
Mexico to be warned according to the law relating to town elections.
Kittery Water Dist. v. Water Co., supra. Was the Rumford sec-
tion required by the same language to employ a different method?
We do not think the language is open to such a construction. What
the Legislature has joined we are not at liberty to sunder.

3. Section 5 of the Act required that the report of the county
commissioners should “be filed in the clerk’s office for the county of
Oxford.” The report was in fact filed in the office of the clerk of
the supreme judicial court. The defendant contends that “clerk’s
office” means the office of the county clerk, or clerk of the county
commissioners, and therefore that no report has yet been filed in
accordance with the Act. Since the clerk of the supreme judicial
court is ex-officio county clerk, R. S., ch. 8o, sect. 6, and the same
office suffices for him in both capacities, the objection seems tech-
nical. Yet we are not disposed to say that it is of no importance.
The duties of the clerk in the two capacities are entirely distinct,
and his records separate and independent. Though only one person,
property is sought to be taken away from its owner by condemna-
tion proceedings, all the acts prescribed by statute as necessary to
be done, must be done, or the proceedings are void.

We think, however, that the report was filed in the right clerk’s
office. The county commissioners did not act strictly as such. They
were a special tribunal created by the Act. When their report was
filed they had nothing more to do with the matter. All subsequent
proceedings were to be had in the supreme judicial court. A Justice
of that court had jurisdiction to affirm, reject or recommit their
report. It would be a singular situation indeed for a judge of one
court to be acting upon a report filed and pending in another court.
The Act evidently intended that the report should be filed in the
office of the clerk of the court which was to act upon it.
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In reaching this conclusion, we have not overlooked section 3
which provides that—“If said bridge company and said district
shall not mutually agree upon the sum to be paid therefor, either
party upon petition to the county commissioners of the couny where
said bridge, approaches, and toll house are situated may have
damages assessed by them. The procedure, and all subsequent pro-
ceedings and right of appeal thereon shall be had under the same
restrictions, conditions and limitations as are or may be by law
prescribed in the case of damages by the laying out of highways.”
It is by reason of this section that the defendant contends that the
report should have been filed in the office of the county clerk. But
as we have said, the record shows clearly that the proceedings have
been had under section 6, and that section we have construed to
require the filing of the report in the office of the clerk of the
supreme judicial court.

It is expedient to notice one more question, since the case must
go back for further proceedings. The defendant claims that it has
the right to appeal. The petitioner denies the right. The statute
1s somewhat crudely and clumsily drafted. It is not easy to con-
strue all the provisions so as to make them harmonious, But the
intendment of the Act is, we think, reasonably certain. Although
the procedure is prescribed by section 6 which does not expressly
include a right of appeal, section 3 cannot be disregarded. That
section recognizes the right of appeal. Even section 6 inferentially
recognizes it by its reference to the award of a “committee in case
of appeal.” We think it evident that the Act was intended to give
the defendant a right of appeal, to be exercised subject to the limita-
tions of time prescribed by section 3. And that section expressly
made the right of appeal subject to the limitations prescribed in
the case of damages by the laying out of highways.

To sum up, we hold that the bridge district act is constitutional
and operative; that the plaintiff district has been legally organized;
that it has taken the proper steps for taking the bridge property,
and for having the valuation fixed; that the report of the county
commissioners was properly filed, and that thereupon the defendant
had the right of appeal to be exercised seasonably within the statu-
tory limitation. '
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Whether the right of appeal has been exercised at all, and if so,
whether it was done seasonably, are not made to appear in the
record. If a valid appeal be taken, further proceedings on the
report should be stayed until the amount of damages is determined
on appeal in accordance with the statute in case of land damages
in road cases. If no appeal be taken, hearing is to be had on the
affirmance or rejection of the commissioner’s report, as provided in
section 6. A

Remanded for further proceedings
in accordance with the opinion.

ErNEST W. Wo0O0STER 7s. ALLEN A. FiskE.
Hancock. Opinion August 16, 1916.

Dedication of land to public use. Presumptions as to permissive use of
way. Private and Public ways.

~ Action of trespass quare clausum to recover damages for injury to the
plaintiff’s land in the town of Hancock.

Held:

1. The jury found that the road in question was a public way, and in so
finding erred. The instances of use of the road from all the witnesses
during its history are confined to individuals having private interests in
adjoining lots, and by sportsmen, and such use was not made by any of
these as travellers as of right, but privately, and the contrary not appear-
ing, presumably by permission. There is no evidence that ordinary travel
ever passed over the road from one end to the other, or that it was ever
dedicated to public uses, or that any owner of the land ever assented to
its use for public purposes, as a public way.

2. Dedication exists only when so intended by the party, and permissible
use does not prove it.

3. Where there has been a cessation for twenty years, unexplained, to use
a way originally acquired by use, it is regarded as a presumption, either
that the former presumptive right has been extinguished in favor of
some adverse right, or, when no such adverse right appears, that the
former has been surrendered, or that it never existed.

VOL. CXV II



162 WOOSTER 7. FISKE. [115

Action of trespass quare clausum. Plea, general issue and brief
statement claiming right of way. Verdict for defendant. Plaintiff
filed motion for new trial. Motion sustained. New trial granted.

Case stated in opinion.

Hale & Hamlin, for plaintiff.

William E. W hiting, for defendant.

SitTiNGg: Savagg, C. J., CornisH, KiNng, HaLey, Hanson, PHIL-
BROOK, J]J.

HansonN, J. This is an action of trespass quare clausum to
recover damages for injury to the plaintiff’s land in the town of
Hancock, in which the plaintiff claims that the defendant “with
his cattle and team wagon did trample, cut up and injure the
said land.” The jury found for the defendant, and the case is
before the court on the plaintiff’s general motion for a new trial.

The plaintifi’s land consists of one hundred and thirty acres, of
which about twelve acres are now under cultivation as a {ruit
farm; the rest of the lot is covered with growth of various sizes,
but mainly second growth. The easterly side line of the land is
parallel with the Maine Central Railroad right of way at Washing-
ton Junction in the town of Hancock. The county road leading
from said Junction to Ellsworth crosses the southwesterly corner
of the plaintiff’s land, and passes the cultivated portion mentioned.
The case shows that for at least seventy years, and dating back to
the time when the whole lot was wild land, there was a road run-
ning from the southwest corner, across the land, to the northeast
corner, and for a period nearly if not quite as long, a branch road
from the center of the lot to the northwest corner thereof. The
branch road led to the defendant’s land, a smaller lot adjoining the
plaintiff’s and containing thirty-one acres. The defendant’s land
was north of the county road about one-half mile, and he could
reach the county road either by using the road hereinbefore
described, or by another similar road extending westerly from his
lot to the county road. The origin of the first named road is in
doubt. It is not disputed that early in the last century the road led
to a small water mill near the northeast corner of the land. The
character of the road, as appearing from the evidence, is similar to
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all winter roads running through wild lands, where from time to
time work has been resumed in winter, with occasional use in
summer by sportsmen, and by settlers hauling hay in the fall. It
is apparent that until the plaintiff made some improvements within
the last seven years, the road had not been repaired by any person
for fifty years at least. The defendant has occasionally used the
road since he purchased his lot in 1913, admits the acts complained
of, and justifies under the following brief statement: “that he was
rightfully upon the premises, and had a right to use the road
under and by virtue of a public right of way . . . and
fallmg in this that he still had a right to use sald premises
under and by virtue of a private right of way.”

The history of the case shows that the defendant’s predecessor,
one Keefe, first occupied this lot, and built a house thereon in 1856,
and tilled and cultivated three or four acres of land; that for a
period of six years, Keefe and the members of his family used the
road .in question for all purposes, with team and on foot. Keefe
sold to Mrs. Celia Larkin in 1864. It appears too that about the
year 1856, the mill mentioned above was abandoned, but from
earliest times the road has been used by sportsmen in each year, and
by owners of adjoining lots, to pass over with hay in summer and
hay and wood in winter, with lumber from the mill, and with logs
from other lots, but so far as the defendant’s lot was involved, after
1864, to 1903, it was practically abandoned for a period of thirty-
eight years, the houses on the lot were also abandoned and torn
down, and as evidence of such abandonment, and the lapse of time,
it appears from witnesses on both sides that trees ten and twelve
inches in diameter are growing in the cellar of one of the houses.

Mr. John O. Keefe, son of the former owner of defendant’s lot,
throws much light upon the question involved. He said, among
other things: “I shall be seventy-seven my next birthday. Father
built there in 1856,” adding that the family lived there six years,
and moved off in 1861. Questioned further as to how he went to
his farm, he said: “Well, that depended upon what we was going
with; if we had a team we went in by the Bachelder (plaintiff’s)
place; if we walked we went out across by the cemetery,” the latter
way being a way leading southwesterly from his own lot and meet-
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ing the highway north of the first described road. “Q. And then
the other road that circled around by Simmons pond came in by
another point, or did it join it somewhere? A. That has been put
on there since I sold the land; I sold the land to Larkin in 1864,
and there wasn’t enough on it then to get a one horse load of wood
off that thirty-one acres of land; it has all growed up since that
time.”

The next cutting on the lot was in 1903, and no other use or
occupancy of the defendant’s land, or land adjoining, appears in
the thirty-eight years, except such use as one Soucier made of the
Higgins farm, so called, a use unexplained, at a date not fixed by
witnesses, but for all practical purposes established by the growth
of the trees in the cellar above named on which his house stood.

The facts are substantially as stated, and upon the issue raised,
the presiding Justice instructed the jury that there was no evidence
to prove that the road was a private way. The jury upon the
remaining issue found that the road in question was a public way,
and in so finding erred. The instances of use of the road from all
the witnesses during its history are confined to individuals having
private interests in adjoining lots, and by sportsmen, and such use
was not made by any of these as travelers as of right, but privately,
and the contrary not appearing, presumably by permission. There
is no evidence that ordinary travel ever passed over the road from
one end to the other, or that it was ever dedicated to public uses,
or that any owner of the land ever assented to its use for public
purposes, as a public way, Dedication exists only when so intended
by the party, and permissible use does not prove it. White v.
Bradley, 66 Maine, 254 ; City of Cincinnati v. The Lessee of White,
6 Peters, 431 ; Sevey’s Case, 6 Maine, 118; Bangor House v. Brown,
33 Maine, 309. Cole v. Sprowl, 35 Maine, 161 ;State v. Wilson, 42
Maine, 9. See Washburn on Real Property, 6th Ed., Sec. 1263;
Lyon v. Hamor, 73 Maine, 56 ; Words and Phrases, 1908 ; Anderson
v. Dyer, 107 Maine, 342.

Tt is well settled that where there has been a cessation for twenty
years, unexplained, to use a way originally acquired by use, it is
regarded as a presumption, either that the former presumptive
right has been extinguished in favor of some other adverse right,
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or, where no such adverse right appears, that the former has been
surrendered, or that it never existed. Washburn on Real Property,
Vol. 2, Sec. 1274 ; Farrar v. Cooper, 34 Maine, 304.
The entry will be,
Motion sustained.
New trial granted.

CuARLES H. RoBiNsoN vs. EpwaArD CHASE.
York. Opinion August 22, 1916.

Reference under Rules of Court. Revised Statutes, Chapter 84, Section
136, interpreted. Waiving of terms of Statute.

A referee, under a rule of court, has full authority to allow, disallow or
limit costs to the prevailing party.

Action of assumpsit on account annexed to recover for work and
labor done and materials furnished. Writ entered in Supreme
Judicial Court, York county, Maine, May term, 1915. Defendant
filed plea of general issue and at the same term the matter was
sent to a referee and a writ of reference duly issued. After hearing
both parties, referee reported a certain sum due plaintiff, but in
the same finding disallowed the plaintiff or his witnesses any fees or
costs for the hearing. Objections were filed by plaintiff to said
report, and upon an agreed statement of facts, case reported to
Law Court for determination on the question of costs. Report of
referee accepted. Judgment for plaintiff on the report.

Case stated in opinion.

John G. Swmith, for plaintiff.

E. S. Titcomb, for defendant.

S1TTING: SaAvagg, C. J., CornisH, King, Birp, HALEY, PHILBROOK,

JJ.
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Savagg, C. J. This case was heard by a referee under a rule of
court. The referee’s award was in favor of the plaintiff; but he
awarded that “no costs be allowed and taxed for attendance of
plaintiff and for his witnesses at the hearing.” The plaintiff
objected to the acceptance of the report of the referee in so far
as the referee had disallowed costs for his witness fees. Thereupon
the case was reported to this court for its determination of the
question of costs.

It is the settled rule in this State, that a referee under a rule of
court, without limitation or restriction, has full authority to allow,
disallow or limit costs to the prevailing party. Brown v. Keith,
14 Maine; 396 ; Hatch v. Hatch, 57 Maine, 283 ; Morse v. Morse, 62
Maine, 443; Nutter v. Taylor, 78 Maine, 424. The rule is of long
standing. While Maine was still a part of Massachusetts, this
question was considered by the supreme judicial court of the com-
monwealth in Nelson v. Andrews, 2 Mass.,, 164 (1806). The
justices delivered their opinions seriatim, The justices were agreed
that referees under a rule of court were authorized to make award
respecting costs. Parker, J., said: The practice has uniformly
prevailed and been acquiesced in. Sewall, ], said: It is sufficient
that the practice here has been constant and uniform, and has been
recognized by the Legislature. Sedgwick, J., said: In practice
referees have uniformly awarded respecting them, sometimes for
the whole, sometimes for part, and sometimes for none; and this
practice has been sanctioned by the court. The statute gives no
express authority to the referees for this purpose, but it clearly
supposes such authority to exist. Parsons, C. J., said: This prac-
tice is of so long standing that it cannot now be shaken, if we were
so disposed. But the practice may be considered as beneficial.
There may be reasons respecting the allowance of costs, which in
the minds of referees would very properly have weight, although
they could not be admitted in a court of law. It may appear to
them that a creditor has unduly harassed his debtor for a trifling
demand, or has brought his action before the cause of action accrued.
Many other reasons may be conceived. It was therefore both legal
and expedient that these referees should take the subject of costs
into consideration, and make their award concerning them.
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In the case of Nelson v. Andrews, just cited, the reference was
of the suit and all demands between the parties. But the rule is
the same when only a suit is referred. Bacon v. Crandon, 15 Pick.,
79
The plaintiff, however, says that if the practice is so settled, it is
settled wrong, and in violation of the statute which provides that,
in all actions, the party prevailing recovers costs, unless otherwise
specially provided. R. S, ch. 84, sec. 132. To this contention
there are two answers. The first is that the parties may waive the
statute. A reference can be made only by agreement. The parties
choose their own tribunal. Piscataquis Savings Bank v. Herrick,
100 Maine, 494. The settled practice gives to that tribunal the
auhority to determine the question of costs. By agreeing to the
reference the party submits to that authority, and waives his statu-
tory right. The second answer is that the authority of referees to
determine costs is recognized by the statute. R. S., ch. 84, sect. 136.
By this statute it is provided that “on reports of referees, full
costs may be allowed, unless the report otherwise provides. This
language plainly implies that a referee may determine the question
of costs. It was so held, in effect, in Brown v. Keith, supra.

It follows, then, that the referee in this case had authority to
disallow the plaintiff’s costs in whole or in part. His report is final
and must be accepted.

Report of referee accepted.
Judgment for plaintiff on the report.
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CasavaNT & CroutiEr CoMPANY ws. MIKE SMITH.
Kennebec. Opinion September 9, 1916.

Affidavits under Revised Statutes, Chapter 114, Section 2. Writs.

Action of assumpsit with capias writ, Casavant & Cloutier Company being
named as the plaintiff or creditor. The oath or affidavit which the Statute,
R. S, ch. 114, scct. 8, required as a prerequisite to an arrest upon a writ
was made by G. A. Cloutier, who described himself in the affidavit as
“clerk of the Casavant & Cloutier Company, and its agent and manager.”
The Statute provides that such oath or affidavit may be made by an
agent or attorney of the creditor.

Upon a motion to dismiss for want of sufficient affidavit,

Held:

1. That on a motion to dismiss, the statements in the affidavit must be
taken to be true,

2. That it sufficiently appears on the face of the process that the Casavant
& Cloutier Company, mentioned in the affidavit, is the creditor company
named in the writ.

Defendant was arrested on a capias writ under Revised Statutes,
chapter 114, section 2; writ returnable to superior court, Kennebec
county. Defendant’s counsel filed motion that writ be quashed,
alleging that the affidavit which was attached to said writ did not
comply with the terms or wording of the statute. Motion over-
ruled. Defendant filed exceptions. Exceptions overruled.

Case stated in opinion.

Benedict F. Maher, for plaintiff.

Williamson & McLean, for defendant.

SitTiNGg:  Savack, C. J.,, CornisH, King, Birp, HarLey, Puir-
BROOK, JJ.

Savace, C. J. The statute, R. S., ch. 114, sect. 2, provides that
under some conditions a debtor may be arrested on civil process,
and held to bail, if the creditor, his agent or attorney makes oath
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before a justice of the peace, to be certified by the justice on said
process, that he has reason to believe and does believe that such
debtor is about to depart and reside beyond the limits of the State.
with property or means of his own exceeding the amount required
for his immediate support, and that the demand sued or the prin-
cipal part thereof, amounting to at least ten dollars, is due to him.

Such an oath was certified on the writ in this case and the
defendant was arrested thereon. When the writ was returned to
court he seasonably filed a motion to dismiss the action for want of
a sufficient affidavit on the writ. The motion was overruled and the
defendant excepted.

On a motion to dismiss for want of sufficient allegation or state-
ment in the affidavit, the statements in the affidavit must be taken
to be true so far as they go. Hunter v. Heath, 76 Maine, 219;
Rines v. Portland, 93 Maine, 227 ; Hurley v. South Thomaston, 101
Maine, 538. The question, then, is whether the affidavit on the face
of it is sufficient.

The affidavit in this case is questioned in only one particular.

t reads, so far as we need to quote it, as follows: “I G. A.
Cloutier, clerk of the Casavant & Cloutier Company and its agent
and manager, make oath and say,” etc. The statute prescribes
that the oath may be made by an agent or attorney of the creditor.
When the creditor is a corporation the oath must be by agent or
attorney. The affiant describes himself as agent or attorney, and
these words afford a presumption of his authority to make the oath.
Lewiston Codp. Soc. v. Thorpe, g1 Maine, 64.

In the writ the plaintiff is described as “Casavant & Cloutier
Company, a corporation.” And the contention of the defendant is
that the words in the certificate “clerk of the Casavant & Cloutier
Company, and its agent and manager” do not identify this company
as the corporation, Casavant & Cloutier Company, which is the
plaintiff. It is argued that the certificate leaves it uncertain whether
the affiant was clerk of the plaintiff corporation, or, it might be, of
a partnership of the same name, and that there should be some more
definite connection, by reference, between the party named in the
writ and the one named in the certificate.

We are unable to concur in this view. It is too narrow. It is true,
as argued, that the provisions of the statute must be strictly com-
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plied with. Mason v. Hutchings, 20 Maine, 77; Bailey v. Carville,
62 Maine, 524. And compliance must appear on the face of the
certificate. Nothing required by statute is to be left to inference.
And, of course, it must appear that the creditor named in the cer-
tificate is the creditor named in the writ. Though not specifically
required by the statute, this must necessarily be so. Otherwise the
process is not fair on its face. It does not show an oath by the
creditor, or his agent or attorney.

Now in the first place, we think it sufficiently appears in the cer-
tificate that that Casavant & Cloutier Company was a corporation.
Cloutier in the affidavit says he was “clerk of it, not a clerk
employed by it.” He says that he was “Us agent and manager.”
This language is appropriate to a corporation, but not necessarily so
to a partnership. And it should be so construed.

Here, then, we have a writ in which a corporation, Casavant &
Cloutier, is plaintiff. Upon that writ it is certified that the affiant,
Cloutier, is clerk, agent and manager of the Casavant & Cloutier
Company, a corporation. The two designations in the same lan-
guage are parts of the same process. To hold, under a motion to
dismiss, that it does not thereby sufficiently appear that both desig-
nations refer to the same corporation would, we think, be putting
too fine a point upon it. It is too technical. And technicalities are

not favored.
Exceptions overruled.



Me.] MORGAN ¥. AROOSTOOK VALLEY RAILROAD CO. 171

ARLINE BLANCHE MorGAN, by Claude S, Morgan, her Father and
Next Friend,

vs.
AR00STOOK VALLEY RAILROAD COMPANY.
Aroostook. Opinion September 9, 1916.

Negligence of parents or guardians being imputed to child who suffers
thereby.  What is ordinary or reasonable care. What is
reasonable or ordinary care upon the part of
parents or legal custodians of children.

1. It is the duty of the driver of an electric street railway car to keep a
reasonable look out ahead and to exercise a vigilance in his outlook ac-
cording to the circumstances reasonably to be expected in the section
through which his car is passing. To be reasonable, the care must be
commensurate with the risks and dangers which there is reason to appre-
hend.

2. A duty devolves upon the parents or legal custodians of a child to
exercise reasonable care in protecting it and keeping it off the streets and
other places of danger. In case of failure to exercise such care, the neg-
ligence of the parents or custodians is imputable to the child who suffers
injury thereby,

3. The evidence warranted the jury in finding that the defendant’s motor-
man was negligent, and that the plaintiff’s parents exercised reasonable
care.

Action on the case for the alleged negligence of defendant.
Defendant pleaded general issue and brief statement, alleging that
the plaintiff was not in the exercise of due care at the timne when
the injuries complained of were received. Verdict for plaintiff in
sum of sixty-five hundred dollars. Defendant filed motion for new
trial. Motion overruled.

Case stated- in opinion.

Cyrus F. Small, and Powers & Guild, for plaintiff.

John B. Roberts, C. F. Daggett, and W. R. Pattangall, for defend-
ant.
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S1TTING: Savacg, C. J., CornisH, KiNg, Birp, HALEY, PHILBROOK,

JJ.

Savage, C. J. The plaintiff, a child less than two years old, was
run over and seriously injured by an electric motor engine on the
defendant’s road, and brings this action to recover damages, on
the ground of alleged negligence. The verdict was for the plaintiff,
and the case comes before this court on the defendant’s motion for
a new trial. The only grounds of non-liability argued are that the
defendant’s servants operating the motor were not negligent, and
that the negligence of the child’s parents should be imputed to her
as contributory negligence.

1. The defendant’s negligence. The evidence shows that the
accident happened on Roosevelt Avenue, in the village of Caribou,
in front of the plaintiff’s home. The following sketch will help to
understand the situation.

PN

a. POl‘ﬂt of acc 1cl enné

The defendant’s track crosses Washburn avenue and proceeds
thence northeasterly by a nine degree curve, on a fill from four to
six feet high, to Roosevelt avenue, which it enters about one hun-
dred feet westerly from its junction with Washburn avenue. The
plaintiff was in the street on the defendant’s track. The motor,
hauling three or four freight cars, was proceeding easterly to the
station in Caribou, at a speed of from ten to fifteen miles an hour.
Upon the motor was a motorman, a trolleyman, and the head
brakeman. The evidence warranted the jury in believing that the
motorman had a plain view of the spot where the accident occurred
all the time after he passed Washburn avenue until he was so near
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that the front of the motor obstructed the view. The point where
this clear view began was about 438 feet from the point of the
accident. This distance was traversed in thirty seconds, if the train
was going ten miles an hour as the defendant claims, or twenty
seconds, if going fifteen miles an hour as the plaintiff claims. This
shortness of time might lead a jury to believe that the motorman
might at any time within that period have seen the plaintiff about
or upon the track, if he had been looking; that is, the time was so
short that the child could not have come from any place out of view
in that time. Two of the men on the motor, the trolley man and
the head brakeman, saw her on the track. Each says that he noticed
that the motorman was looking ahead, and therefore said nothing
to him, until the danger was exceedingly imminent, when each says
he “yelled” to the motorman. This aroused the motorman to a
sense of the situation, and he then first saw the child. He says she
was then fifty feet in front of him. It is conceded that from that
time he did everything in his power to stop the train, but it was
too late.

The motorman’s excuse is that as he sat in the cab his view of
the point of collision, the place where the child was, was obscured
part of the way around the curve by the framework of the cab.
There was a window in front of him, and one on his right hand
out of which he could look. But he says that the framework between,
that is, the corner of the cab prevented his seeing all that was in
front of him at all times. This is of course true if he sat perfectly
still, and moved his head neither to the right or the left. But the
jury might have thought that the exercise of reasonable care under
the circumstances required him to move his head so as to obtain a
view of possible dangers before him, if he could not see them
otherwise. At any rate, we think so. He was approaching a street,
and was to cross it. The very situation made it a place of possible
danger. The proximity of its junction with another street made it
more so.

The defendant’s brief states the law correctly when it says. “It
is the duty of the driver of an electric street railway car, consistent
with due care, to keep a reasonable lookout ahead and to exercise
a vigilance in his outlook according to the circumstances reasonably
tc be expected in the section through which the car is passing.”
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While the driver is holden only to the exercise of reasonable care,
what is reasonable care depends upon the circumstances. To be
reasonable the care must be commensurate with the risks and dan-
gers which there is reason to apprehend. The quantum of care
required varies according to the situation. This doctrine is settled,
and it is unnecessary to cite authorities.

It is urged that it was the duty of the motorman in approaching
the crossing of a street, and especially when near a junction of
streets, to be on the lookout for teams or travelers upon the streets
coming from one direction or the other, and that he could not be
looking in all directions at once. This is all true. But by a slight
movement of his body he could have looked in all directions, naot
at once, but in much less time than it takes to write it. It was the
work of only an instant. His motor car was so gonstructed as to
give him a sweeping view, if he moved himself so as to take it.
The jury were warranted in finding that the motorman was negli-
gent in failing seasonably to look ahead on the line of the track, to
the point where the child was. Had he done so the accident could
easily have been prevented.

2. Contributory negligence of the parents. It seems to be con-
ceded that this child, less than two years old, was not of sufficient
age to exercise any care under any circumstances. And we think
it should be so declared as a matter of law. This being so, the
action cannot be defeated by the plaintiff’s own conduct. But in

“such a case a duty devolves upon the parents or legal custodians of
a child to exercise reasonable care in protecting it and keeping it
off the streets and other places of danger. And in case of failure to
exercise such care, the negligence of the parents or custodians is
imputable to the child who suffers injury thereby. But parents are
holden only to the exercise of reasonable care. And what is rea-
sonable care depends upon the facts and circumstances, and some-
time in part, even, upon the financial condition of the family.
No exact rule can be laid down. These principles were carefully
considered and declared, and the authorities collated and discussed,
in Grant v. Bangor Ry. & El. Co., 109 Maine, 133, and require no
further elaboration.

The house of Mr. Morgan, the plaintiff’s father, fronted on Roose-
velt avenue. The yard surrounding it was enclosed by a wire fence
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made to keep the plaintiff, and another child a little older, off the
street. Apparently when made it was child tight. There were three
gates, one opening upon the street, and they were so fastened that
the children could not open them. After the accident the father
discovered one place where the earth underneath the fence had
fallen away so that a child by pressing out the wire netting could
crawl out under. But this was not known before. Prior to the
accident the plaintiff had been playing in the yard. The mother
was washing in the shed at the rear of the house. A few minutes
before the accident the groceryman came, and when he left the
mother says she went out to see that he fastened the front gate
and to see if the other gates were closed. The mother says further
that not more than five minutes before the accident the plaintiff
came to the shed and wanted her coat put on, and that a neighbor
who was there put it on for her, and that the plaintiff then went
out, and was not seen again. Two of the train crew say that the
front gate was open at the time of the accident. How the plaintiff
got out is not known. The defendant in argument suggests that
the stories of the mother and the trainmen may all be true, and
that the neighbor left the gate open as she went in. But it urges
nevertheless that it was negligence on the part of the mother to
permit the child to run about unattended so near a dangerous track,
at a time of day when a train might be expected, without knowing
that the gates and fences were so arranged that the child could not
stray away,

Upon the evidence, the question whether the mother exercised
reasonable care was for the jury, and we think their conclusion in
the affirmative is sustainable.

One ground of the motion for a new trial is that the damages
awarded were excessive. The plaintiff has lost the fingers of her
left hand. The third and fourth were removed to the wrist joint,
the middle finger to the knuckle joint. The motion of the wrist,
what there is left of it, is impaired and restricted. The left foot
was cut off at the center of the instep. She suffered three surgical
operations. Under these circumstances, we cannot say that the
verdict for $6500 is so large as to require the interposition of the
court.

Motion for a new trial overruled.
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STATE OF MAINE, by Indictment, vs. HowaArp M. LATHAM.
Cumberland. Opinion September 9, 1916.

Demurrer.  Indictments.  Interpretation of Chapter 32, Public Laws
of 1915,

1. There may be different legislative regulations for different localities.
Classes and conditions may differ, but, to be valid, the differentiations or
classifications must be reasonable and based uporr real differences in the
situation, conditions or tendencies of things; otherwise, they offend against
the provision in the Fourteenth Amendment to the Federal Constitution
which forbids the State to “deny to any person within its jurisdiction the
cqual protection of the laws.”

2. Chapter 32 of the Public Laws of 1915, which provides in substance that
purchasers of milk or cream for the purpose of selling, or manufacturing
the same into other products, shall pay the producer semi-monthly, and
that violators of this provision shall be punished by a fine, is class legisla-
tion, is violative of the ‘“equal .protection of the laws” provision of the
Fourteenth Amendment to the Federal Constitution, and therefore is void.

Indictment returned at Superior Court, Cumberland county for
violation of chapter 32, Public Laws of Maine, 1915, said statute
relating to the methods of payment to the producers of milk or
cream by any firm or person purchasing same for the purposes of
re-selling or manufacturing the milk or cream thus purchased.
Respondent filed demurrer to said indictment. Indictment adjudged
good; to which ruling, respondent filed exceptions. Exceptions
sustained. Demurrer sustained. Indictment quashed.

Case stated in opinion.

Jacob H. Berman, County Attorney, for State.

W.K.& A. E. Neal, for respondents.

SirtiNGg:  Savacg, C. J., Cornise, King, Birp, Harry, PHIL-
BROOK, J]J.

SAvaGg, C. J. The respondent stands indicted for a violation of
chapter 32 of the Public Laws of 1915, and the case comes to this
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court on exceptions to the overruling of his demurrer to the indict-
ment.

The statute in question reads as follows: “Every person, firm
or corporation purchasing cream or milk for the purposes of resell-
ing or manufacturing the same into other products, shall pay the
producer, unless otherwise provided for by written contract, semi-
monthly; payment to be madé on the first day of each and every
month for all cream or milk received prior to the fifteenth day of
the preceding month, and payment to be made on the fifteenth day
of each and every month for all cream or milk prior to the first
day of the same month. Whoever violates the provisions of this
act shall be punished by a fine of not less than ten dollars nor more
than fifty dollars.”

The indictment before us is clearly demurrable for want of
sufficiently definite allegations of the time and place of the com-
mission of the alleged offense. But the respondent has not made
that point. The ground of demurrer relied upon is that the statute
upon which the indictment is based is unconstitutional, in that it
denies “the equal protection of the laws” which is guaranteed by
the Fourteenth Amendment to the federal constitution. The
answer of the State is that the statute is the legitimate, constitu-
tional exercise of the police power of the State, which is its inherent
power to establish regulations to promote the public health, safety,
morals, peace, comfort, and welfare, B. & M. R. R. Co. v. County
Comrs., 79 Maine, 386; and that the Fourteenth Amendment does
riot impair the police power of the State.

That the Fourteenth Amendment was not designed to interfere
with the proper exercise of the police power by the State was held
in Barbier v. Connolly, 113 U. S, 26. And the doctrine has been
reaffirmed since in many cases, both in the federal and in the State
courts. It is settled doctrine. State v. Montgomery, 94 Maine, 192;
State v. Mitchell, g7 Maine, 66; State v. Leavitt, 105 Maine, 76.

The statute in question when analyzed appears to be designed to
compel purchasers of a particular product, intended for a particular
use, to pay their purchase debts at particular times on pain of
criminal prosecution, punishment by fine, and, of course, imprison-
ment for thirty days, if the fine is not paid. R. S,, ch. 136, sect. 12.
Whether such a statute, designed to aid in the collection of mere

VOL. CXV 12
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civil obligations by the use of the strong arm of the criminal law
is within the proper exercise of the police power is at least ques-
tionable. Certainly it is not unless the regulation intended be for
the promotion of the public health, safety, morals, comfort or
welfare. As was said by the court in Wyeth v. Board of Health,
200 Mass., 474,—“no other interference of the public to the detri-
ment of an individual is permissible.”

But passing this point without further discussion, we come to a
consideration of the Fourteenth Amendment as applied to this
statute. The Amendment forbids the State to “deny to any person
within its jurisdiction the equal protection of the laws.” It forbids
what is called class legislation. Its meaning and effect, as it relates
to the question now before us, have been fully discussed in the
recent cases of State v. Mitchell, supra, and State v. Leavitt, supra,
and the discussion need not be repeated. In a word, discrimination
as to legal rights and duties is forbidden. 'All men under the same
conditions have the same rights. Diversity in legislation to meet
diversities in conditions is permissible. But if in legislative regula-
tions for different localities, classes and conditions are made to dif-
fer, in order to be valid, “these differentiations or classifications
must be reasonable and based upon real differences in the situation,
condition or tendencies of things. Arbitrary classification of such
matters is forbidden by the Constitution. If there be no real difference
between the localities, or business, or occupation, or property, the
State cannot make one in order to favor some persons over athers.”
State v. Mitchell, supra; Pearsons v. Portland, 69 Maine, 278;
State v. Furbush, 72 Maine, 493 ; State v. Montgomery, 94 Maine,
192; Yick Wo v. Hopkins, 1i8 U. S., 356; Strander v. West
Virginia, 100 U. S., 303; Gulf C. & S. F. R. Co. v. Ellis, 165 U. S,
150; Cotting v. Kansas City Stockyards Co., 183 U. S., 79; Con-
nolly v. Union Sewer Pipe Co., 184 U. S., 540.

This statite does not apply to all classes of debtors, but to one
class. It does not apply to all debts incurred by purchase of
products, but to one class of debts. It requires semi-monthly pay-
ment for milk or cream of a producer, but not for any other prod-
uct bought of a producer, It requires the purchaser of milk who
is a middleman, or manufacturer of milk products to pay, but does
-not require him to pay who buys for other purposes. It gives the
milk producer a strong club to aid in the collection of debts which
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is not given to other creditors. It subjects a class of debtors to
liability of criminal prosecution to which other classes of debtors’
“are not subjected. Such discriminations, unless based upon some
real differences in condition, or situation, or necessities concerning
the public health, welfare and so forth, offend against “the equal
protection of the laws” clause of the federal constitution, and the
statutes which make them are invalid.

In what way does compulsory payments of the purchase price to
producers of milk tend to promote the public health, safety, morals
or welfare? What reasonable ground of discrimination is there
between producers of milk, and producers of hay, or of potatoes,
or of oats, in the matter of payment for products? What real
difference, so far as public health and welfare are concerned, is
there between producers and other vendors? Why should not the
- middleman be protected as well as the producer? If the producer
of milk can properly be aided in this way in the enforcement of
his claims, why, with equal reascn, may not the man who sells it to
the consumer? Why may not grocerymen and dealers in dry goods
be given this aid in collecting their bills? Again, to go back to the
text, what real difference is there which entitles the milk producer
who sells to purchasers for resale or manufacture to protection,
while he who sells to others is not protected? Why should one
who purchases for resale or manufacture be prosecuted and fined
for non payment, while he who purchases for any other purpose is
not? We are unable to find satisfactory answers to these questions.
The arguments suggest none. We are constrained to the conclu-
sion that there are none which can relieve this statute of its con-
stitutional infirmity. It is class legislation. Its discriminations are
not based upon- any real differences in situation or condition. We
feel compelled to hold that it conflicts with fundamental laws and
is, therefore, of no effect.

We may add that our atention has been called to a class of cases
in which some courts have sustained the constitutionality of statutes
requiring corporations to pay their employees weekly or semi-
monthly. We allude to this merely to say that the cases are not
in our judgment analogous to the one at bar.

Exceptions sustained.
Demurrer sustained.
Indictment quashed.
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Joun Srack ALLAN ws. ELMER F. WEscorT.
Somerset. Opinion September g, 1916.

Manner of filing bills of exceptions. What bills of exceptions should con-
tain. Necessary elements in action for deceit.
What plaintiff must prove.

1. In an action for deceit in the sale of property, the plaintiff must show
that the defendant intentionally made a false representation to him, with
the intent that he should act upon it, or in such manner as would naturally
induce him to act upon it, that the representation was material, that it was
known to the defendant to be false, or, being of matter susceptible of
knowledge, was made as of a fact of his own knowledge, that he was
thereby induced to act upon it, and that he was deceived and damaged.

2. The evidence in the case warranted the jury in finding all the essential
elements of actionable deceit favorably to the plaintiff.

3. An oral bargain for the sale of land consummated by giving a bond for
a deed is not within the statute of frauds.

4. When an oral bargain for the sale of land is consummated by a bond
for a deed, the purchaser is not limited in an action for deceit to proof
of misrepresentations made at the time of the delivery of the bond.

5. In an action of deceit, the defendant is responsible for such meaning as
his words, spoken as of a fact of his own knowledge, reasonably conveyed
to the plaintiff.

6. When a bill of exceftions itself does not state enough of the case,
enough of the contentions and issues in the case, to enable the court to
determine whether the rulings and refusals to rule, complained of were
proper or improper, material or immaterial, harmful or otherwise, the
court is not bound to consider the exceptions. And this is true, although
the report of the evidence and the charge of the judge are made a part
of the bill.

Action on the case for alleged deceit, fraud and misrepresentation
in sale of farm by defendant to plaintiff. Plaintiff alleged that
defendant, or his agent, made false representations relative to the
number of acres contained in the farm sold to plaintiff. Defendant
pleaded general issue. Verdict for plaintiff in sum of two hundred
and fifty dollars. Defendant filed motion for new trial, and also
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exceptions to refusal of court to give certain requested instructions
and rulings. Motion and exceptions overruled.

Case stated in opinion,

Butler & Butler, for plaintiff.

Fred F. Lawrence, for defendant.

SitTiNG: Savagg, C. J., CorNisH, King, Birp, HaLEy, JJ.

Savage, C. J. Action for deceit in the sale of a farm, by mis-
representing the acreage. The plaintiff recovered a verdict, ana
the case comes up on the defendant’s motion for a new trial and
exceptions.

Tue Morion: The evidence is conflicting. But we think a jury
would be warranted by it in finding the following statement of
facts to be true. The defendant owned a farm containing about 60
acres. It was crossed by what is called in the case “an old state
road.” About 44 acres lay east of the road, and about 16 acres,
west. The plaintiff learned through a farm agency that the farm
was for sale. He was shown over a part of it by the defendant.
The easterly, northerly and southerly boundaries were pointed out.
The parties did not go to the westerly end of the farm, but the
defendant represented to the plaintiff in effect that the farm con-
tained 75 or 8o acres. The plaintiff concluded to purchase. He
paid $50 down, and took the defendant’s receipt for $50, “paid on
account of a farm of 8o acres, more or less.” In the afternoon of
the same day the trade was completed. The defendant gave the
plaintiff a bond for a deed, and the plaintiff paid $300 more, and
obligated himself to pay the balance of the purchase price in instal-
ments. The instalments have been paid so far as they have become
due. In the bond for a deed the farm was described as bounded
on the west “by the old state road,” so that the tract described in
the bond contained only about 44 acres. The plaintiff did not know
of the existence of any “old state road” until the bond was drawn,
and even then did not know where it lay upon the face of the earth.
The representation of the defendant as to acreage was made as of
a matter of fact within his knowledge, and not as a matter of
opinion. The representation was relied upon by the plaintiff. It
was false and was known to be so by.the defendant. Tt was
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false if applied to the whole of the defendant’s farm. It was
false, if it related only to the territory included in the bond. And
it is on the latter ground that the suit is sought to be maintained,
as the declaration in the writ shows.

Tt is true that the defendant denies that the foregoing statement
is true, but the evidence offered by the plaintiff tends to show
that it is true. And the jury were warranted in believing it. We
must therefore consider the motion upon the assumption that it
is true. Upon that assumption, the facts make a clear case for the
plaintiff. It was incumbent upon the plaintiff to show that the
defendant intentionally made the false representation to him, with
the intent that he should act upon it, or in such a manner as would
naturally induce him to act upon it, that the representation was
material, and that it was known to the defendant to be false, or
being of matter susceptible of knowledge, was made as of a fact
of his own knowledge, that the plaintiff was thereby induced to act
upon it, and that he was deceived and damaged. Atlas Shoe Co.
v. Bechard, 102 Maine, 197; Banking Co. v. Cunningham, 103
Maine, 455; Hotchkiss v. Coal & Iron Co., 108 Maine, 34; Pierce
v. Cole, 110 Maine, 134. The representation was intentional and
material, and was made as of a fact of the defendant’s knowledge,
as an inducement to purchase. The plaintiff was thereby induced
to purchase. Not knowing the location of the old state road, the
plaintiff was justified in believing, as he claims he did, that the
farm described in the bond contained at least 75 or 8o acres. He
was deceived and damaged.. The motion must be overruled.

TuE ExceprioNs: The bill of exceptions does not require our
consideration. The only statement of the case in the bill is this.
“This was an action on the case to recover damages for alleged
deceit in the sale of a farm. The presiding Justice in the course
of his charge referring to a certain receipt which the plaintiff testi-
fied was signed by the defendant in acknowledgement of a $50-
payment instructed the jury among other things as follows :——(stat-
ing the instruction) At the conclusion of the charge, counsel for the
defendant requested the following instructions. (stating them)™
The bill does not state enough of the case, enough of the conten-
tions and issues in the case, to enable the court to determine whether
the rulings and refusals to rule complained of were proper or
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improper, whether they were material or not, and whether they
were harmful or not. The bill furnishes no clue to the case.

It is true that the writ, pleadings, charge of the presiding Justice
and evidence in full are made a part of the exceptions. That is
not enough. In the very recent case of Dennis v. Packing Co., 113
Maine, 159, the court said of a similarly defective bill: “It is not a
‘summary’ bill as contemplated by statute. It is not an infrequent
practice in framing a bill of exceptions to refer to the evidence,
and make it a part of the bill. This is not improper. The evidence
may help to illuminate the exceptions. But neither the statute,
nor approved practice, contemplates that a reference in the bill to
the body of the evidence, or the incorporation of the evidence as
a part of the bill, is to take the place of a succinct and summary
statement of the specific grounds of exception in the body of the
bill itself.” The court does not feel bound to consider exceptions
s irregularly presented. McKown v. Powers, 8 Maine, 291;
Wilson v. Simmons, 89 Maine, 242; Salter v. Greenwood, 112
Maine, 548.

Nevertheless we have examined these exceptions, and we will
dispose of them without extended discussion. The first one relates
to an instruction relating to the effect of the $50 receipt, which we
have referred to, as taking the bargain for the sale of the farm
out of the statute of frauds. This question is immaterial, and
irrelevant to any issue in the case. The bargain was consummated
by giving a bond for a deed, a sufficient writing. Secondly, the
defendant requested the following instruction: “If the plaintiff
knew when the bond was delivered to and accepted by him that the
defendant was not then representing to him as a matter of fact
within his own knowledge that the property in question contained
seventy-five or eighty acres, he cannot recover.” The instruction
was properly refused. The word “then” would limit the plaintiff’s
right of recovery to representations made at the time of the delivery
of the bond, and exclude representations made in the course of the
bargaining, upon the strength of which the plaintiff accepted the
bond. '

Lastly, the court was requested to instruct that the plaintiff
could not recover ‘“unless the representation upon which he relies
concerning acreage was made and intended by the plaintiff to apply
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to the land described in the bond.” In argument it is stated that
the word “plaintiff” was meant to be “defendant.” This is a con-
cession that the requested instruction as expressed was inappro-
priate, and should not have been given. But taking it as intended,
the instruction could not properly have been given. It does not
state the ground of defendant’s liability correctly. It makes his
liability depend upon what he intended rather than what he said.
In this respect, the defendant is responsible for such meaning as
his words, spoken as of a fact of his own knowledge, reasonably
conveyed to the plaintiff. Further discussion is unnecessary.
The certificate must be
Motion and exceptions overruled.

Rockranp & Rockport LiMeE CoMPANY
VS,
CoeE-MorTIMER COMPANY.
Knox. Opinion September 18, 1916.

Employer and Independent Contractor. Evidence.  Liability of employer
for negligence of imdependent contractor. Master and Servant.
Reasonable care. What facts or statements may
be considered on the question of
reasonable or due care.

1. The owner of a dock is not an insurer of its safety; but he is bound
to use reasonable care to have it reasonably safe for use by vessels which
enter it by his invitation, express or implied.

2. When the owner of a dock has employed a competent dredging company
to dredge his dock, and it has done so and has reported to the owner that
the dock is free from rocks and safe, such representations are admissible
for the owner on the question of his exercise of due care, when he is
sued for damages to a barge caused by grounding on a rock in the botton
of the dock. :
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3. The owner of a dock is not liable for the negligence of an mdependent
contractor employed by him to dredge his dock.

4. When the question is whether a party acted prudently, and with due
care, the information upon which he acted, whether true or false, is
admissible on the issue of reasonable care.

Action on the case to recover damages suffered by plaintiff on
account of condition of defendant’s dock or landing. Verdict for
plaintiff. Defendant filed motion for new trial and exceptions to
certain rulings and instructions of presiding Justice. Motion for
new trial waived. Exceptions sustained.

Case stated in opinion.

A. S. Littlefield, for plaintiff. ,

Carver, Wardner & Cavanagh, and Alan L. Bird, for defendant.

”

S1tTING: Savagg, C. J., CornisH, King, Birp, PHILBROOOK, J]J.

Savace, C. J. Action on the case to recover damages suffered
by plaintiff’s Barge No. 3 by grounding at the defendant’s dock,
while unloading a cargo of fertilizer consigned to the defendant.
The plaintiff recovered a verdict. The defendant brings the case
before us on exceptions to instructions given to the jury and to
refusals to instruct. A motion for a new trial was filed, but is now
waived.

It appears from the bill of exceptions that prior to the injury
to the defendant’s barge, the defendant had contracted with the
Fastern Dredging Company to dredge out its dock, and that the
work had been completed. There was evidence that the dredging
company’s general manager had told the defendant’s engineer that
the berth had not only been dredged to the depth required by the
contract, but that it was free from all rocks and safe for barges
and other craft to berth there; and that a similar statement was
made by the dredging company’s superintendent in charge of the
work to the defendant’s superintendent. It further appears that
two employees, by direction of the defendant, made a sounding of
the dock after the dredging was completed, and that they dis-
covered no rock. As a matter of fact, there was a large rock in the
dock. And when the barge settled with the tide, it grounded upon
the rock, causing the damage complained of.
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The presiding Justice instructed the jury that the statements
made by the representatives of the dredging company to the servants
and agents of the defendant, that the berth was free from rocks
and safe for barges and other craft to berth there, could not be
considered by them, on the question of the defendant’s exercise of
due care, for the reason that a principal is liable in any event for
the negligence of its servants and agents, it being assumed that the
dredging .company was the defendant’s servant or agent.

The defendant requested the following instructions: 1. “If the
defendant contracted with a reputable dredging company to dredge
the dock and provide a safe place for vessels to berth at, and the
company dredged the berth and represented to the defendant that
the same was free from rocks and obstructions, and the defendant
believed said represefltations were true, and used a reasonable
degree of care in making soundings to verify said representations,
and had no reason to believe the same untrue, the defendant is not
liable in this case.”” 2. “If the defendant contracted with a
reputable dredging company to dredge out the dock so as to be
reasonably safe for vessels to discharge at, and the company did
the dredging and represented to the defendant that it was dredged
to the depth of ten or eleven feet at low water and was free from
rocks and obstructions, and the defendant made soundings and
helieved the representations were true, and had no knowledge of
any rocks in the bed of the dock, and no reason to believe there
were any, the defendant is not liable.” The first requested instruc-
tion was refused, on the ground already stated, that the dredging
company was the agent or servant of the defendant. The second
requested instruction was given with this qualification: “They
must exercise due care. They must not rely upon the representa-
tions of anyone; they must make proper examinations.” There
was another requested instruction on the question of liability, which
was given with qualifications; but we think it will not be necessary
to consider it at this time. To the foregoing rulings, refusals and
qualifications the defendant excepted.

The law of the liability of. the owner or occupant of a dock, to
persons invited to use it, is well settled. He is not an insurer, but
he is required to exercise reasonable care to have his dock reason-
ably safe for use by vessels which enter it by his invitation, express
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or implied, or for which he holds it out as safe. He is liable to an
invitee for an injury caused by an unsafe condition of the dock
which he negligently permits to exist, if the invitee was himself in
the exercise of ‘due care. If the owner or occupant fails to use
reasonable care, and if there is a defect which is known to him,
or which by the exercise of reasonable, or ordinary, care should be
known to him, he is fiable to an invitee who, using due care, is
injured thereby. Nickerson v. Tirrell, 127 Mass., 236; Garfield v.
Rockland-Rockport, etc., Co., 184 Mass., 60; Philadelphia, ctc., R.
R. Co. v. Philadelphia, etc., Towboat Co., 23 How., 209; Swmith v.
Burnett, 173 U. S., 430.

The plaintiff was invited to use the defendants dock, and the
test of the defendant’s liability is, therefore, whether it used reason-
able care and diligence, in keeping its dock reasonably safe for use
by vessels. And the precise question presented by the first excep-
tion is whether the statements of the dredging company’s repre-
_sentatives made to the defendant’s agents that the dock was free
from rocks and safe for barges, were admissible, and were properly
to be considered by the jury on the question of the exercise or
reasonable care by the defendant. It is not claimed that they would
be admissible as evidence of the actual condition of the dock, for
as to that they are within the excluding rule of hearsay testimony.
It is not claimed that the fact that the defendant contracted with a
reputable company for dredging its dock, and relied upon that com-
pany’s representations that the dock was safe, is conclusive on the
question of reasonable care. In its first requested instruction, the
defendant added to these conditions the further one that it had
used a reasonable degree of care in making soundings to verify
the representations, and that it had no reason to believe the same
untrue. But it is contended that the defendant might reasonably
place some degree of reliance upon the represenfations of the
dredging company, and therefore, that such representations were
to be considered as having some tendency, more or less according
to the circumstances, to show that it used reasonable care, and to
rebut the charge of negligence.

We think the evidence was entitled to consideration upon the
uestion of reasonable care. It would be idle to say that men may
not reasonably rely, to some extent at least, upon information
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which comes to them from reputable sources, for reasonable men
are doing this every day. And when a man’s actions, induced by
information from others, are to be judged on the issue of reason-
able care and prudence, it is necessary to know what the informa-
tion was, and what was its source. In section 1789 of Wigmore on
Evidence, the author says,—“Whenever an utterance is offered to
evidence the state of mind which ensued in another person in con-
sequence of the utterance it is obvious that no assertive or testi-
monial use is sought to be made of it, and the utterance is there-
fore admissible, so far as the hearsay rule is concerned.” Mr.
Greenleaf says,—“Where the question is, whether the party acted
prudently, wisely, or in good faith, the information on which he
acted, whether true or false, is original and material evidence.’
1, Greenleaf on Ev., sect. 101; Friend v. Hamill, 34 Md., 298. In
Shrewsbury v. Smith, 12 Cush.,, 177, the defendants were sued for
regligence in raising a dam by adding to, and building upon, the
original dam. They offered evidence that they employed fit and
competent persons to examine the old dam to see if it was sufficient
and suitable to build upon. The person employed made an exami-
nation and reported that it was sufficient for the purpose. The
court said, “that the examination and report of persons employed
by the defendants, as persons of competent skill and capacity to
judge, was competent evidence. . . . It was for the jury to
judge of its weight.” '

The instruction that the representations made to the defendant
could not be considered on the question of ordinary care was there-
fore erroneous. So was the reason given for the ruling. The rela-
tion between the defendant and the dredging company was not that
of master and servant, but that of employer and independent con-
tractor. An employer is not ordinarily liable for the negligence of
an independent contractor. McCarthy v. Second Parish, 71 Maine,
318. The defendant’s liability must be determined by its own rea-
sonable care, or want of it, and not by that of the dredging com-
pany.

For reasons already stated the defendant’s first requested instruc-
tion should have been given. The refusal based upon the theory
that the dredging company was the defendant’s agent or servant
was not well grounded.
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The second requested instruction should not have been given, for
it was faulty, at least in that it omitted the condition that the
defendant made reasonable soundings, in so far as soundings would
be evidence of reasonable care,

It should be understood that while we regard the representation
made to the defendant as competent for consideration on the ques-
tion of its reasonable care, it is by no means conclusive. It is only
one fact to be weighed with all the other facts. Its weight and
probative effect are for the jury. ‘

One exception remains to be considered. It relates to damages.
Since some of the exceptions must be sustained and the case go
back for a new trial, we shall not examine particularly the language
of the instructions excepted to, but will state the contentions of the
parties. The plaintiff claimed damages for loss of net earnings
during the period that the barge was laid up for repairs. And as
evidence of net earnings, it relied in part upon the terms of =
charter party. The defendant contends that the charter party did
not name “Barge No. 3” in particular, that it was in effect a con-
tract of affreightment of from 10,000 to 15,000 gross tons of coal,
which might be performed by the use of any of the defendant’s
barges, and that no particular barge was bound by the charter
party. Accordingly it is argued that this vessel is not entitled to
the benefit of the charter party as evidence of its probable net earn-
ings in a service which in the future might have been performed
by other barges, without a violation of the contract. The charter
party is made a part of the bill of exceptions. It does not name
Barge No. 3, nor any other vessel. The place where the name of
the vessel is usually inserted is left blank. But the charter all
through speaks in the singular, of one vessel. Other than this the
bill of exceptions is silent on the subject. We think- we are not
sufficiently informed to express any opinion as to whether the
charter party in this case was proper for consideration on the ques-
tion of damages. .

Counsel on both sides have discussed the charter party provision
for demurrage, but we think both are agreed that under the circum-
stances of this case, demurrage does not affect the question of
damages. ‘

Exceptions sustained.
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Dr. T. B. WAGNER vs. CONGRESS SQUARE HOTEL COMPANY.
Cumberland. Opinion September 18, 1916.

Common Law Liability of innkeepers. How effected by Statute.
Failure to comply with Statute as to posting mnotices.
General rules of lability of innkeepers.

Section 1 of chapter 101 of the Laws of 1913 provides, among other

things, that no innkeeper who has a sufficient safe or vault and who
keeps a copy of this section printed in distinct type constantly and con-
spicuously posted in not less than ten conspicuous places in all in his
inn, shall be liable for the loss, by a guest, of jewelry, personal orna-
ments, and other specified classes of property, unless the guest has
. offered to deliver the same to the innkeeper for custody in the safe,
and the innkeeper has refused or omitted to receive it. It also pro-
vides that an innkeeper shall not be liable for the value of property
in excess of three hundred dollars, whether received, or not. In an
action by a guest against an innkeeper for the value of scari pins,
cuff buttons and studs stolen from the guest’s room, it appearing that
the innkceper had not posted any copies of section 1, It is held:—

Chapter 101 of the Laws of 1913 was intended as a substitute for all
existing statutory provisions governing the liability of innkeepers to
their guests, and repealed sections 6, 7 and 8 of chapter 20 of the
Revised Statutes. '

An innkeeper, who fails to have copies of seciion I of chapter 101 of
the Laws of 1913 posted as provided in the section, is liable as at com-
mon law for the loss of jewelry, personal ornaments, and other
property specified in the section.

At common law an innkeeper is an insurer of the property of his
guest, and is liable for the loss of it, when placed within the inn,
except when caused by the act of God, the public enemy, or the neglect
or fault of the owner or his servants.

Though an innkeeper fails to post copies of section 1, chapter 101
of the Laws of 1913, as provided by the section, his liability for arti-
cles embraced in section is limited by statute to three hundred dollars.

The articles lost by the plaintiff were, most of them jewelry, and all
of them personal ornaments. They are within the provisions of sec-
tion 1 of the Act, and not within section 4, which fixes the liability of
an innkeeper for property “other than that described in the preceding
sections” as that of a depository for hire.




Me.] WAGNER 7. CONGRESS SQUARE HOTEL CO. 191

Action on the case to recover from an innkeeper the value of
certain articles of jewelry alleged to have been stolen from the
plaintiff’s room while he was there as a guest. Plaintiff ulleged
that articles stolen were of the value of seven hundred and forty-
three dollars. Judgment for plaintiff for three hundred dollars and
interest from date of writ.

Case stated in opinion.

Dennis A. Meaher, for plaintiff.

Verrill, Hale, Booth & Ives, for defendant.

SitTING: SAVAGE, C. J., CorNisH, KiNG, Birp, HALEY, PHILEROOK,

JJ.

Savacg, C. J. This case is an action brought to recover from an
innkeeper for goods stolen from a guest’s room, and comes before
the court on report. The plaintiff was a guest at the defendant’s
hotel three or four days. His testimony tends to show that he was
assigned to a room; in a closet in the room he placed his traveling
bag, a substantial one, with a very substantial lock; in the bag was
a small leather case which contained 13 or 14 scarf pins, one being
a pearl pin set with diamonds, one an opal pin, one a ruby, one a
black onyx, one a crystal, and several gold; it contained also about
10 pairs of cuff buttons, some of them matching the pins, one set
of pearl studs, one set black onyx studs, and other studs which he
was unable to describe. All the articles were worth $743. The
plaintiff was a man who traveled much and was in the habit of
carrying the case in the bag when he traveled, and he used one or
other of the sets of pins, buttons and studs, as might seem suitable
to the occasion, or to the color of his shirt, according to fancy.

The plaintiff claims that while he was temporarily absent from
the hotel, his traveling bag which he had locked and left in his room
was unlocked by someone and the case and its contents stolen from
the bag. It is admitted that he did not offer to deposit the articles
with the hotel manager or clerk, and on the other hand that the
hotel management did not post in any place in the hotel a copy of
section 1 of chapter 101, Laws of 1913.

By the common law, innkeepers, like common carriers, are
insurers of the property of their guests committed to their care,
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and are liable for its loss, or for injury to it, except when caused by
the act of God, the public enemy, or the neglect or fault of the
owner or his servants. Shaw v. Berry, 31 Maine, 478; Norcross
v. Norcross, 53 Maine, 163. And the liability extends to all the
movable goods, chattels and moneys of the guest which are placed
within the inn, and is not limited to such as are reasonably neces-
sary for the present use of the guest. Berkshire Woolen Co. v.
Proctor, 7 Cush,, 417; 2 Kent’s Com., 11th Ed,, 784. And the com-
mon law rules are in force except so far as they have been modified
by statute.

Under modern conditions, Legislatures have deemed it proper
to limit somewhat the liability of innkeepers. In this State, by
chapter 174 of the Laws of 1874, now R. S,, ch. 29, sects. 7 and &,
it was provided that “Innkeepers are not liable for losses sustained
by their guests, except for wearing apparel, articles worn or car-
ried upon the person to a reasonable amount, personal baggage and
money necessary for traveling expenses and personal use, unless
upon delivery or offer of delivery, by such guests, of their money,
jewelry or other property to the innholder, his agent or servants
for safe custody.” The statute further provided that when the
loss is.attributable to the negligence of the guest, or to his non-
compliance with the reasonable regulations of the inn, brought to
his notice, the innkeeper is not liable. Section 6 of chapter 29 pro-
vides that in case of loss by fire innholders are answerable only
for ordinary care. These statutory provisions are now in force
unless repealed by chapter 1o1 of the Laws of 1913.

The 1913 statute, so far as necessary now to quote it, is as fol-
lows:

“Sec. 1. No innkeeper . . . who constantly has in his inn

a metal safe or suitable vault in good order, and fit for
the custody of money, bank notes, jewelry, articles of gold and
silver manufacture, precious stones, personal ornaments, railroad
mileage books or tickets, negotiable or valuable papers, and bullion,
and who keeps on the doors of the sleeping rooms used by guests
suitable locks or bolts, and on the transoms and windows of said
rooms suitable fastenings, and who keeps a copy of this section
printed in distinct type constantly and conspicuously posted in not
less than ten conspicuous places in all in said inn, shall be liable



Me.] WAGNER ¥. CONGRESS SQUARE HOTEL CO. 193

for the loss or injury suffered by any guest, unless such guest has
offered to deliver the same to such innkeeper . . . for custody
in such metal safe or vault, and such innkeeper . . . has
omitted or refused to take it and deposit it in such safe or vault
for custody, and to give such guest a receipt therefor.

Sec. 2. But such innkeeper . . . may by special arrange-
ment with a guest receive for deposit in such safe or vault any
property upon such terms as they may agree to in writing, but
every innkeeper . . . shall be liable for any of the above
enumerated articles of a guestin hisinn . . . after said articles
have been accepted for deposit, if caused by the theft or negligence
of the innkeeper . . . or any of his servants.”

Section 3 makes it the duty of the guest to demand and of the
innkeeper to give a check or receipt for baggage or other articles
of property delivered for safe keeping, elsewhere than to the guest’s
room, and provides that an innkeeper shall not be liable for such
baggage or other articles of property unless actually delivered, nor
unless the loss occurred through the negligence of the innkeeper or
his servants.

“Sec. 4. The liability of the keeper of anyinn . . . for loss
of or injury to personal property placed by his guests under his
care, other than that described in the preceding sections, shall be
that of a depositary for hire, except that in case such loss is
caused by fire not intentionally produced by the innkeeper or his
servants, such keeper shall not be liable.

Sec. 11. All acts and parts of acts inconsistent with this act are
hereby repealed.”

At the outset, it is to be noticed that the only statutes relating to
losses by guests, and to which the repealing clause in the 1913
statute can apply are sections 6, 7 and 8 of chapter 29 of the Revised
Statutes, to which we have already referred.

The 1913 statute is comprehensive, and when it is compared with
the above named sections of chapter 29, it will sufficiently appear,
we think, that the Legislature intended the later statute to be a
substitute for the former one. The two statutes not only relate
to the same subject matter, but the provisions of the one are incon-
sistent with those of the other. To illustrate: Under the old statute
an innkeeper was liable to guests for articles worn or carried upon

VOL. CXV I3
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their persons to a reasonable amount, for personal baggage, and
for money necessary for traveling expenses and personal use, with-
out regard to delivery for safe keeping, except so far as liability
might be limited by reasonable regulations brought to the notice
of the guest, as provided in section 8. These articles were excepted
from the non-liability provision. The provision that the innholder
is not liable unless upon delivery or offer of delivery by guests of
their money, jewelry or other property should not be construed to
mean property previously excepted. It means money in excess of
what was necessary for traveling expenses and personal use, and
jewelry more than reasonable in amount, so far as the jewelry con-
sisted of articles worn or carried on the person.

By the new statute non liability for money, jewelry, precious
stones, personal ornaments and other specified things was con-
ditioned so far as the innkeeper was concerned on two things, the
keeping of a safe, and the posting copies of section 1. If he com-
plied with those provisions he would not be liable unless the guest
had offered to deposit, and he had omitted to receive those articles
for custody. If they were accepted, section 2 made him liable for
theft or negligence afterwards by him or his servants. If he did
not comply with the statute, it afforded him no protection as to
liability for such articles. He was left under the common law lia-
bility. But the statute provided that an innkeeper should not be
liable for the value of such property in excess of three hundred
dollars, whether received or not. Otherwise than that, no limit
was fixed to the amount of money or amount or number of per-
sonal ornaments for which the innkeeper would be responsible.

Again, under the old statute the innkeeper was liable for per-
sonal baggage whether placed in his custody or not. Under the
new, he is only liable when it is actually delivered into his custody
for safe keeping. In both statutes liability for loss caused by fire
is limited, but the rule of liability is different.

Finally, after prescribing in section 1 for a conditional liability
for certain classes of property, and in section 2 for deposit by
special agreement of any property, and in section 3 for baggage
and other articles of property, meaning, we think, as the context
shows, such articles as are commonly “checked” or receipted for,
in section 4 the Legislature prescribed the liability of an innkeeper
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for all other personal property placed under his care, that is, infra
hospitium, to be that of a depository for hire. All taken together
cover the entire field of the liability of innkeepers. It is argued
that the words “other than that” in section 4 relate to the pre-
ceding word “liability,” and not to the nearer preceding word
“property.”” But by natural grammatical construction it relates
to “property,” and such we think was the legislative intent. This
construction makes the act complete, harmonious and entirely com-
prehensive. It takes the place of the prior statute, and sections
6, 7 and 8 of chapter 29, Revised Statutes, are repealed by it.

It follows then that if the articles for which the plaintiff sues
are included in the specifications of section 1, the defendant is
liable as at common law, inasmuch as it did not comply with the
statute by posting copies of the section. If they were not of any
of the classes named in sections 1, 2 and 3, the defendant’s liability
is only that of a depositary for hire. A depositary for hire.is
liable only for failure to exercise ordinary care,.or as it is some-
times expressed, such care as men of ordinary prudence usually
exercise over their own property under like circumstances. Milliken
v. Randall, 89 Maine, 200; Foster v. Essex Bank, 17 Mass., 479;
Brown v. Waterman, 10 Cush., 117 ; Lichtenhein v. B. & P. R. Co.,
11 Cush,, 70; Maynard v. Buck, 100 Mass., 40.

We think the articles lost by the plaintiff fall into one, or the
other, or both, of two classes named in section 1, namely, “jewelry”
and “personal ornaments.” A jewel is defined to be “an ornament
of .dress usually made of a precious metal, and having enamel or
precious stones as a part of its design ; a precious stone.” Webster’s
Dict. Tit. Jewel. “It is a precious stone fashioned for use or
beauty; a gem, especially one set in precious metal for personal
adornment; an ornament containing precious stones.” Standard
Dict. Tit. Jewel. Jewels collectively are jewelry. Webster’s Dict.
Tit. Jewelry. Most of the scarf pins, cuff buttons and studs of
the plaintiff come clearly within the definition of “jewelry,” and
all were “personal ornaments.”

Our attention is called to the words “personal belongings” in
section 4, for the loss of which an innkeeper is liable only as a
depositary for hire. But section 4 includes only such articles as are
not included in the prior sections. A distinction is made between
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“personal ornaments” and “personal belongings.” It is only per-
sonal belongings, that cannot be classed as personal ornaments, for
which a rule of liability is declared in section 4.

We conclude, then, that the defendant is liable as an innkeeper
at common law for the loss of the plaintiff’s jewelry and personal
ornaments, because it did not comply with the condition of the
statute, as to posting copies of section 1. But the proviso in section
1 limits liability for all such property to $300. The proviso by its
terms applies to all property whether received for safe keeping or
not.

Judgment for plaintiff for $300 and
interest from the date of the writ.

EiLMer E. Bracge vs. RovarL INSURANCE CoMPANY, LIMITED.

Somerset. Opinion September 18, 1916.

Burden of proof. Insurance contract under Maine Statutes. Knowledge
on part of insurer as to right to ten days’ written notice of
intended cancellation of policy. - Pleadings. Waiver
of right of written notice under Maine
form of insurance policy.

1. When the assured in a policy of fire insurance is ignorant in fact
of the provision in the policy that it could be cancelled by the com-
pany only by giving ten days’ notice in writing, and, relying upon the
representation of the company’s agent that the company had the right
to cancel it ferthwith, surrenders his policy and receives the unearned
premium, he does not thereby waive his contract right to notice, and
the policy remains in force.

2. He who sets up a waiver, must prove it.

3. Where in an action upon a fire insurance policy, reported to this court,
the defence of non-occupancy was not pleaded, and where the defendant
had written plaintiff's counsel that its position was that the policy was
cancelled by mutual agreement, and said no more, and where it does not
appear that the defence of non-occupancy was suggested below, the
defendant is held to have waived all defenses except mutual cancellation.
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Action on the case for recovery of sum due under an insurance
policy. Defendant pleaded general issue and brief statement alleg-
ing that the policy, upon which suit was brought, had been can-
celled and surrendered by mutual agreement long before the fire,
which caused the loss. At close of testimony, case referred to Law
Court for determination, upon so much of evidence as legally
admissible. Judgment for plaintiff for six hundred and seventy-
five dollars and interest from date of writ.

Case stated in opinion.

Fred H. Lancaster, and Harry Manser, for plaintiff.

A. K. Butler, for defendant.

SrrTing:  Savack, C. J., Cornrsa, KiNg, Bmkn, HALEY, PHIL-
BROOK, JJ.

Savagk, C. J. This action upon an insurance policy comes hefore
this court on report. The issuing of the policy and the loss by
fire are admitted. The defendant pleaded the general issue, and
specially by way of brief statement, that the policy sued upon was
cancelled and surrendered by mutual agreement before the fire.

The defendant contends in argument, also, that the policy was
forfeited and void by reason of non-occupancy, long before the
alleged mutual cancellation, and therefore that it is immaterial
whether there was a cancellation or not. We do not think this
defense is open to the defendant now. Not only did the defendant
fail to plead non-occupancy, but in a letter to the plaintiff’s counsel
before suit was brought it said,—“The position of the Royal Insur-
ance Co., Ltd., is that this policy was cancelled by mutual agree-
ment with Elmer E. Bragg, and therefore this company does not
owe him any money.” It said nothing more. It may not be true
in every case that a denial by an insurance company upon one
ground will preclude it from setting up other grounds of non-
liability, although it is held in some cases that a refusal to pay
based on one specified ground will waive other grounds. 2 May
on Insurance, sect. 504 A., citing German Ins. Co. v. Ward, go 111,
550; Marston v. Mass. Life Ins. Co., 59 N. H,, 92; Ben Franklin
Fire Ins. Co. v. Flynn, o8 Pa. St., see also Swmith v. German
Ins. Co., 107 Mich,, 270, The defendant’s letter and its pleading
might well have led the plaintiff to understand that mutual can-
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cellation was the only defense to be offered, and to prepare and
present his case accordingly. And apparently it was so presented
below. The case having been reported upon the evidence, without
rulings or findings, we think the defendant ought not now to be
allowed to take advantage of a point which was not only not dis-
closed by the pleading, but which the defendant’s letter and pleading
gave the plaintiff reason to believe would not be set up. It has
waived all other defenses than the one disclosed.

To recur then to the question of mutual cancellation of the
policy. The burden of showing it is, of course, on the defendant.
Rosen v. Ins. Co., 106 Maine, 229; Bard v. Ins. Co., 108 Maine, 500.
The evidence is conflicting in some respects. But we think the
weight of it supports the following statement of facts. The prem-
ises had been occupied by the plaintiff’s tenant. A few days before
the attempted cancellation, the tenant left them, upon the assurance,
as he says, of the defendant’s agent, that the policy would remain
in force, if he stayed on the premises from Saturday to Monday
each week, Shortly after the agent called the plaintiff to his office
and informed him that the company would not continue the policy
under such conditions, and had instructed him to cancel it. The
plaintiff said he would have the tenant go back, or that he would
occupy the premises himself. The agent replied that that would
not do any good, that the policy was already cancelled, and told
the plaintiff to bring in his policy and he would return to him the
unearned premium. The plaintiff afterward surrendered his policy
and received the premium.

The policy was in the standard form prescribed by statute. R.
S., ch. 49, sect. 5. Under the terms of the policy the company could
cancel the policy after giving the insured ten days’ notice in writ-
ing, and tendering a ratable proportion of the premium, and not
otherwise, except by mutual agreement. In this case no notice in
writing was given, and no unearned premium tendered at the time.
Therefore to establish cancellation mutual assent must be shown.
In other words it must be shown that the plaintiff waived his con-
tract right to written notice,

It was held in effect in Rosen v. Ins. Co., supra, and Bard v. Ins.
Co., supra, that where an insured was in fact ignorant of the
requirement for ten days’ written notice, and ignorantly consented
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tc a cancellation of his policy, it was no waiver of his contract
right to notice. For a waiver is the voluntary relinquishment of a
known right. But the defendant seeks to distinguish this case
from the Rosen and Bard cases on the ground that it does not
affirmatively appear that the plaintiff was ignorant of his right.
- As to this, we say, first, that he who sets up a waiver must prove
it. He must prove all the elements that create a waiver. It was
incumbent on the defendant to prove that the plaintiff voluntarily
relinquished a known right. This it has not done. Again, we think
it cannot be said that there is no evidence of the plaintiff’s ignor-
ance. It is true that he was not asked directly whether he knew.
The agent was asked if he himself knew, and he admitted that he
did not at the time. The conduct of the plaintiff points, we think,
almost indisputably to the inference of his ignorance of his right.
Among other things the plaintiff testified that he asked the agent
if he “didn’t have any notice or anything,” and that the agent
replied, “No, we can cancel it at a minute’s notice.” This state-
ment is not denied by the agent. If the plaintiff had then known
that he was entitled to ten days’ notice in writing, it is incon-
ceivable that he would have taken the agent’s assurance as true,
which his subsequent conduct shows that he did. He acted upon
that assurance, without further protestation as to the right of the
company to cancel without notice. And it is not too much to say
in view of common experience, that it ought not to require much
evidence to show that ordinarily the insured are not familiar with
all the provisions of their insurance policies.

We think this case falls within the doctrine established by. the
Rosen and Bard cases. Like the Rosen case it is a case, as the
court then said, where “the agent, thinking he had the right,
notified the insured of immediate concellation, and the insured
ignorant of the protecting provision of his policy made no resist-
ance.” Accordingly we hold that although the plaintiff did consent
to the cancellation of his policy he consented in ignorance of his
contract right, and that his consent did not constitute a waiver of
written notice as the policy provided. The policy remained in
force until the time of the fire.

Judgment for the plaintiff for $675 and
interest from the date of the writ.
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STATE oF MAINE vs. ELLis M. JONEs.
Piscataquis. Opinion September 18, 1916.

Arrest of judgment.  Continuando.  Evidence supporting indictment.
Forms of indictments. Indictment as common seller of
intoxicating liqguors. Necessary allegations.

The respondent was found guilty by the jury under an indictment charging
him as a common seller of intoxicating liquors on the first day of January,
1915, “and continually thereafter up to the day of the finding of this
indictment.” On exceptions to the overruling of his motion in arrest of
judgment, and to the refusal to give certain instructions,

Held:

1. That the averment as to the time when the offence was committed is
sufficient in law to constitute a good indictment.

2. That it is not imperative that the Statute form of indictment should be
used.

3. That the offence of being a common seller of intoxicating liquors may
be established by the acts of the party done on a single day.

4. When, as in this case, the offence is alleged to have been committed on
a particular day “and continually thereafter up to the day of the finding
of this indictment” such allegation may be supported by proof of the

_ commission of the offence on the particular day named or during any
part of the period covered by the continuando.

5. There was no error in the refusal to instruct the jury that the govern-
ment was bound to prove that the respondent was a common seller “without
reasonable cessation, unceasingly and continuously” during the entire
period named, and that the offence charged in the indictment “should be
construed to mean a sale of intoxicating liquors each and every day
between the dates set forth in the indictment.”

Respondent indicted charged with being a common seller of
intoxicating liquors. After verdict of guilty, respondent filed
motion for arrest of judgment. Motion overruled. Respondent
filed exceptions to ruling of court and also to refusal of presiding
Justice to give certain requested instructions. Exceptions over-
ruled.
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Case stated in opinion.
James H, Hudson, County Attorney, for State,
L. G. C. Brown, and J. S. Williawms, for respondent.

SrrriNg:  Savacg, C. J., King, Birpo, HaLey, PuiLBrOOK, JJ.

King, J. The respondent was found guilty by the jury under
an indictment charging him as a common seller of intoxicating
liquors, and he brings the case to this court on exceptions to the
overruling of his moion in arrest of judgment, and to the refusal
to give two requested instructions,

1. In support of his motion in arrest of judgment he contends
that the indictment is bad because it avers that the offence was com-
mitted on the first day of January, 1915, “and continually there-
after up to the day of the finding of this indictment.” We think
there is no merit in that contention. The offence being a continu-
ing one was properly set out with a continuando, and the form of
words used in the indictment for that purpose was appropriate
and sufficient. It covers a definite period of time, and there is no
uncertainty about it. It is more definite than the allegation, “on
divers other days and times between that day and the time of
finding of this indictment,” which has often been employed and
held sufficient in this and other states. The form of words used
in alleging the continuando in the indictment in the present case
is quoted as an appropriate form of allegation in Bishop on Crim.
Procedure, Vol. 1, sec. 304.

The respondent claims, however, that the form of indictment
set forth in sec. 72, c¢. 29, R. S., which alleges the continuando in
the words “and on divers other days and times between” the par-
ticular day stated and the day of the finding of the indictment,
should have been used. But it is not imperative that the statute
form of indictment should be used. The Legislature did not so
provide. It declared only that the “forms herein set forth
are sufficient in law.” The provision of the section that the aver-
ments in the forms set forth “are sufficient in law” does not pre-
clude the government from using other averments that are suf-
ficient in law to constitute a good indictment. .State v. Reed, 67
Maine, 127, 129.
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2. The offence of being a common seller of intoxicating liquors
may be established by the acts of the party done on a single day.
Com. v. Gardner, 7 Gray, 497. And where, as in this case, the
offence is alleged to have been committed on a particular day
“and continually thereafter up to the day of the finding of this
indictment” such allegations may be supported by proof of the
commission of the offence on the particular day named or during
any part of the period covered by the continuando. State v. Small,
80 Maine, 452. Com. v. Wood, 4 Gray, 11.

The requested instructions were, therefore, rightly overruled.
They asked that the jury be instructed that under the indictment
the government was bound to prove that the respondent was a
common seller “without reasonable cessation, unceasingly and con-
tinuously” during the entire period named, and that the offence
charged in the indictment “should be construed to mean the sale of
intoxicating liquors each and every day between the dates set forth
in the indictment.” Such instructions would have been clearly
erroneous. “Proof of the commission of the offence charged, dur-
ing any portion of the time alleged in the indictment, would war-
rant a conviction. It is not necessary to prove it to have been
committed during the whole time charged, although a conviction or
acquittal, as already stated, would operate as a bar to a presecution
for the same offence, during the entire time alleged.” Com. v.

Wood, supra.
Exceptions overruled.
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STATE oF MAINE ws. JESSE PERRY.
Oxford. Opinion September 18, 1916.

Motion for new trial in criminal case amounting to felony. Motion for
new trial in civil and criminal actions. To whom should
motion for new trial be addressed.

The respondent, having been indicted for a violation of the provisions of
sec. 8, chap. 125 Revised Statutes, by administering a certain drug or
medicine to a woman pregnant with child with the intent to destroy such
child and whereby such child was destroyed, and being put upon his trial,
was found guilty by the jury. Thereupon he presented directly to the law
court his motion for a new trial based upon the usual grounds that the
verdict is against the evidence and the weight of the evidence.

Held:

1. In criminal cases, a motion to set aside a, verdict as against evidence,
or the weight of evidence, is to be decided in the first instance by the
Justice presiding at nisi prius. This court sitting i banc has no jurisdic-
tion of such a motion. There is no provision of Statute for it.

2. If a motion for a new trial in any criminal case amounting to a felony
is denied by the Justice before whom the same is heard, the respondent
may appeal from said decision to the next law term.

3. As this court has no jurisdiction of the respondent’s motion for a new
trial, the entry must be, motion dismissed.

Respondent indicted for violation of provisions of chapter 125,
scction 8, Revised Statutes of Maine. Respondent found guilty.
Motion for new trial filed. Motion dismissed. :

Case stated in opinion.

Albert Beliveau, County Attorney, for State.

George A. Hutchins, for respondent.

SrrTinG:  Savage, C. J., CornisH, King, Birp. Harey, PHIL-
BROOK, J]J.

King, J. The respondent, having been indicted for a violation
of the provisions of sec. 8, c¢. 125, Revised Statutes by administer-
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ing a certain drug or medicine to a woman pregnant with child
with the intent to destroy such child and whereby such child was
destroyed, and being put upon his trial, was found guilty by the
jury. Thereupon he presented directly to the Law Court his
niotion for a new trial based upon the usual grounds that the ver-
dict is against the evidence and the weight of the evidence.

In criminal cases a motion to set aside a verdict as against evi-
dence or the weight of evidence is to be decided in the first instance
by the Justice presiding at nisi prius. This court sitting in banc has
no jurisdiction of such a motion. There is no provision of statute
for it. State v. Hill, 48 Maine, 241 ; State v. Smith, 54 Maine, 33;
State v. Gilman, 70 Maine, 329. If a motion for a new trial in any
criminal case amounting to a felony is denied by the justice before
whom the -same is heard the respondent may appeal from said
decision to the next law term. Section 27, c. 135, R. S,, as amended
by chapter 184, Laws 1909, and chapter 18, Laws 1913.

As this court has no jurisdiction of the respondent’s motion for
a new trial the entry must be, '

Motion dismissed.
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NoBLE W. HASTEN, et al., vs. BALTIMORE & OHIO RAILROAD.

Cumberland. Opinion September 22, 1916.

Chapter 84, Section 54, Revised Statutes, interpreted. New Trial. Motions
for mew trim; when made. When decree
. granting new trial shall be filed.

The power of the Justices of the Supreme Judicial and Superior Courts to
grant new trials in civil cases, given them by R. S., Chap. 84, Sec. 54,
must be fully and completely exercised by them at the term at which the
verdict was rendered.

Action of assumpsit to recover wages due plaintiffs, tried at
March term, 1915, Superior Court, Cumberland county. Actions
were brought under and by virtue of an assignment claiming to
have been given by real plaintiffs. At trial, signatures of assignors
were denied. Verdict for defendant. Plaintiff filed motion for
new trial. Hearing upon same was had, but no docket entry was
made of the finding of the court and no record made until February
term, 1916, when the docket entry showed that motion for new
trial had been granted. Defendant filed exceptions to the decree
or order of the presiding Justice. Exceptions sustained.

Case stated in opinion.

Anthoine & Talbot, for plaintiffs.

Symonds, Snow, Cook & Hutchinson, for defendant.

SitriNg:  Savacg, C. J., CornisH, KiNg, Birp, HarLey, PHIL-
BROOK, JJ.

Birp, J. This cause was. tried before a jury at the March term,
1915, of the Superior Court of Cumberland county. A verdict
was rendered for defendant. At the same term the plaintiff filed
a motion for new trial addressed to the presiding Justice and it
was then heard. At the same term the presiding Justice signed a
decree or order to the effect that the motion for new trial be granted
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and a new trial ordered. The conclusion of the presiding Justice
was not announced nor was his decree or order filed before final
adjournment of the term. At the February term, 1916, the pre-
siding Justice filed the order above recited and by his direction,
the following entry was made upon the docket “Feb. T. 1916. 10d.
Decree of thirtieth day of March term, 1915, granting motion for
new trial f’d.” To the decree or order and its filing the defendant
excepted.

In 1841, the Legislature enacted that motions for new trials as
against law or evidence be heard by the Law Court. Pub. Laws,
1841, c. 171, § 19 (R. S, 1841, c. 115, § 10). The jurisdiction
thus conferred was exclusive as regarded civil actions. See
Wallace v. Columbia, 48 Maine, 436, 439; see also State v. Hill,
48 Maine, 241 and State v. Gilman, 70 Maine, 329, 334. In 1872
it was provided that “any justice of the Supreme Judicial Court
may set aside a verdict and grant a new trial in a case tried before
him when in his opinion the evidence in the case demands it. Such
verdict must be set aside at the same term at which it was ren-
dered. . . .” Pub. Laws, 1872, c. 83.

This provision as amended by c. 44 of the Pub. Laws of 1881,
giving the same power to justices of the Superior Courts, has now
become § 54 of c. 84, R. S. (1903). In it must be found whatever
power to grant new trials is now enjoyed by the justices mentioned.
By the clear words of the statute this power must be exercised by
the Justice at the term at which the verdict was rendered. And it
is so held in Averill v. Rooney, 59 Maine, 580, 581 and McKenney
v. Alvord, 73 Maine, 221, 225.

It is unnecessary to say that a verdict is not set aside merely
because the mind of the justice hearing the motion reaches a con-
clusion favorable to the movent unless such conclusion is evi-
denced by matter of record, or by some order or finding which
may become matter of record. This is not the case of the season-
able filing of an order or due declaration of a decision or order
which is not entered or minuted through the ommission or mis-
prision of the clerk. See Lewis v. Ross, 37 Maine, 230, 233, 235;
Limerick, Pet'r, 18 Maine, 183, 186, 187; Hall v. Williams, 10
Maine, 278, 290.
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The exceptions must be sustained and plaintiff remitted to such

proceedings for a new trial after judgment as the law affords.

Exceptions sustained.

MyrrLE E. BorDERS vs. BostoN & MAINE RAILROAD.

York. Opinion September 23, 1916.

Duty of traveler approaching railroad crossing. Rules of law where

1.

defendant company maintains gates or flagmen. What
bills of exceptions should contain.

When a bill of exceptions contains no statement whatever of the issues
and contentions in the case, the court is not bound to consider the excep-
tions, and must not be expected to do so.

When a railroad company maintains a flagman at a highway crossing to
warn travelers of approaching trains, to be absent from his post when a
train approaches is negligence on the part of the flagman for the conse-
quence of which the company is liable to a traveler misled by the absence
of the flagman, if he himself is in the exercise of due care.

If a person is suddenly confronted by an unexpected peril, and must
choose on the instant between alternative hazards, it is not necessarily
negligence, if he chooses unwisely. A mere error in judgment is not of
itself contributory negligence.

When one in imminent peril is compelled to choose instantly between
two hazards, he is not guilty of contributory negligence if he exercises
that degree of care that an ordinarily prudent person might exercise under
the same circumstances.

Ordinarily, for one to attempt to cross a railroad track without first
looking and listening for a coming train is as a matter of law negligence
per se.

6. But, when the flagman usually stationed at a crossing is absent, the

traveler has a right to rely to some extent upon the absence of the flag-
man. And in such a case for the traveler to attempt to cross without
looking and listening is not negligence per se. The question of negli-
gence is then one of fact.



208 BORDERS 7. BOSTON & MAINE RAILROAD. [115

7. In a case where the jury might reasonably find that the traveler knew
that the railroad company kept a flagman to guard the crossing, that the
traveler saw the flagman seventy feet from the crossing, giving no signal
of warning, that he listened, but heard no sound of bell or whistle, that
the only whistle sounded, if there was any, was not a steam whistle, but
an airbrake whistle, and that there was a building between him and an
approaching train which prevented him from seeing it, the jury might
properly conclude that the traveler was not guilty of contributory negli-
gence in going on to the track without further inspeciion or test.

Action on the case alleging negligence on the part of the defend-
ant company in operating its cars. Verdict for plaintiff. Defend-
ant filed motion for new trial; also exceptions to certain rulings
of presiding Justice, and to refusal of court to grant certain
requested instructions. Motion and exceptions overruled.

Case stated in opinion,

Percy N. H. Lombard, and Leroy Haley, for plaintiff.

George C. Yeaton, and Ewmery & Waterhouse, for defendant.

Srrring: Savacg, C. J., CornisH, King, Birp, PHILBROOK, JJ.

Savacg, C. J. The plaintiff was injured in a collision with one
of the defendant’s trains where its track crosses Atlantic Avenue
in Old Orchard, and brought this suit for damages occasioned
thereby. He recovered a verdict, and the defendant brings the
case here on a motion for a new trial and on exceptions to instruc-
tions given to the jury and refusals to instruct.

Tue Exceprions. The bill of exceptions contains no statement
whatever of the issues and contentions in the case. Not even is
the evidence made a part of the bill. The court has had occasion
repeatedly to advise the profession that the excepting party must
on the face of the bill show that he has been aggrieved, and that
the bill must state enough of the issues and contentions in the
case to enable the court to determine whether the rulings com-
plained of were pertinent, apposite and relevant, or otherwise, and
whether they were harmful or immaterial. All these are to be
determined upon the statements in the bill itself. Such a statement
cannot be omited, even when the evidence is made a part of the
bill. The court has also repeatedly said that it will not feel bound
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to consider exceptions so irregularly presented. They do not con-
form either to the statute or approved practice. McKown V.
Powers, 86 Maine, 291 ; Wilson v. Simmons, 89 Maine, 242; Salter
v. Greenwood, 112 Maine, 548; Dennis v. Packing Co., 113 Maine,
159. This being the rule, the court will not hereafter be expected
to consider such bills of exceptions, except to prevent manifest
injustice. In this case, we consider them only to say that we dis-
CcOver no error.

TueE MotioN. The evidence shows that Grand avenue in Old
Orchard runs parallel with, and about eighty feet distant from,
the defendant’s tracks for several hundred feet until it reaches
Atlantic avenue. Atlantic avenue runs at a right angle with Grand
avenue and crosses the tracks. Before the accident the plaintiff,
who had been riding along Grand avenue in an automobile which
he owned and operated, turned into Atlantic avenue to cross the
railroad tracks, 8o feet distant. At the same time a “dummy train,”
so called, which the defendant was operating at that season of the
year between Old Orchard station and Camp Ellis, was being
moved from Camp Ground station towards the Atlantic avenue
crossing. The train consisted of a locomotive, combination bag-
gage and smoking car and passenger car. The train was being
backed down the track, the passenger car being in front as it moved.
The passenger car was equipped with an air brake whistle, which
it was the duty of a brakeman to sound as the train approached
crossings. The defendant also had a crossing tender or flagman
at the Atlantic avenue crossing, whose duty it was to give warning
to travelers of approaching trains. The plaintiff was familiar with
the place, and knew that the defendant kept a flagman at the cross-
ing.

It is contended, and is probably true, that while traveling along
Grand avenue, the plaintiff might at some points have seen the
tracks towards Camp Ground station if he had noticed, but he did
not notice. But after he turned into Atlantic avenue, his view of
the track was obstructed by a wooden building, until he reached a
point ten or twelve feet from the track. He was then proceeding
at the rate of ten or twelve miles an hour. When, at a distance of
ten or twelve feet from the track, he first saw the approaching
train, he attempted to increase his speed and cross in front of the

VOL. CXV 14
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train. But the train was so near that it struck his car before it
cleared the track, and occasioned the injuries complained of.

The claimed negligence of the defendant is twofold; first that
the customary signals required by law to be given by a train
approaching crossings, namely the ringing of a bell and the sound-
ing of a steam whistle, were not given; and secondly, that the flag-
man was not at his station, and gave no warning.

As to the first ground, the plaintiff and several of his witnesses
testify that they heard neither bell nor whistle. On the other
hand, the trainmen testify that the bell was rung all the way from
Camp Ground station, and that the air brake whistle was sounded
when approaching Atlantic avenue. Be that as it may, six wit-
nesses testify that when the plaintiff was on Atlantic avenue,
approaching the crossing, the flagman was on the piazza of his
house, seventy feet from the track, and six other witnesses testify
that he was in his proper place in the road, waving his flag, when
the plaintiff went by him. In this situation, we certainly are not
warranted in saying that the jury could not properly find that the
flagman was not in his place and did not give warning to the plain-
tiff. If this was so, it was a negligence on the part of the flagman,
for the consequences of which the defendant would be liable to
a traveler misled by the absence of the flagman, if he himself was
not guilty of contributory negligence. State v. B. & M. R. R., 80
Maine, 43o0.

And it is the contributory negligence of the plaintiff that the
defendant mainly relies upon as a defense. For one thing it is con-
tended that it was negligence for the plaintiff not to stop his car
when he saw the danger, instead of trying to speed up and cross in
front of the train. Whether the plaintiff could have stopped his
car soon enough to avoid being struck by the train is problematical.
Some of the evidence is uncertain, as for instance the precise speed
at which he was traveling, and the precise point where he first
saw the train, and to these may be added the capacity of the car
to be stopped. It may be possible that he could have stopped his
car, although at his rate of speed he had less than two seconds in
which to determine what to do, and to do it. But the answer to
the contention is this. It is well settled law that if a person is
suddenly confronted by an unexpected peril, and must choose on
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the instant between alternative hazards, it is not necessarily negli-
gence if he chooses unwisely, not even if it appears that by choos-
ing the other alternative he would have escaped danger entirely.
Larrabee v. Sewall, 66 Maine, 376; Tosier v. Haverhill, etc., Ry.
Co., 187 Mass., 179. A mere error in judgment is not of itself
contributory negligence. Wolf Mfg. Co. v. Wilson, 152 I, g;
Hoyt v. R. R. Co., 6 N. Y. St,, 7. An instinctive effort to escape
a sudden impending danger, resulting from the negligence of
another, does not relieve the latter from liability. Coulter v. Am.
Merch. U. Exp. Co., 56 N. Y., 585; Pittsburgh, etc., Ry. Co. v.
Martin, 82 Ind., 476; Haney v. Ry. Co., 38 W. Va,, 570; Schultz
v. Ry. Co., 44 Wis, 638. When one in imminent peril is com-
pelled to choose instantly between two hazards, he is not guilty of
contributory negligence if he exercises that degree of care that an
ordinarily prudent person might exercise under the same circum-
stances. It is always a question of ordinary care. And ordinary
care is a question for the jury. In this cdse the plaintiff was in a
trap. The jury could find that he was led into the trap, in part at
least, through the negligence of the flagman. The jury must have
found that under all the circumstances the plaintiff was not guilty
of contributory negligence in not trying to stop his car. And we
perceive no sufficient reason to disturb their finding.

The defendant contends further, in effect, that even if the flag-
man was absent, due care on the part of the plaintiff required him
tc listen, and to look, and if he could not see, to stop, before he
reached the crossing, and particularly so, because it was a “blind
crossing.” Though negligence is a question for the jury, when
the facts are in dispute, or when intelligent and fair minded men
may reasonably differ in their conclusions, Romeo v. B. & M. R.
k., 87 Maine, 540, yet, because the inference of negligence in such
cases is so indisputable, the rule is firmly established in this State
and elsewhere that it is as a matter of law negligence per se for
one to attempt to cross a railroad track without first looking and
listening for a coming train if there is a chance for doing so.
Lesan v. M, C. R. R. Co., 77 Maine, 8s; State v. M. C. R. R. Co,,
77 Maine, 538; Chase v. M. C. R. R. Co., 78 Maine, 346; Allen v.
M. C. R. R. Co., 82 Maine, 111; Smith v. M. C. R. R. Co., 87
Maine, 339; Romeo v. M. C. R. R. Co., 87 Maine, 540. It is the
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duty of the traveler to listen and to look, and if obstacles prevent
his looking, he should stop if there is any room for doubt. The
rule of due care is not satisfied with any lesser degree of watchful-
ness. And if all travelers observed this rule the number of rail-
road crossing accidents would be reduced to a negligible minimum.
In this case the plaintiff did not look until too late. He could not.
He did not stop. Except for the matter of the absent flagman, it
would clearly be a case of negligence on his part which would bar
his right to recover.

The crucial question then is whether the absence of the flagman
should modify the rule, and if so, to what extent. This question
has been before several courts for decision, and they have come to
differing conclusions. And cases from the same state are not
always easily reconcilable. According to one view, the failure to
look and listen for the approach of a train when the flagman is
ahsent cannot be said to constitute contributory negligence. A
railway company by stationing a flagman at a crossing and making
it his duty to display proper signals of warning whenever a train is
approaching may give the public the right to rely upon the absence
of signals of warning, and to presume that the tracks are clear.
This view is supported by Berry v. P. R. Co., 48 N. J. L., 141;
St. Louis, etc., R. Co., v. Amos, 54 Ark., 159; Chicago, etc., R. Co.
v. Clough, 134 111, 586; Spencer v. Illinois, etc., R. Co., 29 Iowa,
&5 ; Cleveland, etc., Ry Co. v. Schuneider, 45 Ohio St., 678. On the
other hand, it has been held that the fact that a flagman, usually
stationed at a crossing to warn travelers, is absent, will not excuse
a traveler from the duty to stop, look and listen, and that the trav-
eler has no right to interpret the absence as an assurance of safety.
Smith v. Wabash R. Co., 141 Ind., 92; McGrath v. New York, etc.,
R. Co., 59 N. Y., 468; Greenwood v. Philadelphia, etc., R. Co.,
124 Pa. St, 572. There are other cases which seem to qualify
the last preceding rule by holding that the traveler has a right to
rely to some extent upon the absence of the flagman, but is not
excused from using his senses to the extent that an ordinarily
prudent man would do. Tyler v. Old Colony R. R., 157 Mass., 330;
Merrigan v. B. & A. R. Co., 154 Mass., 189; Delaware & H. Co. v.
Larned, 161 Fed Rep., 520.



Me.] BORDERS ¥. BOSTON & MAINE RAILROAD. 213

We think the modified rule is the more logical one. It is more
consonant with reason, and accords better with what we under-
stand ordinary care to mean, the care that ordinarily prudent per-
sons might have exercised under the like circumstances. The
exercise of ordinary care is the test after all. The modification
that the traveler may rely to some extent upon the absence of the
flagman removes the case from the class of negligence per se cases.
It makes it a question of fact whether the traveler in view of all
the circumstances, including the absence of the flagman, was in the
exercise of ordinary care. Tobias v. Michigan, etc., R. Co., 103
Mich.,, 330; Baltimore, etc., R. Co. v. Carrington, 3 App. D. C., 10I.

To this middle view this court has hitherto inclined. In State v.
B. & M. R. R., 80 Maine, 431, which was a case of open gates, the
deceased heard the whistle of an approaching train, but had reason
toc suppose it was on another nearby line of tracks. The court
said, “While the neglect of the company to perform its duties does
not excuse the traveler in a neglect of the duties and degree of
care which the law imposes on him, still, in making his calculation
for crossing a railroad track safely, he is often justified in placing
some reliance on a supposition that the company will perform the
obligation resting on it, where there is no indication that it will do
the contrary. If the gates were open and the crossing unattended
by a flagman, then these persons had a right to accept the fact as
some evidence that the train would not attempt to pass the crossing
at a faster speed than six miles an hour. Of course full reliance
cannot always be placed on an expectation that a railroad company
will perform its duties when there is any temptation to neglect
them, because experience teaches us that it would not be prac-
ticable to do so. But such an expectation has some weight in the
calculation of chances, greater or less according to the circum-
stances. . . . If the presence of a flagman and closed gates
indicate a passing train, certainly the absence of the flagman and
open gates must be evidence that a train is not presently due or
expected.”

Again in another case growing out of the same accident, Hooper
v. B. & M. R. R.,, 81 Maine, 260, the court said: “Open gates
invite passing. Closed gates forbid passing. And by these signals
thousands of travelers are governed every day. And as gatemen
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usually perform their duties with fidelity, we think it would be
a wrong to them as well as to travelers to hold that every one who
trusts them is guilty of a want of ordinary care. It would not be
true. Ordinarily the great mass of the community do trust them.”
These cases are not precedents for the case at bar, because the
circumstances were widely different. But the language of the
court is significant. In Romeo v. B. & M. R. R., supra, the court
wade an application of the rule adversely to the plaintiff, holding
that a traveler on foot, having a sufficiently plain view of the track
could not be held to have been misled by open gates to such an
extent as to come into collision with a rapidly moving train. But
in the same connection, as a part of the discussion, the court said:
“A person approaching a railroad crossing, in a carriage, with a
view of the track obstructed, might in the exercise of ordinary
care, be led to rely upon the upright arms of a gate until it was
too late to control his horses or turn him aside.”

In this case the plaintiff knew that the defendant kept a flagman
to guard the crossing. Approaching the crossing he says he saw
the flagman on his piazza seventy feet from the crossing, and that
he listened, but heard no sound of bell or whistle. Others within
hearing say they heard none. There was an obstruction between
the plaintiff and the train, which prevented him from seeing the
train. When he passed the obstruction, he says, as we understand
him, that he glanced up the track in the direction of the train and
saw it coming not many feet away. Some twenty or thirty feet
in front of him was an express team which crossed in safety.
Under such circumstances was the plaintiff necessarily guilty of
contributory negligence?

It is to be noted that this case differs from those where the
mere absence of the flagman has been relied upon. Here the flag-
man was absent from his post, but he was in sight. He was awake.
He was where he would be presumed to know by his senses when
a train was approaching. TUnder such circumstances a traveler
might the more easily and naturally be lulled into a sense of secur-
ity. This fact brings the case quite near the line of cases which
hold that when a flagman is at his post and fails to give a warning
signal it is an assurance of safety, and an invitation to cross.
Robbins v. Fitchburgh R. Co., 161 Mass., 145. Again, the steam
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whistle, which signal travelers are accustomed to rely upon perhaps
more than any other, and which the statute requires to be blown
before reaching a crossing except in cities and villages, was not
blown, but only an air brake whistle on the car.

In view of all the circumstances, we do not think that we should
say that the conduct of the plaintiff was so conclusively negligent
that a jury of fair minded men would not be authorized to find that
ordinarily prudent men might have done as the plaintiff did. And
that is the final test.

Motion and exceptions overruled.

GEORGE A. SwASEY vs. MAINE CENTRAL RaiLroAD COMPANY.
Piscataquis. Opinion September 28, 1916.

Contributory negligence. Master and servant. Servant using unsafe
method to perform work.

1. Where freight cars were equipped with automatic couplers so as to
couple by impact, as required by Act of Congress, March 2, 1893, chapter
196, section 2, a brakeman who, after failing to recouple cars by the auto-
matic coupler went between moving cars and attempted to recouple them
with his hands, when there was no necessity or circumstances that made
it his duty to try such an unsafe method of work, was guilty of contribu-
tory negligence, defeating his right of recovery for injuries sustained by
being caught in a guard rail where he was run over and injured.

2. Where the master has provided a .safe method for the servant to perform
the work assigned to him and the servant knows it, and instead of using
the safe method provided uses an unsafe method, without directions so
to do from his employer, he does so at his own risk and is guilty of con-
tributory negligence if injured while performing the labor in such manner,

Action on the case against defendant company for injuries
received while in the employ of the defendant company as brake-
man. Plaintiff filed motion for the allowance of amendment to his
writ and the amendment was allowed. Defendant company
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excepted to the allowance of the amendment and exceptions were
allowed. Defendant company pleaded general issue. Verdict for
plaintiff. Motion sustained. New trial granted.

Case stated in opinion.

M. L. Durgin, and Hersey & Barnes, for plaintiff.

Fellows & Fellows, for defendant.

SitTiNG:  Savacg, C. J., Cornisu, King, HaLey, Hanson, JJ.

HaLey, J. This is an action on the case brought by the plaintiff
against the Maine Central Railroad Company to recover damages
for injuries received while in the employ of the defendant com-
pany as a brakeman.

The plaintiff claims that the defendant negligently permitted,
and allowed a certain guard-rail in its yard, at Oakland Junction
and station, to be unblocked, unadjusted, unfilled and out of repair,
and that, by reason of that negligence, while in the discharge of
his duty as a brakeman in coupling and uncoupling cars in the yard,
with all due care on his part, he caught his foot in said guard-rail
and was held there while the train ran over him, causing the loss
of his leg and inflicting other serious injuries. The jury returned
a verdict for the plaintiff, and assessed damages at $8373, and the
case is before this court upon a general motion to set aside the
verdict, and also upon exceptions.

The plaintiff was thirty-two years old at the time of the accident,
unmarried, and, prior to the accident, had worked at railroad work
for seven years, as fireman, car repairer, car inspector and brake-
man, and at the time of the injury, January 2, 1912, he was working
as a brakeman for the defendant. .

In the railroad yard at Oakland Junction, where the accident
happened, are a number of tracks with turn-outs, side-tracks and
switches, and there are about eighteen or twenty guard-rails in
the yard. The guard-rails are constructed of bent rails placed on
the inside of the main rail to keep the car wheels from leaving the
track when switching from one track to another. The statute of
the State obliges all railroads to keep these guard-rails blocked so
that the feet of the employee cannot be caught therein. It is the
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claim of the defendant that, at the time of the accident, its guard-
rails were all properly blocked and in a safe condition.

The accident happened at about six o’clock in the morning. The
- plaintiff was acting as middle brakeman, and went with his lantern
into the yard, with the other members of the crew, to make up a
freight train for Kineo. The engine, with the buggy or caboose,
went up the track called the main turn-out, where the caboose was
left to await the final making up of the train. The plaintiff then
went down with the engine, which hooked on to a string of cars
on the side track and hauled them over the switch and started to
back them up towards the caboose. At this time the cars were
moving towards the caboose up what was called a one per cent.
grade between two and three miles an hour. The plaintiff says
that Smith, the head brakeman, ordered him to pull the pin of
the fourth car, which he did, by operating a lever on the end of
the car which raised the pin and uncoupled the car. All this was
done by an automatic coupler, and done without going between
the cars. The plaintiff was then informed by Smith, the head
brakeman, that they didn’t want that car, and he attempted to
recouple the car by the use of the automatic coupler, but did nét
stop and start the cars, the pin did not drop, the chain slackened
and by wiggling the lever with his hand he could not get the pin
to drop or make the recouple by the use of the automatic coupler.
Finding that he could not recouple the cars by moving the auto-
matic coupler, as he was attempting to do, he put his lantern over
his left arm, stepped in between the cars, grasped the iron lever of
the car in front of him with his left hand, and attempted to place
the pin by working it with his hand so it would drop and form a
recoupling. The plaintiff testified that as he touched the pin with
his right hand he felt his left foot catch in the guard-rail, which
held him firmly to the track. The car, on which his left hand had
grasped the lever, kept on moving, his foot would not release and
he was pulled until obliged to drop upon the track between the
rails. The cars passed over him and he received frightful injuries.

It is the claim of the defendant that the evidence shows that
the plaintiff’s foot did not catch in the guard-rail. It was admitted
that the cars in question were equipped with automatic couplings,
and that said couplers were in good condition, and no claim was
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made that there was any defect in or about the cars or the couplings,
The case shows that the cars in question were equipped with the
automatic couplers; coupling by impact and uncoupling by the
use of a lever on the side of the cars, as required by the Federal
statute which provides: “That on and after the first day of January,
1808, it shall be unlawful for any such common carrier to haul,
or permit to be hauled, or use or used on its line any cars moving
interestate traffic not equipped with couplers, coupling automatically
by impact, and which can be uncoupled without the necessity of
men going between the ends of the cars. Act of March 2, 18g0.
Sec. 2, ch. 196, 27 Stat. L. 531.

The defendant relies upon the rule of law that, as between
master and servant, if the servant has been guilty of contributory
negligence, he can not maintain an action and recover damages for
injuries that he sustained when his negligence contributed to the
accident.

The cars between which the plaintiff was working at the time
he received his injuries were equipped with automatic couplers,
as required by the act of Congress. The coupler is a piece of
mechanism by which, without going between the cars, but by operat-
~ing a lever standing outside of the rail, the pin may be raised and

the car uncoupled, so that the necessity of going between the cars
for the purpose of uncoupling is anticipated by the lever. To
couple the cars the mechanism requires that the cars shall be driven
together by their own momentum, and the impact, when thus
thrown together, causes the coupling contrivance to drop the pin
into its place, and by this impact the necessity of going between
the cars is obviated, and it is unnecessary, under ordinary circum-
stances, for the brakeman to go between the cars for the purpose
of coupling or uncoupling them, and there is nothing in the record
showing any necessity for the plaintiff to go between the cars for
the purpose of coupling or uncoupling them, as he was attempting
to do.

The plaintiff was an experienced railroad man. He knew of
the danger of going between moving cars. He knew that the cars
were equipped with automatic couplers; that the couplers were in
working order, and that he could couple and uncouple the cars by
the use of the automatic coupler without going between them.
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There was no necessity or stress of circumstances that compelled
him, or made it his duty to go between the cars. He knew that if
he used the coupler in the manner that it was intended to be used,
he could couple and uncouple the cars in safety, and instead of
employing the safe method of doing the work, he saw fit to step
into a dangerous position between moving cars and by the use of
his hand to compel the coupler to work in a different manner than
it was intended to work.

Where the master has provided a safe method for the servant
to perform the work assigned to him, and the servant knows it, and,
instead of using the safe method provided, uses an unsafe method
without directions to do so from his employer, he does so at his
own risk and is guilty of contributory negligence if injured while
performing the labor. Leard v. Paper Co., 100 Maine, 59; Perkins
v. Paper Co., 104 Maine, 109. There are many Federal cases which
hold that the conduct of the plaintiff in this case was negligence,
and if it contributed to his injury that he can not recover.

A parallel case is Gilbert v. Railway, 128 Federal, 529, in which
the duty of the brakeman to use the automatic couplers was fully
discussed, and the court said: “The devolution of this duty upon
the carriers necessarily imposed upon their servants the corelevant
duty of using the equipment thus furnished to them and of refrain-
ing from going between the ends of the cars to couple or uncouple,
unless compelled to do so by necessity. Under this legislation the
breach in either of the duties became the failure to exercise ordi-
nary care and constituted actionable negligence. . . . The danger
from the negligence of the defendant in permitting the guard-rail to
become and remain unblocked was of the same nature, and was
in reality a part of, the danger to which the plaintiff exposed
himself when he stepped between the cars, and his ignhorance of
or danger from the unblocked guard-rail, while he knew the general
and ordinary danger of the place, constitutes no legal excuse for
his want of ordinary care, and cannot be permitted to relieve him
from its fatal effects. This view of this question is sustained by a
moment’s consideration of the fact that the contention of the plain-
tiff’s counsel is suicidal. If, as they argue, the plaintiff is guilty
of no actionable or contributory negligence in entering and walking
between the cars because he did not know or anticipate the negli-
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gence of the defendant in leaving the guard-rail unprotected, then
by the same mark the defendant was guilty of no actionable negli-
gence in leaving the guard-rail unprotected, because it did not
know or anticipate that the plaintiff would be guilty of the negli-
gence of entering and walking between the moving cars uncoupling
them, and if he had not done so he would not have been injured.
The plaintiff then failed to discharge his duty to exercise ordinary
care when he entered and walked between the moving cars to
urcouple them, and this negligence directly contributed to his
injury.”

As the record clearly shows that the plaintiff was guilty of neg-
ligence in stepping between the moving cars to couple and uncouple
them, and that his negligence contributed to the injury received by
him, by the well settled rules of the common law his contributory
negligence is a bar to this action, and it is unnecessary to consider
the exceptions.

Motion sustained.
New trial granted.

STATE OF MAINE vs. HIRAM ScoviL STEEVES.

Oxford. Opinion September 28, 1916.

In criminal actions, to whom shall motion for new trial be addressed.

1. A general motion for new trial in a criminal case is to be addressed to
and heard by the Justice presiding at the trial.

2. So a motion for new trial upon the ground of surprise at the trial before
the jury must be addressed to and heard by the Justice presiding at the
trial.

3. Where a motion for new trial is based upon alleged ground of surprise
at the trial and such ground is not apparent from the record, it is not to
be inferred but is a fact to be proved and the motion must be verified by
affidavit.
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Respondent indicted for polygamy under chapter 125, section 4,
Revised Statutes. Verdict of guilty. Motion for new trial filed by
respondent. Motion overruled.

Case stated in opinion.

Albert Beliveau, County Attorney, for State.

George A. Hutchins, for respondent.

SrrTiNg:  Savace, C. J., CornisH, King, Birp, Harey, PHIL-
BROOK, JJ.

Birp, J. The defendant was indicted under section 4 of chapter
125, Revised Statutes and, upon trial the jury having rendered a
verdict of guilty, filed a motion for new trial upon the following
grounds:

1. Because said verdict is against law; 2, against the evidence;
3. against law and evidence and the manifest weight of evidence
and 4, “because the respondent says he was taken by surprise by
the change of evidence given by the principal witness against him
in this court, from evidence given by the same witness in the lower
court upon material facts affecting one of the principal issues in
the case.” No motion for continuance was made during the trial.

As to the first three grounds upon which the motion is based,
we must hold that the motion is improperly here. Such motion for
new trial in a criminal case should be addressed to and heard by
the Justice presiding at the trial. Tt was so held in State v. Hill, 48
Maine, 241 ; and also in State v. Gilman, 70 Maine, 329, 334. See
also State v. Read, 62 Maine, 134, 135, 136; State v. Swmith, 54
Maine, 33, 36 and Brown v. Moore, 79 Maine, 216, 217, in which
State v. Hill, supra, is cited with approval. No change in the
statutes upon which the conclusions reached in the last named case
were based has been discovered. They remain as then, save as
amended by Pub. Laws, 1889, c. 152, now R. S, c. 135, § 27, as
amended by Pub. Laws, 1909, c. 184 and Pub. Laws, 1913, c.'18.
These amendments granting a right of appeal from the decision of
the presiding Justice upon motion for new trial in certain criminal
cases impliedly recognize the rule of law declared by State v. Hill,
supra. The motion must be dismissed as to the first three grounds
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The court finds, however, upon an examination of the record, no
reason for disturbing the verdict for either of the first three reasons
urged.

The fourth ground upon which a new trial is asked is founded
upon a cause not shown by the evidence reported. That defendant
was surprised by the change of evidence is not apparent from the
record and it is not to be gathered by inference only. It is a fact
to be proved and, such being the case, the motion should have been
verified by affidavit as to the existence of surprise. Rule XVI;
Emmett v. Perry, 100 Maine, 139, 141. Omitting comment upon
the indefiniteness and lack of particularity of the allegation of the
fourth ground of the motion, we think the motion should have been
addressed to the presiding Justice. In State v. Gilman, supra, where
a motion for new trial on account of the alleged incompetence of
a juror was filed and carried to the Law Court, it was held that the
court was without jurisdiction and that such motion is addressed
to the discretion of the Justice presiding at nisi prius and is to
be decided by him. That case is decisive of the present case.

It may not be improper to say that testimony of a witness dif-
ferent from that which he gave on a previous occasion has been
held in cases not unlike that under consideration, not to constitute
such mistake or surprise as to warrant the granting of a new trial.
State v. Webb, 20 Wash., 500, 501 ; State v. Miller, 24 W. Va., 8oz,
804-805 ; see also McNeal v. State, 43 S. W. Rep., 792 ; Dillingham
v. State, 37 1d., 771.

Motion overruled.
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MEeLBOURNE C. Smita anNp Tunomas M. Hovr
VS,
Bancor & ARr00sTO0K RAILRoAD COMPANY.
Aroostook. Opinion September 28, 1916.

Duty of common carriers to shippers of freight. What is reasonable care
on part of common carriers.

1. It is the duty of a common carrier to use reasonable care and diligence
in the transportation of freight given to it to carry.

2. What is reasonable diligence by a railroad company in the transpor-
tation of freight depends upon circumstances, and one of the circum-
stances in transportation is the perishable character of the freight, or
otherwise.

3. When a railroad company accepts perishable property, such as potatoes,
to be shipped over the line at a season of the year, when in the course of
nature severely cold weather is to be apprehended, it is bound to use
great diligence in forwarding the property.

4. A shipper, even of perishable goods, cannot require his freight to be"
started until the arrival of a freight train.

5. But when there were accidents and delays, avoidable or not, and when
the freight has lost its regular schedule, and, being perishable, is in
imminent danger of being lost, rcasonable care may require a carrier to
do special service, and expedite the carriage, without waiting for a
regular train.

6. When a carrier permitted a car of potatoes to stand upon a siding, in
freezing weather, from 36 to 40 hours, without apparent necessity, or
apparent reason, except the waiting for the arrival of a regularly sched-
uled freight train which might take it along, the jury was warranted
in finding that it was guilty of negligence.

Action on the case to recover damages for alleged negligence of
defendant company in failing to reasonably transport goods, or
property of the plaintiff delivered to defendant. Defendant pleaded
general issue and brief statement alleging that the delay in transit
was unavoidable on account of the severity of the winds and snow-



224 SMITH AND HOYT 7. BANGOR & AROOSTOOK R. R. cO. [115

storms, and that the defendant company used reasonable diligence
in transporting the property of the plaintiff. Verdict for plaintiff.
Motion for new trial filed by defendant. Motion overruled.

Case stated in opinion.

Hersey & Barnes, for plaintiff.

J. E. Gould, and Powers & Guild, for defendant.

S1TTING: Savacg, C. J., CornisH, King, Birp, HALEY, PHILBROOK,

JT.

SavaGg, C. J. Action on the case for negligent delay in trans-
portation of car of potatoes from Presque Isle, Maine, to Onley,
Va., in consequence of which some of the potatoes were frozen en
route. The case comes up on the defendant’s motion for a new
trial.

The potatoes were in a refrigerator car furnished by the defend-
ant, which was so fitted as to protect the potatoes from freezing
for from 10 to 13 days in ordinary winter weather, and from
5 to 7 days in “cold snaps.” The usual running time for freight
trains from Presque Isle to Northern Maine Junction, where the
potatoes were to be delivered to the succeeding carrier, the Maine
Central Railroad, is about twenty-four hours. And the usual time
of transportation from Presque Isle to Onley is about eleven days.

The car was loaded at Riverview siding, three miles north of
Presque Isle, on Friday, February 6, 1914, but too late to be taken
by any regular freight train that day. But on February 7 it was
moved by the defendant to Presque Isle, the billing point, but too
late for the regular day freight trains. In fact a bill of lading had
been issued, February 6. This car was one of twenty-two cars of
potatoes which made up train “Extra 70.” The train left Presque
Isle at 12.15 A. M., February 8. It encountered various troubles
from drifting snow on the track. Apparently, under the con-
ditions, the load was too heavy for the locomotive. And this car
with three others was set off during the forenoon of February §,
at Mapleton, six miles from Presque Isle, where it remained until
6 P. M., February 9, when it was picked up by the first regular
reight train that passed. It reached Northern Maine Junction at
11.20 P. M., February 13, one hour short of six days from Presque
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Isle. The distance was 184 miles. In the meantime it had stood
on sidings at Oakfield thirty-seven and one-half hours, and at
Millinocket thirty-six hours.

But for the delay at Mapleton, there is nothing in the case to
show that the car would not probably have run through to Northern
Maine Junction, and to a warmer climate in ample time to prevent
the potatoes from freezing, though it would probably have been
unable to make schedule time, for the track conditions were
undoubtedly bad.

By reason of the delay, the car got in behind a derailed passen-
ger train at Belvidere, on February 10, and two stalled freight
trains south of Millinocket, February 12, and got into a severe
storm, accompanied by extreme cold, which caused it to be laid up
at East Newport, on the Maine Central Railroad from 5.15 P. M.,
I'ebruary 14 to 11.55 A. M., February 16. We think it unnecessary
to discuss in detail the misadventures of the car after it left Maple-
ton. The delay at Mapleton, as we have seen, brought the car into
the teeth of cumulative troubles further on.

The defense is that the potatoes were unavoidably delayed in
transit by wind and snow storms of great severity, and that the
defendant and its connecting carriers used all reasonable diligence
in the transportation. ‘

It is certain the weather conditions on February 7 and 8 were
bad, unusually bad, but it is not shown that they were unpre-
cedented, phenomenal or extraordinary, in the sense that they
should not have been anticipated, in an Aroostook winter. The
winter had been severe, with a somewhat larger snowfall than usual.
In ploughing out the railroad track high shoulders of snow had
been left on either hand. When a wind arose during or after a
snow storm, it was inevitable that the snow would drift in onto the
track between the shoulders, and make railroading difficult. And
the longer the drifts remained unploughed the worse it was.

It began snowing at Presque Isle at 4 A. M., February 7, and
continued into the night following. From 4 to 6 inches of snow
fell. A high wind was blowing that night. The temperature dur-
ing the day was around zero. - Although the defendant knew all
this, and knew of the shoulders of snow, and the dangers of drifting
snow, and the vicissitudes of a winter in Northern Maine, yet no

VOL. CXV I§
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plough was sent over the line that day or night. Not until 8 or 9
A. M. the next day did one start from Caribou, which went over
the line once that day. Under these conditions, the defendant
started this train of perishable freight, during, or at least on the
heels of the storm, at midnight. The train ran into snow drifts.
This car and three others were set off at Mapleton. The lightened
train went on. It had more trouble with snow. Its engine became
disabled. It was found by an engine following and set onto a
siding.

It was the duty of the defendant to use reasonable care and dili-
gence in the transportation of this .car, and to move it without
unreasonable delay. Johnson v. Railroad, 111 Maine, 267. What
is reasonable diligence depends upon circumstances, and one of the
circumstances in transportation is the perishable character of the
freight, or otherwise. In Young v. M. C. R. R. Co., 113 Maine,
117, we quoted, with approval, the following language used by
another court: “When a common carrier accepts perishable prop-
erty, such as potatoes, to be shipped over its line at a season of
the year when in the course of nature, severely cold weather is to
be apprehended, though the weather may be warm when the freight
is received, the carrier is bound to use great diligence in forwarding
the property.” ,

In this case we think a jury might reasonably have found that
the defendant did not use reasonable care, in that it did not keep
its track seasonably ploughed out, that it permitted the storm to
get too far ahead of it, and that the delay at Mapleton was not
due to unavoidable difficulties, but to difficulties that might have
been avoided by the exercise of reasonable care and foresight.
Again, a jury might find that the car was left at Mapleton an
unreasonable length of time. The track appears to have been open
all day, February 9, but the car was not moved until 6 P. M., by
the first regular train. It is true that a shipper, even of perishable
goods, has no right to require his freight to be started until the
arrival of a regular train. Johnson v. Railroad, supra. Yet when
there have been accidents or delays, avoidable or otherwise, and
when the freight has lost its regular schedule, and, being perishable,
is in imminent danger of being lost, we can conceive of cases where
we think reasonable care would require a carrier to do a special



Me.] DARTNELL v. BIDWELL. 227

service, and expedite the carriage, without waiting for a regular
train. And if the jury found, as it might, that the defendant in
this case was guilty of negligence in not starting the car from
Mapleton early on February 9, we should not disturb their verdict.
Had the defendant done so, this car, so far as anything is shown
in the case, would in all probability have proceeded on its way in
advance of the derailed passenger train and the stalled freight
trains which delayed it on February 10 and 12, and have preceded
the storm which delayed it at Fast Newport, February 14 to 16.
The verdict is sustainable.

Motion overruled.

ELLEN M. DARTNELL vs. GRACE S, BIDWELL.
Lincoln. Opinion September 28, 1916.

Action of trespass quare clausum. Distinction in cases where easement is
claimed by prescriptive right and where title is clatmed by adverse
use. Effect of letter or written notice forbidding use of way
claimed to party claiming easement by prescription. Justifica-
tion of acts of defendant. How pleaded. Meaning of
words “acquiescence of owner.” Necessary elements
of proof in claiming prescriptive casement.

What should brief statcment contain.

I. A prescriptive easement is created only by a continuous use for at
least twenty years under a claim of right adverse to the owner, with
his knowledge and acquiescence, or by a use so open, notorious, visible
and uninterrupted that knowledge and acquiescence will be presumed.

2. To create a prescriptive easement, acquiescence, in the sense of passive
assent, is essential. It raises the presumption of a grant.

3. When an adverse use has continued for twenty years without inter-
ruption or denial on the part of the owner, and with his knowledge, his
acquiescence is conclusively presumed, and a prescriptive easement is
established.

4. In a case where the defendant claimed a prescriptive right of way over
the plaintiff’s land, a letter from the plaintiff to the defendant expressly
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denying the latter’s right to use the land, protesting its present, and
forbidding its future exercise, is held to be sufficient evidence of the
plaintiff’s non-acquiescemce, and of an interruption of the defendant’s
inchoate easement.

5. The provision in Revised Statutes, ch. 107, sect. 12, that an easement
may be interrupted by a notice in writing served and recorded, does not
exclude other methods of such an interruption.

6. When a defendant would justify or excuse an act which is unlawful
unless justified or excused, justification must be pleaded. ‘

7. Justification may be pleaded by way of a brief statement under the
general issue, but the brief statement must be precise and: certain to
common intent.

8. A defendant sued in trespass for acts done upon another’s land sought
to justify by showing that she had a prescriptive right of way over the
land, and that the acts of illegal trespass were done in making repairs
on the way. In a brief statement, she set up that she had a right of
way, but did not set up that the acts complained of were done in the
use or repair of the right of way.

Held, that evidence of repairs is inadmissible.

9. Photographs offered by the prevailing party, and excluded by the court,
were sent to the jury room, without the fault of either party, and were
examined by at least one or more of the jury.

Held, that they were obviously prejudicial, and so much so as to require
a new trial.

10. The testimony of jurors concerning their deliberations and proceed-
ings is inadmissible. It is not competent for a juror to testify what
did, or did not, influence him.

Action of trespass quare clausum. Defendant pleaded general
issue and brief statement claiming an easement by prescription.
Verdict for defendant. Plaintiff filed exceptions to refusal of
court to give certain requested instructions, and also motion for
new trial. Exceptions and motion sustained.

Case stated in opinion.

Barrett Potter, and Wheeler & Howe, for plaintiff.

George A. Cowan, for defendant.

SitTiNG: Savacg, C. J., CornisH, King, Birp, PHILBROOK, JJ.

Savacg, C. J. Trespass quare clausum. In defense, it was con-
tended that the defendant had a right of way over the plaintiff’s
premises, and that the acts complained of, or some of them, at
least, were done in making necessary and reasonable repairs of
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the way. A portion of the way was acquired by grant. The
remainder was claimed by prescription. Whether she had such a
prescriptive right was contested. The verdict was for the defend-
ant. The plaintiff brings the case here on exceptions to refusals
to give requested instructions, and on a motion for a new trial.

One of the issues in the case, and perhaps one decisive of the
case, is whether the prescriptive easement claimed by the defendant
was interrupted by the plaintiff while it was yet inchoate. The
presiding Justice was requested to instruct the jury that “the
defendant must not only prove the use of the way claimed by
prescription, for twenty years, but that it was continued, uninter-
rupted and adverse, that is, under a claim of right, with the knowl-
edge and acquiescence of the owner, and not as a matter of favor
or courtesy on his part.”” This language seems to have been taken
from the opinion in Sargent v. Ballard, g Pick., 251. The presiding
Justice declined to give this instruction. In declining to do so, he
said,—“It is true that the use must be for twenty years, that it
must be continued, uninterrupted and adverse, under a claim of
right, but it need not be under an acquiescence of the owner.”
The plaintiff excepted. While the easement was still inchoate as
claimed by the plaintiff, the plaintiff wrote a letter to the defendant
in which she said: “You are hereby notified that that portion of
myland . . . which you have recently ploughed and made into
a road is across my private property. . . . No person has or
ever had any right to pass in or over this field, and you are liable
to me in damages for trespass. . . . I hereby notify you to at
once go back to the original location and the original cart road
width as given in deed Hussey to Myers in 1856. . . . I hereby
forbid you or anyone in your behalf to pass in or travel over any
portion of my land whatsoever and especially that portion which
you have unlawfully and without any right made into a road,
and you are notified to hereafter travel only in the single cart
road. . . .” This letter related to the prescriptive way in
question. The plaintiff at the trial contended that this letter was
an interruption of the defendant’s inchoate easement, and requested
an instruction to that effect. A third request differently phrased
was to the same effect. These requests were refused, and the
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piaintiff excepted. All the exceptions so far may be considered
together.

A prescriptive easement is created only by a continuous use for
at' least twenty years under a claim of right adverse to the owner,
with his knowledge and acquiescence, or by a use so open, notori-
cus, visible and uninterrupted that knowledge and acquiescence
will be presumed. Each of the elements is essential and each is
open to contradiction. The existence of all the elements for the
requisite period creates a right conclusive against attack. Rollins
V. Blackden, 112 Maine, 459, and cases cited. The present con-
troversy concerns the element of acqiiiescence, and the question is
whether the plaintiff’s asquiescence was interrupted in law by the
letter from which we have quoted. It is not claimed that the
defendant’s use was interrupted by it.

Acquiescence is used in its ordinary sense. It does not mean
license or permission in the active sense. It means passive assent,
or submission. It means quiescence. It is consent by silence.
Pievce’s Admr. v. Pierce, 66 Vt., 369; Cass County Commissioners
v. Plotner, 149 Ind., 116; Scott v. Jackson, 8 Cal., 258. See
Webster’s Dictionary, Tit. Acquiescence. Proof of acquiescence
by the owner is held essential by all authorities. It raises the
presumption of a grant. Rollins v. Blackden, supra. Where the
adverse use has continued for twenty years without interruption
or denial on the part of the owner, and with his knowledge, his
acquiescence is conclusively presumed. It was error then to rule
that proof of acquiescence was unnecessary.

The distinction between the creation of an easement by adverse
use and the gaining of a title to land by adverse possession is not
always borne in mind. We said in Rollins v. Blackden, suprd, that
in the matter of acquiescence, “the creation of a prescriptive ease-
ment logically differs from the acquisition of a title to real estate
by adverse possession. In the former the possession continues
in the owner of the servient estate, and the prescriptive right arises
out of adverse use. In the latter, the owner is ousted from pos-
session, and the right or title arises out of adverse possession;
and nothing short of making entry, or legal action, will break the
continuity of possession. Workman v. Curran, 89 Pa. St., 226. If
the case at bar had been one of claimed adverse possession, the
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request would have been erroneous, and the ruling would have been
right.

Anything which disproves acquiescence rebuts the presumption
of a grant. Swith v. Miller, 11 Gray, 145. It interrupts the
inchoate easement. So far there is no dispute. The question now
is,—In what manner may acquiescence be disproved? And upon
the question the authorities are divided. Upon one side is the
leading case of Powell v. Bagg, 8 Gray, 441, in which it was said
that if the owner of the land before the lapse of twenty years,
by verbal act upon the premises in which the easement is claimed,
resists its exercise, and dénies its existence, his acquiescence is
disproved, and the essential elements of a title by adverse use are
shown not to exist.” In C. & N. W. Ry. Co. v. Hoag, go IlL, 339,
which was a case where the owner orally remonstrated against the
use, the court approved the doctrine of Powell v. Bagg, and went
further, and held that it was not material where the remonstrance
was made, whether on or off the land. The doctrine that denials
and remonstrances, on or off the land are sufficient to rebut
acquiescence, and work an interruption is supported by ¥ orkman
v. Curran, supra; Nichols v. Ayler, 7 Leigh, 546; Field v. Brown,
24 Gratt., 74; Reid v. Garnet, 101 Va., 47; Stillman v. White Rock
Mfg. Co., 23 Fed. Cas., 549; Wooldridge v. Coughlin, 46 W. Va.,
245; Croster v. Brown, 25 L. R. A., (N. S.) 174; Andries v. Detroit
G.H. & M. R. Co., 105 Mich., 557; Bealey v. Shaw, 6 East., 216;
Livett v. Wilson, 3 Bing., 115; Washburn on Easements, p. 162.

On the other hand there are courts which hold that mere denials
of the right, complaints, remonstrances or prohibitions of user
unaccompanied by physical interference to some degree, will not
permit the acquisition of a right by prescription. The leading case,
perhaps, on this side, is Lehigh Valley R. R. Co. v. McFarlan,
43 N. J. Law, 605. See other cases referred to in Rollins v.
Blackden, supra. In the New Jersey case, the court seemed to
follow by analogy the doctrine of adverse possession, and did not
mark the distinction, which we have pointed out, between creating
an easement and acquiring title by adverse possession.

When we consider what acquiescence means, and that non-
acquiescence defeats an easement, but alone does not defeat title
by adverse possession, we are persuaded that the doctrine in the
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former class of cases is founded upon the better reason. If
acquiescence is consent by silence, to break the silence by denials
aud remonstrances ought to afford evidence of non-acquiescence,
rebutting the presumption of a grant. In Rollins v. Blackden,
supra, we held that the grant of an easement to A. effectually
interrupted the inchoate easement to B. because it was an act of
the strongest potency to rebut the presumption of acquiescence.
Ir that aspect, there was no physical interruption nor disturbance.
In the case at bar, we think that the letter of the plaintiff to the
defendant expressly denying the latter’s right, protesting its pres-
ent, and forbidding its futyre exercise, ought, in reason, to be held
sufficient evidence of the plaintiff’s non-acquiescence, and of an
interruption of the defendant’s inchoate easement. And we do
hold it to be such. In fact, the statute, R. S, ch. 107, sect. 12,
provides expressly that an easement may be interrupted by a
notice in writing served and recorded. That the notice should be
served or delivered is necessary to bring knowledge of the inter-
ruption home to the claimant. Otherwise it is not notice to him.
The provision for recording is to perpetuate the evidence of the
interruption and give notice to third parties. But we think the
statutory method is not exclusive. A notice in writing, served or
delivered, but not recorded, is sufficient if proved. The plaintiff’s
requested instruction should have been given.

The plaintiff requested an instruction in these words: As to
the matter of continuity of use, the defendant must prove such
repeated acts of use, of such character and at such intervals, as
afford a sufficient indication to the owner of land that the right of
way was claimed. The presiding Justice said: “I give you so
nuch of the instruction as states that the acts must be of ‘such a
character.”” He gave no more of it. As qualified, the instruction
omitted the essential element of continuity of use. The plaintift
was entitled to have the instruction given. Bodfish v. Bodfish, 105
Mass., 317, from which case the language of the request was taken.

The defendant pleaded in justification by way of brief state-
ment “that the way which is the subject of dispute has been used
for forty three years by defendant and those under whom she
claims and the defendant claims right by user to pass over the
plaintift’s land.” The plaintiff requested an instruction in sub-



Me.] DARTNELL ¥. BIDWELL. 233

stance, as it is called in the brief, “that the defendant was not
entitled under her plea to introduce evidence of repairs.”” The
request was refused.

When a defendant would justify or excuse an act which is unlaw-
ful unless justified or excused justification must be pleaded. Hall
v. Hall, 112 Maine, 234. Justification may be pleaded by way of
brief statement, and when that is done the nicety of special plead-
ing is not required. Clark v. Foxcroft, 6 Maine, 296. But the
brief statement must be precise and certain to a common intent.
Washburn v. Mosely, 22 Maine, 160; Corthell v. Holmes, 87 Maine,
24. The brief statement in this case sets up that the defendant
had a prescriptive right of way, but it does not set up that the
acts complained of were done in the use or repair of the right of
way. The fact that the defendant had a right of way, if proved,
would not afford a complete justification. She might have had a
right of way, and yet she might have exceeded her rights and
become a trespasser. It was necessary for her to prove, and there-
fore to allege, that the acts complained of were done in the law-
ful use or repair of the way. Her justification would then be
complete. The requested instruction should have been given.

The motion for a new trial is based upon the fact that three
photographs which had been offered in evidence by the defendant
and excluded by the court were sent to the jury room, and were
seen and examined by one or more at least of the jury. So far as
appears neither party was at fault. The photographs have been
exhibited to us, and we think that they were calculated to influence
the jury. It is not a question whether the jurors considered them,
or were influenced by them. That we can never know. The testi-
mony of jurors concerning their deliberations and proceedings is
not admissible. It is not competent for a juror to testify what did
or did not influence him. Studley v. Hall, 22 Maine, 198; Hovey
v Luce, 31 Maine, 346; Greeley v. Mansur, 64 Maine, 211; Trafton
v. Pitts, 73 Maine, 408 ; Whitney v. W hitman, 5 Mass., 404.

The photographs were prejudicial, and so much so as to require
a new trial. Benson v. Fish, 6 Maine, 141; Rich v. Hayes, 97
Maine, 293 ; Hix v. Drury, 5 Pick., 206; Alger v. Thompson, 1 All,
453

Exceptions and motion sustained.
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Tue City or BeLrast, In Equity,
s.
Tue BeELrast WATER COMPANY.

Waldo. Opinion September 28, 1916.

Rights of wmunicipalitics under special legislative acts. Right of party
who has accepted benefits of a contract to question
validity of same. Ultra vires contract. Who
may take advantage of same.

In 1886, promoters and the City of Belfast entered into a written contract,
having for its object the construction in Belfast of a public water system,
for municipal and domestic uses. Among other things, the promoters
agreed to set certain hydrants, and the City agreed to pay for hydrant
service a certain sum annually for twenty years. And the promoters
agreed that at all times after the first twen'y years expired they would
furnish water for the hydrants free to the city. The promoters also
agreed to supply all water for sprinkling streets, and for all buildings
used for municipal or school purposes, and for certain other public uses,
for such sums annually as the City should assess taxes upon the fran-
chise and works of the water system. It was agreed that such of the
stipulations in the contract, as the city might not then have the power
to make, were not to be binding until authority was granted by a charter
to be procured by the promoters. In 1887, the promoters were incor-
porated under the name of the Belfast Water Company. The charter
authorized the city to contract with the company for water for public
purposes, on such terms as the parties might agree upon, including the
remission of taxes upon the real estate, fixtures and plant of the com-
pany. In 1887, the company constructed the water system, and notified
the city that the fire service “contracted for with the city” was ready
for use. The promoters’ contract was never assigned to the company,
and no new contract was made by the city with the company. But
for thirty years both parties conducted themselves in apparent recogni-
tion of the contract. The company set the hydrants and the city paid
hydrant rentals for twenty years. Taxes were remitted to compensate
for the use of water for the other specified public uses, as provided
in the contract. In January, 1916, the company notified the city of its
intention not to recognize the contract as of binding force, and not to
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permit the use of the hydrants by the city, unless new arrangements were
made by the city to pay a fair compensation for their use. In a bill
for an injunction to enjoin the company from carrying its intention into.
effect it is held, as follows:

1. The promoters’ contract has been impliedly adopted by both parties,
and the company is as much bound by its engagements, as if it had been
expressly entered into under the charter.

2. When a corporation expressly or impliedly adopts a contract made by
its promoters, and obtains its benefits, it must take it with its obligations
and burdens.

3. When a party has accepted the benefits of a contract, not contra bonos
mores, he is estopped to question the validity of it.

4. It seems that the defense of ultra vires can be made oniy by the party
whose act, or the acts of whose agents, are claimed to be ultra vires.

5. Whether a water company may compel the settlement of a disputed
claim, in a case like the one at bar, by refusing to supply water, quaere.

6. When the parties, instead of making a new contract as authorized by
the charter, adopted an existing contract, and acted upon it for thirty
years, their contractual relations must be regarded as based upon legis-
lative authority.

7. When the legislature authorizes a city or town to contract for a supply
of water for public uses, upon such terms as may be agreed, and
places no limit upon the length of time for which a contract may be
made, a valid contract may be made for an unlimited time.

8. A legislative determination of public policy within constitutional limita-
tions, is conclusive upon the courts.

9. Under the unlimited powers given by the charter, the City had power
to contract for a hydrant service for all time, to be paid for in twenty
annual installments.

10. For a water company to contract to furnish a free service to the
public is not, at common law, an unlawful discrimination.

11. Section 31, of chapter 129, of the Laws of 1913, which forbids a
public service company making unreasonable preferences, is not applic-
able, becayse a discrimination in favor of a municipal corporation is
not unreasonable.

12. Section 32, of chapter 129, of the Laws of 1913, which makes it
unlawful for any person or corporation to receive any rebate, discount
or discrimination in respect to any public service has a prospective, and
not a retroactive effect. It does not invalidate any previously existing
lawful contract.

13. A statute which impairs the obligation of any existing lawful contract
is unconstitutional and void.

14. With legislative authority, a municipality may, by contract with a
water company, fix the value of certain public services for an unlimited
time as the equivalent of the amount of taxes which may be assessed
upon the company’s property, so that one may off-set the other. When
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the legislature has given the power, without limitation of time, the
court cannot fix a limit.

Bill in equity asking for the granting of a permanent injunction.
Defendant company threatened to discontinue its water service to
plaintiff town. Defendant filed demurrer and answer to plaintiff’s
bill. Case reported to Law Court to render such judgment as’the
law and evidence require. Bill sustained with costs. Permanent
injunction to issue as prayed for. .

Case stated in opinion.

Carleton Doak, city solicitor, and Robert F. Dunton, for plaintiff,

Harvey D. Eaton, and H. C. Buzzell, for defendant.

S1rTING:  Savace, C, J., CorNisH, King, Birp, HaLEY, JJ.

Savacg, C. J. In 1886, two men, who will be called the pro-
moters, entered into a written contract with the city of Belfast.
The contract contained these provisions, among others. The pro-
moters agreed to construct in Belfast a complete system of watet
works for the extinguishment of fires, and for domestic, manu-
facturing, and other purposes. They agreed to place in the system
forty-five hydrants, and more, if desired by the city. The city
agreed to pay for not exceeding fifty hydrants in number, set upon
pipe described in the construction plan, an annual rent of nine
hundred dollars. For additional hydrants set upon new pipe, the
promoters were to receive forty dollars each annually. Tt was
agreed by the promoters that at the expiration of twenty years from
the time water was first let into the pipes the payment of rent
for each and all hydrants should cease, and that at all times there-
after they would furnish water for the hydrants free to the city.

The promotérs further agreed to supply all water for sprinkling
streets and flushing gutters, and for all buildings within the limits
supplied by its pipes, used by the city for municipal and school
purposes, including the public library and a city hospital, and for
four drinking troughs or fountains for man and beast, and for two
ornamental fountains, for such sums annually as the city should
assess taxes upon the franchise and works of the water system.

. Further, the promoters agreed to sell and convey the system to
the city at any time for such price as might be agreed upon, or in
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case of failure to agree, for such price as might be determined by
commissioners in a manner prescribed by the contract.

The city agreed that the promoters should have the privilege
and right to supply water for domestic and other purposes, and
should be authorized to dig up the ways and streets for the purpose
of laying pipes, and for doing such other work as might be neces-
sary in the operation of the water works.

It was agreed that such of the agreements and stipulations in
the contract, as the city might not then have the power to make
without authority of the Legislature, were not to be binding until
such authority was granted by a charter satisfactory to the city,
tc be procured by the promoters.

In accordance with the contract, the promoters procured a char-
ter from the Legislature by which they and one other were incor-
porated under the name of the Belfast Water Company, the
defendant in this case, ch. 94, P. and S. Laws of 1887. The char-
tered purpose of the corporation was to furnish water to the people
of Belfast for domestic and other uses, and to the city of Belfast
for the extinguishment of fires and other public uses. Among
other things the corporation was empowered to dig up the streets
for the purpose of laying its pipes, and to fix and collect water
rates. The charter provided that after the corporation should
commence receiving pay for water supplied by it, it should be
bound to furnish, at a reasonable rate, water for the inhabitants
of the city for said uses, and to the city in its corporate capacity
for public uses. The charter authorized the city to contract with
the corporation for water for public uses, on such terms as the
parties might agree upon, including the remission of taxes upon
the real estate, fixtures and plant of the corporation.

The Belfast Water Company, in 1887, constructed its water
works in Belfast. The contract between the promoters and the
city was not assigned by the promoters to the water company. And
no new contract was made by the city with the defendant company
as was authorized by the company’s charter. But December 1st,
1887, the defendant notified the city of the completion of its works
in this language: “The works of the Belfast Water Company,
so far as they relate to the fire service, contracted for with the city
are now ready for use, and we have the honor of turning over to
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the city the hydrant wrenches, and the use of the hydrants for fire
service, in accordance with the terms of said contract.” And from
that time until recently both parties have conducted themselves in
apparent recognition of the contract with the promoters. The com-
pany has set the hydrants and furnished water, and the city has
paid the agreed hydrant rental, amounting to between thirty and
forty thousand dollars. And the company has brought divers suits
te enforce contract rights. The compensation for the use of water
for sprinkling and other public uses mentioned in the contract,
except for hydrants, has been paid by the remission of taxes as the
contract provided.

In January, 1916, the defendant, being advised, as it says, that
the contract between the promoters, or the company itself and the
city was illegal, and that it was wrong for it to be performed
further, notified the city that from and after April 1, 1916, it
should refuse to recognize it as of binding force, and should there-
after refuse to perform thereunder. It also notified the city that
unless arrangements were made by the city to pay a fair compensa-
tion for all hydrants in use, it would after April 1, cease to main-
tain said hydrants or permit their use by the city.

Thereupon this bill was brought setting forth the essential facts,
and praying that the defendant be enjoined from preventing the
plaintiff’s use of the hydrants, and that it be commanded to main-
tain the hydrants and to furnish an adequate supply of water there-
for. The case comes before us on report.

In argument, the defendant does not question the conclusion that
the promoters’ contract has been impliedly adopted by both parties,
nor that the defendant is bound by the engagements entered into
by its promoters as far as they were legal. It is settled that if a
corporation expressly or impliedly adopts the contract made by its
promoters, and obtains its benefits, it must take it with its obliga-
tions and burdens. It must do what the promoters agreed to do.
Robbins v. Rallway & Electric Co., 100 Maine, 496.

But the defendant contends that the contract is illegal, null and
void for three reasons: 1, that it “ignores the right of the state to
regulate and control the terms and conditions of service by fixing
terms and conditions unalterably for all time”; 2, that it ignores
the principle that utilities must serve all alike on fair terms, by a
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provision that a large and important part of the service shall be
rendered without compensation for all time after the expiration
of twenty years”; and, 3 that it “ignores the right of the state to
levy taxes upon a just and reasonable basis by fixing for all time
certain public services as the measure of all taxation of the com-
pany’s property.” For these reasons the defendant claims that it
is under no duty or obligation to furnish water to the city, and
that it has a legal right to discontinue the water services to the city,
unless and until the city will make arrangements to pay fair com-
pensation.

The city takes issue with the defendant on all these propositions.
But it contends, also, that the defendant is now estopped from
denying the validity of the contract which it adopted, and the
benefits of which it has received. Tt is also urged that if the con-
tract was ultra vires, it was so only as to the city, and that the
question of ultra vires, and the contention that the contract was
against public policy, can be raised only by the municipality affected,
and not by the other contracting party.

It has been repeatedly held, and we think with good reason,
that when a party has accepted the benefits of a contract, not con-
tra bonos mores, he should not be permitted to question the validity
of it, that he is estopped. Fort Worth City Co. v. Smith Bridge
Co., 151 U. S, 204; Richardson v. Welch, 47 Mich., 309; Doane
v. Lake Street etc. R. R. Co., 165 111, 5t0; Collins v. Cobe, 202 Ill,,
469; State v. Germania Bank, go Minn., 150; Gibbs v. Crarg, 58
N. J. L., 661; Flower v. Barnehoff, 29 Or., 132; Dyer v. Walker,
40 Pa., St, 147; 2 Pars. on Contracts, g61. And in Joy v. St.
Louis, 138 U. S, 1, where a railroad company was in the enjoy-
ment of a right of way through a park, and had received the benefit
of a large sum of money expended by the park commissioners,
under an agreement with them, the court said that without offering
to return the property obtained by virtue of the agreement, it could
not be heard to allege that the agreement was against the policy of
the law.

Again, while it is true that in general the court will refuse to
enforce contracts contra bonos mores, there is good reason for
saying that the defense of ultra vires can be made only by the party
whose acts, or the acts of whose agents, are claimed to be ultra
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vires. The ultra vires contract of a municipality is a legal wrong.
The party that is wronged may be relicved. The other contracting
party is not wronged in the eye of the law. And it would seem that
it cannot seek to be relieved from a contract with which the other
party is content. We have found no case where the other contract-
ing party has been relieved, and no case even where it has sought
to be relieved, from a contract ultra vires a municipality. Ultra
vires is properly a defensive proposition. It is a defense to an
action seeking to enforce a contract. In every case, we think, it
has been the municipality that sought relief. It is well settled that
courts will not declare a statute unconstitutional except at the
inistance of those whose rights are injuriously affected by the
unconstitutional provision. They and they alone can do this.
Courts will never, at the suit of one, pronounce a statute uncon-
stitutional because it may impair the rights of others not com-
plaining. Williamson v. Carleton, 51 Maine, 449 ; Wellington et al.
Petr's, 16 Pick., 87; Hingham etc. Corp. v. County of Norfolk, 6
Allen 353; Red River etc. Bank v. Craig, 181 U. S., 548. And if
an unconstitutional provision cannot be attacked except by one
whose constitutional rights have been invaded, much more it would
scem for like reasons that a mere ultra vires contract could be
attacked only by the party as to whom it is ultra vires. The
decisions of the federal courts in national bank cases are illustra-
tive. They point to the doctrine that the ultra vires transactions
are utterly void when made the basis of suit to charge the bank
with liability, but when fhe bank seeks to enforce advantages
obtained through such transactions, even though they were impli-
edly forbidden, they are valid unless questioned by the government.
Bank v. Kennedy, 167 U. S., 362; Gold Mining Co. v. Bank, 96
U. S, 640; Bank v. Matthews, o8 U. S., 621; Reynolds v. Bank,
112 U. S. 405; Bank v. Gadsdeh, 191 U. S, 451.

Again, we think it should be said that it is at least questionable
whether the company should be permitted to discontinue its service,
in order to compel the city to come to its terms, for that would be
the effect of it. After maintaining relations for nearly thirty years,
strictly under the provisions of the promoters’ contract, it is now
too late to say that the parties have not adopted it, and are not
bound by it, so far as lawful. A controversy as to its legality has
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arisen. The city certainly had sufficient reason to assert its legality,
The courts are seldom willing to give a water company the arbi-
trary power to compel the settlement of disputed claims by refusing
to supply water. Wyman, Public Service Corp., sect. 458. Some
expressions of the court in Wood v. Auburn, 87 Maine, 287, are
peculiarly apposite. Applying them to this case they would read
as follows: The parties are not on equal grounds. The city once
taken onto the system becomes dependent on that system. To
suddenly deprive it of water puts it to an enormous disadvantage.
it must surrender its sense of injustice. Such a power in the
company places the city at its mercy. The city cannot resist lest
it lose the water. The case of Wood v. Auburn is not a precedent
for this case, for the circumstances are not alike. But the reason-
ing of the court is significant.

The foregoing considerations impress us strongly, and we think
afford sufficient grounds for awarding an injunction against the
defendant. But were it otherwise, we think the contention of the
defendant cannot be sustained.

By the charter of the company, the city was authorized to con-
tract with it for water for public uses, on such terms as the parties
might agree upon, including the remission of taxes. Instead of
making a new contract, the parties, as we have seen, adopted an
existing contract. And this we think they might do under the
statute. It was in effect making a contract. So that the contract
which the parties have mutually acted under for nearly thirty
vears is based upon legislative authority. The State gave the
authority. We are not called upon to consider now whether the
State has reserved authority to regulate and control the terms and
conditions of service. The State has not yet undertaken to do it
in this case. The State so far has said only that the parties might
contract on such terms as they might agree upon. And so far as the
contract was within the authority given by the charter it must be
held to be valid. The Legislature placed no limit upon the length
of time for which they might contract, and therefore we cannot.
Whether the legislation was wise or unwise was a question of
public policy. It was a question for the Legislature. And a legis-
lative determination of public policy, within constitutional limita-
tions, is conclusive upon the court. Cities as well as corporations

VOL. CXV 16
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are creatures of the State. And we know of no constitutional
provision which forbids a contract between city and company for
a supply of water for an unlimited period.

A similar question arose in Atlantic City Water Works Co. v.
Atlantic City, 48 N. J. L., 378, where the city resisted the payment
of water rates, on the ground that the contract for the same was
without limit as to time. The court suggested that the contract,
like the contract in this case, was not necessarily unlimited in time,
because the city had the right at any time to put an end to it by
purchasing the works. The court then said: “But, waiving this,
the conclusive answeér to the position is that the power to provide
the city with a supply of water has been conferred by the Legis-
lature upon the common council in an unqualified form, and that
the court has no competency to circumscribe such a grant.”

Mr. Dillon says: “When a city has statutory authority to enter
into contracts for a supply of water or gas for its own use, and
for the use of its inhabitants, the manner in which its statutory
authority shall be exercised and the terms of any contract which
it may enter into, including the number of years during which it is
to continue, rests in the discretion of the municipal authorities;
and the courts will not review it or set it aside in the absence of
fraud, or an abuse or excess of authority, or unless the contract
is so unreasonable, inequitable or unfair as to justify the inter-
ference of a court on the established principles of law or equity.

The decisions do not disclose that there is any stated
terms which the courts will regard as so unreasonable as to be an
unfair and unreasonable exercise of the discretionary powers of
the municipality.” Dillon on Municipal Corporations, sect. 1307.

But it is said that even if the city had authority to make a con-
tract unlimited in time, it had no authority to make one that vio-
lates the legal principle that public utilities must serve all alike,
without discrimination. In other words it could not make an
illegal contract. And it is claimed that the provision for free
hydrant service after twenty years is violative of that principle.
It is true that by the common law a public service corporation
must serve all similarly situated whom it is under a duty to serve,
upon equal terms and without discrimination. Free service to
some is discriminatory. The same principle is declared in the
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‘Public Utilities law of this State. Laws of 1913, ch. 129, sect. 32.
The purpose of the law, both common and statutory, is to protect
the public. Persons sui juris, and business corporations, are pre-
sumed to be able to protect themselves.

But one answer to the contention is that the hydrant service is
not free. It has been bought and paid for. Under the unlimited
powers given by the charter we see no reason why the parties
might not lawfully have contracted for a hydrant service for all
time to be paid for in one gross sum. If so, there is no reason why
they might not contract for a gross sum to be paid in instalments.
The company on the whole is entitled to reasonable returns only.
And the sums contributed by the city, whether at one or many
times, serve so far to lessen the burden upon other consumers.
We can see no more reason why a city whose statutory power is
without expressed limit may not lawfully contract for a future
perpetual hydrant service for a present payment, than that it may
buy or build and pay for a municipal structure for a future per-
petual use. There is no mystery about a hydrant rental contract.
It is a pure business proposition. The State invested the city with
wide discretionary powers. It must be assumed in the absence of
proof to the contrary, that the powers have been exercised in a
manner supposed to be advantageous to both parties. There is
nothing in the case which shows that the contract was unreason-
able, inequitable or unfair to the city. Instead of contracting for
a gross sum, or for annual payments, they contracted for twenty
year payments. In effect, the city paid the entire hydrant rental
in twenty years. A telling point is that the city has paid the entire
contract price. The company has received it, and still keeps it; It
would be grossly inequitable to permit the company to repudiate
the contract now. See Bank v. Matthews, o8 U. S. at p. 629. It
must abide the contract so far as hydrant rentals are concerned.

Another answer is, that free service to the public is not, at com-
mon law, unreasonably, and therefore, unlawfully, discriminatory.
The law against unreasonable discrimination rests on public policy.

t is forbidden because it is opposed to the interest of the public,
which requires that all should be treated alike under like circum-
stances. Discriminations, however, in favor of the public are not
opposed to public policy, because they relieve the people generally
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of part of their burdens. In the absence of legislation upon the
subject such discriminations cannot be held illegal as matter of law
without overturning the foundation upon which the rule itself is
built. New York Telephone Co. v. Siegel-Cooper Co., 202 N. Y,
p. 511. So in Superior v. Dayton County Telephone Co., 141 Wis.,
263, a contract binding a telephone company to maintain, without
charge, telephones in the public offices of the city, was held not to
be invalid as against public policy. The court said: “The contract
in this case having been made before the legislation occurred pro-
hibiting discriminatory rates, such legislation does not cut any
figure in this case. If the contract were valid when made it is
within the constitutional protection precluding the Legislature from
impairing the obligations of contracts. . . . Discriminatory
contracts between public utility corporations and their patrons
which are held to be void as inimical to the public good are so held
because unreasonable advantage is thereby given to one customer
or a class over others, whereas all have a moral and legal right ta
equality of treatment. In the case of the contract being between a
private corporation and the state or other public corporation, what-
ever advantage the particular customer has over general customers,
obviously inures to the benefit of the latter in the aggregate. In
other words in the ultimate there is no discrimination which is
inimical to the public good, and hence no violation of public policy.”
See Wilcox v. Consolidated Gas Co., 212 U. S. 19; Interstate Com-
merce Com. v. B. & O. R. R. Co., 145 U. S., 278; Water Works
Co., v. Kansas City, 4 McCreary, 198; Dempsey v. N. Y. Central
etc. Ry. Co., 146 N. Y., 200; Wyman on Public Service Corp., sect.
1304.

This states the case at common law. If it be said that the com-
mon law rule has been abrogated by statute, and that the state
under its reserved power may enact regulatory provisions which
in effect abrogates the contract, it may be answered that the state
has not attempted to do so in this case, except, as it may be urged,
by the Public Utilities Statute, chap. 129, Laws of 1913. Section
31 of that statute forbids unreasonable preferences. But as we
have seen, discrimination in favor of a municipal corporation is not
unreasonable. Section 32 makes it unlawful for any person or
corporation to receive any rebate, discount or discrimination in



Me.] CITY OF BELFAST ¥. BELFAST WATER CO. 245

respect to any service rendered or to be rendered by any public
utility. We think there is nothing in this statute which tends to
show that the Legislature intended to impair the obligation of any
existing lawful contract. The language indicates that the legisla-
tion was to have a prospective, not a retroactive, effect. See similar
case of Public Service Electric Co. v. Board of Public Utility
Comr’s, 8 N. J. L., 603. Besides to give it a retroactive effect
would impair the obligation of a contract valid at common law,
which is forbidden by the federal constitution. See Superior v.
Douglas County Telephone Co., supra.

But it is said further that the contract is illegal because of the
provision for the remission of taxes in consideration of water
furnished for several public uses. With respect to this contention
it may fairly be said that its determination is not necessarily involved
in this case. The contract provisions for free hydrant service and
for other public service to be compensated by remission of taxes are
distinct and separable. One might be invalid without affecting the
validity of the other, and we have held the hydrant service pro-
vision to be valid. The issues raised by the bill in this case relate
only to the hydrant service. But the question of remission of taxes
has been argued, and we will notice it briefly.

The power of remission is granted by the charter. And it may
be said here that all the cases where municipalities have attempted
to contract without legislative authority are not pertinent to the
present discussion. Here the legislative permission, which is pre-
cise and express, must control, unless unconstitutional. It is not
claimed to be unconstitutional. The State has said that these
parties may by contract fix the value of certain public services as
the equivalent of the amount of taxes assessed upon the company’s
property, so that one may off-set the other. In Portland v. Port-.
lund Water Co., 67 Maine, 135, it was settled that the Legislature
may authorize the exemption or remission of taxes as equivalent
compensation for public service rendered. So are the cases else-
where. See cases collected in 40 Cyc., 788. In the Portland case
the power was granted by statute for six years only. In Maine
Water Co. v. Waterville, g3 Maine, 586, it appeared that there was
legislative authority for a contract for a municipal supply of water,
for which such compensation was to be paid as might be agreed
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upon, but nothing was said about remission of taxes. A contract
was made by which the city agreed to pay for water service a sum
annually which should “be equal to the tax annually assessed
against the company.” The court held the contract, which was
limited in time to twenty years, to be valid. It said: “A munici-
pality may, for a reasonably adequate compensation in the way of
service rendered to it for municipal purposes, agree to make com-
pensation therefor, for a term of years and not unreasonably long,
either in whole or in part, by reimbursing the company, in whole
or in part, the amount that the company may be obliged to pay as
taxes assessed upon its property.” The Waterville case is to be
distinguished from the one at bar in this respect, that in that case
. there was no express legislative authority to remit taxes. The
remission was made and upheld under a general grant of power to
make a contract. In this case the charter is express, and fixes no
limit of time for the operation of the contract. This distinction is
roticed in Home Telephone etc. Co. v. Los Angeles, 211 U. S., 265,
cited by the defendant.

And if, notwithstanding the charter, the question of public policy
were open to us, it may be said that if such a contract is to be
deemed reasonable at the outset, for a limited time, it is not unfair
to presume, in the absence of proof to the contrary, that the value
of the public services and the amount of taxes assessed would con-
tinue, pari passu, to be equivalent.

We conclude that the contract is valid, and that an injunction
should be awarded as prayed for.

Bill sustained with costs.
Permanent injunction to issue
as prayed for.
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Patrick CampBELL ws. L. O. CHABOT.
Androscoggin. Opinion September 28, 1916.

Duress. Effect of making payments on note claimed to have been signed
under duress. Essential elements necessary to prove duress
Waiver of duress.

Motion by defendant to set aside verdict for money paid under duress
created by malicious threats of prosecution.

1. Threats of prosecution, either civilly or criminally, are to be distin-
guished from threats of imprisonment, and threats of prosecution are
sufficient to avoid an act only as they are connected with threats of
imprisonment either illegal in its beginning or which by its abuse becomes
illegal. Moreover the fear of imprisonment must be sufficient to over-
eome the will of a man of ordinary firmness and constancy.

2. Whether a precept has been issued or is about to be issued is an import~
ant factor in the case.

3. A threat of prosecution simply, before the commencement of any legal
proceedings, does not necessarily include an arrest. It is no more than
assertion that the proper steps will be taken to institute a legal process which
may or may not result in the arrest of the person. Whether the process
is to be initiated before a magistrate or the grand jury, the law so
shields it by the oath of the complainant and witnesses, as well as by
the official oaths and responsibilities of the magistrate and jurors, that
the danger of imprisonment from such a threat is too remote and con-
tingent to overcome the will of an innocent person of common firmness.

4. Mere threats of criminal prosecution, when no warrant has been issued,
nor proceedings commenced, do not constitute duress.

5. If a person, constrained by duress to do an act, afterward voluntarily
acts upon it, or in any way affirms its validity, he precludes himself from
then avoiding it.

Action on the case to recover certain sums of money paid by
plaintiff to defendant, alleging that defendant did maliciously
threaten to prosecute the plaintiff by accusing him of having com-
mitted a certain crime or felony. Defendant pleaded general issue
and brief statement setting forth that if any money was paid to
defendant by plaintiff, he, the defendant, was acting solely as the
agent of the plaintiff and employed by the plaintiff for that purpose.
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Verdict for plaintiff. Defendant filed motion for new trial. Motion
sustained. New trial granted.

Case stated in opinion.

George S. McCarty, for plaintiff,

H. E. Holmes, for defendant.

Sitring: CorNisH, King, Birp, HALEY, PHILBROOK, M ADIGAN, J].

PuitBrook, J. Motion by defendant to set aside verdict for
money paid under duress created by malicious threats of prosecu-
tion. The plaintiff’s only gravamen is duress. In his declaration
he asserts “that by reason of said threats of prosecution made to
him by the defendant he was induced and compelled to pay to the
defendant certain sums of money.” He makes no claim of fraud
imposed and it may well be doubted whether such a claim could now
be made by amendment to his declaration, or by considering the
same to be amended as allowed in Cowan v. Bucksport, g8 Maine,
305, or in Wyman v. American Shoe Finding Company, 106 Maine,
263. The case must stand or fall upon the claim of duress.

The only witnesses in the case were the plaintiff and the defend-
ant. That their statements are contradictory on all essential points
is not surprising. For the purposes of this discussion let us examine
the testimony of the plaintiff, giving it credence, and determine
whether it satisfies the claim of duress. He says that having
received a letter from an attorney, whose surname is the same as
that of the defendant, he went to the office of the latter by mistake,
that having been shown the location of the attorney’s office he went
there but returned to defendant’s office and told him the attorney
wag absent and would not return for three days. It developed that
a certain young woman had accused the plaintiff of improper con-
duct and some talk ensued about calling her to defendant’s office
and about writing her a letter. On the following evening plaintiff
again called at defendant’s office by request and was told by defend-
ant that the case could be settled for seven hundred ‘dollars. The
plaintiff replied that he had no money, whereupon the defendant
opened a book, which proved to be a copy of the Revised Statutes
of this State, and read about the offence of ‘“‘unnatural relations,”
as the plaintiff testified. Quoting further from plaintiff’s testi-
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mony, are these words: “He read a lot of stuff out of it. It was
ten to twenty years for that crime, and I said ‘I didn’t do it” Well
he says, ‘she says you did.” I says ‘I didn’t” And he says ‘ten to
twenty years; and you don’t settle with her and you will go to jail.””
The plaintiff was then told that the claim could be settled for
four hundred fifty dollars and he signed a note for that amount on
October 17, 1915, or, in other words, at the second call, the first
call being October 16. After signing the note, he told the defendant
ke had some money in the bank, to which defendant replied “you
get it out before the other Chabot comes back and fetch it to me.
If you don’t you will go to jail.” This was on Tuesday, and on
the Thursday next following, October 19, the plaintiff. paid the
defendant one hundred forty-three dollars and took a receipt “on
acct. M. Gagne,” who was the young woman in the case. At that
time the defendant said “If you ever mention it on the outside, any-
thing about this transaction, I will push you to jail anyway.” When
the one hundred forty-three dollar payment was made the four
hundred fifty note was destroyed and the plaintiff signed a new
note. On each of the three Fridays following the signing of the
last note the plaintifi made payments, two being five dollars each
and the last four dollars, going to defendant’s office for that purpose.
After the four dollar payment the plaintiff refused to pay any more
and was told by the defendant “Well you will go to jail if you
don’t.” Nothing more was paid. At the same interview the
defendant said “You don’t want to bother with her any more about
settling this thing. She has got nothing at all to do with it. It is
right in my hands, and I hold this note right here in my pocket,
and you will pay that money or go to jail.” Nothing was paid
after this was said. We have now detailed the alleged threats as
testified to by plaintiff, some being before and some being after
the signing of the notes and some being after the last payment was
made. Do these threats constitute duress in law? We think not.
It seems not inappropriate to turn.back to statements of law well
settled for us by time and by repeated approval of this court. In
Racon’s Abridgment, Vol. 2, p. 156, upon the authority of Lord
Coke, we find that for menaces or threats a man may avoid his
own act in four instances, 1, For fear of loss of life; 2, Of loss of
member; 3, Of mayhem; 4, Of imprisonment. We are not con-
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cerned with the first three in this discussion. Fear of imprison-
ment is here under consideration. It should be noted that threats
of prosecution, either on the civil or on the criminal side of the
court, are to be distinguished from threats of imprisonment, and
threats of prosecution are sufficient to avoid an act only as they are
connected with threats of imprisonment either illegal in its begin-
ning or which by its abuse becomes illegal. Moreover the fear of
imprisonment must be sufficient to overcome the will of a man of
ordinary firmness and constancy. Harmon v. Harmon, 61 Maine,
227. Whether a precept has been issued or is about to be issued is
an important factor in the case. In Eddy v. Herrin, 17 Maine,
238, relied upon by plaintiff, and in the earlier case, Whitefield v.
Longfellow, 13 Maine, 146, warrants had been actually issued
against the threatened person. . Not so in the case at bar. “A threat
of prosecution simply, before the commencement of any legal pro-
ceedings, does not necessarily include an arrest. It is no more
than an assertion that the proper steps will be taken to institute a
legal process, which may or may not result in an arrest of the
person. And whether the process is to be initiated before a magis-
trate or the grand jury, the law so shields it by the oath of the
complainant and witnesses, as well as by the official oaths and
responsibilities of the magistrate and jurors, that the danger of
imprisonment from such a threat is too remote and contingent to
overcome the will of an innocent person of common firmness.”
Harmon v. Harmon, supra. In Higgins v. Brown, 78 Maine, 473,
our court held that mere threats of criminal prosecution, when no
warrant had been issued nor proceedings commenced, do not con-
stitute duress. Again in Hilborn v. Bucknam, 78 Maine, 482, it is
declared that it is not duress for one who believes that he has been
wronged to threaten the wrong doer with a civil suit, and if the
wrong includes a violation of the criminal law it is not duress to
threaten him with a criminal prosecution. The same principle has
been affirmed in Thorn v. Pinkham, 84 Maine, 101, and in the very
recent case of Knowlton v. Ross, 114 Maine, 18.

Thus it seems quite clear, from a careful study of the evidence in
the light of well settled rules of law, that no duress was established
by the testimony in this case.
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But even if it should still be claimed that duress compelled the
signing of the note, it may well be doubted whether the claim of
duress has not been waived by the three payments of money which
seem to have been voluntary. For if a person having been con-
strained by duress to do any act, afterward voluntarily acts upon
it, or in any way affirms its validity, he precludes himself from
then avoiding it, Knowlton v. Ross, supra.

Since no exceptions were taken to any ruling or instruction of
the presiding Justice we must assume that the principles of law
governing the case were correctly stated but that the jury either
misunderstood or misapplied those principles and consequently
manifestly erred in arriving at the conclusion which they did. It
becomes our duty thereupon to issue the mandate.

Motion sustained.
New trial granted.

STATE oF MAINE vs. WALTER C. MAHONEY.

Waldo. Opinion October 2, 1916.

Certainty of allegations in indictments for perjury. Indictment for perjury.
Necessity of allegation as to time and place where crime was
committed. Statutory requirements, Chapter 123,
section 1, Revised Statutes.

I. An indictment for perjury, which set forth testimony given by the
accused upon different subjects, referring to different papers and persons,
some of which must have been true, without specifying the false testimony
relied upon by the State with that reasonable degree of fullness, certainty
and precision requisite to enable the accused to meet the exact charge
against him, is bad for uncertainty.

2—Counts in an indictment for perjury containing the allegation “do furthet

present that . . . . of Northport, in the county of Waldo aforesaid,
on the 7th day of January, A. D. 1915, appeared as a witness in a pro-
ceeding . . . then and there being heard before a tribunal of com-

petent jurisdiction, and committed the crime of perjury by testifying as
follows,” were defective, as not containing any allegation of the place
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where the offense was committed, the words “then and there” not referring
to the place where the crime is alleged to have been committed, since when
a single fact is alleged with time and place, the words “then and there”
subsequently used as to the occurrence of another fact, as the crime,
refer to the same point of time and necessarily import that the two were
coexistent.

Indictment for perjury. Respondent filed demurrer. Demurrer
overruled by presiding Justice. Respondent filed exceptions.
Exceptions sustained. Demurrer sustained. Indictment quashed.

Case stated in opinion.

Walter A. Cowan, County Attorney, for State.

Dunton & Morse, for respondent.

SittiNGg: Savacg, C. J., King, Havey, HansoN, PHiLBROOK, J].

HaLey, J. An indictment for perjury, before this court on
respondent’s exceptions to the overruling of his demurrer to the
indictment ; with the right to plead anew if the exceptions are over-
ruled. There are four counts in the indictment, and the demurrer
is general, and applies to them all. “In criminal pleading there is
no distinction between a general and special demurrer. Sts. 27
Itliz. 5, sec. 1 and 4 and 5 Anne, ch. 16, relate to pleading in civil
actions only. Formal defects in indictments and other criminal
prosecutions remain proper subjects of general demurrer, as at
common law, .

The demurrer regularly admits no other facts than those which
are well pleaded ; and by the common law, which does not distinguish
between the offices of a demurrer assigning a special cause, and one
assigning none, a demurrer of either kind confesses no other alle-
gations, in general, than such as are sufficient, both in substance
and in form. For facts insufficient in substance, cannot affect the
right of the cause; and material facts if ill pleaded and demurred
to, even generally are by the common law as unavailing as if they
were altogether immaterial.” Heards Crim. Plead., 271. “While
duplicity may perhaps at the common law require a special demurrer
and possibly some other imperfections may also, in most circum-
stances where no statute intervenes, a defect can be reached as
well by general demurrer as by special, the two differ only in form.”
Bishop’s New Crim. Procedure, sec. 777.
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This indictment is for the offense of perjury, as set forth in
section 1 of chapter 123 of the Revised Statutes, and it is the claim
of the State that the indictment follows the form prescribed by
section four of the statute. It is the claim of the respondent that
the first count in the indictment is bad for uncertainty. The first
count sets out two pages of testimony, alleged to be material and
false, but contains no a531gnment of perjury in any particular part
of the testimony.

“In all criminal prosecutions, the accused shall have the right

to demand the nature and cause of the accusation.” Con-
stitution of Maine, Art. 1, sec. 6. He has the right to insist that
the facts alleged to constitute a crime shall be stated in the indict-
ment against him with that reasonable degree of fullness, certainty
and precision requisite to enable him to meet the exact charge
against him, and to plead any judgment which may be rendered
upon it in bar of a subsequent prosecution for the same offense.”
State v. Doran, 99 Maine, 330.

The question is whether the indictment sets forth the facts w1th
sufficient particularity and certainty to inform the accused of the
offense with which he is charged. Does it portray the facts which
the State claims constitutes the alleged transgression so distinctly
as to advise the accused of the charge which he has to meet, and
to give him a fair opportunity to prepare his defense, so particu-
larly as to enable him to avail himself of a conviction or an acquittal
in the defense of another prosecution for the same offense. Armour
Packing Co. v. United States, 153 Fed., 1; State v. Lynch, 88
Maine, 195.

Tested by the above rules the first count in the indictment is
void for uncertainty. The testimony set forth in the first count
contains many statements of fact, some of which must be true, or
not susceptible of being called material, and the respondent was
not informed of the specific charge he was to answer to. A brief
and short examination of the matters set forth in the indictment is
sufficient to demonstrate the above: “Q. I show you Defendant’s

. Exhibit No. 6, check for $25, and ask you what it is? A. June
2g9th? Q. June 29. A. Well, I don’t know anything about that
check. I never received it. Q. You never saw that check
before in your life? A. I don’t seem to remember about that
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check. If my name is on the back of it? Q. Did you write
your name on the back of that check? A. I don’t think I did.
That don’t look like my writing. I won’t be positive, but I don’t
think so.” Is this the false testimony with which the respondent is
charged? In preparing his defense should he have witnesses to
prove that that statement was true? Or was it this testimony:
“Q. I show you these other checks that I have presented to you”
(meaning checks marked Defendant’s Exhibits Nos. 1 to 5 that
had been previously shown to witness and identified by him as
checks he had received from Mrs. Bragg, for which he had given
her credit on the account which is attached to the writ), “and ask
you if that is your writing across the back of those? A, That is
there,” (meaning the plaintiff’s signature on the back of the five
checks marked Defendant’s Exhibits Nos. 1 to 5, “but it,” meaning
the payee’s signature on the back of check marked Defendant’s
Exhibit No. 6, “isn’t like these” (meaning the payee’s signature
on the back of the checks numbered 1 to 5). Is this the false testi-
mony upon which the State relies, and to meet which the respondent
should prepare his defense? Is he charged with perjury in stating
that exhibits 1 to 5 bore his signature, or is it because he stated
that the signature on the back of the check Defendant’s Exhibit
No. 6 “isn’t like those,” meaning exhibits 1 to 5?2 Does the State
claim that Nos. I to 5 were not the respondent’s signatures, and
therefore his testimony was false, or does it claim that it was true,
and that his testimony as to Exhibit No. 6 that the signature there
didn’t look like the signature upon exhibits 1 to 5, was false?
Again, he was asked if it was his writing across the back of the
five checks 1 to 5, and his answer was, “I think it is, yes.” Is that
the testimony which the State claims was false and which he must
prepare his defense to meet? Again: “Q. And you say that is
not your writing across the back of that one” (meaning Exhibit
No. 6 Defendant), “do you? A. Well, I never received any
money from Mrs. Bragg. The Courr: That is not the question.
Is that your writing on the back of it?” (meaning Defendant’s
Exhibit No. 6) “A. No, sir; I don’t think so.” Is that the testi-
mony which the State claims was false, and which the respondent
must be prepared to explain? Again, “Q. Whether or not, Mr.
Mahoney, you-gave that check to A. G. Thorndike?”’ There is
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nething to show what check is referred to, but the answer is “No,
sir, I didn’t. I never gave a check to A. G. Thorndike in my life.”
Is that the false testimony of which the State complains, to meet
which the respondent should prepare his defense, or was it this
testimony: “Q. Never have had that check in your possession?”
(There is no allegation of what check). “A. No, sir. Q. Or at
any time? A. No. sir.” Is that the false testimony upon which
the State relies?

It is very evident that some of the testimony as set forth in the
indictment was true, and, as said in State v. Mace, 76 Maine, 64,
“the grand jury, upon the evidence before them, may have come
to the conclusion that the statement in relation to one of these
matters of fact was false, thereupon voted to indict the defendant,
while the traverse jury, upon the evidence before them, may have
come to the conclusion that the statement in relation to that matter
was true, but that some of the statements contained in the writing
was false, and thereupon convicted the defendant of perjury in
swearing to the latter statement; and thus the defendant would be
convicted upon a matter in relation to which he had never been
indicted by the grand jury. Surely, an indictment which will permit
of such a result cannot be sustained.” As the first count in the
indictment contains statements of testimony upon different subjects
and refers to different papers and different persons, it does not set
forth the alleged false testimony with that reasonable degree of
fullness, certainty and precision requisite to enable the respondent
to meet the exact charge against him, and is bad for uncertainty.

It is only necessary to.consider one of the objections to the other
three counts in the indictment. The counts each contain this allega-
tion: “Do further present that Walter C. Mahoney of Northport, in
the County of Waldo aforesaid, on the seventh day of January, A. D.
1915, appeared as a witness in a proceeding in which said Walter
C. Mahoney and Annie T. Bragg were parties, then and there
being heard before a tribunal of competent jurisdiction, and com-
mit the crime of perjury by testifying as follows.” The counts
allege that he appeared as a witness the seventh day of January,
1015, and testified, but where, in what town, county or state? The
rules of criminal pleading require that an indictment shall set forth
the time and place where -the crime is alleged to have been com-
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mitted. In some cases it is sufficient to allege the county; and if
a place is named in the indictment it is sometimes sufficient, as the
court recognizes the territorial divisions of the state and takes
judicial notice of the towns created by law, and evidence of the
cffense set forth in the indictment at any other place in the county,
as the place is immaterial, unless when it is a matter of local
description, if the offense is shown to have been committed in the
county, it is sufficient. State v. Simpson, g1 Maine, 86; State v.
Jackson, 39 Maine, 295; State v. Godfred, 12 Maine, 369-370;
State v. Day, 74 Maine, 220; Bishop’s New Criminal Procedure,
sec. 381 ; Commonwealth v. Cummings, 6 Gray, 488; State v. Libby,
84 Maine, 461; Thayer v. Commonwealth, 12 Met., 9; Common-
wealth v, Tolliver, 8 Gray, 386. In the form for indictments for
perjury given in section 4, chapter 123, Revised Statutes, the Legis-
lature recognized the above rule, and provided in the blank a space
for the venue, or place where the crime should be alleged to have
been committed. “A departure from the well settled doctrine of
the necessity of certainty and precision in the allegation as to time
and place in criminal pleading, would be dangerous in the extreme.
However severe and unnecessarily strict these rules may sometimes
appear, they have been too long established for their propriety, to
be questioned, or the necessity of the reason for their establish-
ment to be stated.” State v. Fenlason, 79 Maine, 117. As neither
of the other three counts in the indictment contain any allegation
of place, city, town, plantation, county or state in which it is alleged
that the offense was committed, by the well recognized rule of
criminal pleading they are each defective.
The words in the indictment, “then and there being heard before

a tribunal of competent jurisdiction,” do not refer to the place
where the crime is alleged to have been committed, for the rule
as to the words “then and there” is that when a single fact is alleged
with time and place, the words “then and there” subsequently used
as to the occurrence of another fact, as the crime or a part thereof,
refers to the same point of time, and necessarily import that the
two were co-existent. State v. Hurley, 71 Maine, 354. The only
place alleged in the three counts is in connection with the residence .
of the defendant, who is alleged to be “of Northport in the County
of Waldo aforesaid.” This is “merely descriptio personae, and
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has no reference either to time or place where the substantive

offense was committed.” State v. Jackson, 39 Maine, 291.
Exceptions sustained.
Demurrer sustained.
Indictment quashed.

CAROLINE VOsE BrROwN vs. FrRANK CoLE.
York. Opoinion October 2, 1916.

Effect of adjoining land owners agreeing upon a certain line or fence as
a division line and occupying up to that line for twenty years.
Necessary form in making up bills of exceptions.

1. Where a bill of exceptions did not contain a requested instruction, did
not state whether the court ruled upon it, or what instructions were given
the jury in regard to the matter, it cannot be considered, since a bill of
exceptions must show what the issue was, set forth enough to enable the
court to determine that the points raised are material, and that the rulings
excepted to are both erroneous and prejudicial.

2. On writ of entry, where record title was in the plaintiff, and defendant
filed a disclaimer as to a portion of the land claimed, evidence held sufficient
to justify a finding that the defendant and his predecessor in title had been
in open, exclusive, adverse possession of the remainder of the property
under a claim of right for more than twenty years prior to an interrup-
tion by the building of a fence.

Writ of entry. Plea of general issue filed together with brief
statement claiming title to part of premises demanded in writ and
disclaiming as to another certain part beyond a given line. Verdict
for defendant. Plaintiff filed motion for new trial and exceptions
to refusal of presiding Justice to give certain requested instructions.
Motion overruled. Exceptions not considered.

Case stated in opinion.

Mathews & Stevens, and William H. Stone, for plaintiff.

N.B. &' T. B. Walker, for defendant, ‘

VOL. CXV 17
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Haiey, J. This is a writ of entry brought to recover possession
of a lot of land at Biddeford Pool. The defendant filed a dis-
claimer to all of the land that the plaintiff set out in her writ that
was north of what was claimed as a conventional line, agreed upon
between the parties who owned the premises before he purchased
them, and he also disclaimed to all land included in the plaintiff’s
declaration that was east of what he says was at one time a stone
wall. The verdict was for the defendant, and the plaintiff brings
the case to this court upon a motion for a new trial as against law
and evidence, and upon exceptions to the refusal of the presiding
Justice to give a requested instruction. The exception can not be
considered. As said by the court in Jones v. Jones, 101 Maine, 450:
“Many times the court has reiterated the rule that an excepting
party, if he would obtain any benefit from his exceptions, must set
forth enough in the bill of exceptions to enable the court to deter-
mine that the points raised are material and that the rulings
excepted to are both erroneous and prejudicial. The bill of excep-
tions must show what the issue was, and how the excepting party
was aggrieved. . . . It is not enough that the court can find
all these characteristics by studying the report of the evidence in
support of the motion for a new trial, when it accompanies a bill
of exceptions. The bill must be strong enough to stand alone. The
court, in considering the exceptions, cannot travel outside of the
hill itself.” The requested instruction called for the construction
by the court of a deed that is not a part of the bill of exceptions,
and is not set forth therein, and we cannot tell from the bill of
exceptions whether the requested instruction was right or wrong.
We cannot tell from the bill of exceptions whether the court ruled
upon it, or what instructions he gave the jury in regard to the words
in the deed to which our attention is called in the exceptions. He
may have ruled practically as the plaintiff claims that he should,
and may have given instructions to the jury in practically the same
language as used in the request. We can not pass upon it and say
that the court was not justified in refusing to instruct the jury as
requested without an examination of the deed, and so much of his
* instructions to the jury as referred to the point raised. See the
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recent case of Borders v. Boston and Maine Railroad, in which the
rule is stated and the authorities in support of it cited.

At the trial the presiding Justice ruled that the record title to
the disclaimed premises was in the plaintiff, and that the defendant
must base his claim, if any, to the title thereof, on the ground of
adverse possession. No exception was taken to this ruling, and the
case was tried upon the question of adverse possession to the strip
of land in controversy. The only question is, was there sufficient
evidence of adverse possession of the land by the defendant, and
his predecessors in title, to authorize the verdict? The defendant
introduced two witnesses who testified that in 18go there was a
dispute between Mr. Brown, the husband of the plaintiff under
whom she claims title by will, and Charles S. Cleaves, under whom
the defendant claims title, who owned the land adjoining the Brown
lot as to the line on the north side. There was a good deal of feel-
ing, and the parties went out upon the land, walked up and down
and looked it over, and that Mr. Brown said, “Well I don’t claim to
own any of your land, but I do claim to own the land this side of the
stable, that is, north of the stable,” and he said, “Your land runs ove:
here, you straighten that line out, make a straight line down there,
that will satisfy me,” and that Mr. Cleaves said, “I think I own
the land, but in order to satisfy you and save further trouble I will
straighten it out,” and he did so. One of the witnesses, a son of
Mr. Cleaves, testified that he was sent to the barn to obtain an iron
rod and stone-hammer, and in the presence of both owners and by
their direction he drove the iron rod at the corner of their land, as
agreed upon, and it was agreed that the line should run from that
iron rod to a post on the north side. These two witnesses identify
the line as claimed by the defendant as the line agreed upon at that
time. The iron hub was identified by them, and there is other
testimony that the iron hub was there at the time of the trial, and
testimony that the defendant was shown the iron hub and the post
at the time he purchased his land as the true line, and that there
was a wire fence from the iron hub to the post which is shown by a
photograph taken at about the time he purchased. The testimony
as to the establishment of the line as set forth above is only
attempted to be impeached by the testimony of a witness who
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claims that in 1901 or 1902 Mr. Cleaves and Mr. Brown discussed
the line in his presence, and that Mr. Cleaves stated, in substance,
that he knew that his buildings were on the plaintiff’s land, and
agreed that he was not claiming and would not claim the land, but
would occupy it as the land of Mr. Brown, if he would allow him
to do so, and Mr. Brown agreed that, if he was not claiming to
hold it adversely, he might continue to occupy it. The defendant
claimed that no such conversation took place, and that, even if it
had, it proved nothing because the deeds introduced in the case
showed that, at that time, Mr. Cleaves had conveyed away his
interest in the land; that there is no pretense that he had authority
to bind the then owner; that the fact that he did not own the land
at that time shows that he did not make the statement testified to.
At the time of the trial both Mr. Brown and Mr. Cleaves were
deceased, and the place of the conversation was miles from the land.
In 1888, before the agreement as to the line as testified to above.
Mr. Cleaves erected a house and an ell upon the land, and a stable
or lean-to or some other outbuildings. The testimony tends to
show that he occupied the lot, including the land up to the con-
ventional line agreed upon, and that he erected a stable or barn
close to the stone wall upon the east side, and the land was so
occupied from that time to his sale of it to Mercy C. Cleaves in
March, 1891, and continued to be so occupied until she conveyed to
Frank Cole August 31, 1894. After Mr. Cole’s purchase of it he
made various additions to the buildings, and built a new stable, or
barn, and was never interfered with or the possession of the prop-
erty claimed by the Browns until 1913, when, Mr. Brown having
died, the property descended to his widow by will, and the present
plaintiff caused to be erected upon the land occupied by Mr. Cole a
wire fence, and sent word to him that they had erected it. This
was in the fall, towards the close of the summer season. Mr. Cole
went from Biddeford down to the lot, and immediately tore the
fence down. The fence as erected was upon land that was covered
by the deed of the plaintiff’s predecessors in title, and, if extended,
would run through the house of the defendant, Mr. Cole, and take
off nine feet of his piazza.

There was evidence that the jury were authorized to believe, if
they saw fit, that the site of the building next to the conventional
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line, so called, had never been disturbed; that in the repair of the
house and ell, the sills were placed upon the same foundation that
they were upon when he purchased the property, and it was the
same foundation placed there by Mr, Cleaves at the time he built
the house in 1888. There was also testimony which tended to
prove that the barn upon the land that is claimed by the defendant
was upon the same foundation next to where he claims there
formerly was a stone wall close to the old barn. He is corroborated
in his testimony by certain photographs and the testimony of the
carpenters who worked there taking down parts of the building,
and building the new barn and the ell. It is the claim of the
defendant that the iron hub agreed upon is there now, that a post
is there at the other end of the line which was placed in the same
place that the post was when the line was agreed upon which had
rotted down. It is the claim of the plaintiff that the buildings are
not upon the same foundation that they were when Mr. Cleaves
built the buildings there; but the testimony is not from parties
who have knowledge, except from casually passing by, while upon
the other hand, the defendant produces the workmen who did the
work. There is nothing in the case that contradicts, or can con-
tradict, the fact that for more than twenty-three years after the
conventional line as claimed by the defendant was agreed upon, that
the defendant and his predecessors in title have occupied the prop-
erty, that the defendant has not disclaimed, occupied it by build-
ings all of the time and under the claim of ownership.

. The buildings erected by Mr. Cleaves were erected before the
line was agreed upon in 1890, by Mr. Brown and Mr. Cleaves,
and there can be no question but that from that time to this the
owners of the land have continually maintained buildings upon
the lot purchased by Mr. Cleaves, and which they claimed
includes the part of the land not disclaimed. And the question of
course is whether the jury were authorized, from the evidence, to
find that the plaintiff and his predecessor have been in open,
exclusive, adverse possession under a claim of right for more than
twenty years prior to the interruption in 1913 by the building of a
fence upon the premises by the plaintiff’s authority. The witnesses
for the defendant, if their testimony is true, had knowledee of
the subject about which they testified, and several of them testified
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that the buildings are now in the same place that they were in 18go;
that is, upon the side adjoining the land of Mr. Brown, and we
cannot say that the jury were not authorized to believe their testi-
mony, and if they were so authorized to believe it, there can be no
question but that the land has been occupied adversely, as required
by the statute to obtain the title. The jury were authorized to
believe their testimony in preference to that of the witnesses for
the defense, unless shown to be improbable or incredible, and we
have carefully read the record and have failed to discover any-
thing that would authorize us to say that the jury had no right to
believe their testimony, and the sole question being a question of
fact, the jury having had evidence which they were authorized to
believe upon which their verdict can be based, we have no right
to disturb it, and the mandate must be,
Motion overruled.

Neva M. STEwART ws. ANNA D. GILBERT, et al.
Androscoggin. Opinion October 3, 1916.

Effect of finding of single Justice sitting in Equity. Statute of Frauds.
What will constitute partial performance sufficient to take
contract out of Statute of Frauds.

1. It is a rule well established in this jurisdiction that the decision of a
single justice upon matters of fact in an equity case should not be
reversed unless the appellate court is clearly convinced of its incorrectness
and that the burden of showing error is upon the appellant. The rule pre-
vails where the issue must be supported by full, clear and convincing
evidence.

2. While proof of part performance, in order to take a contract for the
conveyance of real estate out of the statute of frauds, must be clear and
convincing, the acceptance by defendant of a substantial sum in part or
full payment and permitting the plaintiff to take possession of the prem-
ises, expend sums in improvement or repairs and collect the rents is such
evidence.
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Bill in equity praying for specific performance of an alleged
oral contract for the sale of real estate. Defendants filed demurrers
to bill and also filed answers, setting forth in substance that there
was not a sufficient legal contract which was enforceable. After
hearing, presiding Justice decreed that conveyance be made as
prayed for in bill. Defendants appealed to Law Court. Decree
below affirmed.

Case stated in opinion.

McGillicuddy & Morey, for plaintiff.

Newell & Woodside, for defendants.

S1TTING:  CorNisir, KiNg, Birp, HALEY, PHILBROOK, MADIGAN,

JJ.

Birp, J. This is a bill in equity brought for the specific perform-
ance of an alleged oral contract for the sale of real estate. The
single Justice after an oral hearing of the witnesses made certain
findings of fact to the effect that the defendants did agree to con-
vey to the plaintiff the premises described in her bill; that the
plaintiff paid them therefor the sum of fifteen hundred dollars;
that under the agreement plaintiff entered into possession, and
with the knowledge of defendants, made a lease of and repairs
upon the premises and that she is entitled to sustain her bill. A
decree followed accordingly from which the defendants appealed.

The well established rule in this State is that the decision of a
single Justice upon matters of fact in an equity case should not
be reversed unless the appellate court is clearly convinced of its
incorrectness and that the burden of proving error is upon the
party appealing. Sposedo v. Merriman, 111 Maine, 530, 538;
Haggett v. Jones, Id., 348. And the rule prevails where an issue
must be supported by full, clear and convincing evidence.

We conclude that the single Justice was warranted in finding the
alleged agreement to have been made. The defendants urge that
the evidence was insufficient to take the contract out of the statute
of frauds. In Goodwin v. Smith, 8 Maine, 506, 508, the court
says, that the proof of part performance, in order to take the con-
tract out of the operation of the statute of frauds, must be clear
and convincing, clear and satisfactory—and held that the accept-
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ance by the defendant of a substantial sum in part payment, and
permitting the plaintiff to take possession of the land and expend
a large sum in improvements in such evidence.

The decree below is affirmed.

LewistoN Trust ComMpaNy vs. GrEorge W. Cons.

Androscoggin. Opinion October 3, 1916.

Damages recoverable under Chapter 114, Section 77. Chapter 114, Section
77 as a penal or remedial statute. Exceptions to rulings
where excepting party is not aggrieved by ruling. ‘

This is an action on the case, in which the plaintiff as the creditor of A.
seeks to recover, under the provisions of R. S. chap. 114, sect. 77, damages
for knowingly aiding and assisting A. tn a fraudulent transfer of real
estate. The verdict was for defendant, and the case comes before the law
court upon plaintiff’s exceptions and motion for new trial.

Where the trial Judge gives instructions more favorable to a party than the
law permits, he is not aggrieved and is not entitled to exceptions.

‘Where the trial Judge gives instructions more favorable to a party than he
is entitled to ask, exceptions to such instructions will not be sustained,
although the court erred in its characterization of the statute under which
the action is brought, no exceptions being taken to such characterization.

While a statute may be remedial and not penal, such statute may have penal
characteristics and it is not error to so state.

In the determination of values, as of other issues, it is not the number of
witnesses which is to be regarded by the jury, but the weight of the
evidence.

Action on the case brought under chapter 114, section 77, Revised
Statutes of Maine, to recover damages for aiding in a conveyance
in fraud of creditors. Defendant filed general issue and briet
statement. Verdict for defendant. Plaintiff filed motion for new
trial and also exceptions to certain instructions of court. Excep-
tions and motion overruled.

Case stated in opinion.
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Oakes, Pulsifer & Ludden, for plaintiff.
Tascus Atwood, for defendant,

Sirring: CornisH, King, Bikp, HALEY, PHILBROOK, MADIGAN,

JJ.

Birp, J. In this action of the case, the plaintiff, as the creditor
of one Fred A. Prescott, seeks to recover under the provisions of
R. S, c. 114, § 77, damages from the defendant for knowingly aid-
ing and assisting said Prescott in a fraudulent transfer of his
property, a farm in Durham. The verdict of the jury was in favor
of defendant and the plaintiff brings the case to this court upon
exceptions and the usual motion for new trial.

From the bill of exceptions it appears that “the evidence tended
to show that on the fifteenth day of July, 1915, the said Prescott
being then indebted to the plaintiff on three notes amounting in all
to seven hundred and sixty-three dollars and fifty cents, and being
also indebted to other creditors, and being insolvent and unable to
pay his creditors in full, conveyed the premises in question to the
defendant; that at the time he was indebted to the defendant upon
two notes; one for the sum of six hundred dollars, dated July 29,
1009, with interest, on which one hundred dollars had been paid on
the principal May 10, 1913, and one for one hundred and fifty
dollars dated November 20, 1913, payable in one month, with inter-
est at the rate of 5% monthly until paid, both secured by mort-
gages of the premises claimed to be fraudulently conveyed, of even
date with said notes, respectively, the mortgage of November 20,
1013, being placed on record March first, 1915 ; that at the time of
the conveyance there was due on the two notes the sum of eight
hundred and twenty-eight dollars and in addition the amount of
the taxes for two years, about fifty dollars. No consideration was
paid at the time of the transfer, and the defendant claimed that
the only purpose of the transaction was to avoid the necessity of a
foreclosure to secure payment of his mortgages and that the prop-
erty was not more than sufficient to fairly cover these mortgages.
The plaintiff claimed that the property was worth from fifteen to
eighteen hundred dollars, and the defendant claimed that it was
not worth more than nine hundred dollars.
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“Evidence was introduced on one side and the other in support
of these claims as to value by testimony of witnesses acquainted
with the property and giving their opinions. With respect to the
verdict which the jury would be required to render in case they
found for the plaintiff, the court gave the following instructions.

“‘Now the statute does not leave the question of damages for
the fraud to be settled according to the judgment of the jury or
court, but expressly determines what the. damages shall be; and
that is in the last clause of the section. Such a person, aiding a
debtor in the fraudulent transfer, is liable to any creditor suing
therefor in double the amount of the property so fraudulently
transferred or conveyed, but not exceeding double the amount of
the creditor’s demand. In this case, upon the figures given in evi-
dence, the limit would be double the creditor’s demand, because
upon either value, the value asserted to be the correct one by the
plaintiff, or by the defendant, would be more than double the
creditor’s demand. So that in this case, if the defendant is liable,
he would be liable for double the amount of these notes, and
interest to the date of the writ, for that, I think, is the day when
the time must be fixed.””

To this instruction exceptions were allowed. In support of the
exceptions the plaintiff contends that the correct rule of damages
to be double the value of the equity of redemption and not double
the amount of the notes and interest. The rule given by the court
was, the plaintiff admits, more favorable to him than the rule
which he now urges to be correct. Such being the case, he is not
acorieved. Hotchkiss v. Coal & Iron Co., 108 Maine, 34, 56;
Staples v. Wellington, 58 Maine, 453, 458; Lime Rock Bank v.
Hewett, 52 Maine, 531, 532. But plaintiff claims that in view of
the characterization, earlier in the charge, of the statute under
which the action is brought as “penal in its character” the instruc-
tion, to which exceptions were taken, were prejudicial to him. It
is true that that statute has been held to be remedial and not penal;
Quimby v, Porter, 20 Maine, 218, 221; Frohock v. Pattee, 38
Maine, 103, 107; Platt v. Jones, 59 Maine, 232, 244 ; and remedial
is commonly used to contra-distinguish statutes to which the term
is applied from penal statutes. But we think remedial statutes
while not technically penal may have penal characteristics. This is
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recognized in Fogg v. Lawry, 71 Maine, 215, where Walton, J,,
speaking for the court regarding the same statute says: “The
statute though technically a remedial one, is penal in its character,
and must be strictly construed. It must not be so construed as to
impose a greater penalty than the plain meaning of its terms
requires.” The expression of the presiding Justice would seem
to be justified. The plaintiff however, made no objection and took
no exceptions to its use. The exceptions must be overruled.

On the motion for new trial, we find no reason to disturb the
verdict. We think there was evidence upon which, if believed by
the jury, the verdict can be sustained. It is true, as urged, by
plaintiff that upon the question of value the witnesses for plaintiff
outnumbered those of defendant three to one. Yet one-half .in
number of the witnesses of plaintiff were interested as agents or
employees of plaintiff and the others had limited acquaintance with
real estate in the town of Durham. On the other hand the
defendant, an interested witness and a witness, wholly disinterested
who had been a resident of the town for more than a generation
fixed the value at a much less sum. The weight of the evidence
was for the jury.

Exceptions overruled.
Motion overruled.
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STATE OF MAINE,
By Information of Scott Wilson, Attorney General,
Ex Rel. John P. Deering

vs.

C. WaLLace HARMON.
York. Opinion October 3, 1916.

Distinction between an abandonment of an office by the incumbent and
his forfeiture of it by official meglect or misconduct. Proof
necessary to show an abandonment of an office. Right of
Governor, with advice and consent of council, to fill
by appointment a judicial office when
a wacancy in such office exists.

1. Where quo warranto proceedings are prosecuted in behalf of the State
to determine by what authority the respondent is holding a public office,
it is immaterial that the relator’s term of office expired by limitation
pending the proceedings.

2. Under the Constitution the Governor, with the advice and consent of the
Council, has authority to fill by appointment a judicial office when a
vacancy in such office exists. ) .,

3. The tenure of office of judges of municipal and police courts is fixed by
the Constitution to be “for the term of four years.”

4. The Governor has no authority, either alone or with the advice of the
Council, to remove a judicial officer whose term of office is fixed by law,
except “on the address of both branches of the Legislature.”

5. The abandonment of an office is ipso facto a vacation of it, because the
abandonment necessarily implies a voluntary and intentional disclaimer
and surrender of it by him to whom it pertains, which in its effect is like
a resignation of it.

6. The official neglect of the incumbent of a public office, or his misconduct
therein, although constituting just and legal grounds for a forfeiture of
the office, do not produce a vacancy therein until it has been judicially
determined and declared that the incumbent is guilty thereof, and that he
has thereby forfeited his right to continue in the office.

7. The office in question did not become vacant, because the relator had
forfeited it by failure to perform its duties, or by any misconduct therein,
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since no adjudication of that question has been made by any tribunal
having authority to do so.

8. A public office may be abandoned by the incumbent so that a vacancy in
the office is thereby created.

0. Whether the incumbent of a public office intended to abandon it is a
question of fact, and may be inferred from the party’s acts. If his conduct
is such as to clearly indicate that he had relinquished the of