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PorrsmoutrH Harpor, Lanp & Horer CoMPANY
vs.

LINDSAY SWIFT.
York. Opinion February 24, 1912.

Navigable Waters. Flats. Boundaries.

Ownership of flats along a navigable river, as between adjoining upland
owners, is properly determined by drawing a base line between the two
corners of each lot, where they strike the bank, and extending from these
corners parallel lines perpendicular to the base line, and if the line of
the river is straight the lines thus extended will be the boundaries of
each lot; but if the river line is curved regularly or irregularly, so that
the extended lines of the lots diverge from or interfere with each other,
the triangular parcels thrown out or included thereby must be equally
divided between the adjoining owners.

Since the base line of a particular lot should run along the upland and not
over the flats, it would be improper to draw the line from a point not a
part of the upland, but a small rocky point usually surrounded by water,
and located several hundred feet from the upland.

Emerson v. Taylor, 9 Maine, 42, affirmed.

On report. Judgment for defendant.

Trespass quare clausum. An agreed statement of facts was filed
and the case reported to the Law Court for determination.

The case is stated in the opinion.
William Frye White, and John Lowell, for plaintiff.
Aaron B. Cole, for defendant.
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Srrrine:  WHrteHouse, C. J., SAvack, SPEaRr, CorNIsH, BIRD,
Hargy, JJ. '

Hargy, J. This is an action of trespass quare clausum to
recover damages for the driving of stakes and mooring a boat upon
flats appurtenant to Gerrish Island in the mouth of the Piscataqua
river in Kittery.

The case is before the court upon an agreed statement of facts.

The defendant admits doing the acts complained of, and justifies
by a claim of ownership to the flats upon which these acts were
done, and claims that, by the rule laid down in Ewmerson v. Taylor,
9 Maine, 42, in construing the Colonial ordinance of 1641, applied
to this case, he was the owner of that part of the flats. The plain-
tiff admits that, by the rule of Emerson v. Taylor, the acts com-
plained of were committed upon the flats owned by the defendant,
and asks the court to apply a different rule to this case than that
laid down in the case of Emerson v. Taylor.

The defendant’s upland borders on the Piscataqua river. North-
westerly of defendant’s upland, the United States Government owns
a tract of upland, and southerly and easterly of defendant’s upland
is a tract owned by the plaintiff, a part being upland and a part
flats. The plaintiff’s upland extends in the rear of the defendant’s
upland across the island. The flats on the river begin above the
upland of the United States and extend by the upland of the
plaintiff and defendant to Pocahontas Point. The situation of the
land, river, flats and ocean are shown on the plan marked “A.”

The rule laid down in Emerson v. Taylor is, “Draw a base line
from the two corners of each lot, where they strike the shore; and
from these two corners, extend parallel lines to low water mark,
at right angles with the base line. If the lines of the shore be
straight, as in the case before us, there will be no interference in
running the parallel lines. If the flats lie in a curve, or regular or
irregular curvature, there will be an interference in running such
lines, and the loss occasioned by it must be equally borne or gain
enjoyed equally by the contiguous owners.”

The plaintiff asks us to rule that the defendant’s side line shall
be extended in a straight line to low water mark, or, in other
words, straight overboard, and that all flats within the extended lines
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shall be the defendant’s flats; and if that is the rule the defendant
is guilty of trespass, because the acts complained of were done
below the down river side line of the defendant’s extended line
straight overboard.

The plaintiff’s upland is shown upon the plan by the letters
B,C,D,EF GH,I,J, K L Mand N, and the defendant’s by
the letters A, B, C and D.

The lines A A and B B are the extended sidelines of defendant’s
lot, as the plaintiff claims they should be, run straight overboard.

The acts of the defendant complained of were done on the land
in the angle between the lines “B-x” and “B-y,” as shown on the
plan, which is made by the rule of Ewmerson v. Taylor.

The agreed statement does not show the source of title of either
the plaintiff or the defendant, or when they or their predecessors
acquired title, but from the agreed statement that the line upon
the flats between them is to be run according to the rule of Emerson
v Taylor, if that rule applies, we take it for granted that when
there was a division of the upland adjoining the flats, the division
included in one lot both the plaintiff’s and the defendant’s upland
on the river side.

“The flats of a lot established by the original and contemporane-
ous division of the upland cannot be altered or changed by each
sub-division.” Call v. Carroll, 40 Maine, 31.

The object of the law is to give to each owner of land bordering
upon tidewater his proportional part of the shore or flats.

If the side lines of the defendant’s lot are run straight over-
board, and plaintiff’s side lines runs straight overboard, there will
be a large triangular piece of flats undivided, which equity would
say should be divided between the owners of the upland on the
river side. The rule in Emerson v. Taylor would so divide it. The
plaintiff objects to that method, and by the running of his rear side
line instead of his side lines straight overboard, accomplishes the
object he desires, adds great value to his lot by giving him all of
that triangular piece, and the lines of each owner of flats upon that
side of the island whose lands were acquired under the rule of
Emerson v. Taylor, which give them their rights in the shore, must
necessarily be changed.

If the plaintiff’s contention is adopted, it will give the plaintiff
the triangular piece which should be divided between the owners
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on that side of the island. It will change all lines over the flats
on the southerly side of Gerrish Island. It will take from all
owners on that side title to flats now owned by them under the
rule of Emerson v. Taylor. 1f this contention of the plaintiff be
accepted as the rule on Gerrish Island, it should be the rule all
over the State, and many titles along the coast will be affected and
lines changed. Valuable wharves in tidewater, by the change of
the rule, will change owners against the wishes of the present
owners.

The plaintiff asks, if the rule of Emerson v. Taylor is the true
rule in this case, that a line on his river side be run from where his
upland adjoins the defendant’s to Pocahontas Point, and that such
line be called his base line. By that method the plaintiff’s base
line would run a long distance over the flats that are sought to be
divided by running the base line. The base line should run along
the upland, not over the flats, because Pocahontas Point is not a
part of the upland; it is a small rocky point where the river flows
into the ocean several hundred feet from the upland surrounded by
water nearly all the time.

The argument advanced that, because the plaintiff owns no flats
in front of its lot, the ocean side being rocky and deep water, it
should have more flats upon the river side does not seem a valid
reason for taking from the owners of the river side their flats and
giving them to the plaintiff. If the plaintiff wanted land with flats, it
should have bought land with flats. The rule of Emerson v. Taylor
was not hastily adopted. For eighty years it has been the rule in
this State. Many cases involving the title to flats and shore land
have been before the court during that period, and in all cases the
rule has wrought justice between the parties.

In Dillingham v. Roberts, 77 Maine, 284, the court, in defining
the rights of the defendant who was building a wharf upon the
flats in front of upland, stated: “The lines across the flats must be
located by the rules laid down in Emerson v. Taylor, 9 Maine, 42.”

The rights of the owners of upland in flats adjoining their
upland, in this State have become fixed by that rule, and property in
flats bought and sold by it. Other courts have attempted to adopt
other rules, and they have been obliged to change them to fit the
cases as they came before them; but the doctrine of Emerson v.
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Taylor has been the rule in this State for eighty years, and as it
makes an equitable division of the flats in this case, and as the
running of the side lines of defendant’s upland straight overboard
would work injustice between the owners by giving to the plaintiff
more than its proportional part of the flats, it is the opinion of the
court that the rule of Emerson v. Taylor applies in this case, and
the mandate should be,

Judgment for defendant.

»

INHABITANTS OF GORHAM
vs.

TRUSTEES OF THE MINISTERIAL FUND in the First Parish in Gorham
in the County of Cumberland.

Cumberland County, Opinion March 4, 1912.

Taxation. Exemptions. Religious Societies. “Land” “Charitable Insti-
tution.” Ministerial Funds. Statute (Mass.) 1801, chapter 28; 1816
(Mass.) chapter 115. Statute, 1845, chapter 159, section 10,
paragraph 8; 1855, chapter 178, 1856, chapter 279; 1857,
chapter 30; 1864, chapter 245, section 2. Act of
Separation, [Revised Statutes, 1883, page 10035,]
section I, parvagraph 7. Revised Statutes,

1857, chapter 6, sections 6, 14, clause 9;

1903, chapter 9, section 6, clause
II, section 13, clause IX.

Even if lands granted by Massachusetts to a parish for ministerial pur-
poses before the separation of Maine would be embraced by Revised
Statutes, chapter o, section 6, clause II, and the Act of Separation
[Revised Statutes, 1883, page 1005] section 1, paragraph 7, exempting
lands granted to religious societies, etc., the exemption does not apply
to lands sold under authority from Massachusetts before the Act of
Separation was passed.

Act of Separation from Massachusetts [Revised Statutes, 1883, page 1005]
section 1, paragraph 7, exempting from taxation “lands” theretofore
granted to any religious society, etc.,, while the same continue to be
owned by such society, does not exempt a fund created from the proceeds
of a sale of such lands.
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A corporation established to manage and apply a fund toward the support
of a minister is not a “charitable institution” within a statute exempting
the property of such institutions from taxation.

Under Revised Statutes, 1903, chapter o, section 13, clause IX, providing
that personalty held by religious societies shall be assessed in the town
where the societies usually hold their meetings, a ministerial fund is
taxable.

On report. Judgment for plaintiffs.

‘Action of debt to recover a tax for the year 1910, assessed upon
228 shares of bank stock owned by the defendant. An agreed
statement of facts was filed and the case reported to the Law Court
for determination.

The case is stated in the opinion.
Scott Wilson and E. L. Bodge, for plaintiffs.
John A. Waterman, for defendant.

SrrriNne: Warreaouse, C. J., CornisH, Kinc, Birp, HALEY,
Hanson, JJ.

King, J. This case is reported to the law court on an agreed
statement of facts. It is an action to recover an assessment of
$282.24, made for the year 1910, upon 228 shares of bank stock
owned by the defendant and valued at $22,800. The defence is
that the property was exempt from taxation.

The defendant is a corporation incorporated under an Act of
Massachusetts, approved February 5, 1802, entitled “An Act auth-
orizing the sale of Ministerial lands in the first Parish in Gorham
to raise a fund for the support of the Ministry and appointing
Trustees for those purposes.”

Under the provisions of that Act the defendant corporation was
authorized to sell and convey all the Parsonage and Ministerial
lands belonging to said Parish, and to put at interest the proceeds
thereof, and the interest accruing thereon, “until a fund shall be
accumulated which shall yield yearly the sum of four hundred
dollars interest.”” 'The Arct further provides, “that as soon as an
interest to that amount shall accrue, the Trustee shall forthwith
apply the same for the annual support of the Congregational Minis-
ter which may then be settled in said Parish, or which may there-
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after be settled there. And so long as the said Parish shall remain
without a settled Minister, the annual interest aforesaid shall be
put out at interest and secured as aforesaid to increase the said
fund until there be a settlement of a Minister—And it shall never
be in the power of said Parish to alienate or any wise alter the
fund aforesaid.”

The agreed statement recites: ‘“That said bank stock was pur-
cliased from funds or the accumulations thereof received from
the sale of its parsonage and certain ministerial lands belonging to
said First Parish of said town of Gorham in accordance with the
provisions of the above act, and also from four certain bequests
to said defendant corporation amounting in all to three thousand
two hundred forty-three dollars and eighty-seven cents ($3,243.87) ;
that said ministerial lands were granted to said First Parish of the
town of Gorham by the Commonwealth of Massachusetts for minis-
terial purposes at the time of the incorporation of said town in
1764.”

The defendant’s contention is, as we understand it, that the
property assessed (at least so much of it as was not purchased from
the proceeds of the bequests) is within that part of subdivision II,
sec. 6, chap. 9, R. S., which exempts from taxation, “All property
which by the articles of separation is exempt from taxation.”

The last sentence of paragraph “Seventh” of sec. 1 of the Act
of Separation of the District of Maine from Massachusetts, reads:
“And all lands heretofore granted by this Commonwealth, to any
religious, literary or eleemosynary corporation, or society, shall be
free from taxation, while the same continues to be owned by such
corporation, or society.” It is specified in the agreed statement, as
above quoted, that the lands sold, from the proceeds of which the
property assessed was purchased, “were granted to said First
Parish of the town of Gorham by the Commonwealth of Massa-
chusetts for ministerial purposes at the time of the incorporation
of said town in 1764.”

The argument in support of the defendant’s contention is, there-
fore this: first, that if the lands granted to the First Parish of
Gorham had not been sold they would have been exempt from
taxation under said exempting clause of the Act of Separation;
and, second, that by the sale of the lands, under the Act of Feb-
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ruary 5, 1802, the property was merely changed from one form to
another—from real estate to a fund unmistakably identified as its
substitute—and that the fund likewise remains exempt.

But the exempting clause of the Act of Separation now under
consideration expressly provides that the lands granted to the cor-
porations or societies therein mentioned were to be exempt from
taxation only “while the same continued to be owned by such cor-
poration, or society.” Obviously this exemption could not be held
to -apply to any lands which were not owned at the time of the
passage of the Act of Separation by some corporation or society
therein referred to.

So ‘then, if it should be conceded that the lands which Massa-
chusetts had granted in 1764 to the First Parish of Gorham for
ministerial purposes would be embraced in an exemption of lands
granted “to any religious, literary or eleemosynary corporation or
society,” still we think the exemption in question was not applicable
to those lands, because they had been sold under the express
authority of Massachusetts long before the Act of Separation was
passed, as we think it must be reasonably inferred from the report,
and were not then owned by said First Parish of Gorham.

Neither do we think it can be held that the fund, which was
created from the proceeds of the sale of the lands, is exempt from
taxation, under this exempting clause of the Act of Separation, on
the theory suggested, that the property was only changed in form
by the sale. Indeed it seems a natural and indisputable conclusion,
from the language used in that clause, “all lands heretofore granted

shall be free from taxation, while the same continues
to be owned by such corporation, or society,” that only the lands,
and not the proceeds thereof, when sold, were to be free from
taxation. - It may not be necessary to suggest anything further to
strengthen that conclusion, and yet much support is given to it in
the fact that the proceeds of the sale of these lands had been con-
stituted a ministerial fund by a special Act of Massachusetts, passed
many years before the Act of Separation, and containing no pro-
vision that the fund so constituted should be free from taxation.
Had it been the purpose of Massachusetts that the proceeds of the.
sale of these lands should remain free from taxation, it is at least
reasonable to suppose that it would have been so provided in the
special Act by which those proceeds were constituted a ministerial
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fund. The strong presumption therefore, is that the clause of
exemption contained in the Act of Separation was not intended to
apply to the proceeds of the sale of the lands therein mentioned.
“All doubt and, uncertainty as to the meaning of a statute is to
be weighed against exemption. Taxation is the rule and exemption
the exception.” Auburn v. Y. M. C. A. Association, 8 Maine, 244,
247.

It is therefore the conclusion of the court that the property
assessed was not exempt under our statute as property made free
irom taxation by the Act of Separation, and accordingly the deter-
mination of this case might safely rest on that conclusion. But
we Ppresent some further considerations as pertinent to the funda-
mental question here involved, whether this fund held by the
defendant as trustee was taxable in Gorham.

In the absence of any evidence or stipulation to the contrary, we
think the funds received by the defendant from the several bequests
made to it as mentioned in the agreed statement, must be regarded
as held by it for the same uses and purposes as the funds received
by it for the sale of the lands. Hence it follows that all the prop-
erty assessed represented a ministerial fund, which the defendant
corporation held as trustee for the uses and purposes expressed in
the Act of February 5, 1802.

It has not been argued that this fund, so held by the defendant,
is specially exempted under our statute as the property of a char-
itable or benevolent institution, and for that reason, perhaps, we
may regard it conceded that no such exemption is claimed. But
we will add that it is now well settled that a corporation, established
to manage and apply a fund towards the support of a minister,
is not a charitable institution. Trustees of the Green Foundation
v. City of Boston, 12 Cush, 54, 59.

But, moreover, an examination of the various statutory enact-
ments in this State relating to the taxation of a miniserial fund
shows plainly we think a legislative purpose to make such a fund
taxable. In the tax Act of 1845 (Chap. 159, sec. 10, par. eighth)
it was provided: “All property held by any religious society as a
ministerial fund shall be assessed to the treasurer of such society”
&c. This provision, however, was repealed in 1855 (Chap. 178).
And, in turn, that repealing Act of 1855 was repealed in 1856
(Chap. 279). Again in 1857, (Chap. 30) this provision of the tax
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Act of 1845, providing for the assessment of a ministerial fund,
was once more repealed, and such a fund was expressly included
in the enumerated exemptions from taxation. In the Revised
Statutes of 1857 the law so appears, and it so remained until 1864
when, by chapter 245 of the laws of that year, the exemption of a
ministerial fund was repealed, and it was then further expressly
enacted that “The property held by any religious society as a
ministerial fund shall be assessed to the treasurer of such society;
and if it be real estate, it shall be assessed in the town where it is
situated ; and if it consists of personal property it shall be assessed
in the town where such society usually hold their meetings.”

We find no other special legislation touching the subject. In
the revision of 1871 there is no exemption from taxation of a
ministerial fund, as there was in the revision of 1857, but, on the
other hand, clause eighth of sec. 14, ¢. 6, reads: “Personal prop-
erty held by religious societies shall be assessed to the treasurer
thereof in the town where such societies usually hold their meet-
ings.” It will be noticed that no express mention is made in this
clause of the revision of a munisterial fund, but in the margin of
the revision against this clause is the reference “1864, c. 245, § 2,”
showing that this clause of the revision is the revised expression of
the specific statute wherein it was re-enacted that property held
by any religious society as o ministerial fund should be taxed. And
in the absence of any express legislation changing the meaning of
the Act of 1864, we think it should not be held that the clause as
expressed in the condensed and concise language of the revision
does not embrace a ministerial fund. St George v. Rockland, 89
Maine, 43, 45. Precisely the same language is used in the revisions
of 1883 and 1903. (R. S, 1883, c. 6, sec. 14, cl. IX; R. S, 1903,
c. 9, sec. 13, cl. IX.)

If property held by a religious society as a ministerial fund is
expressly made taxable by statute, as we think the above men-
tioned provisions clearly show, then it would seem to follow that
property, the title to which is in a corporation created expressly
for the purpose of holding and administering it as a ministerial
fund, should not be held free from taxation in the absence of an
express exemption thereof.

Finally, we think the case of Baldwin v. Trustees of Ministerial
Fund, 37 Maine, 369, may be cited as an authority directly in point
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that the property assessed in the case at bar was taxable. In that
case, as in this, the defendants were incorporated as trustees under
an Act of Massachusetts, passed in 1816, which appears to have been
like, if not identical with, the Act in this case. Under the pro-
visions of that Act lands, which had previously been reserved by
Massachusetts for Baldwin for the support of the ministry, were
sold, in 1818, and the proceeds became under the provisions of
the Act, a ministerial fund held by the defendants as trustees, the
same as in this case. The fund was there taxed to the defendants,
and it was held that it was properly so taxed. The question raised
in this case, that the fund was exempt under the exempting clause
of the Act of Separation, was not raised by counsel in that case,
and was not considered in the opinion of the court. In other
respects that case seems to be on all fours with this.

In Trustees of the Greene Foundation v. Boston, supra, a Min-
isterial fund held by a corporation as trustee, incorporated under a
special Act of Massachusetts for the purpose, was held taxable to
the corporation. The forceful reasoning of the learned Chief
Justice Shaw as expressed in that case throws light upon some of
the questions involved in this case.

No other question is raised as to the assessment of the tax, and
it is admitted that all the required statutory proceedings essential
to the maintenance of a suit for taxes were complied with.

For the reasons stated it is the opinion of the court that the
property assessed in this case was not exempt from taxation, and
was lawfully taxed to the defendant, and in accordance with the
stipulation of the report the defendant is to be defaulted for the
amount of the assessment.

Defendant defaulted.
Judgment for plaintiff for $282.24.
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In Equity.
BANGOR AND ARroosT00K Rainroap CoMPANY ws. BELONIE Dusay.

Aroostook. Opinion March 4, 1912.

Equity. Findings of Fact by Single Justice. Conclusiveness. Review.

The decision of a single justice upon matters of fact in an equity case will
not be reversed, unless clearly erroneous.

In equity. On appeal by plaintiff. Appeal dismissed. Decree
below affirmed.

The case, as stated by the Justice who prepared the opinion, is
as follows:

“This is an appeal from a decree of a single justice dismissing
a bill in equity asking for specific performance of an alleged con-
tract by the defendant to convey to the complainant a strip of land
across his homestead farm for its right of way.

“The plaintiff with many others signed an instrument in which
it was stipulated that the signers severally agree ‘to convey by a
sufficient warrantee deed to said corporation a strip of land one
hundred feet in width across our homestead farms corresponding
and exactly equal to the right of way when and as the same should
be surveyed for an extension of the Bangor & Aroostook Railroad
through Van Buren and Grand Isle, and for the purposes of such
extension.” The bill alleges the location of the railroad across the
defendant’s farm with a description of the strip of land taken for
its right of way, which is between the defendant’s buildings and
the river, and a refusal by defendant to give a deed in accordance
with his alleged agreement. The defendant’s contention is that
the writing he signed does not represent the agreement that he did
make, which was that if the railroad should be located back of his
dwelling house, on the west side of the highway, he would give
the right of way there, but that he would not give a right of way
across his farm if the railroad should be located on the east side of
the highway between his buildings and the river.
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“The sitting Justice after hearing filed the following decree:

“‘In this case I find the following facts:

“ “That the defendant signed the contract by which he agreed to
transfer to the plaintiff company a right of way one hundred feet
wide across his farm; that he understood and intended that this
right of way should be conveyed to the plaintiff company without
any consideration if when surveyed it should be located in the rear
of his buildings; on the other hand, I have no doubt that the
defendant absolutely declined to consent to the location of the
right of way between his buildings and the river where it was finally
located, without compensation for the damages entailed upon his
property, and that when he signed said contract he did so with an
express understanding with the parties who were seeking to obtain
his contract, and as a condition precedent to the signing thereof
that if the right of way should be located between his buildings and
the river, as it actually was, he should be entitled to whatever
damage he sustained by reason of such location; that although the
defendant signed the contract, which was not fully read to him,
and which being in the English language he could not read, yet it
was not the contract as represented to him, and was not the con-
tract as he understood it, and contained stipulations to which he
did not consent, and in the end presented a contract which he
would not have signed had he fully understood it.

““Therefore this case having been heard on the zoth day of
April, 1911, and argued by council; thereupon upon consideration
thereof, it is ordered, adjudged and decreed that the Plaintiff’s bill
be dismissed without costs.””

Appleton & Chaplin, Powers & Archibald, Stearns & Stearns,
and Peter C. Keegan, for plaintiff.

William P. Allen, and Hersey & Barnes, for defendant.

SrrriNg:  WHITEHOUSE, C. J., CornisH, Kinc, Birp, HaLry,
Hanson, JJ.

Per Curiam. The decision of a single Justice upon matters of
fact in an equity case will not be reversed unless it clearly appears
that such decision is erroneous. The burden of showing the error
ties on the appellant. Young v. Witham, 75 Maine, 536; Paul v.
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Frye, 80 Maine, 26; Sidelinger v. Bliss, 95 Maine, 316; Herlihy v.
Coney, 99 Maine, 469.

Applying this well established rule, we cannot say that the sitting
Justice was clearly wrong in his decision in this case. On the
contrary, from a careful and painstaking examination of all the
evidence adduced at the hearing we are rather inclined to the
opinion that the defendant did not understand and appreciate,
when he signed or affixed his cross to the paper, which was not
fully read to him, although more or less discussed and explained
to him, that he had thereby agreed to give without any compensa-
tion a deed of the right of way for the railroad to cross his home-
stead farm between his buildings and the river.

The evidence clearly shows that the defendant said he would
never consent to give the right of way between his buildings and
the river, and we are constrained to the conclusion of the sitting
Justice that the paper which the defendant signed “presented a
contract which he would not have signed had he fully understood
it.”

Accordingly it is the opinion of the court that the entry in this
case must be,

Appeal dismissed. Decree below affirmed.
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In Equity.

THoMAs J. LyncH, Trustee,
vs.

SourH CONGREGATIONAL PARrisu of Augusta, et als.

.Kennebec. Opinion March 5, 1912.

Wills.  Charities. Construction of Will. Lapse of Legacy. Burden of
Proof. Cy Pres Doctrine.

A testator devised the residuum of his estate in trust. He directed the:
trustees to pay the income of the trust fund to certain beneficiaries during
life, and directed that the trust fund be paid in equal proportions of
one third each to the South Congregational Society of Augusta, the:
Hallowell Classical and Scientific Academy of Hallowell, and the Bangor
Theological Seminary of Bangor. The South Congregational Parish of
Augusta is the business organization of the South Congregational Society.
The gift to the Hallowell Academy has failed through the inability of
that institution to take the fund and devote it to the purposes intended.
The heirs of the testator claim this one third of the fund on the ground!
that the Hallowell Academy became defunct in the lifetime of the testator,.
and that therefore the legacy to it lapsed. The South Congregational
Parish of Augusta and the Bangor Theological Seminary of Bangor-
claim this part of the fund on the doctrine of cy pres.

Upon a bill by the trustee for instructions, it is held :—that the burden is.
upon the heirs to show that the legacy to the Hallowell Academy lapsed
in the lifetime of the testator, and that the case, as presented to the court,
does not show it: that the doctrine of ¢y pres is recognized in this state:
that the doctrine of cy pres is applicable to the bequest to the Hallowell!
Academy: that to apportion the Hallowell Academy legacy equally between
the South Congregational Parish of Augusta and the Bangor Theological’
Seminary will be to carry out cy pres the testator’s intentions.

And the trustee is instructed,

1. That the South Congregational Parish of Augusta, by its Prudential
‘Committee, is entitled to receive that portion of the residuary trust fund’
which was bequeathed to the South Congregational Society of Augusta,.
to be used and expended as provided in the will.
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2. That one half of the fund originally bequeathed to the Hallowell
Classical Academy be paid by the trustee to the Bangor Theological
Seminary for the educational uses and purposes of that institution.

3. That the remaining half of the fund originally bequeathed to the
Hallowell Classical and Scientific Academy be paid by the trustee to the
South Congregational Parish of Augusta to be used, appropriated and
expended by it for the benefit of Congregational educational institutions,
with the consent and approval of the Maine State Congregational Con-
ference.

4. “Cy pres” is a judicial rule of construction applied to a will by which,
when the testator evinces a general charitable intention to be carried
into effect in a particular mode which cannot be followed, the words
shall be so construed as to give effect to the general intention. It is
applied only to valid charitable gifts.

In equity. On report. Decree according to opinion.

Bill in equity brought by the plaintiff as trustee under the will
of John Barrows, late of Augusta, deceased, asking for instructions.
Answers were filed. All allegations in bill and answers were
admitted to be true, and the case reported to the Law Court for
determination.

The case is stated in the opinion.

M. S. Holway, for plaintiff.

J. W. Spaulding, John B. Madore, F. G. Farrington, and C. L.
Andrews, for defendants.

SirriNc:  WHITEHOUSE, C. J., Savace, King, Birp, HaLzy,
Hansox, JJ.

Savacge, J. This is a bill in equity brought by a trustee under
a will, asking the instructions of the court. All the allegations in
the bill and answers are admitted to be true.

The plaintiff is trustee under the will of John Barrows, late
of Augusta, deceased. Mr. Barrows made his will November 12,
1885. He made three codicils to the will, dated respectively, Janu-
ary 8, 1886, December 15, 1886, and November 12, 1888. He died
November 15, 1888. The will was duly allowed. The contents of
the codicils are not material to this case.

After having made various testamentary provisions for his wife,
sister and others, the testator, by the sixth paragraph of the will,

VOL. CIX 3
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devised all the rest and residue of his estate to trustees, of whom
the plaintiff is the successor in the trust. The will provided that
the trustees should use, appropriate and pay the income of the
trust fund to and for the sole use of the testator’s adopted son,
Greenleaf Barrows, during his natural life, and in case Greenleaf
Barrows should die before the decease of the testator’s wife, the
trustees were directed to use, appropriate and pay the income to
her during her life. Then followed the provision which we are
now to consider. It is in these words:—“I then direct that said
trust fund and estate remaining in the hands of said trustees shall
be conveyed, transferred and paid over in equal proportions of one
third part each, to the South Congregational Society of Augusta;
the Hallowell Classical and Scientific Academy of Hallowell, and
the Bangor Theological Seminary, of Bangor, Maine, to have and to
hold the same in the proportions aforesaid, severally to said respect-
ive devisees forever, divested of said trust. The proportion which
shall be received by said South Congregational Society to be used,
expended and appropriated for charitable and benevolent purposes
in such manner as that society, with the consent and approval of
the Maine State Congregational Conference shall deem expedient
and proper. And the said respective portions which shall be
received by said Classical and Scientific Academy and said Theo-
logical Seminary to be used and expended for the uses and pur-
poses of each of said institutions.”

Greenleaf Barrows is deceased, and although not directly alleged
in the bill, it is assumed in argument that the testator’s widow is
deceased also.

The parties defendant are the South Congregational Parish of
Augusta, which is the business organization of the South Congrega-
tional Society, the Bangor Theological Seminary, the Hallowell
Classical and Scientific Academy, and the heirs of John Barrows, all
of whom have appeared and answered.

The Hallowell Classical and Scientific Academy discontinued its
school in June, 1888, and the property of the school has been sold.
It has no funds, and it has entirely and permanently ceased to carry
on the work of maintaining a school or any other activity. The
corporation has never been dissolved, but in its answer it admits
that it has no expectation of continuing a school according to its
charter, and that it makes no claim upon the fund, and is willing
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that the same should be disposed of in such manner as may be found
suitable by the court. Therefore it is conceded by all that the gift
to this institution has failed through its inability to take the same
and devote it to the purposes intended.

The South Congregational Parish of Augusta in its answer claims
the gift made to the South Congregational Society of Augusta,
and, also, that the share originally given to the Hallowell Classical
and Scientific Academy should be paid to itself, to be used accord-
ing to the purposes designated in the gift of its own one third,
and in such manner as it may deem expedient and proper with the
consent and approval of the Maine State Congregational Con-
ference. And it makes this claim on the ground that such a dis-
posal would be as nearly as possible like that which was intended
by the testator.

‘The Bangor Theological Seminary, upon the same ground, claims
in its answer that the Hallowell institution’s share should be paid
to itself to be used according to the object and purposes for which
it was incorporated.

The heirs claim that the legacy in behalf of the Hallowell
Classical and Scientific Academy has lapsed, and that the share
originally given to that institution should now be distributed to the
heirs of John Barrows or their representatives.

‘This claim of the heirs that the legacy lapsed in the lifetime
of the testator may properly be considered first. In the case of
common personal bequests, if the legatee, not a relative of the
testator, dies before the decease of the testator, the legacy lapses.
And this principle applies to charitable bequests to institutions or
organizations. If the institution or organization becomes extinct
in the lifetime of the testator, the legacy lapses. Merrill v. Hayden,
86 Maine, 134; Jackson v. Phillips, 14 Allen, 539; Fish v. Atty.
Genw'l, L. R. 4 Eq., 521. This rule, however, does not apply if the
institution comes to an end after the testator’s death, but before
the legacy is payable. In re Slevin, 2 Chancery Div. (1891) 236.

It is earnestly contended for the heirs that the allegations in the
bill and answer of the Academy, admitted to be true, show that it
had discontinued its school in June 1888, five months before the
testator’s death, that it had sold the school property, had no funds,
had entirely and permanently ceased to carry on its educational
work, and had no expectation of continuing a school according to
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the terms of its charter. From these premises it is argued that
although the Academy corporation had not been legally dissolved,
it had ceased all practical existence before November 1888; that
it was practically dissolved, so far as the testator’s bequest to it is
concerned. But the allegations in the bill and answer do not fully
support the claim as stated. All of the allegations, except that
relating to the discontinuance of the school, are in the present tense.
We do not think we are warranted in assuming, in the absence of
more specific evidence, that the Hallowell Classical and Scientific
Academy was defunct as an institution, or that it had entirely and
permanently abandoned its corporate existence, and the work it
was chartered to do, prior to the testator’s death. We have only
the fact that the school was discontinued in June 1888. In truth
it has not been reopened. But whether in the interim between
June and November, the management had hopes, expectations and
purposes, since frustrated or abandoned, we do not know. We
think the burden is on the heirs to show it. The case of Stone v.
Framingham, 109 Mass., 303, on which the heirs chiefly rely as a
precedent, is unlike this one. In that case, the legislature had
deprived the Academy, irrevocably, of all its property, and had
taken away the power of performing the principal duties which
devolved upon it. And it was properly enough held that the insti-
tution was practically dissolved, so far as it affected the right to
retain a trust fund which had been given to its use.

We hold that the legacy did not lapse for the reason above stated.

The Hallowell Classical and Scientific Academy having become
unable to execute the trust, and having declined the same, the South
Congregational Parish and the Bangor Theological Seminary claim
the fund upon the equitable doctrine of ¢y pres and the only
debatable questions presented are whether, in accordance with that
doctrine, the share of the Academy shall be paid wholly to the
Parish, or wholly to the Seminary, or divided between them, or
whether it shall descend to the heirs as an undevised portion of
the residuum.

In order to answer these questions correctly, it is necessary to
examine further the character and purposes of all three of the
original beneficiaries. ‘

The Hallowell Classical and Scientific Academy was chartered
in 1872 “for the purpose of promoting Christian education, and the
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more thorough training of the youth in such languages and in such
of the arts and sciences as the trustees” should direct. At the
date of the will, and until June 1888, it conducted a school at
Hallowell for the education of youth of both sexes, of the grade
and scope of high schools. It was a boarding as well as a day
school. Its Board of Trustees and management, some of them
clergymen, were affiliated with the Congregational denomination in
this State. 'The school was devoted to the higher education of
young men and women under the influence of the principles and
doctrines of the Congregational denomination.

The South Congregational Society of Augusta was then and is
now a religious and charitable organization located at Augusta,
belonging to the Congregational denomination, its management
being vested in a board of officers called the Prudential Committee.
Its parish is accustomed to distribute part of its gifts to charity
among educational institutions “such as the Congregational Educa-
tional Society and the American Missionary Association, organiza-
tions affiliated with the Congregational denomination;” and the
funds given in this way “are used for the benefit of schools in the
western and the southern parts of the United States.”

The Bangor Theological Seminary, originally the Maine Charity
School, was incorporated in 1814, “for the purpose of promoting
religion and piety, and for the education of youth in such languages
and in such of the liberal arts and sciences as the trustees thereof
shall from time to time judge the most useful and expedient for
the purposes of said Seminary.” It is authorized to confer the
degree of doctor of divinity. As stated in the bill, it was and is
an institution located at Bangor, of a charitable nature. Its prin-
cipal object is to educate young men as ministers of the Congre-
gational denomination. As stated in the stipulations of the parties,
it is practically a theological seminary for the fitting of young men
for the Congregational ministry.

John Barrows was, in his lifetime, a devout member of the Con-
gregational denomination, and a member of the South Congrega-
tional Society of Augusta.

The doctrine of ¢y pres has been fully and learnedly discussed
in recent times in the opinions of this court in Whalen v. Doyle,
87 Maine, 426, and Brooks v. Belfast, go Maine, 318. See also the
exhaustive opinion in Jackson v. Phillips, 14 Allen, 539. It is
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unnecessary now to do more than to restate two or three principles.
Cy pres is a judicial rule of construction applied to a will by which,
when the testator evinces a general charitable intention to be car-
ried into effect in a particular mode which cannot be followed, the
words shall be so construed as to give effect to the general inten-
tion. It is appled only to valid charitable gifts. Bouvier Dict.
Title, Cy pres, Story Eq. Juris. sect. 1167. If charity be the gen-
cral charitable intention, though the mode provided for its execu-
tion fails, and thereby the donor’s general purpose will be impaired
or destroyed, the court in equity will find some means of effect-
uating the intention of the donor, as nearly as possible. Jackson
v. Phillips, supra. To apply the doctrine, the court must be satisfied
that some other object may be found answering the intention of
the donor in a reasonable degree, and most nearly consonant to the
donor’s general charitable purpose. Atty. Gen. v. Briggs, 164 Mass.,
561, Jackson v. Phillips, supra. Atty. Gen. v. Whiteley, 11 Ves.
Jr, 241. And to determine the donor’s general intention, the court
may look at all of the charitable bequests in the will. Atty. Gen.
v. Iron Mongers Co., 10 Clark & Finnelly, 9o8.

No citation of authorities is necessary to show that the legacy
to the Hallowell Classical and Scientific Academy was a valid char-
itable gift. And read in the light of existing conditions, we think
it evinces a general charitable intention. In this respect it is unlike
the gifts in Brooks v. Belfast, go Maine, 318, and Doyle v. Whalen,
87 Maine, 426, cited in argument.

We think it is evident that the testator having made such pro-
vision for his widow and for such other persons and objects as he
saw fit, intended to devote the remainder of his estate to charity.
He was a Congregationalist. He desired his charity to be adminis-
tered and expended under the auspices, or for the uses, of Con-
gregational institutions, church and schools. Two thirds of the
trust fund he wished should be expended to promote education in
Congregationalist schools of different grades. He evidently wished
to confirm the polity and extend the usefulness of the Congrega-
tional denomination by aiding schools under the management and
control of men of that faith.

He gave one third of the fund to the Congregational Society of
which he was a member, to be expended for such charitable and
benevolent purposes as might be approved by the State Congrega-
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tional Conference. And no question is raised here about the right
of that society, through its parish, to receive and apply that bequest.

It is agreed that the South Congregational Society of Augusta
is a charitable organization, and that customarily it devotes a part
of its charitable gifts to educational institutions, affiliated with the
Congregational denomination. It is agreed also that the Bangor
Theological School is a divinity school of the same denomination.

The charity given to the Hallowell Classical and Scientific
Academy was intended primarily for educational purposes, and
secondarily, we think, to strengthen Congregationalism. And we
conclude that to entrust the administering of this fund, or at least
a part of it, to the Bangor Theological Seminary, a Congregational,
educational institution in this state, though of a higher grade than
the Hallowell Classical and Scientific Academy, would be to carry
out cy pres the testator’s intentions.

But although the Bangor Theological Seminary in its answer
claimed the whole of the Academy share, and the Congregational
Parish did the same, yet at the argument before us, they were
represented by the same counsel; and, for them, he suggests that a
division between the Seminary and the Parish “seems to be a fair
interpretation of the probable intention of the testator.” With
this view we concur. No school of the Congregational denomina-
tion similar to the Hallowell school has applied for the fund, and
it does not appear that the testator could have had any other in
mind. But it does appear that his intention was that the three
institutions should receive the entire residuum of his estate in
equal shares. There is nothing to show that he preferred the Semi-
nary to the church. He regarded them alike, and to the same
degree. The legacy given to the Academy for educational uses
can be applied by the church organization to similar uses through
its customary channels of charitable beneficence. In this connection
it should be said that no objection is made on the ground that the
objects of the church society’s charity are indefinite,

Accordingly the plaintiff trustee is instructed,—

1. That the South Congregational Parish of Augusta, by its
Prudential Committee, is entitled to receive that portion of the
residuary trust fund which was bequeathed to the South Congre-
gational Society of Augusta, to be used and expended as provided
in the will.
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2. That one half of the fund originally bequeathed to the
Hallowell Classical and Scientific Academy be paid by the trustee -
to the Bangor Theological Seminary for the educational uses and
purposes of that institution.

3. 'That the remaining half of the fund originally bequeathed
to the Hallowell Classical and Scientific Academy be paid by the
trustee to the South Congregational Parish of Augusta to be used,
appropriated and expended by it for the benefit of Congregational,
educational institutions, with the consent and approval of the Maine
State Congregational Conference.

‘A decree accordingly will be entered below.
So ordered.

TEDDY VEANO
S,

ARTHUR A. Crarrs and GEORGE W. STACEY.

Penobscot. Opinion March 9, 1912,

Master and Servant. Defective Staging. Trial. Nonsuit.  Evidence.
Exceptions.

When a master furnishes to his servants, employed in constructing a build-
ing, sufficient materials of a suitable character with which to build a
staging, and the servants undertake to build it for themselves, the master
is not liable to a servant who is injured by reason of a defect in its
construction; and this is so, even if one of the servants who helped
build the staging was foreman of the crew.

A nonsuit is properly ordered, when there is no evidence to support a
finding which is essential to the plaintiff’s right to recover.

Exceptions taken during a trial, but not noticed in the bill of exceptions,
cannot be considered by the Law Court.

On exceptions by plaintiff. Overruled.

Action on the case to recover damages for personal injuries
sustained by the plaintiff while in the employ of the defendant, and
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caused by the alleged negligence of the defendant. Plea, the gen-
eral issue. At the conclusion of the plaintiff’s testimony the pre-
siding Justice ordered a nonsuit and the plaintiff excepted.

The case is stated in the opinion.
George E. Thompson, and Charles J. Dunn, for plaintiff.
C. W. Hayes, for defendant.

SrrriNg:  WHITEHOUSE, C. J., Savack, CornisH, Birp, HaLry,
Haxson, JJ.

Savack, J. Exceptions to order of nonsuit.

The defendants, who are copartners under the name of the
Shirley Lumber Company, were building a one story shed with
single roof in lean-to form, adjoining and attached to their mill in
Shirley. The shed was thirty two feet long by the side of the mill,
and sixteen feet wide. The row of studding on the back side of
the shed was stayed by stay laths, so called, nailed to the studding
at one end and to the window casing in the side of the mill at the
other. The stay laths were therefore about sixteen feet long. The
window casing was a one inch pine board, and the end of the stay
lath of which the plaintiff here complains was nailed to the casing
with three wire board nails. During the progress of the work, it
became necessary to have a staging on the inside of the shed next
to the mill, in order that the workmen could conveniently handle
and fasten the rafters overhead. Instead of building a staging
specially for the purpose, the workmen, including one Huff who
was the foreman and had charge of the erection of the building,
placed planks for a staging across the stay laths near the mill
structure, using them for supports. No support had been placed
under the stay laths between their ends.

The plaintiff was employed by the defendants in general work
about the mill or yard, but in the afternoon of the day in question
was set to work with other men on the shed. The staging was
then in place and part of the rafters had been put on. The men
began to place other rafters in position. The plaintiff got onto
the staging to spike the upper end of a rafter, and while so engaged,
the end of a stay lath underneath the staging pulled away from the
window casing to which it had been nailed. The three nails pulled
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out. The staging planks fell and the plaintiff was thereby pre-
cipitated to the stringers under him and sustained serious injuries,
for which he seeks to recover, at common law, in this action.

The case turns upon whether the defendants had undertaken to
furnish the staging as a completed structure for the use of the
plaintiff, or whether they merely undertook to furnish suitable and
sufficient materials, with which their servants undertook to build
the staging for themselves, and as they pleased. If the jury would
be warranted by the evidence in finding that the former alternative
is true, that is, that the defendants undertook to furnish the staging
as a completed structure, the order of nonsuit was erroneous; if
the other, and the only other, alternative is true, the order was
correct.

We think the case clearly falls within the second of the above
named classes. There is no evidence which would warrant a find-
ing that the defendants undertook to build this staging. It is true
that the defendants had a foreman on the work, and that the jury
would have been warranted in finding that the foreman assisted in
making the staging in the manner stated. But that is not enough.
Whether the servants of the defendant, including the foreman,
were fellow servants of each other in building the staging, so that
the negligence of one is assumed by each of the others, or whether
they were not, depends not upon their relative rank as servants, but
upon the nature of the duty that was being performed. Swmall v.
Manufacturing Co., 94 Maine, 554.

Here it is not shown that the defendants themselves had anything
to do with the details of the construction of the shed. They might
well anticipate that a staging would be convenient, if not necessary,
in putting in place a few rafters, which so far as the case shows
was the only use for which a staging was required. But they
furnished at hand all the materials that were needed, and we think
that the only understanding that can be imputed to them is that the
workmen should make such stagings out of the materials as’ they
needed, and in such manner as pleased themselves. And in such a
case, the master is not chargeable for the negligence of one of the
servants causing injury to another, even though the negligent
servant may chance to be superior in grade to the injured one.
They are fellow servants, and the fellow servant rule of assump-
tion of risk applies.
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The facts in this case are widely different from those in Mc-
Carthy v. Claflin, 99 Maine, 290, and Elliott v. Sawyer, 107 Maine,
195, cited and relied upon by the plaintiff. They are more nearly
like the facts in Pellerin v. Paper Co., 96 Maine, 388, Amburg v.
Paper Co., 97 Maine, 327, and Loud v. Lane, 103 Maine, 309.

The order of nonsuit was correct, and the plaintiff’s exceptions
must be overruled.

The plaintiff’s counsel have argued an exception to the exclusion
of testimony. The record shows that an exception was noted at the
time, but it was not preserved or referred to in the bill of excep-
tions, and for that reason cannot be considered.

Exceptions overruled.

James W. Brackerr vs. Saran A. Kxowrron, Executrix.

Franklin. Opinion March, 9, 1912.

Contracts. Advertising Contracts. Construction.

Under a contract to advertise mineral springs, on condition that payment
for advertising under the contract and for that furnished before the
agreement was made should be marde on a sale of a spring, and that no
demand for payment should be made until such sale, or until ownership
of the springs should change, the owner’s liability for the price of the
advertising accrued at once on his giving the springs to his grandchildren.

On report. Judgment for plaintiff.

Assumpsit to recover the sum of $453.95. Plea, the general
issue. An agreed statement of facts was filed and the case reported
to the Law Court for determination.

Mr. Justick Birp who prepared the opinion, states the case as
follows:

“The defendant’s testator, Jeremiah B. Knowlton, was the owner

of certain springs and prior to the date of the contract set forth
below had advertised them as for sale in certain newspapers owned



44 BRACKETT 7. KNOWLTON. [109

or controlled by plaintiff. On the day of its date the plaintiff and
the testator executed the following agreement:—
‘Phillips, Maine, Nov. 5, 1900.

‘Memorandum of advertising contract between J. B. Knowlton
of Strong, Maine and the Phillips Phonograph and Maine Woods
Phillips, Maine, for advertising said Knowlton’s Soda and Sulphur
Springs to such an amount as in the judgment of J. W. Brackett
seems best but not to exceed the sum of ($1000), one thousand
dollars a year for two years’ time under this agreement, the regular
price for said advertising to be paid when said Springs are sold
or upon sale of one of them. If the property named herein is
sold within two years the amount to be paid by said Knowlton is
simply the amount that will have been earned by the advertising
up to that time. It is also agreed that J. W. Brackett’s bill of
($317.83), three hundred and seventeen dollars and eighty-three
cents, for advertising said Springs previous to this date is also to
be paid when said Springs or either of them is sold.

“There shall be no demand made for advertising until said
Springs or one of them are sold or in some way change owners.
This is to be interpreted to mean that the heirs in case of said
Knowlton’s death shall be no more liable than he unless there is
business sufficient to pay it as managed by said heirs.

J. W. Brackerr, (Seal)
J. B. K~nowrron, (Seal)’
Witness: W. D. GraNT.

“The plaintiff, in accordance with the contract, continued to
advertise the springs in the years 1go1 and 1902.

“On the 18th of April, 1906, the testator conveyed the springs,
described in the contract, as a gift to his grandchildren who were
the testator’s legal heirs. ‘The testator died on the 12th day of
March, 1907. By his will he left all his estate to his widow, the
executrix. Since the conveyance to them, his grandchildren have
neither sold nor leased the springs nor received any income there-
from. The plaintiff claims that his charges for advertising are
due and brings this action to recover the same.”

Elmer E. Richards, for plaintiff.
Frank W. Butler, and D. R. Ross, for defendant.



Me.] BRACKETT 7. KNOWLTON. 45

Srrring: WaIrEHousg, C. J., CornisH, Kinc, Birp, Harry,
Hanson, JJ. .

Birp, J. The items for which this suit is brought are of two
classes, one for advertising before the making of the contract
between plaintiff and defendant’s testator and the other for adver-
tising done subsequent to and under the terms of the contract. The
former constituted an absolute debt, payment of which was to be
contingent upon the happening of a future event while the latter
was to become an obligation of the testator, or his heirs, upon the
occurrence of the same event. Whether the items of the first class
were due within a reasonable time after the services performed
it is unnecessary to determine; see Sears v. Wright, 24 Maine, 278,
280; DeWolfe v. French, 51 Maine, 420. By the terms of the
contract the items of both classes were to be payable “when said
springs or either of them is sold.” The happening of this event
is explained or modified by the second paragraph of the contract
which we interpret to mean that payment of the sums properly
chargeable for advertising shall not be enforceable until one, at
least, of the springs is sold by the testator or, in the event of his
death, until his heirs shall either sell one of the springs or, under
their management, there is sufficient business to pay them. By
the conveyance to his grandchildren by way of gift, the testator
made impossible the occurrence of either of the contingencies and
his liability at once accrued: Crocker v. Holmes, 65 Maine, 195,
199; Wright v. Haskell, 45 Maine, 489; Poland v. Brick Co., 100
Maine, 133, 135.

Judgment for plamtiff for the sum of
four hundred and fifty-three dollars and
ninety-five cents with interest from the
date of the writ.
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Wirriam R. Lapp vs. C. VEy HoLMAN.

Penobscot. Opinion March 11, 1912.

Statute of Frauds. Oral Contract to Make Land Title Good.

A vender’s oral agreement to remove existing incumbrances is generally
good; but a general agreement to make good a title, if the deed delivered
does not have that effect, is within the statute of frauds.

On report. Judgment for defendant.

Assumpsit to recover money which the plaintiff alleged he
expended in order to make his title to land sold to him by the
defendant and conveyed to him by deed of release and quitclaim,
“good, complete and merchantable.” Plea, the general issue with
brief statement invoking the statute of frauds. At the conclusion
of the evidence the case was reported to the Law Court for determi-
nation.

The case is stated in the opinion.
Taber D. Bailey, for plaintiff.
Fellows & Fellows, for defendant.

Srrrine:  WaireHoUsE, C. J.,, Cornisi, Kinc, Birp, Harzy,
Hanson, JJ.

Birp, J. This is an action of assumpsit to recover moneys which
plaintiff alleges he expended in order to make his title to land,
which he purchased of defendant by a deed of release and quit-
claim of defendant’s right, title and interest therein, “good, com-
plete and merchantable.” The case is reported to this court for
decision upon the writ, pleadings and so much of the evidence as
is legally admissible, such judgment to be entered as the legal rights
of the parties require.

The declaration alleges that plaintiff on the eleventh day of June,
1908, had bargained with the defendant for a certain lot of land
and for which the plaintiff was to pay seven hundred dollars, said
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land being described as follows:—All my right, title and interest
in a certain lot of land which is thereupon described as in the deed
above referred to. ‘“And whereas plaintiff having no knowledge
of the nature and validity of defendant’s title to said premises
requested defendant to give him a warranty deed thereof, which
defendant declined to do but tendered him a quitclaim deed of the
premises; and in consideration that plaintiff would complete the
bargain and purchase of said land, and pay the agreed price for
the same, and accept the quitclaim deed of said defendant, defend-
ant said that his title to said land was good and promised and
agreed with plaintiff to stand behind the title to said land and that
if plaintiff was put to any loss, cost or damage on account of any
defect in said title that defendant would reimburse him for the
same.” It avers further that, relying upon the defendant’s promise,
the consideration was paid and the deed tendered and accepted by
plaintiff in the belief that he acquired full and complete title but
that afterwards he discovered that the deed conveyed to him only
thirteen-fifteenths of the land and that in making the title good he
expended time and money to the value of two hundred dollars,
recovery of which is sought. The defendant pleads the general
issue and the statute of frauds.

It appears from the testimony of the plaintiff, that after a
negotiation for the purchase of the land in question, the parties
met for payment of the consideration and the delivery of a deed;
that there was discussion as to the title of two-fifteenths of the
land; that defendant said that ‘“‘that was all settled” and that con-
versation followed relative to a tax deed of the two-fifteenths
under which defendant claimed; that defendant offered the deed
of release and quitclaim to which plaintiff objected whereupon
defendant said “it is all right, and I will stand back of it, and if
anything comes up, it shan’t cost you a cent;” that plaintiff then
called in counsel and, to quote further from the testimony of
plaintiff “they talked the matter over and they thought it was all
right—gave me to understand the deed was all right, and I took
the deed.”

Assuming the testimony of the plaintiff to be true, and it is not
uncorroborated, and admissible, we are unable to distinguish the
facts of this case from those of Bishop v. Little, 5 Maine, 362.
There defendant, as agent of the Pejepscot proprietors, executed
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and delivered a deed of certain lands to the plaintiff, a settler. The
deed contained no express covenants. When the agent of the
plaintiff was about to pay the. consideration for the deed he
expressed fears that the title of the proprietors would not include
the lands possessed by the plaintiff but the defendant affirmed that
it would and that if the deed should not have the effect to pass and
secure the land to the plaintiff, “he would make it good.” The
court held the alleged promise within the statute of frauds. See
Patterson v. Cunningham, 12 Maine, 506, 512; Raymond v. Ray-
mond, 10 Cush., 134, 141 ; Browne St. Fr., § 268; see also 20 Cyc,,
232, where it is stated that a vendor’s oral agreement to remove
existing incumbrances is generally good, but a general agreement
to make a good title, if the deed delivered does not have that effect,
is within the statute.
Judgment for defendant.

In Equity.

L. B. FOURNIER et als.
VS,

County ComMIssioNERS of Aroostook County.

Aroostook. Opinion March 11, 1912.

Constitutional Law. Counties. County Buildings. Statutory Authority.
Construction. Statute, 1911, chapter 52, sections 3, 4, 5.

Public Laws 1011, chapter 52, which provides for a slight change of the
boundaries of the northern registry district of Aroostook county, and for
the removal of the registry office to Fort Kent or Van Buren as designated
by the qualified electors of the district and which provides that the act
should be void unless, before January 1, 1912, one of the towns should
render financial aid in the erection of a registry building, and that, after
determination of such matters, donations by the unsuccessful competitor
should be returned, is not invalid as delegating to the electors the question
of changing the boundaries nor the question of removing the registry,
nor is the requirement that financial aid be provided by the competing
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towns ambiguous, the Act giving an option to render aid without com-
pelling it; and Fort Kent having been selected by the electors as the
location for the registry, and it having complied with the financial require-
ment, it is not essential to the county commissioners’ right to erect the
building that the town of Van Buren be given opportunity to offer aid,
since that would be required to be immediatcly returned under the Act.

In equity. On report. Bill dismissed.

Bill in equity brought by the plaintiffs “L. B. Fournier, Fortuna
W. Pelletier, Beloni Hebert, Thomas Hebert, Raymond Albert and
Floi Albert, all of Madawaska in said county of Aroostook, and
all resident within the Northern Registry District of Aroostook
County, all being six taxable inhabitants of said Madawaska in
said county, against Samuel C. Greenlaw, of Presque Isle in said
County, Lewis E. Jackman, of Sherman in said County, and
Patrick Therriault, of Grand Isle in said County, as they are the
commissioners of said County of Aroostook,” for the purpose of
enjoining the defendants from erecting a building in Fort Kent
for the office of registry of deeds in the Northern Registry District
in said county and from borrowing money for that purpose upon
the credit of the county. The defendants filed an answer alleging
in substance that they were legally authorized to erect such a build-
ing at Fort Kent, that it was their legal duty as County Com-
missioners to erect such a building and that unless enjoined they
intended to erect such a building. An agreed statement of facts
was filed and the case reported to the Law Court “to render such
final judgment as the legal rights of the parties require.”

The case is stated in the opinion.

Hersen & Barnes, and L. V. Thibodeau, for plaintiffs.

Perley C. Brown, County Attorney, Madigan & Madigan and
Leonard A. Picrce, for defendants,

Srrrine:  Wurrgnousg, C. J., Cornisu, King, Birp, HaLgy,
Haxson, JJ.

Birp, J. This bill in equity is brought by certain taxable inhab-
itants of the town of Madawaska and of the county of Aroostook
for the purpose of enjoining the defendants from erecting a build-
ing in Fort Kent for the office of registry of deeds in the northern

VOL. CIX 4
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district of the county and from borrowing money for the purpose
upon the credit of the county.

The respondents claim authority in justification of their proposed
acts under c. 52 of the Public Acts of 1911, which provides for a
slight change in the boundaries of the northern registry district of
the county and the removal from Madawaska of the office of
Registry of Deeds of the northern registry district of the county
to either Fort Kent or Van Buren as may be determined by a |
majority vote of the qualified voters of the district, for the erection
of a building for such registry at the place selected and for the
procurement of funds therefor on the credit of the county by the
county commissioners.

Sections 3, 4 and 5 of the act referred to are

Section 3. This act shall be void unless at a special election duly called
and held on the second Monday of September, nineteen hundred and eleven,
and participated in by the qualified voters in said district, said district
accepts the same and determines by a majority vote which town said registry
shall be located in. This act shall also be void unless a suitable lot in Van
Buren villlage, and a similar lot in Fort Kent, whereon to erect a building
for the registry office, shall have been conveyed to the inhabitants of the
county of Aroostook by each of said town of Van Buren and Fort Kent,
and the sum of three thousand dollars paid by the citizens of said Van
Buren into the county treasury, said sum to be expended by the county
commissioners of said county in building a registry office on said lot if the
same be located in Van Buren, on or before the first day of January, nine-
teen hundred and twelve. After the said election has been held and the
foregoing matters determined, the lot of land so conveyed and the sum of
three thousand dollars so paid by the parties failing to secure the location
of said registry in their town, shall be re-conveyed and paid back to such
unsuccessful donors.

Section 4. At said election the question of whether the registry shall be
moved to Fort Kent or Van Buren shall be so presented upon one ballot
that the voters of said district may indicate their choice.

Section 5.  Said northern registry is to remain where now located until
the first day of January, A. D. ninteen hundred and twelve, when it is to
be removed to the place selected by the voters of said district at said
election.

Prior to the special election, which was held at the time directed
in the legislative act, the town of Fort Kent made conveyance of
a lot of land therein in compliance with the provisions of the act.
It is apparent that no conveyance of a lot of land in Van Buren
suitable for a registry building was ever delivered by or in behalf
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of the town to the County and that no sum of money was ever
paid into the county treasury by citizens of Van Buren. At the
special election a majority of voters indicated Fort Kent as their
choice. It is, however, contended by defendants, among other
things, first, that, the conveyance and payment of money on the
part of Van Buren was to be made on or before the first day of
January, 1912, and that a conveyance and payment, by Van Buren
after the selection of Fort Kent, would be needless ceremony and,
second, that neither town as a municipality could legally buy or
convey a lot for a county building and that the legislature there-
fore could not require the same and did not intend to do so.

The act provides, in section 3, that it shall be void unless at a
special election on the second Monday of September, 1911, the
“district accepts the same and determines by a majority vote which
town said registry shall be located in.” This is not, in the opinion
of the court, a delegation of legislative power to determine if the
locatien of the registry should be changed. The legislature had
already directed the change in boundary and the removal to one
or the other of the two towns and the provision quoted is the some-
what unnecessary declaration that the act shall be ineffectual unless,
in conformity with its provisions, the inhabitants of the district
determine which town. To give it the construction that the legis-
lature intended to delegate the power to determine a change in the
boundaries and the question of the removal of the location of the
registry with its attendant expense to the whole county to a part
of the county would render the act of doubtful constitutionality.

The act also provides, in section 3, that it shall be void unless
the respective lots shall have been conveyed and the sum of $3000
paid by the town of Van Buren to the county, said sum to be
expended by the county commissioners of -said county in building
a registry office on said lot if the same be located in Van Buren, on
or before the first day of January, nineteen hundred and twelve.
This is an unambiguous requirement that the acts to be done by the
towns be done on or before the first day of January 1912. Neither
the whole act taken together nor its history convinces us that its
plain language can be disregarded or that a different intention on
the part of the legislature is ascertainable: Cotton v. Cotton,
103 Maine, 210, 212; Standard Oil Co. v. U. S., 211 U. S. 1, 50;
Lyon v. Lyon, 88 Maine, 395, 404.
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It is evident that it was the legislative intent that the location of
the registry office be changed but difficulty arose in view of the
competition between the two towns of Fort Kent and Van Buren
for the new location. FEach had made offers of financial aid pro-
vided it was designated. The act gave an option to the towns to
render such financial aid and while the act afforded each adequate
power and authority to do so, it was not intended as a compulsory
requirement; Walton v. Greenwood, 60 Maine, 356, 361, 360.
Should the successful town fail to do so, the act became void.
11, as an evidence of good faith or as furnishing a more positive
inducement Fort Kent conveyed a suitable lot or Van Buren con-
veyed such lot and paid the sum named, before the election was
held, it is directed that the land so conveyed and money so paid
“by the parties failing to secure the location” be reconveyed and
repaid to the “unsuccessful” donors.

In this we find nothing to indicate an intention on part of the
legislature inconsistent with the clear language of the act, To
require of Van Buren the conveyance of a lot and the payment of
the sum named before January 1, 1912 and after its failure at the
election to secure the location would be, as defendants urge, but
empty ceremony. The party securing the location has seasonably
furnished the financial aid required of the successful donor.

The bill must be dismissed.

Decree accordingly.
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Cuarres L. Macurpa vs. LEwisTon JourNarn COMPANY.

Lincoln. Opinion March 14, 1912.

Libel and Slander. Newspaper Articles. Construction. Innucndo. Malice.
Evidence.

Whether a newspaper article is libelous is to be determined from an exami-
nation, not of a clipping, but of the entire article.

A newspaper item stating that there was a deadlock over the extradition
of the plaintiff, who was indicted for larceny from an estate, was not
libelous as imputing larceny, where a subsequent paragraph of the same
item stated that the specific charge on which the plaintiff was indicted
was for procuring a genuine signature to an instrument, the false making
of which would be forgery.

In determining the effect of a newspaper item charging the plaintiff’s
indictment, it is unnecessary that the reader should be able to make a
legal distinction between the offense charged in the alleged libelous words
and the offense described in the entire article.

Where a newspaper article is claimed to be libelous as charging the com-
mission of a public offense, the charge cannot be enlarged by innuendo.

An editorial, stating that it was hoped that it was not true that extradition
of the plaintiff, under an indictment for larceny from an estate, was
denied because of political pressure, was not libelous as imputing larceny
to the plaintiff, where the item further stated that the specific charge
against the plaintiff was for procuring an order, through false pretenses,
to deposit money.

Newspaper articles concerning the plaintiff, and relied on by him as being
libelous, cannot be deemed to be malicious, where the evidence showed
that the plaintiff was unknown to the writer.

On report. Judgment for defendant.

Action of libel against the Lewiston Journal Company, the owner
and publisher of a public newspaper called the Lewiston Evening
Journal, charging that the defendant company published in its said
newspaper ‘“a certain scandalous and malicious libel of and con-
cerning the plaintiff, and of and concerning him in his profession
as am attorney at law, and of and concerning his conduct” in a cer-
tain matter called the “Barris matter.” Writ dated September 22,
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1g08. The declaration in the writ fills 18 printed pages of the
record. Plea, the general issue, with a brief statement which also
fills 18 printed pages of the record. The action was tried at the
April term, 1909, of the Supreme Judicial Court in Lincoln County
and resulted in a disagreement of the jury. The action was then
continued until the October term, 1910, of said court, when the
case was reported to the Law Court under the following agree-
ment: ‘“By agreement of counsel this case is reported to the Law
Court upon so much of the evidence taken at the trial at the April
Term, 1909, as is legally admissible, the Law Court to determine
all questions of law and fact involved and to render such judgment
therein as the law and the admissible evidence require, including
the assessment of damages if the plaintiff is legally entitled to
damages.”

The case is stated in the opinion.
Arthur S. Littlefield, and George C. Wing, for plaintiff.

Symonds, Snow, Cook & Hutchinson, and McGillicuddy &
Morey, for defendant.

Srrrine:  WHirgHOUSE, C. J., Savace, Spear, Cornisw, Birp,
Harzey, JJ.

SPEAR, J. This is an action of libel against the Lewiston Evening
Journal charging that paper with publishing a certain scandalous
and malicious libel concerning the plaintiff and of and concerning
him in his profession as an attorney at law, and of and concerning
his conduct in the Barris matter. The Barris matter briefly stated
was this: Wm. J. Barris and Irving H. Barris, the former the
husband, the latter the son, of Alice G. Barris, were instantly killed,
and Alice G. was seriously injured, in the Bakers Bridge accident,
sc called, on the Boston & Maine Railroad, which occurred on the
4th day of December, 19o5. Robert F. Barris was appointed
administrator of the estate of Wm. J. and Irving H. The plaintiff,
being a friend of the family, was employed by the administrator
to adjust the claims against the railroad. This he was able to do
without suit, receiving the sum of ten thousand dollars for the
death of the husband and son, for the benefit of Alice G. Barris.
The plaintiff then obtained a written instrument signed by Alice
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G. Barris, purporting to be a discharge or release of any obligation
to her, her heirs, executors or administrators, upon any bond of the
United States Fidelity and Guaranty Company filed in any Probate
Court by Robert F. Barris or others as administrator of the estate
of Irving H. Barris or of Wm. J. Barris. The plaintiff received,
of the ten thousand dollars, $3333.33 from the administrator for
his services, as shown by the following receipt: “Boston, January
4, 1906. Received from Robert F. Barris, administrator of the
estate of William J. Barris and Irving H. Barris, three thousand
three hundred and thirty-three ($3333.33) dollars and thirty-three
cents in full for legal services rendered said administrator in pro-
curing a settlement and adjustment with the Boston and Maine
Railroad, of the claims which the said administrator had arising
out of the deaths of Willlam J. Barris and Irving H. Barris.
(Signed) C. L. M.” The account of the administrator presented
to the Probate Court upon the estate of William J. Barris contained
the following item for counsel fees: “Paid Chas. L. Macurda,
Atty., of Wiscasset, Maine, for services in the matter of injuries
to deceased—$1666.66,” upon which but $150 was allowed by the
court. Precisely the same item appeared in the administrator’s
account upon the estate of Irving H. Barris, and the same amount
was allowed. That is, upon both accounts, for which the plaintiff
had received $3333.33 as counsel fees, the court allowed $300, thus
leaving the sum of over $3000 to be accounted for by the adminis-
trator to the estate. On the 4th day of June, 1906, the United
States Fidelity and Guaranty Co., surety upon the bond of Robert
F. Barris, paid to Alice G. Barris, as administratrix d. b. n., Robert
F. having resigned, the sum of $3283.34 by reason of its acting as
surety on the bonds given by Robert F. Barris as administrator of
the estate of Wm. J. and Irving H. Barris. This was to supply
the amount which the plaintiff had received as counsel fees in
excess of that allowed by the court. Having paid the above sum
of money the surety company claimed that the written instrument
above alluded to, and of the following tenor, to wit: “I, Alice G.
Barris of Maynard, Mass., in consideration of one ($1.00) dollar
and other good and valuable considerations paid to me by the
United State Fidelity & Guaranty Company, hereby release and
discharge said Guaranty Company from all liability to me or my
heirs, executors or administrators under any bond or bonds filed in
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any Probate Court by Robert F. Barris or others as Administator
of the estate of Irving H. Barris and of the estate of William J.
Barris, both deceased, late of Maynard. Witness my hand and
scal this 16th day of December, 1905. Alice G. Barris (seal)
Witness, Charles L. Macurda,” was procured by the fraud of the
plaintiff, and that, relying upon this fraudulent instrument, it was
induced to become surety upon the administrator’s bonds of Robert
F. Barris, upon which it was obliged to pay the above sum of
$3283.34.

When the alleged libel complained of was published, the plaintiff
upon the above state of facts had been indicted in Massachusetts,
the Commonwealth in its indictment alleging that this release, pur-
porting to be executed by Alice G. Barrnis, although signed by her,
was obtained by the plaintiff through misrepresentation and fraud,
upon the false pretense that the instrument was to be used for the
purpose of authorizing the plaintiff to deposit the money collected
of the railroad in savings banks; that Falvey and Berry, authonized
attorneys to execute the bond of the Fidelity & Guaranty Co., were
induced to place their signatures upon the bond, in execution
thereof, in reliance upon the release thus procured and presented
by the plaintiff; and that “the said Macurda then and there did
obtain the signature of said Falvey and said Berry, such attorneys
as aforesaid, to a written instrument, the false making of which,
would be punishable as forgery, to wit, a certain bond.”

The specific offense then for which the plaintiff was indicted was
for procuring genuine signatures to be affixed to an instrument,
the false making of which would be equivalent to forgery.

The alleged libelous articles complained of in the plaintiff’s
writ were published in the Lewiston Evening Journal of October
21, 1907, one appearing as a news item, the other as an editorial.
The news item was copied verbatim from the Boston Sunday Globe
of October 20, 1907, but, as the question of liability only will be
involved in the decision of this case, the defendant will be required
to assume full responsibility for both the news and the editorial
items. The plaintiff’s declaration contains four counts, but only
those charging that the defendant was indicted for larceny will be
considered, as all other general satements contained in either the
news items or the editorial are capable of defense under the plea
of truth. Nor need we consider but one count, as the libelous
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matter set out in the first count is of precisely the same nature as
that set out in the other counts, and as broadly stated, and the same
defense which can be set up in answer to the charge in the first
count can be pleaded with equal force to the charges in the other
counts.

The first count alleges that the defendant on the 21st day of
October, 1907, published “a certain scandalous and malicious libel
of and concerning the plaintiff, and of and concerning him in his
profession as an attorney at law, and of and concerning his con-
duct in said Barris matter, containing therein among other things
the false, scandalous, malicious, libelous and defamatory matter
following, viz: “There is a deadlock over the extradition of Charles
L. Macurda (meaning the plaintiff) a lawyer of Wiscasset, Maine,
who (meaning the plaintiff) is indicted here (meaning the Com-
monwealth of Massachusetts) for larceny in three counts from the
estate of Arthur L. Barris of Watertown.” If the above item as
quoted had comprised all that was said concerning the indictment
of the plaintiff, it would undoubtedly be libelous, even though the
plaintiff had been indicted for another offense; but this item is
merely an extract, severed from its connection with the rest of the
article which gives an explanation of the transaction leading up to
the indictment in the State of Massachusetts. The defendant in its
plea sets forth in full the articles published, from which the plain-
tiff has selected the quotations of which he complains, and avers
that the effect of the articles as a whole are calculated to convey
to the mind of the reader of reasonable understanding, candor and
discretion, the precise offense for which the plaintiff was actually
indicted.

It is familiar law in this state that whether a written statement
is libelous or not is to be determined from an examination, not of
a clipping, but of the entire article in which the alleged libelous
language appears, and upon the impression produced by the article
as a whole. In Wing v. Wing, 66 Maine, 62, the court say with
reference to the interpretation to be placed upon libelous matter
alleged to have been contained in a communication: ‘“Another rule
is, that all the words spoken, so far as necessary to ascertain the
meaning of the person who utters them, must be considered
together. The sense of actionable words may be so far qualified
by subsequent words spoken in the same connection, that the words
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taken together are not actionable. Therefore, if a person is charged
with stealing, under such circumstances as show that a felony was
not capable of being committed, the words are not to be regarded
as actionable. Among the illustrations of this rule, is the familiar
one found in the books and stated in Bac. Abr. in this way: ‘If
J. S. say to J. N., thou art a thief, and hast stolen my trees,’” no
action lies; it appearing from the latter words, that the whole words
only import a charge of a trespass.”” In Bearce v. Bass, 8 Maine,
521, the same rule is approved by the court in the following lan-
guage: ‘““The construction to be put upon this particular part of
the alleged libelous publication must be that which is consistent
with the whole article, that which follows as well as that which
precedes.” In Thompson v. Sun Co., 91 Maine, 207, the rule is
reaffirmed in this language: “It is not the intention of the writer,
or the understanding of any particular reader that is to determine
the question. It is rather the effect which the language complained
of was fairly calculated to produce and would naturally produce
upon the minds of readers of reasonable understanding, discretion
and candor, after it has been examined and considered in connec-
tion with all other parts of the writing, and in the light of all the
facts and circumstances known to them.” 'The same rule was
established in Massachusetts in Allen v. Hillman, 12 Pick. 103, in
an opinion by Chief Justice Shaw in which he says: ‘“The use of
the word ‘robbed’ which the evidence leaves a little doubtful, would
make no difference, if as we think the conversation taken together
proves the term was applied to the plaintiff, as having appropriated
and converted the money intrusted to him as treasurer, to his own
use. It would be like the common case put to illustrate the rule,
that the words must, all taken together, charge an indictable offense,
‘he is a thief, he has stolen apples from my trees’ The first clause
in the sentence charges a felony; but taken in connection with what
immediately follows, it shows that the defendant imputed only a
trespass.” 'The same doctrine is laid down in Edgeley v. Swain,
32 N. H., 482.

Upon these decisions the plaintiff’s case must be determined.
Whether or not the language used will bear the interpretation given
to it by the plaintiff, whether or not it is capable of conveying the
meaning which he ascribes to it, is in such a case a question of law
for the court.” Thompson v. Sun Pub. Co., 91 Maine, 207. As a
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matter of law, therefore, it is the opinion of the court that neither
the news article, nor the editorial, when read with reference to
their effect as a whole can be regarded as libelous. The word
“larceny” read in connection with the rest of the article, shows that
the defendant imputed only the offense for which the plaintiff was
actually indicted. The news article, after referring to the deadlock
over the extradition of the plaintiff, then contains two short para-
graphs relating to the controversy between the Governor of Maine
and the Governor of Massachusetts, and in the third paragraph
fully explains the meaning of the words “indicted here for larceny”
by use of the following language: “Specifically Macurda is indicted
for procuring a genuine signature to be affixed to an instrument,
the false making of which would be forgery.”

It is the opinion of the court that the news article taken as a
whole would not, to a mind of reasonable intelligence and candor,
lead to the conclusion that the plaintiff was charged with having
been indicted for larceny, as the sentence just quoted, beginning
with the word “specifically,” as clearly and succinctly states the
exact offense for which the plaintiff was indicted as the English
language can convey. The effect of the article as a whole, we also
think, would impress the mind of the intelligent and candid reader,
with a full understanding of all the facts upon which the plaintiff
was indicted, and particuarly with the gravamen of the charge, as
found in the indictment, that he fraudulently obtained the release
alluded to; that upon the strength of this fraudulent paper he had
obtained the execution of the bonds in question; that he had
received $3333.33 for his services; that the bonding company had
been induced by the plaintiff’s fraud to execute the bonds; and that
the defendant was indicted for fraudulently procuring their signa-
tures. These general facts found in the news item ought to inform
the ordinarily intelligent and reasonable mind that, whatever the
offense was technically called, the plaintiff was actually indicted
for having done the things which were generally and truthfully
narrated as well as specifically defined. The effect of reading the
news article as a whole, therefore, brings it within the decisions
above quoted, and especially within the language of the g1 Maine,
207, supra, “It is rather the effect which the language complained
of was fairly calculated to produce and would naturally produce
upon the minds of readers of reasonable intelligence, discretion and
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candor, after it has been examined and considered in connection
with all other parts of the writing, and in the light of all the facts
and circumstances known to them.”

Nor is it necessary, in determining the effect of the entire article
upon the specifically alleged libel, that the reader should be able
to make the legal distinction, between the offense charged in the
alleged libelous words, and the offense described in the entire
article.  This rule seems to follow from the decision already
alluded to in Wing v. Wing, 66 Maine, supra, where the slanderous
words were “Arnold Wing stole windows from Benjamin Jordan’s
house.” The court holds that these words are not actionable since
windows “are strictly a part of a house and ordinarily affixed per-
manently thereto. If the defendant had intended to charge the
theft of windows which are not a part of the house, the former
expression would more naturally have been that the plaintiff stole
Benjamin Jordan's windows, or windows from Benjamin Jordan.”
The word “stole” implies a felony and is well understood and
admitted, when unexplained, to be slanderous, but when applied to
real estate, such as a window becomes, if attached to a house, it is
held by the court not to impute theft, inasmuch as real estate is
not a subject of larceny. The words “from Benjamin Jordan’s
house” are therefore held to so explain and modify the slanderous
word “stole” as to negative the inference of theft. If this refined
distinction in the interpretation of the word “stole” in the imputed
slander was regarded as sufficient to negative, in the minds of
reasonable, intelligent and candid men, the inference of theft, it
would seem that the explicit definition of the offense for which the
plaintiff was indicted, taken together with the general explanation,
would obviously modify and limit the meaning of the word
“larceny,” as used in the alleged libel in the case at bar, to the
actual charge upon which the plaintiff was indicted.

The illustration used by Chief Justice Shaw in Allen v. Hillman,
supra, is also pertinent in corroboration of this rule. In analyzing
the case he says “that the words must, all taken together charge an
indictable offense, ‘he is a thief, he has stolen apples from my
trees”” As said, the first clause charges a felony, but when
explained by what follows, it becomes in law a trespass. DBut it
could hardly be expected that even the intelligent and candid lay-
man would be able to make this legal distinction. It is undoubtedly
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generally understood that stealing apples from trees is larceny, yet,
not being so legally understood, the charge is not regarded as
libelous or slanderous. All of the other cases cited are to the same
effect.

In the second count the matter alleged to be libelous is an
excerpt from the news item; but, as innuendo can in no way enlarge
the charge, we are unable to discover in this allegation anything
libelous or far afield from a narrative of the admitted facts. The
third count consists of a combination of the two excerpts from the
news article, as found in the first and second counts, and need not
be further considered. In the fourth count the matter alleged to
be libelous is taken from the editorial article, the material part of
which reads: “We trust that the charge is not true that Governor
Guild’s request that the extradition of Mr. Macurda, a lawyer of
Wiscasset, indicted for larceny from the estate of the late A. L.
Barris of Watertown, Mass., is denied because of political press-
ure.” The gravamen of this charge is the use of the word “larceny.”
In this editorial comment, there also appears an explanation and
specification of what is meant by the imputed charge of larceny in
which it is said: “The attorney got an order from the bond insur-
ance company to deposit this ten thousand dollars in Maine. The
charge is that this order was secured by false pretenses.” The last
sentence states precisely the offense with which the plaintiff was
charged and shows that the offense, imputed in the plaintiff’s
declaration, was not the offense described in the editorial when read
as a whole. This construction is in accord with the legal principles
which have already been considered in connection with the first
count and does not require further comment. It should here be
observed that the newspaper articles under consideration in each
instance refer only to an indictment against the plaintiff, and not
to his guilt. The distinction here noted is pointed out in Stacy v.
Portland Publishing Co., 68 Maine, 286, in this language: “To
say that a man was arrested for murder and indicted for murder
and tried for murder would not be saying or equivalent to saying
that he was guilty of such a charge. If it were so, the newspaper
press, would be sorely perplexed for publishing the current news.”
In accordance with this distinction we here wish to note that it is
not our purpose to express the remotest opinion upon the guilt or
innocence of the plaintiff of the offence with which he is charged.
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Our conclusion is that these articles are substantially true; that
there is no evidence to the contrary sufficient to raise a question of
fact in this respect; and that the description of the indictment in
Massachusetts as an indictment for larceny, in both the news article
and the editorial comments, was directly and specifically modified
by the context, although in each instance such modification was
omitted in the plaintiff’s declaration, but, under the pleadings, has
been read into it.

Upon the evidence no malice could be imputed to the defendant
as the writer of the editorial declared upon the witness stand that
when the article was written and the news item copied, he did not
know who the plaintiff was. The articles, therefore, cannot be
regarded as libelous upon the ground that they originated in cor-
rupt and malicious motives.

As the case comes up on report, the entry must be,

Judgment for the defendant.

HerserT B. SHURTLEFF vs. ANNIE REpLoN, Executrix.

Cumberland. Opinion March 19, 1912.

Nonsuit. Executors and Administrators. Claims Against Estate. Actions.
Statutes, 1859, chapter 115. Revised Statutes, chapter 66, section
54; chapter 68, section 19, chapter 84, section 146, chapter
89, sections 4, 6, 9, 14; chapter 107, section I6.

A motion to dismiss is properly denied, whatever be the merits or demerits
of the action itself, when on the face of the writ appear neither defects
nor defenses, antd it will not be assumed that the court at wisi prius went
beyond the scope of the motion, and attempted to decide questions which
the motion did not properly raise.

Under Revised Statutes, chapter 66, section 54, relating to the appointment
of commissioners to determine claims alleged to be exorbitant, unjust,
or illegal, the claimant has not the option of either further maintaining
a pending suit or submitting his claim to the commissioners, but must do
the latter, and the report of the commissioners is final, saving the right
of appeal.

The word “maintained,” as used in section 54, chapter 66, Revised Statutes,
means to prosecute to a conclusion an action already begun.
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Under Revised Statutes, chapter 66, section 54, a claim is committed when
service of notice of the application filed in the Probate Court by the execu-
tor or administrator is made upon the claimant.

“

On exceptions by plaintiff. Overruled.

Assumpsit on an account annexed against the defendant in her
capacity as executrix, to recover the sum of $3345.15, “and was
heard on demurrer to the defendant’s brief statement filed with
her plea of general issue.” The presiding Justice overruled the
demurrer and ordered judgment for the defendant and the plain-
tiff excepted. The ruling of the presiding Justice overruling the
demurrer was as follows:

“Demurrer to defendant’s brief statement, which serves the pur-
pose of a plea in bar, and the statements in which are agreed to be
true.

“The date of the writ is November 28, 1910, service on defend-
ant, December 2, 1910. By the allegations in the brief statement,
it appears that prior to the date of the writ, to wit: November
21, 1910, the defendant filed her petition in the Probate Court
representing that the claim now sued was exorbitant, unjust or
illegal, and praying for the appointment of commissioners in accord-
ance with the statute. Notice was ordered for a hearing thereon
December 7, 1910, and the notice was served on the plaintiff
November 23, 1910. Commissioners were duly appointed, and
after notice to the plaintiff, they met to hear and determine the
ciaim and did so against the protest of the plaintiff. The com-
missioners filed their report in the Probate Court and it was
accepted. The plaintiff filed notice of an appeal from the award
of the commissioners, but did not prosecute his appeal. Upon
these allegations, I think that after the defendant filed her petition
in the Probate Court November 21, 1910, and in any event after
the notice of the hearing thereon was served on the plaintiff,
November 23, 1910, the Probate Court had sole and exclusive
jurisdiction to determine in manner provided by statute the validity
and amount due on the plaintiff’s claim, subject to appeal, and if
this be so, it follows that the Supreme Judicial Court did not have
original jurisdiction in this matter at the time this action was com-
menced. But it is alleged that pending the proceedings in the
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Probate Court, to wit: at the January Term, 1911, of this Court,
the defendant filed a motion to dismiss this action on the ground
that it was commenced after the petition above mentioned had been
filed in the Probate Court, which motion was at the same term
denied. It is contended by the plaintiff that this denial was a
judgment which bars or estops the defendant from further setting
up the Probate proceedings in defense; in other words, that the
defendant is concluded by a denial of her motion to dismiss. I
do not think so. A mwotion to dismiss reaches only such defects or
defences as are apparent upon the face of the writ. It is not
available to present defences dehors the writ. It raises no issue
as to matters not disclosed by the writ. Upon a motion to dismiss,
the court has no jurisdiction to determine any issue upon any
matter that is not apparent by an inspection of the writ. In this
case the motion to dismiss was properly denied, whatever be the
merits or demerits of the action itself, because on the face of the
writ there appeared no defects nor defences, and I must assume
that the presiding Justice did not go beyond the scope of the motion
to dismiss and attempt to dec1de questions which the motion to
dismiss did not properly raise.

“Therefore, the entry will be ‘Demurrer to brief statement over-
ruled,” and since the parties agree that the facts are correctly and
truly stated in the brief statement, a further entry will be: ‘Judg-
ment for the defendant.””

Memo. The commissioners appointed by the Probate Court
allowed the plaintiff on his claim $105.51, with $11.34 interest.

The case is stated in the opinion.

William H. Gulliver, for plaintiff.

Anthoine & Talbot, for defendant.

StrriNc:  WaHITEHOUSE, C. J., CornisH, King, Brrp, HaLky,
Hanson, JJ.

Birp, J. This is an action of assumpsit on account annexed and
is here upon exceptions to the overruling of plaintiff’s demurrer
to defendant’s brief statement, filed with her plea of the general
issue, and the ordering of judgment for the defendant by the
Justice presiding at nisi prius.



Me.] SHURTLEFF ¢. REDLON. 65

It appears that, upon plaintiff presenting to defendant a state-
ment in writing of his claim against her testator, the defendant, on
November 21, 1910, filed her petition in the Probate Court rep-
resenting the claim to be exorbitant, etc., and praying the appoint-
ment of commissioners to determine the amount to be allowed.
A day was appointed for a hearing and notice ordered, service of
which was made on plaintiff November 23, 1910. On the twenty-
eighth day of the same November plaintiff commenced this action
against defendant declaring upon the identical claim set out in his
written statement and service was made upon defendant December
2, 1910. Seven days later commissioners were duly appointed by
the Frobate Court. At the return term, January 1911, the defend-
ant filed a motion to dismiss this action upon the ground that it
was commenced after the filing of the petition of defendant for
the appointment of commissioners upon the same claim declared on.

On the ninth day of March, 1911, the time appointed for hear-
ing, the plaintiff appeared specially before the commissioners and
filed written objections to a hearing upon the claim on the ground
that they had no jurisdiction because of the commencement and
pendency of this action. The plaintiff then presented to the com-
missioners a sworn statement of his claim, introduced evidence
in its support and his case was argued by counsel. March 31, 1911,
the commissioners filed their report in the Probate Court which
was on the same day duly accepted and allowed by the court. On
the eleventh day of April following the plaintiff filed notice of
appeal which was ordered filed on the seventeenth day of said April.

Subsequently, at the October Term, 1911, the defendant filed in
this action a plea of the general issue and a brief statement sub-
stantially setting forth the facts already recited. The plaintiff
demurred generally to the plea of the general issue and to the brief
statement demurred specially. The demurrer to the brief state-
ment was overruled and, it appearing that the parties agreed that
the facts are correctly stated in the brief statement, the further
entry of judgment for defendant was made and plaintiff excepted.

The questions raised by the bill of exceptions, to adopt the state-
ment of plaintiff’s counsel are first; the effect of the overruling of
a motion to dismiss, so called, which contained all the substantial
facts which were later made the subject of a plea in bar, to which

VOL. CIX §



66 SHURTLEFF 7. REDLON. [109

plea in bar the defendant demurred and second, the construction
of the following language in section 54 of Chapter 66, R. S.:—

“No action shall be maintained on any claim so committed unless
proved before said commissioners; and their report on all such
claims shall be final, saving the right of appeal.”

As to the first question, it is urged by plaintiff upon authority
of a work of acknowledged excellence, that the objection to the
suit having once been disposed of cannot be raised in another
form. The statement purports to be based upon Cassidy v. Hol-
brook, 81 Maine, 589; Coxe v. Higbee, 11 N. J. L., 395, and Witmer
v. Schatter, 15 Serg & R, 150. In the first case a plea in abatement
was overruled for technical error and exceptions were overruled.
The conclusions of the court relied upon to support the text are
obiter dicta merely: 81 Maine, 592. In Coxe v. Higbee, a plea in
abatement had been sustained upon its merits and the court refused
to allow the same matter to be pleaded in bar and Witmer v.
Schatter simply holds that if a plea of abatement fails to give plain-
tiff a better writ, an error of plaintiff arising from such failure
will not be ground for plea of abatement in a second suit.

Upon a careful examination of the record, we agree with the
conclusion reached by the learned Justice presiding at nisi prius
which is best expressed in his own language; “Upon a motion to
dismiss the Court has no jurisdiction to determine any issue upon
any matter that is not apparent by an inspection of the writ. In
this case the motion to dismiss was properly denied, whatever be
the merits or demerits of the action itself, because on the face of
the writ there appeared no defects nor defenses, and I must assume
that the presiding Justice did not go beyond the scope of the motion
to dismiss and attempt to decide questions which the motion to
dismiss did not properly raise.” See also Hunter v. Heath, 76
Maine, 219, 222.

Section fifty-four of chapter sixty-six, R. S. was first enacted
by c. 115 of the Public Laws of 1859 and remains in the present
revision substantially as originally enacted. It in many respects
resembles and was doubtless suggested by the provisions of R. S.,
c. 68 relative to the appointment of commissioners to decide upon
claims against insolvent estates of deceased persons. Many of the
sections of the latter chapter, including those giving and regulating
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appeals, are made expressly applicable to proceedings under R. S.,
c. 66, § s54.

By § 19, c. 68, R. S, it is provided that “actions pending on claims
not preferred when a decree of insolvency is made, may be dis-
continued without costs; or continued, tried and judgment rendered
with the effect, and satisfied in the manner, provided in cases of
appeal. No action can be commenced, except on a preferred claim,
after such decree.” That is, no action, except the action for money
had and received by way of appeal, can be commenced upon any
unpreferred claim after the decree of the Probate Court adjudging
the estate insolvent and appointing commissioners, but an action
commenced before such decree may be further maintained, provided
plaintiff does not present the claim declared upon to the com-
missioners: Bates v. Ward, 49 Maine, 87, 89, go. When, how-
ever, a claim has been presented to commissioners, the claimant
can neither commence nor maintain any suit thereon except an
action for money had and received by way of appeal: Id page 88.
But § 19, c. 68, R. S. is not made applicable in the case of claims
exorbitant, unjust or illegal: Rogers v. Rogers, 67 Maine, 456, 459;
and under R. S., ¢. 66, § 54, no option is given the claimant of
either further maintaining a suit pending or submitting his claim
to the commissioners but he must do the latter, and the report of
the commissioners is final, saving the right of appeal. It is clear
that jurisdiction of such claims when committed to commissioners
under R. S, c. 66, § 54, is taken from the common law courts and
conferred upon the Probate Courts. Some of the difficulties which
would attend the attempt to adapt a pending action to the require-
ments of the statute relative to appeals are enumerated in Bates v.
Ward, 49 Maine, at page 9o.

It is, however, urged most strenuously that the word “main-
tained” as used in R.'S., ¢. 66 § 54 is equivalent to commenced or
brought. It is true that this is, perhaps, the ordinary meaning of
the word in legal phraseology but it is not always so used in our
statutes, as in R. S, c. 84, § 146, we find “bring and maintain,”
inR. S, c. 83, § 108, “brought or maintained;” and in R. S., c. 107,
§ 16, “commenced or maintained” where the word means something
more than begin or institute and the meaning is fairly equivalent to
prosecute what has been begun. See also R. S., c. 89, §§ 4, 6, 9
and 14. It is apparent that the word maintain is used in three
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meanings ; to commence, Burbank v. Auburn, 31 Maine, 590, 591;
to commence and prosecute to a conclusion, Kinsey v. O. S. R. R.
Co., 3 O. C. D., 249, 250 and to prosecute to a conclusion that which
has already been begun: Swmith v. Lyon, 44 Conn., 175, 178. 'The
court is of the opinion that as used in R. S., c. 66, § 54, the word
maintain means to prosecute to a conclusion an action already
begun and that the inhibition was inserted out of abundant caution
to more clearly differentiate proceedings upon such claims from
those against insolvent estates where, as we have seen, the com-
mencement of suits is forbidden after a decree of insolvency. To
inhibit the commencement of an action after the claim is duly and
legally committed to the commissioners by decree of the Probate
Court is unnecessary in view of the fact that the report of the com-
missioners is made final saving only the right of appeal: R. S,
c. 66, § 54. .

It is further urged, in support of plaintiff’s contention, that, unless
his interpretation prevails, a claimant might be prevented wholly
from commencing his action within the period limited for the com-
mencement of actions against executors and administrators (R. S.,
c. 89, § 14) and attention is called to Whittier v. Woodward, 71
Maine, 161. In that case the administrator, defendant, gave notice
of appointment December 31, 1874 and in March, 1877, filed a
petition representing the claim of the plaintiff to be exorbitant and
for the appointment of commissioners but no notice was ordered
and none was given to plaintiff. On the 23rd day of July, 1877,
plaintiff acknowledged notice and agreed to the appointment of
commissioners. Subsequently she submitted her claim to the com-
missioners who disallowed it and she commenced her action for
money had and received, by way of appeal, September 28, 1877.
The court held that plaintiff’s action was barred by the limitation,
then existing, of two years and six months.

It will be observed that the plaintiff in Whittier v. Woodward
did not acknowledge service of the petition and agree to the
appointment of commissioners until some three weeks after the
period of limitation had expired and that she had riot at that time
commenced any suit upon her claim against the administrator.
The court says “She then first became a party to the process, and
up to that time had a right to commence her action.” This is not an
accurate statement as her action was then barred by the statute.
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What the court undoubtedly intended to say was that up to the
time she became a party by acknowledging service she could have
commenced her action if the limitation had not expired. In other
words one having a claim against an estate may commence an action
against the executor or administrator at any time, within the period
limited for the commencement of such actions, before service of
notice of application made to the Probate Court for the appointment
of commissioners, and unless such notice is given within the time
limited the jurisdiction of the Probate Court does not attach and
any subsequent proceedings therein are of no avail. The difficulty
experienced by plaintiff in Whittier v. Woodward arose from fail-
ure seasonably to commence suit or become party to the statutory
process. Her suit was an appeal from the action of commissioners
upon a claim already barred when she became party to that process.
Had she commenced an action at law upon her claim seasonably
the proceedings had upon the application of the administrator could
not have been successfully pleaded in bar.

If, before her claim is barred, service is made upon or acknowl-
edged by the claimant under the statute process, the subsequent
steps, it is unnecessary to state, are unaffected by the statute of
limitations.

The entry must be,

Exceptions overruled.
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Grorcg L. HoopEr vs. Erra S. Leavirr.

York. Opinion March 21, 1912.

Life Estates. Vendor and Purchaser. Dceds. Notice. Record. Priorities.
Unrecorded Deeds. Adverse Possession. Evidence. Statute,
1903, chapter 220. Revised Statutes, chapter 75, sections
1, 8, II; chapter 107, section 3, clause III.

A life tenant’s warranty deed in fee conveys a life estate only.

The title acquired under a recorded conveyance of specific real estate is
valid against a prior unrecorded conveyance of the same property by
the same grantor, unless it be shown that the grantee in the recorded
conveyance, when he took it, had actual notice of the previous conveyance.

The doctrine which prevailed in Maine prior to chapter 220, Laws of 1903,
that a conveyance of all the grantor’s interest in the land described in
his deed conveyed only the interest he actually had at the time of the
conveyance, so that such a conveyance, although recorded, would not be
effectual against a prior unrecorded conveyance of the same land, was
never applicable to conveyances, although of quitclaim without covenants,
in which the property was specifically described as conveyed.

In an action to recover land from the grantee under a recorded conveyance,
the burden is on the plaintiff to show that such grantee took with actual
notice of the existence of the plaintiff’s prior unrecorded deed.

In an action to recover land, evidence held insufficient to show that when
the defendant took under a recorded conveyance he had actual notice of
the plaintiff’s prior unrecorded deed.

A life tenant’s warranty deed in fee and a grantee’s taking of actual pos-
session thereunder, do not work a disseizin of the remaindermen, since
their right of entry does not accrue until termination of the life estate
by its own limitation.

Under Revised Statutes, chapter 75, section 1, one owning land and having
a right of entry into it, whether seized of it or not, can convey all his
interest in it.

Possession and occupation of land by the grantees of a life tenant, under
a warranty deed in fee, does not become adverse to the remaindermen
until the life tenant’s death, since until that time the possession and
occupation is rightful.

In an action to recover land, evidence held insufficient to show adverse
possession by the plaintiff.
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On report. Judgment for defendant.

Real action wherein the plaintiff demanded an island in the town
of Kennebunkport. Plea, the general issue, with a brief statement
claiming title and possession. At the conclusion of the evidence
the case was reported to the Law Court to render “such judgment
as the law and the evidence require.”

The case is stated in the opinion.

Cleaves, Waterhouse & Emery, for plaintiff.

Allen & Willard, and Foster & Foster, for defendant.

[y

SrrriNe:  Warrenoust, C. J.,, Cornisa, King, Birp, HALEY,
Hanson, JJ.

Kinc, J. Real action, reported to the Law Court. The land
demanded is a small island known as Cape Island, situated at Cape
Porpoise in the town of Kennebunkport. The defendant pleaded
the general issue with a brief statement of title in herself. The
real issue, then, is which party shows the better title.

This island was owned by John Bickford at the time of his death
in 1836. By his will it passed to his wife, Susan Bickford, for
her life, and after her death to his two children, John W. and
Lucy E. in fee simple.

April 26, 1847, Susan Bickford, the life tenant, gave to Clement
Huff a warrantee deed recorded July 3, 1847, purporting to convey
the island in fee. Tt is admitted that Susan Bickford died May 16,
1867.

The plaintiff claims his record title to the island from Huff and
through the following conveyances: Warrantee deed from Clement
Huff to Payson T. Huff and Henry F. Huff, dated June 25, 1880,
recorded March 2, 1883; warrantee deed from Payson T. Huff to
Anna S. Huff and Bertie W. Huff, dated Feb. 22, 18383, recorded
March 2, 1883; and warrantee deed from Anna S. Huff, Bertie W.
Huff and Henry F. Huff to George L. Hooper (the plaintiff) dated
Aug. 25, 1890, recorded Sept. 11, 18g0.

On the other hand the defendant claims her record title to the
island through mesne conveyances from John W. Bickford and
Tucy E. (Bickford) Goodwin, the remaindermen, as follows:
Quitclaim deed from John W. Bickford to Justin M. Leavitt dated
Nov. 27, 1897, recorded same day; quitclaim deed from Lucy E.
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Goodwin to Justin M. Leavitt dated Dec. 1, 1897, recorded same
day; and warrantee deed from Justin M. Leavitt to Ella S. Leavitt
dated Nov. 20, 1902, recorded the same day. The defendant also
introduced a deed from the State of Maine to Justin M. Leavitt,
dated Oct. 5, 1897, recorded Oct. 7, 1897, in which deed “Cape”
island with other islands is described as conveyed. In all of the
conveyances in each chain of title the island in question is clearly
described as the property conveyed and not merely the grantors’
“right, title and interest therein.”

The first question then is: which of these record titles is the
better? Obviously the answer must be in favor of the defendant’s
title, for that is complete and securely established in the recorded
conveyances from the remaindermen, who had the full title of
record after the termination of the life estate in 1867.

On the other hand the plaintiff’s title of record is fatally defect-
ive. By the deed from Susan Bickford to Clement Huff no greater
estate was, or could have been, conveyed than the grantor then had,
which was an estate for her life. Moulton v. Edgecomb, 52 Maine,
31, 32, and R. S,, chapter 75 section 8. Accordingly Clement Huff
acquired under that deed only a life estate which terminated at
the death of Susan Bickford, May 16, 1867. '

But the plaintiff introduced an instrument, of which the follow-
ing is a copy, written on the back of the deed from Susan Bickford
to Clement Huff, but which was not recorded, however, till March
22, 18098.

“We John Bickford and Lucy Goodwin, wife of Francis W.
Goodwin, all of Kennebunkport & County of York, do hereby
relinquish all our right and title to the within described Island &
do confirm the doings of the within named Susan Bickford in the
sale of the same.

“In testimony whereof we have hereunto set our hands & seals
this twenty-fourth day of April in the year eighteen hundred &
forty nine.

“Signed, sealed & delivered

in presence of us

Pavson T. Hurr.
Jorn W. Bickrorp (seal)
Lucy E. Goopwin (seal)
Francis W. GooowIN (seal).”
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That instrument was admitted subject to objection. Against its
validity and admissibility it has been suggested, that no grantee is
named in it, that John W. Bickford was a minor at 'the time he
signed it, and that it is an unacknowledged instrument and there-
fore was not entitled to record as a deed. But we do not regard
it important to specially consider those suggestions, since we are
of opinion that that instrument, not having been recorded at the
time of the deeds to Justin M. Leavitt under which the defendant
claims, even though it should be regarded as sufficient in form
and substance to constitute a valid deed, and even if it had been
acknowledged, could have no legal effect as against the defendant’s
record title, unless it be shown that Mr. Leavitt, at the time he took
his deeds, had actual notice that the prior instrument had been
given. The law is too well settled in this State to admit of doubt
that the title acquired under a recorded conveyance of specific real
estate is valid against an unrecorded previous conveyance of the
same property by the same grantor, unless it be shown that the
grantee in the recorded conveyance, when he took it, had actual
notice of the previous conveyance. Our statute expressly provides:
“No conveyance of an estate in fee simple, fee tail or for life, or
lease for more than seven years, is effectual against any person,
except the grantor, his heirs and devisees, and persons having
actual notice thereof, unless the deed is recorded as herein pro-
vided.” R. S., chapter 73, section 11.

It is suggested in behalf of the plaintiff, that because the recorded
deeds from the remaindermen to Mr. Leavitt given in 1897 were
quitclaim deeds, they were not effectual against the prior unre-
corded instrument in question. But the answer is, that the deeds
to Leavitt, though quitclaim and without covenants, were not con-
veyances of the grantors” right, title or interest in the demanded
premises, but purported to convey an actual title to the specific
property—describing the island definitely as the property conveyed.

Prior to 1903 it had been held by this court (Coe v. Persons
Unknown, 43 Maine, 432, Walker v. Lincoln, 45 Maine, 67, and
other cases) that a conveyance of all the right, title and interest
which the grantor has in and to the land described in his deed,
conveys only the right, title and interest which he actually has at
the time of the conveyance, and consequently that such a conveyance
although recorded would not be effectual against a prior unrecorded
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conveyance of the same land. The reason given for holding that
doctrine was, that when a grantee takes a conveyance by so indefi-
nite description as “‘the right, title and interest,” which the grantor
has, he must take the risk of the grantor’s right, title and interest.
Coe v. Persons Unknown, supra. But this doctrine was never held
applicable to conveyances, although of quitclaim without covenants,
in which the property was specifically described as conveyed, and
not containing the limiting words, “all right, title and interest,” etc.
In 1903 the legislature enacted that, “Conveyances of the right,
title or interest of the grantor, if duly recorded, shall be as effectual
against prior unrecorded conveyances, as if they purported to con-
vey an actual title.” Laws, 1903, c¢. 220. 'The conveyances to Mr.
Leavitt from the remaindermen, although given prior to the Act
of 1903, were not conveyances of the right, title or interest of the
grantors, but purported to convey an actual title to the island in
question, and in the opinion of the court they are to be held effectual
against the prior unrecorded instrument in question, unless Mr.
Leavitt had actual notice thereof.

The burden of proving the fact of actual notice was on the
plaintiff. Unquestionably that fact, like any other fact to be proved,
may be established by direct evidence, or it may be inferred as a
legitimate conclusion from indirect evidence—by circumstantial
evidence. But in considering whether or not the evidence of such
fact, relied upon in any given case, is sufficient, it must be borne
in mind that actual notice is the requirement of the statute, and it
is that fact that must be proved, whether the evidence be direct or
circumstantial.

An examination of the record in this case fails to disclose any
substantial evidence offered by the plaintiff reasonably tending to
establish such fact. But he relies upon certain facts and circum-
stances, testified to by Mr. Leavitt, as circumstantial evidence tend-
ing to prove such actual notice. Those facts and circumstances are:
that Mr. Leavitt, being at the time register of deeds for York
County where the conveyances of Cape Island were recorded,
examined the records and thereby acquired actual knowledge of
the various warrantee conveyances under which the plaintiff claimed
title to the island; that he knew, or ought to have known, that John
W. Bickford and Lucy E. Goodwin were not in the actual posses-

ion of the island; that he procured his deeds from them, not
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directly, but through an agent; and that he made no inquiries,
directly or through his agent, as to whether or not the remainder-
men had made any previous conveyance of the property.

But from those facts and circumstances we do not think it can
be inferred as a legitimate conclusion that Mr. Leavitt had or is
chargeable with actual notice that the instrument in question had
been given. On the other hand he testified, that at the time he
took his deeds he had no notice or knowledge either actual or
otherwise of the existence of the instrument in question, and that
the first knowledge he had of it was ‘“‘the next year afterwards”
when it came to the registry for record. Considering all the evi-
dence bearing on this branch of the case, it is the opinion of the
court that there is not sufficient proof that Mr. Leavitt at the time
he took his deeds had actual notice of the instrument in question.

The plaintiff further seems to suggest, as we understand his
brief, that the remaindermen were disseized by reason of the giving
of the warrantee deed in fee of the island from Susan Bickford to
Clement Huff under which he took actual possession, and that being
disseized they could convey nothing to Leavitt by their deeds unless
it appeared that they had made an entry upon the property and
were in the actual possession of it at the time those deeds were
given. 'The answer to that suggestion is twofold: first, that a
conveyance by a tenant for life of a greater estate than he can
lawfully convey will not work a forfeiture, and no expectant
estate can be defeated by any act of the owner of the precedént
estate or by any destruction of it (R. S., ¢. 75, sec. 8); and second,
that “a person owning real estate and having a right of entry into it,
whether seized of it or not, may convey it or all his interest in it,
by a deed to be acknowledged and recorded as hereinafter pro-
vided.” R. S., c. 75, sec. I.

Accordingly the deeds from the remaindermen to Leavitt were
effectual to convey any and all interest they then had in the
demanded premises, whether they were then seized of the premises
or not.. And this brings us, finally, to a consideration of the ques-
tion whether John W. Bickford and Lucy E. Goodwin, at the time
of their respective conveyances to Leavitt in 1897, had lost all their
title to the island by adverse possession.

In discussing this branch of the case it should be said at the
outset that the learned counsel for the plaintiff in his oral argument
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stated that the plaintiff did not rely upon a title to the demanded
premises acquired by disseizin. But inasmuch as we find in the
brief for the plaintiff some assertion of a title seemingly based upon
the doctrine of adverse possession, we deem it proper here to con-
sider that question.

It has already been noted that the life tenant, Susan Bickford,
died May 16, 1867. Accordingly such possession and occupation
of the demanded premises as Clement Huff had prior to May 16,
1867, was not adverse to the remaindermen, because they had no
right of entry until the termination of the life estate by its own
limitation. Our statute of limitations of real actions (and the
statute in force in 1847 was to the same effect) expressly provides
that the right of entry of a remainderman first accrues “when the
intermediate estate would expire by its own limitation, notwith-
standing any forfeiture thereof for which he might enter at an
earlier time,” R. S., c. 107, sec. 3, cl. III. This question of adverse
possession, thereof, is to be determined by the extent and char-
acter of the use and occupation of the demanded premises by the
plaintiff and those under whom he claims since May 16, 1867.

The demanded premises is a small rocky, almost barren island,
containing about seven acres, connected with another island by a
half-tide bar. No one ever lived on it, and no buildings were ever
built upon it. Its soil is untillable and no material effort was ever
made by any one to cultivate any part of it. Clement Huff, the
grantee of the life tenant, gave a deed of the island to his sons
Payson T. Huff and Henry F. Huff in 1880, thirteen years after
the death of the life tenant. Those grantees were called as wit-
nesses for the plaintiff. They testified that their father built a wall
of stones around the shore of the island where needed to keep
sheep from coming on, which wall was washed down by the sea
after two years; that he cut hay on the island two years, and per-
mitted a yoke of oxen to be pastured thereon for one year. But
those acts of occupation by Clement Huff were done soon after the
deed from Susan Bickford to him was given, many years before
her death, and while he was rightfully in possession of the island
under his deed from her as the life tenant. The evidence of those
acts therefore has no bearing on the question whether the remain-
dermen were disseized after the life estate terminated in 1867 by
its own limitation, except so far as it indicates the physical char-
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acter and condition of the island. Neither of the sons of Clement
Huff testified to any overt act of occupation of the island by their
father during the period of thirteen years from the death of the
life tenant to the time of the conveyance to them in 1880. On the
other hand they testified in cross-examination that they did not
know of any thing which their father did on the island after the
death of the life tenant. And there is no testimony in the record
from any witness tending to show any acts of occupation of the
island by Clement Huff, or by any one under authority of him,
during that period.

It does appear, however, that Payson T. Huff and Henry F.
Huff, after the deed from Clement Huff to them in 1880, built a
wire fence across the bar, about midway between the two islands,
to keep sheep from passing from the other island to Cape Island,
that they cut some hay on it twice, and let a third party pasture
some sheep there one season. But it is evident that they did not
regard those acts of much consequence, for Henry F. Huff, in
answer to a question as to what they did on the island said: “We
never did much of anything. We were on a number of times but
never got any benefit from the island then.”

The plaintiff, a resident of Massachusetts, was a summer visitor
at Cape Porpoise for many years, with more or less regularity,
and after he took his deed of the island