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CASES 
IN THE 

SUPI{ElVII~ JUDICIAL C()URT 
OF THE 

STATE OF MAINE 

GEORGE W. Ho Leo MB 

vs. 

CLINTON C. PALMER et als., Executors, Trustees. 

Cumberland. Opinion September 8, 1909. 

Wills. Constrnction. Trusts. Exemption from Trustee Process, When. 

The controlling rule in the construction of wills, to which all others must 
yiel<l, is that the intention of the testator is to be ascertained, if possible, 
and that such intention when so ascertained will prevail, provided it is con
sistent with legal rules. 

If a legatee under a will has the absolute title to personal property bequeathed 
by the will, it can be reached by trustee process; but if he has simply a 
beneficial interest in such property it cannot be reached by trustee process. 

The residuary clause of the will of a testatrix was as follows: "I give, 
bequeath and devise all the rest and remainder of my estate to such of my 
children who may outlive me share and share alike, but I will that the por
tion which would fall to my son Clinton ~hall be held in trust for him by 
my son Francis to be used for his comfort and necessities according to the 
discretion of said son." Certain personal property passed under this clause 
of the will. The testatrix left five children, four sons and one daughter. 

Held: l. That the shares of four of the children passed to them absolutely 
or in fee simple, but that Clinton received his share in equitable fee simple 
or a fee simple in trust, the legal estate passing to the trustee Francis, 
the beneficial interest to the cestui que trust Clinton, and the trust termin
ating at the death of Clinton, when any portion of the trust estate left 
would pass by his will if he die testate or descend to his heirs if he die 
intestate. 

2. That the legal title to Clinton's share being in Francis a,; trustee and 
Clinton holding only the beneficial interest therein, the executors of the 
will could not be held on trustee process for Clinton's debts. 

VOL. CVI 2 
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On exceptions by trustees. Sustained. 
Trustee process in an action of assumpsit against the principal 

defendant, who was one of the residuary legatees under the will of 
his mother, and the three executors of said will alleged trustees of 
the principal defendant. 

The principal defendant did not appear, but the alleged trustees 
appeared and filed their disclosure and after hearing thereon were 
charged for certain personal property in their hands as executors 
aforesaid, as belonging to the principal defendant. To the ruling 
charging them as aforesaid the alleged trustees excepted. 

The case is stated in the opinion. 
Geo. F. & Leroy Haley, for plaintiff. 
Jcunes 0. Bradbury, for trustees. 

SITTING: WHITEHOUSE, SAVAGE, CORNISH, KING, BIRD, J,J. 

CoRNISH, J. The contention in this case arises over a trustee 
disclosure and depends upon the construction of the residuary 
clause in the will of Elizabeth Chase Palmer who died testate on 
September 30, 1907. 

No defense is made by the principal defendant, Clinton C. Palmer, 
to the suit, which is an action of assumpsit on two promissory notes 
given by him, and at the hearing before the presiding Justice, the 
alleged trustees, who are the executors of said will, were charged 
for certain personal property in their hands as belonging to said 
Clinton C. Palmer, one of the residuary legatees thereunder. The 
case is before this court on the trustees' exceptions to this ruling 
and the decision must rest upon the determination whether under 
said will said Clinton C. Palmer has the absolute title to said prop
erty so that it can be reached by trustee process, or whether he has 
simply a beneficial interest that cannot be so reached. If the 
former is the true construction the ruling was correct, if the latter, 
the exceptions should be sustained. 

This brings us to the consideration and interpretation of the will, 
which is somewhat lengthy and was drawn with apparent care. It 
disposed of an estate valued at more than $40,000 with unusual 
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detail. The testatrix left five children, four sons and one daughter, 
and she made many specific bequests to them, of furniture, articles 
of personal property and heirlooms, beside certain pecuniary bequests 
to Francis, Chase and Lillian, as an equivalent in the words of the 
will to various sums of money received from her in her lifetime by 
her other sons Bartlett and Clinton, her evident intention being to 
make an equal division among all her children. 

Then follows the residuary clause which is under consideration 
here: 

"I give, bequeath and devise all the rest and remainder of my 
estate to such of my children who may outlive me share and share 
alike, but I will that the portion which would fall to my son Clinton 
shall be held in trust for him by. my son Francis to be used for his 
comfort and necessities according to the discretion of said son." 
The position of the plaintiff is that the first part of this clause gave 
an absolute estate in fee to the five children, all of whom survived 
the mother, and that the last clause attempting to put the share of 
Clinton in the hands of Francis in trust, was ari attempt to cut down 
this absolute fee and therefore was repugnant and void. In other 
words, the plaintiff invokes the rule, well established in this State 
and elsewhere that where by the terms of a devise or bequest an 
estate in fee simple of real estate or an absolute gift of personal 
property is made, a devise or gift over is void, as held in Joslin v. 
Rhoades, 150 Mass. 301; Jones v. Bacon, 68 Maine, 34; Mitchell 
v. Morse, 77 Maine, 423 ; and in the very recent_ case of Bradley 
v. Warren, 104 Maine, 423, where the rule and its reasons are 
carefully considered. ~~The title to property once given away can
not be regained by the hand that gave it." Taylor v. Brown, 
88 Maine, 56. Notwithstanding this rule sometimes appears to 
operate harshly in defeating the probable intention of the testator, 
which is presumed to be the goal of judicial construction, its observ
ance has been deemed safer ~~than one which for want of strictness 
would be attended in its application with all sorts and shades of 
doubt and uncertainty." 

Its application, however, inasmuch as it may override the inten
tion of the testator, is not to be forced, and in the case at bar 
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it is not required. It is hardly necessary to say that the con
trolling rule in the construction of wills, to which all others must 
yield, is that the intention of the testator is to be ascertained if 
possible and that such intention when so ascertained will prevail, 
provided it is consistent with legal rules. Here the intention of 
the testatrix is perfectly plain, is expressed in apt language and 
violates no rule of legal interpretation. After making numerous 
specific bequests she gathers together all her remaining property 
and gives it equally to her five children share and share alike, but 
at the same time and in the same sentence that she gives four their 
share outright, she gives the fifth his share in trust, making his 
brother the trustee. There is no attempt on her part to make any 
gift or devise over, but the whole estate passes out of her, absolutely 
as to the four-fifths, in trust as to the one-fifth. In every instance 
it passes from the mother completely, and vests in the devisees or 
legatees completely. Her heirs can have no more interest in the 
one than in the other. She did not die intestate as to the one-fifth 
any more than as to the four-fifths. The cases cited as applying 
the rule are clearly distinguishable from the case at bar. In Jones 
v. Bacon, 68 Maine, 34, the language of the will was '' As to the 
residue of my estate after payment of my just debts I 'give and 
bequeath the same to my beloved wife and lastly I 
further direct if there be any of my estate left after the decease of 
my said wife, then the said property left be equally divided between 
G & T." In Mitchell v. Morse, 77 Maine, 423, the words were: 
"I give and devise to my wife all the rest and residue of my real estate. 
But, on her decease the remainder thereof I give and devise to my 
said children, or their heirs respectively, to be divided in equal 
shares between them." In Taylor v. Brown, 88 Maine, 56, the 
testator gave to his widow all his real and personal estate and in 
the same clause added "And at her decease what remains I wish to 
be equally divided between children of my wife's 
sister." In Bradley v. Warren, 104 Maine, 423, the residue was 
disposed of as follows: "One moiety thereof to my daughter Alice 
Buck, and if at her decease this will shall have taken 
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effect, and she shall have entered into possession of said estate so 
much thereof as may remain at her decease shall so descend and be 
distributed to and among my heirs at law." 

In all of these and similar cases the hand that gave attempted to 
take away what had once been given and the law will not permit it. 
That is not the situation here. There is no attempt to retake or 
to divert the property into other channels. This residuary clause 
expresses in a concise form what could be more fully stated as 
follows: ~'I give, bequeath and devise all the rest and remainder 
of my estate, share and share alike, to such of my children as may 
survive me, one fifth to Chase, one fifth to Bartlett, one fifth to 
Lillian, one fifth to Francis, and one fifth to Francis in trust for 
Clinton, to be used for his comfort and necessities according to t~e 
discretion of said son Francis." No one could doubt the meaning 
of this bequest and yet it is simply another form of expressing the 
same intention, and perhaps not a plainer one. The fair and true 
construction of this residuary clause therefore is that four of the 
children received their shares absolutely or in fee simple and Clinton 
received his share in equitable fee simple or a fee simple in trust, 
the legal estate passing to the trustee Francis, the beneficial interest 
to the cestui que trust Clinton, and the trust terminating at the 
farthest at the death of Clinton, when any portion of the trust estate 
left would pass by his will if he die testate or descend to his heirs if 
he die intestate. This was the evident purpose of the testatrix. 
Her intention to dispose of her whole estate is manifest. With a 
mother's fairness she wished Clinton to receive the same share as 
the others but with a mother's prudence she wished it to be properly 
used and she therefore placed it in trust not that the income merely 
be used for his comfort but any portion or all of the principal 
according to the discretion of the trustee. 

But the plaintiff contends that because the sentence, if it stopped 
with the words "share and share alike," would convey a title free 
from trust, therefore the last three lines creating and defining the 
trust must be rejected as repugnant and void. Such a strained con
struction cannot be adopted, for if adopted it would thwart rather 
than effect the intention of the testatrix. The whole sentence must 



22 HOLCOMB V. PALMER. [106 

be read together, the later part can no more be rejected than the 
earlier. Neither alone expresses the intention of the testatrix. 
Both together do express it and are harmonious. In Buck v. Paine, 
7 5 Maine, 582, the will was construed to convey au equitable fee 
simple conditional, and the point was there raised that the condition 
subsequent was repugnant to the prior gift of an equitable fee. 
The court answered this point as follows: ''In one sense it may be 
regarded as repugnant. Not in a legal sense, however. It is not 
an illegal repugnancy. The objection of repugnancy in its proper 
sense does not apply. It is repugnant in the sense that a condition 
in a mortgage is repugnant to the prior granting of a fee. It is 
different from what is understood as repugnancy ; it is more than 
that; it cuts deeper, it controls and overrules." 

The distinction between this case and that of an absolute devise 
with an attempted gift over, and the construction placed upon this 
clause as conveying an equitable fee simple, are in line with the 
decided cases. In Fay v. Phipps, 10 Met. 341, the bequest was 
in these terms: "I give and bequeath to T in trust forty shares in 
B. H. bank and I hereby appoint my executors, trustees of this 
bequest. Held, that the trust terminated on the death of T. and 
that his administrator was entitled to the trust property which 
remained in the hands of the trustees at his death. Chief Justice 
Shaw in the course of the opinion said: "In terms the property is 
given to the grandson to be held in trust. The testator 
does not restrict the benefit intended for his grandson to the income, 
but the whole was to him, though to be held in trust. It 
appears to the court that the equitable title to the legacy vested in 
the grandson ; that the trust was not intended to be perpetual and 
would not extend beyond the life of the cestui que trust, and that 
at his decease, in the absence of any gift over, or other disposition, 
it goes to the personal representatives of such equitable legatee." 

In Chauncey v. FranC'is, 181 Mass. 513, the bequest reads as 
follows: "I give and bequeath to my brother Stephen Salisbury 
the sum of $1000 in trust for my nephew Samuel Salisbury, to 
invest the same and pay the interest of the same to the said Samuel 
or expend the same for his benefit as said trustee may deem best 
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and with full power to expend any part or the whole of the princi
pal sum for the benefit of said Samuel." The court held that the 
$1000 was set apart to be held upon a general trust for Samuel; 
that he was the sole equitable owner of the fund, and that the 
directions to the trustees were for the management of the trust 
during the lifetime of the beneficiary and at the death of the bene
ficiary the fund went to the representative of his estate. 

Chauncey v. · Salisbury, 181 Mass. 516, is strikingly like the 
case at bar in that, in the will, the testatrix fully provided for the 
final disposition of one-half of the residue and gave the remaining 
half in general terms to six nephews and nieces and then added a 
clause placing the bequests to two in trust, viz: ''The remaining 
half I wish divided among my nephews and nieces, the children of 
my brothers Stephen and my eldest brother Sam. They consist of 
Annie Woolsey, William Salisbury, Elizabeth Fitzgerald, Sally 
Walker, Agnes Chauncey Salisbury, children of my brother Stephen, 
also Sam Salisbury at the West, son of my brother Sam, to be 
divided equally among them. The sum I bequeath to William 
Salisbury and the sum I bequeath to Sam Salisbury I wish put in trust 
to Elihu Chauncey and they should have the income only." It 
will be observed that the clause relating to the trust is embodied in 
a later and separate sentence and is introduced by the verb ''wish" 
while in the case at bar the trust is a part of the very sentence 
creating the bequest and is introduced by the stronger word ''will." 
The court held that an equitable estate in fee was created in 
William and Sam, and at the death of the beneficiaries the property 
became a part of their estates. See also O' Rourke v. Beard, 151 
Mass. 9; Powers v. Rafferty, 184 Mass. 85; Sawyer v. Ba17:field, 
55 N. H. 149; Taylor v. Taylo1·, 9 R. I. 119; Greene v. Wilbur, 
15 R. I. 251; Hamilton v. Downs, 33 Conn. 211; Bransfield v. 
Wigmore, 80 Conn. 11. In the very recent case of Plaut v. Plaut, 
80 Conn. 673, the testator devised and bequeathed all his property 
both real and personal to his eight children, four sons and four 
daughters and to their heirs forever, and then added ''but I desire 
and direct that my said children shall keep my" real estate intact 
and entire if they can do so and that the income of all my property 
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both real and personal shall be paid to my said daughters above 
mentioned, excepting those who may be married at and after my 
death, until they are all married, or in the event of their not marry
ing until such time as they shall find it convenient without loss to 
themselves, my said daughters, to divide the income of all said 
property equally among all my children named herein, sons as well 
as daughters." The point was sharply raised that the testator in 
the first part of the paragraph used language which standing alone 
would have been effective to give his eight children all the property, 
the real estate in fee simple and the personal estate absolutely. 
But the court held that the sentences introduced by the word 
"but" must be also considered in ascertaining the intent, and con
strued the will to convey a fee simple charged with a trust which 
would end with the marriage of the last single daughter or sooner 
by the consent of all the single daughters, and that on the termina
tion of the trust, the legal and beneficial estate would merge in the 
owners of the legal estate. 

It is unnecessary to quote from other decisions at length, but 
the following cases may be cited where bequests similar in language 
to that at bar have been held to grant an absolute title in trust. 
Lippincott v. Stottsenburg, 47 N. J. Eq. 21; 20 At. 3G0; Thienie 
v. Zitmpe, (Ind.) 51 N. E. 86; Dulin v. Moore, 96 Tex. 135, 70 
S. W. 742; Mee v. Gordon, 187 N. Y. 400, 80 N. E. 353; 
Deans v. Gay, N. C., 43 S. E. 643. 

We are not aware that the precise question involved in this case 
has been decided by this court, but the principle was recognized in 
Deering v. Adams, 37 Maine, 2G4, where a fee simple in trust 
defeasible at the end of twenty years was recognized, and where it 
was further held that although a will may not contain any express 
words of grant to executors or any technical words of limitation to 
them, yet by implication a fee will vest in them, if upon a view of 
the whole will, such a fee is indispensable to effectuate the objects 
of the testator, and that where a will creates trusts which require 
for their effectual execution an estate in fee, such estate will be 
implied. See also Pearce v. Savage, 45 Maine, 90 ; Buck v. 
Paine, 75 Maine, 582; Hersey v. Pwrington, 96 Maine, 166. 
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Our conclusion therefore is that the legal title to the property in 
question was at the date of the service of the trustee writ, in Francis 
Palmer as trustee under the will of Elizabeth Chase Palmer, that 
Clinton C. Palmer held only the beneficial interest therein and that 
said property could not be held on trustee process. 

The entry must therefore be, 
Exceptions su8tained, trustees discharged. 

CLINTON C. PALMER, Appellant from Decree of Judge of Probate, 

vs. 

EsTATE OF ELIZABETH C. PALMER. 

York. Opinion September 15, 1909. 

Wills. Construction. Legacies. Specific Legacies. General Legacies. Payment 
of Legacies. Dividends or Interest Accruing after Death of 'I'estator. 

1. A testatrix made a bequest in the following language: -

"Whereas my sons Bartlett and Clinton have at sundry times received from 
me sums of money: not herein accredited, as an equivalent, I give and 
bequeath to my tw; children Chase and Lillian twenty shares of Pepperell 
Manufacturing stock and twelve shares of Penn Steel Prefd stock or the 
valne of five thousand dollars each, should a change be made in these 
investments." 

Held: That under this bequest, the legatees, Chase and Lillian, are each 
entitled to twenty shares of the Pepperell stock and twelve shares of the 
Steel Preferred stock. 

2. A bequest of a 'Stated number of shares of stock of a designated cor
poration, without any reference to the particular shares intended to be 
bequeathed, is not specific, but general. 

3. Whether a bequest of a stated number of shares of designated stock, with
out other words of identification, and without words indicative of present 
ownen,hip or possession, is made specific by the circumstance that the 
testator had at the time of making his will that precise number of shares, 
quaere. 
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4. Specific legacies carry with them all accessions by way of dividend or 
interest that may accrue after the death of the testator, unless the will 
specifies otherwise. 

5. An executor is not cornpellable to pay general legacies within one year 
after the death of the testator. But he may lawfully pay and discharge 
them within the year, if the estate be such as to enable him to do so. 

6. Dividends on stocks bequeathed as general legacies, paid within a year 
after the death of the testator, and after they have been transferred to the 
legatees, belong to the legatees, and not to the estate. 

7. When shares of stock bequeathed as a general legacy were transferred 
to the legatees on the books of the company prior to January 20, 1908, 
but were not formally delivered to them until February 1, of the same year, 
the legatees were entitled to a dividend declared to stockholders of record 
on the books of the company on January 20, 1908, payable February l. 

On report. Appeal from decree of Judge of Probate. Appeal 
sustained. 

Appeal from the decree of the Judge of Probate, York County, 
allowing the account of the executors of the last will and testament 
of Elizabeth C. Palmer. When the matter came on for hearing in 
the Supreme Judicial Court sitting as the Supreme Court of Probate, 
an agreed statement of facts was file<l and the case was then reported 
to the Law Court "for such judgment, direction and decree as the 
law and admissible evidence require." 

The case is stated in the opinion. 

Cl-inton C. Palmer, Geo. F. and Leroy Haley, for plaintiff. 

Jarnes 0. Bradbury, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brno, JJ. 

SAVAGE, J. This is an appeal from the decree of the Judge of 
Probate, allowing the account of the executors of the will of 
Elizabeth C. Palmer, and involves the construction of that will. 
The will is holographic. And the particular paragraph which 
requires consideration is as follows :-

~~Third. Whereas my sons Bartlett and Clinton have at sundry 
times received from me sums of money not herein accredited, as an 
equivalent, I give and bequeath to my two children Chase and 
Lillian twenty shares of Pepperell Manufacturing stock, and twelve 
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shares of Penn Steel Prefd stock or the value of five thousand dollars 
each, should a change be made in these investments. 

To my son Francis I give and bequeath my Kennebunkport 
property, house, land and furnishings, valued at five thousand 
dollars. 

In addition to the for_egoing I give to my daughter Lillian five 
shares of Amoskeag Manufacturing stock, five shares of Bates 
Manufacturing stock, twenty shares of Union Pacific R. R. Prefd 
stock, eight shares of New Jersey R. R. & Canal stock and one 
Maine Central five hundred dollar bond." 

Mrs. Palmer died September 30, 1907, and her will was allowed 
November 5, 1907. Her sons Chase Palmer and Francis Palmer, 
and a nephew, Chase Eastman, the executors named in the will, 
were appointed executors, and qualified as such. 

Within a year from the death of the testatrix, the executors, in 
sa'tisfaction of the legacies in the paragraph above mentioned, 
delivered to Chase Palmer and Lillian C. Palmer, each, twenty 
shares of Pepperell stock, and to each twelve shares of Penn. Steel 
preferred stock, and to Lillian C. Palmer the number of shares of 
Amoskeag, Bates, and other stocks which were bequeathed to her. 
During that year dividends were declared and paid on some of 
those stocks, and the legatees received the dividends paid ii.fter the 
stock had been transferred to them. 

The executors in their account credited themselves with the stock 
thus transferred, and did not charge themselves with dividends paid 
on these stocks during the year, after the transfers~ Their accounts 
thus stated were allowed by the Judge of Probate. 

It is admitted that the executors should have charged themselves 
with a dividend of $6 a share paid on six shares of Pepperell stock 
set apart for the benefit of Clinton C. Palmer under the residuary 
clause of the will, but not then delivered to his trustee, and that in 
this respect the decree of the Judge of Probate was erroneous. 

From the allowance of the account, Clinton C. Palmer, a residuary 
legatee, appealed, and under the reasons of appeal, upon the facts 
as stated, two controverted questions arise. First, was the bequest 
to Chase Palmer and Lillian C. Palmer, in paragraph three of the 
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will, of twenty shares of Pepperell stock, and twelve shares of Penn. 
Steel preferred stock, a bequest to them as tenants in common, that 
is, of twenty shares of the one, and twelve shares of the other, for 
both, or was it a several bequest, as the ,Judge of Probate decided, 
of twenty shares of the one, and twelve shares of the other, to 
each? Secondly, was the estate entitled to all dividends on stocks 
bequeathed, which accrued within one year from the death of the 
testatrix, and should the e)(ecutors have been charged for the same 
in their account? 

I. The cardinal rule for the interpretation of wills is that they 
shall be construed so as to give effect to the intention of the testator. 
The intention, however, must be gathered from the language which 
the testator used. It may be sought, as the saying is, within the 
four corners of the will. If the language of the will is of doubtful 
meaning, it may be interpreted in the light of conditions existing at 
the time the will was made, and which may be supposed to have 
been in the mind of the testator. But the language used must be 
interpreted in accordance with the settled canons of interpretation, 
even if it may result in a seeming overthrow of the testator's intent. 
These rules are so well settled that the citation of authorities in sup
port of them is unnecessary. 

The will of Mrs. Palmer presents questions of some difficulty and 
doubt. Whether she intended to give her children, Chase and 
Lillian, together, twenty and twelve shares respectively of the stocks 
named, or to each separately, twenty and twelve shares, is, we 
think, from any point of view, uncertain. No light is thrown upon 
the intention of the testatrix in the third paragraph of the will, by 
any other portion, and the case is almost barren of evidence of any 
existing conditions which might have helped interpretation. We 
are compelled to fall back upon the bare language of the paragraph 
itself. 

Had the testatrix said only, ~~1 give and bequeath to my two 
children Chase and Lillian twenty shares of Pepperell Manufacturing 
stock and twelve shares of Penn. Steel Pref d. stock," this would 
have been a bequest to them in common. Together they would have 
taken the twenty shares and twelve shares. On the contrary, if she 
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had added to the foregoing the following eight words ''or the value 
of five thousand dollars each," and stopped there, the whole clause 
would properly be interpreted as a gift to each of them of the stock 
described, or an alternative gift in cash to each. But she did not 
stop there. She added the words, '(should a change be made in 
these investments." These words undoubtedly apply to and limit 
the alternative cash bequest. The legatees are to have money in 
lieu of stocks, in the contingency that a change is made by the tes
tatrix in the investment, not otherwise. 

The precise question is, does the word ((each" apply only to the 
cash bequest, or does it apply to the alternative? It would have 
been somewhat clearer, we think, that the former was intended, had 
Mrs. Palmer rearranged the clauses and put the words she used into 
this form '(or, should a change be_ made in these investments, the 
value (doubtless meaning '(amount") of five thousand dollars each." 
But this was not the way she expressed herself. She placed the word 
((each" at the end of a bequest, first of stocks, or, secondly, in case 
of a specified contingency, of money. 

The appellant contends that she meant to give the stocks to the 
legatees in common, but the money, in case the contingency 
happened, in severalty. But from the words used, and the order in 
which they are used, we are unable to discover such a meaning. If 
a testator intended that two legacies, granted to the same persons, 
in the same sentence, the one legacy contingent and alternative to 
the other, should fall to the legatees in different proportions, or in a 
different manner, in one legacy than in the other, we should expect 
a change of expression to indicate it, other than appears in this will. 
We should expect the antithesis to be more apparent. It may be, 
in this case, that the testatrix intended these shares of stock to go to 
these legatees in common. But, if so, we think she failed to express 
her meaning with sufficient clearness. So that, although the con
struction to be given to this bequest is not free from doubt, we find 
ourselves inclined to the conclusion, based upon the language alone, 
that the tesbtrix intended that Chase and Lillian should each have 
twenty and twelve shares of the respective stocks. This was the con
clusion of the Judge of Probate. And we so decide. And this 
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conclusion is not affected by any light thrown on the will by con
ditions existing when it was made. 

It has been argued that the value of twenty shares of one stock 
and twelve of the other at the date of the will was in the neighbor
hood of $10,000, and therefore that the testatrix intended the money 
bequest to be an equivalent in value of the stock, whereas it would 
be only about one-half the value of forty shares of one stock and 
twenty-four of the other. But the case before us does not show the 
value of the stocks at the time the will was made. It does show 
their appraised value months afterwards. We cannot take judicial 
notice of the rise or fall of particular stocks. So that the argument 
has no basis of proof upon which we can rest. 

II. The second question is whether the dividends on the stocks 
bequeathed, paid during the yeJLr after the death of the testatrix, 
and after they were transferred, belonged to the estate, or to the 
legatees. And this depends upon the answer to the question whether 
the executors might lawfully turn over the stocks as a satisfaction of 
the legacies, before the year was ended. 

The appellant contends that it was the duty of the executors to 
keep the stocks for a year after the death of the testatrix, and ha v
ing failed to do so, that they are chargeable for the dividends which 
they might have received, but did not. It is not claimed that this 
rule would be true concerning specific legacies. A specific legacy is 
a bequest of a specific thing or fund that can be separated out of all 
the rest of the testator's estate of the same kind, so as to individualize 
it, and enable it to be delivered to the legatee as the particular thing 
or fund bequeathed. Sti1plien, Applt., 100 Maine, 146. Specific 
legacies carry with them all accessions by way of dividend or interest 
that may accrue after the death of the testator, unless the will 
specifies otherwise. 2 Redf. on Wills, sect. 468 ; Sullivan v. 
Wintlirop, l Sumn. 1 ; Fed. Cas. 13,600. And while an executor 
may withhold payment of a specific legacy for a time, since it is 
subject to the payment of debts, it is unquestionably true, if the 
condition of the estate warrants it, he may at his discretion, and also 
at his own risk, pay it at any time. Bonhcun v. Bonliam, 33 N. J. 
Eq. 4 7 6 ; Alexander v. Stewart, 8 Gill & J. 226. 
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But the appellant contends that the legacies of stock to Chase 
and Lillian, which we have already discussed, as well as the legacies 
of stock to Lillian alone, in the last clause of the third paragraph 
of the will, an:; not specific legacies, but that they fall into the class 
known as general or pecuniary legacies. Such legacies are payable 
out of the general assets of the estate. Stilphen, Applt., supra. 
And in the case of the legacy of stocks, they may be satisfied by 
the delivery to the legatees of any stock whatsoever answering the 
description. 

We will consider first the shares of Pepperell stock and Steel 
Preferred stock bequeathed to Chase and Lillian. It nowhere 
appears in the case, except in the reasons of appeal, which are not 
evidence, that these shares are only portions of the stock in these 
companies which the testatrix owned when the will was made. But 
counsel on both sides in their arguments have assumed such to be 
the fact. Hence we assume it. 

We regard it as a well settled canon of interpr~tation that a 
bequest of a stated number of shares of stock of a designated cor
poration, without any reference to the particular shares intended to 
be bequeathed, is not ,;;pecific, but general, Johnson v. Goss, 128 
Mass. 433. See also 10 Am. & Eng. Annotated Cases, 492, and 
cases cited. The bequests to Chase and Lillian of the Pepperell 
stock and Steel Preferred stock come within this rule, and must be 
regarded as general legacies. 

As to the bequest to Lillian of Bates, Amoskeag, and New 
Jersey R. R. & Canal Co. stocks, the case states that the numbers 
of the shares of these stocks designated were the same as were listed 
in the inventory. The appellant points out that this does not 
necessarily mean that the num hers were the same as the testatrix 
owned at the time the will was made,-in other words that she then 
might have owned more than she did at the time of her death. 
But for the purposes of this discussion, we assume that the shares 
bequeathed to Lillian equalled the exact number which she then 
owned. In such a case, the weight of authority apparently is to 
the effect that_ a bequest of a stated number of shares of designated 
stock, without other words of identification, and without words 
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indicative of present ownership or possession, is not made specific 
by the circumstance that the testator had at the time of making his 
will, that precise number of shares. See 10 Am. & Eng. Anno
tated Cases, p. 492, and cases cited. There are, however, persua
sive arguments to the contrary, found in White v. Winchester, 
6 Pick. 47; Martin, Pet'r, 25 R. I. 1, and other cases. 

But in view of the conclusion we have reached on the main matter 
in controversy, we do not deem it necessary to examine the character 
of these legacies further. We shall assume, as the appellant claims, 
that all these legacies are general. The question then arises whether 
the executors could properly pay them within one year after the 
death of Mrs. Palmer. We think they could. 

In the absence of a statutory provision, or of any direction other
wise in the will, general or pecuniary legacies are generally payable 
in one year after the death of the testator, and bear interest after 
that time. 2 Redfield on Wills, sect. 4 71 ; Dawes v. Swan, 4 
Mass. 208; I-Iarnilton v. Mc Quillan, 82 Maine, 204. This rule, 
said Judge Story, in Sullivan v. Winthrop, 1 Sumner 1 ; Fed. 
Cases, No. 13,600, is ~~irrevocably fixed as a general rule" and is 
based on the ~~broad principle of public convenience." In this State 
there is no statute on the subject. And no time of payment has 
been specified in this will. The expression that such legacies are 
payable in one year after the death of the testator means that an 
executor is not compellable to pay within the year. It does not 
mean that he may not pay within that time. In 2 Williams Execu
tors, 855, it is said that the allowance of one year to executors, 
during which they may retain the entire personal estate, ~~is merely 
for convenience, in order that the debts of the testator may be 
ascertained, and the executor made acquainted with the amount of 
assets, so as to be able to make a proper distribution. Therefore, 
if the state of the testator's circumstances be such as to enable the 
executors to discharge legacies at an earlier period, they have 
authority to do so." Gart/z,shore v. Chalie, 10 Ves. Jr. 13. In 
2 Woerner on Administration, sect. 454, it is said that "since the 
creditors of a testator must all be satisfied before any legacy is pay
able, the executor must be allowed a reasonable time to inform him~ 
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self of the state of the property and the demands upon the same, 
before the legatees can compel him to satisfy their legacies. The 
period fixed by the civil law, and acquiesced in by common law 
courts, is a year from the testator's death, within which the executor 
cannot be compelled to pay a legacy, although directed by the testa
tor to pay sooner. But the time is given simply for the convenience 
and protection of the executor; hence he may discharge the legacies 
at an earlier period if the estate be such as to enable him to do so." 
In Sullivan v. Winthrop, supra, Judge Story said: ''It has been 
already stated that Mrs. Sullivan could not claim interest until after 
the year, and the executors could not be compelled to pay the legacy 
until that period. But it by no means follows that as a matter of 
discretion, the executors were not at liberty to pay the legacy within 
the year. There would be no breach of duty in so doing. They 
might, if they had seen fit, have invested the whole $20,000 for 
Mrs. Sullivan exclusively in stock within the year; and if they had, 
she would from the time of the investment have been entitled to the 
income." After citing Pearson v. Pear·son, 1 Sch. & L. ] 0, in 
which Lord Redesdale said: ''The executor may pay the legacy 
within the twelve months, but he is not compelled to do so," and 
An,qerstein v. Martin, 1 Turn. & Russ. 232, in which Lord Eldon 
said: "I know of no case which prevents executors, if they choose, 
from paying legacies or handing over the residue within the year, 
and if it is clear, currente anno, that the fund for the payment of 
debts and legacies is sufficient, there can be no inconvenience in so 
doing," Judge Story added, "It is sufficient for my guidance that 
it is founded in reason, and has the authority of such extraordinary 
judges as Lords Eldon and Redesdale to support it." Evans v. 
Inglehart, 6 Gill & J. (Md.) 171; Biays v. Roberts, 68 Md. 510; 
Twrnage v. Turnage, 7 Ind. 127; Watts v. Watts, 2 McCord, 
77; Williams v. Ely, 13 Wis. 1; Hitchcock v. Merrick, )5 Wis. 
578; Curts v. Brooks, 71 Ill. 125; 2 Roper on Legacies, 188; 
11 Am. & Eng. Ency. of Law, 1167 ; 18 Am. & Eng. Ency. of 

Law, 792. 
The probate judge was right in holding, in this case, that the 

executors might properly pay the legacies of stocks to Chase and 

VOL. CVI 3 
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Lillian within the year, and that the dividends in the stocks made 
payable after the transfer of the stocks belonged to the legatees. 

It appears that the Pepperell stock was transferred to the legatees 
on the books of the company prior to January 20, 1908, but was 
not formally delivered to them until February 1, 1908. It also 
appears that prior to January 20, 1908, the Pepperell Company 
had declared a dividend to stockholders of record on January 20, 
payable February 1. The legatees received this dividend. They 
were entitled to it. The fact that the dividend was declared prior 
to their ownership of the stock is not the test. They were stock
holders of record on January 20, and they were actually in posses
sion of the stock on February 1, when the dividend was made payable. 
The transfer of the stock carried with it the right to the dividend 
payable that day. 

But for the admitted error in not charging the executors with a 
Pepperell dividend of $36 paid August 1, 1908, on other Pepperell 
stock, the appeal must be sustained. The case will be remanded to 
the Supreme Court of Probate for decree in accordance with the 
opinion. 

Appeal su,stained. Case renianded for 
decree in accordance with opinion. 
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In Equity. 

HARRIET B. BEALE vs. EvANGELINE PEARSON SwASEY, Executrix. 

Cumberland. Opinion September 20, 1909. 

Attorney and Client. Executors and Administrators. Claims Against Estates of 
Decedents Ba1·red by Special Statute of Limitations. " Culpable Neglect'' 

Defined. Revised Statutes, chapter 89, section 21. 

An attorney, within the scope of his employment, represents his client. 
His acts of omission ~s well as commission are to be regarded ai. the acts 
of the party he represents. The neglect of the attorney is equivalent to 
the neglect of the party himself. 

In relation to claims against the estates of decedents, Revised Statutes, 
chapter 89, section 21, provides as follows: 

"Sec. 21. If the supreme judicial court, upon a bill in equity filed by a 
. creditor whose claim has not been prosecuted within the time limited by 

the preceding sections, is of opinion that justice and equity require it, and 
that such creditor is not chargeable with culpable neglect in not prosecut
ing his claim within the time so limited, it may give him judgment for the 
amount of his claim against the estate of the deceased person; but such 
judgment shall not affect any payment or distribution made before the 
filing of such bill." 

Held: That relief under this statute is grantable only in those cases that are 
unmistakably shown to be within the express provisions of the statute 
strictly construed. 

Where the plaintiff brought a bill in equity under the provisions of Revised 
Statutes, chapter 89, section 21, and the defendant demurred, held that the 
allegations in the bill did not sufliciently show that the plaintiff's neglect 
to Pnforce her claim against the estate of the decedent within the time 
limited by statute was not the result of culpable neglect within the mean
ing of said chapter 89, .section 21, and chargeable to her. 

The phrase "culpable neglect" as used in Revised Statutes, chapter 89, 
section 21, has been judicially defined to mean '' censurable," "blame
worthy," neglect, the neglect which exists when the loss can be fairly 
ascribed to a plaintiff's own carelessness, improvidence or folly. 

In equity. On appeal by plaintiff. Dismissed. 
Bill in equity under the provisions of Revised Statutes, chapter 

89, section 21, brought by the plaintiff creditor against the execu-
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trix of the estate of Maria A. Bent, late of Portland, decea~ed, to 
recover judgment on a claim against the estate of said deceased and 
which said claim had become barred by the special statute of limita
tions, to wit, section 14 of said chapter. 

The defendant both demurred and answered. The Justice of the 
first instance filed a pro forma decree dismissing the bill and the 
plaintiff appealed. 

The case is stated in the opinion. 
Dennis A. Meaher, for plaintiff. 
John IIoward IIill, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CORNISH, KING, JJ. 

KING, J. This suit in equity is brought against the estate of 
Maria A. Bent under the provisions of R. S., chap. 89, sec. 21, 
VIZ: 

"If the supreme judicial court, upon a bill in equity filed by a 
creditor whose claim has not been prosecuted within the time limited 
by the preceding sections, is of the opinion that justice and equity 
require it, and that such creditor is not chargeable with culpable 
neglect in not prosecuting his claim within the time so limited, it 
may give him judgment for the amount of his claim against the 
estate of the deceased person ; but such judgment shall not affect 
any payment or distribution made before the filing of such bill." 

The defendant both demurred and answered the bill, and the case 
is before the Law Court on appeal from a pro forma decree sustain
ing the demurrer and dismissing the bill. 

In support of the demurrer it is contended, among other grounds, 
that the facts alleged in the bill show that the plaintiff is chargeable 
with culpable neglect in not bringing suit on her alleged claim 
within the time limited by statute. 

The phrase eeculpable neglect" as used in this statute has been 
often judicially defined. See Bennett v. Bennett, 93 Maine, 241; 
IIolway v. Ames, 100 Maine, 208. It is e'censurable," eeblame
worthy" neglect- eethe neglect which exists when the loss can fairly be 
ascribed to his (plaintiff's) own carelessness, improvidence or folly." 
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Accordingly it has been held to be ''culpable neglect" in the creditor 
of an estate to delay the enforcement of his claim even at the special 
request of the estate, and relying upon the distinct promises and 
assurances of the administrator or executor that the claim should 
certainly be paid. See Waltham Bank v. Wright, 8 Allen, 121; 
Jenney v. Wilcox, 9 Allen, 245; Wells v. Child, 12 Allen, 333. 

The allegations of this bill, respecting the delay to bring suit, 
considered in the most favorab]e light for the plaintiff, are in sub
stance, that she placed her claim with an attorney in good standing 
with express instructions to enforce it against the estate, that she 
was as~ured by him it was being properly attended to, and that she 
relied upon him and believed his assuran'Ces, and supposed her claim 
was in suit within the time limited, ''but in some way to the plain
tiff unknown or by some oversight or inadvertence or negligence on 
the part of the attorney" no action on her claim was seasonably 
begun, although, as she afterward learned, the executrix had 
declined and refused to pay the claim. 

We think these allegations are not sufficient to relieve the plain
tiff of the charge of ''culpable neglect" within the meaning of that 
phrase as used in the statute. An attorney, within the scope of his 
authority, represents his client. His acts of omission as well as 
commission are to be regarded as the acts of the party he represents. 
The neglect of the attorney is equivalent to the neglect of the party 
himself. Kean v. Strausberger et al., 71 Ill. 413, a case very much 

· in point with the case at bar. See also cases collected in note on 
page 36, Vol. 31, L. R. A. To entitle the plaintiff to the relief pro
vided for by this statute, it is not enough for her to allege :rnd show 
that she en trusted the enforcement of her claim to an attorney in 
good standing upon whom she..relied, and that he did not prosecute 
itas directed by her, for his neglect to .act in the premises must be 
considered as her neglect. If his neglect is culpable, then she must 
be chargeable with culpable neglect, at least, in the absence of any 
special circumstances making it equitable for her to be relieved 
therefrom. But no such special circumstances appear in this case. 
There is no allegation as to how it happened that the attorney did 
not seasonably bring suit on the plaintiff's claim. On the other 
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hand she alleges that she does· not know why it was not done, 
suggesting however that it was ''oversight or inadvertence or negli
gence on the part of the attorney." 

The statute limitation within which claims may be enforced 
against the estate of deceased persons is important, serving the worthy 
purpose of preventing unreasonable delays in the administration and 
distribution of estates. Since the granting of relief under the pro
visions of the remedial statute here invoked contravenes this pur
pose of the special statute of limitations, such relief is grantable 
only in those cases that are unmistakably shown to be within the 
express provisions of the remedial statute strictly construed. 

It is the opinion of the court that the allegations of the plaintiff's 
bill, which are admitted by the demurrer, do not sufficiently show 
that the neglect to enforce her claim against the estate of Mrs. Bent 
within the time limited by statute was not the result of culpable 
neglect, within the meaning of this statute, and chargeable to her. 

In the language of this court in Bennett v. Bennett, supra : "To 
h?ld otherwise would be to practically nullify the statute of limita
tions and indefinitely prolong the administration of estates." 

It is unnecessary to consider the other grounds urged by the 
defendant in support of the demurrer. 

Appeal dismissed. Decree of single 
Justice affirmed w1'.th additional costs. 
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CHARLES A. HIGGINS vs. PORTLAND RAILROAD COMPANY. 

Cumberland. Opinion September 20, 1909. 

Street Railroads. Negligence. Proximate Cause. Newly-Discovered Evidence. 

Where in an action on the case to recover damages for personal injuries sus
tained by the plaintiff and for injury to his property caused by a collision 
between an electric car of the defendant and the plaintiff's truck wagon; 
and the verdict was for the defendant and the plaintiff filed a general 
motion for a new trial also a special motion based on the ground of newly
discovered evidence, 

Held 1. That the evidence utterly failed to support the only allegation of 
negligence contained in the writ, namely, that the car was being driven at 
a "high, rapid and excessive rate of speed." 

2. That it was the duty of the plaintiff to use due care in so placing his team 
as not to obstruct the passage of the defendant's cars, and having placed 
it he impliedly invited the employees to pass if there was ample space. 
From the attitude and conduct of the team they had a right to assume that 
the plaintiff had so placed it that it would not move. 

:3. That the evidence abundantly proved that the proximate cause of the 
accident was the moving of the horse and the consequent throwing of the 
wagon top against the car, and that the wagon ran into the car, and• not 
the car into the wagon. 

4. That whether the injury was caused by the want of due care on the part 
of the plaintiff in not properly placing his team or not trigging the wheels 
to prevent their moving, or whether it was due to an accident for which 
neither party was responsible, it was not necessary to determine but it 
certainly could not be attributed to any negligence on the part of the 
defendant or its servants. 

5. That the newly-discovered evidence was not of such .kind or strength as 
to demand a new trial under the rule well settled in this State. 

On motions by plaintiff. Overruled. 
Action on the case to recover damages for personal and property 

injuries received by the plaintiff and caused by the alleged negligence 
of the defendant. Plea, the general issue. Verdict for defendant. 
Plaintiff filed a general motion for a new trial and also a special 
motion for a new trial on the ground of newly-discovered evidence. 

The case is stated in the opinion. 
H. & W. J. Knowlton, for plaintiff. 
L,ibby, Robinson & Ives, for defendant. 
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SITTING: WmTEHousE, SAVAGE, SPEAR, CoRNISH, KING, Brno, JJ. 

C01rn1sH, J. The plaintiff asks to have a verdict for the defend
ant, in an action on the case for negligence, set aside as against the 
evidence and also on the ground of newly-discovered evidence. The 
case arises out of a collision between the side of one of the defend
ant's electric cars and the top of the plaintiff's truck wagon, the 
plaintiff who was standing at the rear of the wagon being struck by 
the top, in its fall, and injured. The situation as revealed by the 
evidence was this. 

The accident occurred in the forenoon of April 27, 1908 on 
Middle street in the city of Portland, one of the principal streets of 
the city, with electric cars passing very frequently. The track at 
this point, and for about 100 feet above, was straight with a five 
per cent grade. The plaintiff, a truckman, drove up the left hand 
side of this street between the sidewalk and the track, with his team 
heavily loaded with merchandise for delivery at various points, and 
stopped in front of the Homsted Store for delivery there. The 
space between the curb stone and the nearest rail at that point was 
too narrow to allow the team to be placed at right angles with the 
street, the distance being twelve feet and three inches while the 
length of the body of the wagon alone was about thirteen feet. The 
plaintiff therefore placed his wagon so that the rear hind wheel was 
backed firmly against the curb stone, the body of the wagon stand
ing diagonally towards the track, and the horse was swung around 
sharply toward the sidewalk ~n the left and in the direction from 
which the cars came. The wagon was of the style known as a cut 
under, the forward wheels turning beneath the body without any 
interference with the sides, and had a top supported by four stakes 
one at each corner of the body, and projecting about six inches gver 
the supports. 

With the team in this position the plaintiff began to unload the 
Homsted merchandise and two cars passed without obstruction 
while this was being done. He finished and was about to step upon 
the team and drive up the street to another store, when a third car, 
the one 111 question, came down the track. About four-fifths of 
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this car also had passed when the top of the wagon came in contact 
with the side of the car about eight feet from the ground and seven 
feet from the rear of the car with the result before described. 

The jury have found no liability on the part of the defendant and 
it is the opinion of the court that the verdict was not erroneous. 

The only allegation of negligence in the writ is the "high, rapid 
and excessive rate of speed" at which the car was being driven, but 
the evidence entirely fails to support this contention. The car had 
stopped for a passenger to alight at a point about 115 feet from the 
wagon and then proceeded slowly a short distance when the motor
man, seeing the team, stopped again and looked out the side of the 
forward vestibule to ascertain if there was ample clearance and saw 
that there was. The conductor testified_ that when the car stopped 
this second time without signal from himself, he looked out of the 
rear vestibule to ascertain the cause and observed the team. He 
sighted along the side of the car to the top of the wagon and deciding 
that there was ample room, he gave the signal to go ahead, which 
was done, and no difficulty was experienced until almost the entire 
car had passed. 

Certainly the jury were justified if they believed this evidence, 
and it commends itself to the court as honest and truthful, in find
ing that the servants of the defendant used that degree of watchful
ness and care which the law requires. Both parties had a right 
to the reasonable use of the street and upon both the law placed 
certain duties and obligations. It was the duty of the plaintiff to 
use due care in so placing his team as not to obstruct the passage 
of the defendant's cars, a duty which he himself apparently recog
nized, because he testifies that he ~~swung the horse around so as 
to clear the cars so they could come down by." ~~ Electric street 
cars have, in a qualified way at least, the right of way as against 
persons on foot or travelling with carriages and teams in the same 
manner as ordinary steam railroads have. And all persons passing 
on foot or travelling by the common methods on the highway should 
carefully observe the movements of the street cars and leave them 
unobstructed passage as well as they reasonably can." Flewelling 
v. R. R. Co., 89 Maine, 585; Atwood v. Rai~road ·co., 91 
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Maine, 399. On the other hand it was the duty of the motorman 
and conductor to use due care in the management of their car in 
order to avoid injury to the plaintiff's team. Vigilance was 
required of them, and even though the plaintiff had been negligent 
in placing his team, that would not excuse them in running into it 
if a collision could have been avoided by the exercise of reasonable 
care on their part.· Whether the plaintiff fulfilled his duty is a 
matter of some doubt. He had control of the team and could have 
placed it in such position as he saw fit. He could have located it 
parallel with the sidewalk, or could perhaps have trigged the for
ward wheels to prevent the wagon moving. Doubtless he thought 
he had allowed ample room for passage, and he had if the team 
remained stationary. Whether he was guilty of contributory negli
gence in not adopting further precautions it is unnecessary to 
decide. 

But there is certainly no evidence of failure of duty on the part 
of the defendant's servants that w'ould warrant the reversal of the 
verdict of a jury whose sympathies would naturally be with the 
plaintiff rather than with the defendant, a corporation. Both the 
conductor and the motorman acted with admirable caution. From 
the attitude and conduct of the team they had a right to assume, 
if there was ample space to clear it, that the plaintiff had so placed 
it that it would not move. He impliedly invited them to pass and 
they had a right to accept the invitation provided the space was 
ample. Their judgment on that point was confirmed because nearly 
the whole car moved safely by before the contact. What took 
place then? One of the vehicles must have changed its position. 
It could not have been the car because that was moving on a fixed 
straight course without lateral motion. It must have been the 
wagon and the evidence of two disinterested witnesses prove that to 
have been the fact. A passenger saw the top of the wagon settle 
back into the car just as it was opposite the window at which he 
was sitting, and a bystander saw the cause of this change, as he 
noticed the horse step to one side and then settle back producing 
the movement of the wagon top and the contact with the car. 
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This is the key to the accident and forces the inevitable conclusion 
that the wagon ran into the car and not the car into the wagon. 

The collision may have been due to the plaintiff's want of care or 
perhaps to accident, but certainly it cannot be attributed to any 
negligence on the part of the defendant or its servants. 

The general motion cannot be sustained. 
The newly-discovered evidence is not of such kind or strength as 

to demand a new trial under the rule laid down by this court in the 
recent cases of Parsons v. Railway Co., 96 Maine, 503; Mitchell 
v. Emmons, 104 Maine, 76. 

Motions overruled. 

HERBERT ELMER WYMAN, pro ami, vs. ALBERT P. BERRY. 

Kennebec. Opinion September 21, 1909. 

Master and Servant. Vice- Principal. Contributory Negligence. 

The plaintiff, who was the servant of a third party, was loaned by his 
employer to the defendant's servant, Wood, for a day's work on the 
defendant's farm, under circumstances which warranted the jury in finding 
that Wood had authority to procure the service. The plaintiff was then 
sixteen years of age. Wood and the plaintiff undertook to cut up some 
straw for bedding. For this purpose they used a feed cutter, the power 
for which was supplied by a gasolene engine. Wood fed the straw into 
the machine, where it was cut by knives affixed to a shaft revolving at a 
speed of about 900 revolutions a minute. The plaintiff was directed to 
remove the chopped straw after it left the machine, and carry it away in a 
basket, or baskets. The chopped straw, as it eame from the spout, so 
called, of the feed cutter, either fell on the floor or, if the plaintiff was 
there with his basket, into the basket. Around the spout was a pro
jection,-a rim or flange,-and from the outer rim of this flange, at the top, 
in to the revolving knives, was a distance of from three and a half to four 
inches. The spout was eleven inches wide, and about sixteen inches from 
top to bottom, and the top of it was about thirty inches from the floor. 
The knives were covered by a hood, and were not visible to the plaintiff, 
in any position he would naturally assume in removing the bedding. The 
plaintiff had never worked about a feed cutter before, and was not 



44 WYMAN V. BERRY. [106 

acquainted with its mechanism. He did not know the exact position of 
the knives. But he must have known that knives, or some cutting 
apparatus, was within the machine. The plaintiff was told in the beginning 
to take the straw away from the machine, "the straw that piled up." 
Sc,on the machine clogged. The plaintiff was then told" to keep it clear." 
No other specific direction was given at any time. The clogging was in 
the iron rolls which conducted the straw to the knives, and not in the 
knives themselves. But it was claimed for the plaintiff that he under
stood that the straw was clogged in the knives. Sometime afterwards, 
while he was away emptying his baskets, straw accumulated on the floor, 
when he returned he put this into one basket, and then took the other 
basket, and placing it before him, stood in front of the spout, and caught 
the straw as it came down, to use his own expression, "combed it right 
down into the basket with both hands, dog paddle style.'' While he was 
doing this, the machine clogged again. He noticed that the machine was 
shaking, and, as he says, "he went to pull the straw away," and got his 
fingers into the knives. The plaintiff complains of want of proper instruc
tions, and the defendant, among other things says the plaintiff was guiity 
of contributory negligence. 

Held: 1. That though the plaintiff was loaned to the defendant by his 
own employer, the defendant owed to him the duties which a master owes 
to a servant. 

2. That in giving, or failing to give, warning of hidden dangers, Wood was 
not a fellow servant of the plaintiff, but was a vice-principal and as such 
represented the master. 

3. That the defendant was not bound to give the plaintiff warning of all 
possible, concealed, or unknown, dangers incident to the use of the 
machine, but only of such as might expose him to injury in the course of 
his employment, that is to say, while doing his work in the way he was 
told to do it, if told at all, or, if uot told, in any way in which he might 
reasonably be expected to do it, taking into account his age, intelligence 
and experience. 

4. That the plaintiff was guilty of contributory negligence. 

On exceptions and motion by defendant. Exceptions not con
sidered. Motion sustained. 

Action on the case to recover damages for personal injuries sus
tained by the plaintiff and caused by the alleged negligence of the 
defendant's vice-principal. Plea, the general issue·. Verdict for 
plaintiff for $2166.63. The defendant excepted to certain rulings 
during the trial and also filed a general motion for a new trial. 

The case is stated in the opinion. 
Guy A. Hildreth, for plaintiff. 
0. B. Clason and Geo. W. Heselton, for defendant. 
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SITTING: WHITEHOUSE, SAVAGE, SPEAR, KING, Brno, JJ. 

SAVAGE, J. Action on the case for personal injuries alleged to 
have been caused by the negligence of. the defendant's vice-principal, 
for which the defendant is claimed to be responsible. The plain
tiff recovered a verdict, and the case comes up on defendant's 
exceptions and motion for a new trial. We will co~sider the ques
tions arising under the motion. 

It appears that the defendant resides in New York, but owns a 
farm in Litchfield, which he visits several times a year. In 1906, 
there was living on the farm one Wood and his wife. Wood was 
employed by the defendant to take care of the stock and do what
ever was necessary about the buildings, and to work on the farm 
whenever he could. In the defendant's absence, he had charge of 
the farm, but, as the defendant claims, under his specific directions. 

In May, 1906, the plaintiff, then sixteen years old, was employed 
by one Frank Berry, a neighbor, and a relative of the defendant. · 
Frank Berry, by arrangement with the defendant, was accustomed 
to work at times on the defendant's farm. Wood and Frank Berry 
were in the habit of ''changing works, "-Wood working for 
Berry, and at other times Berry working for Wood. But whether 
the defendant had knowledge of, and consented to, this practice is 
in dispute. For several days in the early part of May, Frank Berry 
took the plaintiff with him to work on the defendant's farm, doing 
work which he had agreed with the defendant to <lo. May 11, 
Wood asked Frank Berry to let him have the plaintiff to work for 
him that day, and Berry consented. According to this arrange
ment, the plaintiff went to the defendant's farm and worked with 
Wood. Though working for Wood, the plaintiff remained the 
servant of Berry. Berry merely loaned him to Wood. After doing 
other things, Wood and the plaint_iff undertook to cut up some straw 
for bedding. For this purpose, they used a feed cutter, the power 
for which was supplied by a seven horse power gasolene engine. 
Wood fed the straw into the machine, where it was cut by knives 
affixed to a shaft revolving at a speed of about 900 revolutions a 
minute. The plaintiff was directed to remove the chopped straw 
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after it left the machine, and carry it in a basket or baskets, about 
twenty feet, and put it in a pile in the tie-up. The chopped straw, 
as it came from the spout, so called, of the feed cutter, either fell on 
the floor, or, if the plaintiff was there with his basket, into the 
basket. Around the spout was a projection,-a rim or flange,
and from the outer edge of this flange, at the top, in to the revolv
ing knives, was a distance of from three and a half to four inches. 
The spout was eleven inches wide, and about sixteen inches from top 
to bottom~ and the top of it was about thirty inches from the floor. 
The knives were covered by a hood, and were not visible to the 
plaintiff, either standing erect, or in any position he would naturally 
assume in removing the bedding. The plaintiff had never worked 
about a feed cutter before, and was not acquainted with its 
mechanism. The hood was not removed while he was present, and 
he did not know the exact position of the knives. But he 
undoubtedly knew that knives, or some cutting apparatus, was with
in the machine. While engaged in removing the bedding, the 
plaintiff put his right hand into the spout, under the flange far 
enough so that four fingers and a part of the thumb were cut off. 

The defendant contends, in the first place, that Wood had no 
authority to hire the plaintiff from Frank Berry, that Wood was an 
agent with expressly limited powers and duties; that he had no 
duties to perform which required the assistance of others, and from 
which a power to hire could be implied, except in the use of the 
feed cutter; and that for this service, the defendant had already 
provided other men. In short, the defendant claims that Wood 
was merely a farm servant, acting at all times under specific direc
tions. The plaintiff, on the other hand, says that Wood was a 
vice-principal, that he had authority to ''change works" with Berry, 
or at least that he had authority or was held out by the defendant 
as having authority, to hire a man to do such work as the plaintiff 
was employed by him to do. 

We will not undertake tu analyze, or give a synopsis of, the 
voluminous evidence on this much contested point. It is enough to 
say that if the defendant's contention rested upon this point alone 1 

we should not disturb the verdict. 
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We assume, then, that the plaintiff was properly hired by Wood 
of Frank Berry to do the defendant's work. And though the plain
.tiff was technically still a servant of Frank Berry, yet having been 
put by Berry to work for the defendant, by authority of the defend
ant, he became, as to that work, the servant of the defendant, and 
the defendant owed to him the duties which a master owes to a 
servant. This proposition is not denied, nor can it be success
fully. Gouglilan v. Cambr-idge, 166 Mass. 268; Clapp v . . Kemp, 
122 Mass. 481. 

The plaintiff claims that the defendant failed to perform the 
duties he owed to him, in two respects. First, that the machine as 
it was being used was unsafe, in that it was being used without an 
elevator, and secondly, that the defendant did not instruct him with 
regard to the machine, and did not warn him of the dangers 
attendant upon its use. As to the first proposition, only a word 
need be said. The machine was so constructed that an elevator 
could be used with it to carry away matter after it was cut. Such 
an elevator would presumably be useful when ensilage was being 
cut up. But the defendant was under no obligation to use the 
elevator. He might adopt any other means he saw fit for taking 
away the cut up matter. How an elevator could have been of 
service on the occasion in question is not apparent. 

If, however, there were any risks incident to the use of the 
machine as it was, which were not known by the plaintiff, or which 
were not obvious to nor appreciable by him, especially considering 
his youth and inexperience, and which would expose him to danger 
in the course of his employment, it was the defendant's duty to 
warn him of them, and give him appropriate instructions so as to 
secure his safety. Campbell v. Eveleth, 83 Maine, 50; Wormell 
v. M~ C.R. R. Co., 79 Maine, 397; Welch v. Bath Iron Works, 
98 Maine, 361 ; Erickson v. Monson Consolidated Slate Co., 100 
Maine, 107. And this duty the defendant could not delegate to 
another so as to escape responsibility. Welch v. Bath Iron Works, 
supra; Donnelly v. Granite Co., 90 Maine, 110. In giving, or 
failing to give, warning of hidden dangers, Wood was not a fellow 
servant of the plaintiff. In this particular he represented the 
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master. As to the duty of giving instructions, he was a vice-prin
cipal. The test of vice-principalship is not the relative grade of the 
servants employed, but the nature of the duty to be performed. 
Small v. Allington, etc., ¥fg. Co., 94 Maine, 551. Therefore the 
defendant is to be held responsible for any failure of -Wood to give 
the plaintiff requisite instructions. 

But in this connection it should be said that the defendant was 
not bound t~ give the plaintiff warning of all possible, concealed, 
or unknown, dangers incident to the use of the machine, but only 
of such as might expose him to injury in the course of his employ
ment, that is to say, while doing his work in the way ·he was told 
to do it, if told at all, or if not told, in any way in which he 
might reasonably be expected to do it, taking into account his age, 
intelligence and experience. 

According to the version of the facts r..s given by the plaintiff, 
he was told in the beginning to take the straw away from the 
machine,,-11 the straw that piled up." Very soon the machine 
clogged once, as it seems it was apt to do, if a large or untangled 
"wad" of straw was fed into it. It is conceded that the clogging 
was in the iron rolls which conducted the straw to the knives, and 
not in the knives themselves. But it is claimed for the plaintiff 
that he understood that the straw was clogged in the knives. He 
says that at the time of this clogging Wood told him 11to keep it 
clear." He testifies to no other or further direction by Wood. 
Sometime afterwards he emptied his baskets, and when he came 
back a pile of straw had accumulated on the floor. He put this 
into one basket, and in so doing he cleaned up nearly all that was 
on the floor. He then took the other basket, and placing it before 
him, stood in front of the spout and caught the straw as it came 
down,-to use his expression,- 11combed it right down into the 
basket with both hands, dog paddle style." While he was doing 
this, the machine clogged again. He noticed that it was shaking, 
and he "went to pull the straw away," and got his fingers into the 
knives. 

It may well be doubted whether, in view of the character of the 
work to which the plaintiff was assigned, there was any duty on 
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the part of the defendant or Wood, to instruct the plaintiff in 
regard to the danger of being cut by the knives. As we have 
seen, the defendant was not bound to give warning of a danger that 
was not reasonably to be anticipated. There was nothing, it seems 
to us, in the general directions, ''to take the straw away," ''to keep 
it clear," which made it the duty of the plaintiff, or which should 
have made it seem to him as. his duty, to put his hands under the 
hood to pull the straw away from the knives. If this be so, the 
defendant was not in fault for not giving warning about the knives. 
But the plaintiff contends that, under the circumstances, the direc
tion, "keep it clear," given at a time when the machine clogged, 
would naturally and reasonably give a person of his age and inex
perience to understand that he was expected to get the straw away 
from the point where he supposed the straw clogged, namely, under 
the hood, where it seems the knives were, though unknown to him 
as he claims. If this be so, or, if Wood saw that the plaintiff was 
taking the straw away in an improper and dangerous manner as 
the jury may have found, then he should have warned the plaintiff 
of the danger. He should have considered the age of the plaintiff, 
his lack of experience, and the fact that the knives were concealed 
from view, and instructed him to keep his hands away from the 

knives. 
It is, however, unnecessary to determine whether the plaintiff's 

propositions of fact are sustainable, for it is clear that the defend
ant's last contention, namely, that the contributory negligence of 
the plaintiff contributed to his injury, must be sustained. 

The plaintiff was bound to show not only the defendant's negli
gence, but affirmatively that no want of due care on his own part con
tributed to the injury. Colomb v. P. & B. St. Ry., 100 Maine, 
418. And on this point we state the situation as it is stated by the 
plaintiff's counsel in argument. It is claimed by him that the cause 
of the clogging of the machine was irregular feeding by Wood ; . 
that the straw choked in the rolls before it got to the knives, and 
but little then came out of the spout; that the plaintiff, in his 
ignorance and inexperience, thought the reason more straw did not 
come out of the spout was because it was choked in the spout, and 
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remembering the order of Wood, ''to keep it clear," put his hands 
into the spout "to keep it clear," and thus was injured. 

Assuming all this to be true, we cannot resist the conclusion that 
it was gross carelessness,-a piece of foolhardiness,-even for a 
person of his age, to put his hands out of sight under the hood, into 
a place where he knew that knives or some other appliances were 
cutting the straw. His testimony shows that he is a young man of 
a good degree of intelligence, and he must have known, if he used 
that intelligence, that he could not remove the straw from the cutting 
apparatus, whatever it was, without the liability of getting his hands 
into dangerous proximity to the apparatus itself. The knives were 
beyond his sight. He did not know where they were. And this 
made it all the more careless for him to do what he did. Though 
the age and intelligence of a party are always important factors in 
determining whether due care has been used, yet the plaintiff was 
bound to use that degree or extent of care which ordinarily prudent 
persons of his age and intelligence are accustomed to use under like 
circumstances. Colomb v. P. & B. St. Ry., supra. Measuring 
the plaintiff's conduct by this standard, we think it must be held to 
be careless. If the plaintiff himself had been asked, before the 
accident, if it would be safe to put hands, with the machine in 
operation, in the place where he afterwards put his, we think it 
hardly admits of a doubt that he would have answered, "No." 

It is unnecessary to consider the exceptions. 
Motion sustained. 

New trial granted. 
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ELLIS LoRD et als., Appellants from decree of Judge of Probate, 

ESTATE OF LEONARD LORD. 

Somerset. Opinion September 25, 1909. 

Wills. Revocation. Lost Will. Evidence. Presumptions. Revised Statutes, 
chapter 76, section 3. 

1. The existence of a lost will must be proved by clear, strong, satisfactory 
and convincing evidence. 

2. If an instrument propounded as a revocation of a will be in the form of 
a will, it must be perfect as such and subscribed and attested as required 
by the statute. 

3. Neither water stains upon a will nor pencil marks thereon will be heh.I 
to indicate the revocation of the will, in absence of declarations of the 
testator made at the time, when the evidence shows that the presence of 
the stains and pencilings may have been the result of accident or made for 
a purpose other than immediate revocation. 

4. When a will is once regularly made, the presumption of law is strong in 
its favor and the intention to revoke must be plain and without doubt. 

On report. Appeal from decree of Judge of Probate. Decree 
affirmed. 

Appeal from the decree of the Judge of Probate, Somerset 
County, allowing a certain instrument dated May 17, ] 903, as the 
last will and testament of Leonard Lord, late of Detroit in said 
county. The ''reasons of appeal" were as follows: 

"1st. Because said instrument so purporting to be the last will 
and testament of said Le~nard Lord and so allowed is not the last 
will and testament of said Leonard Lord. 

"2nd. Because at the time of the making and executing of said 
instrument so allowed as the last will and testament of said Leonard 
Lord, he, the said Leonard Lord, was not of sound and disposing 
mind and memory. 

"3d. . Because said will so as above allowed was made and 
signed by said Leonard Lord under undue and improper influence 
and was procured to be made and signed by said improper influence. 
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''4th. Because said instrument purporting to be the last will 
and testament of the said Leonard Lord as allowed, was revoked 
by the ~aid Leonard Lord by his making and signing a subsequent 
will duly and legally executed as a will is required to be under the 
laws of the State of Maine. 

''5th. Because said instrument purporting to be the last will 
and testament of the said Leonard Lord as allowed, was revoked 
by the said Leonard Lord, in his lifetime, by being intentionally 
cancelled, torn, and obliterated by the said Leonard Lord or by 
some person by his direction and in his presence." 

After the evidence had been taken out in the appellate court, 
the case was reported to the Law Court for a decision upon the 
competent and legally admissible evidence. 

W. S. Townsend, Louis C. Steanis, Cha1·les F. Johnson, and 
Sewall W. Abbott, for plaintiffs. 

Manson & Coolidge, for Heman Norton, executor, et als. 
Herbert M. Heath, for Fred R. Lord, legatee. 
The case as stated by Mr. Justice Bmn, who prepare~ the 

opinion, is as follows : 
Leonard Lord died on the thirteenth day of June, 1906, leaving 

neither widow nor lawful issue. The will admitted to probate, 
which purported to be executed on the eleventh day of May, 1903, 
was found shortly after his death in a secretary with other papers 
among which were sundry policies of insurance, all of which had 
expired except one, the draft of a will admitted to be in the hand
writing of Abel Davis, Esq., late of Pittsfield, Me., and the draft 
of, or memorandum for, a will in the handwriting of one Daisy P. 
Bartlett. The probated will, after giving numerous money lega
cies, provided for his widow, if any, the care of his cemetery lot, 
disposed of the residue among five legatees and appointed Heman 
Norton his executor. This will was typewritten except the pro
vision for the care of the cemetery lot, the residuary clause and 
some unimportant particulars which were, it is admitted, in the 
handwriting of said Davis who is one of the witnesses. ';rhree of 
the items of this will were marked thus X in lead pencil, lead 
pencil lines were drawn through sundry words and expressions and 
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sundry interlineations were penciled upon it m the handwriting of 
said Davis. The signatures of testator and witnesses were not 
marked. The paper upon which this will was written was water 
stained as were certain other papers, including the unexpired policy 
of insurance, which were found in the secretary, and several bank 
books found in the safe of deceased. Neither the water stains nor 
the pencil marks rendered the will illegible. 

The provision for the widow, if any, contained in this will was 
as follows: "In case I should marry and leave a widow, I give and 
bequeath to her the sum of five thousand dollars. This shall be in 
full for all claims by inheritance or otherwise she may have to my 
estate, by virtue of said marriage relation between us." 

The draft in the handwriting of Mr. Davis followed the pro
bated will and the pencilings thereon with such changes as a careful 
and intelligent scrivener would make. The clause relating to the 
widow was as follows, ''In case I should marry and leave a widow 
I give and bequeath to her the sum of five thousand dollars. This 
to be in full of all claims of inheritance, dower or otherwise that 
should or might to my estate by virtue of said marriage relations 
between us; or in lieu of my marrying if I should have a house
keeper, who should stay with me and see me through and use me 
well, care for me properly in sickness as well as health, then she is 
to have said sum of five thousand dollars." 

One Daisy P. Bartlett was at the home of Leonard Lord from 
Saturday, July 22, 1905, until Friday, August 25, following. Mr. 
Lord was evidently desirous of marriage with her, or, failing that, 
to secure her services as housekeeper for the remainder of his life. 
She states that she had been at his house possibly two weeks and a 
half - a little while - when he one day came home from Pittsfield, 
laid a paper in her lap and saia'"There I have made my will, and I 
want you to read it ; " that she complied ; that it contained a pro
vision for the benefit of a housekeeper ; that it was written with a 
pen by Abel Davis, was signed by Lord and that the names of 
Abel Davis and two other witnesses were signed to it; that she 
returned the paper to him and that he placed it in the secretary ; 
that on the following morning, he again produced the paper, asked 
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her to read it again and decide to stay. She further states that, as 
she was to have three weeks vacation, she had but a short time to 
decide; that she read the paper again, perhaps not thoroughly, 
and decided to stay two weeks longer; and that on the Tuesday 
night prior to her departure on Friday, she told Mr. Lord of her 
determination not to remain, when he remarked that he was glad 
he had made his will and that Ellen Norton was provided for as 
his wife wished. Miss Bartlett can remember but little of the con-· 
tents of this August will, save that she has the impression that 
Mrs. Norton received $2000, Mrs. Head $1000, Mrs. Brown $600, 
Fred Lord the home place. She states that there were nine residuary 
legatees, of whom she mentions the names of the five residuary 
legatees of the probated will and of Mrs. Brown, and tµat Heman 
Norton was appointed executor. 

Two letters written in the summer of 1906 by Miss Bartlett were 
in evidence in which she states that the paper above referred to
the alleged August will-was signed by Leonard Lord and witnessed 
by two people. Two witnesses also testify to her making to them 
statements like in substance during the same summer and that she 
stated that by this will Elizabeth Brown was to receive six hundred 
dollars and that provision was made for the housekeeper in the sum 
of five thousand dollars and that she could not recollect the other 
provisions. In both the letters and the statements she disavows 
recollection of the names of any of the witnesses of the will. 

Miss Bartlett testifies that at the dictation of Lord, he having the 
alleged August will and other papers before him, she wrote the draft 
of a will which she identifies as the one found after his death with the 
will offered for probate and the draft in the handwriting of Abel 
Davis. This she thinks was made before the alleged will was brought 
to her by Davis although, when confronted on cross examination by 
a letter written by her in the summer of 1906, in which she states it 
was some two weeks after the production of the alleged will of August 
1905, she does not deny the statement of the letter. Later she 
fixes the date as ''a little while before I came away, August, 1905." 
This draft follows quite closely the Davis draft, two or three legacies 
being omitted, one or two being added and amounts changed in 
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some instances. The clause as to the widow is ''In case I should 
marry and leave a widow, I give and bequeath to her the sum of 
five thousand dollars: this to be in full for all claims of inheritance, 
dower or otherwise should or might to my estate by virtue of said 
marriage relations between us, or in lieu of any marrying, if I 
should have a housekeeper who should stay with me and see me 
through and use me well, care for me in sicknes3 as well as in health, 
then she is to have said sum of five thousand dollars." Miss Bartlett 
has no recollection of having seen the will of 1903 or the Davis 
draft prior to the death of Leonard Lord. 

One Carr testifies that in the latter part of the summer or early 
part of the fall of 1905, he thinks in August, he was called into the 
office of Davis in Pittsfield, that there were also there Leonard Lord, 
Abel Davis, and one Corey; that Davis said there was a document 
he wanted me to sign, that Davis read part of it, that he cannot 
remember all he read "but the last part of it was 'the will and testa
ment of Leonard Lord.'" He is unable to state if Davis and Corey 
signed it and is not positive if it was a will. He states he signed 
it and put his name under that of somebody else and remembers of 
no other signature being made upon the paper after he entered the 
office. He was never in the office when Mr. Lord was there but 
once. 

One Corey, a constable, also called by contestants, says he was 
in the office of Davis in the summer of 1905 with Lord and Davis. 
He is unable to state that he witnessed any paper, has no recollection 
of being requested to do so; admits he signed some papers but 
supposed they were writs. Later, he states, Mr. Carr was called 
into the office by Davis and signed some paper but does not know 
if it was the same he signed. He heard Davis say something about 
a will but cannot say what he said. He did not see Lord sign any 
paper. Neither Carr nor Corey testify that they saw the signature 
of Leonard Lord upon the paper signed by either of them nor that 
he made any remark whatever. 

One Foster called by proponent testifies that he was a deputy 
sheriff during the year 1905 and on the 28th day of September of 
that year was in the office of Davis at Pittsfield, that Lord and 
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Carr were there but that he has no recollection of Corey being there 
or any one else ; that he fixes the date from the fact that he made 
service on that day for Davis of a writ which bears date the same 
day and which he saw Davis make; that he never saw Lord there 
but once and Lord and Carr there except at that time. Neither 
Carr nor Corey deny that Foster was present when they were in the 
office with Lord and Davis. 

No will of Leonard Lord other than that admitted to probate has 
been found. Abel Davis died on the sixth day of October, 190,5. 

SITTING: EMERY, C. J., WHITEHOUSE, SPEAR, CORNISH, KING, 

Bmn, JJ. 

Bmn, J. This appeal from the decree of the Judge of Probate 
of Somerset County approving and allowing the last will and testa
ment of Leonard Lord is reported to this court from the Supreme 
Court of Probate for decision upon so much of the evidence as is 
legally admissible. 

It is admitted that the will of 1903, which was allowed by the 
Judge of Probate, was at the time of its execution, a valid will 
but it is the contention of the contestants that the testator in the 
summer of 1905 made a second will, lost or destroyed, which, by 
reason of its inconsistent provisions worked a revocation of the 
earlier will. 

The existence of a lost will must be proved by evidence clear, 
strong, satisfactory and convincing: Connor v. Puslwr, 86 Maine, 
300, 302; The evidence must be strong, positive and free from 
doubt; Newell v. IIomer, 120 Mass. 277, 280; See also Liberty 
v. Haines, 103 Maine, 182, 190-2. If the instrument, propounded 
as a revocation of a will, be in the form of a will, it must be 
perfect as such and subscribed and attested as required by the 
statute; Doane v. Hadlock, 42 Maine, 72, 74; Laughton v. 
Atkins, 1 Pick. 535, 541 ; See also Iumball v. Morrell, 4 Maine, 
368; Ditnlap v. Glidden, 31 Maine, 510. 

Neither of the alleged witnesses to the will alleged to have been 
made in the office of Mr. Davis saw the signature of Leonard Lord 
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upon any instrument and it may be doubtful, at least, if Lord's 
acknowledgment flowing from the request of Davis to Carr to act 
as a witness, if made, dispenses with proof of his signature: II 
Greenl. on Ev., § 676. Nor does the testimony of Carr and Corey 
as to the attestation of the alleged will appear to meet the degree 
of proof required. Neither is certain that he subscribed a will as 
a witness, neither is certain that the other signed the same instru
ment and neither can state that any third witness signed. And we 
are not aware of any presumption that under the circumstances 
Abel Davis signed the paper- signed by either of the other wit
nesses. But it is unnecessary to determine these questions, since, 
as we must find as matter of fact from the testimony of Mr. Foster 
that the transaction in the office of Mr. Davis took place on the 
twenty-eighth day of September, 1905, there is no proof whatso
ever of the contents of that paper,--that it contained a revocation 
clause or made dispositions of property inconsistent with the will 
of 1903. It cannot, therefore, whether duly executed or not, be 
material evidence tending to prove revocation of the will of 1903. 

The testimony of Daisy P. Bartlett as to the attestation of the 
alleged will shown her by Lord in August, 1905, is also insufficient 
to prove due attestation of the will. As she is unable to give the 
names of two of "the alleged witnesses, there can be no proof of 
their signatures. Her testimony as to the alleged signatures of 
Abel Davis as a subscribing witness, if offered in support of its 
genuineness was clearly inadmissible as it is not shown that she had 
ever seen him - write or was then familiar with writings acknowl
edged to be his, or that she was an expert in handwriting who had 
qualified herself to testify in the case. Moreover, in view of her 
oral declarations and those contained in her letters made and written 
in the summer of 1906 to the effect that the alleged will was signed 
by two people as witnesses and that she had no recollection of the 
names of any of the witnesses, the evidence that Abel Davis' 
name was upon the alleged will is neither convincing nor free from 
doubt. It is not necessary to add that, as we have found that the 
transaction in Mr. Davis' office occurred in September, the alleged 
August will can receive no aid therefrom. 
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It is not believed that the contestants very seriously urge that the 
water stains and pencilings upon the will of 1903 worked a revoca
tion of that instrument. There is no extraneous evidence of the 
circumstances attending the• water staining or the pencilings nor 
evidence of declarations of the testator made when they were made. 
The water stains do not render the will or any pa.rt of it illegible 
and are apparently the result of an accident in which the unexpired 
policy of insurance and sundry bank books of the testator were 
equally involved. The pencilings were made by the attorney of 
testator and, if assumed to have been made by his direction and in 
his presence (H. S., c. 76, § 3,) of which there is no evidence, we 
must conclude, in view of the draft made by the same attorney 
closely following it and its interlineations and containing a revoca
tion of all former wills and in view of the continually manifested 
desire of the testator not to die intestate, that the pencil changes 
were but instructions for the making of a later will which should 
revoke the earlier and do not indicate that they were made with an 
intention of immediate revocation. Where a will is once regularly 
made, the presumption of law is strong in its favor, and the inten
tion to revoke must be plain and without doubt. Throckmorton 
v. Holt, 180 ·u. S. 552, 584-585, 587. See Strong's Appeal, 79 
Conn. 123. 

The will of 1903 was found in the secretary and not in the safe 
of the testator, where his more valuable papers were kept, b.-i.t this 
fact taken in connection with either the water stains or the pencil
ings, or both, does not afford evidence from which an animus 
revocandi can be found or presumed: Throckmorton v. Holt, 
supra: Willimns v. Williarns, 142 Mass. 515: Fellows v. Allen, 
60 N. H. 439. 

Decree of the probate court ajjirnied w-ith costs. 
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J. ARTHUR CLARKE 

vs. 

EASTERN ADVERTISER CoMPANY, and Trustees. 

Cumberland. Opinion September 27, 1909. 

Contract of Hiring. Same not Ambiguous. 8ame Construed. 

· 59 

The plaintiff and the defendant entered into a written contract, by which the 
defendant employed the plaintiff to solicit contracts for advertising for 
the term of twelve months. In two separate clauses of the contract, it was 
stated that "the company agrees to pay J. A. Clarke, fifteen per cent 
commission." In another it was stated that" the fifteen per cent com
mission shall be credited and paid," only under certain conditions therein 
named. The eighth and twelfth clauses were as follows: "Eighth. A 
statement of account is to be rendered by the company to J. A. Clarke 
every three months, or within fifteen days thereafter, together with a check 
for any monies due him after deducting monies drawn." "Twelfth. The 
company agrees to allow J. A. Clarke a weekly drawing account of fifty 
dollars to be charged against commissions earned by him and due to him 
by the company. Said. J. A. Clarke is to pay his own travelling expenses." 

The defendant discharged the plaintiff before the expiration of the contract 
period. In au action to recover damages for this alleged breach of the 
contract, 

Held: l. That the contract was not ambiguous, with respect to the com
pensation agreed to be paid, and that parol evidence was not admissible 
to explain it, or to show that the words "weekly drawing account," in the 
twelfth clause, were intended to mean a guaranteed salary. 

2. That the plaintiff was not entitled, under the contract, to a salary of fifty 
dollars a week, but only to a fifteen per cent commission upon the amount 
actually paid to the company by the advertisers whose contracts for 
advertising the plaintiff personally secured. 

On exceptions and motion by defendant. Motion not considered. 
Exceptions sustained. 

Assumpsit to recover damages for breach of contract of hiring, 
also certain sums alleged to be due for services and expenses. The 
defendant filed an account in set-off for $1742.96, and pleaded the 
general issue. Verdict for plaintiff for $1059.60. The defendant 
filed a general motion for a new trial and also excepted to several 
rulings during the trial. 
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The case is stated in the opinion. 

Clarke & Gardnerr, for plaintiff. 
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Verrill, Ilale & Booth, and Clflford ll. McGlmf/Hn, for 
defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brnn, JJ. 

SAVAGE, J. Assumpsit to recover damages for breach of con
tract of hiring ; also certain sums alleged to be due for services and 
expenses. The case comes up on exceptions by defendant to certain 
rulings made at the trial. 

It appears that on January 28, 1907, the parties entered into a 
written contract, by which the defendant employed the plaintiff to 
solicit contracts for advertising and perform such other services as 
might be required, for the term of twelve months, beginnil'lg 
February 4, 1907. The other clauses of the contract which are 
material to the present discussion are these :-

Tmnn. The Company agrees to pay J. A. Clarke fifteen per 
cent commission upon such advertising contracts as -the said J. A. 
Clarke may personally secure and which are accepted by the 
Company, and upon nothing else. 

S1xTH. The Company agrees to pay J. A. Clarke fifteen per 
cent commission upon the amount actually paid the Company by the 
advertisers whose contracts J. A. Clarke may secure, 

SEVENTH. Payment shall be made only upon the amount actually 
paid to the company by the advertisers and the fifteen per cent com
mission shall be credited and paid under no other conditions. 

EIGHTH. A statement of account is to be rendered by the com
pany to J. A. Clarke every three months, or within fifteen days 
thereafter, together with a check for any monies due him after first 
deducting monies drawn. 

TwELFTH. The company agrees to allow J. A. Clarke a weekly 
drawing account of fifty dollars to be charged against commissions 
earned by him and due to him by the Company. Said J. A. Clarke 
is to pay his own travelling expenses. 
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The plaintiff was discharged by the defendant October 18, 1907, 
and, as he claims, unjustifiably. And in this action he claims 
damages for this alleged breach of contract, at the rate of fifty 
dollars a week, for the remainder of the contract year. In the 
same count in which this cause is declared, he also alleges that the 
defendant owed him on October 18, 1907, one hundred and fifty 
.dollars, as salary already earned, under the contract, which he 
claims to recover. He also has two other counts in his declaration, 
to recover for other services and for money paid out as expenses. 

The first controversy arises concerning the construction of the 
twelfth clause in the contract, which we have quoted above in full. 
The plaintiff claims that he was entitled to fifty dollars a week in 
any event,-that although his compensation was in general 
measured by commissions earned, yet by that clause the defendants 
guaranteed him fifty dollars a week, whether his commissions 
amounted to that sum or not. And at the trial the plaintiff 
claimed that the twelfth clause was ambiguous, and that being so, 
parol evidence was admissible to interpret its terms, and to show 
that the words "weekly drawing account" were intended to mean a 
guaranteed salary. The presiding .Justice so ruled. And to this 
ruling and to the introduction of parol evidence under it, the 
defendant excepted. 

Of this evidence it is only necessary to say in general that it 
goes much further than to in.terpret any phrase in the clause in 
question. It tends to set up a contract differing from the terms 
of the writing. It utterly violates the parol evidence rule, which 
declares that a writing cannot be modified, varied, added to or con
tradicted by parol. Much of this evidence would be inadmissible, 
even if, as claimed, the phrase ''weekly drawing account" is 
technical, or uncertain in meaning. But we do not need to con
sider the character of the evidence further in this case, for taking 
the phrase ''weekly drawing account" in connection with the rest of 
the contract, and so construing it, we are unable to discover any 
ambiguity in it. Hence there is nothing to be explained by 
extrinsic evidence. 
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The contract again and again fixed the compensation of the plain
tiff at a fifteen per cent commission. The reiteration is impressive. 
The plaintiff was to pay his own expenses. Settlements were to be 
made every three months, but the defendant was to allow the plain
tiff to draw fifty dollars a week, in advance, not as salary, but to 
be charged against commissions earned and due, and to be deducted 
at the quarterly settlements from what would otherwise be dne, if 
anything. The parties apparently contemplated that the commis
sions would amount to more than the advances. But the fact that 
they did· not does not alter the construction of the contract. This 
exception of the defendant must be sustained. 

We deem it unnecessary at the present time to consider the other 
questions raised by the exceptions. 

Exceptions sustained. 

STATE OF MAINE vs. s. H. MAYO. 

Hancock. Opinion October 1, H>OD. 

W,iys. Right to Use l:Jarne not .Absolute. Automob·iles .May be Restricted in Such 
Use. Constitutional Law. Class J,egislation. Police Power of the State. 

Ordinance Authorized by R:rpress Legislative .Authority. United States 
Constitution, XIV Amendment. Constitution of .Maine, Art'icle I, 

section 1. Private and Special Laws, 1903, chapter 420. 

The right to use the public streets for the purposes of travel as well as all 
personal and property rights, is not an absolute and unqualified right. It 
is subject to be limited and controlled by the sovereign authority, the 
State, whenever necessary to provide for and promote the safety, peace, 
health, morals, and general welfare of the people. To secure these and 
kindred benefits is the purpose of organized government, and to that end 
may the power of the State, called its police power, be used. 

By the exercise of the police power of the State, through legislative enact
ments, individuals may be subjected to restraints, and the enjoyment of 
personal and property rights may be limited, or even prevented, if mani~ 
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festly necessary to develop the resources of the State, improve its 
industrial conditions, and secure and advance the safety, comfort and 
prosperity of its people. 

Reasonable regulations for the safety of the people while using the public 
streets are clearly within the police power of the State, and in the exercise 
of that power the State may regulate the speed, and enact other reasonable 
rules and restrictions as to the use of automobiles upon the public streets. 

It is fundamental law that no constitutional guaranty is violated by an exer
cise of the police power of the State when manifestly necessary and tend
ing to secure general and public benefits. 

A law is not to be regarded as class legislation simply because it affects one 
class and not another, provided it affects all members of that same class 
alike, and the classification involved is founded upon a reasonable basis. 
Such a law is general and not special. 

When the legislature has constitutional authority to enact a law to promote 
the public safety, and does enact it, the expediency of its enactment is not 
to be passed upon by the court. In such case the legislature determines 
by the enactment that the law is reasonable and necessary. 

In certain sections of Maine such as Mount Desert Island and the vicinity of 
Bar Harbor, public highways have been constructed along precipitous 
mountain sides, through circuitous defiles, over deep ravines and on the 
very edges of ocean cliffs. The use on such ways of the powerful, swiftly 
moving, and dangerous automobile must necessarily endanger all who travel 
thereon, and especially those who ride in carriages drawn by horses. Pre
sumably to safeguard the people against such dangerous conditions the 
legislature decided that the ordinance in the case at bar might be made. 
It seems reasonable and expedient; but as to that the judgment of the 
legislature is conclusive. 

Where a municipal ordinance was not made under a general law authorizing 
municipalities to make reasonable regulations for the safety and welfare of 
the people, but was made under a special legislative enactment authorizing 
such ordinance, held that the legislature by its enactment had determined 
the question of the reasonableness of the proposed ordinance and its 
decision was conclusive. 

Where the town of Eden, under express legislative authority, passed an 
ordinance closing to the use of automobiles certain public streets in that 
town, held that the legislative enactment which authorized the closing 
to the use of automobiles such streets, was not repugnant to any consti
tutional provision and that the ordinance was constitutional. 

On agreed statement of facts. Judgment for the State. 
This case was reported to the Law Court for decision upon an 

"agreed statement of facts," which states the case as follows : 
"This is a criminal prosecution for breach of a town ordinance. 
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passed by authority of a special act of the Legislature of Maine. 
A. D. 1903, approved March 28th A. D. 1903, entitled 'An Act 
in regard to use of the roads in town of Eden.' Said ordinance 
having been passed at a special town meeting, legally called and 
held in Bar Harbor, town of Eden, Hancock County, Ma.ine, on 
the first day of July, A. D. 1903. 

((The respondent S. H. Mayo, was arrested on a warrant duly 
issued by the Bar Harbor Municipal Court on the 5th day of April, 
A. D. 1909, entered a plea of not guilty, was found guilty by said 
court, and sentenced to pay a fine of five dollars and costs of prose
cution, from which sentence he appealed to the Supreme Judicial 
Court for Hancock County. 

(( All the requirements of the special act and the ordinance passed 
by the town of Eden, have been complied with on the part of the 
town, by its municipal officers. The warrant was properly drawn, 
served and returned. The respondent came in over the Eagle Lake 
road, from Eagle Lake to the head of Mount Desert street, in said 
Eden, being one of the roads specified in said special act and ordi
nance, in a motor vehicle propelled by its own power, with full 
know ledge of the existence of said ordinance prohibiting the use of 
automobiles and motor vehicles on said road. 

((The Ocean Drive, Bay View Drive, from Duck Brook bridge to 
Hulls Cove bridge, the Eagle Lake roads as far as Eagle Lake and 
the Green Mountain drive, are the only entrances by land into that 
part of the town of Eden, known as the village of Bar Harbor. 
Closing the above roads make the entrance into Bar Harbor by 
motor vehicles over existing roads impossible. The said Eagle lake 
road from Eagle lake to head of Mt. Desert street is a crooked and 
hilly road." 

Chapter 420, Private and Special Laws, 1903, provides as 
follows: 

((Sec. 1. The town of Eden in the county of Hancock, at any 
legal meeting of the voters thereof may close to the use of automo
biles the following streets within its limits: Ocean Drive, Bay 
View Drive, from Duck Brook bridge to Hull's Cove bridge, the 
Eagle Lake roads as far as Eagle Lake and the Green Mountain 



Me.] STATE V. MAYO. 65 

drive. Any street so closed shall be marked at the entrance 
thereof by sign boards in large letters 'No automobiles allowed on 
this road.' 

"The term ' automobile' as used in this section applies to all 
motor vehicles propelled by power. For the violation of this act 
the town of Eden may vote at said meeting what punishment shall 
be inflicted for the violation thereof, but for the first offense, not 
over twenty-five dollars and cost of prosecution ; for the second 
offense, not over twenty-five dollars or thirty days' imprisonment, 
or both and cost of prosecution. 

''Sec. 2. This act shall take effect when approved." 
At the special town meeting held in the town of Eden, July 1, 

1903, the following votes were passed: 
''Article 1.-B. E. Whitney was elected moderator and was 

sworn by the clerk. 
"Article 2-Voted-That the following streets be closed to the 

use of automobiles in the town of Eden: Ocean Drive, Bay View 
Drive from Duck Brook bridge to Hulls Cove bridge; both Eagle 
Lake roads, as far as Eagle Lake, and the Green Mountain Drive. 

The following amendment was ·offered and carried : Any street 
so closed shall be marked at the entrance thereof by sign boards in 
large letters, 'No automobiles allowed on this road.' 

"Article 3-For the violation of the foregoing act the person so 
offending for the first offense shall be punished by fine not exceed
ing $20 and costs of prosecution ; for the second offense by a fine 
not exceeding $25 or 30 days imprisonment or both and costs of 
prosecution." 

Wiley C. Conary, County Attorney, for the State. 
Herbert L. Graham, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, CORNISH, KING, Bum, JJ. 

KING, J. The question presented is this: Is the ordinance of 
the town of Eden, passed under express legislative authority, closing 
to the use of automobiles certain public streets in said town, 
constitutional? 

VOL, CVI 5 
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The contention of the defendant is that it violates the Fourteenth 
Amendment of the constitution of the United States which declares, 
among other things, that no State shall ''deny to any person within 
its jurisdiction the equal protection of the laws," and that it also 
denies him that equality of right guaranteed under sec. 1, Art. I, 
of the Constitution of Maine, "of enjoying and defending life• and 
liberty, acquiring, possessing and protecting property, and of pur
suing and obtaining safety and happiness." 

It is an equal right of all to use the public streets for purposes of 
travel, by proper means, and with due regard for the corresponding 
rights of others ; and it is also too well recognized in judicial 
decisions to be questioned that au automobile is a legitimate means 
of conveyance on the public highways. But the right to so use the 
public streets, as well as all personal and property rights, is not an 
absolute and unqualified right. It is subject to be limited and con
trolled by the sovereign authority-the State, whenever necessary to 
provide for and promote the safety, peace, health, morals, and 
general welfare of the people. To secure these and kindred benefits 
is the purpose of organized government, and to that end may the 
power of the State, called its police power, be used. By the exer
cise of that power, through legislative enactments, individuals may 
be subjected to restraints, and the enjoyment of personal and property 
rights may be limited, or even prevented, if manifestly necessary to 
develop the resources of the State, improve its industrial conditions, 
and secure and advance the safety, comfort and prosperity of its 
people. And it is fundamental law that no constitutional guaranty 
is violated by such an exercise of the police power of the State when 
manifestly necessary and tending to secure such general and public 
benefits. Comnwnwealth v. Alger, 7 Cush. 53; Beer Co. v. 
Massachusetts, 97 U.S. 25; Stone v. Mississippi, 101 U.S. 814; 
Barbier v. Connolly, 113 U.S. 27; Tlwr7Je v. Rutland R. R. 
Co., 27 Vt. 150; Wadleigh v. Gibnan, 12 Maine, 403; Boston 
& Maine R. R. Co. v. County Com., 79 Maine, 386; State ~
Robb, 100 Maine, 180 ; Jacobson v. Massackusetts, 197 U. S. 11. 

That reasonable regulations for the safety of the people while 
using the public streets are clearly within this police power of the 
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State is too plain to admit of discussion. Such is and has been the 
law everywhere. 

Since the introduction of automobiles as vehicles of conveyance 
many cases have arisen and been decided by the courts of last resort 
in different States respecting the validity and construction of statutes 
-and ordinances regulating their use upon the public highways, and 
it has been uniformly held that the State, in the exercise of its 
police power, may regulate their speed and provide other reason
able rules and restrictions as to their use. Conimonwealth v. Boyd, 
188 Mass. 79; Cornmonwealth v. Kingsbury, L99 Mass. 542; 
Christy v. Elliott, 216 Ill. 31; People v. Schncilfor, 139 Mich. 
673; People v. Mc Williams, 8G N. Y. Supp. 357; Fletcher v. 
Dixon, (Md.) 68 Atl. Rep. 875; State v. /;;wayerty, 203 Mo. 
517. See Note and cases collected therein, Vol. 12 Ann. Cas., 
page 291. 

The defendant however objects against the validity of the ordi
nance in question here that it applies to automobiles only, and not 
to all other vehicles that use those streets. He contends that it 
''operates against a class only," and is therefore special legislation 
which the Constitution inhibits. That contention cannot prevail. 
This same o~jection to the constitutionality of statutes and ordi
nances regulating the use of automobiles, that they apply only to 
one particular class of vehicles, has been repeatedly raised in recent 
cases and as repeatedly decided to be without merit. In Bar·bier v. 
Connolly, supra, Mr. Justice FIELD, speakiug for the Supreme 
Court of the United States, said: ((Class legislation, discriminat
ing against some and favoring others, is prohibited; but legislation 
which, in carrying out a public purpose, is limited in its applica
tion, if within the sphere of its operation it affects alike all persons 
similarly situated, is not within the Amendment." In Christy v. 
Elliott, supra, wherein this same objection was made to the validity 
of legislation regulating the speed of automobiles, the Illinois 
Supreme Court said: ((Such laws as the Act here in question have 
never been regarded as class legislation simply because they effect 
one class and not another, inasmuch ag thev effect all members of 
the same class alike, ~nd the classification ~involved in the l~w is 
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founded upon a reasonable basis. 'If these laws be otherwise 
unobjectionable, all that can be required in these cases is, that they 
be general in their application to the class or locality to which they 
apply: and they are then public in character, and of their pro
priety and policy the legislature must judge.' (Cooley's Const. 
Lim.-6th ed.-497-481.)" In State v. Swagerty, 203 Mo. 
517, it is said : ~~The principal objection urged against the act is 
that it i-; a special law because it legislates only upon automobiles, 
and does not attempt to legislate upon all vehicles using the public 
highways. We are unable to concur with the defendant in this 
view. The act applies to and affects alike all members of the same 
class. It does not refer to particular persons or things 
of a class and is, therefore, a general and not a special law." 

The ordinance in question is general and uot special, for it 
applies equally to all automobiles without discrimination, wherever 
or by whomsoever owned. The streets in question are closed to all 
automobiles without any distinctions. 

The defendant further contends that this ordinance is unreason
able, and unnecessary for the public safety and welfare. 

It is to be noted, however, that the ordinance in question was 
not made under a general law authorizing municipalities to make 
reasonable regulations for the safety and welfare of the people. 

Here the legislature enacted the specific regulation that might 
be made. It determined the streets that could be closed to auto
mobiles, and it has passed upon the question whether it is reason
able and for the benefit of the people that those streets should be so 
closed. When the legislature has constitutional authority to enact 
a law, and does enact it, the expediency of its enactment is not to 
be passed upon by the court. The legislature determines if the 
law is reasonable, and will promote the public welfare, and its 
determination is conclusive. Such is the well settled law. 

"In all cases where the legislature have a constitutional authority 
to pass a law, the reasonableness of it seems to be a subject for 
their decision." Lunt's Case, 6 Maine, page 414. 

"When the legislature decides,· that an Act is reasonable and for 
the benefit of the people, as it does by making the enactment under 
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the sanction of an oath to support the constitution, that decision 
must be conclusive, if the enactment be not repugnant to any pro
vision of the constitution, and be not made colorably to effect one 
purpose under the appearance of effecting another." Moor v. 
Veaz-ie, 32 Maine, page 360. 

In Jones v. Sanjo1·d, 66 Maine, page 589, the late Chief ,Justice 
PETERS, speaking of the authority of the court to pass upon the 
question of the reasonableness of a by-law or local ordinance, said: 

''This principle does not apply, where that is done by a munici
pal corporation which is directly authorized to be done by the legis
lature. But where the power granted is a general one, the ordi
nance passed in pursuance of it, must be a reasonable exercise of the 
power or it is invalid." 

Touching the question as to what extent, if at all, the court could 
review the reasonableness of the legislation to promote the public 
welfare, Mr. Justice HARLAN, speaking for the Supreme Court of the 
United States, in Jacobson v. Massachusetts, 197 U.S. page 11, 
said: ''Upon what sound principles as to the relations existing 
between the different departments of government can the court review 
this action of the legislature? If there is any such power in the 
judiciary to review legislative action in respect of a matter affecting 

· the general -welfare, it can only be when that which the legislature 
has done comes within the rule that if a statute purporting to have 
been enacted to protect the public health, the public morals, or the 
public safety, has no real or substantial relation to those oojects, or 
is, beyond all question, a plain, palpable invasion of rights secured 
by the fundamental law, it is the duty of the courts to so adjudge, 
and thereby give effect to the Constitution." 

The right of the legislature, acting under its police power, to . 
make reasonable regulations respecting the use of automobiles on 
the public highways in order to secure the public safety is well 
settled, as we have seen. This enactment, which authorized the 
closing to the use of automobiles of the streets in question, we do 
not find to be repugnant to any constitutional provision. In making 
it the legislature decided that the regulation was necessary and 
reasonable in order to secure the public safety and welfare, and it 
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cannot be affirmed that such will not be its effect. The regulation 
is clearly within the police power of the legislature to enact, its 
manifest tendency and effect is to accomplish the purpose for which 
it was intended, and accordingly its reasonableness and expediency 
cannot be reviewed by the court. The judgment of the legislature 
in that respect is conclusive. 

If, however, the court were authorized to review that judgment 
it would be found supported in sound and convincing precedents. 

In 1848 the Supreme Court of Massachusetts, in sustaining the 
validity of an ordinance excluding omnibuses from certain streets in 
Boston, thus spoke, quite prophetically: "To take a strong case: 
Suppose the proprietor of the omnibuses from Roxbury should deem 
it expedient to propel his carriages by steam power, passing through 
Washington Street, at a rapid rate, would it not be a lawful and 
proper regulation for the mayor and aldermen to prohibit the using 
of Washington Street by vehicles propelled by steam power? We 
cannot doubt that it would." 

Sixty years after, in 1908, the same court has unhesitatingly 
decided that the legislature has the right, acting under the police 
power, to prescribe that automobiles shall not pass over certain 
streets or public ways in a city or town. Commonwealth V. Kings
bu,ry, 199 Mass. 542. We quote with approval from that case. 

"Automobiles are vehicles of great speed and power, whose 
appearance is frightful to most horses that are unaccustomed to them. 
The use of them introduces a new element of danger to ordinary 
travellers on the highways, as well as to those riding in the automo
biles. In order to protect the public great care should be exercised 
in the use of them. It seems too plain for discussion that, 

. with a view to the safety of the public, the legislature may pass 
laws regulating the speed of such machines when running upon the 
highways. The same principle is applicable to a determination by 
the legislature that there are some streets and ways on which such 
machines should not be allowed at all. In some parts of the State, 
where the.re is but little travel, public necessity and convenience 
have required the construction of ways which are steep and narrow, 
over which it might be difficult to run an automobile, and where it 
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would be very dangerous for the occupants if automobiles were used 
upon them. In such places it might be much more dangerous for 
travellers with horses and with vehicles of other kinds if automobiles 
were allowed there." 

In certain sections of our State, such for example as Mount 
Desert Island and the vicinity of Bar Harbor, public highways have 
been constructed along precipitous mountain sides, through cir
cuitous defiles, over deep ravines, and on the very edges of ocean 
cliffs. They have been so made to afford access to some of Maine's 
famous and picturesque scenery. The use on such ways of the 
powerful, swiftly moving and dangerous automobile must necessarily 
endanger all who travel thereon, and especially those who ride in 
carriages drawn by horses. Presumably to safeguard the people 
against such dangerous conditions the legislature decided that the 
ordinance in question might be made. It seems reasonable and 
expedient; but as to that the judgment of the legislature is con
clusive. 

It is the opinion of the court that the ordinance which the defend
ant admittedly violated is constitutional, and accordingly the entry 
must be, 

.ludgrnentfor the State. 
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GEORGE M. STANWOOD vs. MARY CLANCEY et als. 

Cumberland. Opinion October 1, 1909. 

Negligence. Licensee. Duty Owed to Licensee. Assumption of Risk. 

The defendants were the owners of an office building in Portland, and were 
operating a passenger elevator therein. The face of the elevator cage 
formed a part of the side of the hallway of the street entrance to the 
building. At the time the injuries complained of were received, the 
elevator had been raised, and the door in the elevator frame left open. 
The plaintiff, to accommodate a friend, was in search of a man named 
Hanscomb. He did not know where Hanscomb's office was. He stepped 
into the hallway through the main entrance of the defendant's building, 
for the purpose of making inquiries in the building, as to where it was. 
Hanscomb had no office in the building. After entering the hallway, the 
plaintiff, thii1king, as he says, that the open space in the elevator frame 
was the entrance to an office, stepped into it, and fell to the bottom of the 
well and was injured. The day was bright and sunshiny, and the door 
from the street was wide open, and was only five feet from the elevator. 

Hel<i: l. The plaintiff must be held to have been guilty of contributory 
negligence. · 

2. When the owner of a building fits it up for business uses, he impliedly 
invites all persons to come there whose coming is naturally incident to the 
business carried on there by himself or by his tenants. If the building is 
open, and there is nothing to indicate that strangers are not wanted, he 
impliedly permits and licenses persons to come there for their own con
venience, or to gratify their ~uriosity. To those invited, he owes the duty 
of exercising care in the management of the premises, so that they may 
not be injured; but to those rnerely licensed, he owes no such duty. To 
a mere licensee, he owes no duty, except that he will not wantonly injure 
him. 

3. When a licensee goes into a building, he enters at his own risk, and 
must take the building as he fl nds it. 

4. The plaintiff in the case at bar was a mere licensee in the defendants' 
building. 

On exceptions by plaintiff. Overruled. 
Action on the case to recover damages for personal InJuries sus

tained by the plaintiff caused by the alleged negligence of the 
defendants in leaving open or unguarded the door to an elevator 
in the defendants' building in Portland, and into which the plaintiff 
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stepped and fell. Plea, the general issue. At the conclusion of 
the evidence for the plaintiff, the presiding Justice ordered a non
suit and the plaintiff excepted. 

The case is stated in the opinion. 
Dennis A. Meaher, and Charles P. Mattock8, for plaintiff. 
Libby, Robinson & Ives, for defendants. 

SITTING: WHITEHOUSE, SAVAGE, CoRNisH, KING, Bmn, JJ. 

SAVAGE, J .. Case to recover for personal injuries caused by the 
defendants' alleged negligence in leaving open or unguarded the 
door to an elevator into which the plaintiff ·stepped and fell. At 
the conclusion of the evidence for the plaintiff, a nonsuit was _ 
directed, and the plaintiff excepted. . 

The facts shown, taken most favorably for the plaintiff, are these. 
The defendants were the owners of an office building on Exchange 
Street in Portland, which was occupied by their tenants. On the 
ground floor were two insurance offices, and the second and third 
floor rooms were mostly lawyers' offices. Between the two insurance 
offices was the main entrance to the building, leading into a hall
way. At the further end of the hallway were the stairs leading to 
the second and third floors. At the right of the door as one 
entered, and about five feet distant therefrom, the defendants had 
placed, and were operating, a passenger elevator. The face of the 
elevator cage formed a part of the side of the hallway. In the 
elevator well, below the level of the first floor of the building, was_ 
an electric light meter. On the day in question, a servant of the 
electric light company went to the building for the purpose of read
ing the meter. To enable him to get into the well where the meter 
was, the boy in charge of the elevator, who was the servant of the 
defendants, in operating it, run it up until the floor of the elevator 
was only.,a little lower than the top of the doorway in the elevator 
frame. The electric light man descended into the well, leaving 
open the door in the elevator frame. While things were in this 
situation, the plaintiff entered the hallway from the street, and 
thinking, as he says, that the open space in the elevator frame was 
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the entrance to an office, stepped into it and fell to the bottom of 
the well, and received serious injuries. 

The plaintiff, that morning, according to his own. version, had 
learned that a Mr. York wished to see him, and he went to the 
latter's office. He learned there that York wished to obtain some 
gravel from a pit owned by the city of South Portland, of which 
city the plaintiff was an alderman. The plaintiff refused York's 
request, but said that he knew a lawyer, whose name he thought 
was Hanscomb, who had a gravel pit 1 and he told York that he 
thought Hanscomb would be the man to see. Thereupon York 
said ''Let's see him." The plaintiff and York then started to 
ascertain where Hansc'omb's office was. The plaintiff had some
time been told that Hanscom b had an office on Exchange Street, 
but neither he nor York knew where it was. When they reached 
the entrance of the defendants' building, York said "Let's go in 
here. Any of these lawyers will tell us where he is." They went 
in, and the plaintiff stepped into the elevator well, as has been 
described. It is admitted that Hanscomb did not then have, and 
never had had, an office in the defendants' building. 

Upon these facts it is contended in support of the order of non
suit, that the plaintiff was a mere licensee upon the defendants' 
premises, and that they did not owe to him the duty of using care 
to prevent his stepping into the open elevator well, and hence that, 
as to him, at least, they were not negligent. It is also contended 
that the plaintiff himself was guilty of contributory negligence. 

We think the nonsuit was properly ordered. Upon the evidence 
the jury would not have been warranted in finding for the plaintiff. 
In such case it is the duty of the court to order a nonsuit, or direct 
a verdict for the defendant. 

In the first place, if the plaintiff was paying the slightest attention 
to the situation, it is difficult to see how he could have mistaken the 
opening into the darkness of an elevator well for the entrance to an 
office, as he testified that he supposed it was. It was a sunshiny 
day, and the door from the street was wide open, and was only five 
feet from the elevator. The merest attentive glance would have 
disclosed that the opening was not the open door of an office, and 
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should have halted the plaintiff. It is impossible to resist the con
clusion that the plaintiff was guilty of that thoughtless inattention 
which has been said to be the very essence of negligence. See 
Mc Carvell v. Sawyer, 173 Mass. 540; Hurnphreys v. Portsrnouth 
Co., 184 Mass. 422. 

But we go further. While it is the duty of the owner of a build
ing, having it in charge, to be careful in keeping it safe for all 
those who come there by his invitation, express or implied, he owes 
no such duty to those who come there for their own convenience, 
or as mere licensees. Toward a licensee, the owner owes no duty, 
except that he shall not wantonly injure him. Dixon v. Swfft, 98 
Maine, 207; Russell v. M. C. R. R. Co., 100 Maine, 408; 
Pa1rker v. Portland Publishing Co., 69 Maine, 173. It is well 
settled that when the owner of a building fits it up for business uses, 
he impliedly invites all persons to come there whose coming is 
naturally incident to the business carried on there. And if he leases 
the building, or parts of it, to tenants, he impliedly invites all per
sons to come there in connection with the business carried on by the 
tenants. At the same time, if the building is open, and there is 
nothing to indicate that strangers are not w&,nted, he impliedly 
permits and licenses persons to come there for their own convenience, 
or to gratify their curiosity. To those invited, he owes the duty 
of exercising care with reference to the management of an elevator 
operated by him, but to those merely licensed he owes no such duty. 
Plurnme1· v. Dill, 156 Mass. 426. 

"To come under an implied invitation as distinguished from mere 
license, the visitor must come for a purpose connected with the busi
ness in which the occupant is engaged, or which he permits to be 
carried on there. There must at least be some mutuality of interest 
in the subject to which the visitor's business relates, although t~e 
particular thing which is the object of the visit may not be for the 
ben·e6t (>f the occupant." Pollock on Torts, 417 ; Plummer v. 
Dill, supra. When the owner lets rooms to tenants for business 
purposes he has an interest in their being used for such • purposes ; 
and a mutuality of interest exists when a visitor goes to the rooms 
for the purpose of transacting the kinds of bu~iness for which the 
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owner let them. The tenants, doubtless, may transact any kind of 
lawful business therein that they choose, unless limited by the terms 
of the tenancy. It is so contemplated by the owner when he lets 
the rooms, and he thereby impliedly invites all persons who have 
business to transact with the tenants to go to their rooms for that 
purpose. But he does not invite persons to go there merely for 
their own convenience or curiosity. 

Now applying these rules to the case at bar, it will readily be seen 
that the plaintiff was not invited by the defendants to visit their 
building, but that he was a mere licensee. He went to the build..: 
ing to make an inquiry about a matter which concerned himself, or 
his friend York, alone. It had nothing to do with any kind of 
business in which any of the tenants or occupants were engaged, or 
for which the building was used~ or designed to be used. It was 
not used and it was not held out by the owners as being used, as 
an information bureau. See the precisely parallel case of Plummer 
v. Dill, supra. 

It may well be that the plaintiff was· not unlawfully upon the 
premises. Under the circumstances, it may be conceded that he 
was impliedly permitted to go to this building in pursuit of the 
information he desired; but he was not invited. That is the dis
tinction. As a mere licensee, he went into the building at his own 
risk, and was bound to take the premises as he found them. 
Reardon v. Thompson, 149 Mass. 267; Moffatt v. I{enny, 174 
Mass. 315; Beekler v. Daniels, 18 R. I.· 563; Dixon v. Swift, 
supra. 

In argument, the plaintiff's counsel cites and relies upon Stratton 
v. Staples, 5U Maine, 94, and Faren v. Rodfrk, 90 Maine, 276. 
But neither of these cases affords him any aid. They are both 
c~ses of implied invitation. In the former, the plaintiff, in the 
evening, went lo the defendant's building, in which were four stores, 
seeking a business interview with him. The defendant's counting 
room was in one of the stores, but the plaintiff did not know which 
one it was. In endeavoring to ascertain in which store the count
ing room was, the plaintiff walked along the platform in front of 
the stores, and fell into an insufficiently guarded roll-way, and was 
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injured. The presiding Justice, in his charge, said ttBut for all 
persons who had occasiQn to go upon the platform in order to 
enter either of the stores of the defendant on legitimate business, 
he would be liable for all damages occasioned by these erections, 
provided they were unsafe or dangerous. The next question 
is, was the plaintiff legitimately upon the sidewalk or platform? 
You have heard her statement as to her business with the defend
ant. It is unnecessary for me to allude to the testimony. It is all 
with you." After a verdict for the plaintiff, this court overruled 
the defendants' exceptions without discussion of the principles 
involved, only saying that if the charge was not as full as it ought 
to have been, the objection was waived, because counsel did not ask 
for other and more appro?riate instructions. In Faren v. Rodick, 
the plaintiff went to the defendants' building to consult profession
ally a physician who was a tenant therein, and while seeking an 
entrance, was injured by reason of certain defects in the construc
tion or maintenance of the building. The court said : tt All 
persons having occasion to visit any of the offices on the second floor 
on legitimate business with any of the defendants' tenants had an 
implied invitation from the defendants to use the common entrance 
and passageway for that purpose." 

Upon the whole case, therefore, it is clear that the plaintiff has 
no cause of action against the defendants. The exceptions to the 
order of a nonsuit must be overruled. 

Exceptions overruled. 
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WILLIAM FRANKLIN HuME vs. FoRT HALIFAX PowER CoMPANY. 

Kennebec. Opinion October 7, 1909. 

Master and Servant. Negl-igence. Duty of Master. Fellow Servant. Vice-Principal . 
. Failure of Master. to Warn Servant of Dangerous Conditions. 

The duty imposed upon a master to warn his servant of dangers attendant 
upon the place of the employment, of which the master has knowledge, 
and which are unknown to the servant, is a personal duty. The servant 
has the right to look to the master for the di:,;;clrnrge of it. If instead of 
discharging it himself the master employs another to do so then that other 
stands in the place of the master, becomes a substitute for him, a vice
principal, in respect to the discharge of that duty, and the master then 
becomes liable for the acts and the negligence of such other person in the 
premises to the same extent as if he had performed those acts and was 
guilty of the negligence personally. 

In an action on the case to recover damages for personal injuries sustained 
by the plaintiff, held that there was no error in the refusal of the presiding 
Justice to instruct the jury that the foreman of the crew in which the 
plaintiff was working was a fellow servant of the plaintiff, for in respect to 
informing the plaintiff of the dangers attendan.t upon the place where the 
foreman directed the plaintiff to work he was not his fellow servant, but a 
vice-principal of the master. 

In an action on the case to recover damages for personal injuries sustained 
by the plaintiff, held (1) that there was no reversible error in the refusal 
to give the request that, if the place in which the plaintiff MLS set at work 
was unsafe and unsuitable, it had become so through the ad of a fellow 
servant. It was unimportant how or by whom the dangerous conditions 
were created so long as they existed in fact, and the plaintiff did not know 
of them, but the defendant did, through its foreman, and was required by 
law to inform the plaintitf of them. (2) That the negligence complained 
of was not that dangerous conditions were created and existed, but that 
the plaintiff was not warned of them. 

In an action on the case to recover damages for personal injnries, the plain
tiff recovered a verdict for $3750, held that the verdict must be sustained. 

On motion and exceptions by defendant. Overruled. 
Action on the case to recover damages for personal injuries sus

tained by the plaintiff while in the employ of the defendant and 
caused by the alleged negligence of· the defendant, Plea, the 
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general issue. Verdict for plaintiff for $37 50. The defendant 
excepted to certain rulings during the trial, and also filed a general 
motion for a new trial. 

The case is stated in the opinion. 
Forre8t Goodwin, and H. E. Cook, for plaintiff. 
Charles F. Johnson, for defendant. 

SITTING: WmTEHousE, SAVAGE, SPEAR, CoRNISH, KING, Brno, JJ. 

KING, J. This case is before the Law Court on defendant's 
exceptions and motion for 'a new trial. 

In prosecuting the work of constructing a dam and power plant 
across the Sebasticook river at Winslow the defendant excavated a 
large quantity of slate rock and dirt which it deposited a short 
distance below the excavation in a pile some 12 to 15 feet high and 
extending from the shore out into the river 85 to 100 feet. Shortly 
before February 27, 1908 the defendant began removing this pile. 
At that time its top and sides were frozen, forming a thick crust 
which had to be broken down and picked in pieces to facilitate its 
being loaded on teams and barrows. Blasts with dynamite were 
made frequently to break this crust and dislodge overhanging 
portions of it. A crew of about twenty men under the charge of 
Lewis Emerson as foreman were engaged in the work. On February 
2G, 1908 the plaintiff was employed by the defendant's superin
tendent to assist in this work, and was directed to report for duty to 
the foreman. He worked the afternoon of that day near the shore 
end of the pile. The next forenoon, being stormy, he did not work, 
but joined the crew when the whistle blew after the noon hour, and 
in a few minutes thereafter, while at work with his pickaxe at the 
bottom of the slope of the pile, and at a point about two-thirds of 
the length of the pile from the shore, a large piece of this frozen 
rock and dirt fell from the top of the pile, killing one man, Mr. 
Glidden, and entirely burying the plaintiff beneath it, causing him 
the injuries for which this action is brought. 

There was a crack on the top of the pile, above the place where 

the plaintiff was working when injured, which one witness described 
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as ((from two to three inches wide" and ((probably ten feet or such 
a matter" long, and described by another witness as (( a crack 
perhaps three-fourths of an inch wide in some places" and ((fifteen 
or eighteen feet long." 

During the forenoon of the day of the accident it snowed, the 
weather being soft and warm, and as the work progressed the rock 
and dirt were worked out from under the crust leaving an overhang
ing mass at the top above the place of the accident. During that 
forenoon an attempt was made to pry off and dislodge this mass from 
the top with bars. Failing in this the (oreman decided to blast it 
off with dynamite, and during the noon hour he and Glidden drilled 
two holes up underneath the overhang, and were filling the first hole 
with dynamite when the whistle blew and the crew came out to work. 
While they were preparing to load the other hole the mass suddenly 
fell with the sad results stated. 

The plaintiff claimed that his injuries were caused by the negli
gence of the defendant in placing him at work in an unsafe place, 
and in not informing him of certain dangerous conditions known to 
the defendant, but of which he had no knowledge. 

On the other hand the defendant contended that the risk of por
tions of the frozen crust of this pile of rocks and dirt falling from 
the top to the bottom of the slope as the work progressed was a 
risk incident to and attendant upon the exercise of the plaintiff's 
employment, which he assumed by entering upon the work, and 
further that he was warned by the foreman not to work at that 
place, and that his own negligence contributed to his ir~uries. 

The exceptions are to the refusal of the presiding Justice : 
(1) To direct a verdict for the clefendant. (2) To instruct the 

jury that Emerson, the foreman, was a fellow servant of the plain
tiff and that the defendant company was not responsible for his 
negligence in the premises. (3) To instruct the jury that, if the 
place in which the plaintiff was set to work was unsafe and unsuit
able it had become so through the act of a fellow servant. 

The jury answered -in the affirmative these specific questions suq.., 
mitted to them by the presiding Justice : 
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1. Did the plaintiff exercise in the premi~es the due care required 
of him so that no negligence of his contributed to his injury? 

2. Was the nature of the danger or risk such that the plaintiff 
would not have appreciated it by the e_xercise of ordinary care to 
understand it ? 

3. Is it true that the defendant company did not warn the 
plaintiff of the danger of the work he was employed in? 

4. Was it negligence on the part of the defendant company not 
to warn the plaintiff of such danger? 

I. It is apparent that the place where the plaintiff was working 
when injured was unsafe, because of the danger of this portion of 
overhanging crust falling. Important and special· causes of that 
danger were the crack on the top of the crust, the effect of the 
attempt to pry the overhang off with bars <luring the forenoon, and 
the drilling of the holes up underneath it. Of these special causes 
of danger the plaintiff had no knowledge. It is not claimed that 
he knew of the existence of the crack. He said he did not, and 
it could not be seen from below. Neither did he know what had 
been done that forenoon in his absence, nor that the holes had been 
made. There was but little time for him to have observed and 
appreciated even the extent of the overhang resulting from the work 
of the forenoon, for the accident happened within a few minutes 
after the whistle blew. There were others of the crew working near 
him at the time of the accident, two workmen being as near him 
as they could work with pickaxes. In view of all the facts and 
circumstances, and p:rovided the plaintiff was not warned of the 
danger, it is not made manifest to the court that the jury erred in 
their answers to the first. and second questions submitted, and thus 
finding that the plaintiff was in the exercise of due care, and that 
the nature of the danger was such that he_ would not have appre
ciated it by the exercise of due care. 

II. The important question of fact in the case, and which was 
sharply contested, was whether the plaintiff was warned of the danger. 
The foreman claimed that he was ; that when the crew, including 
the plaintiff, came out to work he directed them to work over near 
the shore, and that, a few minutes later, finding the plaintiff and 
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another workman back at the place where plaintiff was hurt, he 
sent them over with the others, putting his hand on the plaintiff's 
shoulder with some show of force, and there was some testimony 
tending to corroborate the foreman. The plaintiff denied all this 
and claimed that he was not warned of danger by any one, and 
that the foreman directed him to work at this particular place. 
There was testimony from two other workmen tending to corrobo
rate the plaintiff. This question of fact was for the jury to deter
mme. It was particular! y called to their attention by the third 
special question submitted to them. Their answer shows that they 
did not overlook it. They saw the witnesses, and it was for them 
to judge of thei1; credibility and the weight to be given to their 
testimony. They decided in the plaintiff's favor, and it does not 
appear to this court that their decision was so unmistakably wrong 
that it must be set aside. 

III. Was it negligence on the part of the defendant company 
not to warn the plaintiff of the special and peculiar dangers that 
then were attendant upon the place where the plaintiff was set at 
work? The jury found that it was, and we think that finding is 
justified in fact and in law. 

It is too well settled now to admit of discussion that one of the 
duties which an employer of labor assumes towards his employee 
is to exercise reasonable care and diligence to provide a reasonably 
safe place at which the employee is to work. And, moreover, the 
law implies that the discharge of this duty requires the master to 
notify his servant of any and all. special risks and dangers of the 
employment, and of all dangerous conditions attendant upon the 
place of the exercise of the employment, of which the master has 
knowledge, or by the exercise of reasonable care would have knowl
edge, and which are unknown to the servant and would not be 
known and appreciated by him if in the exercise of reasonable care 
on his part. 

This duty thus imposed upon the master is personal. The servant 
has the right to look to him for the discharge of it. If, instead of 
discharging it himself, the master employs some other person to do 
it for him, then such other person stands in the place of the master, 
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and becomes a substitute for him - a vice-principal -in respect to 
the discharge of that duty, and the master then becomes liable for 
the acts and the negligence of such other person in the premises to 
the same extent as if he had performed those acts and was guilty of 
the negligence personally. We need only cite the quite recent case 
of Welch v. Bath Iron Works, 98 Maine, 361. But see the recent 
case of Manuel v. Mayor, etc., qf City of Cumberland, 73 Atl. 
Rep. p. 709, and case there cited. 

From the evid~nce, and special findings of the jury, in this case 
we think it must be accepted by the court as established in fact that 
the defendant, acting by its foreman, set the plaintiff at work in 
the place where he was injured ; that that place was then attended 
with certain risks of danger which the plaintiff did not know, and 
would not have known and appreciated by the exercise of reasonable 
care on his part, but the knowledge of which was essential to the 
plaintiff's safety; and that the defendant's foreman when he set the 
plaintiff at work in that place knew of those risks of danger and 
neglected to notify the · plaintiff of them. 

It follows then, from an application of those principles of law 
above referred to, that this neglect of the foreman to notify the 
plaintiff of those risks of danger is in law the neglect of the 
defendant. It had entrusted to its foreman the duty of placing the 
defendant in a reasonably safe place to work, the discharge of which 
duty, under the facts established in this case, involved the necessity 
of informing the plaintiff of the risks of danger attending the work 
in that place which the foreman knew. In the discharge of that 
personal duty of the defendant the foreman became its substitute, 
and stood in its place, and his negligence was the negligence of the 
defendant. The first exception and motion, presenting as they do 
the same question in effect, must, therefore, be overruled . 

. IV. It follows from what has been said above that there was no 
error in the refusal of the presiding Justice to instruct the jury that 
the foreman was a fellow-servant of the plaintiff and that the 
defendant was not responsible for his negligence in the premises. 

In respect to the negligence here complained of, the failure to 
inform the plaintiff of the risks of danger attendant upon the place 



84 HUME V. POWER COMPANY. [lOG 

where he was set at work-for, the foreman was not a fellow-servant 
of the plaintiff, but a substitute for the defendant, a vice-principal, 
for whose negligence tl'ie defendant was responsible. 

V. Lastly, there was no reversible error in the refusal to instruct 
the jury that, if the place in which the plaintiff was set at work was 
unsafe and unsuitable, it became so through the act of a fellow 
servant. As a statement of fact that may be true in whole or in 
part, but it is of no consequence in the determination of the rights 
of the parties here. The negligence relied upon in this suit is the 
failure of defendant to inform the plaintiff of risks of danger attend
ing his working in the place where he was set at work. It is unim
portant how or by whom those risks were created, so long as they 
existed in fact, and the plaintiff was ~ntitled by law to be notified 
of them by the defendant. The plaintiff does not here claim that 
the foreman was not his fellow servant so far as he may have 
personally acted with his own hands in working out the rocks and 
dirt from under the overhang, or in working upon it to dislodge it, 
or in drilling the holes up underneath it. None of those acts were 
necessarily negligent acts; so far as anythi1~g appears here to the 
contrary they may have been perfectly proper and necessary acts in 
the prosecution of the common work of removing the pile of rocks 
and dirt. The plaintiff's case is predicated, not upon the proposi
tion that the foreman did cause, or assist in causing, the dangerous 
conditions which rendered the place where he was set at work unsafe, 
but upon the alleged claim that the defendant delegated to its fore
man the discharge of a personal duty, which it owed to him, to 
inform him of those dangerous conditions, and that the foreman was 
negligent in the discharge of it. 

It is not contended in argument before this court that the 
damages awarded by the jury to the plaintiff for his inju-ries are 
excessive. Accordingly the entry will be, 

Exceptions and rnotions overr·nled. 
Judgment on tlie verdict. 
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ELIJAH T. PoND 'l,s. CARROLL S. DouGLAss et als. 

Piscataquis. Opinion October 8, 1909. 

Deeds. Reservations. Reverter. Determinable Fee. Title. Revised Stat11tes, 
chapter 75, section 1; chapter 106, section 24. 

The estate known in law as a base, determinable or qualified fee with the 
possibility of a reverter is recognized in Maine and is descendible. 

Where one grants a base or determinable fee since what is left. in him is only 
a right to defeat the estate so granted upon the happening of a con
tingency, there is no reversion in him, i. e., he has no future vested estate 
in fee; only what is called a naked possibility of reverter, which is inca
pable of alienation or devise although it descends to his heirs. 

The possibility of reverter denotes no estate but only the possibility to have 
the estate at a future time. One kind of such possibility is that a common 
law fee other than a fee simple may revert to the grantor by the natural 
termination of the fee. The possibility of reversion expectant on such an 
estate is left in the person who limits it and in the meantime the whole 
estate is in the grantee or owner subject only to this possibility of reverter 
in the grantor. The grantee has an estate which may continue forever 
though there is a contingency which when it happens will determine the 
estate. This contingency cannot with propriety be called a condition. It 
is a part of the limitation and the estate may be termed a fee. 

A naked possibility of a reverter of a title to land does not denote an estate 
or any present legal interest in it, and gives no right of entry into it. It 
is not an existing right of reversion but a bare possibility which is 
uncertain. 

The statutes of Maine contain no express provision relating to the convey
ance of the possibility of a reverter of the title to real estate. 

Revised Statutes, chapter 75, section 1, providing that "a person owning 
real estate and having a right of entry into it, whether seized of it or not, 
may convey it or all his interest in it by a deed," etc., has never been held 
by the court of Maine to include a mere possibility of a reverter. 

On April 4, 1834, Jesse Washburn conveyed to his son Peleg Washburn, his 
homestead farm by warranty deed containing the following clauses, 
namely : '' Excepting . one half acre reserved for a ' free meet
ing house' said farm now containing about one hundred acres 
Note, should the proprietors of said meeting house take less then half an 
acre of land for the use of said meeting house, or should the land revert 
back by reason of non-occupation for that purpose, then the land shall be 
considered to belong to the farm and shall pass with it to the said Peleg." 
On April 8, 1834, ,Jesse Washburn conveyed the reserved land to the pro-
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prietors of the meetin~ house by warranty deed with the following 
habendum. "To have and to hold the same to the said proprietors, their 
heirs and· assigns to their use and benefit so long as said lot shall be 
occupied for a meeting house or house of public worship." On the 22nd 
day of April, 1835, Peleg Washburn conveyed back to Jesse Washburn the 
homestead farm conveyed to him the year before by warranty <leed 
"excepting one half acre reserved for a free meeting house. Prior to May 
4, 1890, the meeting house lot ceased to be occupied for a meeting house 
or house of public worship. 

Held: That the possibility of reverter of the title to the meeting house lot 
was not transferred by the deed from Jesse Washburn to Peleg Washburn, 
but remained in Jesse Washburn after his deed to the proprietors of the 
meeting house, and when after his death the qualified fee was terminated 
by the cessation of the occupancy of the lot for a house of public worship, 
the reversion descended to those who were the heirs of Jesse Washburn at 
the time of his death. 

On report. Judgment for plaintiff. 
Writ of entry ''brought by the plaintiff against the defendants 

wherein the plaintiff demands five-eighths in common and undivided 
of certain real estate in the village of Guilford," Piscataquis 
County. 

Plea, the general issue, with written claim for betterments as 
provided by Revised Statutes, chapter 106, section 24. 

At the conclusion of the evidence, the case was reported to the 
Law Court for decision, with the following stipulation: "If the 
plaintiff is not entitled to recover, judgment shall be rendered for 
defendant ; if the plaintiff is entitled to recover, the case shall be 
remanded to nisi prius, for assessment by commissioners already 
agreed upon by the parties, of defendant's compensation for build
ings and improvements under the provisions of R. S., chapter 106, 
section 24." 

The case is stated in the opinion. 
J. S. Williarns, and J,Varren C. Pkilbrook, for plaintiff. 
Hudson & .l-Iudson, for defendants. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, CORNISH, 
KING, JJ. 

W HITEHousE, J. This is a writ of entry brought by the plain
tiff to recover five-eighths of a small parcel of land which was for 
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many years occupied as the site for a meeting house in Guilford, and 
prior to April 4, 1834, constituted a part of the homestead farm 
of Jesse Wash burn. The plaintiff derived title through interme
diate conveyances from some of the heirs of Jesse Washburn, who 
died prior to January 1, 1865. But it is not in controversy that 
the plaintiff holds conveyances covering twenty-one fortieths of the 
lot. 

On April 4, 1834, Jesse Washburn conveyed to his son Peleg, 
his homestead farm by warranty deed containing the following 
clauses, namely : '' Excepting . one half acre reserved 
for a ' free meeting house ' said farm now containing about one 
hundred acres. Note, should the proprietors of said 
meeting house take less than half an acre of land for the use of 
said meeting house, or should the land revert back by reason of 
non-occupation for that purpose, then the land shall be considered 
to belong to the farm and shall pass with it to the said Peleg." 

It appears that prior to the execution of this deed Jesse Wash
burn had contracted to sell to the proprietors of the Guilford free 
meeting house, a lot of land on which to build a church. On 
April 8, 1834, he conveyed the lot to the proprietors of the meet
ing house by warranty deed with the following habe~dum. "To 
have and to hold the same to the said proprietors, their heirs and 
assigns to their use and benefit so long as said lot shall be occupied 
for a meeting house or house of public worship." It appears that 
the church was soon after erected upon that site but that the lot 
ceased to be occupied for a meeting house or house of public 
worship" prior to May 4, 1890. On the 22nd day of April, 1835, 
Peleg Washburn conveyed back to his father ,Jesse Wash burn the 
homestead farm conveyed to him the year before by warranty deed 
"excepting one half acre reserved for a free meeting house." ,, 

It is contended in behalf of the plaintiff that the deed from Jesse 
Wash burn to the proprietors of the meeting house conveyed a 
qualified, base or determinable fee to the church society with only 
the naked possibility of reverter to the grantor Jesse Wash burn but 
that such a mere possibility of reverter was incapable of alienation 
or devise, although it would descend to his heirs. It is accordingly 
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claimed in the first place that the deed from Jesse Wash burn to 
Peleg· of April 4, 1834 was not operative to convey such an interest 
as this possibility of reverter, and when the lot ceased to be occupied 
for church purposes the title descended to the heirs of the grantor 
Jesse Wash burn. 

It is further contended that even if such a possibility of reverter 
had been the subject of assignment or conveyance by deed, that the 
terms of the note contained in the deed from Jesse to Peleg 
Washburn, are not apt and sufficient to operate as a present con
veyance of the interest to Peleg but only as a personal covenant 
between the parties that if the title to the lot should revert while 
Peleg held the homestead it should, in the language of the note, 
''be considered to belong to the farm." Finally it is contended that 
if the possibility of reverter was conveyed by Jesse to Peleg, it was 
re-conveyed by Peleg to Jesse by his deed of April, 183D, and that 
it was vested in Jesse at the time of his death. On the other hand 
it is contended in behalf of the defendants that this reversionary 
interest was conveyed by ,Jesse Wash burn to Peleg by the deed 
of April 4, 1834 and that by reason of the omission in Peleg's deed 
to his father of the note found in the deed of the latter to Peleg, 
this alleged reversionary interest was not re-conveyed to Jesse 
Washburn. Peleg's deed to his father contains only the exception 
of this half acre which had already been conveyed to the proprietors 
of the meeting house. It is accordingly claimed that when the lot 
ceased to be occupied for a meeting house or house of public 
worship, the title thereto vested in Peleg Wash burn and the defend
ants hold title to the entire lot by virtue of conveyanc~s from him. 

The estate known in law as a base, determinable or qualified fee 
with the possibility of a reverter is recognized in this State and 
Massachusetts and is descendible. Moulton v. Trafton, 6-4 Maine, 
218; Farnsworth v. Perry, 83 Maine, 447; First Univ. Soc. v. 
Boland, 155 Mass. 171. 

By his deed conveying this lot to the proprietors of the free meet
ing house ''to their use and benefit so long as said lot shall be 
occupied for a meeting house or house of public worship" Jesse 
Washburn conveyed to the Society a qualified fee determinable on 
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the cessation of the use of the lot for church purposes and retained 
in himself a mere possibility of reverter. ''Where one grants a base 
or determinable fee since what is left in him is only a right to defeat 
the estate so granted upon the happening of a contingency, there is 
no reversion in him, that is he has no future vested estate in fee; 
only what is called a naked possibility of reverter, which is incapa
ble of alienation or devise although it descends to his heirs." 
Tiedeman Real Prop. (3d Ed.) sec. 291. So in Challis on Law 
of real property, page 63, the author says: "Possibility of reverter 
denotes no estate but as the name implies only the possibility to h~ve 
the estate at a future time. Of such possibilities there are several 
kinds of which two are usually denominated by the term now under 
consideration : 

(1) The possibility that a common law fee may return to the 
grantor by breach of a condition subject to which it was granted ; 
and (2) the possibility that a common law fee other than a fee 
simple may revert to the grantor by the natural termination of the 
fee." The possibility of reversion expectant on such an estate is 
left in the person who limits it and ''in the meantime the whole 
estate is in the grantee or owner subject only to this possibility of 
reverter in the grantor. The grantee has an estate which may con
tinue forever though there is a contingency which when it happens 
will determine the estate. This contingency cannot with propriety 
be called a condition. It is a part of the limitation and the estate 
may be termed a fee." 1 Preston on Estates, 484; See also Gray 
on Rule v. Perpetitity, sec. 13, 2 Washburn on Real Property, 
4th Ed. sec. 390. In accordance with this rule of the common 
law was the recent decision in North, v. Graham, 235 Ill. 178, 
(1908), 85 No. East 267, in which the facts were strikingly analo
gous to those in the case at bar. In that case a deed of the lot in 
question was made to the trustees of a Methodist Church containing 
this provision : ''Said tract of land above described to revert to 
the party of the first part whenever it ceases to be occtipied for a 
meeting house or church." It was held in an elaborate opinion 
that the estate taken by the church was a determinable or qualified 
fee; that the grantor retained no future vested estate in fee nor 



90 POND V. DOUGLASS. [106 

reversion, but merely a naked possibility of reverter which was 
incapable of alienation or devise though it might descend to · his 
heirs; and that as the grantor of this qualified fee died possessed 
of the possibility of reverter before the termination of the fee his 
interest descended to those who were his heirs at law at the time of 
his decease and not to those who were his heirs at the termination 
of the qualified fee; citing Presbyter,ian Church v. Venable, 159 
Ill. 215, (42 No. East. 836); Harrison v. Weatherby, 180 Ill. 
418. (54 N. E. 237); Nicoll v. N. Y. & Erie R. R. Co., 12 
N. Y. 121. 

Indeed it is not controverted by the counsel for the defendants 
that this rule of the common law laid down by all the textwriters 
and recognized and enforced by the Illinois court in the very late 
decision above cited of North v. Graharn, is the law of this State 
unless it has been abrogated by our legislature. But our statutes 
contain no express provision relating to the conveyance of such a 
possible interest in real estate, and the most comprehensive provi
sion respecting conveyances by deed is found in R. S., chapter 7 5, 
section 1, which declares that '' a person owning real estate and 
having a right of entry into it, whether seized of it or not, may 
convey it, or all his interest in it by a deed" &c. But a naked pos
sibility of a reverter of a title to land does not denote an estate or 
any present legal interest in it, and obviously gives no right of 
entry into it. It is not an existing right of reversion but a bare 
possibility which is uncertain. The provision above quoted is a 
condensed revision of the statute as it existed in 1834, and it has 
never been held by our court to include a mere possibility of a 
reverter. The statutes of Illinois, contain more extended and 
explicit innovations than our own upon the rules of the common 
law respecting conveyances by deed, including interests in lands of 
which the grantor is not in rossession, but they were not construed 
by the court to em brace the possibility of a reverter in North V. 

Graharn, supra; nor has any authority been brought to the atten
tion of the court in which equivalent terms in other statutes have 
been so construed. If it be deemed advisable to make such a possi
bility of an interest the subject of 9 conveyance by deed, it is the 
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province of the legislature to so provide by ~an appropriate amend
ment to our statute. 

In the case at bar, the possibility of reverter of the title to the lot 
in question was not transferred by the deed from Jesse to Peleg 
Washburn, but remained in the former after his deed to the Pro
prietors of the Meeting House; and when after his death the quali
fied fee thereby conveyed was terminated by the cessation of the 
occupancy of the lot for a house of public worship, the reversion 
descended to those who were the heirs of Jesse Wash burn at the time 
of his decease. As hereinbefore stated the plaintiff acquired title 
by deeds from these heirs of twenty-one fortieths of the lot, and 
judgment must accordingly be rendered for the plaintiff for twenty
one fortieths; but in pursuance of the stipulation in the report the 
case is remanded to the trial term for assessment by commissioners 
already agreed upon by the parties, of the defendants' compensation 
for buildings and improvements under the provisions of R. S., 
chapter 106, section 24. 

Judgment for the plaintiff for twenty-one 
fortieths cif the lot described in the writ. 

Case remanded as stated in the opinion. 
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CHARLES S. HuTCHINS vs. HERBERT BLAISDELL, and certain lumber. 

Androscoggin. Opinion October 9, 1909. 

Logs and Lumber. Liens. Statutes. Rule of Constructfon. Amendment. Revised 
Statutes, 188.1, chapter 91, sect,ion 38; 1903, chapter 93, sectfon 46. 

The safe rule for the interpretation of Revised Statutes, chapter 93, section 
46, inasmuch as it gives protection to one of the parties but compels the 
other to pay a debt which he had no voice in contracting, is to neither 
extend nor restrict its operation beyond the fair meaning of the words 
used, and to give such a construction as the language naturally imports. 

Under Revised Statutes, chapter 93, section 46, which gives a lien for cutting, 
hauling, rafting and driving Jogs or lumber, no lien is created for" sticking" 
which is not a necessary incident of hauling but a distinct and independent 
branch of work requiring experience and skill in order to accomplish the 
best results. 

Where in an action of assumpsit to enforce a lien for" hauHng 158;221 feet of 
lumber at 60c. per M., $9.J:.93,'' the plaintiff testified that his contract 
covered both "hauling" aud "sticking," and the presiding Justice ruled 
that there was no lien and denied a motion to amend the writ so as to 
cover a claim for "hauling" only, Held: That the plain purpose of the 
proposed amendment was to reduce the price so as to cover the hauling 
only, and to this the plaintiff was entitled, and the amendment should 
have been allowed. Whether or not the price charged could be appor
tioned between hauling and sticking was a matter of evidence. If the 
evidence was sufficient to make the separation, a lieu wouhl be established 
for the amount proven for the hauling, otherwise the plaintiff would fail. 

Bondur v. LeBourne, 79 Mnine, 21, distinguished. 

On exceptions by plaintiff. Sustained. 
Assumpsit upon an account annexed to enforce a statutory lien 

for labor performed for the defendant upon certain lumber. During 
the trial the presiding Justice ruled that under the evidence the 
plaintiff had no lien and also denied the motion of the plaintiff to 
amend his writ, and to these rulings the plaintiff excepted. 

The case is stated in the opinion. 
A. L. I~avanagh, for plaintiff. 
George C. Wing, and F. 0. Purington, for owner of lumber. 
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SITTING: WHITEHOUSE, PEABODY, SPEAR, Co1rn1sH, K1NG, BmD, JJ. 

Co1tNISH, J. Action of assumpsit in which the plaintiff seeks- to 
enforce a statutory lien for labor performed for the defendant, upon 
lumber, under the following account annexed: ((To hauling 
158,221 feet of lumber at 60c per M. $94.93." R. S., ch. 93, 
sec. 46, under which this lien is claimed provides: ((Whoever 
labors at cutting, hauling, rafting or driving logs or lumber . 
has a lien on the logs and lumber for the amount due for his 
personal services and the services performed by his team." The 
,account annexed comes within this provision, but the plaintiff him
self testified that under his contract with Blaisdell he agreed to 
((haul and stick" the lumber for 60c. per thousand and that in fact 
he did haul it from the mill about 200 yards into a clearing and 
there ((stuck" it. The presiding Justice ruled that inasmuch as the 
labor included '(sticking" there was no lien. The plaintiff there
upon moved to amend his writ so as to establish a claim for haul
ing only. This motion was denied on the ground that the price 
for hauling and sticking could not be apportioned. The case is 
before this court on plaintiff's exceptions to both rulings. 

1. Does the statute give a lien for sticking lumber? We think 
not. The evidence is barren of any explanation of the term but it 
is familiar knowledge that it is the process of placing thin strips of 
wood between layers of boards or tim her in order to secure a proper 
circulation of air and the consequent seasoning of the lumber 
without warping or decay. It is not a necessary incident of hauling, 
hut a distinct and independent branch of work that requires 
experience and skill in order to accomplish the best results. The 
work must be carefully done and requires time, for lumber improperly 
stuck may be greatly damaged. One crew may be and often is 
hired to haul and another to stick. A man may be competent to do 
the one but incompetent to do the other. A contract to haul would 
include loading and unloading but would not be construed to include 
sticking, because not all lumber is required to be stuck, and a con
tract to haul and stick would not be fulfilled by simply hauling and 
unloading in piles. The legislature might well have provided a 
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lien for such work but it has not yet done so, and the court cannot 
create it. The case of Bondur v. LeBourne, 79 Maine, 21, relied 
upon by the plaintiff is readily distinguishable in its facts from the 
case at bar, but rested upon the same legal principle adopted here. 

The claim in that case was for cutting, peeling. and piling poplar 
lumber for pulp. The court granted the lien on the express ground 
that the evidence showed that the additional work was a necessary 
incident of the cutting. The court say: 

((To be sure, the contract was specific in terms to prevent any 
misunderstanding, and included 'peeling and piling,' as well as 
'cutting,' which term alone is mentioned in R. S., c. 91, sec. 38, 
as being the foundation of a lien. But it was poplar, cut into logs 
of four feet in length, for the particular purpose of being manufac
tured into pulp. Moreover, the evidence is that it must be 'peeled' 
before it can be thus manufactured, not as in the case of hemlock 
because the bark is of any value but in order to fit it for manufac
ture, and which is as essential as cutting, and, as one of the 
witnesses testifies, 'peeling is an incident and necessary to it as 
pulp lumber.' Of course, it must be 'piled' by the chopper, who 
cuts it by the cord, in order that his surveyor might ascertain the 
quantity and thereby furnish him the means of knowing how much 
he was entitled to under the contract which was to be $1. 25 per 
cord." 

In the case at bar the lien is denied on the ground that the addi
tional work was not a necessary incident of the hauling. 

The plaintiff asks for a liberal, the defendant for a strict interpre
tation of the statute but the safer way lies in the middle course, such 
a construction as the language fairly imports. In answer to the 
same suggestions made in Blancliarcl v. Rwilway Co., 87 Maine, 
241 , in regard to the construction of a similar statute, providing a 
laborer)s lien, this court defines its position in these words: 

((It may not be out of place to add that the statute under con
sideration is not strictly remedial; that while it confers benefits it 
also imposes burdens; that while it gives protection to one of the 
pa:rties it compels the other party to pay a debt which he had no 
voice in contractiug. The correct rule for the interpretation of such 
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a statute is to neither extend nor restrict its operation beyond the 
fair meaning of the words used. To forcibly extend its operation 
would be unfair to one of the parties. To forcibly restrict its 
operation would be unfair to the other party." 

This rule was reiterated in Meands v. Parl·, 95 Maine, 527. 
Adopting this rule as a guide we are forced to conclude that labor 
performed in "sticking" lumber is not within the protection of the 
statute, and on this point the ruling was correct. 

2. The plaintiff's motion to amend we think should have been 
allowed. The bill of exceptions states that the plaintiff's motion 
was to strike out the non-lien item of ''sticking." This is not 
technically accurate. ''Sticking" was not mentioned in the declara
tion or account, but simply "hauling." However, the plain inten
tion of the amendment was to reduce the price so as to cover the 
hauling only, as is shown by the grou!1d of the court's refusal to 
allow the amendment which was that "the price for hauling and 
sticking could not be apportioned." 

Whether or not the price could be apportioned was a matter of 
proof and not of pleading, and could be determined only by evidence. 
It is in every such case a question of fact. We see no inherent 
difficulty in the proposition. Men familiar with the business could 
readily give their judgment of the proportion of the 60 cents on a 
200 yard haul that should be applied to the hauling and the propor
tion to the sticking. If the jury or court should decide that the ratio 
for instance were two-thirds and one-third, then the plaintiff is 
entitled to a lien on the lumber to the amount of 40 cents per 
thousand. A laborer should not be deprived of his lien for services 
rendered in one class of work simply because he also rendered services 
in another for which there is no lien. The latter does not ipso facto 
destroy the former. To make such apportionment is in effect like 
having two items in this account, one for hauling at forty cents and 
the other for sticking at twenty cents per thousand. The plaintiff 
would then unquestionably have the right to amend by striking out 
the non-lien item. Spofford v. True, 33 Maine, 283; Deering v. 
Lord, 45 Maine, 293; Sands v. Sands, 74 Maine, 239. It should 
make no difference whether the non-lien charge is separate or is 



HUTCHINS V. BLAISDELL. [106 

combined with the lien charge. If evidence can separate it, the 
plaintiff should not be deprived of his lien. This was done in 
Bondur· v. LeBourne, supra, where the word ''peeling" was stricken 
out. It is true that in merging lien and non-lien clauses in one 
judgment, a plaintiff is held to have waived his lien, because it is 
impossible to then make a separation. Larnbard v. Pike, 33 
Maine, 141; Coburn v. Ke1·swell, 35 Maine, 126; TarHJard v. 
Buckrnore, 42 Maine, 77 ; Bank v. Redman, 57 Maine, 405. 
To avoid obtaining such a non-enforceable judgment was the object 
of the plaintiff's request. 

It is also true that when the evidence in a given case shows that 
the laborer has so intermixed and interwoven the lien and the non
lien services that it is utterly impossible for the court to make any 
such distinction between the two kinds as would authorize a lien for 
judgment for any definite amount, the lien fails. Balcer v. Fessen
den, 71 Maine, 292; Kelley v. Kelley, 77 Maine, 135. It remains, 
however, a matter of proof and the plaintiff should be given the 
opportunity to introduce evidence on that point. If the evidence is 
sufficient to make the separation a lien is established for the amount 
proven, otherwise he fails. The object of the proposed amendment 
was to enable the plaintiff to exercise this right and its rejection as 
a matter of law was subject to exception. /Iayford v. Evm·ett, 
68 Maine, 505. 

On the second point therefore, the entry must be, 
Except-ions sustained. 
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RuTH F. BROWN et als. vs. CHARLES 0. DICKEY. 

Waldo. Opinion October 19, 190D. 

Easements. Deeds. Lease in Perpetuam. Words of Inheritance. Dedication. 
Plan. Evidence. 

An easement is created by (1) express or implied grant; (2) reservation or 
exception in the deed of conveyance, (3) prescription, (4) statutory pro
ceedings, (5) estoppel. 

An implied grant of an easement in favor of a grantee arises from circum
stances where at the time of the conveyance the grantor was the owner of 
land constituting both the dominant and servient estates. 

Two classes of easements are recognized, one called quasi easements which 
are existing conditions in the land retained the continuance of which 
would be so clearly beneficial to the land conveyed that they would be 
presumed to be intended. These easements must be such as are apparent 
in the sense of being indicated by objects which are necessarily seen or 
would be ordinarily observable by persons familiar with the premises. 

The other class of easements by implied grant is where the grantor's convey
ance describing the land as bounded by a street, passage-way or an exist
ing park which at the time belonged to the grantor has the effect of vest
ing an easement of right of way or of light and air in the grantee by 
estoppel. 

It is a well settled rule of the common law of Maine and Massachusetts that 
a written instrument without a seal is not a deed and caunot convey land 
in fee. 

The word "heirs" is essential in a deed of conveyance to create an estate in 
fee. 

Dedication is the intended appropriation of land by the owner for some 
proper public use, reserving to himself no rights inconsistent with the full 
exercise and enjoyment of such use. 

Held: That certain vacant lots as marked on the plan of a park system did 
not imply dedication. 

Where the plaintiffs claimed that a certain vacant lot had been dedicated to 
the use of the public, held that the plaintiffs had failed to sustain the burden 
of proof resting upon them to show by acts and declarations of the owner 
a clear and unequivocal intention to so dedicate the vacant lot. 

Where the plaintiffs who were the widow and heirs of one J. Warren Brown, 
deceased intestate, brought an action to recover damages by reason of the 
erection of a building by the defendant on a vacant lot of land adjacent 
to the land and dwelling house thereon possessed by the plaintiffs, and in 
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which said vacant lot the plaintiffs claimed an easement for its free and 
unobstructed use in connection with their house and land "for the 
purpose of light, air, view, passing over the same," etc., and it appeared 
that the plaintiffs as widow and heirs of said J. Warren Brown were hold
ing the land occupied by them under a lease in perpetuam, not under seal, 
given to said J. Warren Brown and "his successors or assigns," and which 
contained no words of inheritance, held (l) that no estate of inheritance 
was conveyed to said J. Warren Brown by the lease; (2) that the plaintiffs 
as widow and heirs of said J. Warren Brown had no title under the leai-;e 
to the land occupied by them, and therefore had no right of action for the 
obstruction of any easements in land servient thereto. 

On report. Judgment for defendant. 
Action on the case to recover damages for the obstruction of an 

alleged easement claimed by the plaintiffs. Plea, the general issue. 
After the evidence had been taken out at the trial the case was 
reported to the Law Court for decision, damages to be assessed 
at $10.00 if judgment was for the plaintiffs. 

The case is stated in the opinion. 
Dunton & Morse, for plaintiffs. 
Mayo & Snare, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, CORNISH, KING, 

Bmn, JJ. 

PEABODY, J. This is an action on the case brought by the plain
tiffs to recover damages by reason of the erection by the defendant 
of a building on the lot of land in Northport, Maine, fifteen feet in 
width and sixty feet in length, adjacent to and northerly of a lot of 
land and dwelling house thereon, possessed by the plaintiffs, in 
which lot the plaintiffs allege they have an easement for its free and 
unobstructed use in connection with their house and lot ~~for the 
purpose of light, air, view, passing over the same, preventing the 
erection of other buildings within fifteen feet at least of their house 
aforesaid, and for any other purpose or purposes which might 
enhance the value of their said house and lot and render it more 
desirable and enjoyable as a summer home." 

The case is on report. 
The plaintiffs are the widow and heirs of J. Warren Brown, who 

died intestate in 1892, through whom their title is derived. 
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On April 10, 1882, Hiram Ruggles, as Treasurer of the North
port Wesleyan Grove Campmeeting Association, gave to said 
J. Warren Brown, his s~ccessors or assigns, a lease in perpetuam 
of lot No. 303 as per the plan of land of the Association made by 
R. B. Miller, surveyor, bounded as follows: 

((Beginning on the easterly side of 'Bay View Park' at the 
corner of the vacant lot, thence southerly on 'Bay View Park' 
twenty-five feet to a vacant lot, thence easterly on said vacant lot 
60 feet, more or less, to land of Frank Knowlton, thence northerly 
by said Knowlton 's land twenty-five feet to a vacant lot, thence 
westerly by said vacant lot, sixty feet, more or less, to the place of 
beginning. Intending hereby to convey to said Brown, lot No. 
303 as per plan of said R. B. Miller." 

This lease was not under seal and was not recorded. 
The plan was of a parcel of land purchased by the Association for 

an addition to its campground, on which was delineated a tier of lots 
containing the strip of land in controversy in thi~ case, consisting of 
lots alternately twenty-five and fifteen feet in width by sixty feet 
in length, and marked on said plan the twenty-five foot lots by 
numbers and the fifteen foot lots by the size ((15 x 60" respectively, 
and a park marked ((Bay View Park" on which the lots fronted. 

The defendant admits the erection of the building on a portion of 
the fifteen foot lot adjacent to lot No. 30:3, but claims that he has 
title thereto in fee under a warranty deed of Isaac H. W. Wharff 
dated July 19, 1906, whose title was under a warranty deed of the 
Northport Wesleyan Grove Campmeeting Association, dated Septem
ber 14, 1904, said land being described in said deed as follows: 

((Beginning at northerly corner of lot 302, thence westerly on line 
of Park forty ( 40) ft. to lot 303; thence on line of lot 303 southerly 
sixty (60) feet more or less to land of one Knowlton, thence easterly 
on said Knowlton 's line forty ( 40) ft. to easterly corner of lot 302 ; 
,thence northerly on easterly line of lot 302 sixty (60) ft. to place of 
beginning." 

These deeds were duly recorded. 
The lot on which the defendant erected the structure is mentioned 

in the lease to J. Warren Brown only as a boundary of the demised 
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lot, but the plaintiffs rely up01~ the legal status of the fifteen foot 
strips of land in reference to the holders of the twenty-five foot lots 
who acquired title after the Northport Wesleyan Grove Camprneet~ 
ing Association had plotted land, showing upou a plan the .small 
lots marked thereon '' 15 x 60," designated in the leases "vacant lots'' 
and mentioned in the records of the Campmeeting Association as 
''spaces," and they claim that they have an easement in this lot 
as appurtenant to lot No. 303. 

There is undisputed evidence if admissible showing that the treas
urer of the Association told the agent of J. Warren Brown when 
the lease was negotiated that the fifteen foot spaces were reserved 
for the purpose of giving the lessees and occupants of the twenty
five foot lots the benefits of light, air, passage to the rear of their 
buildings. This statement could be of no avail to the plaintiffs 
against the defendant if he was an innocent purchaser of the land 
in question without notice of any arrangement enlarging their rights 
beyond the ordinary meaning of the language describing the demised 
premises. The defendant testifies that he had no knowledge of such 
an arrangement when he purchased the land in question, but his 
familiarity with the affairs of the Association for sixteen years, the 
tenor of his letters and his reticence when charged affirmatively and 
interrogatively with acting as agent of the Association to test its 
right to sell the fifteen foot lots adjacent to lots leased for residences, 
raise such a doubt of his being, in a legal sense, an innocent pur
chaser, as to make him chargeable with notice. 

We shall therefore consider the defendant's title such as the 
Association had when it gave its warranty deed to his grantor, and 
determine in view of the law and facts whether he has interferred 
with the exercise of the easements claimed by the plaintiffs, and 
whether they have such easements under the lease to .J. Warren 
Brown. 

An easement is created by ( l) express or implied grant, (2) reser
vation or exception in the deed of conveyance, (3) prescription, ( 4) 
statutory proceedings, (n) estoppel. l Tiffany Mod. Law of Real 
Property, sec. 315; Tiedman on Real Property, secs. f>DD, 600, 
GO 1 ; Gook v. Stcct1'ns, 11 Mass. 533. 
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We may eliminate from the controversy any easement created by 
express grant, as the description in the lease of the supposed domi
nant e~tate limits by fixed and definite metes and bounds the demised 
premises to the land so described, CarvWe v. Hutchins, 73 Maine, 
227, easements ,by reservation and exception, which are created 
only in favor of grantors, easements by prescription, because the 
plaintiffs' predecessor in occupancy held the land under a lease from 
the Northport Wesleyan Grove Campmeeting Association and there 
has been 1~0 repudiation of the tenancy. Binney v. Chapman, 5 
Pick. 124; Towne v. Bntter,field, 97 Mass. 105; Hudson v. 
Coe, 79 Maine, 83 ; Jones Landlord and Tenant, sec. 696, also 
any easement by force of statutory proceedings in the lot m con
troversy. 

The real questions in issue, therefore, are, whether J. Warren 
Brown by his lease of lot No. 303 acquired any proprietory rights 
in the adjacent lot by (1) implied grant or (2) by estoppel against 
the Association and its successors in title, and (3) whether the plain
tiffs acquired any title upder the perpetual lease given to J. Warren 
Brown as hi5 widow and heirs. 

An implied grant of an easement in favor of a grantee arises 
from circumstances where at the time of the conveyance the 
grantor was the owner of land constituting both the dominant and 
servient estates. Two classes are recognized, one called quasi 
easements which are existing conditions in the land retained the 
continuance of which would be so clearly beneficial to the land con
veyed that . they would be presumed to be intended. These ease
ments must be such as are apparent in the sense of being indicated 
by objects which. are necessarily seen or would be ordinarily 
observable by persons familiar with the premises. No such con
ditions affecting the lot in question were apparent when the lease of 
lot No. 303 was given to J. Warren Brown, nor was any ease
ment by necessity implied from the conditions and mode of the 
use of the land. 1 Tiffany Mod. Law of Real Property, sec. 317. 
The other class of easements by implied grant is where the grantor's 
conveyance describing the land as bounded by a street, passageway 
or an existing park which at the time belonged to the grantor has 
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the effect of vesting an easement of right of way or of light and air 
in the grantee by estoppel. Cole v. Hadley, 162 Mass. 579; 
Fox v. Union Suga1· Re;finery, 109 Mass. 292; Dorman v. Bates 
JJffg. Company, 82 Maine, 438; Bartlett v. Bangor IIouse, 67 
Maine, 460. But in this case the intention of the parties to impose 
on the adjacent fifteen foot lot the burden claimed by the plaintiffs 
is not shown by the description in the lease nor by any marks upon 
the plan, and the language being definite and not ambiguous can
not be modified by parol evidence. Cm·ville v. Hutchins, supra; 
Winthrop v. Fairbanlcs, 41 Maine, 307; 8 Ency. of Evidence 
50; Stevens v. Haskell, 70 Maine, 202; 1 Greenleaf on Evidence, 
275. 

But the plaintiffs seem to rely upon the contention that the 
Northport Wesleyan Grove Campmeeting Association dedicated to 
the public not only Bay View Park but the several lots marked on 
their plan ''15 x 60." 

In Campmceting Association v. Andrews, 104 Maine, 342, 
dedication is defined as the intended appropriation of land by the 
owner for some proper public use, reserving to himself no rights 
inconsistent with the full exercise and enjoyment of such use. By 
the decision of that case the lot of land in Northport known as Bay 
View Park, which is the same so designated on the plan referred to 
in the lease to J. Warren Brown, has been adjudicatEd as dedicated 
by the Northport Wesleyan Grove Campmeeting Association to the 
public as a park; and the plaintiffs claim that the vacant lots 
marked on the plan "15 x GO" were by the same acts of the Associa
tion, according to the same rule of law as applied to the Park, 
dedicated to the public to use for the purposes alleged in their writ, 
and that they, being the occupants of an adjoining lot upon which 
their dwelling house stands, have suffered special damages by the 
defendant's acts. But we think that the acts of the Association 
which were held to prove a dedication of the Park, are distinguish
able from any which apply to the vacant lots. The vacant lots as 
marked upon the plan do not imply dedication. Gkicago v. 
Drexdell, 141 Ill. 87. The use of these lots is not adapted to any 
public purpose ; the obstruction of them would not work hurt, 
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inconvenience or damage to t~e public, and they are no part of the 
park system, but arP reservations available to the Association to 
utilize under its general supervision of the occupancy of summer 
residents, or to sell absolutely or under desirable restrictions to the 
owners or lessees of adjacent lots. The plaintiffs have not sustained 
the burden of proof which rests upon them to show by acts and 
declarations of the owner a clear and unequivocal inattention to 
dedicate these lots to the use of the public. White v. Bradley, 66 
Maine, 254; Bangor House v. Brown, 33 Maine, 309 ; I-Iogue v. 
Albina, 10 L. R. A. G73. 

The plaintiffs' predecessor in occupancy saw and appreciated the 
relation of the locus, then vacant, to his lot and he could have 
negotiated and acquired under his lease the rights for which the 
plaintiffs contend, but he depended upon the individual representa
tions of an officer of the Association as to what was the purpose of 
the vacant lots when the land was plotted and delineated upon a 
plan. It does not appear that these representations were authorized 
by the Association, and so were ineffectual. Peirce v. Morse
Olicer Co., 94 Maine, 406; Stratton v. Todd, 82 Maine, 149. 

But the defendant further contends that the plaintiffs have no 
title to the lot of land demised under the lease' in perpetuam to 
J. Warren Brown, because, (1) the instrument was not under seal, 
and because, (2) it did not run to the heirs of the lessee. 

It is a well settled rule of the common law of Maine and Massa
chusetts that a written instrument without a seal is not a deed and 
cannot convey land in fee. Manning v. Laboree, 33 Maine, 3-43 ; 
JJfcLaughlin v. Randall, 6G Maine, 226; Copper Mining, etc., 
Co. v. Franks, Sn Maine, 321. 

In B1rffwn v. Ilutchinson, 1 Allen, 58, it was held that "The 
word 'heirs' is essential in a deed of conveyance to create an estate 
in fee ; and if a man purchased land to himself forever or to him and 
his assigns forever, he takes only an estate for life," citing 4 Kent 
Com. 6. The same rule is stated in Sedgwick v. Laflin et al., 10 
Allen, 430, also in Tiedman on Real Property, sec. 37. This second 
point of defense seems literally to be sustained in 2 Taylor's Land
lord and Tenant, nth ed. 463, "The heir of a lessee can, as such, 
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have no claim to the demised premises, unless the lease be dependent 
upon the life of another and shall have been granted to the lessee 
and his heirs." No estate of inheritance having been conveyed to 
J. Warren Brown by the lease, the plaintiffs as the widow and heirs 
have no title under it to lot No. 303, and therefore have no right of 
action for the obstruction of any easements in land servient thereto. 
They are at most tenants at sufferance and cannot maintain the 
action against the defendant who holds title through their landlord, 
the Campmeeting Association. Esty v. Baker, 50 Maine, 325; 
Taylor's Landlord and Tenant, 77 4. 

Judgnient for defendant. 

NrnLs PETER NIELSON, pro ami, 

vs. 

INTERNATIONAL TEXTBOOK COMPANY. 

Cumberland. Opinion October 28, 1909. 

Infants. Necessaries. Exceptions. 

1. Articles suitable and which would be beneficial to an infant are not ex vi 
termini necessaries. 

2. It is not necessary that an infant, in order to recover back money paid 
by him in execution of a voidable contract, should place the other party 
in statu quo. The fact that the infant may have received and retains 
intangible benefits from the use of property purchased is no bar to such 
action. 

3. Where an exception to a charge to the jury consists of an extract, 
detached from its context, the whole charge must be examined in order to 
determine if the exceptions be well taken. 

On motion and exceptions by defendant. Overruled. 
Assumpsit for money had and received brought in the Superior 

Court, Cumberland County. On January 11, 1907, the plaintiff, 
being then a minor, signed a writhm contract with the defendant 
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for it to furnish him with a course of correspondence instruction in 
the Electrical Engineering Course and paid therefor the· sum of 
eighty-eight dollars in advance. October 21, 1908, and before he 
became of age, the plaintiff brought the aforesaid action to recover 
back the money paid by him to "the defendant. Verdict for plain
tiff for $90.55. 

The bill of exceptions further states the case as follows : 
"After the evidence had been taken out the defendant requested 

the following instructions for the jury : 
'' 1. In order to recover in this case the plaintiff must restore 

all the considerations which he received from the defendant. 
"2. If you find that this course was suitable and would have 

been beneficial to the plaintiff he cannot recover in this action. 
"The judge refused to give the requested in~tructions to which 

refusal the defendant excepts. The defendant also excepts to the 
following portions of the Judge's charge: 

'Now in order for this plaintiff to maintain his action, he must 
do all that he reasonably can to restore the other side to the con
dition in which they were before the contract was made. He testi
fied that he received some books, and those he has returned to the 
defendant. That much he has been able to do. Whatever benefit 
he derived from the instruction that he received, he cannot restore; 
that is an intangible thing which it is impossible for him to return. 
Under the circumstances of this case, all that he is required to do 
is to put the other party as near as possible in the same position 
that they were in before the contract was made; and that he claims 
he has done by returning the books, and that there is nothing more 
that he can do. If that is so,-if he has done everything that he 
can, then he is entitled to maintain the action, unless the contract 
was for necessaries.' 

' Necessaries for an infant may include support and mainte_nance, 
food, lodging, clothing, medicipes and medical attendance furnished 
him when his physical condition required them, and an education 
suitable to his station· in life. 

' Now, without any question, au ordinary or common school 
education is a necessary. The courts have so held. The courts 
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have also held that a collegiate education,-that is, a full academic 
course of four years in college, is not a necessary. They have like
wise held that a professional education, like a training for the 
ministry in a theological school, or a training for the practice of 
law in a law school, or a course in a medical school,-is not a 
necessary. On the other hand, the co1;1rts have held that a training 
by means of which a young man learns a trade, is a necessary.' " 

Besides the above quoted parts of the charge to which exceptions 
were taken, and in relation to ''necessaries," the presiding Justice 
also instructed the jury as follows : 

"The term 'necessaries' generally speaking, is not confined merely 
to such things as are required for bare subsistence, but includes 
those things without which an individual cannot reasonably exist, 
and which are useful, suitable, and necessary for his support, use, 
comfort, taking into consideration the infant's state and condition 
in life. The articles furnished must be actually necessary, in each 
particular case, for the minor's use and substantial good, not for mere 
ornament or pleasure. Beyond this, there is no positive rule by 
means of which you may determine what are or what are not neces
saries; because, as I have already stated, what might be considered 
necessaries for one infant, would not be so considered for another 
whose status is different as to rank, fortune and social position. The 
question is one to be determined from the facts surrounding each 
particular case also." 

The defendant also filed a general motion for a new trial. 
TVilliam Lyons, for plaintiff. 
Enwry G. Wil.<wn, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brno, JJ. 

Brno, J. Ordinarily the question whether articles sued for are 
necessaries or not is a question of fact to be submitted to the jury 
under proper instructions, unless in a very clear case where the court 
would be warranted in directing a jury authoritatively that some 
articles cannot be necessaries for any minor: Davis v. Caldwell, 
(Shaw, C. J.) 12 Cush. 512, 514; see Raynes v. Bennett, 114 



Me.] NIELSON V. TEXTBOOK COMPANY. 107 

Mass. 424, 42~. In the present case it was undoubtedly proper to 
submit the question to the jury but the defendant claims error in 
the charge of the court and in its refusal of requested instructions. 

The second requested instruction, ''If you find that this course 
was suitable and would have been beneficial to the plaintiff, he 
cannot recover," was properly refused. It does not correctly state 
the law, containing as it does terms .applicable to the class of neces-

, saries and terms applicable alike to necessaries and voidable con
tracts. Nor is it sufficiently comprehensive: Grand Trunk Ry. 
Co. v. Latham, 63 Maine, 177. 

The defendant urges that the portion of the charge to which 
exceptions are taken indicated that the court intended the jury to 
understand that the course of study sold to plaintiff came within the 
category of professional education. Where, however, the part of 
the charge excepted to is but an extract detached from its context 
it is ordinarily necessary to a determination of the exceptions to 
examine the whole charge : Donnelly v. Granite Co., 90 Maine, 
110, 117. In the case at bar the infirmity excepted to, if existent, 
is cured by the closing paragraph of the charge; rrlt [the course of 
instruction] seems to stand on intermediate ground, being between 
that of a trade and a learned profession. But it is for you to 
determine whether this particular course of instruction was suitable 
and requisite for this particular young man, as you have seen him 
here, and as the other facts in the case have given you information 
in regard to him:" See State v. Watson, 63 Maine, 128; and also 
Bangs v. Railroad Co., 89 Maine, 194, 198. 

It is not necessary that an infant, in order that he may recover 
back money paid by him in execution of a voidable contract, should 
place the other party in statu quo. "If he had received property 
during infancy and had spent, consumed or destroyed it, to require 
him to restore it, or the value of it, upon avoiding the contract, 
would be to deprive him of the very protection which it is the policy 
of the law to afford him;" Boody v. McKenney, (Shepley, C. J.) 
23 Maine, 517, 525, 52G; see also MacGreal v. Taylor, 167 U.S. 
688, 699-700; Vent v. Osgood, 19 Pick. 572, 577. That plain
tiff had derived some intellectual benefit from the use of the books 
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returned by him, should not place him in a worse condition than 
that of one who has actually consumed or destroyed tangible prop
erty. The refusal of the first requested instruction was not error. 

The defendant presents a general motion for new trial. It 
cannot be sustained. The issues submitted to the jury were simple 
and the instructions given sufficiently favorable to defendant. The 
material facts were not in controversy. What were the logical and 
correct inferences from the facts? In the conclusions of the jury we 
find no manifest error. 

Exceptions and motion overruled. 

WAczoN WAICZENKO, Administrator, 

vs. 

OXFORD PAPER COMPANY. 

Androscoggin. Opinion November 4, 1909. 

Writs. Amendment. Master and Servant. Verd-ict. 

Where a plaintiff was allowed to amend his declaration after the commence
ment of the trial and also to further amend the same after the evi<lence 
was introduced on both sides, held, that the amendments were within the 
discretion of the presiding Justice. 

Where the plaintiff's intestate was called into the defendant's "wash room " 
to assist in moving the nozzle of a blow pipe which conveyed hot pulp 
and which was ordinarily moved by a rope attached thereto but which had 
become clogged so that it could not readily be moved by use of the rope 
and the plaintiff's intestate was attempting to turn the nozzle by pushing 
the same and it suddenly discharged its contents and became light and 
gave way under the force the plaintiff's intestate was applying to it and he 
was precipitated into a vat and scalded and burned so that he died a week 
later, held, that even if the authority which was given to the foreman of 
the " wash room" to call men from other rooms to assist in moving the 
nozzle was limited to the pulling by them on the rope, yet it must be 
brought to the knowledge of the servant to afford the defendant the 
benefit of the limitation. 
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Where in an action on the case brought to recover dumuges sustained by the 
plaintiff's intestate who was injured while in the defendant's employ so 
that he afterwards died, and the verdict was for the plaintiff and for $1050, 
held, that the verdict should not be disturbed. 

On motion and exceptions by defendant. Overruled. 
Action on the case brought by the plaintiff as administrator of 

the estate of John Waiczenko, deceased intestate, to recover damages 
for personal injuries sustained by the decedent while in the employ 
of the defendant, and caused by the alleged negligence of the defend
ant, and which resulted in his death. Plea, the general issue. 
Verdict for plaintiff and for $1050. 

'' At the commencement of the trial, the plaintiff, against the 
objection of the defendant was allowed to add" certain specifications 
'' as an amendment to his declaration," and 1

' after the evidence was 
introduced on both sides the plaintiff, against the objection of the 
defendant," was allowed to further amend his declaration. To the 
rulings allowing these amendments and also to certain other rulings, 
the defendant excepted. The defendant also filed a general motion 
for a new trial. 

The case is stated in the opinion. 
]}fc Gillicucldy & Mm·ey, for plaintiff. 
Oakes, Pulsifer & Ludden, for defendant. 

S1TT1NG: EMERY, C. J .. WmTEHousE, PEABODY, SPEAR, Bum, JJ. 

PEABODY, J. This was an action on the case brought by the 
administrator of John W aiczenko, deceased intestate, to recover 
damages for injuries received by the intestate while employed by the 
defendant company through its negligence. 

The verdict was for the plaintiff and was $1050. 
It is before the Law Court on the defendant's general motion for 

a new trial and on exceptions to the ruling of the presiding Justice. 
The specific cause of action set out in the plaintiff's writ is in 

substance that on the third day of March, 1907, the defendant was 
the owner of a mill in Rumford Falls in Oxford County, used for 
the manufacturing of pulp and paper, in which were certain 
machinery and appliances, among which were four large wooden 
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tanks or vats about twenty feet in depth and ten feet in diameter 
set close to each other, projecting about three feet above _the floor 
of one of the rooms called the ~~wash room," covering the space 
between the vats on a level with the tops, was a metal platform with
out railings, and between the vats above them and the platform was 
a rotary metal blow pipe about three feet in diameter with the 
nozzle curved in such a way as to emp{y its contents, consisting of 
hot pulp, into each of the vats. The nozzle of the pipe was ordi
narily moved by a rope attached and pulled by men from the floor 
of the room. 

John Waiczenko, the deceased, who was employed in a room 
known as the ~~leach room," was inexperienced in operating the 
pipe and was without knowledge that the contents of the vats were 
hot, and was not informed of the risks and dangers of moving the 
pipe; the pipe was clogged so that it could not be readily turned 
or moved by use of the rope and had to be moved on the platform 
by the employees pushing it when in operation, conveying the hot · 
pulp and discharging it into the vats. While obeying the direction 
of his superior in charge of the wash room, the deceased was 
attempting to turn the nozzle by pushing it on the platform, when 
it suddenly discharged its contents and it became light, and the 
force he was applying was such that it gave way and he was pre
cipitated into one of the vats and was burned and scalded by the 
hot pulp and water, suffering great pain in body and mind for one 
week when he died as a result of his injuries. He incurred certain 
expenses for medicine, medical attendance and nursing. He was 
given no instruction or information how to operate or turn the pipe, 
nor any warning as to the ·dangers and hazards incident to the 
work. He was in the exercise of due care and his injuries were 
caused by no fault on his part, but solely through the negligence of 
the defendant. 

Two questions are raised by the exceptions to the ruling of the 
Justice, viz : 

1. Allowing the amendments to the writ, We think it wa~ 
clearly within the discretion of the court, 
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2. Huling that even if the authority which was given to the 
foreman of the wash room to call men from other rooms to assist, 
was limited to the pulling by them on the rope, it must be brought 
to the knowledge of the servant to afford the defendant the benefit 
of the limitation. This ruling and the refusal of the Justice to 
modify it are sustained by the authorities. Bryant v. Moore, 
26 Maine, 84: 26 Cyc. 1163. 

The relation of master and servant at the time of the accident is 
not denied; but the defendant contends that the representative of 
the deceased servant is not entitled to recover because it is not shown 
that the deceased was, at the time the injuries were received, in the 
exercise of reasonable care, and because the risk of the dangers of 
the place was assumed by him as incident to the work he was doing. 

The place to which he was ordered was obviously dangerous by 
reason of the small size of the platform, its generally slippery con
·dition and open vats with their contents being immediately under
neath ; but if the servant after an opportunity to observe and appre
ciate the conditions, consented to do what was requested, he assumed 
in law the risk, or if he was under the circumstances negligent in 
his acts of moving the pipe by pushing or kick~ng it, the defendant 
would not be liable. 

It is shown that it was a custom to borrow men from the various 
rooms, if desired, to assist in moving the blow pipe. 

W aiczenko was about nineteen years old and could not speak 
English. By the weight of evidence it appears that he worked but 
two nights in the particular employment which gave occasion for 
him to assist in the work of moving the pipe in the wash room. 
McGinnis, under whom he was working in the leach ro~m from 
which he had been called, had never given him instructions with 
reference to the pipe or as to risks and dangers in moving it. His 
testimony shows that he had seen the pipe discharge its load of pulp 
suddenly, and lighten quickly, and had seen the men trying to move 
it when clogged; that it was moved by them by pushing with their 
feet and pulling on a rope. 

U selis, who worked in the leach room, testifies that the deceased 
had been working two nights before the injury, and that he had not 
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before that night been called into the '' wash room ; " that he had 
also seen the pipe discharge its contents suddenly many times ; that 
as he got into the wash room he saw the boss of the room motion 
him to go upon the platform; that he placed his foot on the pipe 
and pushed ; the contents were discharged and W aiczenko fell into 
the tank. 

The Superintendent of the mill states that the place on the plat
form wh~re they pulled around the pipe was unsafe for men to work 
on not used to the conditions, and would not be safe without a 
hand hold which they might have on an overhead bar by approach
ing from one side, but not on the other; that it was customary for 
the men to approach from either way. 

The jury were fully instructed and the conclusion reached by them 
must have been that the conditions of the place and the nature of 
the work done were dangerous, and were not such risks as he would 
by law be presumed to assume. We think it was justified by the 
evidence. The servant was acting in obedience to the order of the 
defen4ant's foreman in charge of the room, indicated by motioning 
and by accompanying acts, and he had a right to rely upon the 
judgment of his superior. Jensen v. I1ye1·, 101 Maine, 106. 

The question of contributory negligence is involved somewhat in 
the want of evidence to show precisely how the accident happened, 
but the jury may have properly found that the platform was slippery 
and that the pipe moved suddenly at the instant the servant pushed 
or was in the act of pushing with his foot, the irregularity not being 
purely accidental but of usual occurrence. 

It remains to consider whether the servant's injury was solely the 
result of the defendant's negligence. 

The place was dangerous to one unfamiliar with it. The plain
tiff's intestate, when called to assist, was not specially informed by 
the master of the conditions which made it dangerous so as to give 
him an opportunity. to decide whether he would assume the risks 
incident to the place and work. 

It might be negligence either in not doing what was practical and 
what persons of ordinary caution and prudence would have done to 
render it reasonably safe, or in not notifying the servant of the 



Me.] ABBOTT V. ABBOTT. 113 

dangers of which he was unaware. The jury would be justified in 
finding from the evidence that neither of these duties was fulfilled 
by the defendant toward the plaintiff's intestate. It was a question 
for them to decide and we should not disturb the verdict. 

Hxceptions overruled. 
Motion overruled. 

CHANDLER w. ABBOTT vs. ALTON C. ABBOTT. 

Knox. Opinion November 5, 1U09. 

Exceptions. Right of Exception Limited to Parties. Statute, 1905, chapter 61. 
Revised &atutes, chapter 65, section 28 ,· chapter 79, section 55; 

chapter 84, section 31. 

The right of exception in actions at law is limited to the parties to the action. 
A mere subsequent grantee of the property attached who appears only to 
oppo~e a motion for an order of notice has no right of exception if over
ruled. 

On exceptions by defendant's grantee. Dismissed. 
Assumpsit on •account annexed and real estate attached. No 

service had been made on defendant before entry of the writ. 
Service was ordered but not complied with. A motion for a new 
order of service was then made -and the defendant's grantee, 
S. J. Gushee, especially appeared and objected to the motion. His 
objection was overruled and thereupon he excepted. 

The case is stated in the opinion. 
J. I-I. Montgomery, for plaintiff. 
R. I. Thompson, and Ar·tliur S. Dittlqfielcl, for S. J. Gushee. 

SITTING: EMERY, C. J., WHITEHOUSE, SAVAGE, SPEAR, CORNISH, 

KING, Brno, JJ. 

EMERY, C. J. In this action of assumpsit the writ is dated Feb. 
6, 1904, and upon it is a return of a real estate attachment as made 

VOL. CVI 8 
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Feb. 9, 1904. No service was made upon the defendant. The writ 
was entered at the April term, U104, and the action remained upon 
the docket without valid service until the April term, 1 U09, although 
an order of service had been obtained at the September term, HJ04, 
but not complied with. At the April term, 1909, the plaintiff 
moved for another order of service upon the defendant. Counsel 
appeared for Mr. Gushee, the defendant's grantee, ''for the especial 
purpose of objecting to any order of service upon the defendant and 
for no other purpose." They objected to the motion for order of 
service upon the ground that five years had then elapsed since the 
attachment was made without its having been brought forward by 
the register of deeds, whereby the attachment had expired and the 
court was bereft of authority then to make. an order for service. 
This contention was overruled and Mr. Gushee excepted. 

Counsel presumab\y assumed to appear and object to the motion 
under ch. 61 of Public Laws of 1905, enacted after the entry of the 
action and the granting of the first order of service. The language 
of the statute is: ''No first order for service shall be made at any 
other than the return term; and no subsequent order if any person 
objects thereto unless for good cause shown." That statute, h<_>w

ever, does not provide that any person so objecting may have 
exceptions to the overruling his objection, nor is the right of 
exception a necessary incident of the right to object. The legisla
ture may give the latter without giving the former. In cases in the 
probate court, the right of appeal is granted to "any person 
aggrieved." R. S., ch. 65, sec. 28. In actions at law, however, the 
right of exception is limited to "a party aggrieved." H.. S., ch. 7U, 
sec. f.5. Mr. Gushee is not named in the writ as a party. He 
does not prosecute or defend the action. He does not appear to be 
interested in its subject matter. In fine, he is not "a party" within 
the statutory meaning of the term. Reed v. Reed, 25 Maine, 242; 
Reed v. Canal Cm-poration, 6f> Maine, 53; JJfartin v. Tapley, 119 
Mass. 116; In Tlw1nas v. Tlwmas, HS Maine, 184, the person 
excepting was the defendant himself, a· party to the process. As a 
subsequent gmntee, Mr. Gushee could have mHde himself a party 
(R. S.,ch. 84, sec. 31) but he carefully refrained from doing so, and 
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declared that he appeared only to o~ject. To extend to persons of 
his status the right of exception granted only to parties would be 
an act of usurpation and a fruitful cause of delay in legal pro
ceedings. 

We do not decide that the order of notice is valid or would be of 
any avail if complied with. We only decide that Mr. Gushee has 
no right of exception to the order. 

Exceptions dismissed. 

AuGUSTA C. MATHER et al. vs. EDWARD R. CUNNINGHAM et al. 

Waldo. Opinion November 15, 1909. 

Law Court. Same has no Power to Recall Judgment. Revised Statutes, 
cha,pte1· 7 9, section 49. 

Where a petition was filed praying the Law Court to recall its certificate of 
decision and mandate in a case which ha,l been heard and determined by 
the Law Court and restore the case to the docket of the Law Court and the 
case had already gone to judgment when the petition was filed, held that 
there was no statute or rule of law which authorized the Law Court to 
recall such judgment and reinstate the ca8e on the docket of the Law 
Court. 

On petition to Law Court by plaintiffs. Dismissed. 
The plaintiffs appealed from the decree of the Judge of Probate, 

\Valdo County, appointing Albert W. Cunningham administrator 
of the estate of his brother Henry H. Cunningham who died in 
Shanghai, China, June 1-0, 1905, and the matter was finally heard 
and determined by the Law Court. See 105 Maine, 326. But as 
the opinion and the mandate were silent upon the question of costs, 
the plaintiffs filed a petition in the Law Court praying that court 
to ''recall its certificate of decision and mandate in said case and 
restore the case to the docket of this court sitting as a court of law, 
for the purpose of hearing the parties in said matter as to the costs 
therein." 
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The case appears in the opinion. 
Arthur S. Littlefield, for plaintiff. 
Dunton & Morse, for defendants. 

[106 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brno, JJ. 

SPEAR, J. ''To the Honorable, The Justices of the Supreme 
Judicial Court, sitting as a Law Court at Bangor, in and for the 
State of Maine, on the first Tuesday of June, A. D. 1909. 

''The plaintiffs, petitioners to Your Honors, respectfully represent 
in the above entitled matter, that Court did on the tenth day of 
April, 1909, send to the Supreme Judicial Court in and for the 
county of Waldo, its mandate reversing the decree of the lower 
court in the matter in which said appeal was taken ; and did 
render its opinion therein, sustaining the contention of the plaintiffs 
in said appeal ; but that said mandate and the opinion were silent 
upon the question of costs; and that so far as said mandate affects 
the same, the plaintiffs would not have the right to have costs taxed 
in their favor therein. 

"Wherefore, inasmuch as this Honorable Court, sitting as a court 
of law, has in other cases made an allowance of costs prior to the 
mandate of its decision, which mandate in that respect it has been 
the practice of the supreme court to follow, your petitioners pray 
that this Honorable Court will recall its certificate of decision and 
mandate in said case and restore the case to the docket of this court 
sitting as a court of law, for the purpose of hearing the parties in 
said matter as to the costs therein, and that upon such hearing it 
will order that the costs of such appeal to be taxed by the court 
shall be paid by the appellees." 

It would appear from this petition and prayer that the case had 
already gone to judgment when the petition was filed. R. S., 
chapter 79, sec. 49. We know of no statute or rule of law which 
authorizes the Law Court to recall judgment in this case and rein
state it upon the docket of the Law Court. 

"The Supreme Court, while sitting as a ·court of law, is not a 
court of original jurisdiction," Baker v. Johnson, 41 Maine, 15, 
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and ttcannot grant leave to amend." Crocker v. Craig, 46 Maine, 
327. 

t~Under the present organization of our judiciary, the Law Court 
is not a court for trials, and has such and only such jurisdiction as 
is conferred upon it by statute." State v. Gilman, 70 Maine, 333. 

"The Law Court in this State is not a constitutional court. It 
is not a court of original or of common law jurisdiction'. The 
court is created by statute, and has that jurisdiction only which the 
statute has conferred upon it, and that is a limited jurisdiction. It 
has no other authority. The State has the right in creating .the 
Law Court, to limit its power and to determine upon what con
ditions they shall be exercised. The court cannot properly extend 
its statutory powers nor dispense with the conditions imposed." 
Stenograplier Case8, 100 Maine, 27 5. 

Petition dismissed. 

SILAS BARTLETT vs. EDWARD s. PITMAN AND A. I. HARVEY. 

Androscoggin. Opinion November 15, 1909. 

Promissory Notes. Principal and Surety. Extension to Principal. Consideration. 

Where the principal and surety duly signed a promissory note and delivered 
the same to the payee and the payee and the principal without the 
knowledge or consent of the surety, orally agreed to extend the time of 
the payment of the note for one year after it became due, and no considera
tion for the agreement was shown, held that the surety was not thereby 
discharged. 

On exceptions by defendant surety. Overruled. 
Assumpsit on a promissory note signed by the defendant Pitman 

as principal and by the defendant Harvey as surety. For plea the 
defendant Harvey filed the general issue with brief statement as 
follows: "That he was an accommodation signer on the note 
declared on in plaintiff's writ and declaration and that plaintiff who 
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was the payee in said note, with full knowledge that the defendant 
signed said note as an accommodation signer, extended the time of 
payment on said note for the term of one year after said note became 
due, without any notice or agreement with said defendant, Austin 
I. Harvey, the accommodation signer on said note, whereby the 
defendant, Austin I. Harvey, was discharged from the payment of 
said note and from all liability thereon." At the conclusion of the 
evidence the presiding Justice directed a verdict for the plaintiff and 
against both defendants for the amount of the note and interest. 
The defendant Harvey excepted to certain rulings. The following 
question was also submitted to the jury : '' Did the plaintiff agree 
with Edward S. Pitman to extend the time of payment after the 
note became due? Answer. "Yes." 

The case is stated in the opinion. 
McGillicuddy & Morey, for plaintiff. 
W. H. Hines, for defendant Pitman. 
If. H. Patten, for defrndant Harvey. 

SITTING: WmTEHousE, SPEAR, CoRNISH, KING, Bmo, JJ. 

SPEAR, J. This was an action upon a promissory note signed by 
Edward S. Pitman, principal, and A. I. Harvey, surety. The note 
was signed by Harvey before delivery to the plaintiff. The defense 
was the general issue with a brief statement that the defendant 
Harvey was an accommodation signer and that the plaintiff, the 
payee; in the note, extended the time of payment for the term of 
one year after the note became due without the knowledge or con
sent of the defendant Harvey. The evidence tended to support the 
brief statement and the jury in answer to the question whether the 
note was so extended, answered in the affirmative, although the 
definite time of one year wa" not specified in the question. At the 
close of the charge of the presiding Justice, the defendant's counsel 
said: "One other question I would like to have appe.ar, that we 
also claim in defence that if the time of payment was extended by 
the plaintiff for a definite time, without the consent of the surety, 
that would discharge him." The court declined to give the 
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requested instruction and ordered the jury to return a verdict for 
the plaintiff. The defendant excepted to the refusal of the court to 
give the requested instruction and the case comes up on that excep
tion. 

Nothing appears in the evidence to show any contract between 
the plaintiff and the principal defendant beyond that specified in 
the brief statement, namely, a naked agreement to extend payment 
one year. There is no intimation of any new consideration for this 
contract. Consequently the agreement was not one which the prin
cipal could have enforced against the plaintiff. It therefore did not 
affect the rights of the surety. Berrry v. Pullen, 69 Maine, 101 ; 
Turner v. Willicuns, 73 Maine, 466; Bank v. Dow, 79 Maine, 
27 5; Bank v. Parsons, 138 Mass. 53. 

These cases seem to be conclusive upon the point raised by the 
exceptions. 

Exceptions overruled. 

,JAMES CooK V8. DENNIS McGILLICUDDY. 

Knox. Opinion November 15, 1909. 

Contributory Negligence. 

Where the plaintiff in an action on the case recovered a verdict for personal 
injuries sustained by him in falling down a flight of unrailed and unlighted 
stairs, in the darkness of the early morning, in the defendant's boarding 
house where he was a boarder, held that without considering the question 
whether. the condition of the premises was such as to warrant the jury in 
finding negligence on the part of the defendant, the plaintiff's own story 
revealed such a want of due care on his part as rendered the verdict clearly 
wrong. 

On motion and exceptions by defendant. Motion sustained. 
Action on the case to recover damages for personal injuries sus

tained by the plaintiff in falling down a flight of unrailed and 
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unlighted stairs in the defendant's boarding house. Plea, the general 
issue. Verdict for plaintiff for $394. During the trial the defend
ant requested the presiding Justice to instruct the jury ''if when the 
plaintiff came to the head of the stairs it was so dark that he could 
not see he ought not to have proceeded without a light and to do so 
was of itself contributory negligence." The requested instruction 
was refused and the defendant excepted. The defendant also filed 
a general motion for a new trial. 

The case is stated in the opinion. 

Arthur S. Littlefi,eld, for plaintiff. 

Fr-ank W. Butler, for defendant. 

SITTING: WmTEHousE, SAVAGE, SPEAR, CoRNISH, KING, BmD, JJ. 

CORNISH, J. Motion to set aside a verdict for the plaintiff in an 
_ action on the case for personal injuries sustained in falling down a 
flight of unrailed and unlighted stairs in defendant's boarding 
house. There is little conflict of evidence on the material facts 
which are as follows : The defendant at the time of the accident 
was the lessee of the second and third stories of a building in North 
Jay used by him as a boarding house, the first story being occupied 
by stores. The smoking and dining rooms were situated on the 
second, the sleeping rooms of the boarders on the third floor. The 
stairs leading from the second story started from a landing near the 
smoking room and rose between solid walls on either side to the hall 
in the third story which ran at right angles, and out of which the 
chambers opened, the plaintiff's among the others. Between the 
top of the stairs and the hall was a landing about four or five feet 
long and the same width as the stairs which was three feet and three 
inches. These stairs were unrailed, but a board and moulding 
finish, which the plaintiff calls a facing board, seven inches wide 
and projecting one inch, was attached to the wall at a distance of 
about two or three feet from the floor, and extended around the 
upper hall and the landing as well as on either side of the stairway 
as appears from the photographs introduced in the case. By day 

. the stairway was lighted by a window in the door at the foot of the 
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stairs and by another in the front of the building opposite the top. 
At night a lantern was hung near the foot of the stairs, but in the 
early morning it wa,s not lighted. 

The plaintiff reached North .Jay about four o'clock in the after•
noon of' Saturday, November 7, and went directly to this boarding 
house. He remained there over Sunday, and Monday morning 
began work as a stone cutter. He worked Monday and Tuesday, 
returning to these premises for meals and lodging. On the morn
ing of Wednesday, November 11, he arose as usual before light, 
dressed in the dark and then started to go down stairs through the 
unlighted hall. What followed can best be stated in his own words. 
"I came out of my room, put my hand along the wall and felt my 
way along to the head of the stairs. I followed along the hallway 
until I come to the corner of the stairs and I stopped there and felt 
for a match, that is, when I thought I was very near the corner, 
I didn't have no matches. I felt along with my left hand and 
struck this facing board where it runs up and down. I guess it 
projects about half an inch. I reached for the rail and stepped at 
the same time. I supposed there was a rail there to get 
hold of. I went to step and went- right off the i;;ame time. There 
was no rail there." 

Without considering the question whether the condition of the 
premises was such as to warrant the jury in finding negligence on 
the part of the defendant, the plaintiff's story reveals such a want 
of due care on his own part as renders the verdict clearly wrong. 
The plaintiff was a man of mature years who had worked at his 
trade in many places in this State. He attributes his accident to 
the want of light and railing, yet the darkness was apparent and 
the lack of railing he either had discovered previously or might have 
discovered had he given that attention to his surroundings which the 
law requires. Certainly the opportunity to do so had been ample. 
He had lived in the house from Saturday afternoon to Wednesday 
morning going up and down these stairs by day and by night. So 
that on the morning of the accident the unlighted and unrailed 
stairs were in the eye of·the law obvious to him. There was a lamp 
in his room which he might have used had he seen fit. When he 
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reached the landing at the top of the stairs, he apparently realized 
the danger of proceeding further without a light because he said he 
felt in his pocket for matches but could find none. He appreciated 
the peril involved in going ahead in the darkness, yet he took the 
fatal step. His proceeding under those circumstances falls little 
short of recklessness. His only excuse is that he was trying to find 
a railing which did not exist and which he ought to have known did 
not exist. This excuse will not avail. Had he been a stranger 
wandering ignorantly in the dark, he could not have recovered. 
Wilkinson v. J?air-ie, 1 H. & C. G33; Campbell v. Abbott, 176 
Mass. 246 ; Parker v. Portland Publi.~hing Co., 69 Maine, 173. 
His familiarity with the premises does not lighten the burden of due 
care which the law r{:!quires him to sustain. Either horn of the 
dilemma is fatal to his claim. 

Motion 8ustctined. 

ALMON H. FoGG CoMPANY i,.~. A1tTHU1t W. BARTLETT et als. 

Aroostook. Opinion November l 7. 1909. 

Six Jl,fonths' Bond. Sureties Relmsed by Discharge of Principal in Bankruptcy. 
Revised Statutes, chapter 114, sections 49, 55. 

Where a judgment debtor urnler arrest on execution, on February 12, mos, 
in accordance with the provisions of Revised Statutes, chapter 114, section 
49, gave the bond commouly known as a six months' bond, and on Feb
ruary 29, 1908, was duly adjudged a bankrupt under the Ui1ited States 
bankruptcy law, and on April 24, 1908, was duly discharged in bankruptcy 
and the judgment was a debt provable in bankruptcy, held that the dis
charge in bankruptcy released both the principal and the sureties from all 
further liahility on the bond. · 

On report. ,Judgment for defendants. 
Action of debt on a six months' bond given by the defendant 

Bartlett as principal and the other defendanls as sureties, in accord
ance with the provisions of Revised Statutes, chapter 114, section 4 9. 
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The .bond was dated February 12, 1908. February 29, 1908, 
the defendant Bartlett was duly adjudged a bankrupt and April 
24, 1908, he was duly discharged in bankruptcy. The suit on the 
bond was commenced August 22, 1908. The only defense claimed 
by any of the defendants was the bankruptcy and discharge in bank
ruptcy of the defendant Bartlett. When the matter came on for 
hearing, an agreed statement of facts was filed and the case was 
then reported to the Law Court for determination. 

The case is stated in the opinion. 
Doherty & Tomplcins, and Leonard A. Pierce, for plaintiff. 
IIarry M. Briggs, for defendants. • 

SITTING: \VHITEHOUSE, SAVAGE, PEABODY, CORNISH, KiNG, 
BrnD, JJ. 

PEABODY, J. This was an action of debt against the sureties on 
a statutory bond given in accordance with R. S., chapter 114~ section 
49, for the release of the principal from arrest on execution. 

The case is before the Law Court on an agreed statement of facts 
and the stipulations of the parties. 

The defendant, Arthur W. Bartlett, having been arrested on 
an execution in favor of the plaintiff, was released on giving the 
bond in suit dated February 12, 1908, signed by himself as principal 
and the other defendants as sureties. The principal was adjudged 
a bankrupt by the District Court of the United States for the 
District of Maine, February 29, 1908, and received a discharge in 
bankruptcy April 24, 1908. 

It is contended by the defendants that this discharge of the prin
cipal is a valid defense to the action. 

The bond was given to the plaintiff as a statutory equivalent for 
the security afforded it by the arrest of the debtor. The sureties 
had intervened and by obtaining the release of the debtor, deprived 
the creditor of whatever advantage it had gained by his arrest. 
By the conditions of the bond they had agreed that the debtor 
should within six months of its date cite the creditor before two 
justices of the peace and of the Quorum, submit himself to examina-
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tion, and take the oath prescribed in Revised Stafutes, chapter 114, 
section 55, pay the debt, interest, costs, and fees, arising in said 
execution, or deliver himself into the custody of' the keeper of the 
jail to which he was liable to be committed under the execution. 
Neither of these alternative agreements was fulfilled and the defend
ants are liable unless this was made unnecessary by the debtor's dis
charge in bankruptcy before the expiration of the isix months. They 
assumed the risk of future events which migh~ be contemplated 
unfavorable to the creditor. The debtor might voluntarily place 
himself in a situation to be exempt from arrest, ot he might abscond, 
so that the sureties could not surrender him according to one of the 
conditions of the bond. He might become insane and incapable of 
making a disclosure of his property affairs so as to fulfil that con
dition of the bond. 

Under the general rule of law which prevails lin Maine that the 
sureties on a poor debtor's bond can be discharg¢d only by a literal 
fulfilment · of its conditions neither of these ev~nts would relieve 
them from liability. IIaskell v. Green, 15 Maine, 33; Harrington 
v. Dennie, 13 Mass. 92. But there may be circumstances which 
would constitute an equitable defense to a suit on the bond if hap
pening within the period of the six months in w~ich its conditions 
are to be fulfilled. The death of the principal, hfs voluntary release 
by the creditors, or a change of statute making :werformance of the 
conditions of the bond unlawful, would discharge the sureties. 3 
Ency. Pleading & Practice 18G; Champion v. Noyes, 2 Mass. 483. 

The last case cited is very similar to the case at bar. To a scire 
facias on a bail bond a plea in bar was filed, that the principal is 
a certified bankrupt, that the original judgment was for a prov
able debt owed to the plaintiff before the bankruFtcy, and that the 
certificate had been allowed. It was held on Hemurrer that the 
plea in bar was good. The court say in the elaborate opinion, 
((Were the principal in the case surrendered, the court could not 
commit him; or if committed, he would the next moment be enti
tled to his discharge. To surrender him under these circumstances 
would be expensive to the bail, oppressive to \he principal, and 
useless to the plaintiff." The decision is sustaired by the weight 
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of authority. Collier on Bankruptcy (6th ed.) 214, 215; 3 Ency. 
Pleading & Practice 185; 3 Am. & Eng. Ency. (2nd ed.) 633; 5 
Cyc 32. The contrary appears to have been held in Goodwin v. 
Stark, 15 N. H. 218. 

JJfarr et al., Petr's, v. Clark et al., 56 Maine, 542, presents a case 
where the principal on a bond given to procure his release from 
arrest on mesne process undertook to fulfil one of its conditions by 
making 1'true disclosure of his business affairs and property under 
oath_." In the proceeding before the justices he stated under oath 
that he had no real or personal estate and that he had filed his 
petition in bankruptcy and produced his certificate ; but he refused 
to answer further, claiming that this was a full disclosure. It was 
held in the opinion of the court by Danforth, J., 1'1f the bankrupt 
law will relieve the debtor from fulfilling the conditions of his bond 
he may avail himself of that relief in any legitimate way, but he 
has sought his discharge in a method entirely independent of the 
bankruptcy law." It was decided that he had not done all that 
his obligations under the statute required. This case is cited in 
support of the plaintiff's position, but it simply decides that the 
debtor had not complied with this alternative condition of the 
bond; the reasoning of the court favors the defense. 

The decision in IIackett v. Lane et als., 61 Maine, 31, goes no 
further than to hold that where the defendants on a poor debtor's 
bond rely in defense upon the distinct ground that the principal 
obligor has fully performed one of the alternative conditions of the 
bond, it must appear that he followed the statute implicitly in all 
its requirements. 

The a.greed statement and stipulations give to the defendants the 
benefit of the plea of a discharge in bankruptcy of the principal 
obligor before the forfeiture of the bond. 

Juclgrnent for cl(:fendants. 
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JosEPH A. CoFFIN vs. FRANK HALL. 

Washington. Opinion November 18, 1909. 

Pleading. Declarution. .Arbitration and Aimrd. raid Atrnrd. 

When on demurrer a declaration has been adjudged insufficient the adjudica
tion can be reviewed only on exceptions. 

A dedarad.on in an action of assumpsit is technically defective when it•does 
not directly allege a promise on the part of the defendant. 

When the declaration in an action of assumpsit does not directly allege a 
promi8e on the part of the defendant, and there is only an inference of 
law from the terms of the contract set out in the declaration, it is not 
sufficient. 

Where an award was made under a submission at common law, and the sub
mission stated clearly that the matter to be determined was what was "a 
fair and equitable annual rental" of the premises occupied by the defend
ant and claimed to be owned by the plaintiff, and the arbitrators in 
determining the question of a fair and equitable rental awarded that certain 
repairs should be made by each party, thus basing their estimate upon the 
conditions of good repair of the property to be made and to be maintained 
in the future, and also omitted to include matters which were material to 
the question in issue between the parties, held that the award was void. 

On exceptions by defendant. Sustained. 
Assumpsit 011 an award made under a submission at commou law. 

At the return term of the writ the defe11dant demurred generally to 
the declaration, the demurrer was sustained and lhe plaintiff was 
given leave to amend. At the second term, the plaintiff filed an 
amended declaration, and the defendant demurred generally to the 
same. The demurrer was overruled and the defendant excepted. 

The case is stated in the opinion. 

E. N. Benson, for plaintiff. 

C. B. & E. C. Donwortli, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, CORNISH, JJ. 

PEABOD.Y, J. This is an action of assumpsit on an award made 

under a submission at common law. At the entry term of court 
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the defendant filed a general demurrer to the declaration which was 
sustained, and the plaintiff was given leave to amend. At the 
second term an amendment to the declaration was filed by the 
plaintiff to which the defendant filed a general demurrer. This 
was overruled by the presiding ,Justice, to which ruling the defendant 
excepted, and the case is before the Law Court on his exceptions. 

The original declaration, the submission and award, the new 
declaration and the demurrer thereto, and ruling thereon, were made 
part of the bill of exceptions. 

The insufficiency of the new declaration is claimed by the defend
ant upon two grounds, first, because the case is res judicata, and 
second, because the amended declaration is bad in substance. 

The original declaration is made part of the bill of exceptions 
for the purpose of showing that it is essentially the same as the 
amended declaration. The former, having been adjudged insuffi
cient, this adjudication could be reviewed only on exceptions 
thereto. Plaisted v. Walker, 77 Maine, 4fiU; Bean v. Ayers et 
als., (H) Maine, 122. It is not so obvious that the ame11dments are 
not material as to warrant us in declining to consider the amended 
declaration on its merits. The submission states clearly that the 
matter to be determined was what was ~~ a fair and equitable annual 
rental" of the premises occupied by the defendant and claimed to 
be owned by the plaintiff. A valid award would be available to 
either party seeking to assert his r·ights in reference to the property 
involving the question of damages or rental. Cushing v. Babcock, 
38 Maine, 452. 

The declaration shows that the arbitrators in· determining the 
question of a fair and equitable annual rental awarded that certain 
repairs should be made by each party, thus basing their estimate 
·upon the conditions of good repair of the property to be made and 
to be maintained in the future. 

We think that they exceeded their authority in deciding matters 
not within the scope of the submission which cannot be separated 
from those which were referred to them, and they omitted to include 
others which were material to the question in issue between the 
parties1 consequently the award is void. Wynwn v. Ha1nmond, 
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55 Maine, 534; Hubbell v. Bi::;sell, 13 Gray, 298; 2 Greenleaf 
on Evidence, sec. 74; Morse on Arbit. and Award, 599, 600; 
3 Cyc. 674. 

The declaration is also technically defective because it does not 
directly allege a promise on the part of the defendant. There is 
only an inference of law from the terms of the contract set out in 
the declaration. This is not sufficient. Brown v. Starbird, 98 
Maine, 292; Bean v. Ayers et als., 67 Maine, 482. 

In Equity. 

Except-ions sustained. 
Demwrrer sustained. 

ELIZABETH B. Buss 

SAMUEL W. JUNKINS, EDWIN A. HoBSON, AND LEWIS W. PENDEXTER, 

County Commissioners of York County, et als. 

York. Opinion Nov.ember rn, 1909. 

Ways. Pctitionsfor }Vays. Indefinite 1ermini. County Commissioners. JuriiJdic
tion of Same. l{tf'cct of Acting Without Jurisdiction. Interested County 

Cmnmiswiuner. Validity of Proceedings f:Jubject to Collateral 
Attack. Revised Statutes, chapter 23, section 1. 

1. County commissioners have no jurisdiction to lay out a highway under 
the provisions of Revised Statutes, chapter 2:-3, section 1, unless the petition 
therefor describes with reasonable definiteness the places where the pro
posed way is to commence and terminate. 

2. Where the highway prayed for is described in the petition to the county 
commissioners as commencing on some point on a way which is one and 
one-half miles long and as terminating on another way which is five mileei 
long, the proposed way is not described with such reasonable definiteness 
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as to comply with the requirements of the statute and the county commis
sioners are without jnrisdirtion to commence proceedings thereon and 
their doings are ineffectual and void. 

3. Where a highway as laid out by the county commissioners, passes over 
the land in which one of the commissioners has an interest, either as sole 
or part owner, and is directly interested in the location of such way, such 
interest disqualifies such commissioner, and the board of county commis
sioners is without jurisdiction and their proceedings in laying out such way 
are void. 

4. The validity of the proceedings of county commissioners, in laying out 
a highway may be attacked collaterally when it appears that they were 
without jurisdiction to commence the proceedings. 

White v. County Commissioners, 70 Maine, 317, examined. 

In equity. On exceptions by defendants. Overruled. 
Bill in equity against Samuel W. Junkins, Edwin A. Hobson, 

and Lewis W. Pendexter, County Commissioners of York County, 
and eight others, to wit, the selectmen of~ the town of York, a 
bridge committee of four chosen by the town to act in conjunction 
with the selectmen, and a contractor alleged to have a contract with 
the town for the construction of the way hereafter mentioned, pray
ing that the defendants be perpetually enjoined from entering upon, 
or attempting to take, under proceedings of the county commis
sioners laying out a way, any part of a lot of land owned by the 
plaintiff, or from erecting or maintaining in York River adjacent 
to said land, or on the town road lying along the river or on the 
plaintiff's land adjacent to the town road certain structures needful 
or convenient in construction of the way and the bridge to be used 
in connection therewith. 

The defendants demurred generally for want of equity, the 
demurrers were overruled and the defendants excepted. 

The case is stated in the opinion. 
Chauncey Hackett, and Arthur E. Sewall, for plaintiff. 
William S. Matthews, F-red A. Jiobbs, John C. Stewart, Ja;mes 

0. Bradbury, Geo. F. & Lwroy Haley, for defendants. 

SITTING: EMERY, C. J., WHITEHOUSE, SAVAGE, SPEAR, Bmn, JJ. 

Brnn, J. The complainant brings this bill in equity asking that 
defendants be perpetually enjoined from entering upon, or attempt-

VOL. CVI 9 
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ing to take, under proceedings of the county commissioners laying 
out a way, any part of a lot of land owned by complainant, or 
from erecting or maintaining in York River adjacent to said land, 
or on the town road lying along the river or on complainant's land 
adjacent to the town road certain structures needful or convenient 
in construction of the way and the bridge to be used in connection 
therewith. The bill of complaint, among other grounds for the 
relief prayed, alleges want of jurisdiction in the county commis
sioners to commence proceedings and a disqualifying interest in one 
of the commissioners. The defendants demurred generally for 
want of equity. In support of their exceptions to the overruling of 
the demurrer, the defendants urge that the remedy of complainant, 
if any, is· by certiorari and not in equity. 

Considering the first ground for relief alleged by complainant, 
we find that the petition to the county commissioners asked the 
laying out of a highway over York River to extend between some 
point on the county way which leads from York Village to Norwood 
Farms by way of York Harbor and another point, southwesterly 
over tide water, on the county way leading from Seabury Railroad 
Station to Kittery Point. We are of the opinion that this descrip
tion of the desired way contained in the petition does not meet the 
requirement of statute (R. S., c. 23, § l) -''a written petition 
describing the way": I.Ictyforcl v. County Commissioners 1 78 
Maine, 153, 157. In view of the fact that the county way from 
York Village to Norwood Farms is more than one-half mile long 
in York Harbor and that the county way from Seabury Railroad 
Station to Kittery Point is five miles long, there is nothing here to 
make the termini reasonably definite as in Bryant v. Co. Comnirs., 
79 Maine, 128, or Andover v. Co. Conunrs., 86 Maine, 185. See 
Pembroke v. Co. Cormnrs., 12 Cush. 351. 

Unless the petition describes with reasonable definiteness the places 
where the proposed way is to commence and terminate, the county 
commissioners have no jurisdiction to lay out a highway under the 
provisions of H. S., c. 23, § 1 ; Ilayford v. Co. Comrnrs., ubi supra. 
As stated by the court in Small v. Pennell, 31 Maine, 2G7, 270, 
''unless the commissioners had jurisdiction to authorize the com-
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mencement of their proceedings, they would be void. A general 
jurisdiction merely by law, over the subject matter, is not enough; 
they can only have it in the particular case in which they are called 
upon to act, by the existence of those preliminary facts, which confer 
it upon them. Their doings are ineffectual rm less they have power to 
commence them, and may in such cases be avoided collaterally. 
But having jurisdiction, if their subsequent acts are erroneous, 
they are valid until vacated by certiorari." See also Hayford v. 
Co .. Conunrs., 78 Maine, page 155. 

Complainant further avers in her bill of complaint that the way 
passed through land in which one of the county commissioners had 
an interest, either as sole or part owner, and was directly interested 
in the location of the way and that for this reason the location of 
the way was illegal. Such interest would disqualify such commis
sioner, the board of commissioners would be without jurisdiction and 
the action of the board would be void : Conant's Appeal, 102 
Maine, 4 77, 481. 

Attention has been called to the case of White v. Co. Commrs., 
70 Maine, 317, in which, on page 325, it is stated that ~~whatever 
and however great the jurisdictional defects apparent of record, 
they may all be taken advantage of by this process (certiorari) and 
by tliis alone." This conclusion is based upon Goodwin v. Llallo
well, 12 Maine, 271. An examination of this latter case does not, 
we think, warrant so sweeping tt conclusion. 

The county commissioners being without jurisdiction in the com
mencement of proceedings, we cannot say upon demurrer to the 
bill that the complainant is not entitled to be heard upon the merits 
of her bill. Spojfor·d v. Raifroad, 66 Maine, 51, 53; Rockland 
v. Water Co., 86 Maine, 55, 58; Tracy v. LeBlanc, 89 Maine, 
304; Whitmm·e v. Brown, 102 Maine, 4 7 ; Boynton v. Hall, 
100 Maine, 131, 132. See also Smart v. Dumber Co., 103 Maine, 

37. 
Exceptions overruled. 
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In Equity. 

HANNIBAL E. HAMLIN, Attorney General, by Information, 
THE MAINE BAPTIST M1ss10NARY CoNVENTION, Relator, 

THE PROPERTY IN WEBSTER, MAINE, formerly occupied by Sabattus 
Baptist Church, FRANK 1. SANBORN, et als. 

Androscoggin. Opinion November 23, UJ09. 

Dedicatfon. Fee. Pious Use. Revised Statutes, chapter 16, sectfon 33. 

1. A dedication of land in pais to a pious use does not transfer the fee, but 
only the use. The legal title, the fee, remains in the dedicator and his 
heirs or assigns. 

2. While the owner of the fee may be even perpetually enjoined from inter
fering with the pious use to which he dedicated the land, he cannot ue 
deprived of the fee itself unless by eminent domain or other due process 
of law. 

3. While there is an owner of the fee in existence, land dedicated in pais 
to pious uses is not within the scope of gevised :Statutes, chapter Hi, 
section 33, providing for a sale by order of court of property dedicated to 
pious uses where such property "has no proper or legal custoJhm," etc. 

In equity. On report. Bill dismissed. 

Bill in equity in the nature of an information under the pro

visions of Revised Statutes, chapter rn, section 33, brouµ,ht by 

Hannibal E. Hamlin, Attorney General, on relation of The Maine 
Baptist Missionary Convention, against ~~the property in Webster, 

Maine, formerly occupied by the Sabattus Baptist Church," Frank I. 
San born and six others, praying that trustees be ~~ appointed to care 

for said property," etc. The defendants demurred to the bill, the 

demurrer was sustained, exceptions taken, and the cause was then 
reported to the Law Court. 

The case is stated in the opinion. 

George C. Win,q, and Gerxrgc C. TJlfo,y, Jr., for plaintiff. 

Ralph W. Oroclcett, for defendauts. 
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SITTING: EMERY' C. J.) w HITEHOUSE, SPEAR, CORNISH, KING, 

Brnn, JJ. 

EMERY, C. J. A demurrer to this bill in equity was sustained 
and exceptions allowed. The case was then duly reported to the 
Law Court with the stipulation that if the bill can be sustained 
upon the allegations therein, with such amendments in form as 
may be necessary, the exceptions may be sustained and the case 
remanded for amendments and hearing. 

The bill is concerning a quarter of an acre of land in the village 
of Sabattus in Webster, upon which was built in 1856 a meeting 
house for religious worship from funds raised by general subscrip
tion in the community and from the sale of pews. The house thus 
built was consecrated by religious ceremonies as a house of worship 
for the Baptist Church, and for a long time was used ''as a place 
of public worship according to the faith and order of the Baptist 
denomination." There was not, however, so far as appears, any 
organized church society to hold and care for the property, and 
there is no record of ownership of the pews. 

Upon the foregoing allegations The Maine Baptist Missionary 
Convention, as relator, asks in this bill that the court appoint trus
tees to care for the property, and also authorize them to sell and. 
convey the property and pay the proceeds of such sale into the 
treasury of The Maine Baptist Missionary Convention "for the 
purpose of extending the scope, influence and work of the Baptist 
denomination in Maine in pious uses." The bill admittedly is 
based on R. S., ch. 16, sec. 33, which provides that ''where any 
property in the State, dedicated and ordained for pious uses has 
no proper or legal custodian, so that it is becoming wasted and the 
utility thereof is lost," the court upon application may appoint trus
tees to care for or sell. such property and may direct such disposi
tion of the proceeds as will best serve the purposes for which it was 
originally intended, etc. There is set out in the bill, however, a 
warranty deed of the land given in 1856 to three grantees named, 
'' and their heirs and assigns forever'' with habendum to them '' and 
their heirs and assigns to their use and behoof forever." In the 
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deed is no intimation that it was given in trust for any other pur
pose or use. It is further alleged in the bill that the original 
grantees are deceased, and that the respondents are their heirs. 

It is clear, we think, that with these latter allegations the case is 
not within the statute cited. There is a legal owner in existence. 
Admitting that the acts stated constitute a dedication and ordina
tion of the land to pious uses, the legal title alleged to be in the 
three named grantees was not transferred but remained in those 
grantees and is now vested in the respondents, their heirs. A dedi
cation in pais of land to pious uses does not transfer the title, the 
fee, but only the use as an easement. While the holder of the legal 
title may be restrained from hindering or interfering with that use 
of the land for which it was so dedicated, the land itself cannot be 
taken from him except by eminent domain or other due process of 
law. Banks v. Ogden, 2 Wall. 57; Attorney General v. Abbott, 
154 Mass. 323; Cottle v. Young, 59 Maine, 105. In Beatty v. 
Hurtz, 2 Peters, 212, the court restrained the owner of the fee from 
disturbing the possession of the religious society to whose use the lot 
of land had been dedicated, but did not require him to convey the 
fee to the society though such a decree was asked for. In the case 
The Attorney General v. The Pe'l·ticuler· Bapt,ist .1Weeting IIouse, 
103 Maine, 343, the lot of land on which the meeting house was 
built was conveyed to two persons as a committee or trustees of 
"The Perticuler Baptist Church" in Bridgton (( and their successors 
in that office for the time being" with habendum to them (( and to 
their successors in office," etc. The original trustees having died, 
no successors having been appointed, and the church having become 
extinct, there was no one with title to the property, and the court 
held the case to be within the statute. The difference between that 
case and this at bar is manifest. In the one the defendants had no 
title. In the other they do have at least the legal title. 

The case stated or that could be stated by any amendments in 
form, not being within the statute, the judgment must be, 

Ei~ceptions overruled. 
Bill dismissed with costs against the relator. 
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STATE OF MAINE 

'L'S. 

INTOXICATING LIQUORS, MAINE CENTRAL RAILROAD COMPANY' 

Claimant. 

Androscoggin. Opinion November 23, 1909. 

intoxicating Liquors. Evidence. Misbranded and Adulterated Liquors. 
Same Subject to Seizure. U. S. Pure l!ood and Drugs Act, 

June 30, 1906, sections 2, 6, 7. 

135 

1. Where eighty half pint bottles of intoxicating liquors are deposited in 
one lot, the quantity and division into such small bottles are snfficient 
evidence they were intended for unlawful sale, no other explanation being 
offered. 

2. Where the bottles containing intoxicating liquors are labeled as con
taining monogram whiskey and are marked "Blend,'' and the alcoholic 
eon tents is less, and the residuum from 100 cubic centimeters is more, than 
the standard test prescribed by the Act of Congress known as the ''Pure 
Food Act,'' the liquors are misbranded and adulterated within that Act. 

3. Liquors so misbranded or adulterated are by the Pure Food Act for
bidden to be introduced into this State from another State, and herice are 
removed by Congres'5 from the operation of the commerce clause of the 
federal constitution, and become subject to the laws of the State upon 
arrival within its territory and before delivery to the consignee. 

On report. Judgment for the State. 
Search and seizure process issued by the Municipal Court of 

Lewiston, by virtue of which certain intoxicating liquors trans
ported from Boston, Mass., to Lewiston, Maine, were seized from 
the freight depot of the Maine Central Railroad Company in said 
Lewiston, ~'before deli very to the consignee." 

The liquors were duly libeled, a hearing had, and the Maine 
Central Railroad Company appeared as claimant. After hearing, 
the Municipal Court declared the liquors forfeited and thereupon 
the claimant appealed to the Supreme Judicial Court. After hear
ing in the Supreme Judicial Court, the case was reported to the 
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Law Court ''to determine the rights of the State and the claimant, 
and to render judgment in accordance with the findings." 

The case is stated in the opinion. 
Frank A.· jy£orey, County Attorney, for the State. 
White & Carter, for claimant. 

SITTING: EMEHY, C • • J., WHITEHOUSE, SAVAGE, SPEAR, CORNISH, 

KING, .JJ. 

EMERY, C. J. Eighty half pint bottles of intoxicating liquors 
consigned to .J. Johnson were seized at the freight depot of the 
Maine Central Railroad Company in Lewiston as intended for 
unlawful sale. 

That the liquors were intended for unlawful sale is readily infer
able from the quantity and the division into such small bottles, no 
other explanation being offered. 

It is expressly stated in the report, however, that the liquors 
were transported from Boston, Mass., on a through bill of lading 
and were seized at the freight depot of the railroad carrier in Lewis
ton before delivery. These facts would require the return of the 
liquors to the railroad company (the claimant) if they were lawfully 
introduced into this State under the laws of the United States. The 
State: however, claims that the liquors were not thus lawfully 
introduced because they were adulterated or misbranded and hence 
their introduction into this State was forbidden by the Act of 
Congress known as ''The Pure Food Act" of 1906. 

By the terms of that Act, the Pure Food Act (sec. 2), the 
introduction into any State from any other State of any article of 
food or drugs adulterated or misbranded within the meaning of the 
Act, is prohibited. By sec. 6 of the Act, the term ''drug" includes 
all medicines and preparations recognized in the United States 
Pharmacopreia or National Formulary, etc., and whiskey is so 
recognized in both. By sec. 7, a drug is to be deemed adulterated 
if, when it is sold under or by a name recognized in the United 
States Pharmacopreia or National Formulary, it differs from the 
standard of strength, quality, or purity as determined by the test 
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laid down m those publications, unless the actual standard of 
strength, quality and purity be plainly stated on the package con
taining the drugs. 

In the case at bar the bottles were labeled as containing mono
gram whiskey and were marked ~~Blend." The alcoholic content 
was only 36. 9 , per cent by volume, and the residuum from 100 
cubic centimeters was 18 centigrams, while· in both the United 
States Pharmacopc:eia or National Formulary the standard test for 
whiskey is from• 44 & 55 per cent of alcoholic content, and a 
residuum of not over 0.5 centigrams. This much lower standard 
of strength and purity was not at all stated on the_ bottles, and 
hence the liquors were plainly adulterated or misbranded within the 
meaning of the Act, and their introduction into this State was 
unlawful. 

The claimant contends, however, that before the delivery of the 
liquors from the carrier to the consignee the State has no jurisdiction 
to inquire into the character of the liquors, or to question the right 
to have them introduced into this State. This contention was con
sidered and overruled in State v. Intoc;~icating Liquors, 104 Maine, 
502, upon the ground that the liquors were within the territory of 
the State and hence subject to its authority except so far as they 
were protected by congressional action or inaction under the com
merce clause of the federal constitution, and that as to adulterated 
and misbranded liquors that protection had been removed by the 
~(Pure Food Act." In Wilkinson v. Rahrer, 140 U. S. 545, 565, 
the Supreme Court of the United States said of the 'Wilson Act'
((Congress did not use terms of permission to the State to act, but 

simply removed an impediment to the enforcement of the State laws 
in respect to imported packages in their original condition, created 
by the absence of specific utterance on its part. It imparted no 
power to the State not then possessed but allowed imported prop
erty to fall at once upon its arrival within the local jurisdiction." 
We think such was the effect of the ((Pure Food Act" upon adulter
ated and misbranded liquors. Whatever the restraint upon the 
State, and its officers as to unadulterated or properly branded 
intoxicating liquors in the possession of an interstate carrier within 
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the State, we think the State can now seize adulterated or mis
branded intoxicating liquors wherever it can find them within its 
territory, even in the possession of an interstate earner. Such 
liquors have now no federal protection. 

Judgrnentfo1' forfeiture ayrtin.'{t the liquors. 
Judgment against the claimant for costs of libellant. 
Liquors ~n·dered destroyed. 

STATE OF MAINE 

vs. 

INTOXICATING LIQUORS, GRAND TRUNK RAILWAY OF CANADA, 

Claimant. 

Androscoggin. Opinion November 23, 1900. 

Interstate Commerce. intoxicating Li(J_uors. Same Seizable Afler Delivery to 
Consignee. Delivery. Quantity of Same May be Su_Uicient Evidence 

of Intent to Sell Same Unlawfully. 

1. When ten cases containing one hundred and twenty quart bottles of 
whiskey are deposited in one lot, the quantity alone in the absence of any 
other explanation is sufficient evidence that the whiskey was internled for 
unlawful sale. 

2. When merchandise has been brought to its place of destination by a 
common carrier, and tht\ corn,ignee or his agent presents the bill of lading 
to the carrier and receipts for all the merchandise, there is a delivery to 
the consignee of all the merchandise though a part of it is left on the 
premises of the carrier. 

3. If such merchandise was brought from another 8tate ·by an interstate 
common carrier such delivery subjects it to the laws of the State free from 
the operation of the commerce clause of the federal constitution. 

On report. Judgment for the State. 
Search and seizure process issued by the Lewiston Municipal 

Court whereby cert~in liquors were seized at the depot of the 
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Grand Trunk Railway Company in Lewiston. These liquors were 
duly libelled and the Grand Trunk Railway Company appeared as 
claimant. The liquors were declared forfeited and the claimant 
appealed to the Supreme Judicial C~urt. After the evidence had 
been taken out in the Supreme Judicial Court, the case was 
reported to the Law Court for determination. The report states 
the material facts as follows : 

((It is admitted that Charles Sabourin, deputy sheriff, on the 
14th day of January, 1909, seized 120 bottles, each containing 
one quart of wliiskey, at the depot of the Grand Trunk Railway 
Company, on the east side of Oxford Street, in Lewiston. 

((It is admitted that these goods came from New York, in the 
State of New York, on a through bill of lading, under a through 
rate, consigned to one J. Hume. The goods arrived at Lewiston, 
on January 1, 190D. On Jan. 8, 1909, a bill of lading covering 
this shipment was presented to the Grand Trunk Railway Com
pany's office by one of the drivers of the Hoyt's Express Company, 
of Lewiston, who at that time receipted for the entire 22 cases of 
whiskey and took with him at the time 12 cases, leaving the remain
ing cases in the freight shed of the railroad company where they 
remained until seized by the officer on the morning of Jan. 14." 

The case is stated in the opinion. 
Prank A. Morey, County Attorney, for the State. 
White & Carter, for claimant. 

SITTING: EMERY, C .• J., WHITEHOUSE, SAVAGE, SPEAR, CORNISH, -
Burn, JJ. 

EMERY, C. ,J. Ten cases containing one hundred and twenty 
quart bottles of whiskey consigned to J. Hume, were seized at the 
depot of the Grand Trunk Railway Company in Lewiston, and 
wer~ duly libelled and are claimed by that railroad company. 

The first question is whether the whiskey was intended for unlaw
ful sale. Unexplained, we think the quantity is sufficient evidence 
of such intention, and no explanation is offered. 

The next question is whether at the time of seizure the whiskey 
was so far undelivered and in the custody of the railroad company 
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as an interstate common carrier as to be within the protection of 
the commerce clause of the Federal Constitution. Twenty-two 
cases were shipped from New York and arrived at Lewiston, ,January 
1, 1909. On January 8, H)00, one of the drivers of Hoyt's 
Express Co. presented the bill of lading and receipted for all the 
whiskey and took away twelve cases, leaving ten cases in the freight 
shed of the railroad company where they remained for six more 
days when they were seized by the officer. 

The question is a federal one but we do not find the federal courts 
to have held that intoxicating liquors are under federal protection 
so long as~ they remain upon the premises of the interstate carrier. 
In Heyman v. Soutlwrn Railway Company, 203 U. S. 270-276, 
the court was careful to say it did not decide that the federal pro
tection would not be lost where the consignee, after notice, designedly 
left the liquors in the hands of the carrier for an unreasonable time. 
The locality of the liquors is not made the test. All that the 
federal courts seem to require is that the liquors shall once have 
been turned over to and accepted by the consignee. This may 
occur without any removal of the liquors themselves from the freight 
sheds of the carrier, and we think it did occur in this case. In 
Knowles v. Atlantic & St. L. R. R. Co., 38 Maine, 5G. the 
merchandise had not even been unloaded from the cars, but the 
consignee was notified of its arrival and that it was at his risk. He 
acknowledged he had received it in good order and requested it be 
allowed to remain on· the cars for a time. Held tpat the transit was 
ended and the liability was at an end. In lV hitney Co. v. Ricli
'JJWnd & Danville R.R. Co., (So. Carolina) 17 S. E. Rep. 147, 
cotton had been transported by the railroad company and the car 
containing it had been placed upon a side track for the convenience 
of the consignee, who delivered to the rai}road company the way 
bill as a receipt, and removed part of the cotton. Held that all 
the cotton had been delivered. In C. D. ICenny Co. v. Atlanta 
& W. P. R.R. Oo., 122 Ga. 365 (50 S. E. Rep. 132) the rail
road company notified the consignee of the arrival of the mer
chandise. Before it was unloaded from the car, the consignee's 
drayman went with the freight clerk to the car and signed a receipt 
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for all the merchandise, as checked by the clerk. He then hauled 
some of the merchandise away that day but left some in the car. 
Held that all the merchandise had been completely delivered at the 
time of signing the receipt. In Vaughan v. N. Y. N. H. & H. 
R. R. Co., '27 R. I. 235, two cars containing oats, bran and 
gluten, consigned to the plaintiff, arrived and were placed on a side 
track near the plaintiff's warehouse. He was duly notified of the 
arrival, and with the permission of the company's agent opened the 
cars, examined the contents and removed part of them, leaving the 
remainder in the cars where it was consumed by fire early the next 
morning. Held that all the consignment had been delivered. The 
court said: ~~But under the testimony we do not find that the 

·defendant (the R. R. Co.) was even a warehouseman. The prop
erty had been delivered on the spur track to the plaintiff, he had 
accepted it, sold and removed some of it, and had assumed full 
dominion over it, and the mere fact that it still remained in the 
defendant's cars was a mere matter of convenience to the plaintiff, 
but did not impose any liability on the defendant." 

The facts in the case at bar are manifestly different from those in 
the cases State v. Intox. Liquurs, 102 Maine, 085, and 104 
Maine, 1163, and our decision here is not in conflict with_those cases 
rightly read. 

Of course the final determination of this question is with the 
Supreme Court of the United States, but not finding any decision 
of that court to the contrary upon facts like those in this case, we 
think for the reasons above given we should hold that the transit 
was ended, that the liquors had come into the possession of the con
signee at the time of the seizure and were then subject to seizure 
and forfeiture under the State law. We have therefore no occasion 
to consider questions raised under the ~~Pure Food Act" of Congress. 

Having reached the consignee and being intended for unlawful sale, 

they must be declared forfeited. 
Judgment qffor:feititre again8t the liquors. 
Judgment again8t the claimant for costs qf libellant. 
Liquors to be destroyed. 
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STATE OF MAINE 

vs. 

[l OG 

INTOXICATING LIQUORS, MAINE CENTRAL RAILROAD COMPANY' 

Claimant. 

Androscoggin. Opinion November 23, 1909. 

Intoxicating Liquors. Ji'orfeiture. "Pure Food ~let.'' Misbranded 01· Adulterated 
Liquors. Burden of Proof. U. S . .Food and Drugs Act, 

Approved June 30, 1906. 

1. Pure intoxicating liquors brought into this Ntate from another State by .. 
an interstate common carrier are not liable to forfeiture under the State 
laws until they have come into the po8session of the consignee. 

2. If it be sought to have such li11uors declared forfeited before delivery to 
the consignee, upon the ground that they are misbranded or adulterated 
within the Act of Congress known as the "Pure Food Act," the burden is 
on the State to prove such misbranding or adulteration. 

3. When there is no evidence of how the liquors were branded, and no 
evidence of their "strength, quality or purity'' except that they were 
colored and slightly sweetened by burnt sugar, they cannot be held to be 
misbranded or adulterated. The court cannot take judieiaJ notice that 
whi~key cannot be colored and sweetened to some slight extent by burnt 
sugar without exceeding the limits of the standard prescribed by the "Pure 
Food Act." 

On report. Judgment for claimant. 
Search and seizure process issued by the Municipal Court of 

Lewiston whereby four gallons of whiskey which had been shipped 
from Boston, Mass., to Lewiston, Maine, were seized at the station 
of the Maine Central Railroad Company in said Lewiston. The 
liquors were duly libelled and at the hearing on the libel the Maine 
Central Railroad Company appeared and claimed the liquors. The 
liquors were declared forfeited and the claimant appealed. After 
the evidence had been taken out in the appellate court the case 
was reported to the Law Court for determination. 

The report of the evidence states as follows : 
((It is admitted that this liquor came on a through way bill from 

Boston, Mass., consigned to W. N. Bridgham, Lewiston, Maine, 
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under a through rate. It arrived at Lewiston originally on the 
third day of January, 1907, and was seized by the officers. It was 
libelled and a hearing was had before the Lewiston Municipal Court, 
and the liquors were ordered returned to the railroad company by 
the court. They were returned to the railroad company on Feb. 
14, 1907, and were seized by the officer Feb. 18, 1907. They were 
declared forfeited by the Lewiston Municipal Court and an appeal 
was taken. The case went to the Law Court on an agreed state
ment of facts, and a decision was hauded down by the Law Court 
in December, 1~08, ordering the return of the liquors to the rail
road company. They were returned to the railroad company on 
December 10, 1908, and held in the station undelivered until 
Jan. 7th, 1909, when they were again seized. 

''It is further admitted that W. N. Bridgham, or no one represent
ing him, has ever claimed of the ra~lroad or anyone else these 
liquors, and that so far as the railroad is concerned, at the time of 
the seizure no owner was known, nor the consignee. 

"ERNEST JoRDAN, called for state, sworn. 
"Direct examination. 

"By Mr. Morey. 
"Q. What does your analysis show about the liquor? 
"A. The liquor was colored, that is all, in that case. 
"Q. Colored with what? 
"A. Burned sugar. 
"Q. In violation of the pure food law? 
"(Objected to) 
"A. Yes. 

"Cross examination. 
"By Mr. White. 
"Q. You say the liquor was colored with sugar? 
"A. Yes sir. 
"Q. Otherwise there was nothing to indicate adulteration? 
"A. No. 
"Q. And this burned sugar slightly sweetened the liquor and 

colored it? 
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''A. Yes sir. 
''Q. And nothing poisonous about the sugar? 
"A. No. 
'' Q. Nor deleterious ? 
''A. No. 

[106 

"Q. And in your opinion was introduced merely for the purpose 
of coloring? 

"A. That is all, yes. 
"Re-direct. 

"By Mr. Morey. 
"And the coloring would materially affect the value, wouldn't 

it? 
"(Objected to) 

"A. It would effect the salability. 
"Q. And for what reaso'h? 
"A. Well, merely because the market demands a liquor that 

contains some color- a considerable amount of color." 

The case appears in the opinion. 
Franlc A. JJfutey, County Attorney, for the State. 
White & Cartu·, for claimant. 

SITTING: EMERY, C. J., WHITEHOUSE, SAVAGE, SPEAR, Co1tNISH, 

Bum, JJ. 

EMERY, C. J. Four gallons of whiskey which came from Boston, 
Mass., to Lewiston, Maine, consigned to W. N. Bridgham were 
seized at the station of the Maine Central R. R. Co. (the carrier) 
in Lewiston, as intended fo1· unlawful sale in this State. The 
liquors arrived in Lewiston, Jan 'y 3, 1907 and were then seized but 
were returned to the company Feb'y 14. They were again seized 
Feb'y 18, and held in the custody of the officers until Dec. 10, 
1908 when they were again returned to the company. They were 
again seized upon the process in this case Jan'y 7, 1909. No 
notice was given Bridgham of the arrival of the liquors, and 
neither he nor any one for him has ever claimed them. The rail
road company, however, did not know the consignee or the owner, 
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It appears, therefore, that after arrival the liquors were in the 
actual custody of the railroad company four days in February 
1907, and twenty-eight days in December and January 1908-9, or 
thirty-two days in all. There was admittedly no actual delivery to 
the consignee, and under the authority of State v. Intoxicating 
Liquors, 104 Maine, 463, we must hold there was no constructive 
delivery. No one for the consignee had called for and receipted 
for the liquors as in State v. In.tox,icating Liquors, the Grand 
Trunk Railway Comvany, Claimant, 106 Maine, page 138, and 
no facts are stated from which can be inferred any agreement or 
understanding between the consignee and the carrier for the latter 
to hold the liquors for the consignee. The liquors must therefore 
be returned unless it appears that they were adulterated or mis
branded and hence unb.wfully brought into this State in violation 
of the Act of Congress known as ~~The Pure Food Act" of 1906. 

The burden is of course upon the State to prove such adultera
tion or misbranding. There is no evidence at all as to how they 
were branded, or that they were not branded, nor any evidence as 
to their "strength, quality or purity" except that the liquors were 
colored and slightly sweetened by burnt sugar. There was no evi
dence as to the extent of the coloring, or the qu~ntity or percent
age of sugar used, or that it was harmful, and no evidence that it 
increased the residuum above that permitted by the Pure Foorl Act. 
The court is not bound to take judicial notice that liquors cannot 
be colored to some extent by burnt sugar without thus increasing. 
the residuum. We hold, therefore, that the evidence does not prove 
the liquors to be within the prohibition of the Pure Food Act ; 
hence they must be returned to the claimant carrier even if they 
were intended for unlawful ·sale, 

L-iquors ordered returned. 

VOL, CVI lQ 
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VIRGIL C. WILSON vs. CITY OF SOUTH PORTLAND. 

Cumberland. Opinion N ovem her 24, 1D00 .. 

Eminent Domain. Land Takenfor Public Park. Damages. Title. Statute, 1821, 
chapter 118, section 2. Statute, 1883, chapter 175, sections 3, 4. Revised 

Statutes, 1841, chapter 25, section 8; 1857, chapter 18, section 8; 1871, 
chapter 18, section 8; 1903, chapter 4, section 91; chapter 18, 

section 8; chapter 23, sections 8, 20. 

Revised Statutes, chapter 4, section 91, relating to the taking of land for 
parks, provides as follows: "Any person aggrieved by the estimate of 
damages may have them determined by written complaint to the supreme 
judicial court in the manner provided respecting damages for the estab
lishment of town ways.ll In proceedings under this section instituted by 
a person aggrieved by the estimate of damages, Held: That the question 
of the title of the complainant to the land taken may be considered in so 
far as it respects the question of damages. 

On motion and exceptions by defendant. Motion not considered. 
Exceptions sustained. 

Complaint for increase of damages brought under the provisions 
of Revised Statutes, chapter 4, section 01, relating to the taking of 
land for public parks, and filed in the Supreme Judicial Court, 
Cumberland County. The defendant city filed an answer denying 
~~that the land and flats so taken for said public park embrace and 
include any part of the land belonging to said complainant described 
in his bill of complaint and requires complainant to prove title to 
the same." The municipal officers of the defendant city did not 
allow the plaintiff any damages for the land taken but their return 
gave his name as an owner. 

The case was tried to a jury and the verdict was for the plaintiff 
for $1610.83. The defendant city then filed a general motion for 
a new trial and also excepted to several rulings made during the 
trial. 

The case is stated in the opinion. 
Charles A. Strout, ancl Virgil C. rVUson, for plaintiff. 
!)ennis A. Meaher, and Lanren ]l_f. lianborn, for defendant. 
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SITTING: EMERY, C. J., WHITEHOUSE, CoRNISH, KING, Bmn, JJ. 

Brnn, J. This is a complaint for increase of damages brought 
under the provisions of section ninety-one of chapter four of the 
Revised Statutes relating to the taking of land for parks·. The 
cause is before this court upon exceptions and motion for new trial. 
At the trial before the jury the defendant offered evidence attack
ing the title of petitioner to the land, for the taking of which he 
claimed damages. The court excluded the evidence offered upon 
the ground that the return of the municipal officers, while allowing 
him no damages, gave the name of petitioner as an owner and 
defendant had exceptiohs. 

It is provided by R. S., c. 4, § 91, that any person aggrieved by 
the estimate of damages may have them determined by written 
complaint to the Supreme Judicial Court in the manner provided 
respecting damages for town ways, which by virtue of § 20 of chap
ter 23, R. S., is that provided in the case of laying out of high
ways in R. S., c. 23, § 8. This section is based on §§ 3 and 4, 
c. 17 5, Public Laws of 1883 which took from the county commis
sioners the jurisdiction or control of cases of appeal, which they 
and the court of sessions had had from the establishment of the 
State and transferred it to the Supreme Judicial Court : Kennebec 
Wat. Dist1·ict v. Waterville, 96 Maine, 234, 249. With respect 
to the former manner of proceeding, it was provided by C. CXVIII, 
§ 2 of the Pub. Laws of 1821, that iilf the right or interest of any 
complainant in, or to the real estate alleged to be damaged by the 
laying out of such highway shall be denied by the town or corpora
tion complained against, the Jury summoned, or committee agreed 
on as aforesaid, shall have authority to consider such question of 
right or interest so far only as respects the damages of said com
plainant." The provision is found in substantially the same words 
in the revision of 1841: R. S., 1841, c. 25, § 8. In the revision 
of 1857 it became, i~The committee or jury may decide upon the 
title of any petitioner, so far as it respects damages:" R. S., 1857, 
c. 18, § 8, and so continued until 1883: R. S., 1871, c. 18, § 8. 

In .Minot v. Commrs., 28 Maine, 121, 125 (1838) upon petition 
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for certiorari, it is held that ''The interest of the petitioner claiming 
damages, in this land, is one of the questions to be submitted to 
the jury. It is the foundation of his claim for damages. 
It is too plain to need an argument, that one cannot be damnified 
by the 'location of a road, over land, in which h2 bas no interest, 
and· if Dwinal [the petitioner J had no such interest in the land, as 
to entitle him to damages, the proceedings, relating to damages, 
ought to be quashed." And in Carpenter v. Commrs., 21 Pick. 
258, 260 (1838) a case involving damages by reason of the location 
of a railroad, the court said, referring to the statute providing that 
the damages shall be estimated by the commissioners in the manner 
provided in the case of laying out highways, "This, by necessary 
implication, gives to the commissioners authority to inquire whether 
any damages have been s~stained by_ the applicant, and conse
quently whether he owned the property, for an injury to which 
damages were claimed." And again '~The estimate, from which the 
party is entitled to appeal, may be fairly construed to import, not 
only a valuation r!f dwnayes, but also a judgment on the party's 
clainifor da1nages: Id. page 260. At the time of this decision 
the provisions of the statutes of Massachusetts and of Maine as 
to appeals in proceedings for laying out highways was and long 
had been substantially the same. 

Tkn1·ston v. Pm·tland, 63 Maine, 1 iH), ( 1873) was an appeal 
from the decision of the city cou11cil of dc>fendant, in proceedings 
under its charter, denying damages to land of appellant in laying 
out a street. The court, in its opinion says, '~It will be noticed 
that the charter docs not expressly authorize 'the committee to 
decide upon the title of the appellant, so far as it respects damages,' 
as do the R. S., c. 18, § 8, in the cases of highways and town ways 
in towns. But we do not perceive any good reason why the com
mittee may not consider that question, so far as it respects damages 
without any express authority in the charter. Such a power h::ts 
been in the general statute ever since the organization of the State. 
It is the foundation of the claim. 'It is too plain to need argu
ment, that one cannot be damnified by the location of .,1 rq:~d over 
land in which he has no interest. rn Id. page 150~ 
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The words eeany party" and eeany petitioner" as used in the stat
utes are sufficiently comprehensive to include eeowners" named in 
the return or report as well as those not named. 

It is apparent from the authorities cited, we believe, that in con
fiding appellate proceedings as to damages to the committee or 
sheriff's jury under the earlier statutes, the question of title was 
deemed a necessary incident to the determination of damages and 
that the provisions of § 2 of C.CXVIII of the Public Laws of 1821 
permitting the committee or jury to consider title eeso far only as 
respects the damages" was not so much a conferring, as a limita
tion, of such authority. 

Such being the case, the omission of a similar provision from 
R. S., c, 23, § 8, does not indicate that the question of title is not 
to be submitted to the jury when controverted but that the legisla
ture believed, when the jurisdiction was taken from an inferior into 
a superior court, that such limitation was unnecessary. Nor is it 
readily conceivable that the legislature in transferring jurisdiction 
from the inferior tri\mnal to the Supreme Judicial Court would at 
the same time refuse to confide to the latter a jurisdiction as broad 
as that enjoyed by the former for nearly a century. 

Under this construction of the statute, we are unable to perceive 
how petitioner can invoke the doctrine of estoppel. 

Exceptions sustained. 
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GEORGE F. MISHOU 'I)~. MAINE CENTRAL RAILROAD COMPANY. 

Penobscot. Opinion Novem?er 24, 1909. 

Verdict. Same may be Directed. Negligence. ~Fellow Servant. 

It is the settled law of Maine that wheu the evidence is insufficient to support 
a verdict for the plaintiff the court is not required to submit the case to the 
jury but may direct a verdict for the defendant. 

Where at the clos.e of the plaintiff's evidence in an action on the case to 
recover damages for personal injuries sustained by the plaintiff and caused 
by the alleged negligence of the defendant, the presidingJustice ordered 
a nonsuit and the plaintiff excepted, held that the nonsuit was rightfully 
ordered. 

Where the plaintiff who was a train conductor in the employ of the defend
ant railroad, was injured by his train colliding with another train of the 
defendant, and the proximate cause of the accident was a switch left open 
by the negligence of the plaintiff's fellow servant, a brakeman, held that 
the defendant was not liable for that negligence. 

Where it was contended that the defendant railroad was negligent in putting 
an engineer in charge of a certain train "who was inexperienced, incom
petent, untaught and improperly instructed as to the running of said 
engine and train over said road," and also that it was negligent in that it 
"carelessly, negligently and wrongfully maintained" a certain cross-over 
which ",vas improperly planned, arranged, defective and unsafe," held 
that the evidence was insufficient to sustain a verdict for the plaintiff upon 
either proposition. 

On exceptions by plaintiff.· Overruled. 

Action on the case to recover damages for personal injuries 
sustained by the plaintiff through the alleged negligence of the 
defendant. Plea, the general issue. At the close of the evidence 
in behalf of the plaintiff, the presiding Justice ordered a nonsuit and 
the plaintiff excepted. 

The case is stated in the opinion. 

George E. Thompson, ancl Taber· D. Bailey, for plaintiff. 

For,rest Goodwin, ancl .Tolin JVilson, for defendant. 
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SITTING: WmTEHousE, SAVAGE, CoRNISH, KING, Brnn, JJ. 

KING, J. Action for damages for personal injuries sustained by 
the plaintiff through the alleged negligence of the defendant. At 
the close of the evidence in behalf of plaintiff the presiding Justice 
ordered a nonsuit, and the case is before the Law Court on excep
tions to that ruling. 

October 23, 1906, the plaintiff was conductor of defendant's 
train No. 401 running eastbound from Bangor to Old Town. There 
was a double track from Orono to Old Town. At Webster Station, 
between Orono and Old Town, there was a switch or 11crossover" from 
the westbound to the eastbound track, facing the westbound trains. 
The plaintiff's train going east was due and on time at Webster 
Station at 8.55 A. M. Another train of defendant, No. 512, run
ning westbound from Old Town to Bangor, was due at Webster 
Station at 8.57 A. M. but not scheduled to stop there. The switch 
at the 1~crossover" had been left open by a brakeman of a shifting 
engine operating at Webster Station and just as the eastbound 
train started out of Webster Station the westbound train passed 
through the open switch and the engines collided. The plaintiff's 
injuries resulted from the collision. 

Two propositions are relied upon: 
First, that the defendant was negligent m putting an engineer 

in charge of the westbound engine 1~who was inexperienced, incom
petent, untaught and improperly instructed as to the running of 
said engine and train over said road." 

The plaintiff called the engineer of the westbound train who 
testified that he was 43 years old and had been running locomotives 
as engineer for 16 years continuously ; that before being put in 
charge of this train he went over this particular track between Old
town and Bangor (about twelve miles in length) for a week in an 
engine with a regular engineer on that road for the purpose of 
learning about the track, the crossings, switches, signals, sema
phores and the like, after which he passed an examination required 
by the defendant company as a test of his qualification for that 
service. 
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Another engineer, called by the plaintiff, testified in cross exami
nation, in respect to the time necessary for an experienced and 
efficient engineer to learn this particular piece of road, that ffif they 
paid strictly to attention he ought to learn it in two or three or 
four days on it." 

It is to be further noted that the accident would not have 
occurred if the switch had not been open ; and the evidence does 
not show what could have been done by any engineer to avoid this 
accident the switch being open. The semaphore indicated safety
an invitation to the engineer to come on - but when the open 
switch was seen the train could not be stopped and the collision was 
then unavoidable. After a careful examination of the case it is the 
opinion of the court that the evidence is insufficient to sustain a 
verdict for plaintiff upon the proposition that the defendant was 
negligent in its selection of the engineer of the westbound train. 

Second, the plaintiff contended that the defendant was negligent 
in that it ff carelessly, negligently and wrongfully maintained" said 
cross-over which ffwas improperly planned, arranged, defective and 
unsafe." His position was that on double tracks a cross-over 
would be less dangerous if constructed and maintained in the reverse 
position, with a trailing instead of a facing switch, so that if open 
it would not face the current of traffic. 

It may be true that such construction of a cross-over as plaintiff 
suggests would be less dangerous than that adopted and used by 
defendant, but if so no evidence was introduced to establish it, or to 
show that the cross-over as located and maintained was not reason
ably safe, or was not such as is usually and customarily adopted 
and used in the management and operation of railroads similar to 
the defendant's. There was, therefore, no sufficient evidence to sus
tain a verdict for plaintiff on the proposition that the defendant 
was negligent in the location and method of construction of its 
cross-over. 

Finally: The c~se clearly shows that the open switch was the 
proximate cause of the accident which resulted in the plaintiff's 
injuries. 
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The switch was left open by the negligence of the plaintiff's 
fellow-servant, the brakeman of the shifting engine, and for that 
negligence this defendant is not liable. 

It is the settled law of this State that when the evidence presented 
is insufficient to support a verdict for the plaintiff the court is not 
required to submit the case to the jury but may direct a verdict 
for the defendant. The entry in this case must therefore be, 

_F/a:ceptions overruled. 

VITAL OUELLETTE vs. GRAND TRUNK RAILWAY COMPANY. 

Androscoggin. Opinion November 24, 1909. 

Negligence. Contributory Negligence. Reasonable Care. Burden of Proof. 
Exceptions. 

Negligence on the part of a railroad company is not to be inferred from the 
mere stopping of its train on a side or passing track, to permit another 
train to pass, without informing the passengers that the stop is not at 
a station platform, when no station had been called, and no attendant 
circumstances existed calculated to induce a passenger to conclude that 
the stop was at the usual and proper landing place. 

It is not the act of a reasonably prudent man, accustomed to railroad travel 
to step from a car into black darkness under a wpposition that the car is 
then at the usual place provided for the landing of passengers. The very 
darkness itself sliould be sufficient warning that the station is not there. 

Where in an action on the case to recover damage-; for personal injuries sus
tained by the plaintiff and ~aused by the alleged negligence of the defend
ant, the verdict was for the plaintiff, held (1) that the evidence was not 
sufficient to establish negligence on the part of the defendant; (2) that 
the plaintiff failed to prove affirmatively that he was in the exercise of 
reasonable care; (3) that the exceptions to the refusal to direct a verdict 
for the defendant must be sustained. 

In an action to recover damages for personal injuries sustained by the 
plaintiff and caused by the alleged negligence of the defendant, it is 
incumbent upon the plaintiff to affirmatively prove at least two proposi-
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tions: 1. That his injurier-i were caused by the JH:'gligence of the dt>fend
ant. 2. That no failure to exercir-ie rear-ionahle care on hiH part con
tributed to bring nbout his injuries. 

Exceptions to the refur-ial to din-'ct a vndiet for tla· dt>fPnda nt raif,es the 
same question ar-i to the r-iufficiency of the evide1wl~ to :·mstain a verdict for 
the plaintiff as would be raised by the usual motion for a new trial_ except 
as to the amount of damages. 

On exceptions by defendant. Sustained. 
Action on the case to recover damages for personal injuries sus

tained by the plaintiff through the alleged negligence of the defend
ant. Plea, the general issue. Verdict for plaintiff for $4800. 
Defendant excepted to the refusal of the presiding Justice to direct 
a verdict for the defendant and also to his refusal to give certain 
requested instructions. 

The case is stated in the opinion. 
Newell & Slcelton, for plaintiff. 
C. A. & L. L .. Iliglit, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Bum, JJ. 

KING, J. Action to recover damages for personal injuries sus
tained by the plaintiff through the alleged negligence of defendant. 
Verdict for plaintiff for $1800. The case comes to the Law Court 
on defendant's exceptions to the refusal of the presiding Justice to 
direct a verdict for the defendant, and his refusal to give certain 
requested instructions. The exceptions to the refusal to direct a 
verdict for defendant raises here the same question as to the suffi
ciency of the evidence to sustain a verdict for plaintiff as would be 
raised by the usual motion for a new trial, except as to the amount 
of damages. To entitle the plaintiff to a verdict it was incum be~t 
upon him to affirmatively prove at least two propositions: 

(1) That his injuries were caused by the negligence of the 
defendant, and (2) that no failure to exercise reasonable care on his 
part contributed to bring about his injuries. 

There is but little conflict in the testimony so far as it relates to 
those propositions. 

On February 6, 1908, the plaintiff was a passenger on defend
ant's train from Lewiston, Maine, to Berlin, New Hampshire. At 
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Gorham, an intermediate station, this train crossed another train 
from Montreal to Portland. There were at the time at least two 
parallel tracks at this station extending practically east and west, 
with the station platform on the north. The Portland train was on 
the main track next to the platform heading east. The plaintiff's 
train on approaching Gorham took the first passing track next to 
the main track and stopped at a point overlapping somewhat the 
easterly end of the other train. The plaintiff was seated in the 
forward end of the 1'smoker" facing the rear of the car. He testi
fied that he was ''kind of half asleep" or "dozing" and just as his 
train was coming to a stop on the passing track he heard some one 
call "Berlin Station" when he immediately took his grip and coat, 
left the car by the forward platform, stepped down and off the 
steps on the right hand side, supposing, as he put it, "I was getting 
off on the station platform," and was instantly struck by something 
and rendered unconscious. No one saw the accident. After the 
Portland train passed on east, and the plaintiff's train had backed 
over the switch on to the main track and pulled up to the platform, 
the plaintiff was found unconscious and severely injured lying in a 
hole in the snow at the switch two or three hundred yards east from 
the platform in front of the station. 

The plaintiff did not see any person who called "Berlin Station" 
and could not say it was a train man, nor was there any other 
evidence that such a call was made 1 and there was no reason for 
such a call to be made, as Berlin Station had not been reached. 
But whether the plaintiff hea~d such call in fact, or in dream, he 
undertook to alight from the train while it was on the passing track 
and in so doing was injured and. carried to the place where found 
by· one or the other train. 

The distance between the outside rail of the main track and the 
inside rail of the passing track was 7 feet 10 inches, and the space 
between cars standing abreast on those tracks about 4 feet. It is 
not made certain by the evidence if the forward end of the smoker 
had passed by the engine of the Portland train. The plaintiff gave 
no testimony as to this. In his declaration, however, he alleged that 
it had not, and "that the plaintiff, alighting as aforesaid, 
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started across said tracks to said station platform and was then and 
there struck by said ~~Portland train" leaving said station, hurled a 
great distance through the air, thrown violently upon the ground, 
and left unconscious with a broken leg," etc. · 

Mr. Leader, a passenger for Gorham on the Berlin train, passed 
through the smoker to a rear car just before the train stopped and 
saw the plaintiff ~~apparently dozing in the seat as I went by, and 
I kind of slapped him like that (indicating), and said good-bye." 
Plaintiff knew Mr. Leader was to stop at Gorham. Leader alighted 

· from the rear platform of the rear car and crossed the main track 
in front of the engine of the Portland train. The headlight of that 
engine was burning. He was not certain if there was more than 
one car in the rear of the smoker, but the rear end of the Berlin 
train was ~~surely a car length if not better" east of the pilot of the 
engine of the Portland train. It had been storming during the 
day and was snowing some when the train reached Gorham at 
5: 26 P. M .. 

The plaintiff thus described in testimony what he did in getting 
off the train: ~~A. I took hold of my grip and coat and started 
out. Q. Describe where you went and how you went? A. I 
can ~t very well describe. All I can say I just had time to put 
hardly my face out when I was struck. Q. You went out on the 
platform? A. Yes, I went out on the platform. Q. Then what 
did you do? A. I was struck by the car. Q. When you were 
on the platform, or did you step down? A. No, I stepped down. 

Q. And was it dark or light? A. Dark." 
On cross-examination plaintiff was asked ~~Q. Did you get your 

feet on the ground? A. Yes sir. Q. Did you take a step for
ward? A. No sir, I didn't have a chance to take it. I didn't 
know there was anything there. Q. Do you know whether you 
did take a step forward or not? A. I know I didn't." 

There was no evidence that Gorham station had been called or 
announced in any way before or at the time the train stopped on 
the passing track. 

The gist of the plaintiff's alleged cause of action is that the 
defendant· did not inform him that the train had not stopped at 
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the station platform, and did not warn him of the dangers mc1-
dent to alighting from the train where it then was. 

If it was not reasonably to be expected in the actual course of 
events that the plaintiff ~ight attempt to alight from the train 
when it stopped on the passing track, then there was no duty 
imposed upon the defendant to warn him not to alight. Was his 
act of alighting there reasonably to be expected under the facts and 
circumstances as disclosed? We think not. The train had not 
reached his destination, Berlin, and nothing had been done by 
defendant to cause him to think so; neither had the train reached 
the place provided for passengers_ to alight at the intermediate sta
tion, Gorham, and no call or announcement of that station had 
been made, and nothing appears to have been done by defendant 
which might cause the plaintiff to think the stop was at the station, 
other than the actual stopping of the train ; nor was the stop at a 
place where, so far as it appears, passengers were even known by 
defendant to leave the train, or ever did leave the train, as was the 
fact in Boss v. Providence & W. R. R. Co., Hi R. 1.149. 

The only ground, then, upon which it can be contended that the 
plaintiff's act in leaving the train as he did was reasonably to be 
expected is the fact that the train did stop without notice to him 
that it was not at a station platform. 

T'here are many cases which hold that where, after a station had 
been called, and the train either stopped short or over ran, and a 
passenger in the exercise of due care was injured in alighting in a 
dangerous place, the company may be found negligent, and for the 
reason that the calling the station as the next stop, and then 
stopping the train without giving warning that the station is not 
reached, are acts of the company from which in the light 'of 
attendant circumstances negligence may be found. 

But no authority has been called to our attention, and we have 
found none, in support of the proposition that negligence on the 
part of a railroad company may be inferred from the mere stopping 
of its train on a side or passing track without informing the 
passengers that the stop is not at a station platform, when no station 
}lad been called or announced, and no attendant circumstances 
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existed calculated to induce a passenger to conclude that the stop 
was at the usual and proper landing place. 

Moreover, it is important to be noted in this case that the fact 
that the plaintiff had fallen asleep was undoubtedly the real cause 
of his misfortune. Disturbed in his dreamy slumber he erroneously 
concluded that the train had reached his destination, Berlin Station. 
He was familiar with the route, and knew that his friend Leader, 
who bade him ''Good-bye" as the train was stopping, was to leave 
the train at Gorham. It is manifest that if he had not been sleep
ing he would not have concluded that this stop was at Berlin, 
instead of on the passing track at Gorham, but would have known 
and appreciated where the train was. It was not the duty of the 
defendant to keep him awake. Though a passenger, he was, never
theless, free to indulge in sleep if he desired, but if that indulgence 
was the cause of the damage for which this action is brought, and 
we think it was, he must bear it and not the defendant. 

Again, the plaintiff failed to prove affirmatively that he exercised 
reasonable care in leaving the train. Such care required him to 
look where he was alighting, and to observe the situation so far as 
it could be observed, and to control his actions accordingly. If it 
be true, as alleged in his writ, that his car was stopped at a point 
east of the engine of the Portland train, and that he was struck by 
that train in crossing the main track, then he alighted in the face 
of the headlight of that engine, which must have revealed to him, if. 
he looked, the situation, and that his train was not at the station. 
If without looking, and heedless of the obvious danger, he under
took to cross in frout of the engine, his act was not only negligent 
but reckless. 

If on the other hand, as his testimony indicates, he stepped from 
the car into utter darkness, then certainly he must be charged with 
a lack of reasonable care, for the darkness was apparent, and 
observed by him. He said: "I couldn't see anything before me." 

It is not the act of a reasonably prudent man accustomed to 
railroad travel to step from a car into black darkness under a 
supposition that the car is then at the usual place provided for the 
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landing of passengers. The very darkness itself should be sufficient 
warning that the station is not there. 

It is, therefore, the opinion of the court that the evidence was 
not sufficient to sustain a verdict for the plaintiff, and that the 
defendant's exceptions to the refusal to direct a verdict in its favor 
must be sustained. 

The other exceptions are not considered. The entry will be, 
Exceptions to refusal to dfrect a ·verdict 

for cl0fendant sustained. 
New trial rrranted. 

SoPHIA E. RonE1t1cK vs. PARKER M. SANBORN. 

Somerset. Opinion November 26, H)09. 

Fixtures. Chattels. Annexation. Intention. Storm Windmcs and Doors. 

It is well settled now that whether a chattel has become a part of the realty 
is a mixed question of law and fact. 

It is now generally conceded that the old tests of physical charactPr of 
annexation are discarded, and the modern trend of authority is ad verse to 
any arbitrary or fixed rule, by which it may be <letermined whether a chat
tel is or is not a fixture. 

A chattel is not merged in the realty unless (1) it is physically annexed, 
at least by juxtaposition to the realty or some appurtenances thereof: 
(2) it is adapled to and usable with that part of the realty to which it is 
annexed and (3) it was annexed with the intention on the part of the 
person making ihe annexation to make it a permanent accession to the 
realty. 

In order to be merged in the realty, it is not necessary that a chattel should 
be physically fastened to the realty at all times. There may be construc
tive as well as physical annexation. 

The most important element to be established tending to prove that a chat
tel has been merged into a fixture is the intention with which the party 
provided its use. 
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The intention with which a chattel is annexed to the realty is the intention 
which the law deduces from all the circumstances of the annexation. 

A chattel need not be absolutely necessary to the completeness of a dwell
ing if obviously adapted and intended to be used with it. 

Where the plaintiff brought an action of trover to recover the value of cer
tain outside windows and outside doors, commonly known as storm win
dows and storm doors, alleged to have been converted by the defenclau t, 
and which said windows and doors were fitted to and used upon a dwelling 
house on the premises owned by the plaintiff, and the plaintiff mortgaged 
the premises to the defendant at a time when the windows and doors were 
actually attached to the house, and afterwards at a time when the win
dows and doors were on the premises in the stable chamber, the plaintiff 
conveyed the premises to the defendant by deed of warranty, held that 
the windows and doors had become a part of the rea~ty and the title 
thereto was vested in the defendant. 

On report. Judgment for defendant. 
Trover to recover the value of certain outside windows and doors, 

commonly known a3 storm windows and storm doors, alleged to 
have been converted by the defendant. Plea, the general issue. 
An agreed statement of facts was filed and the case reported to the 
Law Court for determinntion. 

The case is sbted in the opinion. 
E. 0. Greenleaf, for plaintiff. 
George JV. Go,wer, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoitNISH, KING, Burn, JJ. 

SPEAR, J. This is an action of trover to recover the value of 
certain outside windows and outside doors, commonly known as -,torm , 
windows and storm doors. alleged to have been converted by the 
defendant. The plaintiff claims them as her own personal property 
and the defendant claims that they passed to him by virtue of a mort
gage and final deed to him from the plaintiff. The case is reported 
upon the agreed statement in which it appears that the plaintiff's 
husband purchased the premises in question in 1904, and_ conveyed 
them to his wife in mos in which sale the doors and windows were 
included but not mentioned in the deed. The title to the real estate 
i~ not further involved. That part of the agreed statement perti-. 
nent to the issue is as follows : 
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''Said Joseph A. and Sophia E. Roderick immediately took 
possession of the premises with the intention of making it their 
home and lived thereon until on or about dctober 8, 1908. 

"Said Joseph with the purpose of making the place more com
fortable for use, procured the outside windows and doors to be m.ade 
for the house and specially fitted to it, the doors and windows 
being prepared in the usual manner for fastening to the house by 
means of screws passing through hinges on the doors and into the 
frame of the door casing, and by means of screws passing through 
the double window-frames and into the window casings of the 
house. Each window-frame was fitted to a particular window 
casing on the building, and the window casings were numbered 
consecutively from 1 upwards, and the double windows were num
bered to correspond, so that it might be readily determined to which 
window casing each outside or double window was designed to be 
attached and used. 

"Said outside doors and windows were attached by means of 
screws as aforesaid and used on the house during each winter that it 
was occupied by said Roderick, and up to October 8, 1908. In 
the spring of each year they were removed and stored in the stable 
on the premises where they remained until attached to the house 
the next winter, when they would be replaced in their respective 
places on the building until the following spring." 

It also appears that in February, 1907, when the plaintiff mort
gaged the premises to the defendant, the doors and windows were 
then actually attached to the house; and that in October 1908, 
when the plaintiff conveyed the premises to the defendant by warranty 
deed, the doors and windows were then upon the premises in the 
stable chamber. 

The only question involved is whether the windows and doors 
under this statement of facts became a part of the realty so that the 
title vested in the defendant under his deed of the premises, or 
remained personal property, the title to which did not pass with the 

deed. 
Whatever the early understanding, it is well settled now that 

whether a chattel has become a part of the realty is a mixed ques-

voL. CVI 11 
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tion of law and fact. In the case before us the facts are admitted 
and from these facts is to be inferred the legal character of these 
doors and windows. It\s now generally conceded that the old tests 
of physical character of annexation are discarded, and the modern 
tre-gd of authority is adverse to any arbitrary or fixed rule, by 
which it may be determined whether a chattel is or is not a fixture. 
It is now, however, held that a chattel is not merged in the realty 
unless, in the language of Hayford v. lVentuJor·th, 97 Maine, 347, 
(1) it is physically annexed, at least by juxtaposition to the realty 
or some appurtenances thereof; (2) it is adapted to and usable with 
that part of the realty to which it is annexed and (3) it was annexed 
with the intention on the part of the person making the annexation 
to make it a permanent accession to the realty. See also Cyc. 19, 
1036. In order to meet the first of these conditions it is not neces
sary that the chattel should be physically fastened to the realty at 
all times. There may be constructive as well as actual annexation. 
It was said in Fa1Tct1' et al. v. Stackpole, G Maine, 154, (( Although 
the being fastened or fixed to a freehold is the leading principle in 
many of the cases in regard to fixtures it has not been the only one. 
Windows, doors and window shutters are often hung not fastened 
to a building; yet they are properly part of the real estate and 
pass with it; because it is not the mere fixing or fastening, which is 
regarded, but the use, nature and intention." The controversy in 
this case was whether a chain used in a saw mill passed with a deed 
of the mill as a part of the realty. It was decided in the affirma
tive although the chain was not necessarily fastened to any part of 
the mill. /( The civil law allows movable property to be made 
immovable by destination. Corresponding to this is the annexa
tion by intention of the recent common law. Where such annexa
tion is allowed it is sufficient that the owner intends to make the 
chattel a part of the realty. It is not necessary to use force ; it is 
enough to exercise the will ; if this is duly manifested the article is 
dedicated to the realty and its status as personalty has ceased. 
These two methods of annexation are sometimes called actual and 
constructive annexation." In the note under the section is cited 
the English rule. ((In the leading English case it is said that what 
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constitutes annexation sufficient to make the chattel a part of the 
realty must depend upon the circumstances of each case and mainly 
on the circumstances as indicating the intention, viz: the degree of 
annexation and the object of annexation." A reference to the state
ment of facts leaves little doubt that the manner in which the doors 
and windows were actually and intended to be fastened to the house 
for use satisfies the degree and kind of annexation required by the 
law. 

To establish the requirements of the second condition it is neces
sary to show that the doors and windows were adapted to and used 
with that part of the realty to which they were annexed. Discus
sion upon this proposition would be superfluous. The agreed state
ment is conclusive. It conceded that ~~said Joseph with the purpose 
of making the place more comfortable for use, procured outside 
windows and doors to be made for the house and specially fitted to 
it." The rest of the paragraph emphasizes the proof of adapta
bility but this is sufficient. 

The third and most important element to be established tending 
to prove that a chattel has been merged into a fixture is the inten
tion with which the party provided its use. This principle has 
been very recently stated in Portland v. New Eng. T. & T. Co., 
103 Maine, 240, in this language: wrhe intention with which an 
article is annexed to the freehold has come to be recognized as the 
cardinal rule and most important criterion by which to determine 
its character as a fixture, and the attendant facts and circumstances 
are chiefly valuable as evidence. 'This controlling intention is not 
the initial intention at the time of procuring the article in question, 
nor the secret intention with which it is affixed, but the intention 
which the law deduces from all the circumstances of the annexation.'" 
The same idea is stated in Hayford v. Wentworth, supra, in 
this language : "As to the tntention, of cour~e it is not the 
unrevealed, secret intention that controls; it is the intention indi
cated by the proven facts and circumstances, including the relation, 
the conduct and language of the parties ; the intention that should 
be inferred from all these." We think the inference from the 
agreed facts is conclusive upon this point. Joseph A. Roderick 
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who procured the windows and doors, with his wife ''took possession, 
of the premises with the intention of making it their home," and 
lived there over four years using these windows and doors as they 
were designed to be used, during the whole period. They were 
''made for the house and especially fitted to it.'' "Each window 
frame was fitted to a particular window casing on the building and 
the window casings were numbered consecutively." They were pro
cured ''with the purpose of making the place more comfortable for 
use." A chattel need not be absolutely necessary to the complete
ness of the dwelling house if obvio·usly adapted and intended to be 
used with it. Bainway v. Cobb, 99 Mass. 457. The last phrase 
quoted from the agreed statement seems to bring the case within the 
doctrine of Bainway v. Cobb. The ordinary meaning of the 
language of this statement shows that these doors and windows were 
obtained for the house and not for the occupants ; to make the 
place more comfortable for use, not for A or B, but for any one 
who might have occasion to occupy it. 

We cannot avoid the conclusion that these doors and windows 
were procured for permanent use with the house, added to the value 
of its use and enured to the benefit of the estate. 

Judgment for the cl0fendr· nt. 
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In Equity. 

RosY PoTTER 1/)S. WILLIAM H. FRANK et als. 

Cumberland. Opinion November 27, 1009. 

Reformation of Jn.~trurnents. Burden of Proof. Mutual .Mistake. Evidence. 
Revised Statutes, chapter 82, sections 4, 14, 65. 

The burden is on one suing to reform an instrument to show that, when 
altered, it will correctly show the actual intention of both parties. 

Evidence in a suit to reform a constable's bond for omission of seals from 
the signatures held insufficient to show that the seals were omitted through 
mutual mistake. 

To constitute a "mutual mistake" so as to authorize reformation of an 
instrument, the minds of the parties must meet in a common intent. 

In equity. On. appeal and exceptions by plaintiff. Appeal 
dismissed. Exceptions not considered. 

Bill in equity brought by the plaintiff, Rosy Potter, against 
William H. Frank, Winfield R. Frank and John Massure, and the 
Inhabitants of the City of Portland, praying that ((a certain written 
and printed instrument purporting to be a constable's bond of the 
said William H. Frank to the Inhabitants of the City of Portland, 
for the municipal year 1907, be completed and reformed in accord
ance with the mutual intent of the parties thereto by seals being 
affixed upon said written and printed instrument, and at the right 
of and opposite the signatures of the said William H. Frank, 
Winfield R. Frank and John Massure, the said William H. Frank 
being described in sai'd written and printed instrument as the princi
pal, and the said Winfield R. Frank and John Massure as sureties," 
and that ((the court order the said _William H. Frank, Winfield R. 
Frank and John Massure, and each of them, to affix to said written 
and printed instrument, at the right of and opposite their respective 
signatures their respective seals." 

The cause was heard on bill, answers with demurrer inserted 
therein, and evidence, by the Justice of the first instance who, after 
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hearing, filed a decree dismissing the bill and thereupon the plaintiff 
appealed to the Law Court and also excepted to several rulings 
made during the hearing. 

The case is stated in the opinion. 
Frank H. Haslcell, and Charles E. Perkins, for plaintiff. 
John B. It'"clwe, Robert Treat fVhitelwuse, and Emery G. Wilson, 

for defendants. 

SITTING: SAVAGE, SPI<:AR, CORNISH, KING, .JJ. 

SPEAR, J. This is a bill in equity by the plaintiff, as a judgment 
creditor of William H. Frank, for an erroneous attachment and 
seizure made by him, while acting as constable of the city of 
Portland, of certain goods and chattels as the property of the 
planitiff's husband, but claimed to be the property of the plaintiff, 
herself, brought against William H. Frank, Winfield R. Frank, 
John Massure, and the inhabitants of the city of Portland, seeking to 
reform a certain written instrument purporting to be a constable's 
bond given by the defendant William H. Frank to the city of Port
land, for the municipal year 1907, by compelling the defendant 
William H. Frank as principal and Winfield R. Frank and John 
Massure as sureties upon said instrument, to affix seals thereto 
opposite their signatures, which seals it is alleged were omitted by 
mutual mistake between the defendant William H. Frank and his 
sureties on the one hand and the city of Portland on the other ; 
such reformation being desired by the plaintiff in order to render 
the instrument a technical, statutory bond and to enable her to 
bring suit upon it against the defendant William H. Frank and his 
sureties under the provisions of He vised Statutes, chapter 82, 
sections 14 and 65~ for the purpose of satisfying the amount due on 
her said judgment. · 

The defendant, William H. Frank, was in December, 1906, 
elected constable, of the city of Portland for the municipal year 
1907. The principal duties, however, performed by him were the 
collection of taxes, and the service of warrants for that purpose. 
After his election he received from the city treasurer and collector's 
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office an instrument in writing purporting to be a constable's bond 
conditioned that, rrwhereas the said William H. Frank had been 
chosen constable for the city of Portland for the year 1907, if said 
William H. Frank shall well and faithfully perform all the duties 
of said office as to all processes by him served or executed, then this 
obligation shall be void." For the purpose of qualifying himself 
for the performance of his duties he took the instrument to \Vinfield 
R. Frank and John Massure and requested them to sign it as sure
ties to enable him to collect taxes. They agreed to do so as they 
state for the purpose of enabling him to collect taxes whi~h they 
understood to be his business. But it is immaterial in this case for 
what purpose they thought the bond was executed. No seals were 
ever affixed to the instrument by them or any one else, and it 
bears no seal at the present time. Neither the principal nor the 
sureties noticed the fact that there were no seals upon the instrument 
though it contained the printed words rrsigned, sealed and delivered 
in the presence of" upon it. They stated, however, that they did 
not read these words nor were they aware of their existence on the 
document and that they would have signed the instrument just the 
same, whether sealed or unsealed, as they did not know that seals 
were required upon a bond executed for the purpose of qualifying 
him to perform the duties of a tax collector. 

The bond thus prepared was presented to the aldermen of the 
city of Portland for approval as prescribed by R. S., chapter 82, 
section 4. Nine aldermen therefore endorsed the instrument under 
the words, rrw e hereby approve the sum and sureties of the within 
bond." None of the aldermen when they affixed their names to the 
instrument observed the absence of seals upon it, but six of them 
state they would not have endorsed it had they noticed it was not 
sealed while two of them said they should have signed their names 
just the same, since they had no knowledge as to whether seals were 
reg uired or not. 

A careful consideration of the evidence in this case impels the 
conclusion that its decision turns upon the question of fact, rrw as 
there a mutual mistake?" The plaintiff does not seek a rescinding 
of the contract nor an enforcement of it for any purpose, but for the 
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altering of its terms. In order to prevail, it is incumbent upon 
her to prove by convincing evidence that the instrument when 
altered will correctly speak the actual intention of both parties to it 
and thereby perfect and establish their real agreement. In other 
words, she must clearly show that both the sureties upon this bond, 
and the municipal officers in approving the sureties, actually 
intended as a matter of fact and a matter of law to execute· and 
approve the precise instrument that this bond would have been, if 
it had impressed upon it the required seals. The sitting Justice 
found that the evidence did not establish a mutual mistake of the 
parties and ruled as a matter of law that the plaintiff was not enti
tled to the relief sought in her bill. We think the finding of the 
sitting Justice must be sustained. The evidence tending to prove a 
mutual mistake does not meet the requirements of that high degree 
of proof necessary to establish the facts in this class of cases. 

Not only is the evidence insufficient to overcome the finding of 
the sitting Justice but seems to us rather preponderates in favor of 
his conclusions. Whatever seven of the nine aldermen may have 
thought, the testimony of the respondents clearly indicate that they 
neither knew nor cared, whether the law required the instrument 
which they signed, in order to make it effective, should be sealed or 
not. They were entirely ignorant of the law. It therefore does 
not appear that they ever intended to sign a sealed instrument. 
They undoubtedly thought they were signing a document that would 
qualify the defendant, William H. Frank, for the discharge of his 
duties, but whether that document should be sealed or unsealed, as 
a matter of law, they had no knowledge. The mistake then could 
not be mutual, as the minds of the parties to the instrument did not 
meet in a common intent. 

This decision of the case renders it unnecessary to consider the 
exceptions and the other points raised. 

Appeal disrnissed. Decree of sitting Justice 
affi1·med with one bill of costs. 
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CITY OF RoCKLAND vs. INHABITANTS OF HmuucANE lsLE. 

Knox. Opinion November 27, 1909. 

A l'iens. Naturalization. Judgment. Record. Courts. Jurisdiction. U. S. Con
stitution, Art. I, sec. 8. U. S. Statutes, 1802, chapter 28, sections 1, 3, 

2 Slat. 153, 155. Revised Statutes, U.S., section 2165. 

Under Revi.sed Statut_es of the United States, section 2165 (U.S. Comp. Stat. 
1901, page 1329), requiring a declaration of intention two years before 
admission to citizenship, an oath when application for admission is made, 
and a showing to the court of certain residence in the United States and 
the particular State, and of good moral character, etc., such prerequisites 
are matters of proof, and not of jurisdiction, and hence a record of natu
ralization need not show residence in the State for the required time. 

In a naturalization proceeding under Revised Statutes of the United States, 
section 2165 (U.S. Comp. Stat. 1901, page 1329), the court has power to 
admit to citizenship or not, depending upon whether the essential facts 
are proved, and, in either event, the judgment should be recorded. 

A record of naturalization must be given the same reasonable intendment of 
construction that is given records in ordinary cases, and hence such record 
presupposes proof of the residence required by Revised Statutes of the 
United States, section 2165 (U.S. Comp. Stat. 1901, page 1329). 

Jurisdiction is the right to adjudicate concerning the subject matter in a 
given case, which depends upon the court's cognizance of the class of 
cases to which the one to be adjudicated belongs, presence of the proper 
parties and the point decided being in substance and effect within the 
issue. 

On report. Judgment for plaintiff. 
Action by the plaintiff city to recover of the defendant town the 

sum of $58.80 for pauper supplies furnished Daniel O'Neil, a 
naturalized citizen, a short time prior to bringing the action. 
When the action came on for trial an agreed statement of facts was 
filed and the case reported to the Law Court for determination. 

The case is stated in the opinion. 
Edward .K. Gould, for plaintiff. 
Arthur S. Littlefield, for defendant. 
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SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Bnm, JJ. 

CoRNISH, J. The sole question involved in this case is the suffi
ciency of the record of naturalization of one Daniel O'Neil, the 
alleged pauper. Having resided in the defendant town more than 
five years immediately preceding the date alleged in the writ, his 
pauper settlement is conceded to be in that town if during said time 
he was a citizen of the United States. 

To prove such citizenship the plaintiff introduced the records of 
the Supreme Judicial Court for Knox County, Maine, embracing 
the declaration of intention filed March 28, 1896, also the petition 
for admission, the oath taken in open court and the judgment of the 
court all at the Decem her term 1899, the latter reciting that ''the 
said Daniel O'Neil was admitted to become a citizen of the United 
States of A~erica," and ordering that record thereof be made 
according! y. 

The defendants attack the sufficiency of this record because it 
nowhere in terms states that the applicant had resided in this State 
one year prior to the application, the defendant's legal position 
being that such residence is requisite in order to give this court any 
jurisdicti.on over the cause, and as in naturalization proceedings this 
court has only a special jurisdiction, not in the course of the com
mon law, but conferred by federal statute, the record must on its 
face show the existence of all the facts necessary to confer such 
jurisdiction or it is void. 

It is true that the record allegation of one year's residence is 
wanting but the legal conclusion, pressed by the defendants, by no 
means follows. 

The Federal Constitution confers upon Congress the power ''to 
establish an uniform rule of naturalization." In the exercise of this 
authority Congress enacted the statute of April 14, 1802, prescri
bing the conditions of naturalization and conferring jurisdiction upon 
certain courts among which is unquestionably included the Supreme 
Judicial Court of Maine. U. S. Rev. Statutes, sec. 2165, provide 
the method, by which an alien might be admitted to citizenship at 
the time of the proceedings in question. First, he must make and 
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file his declaration of intention two years at least prior to his 
admission. Second, he must at the time of application for admis
sion take the required oath. Third, ((It shall be made to appear 
to the satisfaction of the court admitting such alien that he has 
resided within the United States five years at least, and within the 
state or territory where such court is at the time held, one year at 
least ; and that during that time he has behaved as a man of good 
moral character, attached to the principles of the Constitution of 
the United States and well disposed to the good order and happiness 
of the same." 

In the case at bar all the required steps were taken but the record 
fails to show the fact of one year's residence in the State of Maine. 
It is not necessary, howe;er, that that fact should be recorded. 
The statute does not require it although it does require a record of 
the proceedings with reference to the oath. Nor does any rule of law 
require it. Before an alien can be admitted to citizenship each of 
the five prerequisites before specified must be proved to the satis
faction of the court. But it is simply a matter of proof and in no 
way connected with jurisdiction. Jurisdi-ction of the subject matter 
is conferred by a statute of the United States and does not depend 
upon the facts of each particular case, and when an applicant pre
sents himself in court asking for admission, the court then has juris
diction over the party and over the cause. If the essential facts are 
proved the court has power to confer citizenship, if not, to deny it 
and in either event. the judgment is valid and should be recorded, 
lJ. S. v. Walsh, 22 Fed. Rep. 644; In re Bodek, 33 Fed. 813-817; 
State v. MacDonald, 24 Minn. 48-59, and the record of the judg
ment whether favorable or unfavorable need not recite the facts. 

The authorities sustain this position. In McDaniel v. Rich,ards, 
1 McCord. (S. C.) 187, objection was made because the record did 
not show that the applicant had ever filed his decl~ration of inten
tion. Held, that the objection was without merit and the court say: 
((The words that it appeared that the said Richards was duly 
admissible to the rights of citizenship presuppose that the court was 
satisfied, first, that he had taken the preliminary oath 2 second, that 
he had resided five years in the United States and one year in this 
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state, third, that he was of good ~oral character," etc. In Camp
bell v. Gordon, 6 Cranch, 176, the record did not show that the 
applicant was a man of good moral character. Held, unnecessary, 
as ~~it must be presumed that the court before whom the oath was 
taken was satisfied as to the character of the applicant." But this 
fact is of the same nature as the one year's residence and is made 
a prerequisite to naturalization. In Stark v. Chesapealce Ins. Co., 
7 Cranch, 420, the record did not show any previous declaration of 
intention, held record admissible. In R-itckie v. Pittnani, 13 
Wend. 524, the record stated that on reading and filing the petition 
of John Ritchie and certain accompanying affidavits the court made 
an order admitting Ritchie a citizen of the United States in pursu
ance of the Acts of Congress, and it was objected that the record 
failed to state the preliminary steps. Held, that the judgment of the 
court admitting the alien to become a citizen is conclusive evidence 
on that point. 

The conclusion reached in these cases is based not only upon sound 
reason but also upon wise public policy. Every reasonable intend
ment of construction shou.ld be applied to give effect to a record of 
naturalization that would be allowed to sustain a record in ordinary 
cases, and an alien who has complied with all the requirements of law 
and obtained a certificate of naturalization ought not to be deprived 
of his privileges_ on account of some immaterial omission or the 
inadvertence of a clerk in making up the records. Com. v. Towle, 
5 Leigh, (Va.) 743. 

The fallacy in the defendant's argument is in the misuse of the 
words, jurisdiction and jurisdictional facts. It confounds facts giving 
jurisdiction with evidentiary facts after jurisdiction has been con
ferred. As well might a defendant town claim that our court has 
no jurisdiction in a highway damage suit when the plaintiff is unable 
to prove the statutory requirement of written notice to the proper 
officers within fourteen days after the injury. The court has juris
diction, but if the plaintiff fails to produce the requisite evidence 
that this requirement has been complied with, his case fails. The 
same distinction applies here. In every judicial proceeding there are 
one or more facts which are strictly jurisdictional, the existence of 
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which is necessary to the validity of the proceedings and without 
which the act of the court is a mere nullity, as for instance the 
service of process within the State upon the defendant as in Prentiss 
v. Parks, GS Maine, 559; Corn. v. Blood, 97 Mass. 538; Morse 
v. P1·esby, 25 N. H. 299, all cited by defendants; or a publication 
in strict conformity with the statute where the property of an absent 
defendant is sought to be charged, as in Galpin v. Page, 18 Wall. 
350, also cited by the defendants. In such cases the action of the 
court fails for want of jurisdiction over the person or subject matter. 
The proceeding is a mere nullity. 

But in the case at bar the court had jurisdiction over both the 
subject matter and' the party, the former by Act of Congress, the 
latter by the presence of the party in court, asking the court to act. 
"Jurisdiction may be defined to be the right to adjudicate con
cerning the subject matter in the given case. To constitute this 
there are three essentials; First, the court must have cognizance of 
the class of cases to which the one to be adjudged belongs; Second, 
the proper parties must be present ; Third, the point decided must 
be in substance and effect, within the issue." Words and Phrases, 
Vol. 4, page 3878, and cases cited. ttTo have jurisdiction" says 
Chief Justice Shaw in Hopkins v. Cornrnonwealth, 3 Met. 460-462, 
speaking of criminal procedure, ttis to have power to inquire into 
the fact, to apply the law, and to declare the punishment in a regu
lar course of judicial proceeding.~• 

There can be no doubt that the Supreme Judicial Court sitting 
in Knox County, had jurisdiction of this naturalization petition, 
inquired into the facts, applied the law and rendered its judgment 
in a regular course of judicial proceeding. 

That judgment stands, and its validity cannot be questioned in 
the case at bar. 

Judgrnent for plaintiff for $'58.80, 
with_interestfrorn March 92, 1909. 
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EDWIN R. ROBERTS 'L'S. MARY A. MOULTON. 

York. Opinion November 29, 1909. 

Taxation. Tax Sales. Validity. Notice. Non-residents. Curative Statute. 
Revised Statutes, chapter 10, sections 28, 73-81. 

I. To establish a valid title under a sale of real estate for the non-payment 
of taxes it must be proved that the provisions of law preparatory to, and 
authorizing, such sales, were strictly complied with. 

2. In the case at bar, the court is of opinion that the person again:a-t whom 
the tax was assessed was a non-resident of the town at the time it was 
assessed. But the collector in giving notice of the sale gave the notices 
which the statute, R. S., chapter 10, sections 73 and 75, requires shall be 
given in the case of real estate of resident owner:-;, and did not give the 
notices required in the case of real estate of non-resident owners. 

3. The curative provision in Revised Statutes, chapter 10, section 73, "that 
no irregularity, informality or omission in giving the notices required by 
this section shall render such sale invalid, but such sale shall be deemed 
to be valid, if made at the time and place herein provided and in other 
respects according to law, except as to the matter of notice," does not 
apply to irregularities or omissions in giving the notices required by 
Revised Statutes, chapter 10, section 75. · 

4. When the real estate of a non-resident owner is sold by a collector for 
non-payment of taxes, without having given the notices required by 
Revised Statutes, chapter 10, section 75, for non-resident owners, the sale 
is void. 

On report. Judgment for defendant. 
Writ of entry to recover a certain parcel of land situate in the 

town of Lyman, York County. The plaintiff's title depended upon 
the validity of a tax sale of the demanded premises. At the con
clusion of the evidence, the case was reported to the Law Court for 
determination. 

The case is stated in the opinion. 
Cleai,es, U-~iterhouse & Emery, for plaintiff. 
Natt T. Abbott, and Hiram Willard, for defendant. 
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SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brno, JJ. 

SAVAGE, J. This is a real action, and the plaintiff's title depends 
upon the validity of a tax collector's deed. Various objections 
have been urged against the legality of the assessment and sale, 
only one of which shall we have any occasion to notice. 

The land was taxed and sold as the real estate of an owner, resi
dent in the town. The defendant contends that the person against 
whom the tax was assessed was at the time a non-resident, and 
therefore, that the sale was invalid. This contention involves a 
question of fact and a question of law. 

The case comes up on report. We have carefully studied the 
evidence reported, and deciding as well as we can, upon the face of 
the record, without the aid of seeing and hearing the witnesses, 
we think that the evidence strongly preponderates in favor of 
the defendant's contention. Accordingly we find that the party 
assessed was in fact a non-resident at the time of the assessment. 

In view of the fact thus found, was the sale valid? We think it 
was not. The statutes nowhere require the assessors to classify land
owners assessed as ~~resident" and ~~non-resident," although that 
was done in this case. But in the provisions of statute regulating 
sales by collectors, R. S., ch. 10, sects. 73 to 81, such a classifica
tion is made. Different provisions are made for the sale of the 
real estate of a resident owner, than for the sale of the real estate 
of a non-resident owner. The difference relates to manner of giv
ing notice of the sale, the time for delivering the deeds, and the 
time and prerequisites for redemption. As to the sale itself, and 
the certificates of notice and sale, the same provisions apply to 
both cases. 

Under section 73, in the case of the real estate of resident owners, 
the collector is required to give notice of his intention to sell, by 
posting notices thereof in the same manner and places as warrants 
for town meetings are required to be posted, six weeks before the 
time of sale; and in the case of the real estate of non-resident 
owners, by causing such notices to be published in a newspaper 
published in the county, if any, if not, in the State paper, three 
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weeks successively, the first publication to be at least six weeks before 
the sale. It may be that the failure to publish notice as required 
by this section would not be fatal to the validity of a collector's sale 
of the real estate of a non-resident owner, for it is further provided 
in the same section that ~~no irregularity, informality or omission 
in giving the notices required by this section shall 
render such sale invalid, but such sale shall be deemed to be legal 
and valid, if made at the time and place herein provided, and in 
other respects according to law, except as to the matter of notice." 
It is not to be understood by this provision that the legislature 
meant that a sale without notice of any kind ,whatever would be 
valid. But since this same section established both the place of sale, 
and the time of sale, even to the hour, it is the legislative meaning 
that the statute itself is notice to all persons, residents or non-resi
dents. Every taxpayer is held to know that if he does not pay the 
taxes assessed upon his real estate, it will be sold by the collector 
for non-payment of the tax, at the time and place fixed by statute. 
By the enactment of the statute fixing the time and place of sale, 
with the curative provisions for irregularities, informalities or 
omissions, it was apparently sought to avoid some of the stumbling 
blocks which have lain in the way of towns in enforcing the collec
tion of taxes, and to make the validity of tax sales and deeds more 
certain. But whatever may be the effect of the omission to give the 
statutory notice required by section 73, there is another require
ment as to notice which presents an insuperable difficulty. 

By section 75, the collector, in the case of the real estate of a 
resident owner, or occupant, is required to notify the owner, if resi
dent, or the occupant, if any, by delivering to him in person, or 
leaving at his last and usual place of abode, a notice of the sale·. 
In the case of non-resident owners, such notice is to be sent by mail 
to the last and usual address, if known to the collector. These 
requirements are absolute. There is no saving clause as the one in 
section 73 which we have quoted. The requirement as to the non
resident owners was not complied with in this case. 

It is too well settled to require the citation of authorities that to 
establish a valid title under a sale of real estate, for the non-
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payment of taxes, which is a proceeding essentially ex parte and in 
invitum, great strictness is required. Inasmuch as it involves a for
feiture, the provisions of law preparatory to, and authorizing, such 
sales must have been strictly complied with, or the sale must be held 
invalid. 

The case shows that the collector returned that he left notice of 
the sale at ~~the last and usual place of abode" of the person assessed. 
But we find that that person lived in another town. Therefore he 
had no ~~last and usual place of abode" ill" this town. The real 
difficulty, however, lies deeper. The legislature has made notice of 
a specific kind to non-residents a prerequisite to a legal sale. The 
collector did not give that notice, nor did he attempt to. On the 
other hand, he attempted to give another kind of notice, which had 
been provided for another class of assessed persons. In a case of 
this kind an unauthorized notice is not notice. It is no better than 
if no notice at all had been given. As between the collector and 
the town, perhaps he was justified by the form of the assessment, 
but that cannot affect the landowner. Since the collector failed to 
comply with the statute requirement in section 7 5 for notice, the 
sale must be held invalid. 

While it is not necessary at this time to particularize at length, 
it may be added that the differing provisions, with respect to resi
dent owners on the one hand and non-residents on the other, con
cerning the time of delivery of a deed to the purchaser, and the 
time and prerequisites of redemption, only emphasize this conclusion. 
The conditions and ·burdens placed upon the two classes of owners 
are not alike, and are not equally onerous, though the last is not 
important. 

· It is proper to say also that the strictness of the rule which we 
have necessarily applied in this case need work no real hardship on 
towns and collectors in similar cases. If the tax be legally assessed, 
the collector has an ample remedy for the enforcement of the lien 
by suit at law, under R. S., ch. 10, sect. 28, and need not take 
the risk of a sale. 

. Judgment for the defendant. 

VOL. CVI 12 
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WILLIAM T. CoBB AND JosEPH E. MooRE, Receivers, 

vs. 

CAMDEN SAVINGS BANK. 

Knox. Opinion November 29, 1909. 

[106 

Insolvent Corporation. Receiver. Attachment. Judgment. Levy and Sale. 
Property in Custodia Legis. Revised Statutes, chapter 47, 

sections 77, 78, 79, 80, 81; chapter 79, section 49. 

A bill in equity was filed against a corporation under the provisions of the 
Revised Statutes, chapter 47, sections 80 and 81, which provides expressly 
or by reference to other sections that when the stockholders of a corpora
tion vote to dissolve it, a bill therefor may be filed against it by any officer, 
stockholder or creditor; that upon proceedings had according- to the usual 
course in equity the corporation shall be dissolved and terminated; that 
the court may appoint receivers, issue injunctions, and pass interlocutory 
decrees and orders; that the court shall, upon dissolving the corporation, 
appoint one or more trustees; that notwithstanding the appointment of 
trustees, the court may superintend the collection and distribution of the 
assets, and may retain the bill for that purpose; and that the debts of the 
corporation shall be paid in full when the funds are sufficient; and when 
not, ratably to those creditors who prove their debts. Notice was ordered 
by the court returnable on a day certain and served, as ordered, and after 
the return day a decree was made dissolving the corporation and appoint
ing the plaintiffs as trustees and receivers. In the meantime, after the 
service of notice in the bill, but before the return day, and before the 
appointment of the receivers, real estate of the corporation was seized on 
execution by a judgment creditor having an existing valid attachment, 
which antedated the bill in equity, and after regular proceedings had, was 
sold on execution sale to the defendant. In an action by the receivers to 
recover possession of the real estate so sold, Held: 

1. The prior attachment was not dissolved by the filing of the bill in equity 
and the proceedings thereunder. 

2. In proceedings under the statute for the sequestration and winding up 
of corporate estates and the distribution of their proceeds, the property 
is in custodia legis, for the purpose of being administered according to the 
statute, at least, from the time of the service of process, if not from the 
filing of the bill. 
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3. The title to the demanded premises, by relation back, vested in the 
receivers, in legal effect, prior to the seizure on the execution. 

4. Property in custodia legis cannot be levied upon and sold, without leave 
of court first obtained. If so sold, the sale is void. 

5. The denial of a motion for an order to restrain the execution sale is not 
a granting of leave to sell. 

6. While attachment liens are not destroyed by proceedings under the 
statute, R. S., chapter 47, sections 80 and 81, the right to enforce them in 
the usual way is suspended, and lien creditors must apply to the court in 
the sequestration proceedings to have their priority of right determined 
and enforced, either out of the property itself, or out of the proceeds 
thereof, as may be adjudged. 

On report. Judgment for plaintiffs. 
Writ of entry by the plaintiffs as receivers and trustees of the 

Mt. Battie Mfg. Co .• for the purpose of determining the title to 
certain real estate in Camden, formerly the property of said com
pany. The plaintiffs claimed the same as receivers and trustees 
duly appointed, while the defendant claimed under an execution 
sale of the same as the property of said company. 

Plea, the general issue. When the action came on for trial, an 
agreed statement of facts was filed and the case was reported to the· 
Law Court for determination. 

The case is stated in the opinion. 
Arthitr S. Littlefield, for plaintiff. 
Reuel Robinson, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAii, ConNISH, KING, Brnn, JJ. 

SAVAGE, J. Real action. The plaintiffs are the receivers and 
trustees appointed under the provisions of sections 80 and 81 of 
chapter 4 7 of the Revised Statutes, of the Mount Battie Manu
facturing Company, which prior to the proceedings hereinafter 
mentioned was the owner of the demanded premises. The defend
ant is the purchaser of the same under an execution sale, the validity 
of which is presented for the determination of the court. 

On December 26, 1905, Brown & Adams, of Boston, creditors 
of the corporation, brought suit against it, and on the same day 
caused its real estate to be attached on their writ, Questions of 
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law having arisen, they were argued in the Law Court, and the case 
was continued on the docket until November 28, H)08, when acer
tificate of decision was received from the Law Court. Thereupon, 
as provided in R. S., chap. 79, sect. 49,judgment for the plaintiffs 
was entered as of the preceding September term of the court. 
Execution issued December 3, 1908. On this execution the officer 
returned that he took the lands in question in execution on the 
same day. After due notice, they were sold on the execution, Jan
uary 4, 1909, to the defendant, and a sheriff's deed thereof was 
given. 

In the meantime, in accordance with a vote of the stockholders 
of the Mount Battie Manufacturing Company, a bill in equity 
was filed, prior to November 16, 1908, by its treasurer, under the 
provisions of R. S., ch. 47, sects. 80 and 81, praying for a dissolu
tion of the corporation, and the appointment of trustees. Notice 
was ordered returnable January 5, 1909, and was served on the 
corporation November 16, 1H08. Public notice was likewise ordered 
and given. Notice of the pendency of the bill was also ordered 
and given to all known creditors of the corporation by mail, post
age prepaid. Such notice was mailed to Brown & Adams and the 
Camden Savings Bank, December 2, 1908, the day before the 
execution in question issued. On January 11, 1909, a decree was 
entered, by which the corporation was dissolved, and the plaintiffs 
appointed trustees and receivers. On the same day a deed of the 
premises to the plaintiffs was executed and delivered in the name of 
the corporation, by its treasurer. 

It also appears that prior to the Brown & Adams attachment, 
the lands had been attached in the suit of S. Rawitzer & Co. against 
the corporation. That suit was continued on the docket until J anu
ary 6, 1909, when a special judgment for the plaintiff was rendered, 
and execution issued January 11, 1909. And it appears that a 
portion of the surplus of proceeds of the sale on the Brown & Adams 
execution has been applied by the officer to the Rawitzer execution. 

It is contended by the plaintiffs that inasmuch as the corporation 
was dissolved, the sale was void because of the non-existence of a 
corporation defendant, that the statute, under which the bill in 
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equity was brought, R. S., ch. 47, sects. 77-81, contemplates and
provides for a ratable distribution of assets among all the creditors, 
and that because of the dissolution of the corporation, all attach
ment liens were dissolved. We do not adopt this view. In the 
first place, the levy and sale in this case took place before the disso
lution of the corporation. But further than that we do not think 
that a proper interpretation of the statute warrants the view that 
existing liens by attachment are dissolved by statutory proceedings 
ending in a dissolution of the corporation, although the method of 
enforcement may be affected, as will be noticed later. The statute, 
R. S., ch. 4 7, sect. 77, provides that when the charter of a cor
poration expires or is terminated otherwise it shall have a corporate 
existence for three years for winding up its affairs. Section 78 pro
vides that in such case a creditor or stockholder may apply to the 
court which may appoint one or more trustees to take charge of its 
estate and effects with power to collect its debts, and defend suits 
at law, and to sell and convey its real estate. The court has juris
diction in equity of all proceedings therein. Section 79 provides 
that the debts shall be paid in full when the funds are sufficient ; 
and when not, ratably to those creditors who prove their debts. 
By section 80, stockholders may vote to dissolve a corporation, and 
when they do so, a bill in equity may be filed against it for disso
lution by any officer, stockholder or creditor. Such notice thereon 
as is ordered by the court must be given, and then such proceedings 
may be had according to the usual course in suits in equity, that 
the corporation shall be dissolved and terminated. Section 81 
reads as follows : - ~~said court has jurisdiction in said cause to 
appoint receivers, issue injunctions, and pass interlocutory decrees 
and orders, according to the usual course of proceedings in equity; 
and shall, moreover, upon dissolving said corporation, or upon 
terminating its charter, appoint one or more trustees, who shall have 
all the powers conferred upon similar trustees by section~ seventy 
seven, seventy eight, seventy nine and eighty nine, or by any other 
law of the State, with such special powers as may be given them by 
the court. But notwithstanding the appointment of such trustees, 
said court may superintend the collection and distribution of the 
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assets of said corporation, and may retain said bill for that purpose." 
It has already been seen that the bill in the present case was 

brought under the provisions of section eighty. But the purpose 
and effect of the statute must be sought by examining all of the sec
tions which relate to the same subject matter, and which are inter
woven by reference. The statute, we think, contemplates that in 
winding up a corporation under its provisions, the existing rights of 
priority of all creditors are to be preserved. To be sure, creditors_ 
who have proved their claims are to be paid ratably out of the 
funds, but the funds out of which they are to be paid are those 
remaining after payment of secured claims, clajms having priority 
by reason of mortgage, attachments or otherwise. So we conclude 
that the bill in equity and the proceedings under it did not ipso 
facto work a dissolution of the Brown & Adams attachment. 

The next question is whether, after a bill in equity for dissolution 
is filed under this statute, and notice is ordered and served, but 
before the appointment of receivers or trustees, a creditor with 
notice, having a pre-existing valid attachment, may lawfully levy 
his execution upon the real estate of the corporation and sell it, or 
whether such a sale will be illegal and void. 

The plaintiffs contend that the property was in custodia legis, 
both at the time of the seizure by the sheriff and at the time of the 
sale, although they were not appointed receivers until after the sale. 
In the very recent case of Chalmers v. Littl~field, 103 Maine, 271, 
it was held, in accordance with practically universal authority, that 
property in custodia legis is not subject to seizure and sale on execu
tion, and that such a sale, without leave of the court first obtained, 
is wholly illegal and void. In view of this rule, the question to be 
answered in the case is, whether this property, under the circum
stances, was in custodia legis. 

First, what is the custody which the law intends? The oft 
repeated expression is that the custody of the receiver is the custody 
of the court, and that is custodia legis. But when can it be said 
that the receiver has custody? Must he take actual, physical 
possession ? Does his title date from the time of his appointment, 
or does it relate back to the beginning of the proceedings? Or to 
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the time when the court took cognizance of the bill by issuing 
process? Or to the time when the process was served? Does he 
take title by the decree of appointment, or is a conveyance to him 
necessary? All these questions are more or less involved in the 
present inquiry, and upon all of these there is more or less diversity, 
and even contrariety, of judicial expression in the reported cases. 
But we think a careful analysis of the cases will show that some, 
though not all, of this diversity is due to the varied kinds of 
receivership proceedings to which the rules have been applied. In 
attempting to answer these questions, while due regard must be 
paid to established rules of equity procedure in general, we must 
not lose sight of the purpose of the statute, which is judicial seques
tration and distribution of the entire corporate estate, nor of the 
equitable principles applicable to such a statute. 

It should be remembered that the proceedings under which these 
receivers are acting are statutory in their origin .and character. It 
is not a creditor's bill. It is not a proceeding at common law. It 
is not·a supplementary proceeding to a suit, like those in many of 
the cases in other jurisdictions. And, too, we may in a measure 
eliminate a line of cases in which receivers sought to invalidate 
execution sales of personal property which had been levied upon 
and was in the lawful possession of the sheriff prior to the appoint
m~nt of receivers, for this case relates to real estate. See Varnum 
v. Hart, 119 N. Y. 101; In re Hall & Stilson Co., 73 Fed. R. 
527; Alderson on Receivers, 229. 

In former days, in common law proceedings, it was generally 
held that the appointment of a receiver did not operate to convey 
to him the title to real estate, but in modern times, the doctrine 
has grown up, and appears to be well established, that at least in 
statutory proceedings for the dissolution of corporations, the decree 
of appointment, ipso facto, vests the title to the real estate in the 
receiver. Attorney General v. Atlantic Mut. L. Ins. Co., 100 
N. Y. 279. See also Til{inghast v. Champlin, 4 R. I. 173. The 
statute in this case makes no mention of a deed, but gives the 
trustee an absolute power to sell the real estate. And having the 
title, we think he should be deemed to· have possession, as against 
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those merely having liens, but who are not in possession, even 
though a technical ''seizure" on execution has been made, for that 
is not possession, so as to prevent a receiver from taking possession. 
Wiswall v. Sampson, 14 How. (U. S.) 52; Oldham v. Scrivener, 
3 B. Mon. (Ky.) 579; Ensworth v. ICing, 50 Mo. 482; In re 
Hall & Stilson Co., 73 Fed. R. 527 ; Alderson on Receivers, 200. 
It is sufficient if the re?eiver's possession be either actual or con
structive. Pelletier v. Greenville Lumber Co., 68 Am. St. Rep., 
837. 

The next question is, from what time does the receiver's title to 
real estate, and consequent possession, date? There are many cases 
which hold that he takes title from the time of his appointment. 
Most of these are cases at common law, in creditors' bills, or supple
mentary or other proceedings in which one creditor seeks to enforce 
a specific claim upon the debtor's estate. 4 Pomeroy's Eq. Juris
prudence, sects. 1333, 1334. If successful, this necessarily works 
a preference. And in a race between creditors, equity does not 
take sides. Until the court appoints a receiver, the first 01;e who 
comes is served. And in some cases, this rule has been applied in 
statutory proceedings. But a later, and we think a better, rule is, 
that in statutory proceedings for the sequestration and winding up 
of corporate estates and the distribution of their proceeds, the title 
of the receiver relates back, either to the filing of the bill, or the 
issuing of process by the court, or to the service of process, (and it 
is immaterial which, in this case) and that from that time on the 
property is considered to have been in the custody and protection of 
the court for the purpose of being administered according to the 
statute. Fogg v. Order qf the Golden Lion, 159 Mass. 9; Jones 
v. Arena PuMisking Co., 171 Mass. 22; Stevens v. Shenango 
Glass Co., 166 Mass. ~38; Merrill v. Commonwealth Fire Ins. 
Co., 171 Mass. 81 ; Illinois Steel Co. v. Putnam, 68 Fed. R. 
515; IIutchinson v. American Palace Cal' Co., 104 Fed. R. 182; 
Farrnel''s Loan & Trust Co. v. Ledee St. Elevated R.R. Co., 
177 U. S. 51; Wiswall v. Sampson, 14 How. 52; Doane v. Mil
ville Mut. Ins. Co., 43 N. J. Eq. 522; Miller v. Sherry, 2 Wall. 
249; Reisner v. Gulf', Colorado & Santa Fe Railway Co., 89 Tex. 
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656; 59 Am. St. Rep. 84; Alderson on Receivers, 219. And the 
property is sequestrated as of that time. And the reason for this 
rule is obvious. If it were otherwise the entire purpose of the stat
ute might be frustrated. That purpose is a ratable distribution of 
the corporate funds, after payment of priorities, among the cred
itors. If after the bill is filed and before the receiver is appointed, 
the property is not within the protection of the court, creditors may 
create new liens by attachment, may levy executions, and thus may 
entirely dissipate the fund, before the arm of the court can reach it. 
Since the beginning of proceedings is likely to awaken creditors to 
the enforcement- of their claims, if they could attach or levy mean
while, the statute might in many instances prove self-destructive. 
It is declared in Pelletier v. Greenville Lumber Co., supra, that 
the -practical effect of such a rule ~~would be either to permit outside 
parties to stop all further proceedings of a court of equity by dis
posing of the subject matter in controversy, or else to put that court 
in the position of holding simply the naked possession of property, 
and gravely proceeding to determine who would have been entitled 
to the property if the property had not been sold." We are led 
therefore, by reason as well as by authority, to hold that by relation 
back, the title to the demanded premises, in the eye of the law, 
vested in the receivers, prior to the issuing of the Brown & Adams 
execution. After that time the property was in custodia legis. It 
could not be attached, it could not be levied upon and sold, without 
leave of court first obtained. If sold, the sale would be void. 

It must be conceded that this is not the universal rule. In some 
cases the distinction which we have pointed out has been disregarded, 
and the rule in common law cases followed. In others, a different 
rule has been applied, growing out of statutory provisions. As, for 
instance, in Squires v. Princeton Liylitiny Co., 72 N. J. Eq. 883, 
15 L. R. A. (N. S.) 657, the New Jersey Court held, under the 
statute of that State, that the property was in custodia legis from 
and after an adjudication of insolvency but not before. Our statute 
contains no such provisjon. 

But the statutory proceedings did not destroy the statutory lien 
by previous attachment. It merely suspended the enforcement of 
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it in the usual way. The receiver took only such estate as the cor
poration had,-and subject to all liens. Ii:ittredge v. Osgood, 161 
Mi:lss. 384; Gorham v. Mutual Aid Society, 161 Mass. 357; 
Dann Mfg. Co. v. Parkhurst, 125 Ind. 317; Hoffman v. Schayer, 
143 Ill. 598; Kneeland v. American Loan Co., 136 U. S. 89. 
But while the property is in the custody of the law, the right to 
enforce liens, without leave of court, is suspended. Lien creditors 
must apply to the court, which is bound to give effect to liens which 
existed when the property passed into the custody of the law. 
Duryee v. U. S. Credit System Co., 55 N. J. Eq. 311; Oakes 
v. Myers, 68 Fed. R. 807; Alderson on Receivers, 198. 

The equitable proceedings in this case placed the property in the 
possession of the court to be administered in a way so as to protect 
the priority of the attachment lien, and not to destroy it. Brown 
& Adams had no vested right to enforce their attachment in a par
ticular manner, for their attachment was made subject to all of the 
laws of the State, including the statute in question. 

And there were various ways in which their priority could be 
preserved. By leave of court they could sell on execution in the 
statutory way. Walling v. Miller, 108 N. Y. 173; Wiswall v. 
Sampson, 14 How. 52. This leave is discretionary. Alderson on 
Receivers, 229. Or, the court could order a sale subject to their 

· lien, and leave them to enforce it. Wheeler v. Walton & Whann 
Co., 65 Fed. R. 720; Alderson on Receivers, 228. Or, they could 
intervene in the proceedings, and the court in making distribution 
of the fund could declare and enforce their priority, by causing the 
fruit of their lien to be paid to them. Wiswall v. Sampson, 
supra; Walling v. Miller, supra; Cass v. Sutherland, 98 Wis. 
551; Albany Oity Bank v. Schermerlwrn, 10 Paige, N. Y. 263. 
At any rate, it was for the court, having possession of the estate, 
to adjudicate upon the validity of their lien, and its amount, and its 
stage of priority. 

It has been said that the filing of the bill in such a case creates 
an equitable levy upon the property. Storm v. Waddell, 2 Sand., 
ch. 494; Miller v. Slie1·1·y, 2 Wall. 249; Illinois Steel Co. v. 
Putnam, supra. The estate is to be administered upon equitable 
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principles. Since the property is deemed to be in custodia legis 
from the commencement of the proceedings, and since from that 
time the lienors are powerless, of their own motion, to protect 
themselves, it would seem to be equitable that distribution should 
be made in such cases according to the status of the liens at the 
time the bill was filed, without regard to what is or is not done 
afterward, that is to say, that the lien should not be lost thereafter 
by failure to pursue statutory, but futile, methods of enforcement, 
but that equity should impress the lien upon the fund. It has been 
held that after the appointment of a receiver, it is unnecessary for 
the sheriff to maintain keepers over the property in order to continue 
the lien. Alderson on Receivers, 222. But it is not necessary to 
decide this question now, nor whether nor when a lienor by his 
conduct may become equitably estopped from claiming a priority of 
payment. We merely decide now that if the execution sale uporr 
which the defendant's title is based was without leave of court, it 
was void, and the defendant has no title. 

It is claimed by the defendant that leave was granted, infer
entially, at least. It appears that prior to the sale, the plaintiff in 
the bill in equity prayed the court for a restraining order to pre
vent the sale until further order of court. Upon this petition, the 
court made a decree as follows: "Motion for restraining order 
denied." By this decree, it is claimed that the court virtually gave 
leave for the sale. We do not think this conclusion necessarily 
follows. The granting of a restraining order was discretionary. 
The order may have been refused upon any one of several grounds 
which fall short of giving even an implied leave to sell. It does 
not appear that the attaching creditors were parties to the bill 
before the court ; nor that the sheriff was a party. The sitting 
Justice may have considered that the right of the plaintiffs was not 
so clear as to warrant a restraining order, or that irreparable injury 
would not follow, or that the remedy at law was adequate. None 
of these propositions would go lo the merits. They would leave the 
attaching creditors to proceed at their own risk. As they now 
claim that leave of court was given, the burden is on them to show 
it affirmatively. This they have not done. 
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Whether the execution sale was void by re~son of prior attach
ments, as is claimed, we have no occasion to consider. 

Judgm,ent for the plaintfffs. 

ALICE M. TOOTHAKER vs. APPIA C. PENNELL. 

Cumberland. Opinion November 29, 1909. 

1respass. Removing Buildings. Courts. Equity. Transfer of Causes. Waiver. 
Judicial Discretion. Revised Statute.'!, chapter 84, sections 16, 18. 

Verdict was properly directed for one suing for the value of a building removed 
from land to which she had the legal title, where the issue was title to the 
building. 

Revised Statutes, chapter 84, section 18, authorizing transfers of causes from 
Superior Courts on pleas of equitable defenses, contemplates transfers on 
facts developed on the trials, new facts, appearing after the close of the evi
dence not being a proper basis for a transfer. 

By chancing verdict in her favor in the Superior Court, defendant lost her 
right to have the cause transferred under Revised Statutes, chapter 84, 
section 18, which authorizes transfers to the Supreme Judicial Court on 
pleas of equitable defenses. 

Revised Statutes, chapter 84, section 16, authorizing the Supreme Judicial 
Court to transfer to the equity term, a cause commenced in the Superior 
Court, where it appears that the rights can be better determined, does not 
authorize a transfer after verdict has been recorded and after refusal to set it 
aside. 

Denial of a motion to set aside a verdict is discretionary, and not subject to 
exceptions. 

Under Revised Statutes, chapter 84, section 16, authorizing transfer of a cause 
from the Superior Court to the equity term of the Supreme Judicial Court, 
on the pleading of equitable defenses, supported by affidavit that the 
matter pleaded is true, a motion for a transfer is insufficient unless sup
ported by such affidavit. 

A motion to transfer a cause from the Superior Court to the equity side of 
the Supreme Judicial Court is addressed to the court's discretion, the 
exercise of which is not subject to exception. 
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On motion and exceptions by defendant. One exception over
ruled and the other dismissed. 

Action of trespass quare clausum brought in the Superior Court, 
Cumberland County, for breaking and entering the plaintiff's close 
and severing and carrying away therefrom a certain frame building. 

Plea, the general issue. At the conclusion of the evidence, the 
presiding Justice directed a verdict for the plaintiff and the defend
ant excepted and also filed a special motion for a new trial and also 
excepted to other rulings. 

The case is stated in the opinion. 
Wheeler & Ilowe, for plaintiff. 
Dennis A. Mealier, for defendant. 

SITTING·: WHITEHOUSE, SAVAGE, SPEAR, KING, Brnn, JJ. 

SPEAR, J. This case comes up on exceptions from the Superior 
Court for Cumberland County. The admitted facts show that the 
plaintiff had a legal title to a certain lot of land on Great Island in 
the town of Harpswell with the building standing upon it, but 
erected after the land was purchased. The defendant claims that 
the building was built with funds furnished by her and was there
fore personal property held in trust by the plaintiff for her benefit. 
The defendant without the knowledge or consent of the plaintiff 
removed the building from the plaintiff's lot to a lot of her own 
across the way. The plaintiff brought an action to recover the 
value of the building. The issue was the title to the building. 
As the legal title was in the plaintiff the court instructed the jury to 
render a verdict for the plaintiff. To this instruction the defend
ant excepted. We think the instruction must be sustained. 

After the verdict by the jury the defendant filed the following 
special motion : 

((And the defendant further asks that the verdict of the jury may 
be set aside in said case and a new trial granted because the rights 
of the parties may be better determined and enforced by judgment 
and decree in equity and asks the court on reasonable terms to allow 
the pleadings struck out at law and that defendant may plead in 
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equity and the cause may be heard and determined as a cause m 
equity." The motion was overruled and exceptions taken. 

The motion asks first that the verdict be set aside and a new trial 
granted, and second that the pleadings at law be struck out and 
those in equity be substituted. R. S., chapter 84, section 18, pro
vides that in the Superior Courts equitable defenses may be pleaded 
and the case transferred to the docket of the Supreme Judicial 
Court to be heard and determined in that court. It therefore 
appears that the defendant could as well have filed her motion 
before the verdict as after. The statute providing for the transfer 
from law to equity, contemplated only those facts developed upon 
the trial. No new facts could appear after the close of the testi
mony as a basis for the motion. But the defendant instead of filing 
her motion during, or at the close of, the taking of the testimony, 
chose to risk the chances of a verdict in her favor. Having volun
tarily chosen this course she must abide by the result. It would be 
a loose and burdensome practice calculated to produce delay rather 
than dispatch to allow judicial proceedings to be thus trifled with. 

Nor was R. S., chapter 84, sec. 16, intended to apply to a 
procedure like the one before us. The attempted application would 
at once meet with insurmountable difficulties. A verdict of the 
jury had been recorded. The defendant filed a motion to the pre
siding Judge to set it aside. The motion was denied. The action 
of the court was discretionary. To it no exceptions lie. The 
verdict was undisturbed. No motion could now be made to the 
Law Court to set the verdict aside. None was made. The verdict 
now stands of record. 

The result that would follow the application of this section of the 
statute clearly show the absurdity of attempting to apply it. There 
would appear on the part of the Law Court the assumption of the 
authority (1) of striking a verdict from the record of the Superior 
Court for Cumberland County without any motion so to do and (2) 
of then transferring the case to the equity side of the court. As 
the first could not be done, the second could not follow. We know 
of no method of procedure which will allow, in the same case, a 
verdict of the jury to stand unimpeached in one court, and the 
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decree of a Justice in equity to have full force in another. If the 
legislature had intended to confer such anomalous and summary 
power upon the Law Court they would more fully and unequivocally 
have expressed the authority. 

A further examination of the statute upon equitable defenses 
would seem to indicate that the defendant did not in her motion 
bring herself within the purview of the statute. Section 18 pro
vides ~~In actions at law in the Superior Courts, equitable defenses 
and equitable replies to matters of defense, may be pleaded by filing 
a brief statement thereof supported by affidavit that the matters so 
pleaded are true in fact." The defendant's motion neither states 
that the matters so pleaded are true in fact nor is it supported by 
affidavit. No statutory motion for removal of the case was there
fore presented to the Superior Court. No common law motion was 
authorized. In addition to the foregoing insurmountable difficulties 
both the motion to set aside the verdict and to transfer the case 
from the Superior Court to the equity side of the Supreme Judicial 
Court were matters addressed to the discretion of the court and to 
his decision no exceptions lie. Therefore the entry must be, 

First exception overruled. 
Second exception dismissed. 
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STATE OF MAINE vs. BENOIT ARSENAULT. 

Kennebec. Opinion November 30, 1909. 

Nuisance. Common Nuisances. Intoxicating Liquors. Indictment. Conviction. 
Revised Statutes, chapter 22, section 1. 

Under Revised Statutes, chapter 22, section 1, declaring places used as houses 
of ill fame or for the illegal sale or keeping of intoxicants, etc., to be 
common nuisances, all the prohibited aets need not be alleged or proved 
to constitute a nuisance; it being sufficient to allege one. 

An indictment charging that accused unlawfully used his dwelling house for 
the illegal keeping and sale of intoxicants, and that the place was one 
where intoxicants were unlawfully kept, sold, given away, drank, and 
dispensed, charges one offense only, under Revised Statutes, chapter 22, 
section 1, declaring places used for the illegal sale or keeping of intoxicants 
and places where intoxicants are illegally kept, sold, given away, or dis
pensed; the latter allegations respecting the place being properly dis
regarded as surplusage, if indefinite. 

Under Revised Statutes, chapter :22, section 1, declaring certain places to be 
common nuisances, a conviction for keeping a place bars other prosecutions, 
under the same section for the period covered by the indictment. 

An indictment under Revised Statutes, chapter 22, section 1, charging that 
accused's dwelling house was a place where intoxicants were illegally kept, 
sold, given away, etc., need not allege in terms that he did, knew of, or 
consented to the prohibited acts. 

On exceptions by defendant. Overruled. 
The defendant was indicted in the Superior Court, Kennebec 

County, for keeping and maintaining a common nuisance as defined 
by Revised Statutes, chapter 22, section 1. The indictment, omit
ting formal parts, is as follows : 

''The Jurors for said State, upon their oath present, that Benoit 
Arsenault of Augusta in said County of Kennebec, on the first day 
of October in the year of our Lord one thousand nine hundred and 
seven and on divers other days between said day and the day of the 
finding of this indictment, at Augusta, in said County of Kennebec, 
a certain tenement, occupied by the said Be1;10it Arsenault, as a 
dwelling house, situate in Augusta, aforesaid, unlawfully did use 
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for the illegal keeping and illegal sale of intoxicating liquors, and 
where on that day, and on divers other days, between said day and 
the day of the finding of this indictment, intoxicating liquors were 
sold for tippling purposes, and which said tenement was on said 
day, and on divers other days, between said day and the day of the 
finding of this indictment. then and there a place of resort where 
intoxicating liquors then and mi said divers other days, were unlaw
fully kept, sold, given away, drank, and dispensed.· And so the 
jurors aforesaid, upon their oath aforesaid, do say and present 
that the said Benoit Arsenault at said Augusta in said County of 
Kennebec on said day and on said divers other days, unlawfully did 
keep and maintain a common nuisance, against the peace of the 
State and contrary to the form of the statute in such case made and 
provided." 

The defendant demurred to the indictment, the demurrer was 
overruled and the defendant excepted. 

The case is stated in the opinion. 
Fred Emery Beane, County Attorney, for the State. 
JVilliamson & Burleigli, for defendant. 

SITTING: EMERY, C. J., WHITEHOUSE, SAVAGE, PEABODY, SPEAR, 
Bum, ,JJ. 

PEABODY, J. The offense charged against the respondent is 
keeping a common nuisance defined by R. S., chapter 22, section 1, 
based upon certain distinct acts and conditions relied upon by the 
State as constituting the nuisance. 

The respondent filed a demurrer to the indictment which was 
overruled by the presiding Judge, and the question is before the 
Law Court on his exceptions. 

He contends that the indictment is defective because it does not 
allege that he kept a certain place and that the place was used for 
illegal purposes. The statute declares that all places used for cer
tain purposes or where certain acts are done and conditions exist, 
are common nmsances. All mala prohibita specified in the statute 
need not be alleged or proved to constitute a nuisance. If the 

VOL. CVI 13 
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indictment alleges any one of these causes, and charges the respond
ent with keeping and maintaining such a place, it is sufficient. 

It is here charged (among other things) that Benoit Arsenault, 
a certain tenement occupied by the said Benoit Arsenault as a 
dwelling house, unlawfully did use for the illegal keeping and the 
illegal sale of intoxicating liquors. These words are unambiguous 
and distinctly allege that he used the tenement which he occupied 
for a dwelling house, for the illegal keeping and the illegal sale of 
intoxicating liquors. 

Only one offense is charged in the indictment, that of keeping a 
statutory nuisance, although several causes constituting it are ~et 
out. If. the respondent kept a place used for the illegal sale of 
intoxicating liquors, a place used for the illegal keeping of intoxi
cating liquors, or if he kept a place affected by all the prohibited 
acts and conditions mentioned in the indictment, he kept a common 
nuisance. The penalty is no less for keeping a place for one of 
these illegal purposes than for all. A conviction for keeping the 
place created a public nuisance by any one of these causes, would 
be a bar to any other indictment for any or all others specified in 
the statute for the period of time covered by the indictment. State 
v. Lang, 63 Maine, 215; State v. Stanley, 84 Maine, 555; 
Cornrnonwealth v. Kimball, 7 Gray, 328. 

These terms charge him with customarily doing acts in connection 
with his dwelling house prohibited by law. No words can more 
clear_ly express the keeping and maintaining of a place for unlawful 
purposes than the words ~~did use." ~"Whoever keeps or maintains' 
will apply therefore either to the one who controls the occupation 
and procures or permits the illegal use; or to one who engages in 
the illegal use and thus maintains or aids in maintaining the public 
nuisance." Commonwealth v. Kimball, 105 Mass. 465. 

If this definite expression of the respondent's use of the place 
might be considered as excluding or leaving indefinite the charge of 
his keeping or maintaining the dwelling house for the other things 
predicated of the place, they may be rejected as surplusagc. C01n
rnonwealth v. Pray, 13 Pick. 359. But we think these matters are 
well pleaded. The indictment states that the dwelling house occu-
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pied by the respondent was a place where other illegal practices 
were carried on, which by statute constitute a common nuisance, 
and thereupon alleges that he kept and maintained such a nuisance. 
This is sufficient it being unnecessary to allege in terms that he did, 
knew of, or consented to the acts and conditions prohibited. 
State v. Stanley, supra ; State v. Ryan, 81 Maine, 107. 

Exceptions overruled. 

ALLEN R. BuRTON et als. 

'VS, 

FREDERICK E. MAYO et als. and Trustees. 

Somerset. Opinion December 2, 1909. 

Logs and Lumber. Scaling. Evidence. 

Where parties agree upon a surveyor to scale logs, they are bound by his 
scale, in the absence of fraud or mathematical mistake. 

In an action for the price of logs sold under an agreement that the scale of 
the surveyor should be final, defendants could not show a contract with 
third persons requiring defendants to furnish boards of lengths the same 
as those specified for the logs, and providing that if a board fell even 
slightly short it must be scaled as of the next lesser specified length, nor 
that that fact was communicated to plaintiffs, with the fact that the logs 
were to be used under the contract; nor could defendants show, by 
surveys of the logs by other surveyors that the particular surv('J.Y was not 
such as was contemplated by the agreement under which the surveyor 
was appointed, though the contract of sale required a strict scaling, such 
provision meaning that the logs should be scaled as strictly according to 
the contract as was practicable by using the ordinary method of scaling 
logs when run out of a boom. 

Chase v. Bradley, 17 Maine, 89, distinguished. 
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On exceptions by defendants. Overruled. 
Assumpsit on account annexed to recover the price of certain logs 

sold by the plaintiffs to the defendants under a written contract. 
Plea, the general issue. At the conclusion of the evidence, the 
presiding Justice ordered a verdict for the plaintiffs for the amount 
claimed in the writ. To this ruling and certain other rulings made 
during the trial the defendants excepted. 

The case is stated in the opinion. 
J. Howard I-Ialey, and Augustine Simmons, for plaintiffs. 
Merrill & Merrill, for defendants. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, KING, BIRD, JJ. 

WHITEHOUSE, J. This is an action of assumpsit to recover the 
price of certain logs sold by the plaintiffs to the defendants under a 
written contract. This contract provided that the lumber should 
be ''surveyed on the yards in the woods by some surveyor satisfac
tory to both parties interested, and in case of dissatisfaction with 
the first scaler the same parties may have the right to put on other 
scalers." It appears that no scale or survey was made under that 
contract but that later under date of May 26, 1908, a second agree
ment was made by the parties as follows : 

"We the undersigned do hereby agree to abide by the scale and 
count of A. B. Heald as final, we furthermore agree that the 
expense of said scale shall be shared equally between Walker & 
Mayo and the Burton & _Thompson Lumber Co. 

The said A. B. Heald shall scale said logs strictly according to a 
contract between the Burton & Thompson Lumber Co. and Walker 
& Mayo. 

Said A. B. Heald shall not be dictated or instructed by either 
party to this contract." 

The logs were thereupon surveyed by Mr. Heald, the scaler named 
in this agreement, and according to his scale bills introduced in 
evidence, the plaintiffs were entitled to recover the sum of $2050.06. 
Mr. Heald was a scaler of thirty-five years experience in all "manner 
of scaling" and neither his integrity nor his competency was brought 
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in question. The defendants disclaimed any purpose to attempt to 
impeach his scale of the logs on · the ground of fraud or mathe
matical error, but they offered to prove a contract between them
selves and third parties under which the defendants were to furnish 
boards of certain specified lengths, being the same as those specified 
for the logs in their contract with the plaintiffs and that this con
tract with third parties expressly provided that if a board fell short 
of a specified length by no more than one-fourth of an inch that 
board must be scaled as of the next lesser specified length. The 
defendants then offered to prove that this fact was communicated to 
the plaintiffs together with the fact that the lumber in question 
purchased from the plaintiffs, was to fill this contract with third 
parties and that this fact was also communicated to the plaintiffs 
before the original contract was reduced to writing. 

The defendants further offered to show that after the plaintiffs 
commenced to cut the lumber here in question the above facts were 
again communicated to the plaintiffs by the defendants, for the pur
pose of showing the meaning and construction of the two contracts 
between the plaintiffs and defendants. This evidence was excluded. 

The defendant also offered evidence of other surveys of the logs 
in question made by other scalers than Mr. Heald for the purpose 
of showing that the survey made by Mr. Heald was not such as 
was contemplated in the agreement under which he was appointed 
and not strictly according to the contract referred to in that agree
ment and that therefore his survey was not final and conclusive upon 
the parties. This evidence was also excluded. The presiding 
Justice thereupon ordered a verdict for the plaintiffs for the sum of 
$2050.06. The case comes to the Law Court on exceptions to this 
order of the presiding Justice and also to the rulings excluding the 
evidence above specified. 

The contract between the parties contains a provision that the 
logs shall ~~be cut 16 feet long whenever they can be cut said length 
to advantage and some may be cut 18-12 and 14 feet long;" and 
the defendants claim that this provision of their contract with the 
plaintiffs should be construed with reference to their contract with 
third parties offered in evidence and excluded in which it was 
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expressly provided that if a board fell short of a specified length by 
no more than a fourth of an inch that board must be scaled as of 
the next lesser specified length, so that if a log fell short of a speci
fied length by a fourth of an inch in the scale made by Mr. Heald 
it should be classified as of the next lesser length. They claim that 
the provision in the contract under which Mr. Heald was appointed 
that he should scale the logs strictly according to the contract 
between the parties was designed to secure the same accuracy of 
measurement. 

But the defendant's contract with third parties was not made a 
part of their contract with the plaintiffs and it does not appear that 
they ever assented to a rule so rigorous and exacting as to require 
the length of logs to be measured to a quarter of an inch. They 
say that in scaling•logs by the ordinary method as they are run out 
of the boom such a requirement would be absolutely unreasonable 
and impracticable. , 

Recognizing the well established and familiar rule of law in this 
State that when parties have agreed upon a surveyor to scale logs 
they will in the absence of fraud or mathematical mistake be bound 
by his scale, these partie~ expressly agreed ''to abide by the scale 
and count of A. D. Heald as final." It is true that this contract 
contains the further provision that Mr. Heald should scale the logs 
strictly according to their contract but this must be construed to 
signify that they should be scaled as strictly according to the con
tract as was practicable by pursuing the usual and ordinary method 
of scaling logs when run out of a boom. Whether the logs should 
be scaled as 18 feet or fourteen feet or twelve feet in length was to 
be determined by the scaler and the parties expressly agreed to abide 
by his scale. The case of Chase v. Bradley, 17 Maine, 89, cited 
by the defendant, is clearly distinguishable from the case at bar. 
In that case it was agreed that the timber should be scaled accord
ing to the usual Kennebec survey by a person to be appointed, etc. 
This provision clearly had reference to a special method as definite 
as that of a specified kind of a scaler's rule. For instance, it is a 
matter of common know ledge that the method employed at one 
time in the Kennebec survey was so widely at variance with that 
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which prevailed m the Penobscot survey that the difference in the 
results of the two scales was nearly twenty-five per cent. In such 
a case it would be obviously unjust to permit a scaler to adopt the 
Penobscot survey instead of the Kennebec in violation of the express 
stipulation in the agreement of the parties. In the case at bar, 
however, it is a satisfaction to observe that it clearly appears from a 
careful examination of the undisputed testimony of Mr. Heald and 
his assistant~ that the scale actually made by him was a fair and 
just one as strictly in accordance with the contract as was practi
cable. It was undoubtedly sufficiently favorable to the defendant. 

It is accordingly the opinion of the court that the rulings of the 
presiding Justice were correct and that the certificate must be, 

Exceptions overruled. 

CHARLES B. FuRBER et al. vs. MRs. LEVI C. WADE. 

Sagadahoc. Opinion December 2, 1909. 

Sales. Evidence. Sufficiency. 

Evidence in an action to recover for fishing tackle, guns, revolvers, ammuni
tion and materials for bicycle repairs furnished to the defendant's minor 
sons, held sufficient to sustain a recovery by plain tiff, on the theory that 
defendant authorized delivery to her sons. 

On motion by defendant. Overruled. 
Assumpsit on account annexed to recover for fishing tackle, guns, 

revolvers, ammunition, etc., furnished to the defendant's minor sons. 
Verdict for plaintiffs for $82.28. The defendant then filed a general 
motion to have the verdict set aside. 

The case is stated in the opinion. 
Staples & Glidden, for plaintiffs. 
Edward C. Plunnner, for defendant. 
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SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brnn, JJ. 

WHITEHOUSE, J. The plaintiffs recovered a verdict against the 
defendant of $82.28 for fishing tackle, guns, revolvers, ammunition 
and materials for bicycle repairs furnished to the defendant's mi1ior 
sons in the year 1898. The case comes to the Law Court on a 
motion to set aside the verdict as against the law and the evidence. 

It is not in controversy that the goods sued for were :furnished as 
claimed and the plaintiffs contend that they sold and delivered them 
on the credit and responsibility of the defendant. They further 
contend that they were warranted in so doing first, because as they 
say, the defendant's father, William Rogers of Bath, with whom 
the defendant and her sons were living in the spring and summer of 
1898, introduced one of the boys to the plaintiffs as his grandson, 
and acting as agent of the defendant, assured them that ((whatever 
they let the boys have would be all right;" and second, because the 
defendant herself came to the store and stated that whatever the 
boys got there ((would be paid for-that she would pay for it." 

The defendant denies the authority of her father to make the 
statement to the plaintiffs attributed to him, denies that she ever 
stated to the plaintiffs that she would pay for the goods which the 
boys might obtain at their store and testifies that on the contrary, 
she went to the plaintiffs' store in person before the delivery of the 
goods sued for and told them not to deliver any more goods to her 
sons without a written order from her. 

There was a conflict of testimony relating to these issues of 
fact, but it was not in controversy that before the goods were 
delivered, the defendant had paid one bill for goods similar to those 
in question obtained by the boys after the introduction by Mr. 
Rogers, and it is contended by the plaintiffs that this bill was con
tracted in 1897. The plaintiffs admit that after the bill sued for 
had been contracted, they received a letter from the defendant, which 
was lost after the dissolution of the firm, requesting them not. to 
furnish any more goods to the boys without an order from her, but 
deny that any such notice either written or oral, was ever given 
to them before the delivery of the goods in question. Neither the 
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defendant nor her private secretary was able to state the year or 
the season when the alleged oral notice was given to the plaintiffs 
and the plaintiffs insist that the defendant and her witness made a 
mistake in regard both to the character of the notice and the. time 
when it wt1,s given. 

It is not denied that Mr. Rogers introduced his grandson with the 
statement attributed to him, and it is admitted that the bill of 
goods thereafter presented was paid by check by the defendant with
out objection or complaint. The testimony of the plaintiffs that 
the defendant herself especially authorized them to furnish goods to 
the boys is not shown to be so improbable and is not so overborne 
by other evidence as to justify the court in declaring it absolutely 
incredible. There was sufficient evidence if believed, to support the 
verdict of the jury in favor of the plaintiffs, and the court therefore 
would not be warranted in setting it aside. 

Motion overrruled. 

WILLIAM L. O'DONNELL vs. PORTLAND RAILROAD COMPANY. 

Cumberland. Opinion December 3, 1909. 

Exceptions. Review. Harmless Error. Exclusion of Evidence. 
Exceptions not Argued. 

Exceptions will not be sustained, unless they show that the exceptant was 
aggrieved by the ruling complained of. 

In a personal injury case, defendant's exception to the exclusion of evi
dence that plaintiff was frequently intoxicated after the accident, offered 
on the question of damages, cannot be sustained against a verdict for plain
tiff on sufficient evidence, where it fails to point out the acts done or 
omitted by plaintiff tending to increase the injuries or retard their recovery 

Exclusion of evidence that one "staggered" is not reversible error, where 
evidence as to how he walked was admitted. 

An exception to an instruction will not be reviewed when not argued. 
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On motion and exceptions by defendant. Overruled. 
Action on the case to recover damages for personal injuries sus

tained by the plaintiff and caused by the alleged negligence of the 
defendant in so operating one of its street cars that it collided with 
the plaintiff's team whereby the plaintiff was injured. Plea, the 
general issue. Verdict for plaintiff for $1540.67. The defendant 
filed a general motion for a new trial and also excepted to several 
rulings during the trial. 

The case is stated in the opinion. 
Connellan & Connellan, for plaintiff. 
Libby, Robinson & Ives, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CORNISH, KING, BIRD, JJ. 

SPEAR, J. This case comes up on motion and exceptions. It is 
an action upon the case against the Portland Railroad Company 
for the recovery of damages for injuries received by the plaintiff 
through the alleged negligence of the defendant in operating one 
of its cars so that it collided with the plaintiff's team. The plain
tiff on the night of February 1st, 1908, was driving a milk wagon 
along Ocean Avenue, a public highway in South Portland, in a 
northerly direction on the right hand side of the street, and while 
so driving his wagon was struck by a car of the defendant which 
was proceeding also in a northerly direction and on the same side 
of the street. For a considerable distance on the easterly side of 
the street, both northerly and southerly of the point where the 
collision occurred, large trees were growing just outside the curbing 
of the sidewalk so that there was not sufficient room between these 
trees and the easterly car track to enable a car to pass a wagon 
driven on the side next the trees. The plaintiff when struck was 
driving close to these trees with the left hand wheels partly in the 
easterly car track over which the car was approaching him from 
behind. The plaintiff was first aware that the car was approach
ing him when they were about forty or fifty yards distant. At this 
time he was driving past the trees and was unable to turn out 
sufficiently to let the car pass him. He was 9 ware that from 7 5 to 
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100 yards ahead was a cross street at the junction of which he could 
turn out for the car to pass. When he discovered the car he urged 
on his horse for the purpose of reaching the street ahead. He had 
proceeded about fifteen yards after he first discovered the car, when 
it struck the rear end of his wagon. It i8 very clear from the evi
dence that the motorman or conductor operating the car did see or 
ought to have seen the plaintiff in sufficient time to have checked 
its car and have avoided the collision. The defendant concedes 
this and admits negligence. It knew it was impossible for him to 
turn to the right, and while it claims it was his duty to turn to the left 
and drive across the track, the court is of the opinion that he would 
have been chargeable with negligence had he attempted to do so. 

The defendant's exceptions are to the exclusion of evidence offered 
to show that, at different times during the following summer, the 
plaintiff was intoxicated. 

The ground upon which the evidence was presented is stated in 
the exceptions as follows : "The evidence was offered as bearing 
upon the question of damages, first, for the purpose of showing 
that the plaintiff had neglected to pursue the course of conduct with 
reference to the care of his foot prescribed by his physician and 
that he had, by such use of intoxicating liquors and especially 
by the effect of using his ankle while intoxicated, aggravated or 
prejudiced his condition and prolonged his own recovery ; second, 
to show in view of Dr. Abbott's testimony as outlined above that the 
plaintiff's condition as to his injured ankle was not in July or August 
what the plaintiff and Dr.-Abbott in their testimony both repre
sented it to have been at the time." This evidence was excluded by 
the court subject to defendant's exceptions, the court saying ~~that the 
defendant might put in evidence of the way the plaintiff undertook 
to walk or did walk without a cane or with a cane, and the dis
tance he walked." It is a well settled rule that exceptions will not 
be sustained unless they show that the excepting party was aggrieved 
by the ruling of the court. The defendant in its exceptions does 
not undertake to point out any particular respect in which the 
plaintiff if intoxicated had aggravated the injury to his ankle. As 
far as the exceptions show the state of intoxication might or might 
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not have prejudiced the plaintiff's recovery. But exceptions, to be 
sustained against a verdict based upon sufficient evidence, should 
clearly point out the acts done or omitted tending to produce an 
increase of the injuries or to retard their recovery. This was not 
done. 

The exceptions also show that defendant's counsel then asked the 
court if evidence of staggering could be introduced and the court 
ruled in the negative. The court then admitted evidence of ''the 
way the plaintiff undertook to walk or did walk." We think the 
admission of the evidence as to the way the ''plaintiff undertook to 
walk or did walk" sufficiently covers the question as to whether the 
plaintiff staggered. "The way the plaintiff walked~" may not have 
been described by the word "staggering" but the way of walking, as 
described, may have fully met the requirements of the definition. 

This conclusion also answers the argument that the testimony was 
relevant upon another issue as tending to show that the plaintiff 
may have been shamming as to the condition of his ankle. The 
exception to the instruction given by the court with respect to the 
duty of the driver of a street car has not been argued and will 
therefore not be discussed in this opinion. 

Motion overruled. 
Ilxceptions overruled. 
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In Equity. 

Lourn E. GREENLAW, Executrix, vs. EASTPORT SAVINGS BANK et als. 

Washington. Opinion December 7, 1909. 

Mortgages. Merger. 

While a mortgagor cannot change the mortirnge into an absolute conveyance 
or release or embarrass his equity of redemption by any agreement made 
part of the mortgage transaction, he can by a subsequent voluntary agree
ment convey his interest to the mortgagee, if such agreement is bona fide, 
for an adequate consideration, and is not procured by the mortgagee by 
fraud, oppression, or undue influence. 

In equity. On report. Bill dismissed. 
Bill in equity against the defendant bank, and seven other 

defendants, to redeem certain real estate from an alleged equitable 
mortgage. The defendant bank filed an answer and the cause was 
then sent to a referee who heard the matter and found the facts. 
The cause was then reported to the Law Court on ''bill and answer 
of the Eastport Savings Bank and the report of the referee." 

The case is stated in the opinion. 
J. II. McFaul, and Ourran & Ourran, for plaintiff. 
L. II. Newcomb, and E. l:V. Pike, for defendants. 

SrrTING: WHITEHOUSE, SAVAGE, SPEAR, ConNISH, KING, Burn, JJ. 

KING, J. Bill in equity to redeem certain real estate from an 
alleged equitable mortgage. The case is before this court on report 
for the determination of the question submitted by the referee, 
whose report, so far as material to the question presented, is as 
follows: ''Mary S. Kenney on March 14th, 1887, conveyed to 
Samuel D. Leavitt by warranty deed absolute in form the re0:l 
estate described in paragraph one of the bill and in the copy of 
deed, Exhibit 4 A', annexed to the bill. This conveyance, though 
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absolute in form, was in fact only for security for loans then made 
and to be made to Mary S. Kenney to enable her to build a hotel 
on the land conveyed. These loans were made by the bank, and 
Mr. Leavitt subsequently conveyed the same land to the bank to 
hold as security for the loans made by the bank or himself to Mrs. 
Kenney. 

~~The hotel cost more than was anticipated and the business did 
not prove profitable. Mrs. Kenney and her husband, who was 
running the hotel with a partner, left the hotel, and it was after
wards verbally arranged between them and Leavitt and the bank 
that the bank should retain the land in full payment for the loans. 
A bond for reconveyance given by Mr. Leavitt to Mrs. Kenney at 
the time of her deed, but which had never been recorded, was given 
back to Mr. Leavitt in pursuance of the arrangemen_t thus made. 
This was in 1894. Since that time until this proceeding was 
begun, August 1907, neither Mrs. Kenney nor any one claiming 
under her has made to the bank any claim of any right to redeem 
the land as from a mortgage, nor has the bank or Leavitt made 
any claim for repayment of the loans, and there was no evidence 
that they held any notes or other evidence of indebtedness for such 
loans. The bank upon its books transferred the matter from its 
loa,n account to its real estate account after the death of Mrs. 
Kenney in 1895. There does not appear to have been any written 
release of any equity of redemption, nor was there any statutory 
foreclosure of such right, if any. The plaintiff has succeeded to 
all rights of red em pt ion, if any. 

~~1 submit to the court the question whether upon the above 
statement of facts there is a subsisting right of redemption from the 
deed of Mary S. Kenney of March 14, 1887. If the court should 
hold the right to have been extinguished, then the bill is to be 
dismissed without costs. If the court holds the right to still exist, 
then the bill is to be sustained against the bank for redemption of 
the land described in paragraph one, and in the copy of deed, 
Exhibit 'A', annexed to the bill, but no other land, and a master 
is to be appointed to state the account." 

While it is a well settled principle that a mortgagor will not be 
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permitted to change the character of the mortgage to that of an 
absolute conveyance, or release, surrender or embarrass his right of 
redemption by any agreement made at the same time and as a part 
of the mortgage transaction, it is also a well settled doctrine that a 
mortgagor by a subsequent voluntary agreement may sell and con
vey to the mortgagee his equity of redemption and all his right and 
interest in the mortgaged premises, provided such subsequent agree
ment is bona fide, for an adequate consideration, and not procured 
by fraud, oppression or undue influence on the part of the mortgagee. 
The following are some of the cases in which this doctrine is affirmed. 
Trull v. Skinner, 17 Pick. 213; Watson v. Edwards, 105 Cal. 
70, 38 Pac. 527; Wynkoop v. Cowing, 21 Ill. 570, 583; West 
v. Reed, 55 Ill. 242; Riclwnond v. Richmond, 20 Fed. Cases, 11, 
801; Shaw v. Walbridge, 33 Ohio St. 1; Seymour v. Mackay, 
126 Ill. 341, 18 N. E. 552; Ferguson v. Boyd, (1907) 169 Ind. 
537, 81 N. E. 71, 74; Jones on Mort., sec. 252 and 1046; Sears 
v. Gilman, 19g Mass. 384,393. A brief reference to some of these 
cases will show the applicability of the doctrine to the case at bar. 
In Trull v. Slcinner, supra, Shaw, C. J. said : ~~The court are of 
opinion, that where an absolute deed is given, accompanied by a 
simultaneous instrument, operating by way of defeasance, and 
afterwards the parties, by fair mutual stipulations, agree that the 
defeasance shall be surrendered and cancelled, with an intent to 
vest the estate unconditionally in the grnntee, by force of the first 
deed, by such surrender and cancellation the estate becomes abso
lute in the mortgagee. The original conveyance stands unaffected 
in form and legal effect; it conveys an estate in fee; the only party 
who could claim a right to deny it that operation, by engrafting a 
condition upon it, has voluntarily surrendered the only leg~l evi
dence by which that claim could be supported, and is thereby 
estopped, from setting it up." 

In Watson v. Edwards, supra, it is said: ~~Appellant contends 
that he should have had judgment because the original transaction 
between Sullivan and Clark was, in law, a mortgage, and that its 
character as a mortgage was not changed, and could not have been 
changed, by the subsequent acts, of a surrender of the defeasance, 



208 GREENLAW V. SAVINGS BANK. [106 

the yielding up of the note, the discharge of the debt, etc; and 
that in order to make such a transfer valid there must be some new 
consideration from the mortgagee to the mortgagor. This conten
tion, in our opinion, cannot be successfully maintained. A mort
gagor may sell and convey all his right and interest in the mortgaged 
premises to the mortgagee where the transaction is fair, honest, and 

- without fraud, and where no unconscionable advantage has been 
taken of his position by the mortgagee. It would be surprising if 
two men in their senses, and with their eyes open, could not make 
such a contract. The doctrine 'once a mortgage, always a mort
gage,' does not refer to future contracts." Again it is said: 

''The old and oft-quoted legal maxim, 'once a mortgage always a 
mortgage,' is undoubtedly to be read and considered with this limita
tion, 'Once a mortgage always a mortgage until the parties agree 
to treat it differently.' But when they agree to treat it differently 
and do so treat it, it loses its character as a mortgage." Richnwnd 
v. R,iclmwnd, supra. In the quite recent case of Ferguson v. Boyd, 
supra, the court said: ''When the legal title is in the mortgagee, 
so that it becomes necessary for the mortgagor to assert his claim 
of redemption on the equity side of the court, it does not admit of 
doubt that he must submit his claim to the testing of equity princi
ples. His right of redemption may subsequently be lost to him by 
a fair contract which he has voluntarily entered into for the sur
render of such. right, or it may be defeated by other facts, which 
upon a consideration of the equities of the whole case, render it 
inequitable to accord to him the privilege he seeks." 

In the case before us the referee has found as a fact, that after 
seven years from the time of the original transaction, which was in 
effect a mortgage, the parties mutually agreed that the bank should 
retain the land ''as full payment for the loans," and in pursuance 
of that agreement the bond for reconveyance was surrendered. 

It must be assumed, from the referee's finding, that this subse
quent agreement was made, and the bond surrendered, with the 
intent to vest the estate unconditionally in the grantee of the 
original deed ; that the agreement was voluntary on the part of the 
mortgagor, and was fair, honest, and not procured by fraud or 



Me.] HAMMOND V, STREI<:T RY. 209 

undue influence on the part of the mortgagee. It is of significance, 
too, that from the time of that subsequent agreement in 1894 until 
this proceeding was begun, a period of 13 years, the conduct of the 
parties and those claiming under them has been in accord with that 
new agreement. 

Applying the well established doctrine hereinbefore mentioned to 
the facts as found by the referee and the conclusion necessarily 
follows, we think, that the right of redemption from the deed of 
Mary S. Kenney of March 14, 1887 was extinguished by the sub:.. 
sequent agreement of the parties, and is no longer a subsisting 
right. 

Therefore iu accordance with the provision of the referee's report 
the entry must be, 

Bill dismlssed without costs. 

Fw1tA E. HAMMOND, Administratrix, 

vs. 

LEWISTON, AUGUSTA AND WATERVILLE STREET RAILWAY. 

Kennebec. Opinion December 7, 1909. 

Death. Wrongful Death. Linbility. E.[fect of Statute. Process. Writ. Statute, 
1891, chapter 124. Revised Statutes, chapter 89, sections 9, 10. 

At common law and independent of statute no right of action exists for loss 
of life. 

Revised Statutes, chapter 89, sections 9, 10, giving a right of action for 
wrongful death for the benefit of specified relatives, to be sued on within 
two years, create a single cause of action which vests immediately and 
finally at the time of the death in the statutory beneficiary, and not when 
suit is brought or recovery is had, and hence, on the death of decedent 
without children, the cause of action vested in his widow, and could not 
be transferred to any other beneficiary by her death or failure to sue. 

A writ must show for whose benefit suit is brought. 

VOL. CVI 14 
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On report. Plaintiff nonsuit. 
Action under Revised Statutes, chapter 89, sections 9 and 10, 

relating to the death of a person caused by ''wrongful act, neglect 
or default." The plaintiff's declaration is as follows: 

"In a plea of the case for that the said defendant on the fifteenth 
day of October, 1908, at said Winthrop, was a Street Railway 
Company engaged in operating its passenger cars on its tracks 
through the town of Winthrop, crossing at grade the highway from 
Augusta to Winthrop at a point several hundred feet east of the 
junction of the Baileyville Road, so called, with said Augusta and 
Winthrop highway, and the plaintiff's intestate was then and there, 
in the exercise of due care, driving easterly along said Augusta and 
Winthrop highway and crossing the track of the defendant; yet 
the defendant so carelessly and negligently operated one of its said 
cars that said car struck the said plaintiff's intestate and the carriage 
in which he was driving and ran over him and immediately killed 
him; and the plaintiff avers that the death of said Harold E. 
Martin was caused solely by the wrongful act, neglect or default of 
said defendant, and that said act, neglect of default was such as 
would, if death had not ensued, have entitled said Harold E. 
Martin to maintain an action against said defendant and recover 
damages in respect thereof; and the plaintiff further avers that 
there is living no widow or child of said Harold E. Martin and 
that this action is brought for the benefit of Flora E. Hammond 
aforesaid, who is the only heir-at-law of said Harold E. Martin." 
Writ dated January 30, 1909. 

The defendant demurred and also filed a motion to dismiss and 
also a motion to abate, each of said motions being based on the 
following reasons : 

"1. That on said fifteenth day of October, A. D. 1908, the 
said Harold E. Martin then had a widow living and no child. 

"2. That said widow has since deceased and was not living at 
the date of the writ. 

"3. That said alleged cause of action did not survive for the 
benefit of said Flora E. Hammond." 
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By agreement of the parties the case was reported to the Law 
Court ''to determine whether the action shall stand for trial or 
entry be made 'Plaintiff nonsuit.' " 

The case is stated in the opinion. 
Williamson & Burleigh, for plaintiff. 
Heath & Andrews, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNisH, KING, Brnn, JJ. 

CoRNISH, J. This is an action brought under R. S., ch. 89, sec
tions 9 and 10, by the administratrix of the estate of Harold E. 
Martin for the benefit of herself as his sole heir at law at the date 
of the writ. Plaintiff's intestate was instantaneously killed by 
being struck by a car of the defendant at the date alleged in the 
declaration. He left a widow but no children. Subsequently the 
widow died, no administration then having been taken out upon 
her husband's estate and no suit having been brought for her benefit. 
After the death of the widow, the plaintiff, the sister of said Martin 
and his sole heir at law, was appointed administratrix of his 
estate and began this action. The case comes to the Law Court 
on report and the single question presented is whether on the fore
going facts, this action, if maintainable on the merits, can be main
tained for the benefit of the plaintiff as such sole heir. If it can 
be maintained the action is to stand for trial, if not, the entry of 
plaintiff nonsuit is to be made. 

The language of R. S., ch. 89, secs. H and 10, which is the 
basis of this action, is as follows : 

Sec. 9. ''Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect or default, is 
such as would, if death had not ensued, have entitled the party 
injured to maintain an action and recover damages in respect thereof, 
then, and in every such case, the person who, or the corporation 
which, would have been liable, if death had not ensued, shall be 
liable to an action for damages, notwithstanding the death of the 
person injured, and although the death shall have been caused 
under such circumstances as shall amount to a felony. 
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Sec. 10. ('Every such action shall be brought by and iu the 
names of the personal representatives of such deceased person, and 
the amount recovered in every such action shall be for the exclusive 
benefit of his widow, if no children, and of the children, if no widow, 
and if both, then of her and them equally, and, if neither, of his 
heirs. The jury may give such damages as they shall deem a fair 
and just compensation, not exceeding five thousand dollars, with 
reference to the pecuniary injuries resulting from such death to the 
persons for whose benefit such action is brought, provided, that 
such action shall be commenced within two years after the death of 
such person." 

It is conceded that at common law no remedy by action existed 
for loss of life. The right of action set up by the plaintiff is a 
pure creature of ~tatute and upon the fair construction of that 
statute this action stands or falls. The plaintiff's contention is that 
section 9, creates a new right and therefore should be construed 
strictly, as this court has heretofore interpreted it, limiting its scope 
to cases of immediate death, including cases of both instantaneous 
death and of total unconsciousness following immediately upon the 
accident and continuing until death. Pedi;ins v. Paper Co., 104 
Maine, 109. But the plaintiff further contends that section 10, 
determining in whose name and for whose benefit, the action should 
be brought, should be construed liberally, and that~ applying such 
liberal construction, it may be said to have been the intention of the 
legislature in this secti'on first to vest a right of action in the admin
istrator of the deceased absolutely, and secondly and of less import
ance to provide for the distribution of the damages so recovered. 
In other words the plaintiff's position is that the administrator is 
given a right of action in any event and the beneficiaries should be 
deter?Iined, not as of the date of the death but of the recovery. 
Such a construction cannot be adopted as it strains the language of 
the statute beyond its tensile strength. Sections 9 and 10 are not 
independent acts of the legislature but allied sections of one and the 
same act, passed originally as chap. 124 of the Public Laws of 
1891. One is not to be construed strictly and the other liberally, 
but both are to be construed together and as they create a liability 
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unknown to the common law, their effect is to be limited to cases 
clear]y within the terms of the act. No right of action is to be 
inferred and no remedy is to be given except as specified in the 
statute. ((It is a general principle of construction that where a 
right is given by statute and a remedy provided in the same act, 
the right can be pursued in no other mode." Flatley v. R. R. 
Co., 9 Heisk (Tenn.) 230; Loague v. R. R. Co., 91 Tenn. 458, 
19 s. w. 430. 

The language of the statut~ under consideration is plain and 
unambiguous. Some beneficiary named therein must exist at the 
time of the death of the deceased, otherwise no right of action 
anses. The suit is not for the benefit of the estate and creditors 
have no interest in it. True, such suit is brought in the name of 
the administrator but he is merely the nominal party and acts as 
trustee. The legislature could have given the right directly to the 
widow or children or heirs, had it seen fit to do so, as the legisla
tures of some States have done. But if none of the beneficiaries 
exist at the time of death, no right of action is created. Ea. 
Tenn. R. R. Co. v. Lilly, 90 Tenn. 563, 18 S. W. 243; Cooper 
v. Shore Electric Co., 63 N. J. L. 558, 44 At. 633; Topping v. 

St. Law1·ence, 86 Wis. 526, 57 N. W. 365. 
Under section 10, the party for whose benefit the action is 

brought depends upon the nature of the family that is left, and 
four differe~t conditions are provided for, widow without children, 
children without widow, widow and children, heirs at law. But in 
any event the immediate, absolute and final vesting of the right 
occurs at the time of the decease, not at the time of bringing suit 
or of recovery. The beneficiaries have a right of action then or 
not at all and the facts of each particular case determine which 
beneficiaries have the right. If there is a widow as here, she has 
the sole and exclusive right. It belonged to her immediately upon 
the death of her husband and could not be transferred to any other 
beneficiary either by her death or failure to bring suit. The statute 
provides for several possible claimants but the facts in each case 
determine which of them is the actual and sole claimant. There is 
no life interest in the widow with a remainder over to the heirs at 
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law. One action is granted, not several. When the husband 
died the sister had no cause of action and the death of the widow 
has not given her one. It is well settled that the writ must show 
for whose benefit the action is brought. Oulighan v. Butler, 189 
Mass. 287; Louisville R. R. Co. v. Pitt, 91 Tenn. 86, 18 S. W. 
118. The same was true of an indictment when that was the stat
utory remedy. State v. Grand Trunk Ry. Co., 60 Maine, 145, 
because the judgment mU'-;t follow the writ in the one case and the 
indictment in the other and the amount recovered passes to the 
beneficiary named, the administrator in the one form of procedure 
and the State in the other acting merely as a trustee or conduit. 

Again the cause of action accrues at death by the very terms of 
the statute. The last clause of section 10 makes the two years 
limitation, within which suit can be brought, begin at that time. 
Whoever has a cause of action under this statute has two years 
within which to bring it. Can it be that if a widow is left who 
survives her husband one year and eleven months, the heirs would 
then have a right of action but only one month in which to enforce 
it. The absolute vesting of the right in some beneficiary at the time 
of death is further apparent from the fact that the damages vary 
according to the relationship of the deceased to the beneficiary and 
the dependence of tp.e latter upon the former. ~~The injury for 
which damages can be recovered must be wholly to the beneficiaries 
themselves and it is limited to the pecuniary effect of the death upon 
them." McKay v. Dredging Co., 92 Maine, 454. The pecuniary 
effect of the death of a husband upon his widow and therefore the 
damages recoverable in an action for her benefit would differ materi
ally from the pecuniary effect of his death upon remote heirs at law, 
and from the damages recoverable by them. 

Authorities from other States are helpful only as they are based 
on statutes similar to ours, but the principle of the exclusive right 
in the first taker, is followed under analogous statutes in Woodward 
v. N. W. Ry. Co., 23 Wis. 400; Schmidt v. Menasha fVooden 
Ware Co., 99 Wis. 300, 74 N. W. 797; Loague v. Memphis, 
etc., R. R., 91 Tenn. 458, 19 S. W. 430; Bean v. Louisville 
R. R., 94 Tenn. 388, 29 S. W. 370; Sanders v. Louisville 
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R. R., 111 Fed. 708, in all of which it was held that a pending 
action for the benefit of the widow abated at her death, under the 
statutes of those States governing survival of actions; and in Cooper 
v. Shore Electric Go., 63 N. J. L. 558, 44 At. 633, where it was 
held that such action did not abate but the injury sustained would 
be limited in duration and extent to the lifetime of the beneficiary. 
The question of survival or abatement, however, is not under con
sideration at this time. 

Under the peculiar provisions of Lord Campbell's Act in England 
which, in its general scope, is the foundation of the legislation in the 
various states of this country, the right of action vests at once for 
the benefit of each and all of the persons entitled to receive any part 
of the money recovered and may be maintained so long as any one 
of such persons survives, the amount recovered being apportioned 
among the variom parties ((in such shares as the jury by their ver
dict may direct." Blake v. Midland Ry., 18 Q. B. 543; Wood
ward v. Chicago & N. W. Ry. Go., 23 Wis. 400. In the case 
last cited, which arose under a statute providing that the amount 
recovered should be paid over to the husband or widow, if such 
relative survived, if not, then to lineal descendants, and if none 
then to lineal ancestors, the deceased left a husband and a child. 
The court notes the clear distinction between actions under that 
statute and the statute of Wisconsin which in this respect is similar 
to the statute in Maine as follows : 

((While it is apparent, under the English and New York statutes, 
that the right of action vests at once for the benefit of each and all 
of the persons entitled to receive any part of the money recovered, 
and may be maintained so long as any one of such persons survives, 
it is equally apparent by our statute, that it vests only for the bene
fit of the husband or widow, in case the deceased leaves such sur
viving relative; and if no such relative survives at the time of the 
death, the action may be prosecuted for the benefit of the lineal 
descendants of the deceased ; and in default of these, then for the 
benefit of his or her lineal ancestors. The language of the statute 
is so plain, that there seems to be no room for argument as to its 
meaning. In this case, the deceased, who was a married woman, 
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left a husband, who survived until some time after this action was 
commenced. Upon her death, therefore, the right of action, by the 
statute, vested solely and exclusively for the benefit of her husband. 
He alone was entitled to the amount to be recovered, and could hold 
and dispose of the same at pleasure. The lineal descendants and 
ancestors of the dece::sed had no interest whatever in the action, 
and the damages to be recovered could not be estimated with refer
ence to the pecuniary injury, if any, resulting to them, or any of 
them." 

The statutes of New York and Pennsylvania and some other 
States follow Lord Campbell's act closely in the same respect. In 
some of the States, as in North Dakota and Colorado, the statute 
provides that if the beneficiary first entitled does not exercise the 
right of action within a given time, the next class after due notice 
to the former, may be substituted. J-lcirrshm,r1,n v. No. Pac. Ry. 
Co., 14 N. D. 6H, 103 N. W. 412; 1-Iooper v. Denver R. G. R. 
R., 155 Fed. ~73. This emphasizes the necessity of a positive 
statute in order to effect such substitution. 

Our attention has been called to only one case as sustaining the 
contention of the plaintiff. Morris v. Spa1·tanburg Ry., 70 S. C. 
279, 49 S. E. 854. That case was based upon a statute more 
nearly resembling that of England, New York and Pennsylvania, 
above referred to and suit having been brought for the benefit of 
all the beneficiaries, the court held that the action did not abate 
because of the death of the father, pendente lite, although had he 
survived he would have been the sole beneficiary. It may therefore 
properly be distinguished from the case at bar. 

Further discussion is unnecessary. The construction contended 
for by the plaintiff wrenches too violently the plain language of the 
statute, while that adopted follows its natural and reasonable 
meamng. It is therefore the opinion of the court that this action 
cannot be maintained and according to the stipulation, the entry 
must be, 

Plaintijf nonsuit. 
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FnANCES E. PowEns vs. IDA E. HAMBLETON. 

Cumberland. Opinion December 9, 1909. 

Real Action. Ejectment. Title. Burden of Proof. Mortgages. Mortgagee's 
Right to Enter. Effect of Lease. Harmless Error. Evidence. Mortgage 

for Support. Breach by Mortgagor. Revised Statutes, chapter 106', 
sections 5, 8. 

Under the general issue in an action to recover land, the burden is on plain
tiff to show the title alleged in his writ; defendant being entitled to rebut 
the evidence by showing title in himself or in another, or by merely show
ing that plaintiff has none. 

One must recover land, if at all, upon the strength of his own title, and not 
upon the weakness of the defendant's. 

Under Revised Statutes, chapter 106, sections 5, 8, in an action to recover 
land, proof of both the right of entry at the time snit is brought and of 
such an estate as the plaintiff alleges, is necessary, though defendant 
shows no title. 

By joining in a lease for a term of years, a mortgagee debarred herself of 
the right of .entry upon the premises under a mortgage to secure support, 
during the term of the lease. 

In an action to recover land, an allegation that plaintiff barred her right of 
entry by making a lease, being superfluous in view of the general issue, 
the overruling of a demurrer to it was not prejudicial error. 

The burden of proving a breach of the condition of a mortgage given for 
support on the premises, is on the mortgagee, and unless a breach is 
shown, the mortgagee is not en titled to possession. 

In a suit oy a mortgagee in a mortgage to secure her support in considera
tion of a conveyance of the mortgaged land, to recover possession of the 
land for an alleged breach of the condition, evidence held insufficient to 
show a breach by the defendant. 

On exceptions by plaintiff. Overruled. 

Real action to recover possession of the home farm of the parties 
in Brunswick, and of a certain wood-lot on Great Island in 
Harpswell. Plea, the general issue with brief statement alleging 
that the plaintiff had barred herself from the right of entry into 
and possession of the premises by making and executing a written 
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lease thereof which was still in force. The plaintiff filed a demurrer 
to the brief statement which was overruled and the plaintiff excepted. 
The plaintiff also excepted to the admission of certain evidence 
during the trial and to the order of the presiding Justice directing 
a nonsuit. 

The case is stated in the opinion. 
Clarence E. Sawyer, for plaintiff. 
Ernery G. Wilson, for defendant. 

SITTING: W HITEHousE, SAVAGE, SPEAR, KING, Bmn, JJ. 

WHITEHOUSE, J. This is a real action to recover possession of 
certain parcels of land comprising the home farm of the parties in 
Brunswick, and of a wood-lot situated on Great Island in Harpswell. 

In 1901 the plaintiff conveyed the demanded premises to the 
defendant, her daughter, in consideration of a bond for her support 
secured by a mortgage to the plaintiff of the same property. In 
1906, the plaintiff joined in a written lease.of the homestead farm, 
not including the wood~lot, to George Y. Walker for the term of 
five years at a rental of $150 per year, ''reserving the parlor sleep
ing room and the parlor chamber in the house, with right of access 
to the same." This lease was under seal and was in full force from 
its date to the time of the commencement of this action and to the 
time of the trial, and by virtue of it, Walker, the lessee, was in 
uninterrupted possession of the premises during the same time. 

The defendant pleaded the general issue with a brief statement 
alleging that the plaintiff had barred herself from the right of entry 
into and possession of the premises by -making and executing a 
written lease thereof which w_as still in force. The plaintiff demurred 
to the brief statement contending that it set up matter which should 
have been pleaded in abatement. But the presiding Justice over
ruled the demurrer, subject to the plaintiff's exceptions, and this 
ruling was manifestly correct. Under the general issue in a real 
action the burden is on the plaintiff to show the title he has alleged 
in his writ, and it is obvious that the defendant may rebut the 
plaintiff's evidence by showing title in himself or in another, or by 
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merely showing that the plaintiff has none. It is a familiar rule 
that the plaintiff must recover if at all upon the strength of his own 
title and not upon the weakness of that of the defendant. Chaplin 
v. Barker, 53 Maine, 27 5. Proof of both the right of entry at the 
time of the commencement of the action and of such an estate in the 
premises as the plaintiff has alleged is necessary before he can 
recover although the defendant shows no title in himself. R. S., 
chap. 106, sects. 5 and 8. Stetson v. G,rant, l 02 Maine, 222. 
((One may retain his title to real estate while debarring himself from 
the right of entry and possession." Hurd v. Chase, 100 Maine, 
562. ((And all this is determinable under the general issue." 
Brown v. Webber, 103 Maine, 60. 

In the case at bar the plaintiff was mortgagee of the demanded 
premises and upon proof of a breach of the condition of the mortgage, 
she might have been entitled to judgment for possession of the 
premises, if she had not joined in the execution of the lease to 
Walker for the term of five years. By force of that instrument she 
was clearly debarred from the right of entry and possession of the 
premises, with the exception of the room3 reserved during the term 
of the lease. 

The brief statement was superfluous. It added nothing to the 
general issue and was in no way prejudicial. 

The ruling of the presiding Justice admitting in evidence the lease 
to Walker above described signed by the plaintiff to which the 
defendant's second exception was taken, was also undoubtedly 
correct for the reasons already suggested. 

The parties lived on the home farm and the defendant remained 
single until the spring of 1906 when she married Mr. Hambleton 
who had become proprietor of a hotel in Princeton. Maine, and it was 
then amicably arranged between the parties that they should all go 
to Princeton. Preparatory to this change of residence a written 
agreement under seal was signed by the parties and delivered to 
the plaintiff, on the fourteenth day of February 1906. In that 
agreement after reciting that October 16th, 1901, the defendant 
had given to the plaintiff a bond for her support on the premises in 
Brunswick, it was stipulated that the defendant might rent or lease 



220 POWERS V. HAMBLETON. [106 

the premises and remove therefrom at any time without being 
charged with any violation of the terms of the bond; provided that 
the defendant should support and maintain the plaintiff '' at some 
other suitable and convenient home within the state of Maine." 
Although the plaintiff seeks to give the impression that she was 
over-persuaded by her daughter to go to Princeton, she appears to 
have cheerfully acquiesced in the proposition and admits that she 
told her daughter she had worked hard enough on the farm to go 
to Princeton and retire. She further testifies that as a further con
sideration for signing this '' agreement to go to Princeton," the 
defendant agreed to give her and did give her a ''mortgage of all 
she had on earth." Thereupon, on the 16th of March following, 
the lease of the farm in Brunswick was executed and delivered to 
Mr. Walker and the parties soon after removed to Princeton. 

The plaintiff's third exception is to the ruling of the presiding 
Justice admitting in evidence this agreement of February 14, 1906, 
identified by the plaintiff as the paper which she "signed to go to 
Princeton." 

It is contended that there was no consideration for this agreement, 
releasing the defendants from the obligation to furnish the support 
on the homestead farm in Brunswick. But according to the testi
mony of the plaintiff herself there was ample consideration, both 
good and valuable. At all events there were reasons and considera
tions as above suggested, which were satisfactory to the plaintiff 
and sufficient to induce a cheerful acquiescence on her part in the 
proposition to lease the farm and accompany her daughter and son
in-law in the Princeton enterprise. On the strength of her consent, 
the agreement and lease were executed, possession of the farm 
surrendered to Mr. Walker for five years, and the removal to 
Princeton soon followed. There is no evidence that the plaintiff's 
consent or signature either to the agreement of February 14, or to 
the lease to Walker, was obtained by any fraudulent means. By 
the conduct of the plaintiff in thus joining in the lease and the propo
sition for a change of residence, the defendant was induced to take 
a course of action which she otherwise would not have taken, and 
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the plaintiff is now estopped from taking a different position to the 
detriment of the defendant. The agreement of February 14 was 
clearly admissible in evidence. 

It thus appears that by force of the lease the plaintiff had 
debarred herself of the right of entry upon the homestead for the 
term of five years, and thereupon was not entitled to judgment for 
possession, even if there had been a breach of the defendant's con
tract for her support. But the lease to Walker did not comprise the 
wood-lot situated on Great Island and hence the plaintiff's right to 
the possession of that lot was not affected. by the lease. As to that 
parcel the action could still be maintained by proof of a breach of 
the condition of the mortgage given to her by the defendant to secure 
the bond for support. But the burden of proving a breach of the 
condition of such a mortgage is on the mortgagee, and unless a 
breach is shown, the mortgagee is not entitled to possession. Davis 
v. Poland, 99 Maine, 345. The plaintiff testified as a witness and 
gave a somewhat detailed history of her manner of life from the 
time she left the Brunswick homestead and went to Princeton to the 
time of the trial. Her counsel argues that it has some tendency to 
show a breach of the contract. The defendant did not deem it 
necessary, however, to introduce any evidence in explanation or 
denial of the plaintiff's testimony, but at the conclusion of it moved 
for a nonsuit. This motion was granted by the presiding Justice 
and a nonsuit was ordered. To this order also the plaintiff has 
exceptions. 

When the plaintiff's testimony is carefully examined and consid
ered in connection with all the other evidence, the circumstances and 
situation of the parties and the conduct of the plaintiff from the 
time she conveyed the homestead to her daughter in consideration 
of the bond for her support to the time of the trial, it is the opinion 
of the court that it fails to show a breach of the defendant's con
tract in any substantial particular, and that there is not sufficient 
evidence to support a verdict in favor of the plaintiff on that ground. 
As might have been anticipated she did not e~sily become accus
tomed to the continual din and bustle of hotel life at Princeton. 
Her thoughts continually reverted to the peaceful seclusion and 
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tranquility of her country home, and on the 29th of May, 1906, 
after an absence of two or three months, she returned to Brunswick 
where she has been boarded and maintained at the expense of the 
defendant at "suitable and convenient homes" from the time of her 
return to the time of the trial. There is no evidence that during 
the entire period since her return she has ever complained that she 
did not have a suitable boarding place, and sufficient money from 
the defendant to procure the clothing and other necessities incident 
to the style of life to which she had been accustomed. Under the 
direction of the defendant the entire rental of the homestead has 
been appropriated to the plaintiff~s use and benefit by the tenant 
Mr. Walker, and sums of money frequently sent to her for her 
relief in sickness and her comfort in both sickness and in health. 
In moments of irritation an ungracious remark may sometimes ha"ve 
been made by the defendant during her experience in the Princeton 
hotel, and she may not always have given the soft answer which 
turneth away wrath; but it does not appear that she ever subjected 
the plaintiff to such unkind treatment or was otherwise so unmind
ful of her duty towards the plaintiff as to warrant the conclusion 
that there has been a breach of the conditions of her bond and 
mortgage. 

Exceptions ovm·ruled. 
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WILLIAM F. BEVERAGE vs. INHABITANTS OF ROCKPORT. 

Knox. Opinion December 9, 1909. 

Highways. Injuries. Notice. 
Injuries. Damages. 

Construction. Evidence. New Trial. 
Revised Statutes, chapter 23, section 76. 

Personal 

Revised Statutes, chapter 23, section 76, requiring written notice to town 
officers, of a claim for injuries from a defective highway, specifying the 
injuries and the defect causing them, is designed to give such officers an 
opportunity to examine the place and ascertain the facts while they are 
fresh, determine the defendant's liability, and prepare any defense. 

In view of the limited time within which notices under Revised Statutes, 
chapter 23, section 76, must be served, and the fact that they are often 
necessarily prepared without the aid of a professional draughtsman, their 
construction should not be "strangled by technicalities nor distorted by 
captious criticism," but full effect should be given to their natural and 
obvious meaning. 

Under Revised Statutes, chapter 23, section 76, requiring a written notice 
to town officers of an accident, stating a claim for damages, and specifying 
the nature of the injuries and the nature and location of the defect causing 
them, a notice that plaintiff was injured on a highway leading from one 
specified point to another at a point near a specified point, by being 
thrown from a carriage by contact with a guy wire supporting a derrick, 
that the injury consisted of facial bruises and internal injuries the extent 
of which could not be then ascertained, and that a claim would be made 
against the town, was not insufficient as failing to show that plaintiff was 
injured by a defect in the highway, nor as making no present claim, nor as 
failing to specify the nature and location of the defect, nor as insufficiently 
specifying the injuries. 

A notice to a town under Revised Statutes, chapter 23, section 76, of a claim 
for injuries received on a highway, consisting of "facial bruises and 
internal injuries," was sufficient to authorize recovery for the injuries 
therein alleged, and if the town would defeat recovery for other distinct 
injuries not specified but caused by the same fall, it was bound to object 
to proof of them. 

Evidence in an action against a town for injuries received by driving along a 
highway caused by contact with a guy wire, held to support a verdict for 
plaintiff. 
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A new trial will not be granted for newly discoverecl evidence, which proba
bly would not have changed the result, and vvhich could have been dis
covered before the trial clo8e<l by n8ing reasonable diligence. 

$988 held not excessive damages for facial i11juries, three broken ribs, di8lo
cated shoulder, and hemorrhages, caused by internal injuries attended by 
suffering. 

On motions and exceptions by defendants. Overruled. 
Special action on the case under Revised Statutes, chapter 23, 

section 76, to recover damages for· personal injuries sustained by 
the plaintiff while riding in the evening along a highway in the 
defendant town, and caused by a collision of his wagon with a guy 
wire employed by the defendant town to snilport a certain derrick 
in the highway a,nd which was unguarded by a light or other warn
ing. Plea, the general issue. Verdict for the plaintiff for $988. 
The defendant town excepted to certain rulings made during the 
trial, and filed a general motion for a new trial and also a special 
motion for the same purpose on the ground of newly discovered 
evidence. 

The case is stated in the opinion. 
C. T. Snialley, for plaintiff. 
Artknr S. Litt10field, and G. II. JI: Barrett, for defendants. 

SITTING: WHITEHOUSE, SPEAR, CORNISH, KING, Bum, JJ. 

WHITEHOUSE, J. In this action the plaintiff obtained a verdict 
of $988 for personal injuries received by him on the evening of 
August 18, 1907, while he was traveling along the highway leading 
from Rockport Village to Simonton 's Corner in the town of Rock
port. He claims that the injuries were caused by a collision of his 
wagon with a guy wire employed by the defendant to - support a 
derrick which was in use at that point in the highway but unguarded 
by a light or other warning. 

The plaintiff was required by section 76 of chapter 23, IL S., to 
give the municipal officers a written notice of the accident within 
fourteen days thereafter "stating his claim for damages and specify
ing the nature of his injuries and the nature and location of the 
defect which caused such injury." 
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Forthe purpose of complying with this requirement of the statute, 
the plaintiff caused the following notice to be seasonably given to 
the municipal officers of the defendant town, viz. 

'~Camden, Maine, August 20, ) 907 .. 

''To the Selectmen of the Town of Rockport : 

"You are hereby notified that William F. Beverage of Camden 
was injured on the highway leading from Rockport to Simonton 's 
Corner, on the night of August 18th about nine o'clock at a point 
near the turn on the eastern side of Melvin Bridge so-called. That 
said injury was caused by his being thrown from his carriage by 
contact with a guy wire there used to support a derrick there being 
used in the repair of said bridge. That no suitable light was 
placed on or near said guy wire. That said injury consisted of 
facial bruises and internal injuries, the extent of which cannot be 
ascertained at this time. That a claim for damage will be made 
against said town." 

The defendant's counsel seasonably objected to this notice on the 
ground of its insufficiency and contended that it was defective with 
respect to all of the purposes for which such a notice is required. 
The presiding Justice admitted the notice subject to the objection 
and the case comes to this court on exceptions to this ruling and 
upon a motion to set aside the verdict as against the evidence and 
on account of newly discovered evidence relating to the question of 
damages. As stated by this court in Marcotte v. Lewiston, 94 
Maine, 233, the manifest purpose of this requirement of a fourteen 
days' notice "is to afford opportunity to the town officers to examine 
the place, ascertain from persons having knowledge of the facts, 
while the recollection is fresh, all the attending circumstances, and 
determine as to the liability of the town, and prepare its defense 
if the town decides to defend." In view of the limited time within 
which these notices must be served and the fact that they are often 
necessarily prepared without the aid of a professional draftsman 
their construction should not be "strangled by technicalities nor 
distorted by captious criticism," but full effect should be given to 
their natural and obvious meaning. 

VOL. CVI 15 
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In the case at bar the defendant's first criticism of the notice is 
that it contains no distinct averment that the plaintiff was injured 
by reason of a defect in the highway, and makes no claim for 
damages expressed in the present tense but announces that a claim 
will be made at some time in the future. True, the notice does 
not expressly characterize the alleged obstruction as a defect, but 
it plainly states that the plaintiff was injured on the highway by 
reason of a collision of his team with a derrick guy then in use and 
unguarded. It describes a condition which the jury might find to 
be dangerous and defective. It stated the facts and gave the town 
officers the information required to enable them to perform their 
duty with respect to that feature of the case. The obstruction 
described in the notice was duly alleged to be a defect in the 
plaintiff's declaration, and the jury so found. 

Neither can it reasonably be doubted that the notice would easily 
be understood as a statement of an existing claim. which woul<l be 
subsequently prosecuted if not adjusted. 

It is further objected that the notice fails to specify the nature and 
location of the defect. It states that the plaintiff was injured ~~on 
the ,highway leading from Rockport to Simonton 's Corner 
at a point near the turn on the eastern side of Melvin bridge," and 
that the injury was caused by a collision with the guy wire of a 
derrick there being used in the repair of the bridge. It is true 
that there were two highways either of which might be used in 
traveling from Rockport to Simonton's Corner, but reference to the 
standing derrick definitely fixed the location of the defect, there 
being no other derrick on either road. It distinguished the high
way on which the obstruction was located as clearly as in liignett v. 
Norridgewock, 105 Maine, 189, the large ~~hole in the traveled 
part of the road" distinguished the middle culvert from the north
erly culvert. 

With respect to the nature of the plaintiff's injury, the notice states 
that it "consisted of facial bruises, and internal injuries, the extent of 
which cannot be ascertained at this time." This notice was prepared 
and served the second day after the accident, but in the plaintiff's 
declaration drawn six months later it is alleged that two of his ribs 
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were. broken and his body greatly bruised and injured, and that he 
was injured internally and ''still suffers great pain and frequently 
spits large quantities of blood." In Low v. 'Windham, 75 Maine, 
116, it is said in the opinion, ''Full and exact details of the personal 
injury are not required, and the plaintiff is not precluded from 
recovering for injuries which are not known, and, therefore, can
not be specified at the date of the notice, but which manifest them
selves later. The object of the notice in this respect is not to limit 
the plaintiff's right of recovery, but to give information to the 
town, by a general statement such as it is practicable for the plain
tiff to make at the time, of the nature of the injuries for which he 
claims to recover damages." In Wadleigh v. 1Yit. Vernon, 7 5 
Maine, 79, it was alleged in the notice that the plaintiff was injured 
in his thigh and right lung "and otherwise injured by being violently 
shaken up and jarred in his fall to the ground;" and he was per
mitted to show a specific injury not mentioned in the notice, resulting 
from his being shaken up and jarred in his fall to the ground. In 
Spear v. Westbrook, 104 Maine, 496, the notice was held insuffi
cient for the reason that it failed to specify upon what part of the 
body the bruises were received, or to state in what manner or to 
what extent the bruises affected her; but in the opinion it is observed 
that ''the sufferer can recover damages arising from such injuries as 
are specified in the notice and for the results actually flowing from 
such injuries, although those results may not be anticipated or des
cribed in the notice." 

In the case at bar the notice states that the ''injury consisted of 
facial bruises and internal injuries, the extent of which cannot be 
ascertained at this time." The surgeon who was called between ten 
and twelve o'clock on the night of the injury testifies that he found 
a gash in the plaintiff's chin which penetrated through the lower lip 
and into the gum in the lower jaw; that he found three ribs broken 
and the right shoulder dislocated and severely injured "so that he 
couldn't move or control the movements of his right arm at all." 
He also states that he was suffering from internal hemorrhages, 
which came from the internal organs, but he could not "diagnose the 
injury" and had never satisfactorily done so ; but adds that at the 
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last examination of the plaintiff, two weeks before the trial, he had 
not recovered from the ((indefinite internal injuries but still had 
hemorrhages," nor had he then recovered from the injury to the 
shoulder. 

It thus appears that in addition to the ((facial bruises" and ((inter
nal injuries" specified in the plaintiff's fourteen days' notice, there 
existed two separate and distinct injuries, and sources of suffering 
and damage, namely, the fracture of the ribs and the severe injury 
to the right shoulder. These specific injuries were not the results 
arising from the ((indefinite internal injuries" and should therefore 
have been specified in the notice to authorize the plaintiff to intro
duce evidence to prove them and to entitle him to recover damages 
for them. But the evidence relating to the fracture of the ribs and 
injury to the shoulder was all introduced without objection by the 
defendant's counsel. It is true that objection had been made to the 
admission of the notice ((as not being sufficient to comply with the 
statute as not entitling the plaintiff to recover for the alleged 
injuries." But it has been seen that the notice was sufficient com
pliance with the statute to entitle him to recover for the injuries 
therein alleged, and if the defendant would prevent a recovery ·for 
other distinct injuries not specified but caused by the same fall, it 
was its duty to object to the introduction of evidence to prove 
them. As the notice was admissible for the purpose above stated, 
the defendant's exceptions must be overruled. 

With respect to the motion to set aside the verdict as against 
the evidence, it would serve no useful purpose to analyze and discuss 
the testimony and it is only necessary to state that after a careful 
examination of all the evidence introduced at the trial, it is the 
opinion of the court that there was sufficient evidence to support 
the verdict returned by the jury in favor of the plaintiff. And with 
respect to the motion for a new trial on the ground of newly dis
covered evidence relating to the question of damages, it is sufficient 
to say that in the opinion of the court, by the exercise of reason
able diligence the evidence might have been discovered before the 
close of the trial, but that, if it had been, it probably would not 
have changed the result. In view of the suffering and disability 
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resulting from the plaintiff's injuries and the testimony of the sur
geon respecting the permanency of the injury to the right shoulder 
and the persistent hemorrhages from the injuries to the internal 
organs, the damages awarded by the jury must be considered mod
erate rather than excessive. 

Motions and exceptions overruled. 

MAURICE L. RosEN et al. 

vs. 

GERMAN ALLIANCE INSURANCE COMPANY. 

Penobscot. Opinion December 13, 1909. 

Exceptions. Fire Insurance. Policies. Cancellation. Notice. Waiver. Burden 
of Proof. Evidence. 

On exceptions to a verdict directed for defendant, with stipulation for judg
ment for plaintiffs if the order was erroneous, the test is whether a verdict 
could be sustained by the Law Court on the evi.<lence. 

Under th.e provision of the Maine standard policy of fire insurance entitling 
the insurance company after giving written notice to the insured to cancel 
the policy as to all risks subsequent to the expiration of ten <lays from 
such notice, held that such policy can be cancelled by the insurance com
pany only at the expiration of ten days after such written notice unless 
such notice is waived by the insured. 

The- burden of proof is on the defendant insurance company to show a 
waiver by the insured of the provision of the Maine standard policy 
requiring ten days' written notice before the cancellation of such policy. 

In the case at bar, held that the evidence was not sufficient to show that the 
plaintiffs waived the ten days' written notice of cancellation of their 
policy. 

_\ waiver is a voluntary relinquishment of some known right, benefit, or 
advantage which, except for such waiver, the party would have enjoyed. 
A party cannot be deemed to waive by word or act a right which he does 
not kuow that he possesses. 
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Where the plaintiffs were insured under a Maine standard policy of fire 
insurance, held that the evidence showed that the plaintiffs were ignorant 
of the provision in such policy reg uiring ten days' written notice by the 
insurance company before cancellation of the policy. 

Where an insurance company issued a fire insurance policy of the Maine 
standard form and attempted to cancel the same in violation of the pro
vision therein requiring ten days' written notice of cancellation, and the 
insured were ignorant of such provision, and a loss occurred after such 
attempted cancellation, held that the insured did not waive the ten days' 
written notice of cancellation and that the insurance company was liable 
on the policy. 

On exceptions by plaintiffs. Sustained. 
Assum psit upon a policy of fire insurance issued to the plaintiffs 

by the defendant company. Plea, the general issue, with brief 
statement as follows: rrThat the insurance policy described and 
declared upon in plaintiff's writ Was cancelled and surrendered by 
mutual agreement long before the fire mentioned in said writ and 
causing the loss complained of occurred." 

At the conclusion of the evidence, the presiding Justice ordered 
a verdict for the defendant and the plaintiffs excepted. It was also 
agreed that if the order was erroneous, judgment should be entered 
for the amount claimed. 

The case is stated in the opinion. 
Martin & Cook, for plaintiffs. 
E. 0. Ryder, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, CoRNISH, KING, Brnn, JJ. 

CORNISH, J. This is an action of assumpsit upon a policy of 
insurance issued by the defendant company through its agent 
Charles M. Stewart, May 28, 1908. The policy was never delivered 
to the plaintiffs, neither was any premium paid, but it is not 
claimed by the defendant that these facts affected the validity of the 
contract. The defense is cancellation by agreement, and the facts 
on which the defendant relies to prove such cancellation are these. 
On the afternoon of June 11, or the morning of June 12, 1908, 
the agent received notice from the home office of the company in 
New York to cancel this policy for the reason, as he testifies that 
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the company had all the insurance in that locality which it felt 
justified in carrying. About nine o'clock on the morning of June 
12, the agent notified Mr. Rosen, the senior partner, that the 
company had requested him to cancel the policy immediately and 
informed him that his protection under the policy would terminate 
at noon of that day. Thereupon Rosen said ''What am I going 
to do?" And the agent replied ''You want to get busy and go to 
some other agent, you have got three hours." Rosen then asked 
the agent if he couldn't place the risk in another of his companies, 
but the agent said that he could not, and he would have to go else
where. Thereupon Rosen said "Well Charles you can do better 
than I can. Won't you do it for me? and the agent said "I will 
try if you want me to, I can't say that I can but I can try-- I will 
do it if I can." This is the conversation as given by the agent, 
but Rosen testified that the agent simply said the company- wrote 
him to cancel the policy without stating the time of cancellation, 
and the reason given was the nearness of a paint shop to the 
premises insured, that Rosen then said "I suppose you will put it 
in another company" and the agent replied "I will" and then Rosen 
said "All right." Mr. Stewart at once entered into negotiations 
with another agent and the latter wrote to New York for authority 
to take the risk, and on the same day Mr. Stewart returned the 
Rosen policy to the home office in New York. At four o'clock on 
the morning of June 13, 1908, and before other insurance was pro
cured, the fire occurred. 

At the conclusion of the testimony the presiding Justice ordered -
a verdict for the defendant and the case comes to this court on 
exceptions by plaintiffs with the stipulation that if the order was 
erroneous, judgment is to be entered for the plaintiffs for the amount 
claimed. As the case is presented the test is whether a verdict for 
the plaintiffs could be sustained by this court on the evidence. 
Bank v. Sargent, 85 Maine, 349; Young v. Chandler, 102 Maine, 
251. It is the opinion of the court that such a verdict could be 
sustained. 

It must be conceded at the outset that except by agreement or 
waiver, this policy which was of the Maine Standard Form, could 
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not be cancelled by the company until the expiration of ten days 
·. after written notice to the assured. · The policy so provides: ~'The 

Company also reserves the right after giving written notice to the 
insured to cancel this policy as to all risks subsequent 
to the expiration of ten days from such notice." The obvious pur
pose of this provision is to protect the assured from the possible 
results of immediate cancellation and to allow him· ample time in 
which to procure other insurance. It must be further conceded that 
the parties had a right to cancel the policy at once by mutual agree
ment, that is that the plaintiffs had a right to waive this provision 
if they saw fit to do so, but on this point the burden of proof is on 
the defendant . 

. The evidence in this case does not sustain that burden. A 
waiver is a voluntary relinquishment of some known right, benefit 
or advantage, which except for such waiver, the party would have 
enjoyed. Peabody v. Ma Guire, 79 Maine, 572; Stewart v. 
Leonard, 103 Maine, 128. It follows that there can be no waiver 
in pais without knowledge. A party cannot be deemed to waive 
by word or act a right which he does not know that he possesses. 
Marcoux v. Soc. of St. John Bapt,ist, 91 Maine, 250. The pre
ponderance of the evidence in the case at bar is in favor of the 
plaintiffs' ignorance of the ten days provision before referred to. 
True, Mr. Rosen when called in rebuttal testified that he knew 
about this provision prior to the fire, but the facts that occurred at 
the time show conclusively that in this he must have been mistaken 
and that he knew nothing of it until informed of the fact by 
another agent. Nothing was said by either party in regard to this 
ten days' limit when the conversation was had on ,June 12, in regard 
to the cancellation, but the agent testified that in the afternoon of 
June 13, after the fire, the following conversation took place . 

. ''Mr. Rosen came to my office and said that another insurance 
agent.in Bangor had told him that under the conditions of every 
policy he was entitled to have that policy remain in force for ten 
days to enable him to procure other insurance. I told him I didn't 
so understand it, unless the property was mortgaged. That in read
ing the policies that was the understanding I had al ways hnd of it. 
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I went to the same company's office and got out a blank policy, and 
we read it together there in the office, and I says, ''Well, it may be 
possible that the law intends it to be construed as you say, but I 
didn't realize it up to this time," and he says, ''Nor I either. I 
didn't know I was entitled to it, but another insurance agent has 
told me I was." 

Immediately after this interview the agent wrote the home office 
a foll report of all that had taken place between Rosen and himself 
both before the fire and after, and in the course of the letter says: 
''Mr. Rosen supposed, as he was ignorant of the law in the matter, 
that he had no claim after 12 o'clock yesterday on our company, 
another agent with whom he was discussing the feature this morn
ing told him he was entitled to ten days' notice. Mr. Rosen there
upon called upon me and stated that he was until now unaware that 
the Maine Standard Policy contained a clause giving the assured 
ten days' notice, and if he is legally entitled to reimbursement by 
the German Alliance for loss sustained he shall expect them to meet 
him fairly and pay him." 

On cross examination the agent admitted that up to the time of 
this interview, he himself, although he had been engaged in the 
business for seven years had no knowledge that this ten days' clause 
covered all holders of policies. · The fact is that neither the agent 
was aware of its effect nor the plaintiffs of its existence at the time 
of the attempted cancellation, and all that was said and done at 
that time rested upon the mutual assumption of the right of 
immediate oral cancellation. Why should the plaintiffs relinquish 
this right, if known, and run the possible hazard which within twenty
four hours became an unfortunate fact? They say that the agent 
promised to procure other insurance and that it was at most only 
a conditional cancellation. The agent denies that he ever made an 
absolute promise but only agreed to try to place the risk which ht~ 
did and failed. He denies the conditional cancellation and in his 
letter before referred to virtually negatives the waiver of an absolute 
one. Both parties labored under a misapprehension of the facts. 

Were the issue as made by the defendant that of unconditional 
cancellation the defendant has failed to substantiate it. There is 
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at best a conflict of testimony with the probabilities on the side of 
the plaintiffs. The agent, thinking he had the right, notified 
Rosen of immediate cancellation, and Rosen ignorant of the pro
tecting provision in his policy made no resistance. He passively 
received the notice and asked the agent to procure other insurance. 
It is difficult in this to find that evidence of intent to cancel on the 
part of the plaintiffs which the defendant admits is always necessary. 

To surrender a policy of insurance is to surrender all rights under 
that policy and the right to have ten days' written notice of cancel
lation is one of the most important therein contained. This court 
is reluctant to hold that the assured can be deemed to have inten
tionally waived or surrendered a right of which they were wholly 
ignorant and to thus have deprived themselves of the protection 
which the policy under the command of the legislature has given 
them. 

Exceptions sustained. 
Judgment for plaintfffs for $883.31 

with interest from August 25, 1908. 

JoHN P. SQUIRE & CoMPANY, Appellant, vs. CITY oF PoRTLAND. 

Cumberland. Opinion December 13, 1909. 

Taxation. Assessment. Abatement. Foreign Corporation. Corporate Residence. 
Iifa:tures. Trade Pixtures. Right to Remove. Statute, 1895, chapter 122, sec

tion 3,· Revised Statute.~, 1883, chapter 6, section 93; 1903, chapter 1, 
section 6, paragraph VII; chapter 9, sections 73, 74. 

Revised Statutes, chapter 9, section 74, barring" resident owners'' who do 
not "make and bring in true and perfect lists of their polls and all their 
estates and personalty not by law exempt from taxation," from the right 
to make application to the assessors for an abatement of taxes, applies to 
"resident owners" only, and does not apply to a corporation which is a 
resident of another State, and such corporation may maintain an appeal 
from the refusal of the assessors to abate its taxes because it did not 
furnish a list of its taxable property. 
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The residence of a corporation is in the State of its creation, although it 
may carry on business in another State. 

A cold storage refrigerator installed by the lessee of a building is not taxable 
to the lessee as personalty, where it was so annexed to the building that it 
could not be removed without material injury to the realty, and would 
then be a worthless mass; it being presumed to have been intended to 
become part of the realty, and not a trade fixture. 

Trade fixtures substituted for essential parts of the leased premises, and not 
additions thereto, are not removable and are presumed to be permanent 
additions. 

"Trade fixtures" is a term usually used to describe property which a tenant 
has placed on rented real estate to advance the business for which the 
realty is leased, and may, as against the lessor and those claiming under 
him, .be removed at the end of the tenant's term. 

A fixture can be removed by a tenant only when it will cause no material 
injury to the estate. 

On report. Appeal by plaintiff. Sustained. 
Appeal to the Supreme Judicial Court, Cumberland County, by 

the plaintiff from the decision of the assessors of the city of Port
land refusing to abate a tax for the year 1908, and brought under 
the provisions of Revised Statutes, chapter 9, section 79. A motion 
to dismiss the appeal was filed, and the case was then reported to 
the Law Court on an agreed statement of facts. 

The case is stated in the opinion. 
Chase Eastman, for plaintiff. 
Emery G. Wilson, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brnn, JJ. 

CoRNISH, ,J. This is an appeal from the decision of the assessors 
of the city of Portland refusing to abate a tax levied upon the 
appellant for the year 1908. Under the agreed statement of facts 
two questions are involved, first, whether the appellant can mantain 
this appeal not having furnished to the assessors a list of its taxable 
property. Second, whether the property in question was taxable 
to the appellant on April 1, 1908, as personal property. 

1. The appeal is clearly maintainable. R. S., ch. 9, sec. 73, 
provides that ''before making an assessment, the assessors shall give 
seasonable notice in writing to the_ inhabitants," etc., to make and 
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bring in true and perfect lists of their polls and all their estates real 
and personal, not by law exempt from taxation. Under R. S., 
chap. 1, sec. 6, par. VII, ''the word inhabitant means a person 
having an established residence in a place." R. S., chap. 9, sec. 
7 4, provides that ''if any resident owner, after such notice does not 
bring in such list" he is barred of his right to make application for 
abatement, unless he offers such list with his application and satisfies 
the assessors that he was unable to offer it at the time appointed. 
The only persons barred from making the application for abate
ment are ''resident owners." Prior to 1895 this last section read 
''if any person," etc., but in section 3 of chapter 122 of the Public 
Laws of 189.S it was provided that "any non-resident against whom 
a tax has been assessed shall not be debarred of his right to make 
application to the assessors for an abatement of his taxes nor to 
appeal from their decision according to the provisions of this Act, 
by his failure to bring in a list of his estate to the assessors, but 
in such case no costs shall be allowed to the appellant." In the 
revision of 1903, therefore, the words "any person" in R. S., 1883, 
chap. 6, section 93, were changed to "any resident owner." The 
cases cited by the defendant on this point, Boothhay v; Race, 68 
Maine, 351 (1878) and Orland v. Co. Cornm'rs, 76 Maine, 462 
(1884), were decided prior to this amendment, while in Edwards 
Mfg. Co. v. Farrington, 102 Maine, 140, (1906) it expressly 
appeared that the plaintiff was a Maine corporation and an inhabi
tant of Augusta for taxing purposes, page 143. 

In the case at bar the appellant on the contrary, is a corporation 
organized under the laws of and is a resident of New Jersey, as the 
residence of a corporation is in the State of its creation, although it 
may carry on business in another State. Barde qf Augusta v. Earl, 
13 Pet. 519, 588; Shaw v. Quincy lYEining Co., 145 U. S. 444; 
I--farnmond Be1f Co. v. Best, 91 Maine, 431. 

It follows therefore that the appellant being neither an "inhabi
tant" under section 73, nor a "resident owner" under section 7 4, 
was not obliged to furnish the assessors with a list of its taxable 
property and the objection to the maintenance of the appeal is not 
well taken. 
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2. Was the property in question legally taxable to the appellant 
on April 1, 1908? In the opinion of the court it was not. This 
property which was assessed as personal property is called a refriger
ator ; but from the description given it really consisted of several 
cold storage rooms forming a part of a leased building. If taxable 
at all to the appellant it must be on the ground that it was a trade 
fixture, removable by the tenant during the lease and therefore 
owned by it during that time as personal property. From the 
agreed statement it appears that the appellant has occupied a store 
in Portland since 1901 under a written lease, the terms or conditions 
of which, however, are not given; that a refrigerator or receptacle 
for the storage of meats and . provisions has been constructed by 
the appellant during its occupancy; that ~fsaid refrigerntor is con
structed of wood and occupies the whole width of the building 
aforesaid at one end from wall to wall,. a distance of about twenty
three feet and is in length about thirty feet. It occupies the base
ment and the five floors immediately above the same and is con
structed by sheathing the interior walls of the building with wood, 
and packing between this wood and said interior walls, shavings to 
the thickness of some six or eight inches. A double wall of wood 
similarly packed with shavings constitutes the front of the refriger
ator, extending from side wall to side wall, and extends from the 
basement to the roof of the building, six stories in all. The base
ment of the refrigerator is separated from the story immediately 
above, as is that story from the_ next succeeding story, and so on, 
up to and including the third' story above the basement, by a double 
wooden floor, filled with wood shavings, of some eighteen inches in 
thickness, which floors replace the original floors of the building 
which were torn out by the petitioner_ with the consent of the lessor 
in the construction of the refrigerator. It is admitted that said 
refrigerator could be removed from the said premises only after 
having been taken to pieces." 

Did this constitute a trade fixture or was it a part of the real 
estate at the time of the assessment? 

There is authority for holding that even granting this to be a 
trade fixture, it became a part of the realty when annexed and 
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remained so until actually severed. Ewell on Fixtures, 2nd Ed. 
page 122, states the doctrine in this language: 

"The nature of this right of removal has been explained in two 
ways: by supposing that the chattel nature of the thing is preserved 
after its annexation, or by considering that the thing ceases to be 
a chattel by being affixed to the land, and becomes real property, 
but reducible again to a chattel state by separation from the realty. 
There is some confusion and looseness of expression among the 
authorities on this subject, occasioned probably by the fact that 
in some relations and for some purposes, as in favor of execution 
creditors, or the executors of a tenant, the chattel nature of the 
thing is not lost by its annexation. For many, if not most purposes, 
however, during the continuance of the annexation\ the thing is 
treated as a parcel of the realty ; and though it is in the power of 
the party making the annexation to reduce the thing again to the 
state of goods and chattels by severance, yet until so severed, it 
remains a part of the realty ; and this seems to apply as well to 
trade fixtures as to other fixtures." See also Preston v. Briggs, 
16 Vt. 124; Bliss v. Wltitney, 9 Allen, 114; Stockwell v. Marks, 
17 Maine, 455 ; Davis v. Buffum, 51 Maine, 160 ; Sawyer v. 
Long, 86 Maine, 541. Under these authorities, the assessment 
being laid while the annexation continued it was invalid. 

But the property in the case at bar never constituted a fixture. 
It is undoubtedly true that the rules of law defining fixtures have 
grown less rigid in later years and especially is this true of trade 
fixtures as between lessor and lessee. It is also true that as to such 
fixtures the intention of the party making the annexation is given 
special prominence in applying the rule and that the burden of 
showing the existence of the requisites for a merger is upon the 
party claiming such merger. Hayford v. Wentworth, 97 Maine, 
34 7. The three requisites specified in the case last cited are 
physical· annexation, adaptability or usableness, and intention. 
The first two of these requirements are fully met in the case at bar, 
as the description before given clearly shows. As to the third, the 
intention of the lessee, that must be proved not by the unrevealed 
and secret intention of the party which would be well nigh impossi-
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ble, but by the facts and circumstances including the relations and 
the conduct. It is more a matter of inference than of declaration. 
Were it a question of intention as expressed subsequently, the atti
tude of the appellant in this suit, resisting the claim of a fixture 
and insisting upon the merger would have great force, because it 
would be extremely difficult for the lessee to hereafter sustain such 
a claim in view of the position taken here. But the alteration 
made in this building by the lessee do not possess the elements of a 
trade fixture. ''Trade fixtures" is a term usually used to describe 
property which a tenant has placed on rented real estate to advance 
the business for which the realty is leased and may as against the 
lessor and those claiming under him, be removed at the end of the 
tenants term. Words & Phrases, Vol. 8, page 7042; Ewell on 
Fixtures, page 129. This definition embraces a large variety of 
additions and erections, of which the books are full, as the tempor
rary partition in Hanson v. News Puh. Co., 97 Maine, 99; a 
wash down, syphon water closet in Hayford v. Wentworth, 97 
Maine, 34 7 ; an ice chest, consisting of a large and heavy wooden 
box lined with zinc, in Park v. Baker, 7 Allen, 78; bowling alleys 
nailed to the floor, in Hanrahan v. 0' Reilly, 102 Mass. 201; 
boilers, engines, shafting, etc~, removable without material injury 
to the building, in Bergh v. Herring-Hall-Marv·in Co., 136 Fed. 
368; bakers' ovens and boilers, in Baker v. Mc Clurg, 198 Ill. 
28, 64 N. E. 701; temporary sheathing, partitions and a cold 
storage box, attached by strips and nails to the wall and floor, in 
Ward v. Earl, 86 Ill. App. 635. Hut all these cases differ from 
the case at bar in two essential particulars; first, they involved 
addition and not substitution, and second, the fixtures could be 

. removed without substantial injury to the realty. 
It is a well recognized principle that trade fixtures which are in 

substitution for essential parts of the leased premises and not addi
tions thereto are not removable but are presumed to be permanent 
additions. Cyc. 1066; Ewell on Fixtures, page 146, note-. This 
is but another way of stating that this fact when proved has great 
and possibly controlling weight upon the question of intention. In 



240 SQUIRE & CO, V, PORTLAND, [106 

Felcher v. McMillan, 103 Mich. 494, 61 N. W. 791, the tenant 
removed the pillars, the partitions, sewers and floors in the building 
occupied by him replacing them by others, more expensive but 
better suited to his business ; held that the latter became a part of 
the realty and could not be removed as trade · fixtures. The court 
say: 

~~The lessees chose to remove the pillars, the partitions, the sewers, 
the cement floor, and to replace them by others which they consid
ered better suited to their business. If they chose to replace 
wooden pillars ';ith iron ones, plate-glass fronts and partitions with 
refrigerators and mirrors solidly built in the partition walls, and to 
take up the sewers and floors, and replace them with others better 
and more expensive, the new ones do not thereby become trade 
fixtures, subject to removal by the tenant. The law does not permit 
trnants to remove fixtures which are built into the building and. 
become a part of it." In Bovet v. Ii'olzgrc?ft, 5 Texas, Civ. App. 
141, 23 S. W.1014, a new stairway was substituted for an old one. 
Held . that the former became a part of the realty and irremovable 
by the tenant. See also Ashby v. Ashby, 59 N. J. Eq. 536, 46 
Atl. .528. 

The tenant in the case at bar tore out the original floors in the 
rear thirty feet of the building and replaced them with double 
wooden floors eighteen inches thick filled with wood shavings. 
When completed the new floor simply took the place of the old 
and became a part of the building. They could no more be 
removed by the tenant than the original. 

Another principle equally well settled is that the right of removal 
can only be exercised when it causes no material injury to the 
estate. The value of this principle also is its bearing upon the 
question of intention. But it is a rule universally recognized and 
nowhere more carefully than in the cases first cited where the right 
of reipoval was granted, it being proved that no substantial injury 
would ensue. In Collarnore v. Gillis, 149 Mass~ 578, a baker's 
oven, built of bricks and mortar, and so united with the building 
that the two were inseparable without the destruction of the oven 
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and a substantial injury to the building, was held not to be a 
removable trade fixture. 

~~where the chattel is so annexed that it cannot be removed with
out material injury to the realty it would ordinarily be a necessary 
inference that the intention was not to remove it," says this court 
in Hayford v. Wentworth, 97 Maine, at page 350, supra. That 
necessary inference must be drawn here. The appellant did not 
place any fixture in the building that it intended to remove. A part 
of the structure itself was changed and remodelled. It was for the 
most part a case not of construction but of reconstruction, not of 
addition but of substitution. .Floors were removed and thicker 
floors were substituted. The walls were doubled with a thickness 
of six inches of shavings between, and a similar double wall was 
constructed to separate these several rooms from the rest of the 
building. To remove all this would be to leave the building with 
thirty feet in the rear without floors and open from basement to 
roof. And after removing what was put in, the tenant would have 
not a structure or machine the parts of which could fit into one 
another and be reassembled and set up in some other place, but a 
worthless mass of old lumber, hardware and shavings. The burden 
of proof as to merger is fully sustained here, by the character 
of the changes made, by the fact of substitution, by the material 
injury to the building consequent upon removal, and by the value
less condition of the so-called fixture when removed. The infer
ence is irresistible that the property became a part of the building 
itself and that the appellant is correct in its contention that it had 
no ownership therein. 

Appeal sustained with costs and case remanded to the court at 
nisi prius for the determination of the question of over-valuation in 
accordance with the stipulation of the· parties. 

So ordered. 

VOL, CVI 16 



242 THOMASTON V. GREENBUSH. [106 

INHABITANTS OF THOMASTON vs. INHABITANTS OF GREENBUSH. 

Knox. Opinion December 13, 1909. 

Paupers. SeUlement. Minors. Emancipation. Parent and Child. Married 
Women. Husband and Wife. Statute, 1893, chapter 269. Revised 

Statutes, 1883, chapter 24, section 3; 1903, chapter 27, 
section 1, paragraphfl II, Vf, 3, 4. 

Minor children have the same pauper settlement as their father under Revised 
Statutes, chapter 27, section 1, paragraph II, which provides that "legiti
mate children have the settlement of their father, if be has any in the 
state." 

Emancipated minor children take the pauper settlement which their father 
had at the time of emancipation and this settlement continues until they 
gain a new one for themselves. 

An emancipated minor child cannot gain a pauper settlement in a town 
during minority by having bis home therein for five successive years, as 
under Revised Statutes, chapter 27, section 1, paragraph VI, it is only a 
"person of age" who can acquire such settlement by having bis home in a 
town for the required length of time. 

Emancipation of minors by their father is shown by his abandonment of 
them and bis silent assent to their care and custotly being given to the 
mother on divorce obtained by the mother. 

Supplies furnished minor paupers after emancipation by their father cannot 
be regarded as supplies furnished to him. 

Under Revised Statutes, chapter 27, section 1, paragraph II, it is only when 
the father has no pauper settlement in this State that the children follow 
the settlement of the mother, and if she marries a second time her newly 
acquired settlement then becomes theirs also. 

The statute of 1893, chapter 269 (R. S., chapter 27, sections 3, 4) providing 
that, when one havini:i; a pauper settlement shall live for five years outside 
the state without receiving supplies, be and those deriving their settlement 
from him lose their settlement, does not affect the settlement of minors 
emancipated by their father after deriving a settlement through him. 

A wife's pauper settlement derived from her husband continues until divorce 
or his death, and is not affected by his desertion or abandonment of her. 

A husband may abandon or desert his wife but he cannot emancipate her. 

Portland v. Auburn, 96 Maine, 501, distinguished. 
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On report. Judgment for plaintiffs. 
Action to recover for pauper supplies furnished by the plaintiff 

town to three minor children of one Alden B. Partridge. An agreed 
statement of facts was filed and the case was then reported to the 
Law Court for determination. By leave of court, the Attorney 
General was permitted to appear for the State. 

Joseph E. Moore, for plaintiffs. 
Glwrles A. Bailey, for defendants. 
Warren C. Philbrook, Attorney General, for the State. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, CoRNISH, KING, Brnn, JJ. 

CoRNISH, J. Action of assumpsit for pauper supplies furnished 
three minor children of Alden B. Partridge. From the agreed 

-statement of facts it appears that Partridge, having a pauper settle
ment in Greenbush, moved with his wife and children to Thomaston 
and was living there with his family -in 1899, when, not having 
acquired a pauper settlement in Thomaston, he abandoned his 
family and went to Massachusetts where he has since resided. His 
wife obtained a divorce from him on March 20, 1901, and the care 
and custody of all the children including the three involved here were 
decreed to her and they have ever since remained in her custody 
and control. Shortly after this, Partridge married again in Massa
chusetts and has resided and kept house there with his new family 
ever smce. His divorced wife was also married on May 18, 1901 
to one George A. Stone whose pauper settlement was then and con
tinued to be in Friendship until his death November 11, 1905. The 
town of Thomaston provided pauper supplies for Mrs. Partridge 
and the children, beginning soon after the father left them in 
1899 and continuing to the date of this suit. Friendship paid for 
those furnished the mother, after she became Mrs. Stone, and Green
bush for those furnished the children up to March 21, 1906, when 
they declined to pay longer, claiming that they were released by the 
provisions of R. S., ch. 27, secs. 3 and 4, and that the State should 
reimburse Thomaston after that date. The State did reimburse 
Thomaston until the fall of 1908, when it refused to make further 
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payment, claiming that the desertion of his family by Partridge, 
the divorce proceedings and the decree concerning custody of the 
children had emancipated them, so that they were and still are 
chargeable to Greenbush, the statute referred to being inapplicable. 

This state of facts calls for a construction of so much of R. S., 
ch. 27, sects. 3 and 4 as was added by chap. 269 of the Public 
Laws of 1893, viz: ((Whenever a person having a pauper settle
ment in any town in this state shall hereafter live for five consecu
tive years beyond the limits of this state, without receiving pauper 
supplies from any source within this state, he and those who derive 
their settlement from him lose their settlement in such town." 

Let us consider the situation step by step without regard to this 
statute and ascertain the legal status of the minors in question. 

1. In 1899 when Partridge abandoned his family, his pauper 
settlement was in Greenbush, and these minor children had the 
same settlement under ch. 27, sec. 1, par. 1, which provides that 
"legitimate children have the settlement of their father if he has 
any in the state." 

2. The legal effect of the father's conduct was an emancipation 
of the children in 1899. The general scope of that term has been 
variously defined by this court as ((the destruction of the parental 
and filial relations," Sanford v. Lebanon, 31 Maine, 124; (( the 
voluntary acts of the parent in surrendering the rights and renounc
ing the duties of his position, or, in some way conducting in rela
t_ion thereto in a manner which is inconsistent with any further 
performance of them," J}fonroe v . • Jackson, 55 Maine, 59 ; (( An 
absolute and entire surrender, on the part of the parent, of all right 
to the care and custody of the child, as well as to its earnings, with 
a renunciation of all duties arising from such a position. It leaves 
the child, so far as the parent is concerned, free to act upon its own 
responsibility and in accordance with its own will and pleasure, 
with the same independence as though it were twenty-one years of 
age. Indeed the best test which can be applied is the separation 
and resulting freedom from parental and filial ties and duties, which 
the law ordinarily bestows at the age of majority." Lowell v, 
Newport, 66 Maine, 78. 
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The application of these legal rules to the admitted facts of this 
case leaves no room for doubt that these minors were emancipated 
when the father abandoned them in 1899. The tie that had pre
viously bound parent and children together, so far as pauper settle
ment was concerned, was then absolutely and irretrievably severed. 
After that time they were as completely separated as if by a written 
instrument he had, as it is colloquially called, ttgiven them their 
time," or they had on that day become twenty-one years of age. 
If there were need of proof of his intention additional to that 
shown by his desertion it is to be found in his silent assent to their 
care and custody being given to the mother when she obtained her 
divorce in 1901. The proof of emancipation is ample. Carthage 
v. Canton, 97 Maine, 473. 

3. Being emancipated these minors took at the time of emanci
pation the pauper settlement which their father then had, and that 
was in the town of Greenbush, and this settlement continues until 
they gain a new one for themselves. Lowell v . .Stetson, 66 Maine, 
78; Orneville v. Glenburn, 70 Maine, 353. Supplies furnished 
them after emancipation could not even constructively be held to be 
regarded as supplies furnished the father. Liberty v. Palermo, 
79 Maine, 473. 

4. Nor can they gain a new settlement during minority, because 
an emancipated minor cannot acquire a pauper settlement in a town 
by having his home therein for five successive years. It is only a 
teperson of age" who can acquire such settlement by having his 
home in a town for the required length of time. R. S., ch. 27, 
sec. 1, par. 6 ; Exeter v. Stetson, 89 Maine, 531. 

5. The marriage of the mother in 1901 to Stone whose settle
ment was in Friendship, transferred her settlement to that town but 
had no effect upon the settlement of the children. It is only when 
the father has no settlement in this State, that the children follow 
the settlement of the mother, and if she marries a second time her 
newly acquired settlement then becomes theirs also. R. S., ch. 27, 
sec. 1, par. 2; St. George v. Rockland, 89 Maine, 43; Winslow 
v. Pittsfield, 95 Maine, 53. 
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Independent therefore of the statute of 1893, P. L., ch. 269, 
there can be no doubt that these emancipated minors belonged to 
Greenbush when the supplies in question were furnished. 

6. What effect then does this statute have upon the situation in 
this case? None whatever. It does not change the status of these 
minors in the slightest degree. From a cursory reatling of the words 
"he and those who derive their settlement from him lose their settle
ment in such town," it might be assumed that this covers all who 
in the past have derived their settlement from him. But further 
consideration shows that this is not the true construction. It means 
that those who, at the time he loses his settlement, namely, at the 
end of five years, are so connected with him as to then have a 
derivative settlement from him, lose theirs also. The tie of settle
ment still existing between father and unemancipated minors, his 
loss is their loss. But when that tie has been severed before the five 
years expire, then the loss is his alone, because the emancipated 
children are pursuing an independent course and the expiration of 
the five years cannot revive the relations between parent and child 
nor reunite the tie once broken. The statute was not designed to 
disrupt already acquired settlements in this way. Its purpose is 
apparent. Prior to its enactment, absence from the State interrupted 
but did not destroy a settlement once gained here. ''Settlements 
acquired under existing laws remain until new ones are acquired. 
Former settlements are defeated by the acquisition of new ones." 
R. S., 1883, ch. 24, sec. 3. No residence in another State, however 
long, destroyed an existing settlement in this State and whenever 
such person returned to Maine the old settlement awaited him. 
This sometimes caused hardship as it was difficult to trace the early 
movements of these parties after the lapse of many years. To 
remedy that difficulty, this statute was passed and the five years' 
absence, under the conditions named, now extinguishes the settle
ment of the party and of those still bound to him at the end of 
that time. It means that and nothing more. The statute does 
not speak until the end of five years and when it does speak it has 
no retroactive force to bring a loss of settlement to those who at 
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one time derived their settlement from such party but do so no 
longer. 

To illustrate the application and the non-application of the 
statute. Suppose Partridge had moved to Massachusetts with his 
family, and at the end of five years his family embraced several 
children still minors and still unemancipated. The statute applies 
and was designed to apply to such a case, and the children as well 
as the father would have lost their settlement in Maine. 

On the other hand, suppose that upon leaving his family in 
Maine in 1899 Partridge had entered into a written contract with 
his oldest son giving him his time until of age. That constituted 
emancipation and when emancipated the father's settlement and 
therefore the son's was in Greenbush. Can there be any doubt 
that the loss of the father's settlement five years later because of 
residence in Massachusetts would have no effect upon the son. Or 
suppose that another son attained his majority before the father 
had lived five years in Massachusetts. Can it be questioned that 
the son would take the settlement of his father at that time, which 
was still in Greenbush, and retain it until he gained another for 
himself and that the father's loss at the end of the five years could 
not relate back so as to cover the son ? 

This court has had occasion only once to construe this statute 
and that was in Portland v . .Auburn, 96 Maine, 501, cited by the 
defendant, but that is clearly to be distinguished. 

In that case it was held that a wife abandoned by her husband 
and continuingto live in this State, loses her settlement here in case 
her husband loses his by reason of five years' residence elsewhere. 
There is a wide difference between a deserted wife. and emancipated 
children. A man may desert or abandon his wife but he cannot 
emancipate her. Until divorce or death his settlement is hers, 
and his loss of settlement is hers, because at the time of the loss she 
still derives her settlement from him. The settlement tie is not 
severed and therefore the statute applies to both. 

This decision is in full accord with the rule of construction which 
we adopt. The logical conclusion therefore is that the paupers for 
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whom the supplies were furnished had their legal settlement in the 
defendant town and the entry must be, in accordance with the 

agreement. 
Judgment for plaintiff for $18 .28 with interest 

from the date qf the ·writ, February 23, 1909. 

In Equity. 

J. B. BRowN & SoNs vs. BosToN & MAINE RAILROAD. 

Cumberland. Opinion December 13, 1909. 

Deeds. Reservations. Construction. Railroads. Right of Way Deed. 
Specific Performance. 

A reservation in a deed relates only to the land conveyed. 

A railway right of way deed binding the company to always maintain an 
overhead-street crossing so far as concerned the property conveyed did not 
bind the company to build a bridge over an adjoining right of way of 
another company, though failure to do so defeats the reservation, and 
though the grantee company afterwards obtained control of the other com
pany. 

Specific performance of contracts is a purely equitable remedy, being a sub
stitute for the legal remedy of compensation when it is inadequate or 
impracticable, and lies within sound judicial discretion on consideration of 
the particular surrounding circumstances. 

Specific performance lies only when the matter can be disposed of by an 
order enforceable at once, not lying ordinarily to direct the performance 
of a continuous duty covering several years. 

Specific performance does not lie to enforce a reservation in a railway right 
of way deed where it would not benefit plaintiff, and would put the com
pany at an unnecessary burden and where a decree could not be wholly 
performed at once. 

In equity. On report. Bill dismissed. 

Bill in equity brought by the plaintiff corporation to compel the 
specific performance of an undertaking on the part of the defendant, 



Me.] BROWN & SONS V. BOSTON & MAINE R. R. CO. 249 

created by a reservation in a deed of land, to construct and main
tain an overhead street crossing suitable for foot passengers and 
teams. Heard on bill, answer, replication and evidence before the 
Justice of the first instance. At the conclusion of the evidence, the 
cause was reported to the Law Court for determination. 

The case is stated in the opinion. 
Clifford, Verrill & Clifford, and Philip G. Clifford, for plaintiff. 
Symonds, Snow, Gook & .Hutchinson, for defendant. 

SITTING: WHITEHOUSE, PEABODY, SPEAR, Co1tNISH, KING, Brnn, JJ. 

WHITEHOUSE, J. This is a bill in equity brought by the plain
tiff corporation to compel the specific performance of an undertaking 
on the part of the defendant, created by a reservation in a deed of 
land, to construct and maintain an overhead street crossing suitable 
for foot passengers and teams. The case was reported for the 
determination of the Law Court upon bill, answer and replication, 
and so much of the evidence report~d as is legally admissible. 

John B. Brown of Portland, the plaintiff's predecessor in title, 
was the owner of a tract of land in Portland over which the right 
of way of the Maine Central Railroad was located, and in 1873 he 
conveyed a part of it to the defendant, the Boston and Maine Rail
road, by a deed containing the following reservation, to wit: ''The 
gr an tor reserves to himself, his heirs and assigns, the right to an 
overhead street crossing at such point northerly of the Portland & 

Ogdensburg location as he, his heirs or assigns may designate, suit
able for foot passengers and teams, to be on request constructed 
and always maintained by the grantees, their successors and assigns, 
so far as concerns the property herein conveyed, the obligation to do 
which is imposed upon the said grantees, their successors or assigns, 
by the acceptance of this deed." 

The tract described in this deed is one hundred feet in width and 
is bounded on the east by the westerly line of the location of the 
Maine Central Railroad. But the grantor still retained title to 
the remaining parts of the original tract, one 1 ying on the west side 
of and adjoining the strip conveyed to the defendant by the deed 
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in question, and the other situated on the east side of and adjoining 
the location of the Maine Central Railroad. The plaintiff corpora
tion is successor in title to the two last named tracts of land, and 
to all rights secured by the reservation above quoted from the deed 
to the defendant. Thus it appears that the Maine Central location 
lies between the tract described in the defendant's deed on the west 
side and land owned by the plaintiff on the east side. The situa
tion is approximately shown by the following diagram: 
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After reciting the facts above stated the bill alleges that in 
October, 1908, and at divers other times the plaintiff made a demand 
upon the defendant to construct an overhead street crossing suit
able for passengers and teams, and particularly designated a location 
therefor, and that the defendant refused so to do. The bill further 
alleges that the plaintiff has been greatly damaged by such refusal 
and has no adequate remedy at law, and accordingly prays for a 
decree to compel a specific performance of the defendant's agree
ment according to the terms of the reservation in the deed. 

The defendant's answer raises no question respecting the title to 
the several tracts of land mentioned in the bill, and admits the 
acceptance of the deed of the tract in question with the reservation 
as stated. It also admits that a demand was made by the plaintiff 
upon the defendant for the construction of an overhead street cross
ing, and that a place was designated by the plaintiff for the con
struction of it across the tract of land conveyed to defendant, 
and the tracks of the Boston and Maine railroad. The defendant 
further says that it has at all times been ready and willing to per
form any obligations assumed by virtue of the acceptance of the 
deed in question, but that no street crosses the land of the plaintiff 
or the location and tracks of the Maine Central Railroad, or the 
location and tracks of the defendant at the point designated for 
the overhead crossing by the plaintiff. ~'That an overhead crossing 
at that point over the land of the defendant could not be an over
head street crossing ; that an overhead crossing at that point, if 
constructed, would end in the air above the point where the location 
of the Maine Central Railroad Company adjoins the location of the 
defendant ; that an overhead crossing would not cross the location 
of the Maine Central Railroad Company, and would not be suitable 
for and could not be used by, foot passengers and teams ; that the 
construction and maintenance of such an overhead crossing would 
be impracticable, useless and of no benefit to the plaintiff, and 
would impose upon the defendant, great, useless and uncalled for 
expense and hardship, and become a source of danger to the defend
ant 1rnd its employees; and that the obligation to maintain the 
bridge is continuous." The defendant also denies that the plaintiff 
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has been greatly damaged by the refusal of the defendant to build 
the bridge as set out in the bill, and says that if any damage has 
been sustained, the plaintiff has a clear and adequate remedy at law. 

It appears from the testimony of a civii engineer called by 
the defendant, that an overheal street crossing suitable for foot 
passengers and teams across the strip of land conveyed. to the defend
ant, must be 102½ feet long and 2-3 feet high, and if built 60 feet 
wide in accordance with the resolution of the city council respecting 
new streets, the cost of such a structure would be fairly estimated at 
$18,000. The witness expressed the opinion, however, that a bridge 
30 feet wide would be suitable and sufficient in that place for any 
travel that might be expected to go over it. But with the appropriate 
reduction in the estimate of $18,000, required by this difference in 
width, it is obvious that the expense of such a structure 30 feet in 
width would still be very large. He further states that in his opinion 
such a bridge would not be of any benefit to any one, but only a 
source of annoyance by reason of the fact that it might obstruct 
signals in the yard, and in case of any derailment a. pier would 
naturally aggravate any damage tlfot might happen. 

It is conceded by the plaintiff that an overhead bridge extending 
only across the 100 foot tract conveyed to the defendant and termina
ting in the air 23 feet above the pavement, at the westerly line of 
the Maine Central location, would be a useless structure; but it is 
contended that such a bridge would not be a suitable overhead street 
crossing such as was contemplated bJ the parties and described in 
the reservation in the deed. The plaintiff contends that the defend
ant must be presumed to have had knowledge of the grantor's owner
ship of the tracts of land on both sides of the strip conveyed, and 
that in making the reservation in the deed the parties must have 
contemplated the construction of an overhead crossing which would 
afford communication from one of these tracts of land to the other 
over both the Maine Central and the Boston and Maine locations. It 
is urged that any other construction of the contract would defeat 
the purpose for which the reservation was made. 

This statement of the situation has the merit of plausibility, but the 
soundness of the argument must be tested by reference to the terms 
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of the reservation itself. The "grantor reserves . the 
right to an overhead street crossing . suitable for foot 
passengers and teams, to be upon request constructed, and always 
maintained by the grantees, so far as concerns the property herein 
conveyed." Here in addition to {he general rule that a reservation 
in a deed relates only to the land thereby conveyed, this reservation 
in express terms limits the liability of the defendant to the land 
conveyed by the deed. Assuming that the location of a public 
street was not contemplated by the parties and that this was an 
undertaking on the part of the defendant to erect an overhead cross
ing, as a private way for the benefit of the grantor's lands, the scope 
of the language of the reservation cannot be extended beyond its 
plain and obvious meaning to include an obligation to build a 
bridge across the Maine Central location. It is highly improbable 
that the defendant agreed not only to incur the great expense of 
building a bridge across the land conveyed, but to duplicate the 
expense by continuing the structure 82½ feet further across the 
Maine Central tracks. It is. still more improbable that the defend
ant would make an absolute contract to do this, irrespective of any 
statutes then existing or which might thereafter be enacted, designed 
in the interest of the safety of public travel, to regulate and control 
all such crossings over railroad locations. (See Goding v. Railroad 
Go., 94 Maine, 542.) If the plaintiff's demand upon the defend
ant for a preformance of his contract had been accompanied by 
proof that the right to construct and maintain such a bridge over 
the Maine Central location had been acquired, and that that part 
of the crossing would be built by the plaintiff, or others, to meet 
the defendant's structure at the easterly line of the land conveyed, 
without expense to the defendant, a materially different question 
might have been involved. 

It is true that the defendant subsequently obtained a majority of 
the stock of the Maine Central Railroad Company, and the plain
tiff contends that it thereby acquired the power and came under 
obligation to build the bridge across the Maine Central location. 
But this view cannot be accepted by the court. If the defendant 
had become the owner of the fee of the Maine Central location, that 
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fact would not change the language of the contract or create an 
obligation which did not previously exist. In such a case the rights 
of minority stockholders wou~d be under the protection of the law. 
As the case is presented therefore, it does not satisfactorily appear 
that the reservation in the deed required the defendant to do 
more than build and maintain the bridge across the land thereby 
conveyed. 

The relief afforded by a bill for specific performance of contracts 
is purely equitable and is given as a substitute for the legal remedy 
of compensation whenever the remedy at law is inadequate or 
impracticable ; and the granting of the equitable remedy is uni
formly deemed a matter of sound judicial discretion, controlled by 
established principles of equity and exercised upon a consideration 
of all the circumstances of each particular case. 6 Pomeroy's Eq. 
Remedies 11, sects. 744, 762; Rogers v. Saunders, 16 Maine, 
92 ; Snell v. Mitchell, 65 Maine, 48 ; Telegraphone Gorp. v. 
Canadian Tel. Go., 103 Maine, 444; Curran v. Holyoke Water 
P. Go., 116 Mass. 90; Washington Irr. Go. v. Krutz, 119 Fed. 
279; Stoughton v. La Gampagnie, 113 Fed. 21 ; ·Willard v. 
Tayloe, 8 Wall. 557. In the last named case the court said : 

"No positive rule ca:n be laid down by which the action of the 
court can be determined in all cases. In general it may be. said 
that the specific relief will be granted when it is apparent from a 
view of all the circumstances of the particular case that it will 

subserve the ends of justice ; and that it will be withheld when from 
a like view it appears that it will produce hardship or injustice to 
either of the parties. It is not sufficient, as shown by the cases 
cited, to call forth the equitable interposition of the court, that the 
legal obligation under the contract to do the specific thing desired 
may be perfect. It must also appear that the specific enforcement 
will work no hardship or injustice." 

In Pomeroy's Eq. Rem., sect. 796, it is said: ''Specific perform
ance not being an absolute right the fact that enforcement would. 
be of little or no benefit to the complainant, and a burden upon 
the defendant, is sufficient to constitute performance oppressive and 
it will not be given." See also Conger v. N. Y. W. S. & B. R.R., 
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120 N. Y. 29. Nor should the contract be such that its specific 
performance would be nugatory and useless. 4 Porn. Eq. Jur., 
sect. 1805. ((It is an established principle·of courts of equity never 
to enforce the specific performance of any agreement where it would 
be a vain and imperfect act, or where a specific performance is from 
the very nature and character of the agreement impracticable and 
inequitable to be enforced." Tobey v. The County of Bristol, 
3 Story, 824; Dunforth v. Pkiladelpliia R. R., 30 N. J. Eq. 12. 
In Murdjeldt v. N. Y. W. S. & B11:ff'alo Ry., 102 N. Y. 703, 
the facts were analogous to those in the case at bar. There the 
plaintiff sought to enforce the specific performa11ce of a reservation 
in a deed in which the defendant agreed to construct and maintain 
a passageway under its railway. In the opinion the court say: 
((If the under-crossing should be constructed as stipulated in the 
covenant, it would partly fill with water at the influx of the river 
tide, and besides that no practical connection would be made with 
such under-crossing for the use of the plain tiff by reason of the 
precipitous character of the high embankment on the west. 

((The equities here do not demand the interposition of the court. 
No available crossing can be made in compliance with the covenant, 
and even if the defendant should be required to construct the under
passage it would only lead to a narrow strip of unproductive land, 
which can be reached much better further north where the railroad 
is built on the natural grade, and the plaintiffs have reserved the 
right to cross the railway when constructed to and from the same 
strip of land. 

((These and the facts that the under-passage would be subject to 
the inflowing tide seem quite sufficient to justify the court in refusing 
to compel the defendant to expend a large amount of money, with
out any practical utility to the plaintiffs." 

There is still another rule respecting this remedy, uniformly recog
nized by courts of equity, that is also applicable to the facts in the 
case at bar. It has not been overlooked that by the terms of the 
reservation the overhead street crossing was not only to be con
structed but ('always" maintained by the defendant. In Beach 
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Mod. Eq. Jr., sect. 576, the author says: ffThe court will decree 
specific performance only when it can dispose of the matter by an 
order capable of being enforced at once. It will not direct the 
performance of a continuous duty extending over a number of years." 
This question appears to have been carefully examined in Ross v. 
Union Pac~fic Ry. Co., 1 Woolw. 26, in which the authorities prior 
to that time are fully considered, and it was there decided that the 
court could not enter upon the duty of compelling one party to build 
a railroad and the other party to pay for it according to contract. 
This case was cited with approval in Texas Ry. v. Marshall, 136 
U. S. 406, in which latter case it is said in the opinion: fflf the 
court has rendered a decree restoring all the offices and machinery 
and appurtenances of the road which have been removed from 
Marshall to other places, it must necessarily superintend the execu
tion of this decree. It must be making constant inquiry as to 
whether every one of the subjects of the contract which have been 
removed has been restored. It must consider whether this has been 
done perfectly in good faith, or only in an evasive manner. It 
must ,be liable to perpetual calls in the future for like enforcement 
of the contract, and it assumes, in this way, an endless duty, 
inappropriate to the functions of the court, which is as ill calculated 
to do this as it is to supervise and enforce a contract for building a 
house or building a railroad, both of which have in this country 
been declared to be outside of its proper functions, and not within 
its powers of specific performance." 

See also Blackett v. Bates, 1 Chancery App. Cases, 117; Powell 
Di~ffryn Stearn Coal Co. v. Taff Vale Ry. Co., 9 Law Rep. 
Chancery Appeal Cases, 334. 

In the case at bar it is manifest that performance of the contract 
according to the terms of the reservation would not be beneficial to 
the plaintiff, but would prove imperfect and nugatory ; that it would 
impose an unnecessary expense and burden upon the defendant; 
and that since the bridge must be maintained forever, no decree 
could be made which could be wholly performed at once, but must 
be for the performance by the defendant of the perpetual duty of 
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maintaining the bridge and necessarily involve the frequent inter
position of the court to consider the new conditions that might arise 
during the progress of time. 

It is therefore the opinion of the court that a decree of specific 
performance would be unequitable and ought not to be granted, 
and th~t the certificate must accordingly be, 

Bill dismissed with costs. 

In Equity. 

HERBERT SMITH vs. s. BENTON EMERY. 

York. Opinion December 13, 1909. 

Account. Accounting. Equity. Laches. 

An equity suit brought in 1907 to compel defendant to account as ah equi
table mortgagee under a deed from decedent recorded in 1897 was barred 
by laches, where defendant's bond for a reconveyance, under which com
plainant claims, was assigned in 1900 to one who assigned to complaiirnnt 
in 1907, shortly after decedent's death, and delay in suing was not excused. 

One seeking equity must do equity, by proceeding seasonably, while his 
adversary has fair opportunity and means to defend. He cannot purposely 
wait until death or other cause of probable event has removed that oppor
tunity. 

In equity. On report. Bill dismissed. 
Bill in equity for an accounting against the defendant whom he 

claimed to be the equitable mortgagee of one Leonard Smith, 
deceased, to whose rights he succeeded by assignment. Reported 
to the Law Court for determination. The facts, as stated by Mr. 
Justice Brnn who prepared the opinion are as follows : 

This bill in equity is brought for the redemption of sundry parceJs 
of. land from a conveyance alleged by complainant to be an equi
table mortgage. The case is before us on report for determination 
upon bill, answer and proofs. 
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In the month of November, 1897 one Leonard Smith was the 
owner in possession of a homestead, a wood lot and one-fifth in 
common and undivided of a lot and store in Sanford and a wood 
lot and farm in Shapleigh. The homestead was subject to mort
gages to defendant to secure the payment of notes for $1000 and 
$380, executed February 26, 1895, and March 8, 1897 respect
ively. The store and lot were subject to a mortgage to defendant, 
to secure payment of a note of $380 executed July 15, ] 897 and all 
the parcels were under mortgage to one Nason, dated Septem her 
10, 1896 to secure payment of a note for $900. The interest upon 
all these notes was evidently in arrears. Several judgments had been 
rendered against Smith which remained unsatisfied and he was liable 
upon sundry simple contracts. He waR financially embarrassed and 
applied to defendant early in November for a further loan to be 
secured by mortgage upon all the parcels of real estate. The 
defendant testifies, without contradiction, that he declined to make 
a loan upon mortgage or to make any further loan upon any 
mortgage security plaintiff could offer. November 20, 1897, Smith 
executed and delivered to defendant a warranty deed of the five 
parcels of land and received from defendant his check for $553.43 
and his bond in the penal sum of $3,000. The bond recites the 
agreement of defendant to convey to complainant the parcels of 

• land conveyed to defendant by deed of even date and the agreement 
of Smith to pay the defendant the sum of $3000, in two years with 
interest semi-annually and is conditioned that, after payment of 
said sum and interest at or before the time due, and all taxes and 
expenses incurred by the obligor and at request of Smith, his heirs, 
et_c., the obligor shall convey the real estate with good title to the 
obligee, his heirs, etc. The bond further provides that the obligee 
shall have possession of the "premises until he shall have failed to 
perform the conditions of this. bond." There is evidence tending 
to show that the value of the property conveyed was from four to 
six or seven thousand dollars. . The check was at once applied to 
the satisfaction of executions in favor of one S. Pendexter and of 
one Nason for $236.95 and $215.01 respectively and in payment 
of the claim of one Crediford. The deed was recorded November 
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27, 1897 and the bond October 19, 1906. December 6, 1897, 
defendant procured the assignment to himself of the Nason mort
gage for the sum of $941. None of the mortgages above men
tioned given by Smith earlier than November 20, 1897, appear to 
have been discharged of record and all of them, the notes secured 
thereby and the two executions uncancelled were produced and 
offered in evidence by defendant. Smith never offered nor made 
payment of $3000 and interes~ to defendant or any part thereof and 
died June 10, 1907. During his lifetime he remained in possession 
of the homestead and defendant is not shown to have exercised 
any dominion over the other parcels except that he received from 
the agent of the cotenants Smith's proportion of the net rents of 
the store for two years ending July l, 1904, $36.27 and $38.20 
respectively, and upon the destruction of the store by fire in April, 
1905, he received from the agent one-fifth of the insurance-$396. 
Defendant states that the amounts received by him as rents he gave 
to Smith as a present. During the last year of his life Smith was 
sick and in need and distress and his wants were supplied by 
defendant, who, at his decease, provided for his burial. 

Since the decease of Leonard Smith, defendant has repaired the 
homestead at an expense of some $400 or $500. Complainant 
urges that, in the event an accounting be ordered, the sums 
expended for the benefit of deceased and repairs by defendant can- • 
not be allowed to him. 

In January or .February, 1899, A, an attorney at law, recovered 
in behalf of clients sundry judgments against Leonard Smith upon 
which he subsequently cited him to disclose. The disclosure pro
ceedings were extended over a period of nearly a year and on 
August 7, 1900, deceased assigned his interest in the bond to A 
for the benefit of the judgment creditors. After the decease of 
Leonard Smith, July L5, 1907, A assigned without consideration 
the bond to complainant, the brother of deceased, the agent who 
collected the rents of the store and the insurance thereon and who, 
for many years has resided directly opposite the homestead. 

j une 26, 1907, complainant made written demand on defendant 
for an accounting. 
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George W. Hanson, for plaintiff. 
Cleaves, Waterhouse & Enwry, for defendant. 

SITTING: EMEltY, C. J., WHITEHOUSE, SPEAR, CORNISH, KING, 

Bmn, ,JJ. 

Brnn, J. Complainant brings his bill of complaint for an 
accounting against defendant whom he claims to be the equitable 
mortgagee of Leonard Smith, deceased, to whose rights he has 
succeeded by assignment. The defendant denies the existence of a 
mortgage and claims that the transaction between himself and 
deceased was a conditional sale. The cause is reported to this 
court for the determination of all questions involved upon such of 
the evidence as is legally admissible. 

A discussion of the evidence bearing upon the issue of mortgage 
or conditional sale will not be profitable, but it may be stated that 
upon all the evidence adduced this court would hesitate to declare 
that the complainant has shown that it was the intention of the 
original parties to the transaction to secure the payment of a debt. 

The deed of deceased and the bond of defendant were made on 
the twentieth day of November, 1897, and -tJ-ie deed was recorded 
one week later. Sometime in the year 1899, A, an attorney at law, 
holding sundry executions against deceased, cited him to make the 
statutory disclosur~ of his affairs and proceedings under the citation 
were not closed until nearly a year later. At no time subsequent, 
however, did A make any attempt to satisfy his executions, by 
recourse to the real estate described in the bond and deed. On the 
seventh day of August, 1900, A took an assign~ent of the bond 
but, during the lifetime of deceased, neither made demand upon 
nor commenced proceedings against defendant for an accounting. 
On the nineteenth day of October, 190(3, some months after deceased 
was seized with his last sickness, the bond ( with the assignment) 
was first recorded. 

The death of deceased occurred on the tenth day of June, 1907. 
Action thereafter is more rapid. Two weeks later, the complainant, 
alleging himself assignee of the bond, makes demand in writing 
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upon defendant for an accounting. The assignment from A to 
complainant bears_ the date of July 15, 1907, and the bill of com
plaint is sworn to the eighth day of October, 1907. It alleges no 
circumstances in explanation of the delay in the commencement of 
proceedings and none of a valid character appears in evidence. 
(See Marsh v. Whitrnore, 21 Wall. 178 at page 185.) 

Under all the circumstances of this case, we think the complainant 
is barred by the laches of his assignor. Seeking equity, the com
plainant "must do equity; must proceed seasonably while the other 
party has fair opportunity and means to defend. He cannot 
purposely wait until death or other cause of probable event has 
removed that opportunity. If it appears that by unnecessary delay 
he has placed the other party at a substantial disadvantage, the 
court will dismiss his suit:" Clark v. Cliase, 101 Maine, 270, 
274-275 and cases cited. 0' Brien v. Wheelock, 184 U. S. 450, 
493; See also Lindsey v. Fabens, 189 Mass. 329, 331; Doane 
v. Preston, 183 Mass. 569, 572. 

The defendant in this case was as much entitled to the testimony 
of Leonard Smith as a defendant sued in a representative capacity : 
Frost v. Walls, 93 Maine, 405. That proceedings were delayed 
until his decease is a. significant fact which cannot be overlooked 
under the circumstances of the case: Alden v. Goddard, 73 Maine, 
345, 351. 

Bill disrnissed with costs. 
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HARRY R. WYMAN vs. AMERICAN SHOE FINDING COMPANY. 

Somerset. Opinion December 13, 1909. 

Jn,qtructions. Review. Presumptions. Amendments. 

Where the instructions given are not reported for review, they are presumed 
to have been proper. 

To sustain a verdict for injury to an employee through a gin pole falling, the 
case may be considered as if the declaration had been amended to conform • 
to evidence admitted without objection that be did not know that the pole 
was not set in the ground far enough to stand without guys, and evidence 
tending to show his superintendent's negligence in causing one of the 
lines supporting the pole to be loosened, thus exposing plaintiff to a new 
or increased danger which be either did not know, or knowing, appreciate. 

On motion by defendant. Overruled. 
Action on the case to recover damages for personal injuries sus

tained by the plaintiff and caused by the alleged negligence of the 
defendant. Plea, the general issue. Verdict for plaintiff for $2200. 
The defendant then filed a general motion for a new trial. 

The case is stated in the opinion. 
Forrest Goodwin, for plaintiff. i 

William T. Haines, and John E. Nelson, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CORNISH, KING, BIRD, JJ. 

BIRD, J. The plaintiff seeks to recover damages for injuries sus
tained by him while employed as he alleges by defendant corpo
ration in securing in position a mast or ''gin" pole erected by 
defendant. The verdict was for plaintiff and defendant filed a 
general motion for new trial. 

The charge of the presiding Justice is not reported. It is to be 
assumed, therefore, that proper instructions were given. 

Defendant urges that the plaintiff was a mere volunteer but upon 
the evidence we see no ~eason to disturb the verdict on that ground. 

On the day preceding the accident the defendant had erected a 
mast or "gin" pole, stepping it into a hole, about two feet deep, in 
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the frozen ground and holding it in position by means of three guys 
or lines which were securely att~ched to proper anchorages. The 
guys, for convenience, may be referred to as northerly, easterly and 
southerly. The anchorages were located respectively in separate 
thirds of the circumference of the circle of which the bottom of the 
pole was the center. The pole was thus stable if the guys did not 
break or slip. The tackle and fall by which the pole was raised 
were left in position and the fall was drawn taut and secured at a 
point northwesterly of the mast. 

On the morning of the accident, after the three guys had been 
• made taut, the plaintiff, who had an experience of several years 
in the erection and climbing of poles for electrical purposes, was 
directed by the superintendent of defendant to climb the mast and 
substitute for one of the guys another of greater size. This he did, 
but the evidence is contradictory as to whether this guy was placed 
over or under the other two guys. He then again ascended the 
mast and, the fall having been unloosed, carried the block which 
had been left attached to the mast the night before, some distance 
upwards and there secured it to the mast. Upon the evidence, the 
jury would be warranted in finding that the other -end of the tackle 
and fall was not again made fast to the anchorage. Attention 
was then called to the fact that the pin ordinarily put through the 
top of a ''gin" pole to keep the guys from slipping was not in place. 
Plaintiff states that he thereupon ascended the mast with a pin, but 
could find no hole in which to place it and dropped it to the 
ground. Defendant produced evidence tending to prove that 
plaintiff refused to take the pin when offered him, saying that it 
was unnecessary. Plaintiff again ascended the pole with a light 
hand line with which to draw up a line to be attached to the top 
of the mast as a fourth guy which it was intended to anchor at a 
point westerly or northwesterly of the mast. While engaged in 
this work, and before the guy was made fast at the lower end, the 
mast toppled and fell and severe injuries to plaintiff resulted. 

It is difficult, at first at least, to understand how the accident 
could have happened. The plaintiff himself is unable to explain it. 
We think, however, upon the evidence that when the fall was cast 
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off from its anchorage it allowed the mast to settle towards the east 
or southeast and partially removed the strain upon the other guys 
and allowed them to become somewhat slack thus permitting the 
southerly guy, which was lowest on the mast, to slip and as the 
mast swung the breaking of the northerly guy, from contact with 
some object, permitted the mast to fall to the ground. 

In the first count of the declaration, the negligence of defendant 
is stated to consist in not having the guy line from the top of 
the mast to the corner of the factory fastened and in not planting 
the mast in the ground to a greater depth than two or three feet, 
of which plaintiff is declared to have been ignorant. 

We cannot conceive how plaintiff could have failed to know if 
one of the three guy lines was unfastened nor is there any evidence 
to sustain his contention it was unfastened. It is clear that a ttgin" 
pole, or derrick without boom, is not buried in the ground to any 
considerable depth and that to so bury it as to render it stable with
out guys would render it useless for the purpose for which it is 
designed. 

In the second count of the declaration failing to secure the guys 
from slipping upon the mast and to properly plant the mast in the 
ground is the negligence complained of, but plaintiff upon his own 
testimony knew that no provision was made for keeping the guys 
from slipping and must have known and appreciated the danger of 
such condition and, therefore, assumed the risk. 

Strictly therefore under neither count of the declaration is there 
evidence upon which the verdict can be sustained : See Patton v. 
T. & P. Ry. Co., 179 U.S. 658, 663. But the plaintiff testified 
without objection that he was not aware that the mast was not set 
in the ground to such depth as to remain erect without guys and 
claimed that defendant was wanting in due care in not so informing 
him ( Welch v. Bath J:ron Works, 98 Maine, 36, 367). So too 
upon evidence, admitted without objection, the jury may have 
properly found that defendant's supt;rintendent whom the jury 
might likewise upon the evidence have found to be a vice principal 
Donnelly v. Granite Co., 90 Maine, 110, 116) in directing or 

• 
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permitting the loosing of the fall, thereby exposed plaintiff to a new 
and greater danger from the increased liability of the guys to slip 
which he did not know, or, knowing, did not appreciate. It is true 
that the declaration contains no allegations to which the evidence 
or such findings can be referred but, had plaintiff asked to amend, 
his motion would undoubtedly have been granted by the trial court 
(Babb v. Paper Co., 9~ Maine, 298, 302; Anderson v. Wetter, 
103 Maine, 257) and we are of opinion that under the circumstances 
we may consider the case as if the amendment had been actually 
made ( Cowan v. Bucksport, 98 Maine, 305, 308) and must over
rule the motion for new trial. 

Motion overruled. 

HENRY J. CoNLEY, Assignee, vs. DAVID F. MuRDOCK. 

Cumberland.· Opinion December 13, 1909. 

Insolvency. Assignment. Rights of Assignee. Intoxicating Liquors. Chattel 
Mortgages. Replacing Stock. Preferences. Estoppel. Instructions. 

In the absence of fraud an assignee in insolvency takes only the property 
rights and interests of the debtor. 

An instruction that an assignee in insolvency took the assignor's rights and 
disabilities was not prejudicial error for ignoring the question of fraud 
where there was no evidence of fraud. 

A mortgage of an entire stock of drugs is not unlawful as to the mortgagee 
because the stock included intoxicating liquors if he did not know thereof. 

The assignee of an insolvent mortgagor of a stock of drugs is estopped to 
attack the transaction as unlawful because the stock included intoxicating 
liquors, where the mortgagee relied on the mortgagor's ·statement that 
there were no such liquors in the stock. 

Under the rule that the law will leave the parties to an illegal contract where 
it finds them, the assignee of an insolvent chattel mortgagor cannot 
recover the property on the ground that it was an unlawful transaction if 
it was unlawful as to both parties. • 
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Under a chattel mortgage of a stock of goods permitti~g the mortgagors to 
make retail sales and buy for cash other goods to replace those sold, the 
mortgagors could remain in possession, and make sales in the ordinary 
course of business, on condition that the proceeds should be used to replace 
the goods, so as to prevent impairment of the mortgagee's security, but 
an unpaid for folding couch, carpet, movable office, and clothes-press 
bought on credit, and placed in the store after the mortgage and not 
bought to replace mortgaged stock, are not covered by the mortgage. 

Under a chattel mortgage of a stock of goods permitting the mortgagors to 
make retail sales and buy for cash other goods to replace those sold, neither 
the mortgagors nor their assignee in insolvency could recover against the 
mortgagee on the theory that they have not used the proceeds to purchase 
new goods, but bought new goods on credit so that they would not be 
subject to the mortgage. 

The taking of possession of a stock of goods by the mortgagee thereof under 
a mortgage given before the mortgagor's insolvency was not the acceptance 
of a voidable preference. 

On motion and exceptions by plaintiff. Motion sustained. 
Exceptions overruled. 

Action of trover brought in the Superior Court, Cumberland 
County, by the plaintiff as assignee in insolvency of Charles F. 
Landers, an insolvent debtor, to recover the value of a certain 
stock of druggist's goods, fixtures and furniture claimed by the 
assignee to belong to the insolvent estate. Plea, the general issue. 
Verdict for defendant. Plaintiff excepted to several rulings during 
the trial and also filed a general motion for a new trial. 

The case is stated in the opinion. · 
Henry J. Conley, and Pea.body & Peabody, for plaintiff. 
M. P. Frank, and C. E. Gurney, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brnn, JJ. 

WHITEHOUSE, J. This was an action of trover brought by the 
plaintiff as assignee in insolvency of Charles F. Landers, an insol
vent debtor, to recover the value of a certain stock of druggist's 
goods, fixtures and furniture claimed by the assignee to belong to 
the insolvent estate. The contention of the defendant was that the 
goods were included in the terms of a certain mortgage given to the 
defendant by Landers and Babbage, co-partners, in March, 1895, 
more than two years prior to the insolvency and that the defendant 
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took possession of the goods by virtue of the mortgage, and with 
the consent of the mortgagor on t&e 9th day of August, 1897, 
on the day of the petition in insolvency but before the petition 
was drawn, and subsequently perfected his title by foreclosure. 
Babbage disposed of his interest to Landers and withdrew from 
the partnership several months prior to the defendant's taking 
possession of the goods. 

The plaintiff's contentions were, first, that the stock of goods 
covered by the mortgage in question to the defendant included a 
quantity of intoxicating liquors and that the mortgage sale was 
therefore made in violation of the statutes of Maine, illegal and 
void and that the act of the insolvent in delivering the goods to 
the defendant, as well as the act of the defendant in taking posses
sion of them, a few hours before the filing of the petition in insol
vency was in fact a transfer of the property prohibited by law as a 
preference, and consequently that the goods described in the writ 
were not legally or equitably included within the terms of the 
mortgage. 

As described in the mortgage the goods consisted of the entire 
stock in· trade and of the fixtures, furniture, screens, screen doors, 
and all other goods and chattels contained in the store therein 
designated. The mortgage contained the following proviso: ~~It 
shall and may be lawful for the said Landers and Babbage to con
tinue in possession of all and singular, the aforesaid goods and 
chattels and make sales of the same at retail in the usual course of 
business and with the proceeds of such sales to buy for cash other 
goods and chattels which shall stand for and in the place of the 
goods and chattels so sold and to be covered by thi·s mortgage." 
The plaintiffs contended and there was evidence tending to show 
that the mortgagors after the date of the mortgage from time to 
time made additions to the stock in trade by the purchase of drug
gists' goods on credit which have never been paid for, and also by 
the purchase from time to time of fixtures, furniture and other_ 
chattels not of the nature of stock in trade and not paid for which 
though placed in the store, the plaintiff claims were not subject to 
the terms or lien of the mortgage. 
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The verdict was for the defendant and the case comes to this 
court 011 the plaintiff's exceptions to the rulings and instructions of 
the presiding Judge and to his refusal to give certain requested 
instructions ; and also upon· a mo;tion to set aside the verdict as 
against the evidence. 

In the absence of fraud, the plaintiff as assignee in insolvency 
took only the property rights and interests of th~ insolvent debtor. 
There was no evidence of fraud, actual or constructive on the part 
of the defendant and the instruction of the presiding Judge that 
''whatever rights Mr. Landers had, his assignee and representative 
had and whatever disabilities Mr. Landers was under by reason of 
an illegal contract or otherwise, the plaintiff was under, as his 
assignee," was correct as applied to the· facts of this case. The 
qualifying phrase "in the absence of fraud" would doubtless be 
requisite to render the statement com_plete and legally correct as a 
general proposition of law, but it was unnecessary and therefore 
not prejudicial under the circumstances of_ this case. Deering v. 
Cobb, 7 4 Maine, 332. 

With respect to the plaintiff's contention that intoxicating liquors 
were included in the stock of goods covered by the mortgage at the 
time it was given, the presiding Judge instructed the jury as follows: 

"Of course, gentlemen, you will inquire in respect to the· validity 
of this mortgage. I have already instructed you that if the goods 
covered by the mortgRge contained intoxicating liquors it would 
make the mortgage illegal. But it would not be illegal, so far as 
Mr. Murdock is concerned, if he did not know intoxicating liquors 
were there; if in good faith he did not know they were there, and 
those liquors were in the store, the transaction would not be illegal 
so far as he is concerned. 

"But another principle of law is involved here. Where two par
ties to an illegal transaction, as I have already explained to you, 
are equally guilty, both being cognizant of the fact, and one hap
pens to be in a better position t~an the other, the law always 
leaves them just where they are. And so here, if two men are 
parties to a sale of goods which includes intoxicating liquors, and 
one of the ~en gets possession of the en tire property, if the trans-
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action was originally legal, tainted by the presence of intoxicating 
liquors in the merchandise sold, why the law leaves the parties just 
where it finds them." 

There is no exceptionable error in these instructions. The entire 
stock in trade and fixtures were mortgaged without an inventory. 
The transaction was in legal effect the sale of an entire stock for 
an entire purchase price. Every sale of property is effected by a 
contract between the parties, and every true contract is the result of 
the mutual intention and understanding of the parties. It would 
violate the elementary principles of contracts and pervert the obvious 
meaning of terms to hold that one·may be legally made a purchaser 
of intoxicating liquors without his knowledge or consent, and have 
a bona fide purchase of an entire stock of legitimate merchandise 
tainted with illegality by the subsequent discovery of a quantity of 
intoxicating liquors which he never intentionally bargained for. 
Such a doctrine is so repugnant to all considerations of reason and 
justice that it appears to have remained without the sanction of 
judicial authority. It is manifestly distinguishable from the rule 
adopted in criminal prosecutions under the statute as illustrated by 

- State v. Eaton, 97 Maine, 289. It was there held that if one sells 
liquors which are in fact intoxicating, but which he believes are not 
intoxicating, he nevertheless violates the statute because the prohi
bition is not limited to knowingly selling without authority. But 
the purchaser of an entire stock without knowledge that it contains 
intoxicating liquors does not participate in the wrong of the seller 
who has knowledge of that fact. 

But even if it be assumed that the mortgage was rendered illegal 
as to the defendant as well as the mortgagor on account of the 
pre'3ence of intoxicating liquors in the stock, of which the defendant 
was entirely ignorant and that the instruction was technically erro
neous, it was not prejudicial to the plaintiff. The evidence is undis
puted that both at the time the defendant took the mortgage, and 
at the time he took legal possession of the goods, Landers, one of 
the mortgagors, stated to him that there were no intoxicating 
liquors in the stock. By the covenants in the mortgage itself, the 
mortgagors also declared that they had ~~good right and lawful 
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authority to dispose of" ·an the goods in the store at that time 
covered by the mortgage. The defendant testifies that he had no 
knowledge that there were any intoxicating liquors in the store at 
that time, and there is no evidence in the case that he did have such 
knowledge. Relying upon the statement of Landers that there 
were no intoxicating liquors in the stock, the defendant advanced 
$2500, as the consideration of the mortgage. In that situation 
the plaintiff is debarred by the familiar principles of equitable 
estoppel from now taking a contrary position by asserting the pres
ence of intoxicating liquors in the stock at th~t time to the great 
detriment of the defendant. 

Again assuming that there were intoxicating liquors in the stock 
to the knowledge of both parties and that the whole transaction 
was tainted with illegality as to both, the defendant is protected by 
the uniformly accepted principle of law crystalized in the maxim 
"In pari delicto potior est conditio defendentis." By virtue of 
this rule, the law does not seek to give vali1ity to the transaction, 
but to deprive the parties of all righ"': to have either enforcement of 
or relief from the illegal agreement. Groton v. Waldoborough, 
11 Maine, 306; 9 Cyc. of Law and Proc. 546. And ''where a 
contract made in violation of law has been executed, courts will not 
lend their aid to compel one party to restore the other to the con
dition which he held before the contract, unless the statute has 
made some provision for such a purpose." Andrews v. Marshall, 
48 Maine, 30. Briefly stated the rule is that the law will not aid 
either party to an illegal contract, but leave the parties where it 
found them. Thus whether the jury found the contract to be legal 
or illegal, the plaintiff was not legally aggrieved by the instructions 
under consideration. 

The plaintiff also has exceptions to the refusal of the presiding 
Judge to give the following requested instructions, to wit: ''Goods 
and chattels purchased after the date of a chattel mortgage as 
additions to the mortgaged stock and not paid for, or not paid for 
from the proceeds of the sales of the stock, cannot be held under 
a mortgage which provides that goods and chattels may be bought 
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with the proceeds of sales from the mortgaged stock for cash and 
so stand for and in the place of the goods and chattels so sold and 
be covered by the mortgage. 

''Property acquired after the date of a mortgage is not covered 
by the mortgage unless its terms expressly provide that it shall 
cover it and unless the mortgagee shall take possession of such 

.after-acquired property before the date of insolvency of the mort
gagor or before the rights of third parties intervene. Nor then if 
the mortgagee took possession of such after-acquired property within 
four months prior to the insolvency proceedings, having knowledge 

· or reasonable grounds of believing that the mortgagor was insol
vent." 

The instructions were properly refused. The obvious meaning of 
the provision in the mortgage is that the mortgagor may continue 
in possession of the stock and make sales of the same at retail in 
the ordinary course of business, on condition that with the proceeds 
of such sales they buy for cash other goods and chattels which shall 
take the place of those sold and be covered by the mortgage. By 
continuing in po~session and carrying on the business they came 
under obligation to use the proceeds from these sales to purchase for 
cash other goods to take the place of those sold. The obvious 
purpose of the agreement was to prevent the impairment of the 
defendant's security by requiring the stock to be kept up substan
tially to its value at the date of the mortgage. The mortgagors 
continued in possession for more than two years and the defendant 
appears to have believed that they were observing their covenant in 
good faith by purchasing for cash new goods to take the place of 
those sold, and were thus keeping the stock up to its value at the 
date of the mortgage, and he was thereby induced to delay taking 
possession until the stock was so reduced that he eventually realized 
but $1100 from his loan of $2500, which appears to have been the 
actual cash value of the goods at the date of the mortgage. The 
case is thus brought within the principle of estoppel, applied in 
Allen v. Gooclnow, 71 Maine, 420, and as there stated, the mort
gagors could not, and the plaintiff cannot be permitted to set up 
in defense that they "had not used the proceeds from the sales of 



Me.] CONLEY V. MURDOCK. 273 

the stock to purchase the new goods put into the store, as it was 
their duty to do, but had appropriated it to their own use and 
bought the goods on credit so that they would not be subject to 
the mortgage. The law will not sustain a defence so manifestly 
unjust." 

The defendant took and retained possession of the stock by virtue 
of his mortgage. This was not the acceptance of a preference, but 
the assertion of a right previously acquired under the mortgage, 
and it was effectual against the plaintiff and those whom he repre
sents. 6 Cyc. of Law & Proc. 1081 ; Burrill v. Whitcomb, 100 
Maine, 286; Chase v. Denny, 130 Mass. 566. In the last named 
case the court say: ((If the after acquired property is taken by the 
mortgagee into his possession before the intervention of any rights 
of third persons, he holds it under a valid lien by the operation of 
the provision of the mortgage in regard to it. Such 
taking of possession, though effected immediately before insolvency 
proceedings were instituted, and with full knowledge of the insol
vency of the mortgagor, would not be the acceptance of a prefer
ence, but the assertion of a right which had been previously 
acquired by the mortgagee under an instrument in writing made 
when the parties to it were both competent to contract, and when 
there was no qualification of the right of either to deal with the 

, other." 
The conclusion is from this view of the law applicable to the facts 

of this case that the plaintiff was not aggrieved by any rulings, 
instruction or refusal to instruct by the presiding Judge, and that 
all of the exceptions must be overruled. 

But it is equally clear that the motion to set aside the verdict as 
against the evidence must be sustained. It is shown by uncon
troverted testimony that a folding couch valued at $15, a carpet 
valued at $13, a movable office valued at $35, and a clothes-press 
valued at $8, were among the things which came into the possession 
of the defendant. They had been purchased on credit and placed in 
the store after the date of the mortgage and had never been paid 
for. It does not appear that they were put in to replace any 
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of the mortgaged stock. The terms of the mortgage did not require 
the mortgagors to pay cnsh for those articles in order to keep the 
defendant's security unimpaired and they did not become subject to 
the mortgage lien. 

Motion sustained. 
New trial granted. 

FRED s. THORNE res. CASUALTY COMPANY OF AMERICA. 

Kennebec. Opinion November 27, 1909. 

Insurance. Agents. Statutes. 
Contracts. Construction. 

Warranty. Estoppel. Accident Insurance. 
Revised Statutes, chapter 49, section 93. 

Revised Statutes, chapter 49, section 93, providing that agents of insurance 
companies shall be regarded as in the place of the companies in all respects 
regarding any insurance effected by them, and that an insurance company 
is bound by the agent's knowledge of the risk, etc., applies to life as well 
as tire insurance companies. 

A foreign insurance company transacted business through a domestic cor
poration which had power to issue policies. An applicant for insurance, 
having no knowledge of the company, applied to an agent who had full 
knowledge of the risk, and who took the application to the corporation 
and it issued a policy the same day and delivered it to the agent, who 
delivered it to the applicant, who paid the premium to the agent, who 
remitted the same, less his commission. The applicant, who was deformed 
and suffered from impairment of vision, warranted himself to be in sound 
condition. The agent knew of the physical defects. Held, that under 
Revised Statutes, chapter 49, section 93, providing that agents of insurance 
companies shall be regarded as in the place of the companies, and that a 
company is bound by the knowledge of the agent, the company was 
chargeable with knowledge oj the physical defects of insured, and waived 
so much of the warranty as related thereto. 

A foreign insurance company transacted business through a domestic corpo
ration which had power to issue policies. The corporation issued a policy 
through a third person as agent. The insured had no knowledge of the 
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name of the insurer in which he might have a policy, but he left the matter 
to the third person. There was nothing to show fraud, and the insured 
accepted the policy issued by the company through the corporation, and 
paid the premium. The warranty in the application that the insured was 
in sound condition was false, and so known to the third person. Held, 
that, though the company had no actual notice of the falsity of the war
ranty, it was liable on the policy, since it was the moving cause authoriz -
ing the transaction, of which insured became an innocent victim. 

A stipulation in an accident policy that, if the insured is injured while at 
wqrk in any occupation classed as more hazardous than that stated in the 
schedule, the liability of the insurer shall be only for such proportion of 
the indemnity as the premium will purchase at the rate fixed by the com
pany for the hazard, does not contemplate the inhibition of acts perform
ance of which is necessarily implied from the vocation named in the 
policy, but applies to a regular occupation engaged. in by the insured, in 
a class other than that named in the policy; and where the insured's 
occupation is stated as a member of a firm or employed as manager of a 
beef company, and where his duties are described as "office duties and 
travelling only," the insurer is liable for injuries received by the insured 
while in the refrigerator of his employer's plant directing the transfer of 
carcasses from one truck to another, and illustrating to the workmen how 
to do the work. 

On report. Judgment for plaintiff. 

Assumpsit on a policy of insurance against accidental injury, 
brought to recover a stipulated sum for a surgical operation and 
the face of the policy for the loss of the sight of the plaintiff's right 
eye. Plea, the general issue with brief statement as follows : 

'' And for a brief statement of special matter of defense to be used 
under the general issue above pleaded the said defendant further 
says that upon the taking and acceptance by plaintiff of the policy 
of insurance declared on in this action and as a part thereof said 
plaintiff did specially warrant that he was in sound condition, 
mentally and physically, having correct habits and no impairment 
of sight or hearing. Whereas, in fact and as plaintiff well knew, 
he was not in sound condition mentally and physically but on the 
contrary was seriously deformed as to his right hand and arm, his 
right hand being totally incapable of use from birth, and further he 
was suffering from serious impairment of vision of his right eye 
which had existed for a period of twenty years prior to the date of 
said policy and continued until the time of the accident." 
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In reply to the defendant's brief statement, the plaintiff filed a 

replication as follows : 

"And now the said plaintiff comes and in answer to the brief 
statement of subject matter of defense in the above entitled action, 
says: That the defendant company is estopped to set up the defense 
that the plaintiff was deformed as to his right hand and arm, or 
that there was any imperfection in his right eye, because the agent 
of said defendant company had full knowledge of the condition 
of the plaintiff's arm or hand, and of the condition and appearance 
of his right eye, and this he prays may be inquired of by the 
country." 

At the conclusion of the evidence the case was reported to the 
Law Court for determination upon the legally admissible evidence, 
and if judgment should be for the plaintiff said court to assess the 
damages. 

The case is stated in the opinion. 
George W. Heselton, for plaintiff . 
.l-Iarvey D. Eaton, for defendant. 

SITTING: WHITEHOUSE, SAVAG:E, SPEAR,, CoRNisH, KING, Brno, JJ. 

SPEAR, J. This suit is on a policy of insurance against accidental 
injury. After the issuance of the policy the plaintiff met with an 
accident resulting in the loss of his right eye. This suit is brought 
to recover a stipulated sum for a surgical operation and the face of 
the policy for loss of the eye. The defense is stated as follows :_ 
('Defendant resists payment on the ground that plaintiff warranted 
himself to be in sound condition mentally and physically and without 
impairment of sight; whereas, in truth and in fact, plaintiff had 
been deformed from birth as to his right hand and arm, and for 
more than twenty years prior to the time of the accident had been 
suffering from impairment of vision of the right eye, which facts 
were entirely unknown to the defendant company." 

The reply of the plaintiff is ((That the company is estopped as 
regards this special matter of defense, because of agent's knowledge." 
The case comes before the Law Court on report. The statement of 
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facts fairly deducible from the report is as follows: On the 29th 
day of October, 1907, the defendant company issued to the plaintiff 
an accident policy under the following circumstances. Mr. Thurston 
S. Burns of Westbrook, Maine, who had been an agent for the New 
York Life Insurance Company for twenty years and was also agent 
of the Employers Liability Accident Company, called upon the 
plaintiff at his place of business in Gardiner, Maine, to solicit 
il\surance. Having closed their conversation witp. respect to life 
insurance Mr. Burns inquired, ((Wouldn't you like some accident 
insurance?" The plaintiff replied, ((No, I have plenty. I have 
some with you and some with Mr. Dunlap." To the answer that 
he had none with Mr. Burns Mr. Thorn's clerk was directed to look 
up his accident policies and it was found that all the policies had 
expired. Then the plaintiff informed Mr. Burns that he would take 
$10,000 accident with him~ one a $5000 combination health and 
accident, and the other $5000 straight accident. This concluded 
the interview and comprises all that was said and done by the plain
tiff and Mr. Burns prior to the issue and deli very of the policy. 
Mr. Burns took from the expired accident policies such data as he 
desired for the accident insurance application without any suggestion 
or statement in regard to the warranties by the plaintiff; or in 
regard to what company was to issue the policies. 

Upon the method of procuring the memoranda and obtaining the 
policy issued we quote Mr. Burns' undisputed testimony. 

"Q. Did you make up such memoranda as you wanted for the 
purpose of presenting an application for him? 

A. I made copies from that policy previously written. I merely 
copied the answers that were in that policy, and this I took to 
Macomber, Farr & Whitten at Augusta and asked Mr. Carll-gave 
him the facts, and he and I together made out the application. 
The policy was issued and delivered to me, and the same afternoon I 
delivered it to Mr. Thorne, collected the premium and then, or a day 
or two later, I gave Macomber, Farr & Whitten the premium, less 
my comm1ss10n. T~at closed the transaction until after the acci
dent." Mr. Thorne did not read the policy but accepted Mr. Burns 
explanation in regard to its terms. Mr. Burns, who had known 
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Mr. Thorne twenty years, knew of the imperfection of his eye and 
the malformation of his hand. Mr. George E. Macomber, Presi
dent of the Macomber, Farr & Whitten Company, says in an 
affidavit which was admitted as evidence: '' I have known Mr. 
Fred S. Thorne for more than twenty years and observed long ago 
that his right hand was defective and there was some trouble with 
his right eye." But Mr. Macomber was not present when the 
policy of insuran,ce was issued and had no actual knowledge of the 
application for the policy. Item 8 of the warranties in the applica
tion reads: ''The applicant is in sound condition mentally and 
physically, having correct habits and no impairment of sight or 
hearing except " Upon this state of facts two questions 
may arise, (1) Can the constructive knowledge of Mr. Macomber 
as to the plaintiff's physical condition be regarded as a waiver of 
Item 8, and (2) can the knowledge of Mr. Burns be regarded in 
this transaction as the knowledge of the defendant company. As a 
decision upon the second point will be conclusive of the issue, it 
becomes inexpedient to consider the first. The question then is, 
should the knowledge of Burns in procuring this policy be regarded 
as that of the defendant? We think it should, under the doctrine 
of estoppel. 

R. S., chapter 49, sec. 93, provides as follows: "All notices and 
processes which, under any law, by-law or provision of the policy, 
any person has occasion to give or serve on any such company, 
may be given to or served on its agent, or on the commissioner, as 
provided in the preceding section, with like effect if given or served 
on the principal. Such agents and the agents of all domestic com
panies shall be regarded as in the place of the company in _all 
respects regarding any insurance effected by them. The company 
is bound by their knowledge of the risk and of all matters con
nected therewith. Omissions and misdescriptions known to an agent 
shall be regarded as known to the company, and waived by it as 
if noted in the policy." This statute applies to life insurance as 
well as fire insurance companies. Marston v. Insurance Co., 89 
Maine, 266. The defendant's home office was in New York City. 
Its representative in this State was the corporation, Macomber, 
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Farr & Whitten. Through this corporation it transacted its busi
ness and dealt with all its policy holders in Maine. This corpora
tion appears to have been more than a general agent. It had 
authority to issqe policies direct from its office and did so issu~ the 
policy in question. The same day that the application was taken 
to this office, the policy, ·signed in blank by the officers of the home 
company, was written and countersigned by its representative in 
this State, delivered to Mr. Burns and by him delivered to the 
plaintiff. This policy could not have gone to New Y o!k and 
returned the same day. They were not only to be regarded under 
the statute ~~as in the place of the company in all respects," but 
were as a matter of fact subrogated to the authority of the com
pany to issue policies, at least, to issue this policy to the plaintiff .. 
Had they sent one of their office force to Mr. Thorne and had he 
done precisely what Mr. Burns did, and knew precisely what Mr. 
Burns knew with respect to the applicant, could it be possible 
that the defendant company could repudiate the acts and knowledge 
of this office employee on the ground that he was not its agent? If 
so, the statute intended for the protection of the assured becomes a 
deception and an open door to the commission of fraud. The 
defendant could receive all the benefits of premiums without the 
assumption of any of the risks of insurance. But what is the dis
tinction between sending out an office employee to solicit this 
policy, and ratifying the acts of Mr .. Burns who had solicited it? 
Mr. Thorne had no knowledge of the company in which he was to 
be insured. His application was made out by Mr. Burns who had 
a full knowledge of the risk. Mr. Burns took the application away 
and returned with a policy duly issued by the defendant company for 
which he paid the required premium. By delivering the policy to 
Mr. Burns to be by him delivered to the plaintiff, Macomber, Farr 
& Whitten, by that act made Mr. Burns their agent. But when 
they made him their agent they were presumed to have knowledge 
that whatever Mr. Burns knew of the physical defects of the 
assured they would be charged with knowing. The statute will 
not permit an authorized agent to escape responsibility by using 
dummies. The Macomber, Farr & Whitten Company were there-
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fore put upon their inquiry as to whether Mr. Burns was cognizant 
of any physical defects, knowledge of which might be regarded as a 
waiver of any warranty. Not having made inquiry, which it may 
be presumed would have revealed Burns' knowledge, they must now 
be estopped from asserting that they did not know of the defects 
of which Burns knew. Therefore Mr. Burns' knowledge became 
their knowledge, and their knowledge, under the statute, became 
that of the defendant company. We think the logical deduction 
from the facts is that the defendant company should under the 
statute be made chargeable with knowledge of the physical defects 
of the assured, and held to have waived so much of the warranty in 
the application as related to them. 

There is another ground upon which the defendant should be 
estopped from asserting as a defense that the physical defects of the 
assured were facts ttentirely unknown to the defendant company." 
The defendant company appointed Macomber, Farr & Whitten its 
agent at Augusta. This agent issued the policy in question through 
Burns as agent or broker, it is immaterial which. Thorne, it seems, 
had neither knowledge or care as to the name of the company in 
which he might have a policy. He left this entirely with Burns. 
He acted in good faith. Fraud is not even suggested. He accepted 
without question the policy issued by the defendant, countersigned 
by Macomber, Farr & Whitten Company and delivered to him by 
Burns, and paid in full the premium required. He did not solicit 
the policy. This was done by Burns. He is therefore entirely 
innocent of any agency whatever in producing the situation from 
the existence of which, he or the defendant company must suffer, 
even upon the assumption that the defendant company was not 
chargeable with the knowledge of Burns. Grant that the defendant 
had no actual notice of such know]edge, it, nevertheless, was the 
moving cause tending to furnish the transaction of which Thorne 
would become, under the defendant's contention, the innocent victim. 
It is incomprehensible that Thorne had he understood the facts 
would have paid a premium for a worthless policy. Therefore 
the conditions set in motion through the agency of the defendant, 
induced the plaintiff to do what he would not otherwise have done. 
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The case consequently falls fairly within the rule laid down in 
Packard v. Insurance Co., 77 Maine, 144, in which it is said: 
"It is common knowledge that the authority of the agent comprises 
not what is expres3ly ~onferred, but also as to third persons, what 
he is held out as possessing. Henc~ the principal is frequently bound 
by the act of his agent, performed in excess, or even in abuse of his 
actual authority; but this is only true as between the principal and 
third persons, who, believing, and having a right to believe, that 
the agent was acting witpin the scope of his authority, would be 
prejudiced if the act was not considered that of the principal. 
The doctrine is established to prev-ent fraud and proceeds upon the 
ground that when one of two innocent persons must suffer from the 
act of a third, he shall sustain the loss who has enabled the third 
person to do the injury." 

It is the opinion of the court that the defendant is liable for 
whatever may be found due under the stipulations of the policy. 

In the schedule of warranties the plaintiff's occupation is set 
down Item 4, ''Member of Firm or employed by Armour & Co. as 
Manager of Gardiner Beef Company." His duties are described : 
''Office duties and travelling only." Article 3 of the General 
Agreement reads: ''If the assured is injured, fatally or otherwise, 
while at work pertaining to any occupation classed with this com
pany as more hazardous than that stated in the schedule, the com
pany's liability shall be only for such proportion of the principal 
sum or other indemnity as the premium paid will purchase at the 
rate fixed by this company for such increased hazard." The report 
shows that the work which the plaintiff was doing at the time of 
the accident was performed outside the office, but in the refrigerator 
connected with the office. On the 17th day of December, 1907, 
the plaintiff whose business was Manager of Armour's Refrigerator 
in Gardiner, Maine, went into the refrigerator to direct the hanging 
of lambs' carcasses from one truck to another, and in illustrating 
to the workmen how to do the work, took hold of one carcass, and 
as he lifted it away from the· hook, another just behind swung 
around so that a projecting bone struck him in his right eye, cut
ting it so seriously that its removal was necessary and was done the 
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same day. The plaintiff's vocation is stated in the application as 
that of Manag~r of Gardiner Beef Company; his duties, as office 
duties; not, however, the office duties of a clerk, but the office 
duties of a Manag~r, or General Superintendent. That is to say 
his employment was not to be cla~sed with that required in the per
formance of the manual labor in operating the refrigerator but with 
that necessary to the oversight and direction of its affairs, from the 
offic·e. It is too obvious for discussion, that the business manager 
of a concern, the bulk of whose business is transacted outside the 
office, cannot superintend the work without leaving the office. 

From the nature of the business then is to be implied the duties 
and responsibilities of his employment. As head of the concern in 
Gardiner, he was solely responsible for its management. He was 
superintendent of every department and responsible for every detail 
of the business. The designation of his office therefore by neces
sary implication not only authorized but required him to visit every 
part of the establishment, to direct in every detail of the work and 
if necessary point out and illustrate how it should be done. To 
hold then that a person designated as manager of a business con
cern could not step from his office, to direct the performance of any 
part of the work, without being charged under an insurance con
tract with engaging in work defined in the policy is extra hazard
ous, would be to put a serious check upon the transaction of busi
ness, or cut down the indemnity for which a policy holder had fully 
paid, and to which he would be otherwise entitled. 

Article 3, above quoted did not contemplate the inhibition of 
these acts,. the performance of which would be necessarily implied 
from the vocation named in the policy. This article was rather 
intended to apply to a regular occupation or business, engaged in 
by the assured, in a class other than that named in the policy. As 
was said in Eaton v. Insurance Company, 89 Maine, 570, ''This 
provision relates to the occupation, employment or business - a 
vocation, and not an avocation, occasional, exceptional and outside 
his regular vocation." Upon this point Berliner v. Travelers Ins. 
Co., 121 Cal. 4fi8, is pertinent. The court say: "The fact that 
the insured is killed or injured while engaged temporarily in an act 
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or occupation classed as more hazardous than the one in which he 
was accepted, does not limit his recovery to the amount provided 
for such more hazardous risk or occupation, when there has been no 
fraudulent attempt to mislead. The merchant who at one time 
measures a few bushels of grain, at another time hangs a few rolls 
of wall paper upon his own premises, at another drives horses in a 
carriage or wagon, or at another rows a boat for exercise or recrea
tion, does not change his occupation so as to change his class under 
the insurer's classification of risks, or becomes at these several times, 
a grain measurer, a paper hanger, a teamster, or a boatman, and 
the word occupation refers only to a vocation, profession, trade, or 
calling in which the insured is occupied for trade or profit, and does 
not preclude him from performing such actual acts and such duties 
as are mere incidents in the daily life of men in any occupation, or 
engaging in acts of exercise or diversion." See also Hess v. Pre-
ferred Masonic N. Acc. Ass'n, 112 Mich. 196; Fox v. Masons' 
Frat. Acc. Ass'n, 96 Wis. 390; Holiday v. American Mut. 
Acc. Ass'n, 103 Iowa, 178. 

Under- a fair interpretation of Item 4, in the Schedule of War
ranties, specifying the plaintiff's occupation and his duties, we think 
he is entitled to recover the full amount claimed in his declaration 
for indemnity and for the operation upon his eye, amounting to 
$1.676.66. 

Judgment for the plaint(tf for $'1676 .66, with 
interest to be added from July 10, 1908. 
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BERNARD J. McCAFFERTY vs. MAINE CENTRAL RAILROAD CoMPANY. 

Cumberland. Opinion December 15, 1909. 

Master and Servant. Negligence. Fellow Servant. Rules. Assumption of Risk. 
Contributory Negligence. 

The plaintiff, a competent and experienced steam fitter and piper, and 
thoroughly familiar with all his surroundings, was engaged in fitting a pipe 
in the defendant's machine shop. He was left to do the work in his own 
way. In doing so, he had ascended a latlder to the track of an electric 
movable crane, over twenty feet from the ground. While working he lay 
with his body partly on or over the rail. The operator of the crane knew 
of the work in which the plaintiff was engaged, and that it required him to 
go up onto the rail. But at the time in question he did not notice that 
the plaintiff wa~ then at work at that place, and in moving the crane to 
accommodate other work in the shop, run it onto the plaintiff and caused 
the injury. The plaintiff did not hear the approaching crane or have notice 
of it. Neither the plaintiff nor the defendant company gave notice to the 
crane operator that the plaintiff was then going up onto the rai,I. There 
was no bell or other device on the crane to give warning of its approach. 
Nor had the defendant company promulgated rules for its operation. There 
was no occasion for any employee to go up onto the rail in the ordinary 
work done in the shop. Only twice in five years had any work been done 
which required any one to go up onto the rail. There was evidence from 
which the jury were warranted in finding that the brake of the crane was 
not in good order, so that the crane could not be stopped by the operator 
as quickly as it otherwise could be. The operator in this case, however, 
did not apply the brake at all until after the plaintiff had been struck, and 
the defect in the brake did not cause the injury in the first place. It only 
increased or aggravated it. 

Held: I. The question of the defendant's negligence is to be considered, 
not with-reference to the general work commonly carried on in the shop; 
but to the special and temporary work in whkh the plaintiff was engaged; 
not with reference to dangers arising from the operation of the crane to 
other employees in other places, but to the danger to the plaintiff in the 
work which he was doing. 

2. It was not the duty of the defendant to give special notice to the crane 
operator each time the plaintiff went up onto the track. It was sufficient 
if the defendant gave the operator notice in general of the plaintiff's work 
and its character and dangers. And if the operator knew, as he did in this 
case, all that could have been told him, further notice was unnecessary. 
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3. The want of rules and regulations and the want of any device on the 
crane to give warning of its approach, cannot under the circumstances of 
this case, be deemed negligence on the part of the defendant. 

4. There is no evidence of the defendant's want of reasonable care in 
employing and retaining the crane operator. And whether the operator 
had been properly instructed in the performance of his duties or not is 
immaterial since it clearly appears that he understood his duties so far as 
they related to the plaintiff while working on the special job. 

5. The plaintiff assumed all the risks of his employment, which were known 
to him, and he knew them all except the defect in the brake of the crane. 

6. The proximate cause of the plaintiff's injury was the negligence of the 
crane operator, the plaintiff's fellow servant, and this is a risk which the 
plaintiff assumed, and for which the defendant is not responsible. 

7. The evidence shows clearly that the plaintiff himself was guilty of con
tributory negligence. 

8. The negligence of the defendant in not keeping the brake of the crane in 
order was not an intervening negligence subsequent to the plaintiff's con
tributory negligence, so as to give the plaintiff a right of action for that 
reason. 

On motion by defendant. Sustained. 
A~tion on the case to recover damages for personal lllJUries sus

tained by the plaintiff and caused by the alleged negligence of the 
defendant. Plea, the general issue. Verdict for plaintiff for $7500. 
The defendant then filed a general motion for a new trial. 

The case is stated in the opinion. 
William H. Looney, and Robert Treat Whitehouse, for plaintiff. 
Nathan and Henry B. Cleaves and Stephen C. Perry, ancl 

vVhite & Carter, for defendant. 

SITTING: SAVAGE, SPEAR, CoRNISH, K1NG, Brno, .JJ. 

SA v AGE, J. Action on the case to recover for personal Ill Juries 
alleged to have been caused by the negligence of the defendant 
company. The verdict was for the plaintiff, and the case comes up 
on the defendant's motion for a new trial. There is little dispute 
as to most of the essential facts. 

The <lefendant has a machine shop at Thompson's Point in Port
land, in which locomotives and cars are repaired. The building .is 
about two hundred and fifty feet long, and about eighty feet wide, 
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and it is built of brick. In the north side of the building are 
eleven openings or doors through each of which a track is laid so 
that locomotives and cars can be pushed into the building. Just 
inside each door, and under the track, a pit is excavated, so that 
workmen can conveniently work under the locomotives or cars. 
These pits are numbered from 1 to 11 beginning at the east end. 
Within the building, on the north side, over the pits, a movable 
electric crane for raising and moving heavy articles was operated, 
with trucks :runni~g on parallel rails fifty feet apart. The rails 
were about twenty-four feet above the floor of the shop, high enough 
to allow the crane to pass over locomotives standing over the pits, 
without touching them. Suspended from the crane was an open 
steel cage in which the operator of the crane sat. The crane was 
operated by electric power, and the operator by handling various 
levers could cause the crane to move back and forth, east and west, 
on its tracks. He could also cause the hoisting apparatus to be 
raised and lowered, and to move sideways, north and south, by 
means of a carriage under the crane itself. The crane was pro
vided with a friction brake, consisting pf a solid iron drum revolv
ing on a shaft, surrounded by wooden friction blocks, which were 
compressed against it by a circular metal band operated by a foot 
lever in the cage. There was no gong, whistle or other device for 
giving warning of the approach of the crane, and the defendant 
company had promulgated no rules for regulating the running of 
the crane, or the work in the shop. The northerly rail traversed by 
the wheels of the crane was five inches high and rested on an I beam 
thirty inches high and ten inches wide on the top, and the I beam 
was supported by brick piers built up from the floor. The I beam 
was about seven or eight inches from the north wall of the build
ing, and was stayed to the wall by anchor plates built into tpe wall 
at one end, and riveted to the I beam at the other. These anchor 
plates came nearly to the top of the beam. A water pipe had been 
laid back of the rail, on top of the anchor plates, and in April 
1908, the defendant prepared to lay an air pipe on the same 
plates, parallel with the water pipe. No part of the ordinary busi-
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ness carried on in the shop required any employee to work-upon 
or about this rail, and no one ever had so worked, except when 
laying these pipes. 

The plaintiff was a skilled machinist and steam fitter and piper 
in the employment of the defendant. He was about sixty years of 
age, and a man of more than ordinary intelligence. He had 
worked for the defendant at the Thompson's Point machine shops 
about eighteen years. The first shop· having been burned, he had 
worked in the shop now in question about five years, and was 
entirely familiar with its appointments, and with the methods of 
work pursued there. He was injured, as will be hereafter described, 
on Tuesday, April 14, 1908. On the Saturday before, his fore
man directed him to come on Sunday and commence laying the air 
pipe, but gave him no directions whatever how to do it. He was 
left to do it in his own way and time, except that he was to com
mence on Sunday. He and his helper worked on the pipe Sunday 
and Monday, and, until the plaintiff was hurt, Tuesday. They 
procured ladders and rested them against the crane track, and 
carried up pieces of the m~in pipe and laid them on the anchor 
plates beside the water pipe, and then fitted them together. They 
fitted T~ into the main pipe, one near each door, into which upright 
pipes from below were to be fitted. As the work progressed they 
moved their ladders from time to time. Some of the work of fitting, 
like putting in the Ts, was done at the bench, but the jointing of the 
lengths of the main pipe had to be done after they were in place 
on the anchor plates, and the fitting of the uprights into the Ts 
could only be done after the main pipe was in place and jointed. 
So it happened that the plaintiff and his helper a part of the time 
were at work at their bench in the shop, and a part of the time were 
working upon or around, the crane track. While the placing of the 
main line of pipe in position necessarily required the plaintiff, or 
his helper, or both, to go up onto the crane track, the plaintiff tried 
in two different ways to fit the uprights into the Ts from below. He 
decided that these methods were impracticable, and then, to use his 
own language, ''We conceived the idea that if I went up the ladder 
and laid down so I could get my hand down in and could see to hold 
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it under there, a man could catch it very readily; and in that way 
we expedited the work." And the plaintiff adopted that method. 
He went up onto the crane track, lay down as well as he could 
between the track and the wall, put his left arm down between the 
air pipe and the water pipe, and taking the upper end of the upright 
pipe in his hand, held it in the proper place, while his helper, stand
ing down on the floor, turned it into the T. The operation took 
from one to three minutes. While in this position, the plaintiff's 
body was partly above the crane track, for the top of the pipe was 
only three or four inches below the top of the rail. 

While the plaintiff was engaged on this job, the crane was moved 
back and forth as the general business of the shop required. The 
operator knew about the work the plaintiff was doing, and where 
he had to work. Several times Monday and Tuesday the crane had 
to be stopped to allow the plaintiff to take down his ladders so that 
it could pass by. On Sunday, the crane at one time hit and broke 
a ladder. It should be said, however, that the regular operator, a 
young man eighteen years old, was not there Sunday. Tuesday 
forenoon the plaintiff went up his ladder onto the track, to assist in 
fitting into a T an upright pipe which was held up to him by his 
helper underneath. He was then, he thinks, over pit No. 7. He 
lay down, as before described, between the rail and the wall, with 
his head towards the east end of the building, and his right arm and 
one leg over the rail, and looked down and watched the motions of 
his helper. He observed, before he lay down, that the cmne was 
easterly of him near the end of the building, and that it was at work 
hoisting. He had given no notice to the crane operator that he was 
going up at that time, and did not know whether the operator was 
aware of his being up there or not. While the plaintiff was lying 
down and helping fit the upright into the T, another employe of 
the defendant, not knowing the plaintiff's situation, motioned the 
crane operator to move the crane to the west, wishing to use it at 
pit No. 10. The operator obeyed the signal. He looked down 
and watched the movements of the man who had motioned to him, 
so as to know where to stop. He did not look for, or see, or think 
of, the plaintiff. He testified that he did not know that the plain-
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tiff was on the track, that he had seen him move his ladders and go 
away, and that he supposed he had finished his job, but that he did 
not know where the plaintiff went. But, at any rate, he moved the 
crane on to the plaintiff, and caus~d him grievous injuries. The 
plaintiff did not hear the approaching crane, or have any notice of 
it until it struck him. 

It appears that for the proper working of the brake, the friction 
should be slightly lubricated. It is contended for the plaintiff, 
though denied by the defendant, that at this time, and for some 
time previously, too much oil had been applied to the friction so 
that the brake was apt to slip. And the operator testified that on 
this occasion, when he felt a jar, he applied the brake, but it slipped, 
and he stopped the crane by reversing the power. In the mean
time, the plaintiff had been pushed along the track several feet by 
the moving crane. We think the jury would have been warranted 
by the evidence in finding that the brake slipped this time by reason 
of there being too much oil on the friction. 

There is one other disputed question, namely, whether the oper
ator of the crane was notified to look out for, and not run upon,
the plaintiff. The preponderance of the evidence ~s that such 
notice was given, but the operator denies it, and the jury were 
warranted in adopting his version. 

Upon this state of facts, the plaintiff alleged in his writ, a.nd 
now contends, that his injury was caused by the defendant's negli
gence in the following particulars :-(1) by causing the crane to be 
started and run along the track while the plaintiff was upon it; (2) 
for want of a re~sonably safe and suitable place to work; (3) for 
want of rules and regulations; (4) for want of sufficient instructions 
to the operator ; ( 5) for want of special notice to the operator of 
the plaintiff's position from time to time; (6) for want of a gong 
or other means of warning persons of the approach of the crane ; 
(7) for want of a competent person to operate the crane; and (8) 
for the slippery condition of the brake. On the other hand the 
defendant contends that all the risks were assumed by the plaintiff, 
and that he was guilty of contributory negligence. 

VOL. CVI 19 
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At the outset it should be observed that these questions are to be 
considered, not with reference to the general work commonly carried 
on in the shop, but to the special and temporary work in which 
the plaintiff was engaged ; not· with reference to dangers arising 
from the operation of the crane to other employees, in other places, 
but to the danger to the plaintiff in the work which he was doing. 
If, in this case, the defendant is to be held negligent, it must 
be because it failed in its duty to the plaintiff, either by doing 
something which it ought not to have done, or by omitting to 
do something which it ought to have done, for the plaintiff's 
safety. All other aspects of negligence are to be eliminated. In 
McTaggw·t v. M. C. R. R. Go., 100 · Maine, 223, where the 
alleged negligence consisted in the improper placing of a boiler 
and pipe, the court used this language :-''This question must be 
considered in the light of the defendant's duty to the deceased at 
the time. It was its duty to exercise reasonable care so as to place 
its boiler and pipe as to make it reasonably safe for him to per
form any service which it had any reason to expect that he might 
properly do at that place by virtue of his employment. Any omis
sion to exercise such care would be negligence as to him. It matters 

not whether the pipe was so placed as to be safe or unsafe as to 
other servants in the performance of their respective duties." 

It should be observed, also, that this case is to be distinguished 
from those cases where a servant is set to work at a particular 
thing, at a particular time and place, and in a particular manner. 
Doubtless if a master sends a servant into a dangerous place to do 
a particular thing at that time, he is under the duty of exercising 
reasonable care to protect him from other dangers while there. If 
notice to others of the dangerous situation is necessary for his ·pro
tection, the master is bound to give it. But here the plaintiff was 
set at work on a job, all the details of which were left to his own 
discretion and judgment. His work was partly on the track over
head, a place of danger, and partly on the floor beneath, a place 
of safety. He was not sent into the place of danger specially at 
any time. When he should go above and when he should continue 
below were left to his own volition. He could select his times. 
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The master did not undertake to interfere. The servant was master 
of his own movements. We think it was not the duty of the defend
ant to give special notice to other employees, or any of them, each 
time the plaintiff went up onto the track. To require that would 
be to require unreasonable, or extraordinary, care. It was suffi
cient, in this respect, if the defendant gave notice of the plaintiff's 
work and its character and dangers to the other employees, the per
formance of whose duties might imperil the plaintiff. If any of 
such other employees, after notice or knowledge of the situation, 
failed to heed it, and injury to the plaintiff resulted therefrom, it 
would be the negligence of a fellow servant, and that was one of 
the risks which the plaintiff assumed, and for which the defendant 
is not responsible. 

After these general statements we will discuss as briefly as we may 
the various points presented. First, was the place where the plaintiff 
was at work suitable and safe? We assume that it was the proper 
place for him to do the work. The place was safe, so far as this case 
is concerned, except as it might be made unsafe by the improper 
management of the crane. That was liable to happen only if the 
operator was negligent, or if he was ignorant, that is, without notice, · 
or knowledge, of the plaintiff's position. If the operator, a fellow 
servant, was negligent, the defendant is not liable for that. If, 
however, the operator had not been informed, in some way, then 
we assume for the purposes of this discussion that the failure of the 
defendant to inform him would be proximate cause of the injury, 
for which it would be responsible. 

Therefore the question whether the movement of the crane at that 
time was due to the negligence of the defendant depends upon another 
question, whether the operator had notice or knowledge. While 
the jury may have been warranted in finding that no particular 
notice had been given by the foreman to the operator, that does not 
settle it. The evidence is plenary that the operator knew the work 
the plaintiff was doing, and where it was. He had seen the ladders, 
the upper ends of which rested on his track, and which had to be 
mo\·ed before he could pass with the crane. He had seen the plain
tiff on the ladders. He knew everything which could have been told 
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him, except the precise moments when the plaintiff would have 
occasion to go up onto the track. He was so situated that he could 
see the plaintiff going up and down the ladders. He did not need 
to move. He only needed to use his eyes and his mind. He did 
not, at the time in question, give any thought to the plaintiff. We 
have already said that it was not the duty of the defendant to notify 
the operator each time the plaintiff went up onto the track. If 
the operator, knowing, as he did, that the work was going on, and 
the character of it, run the crane over the track without looking for, 
or thinking of, the plaintiff, it was negligence, and the negligent 
act of a fellow servant of the plaintiff, and it was the proximate 
cause of the injury. Thnt being so, the question whether the defend
ant before that time was negligent in not giving notice to the oper
ator becomes unimportant. Causa proxima, non remota, spectatur. 
So far as the plaintiff is concerned he cannot be said to have been 
harmed by the want of special notice. 

It is true the operator testified that he ~~supposed" the plaintiff 
had finished his work. Assume this to be true. His only reason 
was that he saw the plaintiff take down his ladders and go off. He 

- does not say where he saw him go. But the plaintiff necessarily had 
moved his ladders before as his work moved along. He had gone 
back and forth, between his bench and the track, and the operator, 
if attentive to his duties, must have seen all this. If the operator, 
then, with nothing more than he says he saw, without making inquiry 
or receiving any information that the work was done, moved the 
crane as he did, we think it unquestionably a negligent act. In fact 
at the time the crane was moving. and in front of it in the direction 
it moved, stood the plaintiff's ladder, in full view, leaning against 
the crane track. It needed only a glance to see it. But the oper
ator had dropped the plaintiff out of his mind, and was intent upon 
something else. This was negligence as to the plaintiff, but it was 
the negligence of a fellow servant. It was, in no sense, the negli
gence of the defendant. 

Next, as to the want of rules and regulations. It is the duty of 
a master engaged in a dangerous and complex business to make and 
enforce such rules and regulations for the conduct of his business 
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and the government of his employees as will afford reasonable pro
tection to his servants while doing his work. Moran v. R. T. & 
C. St. Ry., 99 Maine, 127. But in this case, whatever may have 
been the complexity of the defendant's business in other respects, 
and however necessary were rules for its regulation, there was 
nothing complex in the work which the plaintiff was doing, or in its 
relation to the movement of the crane. It required no rules. The 
situation and the danger was obvious. The only rule which could 
be of service would be to say to the operator, ''Do not run over 
the piper when he is on the track." Such a rule does not -need 
to be promulgated. 

The want of a gong, or means of warning, on the crane, is com
plained of. We do not think that negligence can be predicated 
from this fact, under the circumstances. We must recall again the 
fact that this was a special, temporary job. It was to be done by a 
man who was as familiar with the premises, and the manner. in 
which the crane was used, as any of his superiors, and this fact was 
known to the defendant. The crane was at all times within the 
view of a man on or beside the track. The plaintiff knew there was 
no gong, and did not rely upon any. It would be unreasonable to 
expect a gong or other appliance put onto the crane to warn per
sons on the track, when no one ever got onto the track, except at 
intervals of several years, and for a special purpose. 

The plaintiff contends that the crane operator was incompetent. 
This contention seems to be based upon the fact that the operator 
was only eighteen years old. For there is no other evidence, aside 
from running the crane onto the plaintiff, which tends to support 
the contention. Much less is there any evidence which tends to 
show that the defendant failed to exercise reasonable care in employ
ing and retaining him. And that is the measure of the defendant's 
duty in this respect. Blake v. M. C. R. R., 70 Maine, 60. Of 
course, the age and intelligence of the operator are facts to be con
sidered in weighing his competency. But that is not all. This 
operator had been employed in that capacity for nearly a year, 
and until the day of the plaintiff's injury nothing is shown to have 
occurred which in any way tended to show that he was not 

,· 
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competent to operate the crane. We think there is no evidence of 
want of reasonable care on the part of the defendant in employing 
and retaining this operator in that capacity. 

It is further contended that the defendant did not sufficiently 
instruct the operator for the performance of his duties. This point 
is not tenable. If it is intended to apply to the performance only 
of his general duties, it is unimportant. Ber:;ides, whether instructed 
or not, he seems to have understood them, and to have per
formed them efficiently. So far as his duties related to the plaintiff 
while working on this special job, it is clear that he understood 
them. Beyond what he knew and appreciated, instructions were 
unnecessary. 

Lastly, of the plaintiff's contentions, it is claimed, and as we 
have already said, the jury were warranted in finding, that the 
defendant was negligent in allowing the brake of the crane to 
become and remain in such condition that it slipped on the drum 
when the operator attempted to stop the moving crane. This did 
not cause the crane to run onto the plaintiff, but it prevented its 
being stopped afterwards as quickly as it might otherwise have been 
done. It did not cause the injury in the first place, but it increased 
and aggravated it. And for this increase and aggrava_tion the 
plaintiff claims that he can recover in any event. 

The legal situation is this. In accordance with well established 
principles, the plaintiff assumed all the risks which were obvious 
and incident to his employment. Denwrs v. Dee"ring, 93 Maine, 
272. He assumed all the risks which were known to him, and 
which should have been appreciated by him, or which he ought, by 
the exercise of reasonable care, to have known. Buzzell v. Laconia 
JJffg. Co., 48 Maine, 113 ; Gaven v. Bodwell Gran·ite Co., 99 
Maine, 278; Bryant v. Great Nor·tlwrni Paper Co., 103 Maine, 
32. He assumed the risk of the negligence of fellow servants. 
Cowan v. Umbago Pulp Co., 91 Maine, 26. But he did not 
assume the risk of defective or imperfectly working machinery which 
was not known to him. It was no part of his business to know 
about the brake on the crane. He did not know it and he did not 
assume any risk on account of it. Therefore the plaintiff says that 
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if he cannot recover for the primary injury, caused by risks which 
he had assumed, he may recover for the additional injury caused 
by being pushed along on the track, when the brake did not work 
properly. 

Without discussing this proposition, however, it is only neces
sary to say that we think it cannot avail the plaintiff. It is an 
elementary principle that an injured servant cannot recover against 
his master for the latter's negligence, if his own negligence con
tributed to the injury. On this proposition, no authorities need be 
cited. It seems to us from the plaintiff's own testimony, not only 
that he assumed all the risks which led to his injury, except that of 
the brake, but that he was careless in doing so, and that his care
lessness contributed to the injury. As we view it, there is no rea
sonable alternative to the proposition that he failed to use reason
able care under the circumstances for his own safety. He says he 
went up onto the track. He noticed that the crane was at work 
hoisting. Since the purpose of the crane was to move the articles 
it hoisted, this was notice to him that the crane would be likely soon 
to move on the track. But he lay down, head towards the crane, 
in the narrow space between the rail and the wall, his face down
ward between the rail and the pipe, his left arm down between the 
two pipes, and his right arm and leg over the track. A more 
dangerous position can scarcely be conceived. Just the kind of care 
which the plaintiff exercised is shown by the following extracts from 
his testimony : 

Q. Your mind wasn't on the crane? 
A. No. I had no need to have it on the crane. I don't know 

why I should. 
Q. You didn't intend to look out for it, or take any care 

whether it was coming? 
A. I didn't see that I had any necessity to. 
Q. You were there without any thought of whether the crane 

was coming or not? 
A. I supposed if there was good judgment taken the crane 

would not run me down. 
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Q. So far as you were concerned you paid no attention to 
whether it was coming or not? 

A. The idea was that I wouldn't be up there more than two 
minutes, and if they were looking in the direction in which they 
were running the crane they would be apt to see me. 

Q. And you didn't watch out for it? 
A. 1 don't know as I did. 

Q. Did I understand you to say that when you went up the 
ladder you looked and saw the crane occupied in the eastern portion? 

A. Yes sir. 
Q. Did you, as you lay there upon the track rely in any way 

upon the crane's continuing occupied while you were there? 
A. I presumed it would be occupied. 
Q. Did you in any way rely upon its stopping when it came 

down your way on this occasion? 
A. The operator running the crane, whichever way he is running 

he is generally watching. 
Q. repeated. 
A. I supposed it would stop, yes sir. 
And yet, he knew that situated as he was, his body was partly 

concealed from the eyes of the operator, who was lower than he 
was, he knew that he had not notified the operator of his going, and 
he did not know, as he says, whether the operator knew that he was 
up there or not. 

It is very clear that the plaintiff was taking the chance of being 
able to finish his work before the crane would come along, or taking 
the chance that the operator would discover him, and we think it 
is equally clear that in so doing he did not exercise reasonable 
care. 

The plaintiff claims, nevertheless, on the authority of Atwood v. 
Railway Co., 91 Maine, 399; O'Br·ien v. McGlinchy, 68 Maine, 
557 ; Coonib,'5 v. Mason, 97 Maine, 27 4, and other cases, that the 
plaintiff's action should not be defeated, because the negligence of 
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the defendant intervened, at the end, so that the contributory neg
ligence of the plaintiff was not the proximate cause of his injury. 
But we think the doctrine of these cases, sometimes called ''the last 
clear chance" doctrine, does not apply to the facts in this case. 
That principle applies, as these cases show, when there is some new 
negligence on the part of the defendant independent o, and subse
quent to the plaintiff's. negligence, and not to a negligence already 
existing, as in this case. 

After a very careful study of this case we feel compelled to say 
that the distressing injury of the plaintiff was so clearly the result 
of his own negligence that the verdict of the jury ought not to 
be allowed to stand. Their conclusion was manifestly wrong. 

Motion for a new trial sustained. 

FRED L. Moo1rn vs. MAINE CENTRAL RAILROAD CoMPANY. 

Hancock. Opinion December 15, 1909. 

Railroads. Crossing Highways. Statutory Provisions. Speed. Compact Part of 
'l'own. Negligence. Emergency. Evidence. Revised Statutes, 

chapter 1, section 6, clause VI; chapter 82, sectfon 56. 

1. The word "highway" in R. S., chapter 52, section 86, which provides 
that "no engine or train shall run across a highway near the compact part 
of a town at a speed greater than six miles an hour" is not limited to ways 
estabfoihed by county commissioners or by munidpal authority, but is 
used in its more generic and popular legal sense. It embraces all public 
traveled ways, including ways by prescription. 

2. In the case at bar the jury were warranted in finding that the way upon 
which the plaintiff was traveling at the time he received his injury was a 
highway within the meaning of the statute. 

3. The phrase "near the compact part of a to~vn" in R. S., chapter 52, sec
tion 8G, is not limited to the largest or principal compact part of a town, 
but applies to any compact portion. And in the case at bar it is held to 



298 1flOORE V, MAINE CENTRAL R. R. CO, [106 

include a village, with church, school house, engine house, store and 
dwelling houses in all at least twenty-rive buildings, and all situated within 
three hundred and fifty feet of a central point. 

4. In a case where a railroad company became obligated by contract to 
build, and did build and plank and keep open a crossing for a prescriptive 
right of way, the public had a rig hi to use the crossing. It is a crossing 
within the purview of R. S., chapter 52, section 80. 

5. The running of an engine or train faster than the statute permits is not 
negligence per se, but it is competent evidence of negligence to be sub
mitted to the jury. 

6. It is not shown that the findings of the jury that the defendant company 
run the train which collided with the plaintiff at an unlawful and dangerous 
rate of speed, that this was the proximate cause of the plaintiff's injury 
and that the plaintiff was not guilty of contributory negligence, are clearly 
wrong. Nor do the damages awarded appear to be manifestly excessive. 

7. Negligence is the want of that care which ordinarily prudent men use in 
the same circumstances, and as even ordinarily prudent men, when caught 
in a trap where they must act instantly, miscalculate and misjudge the 
fact that one caught in a passage near a railroad with a frightened team 
mistakenly concluded that the safest course would be to try to cross the 
track, and so came nearer to the track than he otherwise would, would not 
necessarily be negligence. 

On motion by defendant. Overruled. 
Action on the case to recover damages for personal injuries 

alleged to have been caused by the negligence of the defendant, in 
running one of its trains at a dangerous and unlawful rate of speed. 
Plea, the general issue. Verdict for plaintiff for $2750. The 
defendant then filed a general motion for a new trial. 

The case js stated in the opinion. 

Jolin A. Peters, for plaintiff. 

Hale & Hamlin, ancl Oscar F. Fellows, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, ConNISH, KING, Brnn, JJ. 

SAVAGE, J. Action on the case to recover damages for personal 
injuries alleged to have been caused by the negligence of the defend
ant, in running one of its trains at a dangerous and unlawful rate of 
speed. The train collided with a team driven by the plaintiff, 
whereby the plaintiff was seriously injured. The defendant denies 
negligence on its own part, and contends that the plaintiff was guilty 
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of contributory negligence. The verdict was for the plaintiff, 
and the case comes up on the defendant's motion for a new trial. 

The collision complained of occurred at Ellsworth Falls, about 
five o'clock in the afternoon of December 19, 1908. The situation 
may be better understood by referring to the accompanying sketch. 

e 
B cin 'I or Roa.d 

a. electric light pole. 
b~ railroad sisn post. 
c. watering trough. 
d. platform. 
e to£. crossing planks. 

At Ellsworth Falls there is a junction of two roads, the Waltham 
road, so called, and the Bangor road. About one hundred and 
eighty feet westerly from the junction there is a passage way about 
ninety feet long and twenty feet wide, connecting the two roads. 
Upon the heater piece bounded by the two roads and the passage 
way stand the store and storehouse of the Whitcomb & Haynes 
Company, aud in the rear of the store is a platform, onto which 
the rear door of the store opens. On the outer side of the passage 
way is another storehouse. The tracks of the defendant's railroad 
are laid within the limits of the Bangor road all the way from a 
point considerably east of a watering trough which stands in the 
''square" formed by the junction of the two highways to a point two 
hundred and forty feet west of the passage way, substantially as 
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shown in the sketch. From the northerly rail to the platform is 
forty-three feet; to the northwest corner of the store is twenty-five 
and one-half feet; to the southwest corner of the store is nearly 
nine feet; and to the storehouse on the westerly side of the passage 
way is nearly thirty-three feet. On the west side of the passage 
way stands an electric light pole, thirteen feet from the rail, and on 
the east side, ten feet from the rail, stands a railroad sign post on 
which is a sign reading, rr Railroad Crossing." There were no other 
obstructions between the store and the track. The train consisted 
of a locomotive, tender and caboose car. It was running northerly 
from Washington Junction to Bangor as a special, without time 
schedule. 

The other material facts which the jury might properly have found 
from the evidence, though somewhat in dispute, are these. The 
plaintiff, who was a teamster in the employment of the Whitcomb 
& Haynes Company, was on his way to the stable, at the end of 
his day's work. He drove up the Waltham road from the water
ing trough and down the passage way to the platform, for the 
purpose of getting several bags of meal from the store. His team 
consisted of a pair of horses and a traverse sled. The horses were 
old, well broken, accustomed to trains of cars, and usually not 
afraid of them. When the plaintiff stopped the team, the sled was 
abreast the platform, and the horses were facing the railroad. He 
threw the reins over a stake on the sled, and, leaving the horses 
unhitched, went across the platform, opened the door, took a bag 
of meal which was near the door, and immediately returned to the 
platform, where he says he first heard the sound of an approaching 
train. The horses were then starting, or had already started a 
step or two. The plaintiff threw the bag onto the sled, and jumped 
on himself and seized the reins. What happened afterwards is in 
dispute. The plaintiff contends that his horses became frightened 
by the approaching train, that he could not stop them, and that 
he then tried to swing them to the right so as to keep them off the 
track, and that in so doing the horses or sled or both came in con
tact with the passing locomotive. On the other hand the defend
ant contends that the plaintiff was attempting to cross the track in 
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front of the train, and that his horses were on the track when the 
locomotive hit them. Of the merit of these contentions, we shall 
speak later on. 

Just before the time of collision, the engineer discovered the 
team, applied the emergency brake, and stopped the train as quickly 
as it could be stopped, at a distance of about two hundred and 
forty-seven feet from the crossing. It was found that the horses 
and sled had been thrown or carried along a considerable distance. 
They were on the easterly side of the tracks, just at the rear end 
of the train when it stopped. The horses were not much hurt. 
In some way, the plaintiff had been thrown under, or partly under 
the pilot of the locomotive, and in that position had been pushed 
along on the rail or ground. 

The plaintiff contends that the train was proceeding at a speed 
variously estimated at from twenty to thirty-five miles an hour, and 
in violation of R. S., ch. 52, sect. 8G, which reads as follows: ''No 
engine or train shall run across a highway near the compact part 
of a town at a speed greater than six miles an hour; unless the 
parties operating the railroad maintain a flagman, or a gate, or 
automatic signals ordered or approved by the railroad commis
sioners. at the crossing of such highway. " The 
defendant had no flagman at the crossing. Nor was there any gate 
or signals. 

But the defendant contends, so far as the statute is concerned, 
that it is not applicable (1) because the passage way upon which the 
plaintiff was driving, and which crossed the railroad, at or near 
the point of collision, was not a highway within the meaning of the 
statute, and (2) because it was not "near the compact part of a 
town." It also contends that the train was not moving at a 
dangerous rate of speed. We will consider these contentions in 
their order. 

The passage way connected two public ways. It was a short cut
off between the Waltham road and the Bangor road. There was 
evidence from which the jury might properly find that, though 
never laid out as a way, under the statute, it had been open, and 
had been commonly used by the public for the purposes of travel 
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for at least forty years, and that the public had gained a prescrip
tive right of travel over the way. The defendant, however, urges 
that a right to cross a railroad cannot be gained by prescription, 
citing Chapin v. Maine Central Railroacl Co., 97 Maine, 181. 
This is undoubtedly true. But it is shown in reply that the Maine 
Shore Line Railroad Company, which was the predecessor of the 
defendant company, when it built its road, took a deed of the 
premises where this passage way crossing is, and that deed contained 
the following provision :- ''Said company by acceptance of this deed 
promising to construct and maintain one train crossing over the 
track on said strip herein conveyed." And it also appears that the 
defendant has kept the crossing open, has kept it planked, at times 
has stretched a rope across the way while fast trains l:iave been pass
ing, and has maintained a sign at the crossing on which are the 
words ''Railroad Crossing," which as well as being a warning, was 
an invitation to the public to use the crossing. In view of these 
facts, which are undisputed, we think that at the time of the accident 
the public had a right to cross the railroad from the passage way, 
at least, with teams, and that is all that this case calls for. 

The next question is, was the passage way a ''highway" within 
the meaning of the statute? In the chapter of definitions, R. S., 
ch. 1, sect. (>, cl. VI, it is provided that ''the word 'highway' 
may include a county bridge, county road or county way." In 
Cleaves v. Jordan, 34 Maine, 9, the court, referring to this defini
tion, said :-('The meaning of the provision appears to be that, 
when the word [highway] is used in the statutes, its import should 
be that which is mentioned in the article, unless the sense would 
require a different one." And in Wate1,1urd v. County Com1·s., 
59 Maine, 450, the court, again referring to the same definition, 
said :-''The meaning of this provision is that when the word is 
used, its import is to be taken as thus defined, unless the obvious 
sense of the statute should require a different construction." It 
follows, therefore, that the word "highway" in a statute generally 
means a county way, a way leading from town to town, and estab
lished by county commissioners, as distinguished from a town way 
which is within the territorial limits of a town. and is laid out by 
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municipal authority. But as the cases cited show: this is not an 
absolute rule. It does not apply when it is obvious that the word 
is used in a statute in a different sense. And that may appear 
either from the purpose of the statute itself, or from the context. 
It seems clear to us that the meaning of the word ((highway" in the 
statute· we are considering was not intended by the legislature to be 
limited to the definition in the statute of definitions, which we have 
cited. Its obvious purpose was to protect public travel at railroad 
crossings. Now, if ((highway" means only county way, then all 
town ways are excluded from the operation of the statute. Yet the 
dangers at town way crossings are as great as are those at highway 
crossings. And it happens, as is well known, that perhaps the 
larger number of ways in the compact portions of towns are town 
ways or streets, laid out and built by towns to accommodate a 
growing population. It will be absurd, and we shall do violence 
to the statute, if we hold that ((highway" in this statute means only 
a county way. Keeping in view the object of the statute, we think 
it should be held, and we do hold, that the word ((highway" in this 
statute is used in its more generic and popular legal sense. A 
highway is defined by Webster as (( a public road, a way open to all 
passengers." ((Every thoroughfare which is used by the public, 
and is, in the language of the English books, 'common to all the 
king's subjects,' is a highway." 3 Kent's Com. 4321. ((The word 
'highwa.y' embraces every kind of public ways common to all 
citizens." ((A highway is a passage open to all citizens of the 
state to go and return, pass and repass, at their pleasure." See the 
num~rous definitions in 4 Words and Phrases, 3292. When used 
in the popular sense it includes all public traveled ways, whether 
county or town. Ilanling v. Medway, 10 Met. 465. 

The passage way in question was a public way, and so was a 
highway within these definitions. The railroad company treated 
it as a public way, and the plaintiff had a right to use it as such. 
And it was within the protection of the statute regulating the speed 
of trains across highways. 

Next, was this highway ((near the compact part of a town?" 
We think the jury was not only warranted, but required, to answer 
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the question in the affirmative. It is true it was not the only 
~ompact portion of the city of Ellsworth. It was not the largest 
compact portion. The statute does not mean that. We have no 
doubt that it was intended to prohibit and does prohibit, the 
running of trains faster than six miles an hour over crossings near 
any compact portion of a town, where there is no flagman, nor 
gate, nor signals. Ellsworth Falls is a little village, with church, 
school house, engine house, stores and dwellings, in all at least 
twenty-five buildings, and all within three hundred and fifty feet of 
the Whitcomb & Haynes store. Such a settlement is ~~a compact 
portion of a town" within the meaning of the statute. 

On this branch of the case it remains to inquire whether the speed 
of the train was unlawful, and whether it was dangerous, so that 
negligence may properly be inferred from it. The speed was unlaw
ful if it exceeded six miles an hour ; and the train hands called as 
witnesses all agree that it did exceed that rate. So it may be 
regarded as settled that the speed was unlawful. But that is not 
enough. The running of a train faster than the statute permits is 
not negligence per se. But it is competent evidence of negligence 
to be submitted to the jury. Neal v. Rendall, 98 Maine, (Hl. 
It is not conclusive. Alone, it may be sufficient, and it may not. 
If not, when considered alone, it may be when taken in connection 
with other evidence. In this case it will serve no useful purpose to 
analyze the testimony. The estimates of speed were, as is usual, 
widely variant. After a careful examination of the testimony we 
cannot say that it clearly appears that the jury erred in finding, as 
it necessarily must have found, that the train was run at an unlaw
ful and dangerous rate of speed, that the defendaut's servants were 
guilty of negligence in so running the train, and that their negli
gence was a proximate cause of the plaintiff's injury. 

A more difficult question arises when we inquire whether it has 
been sufficiently shown by the plaintiff, upon whom was the burden, 
that he was free from contributory negligence. And it is all the 
more difficult, because some phrases of the plaintiff's own testimony 
seem to show that he was negligent, while others tend to show the 
contrary. 



Me.] MOORE V. MAINE CENTRAL R. ll. CO. 305 

In the first place, the defendant claims that the plaintiff was 
violating an ordinance of the city of Ellsworth, which provides that 
"every person having the care of any team in any street of the city 
shall at all times be so near the team as to have perfect control 
thereof, unless the same he properly fastened." Assuming that this 
ordinance is applicable to the facts of this case, we say, as we said 
of the violation of the statute by the railroad trainmen, that a vio
lation of the ordinance is only evidence of negligence. It is not 
conclusive. Whether leaving unhitched a pair of old, well broken, 
work horses such as these are described to have been, while the 
driver stepped across a platform, opened a door and took out a bag 
of meal which was close by the door, did so deprive the driver of 
uch '' perfect control" as is reasonably contemplated by the ordin
ance, and whether the violation of the ordinance was actually neg
ligence, and, if so, whether it contributed in the end to the injury, 
are questions which have been settled by the jury, under instruc
tions to which no exceptions were taken, and settled adversely to 
the defendant's contention. And we see no good reason to disturb 
their finding in this respect. 

While it is claimed by the defendant that the plaintiff, having 
learned while in the store that a train was coming, negligently 
drove down onto the crossing in an attempt to cross over ahead of 
the train, it is contended for the plaintiff, as already stated that he 
did not know of the approach of the train until he stepped out onto 
the platform, that the horses had already stepped forward a step or 
two, that, although not ordi1iarily afraid of cars, they were fright
ened at this time and became more so, that he tried to stop them, 
and, being unable to do so, that he tried to swing them around to 
the right to prevent their getting onto the track, and while doing 
so the team was struck by some part of the locomotive. And, in 
this claimed condition of affairs, it is urged that there was no want 
of ordinary care on the part of the plaintiff. This is the view that 
the jury took, and we are of opinion that it has not been shown to 
be clearly wrong. 

Not much light is thrown upon the affair by the physical effect 
of the collision itself. Just what happen~d no one knows, And 
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no one ever can know just what will happen in a case of collision 
between a powerful moving force like a locomotive and a team. 
The bag of meal, it is claimed, was found on one side of the track 
and the horses and sled on the other, and the plaintiff was under 
the pilot. If the· horses were where the engineer says they were 
when struck, it is difficult to understand how they could have 
escaped with so slight injuries. And upon either theory it is not 
easy to see how the plaintiff got under the pilot. But he did. 

The claim of the plaintiff that the horses were frightened and 
that he tried to stop them, and then to turn them, is corroborated 
by the testimony of two other persons who saw the affair. _A wit
ness called by the defendant testified that he heard the word ''whoa" 
shouted by someone back of the store, and no one else is shown 
to have been there, besides the plaintiff. The same witness it is true, 
says he heard also the expression "giddap." There was evidence, 
too, that it had been arranged by the drivers of the four teams of the 
Whitcomb & Haynes Company who were at work on the same job, 
that the plaintiff's team and another one should go to the store on 
the way to the stable that night and get meal for all; and it was in 
pursuance of this arrangement that the plaintiff had driven to the 
rear of the store. He testified that he had intended to get five or 
six bags, but he had in fact taken only one when he heard the sound 
of the train. If it be true, and we think the jury might well 
believe it, that the plaintiff's purpose there was to get several bags 
of meal, there seems to be no reason why, having taken only Ol}e 
bag, he should, of his own volition, drive away and try to get 
across the track ahead of the train. If his team was not frightened, 
and was under control, it would naturally be expected that he would 
wait and take on the other bags of meal. This circumstance points 
strongly to the conclusion that something happened which took the 
attention of the plaintiff from the meal to the care of the team. 
All this evidence certainly furnished some basis for the conclusion 
that the plaintiff did not start from the platform with the intention 
of crossing the track at that time. And, even if, after he had 
found himself in a position of danger, he had mistakenly concluded 
that the safest course would be to try to cross the track, and so 
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came nearer to the track than he otherwise would, that would not 
necessarily have been negligence. Negligence is the want of that 
care which ordinarily prudent men use in the same circumstances. 
And even ordinarily prudent men, when they are caught in a trap, 
and must act instantly, miscalculate and misjudge. But the plain
tiff claims that all the time after he became aware of the approach 
of the train he acted with all the care which he had any opportunity 
to exercise. And in considering the question of contributory negli
gence, it should be remembered also that there is an electric light 
pole thirteen feet from the track, on one side or the other of which 
the horses had to pass. This fact may have added to the confusion 
and difficulty of the situation. 

It is suggested by the defendant that instead of turning to the 
right, the plaintiff should have turned the horses to the left where 
there was no obstruction to his passage. We think however that 
it cannot be said to have been negligence necessarily, because the 
plaintiff turned his frightened horses away from the approaching 
train rather .than towards it, under the circumstances. Nor would 
it necessarily be so, even if he had, in the stress of the moment, 
decided unwisely, and unfortunately for himself. 

On the whole, we think there is sufficient evidence to sustain the 
verdict of the jury on the question of liability. 

The amount of the verdict is also complained of. But it does 
not seem to be clearly excessive. The frightful experience of the 
plaintiff and the consequent nervous shock, together with the other 
physical ailments ~f the plaintiff call for very substantial damages. 

J}fotion fu1· a ,ww trial uverrnlecl. 



308 MOWRY & PAYSON ?'. FIHE INS. CO. [1 OG 

MowRY & PAYSON, Inc., r~. HANOVER FrnE INSURANCE CoMPANt. 

Knox. Opinion December 20, 190D. 

Statutes. Construction. Judicfol Power. Statutory Waiver. Pire Insurance .. 
Referees. Statute, 1905, chapter 158. Revised Statutes, chapter 49, 

section 4, paragraph VII, section ,5. 

When the language of a statute is clear and unambiguous, admitting of only 
one meaning, it is not permissible to interpret what has no need of inter
pretation. It is not the province of the court to incorporate into the 
statute by judicial construction provisions which the lPgislature did not 
see fit to insert. 

In construing a statute, its practical operation and possible consequences 
may be considered. 

A statutory waiver may be established without proof of an actual intention 
to waive a known right. 

Where an insurance company under the arbitration clause of the :Maine 
Standard Policy named three persons as referees, in accordance with tl1e 
terms of the policy, from whom the plaintiff might select one, and the 
person selected by the insured declined to act, held that the company ha<l 
failed to name three persom; each of whom was willing to act as one of tlie 
referees not only at the time he was named, but at the time he was required 
to serve, and therefore had failed to comply with the imperative terms an(l 
absolute conditions of the statute, and according to the language of the 
statute must "be deemed to have waived the right to arbitration." 

On exceptions by plaintiff. Sustained. 
Assumpsit on a fire insurance policy, known as the Maine Standard 

Policy, issued by the defendant company. There was no submissi6ll 
of the question of damages to arbitration as required by the terms 
of the policy, before the action was brought. When the action 
came on for trial, an agreed statement of facts was filed and the 
presiding Justice ruled ~~as a matter of law" that the defendant had 
not lost or waived its ~~right to arbitration under· the policy" and 
that the action could not be maintained. To this ruling the plain
tiff excepted. 

The case is stated in the opinion. 
Littl~field & Littl~field, for plaintiff. 
F. W. Brown, for defendant. 
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SITTING: WHITEHOUSE, SAVAGE, SPEAR, Brnn, JJ., EMERY, C. J., 
CoRNISPI, KING. JJ., Dissenting. 

\VHITEHousE, J. This is an action on a fire insurance policy 
issued by the defendant corporation in the form known as the Maine 
Standard Policy prescribed by chapter 49, section 4, par. 7, as 
amended by chapter 158 of the Public Laws of 1905. The policy 
contains the following clauses : 

'' In case of loss or damage under this policy, a statement in 
writing, signed and sworn to by the insured, shall be within a 
reasonable time rendered to the company setting forth the value of 
the property insured, the interest of the insured therein, all other 
insurance thereon, in detail, the purposes for which and the persons 
by whom the building insured or containing the property insured, 
was used, and the time at which and manner in which the fire 
originated, so far as known to the insured." 

'' In case' of loss under this policy and a failure of the parties to 
agree as to the amount of loss, it is mutually agreed that the amount 
of such loss shall be referred to three disinterested men, the company 
and the insured each choosing one out of three persons to be named 
by the other, and the third being selected by the two so chosen ; 

1 

the award in writing by a majority of the referees shall be conclusive 
and final upon the parties as to the amount of loss or damage, and 
such reference unless waived by the parties, shall be a condition 
precedent to any right of action in law or equity to recover for such 
loss." 

Respecting the latter clause, section 5 of the same chapter con
tains the following provisions : 

''If the insurance company shall not, within ten days after a 
written request to appoint referees under the provision for arbitration 
in such policy, name three men under such provision, each of whom 
shall be a resident of this state, and willing to act as one of such 
referees; or if such insurance company shall not, within ten days 
after receiving the names of three men named by the insured unde~ 
such provision, make known to the insured its choice of one of them 
to act as one of such referees, it shall be deemed to have waived the 
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right to an arbitration under such policy and be liable to suit there
under, as though the same contained no provisi?n for arbitration as 
to the amount of loss or damage." 

The policy in suit was for insurance to the amount of $1,000 on 
certain stock of cloths and clothing and all materials for the manu
facture of same, while contained in a frame factory building situated 
in Rockland, Maine. This property was damaged by fire on the 4th 
of June, 1907, and on the 25th of the following July, the plaintiff 
executed and delivered to the defendant a sworn statement purport
ing to contain the information required by the first clause of the 
policy above quoted. On the 9th day of the following September, 
being unable to agree with the defendant as to the amount of his 
loss, the plaintiff requested the defendant to appoint referees in 
accordance with the provisions of the policy and of the statutes of 
Maine, and named three persons from whom the defendant might 
select one. In accordance with this request, on the 18th of the 
same month, the defendant named three persons from whom the 
plaintiff might select one. Each of the persons so named by the 
defendant was a resident of Maine and before his nomination had 
stated to the defendant that he was willing to serve if chosen by the 
plaintiff. 

Of the three persons so named by the defendant, the plaintiff on 
the 11th of October, 1907, chose Chas. L. Brackett as one of the 
referees, but on the 14th of the same month, Mr. Brackett informed 
the defendant that on account of the death of his father and the 
many calls upon him in connection with his regular bvsiness, he 
should be unable to serve as referee. The next day the defendant 
informed the plaintiff by letter of Mr. Brackett's inability to serve 
as referee stating that it would ~~ao whatever is necessary to bring 
the reference about at once," and three days later submitted the 
name of another person in place of Mr. Brackett. On the 30th of 
the same month the plaintiff notified the defendant that it did not 
recognize the right of the defendant to submit any other name and 
that it declined to make any choice. On the same day this action 
on the policy was brought without a reference. 

The case comes to the Law Court on exceptions to the ruling of 
the sitting Justice in favor of the defendant made on an agreed state-
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ment of facts and the correspondence between the parties.• It 
appears from the statement of facts that the defendant waived any 
unreasonable delay in furnishing the proof of loss, but it is con~ 
tended that the action is not maintainable, because a reference in 
accordance with the provisions of the policy is made a condition 
precedent to any right of action thereon unless the reference has 
been waived and that there has been no such waiver in this case. 

On the other hand, the plaintiff contends that inasmuch as the 
defendant did not within ten days after request, submit the names 
_of three persons, each of whom was willing to act as -cme of the 
referees, it must by the express terms of the statute ~~be deemed to 
have waived the right of an arbitration under such policy and be 
liable to suit thereunder as though the same contained no provision 
for arbitration as to the amount of loss or damage." This is the 
only question presented for the determination of the court. 

The submission of the question of damages to arbitration as 
required by the terms of the policy, is expressly made a condition 
precedent to the plaintiff's right of action, and it is admitted that no 
such reference was had and no award of referees made respecting the 
~~ amount of loss or damages" before the commencement of this action. 
It is not questioned that within the time prescribed by the statute 
the defendant in good faith. responded to the plaintiff's request for 
a reference by naming for referees thre~ persons who had expressed 
a willingness to act as referees. . It is admitted that the ultimate 
declination of Mr. Brackett to serve was not occasioned through any 
fault of the defendant, and that after the refusal of Mr. Brackett 
to act, the defendant promptly offered to do whatever was neces
sary to secure a reference and submitted a new name in place of 
Mr. Brackett. 

Upon this state of facts it is earnestly contended that it would be 
unreasonable to hold that the defendant must be deemed thereby 
to have waived the right to arbitration. It is argued that the 
practical effect of such a construction of the statute would be to 
make the company guarantee that the persons named by it for 
referees should not only be willing to serve when named, but that 
they shall remain alive and able and willing to serve during the 
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entire limit of two years within which the action may be commenced. 
Several cases are also cited which are claimed to be in some 

respects analogous to that at bar and to lend some support to the 
defendant's contention. In Fisher v. Insurance Co., 95 Maine, 
486, the referees were duly selected and made their award, but the 
plaintiff claimed that the award wa.s invalid by reason of misconduct 
on the part of "the referees," and sought to recover his damages in 
an action on the policy, irrespective of the amount awarded by the 
referees. There was neither allegation nor proof, however, that 
such misco11duct was caused or participated in by the defendant, 
and it was accordingly held that if the award was invalid without 
fault of the defendant ''it was the duty of the defendant to seek a 
new determination in the manner provided by the contract." It 
will be seen that the question here decided was wholly different 
from that at bar, and that no reference whatever was made to the 
provisions of the statute here involved. A precisely similar question 
was decided in Levine v. Insurance Co., 66 Minn. 138, cited in 
Fisher v. Insurance Co., 95 Maine. In Fire Assn. ef Phila. 
v. Appel., 76 Ohio, 1, (80 N. E. 952) it was held that when the 
company's appraisers withdrew, neither party appearing to be in 
fault, it was the duty of the company upon request of the insured to 
select another appraiser in his place and go on with the appraisal, 
and that if the company refuseq so to do and insisted on a new 
appraisement, such conduct would amount to a waiver on its part 
of the right to arbitration. Similar questions were decided in 
Westenluiver v. Insurance Co., Iowa, (84 N. W. 717) and Grady 
v. Horne Ins. Uo., 27 R. I. 436, but no reference was made in 
any of these cases to any stipulation in the policy or provision of 
the statute fixing the time within which the referees must be named 
or selected. 

In Smith, v. Insurance Co., 87 Maine, 190, an action on a 
Massachusetts policy issued prior to the enactment of the statute fix
ing the number of days within which the persons must be named for 
referees, this court said : "It was as much the duty of one party 
as of the other to initiate proceedings, unless it may have possibly 
been more the duty of the plaintiff as the affirmative party." Thus 
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the law appeared to be left in a state of doubt and uncertainty 
respecting the party upon whom it was incumbent to initiate the 
proceedings. That opinion was announced January 23, 1895, and 
the statute under consideration was enacted by the legislature then 
in session, and was a part of section one of chapter 158 of the laws 
of that year, the same chapter and section which prescribed the 
form of the Maine Standard Policy. It declares that if the insur
ance company shall not, within ten days after a written request to 
appoint referees name three men, each of whom shall 
be a resident of this State and willing to act as one of such 
referees it shall be deemed to have waived the right 
to arbitration. It was apparently enacted for the special purpose 
of removing the previously existing uncertainty in regard to the 
mode of procedure, and of definitely prescribing the conditions 
under which the privilege of arbitration might• be enjoyed or the 
right deemed to be waived. In McDowell v. Insurance Company, 
164 Mass. 447, the efficacy of a statute of substantially the same 
tenor as our own was brought in ques_tion and it was held that if the 
insurance company failed to name three persons for referees within 
ten days after request or failed to choose one of the three named by 
the insured, it must be deemed ''to have waived its right to have the 
amount of the loss determined by arbitration." There was no 
suggestion that the provisions of this statute might be construed 
as merely directory. They were treated as definite imperative and 
controling. 

The statute is manifestly one of more than ordinary importance 
to the parties. In concise and definite terms, it states the conditions 
upon which the insured is compelled to surrender his right to a jury 
trial if he should prefer a jury trial upon the question of damages, 
as well as the obligations to be discharged by the company, if it 
would receive any advantages that might be derived from a settle
ment of the damages by arbitration. It fixes a brief and definite 
limit of ten days within which the names must be presented arid a 
referee chosen for the obvious purpose of securing a more prompt· 
administration of justice. The statute requires the company within 
ten days afler request to name three men ''each of whom shall be 



314 MOWRY & PAYSON V. FIRE INS. CO. [106 

willing to act as one of the referees." It gives the insured the right 
to select from three who are willing to serve. It contains no pro
vision which gives the defendant the right to present a new name in 
lieu of the one refusing to serve. Respecting the course to be 
pursued in the event that one or two of the three named shall refuse 
to serve, the statute is silent. It fails to anticipate such a contin
gency. It contains no provision giving the company the right 
either to present a new name in lie.u of one refusing to serve, or to 
name three new men from whom the insured could make a second 
selection. If it should be held that in the contingency named the 
company should have the opportunity to present either one or three 
new names, no limitation of time is fixed by the st~ tute within 
which such a new submission of name might be made. It specifies 
no limit beyond the single term of ten days. 

When the language of a statute is clear and unambiguous, 
admitting of only one meaning it is not permissible to interpret 
what has no need of interpretation. It is not the province of the 
court to incorporate into the statute by judicial construction, pro
visions which the legislature did ·not see fit to insert. 

It is true that in this case the good faith of the defendant is not 
questioned, but in determining the justice and propriety of the rule 
contended for by the defendant, its practical operation and possible 
consequences may properly be considered. By selecting Mr. Brackett 
as referee in this case the plaintiff thereby distinctly preferred him 
to the other two and by implication necessarily rejected the other 
·two. It would be an injustice to compel the plaintiff to accept one 
of those men after Mr. Brackett declined to serve, and if the oppor
tunity were given the defendant to designate a new man in place of 
Mr. Brackett, the plaintiff would be practically forced to accept any 
name which the defendant might deem it advantageous to present. 

Again if the court should assume to establish a rule that would 
authorize the men named by the defendant for referees to refuse 
to serve after the expiration of ten days, and still permit the defend
ant to retain the benefit of the arbitration clause irrespective of the 
limitation of time now prescribed by the statute it is evident that 
through the adroit management of a zealous insurance agent, the 
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insured would in some instance be effectually deprived of the choice 
given him by the statute and find himself reduced to the necessity 
of accepting for referee the only one who had not declined to serve 
and the one especially desired by the defendant. While there is no 
suggestion that the company designedly sought to create the situa
tion that existed in this case, it is an illustration of the possible 
results of such a rule. The company failed to give the plaintiff the 
opportunity to make the choice to which he was legally entitled, 
within the time limited by the statute. It failed to name three men 
each of whom was willing to act as one of the referees, not only at 
the time he was named, but at the time he was required to serve. 
It failed to comply with the imperative terms and absolute conditions 
of the statute, and must he held legally responsible for the failure 
of the arbitration and according to the langnage of the statute ''be 
deemed to have waived the right to it." It is not a question of the 
good faith or actual intentions of the defendant. It is not an 
intentional waiver, but a statutory waiver that deprives the defend
ant of the right to arbitration. A statutory waiver may be estab
lished without proof of an actual intention to relinquish a known 
right. The defendant failed to comply with a definite and positive 
requirement of the statute, and it is immaterial whether such failure 
was the result of a controversy respecting the legal duty of the 
defendant, or of its misfortune in selecting for referee one who was 
not willing to act as such at the time he was required to serve. 

The rule contended for by the defendant would enable the com
pany to defeat the purpose of the statute through a "change of mind" 
on the part of one of the men named for referees, and leave the 
insured in practically the same state of uncertainty, and subject to 
the same delay as before the adoption of the amendment. If it be 
deemed just and proper to preserve to the defendant the right of 
arbitration in the contingency which occurred in this case or in the 
event of the death of one of those named for referees it is the 
province of the legislature to take appropriate action to accomplish 
that result. It is not the duty of the court to seek to accomplish 
it by judicial legislation. 

Exceptions sustained. 
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DISSENTING NoTE. 

EMERY, C. J., CoRNISH, KING, J,T. We are unable to concur. 

We think the case, though naturally different in some details, is 

essentially within the spirit, the principle, of the case, Fisher v. 

lns1.tr-ance Corrpany, 95 Maine, 486, and cases there cited. That 

principle is that when the first proceeding to procure the stipulated 

appraisal fails without fault of the defendant, it is incumbent upon 

the plaintiff to initiate another proceeding for that purpose. In 

this case the failure was admittedly without the fault of the 

defendant. 

INHABITANTS OF MILFORD vs. BANGOR RAILWAY & ELECTRIC COMPANY. 

Penobscot. Opinion December 20, 1909. 

·waters and J-Vatercourses. Municipal Pire Protectfon. Contracts. 

Where the defendant company made a contract with the plaintiff town to 
furnish water to the plaintiff town, for protection against fire, and to 
afford as an effective service as furnished to the City of Old Town, and it 
:1 ppeared that the plaintiff town in consideration of a reduced :rental agreed 
that the main pipe should be six inches in diameter instead of eight inches 
as in Old Town, held that the defendant company was only bound to use 
reasonable care and diligence to furnish a fire service as near the efficiency 
of the Old Town service as the six inch pipe would enable it to do; that it 
was not bound to furnish the same efficiency as the Old Town plant 
furnished, but only such efficiency as could be reasonably obtained with 
the plant in the plaintiff town. 

A water company contracting to furnish water for fire protection is not liable 
for municipal property burned through the company's failure to furnish 
arr adequate supply, in the absence of an express undertaking to furnish 
protection to such property. 

Milford v. Bangor Ry. & Electric Co., 104 Maine, 233, affirmed. 
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On motion by defendant. Sustained. 

Action on the case brought by the inhabitants of the town of 
Milford against lhe defendant corporation to recover the value of 
the town hall and certain sidewalks and hose, which were the prop
erty of the municipality and were destroyed by fire in April, 1905. 
(See Inhabitants of JJ1i1ford v. Banyor Railway & Electric Com
pany, 104 Maine, 233.) Plea, the general issue. Verdict for 
plaintiffs for $4,101. The defendant then filed a general motion 
for a new trial. 

The case is stated in the opinion. 

Louis C. Steams, Louis C. Stearns, .Jr., ancl Tabe1' D. Bailey, 
fo_r plaintiffs. 

E. C. Rycle1·, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, Co1tNISH, K1NG, Brno, JJ. 

W HITEHousE, J. This is an action on the case brought by the 
inhabitants of the town of Milford against the defendant corpora
tion to recover the value of the town hall and certain sidewalks and 
hose, which were the property of the municipality and were destroyed 
by fire in April, Hl05. It is alleged that this loss was caused by 
the negligence of the defendant in failing to perform its contract to 
supply through its pipes water of sufficient current, pressure and 
volume to extinguish fires within the range of its hydrants. 

A general demurrer to the declaration was filed by the defendant ; 
and it was stipulated by the parties that the cause should be heard 
by the Law Court on the amended declaration, demurrer andjoinder, 
that if the demurrer was overruled the defendant should have the 
right to plead anew, and if sustained, the plaintiff should be non
suited. 

The count in the declaration especially relied upon by the plain
tiffs was the ~~ amended count," which is as follows: 

~~rn a plea of the case, for that on the 28th day of April, A. D. 
1905, the said inhabitants of Milford were the owners of a certain 
public building called a Town Hall, of the value of five thousand 
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dollars, and certain planks and timbers constituting a sidewalk of 
the value of two hundred and fifty dollars, and certain fire hose of 
the value of two hundred and fifty dollars; and the plaintiffs aver 
that on the said 28th day of April 1905, the defendant had engaged 
and was bound and obliged to furnish through its mains, conduits, 
pipes and hydrants, the same being laid and placed in the streets 
of said plaintiffs' town, water of sufficient current pressure and 
volume to extinguish fire within range of said hydrants, and especially 
and particularly fires orignating in or communicated to plaintiffs . 
said building and property, in consideration of the sum of eight 
hundred dollars per annum paid to it by said plaintiffs; now the 
plaintiffs say that on said 28th day of April a fire started in a board 
pile at a considerable distance, to wit, a quarter of a mile, from the 
plaintiff's said buildings and property, which said fire might easily 
have been extinguished and put out had there been any pressure 
and volume of water in said mains and hydrants, but the defendant 
unmindful of the duty and obligations in this behalf wrongfully, 
carelessly and negligently suffered and allowed said mains, pipes 
and hydrants to be destitute of any current of water or sufficient 
pressure, force and volume to be of any value or utility in extin
guishing said fire or any fire, so that the plaintiffs were unable by 
the use of the greatest diligence and the strongest efforts to quench 
the fire in said pile of boards, although they were in the use of due 
care in this behalf; and the plaintiffs aver that said fire in said board 
pile was communicated to the said buildings and property of plain
tiffs by sparks, firebrands or cinders, so that the same were utterly 
burned and consumed, _although hydrants were at hand and in close 
proximity to said buildings and property, and competent and capable 
men were at hand with suitable hose and appliances ready to extin
guish the fires started by said cinders and fire brands upon plaintiffs 
said building and property and were prevented from doing so solely 
by the lack and want of water in said hydrants which it was the 
duty and obligation of said defendant to furnish. And the plaintiffs 
aver that the sole cause of the said loss and damage was the wrong
ful neglect of duty of said defendant, to the damage of said plaintiffs 
(as they say) the sum of six thousand dollars." 
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It has been seen that the declaration as amended in the new count 
relied upon, alleged that ((the defendant had engaged and was 
bound and obliged to furnish through its mains, conduits, pipes 
and hydrants, the same being laid and placed in the streets of said 
plaintiff town, water of sufficient pressure and volume to extinguish 
fires within the range of said hydrants, and especially and particu
larly fires originating in, or communicated to plaintiff's said build
ing and property." Upon the strength of these allegations, admitted 
by the demurrer to be true, the sufficiency of the declaration was 
determined, and the demurrer overruled. The opinion of the court 
is reported in Milford v. B. R. & E. Co., 104 Maine, 233. To 
the doctrine of that opinion founded upon the definite and specific 
allegations of the plaintiff's amended declaration the court still 
adheres. 

The cause came on for trial before the jury at the January term, 
H)OU, upon the defendant's plea of the general issue, and it was 
then discovered that the written contract between the parties intro
duced in support of the declaration did not contain the particular 
stipulations above quoted upon which the opinion of the court was 
based in overruling the demurrer. But the cause was submitted to 
the jury under instructions to which no exceptions were taken, and 
a verdict was returned in favor of the plaintiff for $4,101. The 
case now comes to this court upon the defendant's motion to set 
aside the verdict as against the law and the evidence. 

By the terms of the contract introduced in evidence aud actually 
made by the parties, the defendant agrees that it will provide said 
towu with sixteen post hydrants and water for the same, and that 
these hydrants shall be so placed that they will afford proper protec
tion against fire; that each hydrant shall have two nozzles and be 
supplied by pipes at least four inches in diameter; that the ((water 
works to be established under the contract shall be supplied by a 
pump or pumps of a capacity of not less than one million gallons 
per day, and that they may be operated by direct pressure or by 
reservoirs or by stand pipe system ; that the main pipe as far as the 
first branches shall be not less than six inches in diameter 
and shall be equal in all respects and afford as effective service as 
that furnished to the city of Old Town." 
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There is no specific averment either in the original declaration or 
the amended count, that these special stipulations in the contract 
were not performed, and the uncontradicted evidence at the trial 
shows that all of them with the possible exception of that last named 
were unquestionably fully performed by the defendant. With 
respect to the last stipulation that the main pipe shall afford as 
effective service as that furnished to the city of Old Town, it appears 
that the plaintiffs were advised to have the main pipe eight inches 
in diameter but they were unwilling to incur the additional expense, 
and in consideration that the annual rental should be reduced to 
$800, agreed that the main pipe should be six inches i1~ diameter. 
The presiding Justice therefore properly instructed the jury upon 
this branch of the case as follows : 

~~The defendant company was only bound to use reasonable care, 
reasonable diligence to furnish a fire service as near the efficiency 
of the Old Town service as the 6 inch plant named in the contract 
would enable them to do ; that they were not bound to furnish the 
same efficiency as the Old Town plant furnished, but only such 
efficiency as could be reasonably obtained with the plant put in at 
Milford." 

The defendant accordingly insists that the contract actually made 
between the parties was in effect only such as is ordinarily made 
by a water company to establish a plant and supply water without 
any stipulation to do any specific thing or to afford protection to 
any particular property. 

In support of the motion the defendant earnestly contends that 
in making this contract with the water company for the protection 
of property against fire, the town acted for the general public 
good ; that in the absence of an express covenant to do a particular 
thing, the contract does not protect any particular property, but is 
for the benefit of all, and that the town as a property owner 
derives the same benefit that every other property owner does and 
no other or different adv_antage or protection ; that since there is 
no express covenant in the contract, the security afforded the plain
tiff's property was only the same security which in the exercise of 
its governmental functions, the plaintiffs had obtained for the whole 
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town; that the defendant simply agreed to furnish a water system 
and supply it with water, and did not agree to extinguish fires or to 
insure property against loss by fire, and that, consequently, in the 
absence of any special agreement to furnish a certain pressure, or a 
certain amount of water, or specifically to protect the plaintiff's 
property, no action can be maintained to recover for the loss of 
property by fire. It is confidently claimed that since the reasoning 
adopted and the authorities adduced in support of the conclusion 
reached in the former opinion on the demurrer had reference solely 
to the averment of the specific stipulations which it was discovered 
at the trial, were not contained in the contract, that opinion is not 
authority upon the questions raised under the pending motion now 
before the court. 

In Hone v. Presque Isle Water Company, 104 Maine, 21 7, it 
was held that where a public service water company makes such a 
contract with a municipality to furnish a supply of water for 
general fire purposes without a specification of any particular thing 
to be done to that end, and without any stipulation respecting 
liability for losses by fire, or where the duty of such a water com
pany to furnish water arises solely from an accepted service for 
general fire purposes, individual owners of property destroyed by 
fire cannot maintain an action on the case against the water com-

-pany for a loss resulting from the negligent failure of the company 
to furnish a sufficient supply of water. In that case the court said 
in the opinion: ~~But the proposition advanced by the plaintiffs 
would require water companies to assume, to some extent, the 
responsibility of insurers, and it does not satisfactorily appear that 
such a doctrine would be more in harmony with considerations of 
public policy, or more consonant with reason and justice than the 
established rule. Ample opportunities are already afforded for all 
property owners to obtain insurance against losses by fire, and the 
assumption of such risks by water companies, even in a modified 
degree, would result in a double insurance and largely increased 
water rates. Furthermore, capital would not readily seek invest
ments in enterprises involving a public service exposed to incalcu
lable hazards and constant litigation. In the practical administra .. 

VOL, CVI 21 
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tion of the law the established rule has not been found the cause 
of extraordinary hardships or the occasion for exceptional com
plaints." 

It is contended in behalf of the defendant that these genernl 
observations are equally pertinent in the case at bar. · As before 
intimated the question now raised upon the defendant's motion has 
never before been presented to this court, and no case has been 
cited by the learned counsel which can be deemed a direct authority 
for the plaintiff's contention. The only case to which the attention 
of the court has been called tending directly to support the defend
ant's contention is that of Ukiah v. Ukiah Water City Go., 142 
Cal. 173. (7 5 Pac. Rep. 773.) II} that case it was held that 
"Where a municipal corporation enters into a contract with a 
company to supply water for the extinguishment of fires through 
hydrants, connected with its mains, such contract being entered 
into for general purposes and for the benefits of all its inhabitants, 
no protection to any specified property being contemplated, the 
relation of the water company is not different, as to the property of 
the municipality from the relation of any of its citizens to such 
company, and it cannot recover for the loss of its property from 
the failure of the water company to furnish an adequate supply of 
water as provided for in such contract." 

In the opinion the court adopting the language of the trial judge 
said: ''It is true that no written contract covering the time of the 
fire is shown, but no particular form is prescribed by the statute for 
such contracts, and the evidence forces the conclusion that, at the 
time of the fire, the same relations existed between the town and 
the defendant as to the furnishing of water for general purposes, as 
ordinarily exist between the private consumer and the water com
pany, as to water for domestic purposes." 

'(No formal written contract seems to be required· by our statute 
to establish this relationship between the municipality and the 
company. 

"The evidence clearly shows that whatever the relationship be
tween plaintiff and defendant was, so far as the furnishing of water 
for fire purposes is concerned, it was entered into by the town in 
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the execution of the power conferred upon it to provide protection 
against fire for the benefit of all the inhabitants, and there is noth
ing to indicate that the protection of any specific property was 
contemplated. 

"In providing for a water supply for general fire purposes, a 
municipality exercises the same character of functions that it does 
when it provides fire-engines and other apparatus for the extinguish
ment of fires, or when it employs policemen or watchmen for the 
protection of its inhabitants against crime. 

"Where, in the exercise of this power, it establishes or acquires its 
own system of waterworks, and undertakes to itself provide an ade
quate supply, it is settled beyond controversy that the city is not 
liable to its citizens whose property is destroyed by fire for failure to 
provide an adequate supply, the power vested in the city being in its 
nature legislative and governmental, requiring the exercise of judg
ment and discretion. 

''Where, instead of acquiring its own system and attempting to 
itself provide the water for such purposes, it contracts with a water 
company to furnish such service, thus making such company prac
tically the agent or employee of the city, the many decisions of the 
appellate courts of other states are practically unanimous in holding, 
upon apparently the soundest reasoning, that the water company 
is not liable at the suit of a third person whose property was 
destroyed by fire, by reason of its failure to supply sufficient water. 
to the town for such purpose. 

''Doubtless a water company may so bind itself by contract with 
a person to furnish him water for the extinguishment of fires as to 
render itself liable for the value of property of such person destroyed 
by fire, by reason of its failure to furnish him a sufficient supply of 
water. 

''It may be assumed here that it is within the power of a munici
pality, as a property owner, to enter into such a contract with a 
water company for the protection of the property which it owns as 
a legal individual, but it certainly needs something more than evi
dence showing an accepted service for general fire purposes to estab: 
lish such a contract, and the evidence here shows nothing more. 
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"In providing protection against fire to its inhabitants, the 
municipality exercises a power conferred soldy for the general public 
good, and from the exercise of which the municipality, as a property 
owner, derives the same incidental benefit that every other property 
owner does-no more, no less. 

ffy et in each there is a contractual relation. 
''The bar to such a recovery in each case is, that the contract was 

not for the protection of any particulnr property or person, but 
was for general benefit of all the property and persons within the 
municipal limits, and was entered into by the town as a public 
agency, solely for that purpose, and in the exercise of its power to 
furnish such general protection. 

''I cannot escape the conclusion that the relations between plain
tiff and defendant, as shown by the evidence, are susceptible of no 
other construction; that the defendant assumed no obligation 
regarding plaintiff's property different from that assumed by it 
regarding all of the other property within the town ; and that the 
plaintiff, as a property owner, is without right of action." 

The opinion proceeds to show that Paducah Lumber Co. v. 
Wate'l' Co., 8~ Ky. 34, (12 S. W. 445) and Gwrell v. Water Cu., 
124 N. C. 328 (32 S. E. 720) in which the opposite conclusion was 
reached, are to be distinguished from the California case against 
the Ukiah Water Company by reason of the fact that in the case 
of the Paducah Lumber Co. and in the Gorrell case there was an 
express contract to do certain specific things, which appear to have 
been equivalent to the stipulations alleged in the plaintiff's decla
ration in the case at bar. The court then further say: ''In each 
of these cases it will be observed that the court was dealing with 
contracts whereby the water companies, for valuable concessions and 
exclusive privileges, had agreed to do and to maintain certain 
specific things by way of protection from fire, and the gravamen of 
the charge against each and all of the companies was that they had 
violated their contract in failing to do the particular things for the 
doing of which they had expressly contracted. The broad distinc
tion between those cases and the one at bar is, as pointed out in 
the opinion of the trial judge, that there is no express covenant in 
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the contract between this plaintiff and this defendant, and the 
security to plaintiff's property was only the same security which in 
the exercise of its governmental functions the plaintiff had obtained 
for the whole town." 

In the leading case of IIadley v. Baxendale, 9 Exch. 353, so 
often cited as authority in this country, the familiar rule was enun
ciated that the damages which a party ought to recover as a result 
of a breach of contract "should be either such as may fairly and 
substantially be considered as arising naturally, i. e. according to 
the usual course of things from such breach of contract itself or 
such as may reasonably be supposed to have been in the contempla
tion of both parties at the time they made the contract as the 
probable result of the breach of it." See also Farnham on Waters 
and Water Rights, 848. It certainly cannot be reasonably claimed 
{hat for the moderate consideration received by a water company 
under such a contract as the one actually made in the case at bar, 
it was within the contemplation of both parties that the water com
pany had undertaken to make good the loss which would result 
from the destruction of the plaintiff's property by fire. 

It is the opinion of the court that the legal effect of the contract 
in this case cannot be distinguished in any essential particular from 
that considered in Ukiah City v. Ukiali Wate1· Company, supra, 
and that the verdict of the jury in this case being against the law, 
cannot be sustained. 

Motion sustained. 
Verdict set aside. 
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MANUFACTURERS NATIONAL BANK 

vs. 

HoLLINGSWORTH & WHITNEY CoMPANY. 

Androscoggin. Opinion Decem her 20, 1909. 

Evidence. Memoranda. Logs and Lumber. Contract. Scale. Assignments. 
Liability of Debtor. 

Where a scaler agreed upon by the parties uses an assistant who measures 
and scales logs in accordance with the scaler's instructions and directions, 
and who enters on scale pads the separate contents of each log scaled by 
him, which pads the scaler examines and tests from time to time and 
signs, adopts and uses as the memoranda of his scale, 1:1.nd identifies them 
in court as the pads so ·made by his assista

0

nt and adopted by him, such 
pads are admissible without producing the assistant who made them. 

The scale of a scaler agreed upon by the parties is not to be disregarded 
because an assistant performed some of the work necessary to be done in 
making the scale. The data obtained by his assistants in their measure
ments and scale of the logs, and the entries and memoranda thereof made 
by them, acting under his direction, and inspected, corrected and adopted 
by him, may be used by the scaler in ascertaining the quantity of logs 
scaled. 

In the absence of fraud or mathematical mistake the scale of a scaler agreed 
upon by the parties is conclusive, ~nd the burden is upon the party attack
ing the scale to prove such fraud or mistake. 

Held: That the evidence offered in the case at bar to set aside the scale of 
the scaler agreed upon by the parties falls far below that degree of proof 
essential to establi'31:i fraud, bias or prejudice on the part of the scaler; 
neither is it shown that there was any mathematical mistake. 

An agreement by the defendant November 26, 1902, to pay a bank amounts 
becoming due from the defendant to a firm during the current season on a 
logging contract which ran for four years, only bound the defendant as to 
amounts falling due the firm during the logging season of 1902-3, not 
applying to left-over logs, since under the logging contract nothing became 
due on them during that season, and the bank could not recover on a 
quantum mC'ruit as to such left-over logs, nor did the agreement prevent 
the defendant from giving the firm a check to pay labor bills, from taking 
over a loan to the firm made by defendant's employee, or from buying 
supplies of the firm. 
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On report. Judgment for defendant. 
Assumpsit on a contract arising out of a written acceptance by 

the defendant of an order given by J. S. Longley & Son for the 
payment to the plaintiff of such amounts as should become due 
them under their logging contract with the defendant. The writ 
also contained a count for a quantum meruit. Plea, the general 
issue with a brief statement alleging that the defendant ''paid to the 
plaintiff all that it assumed to pay to the plaintiff." At the con
clusion of the evidence, the case was reported to the Law Court, 
up.on so much of the evidence as was legally admissible, ''to deter
mine both the law and the facts and to render judgment accord
ingly." 

The case is stated in the opinion. 
Newell & Skelton, for plaintiff . 
.1Vorman L. Bassett, for defendant. 

SrrTING: WHITEHOUSE, SAVAGE, SPEAR, KING, Brnn, ,JJ. 

KING, J. This case is before the Law Court on report. It is an 
action of assumpsit on a contract arising out of a written acceptance 
by the defendant of an order given by J. S. Longley & Son for the 
payment to the plaintiff of such amounts as should become due them 
under their logging contract with the defendant. The writ also 
contains a count for a quantum meruit. 

May 4, 1901, ,J. S. Longley & Son entered into a written contract 
with the defendant to cut, haul and drive logs for the next four 
succeeding seasons. The logs were to be cut on Misery Township, 
Somerset County, Maine, landed in Chase Stream and Indian Pond, 
and driven into the East Branch of Kennebec River. They were to 
be scaled at sound scale by a competent scaler, mutually agreed 
upon. The 9th paragraph of the contract reads: 

''9th. Said party of the first part hereby agrees to pay, and 
said party of the second part to receive, as full compensation for the 
services herein specified, the sum of five dollars and fifty cents ($5.50) 
per thousand feet for that part hauled into Chase Stream and six 
dollars ($EL) per thousand feet for that part hauled into Indian 
Pond, sound survey for all logs so cut, hauled and driven, payments 
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to be made as follows : $4. per thousand feet April 1st of each sea
son for the amount of logs which in the estimation of the scaler are 
cut, yarded and landed at that date, and the balance as it may 
appear by the scaler's bills, when said logs are driven and delivered 
at the place of delivery above specified: provided, however, said 
party of the first part is satisfied that all bills for which a lien 
upon said logs could be claimed, have been paid and discharged by 

. said party of the second part, and said party of the first part shall 
not be obliged to pay said balance until it is satisfied of said fact. 
In case only a portion of said logs are driven and delivered the first 
season, then said party of the first part shall pay said balance per 
thousand for such quantity of logs only as are so driven and delivered, 
and shall retain the balance until the remainder of said logs are 
driven and delivered by said party of the second part, and said 
party of the first part is satisfied that all liens, claims and demands 
have been paid and discharged." 

Before beginning the second season's operation under the con
tract, the Longleys, on Nov. 20, 1902, gave to the defendant this 
order: 

''Please pay to the Manufacturers National Bank of Lewiston, 
Maine, all that may be due us under the terms of contract with you 
for hauling and driving logs until otherwise notified by the Directors 
of said Bank." 

Nov. 26, 1902 the defendant wrote the plaintiff bank : 
••we have received an order from J. S. Longley & Son to pay you 

such amounts as shall become due on their contract with us this 
season, and will forward to you such amounts as become due as 
requested." 

A portion only of the logs cut during the winter of 1902-3 were 
hauled and driven, the rest being left on the ••yards" in the woods. 

Two questions are presented; First, did the defendant pay to the 
plaintiff all that became due under the contract with the Longleys 
for the logs hauled and driven? Second, was the defendant required 
under its contract of acceptance to pay the plaintiff anything on 
account of the logs that were cut dur_ing the winter of 1902-3 but 
left over on the "yards?" 
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1. A. D. Heald, of Gardiner, was agreed upon as the scaler for 
the operation of 1902-3. According to his scale bills the amount 
of logs that the Longleys succeeded in hauling and driving that 
season was 2,768,630 feet, amounting at the contract price to 
$ lf>, 227 .46. The defendant had from time to time during the 
operation made payments to the plaintiff aggregating $16,000, 
an amount somewhat in excess of the contract price for the logs 
actually driven. 

The plaintiff, however, claims that a much larger quantity of 
logs was hauled and driven than Mr. Heald's scale bills show, and 
much evidence was presented relative to that issue. It will not be 
practicable or perhaps useful to attempt here an extended analysis 
and discussion of that evidence, but only to refer briefly to that 
which shows the method and manner of Heald's scale, and that 
which the plaintiff claims discredits that scale. . 

The logs hauled were landed on Chase Stream in three separate 
landings, designated by the surveyor by numbers. No. 1 landing 
was the upper one. Nos. 2 and 3 were practically one, being on 
opposite sides of the stream, and about one mile below No. 1. 

Mr. Heald testified that he was ''sixty-eight years old," had 
"scaled thirty-five consecutive winters," and "for about every one 
on the Kennebec River." He began scaling at No. 1 landing on 
Jan. 10, 1903, and used the "Five Lined Holland Log Rule" called 
for in the contract, applying "the common method of surveying 
logs." He used scale pads, so called, on which was kept the data 
of the scale as the work progres~ed. These are small sheets or 
slips of paper made for the purpose, each being ruled into 200 
small squares or checks, and in each square is entered in figures the 
contents of a separate log as surveyed. He OIJntinued scaling alone 
at No. 1 landing until Jan. 28 when C. G. Aldrich came as his 
assistant. Heald worked ·with Aldrich one day, instructing him, 
and ascertaining and testing his method and efficiency. He says: 
"I scaled the same logs he scaled, so as to compare with him; see 
how he scaled them, and how they agreed with my work." He 
then left Aldrich to scale on No. 1 landjng as his assistant, for 
whose scale he was responsible, and went to landings 2 and 3 to 



330 BANK 'V. H. & W. COMPANY. [106 

scale there. From time to time Heald went to No. 1 landing and 
inspected Aldrich's work to see that the scale was being done right, 
and he approved and adopted it as his scale. 

There were 82 scale pads filled at No. 1 landing, 73 of which 
were signed by Mr. Heald, the other 9 being unsigned. The pads 
filled between ,January 10 and 28 represent data obtained by Heald 
personally, the data for the others having been obtained by his 
assistant, Aldrich, under his direction, and_ those pads Mr. Heald 
corrected, adopted, signed and retained as the detailed memoranda 
of his scale, and from time to time he sent them, or copies of them, 
to the defendant a~1d the Longleys. 

The method of scaling at the other landings was the same. As to 
No. 2 landing Mr. Heald testified: rr1 say I scaled them all. 
I did, but the pads don't show it. Henry Wilson's pads I accepted 
for a certain length of time. We both scaled together through 
the whole hauling season. He scaled the same logs I scaled and I 
accepted his pads up to No. 32-about 32 pads-and sent them 
into the office after the 32 that I speak of, I stopped 
sending in his pads and sent in my own pads." At landing No. 
3 a helper assisted Mr. Heald in getting the lengths of the logs, 
but Heald took the diameters of all, made the scale, and filled out 
all the pads excepting r'just a few pads that he (Wilson) personally 
scaled." The record shows only one pad from No. 3 landing 
signed by Wilson. 

After the scale was completed Mr. Heald rendered to each party 
to the logging contract a final scale bill showing that he had scaled 
3G,082 spruce logs at 2,664,480 feet, 337 pine logs at 54.620 feet, 
and 939 cedar logs at 49,530 feet, a total of 2,768,630 feet. 

Objection was made: by plaintiff to the admission of the scale pads, 
on the ground that Mr. Heald, the surveyor agreed upon by the 
parties, did not personally perform all the labor in making the 
scale of the logs as represented on the pads, but that some of it was 
done by assistants who were not called to identify those pads made 
out by them and verify their correctness. 

As the case is to be determined here on so much of the evidence 
only as is legally admissible, it is of little consequence whether all 
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the pads were strictly admissible, for the testimony of Mr. Heald, 
the surveyor, and his final scale bill, amply show the method, 
manner and quantity of his scale. But we think the objection is 
without merit, and that upon both reJlson and authority the pads 
were properly received in evidence. They were original entries 
made by a person in the regular course of business whose duty it 
was to make them. They were made under conditions calcu_lated 
to prevent mistakes and insure accuracy. They were identified by 
Mr. Heald as those used in the work of scaling. The larger part 
of them he personally made out, and the rest were made under his 
direction, by his assistants, whose work he inspected and tested from 
time to time and adopted as his. Practically all the pads were 
signed by him, and kept and used by him as the original memoranda 
of his scale. It would seem that no further proof of their genuine
ness ought reasonably to be required. 

Speaking of the admissibility of such and similar entries without 
their verification on the stand by all the persons who were concerned 
in their making, Wigmore in his work on Evidence, section 1530, 
says: ''Such entries are dealt with in that way in the most 
important undertakings of mercantile and industrial life. They are 
the ultimate basis of calculation, investment, and general confidence 
in every business enterprise ; nor does the practical impossibility 
of obtaining constantly and permanently the verification of every 
employee affect the trust that is given to such books. It would seem 
that the. expedients which the entire commercial world recognizes as 
safe could be sanctioned, and not discredited, by courts of justice. 
When it is a mere question of whether provisional confidence can be 
placed in a certain class of statements, there cannot profitably and 
sensibly be one rule for the business world and another for the court 
room." 

In Mississippi River Logging Co. v. Robson, 69 Fed. 773, a 

case directly in point, the logs were scaled by "camp scalers" so 
called, who entered the measurements first on cards and at night 
transcribed them upon scale books. From time to time inspectors 
visited the camps and examined the scale books, verifying them by 
measuring some of the logs. The inspectors identified the scale 
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books and testified to their correctness. It was held that the books 
were admissible without producing the camp scalers, the court say
ing: mrhey appear to have been kept under conditions that were 
calculated to prevent mistakes therein, and to secure a high degree 
of accuracy. They were also identified by witnesses who were 
familiar with their contents, and whose .special duty it was to see 
that they were properly kept. Under these circumstances we think 
that the trial court would have erred if it had excluded the books 
on the ground that they had not been sufficiently identified, or that 
they were not the best evidence." 

Neither can the plaintiff's contention be sustained that Mr. Heald's 
scale is to be disregarded because other persons assisted him, and 
he did not personally perform all the work necessary to be done in 
making the scale. It would be quite impossible for one person to 
measure and survey each log in a lumbering operation amounting to 
several millions, especially when there were several landings at some 
distance apart. It was, therefore, to be expected that the surveyor 
for this large operation would require helpers and assistants, for 
the work to be done demanded it. Such, too, is the custom followed 
in the scaling of logs in large lumbering operations in this State. 
The data obtained by his assistants in their measurements and scale 
oi the logs, and the entries and memoranda thereof made by them, 
acting under his direction, and inspected, corrected and adopted 
by him, may be used by the scaler in the determination of the 
quantity of logs scaled. M. D. & I. Co. v. Allen Cloth,ing Co., 
102 Maine, 257, 260. 

The plaintiff further claims that Mr. Heald's scale did not give 
the full contents and quantity of the logs, and for that reason it 
should not control. But in the absence of fraud or mathematical 
mistake ~he scale of the scaler agreed upon by the parties is con
clusive, J:iid the burden is upon the party attacking it to prove 
such fraud or mistake. Atwood v. JJ{fg. Co., 103 Maine, 394; 
M. D. I. Co. v. Allen Clothing Co., supra; Nadeau v. Pingree, 
92 Maine, 196. 

We think the plaintiff has failed to sustain this burden. Mr. 
Heald was a scaler of long experience and good reputation. He 
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was selected by the parties, and no reason is suggested why he 
should be unfair. The method he employed was calculated to pre
vent mistakes, and it is not made to appear wherein any mistake 
was made. 

An examination of his scale biHs show a scale of 36,082 spruce 
logs making a total of 2,6()4,480 feet, an average of 13.54 logs 
per thousand. That portion of the logs left over on the yards in 
the woods were scaled in 1904 on the landings by Edward Ireland, 
a scaler agreed upon by the parties. His scale bills show that he 
scaled 22,217 spruce logs making 1,651,820 feet, an average of 
13.45 logs per thousand. This small difference between two inde
pendent scales of logs, cut at the same time and in the same oper
ation, and made at different times and by different scalers, both 
having been mutually selected by the parties, is a convincing circum
stance in answer to a claim of fraud or mathematical mistake in the 
Heald scale. 

The plaintiff claims to have introduced evidence tending to show 
that the logs did in fact run at about an average of 11 ½ per 
thousand. We have examined with care the testimony of the 
witnesses called by the plaintiff on this point, and we do not find 
in it sufficient proof of facts and circumstances that reasonably dis
credit either the fairness or accuracy of the Heald scale. 

George Gordon, who hauled the left-over logs, from his observa
tion of the logs only, estimated that it would take ff about eleven 
and one half" per thousand. James Cr Brien, from his observation 
while working on the logs as a river driver, estimated about eleven 
per thousand. William E. Drewry, called by the plaintiff on this 
point, actually scaled on No. 1 landing 17,269 pieces making 
1,151,330feetwith an average of f'over fifteen to a thousand." 
He gave as an explanation why his scale took two more logs per 
thousand feet than the Heald scale, that many long logs were cut 
into two on the landing. But the s~ale of Heald included the 
same logs. Joseph Bairlargeon, who had charge of the camps, 
estimated "eleven and a half perhaps." He scaled, however, one 
day only and his total for that day was 500 feet less than the 
Heald scale for the same day. Urban Spaulding scaled the left-
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over logs on the yards in the woods and his average was "about 
eleven." But he scaled '' at the bigness," which means that he 
made no allowance for unsoundness. The contract, however, called 
for a "sound scale" and this was the scale made by Heald. Herein, 
and in the fact that many long logs were cut in two after being 
hauled, is to be found sufficient reason to account for Spaulding's 
smaller average. Henry M. Wilson, who scaled on No. 2 landing 
through the hauling season, along with Mr. Heald, but as an inde
pendent scaler, testified that he took an average of "practically 
eleven." With respect to Wilson's scale it is to be noted that of 
the 7 5 scale pads filled out at No. 2 landing, the first 32 sent to 
the defendant and put in evidence were Wilson's, which Heald 
adopted. This fact would tend to show that there could have been 
no material difference between their scales, at least during the first 
part of the scaling. The average of the Heald scale was that of 
all the logs on all the landings combined. That of Wilson was only 
of those on No. 2, and this undoubtedly accounts for the difference 
in the averages, for the result of Drewry's scale shows that the 
logs on the upper landing must have been smaller than those on the 
other landings. In Bailey v. Blanchard, 62 Maine, lGS, 171, 
the court, speaking of the conclusiveness of the scale of a scaler 
agreed upon, said: "Neither party is at liberty to set it aside or 
i~peach it, except upon such evidence as would avoid the awar(l of 
an arbitrator mutually chosen-evidence which will satisfy the jury 
that the scaler acted corruptly, or that injustice is done by reason 
of some bias, prejudice, or foul practice in the procurement of it." 
The evidence offered by the plaintiff here to set aside the scale of 
the scaler agreed upon by the parties falls far below that degree 
of proof essential to establish fraud, bias or prejudice on the part 
of the scaler in making the scale. It is also to be observed in this 
connection that the contract expressly provides that in case of dis
satisfaction as to the scale the parties would then agree upon a 
committee to test the scale. If there was any dissatisfaction with 
the scale as the work progressed, it does not appear that any effort 
was made to have the scale tested in the manner provided for in the 
contract. 
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It is, therefore, the opinion of the court that the scale of Mr. 
Heald, the scaler agreed upon by the parties, must control and is 
conclusive as t~ the quantity of logs driven in during the season of 
1902-3, and the case shows that the defendant paid to the plaintiff 
all that became due under the contract for those logs. 

II. With respect to the left-over logs, the plaintiff claims in its 
writ that the defendant is liable to it for the cutting and yarding of 
2,500,000 feet of logs at $3.50 per thousand. 

The following facts and circumstances seem necessary to be stated 
as somewhat explanatory of this claim, and of the contentions of 
the learned counsel for the plaintiff in argument. 

April 16, 1903, the defendant, at the urgent request of the 
Longleys, and upon their representation that the money was needed 
to pay labor bills, gave the Longleys a check for $5000. No part 
of the proceeds of this check was turned over to the plaintiff, and 
$2000 of it appears to have been used to take up a note which had 
nothing to do with the lumbering transaction. The Longleys still 
requested further assistance from the defendant to pay the men on 
the drive. This request was not directly granted, but on May 1, 
U)03, W. J. Lanigan, who then was and for a long time had been 
in defendant's employ, and was the representative of the defendant 
through whom the Longleys chiefly negotiated, loaned them $3000, 
taking their note therefor on one year secured by a mortgage of 
their teams and lumbering outfits. On May 0, 1903 this note and 
mortgage was transferred by Lanigan to the defendant. The plain
tiff was not informed eith.er_ of the $5000 check or the Lanigan loan. 

In the line of a suggestion of the Longleys for a readjustment of 
the logging contract ''so that we can come out whole in the future 
if possible" negotiations between them and the defendant result~d, 
on September 28, 1903, in an agreement whereby the logging con
tract was cancelled, and the defendant was to take over the supplies 
and outfits of the Longleys for $1850, pay them $700 on account 
of a dam they had built, and pay them ''at the rate of $3.50 per 
M ft. for yarding the logs which are now on the yards, after we haul 
them on to the landings and scale them." The plaintiff was not 
informed of this new arrangement. 

-
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The defendant claims that the quantity of logs so taken by it 
on the yards, according to the scale made on the landings after they 
were hauled in the winter of 1903-4, was 1,708,870 feet, for which 
it credited the Longleys, at $3.50 per M, $5,981.05. The defend
ant's account with the Longleys for the operation of 1902-3, as 
presented in the record, shows disbursements of $24,000, made up 
of the $16,000 paid to the plaintiff, the $5000 check given to the 
Longleys, and the $3000 Lanigan loan. Against this is credited, 
for the logs driven in the spring of 1903, $15,227.46, for work on 
road, $69.15, for account of dam, $700, for supplies, etc., $18f50, 
and for the left-over logs at $3.50 per M, $5,981.05, a total of 
$23,777.66, leaving a deficit of $222.34. 

It is claimed in the brief of the plaiutiff that in giving to the 
Longleys the $5000 check, in taking over the Lanigan loan of $3000, 
and in purchasing the supplies for $1850, the defendant diverted 
the payments of those sums from the plaintiff wrongfully. But it 
should need no argument, we think, to make it apparent that unless 
those amounts became due under the logging contract, the fact that 
the defendant paid them to the Longleys would not make it liable 
to the plaintiff for them under its contract of acceptance of the 
Longley order. Nor do we perceive in what manner those specific 
transactions can have any material probative value in the determi
nation of the question of the extent of the defendant's liability 
under that acceptance, for if its liability included the payment of 
something on account of the left-over logs the amount of such pay
ment would not be determined or controlled by those transactions. 

The question of the extent of the defendant's obligation to the 
plaintiff involves, perhaps, a consideration (1) of whether the Longley 
order and the defendant's letter of Nov. 26, 1902 are to be construed 
and treated as an assignment to the plaintiff, binliing upon the 
defendant, of all amounts that should become due under the logging 
contract until otherwise notified by the directors of the plaintiff 
bank, and if so what would be the extent of its liability thereunder, 
and (2) of whether the defendant's liability under its letter is limited 
to payments of such amounts only as became due that season. 
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The Longley order would, no doubt, in equity, be treated as an 
equitable assignment of the moneys to become due under the con
tract until otherwise notified by the bank. But this is an action at 
law, and not a bill in equity to enforce obligations and secure rights 
under an equitable assignment. The effect, however, of such an 
assignment, if made, would have been merely to put the plaintiff in 
the Longleys' place, and subrogate it to their rights to receive such 
amounts as should become due under the contract. rrNeither in 
law nor in equity will an assignment by one contracting party of 
his interest in a contract or of money due or to grow due thereon 
enure in favor of the assignee, to deprive the other party of the 
benefit and advantage of the terms and conditions contained in the 
contract." Bernz v. Marcus Sayre Co., 52 N. J. Eq. 275, 283. 
Even if the plaintiff could rely here upon the doctrine of an equi
table assignment to determine the defendant's obligation to it, then 
the defendant could not be found liable in the premises, for there 
was not at the time of the order, and has not been since any money 
due under the terms of the logging contract which, if the order had 
not been given, the Longleys could have recovered of the defendant, 
except for the logs driven in the spring of 1903 which was paid to 
the plaintiff. There was then no money in the hands of the defend
ant,-no fund to which the assignment attached. Goldengay v. 
Smith, G2 N. J. Eq. 354. 

But the defendant's liability to the plaintiff does not depend 
upon the application of the doctrine of an assignment to the plain
tiff of the Longley's rights to payments under the contract until 
such time as the bank should otherwise notify. The obligation of 
the defendant to the plaintiff arose upon the contract expressed in 
its letter of Nov. 26, 1902. By that letter the defendant agreed 
rrto pay to you such amounts as shall become due on their contract 
with us this season." There is no uncertainty about the meaning 
of that engagement. It was limited in the time of its application. 
It included no other season except the one then ensuing-the logging 
season of 1902-3. The defendant was not bound to enter into 
any express promise to make payments to plaintiff, but it was its 

VOL, CVI 22 
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right, in making such promise, to limit it, and fix the period during 
which it should be in force, and having done so its obligation is 
measured thereby. 

It remains only necessary to refer to the express provisions of the 
logging contract to ascertain that no payments became due there
und~r during the logging season of 1902-3 for the logs cut and 
yarded but not hauled. It is provided in the contract that on 
April 1st, of each season a payment of $4 per thousand should be 
made on account of all logs ''which in the estimation of the scaler 
are cut, yarded and landed at that date." Nothing was to be paid 
under this provision unless the logs were landed, that is hauled to 
the stream. And in the ninth paragraph of the contract it is 
expressly provided that if a portion of the logs are not driven the 
defendant shall not be required to pay the final payment on such 
logs until they are driven and it "is satisfied that all liens, claims 
and demands thereon have been paid and discharged." 

There is no ground on which the plaintiff can recover anything 
under the count for a quantum meruit. It was no fault of the 
defendant that the Longleys did not haul and drive the logs left 
over, and the cancellation of the contract was at their suggestion, 
and voluntary on their part. Before the new arrangement was 
made under which the · defendant agreed to allow the Longleys 
$3.50 per M, for the Jeft-over logs, they could not have recovered 
of the defendant on a quantum meruit for the cutting and yarding 
of those logs. Homer v. Shaw, 177 Mass. 1, 5, and cases cited. 
If the Longleys could not have recovered on a count for a quantum 
meruit, provided the order had not been given, then the plaintiff 
cannot recover under such count. 

It is, therefore, the opinion of the court that the plaintiff is not 
entitled to recover in this case, and the entry must accordingly be, 

Judgment for defendant. 
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RoBERT D. LINN et al.. v.-;. GEORGE W. BARKER et al. 

Penobscot. Opinion December 23, 1909. 

Negligence. ~Pires. Burden of Proof. Evidence. New 1rial. 
Verdict against Evidence. 

The burden is on one suing for damages caused by a fire communicated 
from defendant's premises to show defendant's negligence. 

On moving for a new trial in a suit for negligently causing a fire, on the 
ground that a verdict for defendant was against the evidence, plaintiff 
must not only show a strong preponderance of evidence of negligence, 
but must show that there was no other reasonable inference from all the 
evidence on which the jury could act. 

In the case at bar held that while the evidence showed that the fire was com
municated from the defendants' premises, yet it was not sufficient to show 
that. the loss was caused by the defendants' negligence. 

On motion by plaintiffs. Overruled. 
Action on the case to recover damages for the loss of the plain

tiffs' buildings by fire and caused by the alleged negligence of the 
defendants. 

The declaration is as follows : 
'' In a plea of the case, for that the said defendants on the 28th 

day of April, A. D. 1905, were occupying and running mills known 
as the Bodwell Water Power Company's mills, situated in said town 
of Milford; and the plaintiffs aver that the defendants were using 
said mills for the manufacture of box boards and clapboards, and 
that there was adjacent to and west of said mills on the east bank of 
the Penobscot River a piece of land used by the said defendants as 
a common dump in said town of Milford, said mills and dump being 
located upon lands leased to the said defendants by the Bodwell 
Water Power Company and situated on the east bank of said 
Penobscot River. And the plaintiffs aver that the said defendants 
used said dump in common for the purpose of placing upon it the 
refuse from their said mills, and thereon burning the same, and on 
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the day and year last aforesaid the defendants were so using said 
dump for piling the refuse of said mills, separately used by the said 
defendants, thereon and burning the same. 

''And the plaintiffs aver that whereas according to the law and 
custom of the land hitherto used and approved, every person, 
co-partnership or corporation is bound to keep his, their or its fire 
secure by day and by night so th&t no damage may accrue to his, 
their or its neighbors for want of good care of his, their or its fire. 

"And the plaintiffs aver that they were on the day and year last 
aforesaid, and ever since have been, seized and possessed of a lot of 
land together with the buildings thereon situate in said town of 
Milford, on the westerly side of Davenport Street in said Milford, 
about two hundred (200) feet easterly from said mills and said 
dump used as aforesaid by the defendants. 

"And the plaintiffs aver that the said defendants on said 28th 
day of April, 1905, at said Milford, did rashly and inconsiderately 
kindle a fire in a pile of refuse piled upon said dump located as 
aforesaid; and the plaintiffs aver that there were around and about 
said dump and approximate thereto large piles of lumber belonging 
to said defendants and other people, and large piles of refuse which 
were dry and combustible, and the plaintiffs aver that the defend
ants took no precaution whatever to guard against the fire set by 
them on said dump on said day, and that they had no hose or men 
to guard against the spreading of said fire, and that notwith
standing all of which the said defei-{dants did negligently and care
lessly set said fire. 

"And the plaintiffs aver that said defendants aforesaid wittingly 
kindled said fire on said dump and on land next adjoining to the 
plaintiffs' in said town of Milford, and at about the distance of 
two hundred (200) feet, more or less, from the plaintiffs' said land, 
and so negligently watched and tended said fire that the said fire 
came into the plaintiffs' said land and consumed their dwelling 
house, barn and buildings thereon situate of the value of thirty 
five hundred (3500) dollars, and personal property contained in 
said dwelling house, barn and buildings of the value of five hun~ 
dred (500) dollars, all of which damage and injury to the property 
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of the plaintiffs was through the negligence and carelessness and 
want of due care on the part of the said defendants, and through 
no negligence and want of due care on the part of the plaintiffs. 

'' And the plaintiffs aver that on said day and year last afore
said said defendant did negligently and carelessly set fire to a large 
pile of Tefuse piled by them on said dump as aforesaid, although 
being cautioned not so to do, and that then and there with full 
knowledge of the surrounding conditions, the velocity of the wind 
and the dryness of the combustibles around and about said dump, 
sf1i<l defendants did negligently and carelessly set said fire as afore
said, which spread from the dump behind the mills where it was set 
as aforesaid to the home of the plaintiffs as aforesaid, utterly 
destroying and burning the same to the ground, consisting of the 
dwelling house, barn and sheds, and most of the personal property 
therein contained, all of which is to the damage of the plaintiffs, 
as they say, in the sum of five thousand (5000) dollars. 

"Yet though often requested, said defendants have not paid said 
sum, nor any part thereof, but neglect and refuse so to do, to the 
damage of said plaintiffs (as they say) the sum of five thousand 
dollars." 

Plea, the general issue. Verdict for defendants. The plaintiffs 
then filed a general motion for a new trial. 

The case is stated in the opinion. 
, P. H. Gillin, and Harvey D. Eaton, for plaintiffs. 
I-l. H. Patten, Louis C. Stearns, Louis C. Stea,rns, Jr., and 

W. H. Powell, for defendants. 

SrrTING: \VmTEHOUSE, SAVAGE, PEABODY, SPEAR, CoRNISH, 
KING, JJ. 

SPEAR, J. In April, 1905, there were two saw mills on the east 
side of the Penobscot in the town of Milford owned by the Bodwell 
Water Power Company, one of which was rented to George W. Barker 
& Son, the defendants. From underneath these mills a small narrow 
guage :r:ailway track led out and down the east bank of the river for 
several hundred feet. Its object was to remove waste and it was 
equipped with several cars for that purpose operated by hand. For 
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300 or 400 feet at the south end of t~is railway ran a stone wall which 
was from four to six feet high on the west side, next the river, and by 
the steepness _of the bank and perhaps some filling, was about even 
with the surface on the other side. This place was called the dump 
and the practice for more than thirty years had been to dump waste 
beside the track along this wall and burn it. 
· Immediately east of this dump and extending nearly a mile up 

and down the river, were large lumber yards or piling grounds, 
where in April, 1905, millions of feet of dry lumber were stuck in 
piles, some of them nearly thirty feet high. Between the dump and 
the lumber was a boR.rd fence about 200 feet long and fifty feet east 
of the dump. 

Milford Village was located near these piling grounds, the main 
street running about 500 feet from the river. Shortly after three 
o'clock in the afternoon of April 28, 1905, a small blaze was dis
covered under the west end of the pile of boards in the west tier of 
piles next the west track and about 150 feet northerly from the 
dump. Mr. Barker, one of the defendants, had been burning waste 
from both mills, and had a fire then in the dump which was started 
about one o'clock. The fire which was discovered in a board pile 
spread to adjoining piles, burned a vast quantity of lumber and 
destroyed nearly all the little village. 

The plaintiffs• residence was among those burned and they have 
brought this action to recover therefor. From the above statement 
of facts taken substantially from the plaintiffs' brief they seek to 
establish two propositions, (1) that the fire in the board pile caught 
from the dump; (2) that the defendants' negligence was responsible. 

The jury found a verdict for the defendants and the plaintiffs 
filed the usual motion to set it aside. 

We should have but little difficulty in determining that the fire 
was communicated from the dump to the board pile from which 
spread the conflagration that consumed the village. But the second 
proposition, the affirmative of which the plaintiffs are required to 
establish, presents a more troublesome question. The plaintiffs, 
upon motion, are compelled to present, not only a strong prepo:nder
ance of evidence of the defendants' negligence, but must assume the 
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negative of showing that there was no other reasonable inference 
from all the evidence upon which the jury could act. The burden 
in this case is a heavy one and we are unable to say that the plain
tiffs have sustained it. The determination of this question depends 
upon all the circumstances in the case, natural and artificial, as 
they existed and transpired on the 28th day of April, 1905. In 
view of the whole situation, then, were the jury warranted, if they 
believed the testimony and saw fit to draw the inference, in finding 
the following facts in favor of the defendants: 

( 1) Was the use of the dump, as it existed on the 28th day of 
April, an exercise of due care? It should be noted that all these 
matters are to be considered from the jury's point of view. 

The evidence shows that a dump with these two mills was con
sidered a necessity. This particular dump, in substantially the 
same condition as it was April 28, had been used for consuming the 
waste from these mills for thirty years. During this long period 
no fire had escaped, and the relation of the board piles to the dump, 
all these years, had been practically the-same as on the day of the 
fire. From this evidence the dump could not be considered per se 
a nmsance. We are able to discover nothing in the physical con
dition of the dump to render its use such an act of negligence, as to 
require a reversal of the verdict upon this point. 

(2) Was the fire sufficiently guarded? It appears that Mr. 
Barker, one of the defendants, watched the fire from the time it was 
set until it was discovered in the board pile, with the exception of a 
period of ten minutes when he was called away. The verdict finds 
the affirmative of this proposition and must stand. 

(3) Were the defendants provided with sufficient men and fire 
apparatus in view of the duty devolving upon them to anticipate the 
possibility of fire? No question can be raised as to the adequacy 
of the number of men. The sufficiency of the hose becomes imma
terial in this particular case as the evidence shows a complete want 
of pressure at the hydrant to which the hose were intended, in case 
of fire, to be attached. The want of pressure would have rendered 
any amount of hose useless. The defendants were not_ responsible 
for this failure. 
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(4) Were the weather conditions such, under all the circum
stances that the exercise of due care forbid the use of the dump? 
In this inquiry appear the two vital questions in this case. (1) In 
view of the drought was it negligence to set the fire; (2) In view 
of the velocity of the wind at one o'clock p. m., did due care 
permit it? 

(1) With respect to the arid conditions, the testimony shows 
that seven days before the fire there was a rain fall from eleven 
o'clock in the morning which continued into the night, and that, 
previous to this, during the month, there had been snow falls and 
showers. These facts taken in connection with the time of year, 
do not disclose such paramount evidence of drought as to warrant 
a disturbance of the verdict. 

( 2) The velocity of the wind at one o'clock, at and in the near 
vicinity of the dump, is the crucial test of due care or negligence 
in setting the fire. None of the other conditions we~e materially 
different from those upon a thousand days when this dump had 
been used. The only evide11ce upon this point is the record of the 
observation automatically registered at the weather bureau at Orono, 
five miles away, upon the top of a two story building. By this 
record the wind was blowing on the top of this building at the rate 
of 13 miles per hour. Abstractly we have but little idea of the 
breeze this velocity produces. But if we put it in the concrete 
form of thP, wind pressure, produced by driving a team or ·auto
mobile at the speed of thirteen miles per hour, we can readily recall 
that it is but a gentle breeze. But the evidence is far from proving 
that the velocity of the wind at the dump was the same as that 
where the observation was taken. In fact the natural inference is 
that in a place. situated as these lumber yards and the dump were, 
the breeze would be impeded and the force of it much less than in 
an unobstructed place well up in the air. The testimony of the 
witnesses as to the velocity of the wind between three and four 
o'clock, after the fire had gotten under some headway, and may 
have created a draft of its own, was entitled to but little consider
ation as bearing upon the condition of the wind at one o'clock, 
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when the alleged negligent act of the defendants was performed. 
The court cannot say that the verdict upon this point is so clearly 
wrong as to require reversal. 

We have examined this case with great care. What we deem 
to be the salient points we have briefly alluded to and find no 
profitable end to be subserved in a further analysis. Under our 
system of jurisprudence the verdicts of juries are entitled to their 
legal weight. Due regard for this rule entitles the present verdict 
to stand. 

NETTIE ROI.FE 

vs. 

Motion ove1·ruled. 

PATRONS' ANDROSCOGGIN MUTUAL FIRE INSURANCE COMPANY. 

Knox. Opinion December 27, 1909. 

Insura,nce. Fire Policies. Riders. Liability. 1 ender. Revised Statutes, 
chapter 49, section 4. 

1. Under the provisions of Revised Statutes, chapter 49, section 4, to the 
effect that a tire insurance company may write, or print in type not smaller 
than long primer, upon separate slips or riders to be attached to the policy, 
provisions adding to or modifying those contained in the standard form 
of policy, more than one such modifying provision may be written or 
printed on the same slip or rider. 

2. When a fire insurance company fills the blank space in the standard form 
qf policy, stating the gross amount of indemnity or insurance to be 
paid, it may at the same time, under the provisions of Revised Statutes, 
chapter 49, section 4, by a rider attached to the policy, limit the extent of 
its liability, and the limitation in the case at bar, to two-thirds of the actual 
destructible value of the property insured is upheld. 

3. In the case at bar, the tender made by the defendant is found to have 
been too small by nine cents, therefore the tender is held to have been 
insufficient. 
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4. The word "separate," as used in Revised Statutes, chapter 49, section 4, 
providing for riders to be attached to policies, "on separate slips or riders" 
was used to express the idea of something separate from or not physically 
a part of the policy; something originally distinct, apart from the policy, 
to be attached thereto. 

On report. Judgment for plaintiff. 
Assumpsit on a policy of fire insurance with a "rider" attached, 

issued by the defendant company, and reported to the Law Court 
on an agreed statement of facts. (See Ro[fe v. Patr·on 's Andros
coggin Mutual Fire Insumnce Company, 105 Maine, 58.) 

The case is state~ in the opinion. 
Arthur S. Littl~field, for plaintiff. 
John A. Morr,ill, for defendant. 

SrTTING: EMERY, C. J., WHITEHOUSE, SAVAGE, CoRNISH, K1NG, 
Brno, .JJ. 

SAVAGE, J. This is an action upon a fire insurance policy to 
recover the indemnity therein provided, and the case comes up on 
report. 

The total amount of the loss by -fire has been determined by arbi
tration as $850. The gross amount for which the policy was issued 
was $900. But a rider was attached to the policy when it was issued, 
which contained several independent provisions, among which was 
this one :--''It is a part of the consideration of this policy and it is 
especially agreed that the liability of this company hereunder shall 
not in any case, nor under any circumstances, exceed the sum herein 
stated, nor more than two thirds of the actual destructible value of 
the property at the time the loss may happen." The loss was a total 
one. Therefore it must be assumed that the actual destructible 
value of the property insured at the time of the fire was the loss as 
determined by the arbitrators, or $850. 

Two questions are presen'ted :-First, whether the plaintiff is 
entitled to recover, as she claims, the full amount of $850, or only 
two thirds thereof; and, secondly, whether the tender made by the 
defendant before suit was sufficient in amount. 

The plaintiff claims that the rider was illegal and ineffective, and 
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that she is entitled to recover the total loss, just the same as if there 
were no rider. The grounds of her contention are (1) that the rider 
contained several provisions upon one slip, whereas the statute 
requires, as she contends, that each rider provision should be on a 
separate slip, and (2) that the statute did not authorize the defend
ant company to modify or limit its liability as expressed on· the face 
of the policy in suit, by rider or otherwise; that the company, 
having written into the policy in the blank left for that purpose the 
gross amount for which the property was insured as $900, could 
not, by rider, limit its liability to less than that sum in case the loss 
amounted to so much. We think neither ground is tenable. 

Section 4, chapter 49, of the Revised Statutes contains a form for 
a standard policy of fire insurance. The same section also contains 
the following provisions :-''No fire insurance company shall issue 
fire insurance policies on · property in this state, other than those of 
the standard form herein set forth, except as follows : 
VI. A company may write upon the margin or across the face of a 
policy, or write, or print in type not smaller than long primer, upon 
separate slips or riders to be attached thereto, provisions adding to 
or modifying those contained in the standard form." 

So far as the form of the rider in question is concerned, we are 
of opinion that the statute does not require a separate slip or rider 
for each provision adding to or modifying those in the policy. 
Such an interpretation of the word "separate" in the statute seems 
to us to be too narrrow. We think that the word "separate" was 
used to express the idea of something separate from, or not physi
cally a part of, the policy, something originally distinct, apart from 
the policy, but "to be attached thereto." The excepting clause VI, 
as a whole, empowered an insurance company either to write addi
tional or modifying provisions upon the margin or across the face 
of the policy itself, or to write them on slip,s or riders, separate from 
the policy, but to be attached to it. 

In considering the second ground of objection to the rider, it is 
not necessary to discuss what, if any, limits in the use of riders are 
imposed upon fire insurance companies by the standard policy 
statute, for it is clear to us that, in any event, the modification of 
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liability stipulated in the rider was one which might properly be 
made by a rider. The statute does not undertake to prescribe the 
amount of indemnity for which a company may become liable under 
a standard policy, with the exception that it is provided that it shall 
not be liable in excess of the value of the property. The parties 
are not prohibited from making arry agreement they choose with 
respect to the extent of liability. In the absence of a statutory 
limitation it would seem that this must necessarily be so. There is 
a blank in the standard form of policy for the amount of indemnity. 
That blank the company as the maker of the contract may fill to 
suit itself. It may say that it will be liable absolutely for a definite 
amount; or that it will be liable for two-thirds of a certain amount; 
or for two-thirds of the value, not exceeding a certain amount. It 
may fill any of these propositions into the blank itself, or, having 
stated in the blank the extreme extent of the indemnity promised 
in any event, we think it may modify or limit that indemnity by a 
rider, so as to make the amount to be paid dependent upon the 
value of the property. Such a modification seems to come precisely 
within the language of the statute permitting the use of slips or 
riders. The effect, in the case of a policy like the one we are con
sidering, would be that if the indemnity named in the blank is no 
more than two-thirds of the value of the property, the insured, in 
case of total loss, would get the full indemnity ; otherwise, he would 
be limited to the two-thirds value. 

It is therefore the opinion of the court that the rider was a 
lawful one, both as to form and substance, and that it is to be 
regarded as a part of the policy. Hence the plaintiff is entitled to 
recover only two-thirds of the loss as determined by the arbitrators. 

Under the terms of the rider on the policy, the amount of the 
loss was payable upon the expiration of ninety days after the proof 
of loss was made. As it makes no difference in the result in this 
case, we assume, for the purposes of the case, that the time of pay
ment could be extended by a rider from sixty days after proof, as 
required in the standard form of policy, to ninety days. The proof 
was made October ] 2, ] 906, and accordingly two-thirds of $850, 
or $566.66 was payable to the plaintiff on January 11, 1907. On 
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July 18, 1907, the defendant tendered to the plaintiff $584. 23. 
But this was not enough, for there was due on that date, including 
interest, $584.32. The difference is small, but the plaintiff was 
entitled to it. The tender was insufficient in amount. 

The sum tendered was turned over to the plaintiff at the time the 
agreed statement was filed, and by agreement it is to be credited on 
the final judgment, as of that date. A~cordingly the entry will be, 

Judgment for the plaintiff for ,$'566 .66 with 
interest thereon frorn January 11, 190'7, on 
which Judgment is to be credited ,$'58!;,.23 as c!f' 
the date of the .filing of the agreed statenient. 

In Equity. 

WESTINGHOUSE ELECTIUC & MANUFACTURING COMPANY 

vs. 

AUBURN AND TURNER RAILROAD COMPANY. 

Androscoggin. Opinion February 9, 1910. 

Sales. Conditional Sales. Seller's Lien. Revised Statutes, chapter 113, section 5. 

Revised Statutes, chapter 113, section 5, making property s.old under reten
tion of title until payment of the price subject to_ redemption, and 
permitting foreclosure of the same as chattel mortgages, applies to an 
agreement of sale whereby title was retained until payment of notes for 
the purchase price. 

Revised Statutes, chapter 113, section 5, making property sold under reten
tion of title until payment of the price subject to redemption and per
mitting foreclosure of the same as chattel mortgages, gives the buyer a 
right to redeem after condition broken, which right continues until the 
seller forecloses in the manner provided for foreclosing chattel mortgages. 

Under Revised Statutes, chapter 113, section 5, making property sold under 
retention of title until payment of the price subject io redemption and 
permitting foreclosure of the same as chattel mortgages, the seller can sue 
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for the debt and also enforce his lien, concurrently or successively, and is 
entitled to possession as a means of enforcing payment, there being no 
contrary provision in the contract. 

In equity. On exceptions by plaintiff. Sustained. 
Bill in equity brought by the plaintiff against the defendant cor

poration for the appointment of a receiver and adjustment of claims 
due and owing various creditors from the defendant corporation. 
The case is stated in the opinion. 

White & Carter, for Westinghouse Elec. & Mfg. Co. 
S. Merritt Farnurn, for Gould Storage Battery Co. 
Hight & Hight, for American Trust Co. 
Harry Manser, for Auburn & Turner R. R. Co. 

SITTING: EMERY, C. J., WHITEHOUSE, SPEAR, ConNISH, KING, 

Brnn, JJ. 

SPEAR, J. This is a bill in equity brought by the plaintiff, a 
creditor, against the defendant, seeking the appointment of a receiver 
to determine and liquidate its affairs. A receiver was appointed to 
take charge of the defendant company and a master selected to 
examine and report the condition of its accounts. Among the claims 
presented in addition to that of the plaintiff, was one by the Gould 
Storage Battery Company for the conditional sale of an electrical 
apparatus for $6400 for which a note of the defendant was given 
and endorsed by Edgar S. Hill and Frank W. Dana. The contract 
of sale duly executed by the Battery Company and the defendant 
company contained the following stipulation: "The title to the 
apparatus sold shall not pass from the Battery Company until pay
ments herein (including deferred payments and any notes and renewals 
thereof 1f any) shall have been fully made in cash. The purchaser 
agrees to do all acts necessary to perfect and assure such retention 
of title in the Battery Company." 

''Terms of payment: Nine (9) months from date of inyoice, to 
be secured by note of the Auburn and Turner Railroad, bearing 
interest at five (5) per cent, and endorsed by Mr. Frank W. Dana." 

After it became due suit was brought upon the note and on the 
16th day of Febr~ary, 1907, judgment was recovered in the Supreme 



Me.] W. E. & M, CO, 1', HAILIWAD CO. 351 

Judicial Court for the county of Androscoggin against the defend
ant and the endorsers for the sum of $6843.55. The claim of the 
Westinghouse Electric & Mfg. Co. was also based upon a judgment. 

Upon this state of facts, reported by the master, the plaintiff and 
the Gould Storage Battery Company, petitioned the court among 
other things, to "declare and establish the title of your petitioner by 
virtue of said contract to the electrical apparatus and merchandise 
therein described." The sitting Justice declined to grant the petition, 
and held that "under the terms of the contract, upon default, the 
claimant had an election of rights and remedies. It has a right to 
reclaim the property, and this would have been an election to treat 
the transaction as no sale. Or, it had a right to bring an action 
for the price, and this, I think, at least, if the action was pursued 
to judgment, would have been an election to affirm the same." 
Upon exceptions to this ruling the case is before us. 

From the opinion of the sitting Justice his ruling would appear 
to be based on the theory that the transaction was a mere common 
law conditional sale, unaffected by any statute. We think, however, 
that under our statute, R. S., ch. 113, sec. 5, the vendor retained, 
not the entire title, but practically only a lien on the property as 
security for the promise of the vendee to pay the agreed price, and 
hence that we have no occasion to consider what would be the rights 
of the parties to a conditional sale. The statute makes the author
ities cited in support of the ruling inapplicable to this case. The 
statute (R. S., ch. 113, sec. 5) is as follows: 

"No agreement that personal property bargained and delivered 
to another, shall remain the property of the seller till paid for, 
is valid unless the same is in writing and signed by the person to 
be bound thereby. And when so made and signed; whether said 
agreement is, or is called a note, lease, conditional sale, purchase 
on installments, or by any other name, and in whatever form it may 
be, it shall not be valid, except as between the original parties 
thereto, unless ·it is recorded in the office of the clerk of the town 
in which the purchaser resides at the time of the purchase. The 
fee for recording the same shall be the same as that for recording 
mortgages of personal property. All such property, whether said 
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agreements are recorded or not, shall be subject to redemption and 
to trustee process as provided in section fifty of chapter eighty
eight, but the title may be foreclosed in the same manner as is 
provided for mortgages of personal property." The language is 
comprehensive enough to include a transaction like that in this case. 
By the statute the vendee has the right of redemption after condi
tion broken which right continues till the vendor forecloses the 
right in the manner provided for foreclosing chattel mortgages. 
Practically, therefore, the right of the vendor is that, and only 
that, of a mortgagee of personal property under a chattel mort
gage given as security for a debt. He can attempt the collection 
of his debt by suit and also by enforcing his mortgage security 
concurrently, or successively. Whitlock Machine Co. v. Jiolway, 
~2 Maine, 414. 

In these cases the debt has not been paid though over due and the 
vendors (there being in the contract no stipulations to the contrary) 
are entitled to the possession of the property as prayed for as a 
means of enforcing the payment of the debt. 

It was said by the sitting Justice, '' In essential particulars this 
claim," meaning the Westinghouse claim, ''does not differ from 
that of the Gould Storage Battery Co." We concur in this con
clusion, and therefor the same rules of law govern the decision of 
both cases, and the entry in both cases must be, 

Exceptions sustained. 
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JULIUS M USKIN vs. ABRAHAM LAZA ROVITCH. 

Cumberla~d. Opinion January 29, 1910. 

Sales. Conditional Sales. 1'itle of Vendor. Replevin. Chattel Mortgages. 
Revised Statutes, chapter 113, section 5. 

1. Since the amendment of the statute of frauds, R. S., chapter 113, section 
5, an unrecorded agreement that the title in chattels delivered under a_ 
conditional sale shall remain in the vendor until payment is of no avail, 
against a purchaser or mortgagee in goo<l faith of the chattels from the 
vendee. 

2. When chattels are taken upon a writ of replevin, the owner of the chat
tels ifa stranger to the writ can maintaiJ.1 an action against the plaintiff in 
replevin for their value. 

3. The. mortgagee of chattels under a duly recorded mortgage can maintain 
an action therefor, at least up to the amount of his claim thereon, against 
one who takes them upon a writ of replevin against the mortgagor alone 
even if the mortgage has not been foreclosed. 

On motion and exceptions by defendant. Overruled. 
Trespass brought in the Superior Court, Cumberland County, 

for taking and carrying away certain goods and chattels alleged 
to belong to the plaintiff. The writ also contained a trespass quare 
clausum count. Plea, the general issue with a brief statement alleg
ing in substance that the goods and chattels were taken and carried 
away under and by virtue of a replevin writ duly and previously sued 
out by the defendant against one Tatilbum and in which said suit 
the defendant recovered judgment. Verdict for plaintiff for $100. 
The defendant then filed a general motion for a new trial and also 
excepted to several rulings made during the trial. See Lazarovitch 
v. Tatilbum, 103 Maine, 285, also .Muskin v. Moulton, 104 Maine, 
557. 

The material facts are stated in the opinion. 
Dennis A. Meahm·, ancl Augustus F. Moulton, for plaintiff. 
George S. Murphy, ancl Connellan & Connellan, for defendant. 

VOL. CVI 23 
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SITTING: EMERY' C. J.' PEABODY' SPEAR, Con NISH, KING, 

Brno, JJ. 

EMERY, C. J. The case is this: The plaintiff had a duly 
recorded mortgage of certain chattels from one Tatilbum, in whose 
possession they were .. The defendant had a claim upon the same 
chattels by assignment from Tatilbum 's vendor by a conditional sale 
in the form of a lease, but this claim or lease was not recorded 
as required by R. S., ch. 113, sec. 5, and hence was of no 
avail agai11st the plaintiff. The defendant, however, replevied the 
chattels upon a replevin writ against Tatilbum alone and recovered 
judgment. The plaintiff now brings this suit against the defendant 
for the value of the chattels, the mortgage debt not having been 
paid. 

The jury found that the plaintiff's mortgage was a subsisting one 
given in· good faith for security for an actual debt, and we find 
enough evidence to support the verdict on this issue. It also 
appears in evidence that the defendant personally accompanied the 
officer and specifically directed him to take the chattels upon the 
replevin writ, that the officer did so and delivered them to the 
defendant who refused to give them up on demand for them by 
the plaintiff. The verdict was for the plaintiff for a sum less than 
the mortgage debt remaining unpaid. 

As to the exceptions, the question presented is whether upon the 
foregoing facts the plaintiff can now maintain an action for the 
value of the mortgaged chattels (at least up to the amount of the 
mortgage debt :rtmaining unpaid) against the now defendant who 
was the plaintiff in the replevin action. We see no reason why 
he cannot. True, we held in Mu,skin v. Moulton, 104 Maine, 557, 
that such an action could not be maintained against the officer who 
in obedience to his writ took the chattels which he found in posses
sion of the defendant in the replevin action. The plaintiff in 
replevin, however, has no such immunity from action. He does 
not act in obedience to any writ or other lawful command. He sets 
the writ in motion of his own volition and thereby becomes liable 
for any injury done by reason thereof to any person not a party to 
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the writ to whom he has given no indemnifying bond. He cannot 
by replevying chattels from one person deprive other persons of the 
right to assert their claims by actions of trespass or trover for the 
value. 

It was not necessary for the plaintiff to foreclose his chattel mort
gage before bringing his acti~.n against a stranger to the mortgage, 
as the defendant was. As to the defendant, the plaintiff was the 
owner of the chattels. 

Motion and exceptions overruled. 

ABNER R. SANFORD vs. MARSHALL KIMBALL • 

York. Opinion January 31, 1910. 

Bailrnent. Bailor's Negligence. Burden of Proof. New Trial. Verdict. 

One suing for negligence of a bailee, not a common carrier, has the general 
burden to prove the negligence; proof of the bailment and failure to return 
on demand placing the burden on the bailee to explain the cause by show
ing loss by fire or theft, or injury by accident or otherwise, whereupon 
the bailor mm,t show that the loss or accident resulted from the bailee's 
negligence. 

The hirer of a horse, to avoid liability for its injury, was not bound to show 
how the injury was received; it being sufficient to Hhow that the injury 
was myHteriously inflicted at night, whereupon the owner was bound to 
show the hirer's negligence. 

Whether a horse was injured through the hirer's negligenc~ held under the 
evidence, a question for the jury. 

· On motion• for new trial, the instructions will be presumed to have been 
proper, in the absence of exceptions thereto. 

A verdict on a properly submitted issue should not be lightly set aside. 

On motion by plaintiff. Overruled. 
Action on the case for negligence in the use and care of the plain

tiff's horse. The writ contained a count in trover and also a count 
as follows: 
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''In a plea of the case~ for that the said plaintiff, at said 
Kennebunk, heretofore, to wit, on the fifteenth day of August, A. D. 
1908, did deliver to said defendant, a certain horse of the plain
tiffs, called Prince, to work on said defendant's farm in Kennebunk, 
aforesaid, and the plaintiff avers that said Kimball thereafterwards, 
to wit, on the twenty-sixth day of .{\.ugust, A. D. 1908, at said 
Kennebunk, so carelessly and negligently used and cared for said 
horse, that said horse received a severe injury to his leg and that 
then and thereafterwards by reason of said injury and negligent 
use and care of said horse, and want of proper care thereof, by said 
defendant, after said injury, said horse thereafterwards by reason 
thereof, died, to the damage of said plaintiff, as he says, the sum of 
five hundred dollars." 

Plea, the general issue. Verdict for defendant. The plaintiff 
then filed a general motion for a new trial. 

The facts, so far as material, are stated in the opinion. 
Asa A. Richardson, and George F. & Leroy Haley, for 

plaintiff. 
Cleaves, Waterhouse & Emery, for defendant. 

SITTING: EMERY' C. J.' PEABODY' SPEAR, CORNISH, KING, 
Brnn, JJ. 

CORNISH, J. Action on the case for negligence in the use and 
care of the plaintiff's horse by the defendant. The jury returned a 
verdict for the defendant and the case is before this court on the 
plaintiff's motion to set aside the verdict as against the law and the 
evidence. 

The material facts are not in dispute. In the summer of 1908, 
the parties agreed to exchange work in haying, with teams and men .. 
Under that agreement the plaintiff let the defendant have the horse 
in question on August 13. On August 25, the plaintiff went after 
the horse but as the defendant had not finished haying it was agreed 
that the defendant should keep him another day and return him 
on the afternoon of the 26th. The defendant used the horse in 
haying on the afternoon of the 25th, put him in the barn, fed him 
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about 6.30 P. M. and left him for the night unhitched in his sixteen 
feet square pen or box stall. The next morning the defendant found 
the horse in the same place where he had left him the night before 
with a clean cut three or three and one-half inches long and from 
one to one and a half inches deep, across the upper part of the off 
forward leg. The wound was not bleeding and there were no traces 
of blood on the floor of the barn or in the stall, although there were 
marks of blood on a pail, as if the wound had been washed by some 
one. The defendant testified that he carefully examined the barn 
to ascertain if possible the cause of the injury, but found nothing, 
and he was entirely ignorant as to how the injury was inflicted, 
whether by accident or design. The wound was treated once by 
the plaintiff and subsequently by the defendant and his hired man, 
but after about ten days death ensued. 

It is settled in this State, whatever the doctrine may be elsewhere, 
that in an action of negligence against a bailee, not a common 
carrier, the g~neral burden of·proving negligence rests upon the 
plaintiff. If he proves the bailment and a failure to return on 
demand, he has ordinarily made a prima facie case and it is then 
incumbent on the bailee to explain the cause of the refusal, as by 
showing the loss of the property by fire or theft; or its injury by 
accident or otherwise. It then devolves upon the plaintiff to show 
that such fire or theft or accident was due to the failure of the bailee 
to use such a degree of care of the property as under the circum
stances the law requires. The final burden is on the bailor to prove 
. negligence, not on the bailee to prove due care, JJ£ills v. G,ilbreth, 
4 7 Maine, 320; Dfrisnwre v. Abbott, 89 Maine, 373; Buswell v. 
Fuller·, 89 Maine, 600; Bmdbury v. Lawrence, 91 Maine, 457. 
The plaintiff, however, contends that it devolved upon the defend
ant to satisfactorily explain how the injury was received and in 
absence of_ such satisfactory explanation his liability follows. The 
law does not require so much, amounting in this case to an impossi
bility, because the cause or source of this injury is admitted to be a 
mystery. If the plaintiff's contention were true, the liability of the 
bailee in cases where the causes of the injury are unknown, would 
rise to that of an insurer. It was only incumbent upon the 
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defendant to explain the circumstances and to give the reason why 
the horse was not returned to the plaintiff. He need go no further. 
This was done and it then became the province of the jury, under 
proper instructions, to determine whether or not the defendant was 
negligent, either in connection with the injury or in its subsequent 
treatment. No exceptions were taken to the charge of the presiding 
Justice so that it may be assumed that proper instructions were given. 
On the facts, the jury have found in favor of the defendant and we 
see no reason !o disturb their verdict. The matter W'lS one peculiarly 
within their experience, and their judgment upon such a question 
should not be lightly set aside. A careful reading of the testimony 
in this case, however, approves rather than disapproves their 
conclusion. 

Motion overruled. 

STATE OF MAINE vs. ALBERT PELOQUIN. 

Androscoggin. Opinion January 31, 1910. 

Indictment. Criminal Law. Presumptions. .Judicial Notice. 1.'erms of Court. 
Intoxicating Liquors. Nuisance. Revised Statutes, chapter 22, section 1. 

The "date of the finding" of an indictment is the date of its return and 
presentation to the court. 

Where the record fails to show when an indictment was returned, it will be · 
presumed to have been returned after the beginning of the term and 
before arraignment. 

The Supreme Judicial Court being a court of general jurh,;diction, its pro
cedure is presumed to have been regular, in the absence of competent 
evidence to the contrary, and hence an indictment will be presumed to 
have reached the clerk through the proper channel. 

Since a conviction or acquittal of maintaining a liquor nuisance during a 
given period bars subsequent prosecution based on the same period, an 
indictment must specifically allege the time relied on with certainty. 

The court takes judicial notice of the dates of its terms. 

An indictment is presumed to have been found at the first day of the term, 
in the absence of proof to the contrary. 
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The date of the finding of an indictment specified in its caption is not con
clusive, and it may be shown by competent evidence, including other 
records of the court, that the indictment was found at a later date. 

An indictment charging the keeping of a liquor nuisance between a specified 
date and the <late of the finding of the indictment was sufficient to cover 
the period between the specifie,l (Lty and the first day of the term at which 
the indictment was found. 

On exceptions by defendant. Overruled. 
Indictment against defendant for keeping and maintaining a 

liquor nuisance in violation of Revised Statutes, chapter ~2, sec
tion 1. Plea, not guilty. Verdict guilty, ~~ and the defendant was 
sentenced to pay a fine of two hundred dollars and costs and to 
serve four months in jail and in default of payment of fine and 
costs to serve six months additional in jail." The defendant 
excepted to certain rulings made during the trial. 

The case is stated in the opinion. 

Frank A. Morey, County Attorney, for the State. 

H. E. Holmes, for defendant. 

SITTING: EMERY, C. J., PEABODY, CORNISH, KING, BIRD, JJ. 

CoRNISH, J. The respondent was indicted at the Septem her term, 
1909, of the Supreme Judicial Court of Androscoggin County, for 
keeping and maintaining a liquor nuisance in violation of R. S., 
ch. 22, sec. 1. He was arraigned, pleaded not guilty, was tried 
and convicted. The indictment was in the usual form, and alleged 
that ~~at the Supreme Judicial Court begun and holden at Auburn 
within and for the County of Androscoggin on the third Tuesday 
of September in the year of our Lord one thousand nine hundred 
and nine, the grand jurors for said State upon their oath present 
that Albert Peloquin of Lewiston in said County of Androscoggin, 
on the first day of May, 1909, and on divers other days and times 
between that day and the day of the finding of this indictment, 
at Lewiston, etc., did keep and maintain," etc. The respondent 
objected to the admission of all evidence in support of the charge 
in the indictment, except evidence of doings on the first day of. 
May, 1909, unless the State should first prove the date of the find-
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ing of the indictment by the grand jury. To the overruling of 
this objection and the admission of evidence on the part of the 
officers as to conditions during the month of July, 1909, and to the 
instructions of the presiding Justice that the indictment covered 
the period between May 1, 1909, and the beginning of the Septem
ber term of court viz, the third Tuesday of September, 1909, the 
respondent excepted and on these exceptions, which involve but a 
single q uestiou of law, the case is before this court. 

The argument of the respondent is that as the time of finding an 
indictment by a grand jury is the time when it is returned and pre
senteq to the court, and as the grand jury is not shown to have 
made any report in this case, therefore there is no date at which the 
finding can be said to have been made, and none which could mark 
the end of the period covered by the indictment and therefor all 
evidence must be confined to May first, the beginning of the period. 
This contention is without merit, as the conclusion does not follow 
from the premise. It is true that the date of finding an indictment 
is the date of its return and presentation to the court, but inde
pendent of any record as to the precise date of such return, the 
presence of the indictment in court, for the arraignment and trial 
of the accused is sufficient evidence that it has been so returned 
at some time after the beginning of the term and prior to such 
arraignment. This court being a superior court of general juris
diction, it is to be presumed, in the absence of competent evidence 
to the contrary, that the procedure has been regular and that the 
indictment has reached the hands of the clerk from the grand jury 
through the proper and legal channel. No such evidence has been 
introduced in this case and the presumption stands unassailed. 

Was the construction put upon the allegation ((the day of the 
finding of this indictment" exceptionable? It certainly was not 
prejudicial to the respondent. The first day of the term was fixed 
as the end of the period and no evidence could be introduced of 
acts done after that time, although the indictment may not in fact 
have been found until some days later. Any advantage was in 
~avor of the respondent. But the ruling was correct as well as 
non-prejudicial. 
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In offenses like that charged in this case it is of course necessary to 
allege the time with certainty. Since a conviction or acquittal of 
maintaining a nuisance during a given period of time operates as a 
bar to a second prosecution for the same offense during the same 
period, it is essential to the rights of the respondent that the period 
be alleged with exactness. But the allegation in this case meets 
that requirement. May first, 1909, is the beginning of the period 
and ~~the day of the finding of this indictment" is the end. The 
court fakes judicial notice of the dates of its terms. The grand jury 
may complete their work and report the first day or they may remain 
in session several days and report at a later date or they may make 
a special report of certain indictments before their final report is 
made. The indictment in this case purports to have been found on 
the first day of the term namely the third T?esday of September, 
and there is no evidence in the case to show the contrary. In the 
absence of such evidence that datE; is to be taken as the date of the 
finding and makes certain the end of the period covered by the 
indictment. This precise question as to uncertainty was raised in 
Commonwealth v. FVood, 4 Gray, 11, where the court disposed of 
the objection in these words : ~~we are of opinion that, according 
to the uniform practice of our courts, where there is nothing on the 
record showing the contrary, the time of finding the bill is to be 
taken to be the first day of the term of the court. Sue~ indeed is 
the form of the caption to all indictments. When therefore an 
averment is made, that an offense was committed between a day 
certain and the day of finding the indictment, and there is nothing 
on the record showing the day when the indictment was found, 
it is equivalent to an averment that it was commifted between the 
first day alleged and the day on which the term of the court 
commenced." 

The practice in the courts of this State has been as uniform as in 
Massachusetts in this respect, and the same reasonable construction 
should prevail. 

The date in the caption is not however, conclusive. Competent 
evidence may be introduced, as by other records of the court, to show 
that an indictment was in fact found on a later day than the first. 
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Commonwealth v. Stone, 3 Gray, 453; Commonwealth v. Colton, 
11 Gray, 1; Commonwealth v. Hines, 101 Mass. 33. 

In accordance with this principle the certificate of the clerk of 
court was admitted in State v. Brownrigg, 87 Maine, 500, to show 
that an indictment for liquor nuisance found at the October term 
1893, of the Supreme Judicial Court for Waldo County was in fact. 
found, not on October 17, the first day of the term, and the date of 
its caption, but on October 31st, and therefore it was held that a 
subsequent indictment for the same offense found at the April term, 
1894, and covering the period from October 17, 1893, to the date 
of its finding could not be maintained, a plea in bar having been 
interposed, because the second indictment covered a portion of 
the same period embraced in the first, namely, from October 17 
to October 31. This decision is confidently relied upon by the 
respondent but it is in entire harmony with our conclusiop in the 
case at bar. The admission of the testimony and the instructions 
in this case were free from error and the entry must be, 

Exceptions overruled. 
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In Equity. 

CANADIAN PACIFIC RAILWAY COMPANY 

vs. 

MoosEHEAD TELEPHONE CoMPANY. 

Piscataquis. Opinion January 31, 1910. 

363 

Telegraphs and 1elephones. Erection of Poles on Railroad Right of Way. 
Eminent Domain. Compensation. lnfunction. Constitution of Maine, 

Article 1, section 21. ,','tatute 1885, chapter 378; 1895, chapter 103. 
Revised Statutes, chapter 51, section 31; chapter 55, 

8ections 11, 24. 

1. The legislature has the power to authorize a telephone corporation to 
construct its lines upon the right of way of a railroad corporation. 

2. The right of a telephone line to construct its lines upon the 1ight of way 
of a telephone company is not to be presumed from a grant of a general 
power of eminent domain. Such a right exists only when granted expressly 
or by necessary implication. 

3. When a telephone company is auLhorized by statute, as by Revised 
Statutes, chapter 55, section 24, to construct and maintain its lines" upon 
or alonµ- a railroad," it is necessarily implied that it may "take" the 
right of way so far as is reasonably necessary for that purpose. 

4. The location of a telephone line upon a railroad right of way is a taking 
of it, and imposes a burden upon it for which the owner of the fee and 
the owner of the easement of the right of way are entitled to compensa
tion. And the legislature cannot constitutionally authorize such a loca
tion unless it makes provision for that just compensation which the con
stitution secures when private property is taken for public uses. 

5. Revised Statutes, chapter 55, section 2-1, provides that a telephone com
pany "may construct a line upon or along any railroad by the written 
permit of the person or corporation operating such railroad, but in case 
such company cannot agree with the parties operating such railroad, as to 
constructing lines along the same, or as to the manner in which lines may 
be constructed upon, along or across the same, either party may apply 
to the railroad commissioners, who after notice to those interested, shall 
hear and determine the matter and make their award in relation thereto, 
which shall be binding upon the parties," but it makes no provision for 
compensation to the owner of the fee or of the railroad right of way. Act-
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ing under this statute, the railroad commissioners, upon the defendant's 
petition, granted it the right to construct its lines upon the plaintiff's right 
of way. The defendant's lines were constructed accordingly. The defend
ant had instituted no condemnation proceedings against the rail road land 
under Revised Statutes, chapter 55, section 11, which provides that a tele
phone company "may purchase, or take and hold as for public purposes, 
land necessary for the construction and operation of its lines," and that 
"land may be so taken, and damages therefor may be estimated, secured 
determined and paid for as in case of railroads." Upon these facts it is 
held that the defendant is unlawfully maintaining its telephone line 
upon the plaintiff's right of way, and that the plaintiff is entitled to an 
injunction. 

In equity. On report. Bill sustained. Permanent injunction 
to issue. 

Bill in equity brought by the plaintiff to enjoin the defendant 
telephone company from maintaining its poles and wires upon the 
plaintiff's right· of way. The defendant answered and the cause 
was then heard on bill, answer and evidence and at the conclusion 
of the evidence the case was reported to the Law Court for deter
mination. 

The case is stated in the opinion. 
E. G. Ryder, for plaintiff. 
Hudson & Hudson, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, CORNISH, JJ. 

SAVAGE, J. By this bill in equity the plaintiff seeks to enjoin 
the defendant telephone company from maintaining its line of poles 
and wires upon the plaintiff's right of way. The defendant con
tends that it is so maintaining them under statute authority. The 
case comes up on report. 

The defendant corporation was organized in 1900 under the 
general law for the organization of telephone companies, Stat. 1895, 
c. 103, but it does not appear to have taken any steps affecting the 
plaintiff's right of way until 1904. Its right to do so, therefore, 
must be determined by the statutes in force in 1904. Chapter 878 
of the Public Laws of 1885, and chapter 103 of the Public Laws 
of 1905; which are cited by the defendant as the source of its 
authority, except so far as incorporated in the revision of 1903, 
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were expressly repealed by the general repealing act in the present 
Revised Statutes, page 1015. The defendant's right, if any, must 
be found in chapter 55 of the Revised Statutes. Section 24 of that 
chapter provides that ~~such (telephone) company may 
construct a line upon or along any railroad by the written permit of 
the person or corporation operating such railroad, but in case such 
company cannot agree with the parties operating such railroad, as 
to constructing lines along the same, or as to the manner in which 
lines may be constructed upon, along or across the same, either 
party may apply to the railroad commissioners, who, after. notice 
to those interested, shall hear and determine the matter and make 
their award in relation thereto, which shall be binding upon the 
parties." 

In 1904 the defendant alleging that it could not agree with the 
plaintiff railway company as to the construction, maintenance and 
operation of its line along the plaintiff's right of way, and that the 
plaintiff had unreasonably refused its consent, petitioned the rail
roa'd commissioners, as provided in section 24, which we have 
quoted, to determine the manner in which its line should be con
structed, maintained and operated along the plaintiff"s right of way. 
Upon this petition, after hearing, the railroad commissioners, in 
terms, granted the defendant the right to construct, maintain and 
operate its telephone line upon the plaintiff's right of way between 
Greenville Junction and Holeb Station, and prescribed the manner 
in which the line should be constructed. Thereafter the defendant 
constructed and has since maintained a telephone line of poles and 
wires upon the plaintiff's right of way, in accordance with the 
decree ·of the railroad commissioners. 

The plaintiff contends (1) that the right to construct and main
tain a telephone line over its right of way can be acquired_, in 
invitum, only by an express and explicit grant of the right of 
eminent domain for that purpose; (2) that section 24 of chapter 
55 of the Revised Statutes under which the defendant justifies, does 
not contain any such express and explicit grant; and if it does, (3) 
that it makes no provision for compensation to the railroad for the 
land taken, and is therefore unconstitutional. 
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It is not denied that the legislature has power to enable a tele
phone corporation to construct its lines upon the right of way of a 
railroad corporation. Eastern R. R. Co. v. Boston & Maine 
R. R., 111 Mass. 125; Postal Tel. Co. v. Oregon, etc., R. R. 
Co., 23 Utah, 4 7 4, 90 Am. St. Rep. 705; Lewis on Eminent 
Domain, sect. 269. It should be observed that Mr. Lewis, when 
he says in the section just cited that ~, a telegraph may be established 
along a railroad right of way, it being no material interference 
with the use for railroad purposes," is speaking of the right of con
demnation with compensation, and not of the right of using without 
condemnation or compensation. But it is claimed that the right 
in such cases is not to be presumed from a grant of a general power 
of eminent domain, and that it exists only when granted expressly 
or by necessary implication. Such is the general rule. Housatonic, 
etc., J?. R. Co. °v. L. & H. R.R. Co., 118 Mass. 391; Prov. & 
lVorcester R.R. Co., Pet'r, 17 R. I., 324; Lewis, Em. Dom. 
sect. 267; 15 Cyc. 623. 

But we think that, so far as the question of authority is con
cerned, when a telephone company is authorized by statute to con
struct and maintain its lines ~~upon or along a railroad" it is 
necessarily implied that it may ''take" the right of way so far as is 
reasonably necessary for that purpose. The use of words like "take" 
or "take and hold'' is not essential. If it so constructs its lines it 
necessarily so far takes the right of way, and authority to "construct" 
is necessarily an authority to "take." St. L. & C. R.R. Co. v. 
Postal Telegraph Co., 173 Ill. 508; Postal Telegraph Cable 
Co. v. Farmville & Powhattan R. R., 96 Va. 661; So. Carolina, 
etc., R. R. Co. v. American Tel. Co., 65 S. C. 459; 15 Cyc. 
625. This differs from the use of the general words "to take and 
hol<_]." land, from which no necessary implication arises that the power 
may be exercised upon land already devoted by the State to public 
uses, in that the statute explicitly authorizes the using, and there
fore, the taking, of a railroad right of way. 

But while the power of the legislature is plenary in this respect, 
it cannot constitutionally exercise this power unless it makes pro
vision for that just compensation which the constitution secures 
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when private property is taken for public uses. Const. Art. 1, 
sect. 21. The location of a telephone line upon a railroad right of 
way is a taking of it, and imposes a burden upon it for which the 
owner is entitled to compensation. At. & P. Tel.· Go. v. Ch. R. 
I. & P. R. R. Go., 6 Biss. 158; Am. Tel. Go. v. Smith, 71 Md. 
535; Southwestern R. R. Go. v. Southern & A. Tel. Go., 46 Ga. 
43; Mercantile Trust Go. v. At. & P. R. R. Go., 63 Fed. 513; 
Postal Tel. Go. v. Oregon, etc., R. R. Go., 23 Utah, 474; 90 
Am. St. Rep. 705; Lewis, Em. Dom. sect. 141 a; 2 Wood on 
Railroads, 864. Though the railroad property is devoted to public 
uses, the owner of the right of way has a private right of property 
which is protected. At. & P. Tel. Go. v. Ch. R. I. & P. R. 
R. Go., 6 Biss. 158; Southwestern R. R. G9. v. Southern & 
A. Tel. Go., 46 Ga. 43. And this is true whether it owns the land 
in fee, or merely the easement of a right of way. Lewis, Em. Dom. 
sect. 141 a; 2 Wood on Railroads, 864; At. & P. Tel. Go. v. 
Ch. R. I. & P. R. R. Co., 6 Biss. 158. The principle is the 
same as when a highway is authorized to be laid out across a 
railroad; Old Colony & Fall River R. R. Go. v. County cif 
Plymouth, 14 Gray, 155; or when one railroad is authorized to 
cross another, Mass. Cent. R. R. Go. v. B. G. & F. R. R. Go., 
121 Mass. 124; Lake Shore, etc., R. R. Go. v. Cincinnati, etc., 
R. R. Go., 30 Ohio St. 604; Ch. & A. R. R. Go. v. Joliet, etc., 
R. R. Co., 105 Ill. 388, 44 Am. Rep. 799. It is not an objec
tion to the application of the principle that the damages are merely 
nominal. The railroad company has a right to be heard upon that 
question. 

It f~llows that the statutory authority to construct its line on the 
plaintiff's right of way, under which the defendant claims to have 
acted, was nugatory, unless the statute itself, or some other statute 
so connected with it as to be regarded as in pari materia with it 
made provision for compensation to the defendant. Lewis, Em. 
Dom. sect. 452; Oushman v. Smith, 34 Maine, 247; Thatcher 
v. Dartmouth Bridge, 18 Pick. 501. 

It is very clear that section 24 of chapter 55 of the Revised 
Statutes upon which the defendant basis its authority makes no 
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provision for compensation. Under that section the railroad com
missioners had power only to determine as to constructing the line, 
and the manner thereof. There is no word which relates to com

pensation. 
The defendant, however, contends that this omission is supplied 

by section 11 of the same chapter, which provides that a telephone 
company ''may purchase, or take and hold as for public purposes, 
land necessary for the construction and operation of its lines. Land 
may be so taken and damages therefor may be estimated, secured, 
determined and paid for as in case of railroads." The answer to 
this propositi~n is that it is manifest that the defendant had not 
proceeded, nor has it attempted to proceed, under section 11. It 
has not taken the land by any legal proceeding contemplated by 
that section, for it has not pursued any of the steps required in the 
case of railroads. R. S., c. 51, sect. 31. The general power to take 
lands granted by section 24 would not, as we have already seen, be 
sufficient to authorize the defendant to construct its lines upon the 
plaint.iff's right of way. But if it is considered, which we do not 

. decide, that section 24 is to be interpreted in connection with section 
11, and that so interpreted, section 24 supplies the authority to 
construct upon the railroad's right of way, which is wanting in 
section 11, and that section 11 supplies the compensation features 
which are wanting in section 24, it still remains true that the tele
phone company must by proper condemnation proceedings under 
section 11 "take" the right of way, and pay the compensation to 
be ascertained as in the case of railroads. This it has not done 
and could not do under section 24, under which alone it has acted. 

The result is that the defendant is unlawfully maintaining its 
telephone line upon the plaintiff's right of way. And in such 
case, injunction is an appropriate remedy. Lewis on Eminent 
Domain, sect. 452, and- cases cited. See also Peirce v. Bangor, 
105 Maine, 413. 

Lastly, it is contended that the plaintiff is barred by laches. If 
this point were otherwise tenable against the plaintiff's clear legal 
right, it is sufficient to say that the record in this case discloses no 
facts which warrant its application. The case does not show when 
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the telephone line was constructed. But it shows that at the hear
ing before the railroad commissioners in 1904 the plaintiff protested 
against the defendant's procedure under section 24. It objected to 
the construction of the line later. It does not appear to have slept 
upon its rights. Its claim is neither stale nor inequitable. 

Bill sustained with costs. 
Writ of permanent injunction to 

issue as prayed for. 

STATE OF MAINE vs. SAMUEL D. CROCKER. 

Penobscot. Opinion January 31, Hl_lO. 

Indictment. Demurrer. Pe1:jury. Revised Statutes, chapter 123, section 4-. 

1. A demurrer does not oblige the court to assume to be true what is mani
festly untrue. 

2. \Vhen in an indictment for perjury is set out the entire testimony of the 
defendant and all of it is alleged to be material and false when parts of it 
are manifestly immaterial or not false the indictment does not sufficiently 
apprise the defendant of the real charge against him, and is therefore 
insufficient to require him to answer. 

On exceptions by defendant. Sustained. 

At the August term, 1908, Supreme Judicial Court, Penobscot 
County, an indictment was returned against the defendant for 
per:jury. The defendant demurred to the indictment, the demurrer 
was overruled and the defendant excepted. 

The case is stated in the opinion. 

II. II. Patten, County Attorney, for the State. 

Fellows & Fellows, for defendant. 
VOL. CVI 24 
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SITTING: EMERY, C. J., PEABODY, SPEAR, CORNISH, KING, 

Brno, JJ. 

EMERY, C. J. This indictment for perjury, is as to form, sub
stantially that permitted by the statute, R. S., ch. 123, sec. 4; but 
in setting ~~out the matter sworn to and alleged to be false" the 
entire testimony of the defendant in the proceeding referred to is set 
out from the statement of his name to the last answer upon the final 
cross-examination and occupying twenty-two printed pages. The 
indictment contains no assignment of perjury in any part of the 
testimony, but charges the whole to be material and false. If it be 
said that the demurrer admits all this testimony to be material and 
false, the answer is that much of the testimony so set out is upon 
its face immaterial, and no admission can make it material. It is 
the same as to the allegation of falsity. It cannot all be false. 
The demurrer does not require the court to assume to be true what 
is manifestly untrue. 

It is evident that the indictment does not sufficiently apprise the 
defendant of the real charge against him, of what part of his testi
mony the State proposes to show to be material and false. It is bad 
for uncertainty. State v. Ela, 91 Maine, 309; State v. Rowell, 
72 Vt. 28. 

Exceptions sustained. 
De1nitrrer sustained. 
Indictment aJ:judged bad. 
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ANNETTE J. McALLISTER 

vs. 

DEXTER AND PISCATAQUIS RAILROAD COMPANY. 

Piscataquis. Opinion February 1, 1910. 

Dower. Divorce. Action of Dower. Demand. Description. Detention. 
Damages. Statute 1895, chapter 157, sections 9, 11. Revised Statutes, 

1883, chapter 51, section 16; chapter 60, section 9; chapter 103, 
sections 14, 19; 1903, chapter 105, sections 2, 3, 4. 

1. A widow, in 1891, unless she had barred her right, was dowable in land, 
not taken by right of eminent domain, but purchased by a railroad com
pany, during the coverture, from her husban<l, in a case where the land 
lay outside of the location of the railroad right of way, and was bought 
for and used as a gravel pit. 

2. A woman divorced from her husband in 1891 for his fault, other than 
impotence, was dowable in his lands, and in lands owned by him during 
coverture, but conveyed previous to the divorce, and in which she had not 
barred her dower right, the same as if she had then become his widow. 

3. Upon the granting of a divorce, in 1891, to a woman for the fault of her 
husband, other than impotence, her dower right became consummate. 
And even if it was not assigned, it became a vested property right of which 
she could not constitutionally be divested by a repeal of the statute which 
gave her that right. 

4. A consummate right of dower existing either in a widow, or a divorced 
wife, when the statute of 1895, chapter 157, enlarging the dower right to 
au estate in fee, was enacted, was not destroyed nor in any way affected 
by that statute. 

5. In an action of dower, non-tenure must be pleaded in abatement, and 
not in bar. 

6. In an action of dower, the want of a sufficient demand must be specially 
pleaded. 

7. When the tenant of the freehold is a corporation a demand for dower 
must be in writing. It is sufficient if such written demand of the dowress 
is signed in her name by her attorney. 

8. The description of the land in a written demand for dower may be in 
terms, or by reference to a recorded deed under which the tenant claims. 
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9. A demand for dower in two parcels is not vitiated because the demand
ant is entitled to dower in only one of them, and sues for dower in that 
one only. 

10. If an attorney having authority to make demand for dower in one 
parcel, makes demand for two, the demand is not vitiated as to the author
ized parcel. 

11. It. is not necessary in a demand for dower that the demandant should 
state whether she claims dower in one-third of the premises or in one-half. 

12. The damages to which a dowress is entitled for the detention of dower 
from the time of demand to the commencement of suit is not measured 
by the use which the tenant made of the land, but by the profits which 
would reasonably have accrued from its use during the period. It is not 
shown that the damages awarded by the jury in this case are clearly 
excessive. 

On motion and exceptiens by defendant. Overruled. 
Action of dower. The declaration is as follows : 
''In a plea of dower, wherein the plaintiff demands against the 

said defendant her dower of and in a certain lot or parcel of land 
situated in Dover in the County of Piscataquis and State of Maine, 
the same which was conveyed to said Dexter and Piscataquis Rail
road Company by Frank B. McAllister of said Dover by his deed 
dated the fifteenth day of Jun~, A. D. 18SH, for a gravel pit for said 
Railroad Company, being the second parcel mentioned in said deed, 
and described as follows : (Description omitted in this report.) 

''Whereupon she complains and says that heretofore, to wit, on 
the twenty-third day of September, A. D. 1885, said Frank B. 
McAllister was intermarried with the plaintiff; and that said Frank 
B. McAllister was seized in fee of the said premises during his 
coverture with said plaintiff. That at a term of the Supreme 
Judicial Court held at said Dover on the third Tuesday of September 
A. D. 1891, said plaintiff was granted a decree of divorce from said 
Frank -B. McAllis~er from the bonds of matrimony for his fault, 
and that since said divorce was had, to wit, on the twentieth day of 
July, A. D. 1908, more than sixty days before the purchase of this 
writ, she demanded of the said defendant the Dexter and Piscataquis 
Railroad Company, then and ever since the tenant of the freehold 
of the said premises, in writing, by giving said written demand in 
hand unto L. P. Evans the Clerk of said Company, to assign and 
set out to her reason~ble dower in said premises, which said defend-
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ant refused to do, but has kept her out and still keeps her out of 
the same. 

"The plaintiff also claims to recover in this suit reasonable dam
ages for the detention of her dower, from the time of said demand 
to the time of the commencement of this action, which the plaintiff 
alleges amounts to one thousand dollars, all which is to the damage 
of the plaintiff as she says, the sum of ten thousand dollars. 

((Yet though often requested, said defendant has not paid said 
sum nor any part thereof, but neglects and refuses so to do, to the 
damage of said plaintiff (as she says) the sum of ten thousand dollars, 
which shall then and there be made to appear, with other due dam
ages. And have you there this writ, with your doings therein." 

Plea, the general issue as follows : (( And now comes the defend
ant and says that the demandant and the said Frank B. McAllister 
were never accoupled together in lawful matrimony, and this it is 
ready to verify." The defendant also filed a brief statement denying 
that the plaintiff had any right to dower, or any right to have dower 
set out. The plaintiff then filed a replication alleging that she was 
lawfully married to Frank B. McAllister and was afterwards 
divorced from him for his fault, and that she was entitled to have 
her dower in the premises described in the writ set out to her, etc. 

Tried at the September term, 1909, Supreme Judicial Court, 
Piscataquis County. After the evidence was all in the Justice pre
siding ruled pro forma, as a matter of law, that the plaintiff was 
entitled to dower in the premises described in the writ, and sub- . 
mitted the question of damages to the jury, to which ruling the 
defendant excepted. The verdict was for the plaintiff for $100. 
The defendant also filed a general motion for a new trial. 

The material facts are stated in the opinion. 
Bartlett Bmoks, for plaintiff. 
J. B. & F. C. Peaks, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, KING, JJ. 

SAVAGE, J. Action of dower. The case comes up on exceptions 
to the ruling of the presiding Justice upon the undisputed evidence 
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that the plaintiff is entitled·, as a matter of law, to dower in the 
premises described in her writ, and, upon the defendant's motion 
for a new trial. Since the same questions arise on the exceptions, 
except the amount of damages, as upon the motion, they may be 
considered together. 

The plaintiff was married to Frank B. McAllister in September, 
1885, and was divorced from him for his fault, other than impo
tence, in September, 1891. No children were born of thi3 marriage, 
nor of any other, contracted by Mr. McAllister. During cover
ture, Frank B. McAllister was the owner of the premises described 
in the writ. In 1889 he conveyed to the defendant a ~trip of land 
four rods wide, which is now its right of way. By the same deed, 
but as a distinct parcel, he conveyed to the defendant, ''for a gravel 
pit for said railroad," the lot of land in which the plaintiff now 
claims dower. The plaintiff has never released her right of dower 
in the premises, to the defendant. Upon these facts, the defendant 
contends, that the plaintiff has no dower, (1) because the land was 
purchased for, and devoted to, public uses, and (2) because the 
statute in force at the time she secured her divorce, by which she 
became entitled to dower, R. S., 1883, c. 60, sect. 9~ was repealed 
by Stat. 1895, c. 157, sect. 11, by which the right of a divorced 
wife was enlarged from dower to one-third in fee, in common and 
undivided, of all his real estate. We think neither ground is 
tenable. 

Revised Statutes, (1883) chap. 51, sect. 16, in force when the 
defendant took its deed, authorized railroad companies to "purchase 
or take and hold, as for public uses, land for borrow and gravel 
pits." In the case of a purchase, it took the land in fee ; but in 
case of a statutory taking, it exercised the right of eminent domain, 
and held only an easement. Not only are the processes different, 
but som~ of the consequences are different. It is well settled that a 
widow is not dowable of lands taken by the right of eminent 
domain for public use. The reason is well stated in French v. 
Lord, 69 Maine, 537. "In such cases a division of the estate thus 
taken would destroy it for the use to which it has been appropriated. 
Private interests must give way to the public convenience and neces-
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sity, rights in dower, as well as any other interest m real estate." 
And there is authority to the effect that a widow is not dowable in 
lands purchased by a railroad company, for public purposes, in 
general. And all authorities agree that she has no right of dower 
in lands so purchased for a right of way. And this obviously is on 
the ground that public convenience and necessity require that the 
railroad company should be in the exclusive and undivided posses
sion, control and use of its right of way. In pursuance of its 
public duties, it must occupy and use it. It cannot abandon it 
without liability to forfeiture. It cannot even change it without 
the permission of the State, granted through the railroad commis
s10ners. 

But none of these considerations apply to a gravel pit. While it 
may be purchased, as for a public use, the public use, so called, 
affects the public only incidentally and indirectly. The company 
need not use it all. It may abandon it. It may sell it, as a 
private person would sell his property. It owes the public no duty 
respecting it. While it is doubtless true that it is necessary, in the 
present stage of railroad development, that a railroad company 
should have gravel pits, it is not necessary, so far as the public is 
concerned, that it should have any particular one. If it should 
have to divide the pit, or contribute out of the rents and profits, it 
would not in any sense interfere with the public convenience or 
necessity. It would only affect the ·company pecuniarily in its 
private capacity. Therefore, since the reason for the rule of the 
exclusion of dower in lands devoted to public uses does not apply 
to a gravel pit purchased by the railroad company, outside its right 
of way, we hold that a widow, in 1891, was dowable of it, just as 
she was in any ·other land purchased by the company, and not 
devoted to technically public uses. For while it is true that all 
the property of a public service corporation is in one sense devoted 
to public uses, the use of a gravel pit is not of that kind 'of public 
uses which should debar a widow from claiming her right of dower. 

This view is supported by Nye v. Taunton Branch R. R. Co., 
113 Mass. 277. In that case the railroad company had purchased 
land outside its location, for a freight station. The court held that 
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a widow who had not barred her interest was dowable of it. And 
after stating the two methods by which the railroad company might, 
under the statutes of that State, as under our own, take the land, 
namely, by purchase and by the exercise of the right of eminent 
domain, the court said :-ffBy the first method the corporation 
obtains a fee in the soil ; by the second the land is condemned to 
a servitude, and an easement is created in the corporation, which 
may be permanent in its nature and practically exclusive. IIazen 
v. Boston & Maine Railroad, 2 Gray, 574. When it holds by the 
first, it derives its title solely from the deed; if the deed is without 
restriction, reservation or condition, the corporation may convey 
the land, if no longer necessary for its purposes ; when it takes by 
the second, if the use is abandoned, the easement is extinguished, 
and the land reverts to the owner of the soil. The one is simply 
an authority to buy and hold land for certain purposes, as a natural 
person may do ; the other puts the land into the possession of the 
corporation by the exercise of the power of eminent domain. The 
proceedings are entirely distinct, the rights acquired are different, 
and it does not change the character of the deed, because the land 
could have been taken against the will of the grantor. 

But it is not necessary to consider that question here, or to decide 
what would have been the effect upon the demandant's right of 
dower, if the land had been taken, against the consent of the owner, 
on application to the county commissioners in the exercise of the 
power of eminent domain. As the statute authorized the purchase 
for the purposes therein named, the land did not pasg to the tenant 
under the exercise of the right of eminent domain accompanied by 
such powers and limitations as the exercise of that right imposes, 
but by deed subject to all incidents attending that form of contract 
between parties. 

The land was at that time subject to the demandant's inchoate 
right of dower, which is now consummate by the death of her hus
band, a11d the purposes to which the corporation has in the mean
time devoted the land are immaterial, as it may change them at will, 
and sell the land if it desires." In this connection the vigorous 
dissent of the minority of the Supreme Court of Missouri, based 
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upon ~he Nye case, is of interest. Baker v. Railway Co., 122 Mo. 
at page 400. See also Venable v. Railway Co., 112 Mo. 103. 

We have thus far treated the case as if the plaintiff became a 
widow in 1891. But she did not. She then became divorced for 
her husband's fault. But her rights, such as they were in 1891, 
were the same as if her husband had then died. The statute, R. S., 
1883, c. GO, sect. 9, provided that ~~when a divorce is decreed to the 
wife for the fault of the husband for any other cause" than impo
tence ~~she shall have dower in his real estate, to be recovered 
and assigned to her as if he were dead." And such a divorce 
affected the right of dower precisely as would the husband's death. 
St,ilphen v. Houdlette, 60 Maine, 447. Therefore, at the outset, 
we have only to inquire what would have been a widow's rights 
under the same circumstances. There is no controversy but that, if 
the husband had died in 1891, the plaintiff, as widow, would have 
been entitled to dower in all the dowable lands of which he had 
been seized during coverture, and of which she had not become 
barred. Under the statute, her right as a divorced wife was the 
same. Lewis v. Meserve, 61 Maine, 374. There being no issue 
of this or of any previous marriage of McAllister, living in 1891, 
his divorced wife was dowable, as commonly expressed, in one-half 
of his real estate. R. S., 1883, c. 103, sect. 14. 

The defendant, however, contends that by the enactment of 
chapter 157 of the Laws of 1895 the dower provision for divorced 
wives was repealed. That chapter enlarged the right of widows in 
the real estate of their de ceased husband from dower to an estate in 
fee. Golder v. Golder, 95 Maine, 259. It also provided in sec
tion 9, that when a divorce is decreed to the wife for the fault of the 
husband, for any other cause than impotency, ~~she shall be entitled 
to one-third in common and undivided of all his real estate, except 
wild lands, which shall descend to her as if he were dead." The 
dower provision in the previously existing statutes, which has been 
referred to, was omitted. And while the dower right of widows 
which had become consummate by the death of their husbands, but 
which had not been assigned, was expressly saved to them by the 
terms of the statute, it is claimed that there was no such saving pro-
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vision for the rights of divorced wives. Hence it is contended that 
the plaintiff's right of dower which she had in consequence of her 
d~ vorce was lost by reason of the statute of 1895. 

We deem it unnecessary to inquire whether the statute of 1895, 
upon fair interpretation, is open to this construction, because we 
think the legislature could not constitutionally deprive the plaintiff 
of the right to dower which she then had. Prior to 1895, when 
dower, by that name, was abolished, a woman, if she had not 
barred it, had an inchoate right of dower in the lands of which 
her husband was seized during coverture; upon his death, or upon 
the granting of a divorce to her for his fault, and prior to assign
ment, that right became consummate, and her right to demand and 
enter upon the enjoyment of her dower interest commenced; after 
assignment, her estate was said to be assigned or vested, and she 
entered into the possession of it for the term of her life. 14 Cyc. 
882. Since dower does not result from contract, but by operation 
of law, it is within the power of the legislature to increase, diminish, 
alter or abolish it, while the right thereto is merely inchoate, and 
has not become consummated by the death of the husband, or by 
divorce. Barbour v. Ba-rbour, 46 Maine, 9; 8 Cyc. 909. While 
a widow's right to dower does not become vested or fixed until it 
becomes consummate, yet a consummate right of dower, though, 
before assignment, it is a mere right of action, Johnson v. Shields, 
32 Maine, 424, is nevertheless a vested property right, under con
stitutional protection. She has no vested interest in any of her 
husband's real estate, but she has a vested right to have a share of 
it assigned to her for life. Mr. Scribner, in his work on Dower, 
says :-''There seems to be no conflict of authority upon the point 
that after it (dower) has become consummate, whether there has 
been an assignment or not, it is so far a vested right as to be beyond 
legislative control." 2 Scribner on Dower, c. II, sect: 3; 8 Cyc. 
909, and cases cited. 

It remains to consider some minor defenses. The defendant says 
that its deed from McAllister, which is a quitclaim deed in form, 
is merely a ''release deed" and "that it does not claim, and never 
has claimed that it had any fee in the land described," but that the 
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deed was only a release of the land ('for a gravel pit." This is 
equivalent to saying that the defendant is not tenant of the freehold. 
But this defense is not open under the pleadings. They are the 
general issue and a brief statement denying that the plaintiff has 
any right of dower, or any right to have dower set out. That is a 
plea in bar. But it is provided in R. S., c. 105, sect. 4, that the 
defendant, in an action for dower, ((may plead in abatement, but not 
in bar, that he is not tenant of the freehold." Lewis v. Meserve, 
61 Maine, 37 4. The defendant therefore must be deemed to be 
tenant of the freehold. 

Next the defendant contends that the plaintiff's demand for 
dower was insufficient to maintain the action. It has been held that 
the want of a sufficient demand must be specially pleaded in 
bar. Ayer v. Spring, 10 Mass. 80. Under our practice it might 
have been pleaded by way of brief statement. But that was not 
done in this case. Nevertheless, since much stress is laid upon it, 
we will briefly consider the merits. The statute R. S., c. 105, 
sect. 2, requires a dowress, before bringing suit, to demand dower of 
the tenant of the freehold, and, by section 3, in case the tenant of 
the freehold is a corporation, she must demand her dower in writing. 
In this case a demand in writing was made. The first objection is 
that there was not a sufficient description of the premises in the 
writing. They were in fact described as ((the premises described in 
a certain deed to you the said Dexter & Piscataquis Railroad Com
pany from said Frank B. McAllister said deed being 
dated June fifteenth 1889 and recorded in the Registry of Deeds 
for said Piscataquis County in Volume 101 on page 265 of said 
Registry. A reference to this deed shows that two parcels were 
clearly and definitely described therein, one of which is the parcel 
involved in this suit. We think the description in the demand is 
sufficient. It was held in Ford v. Erskine, 45 Maine, 484, that 
the description may be in terms or by reference to a recorded deed 
under which the tenant claims. See also Baker v. Baker, 4 Greenl. 
67; Atwood v. Atwood, 22 Pick. 283. Furthermore it is objected 
that the demand embraced two parcels, while the suit is to recover 
dower in one only. We see nothing in this objection. The defend-
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ant is neither embarrassed nor injured because the plaintiff has 
abandoned her claim for dower in one of the parcels. Whatever 
her demand, she may recover according to her right, not exceeding 
the demand. A demand is not vitiated because the widow demands 
more than she is entitled to. Hamblin v. Bank of Cumberland, 
19 Maine, 66; Willfonis v. Williams, 78 Maine, 82; Davis v. 
Walker, 42 N. H. 482; Fitlton v. Fulton, 19 N. H. 169. 

The demand in this case was signed in the name of the plaintiff 
by her attorney. The defendant contends that it should have been 
signed by her personally, or that if signed by an agent or attorney, 
he should have had written authority therefor. We do not think 
so. The statute does not require either. It has even been held, 
and we think properly, that oral authority given to an attorney by 
a dowress to bring action for the dower was sufficient authority to 
make a written demand which the statute made a prerequisite to 
bringing suit. Stevens v. Reed, 37 N. H. 5L This case is not 
like Sloan v. TVhitman, .5 Cush. 532, cited by the defendant, where 
an attorney had written authority to demand dower ~~in any and all 
the before mentioned premises or any other," but no premises had 
been mentioned. Nor is there any reason for saying, as the defend
ant does, that if the attorney, having authority to make demand 
for one parcel only, made demand for two, the demand was vitiated 
as to the authorized parcel. 

The defendant further contends that the demand should have 
stated whether the plaintiff claimed the use and income of one-third 
of the real estate, or one-half, the right depending upon whether issue 
was living in 1891, or not. But that was not necessary. Davis 
v. Wltlker, supra; 14 Cyc. 977. 

Without further discussion, we conclude that there was no error 
in the ruling that the plaintiff is entitled to dower in the defendant's 
gravel pit. We conclude further that the plaintiff has taken all 
the necessary steps to enforce her right. This disposes of the excep
tions, and of all the grounds of the motion for ·a new trial, except 
the claim that the damages awarded by the jury for the detention 
of dower were excessive. 
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Considering this last claim, we find that the period for which the 
plaintiff was entitled to recover damages was three months. R. S., 
1883, c. 103, sect. 19. The jury awarded one hundred dollars. 
The plaintiff's right is not to be measured by what was actually 
taken from the gravel pit during the period, but by what might 
have been taken, under existing circumstances, including the prev
alent demand for gravel, the state of the market, and like con
siderations. She was entitled to the use, and to the profits which 
reasonably would have accrued from the use, of one-half of the pit, 
during the period. Her damages arise, under the circumstances of 
this case, not from any use or want of bse which the defendant 
made of the pit, but from the prevention of her right to use it, 
which was a valuable right. The rule was correctly stated by the 
presiding Justice in this case, when he instructed the jury to ttascer
tain how much revenue or profit, by reasonable industry, reasonable 
care, the owner of that property, if owned as a gravel pit, could 
have obtained from the sale of sand and gravel from that pit during 
that time,." and when they had found that sum, to ttdivide it by 
two, because she is only entitled to one half." There was evidence 
that the jury might well believe that there was a good demand for 
gravel at Dover during the whole period, that a team hauling from 
25 to 35 bushels at a load could make four or five trips a day, and 
that the price of gravel delivered ranged from 5 to 8 cents a bushel. 
It is evident that the jury, after allowing for the expense of hauling, 
estim~ted that the reasonable profit which might have obtained was 
about $2.50 a day. We cannot say that this estimate is clearly 
wrong. 

Motion ancl exceptions over1·ulecl. 
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STATE OF MAINE vs. THOMAS FoRTIN. 

Androscoggin. Opinion February 4, 1910. 

Criminal Law. Evidence. Identity of Informer. Trial. Presumptions. 
Intoxicating Liquors. 

I. The defendaut in a criminal case is not entitled to know who gave 
information or made complaints which led to the prosecution. 

2. The fact that an officer in testifying in a criminal case stated without 
objection that complaints had been made against the defendant, does not 
take the case out of the rule and entitle the defendant to the names of 
such complainants. 

3. That immaterial evidence is given without objection does not entitle the 
opposite party to make an issue upon euch immaterial evidence. 

4. The fact that complaints were made against a defendant has no pro
bative force against him, and eviuence of such complaints given without 
objection does not entitle him t,o make an issue upon the truth of such 
evidence. 

5. When immaterial or non-probative evidence has been received, if a prtrty 
fears it may prejudice him with the jury he should reque'3t an instruction 
that the evidence is immaterial and should not be considered by the jury. 

6. It is to be presum~d that the jury will follow the direction of the court 
and reject all evidence the court instructs them is not to be considered. 

7. A grocer on trial for maintaining a liquor nuisance is not entitled to 
show the amount of his weekly sales in the grocery business. Such evi
dence has no probat.ive force in support of his innocence. 

On exceptions by defendant. Overruled. 

The defendant was indicted for keeping and maintaining a liquor 
nuisance and on trial was found guilty. He excepted to certain 
rulings of the presiding Justice during the trial. 

The case is stated in the opinion. 

Frank A. Morey, County Attorney, for the State. 

Tascus Atwood, for defendant. 
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·SITTING: EMERY, C. J., PEABODY, CoRNISH, KING, Brnn, JJ. 

EMERY, C. J. The issue in this case was whether the defendant 
was guilty of maintaining a nuisance at the place named in the 
indictment. At the trial ~~the witness for the state" testified, with
out objectjon so far as appears, that complaints had been made to 
him against the place named. The defendant then asked the wit
ness to name the complainants. but the court ruled that the witness 
need not answer. It is not explicitly stated in the bill of exceptions 
who ~~the witness for the state" was, but it is a fair inference that 
he was an officer, and as both counsel so assumed in argument we 
assume the same. 

It is a well settled rule that a defendant upon the trial of an 
indictment against him is not entitled as of right to know who gave 
the information or made the complaints which started the prosecu
tion. Such communications to officers of the law should ordinarily 
be regarded as privileged as to the identity of the informant or 
complainant on the ground of public policy, so that no one from 
fear of consequences to him personally shall hesitate to give informa
tion of offenses. State v. Soper, 16 Maine, 293; U. S. v. 
Moses, 4 Wash. C. C. 726 ; Worthington v. Sc1'ibne1·, 109 Mass. 
487; People v. Lafrd, 102 Mich. 135; Wigmore on Ev. sec. 
237 4, and notes. 

It is urged, however, that while a defendant may not himself 
bring out evidence of complaints and then require the names of the 
complainants, yet if it appears, as in this case, from the evidence 
for the prosecution that complaints were made, he is then entitled 
as of right to the names of the complainants. We do not see any 
distinction in principle. The reason of the rule, the encouraging 
the fearless performance of the duty of giving information, certainly 
includes this case. It cannot be that the immunity of the informant 
is destroyed by the mere statement that information was received or 
complaints made. Under such a rule no informant would be safe. 

But the defendant argued that the statement that complaints had 
been made was pr~judicial to him, and that he thereby became entitled 
to know the names of the complainants in order that he might con-
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tradict the statement or bring out the motives for the complaints,· 
however much the public might be injured by such a course. What 
might have been the right of the defendant had he objected· to the 
testimony and his objection overruled, we have no occasion to say. 
The testimony appears to be entirely immaterial, of no probative 
force, and if objected to would doubtless have been excluded. A 
party is not entitled as of right to raise an issue upon immaterial 
statements made without objection. To acknowledge such a right 
would greatly prolong trials and obscure the real issue. In this 
case, if the defendant were entitled to know the names of the com
plainants for the purposes stated by him, he would be entitled to 
call all such persons, perhaps a dozen or more, and examine them 
as to the fact of their having made complaint, and as to their • 
motives and grounds of complaint. This would give the State the 
right to rebut such evidence, and we should have the spectacle of a 
prolonged controversy over an immaterial issue which when finally 
determined brings the court and jury no nearer a solution of the 
question of the truth of the indictment. That complaints were 
made is no evidence of guilt; that complaints were not made is no 
evidence to the contrary. 

If the defendant really feared he was pr~judiced with the jury by 
the statement that complaints had been made, he had a remedy. 
He could have requested, and undoubtedly received, an instruction 
that the statement was immaterial, of no probative force, and should 
not be considered by the jury. It must be presumed that such an 
instruction would have effaced all prejudice, if any, resulting from 
the statement. State v. Inngsbm·y, 58 Maine, 238. With that 
remedy available, we do not think the defendant was entitled as of 
right to the names of the complainants. In School District v. Etna 
Ins. Go., 62 Maine, 330, a paper was received in evidence against 
the objection of the defendant. The defendant contended that it 
tended to prejudice the defense ; but the c~urt held that the evi
dence being really immaterial, having no bearing on the real issue 
in the case, the exception to its admission should not be sustained. 

The defendant was a witness and desired to state the amount of 
his weekly sales in the grocery business it appeared he was conduct-
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ing, but he was not allowed to do so. The offered evidence was 
clearly immaterial. It had no probative force either woy. All 
such evidence, though exceptions to its admission may not be sus
tainable, should ordinarily be excluded for economy of time and 
clarity of issue. 

The other exceptions were abandoned at the argument. 

Exceptions overruled. 

STELLA R. McKENZIE, Trustee, Beneficiary and Executrix of the 
Will of MosEs W. WEBBER, Appellant from the 

Decree of the Judge of Probate 

vs. 

THE WEBBER HosPITAL AssocIATION. 

York. Opinion February 5, 1910. 

Executors and Administrators. Probate Petitions. Uniform Blanks. Accounts. 
Opening Settlements. Corporations. Authority of O.tJicer8 and Agents. 

Evidence. Revised Statutes, chapter 47, section 68; 

chapter 65, section 43. 

It is not necess:!ry that a petition signed and presented to the probate court 
by the president of a corporation to require an executrix to settle her final 
account, should show his authority to sign and present it. 

The authority of the president of a corporation to sign and present to the 
probate court a petition to require an executrix to settle her final account 
can be shown by the records of the corporation or even by oral testimony. 

Authority in the agent of a corporation may be inferred from the conduct 
of its officers or from their knowledge and neglect to make objection. 

The statute, R. S., -chapter 65, section 43, establishing uniformity in the use 
of blanks in the probate court is not to be so construed as to deprive the 
petitioner of his remedy if there is no prescribed form adapted to the 
existing situation. He is not prohibited from presenting a petition con
taining allegations appropriate to the facts of hiR case. 

VOL. CVI 25 
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On the settlement of the final account of an executrix, former accounts 
settled by her may be opened on a charge of frnu<l in the inventory and in 
such accounts, although no appeals were taken from the decrees allowing 
the former accounts. 

That an executrix regarded her second account as a final account does not 
make it a final account when it was not accepted by the ,Judge of Probate 
as a final account and no notice was given thereon as a final account. 

On exceptions by plaintiff. Overruled. 
Appeal from decree of the Judge of Probate, York County. 

The Webber Hospital Association filed a petition in the probate 
court praying that the plaintiff be cited into said court to settle 
her final account of administration as executrix of the estate of 
Moses W. Webber, deceased testate. The plaintiff then filed a 

motion in said court asking that the aforesaid motion be dismissed. 
The Judge of Probate refused to grant the motion and thereupon 
the plaintiff appealed to the Supreme Court of Probate. The 
Supreme Court of Probate dismissed the appeal and ordered the case 
remanded to the probate court for further proceedings, and the 
plaintiff excepted. (See .. Hospital Associatfon v. JlfcKenzie, 104 
Maine, 320.) 

The case is stated in the opinion. 
Jarnes 0. Bradbury, for plaintiff. 
Edwin Stone, for defendant. 

SITTING: EMERY, C. J., WHITEHOUSE, PEABODY, SPEAR, CORNISH, 
KING, B11w, ,JJ. 

WmTEHousE, ,J. In August, 1899, the appellant was duly 
appointed executrix of the will of Moses W. Webber, late of 
Bid,leford and returned to the probate court an inventory of the 
estate. Subsequently she presented to the court, a first and second 
account_ of her administration of the estate but has never presented 
her final account. In October, 1908, the defendant Association by 
its president, Robert McArthur, filed a petition -asking that the 
appellant be cited into court to settle her final account. In this 
petition it is represented that the appellant filed a false and fraudu
lent inventory of the estate; that in her capacity as executrix, she 
assigned and delivered to herself as legatee under the will certificates 
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of stock belonging to the estate of the value of $8,694 in payment 
of a bequest to her of $5000, and assigned to herself stock of the 
value of $30,117 belonging to the estate to constitute a fund of 
$15,000 from which she was to receive the income during her life
time. The prayer of this petition necessarily involves a re-opening 
of the first and second accounts settled by the appellant, by reason 
of her alleged illegal, wrongful and fraudulent acts in the premises. 

The appellant filed a motion in the probate court askjng that 
this petition be dismissed, first, because it was not the legal petition 
of the defendant association; second, because it is contrary in 
form and substance to the rules and orders of the probate court; 
third, because it contains immaterial and defamatory matter and 
fourth, because it asks ''for the doing of things already done and 
not appealed from." 

The probate court refused to grant this motion to dismiss the 
petition and the appellant took an appeal from this refusal to the 
supreme court of probate. 

This appeal was dismissed and the case ordered to be remanded 
to the probate court for further proceedings. The case comes to 
this court on exceptions to this ruling dismissing the appeal. 

It is the opinion of the court that this ruling was correct and that 
the exceptions must be overruled. 

1. Under the reasons of appeal it is contended in the first place 
by the appellant that the petition of the defendant association pray
ing that the appellant be cited to settle her final account is not 
legally sufficient because it is not alleged that Robert McArthur 
was its president duly authorized to sign and present the petition. 
But such an affirmative allegation was not indispensable in a petition 
of this character. If objection had been made in the probate court 
that the petition was not authorized by the association, a question 
of fact would have been raised to be determined upon evidence 
introduced. The fact might have been proved by the records of 
the corporation or even by oral testimony. '' Authority in the agent 
of a corporation may be inferred from the conduct of its officers or 
from their knowledge and neglect to make objection, as well as in 
the case of individuals." R. S., ch. 47, sect. 68; Sherman v. 
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Fitch, 98 Mass. 59; York v. Mathis, 103 Maine, 67 ; Fitch v. 
Steam Mill Co., 80 Maine, 34. Or if the petition were originally 
signed by the president without authority, his act might subse
quently have been ratified and confirmed. The appellant was in 
no way prejudiced by the omission to append the allegation respect
ing the president's authority. 

2. It is contended that the petition is contrary to law in form 
and substance, because it is provided by section 43 of chapter 65, 
R. S., that no other blanks shall be used in probate procedure than 
those approved by the Supreme Judicial Court, and that the defend
ant's 'petition is not in conformity with any blank so prescribed. 
It is insisted that the defendant should have used form No. 121 of 
the probate blanks. But this is the general form of the citation to 
settle an acoount in the probate court and not applicable to the 
special and extraordinary conditions alleged to exist in this case. 
The statute establishing uniformity in the use of blanks in the 
probate court is not to be so construed as to deprive the petitioner 
of his remedy if there is no prescribed form adapted to the existing 
situation. He is not prohibited from presenting a petition contain
ing allegations appropriate to the facts of his case. The defend
ant's petition was sufficient in form and substance. 

3. It is true that no appeals were taken from the decrees of the 
probate court in the settlement of the petitioner's first and second 
accounts but ''it cannot be controverted, that on the final settle
ment of the administrator's account in the probate court, former 
settlements may be opened for the purpose of rectifying mistakes, 
whether originating in fraud practiced on the court or through a 
misapprehension of the true state of facts by the parties." Coburn 
v. Loomis, 49 Maine, 406. It has been seen that the defendant's 
petition contained allegations of "illegal, wrongful and fraudulent 
cts," on the part of the appellant respecting the inventory of the 
estate and the filing of her first and second accounts and that the 
granting of the prayer of the petition asking that she be cited to 
settle a final account involves the re-opening of the first and second 
accounts. Bergeron v. Cote, 98 Maine, 415. 
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4. The suggestion that the appellant's second account was 
regarded by her as a final account is immaterial, for it does not 
appear that it was accepted by the probate court as a final account 
nor that any notice · was ordered and given thereon as a final 
account. There has been no final accounting by the appellant as 
executrix and it is manifest that the estate has not been legally and 
finally settled. 

Exceptions ove1·r11led. 

CHESTER D. HALL vs. u RSULA M. HALL. 

Lincoln. Opinion February 7, 1910. 

Deeds. Construction. Fee Simple. Heirs. Exceptions. Reservations. 

At common law the word "heirs" is necessary in order to convey a fee 
simple in land, it matters not how plainly the intention to do so may be 
expressed in words of perpetuity. 

It is not essential to an exception from a conveyance of an easement appur
tenant to other land of the grantor that the word "heirs" be used in 
order to make the exception perpetual. 

An ''exception" of an easement appurtenant to other land of the grantor 
operates to retain in the grantor some portion of his former estate, and 
·whatever is thus excepted or taken out of the grant remains in him as of 
his former title. 

An "exception" is a part of the thing granted, and of a thing in being at 
the time of the grant. 

A "reservation" vests in the grantor some new right or interest that did 
not exist in him before and operates by way of an implied grant and in 
the absence of words of inheritance, only an estate for the life of the 
grantor is created. 

Whether a clause in a deed creates a reservation or an exception is not so 
much a question of words as of intention to be gathered from all the cir
cumstances of the case so that the term "except" has been construed 
to create a reservation and the term "reserve" an exception. 
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Whether a clause in a deed is intended to operate as an exception or reser
vation is to be determined by its character, rather than by the particular 
words used. 

Held: That a clause in a deed of land adjoining a road "reserving" to the 
grantor a right of way in common with the grantee "meaning a cart road 
to and from" the grantor's land, created an exception and not a reserva
tion, where the road existed at the time of the deed and was necessary to 
the land retained by the grantor, and where the circumstances showed 
that the provisions were intended for the benefit of the land retained and 
not to be merely a personal right. 

Held: That a right of wny excepted from a conveyance to give the grantor 
access to a road from retained land was not extinguished by the erection 
of a building across the way where another route was substituted appar
ently by mutual agreement and acquiesced in for twenty-five years. 

On exceptions by defendant., Overruled. 
Action on the case to recover damages for the obstruction by the 

defendant of the plaintiff's alleged right of way over the defendant's 
land in Nobleboro, Lincoln County. Plea, the general issue. At 
the conclusion of the evidence, and on the plaintiff's motion, the 
presiding Justice ordered a verdict for the plaintiff and for (( a nomi
nal sum as damages" and thereupon the jury returned a verdict for 
the plaintiff with damages assessed at one dollar, and the defendant 
excepted. 

The case is stated in the opinion. 
Arthur S. L·ittl~fielcl, and .Eiowanl E. Hall, for plaintiff. 
Wrn. Henry Hilton, for defendant. 

SITTING: EMERY, C. ,J., SPEAR, CORNISH, KING, Bnrn, .JJ. 

CORNISH, J. On September 22, 1864, Horace Hall being the 
then owner of a tract of land in Nobleboro containing about forty
five acres, and bounded on the south by the West Neck Road so 
called, conveyed by warranty deed to Elbridge G. Hall, the portion 
of the same on which the buildings were located, lying next to the 
road, and comprising about five acres. This deed contained the 
following clause which is now before the court for construction : 
((Reserving to me, the said Horace Hall, a right of way in common 
with the said Elbridge G. Hall, to and from and acrost the above 
described premises, meaning a cart road to and from my land." 
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The portion retained by Horace Hall, the dominant estate, has 
come down by mesne conveyances in three lots, the lot next back 
from the Elbridge Hall lot being acquired by Mary A. Hall, the 
next by George L. Hall and the rear lot, sometimes called the 
Peter ·field, by the plaintiff. The defendant similarly acquired the 
servient estate, the portion conveyed by Horace to Elbridge G. 
Hall. Horace Hall died in 1880. 

This right of way across the defendant's lot had been used to a 
greater or less extent by the plaintiff and his predecessors in title 
until the summer of 1908, when it was obstructed by the defendant, 
and the plaintiff brought this action on the case to recover damages 
for such obstruction. The presiding Justice_ directed a verdict for 
the plaintiff and the case is before this court on exceptions to this 
ruling. 

Two questions are presented for consideration. First, did the 
clause in the deed above quoted create a reservation limited to the 
lifetime of Horace Hall as claimed by the defendant, or did it 
create an exception in favor of the grantor appurtenant to the 
remaining land, and passing to his heirs or assigns without words 
of inheritance, as claimed by the plaintiff? Second, was the ease
ment extinguished? 

A brief recital of long and firmly established legal principles will 
determine both questions in favor of the plaintiff. 

It is an unyielding rule of the common law that the word ~~heirs" 
is necessary in order to convey a fee simple in land, it matters not 
how plainly the intention so to do may be expressed in other words 
of perpetuity. But this rule is not applicable to an ~~exception" 
of an easement appurtenant to other land of the grantor, which 
operates to retain in the grantor some portion of his former estate 
and whatever is thus excepted or taken out of the grant remains in 
him as of his former title. An exception is of a part of the thing 
granted and of a thing in being at the time of the grant. A 
reservation, however, vests in the grantor some new right or interest 
that did not exist in him before. It operates by way of an implied 
grant and in the absence of words of inheritance only an estate for 
the life of the grantor is created. See Engel v. Ayer, 85 Maine, 
448 and cases cited. 
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Whether a given clause creates a reservation or an exception is 
not so much a question of words as of intention to be gathered from 
all the facts and circumstances of the case, so that the term 11except" 
has been construed to create a reservation and the term 11reserve" an 

· exception. 11 Whether a particular provision is intended to operate 
as an exception or reservation is to be deter.mined by its character 
rather than by the particular words used." Perkins v. Stockwell, 
131 Mass. 529; Hing v. Walkei·, 87 Maine, 550. 

In conformity with this broad and liberal rule of construction the 
following may be cited as examples of provisions which in terms 
were reservations but were held to create exceptions. 11 Reserving 
forever a right of way over a street which the grantee is to make, 
from the northwest corner of said granted lot to the road," Bowen 
v. Conner, 6 Cush. 132; 11 Reserving the passway at grade over 
said railroad where now made," Wliite v. R. R. Go., 156 Mass. 
181; 1'Reserving the right to cross the track of said railroad on 
grade near the westerly line of our said lands at such place as said 
company can most conveniently provide," Hamlin v. R. R. Go., 
160 Mass. 459; '~We reserve to ourselves the privilege of crossing 
and recrossing the said piece of land above described, or any part 
thereof within said bounds," Chappell v. R. R. Go., 62 Conn. 
195; "Reserving forever for myself the privilege of passing with 
teams &c. across the same in suitable places to land I own to the 
south of the premises," Winthrop v. Fairbanks, 41 Maine, 307; 
"I do reserve a driveway from the county road onto the east end of 
said lot &c. and another driveway on to the west end of said lot," 
Smith v. Ladd, 41 Maine, 314; "Reserving a passway from the 
road &c," Bangs v. Parker, 71 Maine, 458; '1 With the reserva
tion of a road two rods wide over the northerly side of said lot," 
Wellman v. Churchill, 92 Maine, 193. 

The provision under consideration merits as reasonable a con
struction as the foregoing. Look at the situation. By the convey
ance of the front lot, the rear lot became inaccessible, except over 
land of other parties, unless a right of way were retained. The 
convenience and necessity of this way were as great to subsequent 
owners of the rear lot as to the grantor. It was a right which 
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could not have been intended as limited to the life of the grantor, 
because his heirs or grantees would be as helpless without it as he. 
It was designed to belong to the land itself and not to be merely a 
personal right. The way was marked out on the face of the earth 
and was a well defined road in actual use at the time of the convey
ance. It was a thing in esse. Its use to a greater or less extent, 
continued for forty-five years unquestioned. Bars were constructed 
in the fences separating the various lots, and these had given place 
to gates, the change on the defendant's premises being made by her 
husband with her approval, as late as 1906. On July 26, 1884, 
four years after the death of Horace Hall, the administratrix of 
Elbridge G. Hall, who was his widow, conveyed the defendant's 
lot to her son, and expressly excepted ''the right of way reserved to 
Horace Hall when sold to Elbridge G. Hall, which is still to be 
allowed to said Horace Hall," and when the son reconveyed the 
same to his mother October 27, 1884, he excepted ''the right of 
way reserved to Horace Hall, when sold to Elbridge G. Hall, which 
is to still be allowed." This action on the part of the family of the 
original grantee admitting the existence of the easement four years 
after the death of the original grantor is significant as bearing upon 
the intention of the parties to the original deed. In view of all 
these circumstances and conditions a reasonable construction of the 
deed must treat this provision in the nature of an exception and 
not a reservation, and the easement thereby created to have been 
acquired by the plaintiff through the mesne conveyances of the rear 
lot. 

But the defendant goes further and contends that even if this 
construction is correct, the way in question was extinguished by the 
erection in 1883 by the owner of the defendant's lot, and their 
maintenance until the present time, of an ell and woodshed across 
the way as used by Horace Hall. Such erection and maintenance 
are undisputed but it further appears that after this erection another 
way for a short distance around the ell was substituted by mutual 
arrangement, and therefore the way in its slightly changed course 
took the place of the former one. The new way at that point was 
used by all parties from 1883 down to 1908, and was recognized in 
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the deeds from the owners of the servient estate in 1884 before 
referred to. No definite way was reserved in the deed from Horace 
Hall. It was simply a way across the granted premises to the 
remaining land of the grantor, ancl if the defendant or her prede
cessors for purposes of convenience substituted a slightly different 
course for a portion of the way then in use and this was acquiesced 
in by the plaintiff and his predecessors, it fulfilled the calls of the 
deed, and no element of extinguishment exists. Bangs v. Parker, 
71 Maine, 458; Fitzpatrick v. R.R. Co., 84 Maine, 33; Tabbutt 
v. Grant, 94 Maine, 371. 

Exceptions overruled. 

CITY OF AUGUSTA vs. CITY OF w ATERVILLE. 

Kennebec. Opinion February 11, 1910. 

Paupers. Settlement. Statutes. Aliens. Constitutional Law. Legislative lower. 
Support of Paupers. Statute, 1821, chapter 122; 1905, chapter 142, 

section 1. Revised Statutes, chapter 27, section 1, 
paragraph VI, section 33. 

The statute of 1905, chapter 142, section 1, taking effect March 23, 1905, pro
viding that " the Revised Statutes shall not be construed to make any town 
liable for relief furnished to an alien or his family since said statutes went 
into effect," does not deprive an alien who gained a pauper settlement 
before March 23, 1905, of any benefits previously acquired by such settle
ment." 

The word "settlement" in reference to paupers is technical and is used 
exclusively in relation to the dispensing of public charity. 

Under Revised Statutes, chapter 27, section 1, paragraph VI, giving a 
pauper settlement to "a person of age, having his home in a town for 
five successive years without receiving supplies as a pauper, directly or 
indirectly," an alien who has acquired such pauper settlement in a town 
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before the statute of 1905, chapter 142, section 1, went into effect is entitled 
to pauper support from the town when in need thereof. 

The rule against retroactive legislation, in the absence of constitutional pro
visions forbidding it, does not apply unless it interferes with contract or 
vested property rights. 

The legislature can impose upon the State itself or upon particular munici
palities the support of paupers. 

The obligation for pauper support results from positive law, and not from 
contract express or implied. 

The statute of 1905, chapter 142, repealed the provisions of the Revised 
Statutes subjecting towns to pay for the support of aliens or their families 
on account of their poverty or distress and substituted a provision that 
the relief furnished such persons shall be as provided in case of persons 
having no legal settlement within the State. -

In the case at bar, held that the settlement of the pauper was not material. 
It did not confer citizenship. When the relief was furnished him he was 
an alien, and the statute of 1905, chapter 142, brought it within the pro
visions of Revised Statutes, chapter 27, section 33. 

On agreed statement of facts. Plaintiff nonsuit. 
Action of assumpsit brought in the Superior Court, Kennebec 

County, by the plaintiff city against the defendant city to recover 
the sum of $54.10 expended by the plaintiff city for the relief of a 
pauper whose pauper settlement was alleged to be in the defendant 
city. When the action came on for trial, an agreed statement of 
facts was filed and the case reported to the Law Court for deter
mination with the stipulation that if judgment should be for the 
plaintiff, it should be for $54.10 and costs; otherwise plaintiff 
should become nonsuit. 

The case is stated in the opinion. 

Thom.as Leigh, City Solicitor, for plaintiff. 

Carroll N. Perkins, City Solicitor, for defendant. 

SI'I'TING: EMERY, C. J_., PEABODY, SPEAR, CORNISH, KtNG, 
Brnn, JJ. 

PEABODY, J. This is an action authorized by statute brought 
by the City of Augusta against the City of Waterville to recover 
the amount expended by the overseers of the plaintiff city for the 
relief of a pauper alleged to have a settlement in the defendant city. 
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The case comes to this court for decision on the following agreed 
statement of facts and stipulations : 

~~STATE OF MAINE. 

Kennebec, ss. Superior Court. 

CITY OF AUGUSTA vs. CITY OF w ATERVILLE. 

Agreed Statement ·of Facts. 

The account sued for in this case, amounting to $54.10, was for 
pauper supplies furnished by the City of Augusta to one Peter 
Vigue, and said supplies were received by the said Peter Vigue with 
full knowledge on his part that they were furnished as such. It is 
further agreed that these supplies were necessary and reasonable. 
It is also agreed that proper notice was given to the City of Water
ville and denial made by City of Waterville, as required by statute. 

Peter Vigue is an alien, born in Canada, never having been 
naturalized. He lived in Canada until after he became of age. 
Later he moved to Waterville and for ten consecutive years next 
prior to January 1, 1907, made Waterville his home. During this 
time he received no pauper supplies. In May, 1909, he fell in 
distress in Augusta and received the supplies sued for. 

If on these facts judgment shall be for the plaintiff, it shall be 
for $54.10 and costs, otherwise plaintiff should become nonsuit. 

CITY OF AUGUSTA, 

by THos. LEIGH, 
City Solicitor. 

CITY OF W ATERVII;LE, 

by CARROLL N. PERKINS, 

City Solicitor." 

The decision of the case depends upon the legal construction of 
chapter 142 of the Public Laws of 1905, approved March 23, 1905, 
which is as follows: 

~~section l. The revised statutes shall not be construed to make 
any town liable for relief furnished to an alien or his family since 
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said statutes went into effect, but relief furnished any such person 
shall be within the provisions of section thirty-three of chapter 
twenty-seven." 

The Revised Statute referred to is chapter 27, section 1. Para
graph VI of this section is essentially the same as the following pro
vision in chapter 122 of the Laws of 1821, relating to the relief of 
the poor and pauper settlements: 

'' Any person of the age of twenty one years, who shall hereafter 
reside in any town within this State for the space of five years 
together, and shall not during that time receive directly or indirectly, 
any supplies or support as a pauper from any town, shall thereby 
gain a settlement in such town." 

The statute of 1821 repealed all former laws ((made enacting and 
ascertaining what shall constitute a legal settlement of any person, 
in any town within this State, so as to subject and oblige such town 
to support such person, in case of his becoming poor and standing 
in need of relief, so far as they relate to the manner of gaining a 
settlement in future." 

It was construed by the court in the case of Knox v. Waldo
boroiigh, 3 Maine, 455, to embrace aliens as well as citizens, and 
the doctrine of that case was reaffirmed in Calais v. Marshfield, 30 
Maine, 511. 

Before the statute of 1905 was enacted and went into effect, the 
alien pauper had gained a settlement in the City of Waterville, and 
the statute, though by its application to a section of the Revised 
Statute referred to therein is for some purposes retrospective, cannot 
be construed as to deprive him of any benefits which he had pre
viously acquired by such settlement. 2 Lewis' Sutherland Statutory 
Construction. Secs. 641, 642. But the word ('settlement" in 
reference to paupers is technical and is used exclusively in relation 
to the dispensing of public charity. 7 Words and Phrases, 645. 

By his settlement the pauper had the right in case of need to 
support from the inhabitants of the City of Waterville in which he 
had his settlement. Inhabitants of Jefferson v. Inhabitants of 
Washington, 19 · Maine, 29'3; Inhabitants of Wwrren v. Inhabit

ants of Thomaston, 43 Maine, 406. In other words he had the 
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right to have the support provided by law furnished to him by that 
city. It is now necessary to consider whether a change by statute 
of the burden of support from that municipality to the State 
impaired his rights. 

The rule against retroactive legislation in the absence of constitu
tional provisions forbidding it does not apply unless it interferes 
with contract or vested property rights. 2 Lewis' Sutherland 
Statutory Construction, sec. 64 7. 

The legislature has the power to impose upon the State itself or 
upon particular municipalities the support of paupers as it may 
choose. 22 Am. & Eng. Enc. 1000. 

The obligation for support results from positive law and not 
from contract express or implied. Davis v. Milton Plantation, 90 
Maine, 512; Augusta v. Chelsea, 47 Maine, 3G7; Blakesburg v. 
Je:ffe1·son, 7 Greenleaf, 125. 

When the alien pauper had need of support the obligation to 
. provide it by the provisions of the new statute rested solely upon 
the State and was as adequate as when by statute it prospectively 
rested upon the city in which he had acquired his settlement. 

Chapter 142 of the Public Laws of rn05 legally repealed the 
provisions of the Revised Statutes subjecting towns to pay for the 
support of aliens or their families on account of their poverty or 
distress, and substituted a provision that the relief furnished such 
persons shall be as provided in case of persons having no legal 
settlement within the State. 

The settlement of Peter Vigue is not material in this case. It did 
not confer citizenship. When the relief was furnished him he was 
an alien and the statute brought it within the provisions of section 
33, cha!)ter 27 of the Revised Statutes. 

Plaintiff nonsuit. 
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STATE OF MAINE i·s. WILLIE A. DAvis. 

Lincoln. Opinion February ] 2, 1910. 

Intoxicating Liquors. Search and Seizure Process. Sufficiency. Revised Statutes, 
chapter 29, section 52. 

In a search and seizure process issued under section 52, chapter 29, R. S., the 
allegation " being satisfied by evidence presented to me" is sufficient to 
satisfy the requirements of the statute that the magistrate should allege 
in the warrant that he" is satisfied by evidence presented to him." 

State v. Whalen, 85 Maine, 469, distinguished. 

On exceptions by defendant. Overruled. 
Search and seizure process issued by a trial Justice, Lincoln 

County, under Revised Statutes, chapter 29, section 52. The 
record does not show how the case reached the Supreme Judicial 
Court, but presumably on appeal by defendant. The defendant 
demurred to the complaint and warrant, the demurrer was overruled 
and the defendant excepted. 

The case is stated in the opinion. 
Cyrus R. Tupper, County Attorney, for the State. 
Rodney I. Thompson, for defendant. 

SrrTING: EMERY, C. J., PEABODY, SPEAR, CORNISH, KING, 

BIRD, JJ. 

KING, J. Search and seizure_ process brought before this court on 
exceptions to the overruling of· defendant's demurrer to the com
plaint and warrant. 

Revised Statutes, c. 29, § 52, provides: "No warrant shall be 
issued to search a dwelling-house occupied as such, unless it, or 
some part of it, is used as an inn or shop, or for purposes of traffic, 
or unless the magistrate before whom the complaint is made, is 
satisfied by evidence presented to him, and so alleges in said warrant, 
that intoxicating liquor is kept in such house or its . appurtenances, 
intended for sale in the State, in violation of law." 
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The magistrate before whom this complaint was made used the 
following words in the warrant : '' Being satisfied by evidence 
presented to me that intoxicating liquors are kept and deposited in 
the dwelling house and its appurtenances above described, intended 
for sale in this State in violation of laws" etc. 

The only contention made in support of the demurrer is that this 
language of the warrant does not sufficiently allege as a fact that the 
magistrate was sati~fted. Or, to be more specific, the contention 
is that the magistrate should have alleged that "I am Satisfied" 
instead of "being satisfied." The contention is not sustainable. 
"Being satisfied" as used in the warrant imports the meaning of 
"since I am satisfied," or "inasmuch as I am satisfied," and the fact 
that the magistrate was satisfied is thereby expressed with as much 
clearness and certainty as it would have been if the fact had been 
stated in the form of a declarative sentence. State v. Dunning, 
83 Maine, 178. 

The defendant relies upon the case of State v. Whalen, 85 Maine, 
469, but that case is clearly distinguishable from the case now 
before us. In that case the language was "Satisfactory evidence 
being presented." It did not allege that the evidence was pre
sented to the magistrate. The court there said: "This is not 
sufficient to meet the explicit requirement of the statute that the 
magistrate should allege that he is 'satisfied by evidence presented 
to him.'" In this case the allegation is "being satisfied by evidence 
presented to rne.-" 

The entry will be, 
Exceptions over·1·uled. 
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EUGENE E. POMEROY vs. FREDERICK M. PRESCOTT. 

Androscoggin. Opinion February 25, 1910. 

Compromise and Settlement. Attorney and Client. Attorney's Authority. 
Judgment. Partial Recovery. " Splitting " Cause of Action. 

Revised Statutes, chapter 84, section 59. 

Revised Statutes, chapter 84, section 59, provides as follows: "No action 
shall be maintained on a demand settled by a creditor, or his attorney 
entrusted to collect it, in full discharge thereof, by the receipt of money or 
other valuable consideration, however small." In an action where it was 
alleged in defense that the plaintiff's attorney bad waived and released 
certain items in the plaintiff's writ, held that this statute was not available 
in defense, first, because there was no settlement of the demand "in full 
discharge thereof," and, secondly, because it did not appear that there 
was any valuable consideration whatever for "waiving and releasing" the 
items. 

An attorney who is clothed with no other authority than that arising from 
his employment in that capacity, has no power to compromise and settle 
or release and discharge his client's claim. He may do all things inci
dental to the prosecution of the suit and which affect the remedy only and 
not the cause of action. He cannot bind his client by any act which 
amounts to a surrender in whole or in part of any substantial right. 

An attorney cannot compromise a demand without special authority for that 
purpose, nor discharge it without satisfaction. 

·where in an action on an account annexed, the plaintiff's attorney without 
the knowledge or consent of the plaintiff, agreed to waive and release cer
tain items in the account, held that the plaintiff was not bound by the 
agreement 

By agreeing to strike out items from an account on which suit has been 
brought, the plaintiff precludes hiim;elf from a subsequent suit on such 
items. 

A judgment for a part of an entire demand is a bar to any other suit for 
another part of the same demand. 

A claim which is in its nature entire cannot be split up into several causes 
of action, and if suit is brought for a part only of the items constituting 
an entire claim, recovery for that part will bar recovery in any subsequent 
suit for the residue or any othe:r items of the same demand, 

VOl,. CV~ 20 
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On exceptions by plaintiff. Sustained. 
Assumpsit on an account annexed wherein the plaintiff sought to 

recover from the defendant the sum of $283.00 for services in 
decorating the auditorium at Portland, preparatory to holding an 
automobile show in February, 1906. Plea, the general issue, with 
the following brief statement: "That, as to the second, third, 
fourth, fifth, sixth, seventh, eighth and ninth items of the account 
annexed in the plaintiff's writ, the defendant says that any promise 
to pay said amounts was not in writing, or evidenced by memoran
dum in writing, and within the statute of frauds, being a promise 
to pay the debt of another, and further, that said claims and 
charges were specifically waived by written waiver of _ , 
attorney of record." 

The verdict was for the plaintiff for $138.19 only. The plaintiff 
excepted to certain rulings made during the trial, and it was stipu
lated that if the exceptions were sustained judgment should be for 
the plaintiff for the full amount of his claim with interest from the 
date of the writ. 

The case is stated in the opinion. 
Oakes, Pulsjfer & Ludden, for plaintiff. 
Guy H. Sturgis, for defendant. 

SITTING: WHITEHOUSE, PEABODY, SPEAR, CoRNISH, KING, Brnn, JJ. 

WHITEHOUSE, J. This is an action of assumpsit on an account 
annexed, wherein the plaintiff seeks to recover from the defendant 
the sum of $283.00, for services in decorating the auditorium at 
Portland, preparatory to holding an automobile show in February, 
1906. 

It appears that the claim in suit comprised thirteen items. The 
first four amounted to $120, and the remaining nine aggregated 
$163. The defendant pleaded the general issue with a brief state
ment in which it was alleged that any promise on the part of the 
defendant to pay the last nine items in the account was a promise 
to pay the debt of another; that it was not evidenced by any 
memorandum in writing signed by the defendant and that under the 
statute of frauds no recovery could be had as to those items. It 
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was further alleged in the brief statement that all of the claims and 
charges contained in those nine items were specifically waived m 
writing by the former attorney of record who brought the suit. 

The instrument purporting to be a written waiver and release of 
the last nine items was introduced in evidence subject to the plain
tiff's objection, and is of the following tenor: 

((Portland, Maine, January 11, 1908. 

((I, Eugene E. Pomeroy, formerly of Lewiston, Maine, do hereby 
waive, relinquish and release all claims and rights whatsoever, which 
I now have, or may hereafter acquire, against Frederick M. 
Prescott, of Boston, Massachusetts, on acr.ount of any balances due 
me for decorating Auditorium in Portland, Maine, during the 
automobile show in February 190G, from:" (the persons named in 
the last nine items of the account). 

((Meaning and intending to waive all claims whatsoever against 
Frederick M. Prescott for an account of said balances alleged to be 
due me from the parties above mentioned, as above set forth, and 
waiving all rights whatsoever, which I now have, or may hereafter 
acquire, against said Frederick M. Prescott under and by virtue of 
the capias writ of myself vs. said Prescott, dated March 1, 1907, 
returnable the third Tuesday of April, 1907, before the Supreme 
Judicial Court for the county of Androscoggin, in the State of 
Maine, being any and all charges or items therein set forth relating 
to above balances, claiming under said writ and in said suit only 
recovery for the following items, to wit: 

To decorating Auditorium in Portland, Maine, 1906, $ 7 5. 
To balance due me from F. M. Prescott, personal booth 

on main floor, 9. 
To balance due me from F. M. Prescott, personal booth 

on basement, 20. 
To balance due me from F. M. Prescott, personal booth 

on basement, 16. 
Amounting altogether to t~e sum of $120. 

EuGENE E. PoMEROY, 

By~---------~his Attorney." 
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No evidence was introduced of any authority in the attorney to 
execute the waiver beyond his general authority as attorney of record 
in the suit, or that any consideration was received for the same, 
except as correctly stated by the presiding Justice in his charge. 
But the facts stated by the presiding Justice as the basis of his rul
ing on the question of waiver did appear. 

The presiding Justice instructed the jury in relation to the 
waiver, as follows : 

"Now it seems that since this writ was brought, counsel (not the 
counsel who are trying the case," but counsel in Portland who repre
sented the plaintiff and brought the suit) undertook to make an 
arrangement with counsel for the defendant in regard to certain of 
these items. It was stated by counsel, and perhaps in your presence 
(I think you were present this forenoon) that in anticipation of this 
trial, in making various arrangements about taking testimony and 
depositions and one thing and another, preparatory to the trial, 
that in order to accomplish some purpose, the attorney who was 
then counsel for the plaintiff undertook to waive any claim as to 
certain of the items. So far as the case is now concerned, it matters 
not whether he acted under misapprehension or not, or whether he 
was wise in doing it, or not. He did it, and a question of law 
has arisen as to what the effect of it was,- whether he had, as a 
lawyer, and as counsel in the case, authority to so act and to bind 
his client. And I have intimated to counsel, and I now instruct 
you, that at least for the purposes of this trial that the act of that 
attorney was within his authority under the circumstances as con
ceded to be true. He did have authority to waive certain items of 
the account, and to say that when the case came on to be tried, the 
plaintiff would rely only on certain other items which are the four 
items at the top of this specification, being the first four items -in 
the account annexed. And when I speak of the account annexed 
I mean this later one. It seems that there has been an amended 
account, which has the items a little more in detail. So that the 
attorney undertook to waive the last nine items, but to retain the 
first four items. The last nine items relate to these various booths 
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around on the floor, where men would not pay the full price, and 
where Mr. Pomeroy says that Mr. Prescott agreed to make it up to 
the full price. 

'' As I say, I think that under the circumstances of the case that 
the attorney, whether wise or unwise, was acting within his 
authority-that he had a right to do it-had the power to do it
and that his client is bound by his action, and that therefore the 
last nine items of this a-ccount annexed the plaintiff cannot now 
recover for, in any event. And if you find for the plaintiff, and 
the plaintiff's version is the true one, by a fair preponderance of the 
evidence, then you will return a verdict for the plaintiff for the 
amount of the first four items." 

The presiding Justice instructed the jury to make a separate find
ing in relation to the last nine items in the amended bill of items, 
and propounded to the jury the following question? "When -this 
action was commenced, was anything due to the plaintiff on account 
of the last nine items, in the amended bill of items in the plaintiff's 
writ, namely~ for decorating booths occupied by the parties named 
in the last nine items. 

And, to this query, the jury answered in the affirmative, and, in 
addition rendered a verdict for the plaintiff in the sum of one hun
dred thirty-eight dollars and nineteen cents ($138.19). 

The case comes to the Law Court on exceptions to the ruling 
admitting the waiver in evidence and to the instructions given by 
the presiding Justice in the charge to the jury. 

It is stipulated that if the exceptions are sustained, judgment 
shall be ordered for the plaintiff for the full amount of his claim 
with interest from March 1, 1907, the date of the writ. 

It is provided by section 59 of chapter 84, R. S., that "no action 
shall be maintained on a demand settled by a creditor, or his 
attorney entrusted to collect it, in full discharge thereof, by the 
receipt of money or other valuable consideration, however small." 

It is obvious that this statute is not available in the defense of 
this action, first, because there was no settlement of the demand "in 
full discharge thereof," and secondly because it does not appear 
from any facts stated in the charge or elsewhere in the exceptions, 
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that there was any valuable consideration whatever for ((waiving and 
releasing" the last nine items in the plaintiff's account. 

Indeed this statute is not relied upon or invoked by the counsel 
for the defendant, but it is contended in his behalf that in attempt
ing to ((waive and release" the nine items in question, the attorney 
of record at that time was acting within the scope of his authority 
as an attorney at law retained by the plaintiff to collect the claim 
entrusted to him ; that by virtue of his employment he had the 
implied power to elect and control the remedy and to avail himself 
of such mode of procedure as ~e deemed most effectual in accom
plishing the purpose of his employment, and that the ((waiver" of 
the nine items in question was simply incident to the conduct of the 
suit and the control of the remedy, and as such was within the 
general authority of an attorney. 

But in Jenney v. Delesdernie1·, 20 Maine, 183, cited by counsel 
on both sides, in which it was held that an attorney without any 
special authority therefor may approve of the receipt taken by the 
officer for personal property attached by him, the court, quoting 
from the opinion in Gailla1·d v. Smart, 6 Cow. (N. Y.) 385, thus 
speak of the authority of an attorney. ((His general power does 
not extend to a retraxit, or release, because they relate to the cause 
of action itself; not merely to the remedy, which he is retained to 
conduct. And here is disclosed the true principle relative to the 
extent and limitation of the power of an attorney. He may elect 
and control the remedy, _and all the arrangements arising out of 
and connected with it, but cannot release or discharge the cause of 
action without receiving payment, or do anything which will have 
that effect." 

Accordingly in Wilson v. Wadleigh, 3H Maine, 496, (a case not 
embraced by the provisions of the statute of 1851, now section 59 
of chapter 84, R. S., above quoted) it was held that an attorney by 
virtue of his general employment to prosecute a suit has no authority 
to discharge the judgment or execution which he may recover unless 
upon payment of the amount due. In the opinion the court said 
of the power of an attorney: ((He is necessarily vested with great 
discretion in the management of a cause during its progress to 
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final judgment, but he is not authorized to assign or transfer that 
judgment when obtained. Such authority is not necessary for the 
discharge of his duty, and would leave the interests of his client to 
his mercy. In Penniman v. Patchin, 5 Vt. 352, Phelps, J., says, 
~"he cannot compromise a demand without special authority for that 
purpose, nor discharge it without satisfaction. Much less can he 
assign it for his own benefit ; such an act being not only foreign 
to the purpose of his employment, but inconsistent with it. A 
power so liable to abuse, (which indeed could hardly be exercised 
without abuse), can with no propriety be admitted.'" See also 
Lewis, Admr., v. Gamage, l Pick. 346, and Shores v. Caswell, 
·13 Met. 413. In the last named case it was held that an attorney 
by virtue merely of his retainer to prosecute or defend a suit, had 
no authority to release a claim of his client on a third person, for 
the purpose of making such person a competent witness for his 
client. 

But it is unnecessary to consider further the general authority 
of an attorney, for the law is too well settled and familiar to 
admit of discussion that an attorney who is clothed with no other 
authority than that arising from his employment in that capacity, 
has no power to compromise and settle or release and discharge his 
cli~nt's claim. He may do all things incidental to the prosecution 
of the suit and which affect the remedy only and not the cause of 
action. He cannot bind his client by any act which amounts to a 
surrender in whole or in part of any substantial right. Derwort v. 
Loomer, 21 Conn. 244; Messick v. Ledergerber, 56 Mo. 465; 
Waldron v. Bolton, 55 Mo. 405 ; Davis v. I-fall, 90 Mo. 659; 
(3 S. W. 382) Lewis v. Duane, 141 N. Y. 302, (36 N. E. 322), 
4 Cyc. L. &-P. 945; 3 Am. & Eng. Encyc. of Law, 358. 

It is not in controven_y that the written instrument in this case 
declaring that the plaintiff does "hereby waive, relinquish and 
release all claims and rights whatsoever" against the defendant for 
any balances due on account of the nine items in question, was an 
apparent attempt on the part of the attorney who executed it, not 
only to waive recovery of those nine items in this particular suit, 
but to execute a final discharge of those items and forever bar 
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recovery upon them. It has been seen, however, that an attorney 
without special authority, cannot thus make a compromise settle
ment which involves a release of the cause of action, or any sub
stantial part of his client's rights. 

But it is insisted in behalf of the defendant that the waiver of 
recovery in this suit was within the authority of the attorney, and 
therefore valid, and that its operation is not defeated by combining 

· with it a.n attempt to make a final discharge of that part of the 
cause of action. It is suggested that if the instrument in question 
is not effectual as a discharge, it may still be held a waiver for this 
suit, and the plaintiff has the right to institute a new action for 
the items waived. And in determining whether the waiver of the 
nine items in question would necessarily operate as a final surrender 
of a part of the plaintiff's cause of action, it is important to inquire 
whether a new action could have been maintained for the items 
waived. 

The plaintiff's cause of action was a claim against the defendant 
for services rendered in decorating the Auditorium at Portland. 
It was obviously the plaintiff's contention that his cause of action 
arose from one bargain and one entire contract or single job as 
between him and the defendant. The attempted waiver by the 
former attorney was repudiated by the plaintiff and under instr'uc
tions of the presiding Justice to which no exceptions were taken by 
the defendant, the plaintiff's contention that the entire claim was 
due, appears to have been adopted in the special finding of the jury. 
The defendant filed no motion to have this finding set aside, but 
entered into a stipulation with the plaintiff that if the exceptions to 
the charge upon the question of waiver were sustained, ''judgment, 
if for the plaintiff in any amount, shall be for the full amount of 
the plaintiff's claim with interest from the date of the writ." 

Under these circumstances the law is well settled that if the items 
which the attorney attempted to waive had been stricken from the 
account by authority of the plaintiff himself, no further action could 
ever have been maintained for their recovery. In United States v. 
Throckmorton, 98 U. S. 65, it is said by the Federal Court that 
''There are no maxims of the law more firmly established, or of 
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more value in the administration of justice, than the two which are 
designed to prevent repeated litigation between the same parties in 
regard to the same subject of controversy; namely, 'interest rei 
publicae ut sit finis litium,' and 'nemo debet bis vexari pro una et 
eadam causa."' Hence the principle is uniformly and inflexibly 
maintained that a judgment for a part of an entire demand is a bar 
to any other suit for another part of the same demand. A claim 
which is in its nature entire cannot be split up into several causes 
of action, and if suit is brought for a part only of the items consti
tuting an entire claim, recovery for that part will bar recovery in 
any subsequent suit for the residue or any other items of the same 
demand. In Foss v. Whitehouse, 94 Maine, 4 91, it was held 
that judgment in an action of assumpsit for money paid to obtain 
a release from unlawful imprisonment, is a bar to a subsequent 
action of tort to recover any other damages resulting from the same 
imprisonment. '(It is common learning" said the court '(that a 
plaintiff cannot thus split up a ca~se of action and bring several 
actions for the different items of damage resulting from the one 
cause of action." In Willoughby, Ex'x, v. Atkinson Furnishing 
Co., 96 Maine·, 372, it was held that recovery of damages in a 
former suit for a br~ach of the defendant's obligation under a lease 
to replace certain partitions ((in as good condition as they found 
them" was a bar to a recovery in the pending suit for the loss 
of rent resulting from the same breach, which might have been 
included in the former suit. 

In Burritt v. Belfy, 47 Conn. 323, a suit for several months' 
rent was pending in a city court, and another suit was brought 
before a justice of the peace for an additional month's rent which 
was due when the former suit was brought; it was held that judg
ment in the second suit was a bar to the first suit. 

In Secor v. Sturgis, 16 N. Y. 548-558, it is said in the opinion: 
'(The true distinction between demands or rights of action which 
are single and entire, and those which are several and distinct is, 
that the former immediately arise out of one and the same act or 
contract, and the latter out of different acts or contracts. Perhaps 
as safe and simple a test as the subject admits of, by which to 
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determine whether a case belongs to one class or the other, is by 
inquiring whether it rests upon one or several acts or agreements. 
In the case of torts, each trespass, or conversion, or fraud, gives a 
right of action, and but a single one, however numerous the items 
of wrong or damage may be; in respect to contracts, express or 
implied, each contract affords one and only one cause of action." 
See also Knowlton v. N. Y. & N. E. R. R. Co., 147 Mass. 606; 
Clark v. Baker, 5 Met. 452; Rosenmuell_er v. Larnpe, 89 Ill. 212, 
and 23 Cyc. L & P. 1174. 

The conclusion is therefore irresistible that the nine items of the 
account sued which the plaintiff's former attorney attempted to 
"waive and release" and which the jury found to be actually due, 
constituted a part of the plaintiff's single cause of action, and that 
judgment for the first .four items would have been a bar to any 
subsequent action for the items waived. In agreeing to eliminate 
those items from the account without the knowledge and consent of 
his client, the former attorney exceeded his authority and the 
certificate must be, 

Exceptions sustained. 
Judgment for the plaintiff for ,$'283 

with interest frorn March 1, 1907. 
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LILLIAN J. WASHBURN vs. UNITED STATES CASUALTY COMPANY. 

Somerset. Opinion February 25, 1910. 

Insurance. Accident Policies. Renewal. Acts of Agent. Contracts. Evidence. 
Revised Statutes, chapter 49, section 98. 

Under Revised Statutes, chapter 49, section 93, providing that a duly 
appointed iJ?,surance agent shall be regarded as in the place of the insur
ance company in all respects regardiug any insurance effected by him, 
held that a letter written by such an agent acknowledging the receipt of a 
proof of loss and renewal agreement under an accident policy, bound the 
company, and the fact that the agent was forbidden by the company to 
make any agreement in relation to the matter after the death of the 
insured was wholly immaterial. 

Where an insurance agent had had charge of all the insured's insurance 
business for several years, under directions not to let a policy expire unless 
told to do so, and under an arrangement whereby the insured paid the 
premiums only on presentation of bills therefor, and the agent had a pigeon 
hole in his safe devoted to the exclusive custody of the insured's papers, 
held that there was a valid renewal of an accident policy by the agent 
attaching a renewal receipt to the original policy, charging the renewal 
premium to the insured, and crediting the insurance company with the 
amount. 

The contract of insurance is to be tested by the principles applicable to the 
making of contracts in general. 

On exceptions by plaintiff. Sustained. . 
Action of assumpsit upon an accident insurance policy issued to 

Henry Washburn, by the terms of which the defendant became 
liable to pay to the plaintiff as beneficiary the sum of $5000 in 
event of the death of the insured resulting from ((bodily injury 
effected by external, violent and accidental means." Plea, the 
general issue with brief statement alleging that the policy was not 
in force at the time of the death of said Washburn, that the repre
sentations and warranties in the schedule of statementa in said 
Wash burn 's application for insurance were false, etc., etc. The 
plaintiff filed a replication to the defendant's brief statement. 
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At the conclusion of the evidence for the plaintiff, the presiding 
Justice ordered a nonsuit and the plain~iff excepted. 

The case is stated in the opinion. 
George W. Gower, and Turner Buswell, for plaintiff. 
Merrill & Me1·rill, for defendant. 

SITTING: WHITEHOUSE, PEABODY, SPEAR, CoRNISH, Brnn, JJ. 

WHITEHOUSE, J. This is an action of assumpsit upon an accident 
insurance policy issued to Henry Wash burn, by the terms of which 
the defendant became liable to pay to the plaintiff as beneficiary 
the sum of $5000 in the event of the death of the insured resulting 
from ''bodily injury effected by external, violent and accidental 
means." The insured came to his death on the 21st day of February, 
1908, as the result of such a bodily injury sustained on the 19th 
of the same month, and in this action the plaintiff seeks to recover 
the amount of the indemnity for the loss of the life of the insured, 
as stipulated in the policy. At the close of the evidence for the 
plaintiff, the presiding Justice directed a nonsuit and the case comes 
to the Law Court on exceptions to this ruling. 

The liability of the defendant under the original policy com
menced January 16, 1907, and terminated January 16, 1908, a 
month before the death of the insured, unless the policy had been 
renewed. The plaintiff claims that the policy had been renewed 
according to the regulations and practice of the company and the 
established course of business between its agent and the insured. 
The defendant contends that no valid contract of renewal had been 
made. Thus the real question involved in the exceptions and 
argued by counsel is whether the policy was in force at the time of 
the accident. 

The original policy was issued to ~Ir. Wash burn upon the solicit
ation of John C. Griffin of Skowhegan, who at that time and at 
the time of the trial, and for ten years prior thereto, was the 
general agent of the company in the State of Maine. Mr. Griffin 
was called as a witness for the plaintiff in this case and testified 
fully in regard to all of the facts and circumstances connected with 
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the issuing of the original policy and its renewal and his method of 
dealing with Mr. Wash burn in the transaction of insurance business 
at that time. In consideration of the force and effect of his testi
mony and the significance to be attached to his attitude in the 
matter, it is proper to be reminded that by section 93 of chapter 
49, R. S., duly appointed insurance agents in this State ''shall be 
regarded as in the place of the company in all respects in regard to 
any insurance effected by them." 

It satisfactorily appears from the testimony of Mr. Griffin, the 
defendant's general agent, and from the documentary evidence in 
the case, that for ''ten or fifteen years prior to the date of the policy 
in suit, Mr. Griffin had been entrusted with the absolute charge of 
Mr. Washburn's insurance business, and for that purpose had a 
pigeon hole in his safe devoted to the exclusive custody of Mr. 
Washburn's papers. All of his insurance policies were deposited 
and kept in that pigeou hole and nothing else was kept there. He 
never was required to pay cash for a policy but paid the premium 
only on presentation of a bill therefor, a reasonable time after the 
policy had been deposited in the pigeon hole. Mr. Griffin further 
states that he had ''explicit instructions" from Mr. Washburn 
"never to let a policy expire unless he was told to" and that under 
this general instruction all of his policies had been renewed. It is 
true that prior to January 16, 1907, the date of the life and accident 
policy in question, all of the policies taken out by Mr. Washburn 
had been for fire insurance, but the original life and accident policy 
here in question was issued and deposited in the same pigeon hole, 
without the payment of any cash at the time, and the premium 
actually paid on presentation of a bill therefor seven months after
ward, in pursuance of the same course of business that had been 
observed in respect to the fire insurance policies. At the time of 
depositing the original policy in the pigeon hole, Mr. Griffin charged 
the premium to Mr. Washburn and gave the company credit for 
the amount, and he testifies that he understood that the deposit of 
the policy in the pigeon hole used exclusively for Mr.· Washburn 
was a delivery of the policy to Mr. Washburn and that from that 
moment there was a valid contract of insurance. Indeed it is not 
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controverted by the defendant that this transaction constituted a 
valid contract of insurance under the original policy from January 
16, 1907, and would have been binding upon the defendant com
pany in the event of the death of the insured before the actual pay
ment of the premium by him. But the question now is whether 
this policy of insurance was in force at the time of the accident, 
February 19, 1908. The plaintiff contends that the original policy 
had been renewed according to the established rules and usages of 
the company and the previous course of business with the insured. 
About a month before January 16, 1908, the date fixed for the 
expiration of the term of one year named in the original policy, 
according to the uniform custom, Mr. Griffin received from the 
company a renewal receipt to continue the policy in force another 
year. Before the expiration of the policy Mr. Griffin duly counter
signed this renewal receipt and attached it to the policy then in Mr. 
Washburn's pigeon hole in the safe, and on January 16, 1908, 
charged the renewal premium of $25 to \Vashburn and credited 
the amount to the company, and also attached a copy of it to his 
policy register. It is not in controversy that Mr. Griffin understood 
by the rrexplicit instructions" from Washburn never to let a policy 

expire unless told to," he had the same authority to renew the policy 
in question that he had to renew fire insurance policies. Mr. Wash
burn was presumed to know when his policy would expire. He 
knew what instructions had been given by him respecting the 
renewal of his policies, and he knew that those instructions had not 
been countermanded. It is a reasonable inference that he expected 
the policy to be renewed. Mr. Griffin understood that he was 
expected to renew it, and from the whole tenor of his evidence, and 
especially from his letter of May 12, 1908, acknowledging the 
receipt of the plaintiff's proof of loss, it is manifest that Mr. Griffin 
understood that the policy had been renewed and was in full force 
as a valid contract of insurance after as well as before January 16, 
1908. In the letter of May 12, above mentioned he says: "We 
would acknowledge receipt of proof of loss under policy No. X 
12680, and renewal agreement No. A 29650 insuring Henry 
Washburn of Bingham, Maine in the U. S. Casualty Company of 
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New York." In writing that letter he must be deemed under the 
statute to have been ffin the place of the company in all respects 
regarding the insurance effected by him," and his acts and declara
tions in that behalf were the acts and declarations of the company. 
The letter was not introduced as a new and independent agreement 
by which the company would be bound, but as evidence of the 
agent's understanding of the purpose and effect of the transactions 
upon which the plaintiff's claim of renewal is based; and the fact 
that the agent was "forbidden by the company to make any agree
ments in relation to the matter" after the death of the insured is 
entirely immaterial. No instructions to the agent from the home 
office of the company either before or after the death of the insured, 
could have the effect to defeat the operation of the statute under 
which the agent is made to stand in the place of the company. 

It is contended by the defendant, however, that the ~'explicit 
instructions" from Washburn "never to let a policy expire" must be 
restricted in their application to then existing insurance contracts, 
and that they cannot be extended to new contracts of insurance 
that might afterward be made. But there is nothing in the language 
of the instructions which calls for such a limited interpretation. 
They would undoubtedly have been held applicable to a new and 
original policy of fire insurance; and they may with equal reason 
be held applicable to a policy of life or accident insurance. As 
already shown they were unquestionably so understood and acted 
upon by Griffin, and in view of the course of dealing between him 
and Washburn and the existing situation and circumstances the 
language of Washburn's instructions justified Griffin in so under
standing and acting. 

It is undoubtedly true that ''the contract of imurance is to be 
tested by the principles applicable to the ma.king of contracts in 
general." Clark v. Insurance Co., 89 Maine, 26 ; and that the 
obligation in such case is correlative. Insivrance Co. v. Young, 
23 Wall. 85. Measured by this test, there was a valid contract of 
insurance subsisting at the time of the accident. The renewal 
receipt to continue the policy in force another year had been received 
by Mr. Griffin from the home office and deposited by him in Mr. 
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Wash burn 's pigeon hole in the safe. In so doing he dealt with 
this evidence of renewal precisely as he dealt with the original policy 
and with all other policies issued to Mr. Washburn. He had per
formed his duty as agent of the defendant, and as custodian of the 
policies and evidences of renewal he was acting as agent and trustee 
of the insured. There was no incompatibility between these separate 
and distinct duties. The renewal receipt as well as the original 
policy was legally delivered to the insured. Hallock v. Gorn. Ins. 
Go., 26 N. J. Law, 268; Harnm Realty Go. v. N. H. Fire 
Ins. Go., 80 Minn. 139 (83 N. W. 41); Dai,is Lumber Go. v. 
Har(ford F. Ins. Go., 95 Wis. 226 (70 N. W. 84); 22 Cyc. L 
& P. 1445. 

A bill for the renewal premium, which had been credited to the 
defendant by Mr. Griffin before the original policy expired, was 
mailed to Mr. Washburn the. day before the accident, and if he 
had lived to receive it, his legal obligation to pay the renewal 
premium would have been as clear as it was to pay the premium 
on the original policy. The element of mutuality in the contract 
undoubtedly existed. The opposite conclusion would be an unwar
ranted assumption. 

The agent testifies, it is true, that if Mr. Washburn had lived 
and answered his letter containing the bill for the renewal premium, 
stating that he did not wish to have the policy renewed, he should 
have returned the renewal receipt to the home office, and the defend
ant argues that this is an admission by Mr. Griffin that he did not 
understand that there was a completed contract of renewal. But 
such a construction of his testimony would be contrary to the whole 
tenor of his evidence and give his language a meaning obviously not 
intended by him. It is expressly provided by the terms of the policy 
that it may be cancelled by the company upon notice and return of 
the unearned part of the premium if any; and by his contract of 
agency with the company, Mr. Griffin had express authority to 
((return to the home office within fourteen days of the date of its 
issue any policy refused by an applicant, in which event the agent 
shall receive full credit therefor; but unless the policy so refused is 
received at the home office within fourteen days of the date of its 
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issue, the agent shall pay the company the pro rata premium earned 
from date of issue to the date the policy is received at the home 
office." It will be remembered that he had for many years been 
entrusted with the entire charge of Mr. Washburn's insurance busi
ness, and if upon the receipt of a bill for the renewal premium Mr. 
Washburn had notified him that he had changed his mind and did 
not wish to renew this policy, he would have promptly returned the 
renewal receipt to the home office, not on the ground that there had 
been no valid renewal of the policy, but as an act of accommoda
tion to an old and valued patron of his office. In his testimony in 
question he was not speaking of the legal rights of the insured, but 
of his own personal attitude in the matter. 

The conclusion thus reached that a valid contract of renewal had 
been made in this case, is in conformity with the substantially 
uniform course of business governing the practical relations between 
the insurer and the insured respecting the renewal and delivery of 
insurance policies, and is in harmony with the previous methods of 
dealing that had been established between the defendant's general 
agent and the insured in this case. It involves a recognition of the 
reasonable and practical usages and methods which have long pre
vailed in that branch of business, and been found well calculated 
to do justice to all parties and injustice to none. 

Exceptions sustained. 

VOL. CVI ~7 
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ANNIE E. W. CoBE vs. HERBERT J. BANTON. 

SAME, IN Equity, vs. SAME. 

Waldo. Opinion February 26, 1910. 

Ways. Discontinuance. Obstruction. Special Damage. Revised Statutes, 
chapter 22, section 13. 

Where under a petition therefor, the county commissioners laid out a county 
way which included a part of a town way legally established, held that such 
laying out by the county commissioners did not by necessary implication 
discontinue anothe'r part of the town way leading into the county way. 

Where the defendant obstructed a town way by builo.ing a fence across the 
same, and the plaintiff was entitled to use the fenced portion of the way 
for egress and ingress to her premises, and in a special manner not common 
to the public travel, held that the plaintiff had sustained special dama~e 
and was entitled to recover therefor. 

On report. Judgment for plaintiff. 
Two cases, one an action at law to recover damages for obstruct

ing a town way leading to the plaintiff's summer residence in North
port, Maine, and the other a bill in equity to restrain the defendant 
from further obstructing the way, and on which a temporary injunc
tion was issued. An agreed statement of facts was filed and both 
cases were reported to the Law Court for determination. 

The material facts are stated in the opinion. 
Dunton & Morse, for plaintiff. 
William P. Thompson, for defendant. 

SITTING: EMERY, C. J., SAVAGE, PEABODY, SPEAR, KING, JJ. 

SPEAR, J. This case involves an action at law and a bill in 
equity; the action for the recovery of damages for the alleged 
obstruction of a public way; the bill to restrain the defendant from 
acts of further obstruction. It comes up on the following statement 
of facts. 
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1. In 1879 a town ~ay was legally laid out and built in the 
town of Northport, extending from the old county road leading to 
the Bluff, north 60 degrees east 53 rods to the west line of a lot of 
land owned by Alfred Cowans thence south 26! degrees east 19 
rods and 13 feet to southerly corner of G. E. Brackett's land, etc. 
These lines are the northerly and easterly boundaries of the road 
and the road is two rods in width. · 

2. In 1898, the plaintiff acquired title to the lot of land men
tioned in the description of the town way as of Alfred Cowans, and 
built a summer residence on this lot on the easterly side of said 
town way and has occupied it every season since, and.was occupying 
it in June, 1908. 

3. The only road to and from plaintiff's residence was that laid 
out and built by the town in 1879, and she used this road continu
ously in going to and from her residence without interruption down 
to June, 1908. 

4. In 1890,_ the County Commissioners of the County of Waldo, 
laid out a county road which covers a part of the town road above 
described. A copy of the description of the county road, and plan 
showing the relative location of the two roads, are made a part of 
the case. 

5. In 1898 the plaintiff, by consent of the Municipal Officers 
of Northport and without any vote of the town, graded that part 
of the town way leading westerly from the gravel drive in front of 
her residence to the traveled part of the county road, and put in 
steps leading up to the traveled part of the county road, closing 
that part of the town road to travel with teams and leaving that 
part of the town road extending southerly to the county road, as 
the only means of access to her residence with teams and vehicles. 

6. The defendant owns the lot of land next southerly of the 
plaintiff's lot on which he has a cottage, and in June, 1908, at 
the time he built the fence, owned the fee in the land over which 
the town way passes as far north as the plaintiff's lot. 

7. In June, 1908, the defendant claimed that the plaintiff had 
no legal right to pass over this way to and from her house, and 
stretched a rope across th~ yv~y to obstruct a114 hinder 4er from. 
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passing over it. She cut the rope, or caus~d it to be cut, and used 
the way as before. On the 26th day of June, 1908, the defendant 
built a high board fence entirely across the travelled way which 
was a continuation of the line fence between the lots of the plaintiff 
and defendant. A few days later this fence was removed by order 
of the Municipal Officers of Northport. 

It then appears that the town way alleged to have been obstructed 
was legally established in 1879; that it has never been discontinued 
in accordance with any method prescribed by statute; that in 1890 
the County Commissioners laid out a road which entirely covered a 
small section gf the town way but not, as the plan shows, that part 
where the obstruction occurred. The accompanying sketch, taken 
substantially from the plan, gives a practical idea of the relative 
position of the new and old way with reference to displacement, and 
the relative situation of the premises of the plaintiff and defendant 
to each. 

.B 

A 
E----------=_,..=-----

C 

F 

Dft's lot 

A, B, c, D, new county road. 

G, D, F, Part of old way not displaced. 

way. 

Plf's lot. 

E, F, G, D, old town way. 

Dotted line, Fence acro1e old 

It should here be observed that the alteration, widening or dis
continuance of the old town way, by any statutory proceeding, is 
not involved. Only a new way is prayed for. Under the latter 
prayer the commissioners had neither the power nor the jurisdiction 
to act with respect to the former matters. The distinction which 
differentiates the rights and duties of the commissioners with respect 
to these two methods of procedure is clearly stated in Sprague v. 
Waite, 17 Pick. 309, in an opinion by Shaw, C. J. 
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Therefore but two questions are involved m this controversy. 
(1) Did the laying out of the county way, by necessary implica
tion, discontinue the old town way in front of the defendant's 
premises, so that the location reverted to him with a right to fence 
it.. (2) If not, was the fencing the way such a nuisance as to 
inflict special injury upon the plaintiff. The negative of the first 
question upon the facts agreed, seems to be well established. The 
rule enunciated in Sprague v. Waitt, supra, appears to be conclu
sive upon this point. In this case the petition ''not seeking the 
'alteration' or discontinuance of any old road there was no notice 
to the public that any such alteration or discontinuance was con
templated, no adjudication of the court authorized any such discon
tinuance, and therefore the committee had not power to discontinue 
any portion of the existing highway." 

"But it does not appear, from the proceedings of the locat
ing committee, that they had any such intention; none such is 
expressed, and indeed the result is claimed rather as a legal implica-

, tion from the act of the committee, than from any manifestation of 
such an intent. The effect of the location, as made by the com
mittee, was to straighten and fix the easterly line of the highway in 
this part; and as the old highway in that section, was of somewhat 
irregular width, if any corner or p~rtion of the land of any private 
individual on the westerly side, came within three rods of the line 
thus fixed, it would thereby be cut off and set apart for the use of 
the public as a highway, so that the way should be at least three 
rods wide upon the section thus fixed. But if, by location, usage 
or otherwise, there was an existing highway, lying westerly of the 
three rod way thus fixed, it was left unaffected by their proceedings." 
From this case it is manifest that the new road practically covered 
the old road, leaving only a margin of the old way between the 
west line of the old, and the west line of the new, way. 

In Chadwick v. McCausland, 47 Maine, 342, an analogous 
case, it is held, ''the court cannot necessarily treat the latter, (the 
old way) as discontinued thereby, when the record is silent upon 
that subject, consequently the public easement would remain as 
before." The record in the case at bar is silent upon the question 
of discontinuance. 
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In re Ra-ilr-oad Commissioners, 91 Maine, 135, is to the same 
effect. The court say: ''The highway was located along the 
general line of the prescriptive way, and at the railroad crossing, 
which is the point in question, the latter way was entirely within 
the location." Here it was rightly held that the new way necessarily 
extinguished the old one, as the public could not occupy the same 
space at the same time by two equivalent but entirely distinct rights 
of travel. 

The plan and the admissions in the case at bar clearly disclose 
that the location of the county way was coincident with the old town 
way only at the place of beginning many rods away from the point 
of obstruction, and continued in a diverging line until at the fence 
complained of the whole width of the old way was left unincumbered. 
It is therefore apparent that the location of the county road in 1890 
did not, by necessary implication, merge and thereby extinguish the 
town way in front of the defendant's premises. 

2. Did the plaintiff by the erection of the fence, sustain special 
damage, different in degree from that suffered by the general public? 
That a fence erected across a highway is a public nuisance is not 
controverted. R. S., chap. 22, sec. 13, provides: "Any person 
injured in his comfort, property or the enjoyment of his estate by a 
common and public, or a priyate nuisance, may maintain against 
the offender an action on the case for his damages, unless otherwise 
specially provided." It is apparent that the plaintiff was entitled 
to use the fenced portion of the way for egress and ingress to her 
premises, and in a special manner, not common to the public travel. 
To reach the county way from the south she was obliged to pass 
over the fenced section of the, town way; the public were not. 

As every conclusion, in this class of cases, depends upon the 
particular facts involved, it is difficult to cite precedents, yet it is 
quite obvious that Smart v. Lumber Co., 103 Maine, 37, is closely 
analogous to the case at bar, in which it is said: "The plaintiff 
has, in a legal sense, clearly suffered special damages from the acts 
of the defendant company in obstructing the Presque Isle stream, 
not because he has had occasion more than others for its use, but in 
a particular way as means of ingress and egress to and from his 
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summer cottage a use and benefit differing from that required by 
the public at large." See also Norcross v. Thoms, 51 Maine, 503. 

In accordance with the stipulation of the parties, the entry must 
be, 

Judgment Jor the plaintiff for $10. 
Temporary injunction made permanent. 

CHARLES \V. HAYES, Judge of Probate, 

vs. 

EDGAR M. BRIGGS, et als. 

Piscataquis. Opinion February 26, 1910. 

Executors and Administrators. Probate Bonds. Remedies. Repeal. Retroactive 
Effect. Constitutional Law. Obligation of Contracts. Repealing Act, 

1903. Revised Statutes, 1883, chapter 72, section 16 ,· 1903, 
chapter 74, sections 10, 16. 

Revised Statutes, chapter 74, section 10, authorizes snit on a probate bond 
for individual benefit, and section 16 authorizes such suit for the benefit of 
the estate. Held, that an attempt to proceed under one section cannot be 
sustained by the other. 

Section 16, chapter 72, R. S., 1883, authorized a Judge of Probate to empower 
any interested party to commence suit on a probate bond. Section 16, 
chapter 74, R. S., 1903, permits the Judge of Probate to" expressly author
ize or instruct an administrator or administrator de bonis non, on the 
petition of himself or any party interested," to commence such suit. Held: 
That section 16, chapter 72, R. S., 1883, was repealed in 1903 and section 
16, chapter 74, R. 8., 1903, substituted therefor. 

The process prescribed in Revised Statutes, chapter 74, section 16, which 
permits the Judge of Probate to "expressly authorize or instruct an 
administrator," etc., to commence suit on a probate bond, is retroactive 
and applies to a suit on a probate bond given while section 16, chapter 72, 
R. S., 1883, was in force. 

While the Constitutism carefully guards the rights of private property, yet it 
does not prohibit the legislature from passing such laws as act retrospec
tively if they effect only the remedy. 
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Revised Statutes, chapter 74, section 16, which permits a Judge of Probate 
to "expressly auth.orize or instruct an administrator," etc., to commence 
a suit on a probate bond and which applies to suit on a probate bond given 
while section 16, chapter 72, R. S., 1883, was in force, is not unconstitu
tional as to its retroactive effect as impairing the obligation of the contract 
evidenced by the bond as it affects the remedy only and does not impair 
the rights of the party interested. 

On exceptions by plaintiff. Overruled. 
Action of debt upon an administrator's bond brought in the 

name of the Judge of Probate for the benefit of the estate of 
Orlando M. Briggs, late of Parkman, in the county of Piscataquis, 
and against Edgar M. Briggs, the administrator of said estate, and 
Cyrus I. Barker and Charles F. Safford, the sureties on said bond. 
Bond dated June 1, 1897. Writ dated September 7, 1909. 

The defendants demurred to the declaration, the demurrer was 
sustained and the plaintiff excepted. 

The case is stated in the opinion. 
Hudson & Hudson, and Manson & Coolidge, for plaintiff. 
Foster & Foster, for defendants. 
Fred V. Matthews, for Charles F. Safford. 
Edgar M. Briggs, pro se. 

SrITING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, JJ. 

SPEAR, J. This is an action of debt upon a probate bond brought 
in the name of the Judge of Probate for the benefit of the estate of 
Orlando M. Briggs, late of Parkman, in the county of Piscataquis. 
The writ was entered at the September term of court, 1909. At 
this term a demurrer to the declaration was filed and sustained. 
To this ruling the plaintiff excepted. The declaration and demurrer 
make up the case. It is conceded in argument that this action was 
brought against the principal and sureties on an administrator's 
bond given in the estate of Orlando M. Briggs, late of Parkman, 
deceased, and that Francis W. Briggs, mentioned in the declaration, 
is a grandson of Orlando M. Briggs and claims to be interested in 
the estate. R. S., chap. 7 4, prescribed two methods of procedure 
by virtue of which an action may be brought ag,ainst the principal 
and surety upon a probate bond. Section 10 provides: "Any 
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person interested personally, or in any official capacity, in a probate 
bond, or in a judgment rendered thereon, whose interest has been 
specifically ascertained by a decree of the Judge of Probate, or by 
judgment of law, as hereinafter provided, may originate a suit on 
such bond, or scire facias on such judgment, without applying to 
the judge whose name was used in the bond or judgment, or to his 
successor." Section 16 provides: ''The Judge of Probate may 
expressly authorize or instruct an administrator or administrator 
de bonis non on a petition of himself or any party interested to com
mence suit on a probate bond for the benefit of the estate, or any 
party interested therein, and such authority shall be alleged in the 
process." Under section 10 a party who. has complied with the 
requirements therein prescribed, may institute an action in the name 
of the Judge of Probate in his own behalf and recover judgment for 
his individual benefit. The remedy under this section is based upon 
the theory .that when an interest in an estate in his favor has been 
ascertained and the administrator has failed to adjust it, the party 
interested has a personal remedy against the bond. 

Under section 16 the procedure is for the benefit of the estate and 
not for that of the person interested. Although authorized to 
petition for the commencement of the suit, and become the agency -
to set the process in motion, yet he has no direct benefit in the 
result, not common to all interested in the settlement of the estate. 
For any failure on the part of the administrator to perform the 
duties required of him in the administration of the estate the latter 
remedy may be invoked. 

Therefore it will be observed that the remedies prescribed by these 
two sections of the statute are entirely distinct and that an attempt 
to proceed under one section cannot possibly be sustained under the 
provisions of the other. It is not in controversy that this action is 
brought for the benefit of the estate, but under sec. 16 of the old 
statute. But this section of the statute as it stood in 1897, when 
the bond was given, was repealed in 1903, Repealing Act, R. S., 
page 1018, and the present section enacted. The case at bar could 
have been maintained under the old statute, but it is admitted by 
the plaintiff in his brief that it cannot be sustained under the present 
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statute, inasmuch as it would require the administrator to institute 
a suit against himself, a procedure absurd upon its face. 

Therefore two questions arise: 1. Is the statute of 1903 retro
active? 2. If retroactive, is it constifotional? The general 
repealing act made necessary by the adoption of the revision of 1903 
reads: ((The public acts, passed during the years hereafter named 
and herein designated, are repealed, except so far as they are pre
served or excepted in the following sections; " Under this section 
'' An act to amend Section 16 of chap. 72 of the Revised Statutes 
relating to suits on probate bonds is expressly repealed." From 
this course of legislation it is manifest that the legislature intended 
to repeal the old section as amended, and substitute therefor the 
present section as it appears in the statute. By this repeal, if no 
new legislation had been enacted, no procedure whatever, for the 
benefit of the estate could have been instituted, as, without statu
tory authority such procedure could not be mainfained. Therefore 
it is apparent that, by enacting section 16 as it now stai:.ds, the 
legislature did not intend to take away all remedy that had existed 
under the section repealed, but to make the process prescribed in 
the new enactment retroactive. 

But the plaintiff contends that this section of the statute, if con
strued to be retroactive, is unconstitutional, as the remedy existing 
at the time the bond was given has been so changed by the new 
statute as to impair the obligation of the contract, evidenced by the 
bond. We think the contention untenable. "There is no vested 
right to a particular form of remedy." Poor v. Chapin, 97 Maine, 
295. In Oriental Bank v. Freese, 18 Maine, 109, the court 
holds, "While the constitution carefully guards the rights of private 
property, it does not prohibit the legislature from passing such laws 
as act retrospectively if they affect only the remedy." In this case 
the statute when the debt was contracted authorized the creditor to 
arrest the body of the debtor. The authority to arrest was repealed 
after the debt had been contracted. It was contended that the 
new statute acted retroactively and was therefore unconstitutional: 
but the court said; ''The legislature must necessarily possess the 
power . of making such alterations and such laws as the 
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change of circumstances, for the public good, may require. And 
in doing this he may be deprived of the right which he has by the 
existing laws to arrest the body or to attach or seize certain descrip
tions of property without infringing any constitutional provision." 
In the same case it was held that the legislature ''possessed the 
power to take away by statute, what was given by statute, except 
vested rights." 

In Bangor v. Goding, 35 Maine, 73, it was held, as appears 
from the head note which fairly states the case: "The repeal of 
the statutory provision, giving a lien upon property, defeats the 
lien remedy, although, at the time of the repeal, the proceedings, 
prescribed by the statute for enforcing the lien, had been instituted 
and were rightfully pending in court. A lien created by the pro
visions of a statute in favor of a contract creditor is but a part of 
the remedy afforded for collecting the debt. The repeal of such a 
provision, is merely a change in the remedy and does not impair 
the obligation of the contract." The general doctrine laid down in 
these cases is too thoroughly established to require further citation. 

The plaintiff, in support of his contention, cites several author
ities, but a fair analysis of the case at bar shows that they do not 
apply. The principle upon which these cases proceed seems to be 
fairly stated in Phinney v. Phinney, cited by plaintiff, 81 Maine, 
450, in which the court say that when "a subsequent statute so 
changes the nature and extent of existing remedies as materially to 
impair the rights and interests of a party in a contract," it is uncon
stitutional. We think the rule here enunciated is in full accord 
with that stated in Banks v. Freese and Bangor v. Goding, supra. 

Upon examination it will appear that all the cases supporting 
the plaintiff's contention are predicated upon the existence of privity 
.of contract on the part of the person claiming that his contractual 
rights have been impaired. Phinney v. Phinney, is clearly such a 
case. The mortgagee had taken a mortgage with refer-ence to a 
specific time prescribed for the running of the equity of redemption. 
The statute undertook, without the consent of the mortgagee, to 
extend this period of time for the benefit of the creditors of the 
mortgagor. In this matter, the mortgagee was directly interested 
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and a material right was manifestly impaired. The legislature 
might as well have undertaken for the benefit of some third party 
to extend the time for the payment of a promissory note. 

But an analysis of the interest in the bond of the party who, 
under the statute of 1897, might be authorized to bring suit in the 
name of the Judge of Probate, for the benefit of the estate, shows 
that he sustained no relation of privity to the contract upon which 
he might be so authorized ffto commence a suit." The probate 
bond upon which the administrator was principal, constituted a 
contract with the Judge of Probate, eo no mine, and with no other 
person either directly or by inference. Without the provisions of 
the statute neither the administrator, nor any person interested in 
the estate, could possibly bear any such relation of privity to a pro
bate bond as to enable him to bring suit upon it. But it was 
competent for the legislature to prescribe any method it saw fit for 
the enforcement of the conditions of this kind of a bond. It could 
have said that the Judge of Probate under certain conditions could 
institute proceedings on his own motion; but undoubtedly recogni
zing the more probable vigilance of direct interest, saw fit to confer 
upon the party interested the right. to petition the Judge for 
authority to commence an action against the administrator. This 
was simply another form of remedy but had no tendency to establish 
any relation of privity between the party interested and the contract. 

This legislation neither enlarged nor diminished the rights of any 
party interested in the estate. It simply said that such party might 
do the things prescribed by statute. The legislature could have 
said that a brother, a cousin or an uncle should have the right to 
petition the Judge of Probate to bring suit, etc. Yet it could not 
be contended that this in any way could have made any of 
these parties privy to the contract. But the results to be accom:
plished by the Judge of Probate, if the power had been conferred 
upon him, or the uncle or cousin if the power had been conferred 
upon them, would have been precisely the same and for the same 
purpose, the benefit of the estate. 

If we now revert to the statute as it stood in 1897, and as it is 
now, we shall readily discover that the latter statute affected the 
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remedy only. The earlier statute read: ''The Judge of Probate 
may expressly authorize any party interested to commence suit," etc. 
The present statute reads: ''The Judge of Probate may expressly 
authorize or instruct an administrator or administrator de bonis non 
on the petition of himself or any party interested to commence a 
suit," etc. In other words, the latter statute simply changes the 
description of the person authorized to commence a suit. After the 
suit is instituted every feature of the proceeding ; the rights of every 
party interested in the estate ; the rights of the particular party who 
might have been authorized "to commence a suit;" the result of the 
suit; the distribution of the estate; are all precisely the same under 
one statute as under the other. 

The repeal of the old and the enactment of the new statute affected 
only the remedy, and in no way impaired "the rights of the party 
interested" in the obligation of the contract contained in the con
ditions of the bond. 

ET,ceptions overruled. 
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In Equity. 

Lucy C. FARNSWORTH, Admx., 

vs. 

[106 

GEORGE F. WHITING, ISABELLA A. MARTIN AND DAVID N. MORTLAND. 

SAME 

vs. 

GEORGE F. WHITING, ISABELLA A. MARTIN, DAVID N. MORTLAND 

AND SECURITY TRUST COMPANY. 

Knox. Opinion March 1, 1910. 

Equity. Appeal. Decree. Gifts Causa Mortis. Equity Cases. Right to Jury 
1'rial. Verdict on Issues in Equity Ca.~es. Constitution of Maine, 

Article I, section 20. 

A decree in equity will be affirmed on appeal, unless it is shown to be clearly 
wrong. 

To establish a gift causa mortis the law requires clear and unmistakable 
proof, not only of an intention to give, but of an actual gift, perfected by 
as complete a delivery as the nature of the property will admit-a delivery 
actual and complete, such as deprives the donor of all further control and 
dominion. 

The provision of the Constitution, Article I, section 20, that in all civil suits 
and in all controversies concerning property, the parties shall have a right 
to a trial by jury, except in cases where it has heretofore been otherwise 
practiced, is a declarat.ion of the common law right to trial by jury and in 
no way inconsistent with the establishment of a court of chancery having 
general jurisdiction, as it was at the time of the adoption of the Constitu
tion and proceeding in accordance with its fundamental rules of practice 
as then existing. 

A bill in equity for restitution of bonds and stock certificates and of a key 
to a box in a safe deposit vault is within the chancery jurisdiction as it 
existed at the time of the adoption of the Constitution, and in such cases 
the defendant does not have a constitutional right to trial by jury. Such 
trial can be had only at the discretion of the court, 
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The verdict of a jury upon an issue framed in equity, when a jury trial is 
not a constitutional right, is merely advisory and, if it be not satisfactory 
to the conscience of the court, it is discretionary with the court either to 
disregard the verdict wholly or to set it aside and order a new trial. 

Larrabee v. Hascall, 88 Maine, 511, reaffirmed in part. 

In equity. On appeal, exceptions and motion by plaintiff. In 
first case, decree affirmed. In second case, verdict set aside and 
decree reversed in part. 

Two bills in equity in the nature of equitable replevin, brought 
by the plaintiff in her capacity as administratrix, with the will 
annexed, of the estate of James R. Farnsworth, deceased, to compel 
the defendants to return to her as administratrix aforesaid, certain 
notes, bonds, etc., alleged to belong to said James R. Farnsworth, 
and to deliver to her in her said capacity the keys to a certain 
safe-deposit box rented by the said Security Trust Company to the 
said James R. Farnsworth, etc. (For a more full and complete 
statement of the facts see Farnsworth, Admx., v. lVhiting et als., 
104 Maine, 488.) The defense in the answers to both bills was a 
claim of title in the defendants Whitiug and Martin by reason of a 
gift causa mortis to them by said deceased, James R. 'Farnsworth. 

Both causes were tried together and in the first entitled cause the 
followiug issues were submitted to the jury : 

1. "Did the said James R. Farnsworth, on the sixth day of 
May, A. D. 1905, or at any time, give to George F. Whiting the 
personal property enumerated and described in paragraph 3 of 
plaintiff's bill, to be equally divided as stated in defendants' answer 
thereto? 

2. "Did the defendants, Whiting and Martin, take or sequester 
any of said property or effects belonging to the estate of said James 
R. Farnsworth ?" 

The jury answered the first question in the affirmative and the 
second question in the negative. 

In the second entitled cause the following issues were submitted 
to the jury: 

1. '' Did the said James R. Farnsworth on the sixth day of 
May, A. D. 1905, or at any time before his death, give to the said 
(}eorge F. Whiting the personal property and securities mentioned 
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in paragraph 4 of plaintiff's bill, marked and described therein as 
"Schedule A," in box No. 41 in the vault of the Security Trust 
Company in Rockland, to be equally divided as stated in defend
ant's answer to said paragraph? 

2. ((Do the property and securities mentioned in plaintiff's bill, 
paragraph 4, marked and described as (fSchedule B," belong to the 
estate of said Helen A. Farnsworth, deceased?" 

The jury answered both questions in the affirmative. 
Final decrees were made by the presiding Justice in accordance 

with the findings of the jury. 
In each cause, the plaintiff filed a general motion for a new trial 

and appealed from the decree and also excepted to certain rulings 
made during the trial. 

The cases are further stated in the opinion. 
Heath & Andrews, for plaintiff. 
David N. Mortland, Rodney I. Thompson, and Arthur S. 

L,ittlefield, for defendan.ts. 

SITTING: WHITEHOUSE, SAVAGE, SPEAR, CoRNISH, KING, Brnn, JJ. 

Brnn, J. Two bills in equity brought by complainant, in her 
capacity of administratrix with the will annexed of the estate of 
James R. Farnsworth, deceased, against the same defendants, save 
that in the second case the Security Trust Company is also made a 
defendant. The relief sought is in the nature of equitable replevin. 
The defense in the answers to both bills is claim of title in defend
ants Whiting and Martin by reason of a gift causa mortis to them 
by deceased. 

In both cases, among other issues framed and submitted to a jury, 
was the question whether in the respective cases deceased did in his 
lifetime make a gift to defendants Whiting and Martin. In each 
case the question was answered in the affirmative and following the 
verdict the sitting Justice entered a decree in favor of defendants. 
In each case plaintiff seasonably filed a general motion for new 
trial and appealed from the decree. Plaintiff took sundry excep
tions t_o the admission and exclusion of evidence and to certain 
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instructions and refusals to instruct of the sitting Justice. In refer
ence to the exceptions, it need only be said that they have received 
due consideration from this court in arriving at its conclusions : 
Redman v. Hurley, 89 Maine, 428, 434. 

In the first case, after careful examination of the record, we are 
of the opinion that the decree appealed from must be sustained. 
It is not shown that it is clearly wrong : Young v. Witham, 7 5 
Maine, 536; Proctor v. Rand, 94 Maine, 313, 318; Herlihy v. 
Coney, 99 Maine, 469, 471; York v. _Mathis, 103 Maine, 67, 
74-5. 

In the second case, -in which it is sought to recover the contents 
of the box in the safe deposit vault of the Security Trust Company 
occupied by the testator in his lifetime, and the keys of the box we 
feel that the decree cannot be sustained. 

More than half a century ago this court declared that ''dona
tions made, not in conformity to the statute of wills and frauds, 
but suited to contravene them are not favored by the law, but are 
admitted with the greatest caution:" Dole v. Lincoln, 31 Maine, 
(1850) 422, 433. See also Goulding v. Horbwry, 85 Maine, 227, 
234. In express recognition of this doctrine, it was later held, in 
a case where it was unsuccessfully sought to support a gift causa 
mortis of money and bonds, by showing deli very of the key of the 
trunk containing them, that to establish a gift causa mortis the law 
requires clear and unmistakable proof, not only of an intention to 
give, but of an actual gift, perfected by as complete a delivery as the 
nature of the property will admit of-a delivery actual and com
plete, such as deprives the donor of all further control and dominion: 
Hatch v. Atkinson, 56 Maine, 324, 327, 331. The doctrine of 
this case has been repeatedly recognized with approval since its 
enunciation: Drew v. Hagerty, 81 Maine, 231, 242, 243; 
Goulding v. Horbury, 85 Maine, 227, 234; Larrabee v. Hascall, 
88 Maine, 511, 518, and, save as it may be modified by Goulding 
v, Horbury, ubi supra, is reaffirmed. 

A careful examination of the record by no means satisfies us, that 
either an intention to give or a delivery of the keys with an intent to 
give either them or the contents of the box are shown by that clear and 
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unmistakable proof which the law requires: Hatch v. Atkinson, 
ubi supra; Goulding v. Ho-rbur·y, 85 Maine, 227; see also Liberty 
v. Haines, 103 Maine, 182, 191-193. It is apparent that the jury 
must have labored under a misconception of the law or of the 
nature and degree of the proof required to uphold the contenti~n of 
the defendants. The decree of the sitting Justice is based upon the 
verdict ( Young v. Witham, ubi supra) and must be reversed. See 
Metcaif v. Metcalj, 85 Maine, 473, 481. 

It is, however, strenuously contended by the defendants that, 
inasmuch as the controversy between the parties is one concerning 
property, trial by jury is a right given by the Constitution of Maine 
and that a verdict in such case cannot be set aside save as, and upon 
the same grounds that, a verdict at common law is set aside and 
that, as a necessary corollary if the verdict be set aside, a new trial 
must be ordered. 

The provision of our Constitution invoked, Article I, section 20, 
is as follows: ~~In all civil suits, and in all controversies concerning 
property, the parties shall have a right to a trial by jury, except in 
cases where it has heretofore been otherwise practiced." 
It is in all substantial particulars the same as that of Massachusetts. 
The Supreme Court of that Commonwealth in a recent case, had 
occasion to consider the same proposition now maintained by defend
ants and concludes its clear and learned discussion of the subject, as 
follows: -~rThe article as it now stands is a declaration of the 
common law right to a trial by jury, and in no way inconsistent 
with the establishment of a court of Chancery having general juris
diction, as it was at the time of the adoption of the Constitution, 
and proceeding in accordance with its fundamental rules of practice 
as then existing. One of these rules was that trial by jury should be 
at the discretion of the Court. The case before us is one of alleged 
fraud and undue influence, in which the plaintiffs among other things 
ask that the defendant be ordered to account for and to deliver to 
the plaintiffs personal property and real estate which he wrong
fully obtained. Both as to subject matter and the remedy sought, 
the case is well within chancery jurisdiction, as it existed at the time 
of the adoption of the Constitution and had for a long time there-
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tofore existed. It follows, that the defendant has not a constitu
tional right to trial by jury, and that he can have such a trial only 
at the discretion of the Court : " Per Hammond, J., Parker v. 
Simpson, 180 Mass. 334, 344, 355; see also Culbert v. Hall, 181 
Mass. 24, 25. 

The case under our consideration is one of equitable replevin 
(Farnsworth v. Whiting, 104 Maine, 488, 493-495) a subject 
within the jurisdiction of courts of full equity jurisdiction long before 
the adoption of our Constitution: Clarke v. fVhite, 12 Pet. 178, 
187-88; Somerset v. Cookson, 3 P. Wms. 390 (1735); Pusey v. 
Pusey, 1 Vern. 273 (1684); Saville v. Tankred, l Ves. 101; 
(1748); Jackson v. Butler, 2 Atk. 306 (1742); Tells v. Read, 
31 Ves. Jr. 70; (1796); Osbornv. U.S. Bank, 9 Wheat. 737, 
845, 846; 1 Mad. Ch. Pr. 232; see also Farnsworth v. Whiting, 
104 Maine, 488, 493; Holden v. Hoyt, 134 Mass. 181, 184, 186. 

Where, as in the present case, the right of trial by jury is not a 
constitutional right, this court always has considered that a verdict 
in an equity cause is merely advisory and that, if it be not satisfactory 
to the conscience of the court, it is discretionary with the court, 
either wholly to disregard the verdict or to set it aside and order a 
new trial: Larr-abee v. Grant, 70 Maine, 79, 83-85; Metcalf v . 
.Metcalf, 85 Maine, 473, 477; Ben. Asso. v. Parks, 81 Maine, 
79, 84; Redman v. Hurley, 89 Maine, 428,434; Duffy v. Insur
ance Co., 94 Maine, 414, 417; Rolfe v. Insil'rance Co., 105 
Maine, 58, 60. A different rule apparently prevails in Massachu
setts: Crocker v. Crocker, 188 Mass. 16, 18, 19. 

The entry must therefore be, in the first case decree affirmed with 
costs upon appeal and in the second case verdict set aside, decree 
reversed, except as to the securities in box No. 41 standing in the 
name of Helen A. Farnsworth, with costs. 

Decree accordingly. 
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DAVID C. NoRTON v.~. UNIVERSITY oF· MAINE. 

Penobscot. Opinion March 5, 1910. 

Contracts. Customs and Usage. Local Usage. Verdict. 

One employed to excavate to a specified grade at a stated price per cubic 
yard cannot recover for excavation below that line, incidental to perform
ance of the contract. 

A local usage does not affect a contract, unless known to the parties, so that 
they may be presumed to have contracted with reference to it. 

One relying on a local usage as affecting a contract has the burden to 'show 
knowledge thereof by the parties. 

Knowledge of a local usage may be established by showing its existence to 
have been so uniform, general, and of long standing that one might be 
presumed to know it. 

Under the rule that a local usage cannot be shown to contradict or vary a 
contract, one employed to excavate to a specified grade at a stated price 
per cubic yard cannot show a local usage entitling him to recover for 
excavation below that grade, incidental to performance of the contract. 

That a defendant did not object to the direction of a verdict against him 
for a specified sum, less than the amount claimed by plaintiff, for an excava
tion below a specified grade to which he was employed to excavate, does 
not show the defendant's liability for such extra excavation. 

On exceptions by plaintiff. Overruled. 
Assumpsit on account annexed brought to recover the sum of 

$635.50, and interest, for labor in excavating 205 cubic yards of 
ledge below grade for the" foundation of the Agricultural Building 
at Orono. Plea, the general issue. At the conclusion of the plain
tiff's testimony the presiding Justice directed the jury to return a 
verdict for the plaintiff for $132.65 and no more, the amount con
ceded to be due by the defendant, and a verdict was so returned. 
The plaintiff excepted to the aforesaid order. 

The case is stated in the opinion. 

Louis C. Stearns, and Louis C. Stearns, Jr., for plaintiff. 

Wm. T. Haines, and John E. Nelson, for defendant. 
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SITTING: EMERY, C. J., PEABODY, CoRNISH, KING, Brnn, JJ. 

CoRNISH, J. This is an action of assumpsit on an account 
annexed wherein the plaintiff seeks to recover the sum of six hundred 
and thirty-five dollars and fifty cents for labor in excavating 205 
cubic yards of ledge below grade for the foundation of the Agricul
tural building of the University of Maine at Orono. The plaintiff 
in August or September, 1907, made an oral contract with a repre
sentative of the defendant for excavating the cellar of this building, 
the price agreed upon being sixty cents per cubic yard for all dirt, 
and three dollars and ten cents per cubic yard for all ledge removed. 
Work was begun at once and as soon as the soil was removed and 
the ledge laid bare, the plaintiff asked for a plan, which was 
furnished by an instructor in the university who was the engineer 
in charge of the work. This plan or cross section showed the 
depth desired. The plaintiff continued this work in his own way 
by blasting the ledge so that he reached the designated grade in 
some places and went below it in others. He has been paid for all 
dirt and ledge excavated and removed to grade, and this contro
versy involves his claim to compensation for the ledge excavated 
below grade. At the conclusion of the testimony for the plaintiff 
the presiding Justice directed a verdict for the plaintiff for $132.65, 
the amount conceded by the defendant to be due, and the case is 
before this court on plaintiff's exceptions to this ruling, as he claims 
that he is entitled to the full contract price of $3.10 per cubic yard 
for the entire 205 cubic yards excavated below grade. He rests his 
claim on two grounds, first, an implied liability arising of necessity 
out of the contract itself; second, a local usage. Neither ground 
is tenable. 

1. The plaintiff contends that he had a right by implication 
under the contract to excavate and remove as he did and to receive 
pay for such excavation below grade because such excavation was 
necessary and incidental to the reaching of the grade required by 
the defendant's engineer. 

The reason assigned works against his contention rather than in 
its favor. Under his contract he was obliged to reach a certain 
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depth fixed by the plan, and to remove all earth and ledge to that 
level. He could not stop short of that, he was not obliged to go 
below it. Such lower level could be of no advantage to the defend
ant, was not within the terms of the contract and could not have 
been within the contemplation of the parties. If the excavation 
below grade was necessary and incidental to the reaching of the 
required grade, it was necessary '' as a means to an end and not as 
the end itself;" it was the method employed by the plaintiff to per
form his contract and as he testified, was not the only practicable 
method but the easier and more economical one. If in blasting he 
had not set the holes so deep, many so called hummocks would have 
been left which would have required drilling and would have involved 
greater expense. It was immaterial to the defendant what method 
the plaintiff adopted if the required level was reached, and the 
deeper blasting and consequent removal were as much a necessary 
incident to the performance of the contract in one case as the shoaler 
blasting and the consequent drilling would have been in the other. 
For neither by itself was the defendant liable. It engaged to pay 
only for the excavation of a cube of certain dimensions. The 
plaintiff undertook to do the work, was as familiar with the situa
tion as the defendant and simply did in his own way what he con
tracted to do. 

In Voorhis v. Mayor, 62 N. Y. 498, the plaintiff entered into 
a contract for regulating and grading a street the entire width, 
with a specified price for rock excavation, and he claimed to recover 
for rock excavation made outside the lines of the street, in sloping 
the sides, which was necessary to effect the excavation within the 
street. 

The court in disallowing the claim state reasons that apply with 
equal force to the case at bar : "The plaintiff concedes that if he 
had excavated the rock upon perpendicular lines, at just the width 
of the avenue and down to the grade, he would have performed his 
contract fully and could not have been compelled to have done more. 
It follows that the excavation of it with slopes was not within the 
terms of the contract, nor so in the contemplation of the parties as 
that the city could insist that it should be done, or the contractor 
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insist upon doing it at the expe11se of the city. It is found by the 
learned referee to have been necessary to effect the excavation that 
the slopes should be made. But it was necessary as a means to an 
end, not as the end itself. It was more convenient, more easy, 
cheaper to the appellant, to blast as it were at random, than with 
strict observance of the exterior lines of width of the street. Unless 
the making of the slopes was called for by the terms of the contract, 
or was within the intention and contemplation of the parties, it is 
not to be said that because they were a necessity to the contractor as 
a mode of excavation, the city is to be cha.rged with the cost of 
removing the rock from them, no more than with the expense of 
other means necessary for him to employ therein." Gallick v. 
Ebling, 102 N. Y. Supp. 803, 52 Misc. Rep. 533, decided in 1907, 
is even more strikingly in point. In that case the court held that 
when a contractor agreed to make an excavation of rock for a cellar 
for a certain price per cubic yard, to the satisfaction of the defend
ant's architect and he blasted in such a manner that rock below the 
required level was broken up and the architect required such loose 
rock to be removed in order to obtain a solid foundation, the con
tractor was not entitled to recover for the excavation of such broken 
rock. In point also are Stuart v. Cambridge, 125 Mass. 102; 
Leavitt v. Dover, 6 7 N. H. 94 ; and Ashley v. Henahan, 56 Ohio 
St. 559, 47 N. E. Rep. 573. 

2. UsAGE. The plaintiff further relies upon an alleged usage 
in the business under which the contractor is entitled to compensa
tion for excavating the extra amount below grade in order to reach 
grade, and this was the main issue at the trial. The evidence to 
prove the existence of such a usage was meagre and indefinite. 
It came from only one witness, a civil engineer, while one Sawyer, 
a contractor, of large experience, also called by the plaintiff was 
unable to state that such a general and uniform usage prevailed 
even in that vicinity. 

But admitting that in the absence of evidence to the contrary a 
jury might have been justified in finding that such usage did exist, 
certain insuperable obstacles prevent its application in this case. 
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In the first place it was not claimed to be other than a local 
usage and as such it could have no effect unless known to both 
parties so that they might be presumed to have contracted with 
reference to it. If not known to the parties their rights and liabil
ities could in no event be affected by it. Nonotuck Silk Co. v. 
Fair, 112 Mass. 354; Fowler v. Pickering, 119 Mass. 33; 
Sawtelle v. Drew, 122 Mass. 228; Marshall v. Perry_, 67 Maine, 
78. The burden rested upon the plaintiff to prove such knowledge. 
This burden might be met by the introduction of evidence showing 
the existence of the usage to have been so uniform, general and of 
such long standing that a party might be presumed to know it, but 
such a presumption is one of fact. Here there is no evidence that 
could sustain such a presumption, and as to actual knowledge, there 
was no evidence that the defendant's representative had ever heard 
of such a usage, while the plaintiff admitted that he himself knew 
nothing of it until after the contract was made. Under these cir
cumstances it is impossible to read any such usage into the contract. 

In the second place the alleged usage is of no effect because it is 
repugnant to the express contract made by the parties and is unrea
sonable. This court in Marshall v. Perry, 67 Maine, 78, after a 
careful analysis of the decided cases stated the doctrine in these 
words: Page 82. ~~The current of authorities in this country, both 
state and federal, est_ablishes the proposition that local usage cannot 
be shown to contradict or vary the terms of a contract express, or 
implied by law, or control its legal interpretation and effect." 
See also Randall v. Smith, 63 Maine, 105, and Ulmer v. Farns
worth, 80 Maine, 500. In compliance with this principle where 
stone cutters contracted to furnish stone for a building according to 
plans and specifications of an architect, and in carrying out their 
contract it was necessary to have wooden patterns made, it was held 
in an action brought by the contractors to recover the amount paid 
for these patterns, that evidence of a usage for stone cutters in 
cutting stone for a building to procure such patterns and recover 
cost from the owner was inadmissible. Davis v. Galloupe, 111 
Mass. 121. 
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Rogers v. Hayden, 91 Maine, 24, involved a contract for stone 
sold and delivered on the premises for building a cellar wall. The 
plaintiff claimed that by reason of a local usage the stone were to 
be measured as solid wall after they were laid, while the defendant 
claimed that they should be measured when and where delivered 
according to the contract. The court rejected the local usage and 
said: ((The contract fixed the price per cubic yard delivered. 
That meant cubic yards of stone, not of masonry. That meaning 
cannot be varied by local usage, unless it be uniform, reasonable 
and known to the parties, so they may be presumed to have con
tracted with reference to it. Marshall v. Perry, 67 Maine, 78; 
Schooner Reeside, 2 Sum. 567. The measure in the wall was over 
102 cubic yards, on the dump about 58. Certainly a usage that 
might nearly double the quantity of goods sold must be unreason
able. Better have honest measure and fair price." 

A similar increase of liability would obtain in the case at bar 
if this local usage is injected into the contract, for while the cost of 
removing the ledge above the designated level as contracted for was 
$1072.60, that of removing the ledge below the level if governed 
by usage would be $635.50 additional. Such a result emphasizes 
the unreasonableness of the claim contended for. 

The fact that the defendant did not object to a verdict against it 
for the amount ordered by the presiding Justice, has no probative 
force upon the legal issues between the parties. It may have been 
regarded as compensation for removing the rock below grade after 
it was blasted in accordance with additional instructions from the 
defendant, or it may have been in the nature of a concession to end 
litigation. Whatever the reason the result was favorable to the 
plaintiff, more favorable perhaps than a strict construction of the 
contract would have permitted. 

The ruling of the presiding Justice was without error and the 
entry must be, 

Exceptions overruled. 
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CHARLOTTE T. JONES vs. MAINE CENTRAL RAILROAD COMPANY. 

Hancock. Opinion March 10, 1910. 

Railroads. Fires. Cause. Evidence. 

Where in an action to recover damages caused by a fire alleged to have been 
set by the defendant's locomotive, held that the question involved was 
one of reasonable inference from !!Jl the facts and circumstances and that 
the evidence should be of such a character that a reasoning mind could 
see the connection between cause and effect. 

Where in an action to recover damages caused by a fire alleged to have been 
set by the defendant's locomotive, held that the jury were warranted in 
adopting the plaintiff's theory that the fire was set from a locomotive, 
instead of the defendant's theory that it was communicated from a bog 
fire admitted to have been smouldering for nearly a month. 

Where the defendant having introduced expert evidence that its locomotives, 
equipped as they were with a wire netting over the smokestack could not 
in the opinion of the witnesses throw a spark beyond thirty feet from the 
rail, held that it was not error to permit the plaintiff in rebuttal to introduce 
testimony of specific instances where fires had been set by these locomotives 
at distances varying from 95 to 152 feet. The objections raised by the 
defendant that the evidence was too remote in time and place, and that 
the conditions were not shown to be similar to those surrounding the fire 
for which this action is brought, go to the weight of the testimony and 
not to its admissibility. 

On motion and exceptions by defendant. Overruled. 

Action on the case brought under Revised Statutes, chapter 52, 
section 73, to recover damages caused by a fire on the plaintiff's 
land, alleged to have been caused by sparks communicated by one of 
the defendant's locomotives. Plea, the general issue. Verdict for 
plaintiff for $16:23. The defendant excepted to certain rulings 
during the trial and also filed a general motion for a new trial. 

The case is stated in the opinion. 

John A. Peters, for plaintiff. 

Oscar F. Fellows, and Hale & Hamlin, for defendant. 
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SrITING: EMERY, C. J., PEABODY, SPEAR, CoRNISH, BrnD, JJ. 

CoRNISH, J. On September 17, 1908, a fire ran over three 
hundred and twenty-seven acres of land adjoining the defendant's 
location on the south and owned by the plain tiff. This action on 
the case was brought under R. S., ch. 52, sec. 73, to recover 
damages therefor, and the jury having found in favor of the plain
tiff for $1623, the defendant brings the case to this court on motion 
and exceptions. 

MoTION. No question of negligence on the part of the defendant 
is involved. The single question to be considered under the motion 
is whether the jury were justified in finding that the fire was com
municated by one of the defendant's locomotives. The origin of 
the fire was the single issue of fact and two theories were presented: 
the plaintiff's, that the fire was set from a locomotive of the regular 
train which is admitted to have left Ellsworth at 11.07 A. M. 
running easterly; the defendant's, that it was communicated from 
a bog fire which was located a considerable distance easterly of 
the burned tract, and is admitted to have been smouldering since 
August 19. No other possible source is even suggested. 

The jury adopted the plaintiff's theory and while in this class of 
cases they are somewhat apt to confuse post hoc with propter hoc, 
and to attribute too readily the cause of a fire to the prior passage 
of a train, yet in this case the verdict rests upon substantial grounds. 
It is a question of re3:sonable inference from all the facts and cir
cumstances, and the evidence should be of such a character that a 
reasoning mind shall see the connection between cause and effect. 
The connection is here made plain. 

No eye saw the spark or cinder that started the blaze but all the 
tests which should be applied in such a case combine to trace it to 
the smokestack and not to the fire in the bog. The extreme dry
ness of the season, the direction of the wind, the capacity of the 
defendant's engines to set fires along the road, the large number 
that had been admittedly set by the engines for several weeks prior to 
the time in question, the absence of any others, set by the bog fire, 
the distance from the track at which fires had caught, the discovery of 
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this fire within a half or three-quarters of an hour after the passage 
of the train, its location and condition when first observed, its near
ness to the railroad and its distance of more than a quarter of a 
mile from the bog fire, the two fires burning independently with a 
clear space of more than twelve hundred feet between the two, the 
green land that partially separated them, the smothered and sluggish 
manner in which the bog fire continued to burn, and the rapidity 
with which and the direction in which the new fire was driven over 
the plaintiff's land and the lots of adjoining owners, all these facts 
were shown by evidence that compels the same conviction in the 
mind of the court that it did in the mind of the jury. Moreover, the 
jury had the benefit of a view of the premises, in compliance with 
the request of both parties, and were therefore able to gather such 
additional information as the locus afforded. Of this the court is 
deprived. The view must, however, judging from the verdict, have 
confirmed the effect of the testimony in favor of the plaintiff's con
tention. 

A critical examination of all the testimony fails to show error in 
the jury's conclusion and the motion cannot be sustained. 

ExcEPTIONS. The defendant introduced the evidence of the assist
ant superintendent of motive power to the effect that the engines on 
this road, equipped as they were with a wire netting over the smoke
stack, could not in his judgment, throw a spark beyond thirty-five 
feet from the rail. In rebuttal, the plaintiff was allowed to con
tradict this by introducing witnesses who testified to specific instances 
where fires had been set by these engines, at distances varying from 
95 to 152 feet. The defendant excepted to this on the ground that 
it was too remote in time and place, that the conditions were not 
shown to be similar to those surrounding the fire for which this 
action is brought and that there had been no sufficient establishment 
of preliminary facts to give the measurements any probative force. 

These objections, however, go to the weight of the testimony and 
not to its admissibility. One of the most effective ways in which to 
combat a theory is to meet it with a fact. That was done here and 
whether the facts were weak or strong was a matter of argument 
before the jury but could not render the evidence itself inadmissible. 

Motion and exceptions overruled. 
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JULIUS C. JENSEN vs. HARRY H. CANNELL. 

Cumberland. Opinion March 10, 1910. 

Officers. Sheriffs and Constables. Attachment. Exemptions. Waiver. 
Revised Statutes, chapter 83, section 64, ·paragraph VI. 

Generally an officer is not liable for attaching too much or too little property, 
if he exercises a sound discretion and acts in good faith. 

Where in an action against a deputy sheriff for making an excessive attach
ment on a writ and it appeared that the ad damnum in the writ was 
$50.00 and the officer attached goods claimed to be worth $73.25, but before, 
making the attachment the officer was informed by a well known and 
reliable merchant that the value of the goods was much less than $73.25, 
held that the attachment was not excessive. 

A debtor's right to claim attached property as exempt under Revised 
Statutes, chapter 83, section 64, paragraph VI, held to have been waived 
by the debtor's attorney telling the officer "to go ahead." 

Where it was contended that an officer was oppressive in refusing to attach 
goods other than those attached or to take a bond, held that there was no 
adequate evidence to support the contention. 

On exceptions by plaintiff. Overruled. 
Action of trespass brought in the Superior Court, Cumberland 

County, against the defendant, a deputy sheriff, alleging the illegal 
attachment by him of certain personal property. The writ con
tained two counts, one for goods taken and carried away, and the 
other in trover. Plea, the general issue, with brief statement as 
follows: ''That he, on the eighteenth day of June, A. D. 1909, 
and for a long time prior thereto, was, and still is a duly appointed 
and qualified officer in and for said County of Cumberland and 
State of Maine, duly authorized and qualified to serve precepts, 
writs, etc., in said County of Cumberland, and that at the time of 
the alleged trespass complained of he was then and there qualified 
and authorized as above set forth, he being then and there a deputy 
sheriff, of said County of Cumberland. That on said day he then 
and there, by virtue of a writ issued from the Municipal Court of 
tb~ City of Portland, in said County of Cumberland, attached 
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certain personal property of the plaintiff, and then and there made 
proper return on said writ, which writ was then and there properly 
returned to the court. That he was then and there commanded by 
said writ to attach the goods and estates of the said Julius C. Jensen 
to the value of fifty (50) dollars, and that he then and there, by 
virtue of said writ, and in answer to the command then and there 
contained in said writ, attached the goods and estate of the defendant 
to the value, in his judgment, of fifty (50) dollars, and attached, 
removed or exercised dominion over no other goods. That he was 
then and there acting in his capacity as an officer, to wit, a duly 
qualified deputy sheriff, and he then and there had in his possession, 
duly issued from said Municipal Court, a writ directing him to 
attach the goods and effects of said defendant to the value of fifty 
( 50) dollars, and that he did then and there by virtue of said writ 
attach the goods and effects of the defendant to the value, in his 
best estimation and opinion, of fifty (50) dollars, and attached no 
other goods. That said return was then and there properly made, 
and said writ by him returned to court at the return day thereof, 
to wit, the sixth day of July, 1909 the court then and there being 
said Municipal Court." 

At the conclusion of the evidence, the presiding Justice, on motion 
of the defendant, ordered a verdict for the defendant and the plain
tiff excepted. 

The case is stated in the opinion. 

Dennis A. Mealier, for plaintiff. 

Connellan & Connellan, for defendant. 

SITTING : EMERY' C. J.' PEABODY' SPEAR, CORNISH' KING, 
Bmn, JJ. 

SPEAR, J. This is an action of trespass against an officer alleg
ing the illegal attachment by him of personal property. The facts 
are these: The plaintiff was a baker. The 19th day of June, 
1909, was Saturday. Upon this day in the afternoon he had in 
stock in his place of business six and one-half barrels of flour, which 
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he alleges were procured by him and necessary for _carrying on his 
trade or business as a baker. Between four and five o'clock in the 
afternoon, the defendant, a deputy sheriff, upon a writ properly 
issued, with order to attach, entered the plaintiff's place of business 
for the purpose of making an attachment of personal property. 
Omitting the evidence of immaterial matters, which transpired while 
the officer was in the plaintiff's shop, we may proceed upon· the 
theory assumed by the plaintiff in the present action that he, at the 
time of the attachment, was the owner of the flour attached. The 
ad damnum in the writ upon which the defendant was directed to 
attach was fifty dollars ; the value of the flour attached is alleged 
by the plaintiff to have been seventy-three dollars and twenty-five 
cents. There is also testimony tending to show that the plaintiff, 
while the officer was in the shop, requested him to attach goods other 
than the flour, and offered him a bond as security in place of the 
attachment. Upon this state of facts the plaintiff claims that the 
attachment of the flour made by the defendant was illegal in three 
respects: 1. Because the officer was oppressive in refusing to 
attach other goods or take a bond. 2. Because the attachment 
was excessive. 3. Because the property was exempt under the 
provisions of R. S., chap. 83, sec. 64, Art. 6. 

With respect to the first contention it may be dismissed with 
the observation that there is no adequate evidence upon which to 
sustain it. In regard to the second it appears that the ad damnum 
in the writ was fifty dollars and the amount attached seventy-three, 
upon the plaintiff's own estimate of value. Upon the evidence the 
value placed upon the flour by the plaintiff might be subject to 
material modification. The defendant telephoned a well known 
and reliable merchant and was informed that the flour was worth 
much less than $73.25. Upon the fair value of the evidence the 
attachment was not excessive. It is said in Strout v. Pennell, 7 4 
Maine, 260: rrGenerally an officer is not liable fo~ attaching too 
much or too little property, if he exercises a sound discretion and 
acts in good faith. Shear. & Red. Neg. Paragraph 523 and cases." 

The third proposition involving the question of exemption would 
present a more difficult problem were it not for the fact that the 
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right of exemption was not only not claimed, but expressly waived. 
It appears from the testimony that the defendant was in the plain
tiff's place of business discussing the question of attachment for 
nearly an hour. While the flour had been taken into custody by 
the officer, it had not been carried away so it could not have been 
immediately restored upon demand. During this time the plaintiff 
communicated over the telephone with his attorney, and, in view of 
the interview whatever it may have been, put the officer also in com
munication with him. Upon the happening of this event, the infer
ence should be inevitable that the plaintiff was then represented by 
an attorney in fact and that, whatever his attorney said or did with 
respect to the execution of the attachment, should be binding upon 
him. While the plaintiff does not directly admit that he talked 
with Mr. Meaher, and put him in communication with the defend
ant, yet the evidence upon this point is overwhelming, and the 
plaintiff was obliged to answer when asked if he heard the officer 
talking with Mr. Meaher, "Yes, sir, I heard him talking with him." 
Now it should be observed that Mr. Meaher was also the plaintiff's 
counsel in the trial of this case. The following, relating to Mr. 
Meaher's instructions, is found in his cross-examination of the 
defendant. Q. Do you remember telephoning to me that Mr. 
Connellan would not take Enemark as surety? A. I do not 
remember making that statement in that manner, no, sir. Q. And 
that he could not get any surety that Connellan would accept? 
A. I do not remember making any such statement at all to you. 
Q. Do you remember my telephoning back to you that if he 
could not get a bond, to make an attachment but not to attach too 
much? A. Not in those words. Q. What were the words? 
A. After I had stated the case to you you told me to go ahead 
but do not take too much. I asked you if you were coming down 
there and you said no. Q. You told me your instructions were 
to do so and so, did you not? A. My instructions were to attach 
under the writ, yes, sir. Q. You told me, did you not, that you 
could not help attaching and I told you to go ahead? A. Yes, 
sir. Q. But not to take too much ? This same testimony 1s 
practically repeated on the cross-examination of another witness. 
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From this evidence, undisputed and conceded by Mr. Meaher in 
his cross examination to be true, it is evident that exemption was 
expressly waived by the plaintiff's attorney in fact, who instructed 
the officer rrto go ahead" but not to take too much. 

Upon the question of waiver it is said in Clapp v. Tlwnias, 
5 Allen, 158, rrlt is not reasonable that a debtor, for whose benefit 
an exemption of his necessary family provisions from seizure is made 
should by his silence or obstinacy, subject an officer to the payment 
of damages for doing what it is to be presumed he would not have 
done but for the debtor's fault. A debtor may always waive his 
privilege and consent that his exempteq property may be applied to 
the payment of his debts; and it is not necessary that such waiver 
should be expressed in words. It may be made by acts or by neglect 
to act." The last part of the above quotation is adopted with 
approval in Smith v. Chadwick, 51 Maine, 515. We can hardly 
conceive of a case to which the doctrine of waiver could more fitly 
apply. While the officer and the plaintiff are presumed to know 
the law with respect to exemption, it yet may be true that neither 
of them had any actual knowledge whatever of such a law. But 
when the defendant was put in communication with the plaintiff's 
attorney, it is to be assumed that he had actual knowledge of the 
exemption provided by statute, and that his instructions were entitled 
to be regarded by the officer as coming from authority upon which 
the officer had a right to rely and act. There is every presumption 
that the officer, if he had been informed that the flour to the amount 
of $50 was exempt, and that exemption to that amount was 
demanded, would have refrained from attaching as he did. It 
would appear, therefore, that the officer from the instructions given 
him by the attorney felt authorized, if he was not induced, to attach 
all the flour that was necessary to satisfy the demands of his writ, 
and warned only against an excessive attachment. 

Exceptions overruled. 

VOL, CVI 29 
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FRANCENA LEIGHTON, Admx., vs. WILLIE LuTHER WHEELER. 

Hancock. Opinion March 12, HH0. 

Negligence. Railroads. Injury to Section Man. Liability of Enginee1'. 

1. Actionable negligence is a breach of duty owed to the party injured. 
Breach of duty owed to other parties than the party injured is not action
able by him. 

2. A locomotive engineer on a regular railroad train owes no duty to section 
men to keep a lookout for them, to anticipate that they may be on the 
track. He can rightfully assume they will perform their duty to him of 
looking out for, and keeping clear of, regular trains. 

3. If, as soon as he does see a pen;on on the track in such situation that he 
may not seasonably leave the track, the engineer does all in his power to 
stop the train, though unsuccessfully, he is not guilty of negligence. 

4. In this case in which a section man lying prostrate and motionless on the 
track was run over and killed by a regular train the evidence does not 
show actionable negligence on the part of the engineer. 

On motion by defendant. Sustained. 
Action on the case under Revised Statutes, chapter 89, sections 

9 and 10, brought by the plaintiff in her capacity as administratrix 
of the estate of her husband, Hollis Leighton, against the defend
ant to recover damages for causing the death of the plaintiff's 
intestate by wrongful act, neglect or default. Plea, the general 
issue. Verdict for plaintiff for $2000. The defendant filed a 
general motion for a new trial. 

The case is stated in the opinion. 
Daniel E. HU-rley, for plaintiff. 
Hale & Hamlin, for defendant. 

SITTING: EMERY, C. J., PEABODY, SPEAR, CoRNisH, KING, Brnn, JJ. 

EMERY, C. J. The defendant Wheeler was the locomotive 
engineer in charge of the locomotive drawing the regular morning 
west bound passenger train on the Washington County Railroad 
from Calais to Washington Junction on Dec. 25, 1908. A little 
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east of a highway crossing known as the Eastbrook crossing was a 
switch track, or side track, some 500 feet long with a switch at each 
end. The eastern whistling post for this Eastbrook crossing was 
1085 feet east of the east switch. In approaching this crossing 
from the east the locomotive ran over the prostrate body of a man 
lying motionless on the track at or near the east switch. This man 
proved to be the plaintiff's intestate, Mr. Leighton~ who was then a 
section man in the employ of the Washington County Railroad 
Company, and whose duty was to care for the road bed and track 
within that section. 

It is not known when, why or how Mr. Leighton came to be 
lying prostrate and motionless on the track at that time, about 
10.35 A. M., the time for the regular passenger train from the east 
to pass that point. No one saw him there until he was seen by the 
defendant engineer. Indeed, no one saw the incident of his being 
ru

0

n over except the engineer and fireman of the locomotive. Their 
account of what occurred is the only one we have, and must be 
taken as true except so far as it is contradicted or too improbable 
for belief. The engineer's account is substantially as follows:
He whistled as usual at the eastern whistling post for the Eastbrook 
crossing, the train being on time and running at its usual speed at 
that place thirty-five miles an hour. On nearing the east switch 
and when within 200 or 300 feet of it he saw for the first time a 
dark object on the track on the left hand side and near the switch. 
At the first glance he thought it was where the section men had 
been digging out ties, but at a second glance within a ''fraction of 
a second," he sounded the alarm whistle, shut off steam, applied 
the emergency brakes, and opened the sand valves, these being all 
he could do to stop the train. The fireman testified that after the 
whistling for the crossing, he was down fixing the .fires, when he 
heard the alarm whistle sounded, the emergency brakes applied, etc., 
and immediately straightened up and looking out of his window saw 
a dark object on the track about 100 yards ahead,-the train 
running at the usual speed of 35 miles an hour. 

Passing other questions, we come directly to the question of the 
defendant's negligence. There was no evidence that he failed to 
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do all things possible to stop the train after applying the emergency 
brakes, but the plaintiff contends that there was sufficient evidence 
of his negligence to warrant the verdict, in that, first, he did not 
discover the body on the track as soon as he could and should ; 
and, second, he did not as soon as he could apply the emergency 
brakes, etc., after he did discover it. 

As to the first contention, there was evidence that had the 
engineer been on the lookout for persons or bodies on the track 
ahead he could have seen the body of Mr. Leighton more than a 
thousand feet away assuming it was then there, and by then apply
ing the emergency brakes, etc., he could have stopped the train 
short of the body. This evidence raises the question whether the 
engineer was guilty of negligence in not being on the lookout for, 
and discovering, the body of Mr. Leighton that thousand feet or 
more away. 

Whatever the defendant's negligence as to others, he was not 
negligent as to Mr. Leighton unless he violated some duty owed to 
him. 23 Am. Eng. Ency. of Law, 732. Granting, as argued, 
that it is the duty of a locomotive engineer to his employers and all 
persons on the train to be on the lookout for persons and things on 
the track, it does not follow that such is his duty to the persons 
who may be on the track, that it is his duty to them to antici
pate their presence there. It does not follow, even, that he must 
stop or slow his train as soon as he does see a person on the track. 
That duty does not arise until he has reason to apprehend that such 
person will not himself seasonably leave the track. Garland v. 
Maine Central R. R. Co., 85 Maine, 519. 

Unquestionably, as the cases cited by the plaintiff hold, under 
some circumstances and conditions the engineer would be bound to 
assume the probability that persons might be on the track ahead, as 
when he approaches a highway crossing at grade, or passes through 
a village or city street. In such cases, of course, it would be his 
duty to them to keep a lookout. Under other circumstances and 
conditions he would not be bound to assume any such probability, 
as when running through a sparsely settled country distant from 
dwellings and at places where there is no crossing. In such cases it 



Me.] LEIGHTON V, WHEELER, 453 
.. 

would not be his duty to keep on the lookout for them. He could 
lawfully assume that his train, especially if a regular train, has in 
su~h places the exclusive right of way over the track and that all 
persons will keep themselves and their property off the track or out 
of the way. In Woodruff v. No. Pac. R. Co., 47 Fed. 689, it was 
alleged that the engineer could have seen the plaintiff's child on 
the track in time to stop the train, and that this failure to see the 
child was negligence. On demurrer it was held t

1
hat such failure to 

see the child was not negligence. In Sheehan v. St. P. & D. Ry. 
Co., 76 Fed. 201, there was evid.ence that the engineer could have 
seen the plaintiff caught in a cattle guard in season to have stopped 
the train before reaching him. The court, however directed a verdict 
for the defendant, a:nd speaking of the duty of the company toward 
a person on its tracks, the court said, "There is no constructive 
notice upon which to base the obligation of constant look out for his 
presence there, and no actual notice up to the moment the train men 
had discovered the fact of his peril." In Triwdell v. G. T. R. 
Co., 126 Mich. 73, 85 N. W. 850, the trial court instructed the 

jury in effect, that if the engineer could have seen the plaintiff's 
intestate on the track at a sufficient distance to have stopped the 
train and failed to do so, the jury might find that to be negligence. 
Held error, on the ground that the engineer had no reason to expect 
to see him. In C. C. C. & St. L. Ry. Co. v. Tarrt, 99 Fed. 
369, it was said, ''Even if those employed on the engine which 
killed the plaintiff's intestate, could have seen him when he was 2400 
feet from the train, their failure to discover his presence, or that of 
his son, until the train was a little more than 700 feet from them 
would give no right of action. There was no evidence offered upon 
behalf of the plaintiff below to prove that the employees on the 
train actually discovered the presence of the deceased or his son on 
or near the track until just before the accident happened." Held 
that a verdict should have been directed for the railroad company. 
In Craddock v. L. & R.R. R. Co., 116 Ky. 900, 77 S. W. 174, 
the plaintiff's intestate, a boy eleven years of age, was lying on the 
railroad track between the rails. A brakeman who was in the 
engine cab on the opposite side from the engineer testified that he 
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saw an object about 150 yards ahead which looked like a piece of 
paper but when the engine had approached within 30 feet of the 
object he discovered the deceased lying on the track between the 
rails; that the engineer immediately !lpplied the brakes but it was 
too late and the train ran over the boy. There was evidence that 
the boy could have been seen from the engine at a point some 230 
yards distant. The court, however, directed a verdict for the rail
road company, upon the ground that no duty to stop the train arose 
until the peril to the deceased was actually discovered. In Price 
v. P. W. & B. R. R. Co., 84 Md. 506, 36 Atl. 263, the plain
tiff while intoxicated was asleep or unconsciously sitting on the 
track when run over by the train. The evidence showed that the 
point where he was sitting could be seen for a distance of three or 
four miles down the track in an easterly direction, but there was no 
evidence which tended to show that a man was in fact seen on the 
track by any of the trainmen, though one of the trainmen was 
reported to have said he saw something on the railroad track, but 
could not say what it was. Judgment for the company was affirmed. 

The foregoing citations sufficiently illustrate the principle that 
where a locomotive engineer has no reason to anticipate that persons 
may be on the track in such condition that they cannot leave it 
before the train reaches them, it is not his duty to them to be on 
the watch for them, and his failure to see them and their condition 
as soon as he could had he been on the watch, is not negligence as 
to them. 

It remains to apply the principle to the circumstances and condi
tions disclosed by the evidence in this case, and to determine whether 
it was the duty of the defendant engineer to Mr. Leighton to antici
pate that he might be lying prostrate, where he was on the track, in 
a helpless condition, and hence to be on the watch for him. The 
place was distant from any crossing, n·ot a place where any person 
would have occasion to be on the track at the time for a regular 
passenger train to pass. True, Mr. Leighton was not a mere 
trespasser. He was in the employ of the company and could law
fully be on the track between trains, to make repairs, remove 
obstructions, etc. In this respect the case is different from many 
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of those above cited. It was his duty, however, to be himself on 
the watch for trains, and seasonably leave the track clear for their 
passage, and not delay them by sitting, lying or even standing on 
the track. Especially was it l_iis duty to be on the watch for regu
lar passenger trains running rapidly on schedule time. He owed 
this duty to the engineer charged with making that schedule time. 

The engiI?-eer had other duties and responsibilities. He could 
not always be on the lookout to see whether section men were lying 
helpless on the track. He had the care of his engine and train, 
was bound to keep watch of the water and steam guages, to note 
the working of the engine, to keep up its efficiency, to note whether 
all was well with the running of the train. He could lawfully 
assume that Mr. Leighton and every other section man would on 
his part do his duty, would be on the watch for trains, especially 
regular passenger trains on time, and seasonably leave the track 
clear for them. He had no reason to anticipate that Mr. Leighton 
would remain on the track or would be unable to leave it when 
the train was due. We think it clear, therefore, that he owed Mr. 
Leighton no duty to keep on the watch for him, to anticipate that 
he might be helpless on the track. It follows that the defendant's 
failure to see Mr. Leighton and his condition as soon as he could 

· had he been on the watch for him is not actionable negligence. 
As to the second contention (that the defendant did not as soon 

as he could, apply the brakes, etc., when he did discover the body) 
there was evidence that the tririn went some 300 feet west beyond 
the east switch before it came to a stand still, indicating, as claimed 
by the plaintiff, that the train moved 500 or 600 feet from the 
point where the engineer said he applied the brakes. It also 
appeared that the grade was "very slightly ascending." The train 
consisted of engine, tender, baggage car and two passenger cars. 
It had rained in the night before and the rails were wet and slippery. 
The plaintiff's argument is that the fact that the train ran 300 feet 
west beyond the east switch shows that the defendant did not apply 
the brakes, etc., as soon as he saw the object and saw that it might 
be the body of a man, taking his own story that he saw it when he 
was some 200 or 300 feet east of the switch. 
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We find no evidence, however, from railroad men, other than 
those for the defense, as to how far such a train under all the . 
proven circumstances and conditions would run after applying the. 
emergency brakes, shutting off steam and opening the sand valves 
and no expert evidence whatever that it would come to a stand still 
in less than 500 feet. Three passengers on the train (not railroad 
men) testified that in their opinion the train ran only some 200 or 
300 feet after the brakes were applied. It does not appear, how
ever, that either of them at the time noticed or had occasion to 
notice the time or distance, or was at all accustomed to judge of 
them on railroad trains. They were only giving an opinion formed 
after the event. They undoubtedly were startled, if not alarmed, 
by the alarm whistle, brakes, etc., and were more intent on learning 
the cause than in estimating the time or distance. It is also to be 
borne in mind that at the time the brakes were applied, the train, 
moving at 35 miles an hour, was covering 300 feet in six seconds. 
It should be evident we think that such testimony is not sufficient 
for a verdict against the positive testimony of the engineer and fire
man, and the great, almost overpowering probability, that the 
brakes were applied, instinctively, as soon as the danger was seen. 

The defendant stated at the coroner's inquest that he thought 
the train ran ffthe length of ten or twelve cars" after he saw the 
body and sounded the whistle. He stated at the trial, howe¥er, 
without contradiction that railroad men, in measuring distances by 
car lengths, always have in mind freight cars, and that he used the 
phrase in that sense.~ Measured by freight car lengths, the difference 
between his estimate given at the inquest and that given at the trial 
is not enough to invalidate either. The whole matter of distance 
was one of estimate. The train was moving rapidly, fifty feet per 
second, and any estimate, however careful, might be many feet out 
of the way. That of the engineer and fireman, accustomed to 
estimate distances on railroad tracks, is much the more likely to be 
correct. 

Upon the whole evidence we are satisfied the jury would not have 
been warranted in finding that the engineer negligently delayed 
endeavoring to stop the train when he saw the danger. 
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The plaintiff, however, further urges that the defendant engineer 
should have slowed his train instantly, when he saw the dark object 
on the track, that he should have assumed at once that it might be 
the body of a man, and have brought his train under control for quick 
stop. Upon this contention see Craddock v. L. & R. R.R. Co., 
cited above. The evidence, however, does not show that there was _ 
any unnecessary time between the first sight of the object and the 
application of the brakes. The second look when the brakes were 
applied was within ((the fraction of a second." The application of 
the brakes at the first sight would not have averted the catastrophe. 

The consequence of the disaster to Mr. Leighton, his widow and 
children are very distressing, but the evidence does not show that 
the defendant is legally responsible for them. The case appears to 
be one of those where the consequences, however grievous, must, so 
far as the law is concerned, remain where they fell. 

Motion sustained. 
Verdict set aside. 
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EDWIN O. TRASK vs. HALLOWELL GRANITE WORKS. 

Kennebec. Opinion March 23, 1910. 

Negligence. Wharves. Duty to Employees of Others. Injury to Employee of 
Another. Defective Appliances. Ordinary Care. Damages. 

The owner of a wharf was bound to use ordinary care to see that it was 
reasonably safe as to a: stevedore employed by another in unloading coal 
at the wharf. 

Evidence held to sustain a finding that a stevedore, injured by a hoisting 
apparatus falling upon him, was not guilty of contributory negligence. 

The term "ordinary care," as applied to one's duty to provide reasonably 
safe appliances furnished a third person for the use of his employees, is a 
relative term; diligence commensurate with the danger being required. 

Evidence held to show that the owner of a wharf was negligent toward a 
stevedore employed by another in unloading coal at the wharf in selecting 
the material used in hoisting apparatus which fell upon the employee. 

The duty of one to use ordinary care to provide reasonable safe appliances 
furnished a third pnson for the use of his employees, cannot be delegated. 

Held: That $1,750 was not excessive recovery for personal injuries involv
ing a compound ·fracture of one of the hones of the left forearm, slight 
injury to the foot, and various bruises, where the fracture united slowly, 
the rotary motion of the arm was impaired, and the injured person may 
not be able to resume his occupation as a stevedore, and incurred $132 
medical expenses. 

On report. Judgment for plaintiff. 
Action on. the case to recover damages for personal injuries 

sustained by the plaintiff and caused by the alleged negligence of 
the defendant. Plea, the general issue. At the conclusion of the 
evidence, the case was reported to the Law Court for determination 
with the stipulation ((that if a verdict for the plaintiff would be 
allowed to stnnd upon the law and the evidence, the court are to 
render judgment for the plaintiff and assess the damages with powers 
of a jury; otherwise, judgment for the defendant." 

The case is stated in the opinion. 
Heath & Andrews, and W. H. Fisher, for plaintiff. 
Orville Dewey Baker, and Anson M. Goddard, for defendant. 
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SITTING: EMERY, C. J., WHITEHOUSE, SAVAGE, SPEAR, CORNISH, 
KING, JJ. 

CoRNISH, J. This is an action of tort for personal injuries sus
tained by the plaintiff on November 15, 1905, while unloading coal 
on defendant's wharf in Hallowell. At the close of the evidence the 
case was reported to this court with the stipulation ~~that if a verdict 
for the plaintiff would be allowed to stand upon the law and the 
evidence, the court are to render judgment for the plaintiff and 
assess damages with powers of a jury ; otherwise judgment for the 
defendant." The effect of this stipulation is to make it incumbent 
upon the court to determine whether a verdict, assumed to have 
been rendered for the plaintiff, would be manifestly wrong. The 
following facts, necessary to a clear understanding of the case are 
admittedly true. 

The defendant was the owner of the wharf which was equipped 
with staging, platform and shears for the unloading of coal from 
vessels and at the time of the accident a cargo was being unloaded 
for the Street Railroad Co., on a cooperative plan by one .Jones, a 
stevedore, and his helpers, among whom was the plaintiff. The 
staging, platform and shears were permanent structures and a part 
of the wharf property. The staging was thirty feet long and built 
at a sufficient height to allow coal hoisted from the vessel to be 
wheeled and emptied into the top of the coal sheds. A suspended 
platform projected from the staging to a point above the hold of the 
vessel, to enable the unloader to catch the hoisting rope and swing 
in and empty the bucket. The hoisting apparatus was known as
shears, performing the office of a derrick but differently constructed. 
They consisted of two pieces of hard pine timber each thirty-eight 
feet long, ten feet apart at the base and fitted together at the point 
so as to form a V. The base of each timber was hinged to uprights 
on the staging, while the point of the V, which is the top of the 
shears, rested at an incline over the platform and over the hold, 
and was held in suspension, when in use, by two guys each extend
ing from a so-called dead man on the shore to an eyebolt near the 
junction of the tim hers. These bolts passed through the timbers 



460 TRASK V. GRANITE WORKS. [106 

with a plate and nut on the lower side. · Beneath the point of the 
shears was a gin block, over which ran the hoisting rope controlled 
by a stationary engine on a near-by float. The following diagram 
giving a side view, may be of assistance. 

Coal Shed. 

II 
Wharf' 

. f;fl'Jin~ 
,-,01'3t1fl'J 

.--:--'-~ r1oat 

While the plaintiff was standing on the platform, beneath the 
shears, attending to his duty as the unloader, both eyebolts broke 
simultaneously, precipitating the shears upon him and causing the 
injuries for which this suit was brought. The breaking of the eye
bolts was admittedly the proximate cause of the accident and the 
question at issue is whether such breaking was due to the negligence 
of the defendant. The jury having assumedly said yes, is it the 
duty of the court under the law and the evidence to reverse their 
finding? It is not seriously claimed by the defendant that because 
the plaintiff was at work under a contract with the Railroad Com
pany, he cannot recover in this action. The case does not show 
clearly what the arrangement was between the two companies, but 
the fair inference is that the Railroad Company was using the wharf 
under some sort of contract with the defendant and if so, the defend
ant as owner owed to the Railroad Company the duty of reasonable 
diligence in seeing to it that its wharf and fixtures were in a reason
ably safe condition, a duty which it also owed to the employees 
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of the defendant whether such employees were receiving wages or 
working under a contract. Johnson v. Spear, 76 Mich. 139, 15 
Am. St. Rep. 298; Nickerson v. Tirrell, 127 Mass. 236; Moore 
v. Stetson, 96 Maine, 197. 

In this connection it should also be said that the evidence would 
justify a finding by a jury that the plaintiff was not guilty of con
tributory negligence. 

This brings us back to the single question of the defendant's 
negligence, and whether the defendant fulfilled its duty in the 
selection of the material used in the construction of the eye bolts. 
Was the quality of the iron what it should have been? 

These shears were constructed in the spring of 1905, a few 
months before the accident occurred. The defendant's general 
superintendent Mr. Hunt, employed one Kelley, a carpenter of long 
experience, to build them, the company paying for all labor and 
materials and dictating neither as to specific materials nor cost, but 
instructing him ~~to use the best of everything." Kelley employed 
one Dick, an experienced blacksmith to do the iron work, and to 
make the bolts of the same grade as used in several other sets pre
viously constructed, that is, refined iron, but to make them one inch 
in diameter instead of seven-eighths,- because the timbers were of 
hard pine and therefore heavier than usual. These directions were 
carried out and Dick made them of ordinary refined iron that he 
had on hand. The trade knows three qualities of refined or wrought 
iron, refined, best refined and Norway, varying in tensile strength 
from 20,000 to 60,000 pounds to the square inch. The amount of 
strain to which these bolts were subjected was not definitely stated 
as it varied somewhat, and depended not only on the weight of the 
shears and of the bucket with its contents, but on the velocity with 
which the load was started and the strains caused by the catching 
of the bucket on parts of the vessel in its upward course. 

The plaintiff claims that the use of this untested refined iron under 
the circumstances was not consistent with the defendant's duty. 
The measure of the defendant's liability was ordinary care, a rela
tive term and dependent upon many considerations. 
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'' Reasonable care a~d vigilance vary according to the exigencies 
which require vigilance and attention. They relate to the work to 
be done, to the instrumentalities to be used, to the dangers that may 
result from their use, to the varying duties owed by those who 
supply or use them." Gaven v. Granite Go., 99 Maine, 278. 
The greater the danger~ the greater the vigilance required to meet 
the standard of ordinary care. Precaution must increase as the 
peril increases. Where life and limb are at stake due care requires 
that everything be done that gives reasonable promise of the preser
vation of such life or limb. Under some conditions the best 
material may be none too good, and what under less perilous 
surroundings would be deemed extraordinary diligence, may be but 
ordinary care where the dangers are imminent. Raymond v. 
Railroad Go., 100 Maine, 5:29. The rule itself is simple, its appli
cation is sometimes attended with -difficulty. Applying it here, 
however, we think the standard has not been met. The peril was 
grave and apparent. Upon the strength of these eyebolts depended 
the safety of men working on the platform beneath. Commensurate 
care and foresight were demanded of the defendant. The superin
tendent Mr. Hunt was aware of it. He was accustomed to the use 
of derricks at the quarries and he directed Kelley to ''use the best 
of everything." Had Kelley followed these instructions a jury 
might well find that due care had been observed. But he did not. 
The poorest grade was used instead of the best and the defendant 
took no pains to ascertain the fact. It apparently assumed that its 
orders would be carried out and made no further inquiries or inspec
tion. 

An examination of the broken bolts shows a clean break, without 
a flaw, but its cause is in controversy. The plaintiff claims the 
break to have been caused by crystallization, which is produced by 
use, strain and vibration, and which goes on more rapidly in 
ordinary refined iron than in best refined or Norway. The_ poorer 
the iron the more rapid the crystallization. The defendant contends 
that the break was due not to crystallization after manufacture but 
to a latent defect, known as cold shorts, produced in manufacture, 
and for such defect it ought not to be held liable. The evidence 
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would warrant a jury in adopting the pfo.intiff's theory rather than 
the defendant's and intelligent and credible witnesses testified that 
such a low grade of iron was not suitable for such work. But 
assuming the defendant's theory to be true, it also appeared that 
cold shorts were much more likely to exist in the lower grades, and 
further, that their presence could be detected by simple and practi
cable tests. No tests whatever were applied to the iron of which 
these bolts were made and witnesses on both sides agreed that these 
particular pieces were of a very poor quality, even of ordinary 
refined. Taking either theory it is difficult to escape the conclu
sion that the defendant's care was not proportionate to the risk. 
Kelley claimed to have used ordinary refined iron in many other 
shears constructed by him and without ill results, but in precisely 
how many of the same plan, was in controversy. While his claim 
if granted, would have weight on the question of due care, it would 
not be controlling. If the material was in fact unsuitable as the 
plaintiff's witnesses contended, its previous use would not make it 
suitable, and accidents may have been avoided because good fortune 
had selected better samples from the lowest grade. Carlson v. 
Phoenix Bridge Co., 132 N. Y. 273, 30 N. E. 750, is strongly 
relied on by the defendant, but the vital element present in that 
case and lacking in this,· marks the distinction, for the iron there 
purchased was the ''best refined" the best grade then in the 
market. 

The defendant also contends that its duty was fulfilled when it 
employed a competent and experienced man to do the work. But its 
responsibility could not be so easily shifted, because the duty rest
ing upon it could not be delegated to another. Kelley was the ser
vant of the defendant, employed to do this work and for that work 
the defendant itself was responsible. His work was its work. 

A clear and wide distinction separates this case from a line of 
decisions where competent machines have been bought in the market 
from reputable manufacturers. No corporation is obliged to manu
facture all the machines used by it. It may go into the open 
market and purchase from a manufacturer, and if reasonable care 
is used, negligence will not attach to the purchaser although it may 
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later develop that the maker was careless and used unsuitable 
materials or did imperfect work. Under this rule fall many of the 
cases cited by the defendant, as the defective block in Roughan v. 
Boston and Lockport Block Co., 161 Mass. 24; the dynamite caps 
in Shea v. Wellington, ] 63 Mass. 364 ; the duster machine in 
Reynolds v. Merchants Woolen Co., 168 Mass. 501. Such cases 
bear no analogy to the case at bar, nor do the other cases cited by 
the defendant, where the question involved was whether the owner 
of a building or an independent contractor was liable to injuries 
caused during the construction or repair of a building, as McCarthy 
v. Second Parish of Portland, 71 Maine, 318; Keyes v. Second 
Baptist Church, 99 Maine, 308. Kelley and Dick were not inde
pendent contractors but employees, and the accident did not occur 
while the shears were in process of construction but after their com
pletion. For the completed machine the master was responsible. 
Moynihan v. Hills Co., 146 Mass. 586. 

A careful study of all the evidence leads to the conclusion that a 
verdict for the plaintiff should not be set aside. 

The plaintiff's injuries consisted of a compound fracture of one 
of the bones of the left forearm, a slight injury to the foot and 
various bruises. The fracture was slow in uniting and was attended 
for a considerable time by a suppurating wound. The rotary 
motion has been somewhat impaired. It appeared that the plaintiff 
might not be able to follow his occupation as stevedore, but could 
do other kinds of labor. Considering the medical expenses which 
amounted to $132, and all other legal elements of damage, it is the 
opinion of the court that a verdict for $1,750 would have been 
compensatory. 

Judgment for plaintiff for $1,750. 
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In Equity. 

JAMES M. W. HALL vs. MERRILL TRUST CoMPANY et als. 

Penobscot. Opinion March 26, 1910. 

Corporations. Stockholders' 1'rust Agreements. Validity. Waiver. Revocability. • 
Good Faith. 

Two sets of stockholders transferreci. their shares to a trust company to 
prevent a third set from acquiring control, under an agreement that new 
certificates should be issued to the trustee, that the stock should be voted 
as three specified stockholders or a majority should direct, that the divi
dends should be sent to the owners, and that the trustees should f:1ell the 
shares for such price and at such time as the named stockholders, or a 
majority of them, might direct, provided that sufficient shares be sold to 
constitute a majority of the outstanding stock. 

Held: 1. That the agreement was valid, creating a power of sale with inci
dental provision for voting, and not a voting trust with incidental power 
of sale, and that it authorized a sale of stock at public auction. 

2. That one of the specified stockholders waived the right to be consulted 
as to the ad visibility of selling the stock, by repudiating the agreement. 

3. That the agreement was more than a mere power of attorney, and not 
revocable at the pleasure of the parties. 

4. That the evidence showed that the power of sale was exercised in goo~ 
faith. 

In equity. On report. Bill dismissed. 

Bill in equity to enjoin the sale of 1282 shares of the capital 
stock of the Machias Lumber Company and held by the Merrill 
Trust Company in trust, and to determine the rights of the parties 
under a certain trust agreement. A preliminary injunction was 
issued. A motion to dissolve this injunction was filed by the defend
ants and at the hearing thereon, it was ordered that the preliminary 
injunction be dissolved unless the plaintiff, James M. W. Hall, file 
a stipulation agreeing that the cause should be prosecuted to final 
decree, etc., which said stipulation was duly signed and filed by the 
plaintiff. 

VOL. CVI 30 
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Heard on bill, answers, replication, motion to dissolve the pre
liminary injunction, the order of court thereon, including stipula
tion by James M. W. Hall, and evidence. At the conclusion of 
the evidence the cause was ''reported to the Law Court to be heard 
upon the said pleadings, motion, stipulation, and so much of the 
foregoing evidence as is legally admissible; the Law Court to 
determine the law and fact and enter decree accordingly." 

The case is stated in the opinion. 
Symonds, Snow, Cook & Hutchinson, Tyler & Young, H. E. 

Bolles, and R. Frothingham, fo1· plaintiff. 
Heath, & Andrews, for defendants. 

SITTING : EMERY' C. J.' PEABODY' SPEAR, CORNISH' KING, 
Brnn, JJ. 

CoRNISH, J. The Machias Lumber Company is a corporation 
existing under the laws of the State of Maine, engaged in the man
ufacture and sale of lumber, and owning and operating valuable 
timber lands on the Machias River and mills at Machias, with an 
issued capital stock of 2552 shares. The plaintiff is the largest 
individual stockholder, and since its organization has been the presi
dent of the corporation which is admittedly a prosperous concern. 

In January, 1905, the ownership was divided, broadly speaking, 
into three parts ; the Hall interest, held by the plaintiff and his 
family, and business associates, representing 390 shares ; the Ames 
interest held by the estate of John K. Ames, members of the 
Ames family and their friends, representing 892 shares ; and the 
Oak and Simpson interest representing 787 shares. Other shares, 
amounting to 483 in number, may be termed miscellaneous, with_ a 
somewhat scattered ownership among outside parties, although some 
of these were also held by the Hall and Ames interests. The Oak 
and Simpson holding was in fact controlled by the American Realty 
Company, which is allied with the International Paper Company 
and which was, to quote the language of the plaintiff's brief, "a 
rival for the ownership and control of the timber lands operated by 
the Machias Lumber Company and which was seeking to acquire 
such lands through further purchases of stock of the Machias 



Me.] HALL V. TRUST COMPANY. 467 

Lumber Co." ''In order to prevent Oak and Simpson" quoting 
further from the same source, ''from acquiring the shares held by 
Hall and his associates, and thereby obtaining control of the 
corporation, or from acquiring the shares held by Ames and his 
associates thereby obtaining control ~f the corporation," an agree
ment was entered into between the several holders of the Hall and 
Ames interests, being nine in number and owning 1282 shares, a 
majority of the entire stock issued, whereby their several shares were 
transferred to the Merrill Trust Company to be held by it as 
trustee, under the terms of the following letter which was sent to it 
by each of these nine stockholders : 

''To the Merrill Trust Company of Bangor Maine. 
The certificates for two hundred and fifty-four (254) shares of 

the capital stock of the Machias Lumber Company issued to James 
M. W. Hall and duly assigned by me, and sent to you, you are to 
deal with as follows : 

Said shares are to be transferred to you as Trustee and you are 
to take out a certificate to you as Trustee for the same. While it 
stands in your name as Trustee you are to vote said shares or cause 
them to be voted at all meetings of the stockholders of said Com
pany upon all questions, and especially upon all-questions of a lease 
or sale of the Company's property and franchise, as J as. M. W. 
Hall of Cambridge, Mass., Alfred K. Ames of Machias, Me., and 
Wilson D. Wing, of Bangor, Me., or a majority of them direct. 

In case of death or permanent disability of either Wilson D. 
Wing, Jas. M. W. Hall or Alfred K. Ames, herein mentioned, 
during the continuance of this agreement the authority vested in 
them in connection with and as mentioned in this trust shall con
tinue up to the time of the expiration of this agreement by the 
following named successors: David L. Wing of New York City, 
in place of Wilson D. Wing; Frank S. Ames of Machias, Me., 
in place of Alfred K. Ames; James R. Hall of Cambridge, Mass., 
in place of James M. W. Hall. 

While you hold such stock you are to pay to me all dividends 
which you may receive on said stock by forthwith sending to me a 
check to my order for the same. 
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You may thus hold said stock as Trustee until the expiration of 
December thirty-first, nineteen hundred and six, at which time if 
you shall not have sold the same as herein provided you are to 
re-transfer said shares to me. 

You may sell and transfer said shares for such price and at such 
time as said Hall, Ames and Wing, or a majority of them may 
direct, provided, however, you shall sell at the same time sufficient 
shares of the capital stock of said Company as, reckoning my said 
shares in, shall be at least a majority of the shares of the capital 
stock of said Company then outstanding. You. are thus to deal 
with said shares without any risk or liability on your part, except
ing that you are to be responsible for the safe keeping of the same. 
This shall bind me, my heirs, executors and administrators and 
inure to my and their benefit whenever the context so requires or 
admits." 

This agreement was renewed at its expiration and continued in 
force two years longer or until Decem her 31, 1908. 

No change was made in the personnel of the management, the 
plaintiff continuing as president and general manager, and his son, 
James R. Hall as treasurer; nor was there any change in the 
business policy of the company. In fact the corporate affairs were 
controlled by the same persons and in the same manner after this 
agreement was made as before. 

In April 1908, the Oak and Simpson interest, being unable to 
obtain control of a majority of the stock, concluded to sell its own 
shares. Various interviews and negotiations were had between Oak 
and Simpson on the one side and the plaintiff on the other, the 
latter ostensibly representing Ames and Wilson as well as himself, 
and holding himself out to his associates, who reposed the utmost 
confidence in him, as desirous of purchasing this outstanding inter
est for the joint benefit of the three. At the final interview, how
ever, held in Bangor on April 17, 1908, the plaintiff declined 
to accede to the exact terms required by Oak and Simpson and 
the trade fell through. Within fifteen minutes after the plaintiff 
declined to purchase, Mr. Oak took the matter up by telephone 
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with James R. Hall, the plaintiff's son in Cambridge, Massachusetts, 
in accordance with a previous request from the son that this should 
be done in case the proposed trade with the father was not con
summated. The son was informed of the terms designated by Oak 
and Simpson, and before two hours had elapsed he had bought this 
outstanding interest, at the precise figure which had been declined 
by the father. 

The plaintiff studiously delayed giving Ames and Wilson any 
information in regard to the transaction, professing utter ignorance 
of the situation, and as late as April 23, wrote Mr. Ames that he 
had not learned the details but would know who the purchasers were 
as soon as the stock certificates came in for transfer. A careful 
reading of the evidence and especially of the correspondence, leads 
to no other conclusion than that the plaintiff intended to have his 
own negotiations with Oak and Simpson fail, and the stock bought 
in by his son, so that it might be wholly controlled by his own 
friends, making the Hall interest a practical majority provided that 
portion covered by the trust agreement could be withdrawn. The 
plaintiff's contention that he was acting in good faith and that the 
sale to hi~ son and his associates came as a surprise, overtaxes the 
credulity of the court. 

The 787 shares belonging to Oak and Simpson were duly trans
ferred to the purchasers, and then, the trust agreement having 
outlived its usefulness so far as the plaintiff was concerned, although 
only two days before the Oak and Simpson stock was purchased, he 
had suggested to Ames that it be continued for a further term of five 
years, he repudiated it in a letter to the Merrill Trust Company, 
dated May 9, 1908, in the following language: 

''Referring to instrument under which your Trust Company pur
ports to have received and to hold certain capital stock of the 
Machias Lumber Company, I beg to give you notice that I have 
been advised that the instrument in question is illegal and that your 
Trust Company has no authority granted it thereby and will make 
itself responsible for any damage which may accrue by reason of 
any attempted actions thereu_nder. 
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I give you this notice in order that you may act at your peril and 
with full knowledge of my position concerning the instrument in 
question. 

Without waiving the foregoing notice, I further so far as I legally 
can, revoke any authority I may have granted by d.epositing with 
you three hundred and sixty-one (361) shares of the stock of the 
Machias Lumber Company." 

Disregarding this repudiation or revocation on the part of Hall, 
except in so far as it operated as a waiver of any right of consulta
tion as a member of the committee of three, Messrs. Ames and 
Wilson as a majority of that committee on November 2, 1908, 
directed the trustee to sell the 1282 shares held in trust, at public 
auction on November 25, 1908, after due notice thereof by publica
tion -and by sending a copy of such notice to all the equitable owners 
of the stock including the plaintiff. Thereupon the plaintiff brought 
this bill in equity to enjoin said sale and to determine the rights of 
the parties under the trust agreement. On November 23, 1908, a 
preliminary injunction was granted on bond. A motion to dissolve 
this injunction was filed by the defendants on December 15, 1908, 
and at a hearing on December 23, 1908, it was ordered that the 
preliminary injunction be dissolved unless the plaintiff on or before 
December 28, 1908, file a stipulation agreeing that the cause 
should be prosecuted to final decree, that in the meantime the 
Merrill Trust Company should not vote the stock held in trust, that 
no new stock should be issued and "that if the bill is dismissed on 
final decree, said shares may be sold under the trust agreement, 
provided there shall be sold at the same time sufficient shares as, 
reckoning in said three hundred and sixty-one shares, shall be at 
least a majority of the shares of the capital stock of_ the Machias 
Lumber Company then outstanding." This stipulation was duly 
signed and filed by the plaintiff. Under this stipulation, and on 
report of the evidence the cause is before this court. The decision 
involves a construction of the so-called trust agreement and its 
revocability. 

The plaintiff's chief contention is th.at the agreement constituted 
a voting trust, irrevocable by its terms before December 31, 1908, 
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and as such was illegal and void as contrary to public policy. 
Assuming the premise, the learned counsel elaborately discusses all 
the decided cases involving the validity or invalidity of voting trusts, 
and places the one under consideration in the category of the illegal 
and void. 

The assumption, however, is unwarranted. The appellation is a 
misnomer. The instrument was not designed for the purpose of 
creating a voting trust and does not purport to be such. The 
plaintiff would construe it as a voting trust with an incidental pro
vision in regard to the sale of the stock, while in fact it is just the 
reverse and should be construed as creating a power of sale with an 
incidental provision in regard to voting. It is an agreement to 
guard against the sale of either the Hall or the Ames interest to an 
adverse third party, namely, the Oak and Simpson interest, and to 
provide for the sale of the entire stock held in trust, if deemed 
advisable, to which the right of voting, while so held by the trustee, 
was merely an unimportant incident. Upon this theory and this 
alone the bill in equity is framed. It neither expressly nor by 
implication labels the agreement as a voting trust nor assails it on 
that ground. The attack in the bill is based on grounds utterly 
inconsistent with the attack in the argument. The purposes are 
stated in these words: 

"That said agreements were entered into under a peculiar existing· 
state of facts, and for the purpose of protecting the interests of all 
the stockholders of the Machias Lumber Company from an adverse 
interest which was then seeking to acquire control. . That 
the principal purpose of said instruments of trust was to provide a 
means, if the occasion should arise, by which the properties and 
franchises of the Machias Lumber Company could be sold as an 
entirety for the benefit of all of its stockholders, majority and 
minority alike." 

The grounds of complaint as stated in the bill are three : 
1. ''That said agreements contemplated only a sale by private 

treaty and did not contemplate a sale by public auction." 
2. "That a majority of the committee has not directed said sale 

in the manner contemplated by the trust agreements." 
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3. ''That all real reason for the existence of said agreements 
has ceased to exist, and no necessity or reason for a sale exists at 
the present time." 

"That at the present time the plaintiff and those associated with him 
hold and claim to control the majority of the capital stock 
and that a sale as advertised, if consummated, will deprive him and 
those associated with him, of such control." In other words, the 
material allegations in the plaintiff's bill, which are presumed to 
recite his claims for equitable relief are ; the making of the trust 
agreement for a legal purpose and for the protection of all the 
stockholders of the company, including those outside as well as 
those inside the trust, and the illegality of the proposed sale by 
the trustee for two reasons, first, because it was to be at auction when 
the agreement contemplated a private sale, and second, because the 
plaintiff as one of the committee of three was not consulted by his 
associates prior to their directing the trustee to make the sale, with 
the further claim that the plaintiff having acquired control of the 
adverse interest, the trust agreement had come to an end. These 
are the substance of the grievances set forth in the bill and they ma.y 
well be regarded as all that then existed in the mind of the plaintiff. 
The idea of a voting trust is not even hinted at, much less alleged. 
The evidence was also developed along the same lines. There was 
no complaint of any wrong past or present, to stockholders assenting 
or non-assenting by the exercise of the voting power. The same 
officers had been continued in control, the same business policy had 
been pursued. In fact the voting power had apparently ceased to 
be of any moment as the elections for the year were over, and the 
contemplated sale of stock required no exercise of that power what
ever. It was to be made under the terms of the agreement when 
directed by a majority of the committee. So that the wrong com
plained of did not involve a stock vote or the voting power in the 
slightest degree. It is apparent that the learned counsel for the 
plaintiff, in drafting the bill and developing the evidence, kept in 
mind the true issue, whether the requirements of the trust agree
ment had been complied with in the proposed sale. It is also 
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apparent that the idea of a voting trust was conceived much later 
for the purpose of injecting into the agreement a taint that might 
possibly vitiate it ab initio. 

The inconsistency of the two positions taken by the plaintiff is 
well illustrated in that part of the plaintiff's argument which claims 
that the alleged voting trust was '' a scheme for the benefit of the 
participating stockholders and in fraud of the minority," while the 
bill avers that it was entered into "for the purpose of protecting.the 
interests of all the stockholders of the Machias Lumber Company." 

In short, the plaintiff's rights in the bill and on the facts, are 
based upon the validity of the agreement and non-compliance with 
its conditions, while the argument would treat it as invalid from the 
beginning. 

The court adopts the plaintiff's first conception of his own case 
and regards the agreement as not constituting a voting trust. It is 
therefore relieved from considering the question of the legality of 
such a trust, a question most interesting in itself but quite outside 
the case at bar and therefore purely academic. Let us discuss the 
plaintiff's rights under the agreement as it is. 

It is not contended that the transfer of shares of stock to a trustee 
to sell the same in compliance with the specifications of the trust 
agreement is invalid. Such an agreement violates no principle of 
law and no rule of public policy. It is in effect giving the trustee 
a power of attorney to sell on certain conditions. This instrument 
therefore in itself is valid. In what respect have its conditions been 
violated? The plaintiff's contention that this agreement contem
plated only a private sale is untenable. Such is not its .fair and 
reasonable interpretation. True it is silent on the question whether 
the sale shall be private or public. The direction is to "sell and 
transfer said shares for such price and at such time as said Hall, 
Ames and Wing or a majority of them may direct." It is for the 
committee or a majority of them to dictate the price and time of 
sale and inferentially at least the mode. Either a private or an 
auction sale might be within the power of that committee, but if the 
committee were to be limited to one method, that at auction would 
certainly be fairer to all concerned, especially where, as here, 
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notice was given to the public through newspaper advertisements 
and personally to each equitable owner. The letter of the agree
ment was not violated and its spirit was carefully observed. 

The plaintiff's second contention is that the proposed sale was 
invalid because he was not consulted by his associates prior to the 
order of sale. This contention is also untenable. Whatever may 
have been the plaintiff's rights in this respP.ct under the agreement, 
he had expressly waived them in his letter of May 8, 1908, to the 
Trust Company in which he ignored the contract and revoked any 
authority he had given thereunder. It would have been a useless 
proceeding for Ames and Wilson to have attempted to confer with 
him in regard to carrying out the terms of an agreement which he 
had repudiated in toto. The law does not require such idle and 
useless ceremony. The plaintiff cannot complain because he was 
taken at his word. Milliken v. Skillings, 89 Maine, 180; Bowden 
v. Dugan, 91 Maine, 141; Pitcher v. Webber, 103 Maine, 101. 

Nor is there any virtue in the allegation that the plaintiff and his 
associates hold and claim to control a majority of the outstanding 
capital stock and to allow the sale to proceed might throw the 
majority into the hands of the defendants. If the plaintiff and his 
associates hold such a majority it can only be through the purchase 
of the Oak and Simpson interest, which was acquired under such 
circumstances as disclosed bad faith on the part of thi'3 plaintiff as 
we have already said, and if the sale of the trust stock is to be 
at public auction the plaintiff has the same right to bid for its 
purchase as have the defendants. 

A single point remains, that of revocation. The plaintiff 
admitting for the sake of argument, that the agreement was not 
per se invalid, vigorously contends that it is at least revocable and 
has been revoked by him. 

Had the plaintiff ·alone given the trustee the naked power to sell 
, his shares under certain conditions and no other parties were 

involved, that power, if not coupled with any interest, might be 
revoked. But that is not this case. Here in order to effect a 
common purpose, an agreement was entered into between the nine 
stockholders each agreeing to transfer his stock to be held by the 
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trustee for that common purpose, in consideration that the others 
would transfer theirs. A mutual contract was thereby entered 
into, the consideration of which was valid and sufficient. Clark v. 
Sigourney, 17 Conn. 511; Greene v. Nash, 85 Maine, 148; 
Bigelow v. Bigelow, 95 Maine, 17. The written instrument was 
something more than a mere power of attorney. A valid trust was 
created giving certain powers and duties to the trustee. There was 
in effect a joint trusteeship, the Trust Company holdin.g the legal 
title but the powers were to be exercised as Hall, Ames and Wilson 
or a majority of them should direct, so that these three were really 
the active trustees and the plaintiff in his bill, recognizing this, 
speaks of Ames and Wing as his co-trustees. 

The agreement was not only to put the shares in trust but to keep 
them there until December 31, 1908, unless previously sold as therein 
specified. To permit any party to that agreement to withdraw 
from it at his pleasure would be to sanction the breaking of a con
tract, and to that a court of equity should not readily lend its aid. 

Finally, the good faith of the defendants is attacked, but on this 
it is only necessary to say that the whole course of dealing on their 
part was open and honest from beginning to end, and in ordering 
the sale of the stock to be made before the expiration of the trust 
agreement they adopted the only course open to them to protect 
their own interests in a legal way and in a way which the plaintiff 
himself had previously approved of and solemnly agreed to. 

Our conclusion therefore is that the instruments of trust referred 
to in the bill, were valid, unrevoked and binding upon all the 
parties thereto, that the bill must be dismissed with a single bill of 
costs for defendants, but under the stipulation the decree below 
must be so framed as to direct the trustee to sell all the stock now 
in its hands, at public auction, after due notice to all the equitable 
owners, with the same effect as if made before December 31, 1908. 

Decree in accordance with this opinion. 
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GEORGE L. DENNETT vs. AcME MANUFACTURING CoMPANY et als. 

Penobscot. Opinion March 26, 1910. 

Mandamus. When Same .Lies. Corporations. Stock Certificate,q. Duty of Ojjlcers 
to Issue. Revised Statutes, chapter 47, sections 34, 35. 

Mandamus lies, in the discretion of the court, to compel performance of a 
ministerial dnty clearly imposed by law in behalf of one whose right to its 
performance is legally established and unquestioned, where there is no 
other adequate remedy. 

The duty imposed by Revised Statutes, chapter 47, sf>ction 34, upon corpo
rate officers to issue stock certificates to persons entitled to them, unless 
such officers are without knowledge of the apparent title of the person to 
whom they are issued, is a ministerial duty, enforceable by mandamus. 

That a petitioner was a bona fide purchaser for value of stock in the defend
ant corporation, represented by a certificate previously issued to his vendor, 
and by her duly assigned and delivered to him, and that he offered to 
surrender the certificate on receipt of a new one, which he reque~ted, and 
which the defendant officers refused to issue, shows the petitioner's right 
to a certificate, under Rf>vised Statutes, chapter 47, section 34, requiring 
corporate officers to issue certificates to persons entitled to them, unless 
without knowledge of the apparent title of the person to whom they are 
issued. 

A remedy sufficient to bar mandamus should be commensurate with the 
petitioner's necessities and rights under all the particular circumstances. 

The remedy of a stockholder of a domestic corporation, whose right, under 
Revised Statutes, chapter 47,.section 34, to the issuance of a stock certifi
cate, and to a record of the transfer, has been denied, by an action against 
the corporation for the value of his shares, or by suit in equity for specific 
performance, is not sufficiently adequate to bar his right to relief by man
damus. 

On exceptions by defendants. Overruled. 
Petition for a writ of mandamus to compel the Acme Manufact

uring Company, a private corporation, and its president and 
treasurer in their official capacities, to issue to the petitioner a 
certificate for ten shares of the capital stock of the corporation, and 
to record the transfer of the same upon the books of the company. 

The bill of exceptions further states the case as follows : "The 
respondents filed a demurrer to the original petition asking that it 
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be dismissed for the reason that the facts stated did not entitle the 
petitioner to the relief demanded. Thereupon the presiding .Justice 
overruled the demurrer and ordered the alternative writ to issue. 
Upon the return day of the alternative writ the Acme Manufactur
ing Company and Frank H. Drummond, its Treasurer, two of the 
defendants named therein, made return or answer that neither the 
facts set forth in the original petition, nor the facts set forth in the 
alternative writ justified the court in interfering with the control 
and management of the company, and insisted that no such case 
was made in and upon the petition, or in and by the alternative 
writ, that required the defendants to make further return or answer 
to the s_ame. Thereupon the presiding Justice ordered the peremp
tory writ to issue as prayed for. To all of which ordei:4s and rulings 
of the presiding Justice the two defendants, the Acme Manufactur
ing Co. and ];rank H. Drummond seasonably excepted." 

The case appears in the opinion. 
Charles Hamlin, and Hugo Clark, for plaintiff. 
E. C. Ryder, and B. L. Fletcher, for defendants. 

SITTING: EMERY, C. J., PEABODY, SPEAR, CoRNISH, KING, Brnn, JJ. 

KING, J. Petition for a writ of mandamus to compel the Acme 
Manufacturing Company, a private corporation, and its president 
and treasurer in their official capacities, to isaue to the petitioner a 
certificate for ten shares of the capital stock of the corporation, 
and to record the transfer of the same upon the books of the 
company. 

The petition sets forth, that on the 13th day of August, 1909, 
the Acme Manufacturing Company was a corporation legally 
established and existing under the general corporation laws of the 
State of Maine; that the respondents, Drummond and Fogler, 
were then respectively the duly elected, qualified, and acting treasurer 
and president of the said corporation ; that on said 13th day of 
August, the petitioner purchased for a valuable consideration ten 
shares of the capital stock of the corporation, represented by a 
certificate thereof previously issued to his vendor, and by her duly 
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and regularly delivered, transferred and assigned to him; that by 
virtue of his ownership of said stock he was entitled to have a new 
certificate of said shares issued to him under the provisions of 
sec. 34, c. 47, R. S., and a record of transfer thereof made upon 
the books of the corporation ; that he made application to the 
respondents to issue to him such certificate which they refused to do ; 
and that he has not a plain, specific, speedy, or adequate remedy at 
law in the premises. 

A demurrer to the petition, on the ground that the petitioner 
was not entitled to a writ of mandamus upon the facts stated, was 
overruled and the alternative writ issued. To that writ, in which 
the same facts were set forth as in the petition, the respondent, 
Fogler, as Ute president of said corporation, made answer that he 
had been and still was willing and ready to do his part to issue the 
new certificate as requested. The other two respondents~ the cor
poration and its treasurer, Drummond, made answer to the alterna
tive writ that neither the facts set forth in the original petition nor 
in the alternative writ are sufficient to justify the issuing of a writ 
of mandamus. The peremptory writ, however, was ordered to 
issue, and the case is before this court on exceptions to the orders 
an~ rulings of the Justice in the premises. 

It is elementary law that mandamus is an extraordinary remedy, 
not generally grantable of right, but in the discretion of the court, 
and is only to be used in those cases where, except for its assistance, 
a ministerial duty plainly enjoined by law must necessarily fail to 
be enforced, thereby producing irremediable injury from a failure 
of justice. 

From the authorities the general rule is deducible, we think, that 
mandamus will not be used except to compel the performance of 
some duty clearly imposed by law and in respect to the performance 
of which no discretion may be exercised, and in behalf of one whose 
right to its performance is legally established and unquestioned, and 
where there is no other sufficient and adequate remedy. Baker v. 
Johnson, 41 Maine, 15; Townes v. Nichols, 73 Maine, 515; 
Bassett v. Atwater, 65 Conn. 353; Murray v. Stevens, 110 Mass. 
95; Stackpole v. Seymour, 127 Mass. 104; Galb1·aith v. Building 
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Association, 43 N. J. L. 389; Birmingham Fire Ins. Co. v. 
Commonwealth, 92 Pa. St. 72. Am. & Eng. Ency. of Law, 
Vol. 19, 2d. Ed. "Mandamus;" Spelling on Extraordinary Relief, 
secs. 1369-1376. 

1. Was there a duty imposed by law upon the respondents to 
issue to the petitioner the new certificate of stock applied for? We 
think there was. Among the provisions of chap. 4 7, R. S., are 
the following : 

''Sec. 34. When the capital of a corporation is divided into 
shares, and certificates thereof are issued, they may be transferred 
by indorsement and delivery. The delivery of a certificate of stock 
of a corporation to a bona fide purchaser or pledgee for value, 
together with a written transfer of the same or a written power of 
attorney to sell, assign and transfer the same, signed by the owner 
of the certificate, shall be a sufficient delivery to transfer the title 
against all parties. Certificates of shares with the seal of the cor
poration affixed, shall be issued to those entitled to them by transfer 
or otherwise, signed by the president or vice-president, and by the 
cashier, clerk or treasurer. Neither shall sign blanks and leave 
them for use by the other, nor sign them without knowledge of the 
apparent title of the person to whom they are issued. In case of 
the absence or disability of either of said officers, the signature of a 
majority of the directors in his stead is sufficient. 

"Sec. 35~ No transfer shall affect the right of the corporation to 
pay any dividend due upon the stock, or to treat the holder of 
record as the holder in fact, until such transfer is recorded upon 
the books of the corporation or a new certificate is issued to the 
person to whom it has been so transferred." 

By these express provisions of the statute the duty to issue new 
certificates of shares to those entitled to them by transfer or other
wise is plainly enjoined upon the respondents. 

The importance and necessity of the prompt issuance of new cer
tificates of shares to the vendees of old ones is made manifest by the 
provisions of sec. 35 above quoted. Without such new certificate, 
or recorded transfer, the owner of shares has no legal right to 
demand from the corporation any dividends declared upon his 
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shares, or to be recognized by the corporation as a holder of its 
stock with the rights and privileges incident thereto. In view of 
these statutory provisions and requirement~ it cannot be doubted 
that it was the plain, legal duty of the respondents to issue a new 
certificate of shares to the petitioner, if he was entitled to the same. 
That he was so entitled is unquestion~ed. The facts stated show that 
he was a bona fide purchaser of the shares for value, and that the 
old certificate thereof had been assigned and delivered to him by 
his vendor, thereby giving him ~~the title against all parties." 

2. But it is contended that the provisions of the statute, forbid
ding the designated officers to sign certificates ~~without knowledge 
of the apparent title of the person to whom they are issued," shows 
that the performance of this statutory duty depends upon an exer
cise of judgment and discretion on the part of the officers, and is 
therefore not such a ministerial duty as mandamus will enforce. 
True it is, that the respondents were not required or permitted to 
issue the new certificate to the petitioner ~~without knowledge" of 
his apparent title thereto. 

But if they did not have knowledge of his title they could and 
should have so returned to the alternative writ, thereby giving the 
petitioner the right to contest the truth of such return. If, on the 
other hand, they did in fact have knowledge that he was entitled to 
the new certificate, then it is clear that they ought to have issued it 
to him. We think it sufficiently ~ppears that the respondents did 
have knowledge of the petitioner's title to the new certificate, for it 
is stated that he was a bona fide purchaser for value of the shares, 
arid that the old certificate had been assigned and delivered to him, 
and, moreover, that when he applied to the respondents for the new 
certificate he offered to surrender up the old one. · In view of those 
statements contained in the petition, and in the alternative writ, 
and the fact that no return thereto was made other than that the 
facts stated were insufficient in law to justify mandamus, we think 
the respondents should not now be permitted to claim, as an excuse 
for not issuing the new certificate, that they were "without knowl
edge" of the petitioner's right and title thereto. 
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3. It is finally contended in behalf of the respondents that the 
weight of authority is against the granting of mandamus to compel 
a private corporation or its officers to issue certificates of shares in 
its capital stock, or to record the transfer of the same on its books. 

It will be found, we think, that in a majority of the cases where 
this question has arisen mandamus has been denied. But in many 
of those cases it was not made clearly to appear that there was a 
duty plainly imposed by law upon the respondents to issue new cer
tificates, or that the petitioner's right to the new certificate claimed 
was clearly established and unquestioned. We concede, however, 
that many of the cases in other jurisdictions, in which apparently 
the real question decided has been whether mandamus should issue 
to compel a private corporation to issue certificates of stock to per
sons entitled thereto, hold that it should not. The reason given in 
those cases is that an action at law to recover damages for the refusal 
of a new certificate, or proceedings in equity to compel its issue 
and record transfer, would afford the petitioner other adequate 
reme4y. 

Our court, however, is not committed to that doctrine. See 
Townes v. Nichols, 73 Maine, page 517. It is now called upon 
for the first time to decide whether one, who is admittedly entitled 
to a certificate of shares in the capital stock of a private corporation, 
organized and existing under the statutes of this State, has an 
adequate remedy at law or in equity for its refusal. Speaking of 
an adequate remedy sufficient to constitute a bar to relief by 
mandamus, Mr. Spelling in his work on Extraordinary Relief, 
sec. 1375, says: 

"It must be such a remedy as is calculated to afford relief upon 
the very subject of the controversy. For if it is not adequate to 
afford the party aggrieved the particular right which the law accords 
him, mandamus will lie, notwithstanding the existence of such other 
remedy." Continuing the same author says: "The controlling 
question is not, 'Has the party a remedy at law?' but 'Is that 
remedy fully commensurate with the necessities and rights of the 
party under all the circumstances of the particular case.'" 

VOL. CVI 31 
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• 
The idea of the cases, denying mandamus on the ground that an 

action at law is open to the petitioner, is that in such action he could 
recover as damages the market value of the stock, and would thereby 
be fully indemnified. But it must be conceded, we think, that in 
very many cases that idea could not be realized in practice. Busi
ness of all classes and kinds is now carried on under corporate 
organization. The capital stock of some of these corporations has 
some known market value, but that of the greater number of them, 
perhaps, has none. Nevertheless, the shares in the latter have a 
substantial value to the owners thereof. That value may result 
from business immediately profitable, from special opportunities and 
circumstances insuring future profits, or from the good-will of a 
well established business. It does not, therefore, seem reasonable 
that the owner of such shares is afforded adequate relief, for a denial 
of his rights as a stockholder, by an action at law, to be prosecuted 
at his own expense and trouble, and for the uncertain recovery of 
some trifling sum as damages in lieu of the rights and benefits he 
would have enjoyed if the transfer to which he was entitled had 
been made to him. We quote with approval the language of Prof. 
Thompson's Commentaries on the Law of Corporations, (sec. 2445) 
where, speaking of the cases holding that an action at law is a:n 
adequate remedy, it is said: ff It may be observed that the remedy 
by an action for the conversion is, in many cases, clearly inade
quate, and the rule of these cases is hence unsound on principle. 
A large shareholder in a corporation may, by the purchase of a few 
additional shares, acquire a controlling vote therein. This vote 
may be to him of many times more value than the value of the 
shares which, if properly transferred to him, would enable him to 
exercise it. But the officers of the corporation may remain in 
power and possession of its assets, repudiate his rights and tortiously 
perpetuate their official existence, and his only legal remedy for this 
great wrong is to have the assets of the corporation mulcted, and 
other innocent shareholders perhaps damaged, to the extent of the 
market value of his shares thus converted." 

The same reasons and objections, we think, may be urged against 
the suggestion that the petitioner has an adequate remedy in equity. 
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Before that remedy could be prosecuted to a final decree important 
opportunities to enhance the value of the business of the corpora
tion may have passed, and maladministration have wasted and 
dissipated its assets. Such a remedy is not commensurate with the 
petitioner's rights. He is entitled to the privileges of a stockholder 
at once, that he may immediately share in the assets of the corpora
tion and have a part in its affairs. A remedy that can at most 
afford him his rights as a stockholder only at some future time, is 
not an adequate remedy. 

Notwithstanding the fact that the weight of authority in other 
jurisdictions appears to be otherwise, we are unable to assent to the 
doctrine that a bona fide share owner in a private corporation, 
existing under our statutes, who is wrongfully denied his statutory 
right to have a certificate of his shares issued to him by the corpora
tion, and a record transfer thereof made on its books, is afforded 
an adequate remedy- a remedy commensurate with his special and 
peculiar rights and necessities under all the circumstances, by an 
action at law against the corporation for the value of his shares, or · 
by equitable proceedings for a specific performance. And we are 
of opinion that such remedies should not constitute a bar to relief 
by mandamus to compel such issue and transfer where the petitioner's 
right is unquestioned, and where neither the corporation nor its 
officers have, or pretend to have, any reason or excuse for their 
refusal. 

We readily perceive that great injury would often result to a 
petitioner from a refusal of mandamus in such case as the one at 
bar, while, on the other hand, we fail to perceive how injustice 
could be done to any one from gra.uting it in such case, since no 
reason is given or suggested why the shares should not be transferred 
as requested. 

The conclusion here reached is by no means unsupported by 
judicial authority. In Cook on Corporations (5th Hd.), sec. 390, the 
author says: wrhere is a strong line of decisions, however, which 
holds that a mandamus does lie to compel a corporation to allow a 
registry of a transfer of stock, particularly where the corporation 
has no good and sufficient reason for refusing the registry." 
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Included in a long list of cases, cited by the author in support of 
the text quoted, are the following : 

People v. Goss, etc., Co. 99 Ill. 355; State v. Bank, 89 Ind. 
302; Turnpike Co. v. Bulla, 45 Ind. 1; Norris v. Irish Land 
Co., 8 El. & Bl. 512; Regina v. Carnatic Ry., L. R. 8 Q. B. 
299; Slemmons v. Thompson, 23 Oreg. 215; Hair v. Burnell, 
106 Fed. R. 280. See also In re Klaus, 76 Wis. 401, 29 N. W. 
582; State ex rel v. Consumers Brewing Co., 115 La. 728, 40 
So. 45; Scherk v. Montgomery, 81 Miss. 426, 33 So. 507. 

In the case at bar the petitioner's right to the new certificate of 
shares was clearly established and unquestioned. Under the express 
statutes of this State it was the plain duty of the respondents to issue 
such certificate to him. They offer no reason or suggestion as an 
excuse for their refusal. In the opinion of the court mandamus is a 
permisi;;ible and necessary remedy for the petitioner under the cir
cumstances of this case. 

The entry will therefore be, 
Exceptions overruled. 
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JAMES R. CoREY AND JARVIS W. FERRIS, In Equity, 

vs. 

485 

INDEPENDENT lcE COMPANY AND RoBERT B. STONE, "Trustee" 

so called. 

SAME 

vs. 

CHARLES RussELL et als., Quo W arranto. 

Cumberland. Opinion April 5, 1910. 

Judgment. Res Judicata. Foreign Judgments. U. S. Statute, July 2, 1890. 
U.S. Constitution, Article 4, section 1. 

Where a Massachusetts court by its decree found that certain shares of the 
stock of a corporation were owned by certain individuals and not by the 
corporation, and no appeal from the decree was taken, held that the decree 
barred a subsequent suit in Maine on the same h1sue. 

Under the Constitution of the United States, Article 4, section 1, requiring 
each State to give full faith and credit to judicial proceedings in other 
States, aju<lgment in Massachusetts can be pleaded in bar in Maine, when
ever it could be so pleaded in Massachusetts courts. 

As a general rule a judgment between the same parties or their privies is a 
final bar to any other suit for the same cause of action, and 1s conclusive, 
not only as to all matters which were tried in the first action, but as to all 
matters which mi~ht have been tried where the court has jurisdiction, the 
proceedings are regular, and there is no fraud. 

A prior judgment concludes all issues tried and decided, as to all subsequent 
litigation between the :-;arne parties and their privies, including suits not 
for the same cause of action. 

On appeal by defendants. Sustained. Bill dismissed. Quo 
warranto dismissed. 

Two cases, a bill in equity and an information in the nature of a 
quo warranto. 

The bill in equity prayed for an injunction to restrain the defend
ant, Robert B. Stone, from voting on 509 shares of the preferred 
stock of the Independent Ice Company or exercising any rights as 
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stockholder or owner thereof, and that he be ordered to deliver 
up the certificate of such shares to the plaintiffs, as officers of the 
Independent Ice Company and the proper custodians of its property. 
The defendants filed a demurrer, a plea in bar, and an answer to 
the merits. 

The quo warranto proceedings were instituted to oust the defend
ants named therein, from certain offices of the Independent Ice 
Company, which, it was alleged, they had usurped and were 
illegally holding. The defendants filed a demurrer, a plea in bar, 
and an answer to the merits. 

The two cases were heard together before the Justice of the first 
instance, who made a final decree for the plaintiffs in the equity 
case, and rendered judgment for the plaintiffs in the quo warranto 
proceedings. The defendants in both cases then appealed. 

The cases are stated in the opinion. 
MEMO. Mr. Justice Brno having been of counsel, did not sit in 

these cases. 
Symonds, Snow, Cook & Hutchinson, Sherman L. 1:Vhipple, 

and Alexander Wilson, for plaintiffs. 
Bird & Bradley, and Anthoine & Talbot, for defendants. 

SITTING: EMERY, C. J ., PEABODY, SPEAR, CORNISH, KING, JJ. 

SPEAR, J. These cases involve a bill in equity and an informa
tion in the nature of quo warranto and depend substantially upon 
the same state of facts. The finding of the sitting Justice was in 
favor of the plaintiffs in each proceeding, and the cases are here on 
appeal by the defendants. The Independent Ice Company is a 
corporation organized under the laws of Maine. At the date of 
filing the bill the plaintiff Ferris, was president and Corey was 
treasurer and both were directors of the corporation. There had 
been issued 1000 shares of preferred stock and 500 shares of com
mon stock, the common stock having no voting power. The con
trol of the corporation was therefore vested entirely in the ownership 
of the 1000 preferred shares. Of these preferred shares the plain
tiffs held a total of 491, of which Corey owned 245, Ferris 246, and 
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each had a certificate representing his stock ownership. The 
remaining 509 shares of preferred stock were represented by a cer
tificate standing in the name of the defendant Stone, described as 
"trustee. " 

The plaintiffs allege that until shortly before the filing of the bill 
they supposed that the defendant Stone held the 509 shares of stock 
as trustee for the defendant company. At. about this time upon 
information that Stone claimed to hold these shares in trust for other 
parties than the defendant company, the plaintiffs made a formal 
demand on Stone that these shares as the company's prope;ty should 
be delivered to them, the officers of the corporation entitled to hold 
them. This demand the defendant Stone refused to comply with, 
and in return threatened to so vote the 509 shares at the impending 
annual meeting as to deprive the plaintiffs of their official positions 
and of the control of the affairs of the corporation. Thereupon the 
bill was filed. 

The plaintiffs' contention as set forth in the language of their 
brief, is this : ''The basis of the plaintiffs claim as set forth therein 
is that the 509 shares are actually held in trust by the defendant 
Stone for the corporation, and are actually its property, because the 
purchase price was paid out of the funds of the corporation under 
circumstances which show an intention and agreement to create a 
trust or, at least, that a resulting trust arose by operation of law. 

The plaintiffs' claim accordingly is that the outstanding certificate 
was illegally held by said Stone except as trustee for the corpora
tion; and since the stock belonged in equity to the corporation, he 
had no right to vote thereon or to make use of the same to deprive 
the plaintiffs of their official positions and the control of the corpora
tion, to which, as owners of a majority of the stock legally outstand-
ing, they were entitled. · 

The bill prays for an injunction to restrain the defendant Stone 
from voting on said shares or exercising any rights as stockholder 
or owner thereof; as further an incidental relief there is a prayer 
that the defendant Stone be ordered to deliver up such certificate to 
the plaintiffs, as officers of the corporation and proper custodians 
of its property. 
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The annual meeting was held after the filing of the bill at which 
the defendant Stone voted said 509 shares against the protest of the 
plaintiffs as a result of which vote the defendants named in the quo 
warranto proceeding were declared elected to the respective offices, 
as set out in the petition. The defendants thereupon took possession 
of the offices and excluded the plaintiffs from the performance of 
their duties as president, treasurer and directors of the corporation. 
The quo warranto proceedings were instituted to oust the defend
ants named iu that case from the respective offices which they had 
occupied: 

The averments of the information are practically the same as 
those of the bill in equity except so far as they recite occurrences 
subsequent to the filing of the bill. The two suits are complimentary 
to each other. The quo warranto proceeding involves the same 
question as the bill in equity except that they are instituted to 
correct a wrong accomplished, while the bill is filed for the pre-' 
vention of a wrong. 

The plaintiffs also state the issue as follows : 
"The issue, therefore, which the cases present is whether the plain

tiffs as holders of a majority of the stock outstanding entitled to 
vote are entitled to elect the officers of the corporation, control its 
affairs and enjoy the incidental benefits of such control, or whether 
the defendant Stone has such a title to the certificate standing in 
his name as ''trustee" as to entitle him to vote thereon, to elect 
officers and enjoy the incidental benefits of control. The contro
versy is one between stockholders or alleged stockholders for contro~ 
of the corporation." 

It is also asserted that the equity suit is not a minority stock
holders' bill, but rather a bill to declare that the plaintiffs are 
majority stockholders ; that the bill has for its object to enforce 
directly individual rights of the plaintiffs rather than rights of the 
corporation ; that the corporation itself is not a necessary party to 
the bill. 

To the bill, setting forth the foregoing contentions, the defend
ant filed (I) a demurrer, (2) a plea in bar, and (3) an answer to 
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the merits. The plea in bar raises the defense of res adjudicata 
and in the opinion of the court must prevail. 

It appears that in May, 1907, Frank H. Foster of Somerville 
and Eugene S. Currier of Chelsea, both of the Commonwealth of 
Massachusetts, brought a bill in behalf of themselves and all other 
stockholders of the Independent Ice Company against Reuben H. 
Hopkins and others, among whom were Robert B. Stone and the 
Independent Ice Company, Robert B. Stone and the Independent Ice 
Company- being the same parties referred to by these names in the 
plaintiff's bill. It is evident from the plaintiff's bill that the grava
men of their complaint is (1) that a seventy-five thousand dollar 
loan ($75,000) from the American Loan & Trust Company was 
made and intended to be made to the Independent Ice Company, 
and (2) that the 4 76 shares of the capital stock held by Stone as 
trustee were purchased with the proceeds of this loan and that the 
other 33 shares, purchased by funds advanced by Flanders, by final 
agreement were to be paid for by the Independent Ice Company out 
of the proceeds of the sale of its bonds, and thus become the prop
erty of the corporation. Therefore stripped of all verbiage, the 
substantial allegations of the plaintiffs' bill are ( 1) that the Inde
pendent Ice Company was the actual debtor for the seventy-five 
thousand dollar loan and (2) that the defendant Stone held the 509 
shares of preferred stock as trustee for the Independent Ice Com
pany, and not as trustee for any other parties. 

It seems to us that these were the precise questions presented 
in the bill before the Massachusetts court. After alleging a con
spiracy on the part of the defendants to get a controlling interest of 
the Independent Ice Company the bill says: ~~In furtherance of 
this conspiracy they caused the said Independent Ice Company to 
secure a loan from the American Loan and Trust Company of 
Boston, of seventy-five thousand dollars and with the sum so 
borrowed, the said company purchased from said Homans and 
Burnham the 476 shares of the capital stock owned by them and paid 
its debts, for which sum Homans and Burnham were in some way 
responsible, to the amount of Sixty-five Thousand, Two Hundred 
and Forty-seven Dollars and Eighty-nine cents ($65,247.89). The 
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said Ferris, Hopkins and Flanders then, as your orators are informed 
and believe, loaned to the said Independent Ice Company sufficient 
money to purchase 33 other shares of stock, which were thereupon 
so purchased by said company." 

In their answer the defendants traverse the plaintiffs' allegations, 
specifically denying the truth of the averment with respect to the 
loan and ownership of the 509 shares of stock. In item 4 they 
say : "The respondents deny that in furtherance of such con
spiracy, the respondents, Bartlett, Hopkins and Flanders caused 
said Independent Ice Company to secure a loan from the American 
Loan & Trust Company of Boston, of Seventy-five Thousand 
Dollars ($75,000). The respondents deny that with such sum, so 
borrowed, said company purchased from said Homans and Burnham 
the four hundred and seventy-six (476) shares of the capital stock 
owned by them, and paid its debts for which said Homans and 
Burnham were in some way responsible, to the amount of Sixty
five Thousand Two Hundred and Forty-Seven and Eighty-nine 
one-hundredths ($65,247 .SU) dollars. The respondents deny that 
Bartlett, Hopkins and Flanders loaned to said Independent Ice 
Company sufficient money to purchase thirty-three (33) other shares 
of stock, which were thereupon so purchased by said company ; 
and said respondents deny that any of the shares of stock, referred 
to in the complainants' bill, were at any time purchased by said 
company." 

The prayers in the plaintiffs' bill were: First. That an injunc
tion issue from this Honorable Court temporarily restraining said 
defendant Robert B. Stone, from selling, assigning, transferring or 
in any way parting from the possession or title of a certain certificate 
purporting to represent 509 shares of the preferred stock of the 
Independent Ice Company except by delivery of the same to the 
plaintiffs as officers of said Independent Ice Company for cancella
tion, until order of this Honorable Court. Second. That an 
injunction issue restraining said Robert B. Stone until further order 
of this Honorable Court from voting of said certificate of 509 shares 
of preferred stock of the Independent Ice Company, or exercising 
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any rights as holder or owner thereof. Third. That upon hearing, 
it may be declared that said Robert B. Stone shall deliver up to 
the plaintiffs as officers of the defendant the Independent Ice Com
pany said certificate purporting to represent 509 shares of the 
preferred stock of said Independent Ice Company~ and that the 
same be duly cancelled and retired." 

The prayers in the Massachusetts bills were: ~~(1) That Robert 
B. Stone be enjoined during the pendency of this suit from parting 
with any of the stock of the Independent Ice Company now stand
ing in his name as trustee or otherwise. (2) That said Robert B. 
Stone be ordered by decree of this court to return to the treasurer 
of said company the 509 shares of stock of said company standing 
in his name as trustee, and that he be further enjoined from acting 
as an officer of, or further intermeddling with the affairs of, this 
corporation." The other prayers are not material to the issue here 
raised. While differing in form, the prayers in the plaintiffs' bill 
are identical in substance with those in the Massachusetts bill. It 
therefore becomes apparent that both the allegations of fact and the 
prayers for relief in the two bills are practically the same. 

In the Massachusetts case the sitting Justice made a long finding 
of fact, upon which he based his decree, in which he specifically 
found, "As a matter of fact those funds, that seventy-five thousand 
dollars ($75,000) were not the funds of the Independent Ice Com
pany; they were either the funds of the Boston Ice Company or 
these three defendants, and it is not material as far as this case is 
concerned whether they were the funds of one or the other." In a 
supplementary finding of facts the sitting Justice further said : "I 
find that the capital stock of the Independent Ice Company pur
chased by the defendant, Hopkins, Bartlett and Flanders, for the 
purpose of obtaining control, was composed of 238 shares purchased 
from F. W. Homans; 238 shares from H. A. Burnham; 20 shares 
purchased from H. A. Spaulding; 8 shares purchased from P. 
Couglin ; 5 shares purchased from W. H. Brewster, making a total 
of 509 shares ; and that all said stock was purchased, and paid for, 
with money not of said Independent Ice Company but of ~aid 
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Hopkins, Bartlett and Flanders ; and that said 509 shares are now 
represented by the 509 shares of preferred stock standing in the 
name of Robert B. Stone, trustee." 

Upon these findings of fact with reference to these particular 
matters appears- the following final decree : "This case came on to 
be heard at this sitting, and was argued by counsel, and it appear
ing, and having been found that five hundred and nine (509) shares 
of the capital stock of the respondent, Independent Ice Company, 
was purchased by the respondents, Hopkins, Bartlett and Flanders 
with their own money, and not with the money of said Independent 
Ice Company, and that said five hundred and nine (509) shares are 
now represented by five hundred and nine (509) shares of preferred 
stock standing in the name of the respondent, Robert B. Stone as 
trustee, and that the said Independent Ice Company has no right to 
have any of said stock surrendered, or cancelled, and that the com
plainants have in no wise been defrauded by the respondents, or any 
of them, all as more fully appears in the finding of fact heretofore 
entered, and forming a part of the record in this case, thereupon, 
upon consideration thereof, it is ORDERED, ADJUDGED AND DECREED 

that the complainants' bill be, and hereby is, dismissed, and that 
the respondents recover their costs against the complainants in the 
sum of ~ixty-seven dollars and fifty-one cents and that execution, in 
the ordinary form, issue therefor." 

There can be no question whatever that the subject matter liti
gated in the Massachusetts case was precisely the same as that liti
gated in the Maine case. It requires no extraneous evidence to 
establish the identity of the one with the other. 

Now then appears the vital question in the determination of this 
case, can the Maine case be differentiated from the Massachusetts 
case so as to relieve the former from the defense of res adjudicata? 
The plaintiffs undertook to distinguish the cases by asserting that 
the Maine suit it not a minority stockholders' bill, but rather a bill 
to declare that the plaintiffs are majority stockholders. But it is 
apparent that the assertion that the plaintiffs are majority stock
holaers does not make them so. Whether they are or not depends 
upon the establishment of certain facts, the most important of which 
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is that they own a majority of the voting stock. Whether they 
own such a i:najority depends !entirely upon the number of shares 
owned by other stockholders. In this case the other stockholders 
claim to be -represented by 509 shares, a clear majority, held by 
Robert B. Stone as trustee. ,Vhether these 509 shares were held 
by Robert B. Stone as trustee I for various stockholders, or whether 
they belonged to the corporation and were not votable, was the 
precise question determined in Massachusetts, adversely to the claim 
of these plaintiffs. Therefore ~hatever they may call themselves in 
their bill and in their argument, if the Massachusetts judgment is 
valid and binding, these plaintiffs are not majority stockholders, 
and their bill is not a majority stockholders' bill. The assertion 
that they are majority stockholders does not differentiate their case 
from that of the Massachusetts case. A judgment in Mass1;1chusetts 
can be pleaded in bar in Maine, whenever it could be so pleaded in 
Massachusetts courts. Cleaves v. Lord, 43 Maine, 290; North 
Bank v. Brown, 50 Maine, 214; Sweet v. Brackley, 53 Maine, 
346; Whiting v. Burger, 78 Maine, 287 ; Const. U. S. Art. 4, 
sec. 1, an act of Congress of May 26, 1790. 

It is not in controversy that the plaintiffs in the Maine case hold
ing 491 shares of the voting stock were, during the proceedings of 
the Massachusetts case, also stockholders in the defendant corpora
tion holding the same 491 shares. The Massachusetts bill was 
brought in behalf of the plaintiffs "and all other stockholders of 
the Independent Ice Company." These plaintiffs, however, were 
not made parties to the bill, but were present and represented by 
counsel during the trial of the Massachusetts case. They had an 
undoubted right as stockholders to become parties to the litigation 
for the protection of their interests, if they saw fit to do-so, at any 
stage of the proceedings. Under the well established rules of law 
we think these plaintiffs being stockholders and vitally interested in 
the ownership of the 509 shares in the hands of Stone as trustee, 
and also being present and represented by counsel at the trial, must 
be regarded as privies to this litigation and to have had their day 
in court. With respect to the Massachusetts litigation it may be 
said that (1) It nowhere appears that the Massachusetts court did 



494 COREY V. INDEPENDENT ICE CO. [106 

not have jurisdiction; on the contrary all parties to that suit volun
tarily appeared. (2) It nowhere is alleged that there was any 
fraud or collusion in the Massachusetts case. ( 3) It nowhere 
appears that the Massachusetts decision was erroneous or unlawfully 
rendered; on the contrary the proceedings in the Massachusetts case 
were regular and lawful. 

Conceding jurisdiction, absence of fraud, and regularity in pro
ceedings, we think it will not be challenged as a gen~ral rule, that a 
judgment between the same parties, or their privies, is a final bar 
to any other suit for the same cause of action and is conclusive not 
only as to all matters which were tried in the first action, but as to 
all matters which might have been tried. 

In Emery v. Goodwin, 13 Maine, 14, a bill in equity was 
brought by Ward against the guardian for an alleged illegal sa]e of 
real estate. The defendant pleaded in bar a former suit in the 
name of the Judge of Probate, involving the same question. 
Although the plaintiffs in the two bills were not the same, yet the 
court say: Hit is an elementary principle of high importance in 
the administration of justice that the judgment or decree of a court 
of competent jurisdiction is final as to the suqject matter determined 
and that it cannot be opened before any court of concurrent juris
diction. The authorities go further and maintain the position that 
the parties are concluded as to whatever might have been litigated or 
decided in the former suit." See also Stout v. Lye, 103 U. S. 66 ; 
Werlein v. New Orleans, 177 U.S. 390; Harlow v. Bartlett, 170 
Mass. 584. 

Corbett v.· Craven, 193 Mass. 30, was a case in which the plain
tiffs were not the same yet the court held ; mrhe decree of 'Bill 
dismissed' was a final decree, upon the merits, that settled forever 
all matters involved in that suit, and includes 'everything that was 
litigated or that might have been litigated.' " Upon this point 
may be cited the following cases: Emery v. Goodwin, 13 Maine, 
14; Rankin v. Goddard, 55 Maine, 389; Blodgett v. Dow, 81 
Maine, 197; Paul v. Thorndike, 97 Maine, 87; Insurance 
Company v. Tremblay, 101 Maine, 585; Barne8 v. Huntley, 188 
Mass. 374. 
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It may also be laid down as a general principle that a prior 
decision is conclusive upon all matters and issues which were in fact 
there tried and decided, in aH subsequent litigation between the same 
parties, or their privies, even in a suit which is not for the same 
cause of action. Chase '¥. Walker, 26 Maine, 555; Sturtevant 
v. Randall, 53 Maine, 149; Lynch v. Swanton, 53 Maine, 100 ; 
Walker v. Chase, 53 Maine, 258; Cromwell v. County of Sac., 
94 u. s. 351. 

lu New Orleans v. Citizens Bank, 167 U.S. 371, it is said: 
,rThe estoppel extends to every material allegation or statement 
which having been made on one side, and denied on the other, 
was at issue in the cause, and was determined therein." 

While the plaintiffs in this suit were not made parties to the bill 
in the Massachusetts case, we think it is nevertheless a sound rule 
of law that a stockholder is privy to and bound by a decree or 
1udgment against the corporatiou in regard to corporate matters, 
although the stockholder was not made a party to the suit. 
Willoughby v. Chicago June. Ry. Go., 50 N. J. Eq. 656, is an 
elaborate and well reasoned opinion in which the above principle 
of law is fully sustained. In Vanfleet on former adjudication, sec. 
502, page 998, _the reason for this rule is stated as follows: ''The 
complainant stockholder is merely an agent of the corporation pro
ceeding for its benefit because the regular agent refuses to do so, 
and the corporation is the real party in interest, and is bound by 
the decree, and of course, if so bound, neither it nor any stock
holder providing for its benefit can re-litigate the matters decided. 
See also Herst v. Putnam .Mining Company, 28 Utah, 184 (77 
Pac. Rep. 753); Memphis R. R. Company v. Grayson, 88 Ala. 
572. 

In Merrill v. Suffolk Bank, 31 Maine, 57, it was held that a 
stockholder in a corporation is so far a privy to a judgment against 
the corporation that he may prosecute a writ of error to reverse the 
judgment. 

It may be said at this juncture that the assertion 011 the part of 
the plaintiffs that this is not a minority stockholders' bill, has not 
been fully answered and that consequently the above rules of law do 
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not apply. If, however, this bill is not a minority stockholders' 
bill, in whose interest can it be said to have been brought? We 
presume it will be conceded that the character of a bill must be 
determined upon the allegations of fact and prayers for relief. This 
bill is brought in behalf of the plaintiffs and all other common share
holders of the defendant company who may desire to join in the 
proceedings. It then alleges that the seventy-two thousand dollar 
loan spoken of was made to the Independent Ice Company, and that 
the 509 shares of stock put in the name of Hobert B. Stone, trustee, 
were paid for from the funds of the Independent Ice Company and 
thereby became the property of the defendant company, and that 
the same in equity should, upon demand, be turned over for can
cellation to the plaintiff, Corey, as TREASUREH of the corporation. 
The prayer in the bill, following the allegations, demands that it 
may be decreed that said Robert B. Stone shall deliver to the plain
tiffs, as officers of the defendant company, the certificate purporting 
to represent 509 shares of preferred stock, and that the same may 
be cancelled and retired. We deem. it important to here note that 
the plaintiffs nowhere pretend to own these 509 shares. On the 
contrary they aver that they are the property of the corporation, 
having been purchased with corporate funds, and d~mand that they 
shall be turned over, not to the plaintiffs, but to the treasurer. 
Their bill, therefore, must be regarded to have been brought for 
the benefit of the corporation, as the return of these shares would 
add to the corporate assets whatever their value might be. 

While the cancellation or return of the 509 shares would result 
in giving the plaintiffs a majority of the voting stock, it is, never
theless, a result that follows cancellation and not a fact which pre
cedes it. Hence, the plaintiffs' assertion that this is a majority 
stockholders' bill can only be made upon the assumption that the 
509 shares held by Stone as trustee are corporate property, a state
ment which results in merely begging the question. In other words, 
they predicate the assertion that they are majority stockholders upon 
the ownership of the 509 shares by the corporation, the title to 
which is the very question they seek in their bill to determine. 
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Whatever the name given to the bill or the character ascribed to 
the plaintiffs, there still remain the two paramount issues, presented 
by the bill, the prayers, the answer and the proof, (1) To whom 
was made the seventy-five thousand dollar loan? (2) In whom was 
the title to the 509 share& of stock? Both of which, if decided in 
favor of the plaintiffs, inure directly to the benefit of the corporation. 
In view of the undisputed elements in the case, we are of the opinion 
that the plaintiffs' bill must be .declared to have been brought for 
the benefit of the corporation, in which the corporation was the 
real, and the plaintiffs the nominal, party. 

Therefore, whatever our conclusion might be upon the finding of 
facts made by the Maine court, we feel compelled to say that the 
same issues involved in the Maine cases were litigated and deter
mined in the Massachusetts case, and that the plea, res adjudicata, 
is an effectual bar to the prosecution of the plaintiffs' bill. 

The plaintiffs further contend that the purchase of the 509 shares 
of voting stock was acquired in violation of the Federal Anti-Trust 
act which provides; Sec. 1. ''Every contract, combination in the 
form of trusts or otherwise, or conspiracy, in restraining trade or 
commerce among the several states, or with foreign nations is hereby 
declared to be illegal " It is claimed that the Inde
pendent Ice Company was a competitor of the Boston Ice Company 
and that the manner in which the 509 shares of the Independent 
Ice Company's stock was acquired shows that there was a combina
tion on the part of the officers of the Boston Ice Company to remove 
the Independent Ice Company from further competition in the ice 
business. 

But upon this point it is only necessary to observe that the 
evidence, regarded in its most favorable light to the plaintiffs' 
contention, falls far short of sustaining it. As the quo warranto 
proceedings involve precisely the same issues as those considered in 
the equity proceeding, it is evident that the former procedure must 
stand or fall with the latter. 

VOL. CVI 32 

Appeal sustained. 
Bill dismissed. 
Information for quo 11.,arranto dif$rnif}sr,d, 
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E. S. MARTIN & SoN CoMPANY vs. THE JESSE L. HEDDEN CoMPANY. 

Washington. Opinion April 23, 1910. 

Attachment. Mechanic's Liens. Pleading. Surplusage. 

No lien claim 1wed be Ret out in the deel!lration in a writ to entitle a plaintiff 
to attach property in a suit for labor and materials furnished in repairing 
a house where the personal defendant is also the owner of the property, 
and if one is set out it is immaterial or surplusage and is not subject to 
special demurrer. 

On exceptions by defendant. Overruled. 
Assumpsit on an account annexed for "labor performed and 

materials furnished by the said plaintiff upon the house of said 
defendant." The declaration also contained the following allega
tion : "This suit is brought to enforce a lien claim for the above 
named sum for labor performed and materials furnished by the 
said plaintiff upon the house of said defendant, standing on a 
certain lot or parcel of land situated in the western part of said 
Eastport and commonly known as 'Shackford's Head,'" etc. The 
defendant filed a special demurrer to the declaration assigning seven 
causes therefor. The demurrer was overruled and the defendant 
excepted. 

The case is stated in the opinion. 
L. D. Lamond, for plaintiff. 
J. H. McFaul, and A. D. McFaul, for defendant. 

SITTING: EMERY' C. J.' PEABODY' SPEAR, KING, JJ. 

SPEAR, J. This case comes up on exceptions to the overruling of 
a special demurrer to the plaintiff's declaration, containing an 
account annexed and setting out a lien claim in the following 
language. ''This suit is brought to enforce a lien claim for the 
above named sum for labor performed and materials furnished by 
said plaintiff upon the house of said defendant standing on a certain 
lot or parcel of land,'~ 
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It appears from this declaration that the personal defendant was 
the owner of the house upon which the lien claim is sought to be 
attached. The defendant assigned seven causes for special demurrer 
all of which relate to the insufficiency of the declaration in setting 
forth the lien claimed upon the defendant's house. In a case 
where the personal defendant is also the owner, that part of the 
declaration relating to the lien cannot be reached by demurrer. 

It was held in Martin v. IJa,rling, 78 Maine, 78: ''If the 
defendants alone are interested, as the contract for labor was made 
with them, and the property is attachable, a judgment for a lien 
would add nothing to the security which the plaintiff now has 
by virtue of his attachment. In such case and in the absence of 
general notice given, the law does not authorize judgment in rem 
to be given but leaves the question to be settled by 
subsequent proceedings, if necessary." 

Laughlin v. Reed, 89 Maine, 226, presents a similar case in 
which the court say: "Under these circumstances a valid judg
ment was rendered against the defendant Lincoln and no further 
judgment was authorized, or acquired, in order to make the prop
erty attached available for the satisfaction of the execution issued 
on the judgment in that suit." 

Under these decisions it becomes entirely immaterial to the 
defendant in the case at bar whether the declaration setting forth 
the lien claim is good or bad. No lien claim is required to be set 
out to enable the plaintiff to attach the property of the defendant, 
and, if set out, becomes immaterial or surplusage. The personal 
defendant being the owner, the declaration on the account against 
him and the attachment upon the writ, were sufficient to bind him 
in both respects without further notice. There can be no occasion 
to pass upon the validity of the plaintiff's attachment until some 
third person, not personally liable, rai~es the question upon proper 
issue. In the meantime the questions raised by the demurrer are 
res inter alios. 

Exceptions overruled. 
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CHARLES H. LEVY et al. 

vs. 

JoHN H. WEBSTER AND EuzA J. WEBSTER. 

Cumberland. Opinion April 25, 1910. 

Guaranty. Remedies. Parties. Joinder. 

[106 

A guarantor is not suable jointly with the maker of the principal cont.ract. 
Their contracts are distinct and not joint, and the guarantor must be sued 
separately upon his contract of guaranty, and not jointly upon the prin
cipal contract. 

Held: That an indorsement on a note, "I hereby guarantee payment of the 
within note," constituted a contract of guaranty, on which the guarantor 
must be sued separately from the maker of the note. 

On motion and exceptions by defendant, Eliza J. Webster. 
Motion sustained. Except.ions not considered. 

Action of assumpsit against the defendants jointly on a promis
sory note, brought in the Portland Municipal Court, Cumberland 
County, where judgment was rendered for the plaintiffs and the 
defendants appealed to the Superior Court in said County. Defend
ant ,John H. Webster pleaded the general issue and Eliza J. 
Webster, the other defendant pleaded the general issue with a brief 
statement alleging that the note was procured by duress. At the 
conclusion of the evidence in the Superior Court, the presiding 
Justice directed a verdict against the defendant Eliza J. Webster 
and by agreement also directed a verdict in favor of the defendant 
John H. Webster. 

The defendant Eliza J. Webster excepted to the order directing 
a verdict against her and also filed a general motion for a new trial. 

The case is stated in the opinion. 
E. L. Wilson, for plaintiff. 
S. L. Bates, for John H. Webster. 
Denn,is A . .Meaher1 for Eliza J. Webster. 
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SITTING : EMERY' C. J.' PEABODY' SPEAR, CORNISH' KING, 

Brnn, JJ. 

KING, J. John H. Webster, one of the defendants, gave the 
note in suit to save himself from being committed to jail on a writ 
against him in an action of trover. At the time the note was 
given, at his request, the other defendant, Eliza J. Webster, 
signed an indorsement on the back of the note ttl hereby guarantee 
the payment of the within note." This is an action of assumpsit 
against the defendants jointly on the note, and the defense was 
duress. The presiding Justice instructed the jury that no duress 
had been proved that would avoid the contract of Eliza J. Webster 
and directed a verdict against her. By agreement of counsel a 
verdict was also directed in favor of John H. Webster. The case 
comes before this court on exceptions by Eliza J. Webster and 
upon her motion to have the verdict against her set aside on the 
usual grounds. 

It is elementary law that a guarantor is not suable jointly with 
the maker of the· principal contract. Their contracts are distinct 
and not joint. The guarantor must be sued separately upon his 
contract of guaranty, and not jointly upon the principal contract, 
Reed v. Cutts, 7 Maine, page 189; Smith v. Loomis, 72 Maine, 
page 55. The contract of Eliza J. Webster was, by its express 
terms, that of a guarantor. The evidence established separate 
and distinct contracts and not a joint contract. Accordingly the 
entry in this case must be that the verdict ordered against Eliza J. 
Webster be set aside and a new trial granted. 

So ordered. 
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PEOPLES NATIONAL BANK vs. HANOVER s. NICKERSON. 

Somerset. Opinion May 4, 1910. 

Pleading. Duplicity. Declaration. 

Duplicity in a declaration consists in joining in one and the same count 
different grounds of action, of different natures, or of the same nature, to 
enforce only a single right of recovery. 

A declaration is not bad for duplicity because more than one cause of action 
is set forth in one count, if no more than one independent and sufficient 
ground or matter is therein alleged in support of a single demand or right 
of recovery. 

A declaration in a writ of entry, which combines in one count several tracts 
of land, is not bad for duplicity, where only one independent matter, 
disseisin by defendant, is alleged in support of a single demand or right of 
recovery. 

Qn exceptions by defendant. Overruled. 
Real action to recover several tracts of land in Pittsfield, Somerset 

County. At the return term of the writ, the defendant filed a 
special demurrer to the declaration. The presiding Justice pro 
forma overruled the demurrer and the defendant excepted. 

The declaration in the plaintiff's writ is as follows: 
"In a plea of land wherein the plaintiff demands of the defenda11t 

a lot of land situated in said Pittsfield and bounded and described 
as follows, to wit: (Description omitted in this report.) 

"Also another lot situated in said Pittsfield and bounded and 
described as follows, to wit : ( Description omitted in this report.) 

'' Also another lot situated in said Pittsfield and bounded as 
follows, to wit: (Description omitted in this report.) 

"Also another lot of land situate in said Pittsfield · and bounded 
and described as follows, to wit: (Description omitted in this 
report.) 

"Whereof the demandant was seized in fee simple within twenty 
years last past and whereof the defendant within said time unjustly 
and without judgment of law disseized the demandant and still 
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unjustly withholds said premises from it and the demandant further 
avers that the defendant has been in possession of said premises 
since the 11th day of May, 1908, receiving the rents and profits 
thereof during all that time which the demandant avers are reason
ably worth fifteen dollars ($15.00) per month which it claims to 
recover in this action." 

The case is stated in the opinion. 
Char-les F. Johnson, for plaintiff. 
Dai,id D. Stewart, for defendant. 

SITTING: EMERY, C. J., WHITEHOUSE, PEABODY, SPEAR, CORNISH_, 

KING, Brnn, JJ. 

KING, J. The sole question presented in this case is whether a 
declaration in a writ of entry containing in one count several dis
tinct tracts of land is bad for duplicity. 

"Duplicity in a declaration consists in joining in one and the 
same count, different grounds of action, of different natures, or of 
the same nature, to enforce only a single right of recovery." Gould 
on Pleading (5 Ed.), page 205, sec. 99. ; 

In Chitty on Pleading (16 Ed.), Vol. 1, star page 249, it is said: 
''The plaintiff cannot, by the common law rule, in order to sustain 
a single demand, rely upon two or more distinct grounds or matters, 
each of which, independently of the other, amounts to a good cause 
of action in respect to such demand." 

Mr. Stephen in his work on Pleading says, page 242: "that the 
declaration must not, in support of a single demand, allege several 
matters, by any one of which that demand is sufficiently supported." 

The distinction between the combining in one count of several 
distinct causes of action and duplicity must be kept clearly in mind. 
That distinction was aptly stated in Higson v. Thompson, 8 U. C. 
B. 561, 562, where the court said: "Duplicity in a count consists 
in supporting the same claim on· several distinct grounds, not in 
laying several injuries in one count." 

A declaration, therefore, is not bad for duplicity because more 
than one cause of action is set forth in one count, provided not 
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more than one independent an_d sufficient ground or matter is 
therein alleged in support of a single demand or right of recovery. 

In Platt v. Jones, 59 Maine, page 242, it is said: '~It is not 
quite accurate to say that two causes of action in one count render 
it double. Several items of account may be very properly embraced 
in one count, and yet each one of those items might be a good 
cause of action. So in the case of several trespasses upon the same 
lot of land." 

It will be seen upon examination of the declaration before us that 
it does not violate the rule against duplicity. The pleader has set 
forth as his demand, or right of recovery, the right to the possession 
of four distinct tracts of land ; the ground or matter alleged in 
support of his demand, or right of recovery, is that the defendant 
has disseized him of those tracts. If the declaration is to be con
strued as setting forth in one count a separate demand for each of 
those tracts, rather than a demand for them all combined, there is 
no duplicity, because there is no alJegation of more than one ground 
relied upon in support of each single demand. In other words, if 
there is but one demand, or right of recovery, set forth,-that is, 
the demand of the com,bined tracts,- then there is but one ground 
relied upon in support of that demand,--the defendant's disseizin; 
on the other hand if there is set forth a distinct demand, or right 
of recovery, for each tract, still there is but one ground relied upon 
in support of any of those distinct demands,- the defendant's 
disseizin. In neither case would the declaration be bad for duplicity. 

In addition to the uniform authorities in support of the meaning 
and application of the doctrine of duplicity as defined by the learned 
authors above quoted, the following cases are directly in point as to 
the particular question now before us. .Eiotchkiss v. Butler, 18 
Conn. 287; Den v. Snowliill, 13 N. J. L. 23. In the latter case 
the declaration, like the one at bar, contained but one count for 
several tracts of land. In answer to the position there taken that 
the declaration was bad for double pleading the court said: "No 
decision or authority was cited to show the legal soundness of this 
position, nor can I yield to the reasoning, however ingenious, of 
the defendant's counsel. On the contrary, all argument, all con-



Me.] NATIONAL BANK V, NICKERSON, 505 

venience, all analogy, and some decisions, appear to me to hold the 
converse -of this doctrine, and to show that in one action, the plain
tiff may recover several distinct tracts, and claimed under different 
titl~s, if from a11 he has been unlawfully ejected by the same defend
ant. Three several slanderous charges, entirely unlike, 
circulated in as many different weeks may be redressed in one suit. 
So may three several batteries perpetrated as many months asunder. 
Under a single count for money had a'nd received, the plaintiff may 
prove the receipt of money to his use by the defendant from divers 
persons, at divers times, and on occasions wholly disconnected. A 
bond, a note, a book account, a demand for rent or work done, 
may be included in one declaration. Is there any less incongruity 
in these combinations than for a plaintiff• to seek by one action to 
be restored to three several tracts of land lying in the same town
ship, from which he complains that the defendant has on the same 
day dispossessed him?" 

It is the opinion of the court that the declaration in the case at 
bar is not open to the charge of duplicity. 

Exceptions overruled. 
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STATE OF MAINE 'L'S. NATHAN BERLIAWSKY. 

Kennebec. Opinion May 28, 1910. 

Perjury. Material and Immaterial Matters. Revfaed Statute,<;, chapter 123, section 1. 

1. False testimony by a party defendant in a civil suit in support of claim 
filed in set off for money loaned, that no negotiable promissory note was 
given or accepted therefor is testimony "to a material matter'' and is 
perjury. 

2. Where the party actually sets up such claim for money loaned in defense 
by way of set off and testiJie:-; in support of it, the fact that he need not 
have done so because of another available defense does not make the claim 
immaterial matter. 

On report. Judgment for the State. 
Indictment against the defendant for perjury and reported to the 

Law Court under the provisions of Revised Statutes, chapter 135, 
section 26. The report signed by the presiding Justice is as 
follows: 

"_This was an indictment for perjury found at the January term of 
the Superior Court for the County of Kennebec. The respondent 
pleaded ''not guilty." Questions of law arising in the case the 
presiding Justice deems it proper that the same should be reserved 
on report for the decision of the Law Court, under the statute. 

''The report is to be made up of the writ, account in set-off, 
pleadings, report of the evidence and all exhibits in the case of 
Isaac Weiner v. Nathan Berliawsky, tried at the November term, 
1907, of said Superior Court, together with the full record in said 
case. 

"Respondent admits that the testimony as alleged in the indict
ment was false, but contends that it was not material to the issue 
involved in the case then on trial. 

"The respondent admits all the allegations in the indictment 
except the allegation of materiality. 

"If the Law Court is of the opinion that the testimony was 
material to-the issue, then judgment for the State is to be ordered 
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or the case to· stand for trial, as the Law Court may deem necessary 
in the premises, and the respondent in open court agrees that if the 
order of the court be that the case must stand for trial he will with
draw his plea of not guilty and enter a plea of nolo contendere. If 
the Law Court is of the opinion that the testimony was not material 
to the issue the respondent is to be discharged." 

The pith of the case is stated in the opinion. 
Fred Emery Bean, County Attorney, for the State. 
Harvey D. Eaton, HerbertM. Heath, and Anson M. Goddard, 

for defendant. 

SITTING: EMERY, C. J., WmTEHousE, SAVAGE, SPEAR, 'CoRNISH, 
KING, JJ. 

EMERY, C. J. The defendant was charged in the indictment 
with perjury in his testimony given in the trial of a civil action, 
Isaac Weiner against him. In that action Weiner sued for the 
price of merchandise sold and delivered. The defendant filed an 
account in set off containing among other items this: "July 12, 
1907, to cash $125." The defendant testified that $100 of this 
item was cash paid by him to one Withee at Weiner's reque·st. 
The plaintiff claimed that he had given and the defendant had 
accepted therefor his negotiable promissory note on six months' time. 
As to this claim, the defendant testified that he had not received 
and never had any such note, and that no note was given him for 
that item. The indictment is based on this testimony in denial. 
In this proceeding he formally admits that the testimony was false, 
that he did receive, accept and discount Weiner's negotiable promis-

• sory note given for the $100 paid to Withee, and he submits to 
judgment against him if the Law Court is of the opinion that his 
false testimony was ''to a material matter." R. S., c. 123, sec. 1. 

We think it was. Whether the item of $100 paid Withee could 
be allowed as such to the defendant in set off against Weiner's 
claim was an issue and a material issue at the trial of the civil suit. 
If no negotiable note had been given and accepted therefor, it 
might have been so allowed. If, however, a negotiable promissory 
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note had been given and accepted therefor, the item was, presuma
bly at lea·st, merged in the note and extinguished ; no action could 
be maintained upon it nor could it be allowed in set off as cash 
paid. The defendant's right of action or ·set oft' was on the note 
itself. Snow v. Fm;ter·, 79 Maine, 558. So far, the matter of the 
note was clearly material. 

All the evidence in the civil suit, however, is made a part of the 
report in this case, and defendant claims that all the evidence at 
the trial of the civil suit shows that the plaintiff had delivered the 
merchandise sued for in payment of an indebtedness of his to the 
defendant, and hence he could not maintain the action for the price. 
He claims that this rendered the matter of the set-off and the note 
immaterial. That ground, however, was not taken at the trial of 
the civil suit. The quantity and price of the merchandise delivered, 
the truth and validity of the items in set off were the issues raised 
and tried. The verdict and judgment were upon those issues and it 
is upon those issues that the materiality of the defendant's false 
testimony depends. That the matter of the note was material, to 
at least one of those issues, has already been shown. 

Judgment for tlie State. 
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In Equity. 

L1Nwoon S. DuRGIN vs. JoHN J. CURRAN. 

Androscoggin. Opinion May 26, 1910. 

Elections. Ballots. Marking Ballots. Distinguishing Marks. Voter's Intention. 
6tatutes. Construction. Revised Statutes, chapter 1, .~ection 6, para-

graph 1,· chapter 6, sections 29, 43, 70 to 75. 

In a city election, the aldermen can act only on the ward returns, having no 
power to recount the ballots, and hence their determination based on a 
recount is without effect. 

A ballot is not vitiated by a ward clerk placing a distinguishing mark on it 
at the time of the count. 

Nothing appearing to the contrary, a distinguishing mark on a ballot will be 
presumed to have been made by the voter. 

Any other mark than a single X which the statute prescribes for marking a 
ballot is a distinguishing mark, which invalidates the ballot. 

A ballot is vitiated by the voter placing two X's in the square over a party 
name. 

Where the name of one of the candidates for mayor was written on a ballot 
under the name of the other candidate which was not erased, held that it 
did not affect the ballot as to the other officers voted for. 

A ballot is vitiated by placing an X in the square over a party name and an 
X after the name of' one or more individual candidates. 

Writing the name of a candidate above a name erased, instead of under it 
as required by statute, invalidates the ballot as to that particular office. 

Where the names of three candidates for councilman were printed in one 
column, even if it was improper, on erasing the middle name, to write 
another name in a blank space below the third name, yet the ballot was 
not invalidated as to the vote for alderman. 

Where a sticker for one candidate for mayor was placed above the name of' 
the other in the party group voted for without erasing the name of the 
latter, held that it did not vitiate the ballot as to the other officers voted 
for. 

Where the names of three candidates for councilman were printed in a 
column and the last name was erased, the fact that another name was 
written after it, instead of under it, as required by law, did not affect the 
ballot as to the vote for alderman. 

Insertinµ: a name on a ballot where another name is erased, instead of insert
ing it below, as required by statute, invalidates that vote, 
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A distinct pencil mark on a ballot in addition to an X i8 a distinguishing 
mark, which invalidates the ballot, though it was made carelessly and was 
unnoticed by the voter. 

Where a voter made something resembling a fi~ure 4 in the square above the 
party name and then made an X over or upon it, held that it was a dis
tinguishing mark which invalidated the ballot. 

In passing on the validity of a ballot not marked according to law, a court 
cannot consider the votfr's intention as manifested by the marking. 

Under Revised Statutes, chapter 1, section ti, paragraph l, when a court finds 
a statute clear in its terms and unambiguous in its meaning, it must give 
it the construction conveyed by the common meaning of the language. 

Revised Statutes, chapter 6, section 43, prohibiting the rejection of a ballot 
on account of a distinguishing mark, aftn it has been received into the 
ballot box, was repenled by necessary implication, since, if given effect. it 
would abrogate the entire policy and purpose of the Australian ballot 
system. 

In ~quity. On appeal by defendant. Decree below sustained. 
Proceedings by the plaintiff, ff as in equity," under the provisions 

of Revised Statutes, chapter 6, sections 70 to 7 5, to determine 
his right to the office of alderman from Ward 2, in the City of 
Lewiston. The matter was heard by the Justice of the first instance 
who found and decreed that the plaintiff was entitled by law to the 
said office of alderman and thereupon and in accordance with the 
provisions of section 72 of the aforesaid chapter, the defendant 
appealed and the matter was brought before the Justices of the 
Supreme Judicial Court as provided in said section 72. 

The case is stated in the opinion. 
George S. Mc Carty, for plaintiff. 
William, H. Ilines, and John J. Ourl'an, for defendant. 

SITTING: EMERY, C. J., WHITEHOUSE, SPEAR, CORNISH, KING, JJ. 

SPEAR, J. This case is properly before the Justices on appeal 
under the provisions of R. S., ch. 6, sec. 72. The sitting Justice 
made the ·following decision from which the appeal before us was 
taken. 

'fThis case, after due notice had been ordered and served, came 
on for hearing April 1, 1910. The defendant appeared personally 
and by his attorney, William H. Hines, Esq. 
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The petitioner brings this proceeding under the provisions of 
sections 70 to 75 of chapter 6 of the Revised Statutes to determine 
his right to the office of Alderman from Ward Two, in the City of 
Lewiston, for the current year. He contends that at the municipal 
election held at Lewiston, on the first Monday in March, 1910, he 
was a lawful candidate for the office of Alderman, in Ward Two, 
and receiving a plurality of all the votes cast for that office at that 
election in said Ward ; and that he was thereby elected to said 
office, and should have been so declared, but that the defendant, 
who was also a candidate for said office, was, contrary to the fact, 
declared elected to said office, that a certificate of election was 
issued to him, and that the defendant, having been duly qualified 
according to law, is now in the exercise and enjoyment of said office. 
On the other hand the defendant contends that he himself received 
a plurality of all the votes cast at that election for alderman, that 
he was accordingly elected, and that he ~s now in the lawful posses
sion of said office. This is the only issue. 

At the close of the Ward meeting the warden made the official 
declaration that the petitioner had received 227 votes, and that the 
defendant had received 229 votes, and was accordingly elected. 
The ward returns filed w_ith the City Clerk showed the same figures 
and the same result. The petitioner denies the correctness of this 
declaration and return. He introduced testimony to the effect that 
when the votes were counted at the close of the meeting, it was 
found that 208 "straight" ballots had been cast for the party group 
containing the defendant's name, and 219 "straight" ballots for 
the group containing the petitioner's name, and that the defendant 
had received in "split" ballots 14 votes additional, and the petitioner 
in like manner had received eight additional votes, making in all 
222 votes for the defendant and 227 for the petitioner, a total of 
449 votes; That notwithstanding the result of the count, the 
warden declared the vote as above stated, 227 for the petitioner, 
and 229 for the defendant ; that the error was occasioned by adding 
the defendant's 14 votes on ''split" ballots to 215 instead of 208; 
that that 215 was the total vote received by the candidate for Mayor 
whose name was in the defendant's column, that the 215 made up 
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of 208 ((straight" ballots and seven additional votes w.hich that 
mayoralty candidate received on ((split" ballots, so that adding 
fourteen ((split" votes to 215, which itself was made up of 208 
((straight" and 7 ((split" votes, gave the defendant the benefit of 21 
((split" votes, whereas in fact he had only 14; in other words, that 
7 ('split" votes were reckoned for the defendant, twice. 

This evidence was not in any way contradicted at the hearing, 
except inferentially by the ballots now in the ballot box, of which I 
shall speak later. The petitioner's claim that there was an error 
in stating and returning the vote for alderman, finds some corrobo
ration in the returns made of the votes for other officers on the same 
ballots, and of the defective ballots, the latter being returned as 14 
in number. 

The returns show that the vote for mayor was 215 

(add defective) 

for councilmen (3) 
average for each 

(add defective) 

:!34 
14 total, 463 

1349 
449 

14 total, 463 

for school committee 218 
231 

(add defective) 14 total, 463 

for warden 220 
231 

(add defective) 14 total, 465 

for ward clerk 220 
231 

(add defective) 14 total, 465 

for alderman 229 

The aldermanic count as testified to for the 
petitioner was 

(add defective 

227 
14 total, 470 

222 
227 
14 total, 463 
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Upon the face of these returns it would seem that there was an 
error either in the return of the aldermanic vote, or in all the 
others. But while these returns are suggestive on the point in 
controversy, I do not regard them as conclusive, because it may 
have happened that more voters voted for aldermanic candidates 
than for others, or that fewer voters erased the names of aldermanic 
candidates, than they did the names of others. 

In defense, the defendant, against objection, introduced the evi
dence of the recount of ballots by the aldermen of the city who 
were in office at the time of the election in question, and of the 
action of the aldermen thereon. But aldermen have no authority 
to recount ballots. They can act only on the ward returns. And 
inasmuch as these aldermen had no lawful authority to recount the 
ballots, their determination, based upon their count, had no validity 
or effect whatever. Their count is admissible in any event only to 
show the state of the ballots in the box at the time they counted 
them, so far as that is of any importance. 

At the hearing the defendant introduced the ward 2 ballot box, 
and the ballots in it were counted in my presence. The total 
number was 469, approxirpating the number stated in the ward 
return for alderman, inclusive of defective votes. At the conclu
sion of the count the parties agreed that upon undisputed ballots 
the petitioner received 

223 votes and the defendant 
222 votes. The parties also agreed 

that two ballots were to be disregarded, the names of the candidates 
for alderman, one on each side, having been erased. 

The remaining 22 ballots were reserved for my consideration, 
and were marked Plff's Exhibits 3 to 24 inclusive. Subsequently 
the parties agreed that numbers 5, 6, 8,'9, 10, 11, 12 and 13 were 
defective, and not to be counted. Upon the remaining 14, I rule 
as follows: 

No. 3. The undisputed evidence showed that the ward clerk at 
the time of the count on election day made a X in one of the 
squares over a party name. Of course nothing that the ward clerk 
did under such circumstances could invalidate the ballot. But the 

VOL. CVI 33 
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ballot showed two X's in the square over the other party name. 
Nothing appearing to the contrary, it must be presumed that the 
voter put them there. The statute provides that the voter shall 
indicate his vote by making a X in one of the squares. He can 
make one X and no more. He can make a X but no other mark. 
If he does more than the statute permits, as by making two X's, 
his ballot is defective and cannot be counted. Any mark other 
than the single X which the statute prescribes becomes a distinguish
ing mark, and distinguishing marks necessarily invalidate ballots. 
See Curran v. Clayton, 86 Maine, 42. This ballot is claimed for 
the petitioner. It is defective. I do not count it. 

No. 4. This ballot is claimed to be defective because the name 
of one of the candidates for mayor was written under. the name of 
the other, the latter name not being erased. I think thLs condition 
does not effect the ballot as to the other officers voted for. I count 
No. 4 for the petitioner. 

No. 7. This ballot contains an X in the square over the party 
name, also an X after the name of each candidate in that party 
group. These are distinguishing marks. The ballot is defective. 
I do not count it. 

No~ 14. On this ballot the name of the petitioner is erased by 
a line drawn through it, and the name of the defendant (as "John 
J. Curran") is written above it. This is contrary to the statute 
provision, which is that the new name shall be written under the 
names erased. This invalidates the ballot, so far as these parties 
are concerned. I do not count it. 

No. 15. On this ballot there is a X in the square above the 
party name ; also a X opposite the name of the aldermanic candi
date voted for. This is a distinguishing mark and renders the 
entire ballot defective, and I do not count it. 

No. 16. On this ballot the name of the three councilmen in one 
Samuel Stewart 

group were printed in this order: Chas. G. Kernan. The name 
Paul Kramer 

of J{ernan was erased by a line drawn through it, and another 
name was written in the blank spaces below the name of Kramer. 
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I think that was the proper place to write it, and that in any event 
it does not affect the vote for al<lerman. I count this vote for the 
petitioner. 

No. 17. This ballot is similar to No. 16, and I count it for the 
petitioner for the same reasons as are given under No. 16. 

· No. 18. On this ballot there is a X in the square above a party 
name. The voter also placed a X after the name of the candidate 
for warden, in the other group of names. This is a distinguishing 
mark. The ballot is defective and I do not count it. 

No. 19. This ballot is similar to No. 4, differing only in the 
fact that a sticker for one candidate for mayor is placed above the 
name of the other in the party group voted for. For reasons given 
under number 4, I count No. 19 for the defendant. 

No. 20. This ballot is very much like No. 16, except that the 
voter erased the last name of the councilman candidates, and wrote 
another name after it, instead of under it. I count this vote for 
the defendant. 

No. 21. On this ballot the name of one of the candidates for 
alderman was completely erased by scratching, and the name of the 
other was written, not below, but upon the space where the erased 
name had. been. This is contrary to the statutory provision, and 
invalidates the ballot for alderman. I have not considered the 
position taken at the hearing, that it was invalid for another 
reason. I do not count this ballot. 

No. 22. This ballot is precisely like No. 21, and for reasons 
already given, I do not count it. 

No. 23. On this ballot the X in the square presents a peculiar 
appearance. It seems to have been made by a nervous, and per
haps an aged hand. Besides a X it contains another distinct pencil 
mark, and from its appearance, I think that this latter mark was 
made carelessly, and that perhaps the voter did not notice it. 
Nevertheless under the rules of law, I am not able to find any suffi
cient ground for distinguishing between this one and other dis
tinguishing marks. I do not count this vote. 

No. 24. On this ballot, the voter appears first to have made a 
figure 4, or something that looks like 4, in the blank space, and 
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then to have made a X over or upon it. I think it is clear that 
this must be held to be a distinguishing mark, and that the ballot 
is defective. I do not count it. 

Counting all the ballots in the box which I think can be counted 
for either of the parties, I find that the petitioner received 226 votes, 
and that the defendant received 224 votes. And upon all the evi
dence I find and adjudge that the petitioner received a plurality of 
all the votes cast for alderman in Ward Two, for the niunicipal 
ye&r 1910-1911, and that he is entitled by law to the said office~ 
I award judgment to the petitioner for his costs. 

We think the decree of the sitting Justice must be sustained. 
It is contended, however, that the intention of the voter, as mani

fested by the marking of his ballot, should be considered. But, 
whatever the intention, or lack of intention, of the voter, in mark
ing his ballot at variance with the requirements of the statute, is 
a matter which may, if thought proper, be addressed to the atten
tion of the legislature, but cannot be considered in the deliberations 
of the court. When the court finds a statute, clear in its terms 
and unambiguous in its meaning, it must rest content in giving 
such statute the construction conveyed by the ''common meaning 
of the language." R. S., chapter 1, section 6, par. 1. The rule 
of intention, therefore, which characterized the interpretation of the 
old statute cannot prevail under the present system. 

The very purpose and spirit of the Australian system, are secrecy 
with respect to the ballot cast, and immunity to the voter from 
danger of detection as to how he marked his ballot. Section 29 of 
chapter 6 makes it a penal offense for a voter to expose his inten
tion as to ''how he is about to vote," or for any pe:r:son to "endeavor" 
to induce the voter to show. how he marks or has marked his ballot. 
Curran v. Clayton, 86 Maine, 42, fully covers the various conten
tions in the case at bar. The court is of the opinion that the con
clusion of the sitting Justice as to the method of counting the dis
puted, ballots was correct, and his determination that the petitioner 
received a plurality of the legal votes cast and was entitled to the 
office of alderman, ·so claimed in his bill, must be sustained. 
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R. S., chapter 6, section 43, has not been overlooked. But it is 
so evident, if given effect, that it not only abrogates the entire 
policy and purpose of the Australian ballot, but opens the d_oor to 
placing distinguishing marks upon ballots not possible under the old 
statute, that its retention in the statute was not the legislative intent 
and must be regarded as repealed by necessary implication. 

Decree sustained with costs. 
Certffiecl to the clerk qf courts for a _judg

ment in accordance with this op-in-ion. 

Loms J. Fo1rn vs. FRANK HowGATE. 

York. Opinion May 31, 1910. 

Statute of Frauds. Instructions. Part Pe1formance of Contract. Corporations. 
Sales of Stock. Revised Sta,tutes, chapter 113, section 4. 

In a suit for the price of corporate stock, instructions that the sale gave the 
defendant an equit.able right to have the stock delivered to him, and that 
if he took possession under the trade the contract was executed and not 
within the statute of frauds, were not improper, as not sufficiently dis
tinguishing between plaintiff's intangible rights as stockholder and the 
corporatiou's ownership of the physical property, nor a_s making assump
tion of possession of the corporation's property ipso facto an actual 
acceptance and receipt of the stock. 

Proof of acts respecting the subject matter of a contract of sale, concurrent 
with or subsequent to its making, showing delivery by the seller and 
acceptance by the buyer, with intent to give the buyer right of possession 
as owner, or conduct of the buyer consistent only with his ownership, 
shows sufficient execution to take the contract outside the statute of 
frauds, requiring certain contracts of sale to be evidenced by writing unless 
the buyer receives part of the goods or makes part payment. 

Delivery and acceptance of' goods sold, taking the contract outside of the 
Rtatute of framls may be inferted from attendant circumstances. 
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A contract to sell corporate stock was taken outside the statute of frauds by 
the buyer entering upon the management of the corporate business as an 
owner. 

An entire contract to sell corporate stock and an interest in an automobile 
was taken outside the statute of frauds by acceptance of the automobile 
by the buyer. 

A seller of corporate '3tock need not procure issuance of a certificate of the 
shares to the buyer, nor procure a certificate to himself and transfer or 
tender it to the buyer. 

On exceptions by defendant. Overruled. 
Assumpsit to recover the sum of $1000 for a "7-15 interest in 

the Crystal Spring Water Company and one half interest in Ford 
runabout automobile of 1907" alleged to have been sold by the 
plaintiff to the defendant. Plea, the general issue with brief state
ment as follows : 

"That if defendant did make any promise, the alleged contract 
was for the sale of goods, wares and merchandise and void under 
the statute of frauds. 

"That if defendant did promise said promise was induced by the 
fraud and misrepresentation of plaintiff." 

The verdict was for the plaintiff. The defendant excepted to 
certain rulings made by the presiding Justice during the trial. 

The case is stated in the opinion. 
Natt T. Abbott, for plaintiff. 
George W. Hanson, for defendant. 

SITTING: EMERY, C. J., PEABODY, SPEAR, CORNISH, KING, 
Brnn, JJ. 

KING, J. This case is before the Law Court on defendant's 
exceptions to certain instructions to the jury. 

The plaintiff was one of the incorporators of the Crystal Spring 
Water Company, a corporation, and as such was the owner of seven 
shares of its capital stock. Seven other shares were owned by Mr. 
Wentworth, and the remaining share by Mr. Abbott. These three 
persons were the officers and directors of the corporation. No cer
tificates of stock had been issued. The plaintiff and Mr. Wentworth 
owned an automobile used by them for pleasure, and also used in 
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and about the business of the corporation. The plaintiff claimed 
that he and defendant made an agreement whereby the defendant 
purchased of him his interest in the corporation, and his interest in 
the automobile, for the gross sum of $1000. No writing was made, 
no money paid, and no certificate of the seven shares of stock was 
tendered or demanded. But the plaintiff introduced evidence that 
after the contract was made the defendant went into the. company's 
shop and there assisted in the business of the corporation for about 
ten days, and while there used the automobile. This evidence was 
introduced for the purpose of showing, as claimed by plaintiff, that 
the defendant had taken possession of the interest in the business of 
the corporation, and of the automobile, as an owner under his 
alleged purchase. The defendant claimed that he only agreed to 
purchase plaintiff's interest in the business provided he found it as 
represented, and he denied that he took possession of the business 
under the alleged sale, and claimed that he went into the shop only 
to assist Mr. Wentworth, at his request, and also for the purpose 
of examining into the business affairs of the corporation to ascertain 
if they were as represented by the plaintiff. He further denied that 
the plaintiff's interest in the automobile was included in the pro
posed sale. 

It was urged, among other defenses, (1) that the alleged agree
ment was void under the statute of frauds, and (2) that the 
plaintiff could not recover without delivery or tender to the defend
ant of a certificate of the shares of stock. 

Section 4 of c. 113, R. S., commonly known as the statute of 
frauds, provides: "No contract for the sale of goods, wares or 
merchandise, for thirty dollars or more, shall be valid, unless the 
purchaser accepts and receives part of the goods, or gives something 
in earnest to bind the bargain, or in part payment thereof, or some 
note or memorandum thereof is made and signed by the party to be 
charged thereby, or by his agent." 

The plaintiff did not contend at the trial that the subject matter 
of the contract of sale, comprising, as he claimed, his ownership of 
the shares of stock in the corporation and his interest in the auto
mobile, was not ''goods, wares or merchandise" within the meaning 
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of the statute of frauds. Such claim, if made, would have been 
without support in reason or authority. Pray v. Mitchell, 60 
Maine, 430. 

But it was the plaintiff's theory that although the oral contract of 
sale was within the terms of the statute, nevertheless it had been taken 
out of the operation and effect of the statute by reason of a .com
pliance with the provisions of the exception that if ''the purchaser 
accepts and receives a part of the goods" the contract is valid and 
enforceable. Upon this branch of the case the presiding Justice 
instructed the jury: "that although all the right which Mr. Ford 
had in the business was his shares, it being a corporation, neverthe
less, it was a corporation in which he was acting as II?en do with 
their own property, and he and Mr. Wentworth had been operating 
it. It was a business, and the sale of the interest in the business 
gave Mr. Howgate an equitable right to have the stock delivered to 
him. And if he went into possession of the business under the 
trade which he claims, and took part in it as owner, it was an 
executed contract. It was all done, nothing to be done except to 
pay. And when a contract has been executed and completed
finished, and the parties have gone into the business, carrying it out, 
then the statute of frauds does not apply." In respect to the effect 
of an acceptance and receipt of the automobile by defendant, as 
claimed by the plaintiff; the presiding Justice said: "And the 
plaintiff claims in this case that the automobile was physically 
accepted, that is, the defendant Howgate took it into his possession, 
not into his sole possession, because it was only an undivided interest 
in an automobile that he bought anyway,- but that he took it and 
used it as one of the owners. If he did, then that would be an 
acceptance of it, and an acceptance of a part of the whole thing 
that was furnished,- interest in the business and automobile, and 
that would take it out of the statute of frauds also. So that upon 
the plaintiff's theory that the defendant made the trade and went 
into the execution of it by taking the business, or taking his part of 
the business, the statute of frauds does not apply." 

Summarizing his instructions as to the statute of frauds as a defense 
the Justice said : "and it ~omes back, so far as those legal defenses 
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are concerned, to the proposition which I stated earlier, that if the 
trade was made as the plaintiff claims, that the interest . i~ th~ 
business and the half interest in the automobile were sold at an agreed 
price of a thousand dollars, and the defendant, Howgate,. entered 
intd' the possession of the business with the other m11n, running it as 
an .gwner, carrying it on as contemplated by the conti:act, and took 
the automobile in the same way, then he must pay what he agree<;!, 
so far as any evidence in this case is concerned." 

The defendant contends in support of his exceptions, that the 
instructions given did not sufficiently distinguish the plaintiff's 
interest in the business, being only an intangible ;right of ow~ership 
in the shares of stock in the corporation, from an ownership in the 
physical property of the corporation, and for this reason tlie jury 
were permitted to conclude, and naturally did conclud~, that if the 
defendant :went into possession of the business of the c;orpor~tion 
with Mr. Wentworth he thereby physically accepted and rec~ived 
the plaintiff's '~interest in the business," which was the subject of 
the sale, and thereby the exception in the statute was necessarily 
complied with. 

We do not think the instructions are open to that objection. 
The theory on which they were given is, that because the plaintiff's 
interest in the business was only the intangible right of ownership 
of the shares of stock, for which no certificate had ever been issued, 
the contract of sale gave the defendant all and the same right to 
the ownership of those shares which the plaintiff before had, no act 
on the part of the plaintiff remaining to be done, and if the defend
ant, on his part, accepted that contract, and used and enjoyed the 
privileges and benefits it was intended to afford him, then the con
tract became executed, and for that reason the statute of frauds was 
not applicable to it. 

The language of the instructions does not express the meaning 
that the defendant's act in taking possession of the tangible property 
of the corporation was ipso facto an actual acceptance and receipt 
of the thing sold ; but on the other hand the meaning is clearly 
expressed, that if the defendant ''entered into the possession of the 
business with the other man, running it as an ow1ie1·, carrying it on 
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as contemplated by the contract," such act on the part of the 
defendant was evidence, and sufficient evidence, that he had accepted 
the contract as completed, and entered upon the enjoyment of the 
fruits of it. Or, in other words, the jury were instructed in effect 
that if they found the facts to be as the plaintiff claimed, they 
would be authorized to draw from those facts the conclusion that 
the defendant had been placed in possession and enjoyment of the 
thing sold,-the ownership of the shares of stock in the corpora
tion,-and he, on his part, had accepted and received it as owner 
of it. We think the instruction& given were not erroneous, but 
appropriate and applicable to thi-, phase of the case. 

In the valuable note to Shindler v. Houston, (1 N. Y. 261) 49 
Am. Dec. 316, Note 325-340, will be found an able discussion, 
and painstaking collection of authorities, relating to the provision 
of the statute of frauds as to the acceptance and receipt of a part of 
the goods by the vendee. See also the extended note, on the same 
subject, following the report of Devine v. Warner, 75 Conn. 375, 
in 96 Am. St. R. 211, Note 215-229. 

Although there is much conflict and controversy to be noted in 
the vast number of judicial decisions touching the meaning and 
application of this exception in the statute of frauds, yet we think 
the decisions will be found substantially harmonious in support of 
the rule, that when it appears from evidence, in addition to that 
which establishes the contract itself, that something was done with 
respect to the subject matter of the contract, either concurrent with 
or subsequent to it, which unequivocally indicates that there was a 
delivery by the vendor, with an intention of vesting the right of 
possession of the subject matter of the sale in the vendee as owner, 
and an acceptance and receipt of the same by the latter, with an 
intent thereby to become the owner thereof, then the contract is so 
far executed that the statute of frauds does not apply to it. 

"If the vendee does any act to the goods of wrong, if he is not 
the owner of the goods, and of right, if he is the owner of the goods, 
the doing of that a.ct is evidence that he has accepted them." 
Erie J., in Parker v. Wallis, 5 El. & Bl. 21. Both delivery and 
acceptance may be inferred as conclusions from the attendant cir-
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cumstances. Leonard v. Medford, 85 Md. 666, 37 Atl. 365. If 
the vendee does some act that is only reconcilable with the fact that 
he is owner of the subject matter of the sale, such act is evidence 
that he has accepted the sale and it is no longer executory. 

In the case at bar the subject matter of the sale, so far as it 
included the plaintiff's ownership of the unissued shares of stock in 
the corporation, was incapable of any manual tradition, and for 
that reason no act remained for the plaintiff to perform to execute 
the contract. And what more significant act could the defendant 
have done to evidence his ownership of the shares, and to show 
that the contract was executed, than to enter into the management 
of the business of the corporation as an owner? Assume, as an 
illustration, that the defendant, after the sale, had accepted and 
received a dividend apportioned to the shares, would not that act 
be evidence sufficient to show that the contract of sale of the shares 
to him was no longer executory? 1-f the defendant did "enter into 
possession of the business with the other man, running it as owner, 
carrying it on as contemplated by the contract," such acts are 
irreconcilable with any other conclusion than that he had become 
the owner of the shares, and that the contract of sale was executed, 
nothing remaining to be done under it except for him to pay the 
purchase price. 

All that has been said applies with added force to that part of 
the instructions relating to the acceptance and receipt of the interest 
in the automobile. That interest was capable of a manual delivery 
and receipt. It was a part of the property included in the one 
entire contract 0°f sale. Acceptance and receipt of it took the whole 
contract out of the statute. In Weeks v. Orie, 94 Maine, page 463, 
it is said: "It is unquestionably the law, in such case, that an 
acceptance and receipt of a part of the articles purchased, or all of 
one class of the articles purchased, necessarily takes the whole con
tract out of the statute." 

As to the other claim of defendant, that the plaintiff should have 
procured and delivered or tendered to him a certificate of the shares, 
the learned Justice instructed the jury that that was not a necessary 
act on the part of the plaintiff to entitle him to recover. This 
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instruction was correct. . The plaintiff sold his ownership of the 
stock, which carried with it the right to have a certificate issued to 
the purchaser, no certificate having been issued up to that time. 
By virtue of the contract of sale the defendant acquired the right, 
which the plaintiff before had, to have a certificate of the stock issued 
to him by the corporation. It was not the duty of the plaintiff, 
and not included in the terms of the contract, that he should pro
cure from the corpo.ration a certificate of the shares to himself and 
transfer that to defendant, or that he should procure a certificate to 
be issued to the defendant. 

Finding no error in the instructions, the entry must be, 
Exceptions overruled. 

MASSACHUSETTS BREWERIES COMPANY vs. MORRIS HERMAN. 

Cumberland. Opinion June 7, 1910. 

Replevin. Bonds. Sufficient Sureties. Non-re,qident ,Sureties. Evidence. Pre
sumption of Regularity. Revised Statutes, chapter 98, ,qection 10. 

The word "sufficient" as used in Revised Statutes, chapter 98, i-;ection 10, 
requiring "sufficient sureties" on a replevin bond means adequate to 
suffice or equal to the end proposed. 

Under Revised Statutes, chapter 98, section 10, requiring "sufficient sureties" 
on a replevin bond, the fact that one of the two suretiei. upon such a bond 
is a non-resident of Maine does not, in and of it:-1elf, constitute non-com
pliance with the requirements of the statute. 

When one of the two sureties on a replevin bond is a non-resident of Maine, 
the sufficiency of such surety can be attacked only by plea in abatement, 
and not by a motion to dismiss. · 

In the absence of proof to the contrary, a replevying officer is presumed to 
have taken the bond required by Revised Statutes, chapter 98, section 10. 

011 exceptions by plaintiff. Sustained. 
Action of replevin for 500 dozen pint bottles, brought in the 

Superior Court, _Cumberland County. The defendant appeared 
specially on the return day of the writ and filed a motion to dismiss 
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the action on the ground that the officer had failed to take the bond 
required by statute, because it appeared from the bond itself that 
one of the sureties thereon was a non-resident. The motion was 
sustained and the plaintiff excepted. 

The case is stated in the opinion. 
William C. Eaton, and Connellan & Connellan, for plaintiff. 
Foster & Foster, and Frank H. IIaskell, for defendant. 

SITTING: WHITEHOUSE, SAVAGE, PEABODY, KING, Brno, JJ. 

Brno, J. This is an action of replevin of goods. The return 
of the officer upon the writ, which was returnable to the Superior 
Court of Cumberland County, states that he took a bond with 
sufficient sureties but the bond returned with the writ as required 
by statute declares that one of the two · sureties is of Boston, in 
the Commonwealth of Massachusetts. The defendant appeared 
specially and seasonably filed a motion to dismiss the action on the 
ground that the officer had failed to take the bond required by 
statute because it appeared from the bond itself that one of the 
sureties was a non-resident of this State. The motion was sustained 
and the plaintiff had exceptions. 

The defendant is entitled to a bond in conformity to the pro
visions of the statute-''a bond to the defendant, with sufficient 
sureties:" R. S., c. 98, §10,~ that is with two or more sureties 
adequate to suffice or equal to the end proposed. The motion does 
not and cannot deny that either of the sureties did not possess or 
hold property within the State adequate to enable him to respond to 
the obligation which he assumed. Can the fact that one of suoo 
sureties is not a resident of the State render him insufficient? We 
think not. Sufficiency does not import residence and the statute 
makes no other requirement save in the matter of number and suffi,;. 
ciency: See Clarke v. Chapin, 7 Allen, 425, 426. While not in 
pari materia, it is a significant fact that of all the bonds for which 
provision is made by the statutes of the State, the sureties of those 
of executors, administrators and guardians only are required to be 
residents. 
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The case of ·Wilkins v. Dingley, 29 Maine, 73, is relied upon by 
defendant as supporting his contention. It is a suit of a sheriff upon 
the bond of his deputy for damages arising from the failure of the 
latter to take the replevin bond provided for by the statute which 
then required a sufficient surety or sureties. The bond was executed 
by one surety, an inhabitant of Boston, who did not appear to have 
ever resided or to have had any property in this State. The ques
tion for decision was whether the officer had taken a bond with 
sufficient surety and the court held that a surety residing without 
the State and having no property within it was not sufficient, and 
this upon the ground that the language of the statutes requiring 
sufficient surety or sureties is "limited by the jurisdiction of the 
legislative power, which did not contemplate its operation beyond 
its limits ; "-in other words that the defendant in replevin should 
have a remedy upon the bond enforceable in the courts of the State. 
This is the scope of the decision. 

In Ruther:ford's Heirs v. Clark's Heirs, 4 Bush. (Ky.) 27, the 
bond of the executor appointed by the court in Kentucky was signed 
by non-residents as sureties and the court, upon objection that the 
bond was therefore void, says that ,rhowever improvident the accept
ance of the bond of non-residents may have been, there being no 
law forbidding it, this court cannot adjudge it illegal." 

Whether the non-resident surety in the case before us has suffi
cient property within the State is not open on motion to dismiss. 

If the officer served the writ, the implication is that the bond 
required by statute was given. In the absence of proof, he is 
presumed to have acted as the law requires. Shorey v. IIussey, 
32 Maine, 579, 580. There is a presumption, therefore, that the 
non-resident surety was sufficient. His sufficiency can be attacked· 
only by plea in abatement, as the attack can be supported only by 
evidence dehors the record. 

We conclude, therefore, that the fact that one of two sureties 
upon a replevin_ bond is not a resident of the State does not in and 
of itself render the bond insufficient. 

Exceptions sustainedj motion to dismiss overruled. 
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CITY OF BANGOR vs. ANNA C. PEIRCE, Admx. 

Penobscot. Opinion June 7, 1910. 

Municipa,l Corporations. Public Improvements. Personal Liability. Assessments. 
Executors and Administrators. Revised ,Statutes, chapter 23, sections 33, 37. 

1. Neither the state nor federal constitution prohibits the enactment of 
section 37 of chapter 23, R. S., imposing a personal liability upon the party 
assessed for benefits to his abutting real estate resulting from street 
improvements. 

2. A party vested with the legal title to such abutting property, though in 
trust only, is within the statute and can be assessed and made personally 
liable for such benefits, since he has the right of reimbursement from the 
trust estate, even though no right of reimbursement is expressed in the 
statute. 

3. If such trustee does not pay the assessment in his lifetime an action can 
be maintained therefor under Revised Statutes,· chapter 23, section 37, 
against his goo,ls and estate in the hands of his executor or administrator. 

On report. Judgment for plaintiff. 
Action under the provisions of Revised Statutes, chapter 23, 

section 37, to recover the assessments on certain lots of land on 
Franklin Street, Bangor, made on account of widening said street. 
Plea, the general issue, with brief statement as follows : "That 
neither the said Laura Hayford in h~r lifetime, nor the defendant 
as administratrix with the will annexed of the estate of said Laura 
Hayford, as aforesaid, ever was indebted to the plaintiff as 
alleged." When the action came on for trial, the following admis
sions were made : 

"It is admitted that there was an authorization of this suit by the 
City Council of Bangor. 

"~t is admitted that the street has been opened and that the 
damages have been paid. 

''It is admitted that the assessment was legal and in due form 
upon land held by Laura Hayford as trustee. 

"It is admitted that the claim was duly filed in the probate office 
against the estate of Laura Hayford." 

At the conclusion of the evidence, the case was reported to the 
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Law Court to render such judgment as the law and the evidence 
require. 

The declaration in the plaintiff's writ is as follows: ''In a plea 
of the case for that whereas on the twelfth day of December A. D. 
1905 upon the petition of thirty-four tax-payers and residents of said 
City, the City Council of said City ordered the Street Engineers of 
said City to lay out a widening of Franklin Street in said City; and 
whereas the said Street Engineers gave due notice of their intention 
to lay out said widening on the 30th day of December A. D. 1905, 
and on said 30th day of December A. D. 1905, said Street Engineers 
met and proceeded to lay out said widening, and after hearing all 
persons on the questions of damages, awarded Laura Hayford 
Trustee, the sum of $30,000 as full compensation for the land taken 
for said widening, and assessed a portion of said sum so awarded, 
to wit, the sum $22,500 upon the lots adjacent to and bounded on 
said street, other than those for which damages are allowed, and 
did assess upon Laura Hayford under the name of Laura Hayford 
trustee, the sum of $8,250.07 she owning land bounded upon said 
street and being benefited thereby ; 

And whereas on the Hth day of January A. D. H)OG, the City 
Council of said City accepted the report of said Street Engineers and 
established sp.id laying out as made by them in their report, and 
ordered notice to be given to all persons that said City Council would 
meet on the 29th day of January A. D. 1906, to •give a hearing to 
all persons interested in the questio~ of betterments; and whereas 
due notice having been given, said City Council met on the said 29th 
day of January 190G, heard all parties on the question of better
ments and finally established and confirmed said assessments as 
reported by said Street Engineers ; and whereas the City Clerk of 
said City having recorded the assessment apportioned and established 
as aforesaid, gave due notice on the 31st day of January A. D. 
1906, to each owner and proprietor of said lot or parcel of land so 
assessed, of the amount assessed against it, and whereas said City 
has paid to the ow11er of the land taken for said widening the sum 
of $30,000 being the amount awarded, and has entered upon and 
taken possession of said land for the purpose of widening said street ; 
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wherefore by reason of all of which acts and proceedings by said 
City in the premises, the said Laura Hayford became indebted to said 
City in the sum of $8250.07 with interest thereon at twelve per cent 
per annum from the said twenty-ninth day of January A. D. 1906, 
as for money paid, laid out and expended by said City for the 
benefit of said Laura Hayford which sum the said Laura Hayford 
in consideration of the premises aforesaid promised to pay plaintiff 
on demand as by statute in such case made and provided. 

And plaintiff avers that on the twenty-first day of November 
A. D. 1908, being within eighteen months after the said Anna C. 
Peirce had filed notice of her appointment in the Probate Court as 
administratrix with the will annexed as aforesaid, and at least thirty 
days before the commencement of this suit, the claim herein declared 
on, a copy of which is hereto annexed, was filed in the Probate 
Court according to law ; yet neither the deceased in her lifetime, 
nor since her decease, has the said Anna C. Peirce, ever paid the 
same. 

And plaintiff further avers that twenty months has not elapsed 
since the defendant filed her notice of appointment as aforesaid in 
the Probate Court. 

Bangor, Me., Nov. 21, 1908. 
ESTATE OF LAURA HAYFORD, 

To CITY OF BANGOR, Dr. 
Highway Department. 

1908. For assessment made January 29, 1906 on account of widen
ing of Franklin Street. 

Lot westerly side of Franklin Street with the store house and 
buildings, bounded southerly by Kenduskeag Stream and measuring 
on Franklin Street about 110 feet. 

Amount assessed 
Lot easterly side of Franklin Street bounded northerly 
by Kenduskeag Stream with buildings, measuring on 
Franklin Street about 27 5 feet. 

Amount assessed 

Interest for two years, 9 months, 24 days at 12 % 

VOL. CVI 34 

498.92 

8250.07 

8748.99 
2957.15 

11706.14 
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Also for that the said Laura Hayford at Bangor on the 29th day 
of January A. D. 1906 being indebted to the plaintiff in another sum 
of fifteen thousand dollars for so much money before that time laid 
out and expended by the plaintiff for the use of the said Laura 
Hayford at her request, in consideration thereof, then and there 
promised the plaintiff to pay the same on demand; yet neither the 
said Laura Hayford in her lifetime, nor since her decease has the 
said Anna C. Peirce, Administratrix with the will annexed, ever paid 
the same, although plaintiff on the 21st day of November A. D. 1908 
being within eighteen months after said Anna C. Peirce filed notice 
of her appointment in the Probate Court as administratrix of said 
Laura Hayford with the will annexed as aforesaid, and at least 
thirty days before the commencement of this suit filed the claim 
herein declared on, being the account hereto annexed in the Probate 
Court according to law. And plaintiff further avers that twenty 
months has not elapsed since the defendant filed notice in the Probate 
Court of her appointment as aforesaid. 

Bangor, Me. Nov. 21, 1908. 

ESTATE OF LAURA HAYFORD, 

To CITY OF BANGOR, Dr. 
Highway Department. 

1908. For assessment made January 29, 1906 on account of widen
ing of Franklin Street. 

Lot westerly side of Franklin Street with the store house and 
buildings, bounded southerly by Kenduskeag Stream and measuring 
on Franklin Street about 110 feet 

Amount assessed $ 498.92 
Lots easterly side of Franklin Street bounded northerly 

by Kenduskeag Stream with buildings, measuring on 
Franklin Street about 27 5 feet 

Amount assessed 8250.07 

$8748.99 
Interest for 2 years, 9 months, 24 days at 12 % 2957.15 

$11706.14 
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Yet though often requested, said Defendant has not paid said 
sum, nor any part thereof, but neglects and refuses so to do, to the 
damage of said plaintiff (as it says) the sum of Fifteen Thousand 
Dollars." 

The case is stated in the opinion. 
Donald F. Snow, Charles A. Bailey, and Taber D. Bailey, 

for plaintiff. 
E. C. Ryder, for defendant. 

SITTING: EMERY, C. J., PEABODY, SAVAGE, SPEAR, CORNISH, 
KING, Brno, JJ. 

EMERY, C. J. By statute, R. S., chap. 23, sec. 33-37 inclusive, 
provision for widening streets, etc., in cities is made substantially 
as follows, viz : When the city council widen any street and decide 
that damages should be allowed therefor, they may apportion a part 
or the whole of such damages, as to them seems fit, upon the lots 
adjacent to and bounded on such street. Before such apportionment 
or assessment is made, public notice is to be given to all persons 
interested. Any person not satisfied with the amount for which he 
is assessed can have the assessment upon his land determined by 
arbitrators. If the assessment finally fixed on any lot is not paid, 
the lots may be sold, etc., and, by sec. 37, ((If said assessments 
are not paid, and said city does not proceed to collect said assess
ments by a sale of the lots or parcels of land upon which said assess
ment is made, or does not collect, or is in any manner delayed or 
defeated in collecting said assessments by a sale of the real estate so 
assessed, then the said city, in the name ·of said city may maintain 
an action against the party so assessed for the amount of said assess
ment, as for money paid, laid out and expended, in any court com
petent to try the same, and in such action may recover the amount 
of such assessment, with twelve per cent interest on the same from 
the date of said assessment, and costs." 

Acting under the above statute, the City Council of Bangor duly 
widened Franklin street, allowed $30,000 for damages caused 
thereby, and apportioned a part of said damages upon certain lots 
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adjacent to and bounded on Franklin street. The lots so assessed 
had been conveyed to Laura Hayford by a deed reciting that the 
consideration was "paid by Laura Hayford of said Bangor as she is 
trustee under the last will of Wm. B. Hayford, late of said Bangor, 
deceased;" and that the conveyance was made to ((the said Laura 
Hayford, Trustee, her successors in said Trust, heirs and assigns 
forever" with habendum to ((the said Laura Hayford, Trustee, her 
successors in said trust, heirs and assigns forever." There was in 
the deed no other suggestion that she was not to have the land in 
absolute fee simple. The assessment upon this land by the City 
Council was made agai~st ((Laura Hayford, Trustee," ,Jan. 29, 1906. 
She did not appeal from the assessment, nor did she pay the assess
ment during her lifetime up to her death, March 20, 1907. The 
assessment not having been paid nor any other measures to collect 
it having been taken, the city on Dec. 22, 1D08 brought this suit 
therefor against her estate in the hands of Anna C. Peirce, Admx. 
thereof. Authority for the suit is claimed under se~. 37 of the 
statute above quoted. 

No question is made of the regularity of the proceedings, nor of 
the validity of the assessment upon the lots. The only contention 
in the defense is that Laura Hayford was not in her lifetime person
ally liable for the assessment, and hence of course her individual 
estate is not liable after her death. Two propositions are urged in 
support of the contention,-first, that the legislature has no power 
to impose upon the owner a personal liability for such assessment,
second, that in fact this assessment was not upon her personally but 
only upon her as trustee, and hence only the trust estate was made 
liable. 

1. The constitutional question raised has received different 
answers in different States. The majority of the answers affirm the 
power. Many of the cases denying the power seem to be based on 
a theory that it is unjust to make the owner personally liable for 
what is only a benefit to a particular parcel of land. But the 
justice or injustice of the requirement is a question for the legislature, 
not for the court. The power is manifestly legislative in character, 
and hence must be upheld unless clearly prohibited to the legislature 
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by some section or clause of the State or Federal Constitution. No 
exercise of the legislative power is to be held thus prohibited unless 
the prohibition is manifest, beyond a reasonable doubt, as has often 
been iterated in prior opinions of this court. We do not find in 
either constitution any section or clause clearly forbidding the 
imposition of a personal liability upon the owner to make compen
sation for the increase in the value of his property caused by 
adjacent public improvements made at the public expense. The 
imposition of a personal liability for special assessments is not under 
the power of eminent domain, but is under the taxing power of the 
legislature, almost if not quite its most exte~sive, least limited, 
power. Dafryniple v. MiliDa1.1kee, 53 Wis. 185; People v. White, 
94 Ill. 604; Allen v. Drew, 44 Vt. 175; Warren v. _Henley, 31 
Iowa, 31; New Hcwen v. R. R. Co., 38 Conn. 442; Hager v. 
Reclarnat,ion Dist., 111 U. S. 701; State v. Newa 0rk, 35 N. J. L. 
168 ; Hill v. Higdon, 5 Ohio St. 243 ; Litcl~fteld v. New York, 
41 N. Y. 123. In this State Auburn v. Paul, 84 Maine, 212, 
was a case to enforce a personal liability upon an abutting owner 
for the sum assessed upon his abutting property under a statute 
identical with the sec. 37 in this case. The action was sustained, 
the court remarking (page 216) ((The constitution no where pro
vides that the legislature shall not require private interests receiving 
a peculiar advantage from a public work to contribute in a com
mensurate degree." In City qf Lowell v. IIaclley, 8 Met. 181, as 
early as 1844, there was sustained without question an action of 
assumpsit against the owner to recover the amount of an assessment 
for the expense of a sidewalk in front of his land. Statutes 
imposing personal liability to pay special assessments have long 
existed and been enforced in Maine and Massachusetts without 
question and this acquiescence is strong argument for their constitu
tionality, if argument were needed. 

II. The statute (sec. 37), above held constitutional, expressly, 
in terms, authorizes (( an action against the party so assessed for 
the amount of said assessment as for money paid, laid out and 
expended." If the deed to Laura Hayford and the assessment had 
made no mention of her title being that of trustee, it would now 
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need no argument to justify holding her personally liable under the 
statute. Auhurn v. Paul, 84 Maine, 212. Lowell v. Hadley, 
8 Met. 181. The deed and the assessment, however, did describe 
her as ((Trustee" and it should be conceded that a trust in the land 
could have been enforced against her. Was she, nevertheless, per
sonally liable for the assessment made upon the land which she held 
under the deed above recited? 

She held the legal title, and, though holding it in trust, she was 
yet the legal owner with all the legal rights, duties and liabilities of 
owner as to all the world except the cestui que trust. Smith v. 
Portland, 30 Fed. 734; Carey v. Brown, 92 U. S.171, at page 
172 and cases there cited; Obert v. Bordine, 20 N. J. L. 394; 
1 Perry on Trusts (3 Ed.), sec. 32. She could have maintained real 
actions against disseisors and actions of forcible entry and detainer 
against tenants, and also actions for rents, injuries to the freehold, 
etc. in her own name without describing herself as trustee. She 
would have been personally liable to others for injuries resulting 
from the condition of the property. Slwpard v. Orearner, 160 
Mass. 496. In actions against her concerning the property, it 
would not have been necessary to declare against her as trustee. 
Odd Fellows v. McAllister, 153 Ma~s. 292. As said in that case 
(page 297) ((the description of the defe.ndants as 'trustees' in the 
writ was surplusage. There is no provision by which judgment and 
execution against trustees run against the trust estate in their hands, 
as in the case of executors and administrators. Even when they 
are entitled to indemnity from the trust fund, the judgment in an 
action at law is against them as individuals, whatever may be the 
doctrine in equity." 

That general taxes upon land held in trust may be assessed to the 
holder of the legal title and that such holder is within the statutes 
imposing a personal liability therefor upon the person assessed, is 
well settled and, indeed, does not appear to have been questioned. 
Baldwin v. Trustee, 37 Maine, 369; Tracy v. Reed, 38 Fed. 69; 
Miner v. Pingree, 110 Mass. 47; Richardson v. Boston, 148 
Mass. 508; Kn-ight v. Boston, 159 Mass. 551 ; Dunliam v. 
Lowell, 200 Mass. 4n8; Latrobe v. Baltimore, 19 Md. 13; Perry 
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on Trusts, sec. 331 ; Beach on Trusts and Trustees, sec. 415; 
Lewin on Trusts (1 Ed.), page 557. On principle, the trustee would 
seem to be as much within the statute as executors, administrators, 
guardians, etc., whose personal liabilities for taxes on property in 
their hands assessed to them is at least assumed in Fair:_field v. 
Woodman, 76 Maine, 549 (page 551); Dresden v. Bridge Go., 
90 Maine, 489 (page 493) and is expressly held in Payson v. 
Tujls, 13 Mass. 493. 

It is urged, however, that even if Mrs. Hayford was personally 
liable for general taxes assessed upon the land in question, it does 
not follow that she was personally liable for special assessments like 
that in this case. That much may be conceded. The question of 
her p~rsonal liability in either case depends upon the statute in that 
case. In the case of special assessments the statute is comprehensive 
and explicit that an action for the amount of the assessment may be 
maintained ''against the party so assessed." Mrs. Hayford was the 
party and the only party assessed. She was the proper person to be 
assessed as she was the legal owner, held the legal title. The taxing 
authorities were not required to go behind her title. The addition 
of the word "Trustee" to her name did not make her any the less 
the party assessed, any more than does the addition of the word 
"guardian," or "executor" or "administrator" in assessments against 
such persons. It did not exempt her from her obligation, as the 
holder of the legal title and the party properly assessed, to pay the 
assessment as required by the statute. 

One argument strongly urged against the applicability of the 
statute to one who holds the legal title, not for himself but in trust 
only for others, is that the statute does not provide that such person 
may be reimbursed from the trust estate. It is contended that for 
want of such a provision the statute must be held inoperative upon 
persons holding only the legal title without any beneficial interest, 
since otherwise it would be open to the constitutional objection that 
it would thus operate to take the property of one person for the 
benefit of another without due process of law. The answer is that 
the trustee would have the right of reimbursement from the trust 
estate for what he is compelled by the statute to pay for its benefit, 
and it is not necessary the right should be expressed in the statute. 
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Whenever any law, statutory or other, imposes a personal duty 
upon a guardian, executor or trustee to pay money of his own for 
the benefit of the estate in his care, it follows under the general 
principles of jurisprudence, :Vithout special statutory provision, that 
the money so paid will be chargeable to the estate and that in equity, 
at least, reimbursement will be enforced. . Perry on Trusts, secs. 
910, 913, 915; Perrine v. Newell, 49 N. J. Eq. 57; lVooclr1,dJ' 
v. N. Y. R. R. Oo., 129 N. Y. 27; Gibson v. Oharte1· Oak 
Ins. Oo., 142 U.S. 32(L The principle is illustrated by analogous 
cases where life tenants have been obliged to pay the whole assess
ment for street improvements benefiting the property. The duty to 
pay the whole may be imposed on life tenants though the benefit is 
to the fee as well as the life estate, and when imposed and performed 
the life tenant can compel the remainder man to contribute his 
equitable share. Plympton v. Bo8ton 1Ji.~JJen8ary, lOG Mass. 544 ; 
Reyburn v. Wallace, (Md.) 3 S. W. 482. So in the case of a 
tenant from year to year. IIitner v. Ege, 23 Pa. St. 805. No 
statute was invoked in those cases. 

It is still further urged that if there was a right of action against 
Mrs. Hayford personally it should have been brought in her life
time since by its terms the trust ended with her death and now there 
is no trust estate from which her estate can be reimbursed if now 
compelled to pay. In the argument at bar there was some discus
sion whether a special assessment is a debt. Whether technically a 
debt or not, there was a personal duty to pay the assessment, not 
contractual to be sure and only imposed by statute but nevertheless 
a personal duty. Duties imposed by law are as much duties as 
those assumed by contract, 3 Bl. Com. lG0. This duty she did not 
perform in her lifetime as she might and should. Her estate must 
now answer for her default. Bulkley v. Olarlc, 2 Root 60 (Conn.); 
Wooten v. House, (Tenn.) 36 S. W. 936. The right of action 
was against her personally and hence under modern law survives 
her death. 

Judgment for tlw plaintijf'for eighty-seven lmndred 
and forty-eight dollars and ninety-nine cents 
with inte-rest at twelve per cent pe-r annum from 
Jany. 29, 1906, tlw elate of tlie assessment. 
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CHARLES D. MERRITT AND LYMAN B. MERRITT 

vs. 

THE HOULTON WATER COMPANY. 

Aroostook. Opinion June 29, 1910. 

Wiiter.~ and Waterco'Ursc.~. Diversion of Wi.itcr by Permiission. Da1nages. 

537 

When a riparian owner gives permission, even gratuitously, to divert water 
from the stream, he cannot recover damages for such diversion made before 
revocation of the permission. 

On report. Judgment for defendant. 
Action on the case to recover damages for the alleged unlawful 

diversion of water by the defendant from the plaintiffs' mills on the 
Meduxnekeag Stream in Houlton. Plea, the general issue with 
brief statement alleging, among other things, that any taking or 
diverting of water by the defendant, if any, was by the '~license, 
consent and permission of the said plaintiffs" and that such license,· 
consent and permission had never been revoked. At the conclusion 
of the evidence, the case was withdrawn;from the jury and reported 
to the Law Court to determine '~all questions of law and fact," and 
to assess the damages if the plaintiff were entitled to recover. 

The gist of the case is stated in the opinion. 
P. If. Gillin, ancl 1-laniforcl W. Shaw, for plaintiffs. 
Madigan & Afacliyan, Ira G. I--Iersey, ancl Powers & Archibald, 

for defendant. 

SITTING: EMERY' C . • J.' w HITEHUUSE, PEABODY' CORNISH, KING, 
Bnrn, JJ. 

EMERY, .C. J. In their declaration the plaintiffs set forth their 
cause of action substantially as follows :-They are the owners and 
operators of mills propelled by water power on the Meduxnekeag 
Stream, and as such are and have been entitled to have come to 
their mills for power the water that would naturally flow down said 
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stream past the mills, subject to its reasonable use by riparian pro
prietors above. After the erection and the beginning of the 
operation of the mills by the plaintiffs, the defendant company for 
some years diverted large quantities of water from one of the tribu
taries of the Meduxnekeag so that much less water than otherwise 
would, flows down the Meduxnekeag to the plaintiffs' mills. No 
complaint is sufficiently made of any trespass upon any property of 
the plaintiffs. The action is simply to recover damages for the 
diversion of the water from their mills. 

But it clearly appears from the evidence, even that introduced by 
the plaintiffs, that the diversion of the water was well known to the 
plaintiffs and they made no objection to it. Indeed it further fully 
appears from their language and conduct that they consented to • 
it,-distinctly gave the company to understand it might divert 
water as it did, without making any compeI?,sation. The first notice 
given the company of any change of mind was the service of the 
writ. It is evident that the plaintiffs cannot recover damages for a 
diversion to which they consented, and that, at the date of their 
writ at least, they had no cause of action therefor. Miller v. 
Auburn, etc., R. R. Co., G Hill (N. Y.) 61. 

Judgment for the defendant. 
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MARIA L. ATWOOD et al. 

vs. 

NEW ENGLAND TELEPHONE & TELEGRAPH COMPANY. 

Exceptions. 
Court. 

Penobscot. Opinion June 29, 1910. 

Authority to Allow. Proceedings to Establish. Application to Law 
Rule of Court XLIII. Revised &tatutes, chapter 79, section 55. 

1. It is for the ruling Justice to determine in the first instance what state
ments of facts or evidence should be incorporated in the bill of exceptions, 
to his ruling to be presented to the Law Court. 

2. If the excepting pnrty is not satisfied with the bill of exceptions as finally 
allowed by the ruling Justice, his remedy is by petition to the Law Court 
to establish a proper bill of exceptions under RS., chapter 79, section 55, 
and Rule of Court XLIII. 

3. If, instead of petition to the Law Court to establish a bill of exceptions, 
the excepting party brings to the Law Court the bill as settled by the 
ruling Justice, he must present the whole bill or his exceptions must be 
dismissed. 

4. That it has become impossible without his fault for the excepting party 
to present the evidence reg uired by the bill of exceptions does not relieve 
him from the duty. The court and the opposite party are nevertheless 
entitled to the evidence before considering the exceptions. 

On exceptions by plaintHfs. Dismissed. 
Action of trespass quare clausum under Revised Statutes, chap

ter 97, section 11, for entering upon ornamental grounds of the 
plaintiffs and cutting down and removing therefrom, without per
mission of the owners, certain ornamental trees, and lopping, trim
ming, and otherwise defacing certain other ornamental trees thereon 
standing. Plea, the general issue with brief statement as follows: 
"That the close described in the plaintiffs' writ was within the limits 
of a public highway in said town of Hampden and that any entries 
made by the defendant were made with the authority, permission 
and supervision of the selectmen of said Hampden and any acts 
committed by it were committed under legal authority so to do." 
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Verdict for plaintiffs for $185 with the following special finding·: 
('Do the jury find that the plaintiffs' land upon which the alleged 
trespass was committed, was either grass land ~r ornamental ground." 
Answer : "Ornamental." 

The verdict, in accordance with the instructions of the presiding 
Justice, was for the actual damages, and the plaintiffs filed a motion 
for judgment for three times the actual damages found by the jury. 
This motion was overruled and the plaintiffs excepted. 

The case is stated in the opinion. 
Mayo & Snare, for plaintiffs. 
Norman L. Bassett, for defendant. 

SITTING: EMERY, C. J., PEABODY, CoRNISH, KING, BrnD, JJ. 

EMERY, C. J. The action was trespass q. c. for entering plain
tiffs' close and cutting down trees thereon. After verdict for the 
plaintiffs for actual damages as instructed by the court, the plain
tiffs moved for judgment for three times the amount of the actual 
damages. The court denied the motion and the plaintiffs excepted. 
The bill of exceptions allowed by the presiding ,Justice and presented 
to the Law Court made "the evidence introduced at the trial, includ
ing the plans and photographs exhibited," a part of the bill. The 
evidence, plans and photographs thus made a part of the bill were 
not filed, and were not produced at the Law Court, whereupon the 
defendant moved the Law Court to dismiss the exceptions. 

The plaintiffs claim that the remainder of the bill without the 
evidence, plans or photographs, contains enough to enable the Law 
Court to determine whether the ruling was correct or not. Whether 
the Law Court can so determine without the evidence, etc., is a 
question for the ,Justice who made the ruling and settled the bill of 
exceptions. He, not the Law Court, is the judge in the first instance 
of what the bill should contain or omit. If the excepting party is 
not satisfied with the Justice's determination of that question, he 
should petition the Law Court to establish a proper bill of excep
tions. If, instead, he brings to the Law Court the bill settled by 
the Justice, he must bring the whole of it as so settled,-must 
comply with all its requirements to be entitled to a hearing. 
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At the argument upon the motion to dismiss the exceptions it 
was stated and admitted that the notes of the evidence at the trial 
taken by the official stenographer were lost, and that hence it was 
practically impossible for the plaintiffs to bring that evidence before 
the Law Court. The plaintiffs urge that this impossibility, being 
without any fault of theirs, should excuse them from furnishing a 
report of the evidence. The Law Court must assume, however, 
that the ruling excepted to was correct unless it appears from the 
entire bill of exceptions that the ruling was wrong and the plaintiffs 
prejudiced thereby. Whatever that part of the bill actually before 
the court may show, it cannot be known but that the part omitted 
would have shown the ruling to be correct or unprejudicial. At 
least, it must be assumed that the part omitted was necessary to the 
proper determination of that question. It may be a hardship upon 
the plaintiffs but the duty was upon them to present to the Law 
Court the entire bill of exceptions as settled and allowed by the 
presiding Justice if they desired its consideration. Their inability 
to do so, though not their fault, is their misfortune for which the 
defendant is not responsible. The misfortune mu~t remain where 
it fell. The Stenographer Cases, 100 Maine, 271. 

Exceptions dismissed. 
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J. A. CoFFIN vs. FHANK L. RoBINSON. 

Washington. Opinion ,June 29, 1910. 

Logs and Lumber. Log Driving. Liabilities. 

Merely making use for log driving purposes of structures one finds in a float
able stream does not imply a promise to pay the owner of the structures 
for such use. 

On report. Judgment for defendant. 
Assumpsit on account annexed for use of a wharf and lumber 

yard on Pleasant River, and for use of dams, brows, flow age, etc., 
in driving logs in the river above. Plea, the general issue. At the 
conclusio·n of the evidence, the case was reported to the Law Court 
for determination and in case the defendant was found liable, ''to 
assess damages in such an amount as the evidence warrants." 

The case is stated in the opinion. 
E. N. Benson, Oscm· F. Fello,ws, and Raymond Fellows, for 

plaintiff. 
P. If. Gillin, and Jokn F. Lyncli, for defendant. 

SITTING: EMERY, C. J., WHITEHOUSE, PEABODY, CmrnISH, KING, 
Brnn, JJ. 

EMERY, C. J. The items of the plaintiff's account annexed are 
all for use and occupation, and fall into two groups, those for the 
use of a wharf and lumber yard on Pleasant River, and those for 
the use of dams, brows, flowage, etc .• in driving logs in the river 
above. 

As to the first group, the preponderance of the evidence is that 
full payment was made therefor. As to the second group, we do 
not find sufficient evidence that the defendant promised to pay the 
plaintiff anything for what use he made of the dams, etc., for log 
driving purposes. The mere use of them did not imply any promise 
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to pay for such use. The defendant in driving his logs down the 
river was entitled to use the river as he found it. The plaintiff 
showed no franchise to charge for the use of the dams, etc., and 
without evidence of such franchise or of an agreement to pay, the 
plaintiff cannot recover. Ocqueoc Improvement Co. v. Mosher, 
101 Mich. 473. Lamprey v. Nelson, 24 Minn. 304. 

Judgment for defendant. 

In Equity. 

Lucy C. FARNSWORTH, Admx., 

vs. 

GEORGE F. WHITING, et als. 

Knox. Opinion June, 1910. 

Equity. Appeal. Decree. Revised Statutes, chapter 79, section 22. 

Equity rule No. XXVIII of the Supreme Judicial Court, authorizing an 
appeal from a single Justice's decree entered on a decision of the law court 
on appeal, and Revised Statutes, chapter 70, section 22, requiring him to 
enter a decree according to such decision, does not prevent a decree on 
affirmance from rontaining elements not in the original decree, though the 
decree mU',t follow the mandate, which the Justice cannot enlarge, limit, or 
modify, it being proper to enter such decree as will effectuate the court's 
decision ; and hence a decree, on affirmanee of a decree finding that 
defendants owned securities sued for by plaintiff as administratrix, prop
erly required plaintiff to transfer and indorse the securities and to pay 
over money collected during the litigation as interest or dividends. 

In equity. On exceptions by plaintiff. Overruled. 
The bill of exceptions states the case as follows : 
"In the above entitled cause, after an appeal by the plaintiff from 

the final decree on file, the law court certified its decision upon 
such appeal that decree be affirmed with costs upon appeal. Now, 
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a decree having been entered therein on the twenty-fifth day of 
May, A. D. 1910 by a single justice in accordance with said cer
tificate and the opinion of the law court, the plaintiff alleges ·that 
she has agreed to the form of such last named decree and within 
ten days after the entering of said decree as aforesaid now takes 
exceptions thereto as follows: 

((FrnsT. Because the words 'and extended to conform with the 
issues raised, the evidence and judgment of the Court on such 
appeal' are not warranted by the terms of the decision so certified. 

((SECOND. That Item third in the final decree now excepted to 
is not included within the terms of the final decree ordered to b•e 
affirmed by the law court and that said final decree so affirmed 
contains no provisions relative to the endorsement or transfer of 
title of the personal property and securities designated in said item 
third, nor anything whatever so in relation thereto. 

((THIRD. That Item fourth in the final decree, to which excep
tions are now taken, relates to a subject matter not referred to or 
included in the final decree ordered to be affirmed by the law court. 

The decree to which the exceptions relate, omitting formal parts, 
is as follows: 

((This case came on to be heard, after an appeal by the plaintiff 
from a final decree on file, and was argued by counsel. 

((Thereupon, upon consideration, it is adjudged and decreed as 
follows: 

((1st. That said final decree be and is hereby affirmed and 
expanded to conform with the issues raised, the evidence, and judg
ment of the court on said appeal. 

((2nd. That James R. Farnsworth, the donor, after the death 
of his wife, Helen A. Farnsworth, to wit, on the sixth day of May, 
A. D., 1905, at his dwelling house in Rockland, did give to George 
F. Whiting, one of said defendants, all of the personal property and 
securities enumerated and described in paragraph 3 in the plain
tiff's bill, to be equally divided between said George F. Whiting 
and his aister Isabella A. Martin, as stated in defendants' answer. 

((3rd. It is further ordered and decreed that the plaintiff Lucy C. 
Farnsworth, Administratrix with the will annexed of the estate of 
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the said James R. Farnsworth, shall on presentation, endorse and 
legally transfer all her apparent title or semblance to title or interest 
as administratrix in said personal property and securities hereinafter 
designed, to wit: (List omitted in this report.) 

''4th. It is further ordered and decreed that the said Lucy C. 
Farnsworth, administratrix, pay to the defendants, their attorneys 
of record or either of them, all sums of money collected, as interest, 
or dividends on any and all of the above named '3ecurities. together 
with lawful interest on all such sums, from the time of the recep
tion of the same to the time of payment as herein provided. 

'' 5th. A single bill of costs to be taxed for defendants." 
See .I?arnswortli, Adrnx., v. fVliiting, 104 Maine, 488, also same 

case, 106 Maine, 430. 
IIeatli & Andrews, for plaintiff. 
David N. Mortland, Rudney I. Thompson, and Arthur S. 

Littl0fielcl, for defendants. 

SITTING: EMERY, C. J., PEABODY, CoRNISH, KING, Bum, JJ. 

CoRNISH, J. This case is before the Law Court upon plaintiff's 
exceptions to the final decree entered in the above entitled cause under 
date of April 26, 1910, and involves the construction of Equity 
Rule No. 28. · 

The original suit in equity was brought to recover certain personal 
property in the possession of the defendants but alleged to belong 
to the plaintiff in her representative capacity, the property consist
ing of promissory notes, with bills of sale and insurance policies 
tiven as security therefor, certificates of stock, bonds and a dividend 
check. An issue of fact was framed for the jury as to whether the 
plaintiff's intestate, before his death, had given to the defendants 
the personal property in question and the jury found that he had. 
Thereupon the sitting Justice sign~d a decree affirming the finding 
of the jury and decreeing that (( all said property is now the prop
erty of said Whiting and Martin." The plaintiff carried the case 
to the Law Court on appeal where the finding as to this particular 
property was sustained and the decree of the sitting Justice was 

VOL. CVI 35 
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affirmed with costs. Thereupon a decree was filed and signed in 
accordance with the decision of the Law Court and it is to this 
decree that the plaintiff excepts. 

The ground of exception is that the decree, excepted to, contains 
"various provisions requiring the plaintiff to transfer and endorse 
certain securities and to pay over any sums of money she may have 
collected during litigation by way of interest, or dividends," the 
plaintiff contending that the decree should contain simply the words 
of the former decree and should embrace no elements not contained 
therein. Such a construction of Revised Statutes, chapter 79, 
section 22, and of equity rule No. 28, is altogether too narrow. It 
is true, as decided in lVkitney v. Johnston, ~:m Maine, 220, that 
the decree must follow the mandate and that a single Justice cannot 
enlarge or limit or modify the scope of the mandate or hinder or 
delay its execution. But it is also true, as stated in the same opinion, 
that while he should enter a decree in accordance with the mandate, 
he may no doubt issue subsidiary process, if necessary, to enforce 
such decree. In other words, a single Justice should sign such a 
decree as will effectuate the decision of the court and give to the 
prevailing pRrty such remedy as the court decides he is entitled to. 
In the case at bar the court has decided that the property in question 
belongs to the defendants. To simply enter a decree to_ that effect 
while the nominal title still rests in the plaintiff, would be but one 
step in securing to the defendants their rights. It would decide 
that the defendants were entitled to the property but could not 
have it unless a11other bill in equity were brought to compel the 
transfer. This would be a useless formality and a court of equitY, 
cannot be so impotent. The last decree simply carries into effect 
the first. It is a mere corollary. It does not attempt to go out
side the scope of the mandate but to effectuate it. 

It is the opinion of the court that these exceptions should be 
overruled with treble costs. 

Exceptions overruled. 
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WILLIAM w. RIPLEY '1)8. GEORGE E. TRASK. 

Lincoln. Opinion July 7, 1910. 

Tf'espass Quure Clausum. Tille. Burden of Proof. Evidence. Deeds. 

Plaintiff in trespass quare clausum must affirmatively show his title. 

A Htipulation that defendant in trespass quare clausum cut timber on the 
land under claim of title to the land is insufficient to show prescriptive 
title in him. 

On an issue of title, a quitclaim <lee1l from one conceded to be the owner of 
the land shows absolute title, and i:-; equivalent to title through warranty 
deed. 

That for over 70 year:,; plaintiff in trespass q uare clausum and his prede
cessors had been in uninterrupted posses:-,;ion of a farm under recorded 
deeds which inclnded the disputed tract, wild and unfenced land, and that 
plaintiff was in pmisession when suit was brought, established his title 
prima facie. 

On report. Action to stand for trial. 
Action of trespass quare clausum, but involving by stipulation 

the question of title only, and reported to the Law Court on 
exhibits and an agreed statement of facts, with the stipulation ((that 
if the court shall find that the title of said land in dispute is in the 
plaintiff, the action shall be returned to have damages assessed by a 
jury or by the court as the parties may then determine it. If the 
court find that the title of the premises in dispute is in the defend
ant, ffoal judgment in the action is to be given for the defendant; 

. but the plaintiff may have and recover the sum of $35 for which 
the defendant offered to be defaulted, with costs of suit to the date 
of said off er." 

The case is stated in the opinion. 

R. S. Partrid,qe, for plaintiff. 

_[Ieath & Andrews, for defendant,, 
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SITTING: WHITEHOUSE, SAVAGE, PEABODY, SPEAR, CORNISH, JJ. 

SPEAR, ,J. This is an action of trespass quare clausum, on report, 
but involving by stipulation the question of title only. The accom
panying chalk is a fair representation of the locus. 
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It will be observed that both parties base their contention upon 
conveyances from the same source, George Jones, the former owner 
of the disputed premises. The plaintiff relies upon a deed, dated 
in 1831, conveying the whole tract of land shown by the above 
chalk ''excepting however the land sold by me to Daniel H. Weeks." 

The defendant does not rely upon proof of title in himself, 
admitting several breaks, but upon the plaintiff's alleged want of· 
title in this, that the exception in the above named deed included 
the lot in controversy and excluded it from the plaintiff's chain of 
title. That it is incumbent upon the plaintiff to affirmatively show 
his title is now settled. Brown v. Webber, 103 Maine, 60. The 
defendant contends that the pla_intiff has failed to do this. 
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The deed from George ,Jones to Daniel H. Weeks, purporting to 
convey the excepted premises, was not recorded nor produced, there
fore the extent of the exception can be determined, if at all, by 
inference only from other deeds. But such inference cannot be 
admitted. It is expressly agreed that the plaintiff's chain of title 
included the excepted tract. 

Stipulation 5 admits: ''That the plaintiff, and all his prede
cessors in title under the deeds introduced by him, have been in 
uninterrupted possession of the farm on which they live and that 
the aforesaid deeds conveying said farm included all the disputed 
premises between the 115 and 156 rod line, which disputed premises 
consist of wild land, not fenced as between the two respective lines 
of title, nor occupied for ordinary farm purposes." 

Inasmuch as all the plaintiff's deeds except the first explicitly 
include the disputed tract, and in this it is not necessarily excluded, 
it is obvious that the express stipulation should control the construc
tion of the plaintiff's deeds with respect to the extent of the premises 
described. Has the plaintiff succeeded in proving title in himself? 
We think he has. 

The case is composed of a series of deeds offered by the plaintiff, 
which for a period of seventy-six years covered the tract upon which 
the plaintiff and his predecessors had lived, and also the disputed 
lot contiguous to the part of the tract occupied; and of several 
deeds offered by the defendant through one of which by inference 
he claimed that the disputed tract was excepted from the plaintiff's 
chain of title ; but a careful examination of the case shows that 
stipulation 5 precludes the defendant from claiming the exception 
and admits that the plaintiff's deeds covered the disputed tract; 
and no claim was made by the defendant of prescriptive title. The 
only evidence tending to show any acts of prescription on the part 
of the defendant is found in stipulation 6, which admits: "That 
the defendant cut wood and timber growing on land lying between 
the above mentioned points under a claim of title to said land." 
It is evident that this stipulation might as well have been left out 
as put into the case, so far as it affects the result. The cutting 
might have been done within a year. It may have been the very 
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trespass complained of in the plaintiff's writ. So that upon a final 
analysis the defendant shows no title whatever in himself. 

The deeds offered in evidence by the plaintiff were quitclaim, 
except the last three which were warranty deeds. The first quit
claim deed was from George ,Jones, the original owner, as appears 
from the admission in stipulation 3: rrThat one George Jones of 
Alna, Maine, was at one time the owner of the real estate in dis
pute." It would therefore seem to follow under the decision in 
Rand v. Skillin, G3 Maine, 103, that the quitclaim deeds through 
which the plaintiff claims title conveyed to him and his predecessors 
in title are at least prima facie evidence of ownership. In this case 
it is said: rrln a real action tried upon a plea of nul disseisin a 
warranty deed to the plaintiff, or a warranty deed to one from 
whom the plaintiff has a quit-claim deed, is sufficient prima facie 
evidence of ownership, and will authorize a verdict for the plaintiff 
unless the defendant prove a better title." It is admitted that 
Jones, the original grantor of the plaintiff's title, was the owner of 
the land which he sought to convey. The Jones title, therefore, 
under the admission, must be considered as absolute and equivalent 
to one conveyed to him by a warranty deed. Hence under the 
above decision, the quitclaim deed to the plaintiff's original prede
cessor from Jones, may be regarded as based upon a warranty deed 
to one from whom the plaintiff, through his predecessors, has a quit
claim deed. 

Blethen v. Dw-inel, 34 Maine, 133, seems to be more liberal in 
proof of title by quitclaim -deed than the case just cited. The 
Blethen case was a writ of entry on the demandants own seisin to 
which was pleaded the general issue and a brief statement of title 
by possession. The demandant offered in evidence a quitclaim 
deed to himself of the demanded premises which were duly executed 
and recorded. With respect to the title conveyed, the court say: 
r'ln the absence of other evidence, the deed, itself, raises a presump
tion that the grantor had sufficient seisin to enable him to convey, 
and also operates to vest a legal seisin in the grantee. The deeds 
introduced by the demandant, prim a facie, establish his title." 
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It is also admitted by stipulation 1 : ''That the plaintiff was in 
possession of the premises in dispute at the time of the action being 
brought." This stipulation, interpreted in its narrowest sense, 
nevertheless excludes any possible claim of possession on the part of 
the defendant, and leaves the plaintiff in possession under a recorded 
warranty deed, as it is admitted that the last three deeds, culminat
ing in the plaintiff's title, were warranty deeds. Tibbetts v. Estes, 
52 Maine, 566, is a case in which the plaintiff alleged that the 
defendant was in possession, and the court say·: "Such possession 
being prima facie evidence of title, the plaintiffs must prove a better 
one, or they cannot recover." 

Chandler v. lVilson, 77 Maine, 76, differentiates the phrases 
"strength of his own title" and ''weakness of the tenants" as found 
in the well established rule that "the dem~ndant must recover upon 
the strength of his own title and not on the weakness of the tenants." 

· Chief Justice PETERS in the opinion says: "Still, the demandant 
may recover if he has merely a better title than the tenant. In 
such case, he does recover upon the strength of his own title because 
this title is the strongest. He may not have what is called a true 
title __:_ a title good against the world - but if he has a good title as 
against the tenant, he may recover. The bare possession is the first 
degree of title, and any degree is better than no degree of title." 
Clements v. E8tes, supra, is quoted and approved. 

We think the plaintiff has established, as against the defendant, 
prima facie title to the disputed tract, and that the entry must be, 
in accordance with the stipulation of the parties. 

Act,ion to be retu,rned tu have damages 
assessed by a jury 01· by the court as 
tlw parties may tlien deterrnine. 
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1VIEJ\10RANDUJ\f DECISIC)NS 

CASES WITHOUT OPINIONS 

WILLIAM BARNET et al. vs. WILLIAM T. HAINES. 

Kennebec County. Decided January 29, ] 910. Assumpsit 
against the defendant as guarantor of a debt due from the Oakland 
Woolen Company to the plaintiffs. The question was whether the 
guaranty covered only those accounts due, and certain other goods 
ordered but not delivered prior to the date when the written 
guaranty was given July 8, 1908, or whether it was a continuing 
guaranty and covered also goods sold and delivered subsequent to 
that date. Reported to the Law Court. Held to be a continuing 
guaranty. Judgment for plaintiffs for $2,857.11 with interest from 
date of writ. Mi.inson & Coolidge, for plaintiffs. John E. Nelson, 
for defendant. 

MICHAEL McGRATH vs. BANGon RAILWAY AND ELECTnic CoMPANY. 

Penobscot County. Decided February 4, 1910. Action on the 
case to recover damages for personal injuries sustained by the plain
tiff and caused by the alleged negligence of the defendant. Reported 
to the Law Court. Judgment for defendant. C. J. Dunn, for 
plaintiff. B. C. Ryder, for defendant. 



Me.] :MEMORANDUM DECISIONS. 553 

DENNIS DALEY vs. PATTEN PRODUCE COMPANY. 

Penobscot County. Decided February 5, 1910. Action for 
breach of warranty of the quality of a -car-load of potatoes sold by 
the defendant to the plaintiff. Verdict for plaintiff for $211.49. 
Motion for new trial filed by defendant. Overruled. B. L. 
Fletcher, and William, B. Peirce, for plaintiff. B. L. Smith, for 
defendant. 

ELVIRA H. Woon AND HARLOW P. Woon, Appellants. 

Knox County. Decided February 5, 1910. Appeal from the 
decrees of the Judge of Probate allowing the accounts of Walter J. 
Wood, guardian of the plaintiffs. Appeals dismissed. Decrees 
below affirmed. Arthur S. Littl~field, for plaintiffs. Reuel Robin
son, for defendant. 

HARLOW H. ROGERS 'VS. WILLIAM HAUGH. 

Waldo County. Decided March 1, 1910. Real action to recover 
Lot 36, Division 1, Belfast. Writ dated November 25, 1908. 
Plea, the general issue with brief statement as follows : tr And for 
brief statement the defendant says, that he is seized in fee simple, of 
the premises demanded by the demandant in his said writ, and that 
he has been in possession thereof for the last three years without 
denial or interruption and that said demandant has not been in 
possession nor has he the right to possession of said demanded 
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premises." Both plaintiff and defendant claimed title by virtue of 
certain tax deeds. The last deed in the defendant's chain of title 
was a quit-claim deed given to him by Elbridge S. Pitcher, treasurer 
of the city of Belfast, dated December 8, 1908, and recorded 
December 10, 1908, conveying to the defendant all the right, title 
and interest which had accrued to the City of Belfast for the non
payment of taxes, duly authorized by the order of the city council 
of the city of Belfast. Conceming this last mentioned deed, the 
rescript says: ~tThe deed of the treasurer last mentioned, which is 
essential to the defendants title, bears date subsequent to the date 
of the plaintiff's writ; and being a matter arising after the com
mencement of the suit and before issue joined, it is not provable 
except under a special plea in bar to the further maintenance of the 
plaintiff's action. Although the defendant's brief statement under 
the general issue lacks the technical formality of such a plea, yet in 
as much as the plaintiff had not raised the question of its sufficiency 
by demurrer, we hold that the deed is admissible under the special 
plea, and shows that at its date the defendant had title to the 
demanded premises superior to that of the plaintiff." Judgment 
for defendant. Thompson & Blancha,rd, for plaintiff. James S. 
Harrinian, for defendant. 

LAURA A. LEAVITT vs. ALONZO A. SEAVEY, Admr. 

York County. Decided May 25, 1910. Assumpsit to recover 
for services as housekeeper for defendant's intestate, Stephen A. 
Seavey, also for services in taking care of barn, cattle, etc., of 
defendant's intestate also for use and occupation of plaintiff's tene
ment by defendant's intestate, amounting in all to $3,984. Verdict 
for plaintiff for $1,475.88. Defendant filed a general motion for a 
new trial. Overruled. James 0. Bradbury, and N. B. Walker, 
for plaintiff. John P. Deerfog, for defendant. 
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SusAN JoRDAN 1,,s. MAINE CENTRAL RAILROAD CoMPANY. 

Hancock County. Decided June 4, 1910. Action on the case 
under Revised Statutes, chapter 52, section 73, to recover damages 
caused by a fire alleged to have been set by a locomotive of the 
defendant. The defendant offered no evidence. Verdict for plain
tiff for $198.33. Defendant filed a general motion for a new trial. 
Overruled: Harry L. Crabtree, for plaintiff. Oscar F. Fellows, 
and Raymond Fellows, and Hale & Elamlin, for defendant. 

CHARLES E. Hn,L vs. MAINE CENTRAL RAILROAD COMPANY. 

Oxford. County. Decided June 8, 1910. Action on the case to 
recover damages for the destruction of the plaintiff's saw mill and 
contents, in Brownfield, by fire alleged to have been set by a passing 
locomotive of the defendant. Verdict for plaintiff for $7 ,2H9.30. 
Defendant filed a general motion for a new trial. Verdict set aside 
unless remittitur of all above $5,000 be made. Fred V. Matthews 
and Henry A. Peabody, for plaintiff. Bisbee & Parker, and 
White & Uar·ter, for defendant. 

RIVES MITCHELL vs. PURCHASE C. LEE. 

Penobscot County. Decided June 10, 1910. Assumpsit on an 
unwitnessed promissory note to which the defendant pleaded the 
statute of limitations. The note matured more than six years prior 
to the date of the writ but the plaintiff claimed that certain rocks 
and oats were delivered to him by the defendant within the six 
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years, the value of which was by agreement to be allowed on the 
note. The defendant admitted the delivery and agreement but con
tended that the same took place seven years before the suit. Verdict 
for plaintiff for $253.10. Defendant filed a general motion for a 
new trial. Overruled. Georrge H. Worster, for plaintiff. Bert'l·arn 
L. Smith, for defendant. 

BATH SAVINGS INSTITUTION vs. JoHN L. CLIFFORD. 

Lincoln County. Decided June 13, 1910. Real action reported 
to the Law Court. The plaintiff claimed title to the property under 
a mortgage and the foreclosure thereof from Bessie B. Gamage, 
dated Dec. 14, 1905 and recorded Dec. 19, 1905. The defendant 
claimed title under a sale on execution issued on a judgment rende.red 
in proceedings to enforce a mechanic's lien against the same property 
for materials furnished rrfrom Nov. 24, 1905 to and including May 
8, 1906." The mortgagee, the plaintiff in the action, was not a 
party to the suit to enforce the lien claim, and had no notice of it. 
Judgment for plaintiff. Foster & Poster, and George E. IIuglws, 
for plaintiff. Arthur S. Littl<gield, II. E. Hall, and Rodney I. 
Thompson, for defendant. 

HIRAM s. HIGGINS vs. CHANDLER s. MERRILL. 

Penobscot County. Decided June 29, 1910. Action of trespass 
quare clausum fregit. Practically the only question at issue was the 
location of the boundary line between the parties. Verdict for plain
tiff for $46. Defendant moved for a new trial. Overruled. 
Mayo & Snare, for plaintiff. Ma1·tin & Cook, J. B. Merrill, and 
A. J. Merrill, for defendant. 
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CHARLES L. SIBLEY vs. BEssE-Fox CoMPANY. 

Penobscot County. Decided June 29, 1910. The plaintiff, an 
employee of the defendant corporation, having been injured while 
attempting to enter an elevator in the charge of a fellow servant, 
brought an action of tort on the ground of the defendant's negli
gence in employing and retaining an incompetent servant. Verdict 
for plaintiff for $925. Defendant filed a general motion for a new 
trial. Sustained. Thompson & Blanchard, for plaintiff. P. H. 
Gillin, and Edgar M. Simpson, for defendant. 

ALBERT FRANCIS vs. A. E. McDoNoUGH, Admr. 

Androscoggin County. Decided July 12, 1910. Assumpsit for 
personal services on the farrp of defendant's intestate. Verdict 
for defendant and plaintiff moved for a new trial. Motion over
ruled. Tascus Atwood, for plaintiff. JJfcGiUicuddy & Morey, 
for defendant. 

EDWIN PIERCE' 

Appellant from Decree of Judge of Probate in re Twentieth 
Account of Trustee in re \Vill of John W. Lane. 

Cumberland County. Decided July 21, 1910. Appeal from 
decree of Judge of Probate, Cumberland County, allowing the 20th 
account of Edward M. Rand as trustee under the will of John W. 
Lane, and reported to the Law Court. For services and commis
sions the Probate Court allowed the trustee $1,536.77. Appeal 
sustained and case remanded for modification of account so that the 
amount allowed to trustee for services and commissions should be 
$1059.30. Payson & Vi,rgin, for appellant. Eben Winthrop 
Freeman, for appellee. 
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WILLIAM VIGUE vs. LEWISTON, AUGUSTA AND WATERVILLE 
STREET RAILWAY. 

Kennebec County. Decided July 21, HHO. Action on the case 
to recover damages for personal injuries sustained by the plaintiff 
while in the employ of the defendant. Verdict for plaintiff for 
$4, 950.. On motion and exceptions by defendant. Exceptions not 
argued. Motion ,;;ustained unless remittitur be made of so much 
of the verdict as exceeded $3,500. B. F. Maher, for plaintiff. 
Heath & Andrews, for defendant. 

CHRISTIAN lvERSON rs. HERBERT ST. CLAIR and Trustee. 

Cumberland County. Decided· July 21, 1910. Action brought 
in the Superior Court. Verdict for plaintiff and defendant moved 
for a new trial. Motion overruled. John B. I1ehoe, for plaintiff. 
Strout & Strout, for defendant. 

ALANSON J. MERRILL, 

Appellant from Decree of Judge of Insolvency Court. 

Penobscot County. Decided August 15, HHO. Appeal from 
a decree of the Court of Insolvency, Penobscot County, made 
September 30th, 1908, ordering said Merrill to charge himself in 
his capacity as assignee of Edward 0. Nason, an insolvent debtor, 
with the sum of $300 found by the Judge to have been received by 
said Merrill from a sale to Sanford C. Smith, in 1896, of all said 
Merrill's. right, title and interest as such assignee in and to certain 
real estate; and also ordering said assignee to charge himself with 
interest on said sum at savings bank rates from the time said sum 
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was received by him to the date of said decree. Reported to the 
Law Court. Appeal dismissed on the ground that it was not 
specially provided for in the insolvent law. See Revised Statutes, 
chapter 72, section 10. Alanson J. Merrill, for appellant. George 
H. Worster, for appellee. 

HENRY FARR 

vs. 

LEWISTON, AUGUSTA AND WATERVILLE STREET RAILWAY. 

Androscoggin County. Decided September 16, 1910. The 
plaintiff's wife was a passenger upon one of the defendant's cars. 
Owing to a defective brake, the car going down hill got beyond the 
control of the motorman and ran ~way. The plaintiff's wife either 
jumped, or was thrown from the car. She was seriously injured. 
This suit was brought by the plaintiff to recover compensation for 
the loss of the service, society and companionship of his wi(e, and 
for expenses, medicine, medical attendance and nursing, incurred 
in trying to cure her of her injuries. Verdict for plaintiff for 
$3,500.48. - Defendant filed a general motion for a new trial. 
Overruled. McGillicuddy & Morey, for plaintiff. Newell & 
Skelton, for defendant. 

JOHN w ALKElt vs. CHARLES LITTLEFIELD. 

Somerset County. Decided Septem her 28, 1010. Action on the 
case to recover damages for injuries inflicted on the plaintiff's mare 
in a collision with the defendant's automobile, so that she died. 
Verdict for plaintiff for $82.50. Defendant moved for a new trial. 
Motion overruled. George JI. Morse, for plaintiff. Butler & 
Butler, for defendant. 
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SoPHRONIA B. HIGGINS 

LEWISTON, AUGUSTA AND WATERVILLE STREET HAILWAY. 

Sagadahoc County. Decided September 29, 1910. Action on 
the case to recover damages for personal injuries sustained by the 
plaintiff, who was a passenger on one of the defendant's c:u-s, when 
she alighted from the car and in doing so her feet slipped from the 
lower step of the car and caused the injuries complained of. The 
plaintiff claimed that the cause of her fall was the slippery condition 
of the step from snow and ice which the defendant had negligently 
allowed to accumulate and remain on the step. Verdict for plain
tiff for $2300. Defendant moved for a new trial. Motion over
ruled. A. II. Stetson, and Foster & Foster, for plaintiff. Ne1vell 
& Skelton, for defendant. 

AMANDA F. HEATH vs. DrnIGo MuTUAL FrnE INSURANCE Co. 

Somerset County. Decided October 18, HHO. Assumpsit 
brought by the plaintiff to recover of the defendant the sum of 
$1300 and interest upon a policy of insurance issued to Robert S. 
Brown and payable in case of loss to the plaintiff, as her mortgage 
interest may appear. The special matter of defense set up was that 
Brown represented and warranted in his application that there was 
no other insurance upon the premises that the warranty was in fact 
untrue. Verdict for plaintiff for $138,1.50. Defendant moved for 
a new trial. Only two questions were raised, namely, the validity 
of the policy and the amount of the damages. Motion overruled. 
JJierrill & ]Jferrill, for plaintiff. II. & W. J . .Knowlton, L. R. 
Folsorn, and Newell & Skelton, for defendant. 
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JULIA B. MATTHEWS vs. MAINE CENTRAL RAILROAD COMPANY. 

Cumberland County. Decided November 12, 1910. Action on 
the case brought in the Superior Court in said county, to recover 
damages for personal injuries sustained by the plaintiff and caused 
by the alleged negligence of the defendant. The plaintiff was about 
to enter a coach of the defendant company at Bath for the purpose 
of going to Lewiston, and described the accident as follows : '' As 
I went to board the train they backed the engine. I was standing 
on my right foot just as they coupled the engine, with the left foot, 
I suppose, up, and that throwed me one side striking my shoulder. 
After striking my shoulder I fell to my knees." The evidence 
showed that the plaintiff's right shoulder or arm came in contact 
with the hand rail of the car. Verdict for plaintiff for $17 50. The 
defendant moved for a new trial. The only question involved was 
the amount of the damages, the liability of the defendant being 
admitted for whatever damage the evidence showed. the jury were 
warranted in finding. '' Motion sustained unless plaintiff within 30 
days from the certification of the case files a remittitur of so 
much of the verdict as is in excess of $500." E. C. Plummer, and 
Foster & Foster, for plaintiff. White & Carter, and Nathan & 
I--len1·y B. Cleaves & Stephen C. Perry, for defendant. 

FRED W. BRowN, Admr., vs. HENRY 0. NICKERSON. 

Waldo County. Decided November 23, 1910. Assumpsit on a 
note for $303. 7 5 with interest, given by the defendant to the plain
tiff's intestate. Defense, payment. Verdict for defendant. Plain
tiff moved for a ne~ trial. Motion overruled. F. W. Brown, 
for plaintiff. H. C. Buzzell, for defendant. 

VOL, CVI 36 
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MAUD A. JoRDAN, Admx., d. b. n., vs. CHARLES A. BoNNEY, 

Androscoggin County. Decided December - 1910. The 
rescript says: (~Action for money had and received brought by 
the ·administratrix de bonis non of the estate of Deborah Jordan 
against the residuary legatee of Hannah L. Rowe, who was the 
first administratrix of said Deborah ,Jordan's estate, to recover 
the amount of said estate alleged to have been in the hands of 
Hannah L. Rowe at the time of her decease and therefore to be 
now held by the defendant as her residuary legatee. The case was 
heard by the presiding J ustiGe without the intervention of a jury 
with right of exception in matters of law. The finding of the pre
siding Justice after reviewing the evidence was in these words. 'No 
other material facts appear in the case. Upon these facts I rule 
that the action is not mainhl.inable and direct that judgment be 
entered for the defendant."' The plaintiff excepted to this ruling. 
Held. (~That the deci5ion of the presiding Justice was solely as to 
the question of fact whether the plaintiff had sustained the burden 
of tracing the property of the intestate into the hands of the defend
ant and that his finding upon that question is conclusive and not 
subject to exception. No question of law was raised by the excep
tions." Exceptions overruled. George C. Wing, for plaintiff. 
Tascus Atwood, for defendant. 

GEORGE B. PIKE vs. RoscoE H. MORRELL. 

York County. Decided Decem her 12, 1910. Action of tres
pass in cutting and removing the standing growth from a tract of 
land comprising about six acres. In 1905, the plaintiff conveyed 
to the defendant the standing growth on a certain tract of land, 
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but previous to the conveyance the plaintiff and the defendant went 
upon the premises and spotted trees to indicate the boundary lines 
of the tract to be included in the conveyance.• The lines as marked 
by the spots were not straight, but quite irregular and zigzag, being 
so made to include spots of growth suitable to be cut. The chief 
question in dispute was where on the face of the earth the spotted 
line was actually made. If made where the plaintiff claimed, the 
six acre piece, on which the alleged trespass was committed, was 
entirely outside of the territory on which the defendant bought the 
standing growth, and if made where the defendant claimed the six 
acre piece was within the territory covered by the conveyance to 
him. The question of fact whether, the parties spotted the line as 
claimed by the plaintiff, or that claimed by the defendant, was 
determinable almost wholly from the conflicting testimony of the 
plaintiff and the defendant. Verdict for plaintiff for $256. 50. 
The defendant moved for a new trial. Motion overruled. Geo. F. 
& Leroy Haley, and Addison E. Haley, for plaintiff. Charles 
T. Read, and Gleaves, 1Vaterhouse & Emery, for defendant. 
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INDEX 

''Luckily I saved my index when I was wrecked on Juan Fernandez.'' 

Robinson Crusoe. 

ABANDONMENT. 

See PARl~NT AND CHILD. 

A husband may abandon or desert his wife but he cannot emancipate her. 

Thomaston v. Greenbush, 242. 

ABATEMENT.· 

See DOWER. 

ACCOUNT. 

See ACTIONS. COMPROMISE AND SwrTLEMENT. EXECUTORS AND ADMINIS

TRATORS. JUDGMENT. 

ACCOUNTING. 

See EQUITY. 

An eqnity snit hronght in 1907 to compel defendant to account as an equitable 
mortgagee under a deed from decedent recorded in 1S97 was barred by laches, 
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where defendant's bond for a reconveyance, under which complainant claims, 
was assigned in 1900 to one who assigned to complainant in 1907, shortly 
after decedent's death, an.ct delay in suing was not excused. 

· Smith v Emery, 258. 

An equity suit to compel an accounting as an equitable mortgagee held barred 
by !aches. Srnith v. Emery, 258. 

ACTIONS. 

See DEATH. DOWER. REAL ACTIONS. 

A claim which is in its nature entire cannot be split up into several causes of 
action, and if snit is brought for a part only of the items constituting an 
entire claim, recovel'y for that part will bar recovery in any subsequent suit 
for the residue or any other item,- of the same demand. 

Pumrroy v.' Prescott, 401. 

A breach of duty owed to other parties is not actionable by the party injured. 
Leighton v. Wheeler, 450. 

ADMINISTRATION. 

See EXECUTORS AND ADMINISTRATORS. 

ADULTERATION. 

See INTOXICATING LIQUORS. 

AFTER ACQUIRED PROPERTY. 

See CHATTEL MORTGAGES. 

AGREEMENTS. 

See CONTRACTS. CORPORATIONS. 
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ALlENS. 

See NATURALIZATION. PAUPERS. 

AMENDMENTS. 

See LOGS AND Lul\umn. PLEADING. 

To sustain a verdict for an injury to an employee through a gin pole falling, 
held that it was proper to consider the case as if the declaration had been 
amended to conform to certain evidence. 

Wyman v. Shoe Finding Co., 263. 

ANIMALS. 

The hirer of a horse, to avoid liability for its injury, was not bound to show 
how the injury was received; it being sufficient to show that the injury was 
mysteriously inflicted at night, whereupon the owner was bound to show the 
hirer's negligence. Sanford v. J{imball, 355. 

Whether a horse was injured through, the hirer's negligence held under the 
evidence, a question for the jury. Sanford v. J{iml)all, 355. 

APPEAL AND ERROR. 

See AMENDMENTS. APPEAL. EQUITY. EXCEPTIONS. INSTRUCTIONS. 
LA w COURT. PLEADING. 

APPEAL. 

See EQUITY. LAW Comn. 

A decree in equity will be affirmed on appeal, unless it 'is shown to be clearly 
wrong. Farnsworth v. Whiting, 430. 
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ARBITRATION AND A WARD. 

See INSURANCE. 

Where an award was made under a submission at common law, anrl the com
mission stated clearly the matter to be determined, held that the arbitrators 
had exceeded their authority and that the award was void. 

Coffin v. Hall, 126. 

ARREST. 

See BANKRUPTCY. 

ASSIGNMENTS. 

The effect of an agreement to pay to a third party amounts becomin?; due under 
a logging contract, stated. Bank v. H. & W. Co., 326. 

ASSOCIATIONS. 

See CORPORATIONS. INSURANCE. 

Unauthorized individual representations by an officer of an association which 
had platted land that certain vacant lots were to be dedicated to the public 
did not bind the association. Brown v. Dickey, 97 . 

• 
ASS UMPS IT. 

See LoGs AND LUMBER. 

A. declaration in an action of assumpsit is technically defective when it does 
not directly allege a promise on the part of the defendant. 

Uoffin v. Hall, 126. 

When the declaration in an action of assumpsit cloes not directly allege a 
promise on the part of the defendant, and there is only an inference of law 
from the terms of the contract set out in the declaration, it is not sufficient . 

• Coffin v. Hall, 126. 
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ASSUMPTION OF RISK. 

See MASTER AND SERVANT. NEGLIGENCE. 

ATTACHMENT. 

See CORPORATIONS. ExIWUTION. EXEMPTIONS. OFFICIIRS. 

No lien claim need be set out in the declaration in a writ to entitle a plaintiff to 
attach property in a suit for labor and materials furnished in repairing a 
house where the personal defendant is also the owner of the propert.y, and if 
one is set out it is immaterial or snrplnsage and is not subject to special 
demurrer. 111rtrtin & Suns Co. v. Hedden Co., 498. 

ATTORNEY AND CLIENT. 

See DowmL 

An attorney, within the scope of his employment, represents his client. His 
acts or omission as well as commission are to he regarded as tht> acts of the 
party he represents. The neglect of the attorney is equivalent to the neglect 
of the party himself. Beale v. Swasey, 35. 

An attorney who is clothed with no other authority than that arising from his 
employment in that capacity, has no power to compromise and settle or 
release and discharge his client's claim. He may clo all things incidental to 
the prosecution of the suit and which affect tile remedy only and not the 
cause of action.• He cannot bind his client by any act which amounts to a 
surrender in whole or in part of any substantial right. 

Pomeroy v. Prescott, 40 I. 

An attorney cannot compromise a demanct without special authority for that 
purpose, nor discharge it without satisfaction. 

Pomeroy v. Prescott, 401. 

Where in an action on an account annexed, the plaintiff's attorney without the 
knowledge or consent of the plaintiff, agreed to waive and release certain 
items in the account, held that the plaintiff was not bound by the agreement. 

Pomeroy v. Prescott, 40 I. 
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"AUSTRALIAN BALLOT CASE." 

See ELECTIONS. 

AUTOMOBILES. 

See MUNICIPAL CORPORATIONS. 

BAILMENT. 

See ANIMALS. 

One suing for negligence of a bailee, not a common carrier, has the general 
burden to prove the negligence; proof of the bailment and failure to return 
on demand placing the bnrden on the bailee to explain the cause by showing 
loss by fire or theft, or injury by accident or otherwise, whereupon the bailor 
must show that the loss or accident resulted from the bailee's negligence. 

Sanford v. J{irnball, 355. 

BANKRUPTCY. 

See INSOLVENCY. 

Where a judgment debtor under arrest on execution, on February 12, 1908,.in 
accordance with the provisions of Revised Statutes, chapter 114, section 49, 
gave the bond commonly known as a six months' bond, and on February 29, 
1908, was duly adjudged a bankrupt under the United States bankruptcy law, 
and on April 24, 1908, was duly discharged in bankruptcy and the judgment 
was a debt provable in bankruptcy, hr,ld that the discharge in bankruptcy 
released both the principal and the sureties from all further liability on the 
bond. Fogg Cornpany v. Bartlett, 122 . 

. BENEFICIAL ASSOCIATIONS. 

See INSURANCE (ACCIDENT). 

BILL OF EXCEPTIONS. 

See EXCEPTIONS. 
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BILLS AND NOTES. 

See GUARANTY. PRINCIPAL AND SURETY. 

BONDS. 

See BANKRUPTCY. CONSTITUTIONAL LAW, EVIDENCE. Ex}j~CUTORS AND 
ADMINISTRATORS. REPLEVIN. 

BOUNDARIES. 

See EASEMENTS. WAYS. 

BRIDGES. 

See RAILROADS. 

BURDEN OF PROOF. 

See ANIMALS. BAILMENT. INSURANCI•~. NIWLIGENCI~. REAL ACTIONS. 
TRESPASS. 

CARRIERS. 

See COMMERCE. COMMON CARRIERS. 

CASES CITED, EXAMINED, ETC. 

Bondur v. LeBourne, 79 Maine, 21, distinguished, 
Chase v. Bradley, 17 Maine, 89, distinguished; 
Larrabee v. Hascall, 88 Maine, 511, reaffirmed in part, 
Milford v. Bangor Ry. & Electric Co., 104 Maine, 233, affirmed, 
Portland v . .Auburn, 96 Maine, 501, distinguished, 
State v. Whalen, 85 Maine, 469, distinguished, 
White v. County Commissioners, 10 Maine, 317, examined, 

92 
195 
430 
316 
242 
399 
128 
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CHANCERY. 

See EQUITY. JURY. 

CHATTEL MORTGAGES. 

See lNSOLVItNCY. INTOXICATING LIQUORS. SALES. 

Under a chattel mortgage of a stock of goods permitting the mortgagors to 
make retail sales and buy for cash other goods to replace those sold, the 
mortgagors could remain in possession, and make sales in the ordinary course 
of business, on condition that the proceeds should he used to replace the 
goods, so as to prevent impairment of the mortgagee's security, but an 
unpaid-for folding couch, carpet, movable otflce, and clothes-press bought on 
credit, and placed in the store after the mor!gage and not bought to replace 
mortgaged stock, at"e not covered by the mortgage. 

Conley v. Murdock, 266. 

Under a chattel mortgage of a stock of goods permitting the mortgagors to 
make retail sales and buy for cash other goods to replace those sold, neither 
the mortgagors nor their assignee in insolvency could recover against the 
mortgagee on the theory that they have not used the proceeds to purchase 
new goods, but bought new goods on credit so that they would not be subject 
to the mortgage. Conley v. Murdock, 266. 

The mortgagee of chattels under a duly recorded mortgage can maintain an 
action therefor, at least up to the amount of his claim thereon, against one 
who takes them upon a writ of replevin against the mortgagor alone even if 
the mortgage has not been foreclosed. Muskin v. Lazarovitch, 353. 

CHATTELS. 

See -FIXTURES. 

CHURCHES. 

See RELIGIOUS SocmnEs. 
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CITIES. 

See MUNICIPAL CORPORATIONS. 

CLASS LEGISLATION. 

See CONSTITUTION AL LA w. 

COLLATERAL ATTACK. 

See WAYS. 

COMMERCE. 

See INTOXICATING LIQUORS. 

Liquors misbranded or adulterated are by the Pure Food Act forbidden to be 
. introduced into this State from another 8tate, and hence are removed by 

Congress from the operation of the commerce clause of the federal constitu
tion, and bec.ome snbject to the laws of the State upon arrival within its 
territory and before deli very to the conf'ignee. 

State v. Intoxicating Liquors, 135. 

When merchandise has been brought to its place of destination by a common 
carrier, and the consignee or his agent presents the bill of lading to the 
carrier and receipts for all the merchandise, there is a delivery to the con
signee of all the merchandise though a part of it is left on the premises of 
the carrier. State v. Intoxicating Liquors, 138. 

If such merchandise was brought from another State by an interstate common 
carrier such delivery subjects it to the laws of the State free from the opera
tion of the commerce clause of the federal constitution. 

State v. Intoxicating Liquors, 138. 

Pure intoxicating liquors brought into this State from another State by an 
interstate common carrier are not liable to forfeiture under the State laws 
until they have come into the possession of the consignee. 

State v. Intoxicating Liquors, 142. 
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COMMON CARRIERS. 

See COMMERCE. 

Negligence on the part of a railroad company is not to be inferred from the 
mere stopping of its train on a side or passing track, to permit another train 
to pass, without informing the passengers that the stop is not at a station 
platform, when no station had been called, and no attendant circumstances 
existed calculated to induce a passenger to conclude that the stop was at the 
usual and proper landing place. Ouellette v. G. T. Ry. Co., 153. 

It is not the act of a reasonably prudent man, accustomed to railroad travel to 
step from a car into black darkness under a snpposition that the car is then 
at the usual place provided for the landing of passengers. The very darkness 
itself should be sufficient warning that the station is not there. 

Ouellette v. G. T. Ry. Co., H.i3. 

COMMON LAW. 

See DEATH. Dow1m. 

COMPOSITIONS WITH CREDITORS. 

See COMPROMISE AND SETTLEMENT. 

COMPROMISE AND SETTLEMENT. 

See ATTORNEY AND CLIENT. 

In an action on an account annexed where it was alleged in defense that the 
plaintiff's attorney had waived and released certain items in the plaintitf's 
writ, held that the statute, R. S., chapter 84, section 59, providing that II no 
action shall be maintained on a demand settled by a creditor, or his attorney 
entrusted to collect it, in full discliarge thereof, by the receipt of money or 
other valuable consideration, however small," was not available in defense, 
first, because there was no settlement of the demand ' 1 in full discharge 
thereof," and, secondly, because it did not appear that there was any valuable 
consideration whatever for 11 waiving and releasing" the items. 

Pomeroy v. Prescott, 401. 
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By agrecjng to strike out items from an account on which suit has been brought, 
the plaintiff precludes himself from a subsequent snit on such items. 

Pomeroy v. Prescott, 401. 

CONDEMNATION. 

See EMINENT DOMAIN. 

CONDITIONAL SALES. 

See SALES. 

CONSTITUTIONAL LAW. 

See ElIINENT Do:\I.\IN. EXECUTOBS AND ADl\IINISTHATORS. JUDGl\IKNT. 

JUBY. MUNICil'AL COHl'OHATIONS. 

No constitutional guaranty is violated by an exercise of the police power of the 
State when manifestly necessary and tending to secure general and public 
benefits. State v. Mayo, 62. 

A law is not class legislation simply because it affects one class and not another, 
· provided it affects all members of that same class alike, and the classification 

involved is founded upon a reasonable basis. 
special. 

Such a law is general and not 
State v. JIJayo, 62. 

By the exercise of the police power of the State, through legislative enactments, 
individuals may be subjected to restraints, and the enjoyment of personal and 
property rights may be limited, or even prevented, if manifestly necessary 
to develop the resources of the State, improve its industrial conditions, and 
secure and advance the safety, comfort and prosperity of its people. 

State v. Mayo, 62. 

When the legislature has constitutional authority to enact a law to promote the 
public safety, and does enact it, the expediency of its enactment is not to be 
passed upon by the court. In such case the legislature determines by the 
enactment that the law is reasonable and necessary. State v. Mayo, 62. 
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Where a municipal ordinance was made under a special legislative enactment 
authorizing such ordinance, held that the legislature by its enactment had 
determined the question of the reasonableness of the proposed ordinance and 
its decision was conclusive. State v. Mayo, 62. 

Where a town under express legislative authority, passed an ordinance li'.losing 
to the use of automobiles ceL·tain public streets in that town, held that the 
legislative enactment which authorized the closing to the use of automobiles 
such streets, was not repugnant to any constitutional provision and that the 
ordinance was constitutional. State v. Mayo, 62. 

The rule against retroactive legislation, in the absence of constitutional pro
visions forbidding it, does not apply unless it interferes with contract or 
vested property rights. Augusta v. Wate1·ville, 394. 

While the Constitution carefully guards the rights of prh-ate property, yet it 
does not prohibit the legislature from passing such laws as act retrospec-
tively if they effect only the remedy. Hayes v. Briggs, 423. 

Revised Statutes, chapter 74-, section 16, which permits a Juclge of :Probate to 
"expressly authorize or instruct an administrator,'-' etc., to commence suit 
on a probate bond and ,vhich applies to suit on a probate bond given while 
section 16, chapter 72, R. S., 1883, was in force, is not unconstitutional as to · 
its retroactive effect as impairing the obligation of the contract evidenced by 
the bond as it affects the remedy only and does ·not impair the rig·hts of the 
party interested. Hayes v. Briggs, 423. 

CONSTRUCTION. 

See CONTRACTS. INSURANCE (ACCIDENT). LOGS AND LUMBE_R. STATUTES. 

WILLS. 

CONTRACTS. 

See ASSIGNMENTS. CHATTl<:L MORTGAGES. CoMPROMISl<~ AND S1<:TTLEMENT. 

CORPORATIONS. CUSTOMS AND USAGES. D1mDs. EVIDENCE. GUARANTY. 

INFANTS. INSURANCE (ACCIDENT). !NSUHANCJ<~. LOGS AND LUMBER. 

MORTGAGI<~S. PRINCIPAL AND SURETY. REFORMATION OF 

INSTRUMENTS. SALES. SPECIFIC PERI<'ORMANCE. STATUTJ<: 

OF FRAUDS. WATERS AND WATERCOURSES. 

The plaintiff and the defendant entered into a written contract, by which the 
defendant employed the plaintiff to solicit contracts for advertising for the 
term of twelve months. In two separate clauses of the contract, it was stated 
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that "the company agrees to pay ,J. A. Clarke, fifteen per cent commission." 
In another it was stated that "the fifteen per cent commission shall be credited 
and paid," only under certain conditions therein named. The eighth and 
twelfth clauses were as follows ''Eighth. A statement of account i8 to be 
rendered by the company to ,T. A. Clarke every three months, or within fifteen 
days thereafter, together with a check for any monies due him after deducting 
monies drawn." "Twelfth. The company agrees to allow ,T. A. Clarke 
a weekly drawing account of fifty dollars to be charged against commissions 
earned by him and due to him by the company. Said J. A. ClarkP is to pay 
his own travelling expenses." The defendant discharged the plaintiff before 
the expiration of the contract period. In an action to recover damages for 
this alleged breach of the contract, 

Held: 1. That the contract was not ambiguous, with respect to the compensa
tion agreed to be paid, ancl that parol evidence vrns not admissible to explain 
it, or to sh<>w that the words ''weekly drawing account,'' in the twelfth 
clause, were intended to mean a guaranteed salary. 

2. That the plaintiff was not entitled, under the contract, to a salary of fifty 
dollars a week, but only to a fifteen per cent commission upon the amount 
actually paid to the company by the advertisers whose contracts for advertis-
ing the plaintiff personally secured. Clarke v. Eastern Adv. Co., 59. 

One employed to excavate to a specified grade at a stated price per cubic yard 
cannot recover for excavation below that line, incidental to performance of 
the contract. Norton v. Uni'Versity of Maine, 436. 

CONTHIBUTOHY NEGLIGENCE. 

Sec LANDLORD AND TIINANT. MASTER AND SERVANT. 

CONVEYANCES. 

See DEEDS. 

CORPORATIONS. 

See IN CUSTODIA LEG1s. MANDAMUS. MUNICIPAL ConPORATIONS. HAILHOAI>S. 
STATUTE OF FRAUDS. STHimT RAILWAYS. TAXATION. TELEGHAPIIS 

AND 'f1,:LEPHONES. W ATIWS AND· W ATERC0UHSES. 

A bill in equity to wind up a corporation nnrler Revised Statutes, chapter 47, 
sections 80 and 81, held not to dissolve a prior attachment of real estate, but 
to suspend its enforcement in the usual way. 

Cobb v. Savings Bank, 178. 
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In a hill in equity under Revised Statntes, chapter 47, sections 80 and 81, to wind 
up a corporation, held that the title to the corporation's real estate related 
back and vested in the receivers prior to the seizure and sale of the same o.n 
execution. Cobb v. Savings Bank, 178. 

While attachment liens are not destroyed by proceedings under the statute, 
R. S., chapter 47, sections 80 and 81, the right to enforce them in the usual 
way is suspended, and the lien creditors must apply to the court in the seques
tration proceedings to have their priority of right determined and enforced, 
either out of the property itself, or out of the proceeds thereof, as may be 
adjudged. Cobb v. Savings Bank, 178. 

The residence of a corporation is in the State of its creation, although it may 
carry on business in another State. Squire & Co. v. Portland, 234. 

The authority of the president of a corporation to sign and present to the pro
bate court a petition to reqnire an executrix to settle her final account can be 
shown by the records of the corporation or even hy oral testimony. 

McKenzie v. Hospital Ass'n, 385. 

Authority in the agent of a corporation may he inferred from the conduct of its 
oftlcers or from their knowledge a'ncl neglect to make objection . 

. McKenzie v. Hospital Ass'n, 385. 

Two sets of stockholders transferred their shares to a trust company to pre
vent a third set from acquiring control, under an agreement that new certifi
cates should be issued to the trustee, that the stock should be voted as three 
specified stockholders or a majority should direct, that the dividends should 
he sent to the owners, and that the trustees should sell the shares for such 
price and at such time as the named stockholders, or a majority of them, 
might direct, provided that sufficient shares be sold to constitute a majority 
of the outstanding stock. 

Held: 1. That the agreement was valid, creating a po,ver of sale with inci
dental provision for voting, and not a voting trust with incidental po,ver of 
sale, and that it authorized a sale of stock at public auction. 

2. Th!lt one of the specified stockholders waived the right to he consulted as 
to the advisability of selling the stock, hy repudiating the agreement. 

3. That the ag-reement was more than a mere power of attorney, and not 
revocable at the pleasure of the parties. 

4. That the evidence showed that the power of sale was exercised in good 
faith. Hall v. Trust Co., 465. 

That a petitioner was a bona fide purchaser for value of stock in the defendant 
corporation, represented by a certificate previously issued to his vendor, and 

VOL. CVI 37 
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by her duly assigned and delivered to him, and that he offered to surrender 
the certificate on receipt of a new one, which he requested, and which the 
defendant officers refused to issue, shows the petitioner's right to a certificate 
under Revised Statutes, chapter 47, section 34, requiring corporate officers to 
issue certificates to persons entitled to them, unless without knowledge of 
the apparent title of the person to whom they are issued. 

Dennett v. Mfg. Co., 476. 

COUNTIES. 

See WAYS. 

COUNTY COMMISSIONERS. 

See WAYS. 

COURTS. 

See Ex,~CUTORS AND ADMINISTHATOHS. JURISDICTION. LAW Cou1n. 

Revised Statutes, chapter 84, section 18, authorizing transfers of causes from 
Superior Courts on pleas of equitable defenses, contemplates transfers on 
facts developed on the trials, new facts, appearing after the close of the 
evidence not being a proper basis for a transfer. 

Toothaker v. Pennell, 188. 

By chancing verdict in bet· favor in the Superior Court, defendant lost her right 
to have the cause transferred under Revised Statutes, chapter 84, section 18, 
which authorized transfers to the Supreme Judicial Court on pleas of equita-
ble defenses. Toothaker v. Pennell, 188. 

Revised Statutes, chapter 84, section 16, authorizing the Supreme Judicial 
Court to transfer to the equity term, a canse commenced in the Superior 
Court, where it appears that the rights can be better determined, does not 
authorize a transfer after verdict has been recorded and after refusal to set 
it asidr, Toothaker v. Pennell, 188. 
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Under Revised Statutes, chapter 84, section 16, authorizing transfer of a canse 
from the Superior Court to the equity term of the Supreme ,Judicial Court, 
on the pleading of equitable defenses, snpported by affidavit that the matter 
pleaded is true, a motion for a transfer is insufficient unless supported by 
such affidavit. Toothaker v. Pennell, 188. 

A motion to transfer a cause from the Snperior Court to the equity side of the 
Supreme Judicial Court is addressed to the court's discretion, the exercise of 
which is not subject to exception. Toothaker v. Pennell, 188. 

CRIMINAL LAW. 

See INDICTMENT. INTOXICATING LIQUORS. NUISANCE. PERJURY. 

Undet· Revised Statutes, chapter 22, section 1, declaring certain places to be 
common nuisances, a conviction for keeping a place bars other prosecutions 
under the same section for the period covered by the indictment. 

State v. Arsenault, 192. 

A court takes judicial notice of the dates of its terms. 
State v. Peloquin, 358. 

Where the record fails to show when an indictment was returned, it will be 
presumed to have been returned after the beginning of the term and before 
arraignment. State v. Peloquin, 358. 

The Supreme Judicial Court being a court of general jurisdiction, its procedure 
is presumed to have been regular, in the absence of competent evidence to the 
contrary, and hence an indictment will be presumed to have reached the clerk 
through the proper channel. State v. Peloquin, 358. 

The defendant in a criminal case is not entitled to know who gave information 
or made complaints which led to the prosecution. State v. Fortin, 382. 

The fact that an officer in testifying in a criminal case stated without objection 
that complaints had been made against the defendant, does not take the case 
out of the rule and entitle the defendant to the names of such complainants. 

State v. Fortin, 382. 

That immaterial evidence is given without objection does not entitle the opposite 
party to make an issue upon such immaterial evidence. 

State v. Fortin, 382. 
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The fact that complaints were made against a defendant has no probative 
force against him, and evidence of such complaints given without objection 
does not entitle him to make an issue upon the truth of such evidence. 

State v. Fortin, 382. 

When immaterial or non-probative evidence has been received, if a party fears 
it may prejudice him with the jury he should request an instruction that the 
evidence is immaterial and should not be considered by the jury. 

State v. Fortin, 382. 

It is to be presumed that the jury will follow the direction of the court and 
reject all evidence the court instructs them is not to be considered. 

State v. Fortin, 382. 

CUSTOMS AND USAGES. 

A local usage does not affect a contract, unless known to the parties, so that 
they may be presumed to have contracted with reference to it. 

Norton v. University of JJfaine, 436. 

One relying on a local usage as affecting a contract has the burden to show 
knowledge thereof by the parties. Norton v. University of Maine, 4:36. 

Knowledge of a local usage may be established hy showing its existence to 
have been so uniform, general, and of long standing that one might be pre-
sumed to know it. Norton v. University of J}Iaine, 436. 

Under the rule that a local usage cannot be shown to contradict or vary a con
tract, one employed to excavate to a specified grade at a stated price per 
cubic yard cannot show a local m;age entitling him to recover for excavation 
below that grade, incidental to performance of the contract. 

Norton v. University of Maine, 436. 

DAMAGES. 

See DEATH. now1m. EMINENT DOMAIN. lNSUHANCI◄~. W ATimS AND W ATim

COURSES. WAYS. 

$!)88 held not to he excessive damages for personal injuries sustained by con-
tact with a guy wire across a highway. lkverage v. Rockport, 223. 

Hefel: That $1,750 was not excesshe recovery for personal injuries. 
Trask v. Granite Works, 458. 
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DEATH. 

A verdict for $1050 for the death of the plaintiff's intestate held not to be 
excessive. Waiczenko v. Paper Co., 108. 

At common law and independent of_ statute no right of action exists for loss of 
life. Hammond v. Street Ry., 209. 

Revised Statutes, chapter 89, sections 9, 10, giving a right of action for wrong
ful death for the benefit of specified relatives, to be sued on within two yearR, 
create a single cause of action which vests immediately and finally at the time 
of the death in the statutory beneficiary, and not when suit is hrought or 
recovery is had, and hence, on the death of decedent without children, the 
cause of action vested in his widow, and could not be transferred to any other 
beneficiary by her death or failure to sue. Hammond v. Street Ry., 209. 

DECLARATION. 

See AsSUMPSIT. PLEADING. 

DECREE. 

DEDICATION. 

See AssocIATIONS. RELIGIOUS SOCIETIES. 

Dedication is the intended appropriation of land by the owner for some proper 
public use, reserving to himself no rights inconsistent with the full exercise 
and enjoyment of such use. Brown v. Dickey, 97. 

Held: That certain vacant lots as marked on the plan of a park system did 
not imply dedi.ation. Brown v. Dickey, 97. 

Evidence held not to show an intention on the part of the owners of a vacant 
lot to dedicate it to the public. Brown v. Dickey, 97. 
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DEEDS. 

See EASE.\IKNTS. EvrnE:--CE. F1xTu1rns. MonTGAGgs. RAILROADS. 

The statutes of Maine contain no express provision relating to the conveyance 
of the possibility of a reverter of the title to real estate. 

Pond v. Douglass, 85. 

Revised Statutes, chapter 75, section 1, providing that 1 ' a person owning real 
estate and having a right of entry into it, whether seized of it or not, may 
convey it or all his interest in it by a deed." etc., has never been held by the 
court of Maiue to include a mere possibility of a reverter. 

Pund v. Douglass, 85. 

A possibility of reverter held to have remained in a grantor, and upon the termi
nation of the base or qualified fee, after his death, to have descended to those 
who were his heirs at the time of his death. Pond v. Dui1glass, 85. 

It is a well settled rule of the common law of Maine and Massachusetts that a 
written instrument without a seal is not a deed and cannot convey land in fee. 

Brown v. Dickey, 97. 

The word "heirs" is essential in a deed of conveyance to create an estate in 
fee. Brown v. Dickey, 97. 

A reservation in :1, deed relates only to the land conveyed. 
Brown & Sons v. B. & JJL R. R. Cu., 248. 

At common law the word "heirs" is necessary in order to convey a fee simple 
in land, it matters not how plainly the intention to do so may be expressed 
in words of perpetuity. Hall v. Hall, 389. 

An "exception" of an easement appurtenant to other land of the grantor 
operates to retain in the grantor some portion of his former estate, and what
ever is thus excepted or taken out of the grant remains in him as of his 
former title. Hall v. Hall, 389. 

An "exception" is a part of the thing granted, and of a thing in being at the 
time of the grant. Hall v. Hall, 389. 

A " reservation" vests in the grantor some new right or interest that did not 
exist in him before and operates by way of an implied grant and in the absence 
of words of inheritance, only an estate for the life of the grantor is created. 

Hall v. Hall, 389. 
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Whether a clause in a deed creates a reservation or an exception is not so much 
a qnestion of words as of intention to be gathered from all the circumstances 
of the case so that the tel'm " except" has been construed to cl'eate a reserva-
tion and the term "reserve" an exception. Hall v. Hall, 389. 

Whether a clause in a deed is intended to operate as an exception or reservation 
is to be determined by its character, rather than by the particular words used. 

Hall v. Hall, 389. 

On an issue of title, a quitclaim deed from one conceded to be the owner of the 
land shows absolute title, and is equivalent to title through warranty deed. 

Ripley v. Trask, 54 7. 

DEMAND. 

See DOWER. 

DEMURRER. 

See INDICTMENT. 

DESCENT AND DISTRIBUTION. 

See DEEDS. Ex1,:<;uT01ts AND ADMINISTRATORS. WILLS. 

DISCHARGE IN BANKRUPTCY. 

See BANirnuPTCY. 

DIVERSION OF WATER. 

See WATERS AND WATEncounsEs. 
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DIVORCE. 

See Dow1w. 

DOMICIL. 

See CoHPOHATIONS. 

DOWER. 

A widow, in 1891, unless she had barred her right, was dowable in land, not 
taken by right of eminent domain, but purchased by a railroad company, 
during the coverture, from her husband, in a case where the land lay outside 
of the location of the railroad right of way, and was bought for and used as 
a gravel pit. McAllister v. Railroad Co., 371. 

A woman divorced from her husband in 1891 for his fault, other than impo
tence, was dowable in his lands, and in lands owned by him during coverture, 
but conveyed previous to the divorce, and in which she had not baned her 
dower right, the same as if she had then become his widow. 

McAllister v. Railroad Co., 371. 

Upon the ~ranting of a divorce, in 1891, to a woman for the fault of her hus
band, other than impotence, her dower right became consummate. And even 
if it was not assigned, it became a vested property right of which she could 
not constitutionally be divested by a repeal of the statute which gave her that 
right. McAllister v. Railroad Co., 371. 

A consummate right of dower existing either in a widow, or a divorced wife, 
when the statute of 1895, chapter 157, enlarging the dower right to an estate 
in fee, was enacted, was not destroyed nor in any way effected by that 
statute. McAllister v. Railroad Co., 371. 

In an action of dower, non-tenure must be pleaded in ahatemeut, and not in bar. 
JlfcAllister v. Railroad Co., 371. 

In an action of dower, the want of a suflicient demand must be specially pleaded. 
McAllister v. Railroad Co., 371. 

When the tenant of the freehold is a corporation a demand for dower must be 
10 writing. It is sufficient if such written demand of the dowress is signed 
in her name by her attorney. .11fcAllister v. Railroad Co., 371. 



Me.] INDEX. 585 

'l'he description of the land in a written demand for dower may be in terms, or 
by reference to a recorded deed under which the tenant claims. 

McAllister v. Railroad Co., 371. 

A demand for dower in two parcels is not vitiated because the demandant is 
entitled to dower in only one of them, and sues for dower in that one only. 

McAllister v. Railroad Co., 371. 

If an attorney having authority to make demand for dower in one parcel, makes 
demand for two, the demand is not vitiated as to the authorized parcel. 

McAllister v. Railroad Co., 371. 

It is not necessary in a demand for dower that the demandant should state 
whether she claims dower in one-third of the premises or in one-half. 

McAllister v. Railroad Co., 371. 

The damages to which a dowrer,,s is entitled for the detention of dower 
from the time of demand to the commencement of suit is not measured by the 
use which the tenant made of the land, but by the profits which would reason
ably have accrued from its use during the period. 

McAllister v. Railroad Co., 371. 

DRAMS HOPS. 

See INTOXICATING LIQUORS. 

DRUNKARDS. 

See Exc1<JPTIONS. 

EASEMENTS. 

See D1~EDS. 

An easement is created by (1) express or implied grant, (2) reservation or 
exception in the deed of conveyance, (3) prescription, ( 4) statutory proceed-
ings, (5) estoppel. Brown v. Dickey, 97. 

Two classes of easements are recognjzed, namely, quasi easements and ease-
ments by implied grant. B1·own v. Dickey, 97. 
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Qnasi easements must be such as are apparent in the sense of being indicated 
by objects which are necessarily seen or would be orrlinarily observable by 
persons familiar with the premises. Brown v. Dickey, 97. 

An easement by implied grant is where the grantor's conveyance describing the 
land as bounded by a street, passage-way or an.existing park which at the 
time belonged to the grantor has the effect of vesting an easement of right of 
way or of light and air in the grantee by estoppel. Brown v. Dickey, 97. 

An implied grant of au easement in favor of a grantee arises from circum
stances where at the time of the conveyance the grantor was the owner of 
land constituting both the dominant and servient estates. 

Brown v. Dickey, 97. 

A lease to a supposed dominant estate limiting by fixed metes and bounds the 
demised premises cannot be construed to expressly grant an easement in 
adjoining vacant lots. Brown v. Dickey, 97. 

It is not essential to an exception from a conveyance of an easement appurte
nant to other land of the grantor that the word "heirs" he used in order to 
make the exception perpetual. Hall v. Hall, 389. 

A clause in a deed reserving a right of way across land granted held to create 
an exception and not a reservation. Hall v. Hall, 389. 

A right of way excepted from land conveyed held not extinguished. 
Hall v. Hall, 389. 

EJECTMENT. 

See REAL ACTIONS. 

ELECTIONS. 

See STATUTES. 

In a city election, the aldermen can act only on the ward returns, having no 
power to recount the ballots, and hence their determination based on a 
recount is without effect. Durgin v. Curran, 509. 

A ballot is not vitiated by a ward clerk placing a distinguishing mark on it at 
the time of the count. Durgin v. Curran, 509. 
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Nothing appearing to the contrary, a distinguishing mark on a ballot will be 
presumed to haYe been made by the voter. Durgin v. Curran, 509. 

Any other mark than a sin~le X which the statutes prescribe for marking a 
ballot is a rlistingui::.-hing mark, which invalida~es the ballot. 

Durgin v. Curran, 509. 

A ballot is vitiated by the voter placing two X's in the square over a part,Y 
name. Durgin v. Curmn, 509. 

Where the name of one of the candidates for mayor was written on a ballot' 
under the name of the other candidate which was not erased, held that it did 
not affect the ballot as to the other officers voted for. 

Durgin v. Curran, 509. 

A ballot is vitiated by placing an X in the square over a party name and an X 
after the name of one or more individual candidates. 

Durgin v. Curran, 509. 

Writing the name of a candidate above a name erased, instead of under it as 
required by statute, invalidates the ballot as to that particular office. 

Durgin v. Curran, 509. 

Where the names of three candidates for councilman were printed in one 
column, even if it was improper, on erasing the middle name, to write another 
name in a blank space below the third name, yet the ballot was not invalidated 
as to the vote for alderman. Durgin v. Curran, 509. 

Where a sticker for one candidate for mayor was placed above the name of the 
other in the party group voted for without erasing the name of the latter, held 
that it did not vitiate the ballot as to the other officers voted for. 

Durgin v. Curran, 509. 

Where the names of three candidates for councilman were printed in a column 
and the last name was erased, the fact that another name was written after 
it, instead of under it as required by law, dill not affect the ballot as to the 
vote for alderman. Durgin v. Curran, 509. 

Inserting a name on a ballot where another name is erased, instead of inserting 
it below, as required by statute, invalidates that vote. 

Durgin v. Curran, 509. 

A distinct pencil mark on a ballot in addition to an X is a distinguishing mark, 
which invalidates the ballot, though it was made carelessly and was unnoticed 
by the voter. Durgin v. Curran, 509. 



588 INDEX. [106 

Where a voter made sometbing resembling a figure 4 in the square above the 
party name and then made an X over or upon it, held that it was,a distin-
guishing mark which invalidated the ballot. Durgin v. Curran, 509. 

In passing on the validity of a ballot not marked according to law, a court can
not consider the voter's inten.tion as manifested by the marking. 

Durgin v. Curran, 509. 

Revised Statutes, chapter 6, section 43, prohibiting the rejection of a ballot on 
account of a distinguishing mark, after it has been received into the ballot 
box, was repealed by necessary implication, since, if gi veu effect, it would 
abrogate the entire policy and purpose of the Australian ballot system. 

Durgin v. Curran, 509. 

EMANCIPATION. 

See PARENT AND CHILD. PAUPERS. 

EMINENT DOMAIN. 

See TELEGRAPHS AND TELEEHONES. 

In proceedings under Revised Statutes, chapter 4, section 91, relating to land 
taken for parks, instituted by a person aggrieved by the estimate of damages, 
title may be considered in so far as it respects the question of damages. 

Wilson v. South Portland, 146. 

The location of a telephone line upon a railroad right of way is a taking of it, 
and imposes a burden upon it for which the owner of the fee and the owner 
of the easement of the right of way are entitled to compensation. And the 
legislature cannot constitutionally authorize such a location unless it makes 
provision for that just compensation which the constitution secures when 
private property is taken for 1,ublic uses. 

Railway Co. v. Telephone Co., 363. 

Where a telephone company, without instituting condemnation proceedings, 
unlawfully maintains its lines upon the right of way of a railroad company, 
injunction is an appropriate remedy. 

Rrlilway Co. v. Telephone Co., 363. 
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Where a telephone company, which had not instituted condemnation proceedings 
under Revised Statutes, chapter 55, section 11, constructed its lines upon a 
railroad right of way under an award of the railroad commissioner8 acting 
under section 24 of the same chapter, held that its occupation was unlawful. 

Railway Co. v. Telephone Co., 363. 

EQUITY. 

See ACCOUNTING. APPEAL. CORPORATIONS. JURY. REFORMATION 
OF INSTRUMENTS. SPIWIFIC PERFORMANC1'~. 

One seeking equity must do equity, by proceeding seasonably, while his 
adversary has fair opportunity and means to defend. He cannot purposely 
wait until death or o'ther cause of probable event bas removed that oppor-
tunity. Smith v. Emery, 2M. 

A bill in equity for restitution of bonds and stock certificates and of a key to a 
box in a safe deposit vault is within the chancery jurisdiction as it existed at 
the time of the adoption of the Constitution, and in such cases the defendant 
does not have a constitutional right to trial by jury. Such trial can be had 
only at the discretion of the court. Farnsworth v. Whiting, 430. 

The verdict of a jury upon an issue framed in equity, when a jury trial is not 
a constitutional right, is merely advisory and, if it be not satisfactory to the 
conscience of the court, it is discretionary with the court either to disregard 
the verdict wholly or to set it aside and order a new trial. 

Farnsw01·th v. Whiting, 430. 

Equity rule No. XXVIII of the Supreme Judicial Court, and Revised Statutes, 
chapter 79, section 22,- heUl not to prevent a stated provision in a single 
Justice's decree entered on affirmance of a decree. 

Farnsworth v. Whiting, 543. 

ESTATES. 

See D1rnos. Dow1m. EXECUTORS AND ADMINISTRATOl{S. RELIGIOUS 

SocrnTrns. WILLS. 

The estate known in law as a base, determinable or qualified fee with the possi
bility of a reverter is recognized in Maine and is descendible. 

Po ncl v. Douglass, 85. 
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Where one grants a base or determinable fee since what is left in him is only a 
right to defeat the estate so granted upon the happening of a contingency, 
there is no reversion in him, i. e., he has no future vested estate in fee ; only 
what iis called a naked possibility or reverter, which is incapable of al_ienation 
or devise although it descends to his heirs. Pond v. Duuglass, 85. 

The possibility of reverter to the grantor of a base or determinable fee denotes 
no ei,tate but only the possibility to have the estate at a future time. One 
kind of ·such possibility is that a common law fee other than a fee simple 
may revert to the grantor by the natural termination of the fee. The possi
bility of reversion expectant on such an estate is left in the person who limits 
it and in the meantime the whole estate is in the grantee or owner subject 
only to this possibility of reverter in the grantor. Pond Y. Douglass, 85. 

A na_ked possibility of a reverter of title to land to the grantor of a base or 
determinable fee, does not denote any present legal interest in it, and gives 
no right of entry into it. Pond v. Douglass, 85. 

ESTOPPEL. 

See INSOLVENCY. ,TUDGMENT. 

BVIDENCI~. 

See AMENDMENTS. ANIMAL8. BAILMENT. CONTRACTS. CORPORATIONS. 

CmMINAL LAW. CusToMs AND UsA(ms. D11:ATII. EMINENT DOMAIN. 

EXCEPTIONS. EXECUTORS AND ADl\fINISTHAT0HS. GIFTS. JNDICT-

MKNT. INSURANCE. lNT0XICATINH LIQUORS. LOGS · AND 

LUMBI~R. MASTER AND SERVANT. NATURALIZATION. 

N1WLIGENC1<:. NEW TRIAL. OFFICRRS. RAILIWADS. 

REAL ACTIONS. REFORMATION OF !NSTHUMENTS. 

STimET RAILWAYS. T1rnsPASS. WAYS. WILLS. 

Held that certain newly discovered evidence was not of such kind or strength 
as to demand a new trial. Higgins v. Railroad Co., 39. 

A written contract of hiring construed and held not to be ambiguous so as to 
authorize the admission of parol evidence to explain it. 

Clark v. Eastern Adv. Co., 59. 
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Where the intention to dedicate land is not shown in a iease which is deiinite, 
parol evidence was inadmissible to modify its language. 

Brown v. Dickey, 97. 

The court cannot take judicial notice that whiskey cannot be colored and 
sweetened to some slight extent by burnt sugar without exceeding the limits 
of the standard prescribed by the "Pure Food Act." 

Slate v. Intoxicating Liquors, 142. 

Where a scaler agreed upon by the parties uses an assistant who measures and 
scales logs in accordance with the scaler's instructions and directions, and 
who enters on scale pads the separate contents of each log scaled by him, 
which pads the scaler examines and tests from time to time and signs, adopts 
and uses as the memoranda of his scale, and identifies them in court as the 
pads so made by his assistant and adopted by him, such pads are admissible 
without producing the assistant who made them. 

Bank v. H. &; W. Co., 326. 

The scale of a scaler agreed upon by the partie!.-1 ls not to be disregarded because 
an assistant performed some of the work necessary to be done in making the 
scale. The data obtained by his assistants in their measurements and scale 
of the logs, and the entries and memoranda thereof made hy them, acting 
under his direction, and inspected, corrected and adopted by him, may be used 
by the scaler in ascertaining the quantity of logs scaled. 

Bank v. H. &; W. Co., 326. 

That a defendant did not ohject to the direction of a verdict against him for a 
specified sum, less than the amount claimed by plaintiff for an excavation 
below a specified grade to which be was employed to excavate, does not 
show the defendant's liability for such extra excavation. 

Norton v. University of Maine, 4-36. 

In the absence of proof to the contrary, a replevying officer is presumed to have 
taken the bond required by Revised Statntes, chapter 98, section 10. 

Breweries Co. v. Herman, 524. 

EXCEPTIONS. 

See PLEADING. TRIAL. 

The right of exception in actions at law is limited to the parties to the action. 
A mere subsequent grantee of the property attached wh<l appears only to 
oppose a motion for an order of notice has no right of exception if overruled. 

Abbott v. Abbott, 113. 
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Exceptions to the refusal to direct a verdict for the defendant raises the same 
question as to the sufficiency of the evidence to sustain a verdict for the 
plaintiff' as would be raised by the usual motion for a new trial, except as to 
the amount of damages. Oue'f:lette v. G. T. Ry. Co., 153. 

Denial of a motion to set aside a verdict is discretionary, and not subject to 
exceptions. Toothaker v. Pennell, 188. 

Exceptions will not be sustained, unless they show that the exceptant was 
aggrieved by the ruling complained of. O'Donnell v. Railroad Co., 201. 

In a personal injury case, defendant's exception to the exclusion of evidence 
· that plaintiff was frequently intoxicated after the accident, offered on the 
question of damages, cannot be sustained against a verdict, for plaintiff on 
sufficient evidence, where it fails to point out the acts clone or omitted by 
plaintiff' tending to increase the injuries or retard their recovery. 

O'Donnell v. Railroad Co., 201. 

Exclusion of evidence that one "staggered" is not reversible error, where 
evidence as to how he walked was admitted. 

O'Donnell v. Railroad Co., 201. 

An exception to an instruction will not be reviewed when not argued. 
O'Donnell v. Railroad Co., 201. 

The overruling of demurrer to a snperfluous allegation lwlcl not prejudicial error. 
Powers v. Hambleton, 217. 

On exceptiom1 to a verdict directed for defendant, with stipulation for judg
ment for plaintiffs if the order was erroneous, the test is whether a verdict 
could he snstaiued by the Law Court on the evidence. 

Rusen v. Insurance Co., 229. 

It is for the rnling Justice to determine in the first instance what statements of 
facts or evidence should he incorporated in the hill of exceptions to his rul-
ing to be presented to the Law Court. Atwood v. T. & T. Co., 539. 

If the excepting party is not safodied with the hill of exceptions as fln11lly 
allowed by the ruling Justice, his remedy is hy petition to the Law Court to 
establish a proper hill of exceptions under H. S., chapter 79, section 55, and 
Rule of Court XLIII. .Atwood v. T. & T. Co., 539. 

If, instead of petition to the Law C_mnt to e~tablish a bill of exceptions, the 
excepting party brings to the Law Court the bill as settled by the ruling 
Justice, he must present the whole bill or his exceptions must be dismissed. 

Atwood v. T. (f: T. Co., 539. 
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That it ha~ become impossible without his fault for the excepting party to pre
sent the evidence required by the bill of exceptions does not relieve him from 
the duty. The court and the opposite party are nevertheless entitled to the 
evidence before considering the exceptions. 

Atwood v. T. d; T. Co., 539. 

EXECUTION. 

Property in custodia legis cannot he levied upon and solcl, without leave of 
court first obtained. If so sold, the sale is void. 

Cobb v. Savings Bank, 178. 

The denial of a motion for an order to restrain an execution sale is not a 
granting of leave to sell. Cobb v. Savings Bank, 178. 

EXECUTORS AND AIH1INISTHATOHS. 

See CONSTITUTIONAL LAW. Couro1U'l'IONS. MUNICIPAL ConPOHATIONS. WILLS. 

An executor is not compellable to pay general legacies within one year after the 
death of the testator. But he may lawfully pay and discharge them within 
the year, if the estate be such as to enable him to do so. 

Prilmer v. Estate of Palmer, 25. 

In relation to claims against the estates of decedents, Revised Statutes, chapter 
89, section 21, provides as follows: a Sec. 21. If the supreme judicial 
court, upon a hill in eqnity flied by a creclitor whose claim has not been prose
cuted within the time limited by the preceding sections, is of opinion that 
justice and equity require it, and that such creditor is not chargeable with 
culpable neglect in not prosecuting his claim within the time so limited, it may 
give him judgment for the amount of his claim against the estate of the 
deceased person; but such judgment shall not affect any payment or diRtribu
tion made before the fl.ling of such bill.'' 

Held: That relief under this statute is grantable only in those cases that are 
unmistakably shown to be within the express provisions of the statute strictly 
construed. Beale v. Swasey, 35. 

Where the plaintiff brought a bill in equity under the provisions of Revised 
Statutes, ·chapter 89, section 21, and the defendant demurred, held that the 
allegations in the bill did not sufficiently show that the plaintiff's neglect to 
enforce her claim against the estate of the decedent within the time limited 
by statute was not the result of culpable neglect within the meaning of said 
chapter 89, section 21, and chargeable to her. Beale v. Swasey, 35. 

VOL. CVI 38 
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The phrase "culpable neglect" as used in Revised Statutes, chapter 89, section 
21, has been judicially defined to mean ''censurable," "blameworthy," 
neglect, the neglect which exists when the loss can be fairly ascribed to a 
plaintiff's own carelessness, improvidence or folly. Beale v. Swasey, 35. 

It is not necessary that a petition signed and presented to the probate court by 
the president of a corporation to require an executrix to settle her final 
account should show his authority to sign and present it. 

McKenzie v. Hospital Ass'n, 385. 

The statute, R. S., chapter 65, section 43, establishing uniformity in the use of 
blanks in the probate court is not to be so construed as to deprive the peti
tioner of his remedy if there is no prescribed form adapted to the existing 
situation. He is not prohibited from presenting a petition containing allega
tions appropriate to the facts of his case. 

McKenzie v. Hospital Ass'n, 385. 

On the settlement of the final account of an executrix, former accounts settled 
by her may be opened on a charge of frand in the inventory and in such 
accounts, although no appeals were taken from the decrees allowing the 
former accounts. McKenzie v. Hospital Ass'n, 385. 

That an execntrix regarded her second account as a final account does not make 
it a final account when it was not accepted by the Judge of Probate as a final 
account and no notice was given thereon as a final account . 

.McKenzie v. Hospital Ass'n, 385. 

Revised Statutes, chapter 74, section 10, authorizes suit on a probate bond 
for individual benefit, and section 1G authorizes such suit for the benefit of 
the estate. Held, that an attempt to proceed under one section cannot be 
sustained by the other. Hayes v. Briugs, 423. 

Section 16, chapter 72, R. S., 1883, authorized a Judge of Probate to empower 
any interested party to commence suit on a probate bond. Section 16, chapter 
74, R. S., 1903, permits the Judge of Probate to '' expressly authorize or 
instruct an administrator or administrator de bonis non, on the petition of 
himself or any party interested," to commence such suit. Held: That section 
16, chapter 72, R. S., 1883, was repealed in 1903, and section 16, chapter 74, 
R. S., 1903, substituted therefor. Rayes v. Briggs, 423. 

The process prescribed in Revised Statutes, chapter 74, section 16, which per
mits the Judge of Probate to "expressly authorize or instruct an adminis
trator," etc., to commence snit on a probate bond, is retroactive and applies 
to a suit on a probate bond given while section IG, chapter 72, R. S., 1883, 
was in force, Hayes v, Briygs, 423, 
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If a trustee does not in his lifetime pay an assessment made against him for 
benefits to abutting real estate the legal title to which is vested in him, though 
in trust only, resulting from street improvements, an action can be maintained 
thPrefor under Revised Statutes, chapter 23, section 37, against his goods 
and estate in the hands of his executor or administrator. 

Bangor v. Peirce, 527. 

EXEMPTIONS. 

A debtor's right to claim attached property as exempt under Revised Statutes, 
chapter 83, section 64, paragraph VI, heW to have been waived by the debtor's 
attorney telling the officer ''to go ahead.'' Jensen v. Cannell, 445. 

FELLOW SEHVANT. 

See l\1AST1m AND SERVANT. 

FIRES. 

See NEGLIGENcg. R\ILROADS. WATEHS AND \VAT~~ncounsEs. 

FIXTURES. 

Whether a chattel has become a part of the realty is a mixe<l qnestion of Jaw 
and fact. Roderick v. Sanborn, 159. 

It is now generally conceded that the old tests of physical character of annexa
tion are discarded, and the modern trend of authority is adverse to any 
arbitrary or fixed rule, by which it may be determined whether a chattel is or 
is not a fixturn. Rode1·ick v. Sanborn, 159. 

A chattel is not merged in the realty unless (1) it is physically annexed, at least 
by juxtaposition to the realty or some appurtenances thereof: (2) it is 
adapted to and usable with that part of the realty to which it is annexed and 
(3) it was annexed with the intention on the part of the person making the 
annexation to make it a permanent accession tu the realty. 

Roderick v. Sanborn, 159. 
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In order to be merged in the realty, it is not necessary that a chattel should be 
physically fastened to the realty at all times. There may be constructive as 
well as physical annexation. Roderick v. Sanborn, 159. 

The most important element to be established tending to prove that a chattel 
has been merged into a fixture is the intention with which the party provided 
its use. Roderick v. Sanborn, 159. 

The intention with which a chattel is annexed to the realty is the intention 
which the law deduces from all the circumstances of the annexation. 

Roderick v. Sanborn, 159. 

A chattel need not be absolutely necessary to the completeness of a dwelling 
if obviously adapted and intended to be used with it. 

Roderick v. Sanborn, 159. 

Certain storm doors and windows held to be fixtures of a dwelling house and 
as such became a part of the realty and the title thereto passed under a deed 
of the house. Roderick v. Sanborn, 159. 

Trade fixtures substituted for essential parts of the leased premises and not 
additions thereto, are not removable and are presumed to be permanent 
additions. Squire & Co. v. Portland, 234. 

"Trade fixtures" is a term usually used to describe property which a tenant 
has placed on rented real estate to advance the business for which the realty 
is leased, and may, as against the lessor and those claiming under him, be 
removed at the end of the tenant's term. Squire & Co. v. Portland, 234. 

FIXTURES. 

A fixture can be removed by a tenant only when it will cause no material injury 
to the estate, Squire, & Co. v. P01·tland, 234. 

FOOD. 

See INTOXICATING LIQUORS. 
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FOREIGN JUDGMENTS. 

See JUDGMENT, 

FORFEITURES. 

See COMMERCE. INTOXICATING LIQUORS. 

FRAUDS, STATUTE OF. 

See STATUTE OI<' FRAUDS. 

GARNISHMENT. 

See TnusTim PROCESS. 

GIFTS. 

To establish a gift cansa mortis the law requires clear and unmistakable proor, 
not only of an intention to give, but of an actual gift, perfected by as com
plete a delivery as the nature of the property will -admit-a delivery actual 
and complete, such as deprives the donot· of all further control and dominion. 

Farnsworth v. Whiting, 430. 

GUARANTY. 

A guarantor is not suable jointly with the maker of the principal contract. 
Their contracts are distinct and not joint, and the guarantor must be sued 
separately upon his contract of guaranty, and not jointly upon the principal 
contract. Levy v. Webster, 500. 

Held: That an indorsement on a note, ur hereby guarantee payment of the 
within note," constituted a contract of guaranty, on which the guarantor 
must be sued separately from the maker of the note. 

Levy v. Webster, 500. 
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HIGHWAYS. 

See MUNICIPAL CoHPORATIONS. R.\ILIWADS. WAYS. 

HUSBAND AND WIFE. 

See DEATH. Dow1m. 

IMPROVEMENTS. 

See MuNICil'AL CORPORATIONS. 

IN CUSTODIA LEGIS. 

See EXECUTION. 

In proceedings under the statute R. S., chapter 47, sections 80, 81, for the 
sequestration and winding up of corporate estates and the distribution of 
their proceeds, the property is in custodia legis, for the purpose of being 
administered according to the statute, at least, from the time of the service of 
process, if not from the filing of the bill. Cobb v. Savings Bank, 178. 

INDEMNITY. 

See INSUHANCI◄~. 

INDICTMENT. 

See CRIMINAL LAW. INTOXICATING L1Quons. NUISANCE. P1m.rnnY. 

The "date of the finding" of an indictment is the elate of its return and 
presentation to the court. State v. Peloquin, 358. 
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An indictment is presumed to have been found at the first clay of the term, in 
the absence of proof to the contrary. State v. Peloquin, 358. 

The date ~f the finding of an indictment specified in its caption is not conclu
sive, and it may be shown by competent evidence, including other records of 
the court, that the indictment was found at a later date. 

State v. Peloquin, 358. 

Since a conviction or acquittal of maintaining a liquor nnisance during a given 
period bars subsequent prosecution based on the same pet·iod, an indictment 
must specifically allege the time relied on with certainty. 

State v. Peloquin, 358. 

A demurrer does not oblige the court to assume to he trne what is manifestly 
untrue. State v. Crocker, 369. 

When in an indictment for perjury is set out the entire testimony of the defend
ant and all of it is alleged to be material and false when parts of it are 
manifestly immaterial or not false the indictment does not sufficiently apprise 
the defendant of the real charge against him, and is therefore insufficient to 
require him to answer. State v. Crocker, 369. 

IN.FANTS. 

See MASTER AND SERVANT. PARENT AND CHILD. PAUPERS. 

Articles suitable and which would be beneficial to an infant are not ex vi termini 
necessaries. Nielson v. Textbook Co., 104. 

It is not necessary that an infant, in order to recover back money paid by him 
in execution of a voidable contract, should place the other party in statu quo. 
The fact that the infant may have received and retains intangible benefits 
from the use of property purchased is no tar to such action. 

Nielson v. Textbook Co., 104. 

INJUNCTION. 

See EMINENT DOMAIN. 



600 INDEX. [106 

INSOLVENCY. 

See BANI{RUPTCY. 

In the absence of fraud an assignee in insolvency takes only the property rights 
and interests of the debtor. Conley v. Murdock, 266. 

The taking of possession of a stock of goods by the mortgagee thereof under a 
mortgage given before the mortgagor's insolvency was not the acceptance of 
a voidable preference. Conley v. Murdock, 266. 

The assignee of au insolvent mortgagor of a stock of drugs is estopped to 
attack the transaction as unlawful because the stock included intoxicating 
liquors, where the mortgagee relied on the mortgagor's statement that there 
were no such liquors in the stock. Conley v. Murdock, 266. 

Under the rule that the law will leave the parties to an illegal contract where it 
finds them, the assignee of an insolvent chattel mortgagor cannot recover 
the property on the ground that it was au unlawful transaction if it was 
unlawful as to both parties. Conley v. Murdock, 266. 

INSTRUCTIONS. 

See EXCEPTIONS. NEW TmAL. TmAL. 

Where the instructions given are not reported for review, they are presumed to 
have been proper. Wyman v. Shoe Finding Co., 263. 

An instruction that an assignee in insolvency took the assignor's rights and 
disabilities was not prejudicial error for ignoring the question of fraud where 
there was no evidence of fraud. Conley v. 11furdock, 266. 

INSURANCE. 

See TENDER. W AIYER. 

Under the provision of the Maine standard policy of fire insurance entitling the 
insurance company after giving written notice to the insured to cancel the 
policy as to all risks subsequent to the expiration of ten days from such notice, 
held that such policy can be cancelled by the insurance company only at the 
expiration of ten days after such written notice unless such notice is waived 
by the insured. Rosen v. Insurance Co., 229. 
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The burden of proof is on the defendant insurance company to show a waiver 
by the insured of the provision of the Maine standard policy requiring ten 
days' written notice before the cancellation of such policy. 

Rosen v. Insurance Co., 229. 

Held: That the evidence was not sufficient to show a waiver of the ten days' 
written notice. Rosen v. Insurance Ca., 229. 

Where an insurance company issued a fire insurance policy of the Maine -standard 
form and attempted to cancel the same in violation of the provision therein 
requiring ten days' written notice of cancellation, and the insured were 
ignorant of •nch provision, and a loss occurred llfter such attempted can
cellation, Held that the insured did not waive the ten days' written notice 
of cancellation and that the insurance company was liable on the policy. 

Rosen v. Insurance Co., 229. 

A statutory waiver may be established without proof of an actual intention to 
waive a known right. Mowry & Payson v. Fire Ins. Go., 308. 

Where an insurance company under the arbitration clause of the Maine Standard 
Policy named three persons as referees, in accordance with the terms of the 
policy, from whom tbe plaintiff might select one, and the person selected by 
the insured declined to act, held that the company had failed to name three 
persons each of whom was willing to act as one of the referees not only at 
the time he was named, but at the time he was required to serve, and there
fore had failed to comply with the imperative terms and absolute conditions 
of the statute, and according to the language of the statute must "be deemed 
to have waived the right to arbitration.'' 

Mowry & Payson v. Fire Ins. Co., 308. 

Under the provisions of Revised Statutes, chapter 49, section 4, to the effect 
that a fire insurance company may write, or print in type not smaller than 
long primer, upon separate slips or riders to be attached to the policy, pro
visions adding to or modifying those contained in the standard form of 
policy, more than one such modifying provision may be written or printed on 
the same slip or rider. Rolfe v. Insurance Co., 345. 

When a fire insurance company fills the blank space in the standard form of 
policy, stating the gross amount of indemnity or insurance to be paid, it may 
at the :;;ame time, under the provisions of Revised Statutes, chapter 49, section 
4, by a rider attached to the policy, limit the extent of its liability, and the 
limitation in the case at bar, to two-thirds of the actual destructible value of 
the property insured is upheld. Rolfe v. Insurance Go., 345. 
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The word "separate," as used in Revised Statutes, chaptcl' 49, section 4, pro
viding for riders to be attached to policies, "on separate sl;ps or riders" was 
used to express the idea of something separate from or not physically a part 
of the policy; something originally distinct, apart from the policy, to be 
attached thereto. Rolfe v. Insurance Co., 345. 

INSURANCE (ACCIDENT). 

Revised Statutes, chapter 49, section 93, providing that agents of insurance 
companies shall be regarded as,in the place of the companiet in all respects 
regarding any insurance effected by them, and that an insurance company is 
bound by the agent's knowledge of the risk, etc., applies to life as well as 
fire insurance companies. Thorne v. Casualty Co., 274. 

Under the provisions of Revised Statutes, chapter 49, section 93, providing 
that agents of insurance companies shall be regarded as in the place of the 
companies, and that the company is bound by the knowledge of the agent, 
held that an insuring company was chargeable with knowledge of the physical 
defects of the insured, and waived so much of the warranty as related thereto. 

Thorne v. Casualty Co., 274:. 

A foreign insurance company transacted business through a domestic corpora
tion which had power to issue policies. The corporation issuad a policy 
through a third person as agent. The insured had no knowledge of the name 
of the insurer in which he might have a policy, but he left the matter to the 
third person. There was nothing to show fraud, and the insured accepted 
the policy issued by the company through the corporation, and paid the 
premium. The warranty in the application that the insured was in sound 
condition was false, and so known to the third person. Held, that, though 
·the company had no actual notice of the falsity of the warranty, it was liable 
on the policy, since it was the moving cause authorizing the transaction, 
of which insured became an innocent victim. 

Thorne v. Casualty Co., 274. 

A stipulation in an accident policy that, if the insured is injured while at work 
in any occupation classed as more hazardous than that stated in the schedule, 
the liability of the insurer shall be only for such proportion of the indemnity 
as the premium will purchase at the rate fixed by the company for the hazard, 
does not contemplate the inhibition of acts performance of which is neces
sarily implied from the vocation named in the policy, but applies to a regular 
occupation engaged in by the insured, in a class other than that named in the 
policy. Thorne v. Casualty Co., 274. 
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Under Revised Statutes, chapter 49, section 93, providing that a duly appointed 
insurance agent shall be regarded as in the place of the insurance company 
in all respects regarding any insurance effected by him, held that a letter 
written by such an a~ent acknowledging the receipt of a proof of loss and 
renewal agreement under an accident policy, hound the company, and the 
fact that the agent was forbidden by the company to make any agreement in 
relation to the matter after the death of the insured was wholly immaterial. 

Washburn v. Casualty Co., 411. 

,vhere an insurance agent had had charge of all the insured's insurance business 
for several years, under directions not to let a policy expire unless told to do 
so, and under an arrangement whereby the insured paid the premiums only 
on presentation of bills therefor, and the agent had a pigeon hole in his safe 
devoted to the exclusi re custody of the insured's papers, held that there was 
a valid renewal of an accident policy by the agent attaching a renewal receipt 
to the original policy, charging the renewal premium to the insured, and 
crediting the insurance company with the amount. 

Washburn v. Casualty Co., 411. 

The contract of insurance is to be tested by the principles applicable to the 
making of contracts in general. Washburn v. Casualty Uo., 411. 

INTEREST. 

See WILLS. 

INTERSTATE COMMERCE. 

See Col\IMERCI~. 

INTOXICATING LIQUORS. 

See COMMERCE. CRIMINAL LAW. EVIDENCE. INDICTMENT. NUISANCE. 

Where eighty half pint bottles of intoxicating liquors are deposited in one lot, 
the quantity and division into small bottles are sufficient evidence they were 
intended for unlawful sale, no other explanation being offered. 

State v. Intoxicating Liquors, 135. 
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Where the bottles containing intoxicating liquors are labeled as containing 
monogram whiskey and are marked "Blend," and the alcoholic content is 
less and the residuum from 100 cubic centimeters is more, than the standard 
test prescribed by the Act of Congress known as the 11 Pure Food Act," the 
liquors are misbranded and adulterated within that Act. 

State v. Intoxicating Liquors, 135. 

When ten cases containing one hundred and twenty quart bottles of whiskey 
are deposited in one lot, the quantity alone in the absence of any other 
explanation is sufficient evidence that the whiskey was intended for unlawful 
sale. State v. Intoxicating Liquors, 138. 

If it be sought to have intoxicating liquors declared forfeited before delivery to 
the consignee, upon the ground that they are misbranded or adulterated 
within the Act of Congress known as the "Pure Food Act," the burden is on 
the State to prove such misbranding or adulteration. 

State v. Intoxicating Liquors, 142. 

An indictment charging that accused unlawfully used his dwelling house for the 
illegal keeping and sale of intoxicants, and that the place was one where 
intoxicants were unlawfully kept, sold, given away, drank, and dispensed, 
charges one offense only, under Revised Statutes, chapter 22, section 1, 
declaring places used for the illegal sale or keeping of intoxicants and places 
where intoxicants are illegally kept, sold,. given away, or dispensed; the 
latter allegations respecting the place being properly disregarded as surplus-
age, if indefinite. State v. Arsenault, 192. 

An indictment under Revised Statutes, chapter 22, section 1, charging that 
accused's dwelling house was a place where intoxicants were illegally kept, 
sold, given away, etc., need not allege in terms that he did, knew of, or con-
sented to the prohibited acts. State v. A1'senault, 192. 

A mortgage of an entire stock of drugs is not unlawful as to the mortgagee 
because the stock included intoxicating liquors if he did not know thereof. 

Conley v. llfo1'llock, 266. 

An indictment charging the keeping of a liquor nuisance between a specified 
date and the date of the finding of the indictment was sufficient to cover the 
period between the specified day and the first day of the term at which the 
indictment was found. State v. Peloquin, 358. 

A grocer on trial for maintaining a liquor nuisance is not entitled to show the 
amount of his weekly sales in the grocery business. Such evidence has no 
probative force in support of his innocence. State v. Fortin, 382. 
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In a search and seizure process issued under section 52, chapter 2D, R. S., the 
allegation II being satisfied by evidence presented to me" is sufficient to 
satisfy the requirements of the statute that the magistrate should allege in 
the warrant that he 1'is satisfied by evidence presented to him." 

State v. Davis, 3!:ID. 

JUDGMENT. 

See NATURALIZATION. 

A judgment for a part of an entire demand is a bar to any other suit for another 
part of the same demand. Pomeroy v. Prescott, 401. 

A prior judgment concludes all issues tried and decided, as to all subsequent 
litigation between the same parties and their privies, including suits not for 
the same cause of action. Corey v. Independent Ice Go., 485. 

As a general rule a judgment between the same parties or their privies is a final 
bar to any other suit for the same cause of action, and is conclusive, not only 
as to all matters which were tried in the first action, bnt as to all matters 
which might have been tried where the court has jurisdiction, the proceedings 
are regular, and there is no fraud. Corey v. Inclepenllent Ice Co., 485. 

Under the Constitution of the United States, Article 4, section 1, requiring each 
State to give full faith and credit to judicial proceedings in other States, a 
judgment in Massachusetts can be pleaded in bar in Maine, whenever it 
could be so pleaded in Massachusetts courts. 

Corey v. Independent Ice Co., 485. 

Where a Massachusetts court by its decree found that certain shares of the 
stock of a corporation were owned by certain individuals and not by the cor
poration, and no appeal from the decree was taken, held that the decree 
barred a subsequent suit in Maine on the same issue. 

Corey v. Inclependent Ice Co., .485. 

JUDICIAL DISCRETION. 

See COURTS. EXCEPTIONS. 
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JUDICIAL NOTICE. 

See Cml\IINAL LAW. 

JURISDICTION. 

See EQUITY. JURY. w AYS. 

Jurisdiction is the right to adjudicate concerning the subject matter in a given 
case, which depends upon the court's cognizance of the class of cases to 
which the one to he adjudicated belongs, presence of the proper parties and 
the point decided being in substance and effect within the issue. 

Rockland v. Hurricane I11le, lG!>. 

JURY. 

The provision of the Con~titution, Article I, section 20, that in all civil suits 
and in all controven;ies concerning property, the parties shall have a right to 
a trial by jury, except in cases where it has heretofore been otherwise prac
ticed, is a ckclaration of the common law right to trial by jury aud in no way 
inconsistent with the establh-,hment of a court of chancery having gentral 
jurisdiction, as it was at the lime of the adoption of the Constitution and pro
ceeding in accordance with its fundamental rules of practice as then existing. 

Farnsworth v. Whiting, 430. 

LACHES. 

See ACCOUNTING. EQUITY. 

LANDLORD AND TEN1\NT. 

See EASI£MgNTS. EYIDENCE. 

Where a boarder fell down a flight of unrailecl and unlighted stairs in the dark
ness of the early morning and was injured, held that he was guilty of negli
gence and could not recover damages for the injury. 

Cook v. Mc(-1-ilficwlrl!J, 1 rn. 
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LAW COURT. 

See EXCEPTIONS. 

Where a petition was filed praying the Law Court to recall its certificate of 
decision and mandate in a case which had been heard and determined by the 
Law Court and restore the case to the docket of the Law Court and the case 
had already gone to judgment when the petition was filer!, held that there was 
no statute or rule of law which authorized the Law Court to recall such judg
ment and reinstate the case on the docket of the Law Court. 

1lfather v. Cunningham, 115. 

LEGACIES. 

See EXECUTORS AND ADMINISTRATORS. \'VILLS. 

LIENS. 

See ATTACHMENT. LoGs AND LUMBER. 

LIMITATION OF ACTIONS. 

See ACCOUNTING. EqurrY. 

LIQUOR SELLING. 

See INTOXICATING LIQUORS. 

LOCAL USAGE. 

See CusTOMS AND U SAGI~s. 
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LOGS AND LUMmm. 

See ASSIGNMENTS. EVIDENCI~. 

The safe rule for the interpretation of Revised Statutes, chapter fl3, section 46, 
inasmuch as it gives protection to one of the parties but compels the other to 
pay a debt which he had no voice in contracting, is to neither extend nor 
restrict its operation beyond the fair meaning of the wo1:ds used, and to give 
such a construction as the language naturally imports. -

Hutchins v. Blaisdell, 92. 

Under Revised Statutes, chapter H3, section 46, which gives a lien for cutting, 
hauling, rafting and driving logs or lumber, no lien is created for "sticking" 
which is not a necessary incident of hauling but a distinct and independent 
branch of work requiring experience and skill in order to accomplish the best 
results. IIutchins v. Blaisdell, 92. 

Where in an action of assurnpsit to enforce a lien for '•hauling 158,221 feet of 
lumber at 60c. per l\f., $!H.Ha," the plaintiff testitie(l that his contract covered 
both "hauling'' and "sticking:," and the presiding Justice ruled that there 
was no lien and denied a motion to amend the writ so as to cover a claim for 
"hauling" only, held that the amendment shoulcl have been allowed. 

Hutchins v. Blaisdell, !)2. 

NOTE. Hutchins cv. Blaisdell, supra, so far as the same implies or holds that there is a 
lien under Revised Statutes, chapter 93, section 46, for hauling manuf adured lumber, 
has been expressly overruled in Mitchell cv. Page, announced December IS, 1910, and 
which will appear in a subsequent volume of these reports. 

Where parties agree upon a surveyor to scale logs, they are bound by his scale, 
in the absence of fraud or mathematical mistake. Burton v. JJfayo, 195. 

In an action for the price of logs sold under an agreement that the scale of a 
surveyor should he final, defendants could not show a contract with third 
persons requiring defendants to furnish boards of lengths the same as those 
specified for the logs, and providing that if a board fell even slightly short it 
must be scaled as of the next lesser specified length, nor that that fact was 
communicated to the plaintiffs, with the fact that the logs were to be used 
under the contract; nor could defendants show, by surveys of the logs by 
other surveyors that the particular survey was not such as was contemplated 
by the agreement under which the surveyor was appointed, though the con
tract of sale required a strict scaling, such provision meaning that the logs 
should be scaled as strictly according to the contract as was practicable by 
using the methocl of scaling logs when run out of a boom. 

Burton v. Mayo, 195. 
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In the absence of fraud or mathematical mistake the scale of a scaler agreed 
upon by the parties is conclusive, and the burden is upon the party attacking 
the scale to prove such fraud or mistake. Bank v. H. & W. Co., 326. 

Evidence held insufficient to establish fraud, bias, prejudice or mathematical 
mistake on the part of a scaler agreed upon by the parties to a logging 
contract. Bank v. H. & W. Co., 326. 

Merely making use for log driving purposes of structures one finds in a floatable 
stream does not imply a promise to pay the owner of the structure for such 
use. Coffin v. Robinson, 54:2. 

MANDAMUS. 

Mandamus lies, in the discretion of the court, to compel performance of a 
ministerial duty clearly imposed by law in behalf of one whose right to its 
performance is legally established and unquestioned, where there is no other 
adequate remedy. Dennett v. 1.11fg. Co., 4:76. 

A remedy sufficient to bar mandamus should be commensurate with the peti
tioner's necessities and rights under all the particular circumstances. 

Dennett v. Mfg. Co., 4:76. 

The remedy of a stockholder of a domestic corporation, whose right, under 
Revised Statutes, chapter 4 7, section 34-, to the issuance of a stock certificate, 
and to a record of the trnnsfer, has been denied, by an action against the 
corporation for the value of his shares or by suit in equity for specific per-

'formance, is not sufficiently adequate to bar his right to relief by mandamus. 
Dennett v. Mfg. Co., 4:76. 

The duty imposed by Revised Statutes, chapter 47, section 34:, upon corporate 
officers to issue stock certificates to persons entitled to them, unless such offi
cers are without knowledge of the apparent title of the person to whom they 
are issued, is a ministerial duty, enforceable by mandamus. 

Dennett v. Mfg. Co., 476. 

MASTER AND SERVANT. 

See NEGLIGENCE. 

Where a servant was loaned by his master to another who put him to work, 
held that the other owed to the loaned servant the duties which a master owes 
to a servant. Wyman v. Berry, 43, 

VOL. CVI 39 
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\Vhere a servant was loaned by llis master to another and the superintending 
servant of the other pnt the loaned servant to work 011 a feed cutter chopping 
straw, and the loaned servant was injured, hclcl that the superintending ser
vant was not a fellow servant of the loaned servant but was a sice-principal 
and as such represented his master. Wyman v. Berry, 43. 

A master is not bound to give the servant warning of all possible, concealed, 
or unknown clangers incident to the use of a machine, hut only of such as 
might expose him to injury while doing his work in the way in which he is 
told to do it, if told at all, or, if not tole!, in any way in which he might 
reasonably be expected to do it, taking into account his age, intelligence and 
experience. 1Vyinan v. Berry, 43. 

Where a plaintiff, sixteen years olcl, was chopping straw in a feed cutter, and 
was injured by putting his haml into the machine, held that he was guilty of 
contributory negligence. Wyman Y. Berry, 43. 

A contract of employment construed. Clarke v. Eastern Aclv. Co., 59. 

The duty imposell upon a master to warn hi.-; servant of clangers at,endant upon 
the place of the employment, of "'llich the master has knowledge, and which 
are unknown to the servant, is a perscnal clnty. The servant has the right to 
look to the master for the clischarg-e of it.. If instead of discharging it him
self the master employs another to do so then that other stands in the place 
of the mat>ter, lJecomes a substitute for l1im, a vice-principal, in respect to 
the discharge of that dllty, arnl t!ie master then becomes liable for the acts 
alHl the negligeuce of :,;uch other person in the premises to the same extent 
as if he ha<l perfonnell those acts and was gnilty of the negligence personally. 

IInme v. Power Cn., 78.' 

A foreman of a crew in which a servant was working held not to be a fcllow
senant but a vice-principal in respect to informing the servant of the clangers 
attendant upon the work. Hume v. Power Co., 78. 

Where a plaintitr recovered a verdict for &;:~750 for personal injnriC's caused by 
frozen rock and dirt falling upon him, held that the verdict mnst he sustained. 

Hurne Y. Power Co., 78. 

\Vhere the plaintiff's intestate was called into the defendant's "'tvash room" to 
assist in moving the nozzle of a blow pipe which conveyed hot pnlp and which 
was ordinarily moved by a rope attached thereto but which had become 
clogged so that it could not readily be moved by use of the rope and the 
plaintiff's intestate was attempting to turn tlie nozzle by pushing the same and 
it suddenly discharged its contents and became light and gave way under the 
force the plaintiff's intestate was applying to it and he was precipitated into 
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a vat and scalded and burned so that he died a week later, held, that even if 
the authority which was given to the foreman of the 4' wash room'' to call 
men from other rooms to assist in moving the nozzle was limited to the pull
ing by them on the rope, yet it must be brought to the knowledge of the ser
vant to afford the defendant the benefit of the limitation. 

Waiczenko v. Paper Co., 108. 

Where the plaintiff ,vho was a train conductor in the employ of the defendant 
railroad, was injured by his train colliding with another train of ~he defend
ant, and the proximate cause of the accith.'nt was a swi~cl1 left open by the 
negligence of the plaintiff's fellow servant, a brakeman, hel(l that the defend-
ant was not liable for that negligence. JJfishou v. JJI. C. R. R. C()., 150. 

Where it was contended that the defendant railroad was negligent in putting an 
engineer in charge of a certain train ''who was inexperienced, incompetent, 
untaught and improperly instructed as to the mouing of said engine and train 
over said road," and also that it ,vas negligent in that it "carelessly, negli
gently and wrongfnlly maintained" a certain cross-over which '' was improp
erly planned, arranged, defective ancl unsafe," helcl that the evidence was 
insufllcient to sustain a verdict for the plaintitf upon either proposition. 

Nishoit v. JJf. C. R.R. Co., 150. 

Where a servant was injured while doing a temporary job, held that the master's 
negligence was to be considered with reference to the special work in which 
the servant was engaged and the clanger to the servant in the work which he 
was doing. JJ.fcCcr{f'erty v. N. 0. R. R. Co., 284. 

The failure of a master to promulgate rules helcl not to he neg·ligence as to an 
injured servant. JJlcCajr'crty v. M. C.R. R. Co., 284. 

A certain notice by a master to an employee that a senant was ,vorking in a 
dangerous place held sufficient. 11fcCa.-Oerty v. N. C.R. R. Co., 284. 

,vhether a servant causing an injnry to a fellow servant bad been properly 
instructed as to his duties helcl immaterial as affecting the master's liability 
for the injury. J11cCc<-O'erty v. J1f. C. R. B. Co., 284. 

Injury to a servant helcl to have been proximately caused by negligence of a 
fellow servant and recovery could not be had of the master. 

JJfcCa.fferty v. 2ff. C. R. R. Co., 284. 

A servant assumes all the risks of his employment which are known to him. 
JJfcCa;fferty v. M. C.R. R. Co., 284. 

The '' last clear chance" doctrine applies only when there is some new ne~li
gence on the part of the defcnd3,Qt, subsequent to the plaintiff's negligence. 

, }[cC(z-Oerty v. M. C. R. ll. Co., 284'. 
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In an action on the case to recover damtlges for personal injnricR, helcl that the 
evidence showecl that the plaintifr was guilty of contributory negligence. 

JJicCafferty v. 111. C. R.R. Co., 284-. 

MERGEH. 

See MoRTGAGES. 

MINORS. 

See INFANTS. PARENT A:ND Cu1co. PAur1ms. 

MISTAKE. 

Sec REFOHMATION OF INSTRUJVmNTH. 

M(>ln'HAGES. 

See CHATTI•,L Mo1rrGAGES. J;-,;so1,v1c·{CY. H1,;AL Acnoxs. 

While a mortgagor cannot change the mortgage into an absolute conveyance or 
release or embarrass his eqnity of redemption hy any agreement made part of 
the mortgage transaction, he can by a subsequent voltrnuu·y agreement convey 
his interest to the mortgagee, if such agreement is bona ficle, for an adequate 
consideration, and is not procured by the mortgagee by franc!, oppression, or 
undue influence. (heenlaw v. Savings Bank, 205. 

By joining in a lease for a term bf years, a mortgagee debarred herself of the 
right of entry upon the premises under a mortga,ge to secure snpport during 
the term of the lease. Powers v. Hambleton, 217. 

The burden of proving a breach of the condition of a mortgage given for 
support on the premises, is on the mortgagee, and unless a breach is shown, 
the mortgagee is not entitled to possession. Powers v. Harnbleton, 217. 

In an act10n by mortgagee to recover land for breach of condition for support, 
~vidence held insuftici(_:mt to show breach. . Powers v, Ilambleton, 217. 
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MOTIONS. 

See COURTS. EXCEPTIONS. 

MUNICIPAL _CORPORATIONS. 

See CONSTITUTIONAL LA w. SnmET HAILW A YS. w ATimS AND w ATERC0UHSES. 

The right to use the public streets for tile pnrposes of travel as well as all 
personal and p~·operty rights, is not an absolnte and unqualified right. It is 
subject to be limited and controlled hy the sovereign anthority, the State, 
whenever necessary to provide for and promote the safety, peace, health, 
morals, and general welfare of the people. To secure these and kindred 
benefits is the purpose of organized government, and to that end may the 
power of the State, ·called its police power, be used. State v. JJfayo, 62. 

Reasonable regulations for the safety of the people while using the public 
streets are clearly within the police power of the State, and in the exercise of 
that power the State may regulate the s·peed, and enact other reasonable-rules . 
and restrictions as to the use of automobiles upon the public streets. 

State v. Mayo, 62. 

Neither the state nor federal constitution prohibits the enactment of section 37 
of chapter 23, R. S., imposing a personal liability upon the party assessed for 
benefits to his abutting real estate resulting from street improvements. 

Bangor v. Peirce, 527. 

A person vested with the legal title to abutting real estate, though in trust only, 
is within the statute, R. S., chaptP.r 23, section 37, and can be assessed and 
made personally liable for benefits to such abutting real estate for street 
improvements, since he has the right of reimbursement from the trust estate, 
even though no right of reimbursement is expressed in the statute. 

Bangor v. Peirce, 527. 

NATURALIZATION. 

Under Revised Statutes of the United States, section 2165 requiring a declara
tion of intention two years before admission to citizenship, an oath when 
application for admission is made, and a showing to the court of certain 
residence in the United States and the particular State, and of good moral 
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character, etc., such prerequisites are matters of proof, and not of jurisdic
tion, and hence a record of naturalization need not show residence in the 
State for the required time. Rutkland v. Hurricane Isle, lGD. 

In a naturalization proceeding under Revised Statutes of the United States, 
section 2165, the court has power to admit t0 citizenship or not, depending 
upon whether the essential facts are proved, and, in either event, the judg-
ment should be recorded. Rockland v. Hurricane Isle, lG:J. 

A record of naturalization must be given the same reasonable intendment of 
construction that is given reconls in ordinary cases, and hence such record 
presupposes proof of the residence required by Revised Statutes of the 
United States, section 2165. Rocklancl v. Hurricane Isle, lGD. 

NAVIGABLE WATERS. 

See Loas AND Lu~rmm. 

41 And the waters prevailed, and were increased greatly upon the earth, and the 
ark went upon the face of the waters.'' Genesis, VII, 18. 

NEGLIGENCE. 

See ATTORNEY AND CLmNT. BAILMirnT. Co:\Il\,ION CARRIERS. DEATH. 

EXECUTOltS A"ND AinIINISTRATORS. LANULOHD AND TENANT. 

MASTEH AND SEHVANT. RAILROADS. STREET RAILWAYS. 

A person 16 years old is bound to use that degree of care which ordinarily 
prudent persons of his age and intelligence are accustomed to use. 

Wyman v. Berry, 4:3. 

When the owner of a building fits it up for business uses, he impliedly invites 
all persons to come there whose coming is naturally incident to the business 
carried on there by himself or by his tenants. If the building is open, and 
there is nothing to indicate that strangers are not wanted, he impliedly per
mits and licenses persons to come there for their own convenience, or to 
gratify their curiosity. To those invited, he owes the duty of exercising 
care in the management of the premises, so that they may not be injured; 
but to those merely licensed, he owes no such duty. To a mere licensee, he 
owes no duty, except that he will not wantonly injure him. 

Stanwood v. Clancey, 72. 
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When a licensee goes into a building, he enters at his own risk, and must take 
the building as he finds it. Stanwood v. Clancey, 72. 

Where a plaintiff, who had no office in a building, entered to look for a person's 
office as an accommodation to a friencl ancl fell into an open elevator and was 
injured, held (1) that he was a mere licemec, (2) that he was guilty of con-
tributory negligen~e. Stanwood v. Clancey, 72. 

In an action to recover for personal injuries, held (1) that the evidence was 
not sutncient to establish negligence on the part of the defendant; (2) that 
the plaintiff failed to prove atnrmatively tl1at he was in the exercise of reason
able care; (3) that the exceptions to the refusal to direct a verdict for the 
defendant must be sustained. Ouellette v. a. T. Ry. Co., 153. 

In an action to recover for personal injuries, helcl that it was incumbent on the 
plaintiff to prove (1) that his injuries were caused by the negligence of the 
defendant; (2) that no failure to exercise reasonable care on his part con-
tributed to bring about his injuries. Ouellette v . . G. T. Ry. Co., 153. 

The burden is on one suing for damages caused by a fire communicated from 
defendant's- premises to show defendant's negligence. 

Linn v. Barker, 339. 

Held that while the evidence showed that fire was communicated from the 
defendant's premises, yet it was not sufficient to show that the loss was 
caused by the defendant's negligence. Linn v. Barker, t39. 

Actionable negligence is a breach of duty owed to the party injured. Breach of 
duty owed to other parties than the party injured is not actionable by him. 

Leighton v. Wheeler, 450. 

The term "ordinary care,'' as applied to one's duty to provide reasonably safe 
appliances furnisherl a third person for the use of his employees, is a relative 
term, diligence commensurate with the danger heing required. 

Trask v. Granite Works, 458. 

The duty of one to use ordinary care to provide reasonable safe appliances 
furnished a third person for the use of his employees, cannot be delegated. 

Trask v. Granite lVorks, 458. 

The owner of a wharf was bound to use ordinary care to see that it was reason
ably safe as to a stevedore employed by another in unloading coal at the 
wharf. Trask v. Granite Works, 4fi8. 
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Evidence held to show that the owner of a wharf was negligent toward a 
stevedore employed by another in unloading coal at the wharf in selecting the 
material used in hoisting apparatus which fell upon the employee. 

Trask v. Granite Works, 4-58. 

Evidence held to sustain a finding that a stevedore, injured by a hoisting 
apparatus falling upon him, was not guilty of contributory negligence. 

Trask v. Granite Works, 4:58. 

NEW TRIAL. 

See APPEAL. EVIDENCE. ExcEPTIONS. LAW CouRT. 

A new trial will not be granted for newly disc9vered evidence, which probably 
would not have changed the result, and which could have been discovered 
before the trial closed by using reasonable diligence. 

Beverage v. Rockport, 223. 

On moving for a new trial in a suit for negligently causing a fire, on the ground 
that a verdict for defendant was against the evidence, plaintiff must not only 
show a strong preponderance of evidence of negligence, but must show that 
there was no other reasonable inference from all the evidence on which the 
jury could act. Linn v. Barke1·, 339. 

On motion for new trial, the instructions will be presumed to have been proper, 
in the absence of exceptions thereto. Sanford v. Kimball, 355. 

A verdict on a properly submitted issue should not be lightly set aside. 

NONSUIT. 

See TRIAL. 

NOTICE. 

Sanford v. Kimball, 355. 

See INSURANCE. MASTER AND SERVANT. TAXATION. WAYS. 
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NU.I SANCE. 

See CmMINAL LAW. INDICTMENT. INTOXICATING LIQUORS. 

Under Revised Statutes, chapter 22, section 1, declaring places used as houses of 
ill fame or for the illegal sale or keeping of intoxicants, etc., to be common 
nuisances, all the prohibited acts need not be alleged or proved to constitute 
a nuisance; it being sufficient to allege one. State v. Arsenault, 192. 

OBLIGATION OF CONTRACTS. 

See CONSTITUTIONAL LAW. 

OFFICERS. 

See CORPORATIONS. EXEMPTIONS. 

Generally an officer is not liable for attaching too much or too little property, if 
he exercises a sound discretion and acts in good faith. 

Jensen v. Cannell, 445. 

Where in an action against a deputy sheriff for making an excessive attachment 
on a writ and it appeared that the ad damnum in the writ was $50.00 and the 
officer attached goods claimed to be worth $73.25, but before, making the 
attachment the officer was informed by a well known and reliable merchant 
that the value of the goods was much less than $i3.25, held that the attach-
ment was not excessive. Jensen v. Cannell, 445. 

Where it was contended that an officer was oppressive in refusing to attach 
goods other than those attached or to take a bond, held that there was no 
adequate evidence to support the contention. Jensen v. Cannell, 445. 

ORDINANCES. 

See CONSTITUTIONAL LA w. 
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PARENT AND CHILD. 

See INFANTS. PAUPERS. SALES. 

Emancipation of minors by their father is shown by his abandonment of them 
and his silent assent to their care and custody being .gi\·eu to the mother on 
divorce obtained by the mother. Thomaston v. Greenbush, 242. 

PARTIES. 

See EXCEPTIONS. 

PAUPERS. 

Minor children have the same pauper settlement as their father under Revised 
Statutes, chapter 27, section 1, paragraph II, which provides that "legitimate 
children have the settlement of their father, if he has any in the state." 

Thornaston v. Greenbush, 242. 

Emancipated minor children take the pauper settlement which their father had 
at the time of emancipation and this settlement continues until they gain a 
new one for themselves. Thomaston v. Greenbush, 242. 

An emancipated minor child cannot gain a pauper settlement in a town during 
minority by having his home therein for five succe.ssive years, as un_der Revised 
Statutes, chapter 27, section 1, paragraph VI, it is only a "person of age'' who 
can acquire such settlement by having his home in a town for the required 
length of time. Thomaston v. Greenbush, 242. 

Supplies furnished minor paupers after emancipation by th·eir father cannot be 
regarded as supplies furnished to him. Thomaston v. Greenbush, 242. 

Under Revised Statutes, chapter 27, section 1, paragraph II, it is only when the 
father has no pauper settlement in this State that the children follow the 
settlement of the mother, and if she marries a second time her newly acquired 
settlement then becomes theirs also. Thomaston v. Greenbush, 242. 

The Statute of 1893, chapter 269 (R. S., chapter 27, sections 3, 4) providing 
that, when one having a pauper settlement shall live for five years outside 
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the State without receiving supplies, he and those deriving their settlement 
from him lose their settlement, does not affect the settlement of minors 
emancipated by their father after deriving a settlement through him. 

Thornaston v. Greenbush, 24~. 

A wife's pauper settlement derived from her husband continues until divorce or 
his death, and is not affected by his desertion or abandonment of her. 

Thornaston v. Greenbush, 242. 

The legislature can impose upon the State itself or upon particular municipali-
ties the support of paupers. Augusta v. Waterville, 394. 

The word 11 settlement'' in reference to paupers is technical and is used 
exclusively in relation to the dispensing of public charity. 

A11gusta v. Waterville, 394. 

The Statute of 1905, chapter 142, section 1, taking .effect March 23, 1905, provi
ding that Bthe Revised Statutes shall not be construed to make any town liable 
for relief furnished to an alien or his family since said statutes went into 
effect, " does not deprive an alien who gained a pauper settlement before 
March 23, 1905, of any benefits previously acquired by such settlem~nt. " 

Augusta v. Waterville, 394. 

Under Revised Statutes, chapter 27, section 1, paragraph VI, giving a pauper 
settlement to "a person of age, having his home in a town for five successive 
years without receiving supplies as a pauper, directly or indirectly," an alien 
who has acquired such pauper settlement in a town before the Statute of 
1905, chapter 142, section 1, went into effect is entitled to pauper support from 
the town when in need thereof. Augusta v. JVaterville, 394. 

The obligation for pauper support results from positive law, and not from con-
tract express of implied. Augusta v. Waterville, 394. 

The Statute of 1905, chapter 142, repealed the provisions of the Revised Statutes 
subjecting towns to pay for the support of aliens or their families ou account 
of their poverty or distress and substituted a provision that the relief 
furnished such persons shall be as proviclecl in case of persons having no 
legal settlement within the State. Ai1gusta v. Waterville, 394. 

Helcl that the settlement of a pauper was not material. It did not confer 
citizenship. When the relief was furnished him he was an alien, and the 
Statute of Hl05, chapter 142, brought it within the provisions of Revised 
Statutes, chapter 27, section 33. Augusta v. Waterville, 394. 
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PERJURY. 

See INDICTMirnT. 

An indictment for perjury held insutlicient. State v. Crocker, 3(3!1. 

False testimony by a party defendant in a civil suit in support of claim filed in 
set off for money loaned, that no ne,gotiable promissory note was given or 
accepted therefor is testimony "to a material matter" ancl is perjury. 

State v. Berliawslcy, 506. 

Where the party actually sets up such claim for money loaned in defense by way 
of set off and testifies in support of it, the fact that he neell not have done so 
because of another available defense does not make the claim immaterjal 
matter. State v. Berliawsky, 506. 

PLEADING. 

See AssuMPSIT. ATTACHMENT. Dow1m. LOGS AND LuMmm. 

Where a plaintiff was allowed to amend his declaration after the commencement 
of the trial and also to further amend the same after the evidence was intro
duced on both sides, held, that the amendments were within the discretion of 
the presiding Justice. Waiczenko v. Paper Co., 108. 

When on demurrer a declaration has been adjudged insutncient the adjudica-
tion can be reviewed only on exceptions. Coffin v. Hall, 126. 

Duplicity in a declaration consists in joining in one and the same count different 
grounds of action, of different natures, or of the same nature, to enforce 
only a single right of recovery. National Bank v. Nickerson, G02. 

A declaration is not bad for duplicity because more than one cause of action is 
set forth in one count, if no more than one independent and sufficient ground 
or matter is therein alleged in support of a single demand or right of 
recovery. National Bank v. Nickerson, 502. 

A declaration in a writ of entry, which combines in one count several tracts of 
land, is not bad for duplicity, where only one independent matter, disseisin 
by defendant, is alleged in support of a single demand or right of recovery. 

National Bank v. Nickerson, 502. 
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PLEA IN BAR. 

See JUDGMENT. 

POLICE POWER OF THE STATK 

See CONSTITUTIONAL LAW. MUNICIPAL CORPORATIONS. 

POOR PERSONS. 

See PAUPERS. 

POWERS. 

See CouroRATIONS. 

PRESCRIPTION. 

See· TRESPASS. 

PRESUMPTIONS. 

See CONTRACTS. CRIMINAL LA w. WILLS. 

PRINCIPAL AND AGENT. 

621 

See ASSOCIATIONS. ATTORNI~Y AND CLrnNT. INSURANCE (ACCIDENT). 
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PRINCIPAL AND SUHETY. 

See BANKRUPTCY. 

Where the principal and surety dnly signed a promissory note and delivered the 
same to the payee and the payee and the principal without the knowledge or 
consent of the surety, orally agreed to extend the time of the payment of 
the note for one year after it became due, and no consideration for the agree
ment was shown, held that the surety was not thereby discharged. 

Bartlett v. Pitman, 11 7. 

PROBATE COURTS. 

See ConrOIL\.TIOXS. EXECUTORS AND A1nnx1STRATORS. 

PROCESS. 

A writ must show for whose benefit suit is brought. 
IIammoncl v. Street Ry., 209. 

PROPERTY DEDICATED TO PIOUS USES. 

See RELIGIOUS SocrnTrns. H.Ev1s1m STATUTES, 1!)03, CHAPTER 16, SECTION 3_3. 

PROVERBS. 

11Battles are ne,·cr won with blank cartridges." American. 

"Jest not with a rude man lest thine ancestors be disgraced." Eastern. 

"Strive not with a man that is fnll of tongue, and heap not wood on his fire." 
Eastern. 
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PROXIMATE CAUSE. 

See STimET RAILWAYS. 

PUBLIC SERVICE CORPORATIONS. 

See RAILU0ADS. STnEI~T RAILWAYS. TELEGRAPHS AND TI~LEl'IIONES. 

RAILROADS. 

Sec C0::\Il\ION C,rnRrnns. Dow1m. MASTER AND S1rnY.\NT. SPECIFIC P1m
F0TIMANCE. STREET RAILWAYS. TELEGUAPIIS AND TELEPIIONRS. 

A railway right of way deed binding the company to always maintain an over
head street crossing so far as concerned the property con \·eyed clid not bind 
the company to build a bridge over an adjoining right of way of another 
company, though failure to do so defeats the reservation, and though the 
grantee company afterwards obtained control of the other company. 

Brown & Sons v. B. & ]}I. R.R. Co., 2!8. 

The word "highway" in H. S., chapter 52, section 8G, which provides that "no 
engine or train shall run across a highway near the compact part of a town 
at a spceu greater than six miles an hour" is not limited to ways established 
by county commissioners or by municipal authority, but is used in its more 
generic and popular legal sense. It embraces all public traveled ways inclu-
ding ways by prescription. JJfoorc v. ]}1. C. R.R. Co., 297. 

A cenain way held to be a "highway" within the meaning of R. S., chapter 52, 
section 8G. Jfoorc v. M. C.R. R. Co., 297. 

The phrase LL near the compact part of a town" in R. S., chapter 52, section 86, 
is not limited to the largest or principal compact part of a town, but applies 
to any compact portion and was held to include a village, with church, school 
house, engine house, store and dwelling houses in all at least twenty-five 
buildings, and all situated within three hundred and fifty feet of a central 
point. Moore v. M. C.R. R. Co., 297. 

Where a railroad company became ohligateu by contract to build and did build 
and plank and keep open a crossing foe a prescriptive right of way, the pub
lic hacl a right to use the crossing. It is a cros~ing within the purview of 
IL S., chapter 52, section 86. JJfoore v. M. C. R. R. Co., 297. 
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The running of an engine or train faster than the-statute permits is not negli
gence per se, but it is competent evidence of negligence to be submitted to the 
jury. Moore v. M. C. R.R. Co., 297. 

Negligence is the want of that care which ordinarily prudent men use in the 
same circumstances, and as even ordinarily prudent men, when caught in a 
trap where they must act instantly, miscalculate and misjudge the fact that 
one caught in a passage near a railroad with a frightene~ team mistakenly 
concluded that the safest course would be to try to cross the track, and so 
came nearer to the track than he otherwise would, would not necessarily be 
negligence. ]:loore v. M. C.R. R. Co., 297. 

In an action to recover damages for injuries at a railroad crossing, held that the 
evidence supported a finding that the plaintiff was not guilty of contributory 
negligence. Moore v. M. a. R. R. Co., 297. 

Where in an action to recover damages caused by a fire alleged to have been set 
by the defendant's locomotive, held that the question involved was one of 
reasonable inference from all the facts and circumstances and that the 
evidence should be of such a character that a reasoning mind could see the 
connection between cause and effect. Jones v. µailroad Oo., 442. 

Where in an action to recover damages caused by a fire alleged to have been set 
by the defendant's locomotive, held that the jury were warranted in adopting 
the plaintiff's theory that the fire was set from a locomotive, instead of the 
defendant's theory that it was communicated from a bog fire admitted to have 
been smouldering for nearly a month. Jones v. Raifroad Co., 442. 

Where the defendant having introduced expert evidence that its locomotives, 
equipped as they were with a wire netting over the smokestack could not in 
the opinion of the witnesses throw a spark beyond thirty feet from the rail, 
held that it was not error to permit the plaintiff in rebuttal to introduce testi
mony of specific instances where fires had been set by these locomotives at 
distances varying from 95 to 152 feet. The objections raised by the defend
ant that the evidence was too remote in time and place, and that the conditions 
were not shown to be similar to those surrounding the fire for which the 
action was brought, go to the weight of the testimony and not to its admissi-
bility. Jones v. Railroad Uo., 442. 

A locomotive engineer on a regular railroad train owes no duty to section men 
to keep a lookout for them, to anticipate that they may be on the track. He 
can rightfully assume they will perform their duty to him of looking out for, 
and keeping clear of, regular trains. Leighton v. Wheeler, 450. 
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If a locomotive engineer as soon as he sees a person on the track in such situa
tion that he may not seasonably leave the track, does all in his power to stop 
the train, though unsuccessfully, he is not guilty of negligence. 

Leighton v. J-Vheeler, 450. 

Where a section man lying prostrate and motionless on a railroad track was run 
over and killed by a regnlar train, held that the evidence did not show action
able negligence on the part of the locomotive engineer. 

Leighton v. Wheeler, 450. 

REAL ACTIONS. 

See MORTGAGES. PLEADING. 

Under the general "issue in an action to recover land, the burden is on plaintiff 
to show the title alleged in his writ; defendant being entitled to rebut the 
evidence by showing title in himself or in another, or by merely showin~ that 
plaintiff has none. Powers v. Hambleton, 217. 

One must recover land, if at all, upon the strength of his own title, and not 
upon the weakness of the defendant's. Powers v. llarnhleton, 217. 

Under Revised Statutes, chapter 106, sections 5, 8, in an action to recover land, 
proof of both the right of entry at the time snit is brought and of such an 
estate as the plaintiff alleges, is necessary, though defendant shows no title. 

Puwers v. Iiarnl1leton, 217. 

RECALLING JUDGMENT. 

See LAW COUHT. 

HECElVERS. 

See CoRronATIONs. 

VOL. CVI 40 · 
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RECORDS. 

See NATUitALIZATIOX. 

REFEl{ENCE. 

See AHBITIUTION AND AWAIW. IN8URANCE. 

Rl~FOIUfATlON OF INSTlWMENTS. 

To constitute a "mutual mistake" so as to anthorize reformation of an instru
ment, the minds of the parties must meet in a·common inttrnt. 

Potter v. Pmnk, 1 Gi5. 

The burden is on one suing to reform an instrument to show that, \Yhen altered 
it will correctly show the actual inteulion of both parties. 

Potter v. Prank, Hi5. 

Evidence in a snit to reform a constable's bond for omission of seals from the 
signatures held insufficient to show that the seals were omitted thrnngh 
mutual mistake. Potter v. Prank, 1G5. 

RELEASE. 

See ATT01rn1,;y AND CLmNT. PmNCil'AL AND Sui:ETY. 

RELIGIOUS 80CIETrns. 

A dedication of land in paiR to a pious nse does not transfer the fee, but only 
the use. The legal title, the fee, remains in the dedicator arnl his heirs or 
assigns. .Attorney Oeneml v. Pmperty in Webster, 132. 
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While the owner of the fee may be even perpetually enjoined from interfering 
with the_ pious use to which he dedicated the land, he cannot be deprived of the 
fee itself unless by eminent domain of other due process of law. 

Attorney General v. Property in Webster, 132. 

While there is an owner of the fee in existence, land dedicated in pais to pious 
uses is not within the scope of Revised Statutes, chapter 16, section 33, pro
viding for a sale by order of court of property dedicated to pious uses where 
such property "has no proper or legal custodia1i, " etc. 

Attorney General v. Property in Webster, 132. 

REPLEVIN. 

Sec CHATTEL MORTGAGES. EVIDENCE. 

When chattels are taken upon a writ of replevin, the owner of the chattels if a 
stranger to the writ can maintain an action against the plaintiff in replevin for 

• their value. .Muskin v. Lazarovitch, 353. 

The-.vorcl ''sufficient" as used in Revised Statutes, chapter 98, section 10, requir
ing "sufficient sureties" on a replevin bond m·eans adequate to suffice or equal 
to the end proposed. Breweries Co. v. Herman, 524-. 

Under Revised Statutes, chapter 98, section 10, requiring "sufficient sureties" 
on a replevin bond, the fact that one of the two sureties upon such a bond is 
a non-resident of Maine does not, in and of itself, constilute non-compliance 
with the requirements of the statute. Breweries Co. v. Herman, 52-l. 

When one of the two sureties on a replevin bond is a non-resident of Maine, the 
sufficiency of such surety can be attacked only by plea in abatement, and not 
by a motion to dismiss. Breweries Co. v. Herman, 524-. 

RESIDENCE. 

See CORPORATIONS. 

RES JUDlCATA. 

See JUDGMENT. 
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REVENUE. 

Sec TAXATION. 

REVEHSIONS. 

Sec ESTATES. 

RIWIEW. 

See AMENDMENTS. EXCEPTIONS. INSTHUCTIONS. LAW CouRT. 

REVOCATION. 

See Wn,1,s. 

See INs UIL\NCE. 

ROADS. 

See RAILIWAI>S. "\V AYS. 

RULES OF COURT. 

See EXCEPTIONS. 

Rule XLIII, Estahlishing truth of exceptions, 
Equity Rule No. XXVIII, 

[106 

53!). 

543. 
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SALES. 

See COHPOHATIONS. I~TOXICATING LIQUORS. LOGS AND LUMBER. STATUT]~ 

OF FHAUDS. TAXATION. 

Evidence in an action to recover for fishing tackle, guns, revolvers, ammunition 
and materials for bicycle repairs furnishell to the defendant's minor sons, 
held sufficient to sustain a recovery by plaintiff, on the theory that defendant 
authorized delivery to her sons. Furber v. }Vade, 199. 

Revised Statutes, chapter 113, section 5, making property sold under retention 
of title until payment of the price ~ubject to redemption, and permitting 
foreclosure of the same as chattel mortgages, applies to an agreement of sale 
whereby title was retained until payment of notes for the pnrchase price. 

W. E. & M. Co. v. Railroad Co., 349. 

Revised Statutes, chapter 113, section 5, making property sold under retention 
of title until payment of the price subject to reclemption, and permitting 
foreclosure of the same as chattel mortgages, gives the buyer a right to 
redeem after condition broken, which right continues until the seller fore
closes in the manner provideu for foreclosing chattd mortgages. 

W. E. & M. Co. v. Railroad Co., 349. 

Under Revised Statutes, chapter 113, section 5, making property sold under 
retention of title until payment of the price subject to redemption and per
mitting foreclosure of the same as chattel mortgages, the seller can sue for 
the deht and also enforce his lien, concurrently or snccessively, and is 
entitled to possession as a means of enforcing payment, there being no con-
trary provision in the contract. W. E. & M. Co. v. Railroad Co., 349. 

Since the amendment of the statute of frauds, R. S., chapter 113, section 5, au 
unrecorded agreement that the title in chattels clelivered under a conditional 
sale shall remain in the vendor until payment is of no avail against a pur
cha8er or mortgagee in good faith of the chattels from the vendee. 

Jfuskin v. Lazarovitch, 353. 

SCALER. 

See EvIDENc1,;. Loas AND LUMBER. 

SEALS. 

See DEEDS. 
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SEARCH AND SEIZUHE. 

See INTOXICATING LIQUORS. 

SHERIFFS AND CONSTABLES. 

See OFFICERS. 

SHIPPING. 

See NEGLIGENCI<~. 

SIGN A TURES. 

See Dow1m. -

SPECIFIC PERFORMANCE. 

Specific performance of contracts is a purely equitable remedy, being a sub
stitute for the legal remedy of compensation when it is inadequate or imprac
ticable, and lies within sound judicial discretion on consideration of the par
ticular surrounding circumstances. 

· Brown & Sons v. B. & M. R. R. Co., 248. 

Specific performance lies only when the matter can be disposed of by an order 
enforceable at once, not lying ordinarily to direct the performance of a con
tinuous duty covering several years. 

Brown & Sons v. B. & M. R.R. Co., 248. 

Specific performance does not lie to enforce a reservation in a railway right of 
way deed where it would not benefit plaintiff, and would put the company 
at unnecessary burden and where a decree could not be wholly performed at 
once. Brown & Sons v. B. & M. R.R. Co., 248. 
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"SPLITTING" CAUSE OF ACTION. 

See ACTIONS. JODGMl<;NT. 

STATE PAUPEHS. 

See PAOPEHS. 

STATES. 

See CoNSTITOTION AL LA w. 

STATUTE OF J<'RA uns. 
In a suit for the price of corporate stock, instructions that the sale gave the 

defendant an equitable right to have the stock deli\'ered to him, and that if 
he took possession under the trade the contract was executed and not withfn 
the statute of frauds, were not improper, as not 1rntliciently distinguishing 
between plaintiff's it1tangihle rights as stockholder and the c9rporation's 
ownership of the physical property, nor as making assumrtion of possession 
of the corporation's property ipso facto an actual acceptance and receipt of 
the stock. Furd v. Jlowgate, 517. 

Proof of acts respecting the snhject matter of a contract of sale, concurrent 
with or i-mbsequent to its making, showing deli\'ery by the seller and acce~
ance by t~e buyer, with intent to give the buyer right of possession as owner, 
or conduct of tile buyer consistent only with his ownership, shows sufficient 
execution to take the contract outside the statute of frauds, requiring certain 
contracts of sale to be evidenced hy writiug unless the buyer receives part 
of the goods or makes part payment. Furd v. Howgate, 517. 

Delivery and acceptance of goods sold, taking the contract ontsicle of the stat
ute of £rands may be inferred from attendant circumstances. 

Fbrd v. Howgate, 517. 

A contract to sell corporate stock was taken outside the statute of frauds by 
the buyer entering npon the management of the corporate business as au owner. 

Ji'urd v. J-Iowgate, 517. 

An entire contract to sell corporate stock and an interest in an automobile was 
taken outside the statute of frau<ls by acccptan·ce· of the ant.omohilc by the 
buyer. .Ford v. Hou·gate, 517. 

A seller of c6rporate stock need not procure issuance of a certificate of the shares 
to the buyer, nor procure a certific:lte to himself and transfei· or tender it to 
the buyer. Ji'ord v. Ilowgate, 517. 
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STATUTES AND CONSTITUTIONS CITED, EXPOUNDED, ETC. 

See APPENDIX. 

STATU'.I:'ES. 

See COMMERCE. COMPROMISE AND SETTLEMENT. CORPORATIONS. CouRni. 
CRIMINAL LAW. DEATH. DEEDS. DOWEk ELECTIONS. EMINENT DOMAIN. 
EQUJTY. EXCEPTIONS. EXECUTORS AND ADMINISTRATORS. EXEMPTIONS. 

INSURANCE. INSURANCE (ACCIDENT). INTOXICATING LIQUOUS. LOGS 
AND LUMBER. MANDAMUS. MUNICIPAL CORPORATIONS. NUISANCE. 

PAUPERS. RAILROADS. HEAL ACTIONS. RELIGIOUS SOCIETIES. 
REPLEVIN. SALI~S. STATUTE OF FRAUDS. TAXATION. 

TELEGRAPHS AND TEU~PH0NES. WAYS. 

When the language of a statute is clear and unambiguous, admitting of only 
one meaning, it is not permissible to interpret what has no need of interpre
tation. It is not the province of the court to incorporate into the statute by 
judicial construction provisions which the legislature did not see fit to insert. 

Mowry & Payson v. Fire Ins. Co., :i08. 

In construing a statute, its practical operation and possible consequences may 
be considered. Mowry & Payson v. Fire Ins. Co., 308. 

Under Revised Statutes, chapter 1, section 6, parngraph 1, when a court finds 
a statute clear in its terms and unambiguous in its meaning it must give it the 

.,construction conveyed by the common meaning of the language. 

~, STICKERS. " 

See ELECTIONS. 

Dw·gin v. Curran, 509. 

STREET RAILWAYS. 

Where there was a collision between the plaintiff's wagon standing in a street 
and the defendant's street car, held that the evidence failed to prove that the 
car was running at a "high, rapid and excessive rate of speed." 

Biggins v. Railroad Co., 39. 

Where there was a collision between the plaintiff's wagon standing in a street 
and the defendant's street car, held that it was the duty of the plaintiff to use 
due care in so placing his team as not to obstruct the passage of the defend
ant's cars, and having placed it he impliedly invited the employees to pass if 
there was ample space. From the attitude and conduct of the team they had 
a right to assume that the plaintiff had so placed it that it would not move. 

Higgins v. Railroad Co., 39. 
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Where there was a collision between the plaintiff's wagon standing in a street 
and the defendant's street car, held that the evidence proved that the proxi
mate canse of the accident was the moving of the horse and the consequent 
throwing of the wagon top against the car, and that the wagon ran into the 
car, and not the car into the wagon. Higgins v. Railroad Co., 39. 

Where there was a collision between the plaintiff's wagon standing in a street 
and the defendant's street cal', held that the plaintiff's injury could not be 
attributed to any negligence on the part of the defendant. 

Higgins v. Railroad Co., ;J9. 

SUPERIOR COURTS. 

See Comns. 

SURETYSHIP. 

See PmNCIP AL AND s URICTY. 

SURETY. 

See REPLEVIN. 

SURVEYOR. 

See EVIDENCR. LOGS AND LuMmm. 

TAXATION. 

To establish a valid title nuder a sale of real estate for the non-payment of taxes 
it must be proved that the provisions of law preparatory to, and authorizing, 
such sales, were strictly complied with. Roberts v. Moulton, 174. 

The curative provision in Revised Statutes, chapter 10, section 73, '' that no 
irregularity, informality or omission in giving the· notices required by this 
section shall render such sale invalid, but such sale shall be deemed to be 
valid, if made at the time and place herein provided and in other respects 
according to law, except as to the matter of notice," does not apply to 
irregularities or omissions in giving the notices required by Revised Statutes, 
chapter 10, section 75. Roberts v . .A,foulton, 174. 
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Where a tax was assessed on the real estate of a non-resident owner and the 
collector in giving notice of the sale of the real estate for non-paym1mt of the 
tax, gave the notice required to he given nnder IL S., chapter 10, sections 73 
and 75, to resident owners, and did not gh·e the notice required in -the case of 
non-resident owners, held that the sale was invalid. 

RolJe1·ts v. JJfcmlton, 174. 

When the real estate of a non-resident owner is sold by a collector for non-pay
ment of taxes, without having given the notices required hy Revised Statutes, 
chapter 10, section 7'fi, for non-resident o,vners, the sale is void. 

Roberts v. J~[onlton, 174. 

Revised Statutes, chapter U, section 74, harring "resident owners" who do not 
"make and bring in trne and perfect lists of their polls and all their estates 
and personalty not hy law exempt from taxation," from the right to make 
application to the assessors for an abatement of taxes, applies to '· resident 
owners" only, and does not apply to a corporation which is a resident of 
another state, and snch corporation may maintain an appeal from t!te refusal 
of the assessors to abate its taxes because it did not fnrnisll a list of its tax-
able property. 8111.tire & Co. v. Portlawl, 234. 

A cold storage refrigerator installed by a lessee of a building hel(l not taxable 
to the lessee as personalty. 81111fr(' ({'; Co. v. Portland, 2:-:4. 

TAX SALER. 

See TAXATION. 

TELEGRAPHS AND TELEPHONES. 

See EMINENT DOMAIN. 

The legislature has the power to authorize a telephone corporation to constrnct 
its lines upon the right of way of a railroad corporation. 

Railway Co. v. Telephone Co., 363. 

The right of a telephone line to construct its lines npon the right of way of 
a railway company is 11ot to be presumed from a grant of a general power of 
eminent domain. Such a right exists only when granted expressly or by 
necessary implication. Railway Co. v. Telephone Co., 363. 

When a telephone company is authori:i:ed by statute, as by Revised Statntes, 
chapter 55, section 24, to construct and maintain its lines "npon or along a 
railroad," it is necessarily implied that it may" take" the right of way so 
far as is reasonably necessary for that purpose. 

Railway Co. v. Telephone Co., 363. 
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TENDER. 

Where a tender made by the defendant was too small by 9 cents, held that the 
tender was insufficient. Rolfe v. Insurance CD., 345. 

TITLE. 

See EMINENT DOMAIN. R1uL ACTIONS. SALES. 

TORTS. 

See DEATH. NtWLIGENCE. T1rn:sPASS. 

TOWNS. 

See MUNICIPAL ConP0RATIONS. WATERS AND WATERC0URSI~S. WAYS. 

TRESPASS. 

See DEEDS 

Verdict was properly directed for one suing for the value of a building removed 
from land to which she had the legal title, where the issue was title to the 
building. Toothaker v. Pennell, 188. 

Plaintiff in trespass quare clausnm must affirmatively show his title. 
Ripley v. Trask, 54 7. 

A stipulation that defendant in trespass quare clausum cut timber on the land 
under claim of title to the land is insufficient to show prescriptive title in him. 

Ripley v. Trask, 54 7. 

That for over 70 years- plaintiff in trespass quare clausum and his predecessors 
had been in uninterrupted possession of a farm under recorded deeds which 
included the disputed tract, wild and unfenced land, and that plaintiff was in 
possesr::ion when suit was brought, established his title prima facie. 

Ripley v. Trask, 547. 

TRIAL. 

See APPEAL. CmMINAL LAW. FIXTURES. INFANTS. NEW TRIAL. 

OF FRAUDS. STUEET RAILWAYS. W ATEHS AND WATERCOURSES. 

STATUTI~ 

WAYS. 

Where an exception to a charge to the jury consists of an extract, detached from 
its context, the whole charge must be examined in order to determine if the 
exceptions be well taken. Niel15on v. Textbook Co., 104. 
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When the evidence is insufficient to support a verdict for the plaintiff the court 
is not required to submit the case to the jury but may direct a verdict for the 
defendant. Mishou v. ffI. C.R. R. Co. 1 150. 

Where at the close of the plaintiff's evidence the presiding Justice ordered a 
non-suit, held that the non-suit was rightfully ordered. 

Mishou v. M. C.R. R. Co., 150. 

TRUST DEEDS. 

Sec MORTGAGES. 

TRUSTEE PROCESS. 

See WILLS. 

If a legatee under a will has the absolute title to personal property bequeathed 
by the will, it can be reached by trustee process; but if he has simply a bene
ficial interest in such property it cannot he reached by trustee process. 

Ilolcornb v. Palmer, 17. 

TRUSTS. 

See EXECUTORS AND ADMINISTRATORS. MUNICIPAL CORPORATIONS. WILLS. 

UNIFORM PROBATE BLANKS. 

See EXECUTORS AND ADMINISTUATOHS. 

USAGE. 

See CusTOMS AND USAGES. 

VENDOR AND PURCHASER. 

See RELIGIOUS SocmTrns. SALES. 
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VERDICT. 

See EQUITY. EvrnENCE. MASTER AND SERVANT. NEW TRIAL. 

WAIVER. 

See CORPORATIONS. EXEMPTIONS. lNSURANCl~. INSURANCE ( AccrngNT). 

A waiver is a voluntary relinquishment of some known right, benefit, or advan
tage which, except for such waiver, the party would have enjoyed. A party 
cannot be deemed to waive by word or act a right which he does not know 
that he possesses. Rosen v. Insu1·ance Co., 229. 

WATERS AND WATERCOURSES. 

The effect of a contract made by a water company wiLh a town to furnish water 
to the town for protection against fire, stated . 

. Z11.ilford v. B. R. & E. Co., :n6. 

A water company contracting to furnish water for fire protection is not liable 
for municipal property burned through the company's failure to furnish an 
adequate supply, in the absence of an express undertaking to furnish protec-
tion to such property. Milford v. B. R. & E. Co., 316. 

When a riparian owner gives permission, even gratuitously, to di\·ert water 
from the stream, he cannot recover damages for such diversion made before 
revocation of the permission. Merritt v. Water Company, 5~7. 

WAYS. 

See MUNICIPAL CORPORATIONS. RAILROADS. 

County commissioners have no jurisdiction to lay out a highway under the pro
visions of Revised Statutes, chapter 23, section 1, unless the petition there
for describes with reasonable definiteness the places where the proposed way 
is to commence and terminate. Bliss v. Junkins, 128. 

Where the highway prayed for was described in the petition to the county com
missioners as commencing on some point on a way which is one and one-half 
miles long and as terminating on another ,vay which is five miles long, the 
proposed way was not described with such reasonable definiteness as to com-
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ply with the requirements of the statute and the county commissioners were 
without jurisdiction to commence proceedings thereon and their doings were 
void. Bliss v. Junkins, 128. 

Where a highway as laid out by the county commissioners, passes over the land 
in which one of the commissioners has an interest, either as sole or part 
owner, and is directly interested in the location of such way, such interest 
disqualifies such commissioner, and the board of county commissioners is 
without jurisdiction and their proceedings in laying out such way are void. 

Bliss v. Junkins, 128. 

The validity of the proceedings of county commissioners, in laying out a high
way may be attacked collaterally when it appears that they were without 
jurisdiction to commence the proceedings. Bliss v. Junkins, 128. 

Revised Statutes, chapter 23, section 76, reqniring written notice to town offi
cers of a claim for injuries from a defecti\·e higlnvay, specifying the injnries 
and the defect causing them, is designed to give such ollicers an opportunity 
to examine the place and ascertain the facts while they are fresh, determine 
the defendant's liability, and prepare any defense. 

Beverage v. Rockport, 223. 

In view of the limited time within which notices unclcr Revised Statutes, 
chapter 23, section 76, must be served, and tile fact that they arc often neces
sarily prepared without the aid of a professional clrauglnsrnan, their construc
tion should not be '' strangled by technicalities nor distorted by captious 
criticism," but full effect should he given to their natnral and obvious meaning. 

Beverage v. Rockport, 223. 

A town is bound to object to proof of injuries not specified in the notice given 
nuder Revised Statutes, chapter 23, section 76, if it would defeat recovery 
therefor where the injuries are caused by the same fall. 

Beverage v. Rockport, 223. 

Evidence in an action against a town to recover damages for injuries received 
by one driving along a highway, caused by coming in contact with a guy wire, 
held to support a verdict for the plaintiff. Beverage v. Rockport, 223. 

Where under a petition therefor, the county commissioners laid out a county 
way which included a part of a town way legally established, held that such 
laying out by the county commissioners did not by necessary implication dis
continue another part of the town way leading into the county way. 

· Cobe v. Banton, 418. 
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Where the defendant obstructed a town way hy building a fence across the 
same, and the plaintiff was entitled to use the fenced portion of the way for 
egress and ingress to her premises, and in a special manner not common to 
the public travel, held that the plaintiff had sustained special damage and was 
entitled to recover therefor. Cobc v. Banton, 418. 

WIIAH.VES. 

See N1WLIGENCE. 

WILLS. 

Sec ExECUTOllS AND AD'.\IINISTRATORS. T!tUSTirn PHOCESS. 

In the construction of wills the intention of the testator is to he ascertained, if 
possible, and such intention when ascertained will prevail if consistent with 
legal rules. lfulcornb v. Palmer, 17. 

The residuary clause of the will of a testatrix was as follows : '' I give, 
bcqneath and devise all the rest and remainder of my estate to such of my 
chilclren who may outlive me share and share alike, hut I will that the portion 
which would fall to my son Clinton shall be held in trust for him by my son 
Francis to he used for his comfort and necessities according to the discretion 
of said son." Certain personal prnperty passe(l under this clause of the will. 
The testatrix left tlve children, four sons and one daughter. 

Held: l. That the shares of four of the children passed to them absolutely 
or in fee simple, but that Clinton received his share in equitable fee simple or 
a fee simple in trust, the legal estate passing to the trustee Francis, the 
beneficial interest to the cestni que trnst Clinton, and the trust terminating 
at the death of Clinton, when auy portion of the trnst estate left would pass 
hy his will if he die testate or descencl to his heirs if he clie intestate. 

2. That the legal title to Clinton's share being in Francis as trustee and 
Clinton holding only the l>cnetlcial interest therein, the execntors of the will 
coul1l not he held on trustee process for Clinton's cleht. 

llulcoinb v. Palmer, 17. 

A testatrix made a bequest in. the following lanv,nage: - 1•Whereas my sons 
Bartlett and Clinton have at snndry times received from me sums of money 
not herein accreclitml, as an equivalent, I give and bequeath to my two children 
Chase and Lillian twenty shares of Pepperell Manufacturing stock and twelve 
shares of Penn Steel Pref'd stock: or the valne of ti ve thousand dollars each, 
shonld a change be made in these investmlrnts.'' 

Ilelrl: That under this bequest, the legatees, Chase and Lillian, are each 
entitled to tvl'enty shares of the Pepperell stock and twelve shares of the 
Steel Preferred stock. Palmer v. Estate of Palrner, 25. 
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A bequest ·of a stated number of shares of stock of a designated corporation, 
without any reference to the particular share1-1 intended to be bequeathed, is 
not specific, but general. Palmer v. Estate of Palme1·, 25. 

Whether a bequest of a stated number of shares of designated stock, without 
other words of identification, and without ,vords indicative of present owner
ship or possession, is made specific by the circumstance that the testator had 
at the time of making his will that precise number of shares, quaere. 

Palmer v. Estate of Palmer, 25. 

· Specific legacies carry with them all accessions by way of dividend or interest 
.that may accrue after the death of the testator, unless the will specifies 
otherwise. Palmer v. Estate of Palmer, 25. 

Dividends on stocks bequeathed as general legacies, paid within a year after the 
death of the testator, and after they have been transferred to the legatees, 
belong to the legatees, and not to the estate. 

Palmer v. Estate of Palmer, 25. 

When shares of stock bequeathed as a g;eneral legacy were transfei-rc•d to the 
legatees on the books of the company prior to January 20, mos, but were not 
formally deli vcred to them until February 1, of the same year, the legatees 
were entitled to a dividend declared to stockholders or record on the books of 
the company on January 20, 1908, payable Jfchrnary I. 

• Palmer v. Estate of Palmer, 25. 

If an instrument propou11clecl as a revocation of a will be in the form of a will, 
it must he perfect as such and subscribecl and attested as required by the 
statute. Lord's Appeal, 51. 

Neither water stains upon a will not pencil marks thereon will he held to indi
cate the revocation of the will, in absence of declarations of the testator 
made at the time, when the evidence ~hows that the presence of the stains 
an·ct pencilings may have been the result of accident or made for a purpose 
other than immediate revocation. Lord's Appeal, 51. 

'.Phe existence of a lost will must be proved by clear, strong, satisfactory and 
convincing evidence. Lord's Appeal, 51. 

When a will is once regularly made, the presumption of law is strong in its 
favor and the intention to revoke must be plain and without doubt. 

Lord's Appeal, 51 . 

Ji]vidence held insufficient to revoke a will. Lord's Appeal, 51. 

' 
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WORDS AND PHRASES. 

'' Actionable negligence, " 
'' Crossing. " 
" Culpable neglect, " 
" Date of finding, " 
" Dedication, '' 
"Duplicity," 
"Exception," 
"Highway,'' 
" Jurisdiction, " 
"Mandamus," 
"Misbranded and adulterated,'' 
"Mutual mistake," 
'' Near the compact part of a town," 
" Necessaries, '' 
''Negligence,'' 
" Ordinary care, " 
" Quasi casements, " 
''Realty,'' 
"Reservation," 
" Separate, '' 
'' Settlement, '' 
" Specific legacies, " 
"Specific performance, " 
" Sticking, " 
"Sufficient," 
" Trade fix tu res, '' 
'' \Vaiver," 

WORK AND LABOR. 

See ATTACHl\H•~NT. 

WRITS. 

See ATTACHMI<;NT. MANDAMUS. PLRADING. PROCESS. REPLEVIN. 
TRUSTEE PROCESS. 

WRONGFUL DRATH. 

See DEATH. 
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450 
297 
35 

358 
97 

502 
389 
297 
169 
476 
135 
165 
297 
104 
297 
458 
97 

159 
389 
345 
394: 

25 
24:8 
92 

524 
234 
229 
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APPENDIX 

"I, mote tht Pliilistinc- with an :ippendix :ind he died." 
Samson. 

STATUTES AND CONSTITUTIONS CITED, EXPOUNDED, ETC. 

CONSTITUTION OF UNITED STATES. 

Article I, S<'Ction 8, 
Article IV, section I, 
XIV Amendmt•nt, 

Article I, section 1, 
Article I, section 20, 
Article I, sect ion 21, 

CONSTITUTION OF MADH~, 

STATUTES OF UNITED STATES. 

1802, chapter 28, 
Act July 2, 1890, 
Pure Food and Drugs Act, June 30, 1906, 
Pure Food and Drugs Act, June 30, 190G, sections 2, 6, 7, 

REVISED STATUTES OF UNITED STATES. 

Section 2165, 

REPEALING ACT (MAINE). 

1903, 

169 

48fi 

(i2 

(j2 

4:lO 
:rn:1 

169 
485 
142 
]35 

IG9 

423 
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SPECIAL LAWS OF MAINE. 

1903, chapter 420, 

STATUTES OF MAINE. 

1821, chapter 118, section 2, 
1821, chapter 122, 
1883, chapter 175, sections 3, 4, 
1885, chapter 37~, 
1893, chapter 269, 
1895, chapter 103, 
1895, chapter 122, section 3, 
1895, chapter 157, sections 9, 11, 
1905, chapter 61, 
H)05, chapter 142, section 1, 

REVISED STATUTES OF MAINE. 

1841, chapter 25, section 8, 
1857, chapter 18, section 8, 

·18 7 I, chapter 18, section 8, 
1883, chapter 6, section 93, 
1883, chapter 24, secticrn 3, 
1883, chapter 51, section 16, 

. 1883, chapter 60, section. 9, 
1883, chapter 72, section Hi, 
1883, chapter 91, section 38, 
1883, chapter 103, sections 14, 19, 
190:3, chapter I, section C, par. I, 
1903, chapter 1, section 6, par. VI, -
19o:J, chapter 1, section 6, par. VII, -
1903, chapter 4, section 91, 
1903, chapter 6, sections 29, 43, 70 to 75, 
1903, chapter 9, sections 73, 7 4, 
1903, chapter 10, sections 28, 73-81, -
1903, chapter 16, section 33, 
1903, chapter 18, section 8, 
1903, chapter 22, section 1, 
1903, chapter 22, section 13, 
1903, chapter 23, section 1, 
1903, chapter 23, sections 8, 20, 
1 H03, chapter 23, section 76, 
1HU3, chapter 23, sections 33, 37, 
190:l, chapter 27, sect.ion 1, par. I, 
1903, chapter 27, section 1, par. VI, -

643 

62 

146 
394 
146 
363 
242 
363 
234 
371 
113 
394 

146 
146 
146 
2:H 
242 
371 
371 
423 

92 
371 
fi09 

297 
234 
146 
509 
234 
174 
132 
146 

192,358 
418 
128 
146 
223 
527 
242 

242,394 
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1903, chapter 27, sections 3, 4, 
1903, chapter 27, section 33, 
1903, chapter 29, section 52, 
1903, chapter 47, sections 34, 35, 
1903, chapter 47, section 68, 

ERRATA. 

1903, chapter 47, sections 77, 78, 79, 80, 81, 
1903, chapter 49, section 4, 
1903, chapter 49, 1-<ection 4-, par. VII, 
1908, chapter 4-9, section 5, 
1903, chapter 49, section 93, 
1903, chapter 51, section 31, 
Hl03, chapter 52, section Sf., 
1903, chapter 55, sections 11, 24-, 
l!J03, chapter 65, section 28, 
I 903, chapter 65, section 4-3, 
1903, chapter 74, sections 10, 16, 
1903, chapter 75, section 1, 
1903, chapter 76, section 3, 
1903, chapter 79, section 22, 
1903, chapter 7D, section 49, 
1903, chapter 79, section 55, 
1\)03, chapter 82, sections 4, 14-, 65, 
1903, chapter 83, section 64-, par. VI, 
1903, chapter 84, sections IG, 18, 
1903, chapter 84, section 31, 
1 U03, cllapter 84, section 59, 
190:3, chapter 8!), sections 9, 10, 
1903, chapter 89, section 21, 
1903, chapter 93, section 4(i, 

1903, chapter 98, section 10, 
1903, chapter 105, sections 2, 3, 4-, 
1903, chapter 106, sections 5, 8, 
HI03, chapter 10fi, section 24-, 
1903, chapter llJ, sectfon 4-, 
1903, chapter 113, section 5, 
1903, chapter 114, sections 4-9, 55, 
Hl08, chapter 123, section 1, 
1903, chapter 123, section 4-, 

ERRATA. 

242 
394-
399 
476 
385 
178 
345 
308 
308 

274, 411 
363 
297 
363 
113 
385 
423 
85 
51 

543 
115, 178 
113, 539 

165 
445 
188 
113 
401 
209 

35 
92 

524 
371 
217 

85 
517 

349, 353 
122 
506 
369 

Page 103, 7th line from top of page, for "inattention" read "intention." 
Page 363, second head note, second line, for the word "telephone" between 

"a" and ''company" read'' railway." 




