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Opinion Oetober 30, 1 H02.

Collll.~ive Jlarriagc.

Evidmce.

H. ,'J'., c. :84, ?. 1.

In a pauper :-;uit, in ordt:'r tu prevent tht:> opnation of the rule that a wift>
takes the ·settlement of ht>r husband, thP plaintiff t0\n1 contended that
the marriage of the pauper was procured through the agency of the select111e11 of the defendant town, arnl that c·onseqt1ei1Uy her settlement was
not changed thereuy, but remained in thP defernlant town.
Held; that the testimony otfore1l by tht:' plaintiff town tending to show
the admissions made by t_he urnnicipal ofticc rs of the defendant town, an1l
tht>ir narrations of past transactions, or statPments in relation to preexi8ting facts, i:-; not co111pett'nt evidPnce to prove tht'ir agency iu procuring this marriage; but any declarations 1w1de by these officer:-; nccompan~·ing their official ads in the premi:-;es and tending to Pxplain them are
admis:-;ible.
0

The principle upon which :-mch t'vidPnce is adrnittt',l i:-1, that the :-;tatement
te8tified to is a verbal act illm,trating or interpreting other parts of the
transaction; that the declaration is e:-;sentially contemporaneous with the
principal fact, and so far charac,terizeH it a:-; to be in a just sense a part of
it.

Held; that thP testimony :-;bowing the co11duct and accompanying declarations of two of the 8eleetmen and over:-;eers of thP poor of the defendant
town, and of a con:-;table of that town, acting under their authority, war,;
sufficient, if believed, to warrant the jury in finding that the marriage of
the pauper in question wa:-; procured by tlw agenc_v of the town officers of
the defendant town.
VOL. XCVII
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If the fad:-; and circu1ustances surrounding these parties, as disclosed by the
1:•vi(lence, operated effectually to induce the marriage by means of their
own weight and intluence upon the minds of the parties without active
interference by the municipal officers, the defendant town obviously could
not Le held chargeable with the result thus produced. But if the municipal officers of the town made u:-;e of the facts of the situation, either by
,my of advice, argument, persuasion or inducement, to induce the marriage
fur the purpo:-,e of ehanging the settlement, in such a sense that but for
such act of the muniC'ipal officers the marriage would not lrnve taken place,
then the marriage wa:-; procured by the agern~~" of the municipal officers to
d1ange the :--ettlernent.

Motion by defendant.

Overrnl(:'(1.

Action to recover pauper i--upplic~, rn whi(·h the jury rernln·ed a
verdict for the plaintiff.
The verdict for the plaintiff at a forrner trial wm, :-:et aside hy the
law court, no opinion Ly the court havi11g been rendered.
The caf--e appears in the opinion.

P. IL G-illi'II,
for plaintiff.

'1:

B. Toicle, J. JI. Bw1·ye88 and H~ B. Peirce,

~- 0. 8te<1rn.'I. wul
~ITTINU:

\Vn-,WELL,

PEABODY, SPEAR,

JI. H. J>atteu, for (lefendant.
C.
.J.T.

,J., El\1ERY,

\V111TEHOU~E,

Pow1ms,

\VJHTEHOUHE, ,T.
Thi8 is au action to recover the expern,e
incurred for pauper supplies furnished to Clara L. Curtis, wife
of Calvin L. Curti8. Her maiden name was Clara L. Tozier, and
it was not in controversy that at the time of her marriage to Curtis,
( )ctober 30, 18H9, her pauper settlement was in the defendant town,
and that the pauper settlement of Calvin L. Curtis was in the town
of Alton. It wa8 not in controversy that prior to and at the date
of her marriage, Clara L. Tozier was a pauper receiving support
from the defendant town.
It is provided in ~ 1 of c. 24, R. S., that "a married woman has
the settlement of her husband if he has any in this state;" but it is
further provided in the same section that "when in a suit between
towns involving the settlement of a pauper it appears that a marriage
was procured to change it by the agency or collusion of the officers

Me.]
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rn

of either town, or of any person having charge of such pauper under
authority of either town, the settlement is not affected by such
marriage.''
In order to prevent the operation in this case of the rule that a
wife takes the settlement of her husband, the plaintiff town invoked
the latter provision of the statute, contending that the marriage was
procured through the agency of the selectmen of the defendant town,
and that consequently the settlement of Clara L. Curtis was not
changed thereby, but remained in the defendant town.
This issue has been twice presented to a jury, the trial ill each
instance resulting in a verdict for the plaintiff. It now comes to
this court a second time on a motion to set aside the verdict as
against the evidence.
It would not be expected ·that mm1icipal officer:-:, who were me<litating a fraudulent practice for the purpose of relieving their town
of a burden imposed by the pauper statute, would publicly declare
their intention or openly employ active measures to accomplish their
purpose. Evidence of explicit directions and positive utterances to
induce a collusive marriage would not ordinarily be availablP.
Indirection and concealment might be expected to characterize all
efforts and proceedings to consummate the forbidden scheme, where
exposure would at once destroy the advantage to be gained by it.
In such a case, as well as in all similar inquiries, the proposition
involved may be established by circumstantial as well as by dire<·t
evidence. The agency of the town officers may be deduced by the
process of special inference, by means of the probabilities arising from
established facts examined in the light of experience and observation.
The testimony offered by the plaintiff town tending to show the
admissions made by the municipal officers of Charleston, and their
narrations of past transactions, or statements in relation to pre-existing facts, was not competent evidence to prove their agency in procuring this marriage; but any declarations made by these officers
accompanying their official acts in the prernises and tending to
explain them were admissible. Corinna v. Rcete1·, 13 Maine, 321;
Smyth v. Bangor, 72 Maine, 24H. The principle upon which such_
evidenee is admitted is that the statement testified to is a verbal act
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illustrating or interpreting other parts of the transaction; that the
declaration is essentially contemporaneous with the principal fact,
and so far characterizes it as to be in a just sense a part of it.
BarneN v. Rwmjo,l'd, 96 Maine, 316 .
..After a careful examination of all the evidence now in the case,
it is the opinion of the court that the testimony showing the conduct
and accompanying declarations of Charles Tilton and Charles F.
Tibbetts, two of. the selectmen and overseers of the poor of the
llefendant town, aml of David 0. Pearl, a constable of that town,
acting under their authority, was sufficient, if believed, to warrant
the jury in finding that the marriage of the pauper in question was
procured by the agency of the town officers of Charleston.
At the time of her marriage to Curtis, Clara L. Tozier was twenty
years of age and the mother of three illegitimate children, the
youngest being then about three months of age. She had received
support as a pauper from the defendant town fin· three years prior
to that time. Curtis was sixty-three years old, and had himself
received assistance as a pauper from the town of Alton. Clara was
at Tilton's residence May 9th, 1899, and went from his home to the
poor-house in Charleston, remaining there three or four weeks. She
was then allowed to go to the house of her brother, Charles Tozier,
in Hudson, upon her promise not to incur any expense on account
of the defendant town; and there, sometime in July, she gave birth
to her third illegitimate child. September 12 following, the intentions of marriage of Clara L. Tozier and Calvin L. Curtis were
recorded by the town clerk of Charleston pursuant to the directions
contained in a letter purporting to be• signed by Calvin L. Curtis.
Unfortunately this letter was lost before the trial and no aid has
been derived from the handwriting, but the plaintiff contends that
errors in the vital statistics furnished, in connection with other
significant circumstances, clearly indicate that the letter was prepared by some other hand than that of Calvin Curtis.
But the marriage was not solemnized as promptly as may have
been expected, and the evidence tends to show that on the tenth day
of October, Tilton and Tibbetts, receiving notice that Hudson had
·been called upon to pay Clara's bills, both went to the house of
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Charles Tozier in Hudson, where Calvin Curtis and Clara then were,
and informed Clara that she must go back to the poor-house; hut
she protested with so much feeling that they "concluded _to try her
two weeks longer," and before they left they told her, as the plaintiff contends, that if she was not married in two weeks they would
send a constable who would take her back to the town farm. Thereupon she left Hudson and went to the house occupied by Calvin
Curtis in West Oldtown, to serve as housekeeper fin· him, taking
the children with her. But two days later Curtis brought the
youngest child to Tilton's house, and it was thence taken by Tilton
to the poor-house.
October 26 the same town officers issued a warrant to constable
Pearl for the removal of Clara and her second child to the poorhouse. Ostensibly in execution of this warrrant Pearl proceeded to
\Vest Oldtown and found that Curtis seemed at first unwilli11g to
marry Clara. Pearl then stated to the magistrate in the presence of
both Curtis and Clara that "he was going to see them married before
he returned, or she was going with him:" Curtis then said if Pearl
would drive to Alton and obtain his certificate from the town clerk
and "loan" him the money to pay the bills he wmild be married
that night. Pearl complied, went to Alton with Clara and obtained
the certificate, was present at the "wedding" and "loaned" Curti:-$2.50 to pay the fees. For these services he received a town order
for nine dollars, a sum considerably in excess of legal fees for sen·ing the warrant. T'hese facts j ustifie<l the inference that I >earl had
oral instructions from the town officers in a(ldition to tlw eornrnarnl
in the "warrant."
Edward J. Buzzell, a resident of the defendant town, testified that
Tilton asked him if he knew Calvin Curtis of ,vest Oldtown and
added that Clara Tozier was down there at Curtis's house and "the)·
would give twenty-five do1lar8 to get rid of her.'' It waR shown in
defense that Buzzell's reputation for truth was bad and that he had
threatened to have revenge against the town for refusing to pay his
bill for labor on the road. Bnt Tilton, while denying that he offered
to pay Buzzell any money, admits that a conversation occurred
between tl~em in relation to the marriage in which Buzzell said he
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thought that "while he was going back and forth, if a little time
was put in he could get them married off." If this version of the
interview be accepted as the correct one, the inference is still irresistible that Buzzell would not have volunteered even that suggestion
without good reason to believe that it was in harmony with Tilton's
desire and purpose. Buzzell's road bill was paid by the town before
the second trial of this case.
Finally, it appears that at the former trial Tilton had testified
positively that he was never at Curtis's house or door-yard in "rest
Oldtown in his life, arnl in effect made the same statement at the
second trial. But at the last trial three witnesses testified positively
that they saw him and recognized him in ,vest Oldtown about two
weeks before the marriage, arnl two of them state that they saw him
in Curtis's door-yard. ( )ue other witness recognized Tilton's team
in Curtis's door-yard ten days or two weeks before the marriage .
.N"otwithstanding Tilton's · denial, this evidence was sufficient to
warrant the conclusion that he was at Curtis's house about the time
named; and that fact being established, Tilton's false denial of it
justified the inference on the part of the jury that his presence there
was incapable of any explanation consistent with his innocence.
If the facts and circumstances surrounding these parties, as lfo,closed by the foregoing statement, operated effectually to induce the
marriage by means of their own weight and influence upon the minds
of the parties without active interference by the municipal officers,
the defendant town obviously could not be held chargeable with the
result thus produced. But as stated by the court in ..Minot v. Bow<loin, 7 5 Maine, 205, "if a municipal officer of the town made 11He
of the facts of the situation, either by way of advice, argument, persuasion·or inducement, made use of any means to induce the marriage
for the purpose of changing the settlement, in such a sense that but
for such act of the municipal offi?er the marriage would 110t have
taken place, if such a state of facts is shown, then the marriage was
procured by the agency of the municipal officers to change the
settlement.''
In the case at bar two juries have found that the marriage wa8
i-;u procured by the agency of the municipal officers, and we cannot
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say that their conclusion was so unmistakably wrong as to justi(v
the court in setting aside this verdict.
Jlotion over1·11led.

,J m-TN E.
EDWARD

'I'.

Cm.LINA 1'.-1.

CAMPBELL

Hancock.
Set-off.

EDWARD

and another,

T.

CA:\1P1n-:LL.

r.'l. ,ToHN

E.

CoLLJNk.

Opinion November 5, 1902.
B. 8., c. 81, ?. 77; c. 82, ?. 57.

RtatuteR regulating the right of set-off usually limit itR application to mutual
demandR, and if there are several plaintiff.-; the demands m1u,t be from all
jointly, if several defendants to all jointly. But court:-; of common law
have nn equitable jurisdiction in cases of :-;et-off indepernlent of tlw
statute, practically co-extensive with that of courts of equity, arnl oppositt·
demands arising upon judgments may be, upon motion, set off against
each other whenever such set-off is equitable.
It is generally held that a member of a firm, when sued for his indiviclual
debt cannot set off a claim due from the plaintiff to the firm without tl1e
consent of the other partners. But he may do this if he has the <·Om,ent
of his co-partners, and the rights of third parties will not be prejudiced.
Huch set-off will not he allowerl to clefeat an attorney's lien for the taxable
costs.
:Mutuality is implied in the word ":-et-off" and is t->ssential in t-'Vt'r~· cai,;t-•
(lependent upon the diseretion of the <·ourt, hut it 11et->cl not be nominal
mutuality indicated by the re,·onl, but real 11rntnnlity :--hown by the
vi,lence.
(

0

On report.

Motion for set-off allowe<l.

T'wo actions of debt upon judgment:... rendere<l hy the Common
Pleas Division of the Supreme ( \mrt of Rhode hland. Both of
said actions were clefirnlted.
Before the default of the actions and while both of said cases were
pending in court, and before judgment, the plaintiffs in the snit of
Cmnpbell et al. v. Collins moved the conrt to order the judgment to
be rendered by this eonrt in the suit of Carnpbdl et al. v. Oollin.r:.,,
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to be offset pro tanto against the judgment to be rendered by this
court in the suit of ()n/Hns v. Omnpbell, except as to the taxable
costs in such suit.

L. B. Deasy, f<)r Collins.
A. H~ ]{in,q, for Campbell and Macomber.
SITTING:

\V IRWELL,
J ,J.

(

i.

,T .,

E:\rnHY,

\V H ITEH(ff,f-n:,

RTnmvr,

PEABODY,

PEABODY, ,J.
The question prcsellte<l by the report is the right
of equitable set-off. 1t affects the judgments which may be rel'overed
ill two suits pending in the S11pre11H· ,Jl\(lieial ( \nut for the Coullty
of Hancock.
In one of these suits ,Tolni E. CollillH is plaintiff and Edward T.
Campbell is defendallt, and in the other Edward T. Campbell and
.John H. Macomber, as co-partners of the firm of Campbell &
Macomber, are plaintifls and ,T olm K Collins is defendant.
Th€ plaintiff.-, in the suit Uwnpbcll cf al. v. Collin:-;, by motion
addressed to the court at nisi priuH, ask that an order be made
directing the judgment which may be recovered in that action to he
set o-ff pro tan to against the j n<lgment which may be recovered in the
aetion Col/in8 v. Chmpbell, except as to the taxable costs in eaeh suit.
The pending actions are based up011 judgments recovered in the
Common Pleas Division of the Supreme Court of the State of Rhode
Island.
The case shows that Collins was indebted to the firm of Campbell
& Macomber on a protested draft in 1892, and was sued and arrested
in legal proceedings in the State of Rhode Island, instituted by tlw
firm, April 17, 189:3, for the collection of their debt. ,Judgment
was recovered against the debtor for $1100.76, which rernai11:-:;
unsatisfied. He was released by the court from arrest, and November 16, 1894, brought suit in Rhode Island for false imprisonment
against Campbell individually, who had, in behalf of the firm, caused
his arrest, and recovered judgment for $2000, which remains unsatisfied. Collins assigned this judgment, soon after it was recovered,
to his mother, Mary E. Collins, to secure his indebtedness to her for
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$2800, borrowed money.

He was insolvent at the time of the
assignment, a,nd the instrument seems to have been prepared by his
attorney and the formalities of its execution made under his direction. The suit in his name is brought for the benefit of the assignee.
Originally courts of equity alone had jurisdiction in cases of set-off.
]1,;r parte Stephens, 11 V es. 24. The right did not exist at common
law until introduced into its practice by statute; but being found
conducive to the administration of justice it has been greatly extended by legislative enactments and a liberal construction by the
courts. And now courts of common law have an equitable jurisdiction in cases of set-off independent of the statute, practically coextensive with that of courts of equity, and opposite demands arising upon
judgments may, upon motion, be set off against each other whenever
snch set-off is equitable. Conable v. Bnc1-clin, 2 Aik. 221; Donnell
v. P. & 0. R. R. Co., 76 Maine, 33; Peirce v. Bent, 69 Maine, 381.
By the exercise of this equitable jurisdiction the courts are enabled
to do justice between the parties in cases not strictly within the provisions of the statute. Colb. Prac. 196; 2 Par. Con. 335; Wright
v. Cobleigh, 3 Foster, 32; Hutchins v. Riddle, 12 N. H. 464; Gould
v. Parlin, 7 Greenl. 82; Sim8on v.,, Hart, 14 ,Johns. 63.
The criterion by which it is to be determined is whether it is
equitable. Baker v. Hoag, 59 Am. Dec. 431; 6 How. Prac. R.
201; Jtfakepeace v. Coates, 8 Mass. 451.
Statutes regulating the right of set-off~ while seeking ·to avoi<l
multiplicity of suits and to afford speedy aqjustment of conflicting
claims between parties, usually limit its application to nrntual
demands, and if there are several plaintiffs the demandF-1 must he
from all jointly, and if i-,evcral defendants, to all jointly. 1Villim11.~
v. Oceun ]n.<.;. Co., 2 Met. 303; Colb. J>rac. l!ll; H. R., ,.. 32, ~~

f>r.,

5G, 57.

This case is to be decided independently of any statute, except Ho
far as the spirit of statutory regulations may influence the judicial
discretion of the court. 2 Par. Con. 240. In Barker v. Braharn, 2
\V. Black. 896, DeGray, C. J., favoring the motion of the defendant
that the judgment8 recovered in different courts might be set off
against each other, said he "desired it to be remembered that it wafi
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a case of one judgment against another, arnl must be distinguished
from setting off private debts upon which no judgments had been
obtained." In .Mitchell v. Oldfield, 4 T. R. 123, Lord Kenyon said
"it did not depend upon the statute of set-ofl:~ but the general jurisdiction of the court over the suitors in it." DHncan v. Bloo1n.-;foef,
2 McCord, 318, 13 Am. Dec. 729.
In this case the demands are not snch as come within the conditions of the statutes of this state. They are excluded by the limitation of § 57, c. 82, R. S. '['he proceedings sought are not for a
statutory set-off of the original judgments, but for a set-off of judgments to be recovered in cross actions upon the for~ign jndgments.
Section 77, c. 81, R. S., giving the right of set-off in cross actions
anticipated equities which in particular cases justify a departure
from the general rule, but it applies only where the parties arc
identical or where several defendants bring cross actions against a
non-resident plaintiff, and does not authorize the set-off of a j ndgment to be recovered in an_ action of a firm against the judgment
which a non-resident plaintiff may n'<·over in his aetion againf--t one
of the partners.
There are ample authorities which hold that in the absence of s11d1
:-;tatutory authority the courts may allow a Het-off of judgments when
difl:erent parties are nominal plaintiff and nominal defendant. 2
Par. Con. 240; ~Moody v. lbicle, 5 Greenl. 415; }bot v. Ketclmrn,
15 Vt. 258, 40 Am. Dec. 678; Andrew8 v. I rt'1Tell, 46 N. H. 17.
fo llobb8 v. D1!ff; 23 Cal. 5fW, it mu.; held "where the parties to
two judgnH:nts are not the same, courts of Pq nity will look beyon<l
the nominal to the real parties in 1lltcr< st and a<ljndieate tlw rights of
the parties according]~·."
\Vhcrc a firm creditor has been :-;ued by an individual member
of the firm, he has been allowed to set off against the claim the debt
of the <'O-partnership to him. H1dchh1s v. Riddle, 12 N. H. 464,
supra. The reason assigned by the <'Ourt in that case is, that each
member is holden for the debts of the firm; but there are reason and
authority also against the right in such cases. lmnb v. Brola8!.-i,
:38 Mo. 51. In the case last cited the court say: " \Vere it otherwi:-;e, a firm might be made to pay the private debts of m1e partner
1
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to the injury of the other and the creditors of the co-partnership."
But it should be considered that in each case the common law court
exercises a judicial discretion in granting or refusing the set-off.
8im8on v. Hart, l 4 ,Johns. G3, supra.
It is, however, generally held that a member of a firm when sued
for his individual debt, can not set off a claim due from the plaintiff
to the firm without the consent of the other partners. Taylor· v.
Ba.~8, 5 Ala. 110; Hoyt v. JIIIn1phy, 18 Ala. 316; ~.Manning v.
_Haroney, 87 Ala. 563, 13 Am. St. Rep. 67; Howe v. Snow, 3 Allen,
111. Bnt it appears to be othenvise if he has the consent of his
co-partners, and the rights of third persons will not be prejudiced.
T1.t8tin v. (_}ame1'on, 5 \'Vhar. 379; Montz v. Morr·i8, 89 Penn. 392;
Bm·tlett v. Loomis, 16 Montg. Co. L. R. 206, cited in Am. Dig.
rno1, A 4062; Spauld. Prac. 273.
If a person is sned solely by the plaintiff for a joint debt due from
himself and another, he may be allowed to set off a debt due to them
jointly from the plaintiff. 8tan1cood v. Dunr1, 3 ci. B. (Adol. &
Ell.) 822; ~Mott v. JJlott, 5 Vt. 111.
Mutuality is implied in the word" set-oft~" which has been adopted
as a legal term by the legislatures and courts, and is essential in
every case dependent upon the discretion of the court, but it need
not be a nominal mutuality indicated by the record, but real mutuality shown by the evidence. Conable v. Bucklin, 2 Aik. 221, supra;
Wrm.l v. J1fm-fin, 31 B. Mon. (Ky.) 18; Chase v. Wooclwm·d, 61 N.
H. 79. In Sul/it-ant v. Reardon, 5 Ark. 140, Paschal, .T., says:
"The true q uestio11 is uot as to the mutuality of the indebtedness of
the parties to the action as they remain upon the record, but the
nrnt11alit_v of the indebtedness at the time of the commencement of
the ~nit." The principal would doubtless extend to the original
indebtedness or cause of action.
1t is claimed by the applicants that the liability upon which judgment was recovered against Campbell individua1ly was in reality a
claim against the firm. It originated in the acts of a member· of the
firm justified as between the partners, not only by general authority
un<ler the law of partnership, but by the express consent of Macomber
given to (_ \unpbell to do the precise thing which the court decided
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was a tort against their debtor. Collins had a legal right of action
against either or both of his judgment creditors. Arn. & Eng.
Ency. of Law, Vol. 17, p. 1066. Had he seen fit to sue both for
false imprisonment and recovered judgment against them, the right
of set-off would have been absolute under § 77, c. 81, R. S. He
elected to sue Campbell alone, and the judgment against the individual partner can be set off pro tanto by the judgment of the firm only
by the legal exercise of the discretionary power of the court, it~
under the "particul~r circumstances," it is equitable and not inconsistent with the legal rights of the parties or those of third persons.
As between the real parties in interest it would be eminently just,
because Collins is a debtor of the firm of which Campbell is a member, and he is insolvent. It would not be prejudicial to Macomber
or the partnership creditors, but beneficial to them because for whatever amount Campbell is compelled to pay to satisfy the judgment
against him, he is entitled to be reimbursed by the partnership;
and if the judgment may otherwise be set off it would not impair the
legal rights of the assignee of Collins, who took the assignment of
the judgment cum ouere, subject to all equities in favor of the debtor,
including the right of set-off. Hoope1· v. Bnrn<lo_qe, 22 Maine, 4GO;
Jfo1·11hmn v. T11ck·<'r, 18 1\1aine, ] 79; Peh'N' v. Bent, G9 Maine, 881,
supra.
While the evidence shown by the report raises no question as to
the validity of the assignment, the court in determining the equit_ieR
which control the exercise of its discretionary power will observe that
it was not a transfer for a present consideration, but as security for a
pre-existing <lebt, given voluntarily by Co11ins to his mother, at a
time when he was inr--olvcnt, and that the business was <l011e by his
mvll attorney acting for the assignor arnl assignee. The consent of
:Macomber was expressly given to the f-et-off when the application
was made therefor to the <'(Hirt, or perhaps when the suqject was
first thought of and discussed, but after the date of the assignment;
hut his assent ·will be implied from the circumstances. The judgment recovered against Campbell was an incident to his effort to
collect a debt of the firm. It was a risk incurred in its behalf~ and,
as has been said, whenever paid by him he might properly he rcim-
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bursed by the partnership. The case is novel, but we think it comes
within the wide sphere of exceptions to the general rules of the law
of set-off. Blake v. Langdon, 19 Vt. 485, 47 Am. Dec. 701;
Story on Part. § 395; Beaman v. Slater, 49 :F. R. 37. The equity
is clearly in favor of the applicants.
Jiidgment in swit Edward 1: Ccimpbell et al. v. John
E. Collins 01·dered to be set qff' pro tanto ayainst the
judgment of John E. Collins v. Edwwrd T. Campbell,
eiccept cu, to the taxable costs in each sgit.

INHABI'rANTH OF ORLAND /'.~. lNHABITAN'rS OF PENOB~CO'l'.

Hancock.

Opinion December 4, 1902.

Pauper /•:}upplies. Private Charity. ,S'ubscription Paper. Native of Dunur.
Belie;( of Pauper. R. S., c. 24, ?, 1, J>ar. VI; § 2.

Pauper supplies, whether received directly or indirectly by the pauper, mm,t
be received from the town as a result of the obligation imposed upon it by
the statute.
Voluntary contributions of private charity do not constitute such suppliet--.
The motive of the donors is not material. The consequences attach to the
act, not to the motive. It is the receipt of supplies from the town, not
the motive whieh may have inspired any per:-;on or persons to do away
with the necessity of the pauper receiving relief from the town, "·hich
affects the gaining of a pauper settlement.
The belief of the pauper that the supplies were furnii-,hed by the town in
response to his application is not sufficient. It is the fact that they are
80 furnished, and not his belief, which constitutes them pauper 8Upplies.

On report. Judgment for defendant.
Assumpsit for pauper supplies furnished one vVallace Heath.
The case is fully stated in the opinion.
0. E: l!ellows, for plaintiff.
The supplies sued for when received were snppm,ed by the pauper
to have been furnished by the town of Penobscot and he did not
know to the contrary for more than two weeks thereafter.
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In an opm10n given to the Governor and Council in 1831, thiR
court says: "A person is to be considered as a pauper while he
receives supplies, as such,
" Opinion of Judges, 7
Maine, 497, 499.
The distress actually existed; the supplies were really famished
for his relief, and reached the pauper as a result of his applicatio11
to the overseers of the town which he supposed supplied him.
The town of Penobscot did not pay for the supplies furnished
through the agency of its overseers to this man; but adopted the
method pursued with the design that the pauper might thereby gain
a settlement in Orland.
Counsel cited: R. S., c. 24, § 1, par. I; Fo.1.·1·1•4t v. L'ol'i11th, (}!
:Maine, 559; 1nhabitants qf Ji,/cud 8ndb11r.11 v. 111/wbitmd.-.; (!f Wolf/l((m,
13 Mass. 459, 460 .

.A. JV. .Kin,.g, for <lefondant.
~I'l"l'ING:

\VIHWELL,

PEABODY, SPEAR,
PmvERH,

J.

C. ,J.,

EMEHY,

W111rri,~110GHE,

l'owEH8,

J.J.

Assumpsit for pauper irnpplies furnished \Valla<'P

Heath.
The only question presented ii,;, whether the pauper had hii,; settlement in the defendant town on Feb. 1, 1901, when the supplies
were furnished. From the report we find the following facts. The
pauper had a derivative settlement in Penobscot up to .June 4, 1895,
when he became of age. He resided in Orland from that time to
the time when the supplies sued for were received, and thereby
gained a settlement in the plaintiff town, unless that result was prevented by the receipt of pauper supplies from Penobscot in March,
1899. At that time he and his minor children were sick with
scarlet fever, and in need of immediate relief. He directed his wife
to make an application, in his behalf, to the town of Penobscot, for
pauper supplies. She wrote an order, stating what was needed for
their relief, and sent it to Mark Devereux, one of the overseers of the
poor of Penobscot. Upon receipt of the order Mr. Devereux had a
consultation with the father and the uncle of the pauper, which
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resulted rn a relative, Howard Heath, going around through the
town of Penobscot with a subscription paper for the ·relief of the
pauper. From thirty to thirty-five persons, or families, residenti-;
of Penobscot, contributed, signing a paper showing the amount contributed by each, and the same day the provisions, and some of the
money thus raised, was left at the pauper's house, the balance being
afterward expended by his father for his benefit. vVhen the pauper
received the supplies thus fiirnished he believed that they were
pauper supplies from the town. In fact, the defendant town neither
furnished nor paid for any of the supplies, nor were they furnished
upon its credit. It was under no obligation, either express or
implied, to reimburse the persons making the donation.
Uj'>on this state of facts it is urged that the ol~jeet of Mr. Devereux
in originating this subscription, and of the residents of Penobscot
,vho contributed to it, was that the gaining of a settlement by the
pauper in Orland might not be interrupted or prevented by his
receiving supplies before the expiration of the five years that he had
his home in that town; that to permit it to have that result would
be an evasion of the statute, and a fraud npon the town of Orland;
and that the supplies were, indirectly at least, furnished by Penobscot.
The rights, duties, and obligations of towns in regard to the relief
of paupers are ereated and defined by the statute. .A person of age,
having his home in a town for five successive years without receiving
:•mpplies as a pauper, directly or indirectly, has a settlement therein.
R. S., c. 24, § 1, par. VI. The supplies, however, must be received
from the town, whether received directly or indirectly. ( )therwise
they do not constitute pauper supplief'<. The indirect receipt by the
pauper of supplies from the tawn is put upon the same basis, and
has the same effect, as the direct receipt of them, but in either case
. they must be furnished by the town. N umerons instances of the
indirect receipt of supplies may be found in the reports, and it is
unnecessary to cite them here; but in every case it will be found
that they came from the town, were paid for by the town, or were
furnished upon its credit, and the town was under an express or
implied obligation to pay for them. The voluntary contributions of
private charity starnl upon a far different footing, and have never
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been confounded with the relief which is the result of the municipal
obligation imposed by the statute. In Canaan v. Bloon~jield, 3
Maine, 172, the supplies were furnished upon the written order of
the selectmen, but by one not the drawee. It was held that, the
town being under no legal obligation to pay for them, they were not
furnished by the town within the meaning of the statute, and were
not such supplies as affected the pauper's settlement. In the present case, if the pauper had called upon the town of Orland for relief~
and the donation had been made by the residents of Orland instead
of Penobscot, would anyone claim that a suit could have been maiutained by the town of Orland to recover for the voluntary gifts of
its individual citizens"?
:X either is the rnotive of Mr. Devereux, or of the donors, rnateria l.
The consequences attach to the ad, not to the lllotive. 1t is the
receipt of ~mpplies frolll the town, not the motive which may have
inspired any person or persons to do away ,vith the necessity of the
pauper receiving relief from the towu, which affects the gaining of a
settlement. "lt is wholly immaterial" says Shaw, C. ,J., in Oaklwm
v. 8nfton, 13 Met. 197, "whether the overseers in affording relief to
t,impson, intend.ell to fix, or change, or in any way affect his :-;ettlement, that result is collateral to the act of furnishing relief~ and
does not depend upon the intent with whieh it ,ms done, but upon
the provisions of law giving efleet to it." The same may be said of
the belief of the pauper that the supplies were pauper supplies furnished by the defon<laHt town. It is true that to constitute pauper
supplies they must be either ·appliell for, or received, with a full
lrnowledge that they arc snch supplies. R. S., c. 24, § 2. The
absence of such application or knowledge may prevent that being
pauper supplies which would otherwise be such. But the application alone is not sufficient; belief that the supplies are furnished by
the town is not sufficient; it is the fact that they are received from
the town in accordance with the obligation imposed by the statute
upon the municipality, and not from individuals as the voluntary
offerings of private charity, which constitutes them pauper supplies.
J,ulgme,nt for defendant.

l\Ie.J
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MATTHEW LAUGHLIN,

Adrnr.,

l\LumARE'r l\L Nonc1wss, .Adrnrx.
Penobscot.
l,~(e l11.s111w1ce.

Opinion December 4, 1 U02.

P1·edecea.se cd Benejiciw·y. Vi_,.~ted lntere.st.
After Acquired Prupaty .

IVill.

. A policy of life immrance, the moment it i:-; i:,,;:med, crnite:,,; a ye:,,;ted intere:-;t
in the beneficiary therein mimed.
~uch interest will pa8s under a devise of all the e:,,;tate, real, personal, and
mixed, wherever found arnl however :-;ituate, whereof the testatrix may
die seiz:ed or posse:-;se(l.
This re:-mlt is not affected by tla_• fact that the polil·~, ,rn:-; not in exi:-;tence at
the date of the will. The will takes effect at the decea:,;e of the testatrix,
and operates upon all propt•rty then owned by her.

On report.

In equity.

Bill sustai1wd.
Hill, by her administrator with the ,vill annexed, for the construetion of the will of Harriet "\V. Norcross, deceased. Heard on hil1
and answers.
Plaintiff's testatrix made lier will before her husband insured his
life in her favor. He died inteHtatc nearly ten years after her death,
leaving a widow a11d two children by a second marriage.
The next of kin of Harriet \V. Norcross, deceased, wm; her
brother, .f oseph X. \Vhittier, who contended tJmt the life insurance
did not pass by his sister':-; v.:ilJ, but that she died intestate as to that
fund, one-half of which he claimed .
.1l.latthew Lau,r;ldin, pro se.
Counsel argued that the insurance 111011ey pm,Hed under the broad
residuary clause in the will of Harriet vV. Norcross. And that
while the whole fund in the first instance should be decreed to the
ndministrator de bonis non with the will annexed of the estate of
Harriet \V. Norcross, de<'ea:-;ed, it wonl<l eventually inure to the
VOL. XCVII
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benefit of Margaret M. Norcross, administratrix of the estate of the
testatrix's deceased husband .
.Vornwn 1Vardtccll, for defendant 1\fargaret M. Norcross, adminis-

tratrix.
E. W. Freem<tn, for defendant \Vhittier.
~rrnNu:

U.•J., EirnuY, \VHrrEHOUSE, l'oWERS,
SPEAn, J,J.

\VrnwELL,

PEABODY,

Pow.ERS, J. The complainant, a:-- administrator ,vith the will
an11exed of Harriet \V. Korcross, has re('eived the amount of a life
insurance policy issuell to her husband, ,f oseph X. Norcross, and
brings this bill for a corn4nH'tiou of her will and of said policy.
,Joseph l\'. N oreross Oll Dec. lG, urns, Jll'O('Ured said polil'y of
imnmmce upon his life for the sum of $1000.00, which, by the
express terms of the policy, was payable upon his death to his wife
I farriet \V. ~orcross, if living, and if lleceased to her exeeuton,,
a<lministrators, or assigns. Harriet \V. Norcro8s died ,January 21,
] SH2, leaving a will, dated May 5, 1887, by which she devised and
bequeathed all her estate to her said husband. Nov. 4, 1901,
,Joseph died intestate, leaving a wife and children by a second
marriage. The question presented is, whether the proceeds of the
policy pass under the will, and are to be paid over to the legal
representative of the husband, or should be distributed as intestate
property, one-half to the estate of tlw husband, and one-half to the
heir-at-law of the said Harriet.
It is settled hy the great \\'eight of authority that a policy of life
insurance, the moment it is issued, creates a vested interest in the
beneficiary therein named. 1-Iooh'I' v. 811yg, 102 N. C. 115, and
note to the same in 11 Am. St. Hep. 717, 721, 3 L. R. A. 217; May
on Ins. § 390; Uo11. Ufe lns. C'o. v. Palme1·, 42 Conn. 60, 19 Am.
l{ep. 530; Vo.-:.-: v. C'o1111. JI11tuol L~fe fa.'!. Co., 119 Mich. 161, 44
L. R. A. 68H; Hurley v. Hei8f, 86 Ind. 196, 44 Am. Hep. 285;
C'ent. Nat'l Banl: v. Hiune, 128 U. S. 195; Am. & Eng. Ency. of
Law, 987; 811uill v . .Io8e, 86 Maine, 120. Such, in this case, was the
plainly expressed intention of the parties to the contract, which pro-
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vided that in case of the predecease of the beneficiary the amount
of the policy should be payable to her "executors, administrators,
and assigns." Both the defendants at bar claim under the beneficiary, and it cannot be seriously contended that she took such an interest as could be inherited, but not devised.
In determining whether the beneficiary's interest under the policy
passed by the devise to her husband, the result is not affected by the
fact that the policy was 11ot in existence at the date of the will.
Her interest under the policy vested the moment it was issued. The
will took effect at her decease, and operated upon the property then
owned by her. No more comprehem;ive terms could be used than
those employed by the testatrix. She devised and bequeathed to her
husband "his heirs and assigns forever, all the estate, real, personal,
and mixed, wherever found aud however situate, whereof I die seized
and possessed." By this very language it wai- held in Small v . .Jose,
supra, that the testator evidently meant to include all kinds of rights
that were transmissible. For still greater certainty however the testatrix adds, "I desire and intend all my property at my death to pass
to the said .Joseph N. N orcrm,s, to be held by the said Joseph, his
heirs and assignR forever." An intention so plainly and aptly
expressed cannot be disregarded. The proceeds of the policy in the
hands of the complainant passed under the will, and are to be paid
over by him to the legal representative of .Toseph N. Norcross, after
deducting the costs of administration, and costs and reasonable counsel foes of these proceedi11gi,, which shoid<l be allowed to the complainant. A decree is to be entered in accordance with this opinion.
So ordered.
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Jrn·U:1'11

U.

DA YI8 l'N.

Washington.
8tr1lliu11.

HENRY HAN DALL.

Opinion December 4, 1 !)02.

Recovery fur Service. Registry of Pedigree. Subsequent Change
;,.Ymne and (hmer. R. 8., c. 38, ?. 61. Stat. 1873, c. 185.

!f

The lllaking and iiling, by a former owner or keeper of a stallion of the certificate required ))~, H. 8., chap. BH, ?, Ul, <loes not inure to the benefit of
auy subsequent ow1wr or keeper.
~o sueb owner or keeper, who himr-,elf 11<:'tdt:•ds to file :-meh certificate, before
advertii-dng the i-;enil'ei-; of i-;uch stallion for breeding purpost:•s, ean recover
('ompPnr-,ation fur :-md1 services.
\\'hl:'n in a r-,tatnte elem· and UlH:'lIUivoeal language is used, which ad111it:-; of
on]~, one llH"nning, it must he intt\ndt•d to mean what it haH plainly
t•xpressed, Hll(l it ii-: not permissible to interpret that which starnl,-; in no
nt:>etl of intPrpretation.

Exceptions by defendant.
~ \s:•mmpsit

Sustailled.

on the followiug account annexed:

"Henry Randall,

To ,foseph G. Davis, Dr.
lUOO .

.May 27, To service:-- on horl-ie'H rno11th,
.June 28, To use of stallion on mare,
,J m1e 28, 'To services on horse's mouth,

$1.00
12.00

1.00
$14.00"

The controver:-;y was over the item of $12. for the use of the
stallion.
The case came to this court below on appeal by defendant from
judgment of a trial justice in favor of plaintiff:
Some time in the early spring of 1 900, one Foster S. Reynolds of
Lubec bought the stallion in question of one Perry E. Day of
Princeton, in Washington County. He was then called "Black
Harry," and not generally known in Lubec. Reynolds brought the
:-;tarnon to Lubec awl pnt him ju the stable of .Joseph G. Davis, the
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plaintiff in this case, called the "Klondike Stahle." Reynolds then
changed the stallion's name to "fhwcess, .Jr.," and on March 13,
l 900, the following notice appeare(l in the Lnbec Herald, a weekly
newspaper printed in ] -'ubec:
'' 'SUCCESS, .TR'
Weight 1225 lbs.
Sired by the imported coach horse 'Success,' importe<l from England, registered in Book 2,500, No. 1,800, color black. Dam foll
blooded Morgan mare 'Curfew Bell.' 'Snccess, ,Jr.,' has a record of
2.26, and will stand at N" o. Lubec, Klondike stable, <luring the
season of 1900. :Fee, $12 to warrant; $2 at service, the balance at
birth of colt. This horse is owned by F. S. Reynol<ls and handkd
by ,T. G. Davis," (the plaintiff in this case).
This notice was continued in the Herahl down to August 7, I HOO.
Printed cards bearing a like notice were circulated through the town
of Lubec. These advertisement:-; were with the knowledge of th<•
plaintiff~ but he testified that he was not responsible for them.
Said stallion was never registered nnder the name of "Success, ,Tr."
T'he plaintiff claimed to have purchased this stallion from F. H.
Reynolds sometime in May, 1900. After he purchased him he c·ontinued to keep him in the "Klondike f--;table," and the mure was
sired there.
The plaintiff did not han~ the stallion recorded in his ow11 rnrnw.
Plaintiff offered, in evidence, the following re<"ord 111,Hle by l'l\lTY
E. Day, the former owner:
" 'Black Harry,'
~\ge nine years, weight 1170 lbs., sire<l h_,. 'Suc<'es:-:;.' Dam foaled
hy 'Lady Polly,' with the view of keeping said stallion for breediug
purposes within the county aforesaid, I hereby register the same i11
the Registry of Deeds for \V ashington Coui1ty, in aecor<lmwt> with
Section G1, Chapter :rn, Revis<><l Htatntes of Maine.
Feb. l, 1893.
Perry E. Day.
Attest: H. l{. Taylor, Hegister of Deeds."
To the admission of this record the <lefondant seasonably objected,
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but his objection was overruled and the record admitted, to which
ruling defendant reserved and alleged exceptions.
H. E. Saumder.-;, for plaintiff.
.J. H. Gm,y, for defendant.

POWERS, J.
Assumpsit hy the owner and keeper to recover for
the services of a stallion.
The plaintiff advertised the services of the stallion under the name
of "Success Jr.," but before doing so did not himself make and file
in the registry of deeds the certificate required by R. S., c. 38, § 61.
Against the defendant's ol~jection, such a certificate by a former
owner of the stallion under the name of "Black Harry" was introduced in evidence. The defendant excepts to the jnstrnction of the
presiding justice that when such a certificate was once filed, it
attached to the animal, so far as to give the benefit of it to any subsequent owner, while the service was confined to that county, and he
was advertised, if at all, under the same name that he bore in the
certificate originally filed; that it was not necessary for any subsequent owner or keeper to file another certificate in or<ler to comply
with the statute; and that it was not in controversy that the
horse called Black Harry in the original certificate was there represented to have been one of the progeny of a horse known as
"Success" and in that sense was, in truth and in fact, a "Success

,Jr."
The statute is as follows: "The owner or keeper of any stallion
for breeding purposes, before advertising, by ,vritten or printed
notices, the services thereof~ shall file a certificate with the register
of deeds in the county where said stallion is owned or kept, stating
the name, color, age, and size, of the same, together with the pedigree of said stallion as fully as obtainable, and the name of the person by whom he was bred. Whoever neglects to make and file such
certificate shall recover no compensation for said services."
In construing this statute it is to be observed that the language
used is not technical, but that its popular meaning is clear and
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unequivocal.
The duty of filing the certificate "before advertising" is, in the first sentence, by the plain command of the statute,
imposed upon the owner or keeper. ,vhat owner or keeper? Evidently any and all owners or keepers who advertise the stallion's
services. Then follows the provision, "Whoever neglects to make
and file such certificate shall recover no compensation for such
services." The plaintiff made and filed no certificate, but did advertise the services of the stallion. Can it he said that this was no
neglect on the plaintiff's part because a former owner performe<l the
duty imposed by the statute upon such owner? If such was the
intention of the legislature it would have been easy to have Raid so.
On the contrary, in as plain words as plain people can use, it haH
imposed the duty of making and filing the certificate upon all who
advertise, and, when the services are advertised, has expressly confined the right to recover to those, and those only, who, before advertising, do not neglect to file such certificate.
It is urged that such a req uirernent is unreasonable; that the
information having been once given to the public, no useful purpose
would be subserved by having it spread anew upon the record by each
successive owner. That consideration is for the legislature. The
language used being clear and nne<1uivocal, it must be intended to
mean what it has plainly expressed. There is nothing in the context,
or the consequences, which affords adequate grounds for departing
from the rule of literal interpretation. \Vhen clear and 11nequivocal
language is used, which admits of only one meaning, it is not permissible to interpret what has no need of interpretation. Endlich
on Interpretation of StatntcH, ~ 4. Neither is it cleal' that the
requirement is unreasonable. If the purpoec of the statute is the
better preservation of horse recordH, as appears by the title to the
original act, Stat. 1873, <'. 1:15, they should he so kept that ~he
record of the horse may be found and identified. In the case at bar,
if the defendant sought in the registry of deeds for the record of
"Success Jr.", he would find 110 certificate filed by the plaintiff Davis,
who owned, kept, and advertised the stallio11, but only a certificate by
one Day relating to "Black Harry," who was a "Success Jr." in the
same sense only as all the other progeny of "Success." It would be
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merely a matter of conjecture whether the certificate filed related at
all to the horse advertised.
e believe rather that when the legislature enacted the statute quoted, and in the same section further
imposed a penalty of $100.00 upon any one who wilfully made and
filed a false certificate, it intended to give to the defendant, and those
in like situation, this liability of the owner or keeper of the horse,
who advertised him, with ,vhom they contracted, to whom they were
to pay their money, and upon the strength of whose representations
the contract may well be presumed to have been made, as security
that the statements made in the <'ertificate required were, so for as
he knew, true in fact.

,v

CHESTEn

FLORENCE

Cumberland.

D.

E.

1\fAT'I'HEws

MAT'l'HEWR,

and anotlH•r.

Opinion December 4, 1902.

Lost Bills and Notes.

Indemnity to Payor.

Practice.

In a suit upon a note claimed to have been lost, the court in its discretion
will determine, in accordance with the facts of each particular case, whether
the plaintiff shall have judgment without furniRhing tlw tlefrndant with
indemnity.
Although the loss of the note without indorsement and after maturity is
established by the weight of evidence, it is not therefore to be necessarily
and conclusively assumed that thP lllttker will he Rubjected to no losR on
account of its reappearance.
In such case the court may in its discretion, and as a condition to the
rendition of judgment, order such indemnity given as will reasonably protect· and secure the defendant from possible loss, or it may order the case
continued for judgment from term to term until the note haR been barred
by the statute of limitations.
Held,· that, in this case, defendant should be defaulted for the amou.nt of
the note in suit, and the case continued for jrn1gment from term to term
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until the note is barred h_v the statute of limitatiomi, or until the plaintiff
furnh;hes the defendant such indemnity :ts tht> jrnlµ-P of tlw eourt hearing
the case shall order nnd determine.

On report.

Continued for judgment for plaintiff.

Aseumpsit on a promissory note which plaintiff'R testimony showc<l
to be lost.
The case was reported from the Superior Court of Cmnberlarnl
County for snch judgment as the legal rightR of the parties might
require.
'fhe facts appear in the opinion.

0 . .J. Nichol8, for plaintiff.
It is not usual and not required in the Federal Courts to declan1
specially on a lost note as lost, no special count being necessary in
snch a case. Berine1· v. The Bani,: of Oolnmbia, 9 vVheat. 581 ;
IJup-i_qnac v. (duick, 56 N. Y. Sup. 385; Aclam8 v. Bal.:e1·, 1G R I.
1, 27 Arn. St. Rep. 721; JJfonrne v. lVeir, 177 Mass. 301.
In Ohio where a note is lost which has never been indorsed by the
payee, he may maintain an action at law against the maker without
tendering indemnity against future liability. Citizen's Nat' 1 Bani.: v.
}frown, 45 Ohio State, 39, 4 Am. St. Hep. 526.
A bond is not required to be given, even if the instrument is negotiable, if lost after maturity. Kirkwood v. Fir.'it National Bani.'., 40
Neb. 484, 42 Am. St. Rep. 688, 24 L. lL A. 444; Pahnc1· v.
( i,,,·1u'11fer, 53 Keh. 39G; T!ta.11c1· v. A7ny, 15 Ohio, 242.
( ~onnsel also cited: Greenleaf on Evidence, Vol. 2, § 17; B,·<t11<·h
v. Tillman, 12 1\la. 214; .Ione.<;, v. F'a1es, r; Mass. 101; ]i'alcs v.
/l118.-:dl, JG Pick, :315, 817,818; 8<·l11nidt v.Pcoplc'81\rtfirmal Rani.·,
1:;:3 Mass. ,if>O, :;,-;2; Chat((lrnn v. ]font, 3 Htewart, (Ala.) :n, 20
Am. J)ec. GO; Pwrfal'd v. T11cl,h1gton, 10 ,Johns. (X. Y.) 10-t;
8t1·e('t'<'1' v. Bank <~f Fort ]i,,'dwa'l·d, 3-c:1 N. Y. 4-ln .

./L. P. 1l[oult'on, for defendants.
Counsel cited: Byles on Bills, ,ith Ed. *363; Story on Prom.
Notes, 5th Ed. § 450; 2 Parsons on Notes and Bill~, 304;
.Jfc(heyory v. JlfcG1·ey01·y, 107 Mass. 548, 546; }lcOarm v.
Rundall, 147 Mass. 81, 95, U Am. St. Rep. GGG; Tacke1· v. T11c/.'.r,1·,
11 B Mass. 7D, 81; Pcr/.'.in.'i v. Uushrnan, 44 Maine, 484, 490.
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POWERS, J.
This is an action by the payee against the maker
of a negotiable promissory note, claimed to have been lost after its
maturity, and without indorsement. The case comes before us upon
report, and all technical questions of pleading, not being specially
reserved, must be considered waived.
In this State it is settled that an action at law may be maintained
against the maker upon a lost note. Torrey v. }b8.~, 40 Maine, 74;
JW001·e v. Fall, 42 Maine, 450, 66 Am. Dec. 297.
The principal contention of the parties is as to whether the plaintiff should have judgment without famishing the defendant with a
reasonable bond of indemnity. l'his i:-; addressed to the discretion of
the court and must be determined in accordance with the facts of
each particular case. The loss of the note generally implies some
negligence on the part of the loser, and the consequences should not
fall upon the innocent maker. If the note has been destroyed, or ir,;
at the time barred by the statute of limitations, it is evident that he
is as effectually protected as he would he if it were produced and
surrendered. So if the note is payable to the plaintiff, either originally or by indorsement, and it is admitted it has not been indorsed
by him, the maker needs no further security. The recovery of a
judgment by the one having the legal title to the note would be a
good defense to a suit on the note in the hands of any other person.
Other illustrations might be given. When, on the other hand, the
maker is liable to suffer loss or expense through the reappearance of
the note, he should have snch indemnity as is reasonably equi\·alent
to that which is affor<led by its production and surrender.
In the case before us the defendant contends that there is no suftieient evidence of the loss of the note, or that, if lost, it was without
indorsement, or after maturity. \Ve think, however, that the plaintiff has established all these facts by a fair preponderance of the evidence. Upon such a preponderance of proof, however, while it i8
sufficient to authorize a finding in the plaintiff's favor, it is not to be
assumed conclusively that the note will never reappear, and that the
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defendant will be subjected to no further risk, loss, or expense on
account of it. In such a case the court may in its discretion and as
a condition to the rendition of judgment, order such indemnity given
as will reasonably protect and secure the defendant from possible
loss, or it may order the case continued for judgment from term to
term, until the note has been barred by the statute of limitations.
The particular form of such indemnity or security can usually be
best determined at nisi prius, upon a hearing by the judge, who is
cognizant of the circumstances of the case, and the condition of the
parties.
The defendant should be defaulted for the amount of the note in
suit, and the case continued for judgment from term to term until
the note is barred by the statute of limitations, or until the plaintiff
furnishes the defendant snch indemnity as the judge of the Superior
Court shall order and determine.

THOMAS

M.

NICHOLSON

MAINE CENTRAL RAILROAD COMPANY.

Hancock.
Hailrnr1ds.

Opinion' December 4, 1902.

Piling uml Recording· Locat'ion. Comrniswioner's Co1trt. Ra.tffir·ot-irn1.
R. 8., 1·. 51,?. 4. Special J,a.11·.~, 1870, r·. 85.9; 1873, <'. :?82.

Hel<l; that the recorded location of the Bucksport and Bangor Railroad iu

1873, h, a Hubstantial and sutticient compliarn·e with the requirements of
the statutP in force at that time.
This location wa:-; unquestionably filed with the county commissioners" within the time and substantially according to the description in the charter,"
and this identical location is distinctly shown by the express terms of the
recorded certificate of the clerk of courts appended to the record of the
location to have been "approved by the county commissioners and
ordered to be recorde1l March 18, 1873," a:-; of the "January Adj. Term,
1873."
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No reason haR been assigned for impeaching the clerk's rPcord or questioning
the accuracy of the date of that record. The location itself, when originally filed, may have been without date and in that condition approve,1
and recorded March 18, 1873; and it is not improbable that when tht:\
absence of the date was subsequently discovered, the deficiency waH Hupplied as of that time, and the· entry of" April 7, 1873" made upon the
record without ol>Herving the date of the record in the clPrk'H certificate.
Hut however thiR discrepancy in the dates may have been ol'casio1wcl, the
fact remains that the location spread upon the pages of the county cornmiHsioners' records was approved and recorded March 18, 187B. There is
no suggestion of the existence of any different location to whi<-h the clerk's
certificate of approval could pm;sibly relate.
It iR immaterial whether thi:-; location bore any ,late or not ,rhen originally
filed. It must have been filed before it was approved by the county commissioners, and the subsequent insertion of an erroneous date by mistake
cannot change the fact that this particular location of the defendant's railroad in the County of Hancock was filed, approved and recorded long
prior to December 31, 1874, the time fixed in the amendecl eharter. And
this was all the law required.
If the president's communication accompanying the act of filing the location,
stating that he was acting by authority of the board of directors of the
railroad company, is not sufficient evi,lence of his authority, th~ acquiescence of that and sulmequent board:-; in this act of the pre~.;ident, for a
period of nearly thirty years muRt be accepted as satisfactory evidence of
their approbation ancl ratitieation of it. It is not 01wn to the plaintiff to
make this objection.
The board of county conunissionen, is a court having a recording officer
whose duty it is to register its decrees, and the attestation of the clerk is
all that is necessary to give validity to the reconl of its trnnsactionf-1 and
judgments. The record wns legally nrnl properly made. There i:-; no law
requiring the signatures of the members of the ho:ml to ht> subs('ribed to
their judgments or appended to their re1·ords.

On motion and exceptions by defendant. Exceptions sustained.
This was a real action brought b~· T. J\I. .Nicholson against the
::Vfaine Central H. H. Company to recon-ff eertain real estate situated
in the town of Bucksport, and claimed by that company as part of
its right of way. The defense was the general issne with a brief
statement claiming a strip of land Rix rods ,vide, three rods on either
Hide of a certain line deseribe<l, commencing at Long \Vharf in
Bucksport village running ~.-cross the lot described in plaintiff writ,
in all 250 feet. This strip of land the defendant claims under and
by virtue of the location <luly made by the Bueksport & Bangor H.
R. Co. in the year 187:3. The defendant claimed through several
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railroad companies by leases, all of which were admitted. The
defendant further claimed that for a period of more than twenty
years, it and its predecessors in title have occupied it continually so
as to gain title to said property and land, or a portion of it, by adverse
possession.
The case appears in the opinion.
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Woodard, for defendant.
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This is a real action in which the plaintiff
seeks to establish his ownership and right to the possession of a strip
of land in Bucksport, six rods wide, included in the original lueation
of the railroad operated by the defendant company.
It was not controverted that the plaintiff was entitled tu ju<lgment
establishing his title to the fee in the land in question, but it was
contended that the plaintiff was not entitled to have judgment and
execution that would exclude the defendant from possession and
control of the premises for all purposes involved in the exercise of
its corporate franchise. The defendant claimed, in the first place,
that it obtained an easement in the land for railroad purposes by
virtue of a legal location of its roads under a charter, over a strip
six rods in width; and secondly, the defendant contended that if its
location was not legal and sufficient, it had acquired such easement
hy prescription over that portion of the strip aetually occupied for
railroad purposes by virtue of an excli1sive, uninterrupted and
adverse possession for a term of twenty years.
In his charge to the jury the presidiug justice gave the following
instruction respectiug the question of the defendant's location: "]
instruct you for the purpose of this trial that the location as filed
and the proceedings of the railroad, the predecessor of the Maine
Central, the original Bangor and Bucksport road, that condemned or
attempted tu condemn this land, were insufficient." Thereupon the
trial proceeded upon the <1nestion of an easement by prescriptiou, and
the jury returned a general ver<li<·t in favor of the plniutifl~ with a
HITEHOt:SE,
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special finding that the defendant company and its predecessors in
title had not acquired an easement by prescription for its railroad
purposes over auy portion of the demanded premises.
The case comes to this court on the defendant's exceptions to the
ruling of the presiding justice respecting the validity of its location,
and a motion to set aside the special verdict as against the evidence.
It is admitted that the railroad company, known in 1873 as the
Bucksport and Bangor Railroad, was first incorporated under the
name of the Penobscot and Union River Railroad Company by act
of the legislature approved March 1st, 1870; that by chapter 232
of the Private Acts of 1873 the title of the Penobscot and Union
River Railroad Company was changed to the Bucksport and Bangor
Railroad Company; that Nov. 10, 187:J, the Bucksport and Bangor
Railroad Company executed a mortgage tu trustees to secure its
bonded indebtedness; that on the 28th day of February, 1882, the
mortgage having been duly foreclosed, the bondholders organized aH
a corporation under the name of the Eastern :Maine Railroad Company, and that this last named corporation thereby acquired all the
rights previously e1tjoyecl by the Bucksport and Bangor Railroad
Company; that the Eastern l\!Iaine Railroacl Company executed a
lease of its road, and all rights thereto pertaining, to the Maine
Central Railroad Company which has had possession of the property
under its leaHe from that date to the present time.
It is not in controversy, therefore, that if the location made by the
Bucksport and Bangor Railroad Company waH legal and sufficient, alJ
rights thereunder finally passed to the defendant company by virtue
of the transactions above stated.
For the purpose of showing a location of the Bucksport and
Bangor Railroad Company in the County of Hancock, and across the
plaintiff's land in question, the defendant introduced a certified copy
of the record of the court of county commissioners for that county
bearing date March 18, 1873, purporting to be the record of such a
location filed April 7, 1873.
By chapter 232 of the Private Acts of 1873 the time for making
the location of the railroad specified in the original charter of 1870,
was extended to December 31, 1874. It is not in controversy there~
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fore that a location appears from this record to have been seasonably
filed.
The law in force at the time the location appears from this record
to have been filed with the county commissioners as well as at the
time it appears to have been approved by that court and recorded, iR
to be found in the Revised Statutes of 1871, chapter 51, section 4,
and is as follows: "The railroad is to be located within the time
and substantially according to the description in the charter; and the
location is to be filed with the county commissioners, approved b~,
them and recorded."
The copy of the record introduced comprises a detailed report of
"Parker Spoflord, Engineer" in manner following: "To the county
commissioners of the county of Hancock in the state of lVIaine: The
Bucksport and Bangor Railroad Company beg leave to file, in the
county of Hancock, before the commissioners of said county, the
location of a portion of the railroad in said county, the width of the
right of way being six rods, and the center line of which is as
follows: Beginning at a stake thirty-three (33) feet from the northeast corner and in line with the east side of the so-called 'Long
\Vharf' in the town of Bucksport, and running to the north line of
the county by the straight lines and cmves 8hown in the following
notes of alignment." The specifications of sixty-seven different
measurements are then inserted with the length of the straight lines
given in feet with the "bearing of the same," and the length of each
curve and the radius of the curve given in feet. As recorded, the
report bears date April 7, 1873. The following communication
signed by "Sewall B. Swazey, Pres't B. & B. H. H. Co.", then
appears as a part of the record:
''The directors of the Bucksport and Bangor Railroad Company,
having accepted and approved of the above location of their road
in the county of Hancock in the state of Maine, direct me to present
the same to the commissioners of said county for their approval and
to be put on record." This bears date "Bucksport, April 7, 1873."
The record is then authenticated by the following certificate signed
by the clerk:

~ICHOLSOX I'. H. R. CO.
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"Court of Connty Commissioners. Hancock, ss. January Al,j.
Term, 1873.
"The county commissioners having approved the above location of
the Bucksport and Bangor Railroad, order the same to be entered of
record. Approved by the county commissioners and ordered to be
recorded March 18, 1873.
Attest, H. B. Saunders, Clerk."
The principal o~jection which the plaintiff interposes to this location iR, that according to the record it appears to have been approved
by the county l'Ornmissioners before it was filed in eourt; awl it ii.;
true, as has been seen, that the location appears from the rceord to
have been approve<l hy the board of l'Otlllty commissioners Marel1 17,
187~\ while the :-:tatement from the pre:-:ide11t of the company that it
ha<l accepted and approved this location hear:-- date April 7, 1873.
For the purpose of :-;howing that this apparent anachronism waf:;
only the result of a clerieal error, the <lcfr~rnlant offered what appears
to be a duplicate of the location recorded, exl'ept that it hears only the
<late "A. D. 1873" on the report of Parker Spofford, and "Bucksport
187~1" on the communication from President Swazey.
I 11 each place a blank space is left for the date of the month. But
the evidence fails to show in whose handwriting this "duplicate"
appears to be, or whether it was the original location or a copy. It
appears to have been found amoug tht· papers of the county commissioners in the custody of the elerk, in a wrapper marked in the
handwriting of the present clerk of courts, "Location of Bucksport
and Bangor Railroad;" but it is not attested as a copy, nor in any
way authenticated as an original paper hy the clerk of courts in
office at that time. Such a document in no way certified by the
proper officer, cannot he deemed competent evidence to explain the
discrepancy in the date of filing a location duly recorded and properly certified by the clerk in office at the time the record was made.
lt is the opinion of the court, however, that without the aid of
such explanation the recorded location above described is a substantial and sufficient compliance with the requirements of the statute in
force at that time. This location was 1mquestionably filed with the
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county commissioners "within the time and substantially according
to the description in the charter," and this identical location is distinctly shown by the express terms of the recorded certificate of the
clerk of courts appended to the record of the location to Have bJen
'' approved by the county commissioners and ordered to 'be recorded
March 18, 1873," as of' the· "January Adj. Term, 1873:" ·No
reason has 'been assigned for impeachin'g the clerk's record or' qttestioning' the accurady of· the date of that record. The location itself~
when originally filed, may have been witl~out date and in that c01idition· ·approved and recorded MarcH 18, 1878; and it is not improbable that when the ah~ence <.>f the date ,vas subsequently discovered
the deficie1icy ,vas sup1jlie<l asof that thne, and ·thee11try ·of" April
7, 1873" 1nade i.1pon 'the record without observihg the date of 'the
record in the ·clerk's certifica'te·. But howevet this discrepancy in
the dates may have bee1i occaBioned, the fact remains that the location spread'i1po~1 the pages of the county commissioners' records Was
approved and recorded March '18, 1873. There is no suggestion
of the existence of any differ·ent location to ,vhich 'the clerk's certificate of approval could possibly relate. It is immaterial whether this
location bore any date or not when originally filed. · It m'ust ''have
been filed before it was approved by the county ccmmiissioners, and
the subsequent insertion of an erroneous date by mistake cannot
change the fact that this particular location of the defendant's
railroad in the County of Hancock was filed, approved and recorded
long prior to December 31, 1874, the time fixed in the amended
charter. And this was all the law required.
The other reasons suggested for questioning the validity of the
location are evidently not relied upon by the plaintiff: The objection
that the president of the corporation is not shown by competent evidence to have been duly empowered to act for the corporation in filing the location with the county commissioners, cannot be sustained
for obvious reasons. If the president's communication accompanying .the act of filing the location, stating that he was acting by authority of the board of <lirectors of the defendant company, is not sufficient evidence of his authority, the acquiescence of that and subsequent boards in this act of the president, for a period of nearly thirty
VOL. XCVII
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years must be ·accepted as satisfactory evidence of their approbation
and ratification of it. It is not open to the plaintiff to make this
objection.
The further objection that the approval of the location by the
county commissioners was not signed by the different members· of the
board, is also untenable. The board of county commissioners is a
court (Chapman v. County Comm,-issioners, 79 Maine, 269) having a
recording officer whose duty it is to register its decrees, and the
attestation of the clerk is all that is necessary to give validity to the
record of its transactions and judgments. As stated above, the certified copy of the record of the location in this case shows that the
act of the comt of county commi8sioners in approving the locatiou,
was duly attested by "H. B. Saunders, Clerk." The record was
thus legally and proverly made. There is no law requiring the
signatures of the members of the board to be subscribed to their
judgments or appended to their records.
The ruling of the presiding justice that the '' location as filed" is
insufficient must accordingly be held erroneous.
Whether any part of the right of way secured by this location over
the land now owned by the plaintiff has been voluntarily abandoned
by the defendant company, is a question not now before the court.
Ea:ceptions sustci-ined.
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Appeal.

Evidence.

In determining an appeal of one convicted of murder, the single question
presented is whether, in view of all the testimony in the case the jury
were warranted in believing beyond a reasonable doubt, and therefore in
finding, that the defendant was guilty of the crime charged against him.
The jury must be the final arbiters of questions of fact, when the evidence
in support of their conclusion, considered in connection with all the
other evidence is of such a character, such a quality and such weight as to
warrant them in believing it.
While evidence of single circumstances :-;tanding alone might not be sufficient to warrant the conviction of one accused of crime, the combined
force of many concomitant and interlacing circumstances each insufficient.
in itself, may lead a reasoning mind irresistibly to a conclusion of guilt.
Held; that the verdict of the jury sustaining the defendant's guilt was well
warranted by the evidence.

On appeal by defendant. Appeal denied. ,Judgment for the
State.
The defendant was convicted by a jury in Piscataquis County for
the murder in the first degree of J. Wesley Allen of Shirley. He
made a motion in the court below to have the verdict set aside. Thir.:motion having been overruled, he appealed to this court.
The case appears fully in the opinion.

Geo ..M. 8eider~, Attorney General, JII. L. Dwrgin, County Attorney, with him, for State.
Henry Hudson, for defendant.
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SAVAGE, J.
The evidence is plenary, and it is not now controverted, that in the evening or night of Sunday, May 12, 1901, J.
Wesley Allen of Shirley, his wife, and their daughter Carrie, were
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murdered, and that the farm buildings of Allen m Shirley, house,
ell, shed and barn, were burned to destroy the evidences of the
cmne. The defendant was indicted for the murder of J. Wesley
Allen. As the result of a lengthy trial in which all of his rights
seem to have been carefully protected hy the presiding justice, he
was convicted of murder in the first degree. His motion to set aside
the verdict was overruled and he has appealed from that decision to
this court. No exceptions have been reserved, and the single question presented for our consideratiou i:-; whether in Yiew of all the
testimony in the case, the jury were warranted in Lelieving beyond a
reasonable douht, and therefore in finding, that ·the defendant ,vas
guilty of the crime charged against him. "' e have examined the
vol.nminons record with great care and solicitude. The evidence
relied upon by the State to support the conviction is almost wholly
circumstantial, and as to the existence of many of the circumstances
relied upon there is a sharp conflict of testimony. \Ve may say at
the outset that in considering the weight of this testimony, depending
a:-; it does f<.)r its effect upon the credibility of the witnesses, we cannot put ourselves in the place of the jury, nor usurp that province
of deciding questions of fact which the law imposed upon them.
Their conclusions, if warranted Ly the evidenee, are to stand. vV c
have before us only the pages of a printed record, aided somewhat
by an inspection of the exhibits which were introduced in evidence at
the trial. The jury had before them the living, speaking witnesses.
The degree of credence properly to be given to the story of a witnet-,s may depend much upon his appearance upon the stand, upon
his air of candor and truthfulness, upon his seeming intelligence and
honesty, upon his apparent want of bias or interest or prejudice.
The want of such characteristics may render testimony of little value.
And the appearance of such characteristics, or the want of them, is
not always transcribed upon the record of a ease. If the story of a
witness is seemingly credible and probable) and not inconsistent with
other _admitted or proven facts, the listener has much better opportunity to judge correctly of its truthfulness than a reader has. From
the bare record we might Le in grave doubt as to which of two conflicting statements is true. The jury, seeing the witnesses, might
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have no reasonable doubt. And it follows that in cases like the one
under consideration, ·as in all others, the jury must be the final arbi_:
ters of questions of fact, when the evi<lence in support of their conclusions, considered in connection with all the other evidence, is <>f
such a character, such a quality and such weight, as to warrant them
in believing it. We shall endeavor to apply these principles in our
consideration of this case.
The State claims that the <lefendai1t, who had spent all day Sat:..
urday, May 11, and th~ greater part of Sunday, May 12, at Wt•Rt
Cove in Greenville, left vYest Cove Sunday afterooon about fom
o'clock; that he had on his feet a pair of new rubbei·s, No. G 1-2,
Bay State, which he had purchased the previous Friday eve11ing, and
in his hand an umbrella, which he used as a cane; and that he had iii
his pocket a quart bottle nearly or quite full of whiskey. The State
further claims that he proceeded southward by the track of the
Bangor & Aroostook Railroad t6 the "Bully road" so-calle<l. The
Bully road is an old unused fogging road or path, leading across
from the railroad to the Shirley Mills road, and the latter road leads
to the :rnain traveled road from Greenville to Blai1chard called the
Lake road. The Bully road proceeds for the most part through a
woody growth on either hand. It is claimed that he ,valked through
the Bully road to the Shirley Mills road, along the Shirley Mills
road towards the Lake road, and then down the Lake road to a
point about a mile and a half north of the Allen place, where ·he 'left
the Lake road and walked along a11othcr old tmm,ed logging road,
called the "Spencer road", to the immediate vicinity <)f the Allen
house; and that he went to a small ,voo<len structure, situate<l
thirty-four ro<ls from the Allen place, which he had formerly owned,
hut which he had recently sold with it:'- eon ten ti-\ to one Elmer H utl~
with the privileg~ of occupying it from time to time, by first obtaining the key from Huff. That f-;trnctur·c Wai- calle<l "Lambert's
camp." The State claims that the defernlant, ,vhile in the camp, left
the umbrella with which he started, and what remained of a box of
"blazer" or "safety" matches which he had purchased in West Cove
that day. It is further claimed that he then went to the Allen
buildings, murdered Allen and his wife and daughter, and fired the
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buildings; that he walked hack to the house of Telos Smith, which
is situated on the Lake road somewhat northerly of the Shirley
Mills road; that he arrived there sometime during the night; that
when he arrived the bottoms of his trousers' legs and his stockings
were muddy; that he had the appearance of having walked very fast;
and that some of the whiskey was gone from the bottle. The distance from West Cove to the Allen place by the route which it is
claimed that the defendant walked is a little more than nine and twothirds miles, and from the Allen place back to Telos Smith's house,
three miles. It seems to be satisfactorily proved that the fire at the
Allen place occurred, or was first observable, between the hours of
nine and ten that night, probably nearer nine than ten. Upon the
theory of the State it is evident that the distance from West Cove to
Allen's did not preclude opportunity.
The State contends that the motive for the crime, or to speak more
exactly, the motive which led the defendant to the Allen house on
the night in question, was not ill-will, for none has been shown, nor
robbery or burglary, for there is no evidence of any theft, but that
it was lust for Carrie Allen, who, though only a little more than
fourteen years old, was a large and fleshy girl. It is claimed that
on previous occasions he had expressed lascivious desires concerning
this girl, his expressions looking even to the putting of "the old
folks out of the way," if necessary. The State's theory is that he
accomplished his purpose by violence, and that he took Allen's life
either before-hand to prevent interference with the intended rape, or
afterwards in some altercation which resulted from it. In support
of this contention the State relies much upon the fact that when the
defendant's trunk was searched after his arrest, the white shirt which
he admittedly wore that Sunday night was found, and when found,
a rectangular piece seven or eight inches across had been cut out of
the lower end of the front flap. The defendant, however, says that
he cut the piece out of the shirt at another place and for another
purpose, to be noted hereafter, and says that he left the piece somewhere about his room at Telos Smith's. This piece though searched
for was never discovered. One witness testified that on the day
succeeding the fire, at the premises, the defendant told him that "he
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(the defendant) came pretty near being in the house," "that he
started for Allen's place" when he left Greenville. The evidence
indicates that the fatal wounds were inflicted upon Allen about
twenty-five feet from his barn, where two large blood spots were
found upon the ground, and that the body was then removed, but
not dragged, to within the barn, where his remains were afterwards
found in the ruins.
The defendant's version of his whereabouts on that Sunday, evening is substantially as follows: He says he left West Cove between
five and six o'clock, nearer six than five, and that he had no rubbers
on, nor umbrella with him. He says that he left the rubbers which
he bought Friday night in the office of the Bartley House at West
Cove Saturday morning, together with an umbrella which he had
borrowed from Telos Smith Fr~day night, and that he never used nor
saw either the rubbers or the umbrella afterwards. He denies that
he purchased any "blazer" matches at West Cove that day, or· that
he had ever used or had the possession of any such matches. He
claims that he had on his feet only his stockings and a pair of thiu,
low shoes, with patent leather toes and patent leather up the front.
He says that he walked from West Cove by the track of the Canadian Pacific Railway to the Lake road at King's Crossing, a mile
and two-thirds, then down the road a little over two miles to a point
near the house of Charles Roberts, where there was a spring six or
eight rods from the road; that he reached that point about seven
o'clock; that he went to the spring and drank from it; and that the
spring was an open one, with the water bubbling up. He says that
his left foot hurt him in consequence of his boots being tight; that
he took off his shoe and Rtocking and bathed his foot which was sore
and blistered; that he cut the missing piece ont of the front flap of
his shirt with his knife, and used it to wrap between his toeR, so as to
make walking less uncomfortable; that he then put on his stocking
and shoe over the piece of cloth, and walked southerly through a
pine growth forty-five or fifty rods until he came to the Lake road
again, traveling about ten rods from the road; that he walked down
the road to the Mansell line, and then crossed the road and walked
in the pasture beside the road for about one hundred rods, that be
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then ,came into the road again and walked to Telos Smith's, whe.re
he arrived at a little past. eight o'clock; that he went immediately;to
bed, an<;l it woul,<l seem, supperle~s; and that he was not out of the.
house or Ns ,room again that night. ... He says he. is able to fix the.
time of his arrival at Telos Smith's,, berause he noticeq. his watch
when he got up to wind it, after having gone to bed. He says he
,~alked .in tl!e pine woods ,a1~1 in the pasture on account of the
muddy cqwlition qf .the roaµ. ~~he distance from West Cove to
T~los Sfnith's hou~e. by th~ route th~ defend~nt says he travelJed is
s~x miles ~~d two-third~, a~1? from Smith's to the Allen place iR
thre,e mifos. l,t is evid~nt I th~t if• ,the defel)d~nt'~ statement is trne,
l)e had, n9. opportunity. to comn1it the crime charged.
,
, To conne9t the def~nda~t ,".ith the cri1rie1 tJ1e State ,see~s first to
shqw that .h~ 1was in , the ,vicinity, of the .Allen pi&:ce S\1pday .night,
and, to sho~ thi~, testimony was introduced tha{ he left West Cove
at about f~ur_o;clock in the afternoon, walking ~pon the railr~ad u{
the directi~~ of Shirley with rubbers :and unJ.breUa. · I1.1 ·~d?iti~n to
thi~ the State relies. chiefly ,upon the following circumstances:
, 1., That fresh !-'ubb~r tracks in the mud :were found Mond3:y
m?rning b~twee11 the .Allen house a11d, the " camp," al)d lafor, in the
w~ek i1~ _the, .Bully road and the, Spencer road,· wpich tracks were
mad~ by the defendanfs .new rubbers.
.
2. Th~t an urnbrella,fqund, in the camp Monday afternoon, had
been in the de~endant'& poss~ssion at ,vest Cove Sunday afternoon.
3. That.''bl.a~er" or "safety': mafo~es were found ~n the camp
Monday .fqrenoo~ of the same kind ,that, th~ ~efendant had purchased
in West Cove Sun.day fore~10on.,
4,. Th.at hu!Ilan. qlood was found on.the ,d~fendant's ~.lot~ing ..
Wl:iile. ~tjs, not disputed. that rubber tr~cks were foµnd: at the
tim,~s. a,nd .in tpe places claimed, and, that_ lfln _um,brella and "blazer"
matches were fo~md in his camp Monday, it sh(!uld, be remembered
tha_t the defei;idant denies that. he wore ,any rubbers at all Sunday
night, .~nd says that he .had no rubb.ers:or umbrella in. his p9ssess.iou
at West pove after Saturday morning, and that he did_ not purchase
or haye in hi!:l possession any "blazer" matches Sunday .or at any
other time. But the State claims, and properly, that even these
denials, if untrue, may add to the force of the circumstantial evidence.
1
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Rubber 1rncks. N otwi,thstanding the defendant's denial that he
wore or saw his rubbers after Saturday morning, there is some evidence that he had 011 a pair of rubbers Sunday, at on~ time at least,
though perhaps not all of the time. The testimony of those who sa ~
him without· rubbers, or did no_t notice rupbers, is not necessarily
inconsis~ent with the State's claim that h~ wore rubbers 0.n Sunday.
As bearing upon the _probabilities it appears that it had rained more
or less for two or three_ days previously and that the ground was
muddy, and that the shoes worn by the defendant were ~4in, low
ones. The bottopls of th~ defendant'·s trouser's legs were muddy
when. he arrived at Telos Smith',~, and his 'stockings were .afterwards
fqund to be muddy, though he says he got the mud on his stockings
by using them to clean his mt:1;ddy shoes~ His shoes were introduced
in evidence, and have been submitted to our inspection. As a result
of that inspection, w~ are of opinion that the jury we:re justified
in believing, if not compelled to believe, that the defend ant did not
walk in them that night without rubbers, in the muddy road and
through woods and. pasture for over six miles, as. he says he did, and
that, therefore, when lie left West Cove, by ~hichever ·route h~ took,
he had rubbers on his feet.
That the rubber tracks wer~ m~de by new. ru.bbers· is uncon.trc>verted. But the ]earned counsel for the <lefornl~nt stren~ously c011~
tends that the difference between the size of the defendant's rubbers
and. the size ~f the. tracks found is so gr~at' as to. preclud~ the possibiJity that tlu~ tracks_ were made by the defendant. Th~ defendant's
n~w rubbe~s as .claimed by the State were No. 6 1-2 Bay State,
~1adet toe. The pattern designer of the manufacturer, a ,yitnes~
for the .defei~flant, teRtified ti1at a ~ o. 6 1-2 rubber ·of .that grade
was 11 5-lG inches long, 4 1-1_6 inches wide ~tcross the b~ll, with ·a
heel 8 inches long. It is to be regr.etted that there was_ not that
degre~ of definite~ess in the measurement of th~ tracks th~t \Vould
ha~e been desirable. One of the two State's witnesse~, wl10 testi~ed
t~ n~easurements, says of one _track that he· ~1easu~ed 'it to the,· "best
of his observation," while the other_ says of another track that he
measured it as "near as he could come at it in a muddy place." A
witness for the defendant, howeve;, testified unqualifiedly that one
0
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of the tracks was 10 1-2 inches long. Whether these measurements
were in a straight line from end of heel to end of toe, or followed
the contour of the ball to the toe does not appear. It is easily
demonstrated that a No. 6 1-2 Bay State rubber measures more than
a quarter of an inch longer, laying a rule upon it so as to follow
the contour of the ball to the toe, than the same rubber measures in
a straight line from heel to toe, when it stands naturally. Nor does
it appear that the witness measured the width of the ball of the
rubber at the same point in the ball that the other witnesses
measured the ball in the tracks. A measurement of the No. 6 1-2
Bay 8tate rubber introduced in evidence shows that at its widest
point the ball is nearly a quarter of an inch wider than it is at its
center, and at the widest point it measures 3 13-16 inches instead of
4 1-16 as testified to by the witness. It is claimed by the State that
rubbers of the same number are not al ways exactly of the same size,
and one witness measuring in the presence of the jury, testified that
out of two pairs of No. 6 1-2 rubbers, three rubbers measured alike,
while the fourth was a quarter of an inch shorter than the others and
the ball an eighth of an inch wider. Moreover, it appears that these
tracks were found in mud that had been soft, "in clear mud," as a
witness for the defendant testified, and we are not satisfied that the
measurement of a rubber track made in soft mud is ahvayEl to be
deemed a certain indication of the size of the rubber which made it.
lt is common knowledge that in very soft mud, the imprint of tracks
may be filled and even obliterated by the yielding walls of mud.
How well and how long such a track will retain its shape and size
11111st depend to some extent at least upon the nature of the soil and
the consistency or sponginess of the mud. To these special features
attention does not appear to have been called, further than has
already been stated. Upon the whole we can not say that the tracks
could not have been made by the defendant's rubbers. Whether in
fact they were so made involves other inquiries.
Under the circumstances of this case, a jury might well associate
the maker of those tracks with the mnrderer of Mr.·Allen. And the
series of tracks from the railroad through the Bully road, the series
of similal' tracks through the Spencer road-all pointing towar:ds
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the Allen place-and the tracks of the same size and character
back and forth between the Allen place and the camp, certainly
would justify the jury in believing that the maker of the tracks first
came down the railroad from the direction of ,vest Cove, then
through the Bully road and on through the Spencer road to the
Allen place. It is to be noticed that though search was made for
them in the place where he said he left them, the defendant's new
rubbers were never found, and though he knew the officers were to
make the search for them and the umbrella, he never manifested
any interest in the result of their search.
Tlie Umbrella. The defendant says he borrowed an umbrella of
Telos Smith Friday night, took it to Greenville, left it at the Bartley
House Saturday morning, and never saw it afterwards. There is
the testimony of two witnesses that he had an umbrella in his possession Sunday, one of them saying that ·he had it in his right hand
using it as a cane at about four o'clock and on the railroad, that is,
at the very moment when the State claims he was leaving West Cove
for Shirley. He did not have any umbrella when he reached Telos
Smith's. He admits that he was in the vicinity of the Allen place
and the ca~p Monday afternoon after the tragedy. Two girls testified
that the defendant then sent their brother to the camp to get au
umbrella for them, for it was raining; that he said "you can go down
to my camp and get my umbrella, it is sitting there in the corner."
The defendant denies this statement. But an umbrella was found at
the camp by the brother, taken home hy these girls, and taken to the
defendant at Smith's on Wednesday by the mother of the girls. She
testified that at first the defendant said that he didn't know whether
it was his umbrella or 11ot~ that his was a double ribbed umbrella.
~he testified further that upon the defendant'H attention being called
to the fact that the umbrella returned was a double ribbed one, he
said "It must he mine then," and that he then took it into the house.
The defendant testified that he said that the umbrella waH not his,
but that the umbrella he had at the camp was something like that
one, and in this connection he added, "I was satisfied it was the one
I sold Elmer Huff. I am now very positive of it. The last time I
saw it, it hung up in the camp at the foot of the bed on the wall 011
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a nail." In fact, the defendant had sold to Huff all that was in the
camp except his trunk and clothes. But Huff testified that imme...::
diat~ly after purchasing the camp he stayed in it for about five days,
that he looked the camp over, and that neither when he purchased
nor while he was staying there did he see any umbrella. Telos
Smith, his daughter-in-law Ida and the defendant himself all testified
that the umbre1la borrowed bv the defendant was not the mw
returned on Wednesday.
If the jury believed that the defendant had an umbrella when he
left West Cove Sunday afternoon, but brought none home to the
Hmith hot~se Sunday night, if they believed that he left no umbrella
at the camp when he sold it, but that there was an umbrella there
Monday and that the defendant knew it was there and where it stood,
though he had not been in . the camp that day, they might very
pertinently inquire, how and when <lid that umbrella get into the
camp, and how did the defendant know it was there if he did not
carry it there ·himself. That the umbrella found was not the one
borrowed from Telos Smith's, if such was the fa,ct, we do not regard
as of especial significance. Exchange of umbrellas, even accidental,
is ~10t an unknown occurrence. But whether the defendant had some
umbrella in his possession at \Yest Cove Sunday is important, alHl
if so, his knowledge that an umbrella w~is in the camp Monday is
of much significance .
.lJI·atche8. There was evi(lence that a box of "blazer" or "safety"
matches was found in the camp Monday. forenoon, four matches
remaining tmnsed, that no matches of that kind had ever been usctl
or seen in the camp before that time, mid further that the defe1idant
purchased a hox of such matches at \Yest ( 'ove Sunday forenoon.
The <lefemlant denied making any such purchm,e, oi.· any knowledg<'
of the matche8, an<l there was eviden('e that :--everal <lealers in the
vicinity of Shirley were accustomed to h11y and sell Sll('h matcl1es.
If the jury believed that the defell(lant purchased blazer matches
~unday, it is significant, indeed, that matches of the same peculiar
kind, never before known to hav~ been in the camp, ,vere found there
on Monday, and all the more significant in view of the fil<'t that the
defendant denies purdiasing any such matches.
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Blood 8pot8. It does not seem to be controverted that blood,
which answered all the tests of human blood, was found on the
inside of the defendant's right trousers' pocket, on each cuff of his
white shirt, and on the inside of the left cuff of his undershirt. But
the defendant explained the existence of blood spots by saying that
after he had purchased these clothes, he had been afllicted with a
humor on both hands, which caused them to become sore and raw.
And in this last statement he was corroborated by other witnesses.
No other blood, however, was found upon his clothing, and it is
urgently claimed by his learned counsel, that it would have been
practically impossible for the defendant, a slight man, to remove ~he
bleeding. body of Allen, a large ma11, from the large blood spots
011 the gr<?uml to t,he bam, twenty-five feet, without getting blo()(l
upon the outside of his clothing, and that this impossibility is all the
more apparent in view of the ,fact, as ,testified to by s<nne of the
witnesses for the State, that there was no appearance of the body's
having been dragged on the ground. This is, indeed, a fact of much
significance. "\Ve should expect under such circmnstances to find
blood upon the clothing. The absence of blood would be a matter
of grave consideration. But we cannot say that such a condition
of things is necessarily inconsistent with, the guilt of the defendant
as charged, or that the jury, if they believed from the other evidence
in the case that the defendant was present at the scene of the tragedy,
would not be warranted in saying also that he removed the body.
F'or unquestionably the murderer did remove it.
Besides these circumstances, the State places much reliance upon
the failure or inability of the defendant to give a truthful account
of his movements Sunday night. The State claims that his story
about walking down the Lake road is shown to be false,-that it
was the effort of a guilty mind to throw pursuers off the scent,and that his statement of the manner in which and t~e purpose for
which he cut the piece from the flap of his shirt is demonstrably
false. There is evidence that two teams passe(l over the Lake road
going northerly between the hours of six and seven o'clock, while the
defendant according to his story must have been in the road between
King's Crossing and the spring, and that the oceupants met no one
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walking down. The defendant says he did not meet or see anyone
after he got into the Lake road, and does not say that he heard any
teams while he was out of the road. There was the testimony of ten
witnesses, living or being between King's Crossing and Telos Smith's
on the Lake road between the hours of five and eight o'clock that
evening, all of whom were more or less out of doors and about their
buildings and in their yards, not one of whom saw any man walking
down the road. Several of them testified to seeing the two teams.
Two witnesses state that they were at the Bodfish place forty-five
rocls north of Telos Smith's that evening, that they were in the yar<l
three rods from the road all of the time from half past seven to half
past eight, and that they saw no one pass. But the defendant,
if his story is true, must have passed the Bodfish house in the road
at about eight o'clock. There is some evidence, also, that the defendant's description of the spring which he says he visited is incorrect.
But perhaps the most potent evidence against the defendant in this
connection is his account of the manner and purpose of cutting the
piece from the flap of hiH shirt. This shirt was exhibited to the
court at the time of the argument. \V(• think a jury would have
been warranted in believing it utterly improbable, if not impossible,
that so even and regular and smooth a cut as this one is across the
top of the piece could have been made by the defendant with a knife
while the shirt was upon his person, as he testifies. But this missing
piece of the flap has a deeper significance than merely to convict the
defendant of falsehood. Why was it cut'? 1'he defendant says that
it was to furnish a wrapping for his sore toes. But this explanation
can hardly be deemed satisfactory in view of the fact that the defendant then had a handkerchief in his pocket, and apparently owned no
other white shirt. What became of the piece? The defendant says
he left it somewhere about his room. But it has never been found
though careful search was made for it. "\Vas it destroyed by the
defendant? If so, why? Did it bear upon it, as the State contends,
the incriminating marks of an accomplished rape of Carrie Allen,
as the result of his lascivious desires, inflamed perhaps by the
whiskey he had drunk? Undoubtedly the defendant is the only
person who can answer these questions with absolute certainty. But
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in view of the other evidence in the case, this circumstance has great
significance, and was entitled to grave consideration by the jury.
While it may be said with truth, that evidence of single circumstances standing alone, as of the rubber tracks, or of the umbrella,
or of the matches, or of the blood spots, or of the missing piece of
the shirt, might not be sufficient to warrant a conviction, yet the
combined force of many concomitant and interlacing circumstances,
each insufficient in itself, may lead a reasoning mind irreHistibly to
the conclusion of guilt.
To summarize the propositions, in support of each of ,vhich there
i~ some apparently credible testimony: - I f the jury believed that
the defeudant' s story of his walk from ,,vest Cove down the Lake
road was not true, that his story that he vvore no rubbers was not
true, that the story of the purpose for which he cut his shirt was not
true, that his story about leaving his rubber8 and borrowed umbrella
at the Hartley House Saturday morning was not true; if they
believed, notwithstandiug his statements, that he did buy a box of
blazer matches in West Cove Sunday, that he did have rubbers and
an umbrella in his possession Sunday, that he did start down the
railroad towards Shirley with rubbers on his feet and an umbrella in
his hand; if they believed that the rubber tracks in the Bully road,
the Spencer road, and the path between the Allen place and the
camps, might have been made by his rubbers; if they believed that
he took no umbrella home to Telos Smith's that night, that on the
following day he knew that au umbrella was standing in the camp;
if they believed that he had not left any umbrella in the camp when
he sold out to Huff, and that the presence of the umbrella in the
camp was not otherwise accounted for; if similar matches were found
in the camp like those he had purchased the day before; if after
inspection of his shoes they believed that he wore his rubbers from
West Cove, though he and Telos Smith and Ida Smith testified that
his shoes were muddy, and if they believed further that there was
some cause for the disappearance of the rubbers, which might be that
there was some tell-tale mark upon them, or that the defendant had
learned, as he undoubtedly did learn on Monday, that rubber tracks
had been discovered; if they disbelieved his story about the cutting !
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of the shirt, but believed that the missing piece, for some camm, had
been put out of the way by him, -to say nothing about the
blood spots on his clothing, which the jury may"have considered
were satisfactorily explained,-we can not say that the jury were not
warranted i1~ believing beyond a reasonable doubt that the defendant
was at the ''camp" Sunday night, and in the path between the camp
and the Allen place. All of these circumstances tend very strongly
indeed to show that the defendant was there. And if he was there,
there can be no reasonable doubt of h1s guilt, under the circumstances.
So much for the ·i11eriminating circmnstances relied upon by the
~tatc. There was other evidence, as for example, the testimony of a
d~tedive, who had various conversations with the defendant, which
we do not deem it important to consider in detail.
It is necessary now only to notice more specifically the def~ndant's
claim <~fan alibi. Resides h{s own testimony, he strongly relies 11pon
the testimony of Telos Smith and his daughter-in-law Ida Smith to
show that he was at the Smith house and in bed not ·later than
1pmrtc1· past uine o'dock, which was just about the hour when thP
reflection of the Allen fire was first noticed, and presumably a ver_v
short time after the fire had been .set. He insists that if the testimony of 'the Smiths as to the time of his arrival is: true, he could not
possibly have committed the ci~ime at the Allen place three .miles
away. He claims that if he had committe<l the crime of murder and
set the fire long enough before nine o'clock for him to get back· tu
Hmith's at about that time, the fire must have been noticed earlier
than it was, and that if the fire was not set until a short time before
its reflection was seen, as it probably was not, he, if he had set it,
could not have got to Smith's as early as Telos Smith and Ida Smith
testified that he did. This ~~laim is probably quite true. The
element of uncertainty about it, upon the defendant's assumption, is
that neither Telos Smith nor Ida Smith state definitely the hour when
the defendant reached their house. They state it only by judgment
or. estimate.
vVe think it is evident that the jury did not give full credit to the
.testimony of the Smiths. They were friends of the defendant,, of the
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same nationality as he, and in whose house he made his home for the
time being. Neither of their statements, as to the time he arrived,
agrees with the defendant's statement, nor with each other's. The
<lefendant says he arrived there "at a little past eight o'clock" by
his watch, which he noticed. T'elos Smith testified that he himself
went up stairs to bed at a quarter past eight, that he could not tell
exactly how long he had been in bed when the defendant came. He
said it was "about half an hour, or may be three-quarters of an hour,
or may be an hour," "my judgment would be three-quarters of a11
hour." He testified that he had not been asleep. But a "'itness in
rebuttal testified that Smith told him that he had been asleep, that
sometime during the night hi8 son's wife called him and said there
was a man at the door, that it was the defond:rnt, and that Smith
further said he didn't knmr what time it was. Hrnith denied this
however. ltla 8mith testified that the defendant came fifteen or
twenty minutes "after Telos came up stairs." There was some
evidence in impeachment., tliat she had expressed a purpose of
"standing by" the defendant. But this she denied. It must be
conceded, we think, that the evidence even of reliable witnesses as
to the lapse of time in the night, when they are abed, at an hour
when consciousness is likely to be dulled, and when there is nothing
to impress time particularly upon judgment or memory, is not a
satisfactory basis upon which to erect an alibi, particularly so, when,
as in this casc-:., the change of an hour, and perhaps less, may weaken
or altogether destroy its probative force. Under these circumstances, and remembering that the jury could. determine much better than we can how much credit should be given to the Smiths as
,vitnesses, we are of the opinion that there is nothing in the
attempted alibi which requires the verdict to be set aside.
Appeal den,ied. Jiidgrnent on the ve,rdicf .
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( 1011.~t. J,a11·, Xll'th .l111e11d. U. 8. Con.~titution .
1
1'i tut. 1.901, c. f!'rl.

1, Corrnt. of ,:lfoi11e.

The Federal Constitution in Arnendment Xl Y, the last dause of the tirst
section, and the Constitution of this :-;tate in ?. 1 of Art. 1, attirmativt•ly
guarantee to all persorn; im equality of right to pursue any lawful occupation under e<1ual regulation and protection by law, whatever the difference
in their penmnal powers, attributes, conditiorn, or pm;sessions.
:2. While these l'Onstitutional provisio1is <lo not prohibit the state diven,ifying its legislation to meet and equaforn diversities in different kinds of
occupatiol'ls, such <liversities must really exist, inherent in the :,mbjt\Ct
matter legislated upon, to justify any legislative di:-;criminntion. A merely
arbitrary classification not based on aetual differeuees in kind is foroidden
by the Constitution.
:L The discrimination sought to Le made in the Hawkers and Peddlers Act,
Laws of 1901, c. 277, in the last clause of ?. 4, between those who own and
pay taxes on a stock in trade to the amount of twenty-five dollars, and
those who pay a less tax on their stock in trade (exempting the former
from paying license fees, while requiring the latter to pay them) is a mere
arbitrary dir-;crimination not based on any inherent difference in kind, and
offends against that equality of right established by the fundamental law.
--1. By reason of such attempted unconr-;titutional discrimination, no one
can be required to pay the license fees nHrned in said act, or be punished
for refusing to pay them .
1.

.Appeal from the Munieipal •Comt of Skowhegan, in Somerset
County, for violating the Hawkers and Peddlers I.aw, Stat. of 1901,
l', 277.
J ndgment for defendant.
The defendant having been convieted 011 the following eomplaint,
to whieh he demurred, appealed to the court sitting at nisi prins.
ST.A TE

( )F

lVIA IN E.

~omerset, ss.
To the judge of om Municipal Court of Skowhegan, in the
County of Somerset, iu com,tant session for the eognizauce of criminal actions.
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Hiram P. Thing of Skowhegan, in the Om111ty of Somerset, and
State of Maine, in behalf of said State, on oath complains, that
Charles \V. Mitchell late of Skowhegan in said County of Somerset
at Skowhegan aforesaid in the County of Somerset aforesaid on the
sixteenth day of October in the year of our Lord nineteen hundred
and one, not having procured a license therefor, as provided by law
arnl chapter two hurnlred seventy-seven of the Public Laws of A. D.
1901 of the Htate of :Maine, and not then and there being a commer<·ial agent selling goods by sample to dealers only, did then and
there go from place to place in the tmrn of Hkowhegan in said
( 'ounty of Somerset exposing for f-:ale arnl selli11g goods and chattels
other than fruit grmvn in the United States, fruit trees, provisions,
Jive animals, brnoms, piano:--, organs, wagons, sleighs, agrieultural
implements, fuel, nem,paperl", agricultural products of the United
State:--, the prnducts of his own labor or the labor of his family,
any map made and copyrighte<l in his name, any patent of his own
invention or in whieh he lws become interested h_v beiug a member
of any firm or stockholder in any corporation which has purchase<l
the patent, to wit, selling patent medi<"ine, agaim;t the peace of the
Htate, all(_l contrary to the statute in sueh ease made and provided.
\Yherefore tlie sai<l Hiram P. Thing prays that the said Charles
\r, l\Iitchell may be apprehc11dc<l, and held to auswer to this complaint, and farther dealt with relative to the same as law and justice
may require.
Dated at Skowlwga11, in sai<l ( \mnty of Somerset this :-;ixteeuth
day of' October in the year of our Lord 011<· thousand uine hundred
and one.

H. P.
The grounds of dem lllTer set forth
follows:--

Ill

THI.KG.

the t)ourt below ,vere as

1 In that that the complaint in said cause charges no ofleuse;
2 That the offense purporting to have been committed by said
defell(lant in said complaint is not set forth with sufficient certainty;
:1 That said respondent could have done all that said complaint
alleges against him arnl yet have been guilty of 110 offense, nor violated any statute;
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4 That chapter 277 of the public laws A. D. 1901 for the State
of Maine enacts among other things in section six thereof "Any
soldier or sailor disabled in the military or naval service of the
United States, or by sickness or disability contracted therein, or since
his discharge from service, and any person who is blind shall be
exempt from paying the lice11se fees required by this chapter," and
said complaint does not negative these exceptions contained in said
:-;tatute and cited above, which it should;
,> That said chapter 277 among other things enacts in section 4
thereof "But any re:-;ideut of a town having a place of business therein owning and paying taxes to the amount of twenty-five dollars on
his stock in trade, can peddle his goods in his own town without
paying any license fee therefor", and said complaint does not negative
this exception contained in said statute, whid1 it should do; said
complaint not showing hut that said respondent at the time of said
alleged offense was a resident of said Skowhegan, having stock of
g;oods therein, and owning and paying taxes to the amount of
twenty-five dollars on his said stock in trade, and hence not liable
tu the tax imposed by said chapter '277;
G That said chapter provides among other things said sections 4
and G as above referred to and set out, and said complaint does not
negative the exceptions therein Ret forth which it should, said complaint not showing but that said respondent comes within the exceptions therein, and is a soldier or sailor disabled in the military or
naval service of the United States, or by sickness or by disability
contracted therein, or since his discharge from sei·vice, or is blind,or having said stock of goods and paying taxes to the amount of
$25.00 being a resident of said Skowhegan at time of said alleged
offense, and hence within the exceptionR as contained in said sections
Nos. 4 and G;

7 Because the statute upon which said complaint is founded is
in co11fiict with the Constitution of the State of Maine;
8 Because said statute is in conflict with the Constitution and
laws of the United States;

D Because said pnb]ie 1awf'i of the State of Maine are not um-
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form, and they discriminate in favor of one class of individuals
against another, and are not valid;

10 Because said public laws exempt a certain class of persons
from the payment of the fees provided by law, v.hich is unconstitutional;
11 Because said State of Maine has no right to impose a license
or tax as provided by said chap. 277 laws of 1901.
And for other and sufficient causes of demurrer, said complaint 18
not sufficient in law, and this he is ready to verity.
The defendant's demurrer was overrule<l in this court below and
he alleged exceptions.
The case is stated in the opinion.

Geo. TV. Gower, County Attorney, for the State.
Counsel argued: As to the sufficiency of the complaint, Law8
1891 c. 277; State v. llfontgome1·y, 92 Maine, 435; r~ 8. v. Cook,
17 Wallace, 168; Bish. New Cr. Pr. vol. l, §§ 631, 632.
As to constitutional questions, cases cited in State v. JJ-fontgomery,
92 Maine, 436; S. C. 94 Maine, 192.
See also Lunt' s case, 6 Maine, 412 ; Spring v. Ritssell, 7 Maine,
273; Lord v. Chadbourne 42 Maine, 429; Opinion of Justices, 166
Mass. 589; Stats. 1885, c. 268; 1893, c. 203; 1899, c. 2; Mass. Rev.
Laws, c. 65, § 21; People v. Nagle (Cal.) 52 Am. Dec. 313; Leavitt
Railway Co., 90 Maine, 153.
J. 8. Williams, for defendant.
RIT'l'ING:
SPEAR,

,vrsWELL,

C. ,T., E~rnRY,

\VHI'fEHOlTRE,

PEABODY,

,J.T.

EMERY, ,T.
'J'he Statute eh. 277 of the Public Laws of 1901
entitled "An Act relating to Hawkers and Peddlers" provides in
§ 1, that no person shall go about from town to town, or from place
to place in the same town, exposing for sale or selling, certain enumerated merchandise, until he shall have procured a license so to do
as thereinafter provided. Section 2 provides that the Secretary of
State shall grant snch license to any person who files in his office a
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specified certificate of good moral character, but not to any other
person. Sections 3 and 4 provide that the applicant for such license
shall pay to the Secretary of State a fee of one, dollar and to the
treasurer of each town mentioned in his license a further sum varying
from three to twenty dollars according to the population of the town.
The concluding clause of § 4 is as follows:- "but any resident of
a town having a place of business therein, owning and paying taxes
to the amount of twenty-five dollars on his stock in tra<le, <·an pe<hlle
Haid goods in his own town without paying any license foe whatever."
The defendant was convicted in the Skowhegan 1\1:unieipal Court
of a violation of this statute ancl appealecl to this court, where by
consent he filed a demurrer to the complaint which demurrer was
overruled and the defendant excepted. Among other causes, the
defendant sets up as cam.;;c for demurrer that, by reason of the exemption from its operation of certain classes of persons specified in the
concluding clause of § 4 above quoted, the statute denies him tlw
"equal protection of the lawR" specifically guaranteed to him by tlw
last clause of the first section of the XIV th amendment to the
United States Constitution, as well as denying him the equal right
to acquire property and pursue happiness guarantee<l to him by the
first section of the Maine Bill of Rights.
·
T'he scope of the clause cited from the XIVth amendment, that
"no State shall deny any person within its jurisdiction the c<1ual protection of the laws," has often been considered by the Federal and
State Courts and more or less conflict of opinion has been developed.
Some doctrines, however, have become fi1irly well establiRlw<l.
Though the wor<ls of the clause are prohibitory, they contain a 11e<"< ssary implication of a positive right, the right of every person to :m
equality before every law, the right to h<' free from any diseri111inations as to legal rightH or duties a Rtate may seek to make h<~tween him and other persons. 8fruHde1· v. 1Vi:1d Vi1·yini((, 100 (T. R.
303. In effect, the clause adds a federal sanction to the equality
of right embedded in the Maine Bill of Rights. It enables the
Federal Courts to enforce the right, even when the State Conrts
shall refuse to do so.
No one now questions that these constitutional provisions prcvellt
1
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a state making discrimination as to their legal rights and duties
between persons on account of their nativity, their ancestry, their
race, their creed, their previous condition, their color of skin, or eyes,
or hair, their height, weight, physical or mental strength, their wealth
or poverty, or other personal characteristics or attributes, or the
amount of business they do. It must be conceded, on the other hand,
that these constitutional provisions do not prevent a State diversifying
its legislation or other action to meet diversities in situations and conditions within its borders. There is no inhibition against a State
making different regulations for different localities, for different kinds
of business and occupations, for different rates and modes of taxation
upon different kinds of occupations, and generally for different
matters affecting differently the welfare of the people. Snch
different regulations of different matters are not discriminations
between persons, but only between things or situations. They niake
no discriminations for or against anyone as an individual, or as one
of a class of individuals, but only for or against his locality, his business or occupation, the nature of his property, etc. He can avoid
the discrimination by varying his location, business, property, etc.
See Leavitt v. Canadian Pcwific Railwa.11 Co., 90 Maine, 153, 88
L. R. A. 152, for a full and clear exposition of this doctrine.
But even these differentiations or classifications must be reasonable
and based upon real differences in the situation, condition or tendencies of things. Arbitrary classification even of such matters is forbidden by the Constitution. If there be no real difference between
the localities, or business, or occupation, or property, the State cannot
make one in order to favor some person~'l over others. This will be
made clear by a few citations of decided cases and quotations from
jlHlicial opinions. In Pem'i-!0/18 v. Pm-timid, 69, Maine, 278, 31 Am.
Rep. 276, a statute denying to a certain class of aliens the right
of action against to,vns ac,·onled to citizens of the t\tatc fr1r damages
suffered from defects in highways was held unconstitutional as denying equal protection of the laws. In 8tnte v. Pnrb118h, 72 Maine,
493, a statutory discrimination between persons peddling goods manufactured in the State and those peddling goods manufactured ont
of the State, exempting the former from paying license fees, ,vas held
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unconstitutional. The business was the same, the kind of goods
was the same. The difference in the place of manufacture afforded
no ground for a discrimination between persons selling them. In
State v. Montgomery, 94 Maine, 192, 80 Arn. St. Rep. 386, a statutory discrimination between citizens and aliens, permitting the former but forbiddiJ;1g the latter class of persons to obtain licenses to
peddle goods, was held to make the statute uneonstitutioual. The
court said, citing several cases, "the discriminations which are open
to objection are those where persons e11gaged in the same business arc
subjected to different restrictions or are held entitled to different
privileges upon the same conditions. The inhibition of the XIV
Amendment that no State shall deprive any person within its jurisdiction of the equal protection of the laws was designed to preve11t
any person or class of persons being singled out as a special subject
for discriminating and favoring legislation." Hostile and favoring
legislation would seem to he equally inhibited. In Yick Wo v.
IIopkins, 118 U. S. 356, a city ordinance prohibiting the maintenance
of a laundry in a wooden building without the consent of the board
of supervisors was held unconstitutional on the ground that it enabled
the supervisors to discriminate between persons arbitrarily. In Gulf
(}. & S. F. R. Co. v. Elli8, 165 U. S. 150, a State statute requiring
railway corporations to pay an attorney foe of $10, in addition to
costs in certain cases, was held unconstitutional upon the ground
that no such burden was placed upon other corporations or individuals in similar cases. In Catting v. J(ansas City Stocl.'.yanls Co.,
183 U. S. 79, a State statute classifying as public stockyards those
doing more than a certain ·amount of business annually and then
making certain special requirements of their owners or operators was
held unconstitutional upon the ground that the classification was
arbitrary, not being based on any inherent difference in stockyards.
The court said: "Recognizing the right of the classification of
industries and occupations, we must nevertheless al ways remember
that the equal protection of the laws is guaranteed and that such
equal protection is denied when, two parties being engaged in the
same kind of business and under the same conditions, burdens are
cast upon the one that are not cast upon• the other. This statute

Me.]

STATE V. MITCHELL.

is a positive and direct discrimination between persons engaged in
the same class of business and based simply upon the quantity of
business which each may do." In Connolly v. Union Sewer Pipe
Co., 184 U. S. 540, a State statute forbidding certain trade combinations was held unconstitutional because of its 9th section which
was as follows:- "The provisions of this act shall not apply to
agricultural products or live stock while in the hands of the producer or raiser." The court quoted with approval from a prior
opinion this language: "The equal protection of the laws means that
no person or class of persons shall be denied the same protection
of the laws which is enjoyed by other persons or class of persons in
the same place and under like circumstances."
In State v. Haun, 61 Kansas 146, 47 L. R. A. 369, quoted with
approval in Cotting v. Kansas City Stocl;,yarcls Co., supra, a statute
requiring corporations or trusts employing more than ten persons to
pay wages in cash only, was held obnoxious to the XIVth Amendment on the ground that the classification was arbitrary. In Fox v .
.1J{ohawk and Hudson Rivm· Hurnane Society, 165 N. Y. 517, 80
Am. St. Rep. 767, a statute requiring owners and keepers of dogs
to pay certain license fees was held void because it exempted the
defendant society from paying license fees for dogs it kept. In
8ay1·e v. Phillips, 148 Pa. 482, 16 L. R. A. 49, 24 Atl. Rep. 76,
a borough ordinance requiring license fees of all peddlers except
those resident in the borough was held not to be a valid exercise of the
police power, but a discrimination in favor of residents and therefore
void. fo State v. Conlon, 65 Conn. 478, 48 Am. St. Rep. 227, 31
L. R. A. 55, a statute forbidding persons to engage in any temporary
01· transient business for the sale of goods in any town without obtaining a license from the municipal officers was held unconstitutional
because it permitted the municipal officers to discriminate between
persons. In State v. :Hoyt, 71 Vt. 59, a statute requiring only ped<llers of goods manufactured in the State to pay license fees was held
unconstitutional, as making an arbitrary classification. The business
was the same and carried on under the same conditions wherever the
goods were manufactured. In State v. Cadigan, 73 Vt. 245, a
statute requiring licenses of the agents of certain foreign corpora-
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tions, but not requiring them of the agents of similar domestic corporations, was held unconstitutional. The classification was arbitrary, not based upon any inherent difference in the business of the
two classes. In State v. Hinrnan, 65 N. H. 103, 23 Am. St. Rep. 22,
a statute forbidding persons to practice dentistry without a medical
degree or a license from the State Dental Society was held unconstitutional because persons who were practicing dentistry prior to the
year 1875 were by the statute exempted from its operation. The
court said "the granting of special privileges to some of the ·persons
engaged in the same business under the same circumstances is in contravention of that equal i;ight which all can claim in the enforcement
of the Jaws and in the enjoyment of liberty and the right of acquiring and possessing property." The E:ame principle was affirmed in
8tat<' v. Pennoyer, 65 N. H. 113, 5 L. R. A. 709.
In Brown v. Alabarna G. 8. R. Co. 87 Aln. 370, a statute giving
a justice court jurisdiction of an action of tort against a railroad company for a greater sum than in similar actions against other parties,
was held to be an arbitrary and hence unconstitutional discrimination against railroad companies. In State v. Oardne1·, 58 Ohio St.
599, 65 Am. St. Rep. 785, 41 L. R. A. 689, the first section of the statute required an examination all(l licensing of every plumber
whether master plumber or journeyman; but the second section provided in effect that when one member of a firm, or the manager of a
corporation, was so examined and licensed, the other members of the
firm or the corporation should be exempt from the requirement.
This was held to be an inequality of burden, arbitrarily created and
hence destructive of the statute. In Noel v. People, 187 III. 587, 79
Am. Rt. Rep. 238, the statute forbade any person practicing pharmacy without a lirense from the State Board of Pharmacy, but
empowered that board to grant or withhold such licenses at its discretion. This was held unconstitutional as authorizing a possible
arbitrary discrimination between persons. ln Bes.r;;.etfo v. The People,
193 Ill. 334, the legislature undertook to divide towns into three
classes according to their population only, and then to enact that the
statute, (concerning licensing horse-shoers) should be operative in
one class of towns, inoperative in another class, and optional with the
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third class. This was held to be an arbitrary discrimination not
based on any real differences, and hence unconstitutional.
Recurring now, without fnrther citation, to the concluding clause
of the fourth section above quoted from the statute under consideration, it must be apparent that its differentiation of persons who are,
from those who are not, to pay license fees is not a discrimination
based upon inherent differences in the nature of the business carried
on, or the kind of property owned, or dealt in. Whether the
person be a resident of the town or not, whether his stock in trade be
]al'ge or small, whether the tax on his stock be more or less than
twenty-five dollars, the business is the same. Those required to pay
the licern,e foe and those exempted in tl1e clause q noted may expose
for sale the same kind of goods and in the same localities, and they
would encounter the same business conditions.
Ignoring at this time other discriminations sought to be made in
the statute, it must he apparent that the discrimination between resi(lents paying a tax of twenty-five dollars and those paying a tax of
twenty-four dollars upon their stock in trade is purely arbitrary.
There is no reason why the resident with the smaller or less valuable
stock in trade should be required to pay license fees from which his
eo-resi<lent engaged in the same business of peddling but owning a
larger or more valuable stock in trade is exempt. A fortiori there is
no reason for drawing the line at twenty-five dollars rather than at
twenty-four or twenty-six dollars. But the inequality thus created
i!-i manifest.
\Vhatever the difference in personal powers, attributes, possessious
or conditions, the Constitution guarantees to every person an equality
of' ri~ht with all other persons to pursue a lawful occupation under
.,UJ (1(pial regulation and protection by the law. lnasnmch as by the
(•otwlu<ling claufoie of the fonrt:h section of the statute in question that
(~<pmlity of right and equality of protection are sought to he made
unequal, the statute, so far as it requires payment of license foes,
must he adjudged to be in conflict with the fnndamental laws and
hence of no force.
It may be suggested that, even if the clause cited be unconstitutional, the rest of the statute may uot be and that, the attempted
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exemption being of no force, all persons, including all those persons
described in that clause as well as the defendant, are equally liable
to pay the license fees. It is true that in some cm,es one section or
provision of a statute may be held unconstitutional without invalidating the whole statute, but that cannot be done when it would violate
the legislative intent. In this case it evidently was the clear intent
of the legislature that the persons described in the clause cited should
not pay license fees in any event. That clause is more than a
matter of detail. It is an integral part of the Statute and affecting
all that part requiring the payment of license fees. To hold that
because of the invalidity of that section the persons the legislature
therein enacted should not pay license foes, must nevertheless pay
such fees, is to violate a clearly expressed legislative intent; is to
impose burdens the legislature explicitly declared should not be
imposed.
It is further suggested that the defendant is not being prosecuted
for not paying fees but for peddling without a license, and that he
may never have applied for a license. It is true the prosecution is
in terms for peddling without a license, but the very Statute requiring the license of this defendant imposes an unconstitutional condition of obtaining a license, viz; the payment of a license fee. The
Secretary of State is not permitted to issue the license without the
performance of that unlawful condition, a condition made unlawful
by an arbitrary discrimination in violation of constitutional equal
right.
The terms of the constitution are to be read into the statute.
Without the payment of the fees the statute thus enlarged is made
by its own terms inoperative as to lieenses at least. Hence there is
nothing left to support this prosecution. 8tate v. Monf.gonie1·.lf, D1
Maine, 192, 80 Am. St. Rep. 880; Connolly v. 7Trl'ion 8e1rer Pipe
( h., :wpm, ( 7:. 8. S. C.)
RrC'eption.-; 811sfained. DenW'l'1'C'I' N11.~fa.ined.
Jud_qrnenf j'm· defendant.
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Penobscot.
R1tilroadi;.

p ACIFIC
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COMPANY.

Opinion December 9, 1902.

Common Carrier.

Limitation of Liability.

Evidence.

l.

In this State a common carrier may by agreement limit his common law
liability for loss or damage of goods, though not his liability for the consequences of his own negligence.
2. An agreement in a contract of carriage that the carrier shall not be
responsible for loss or damage resulting from one of certain specified causes
(other than his own negligence) is valid.
3. When the evidence prima facie indicates that the loss or damage of goods
during carriage resulted from any of the excepted causes, the burden of
proof is on the shipper to show that the loss or damage actually resulted
from the carrier's negligence.
4. Held; that the evidence prirna facie indicates that the death of the
plaintiff's hon,e8 resulted from causes excepted by agreement in the contract of carriage, and the plaintiff has not shown that the death was caused
by any negligence of the carrier.

On report.

Plaintiff nonsuit.

Case to recover the value of two horses belonging to the plaintiff
which died while being transported over the defendant's railway
between Montreal and Brownville Junction.

It was alleged in the writ and admitted by the defendant that the
horses when they left Montreal were apparently in good order and
condition, and no question was raised that they died. The plaintiff averred that the injury and death to his horses were caused solely
by the gross carelessness of the defendant company.
Other facts appear in the opinion.

P. H. Gillin and 1. B. Towle, for plaintiff.
C. F. Wooda,,·d, for defendant.

78

:i\JORHE t'. RAILWAY CO.

Srrrr1NG:

,v

C. ,J., EMERY,
.JJ.

ISWELL,

PEABODY, SPEAR,

,v

,vIII'l'l~IIousE,

Pow 1ms,

EMERY, ,J. The
abash Railroad Company received from the
plaintiff's agent at Chicago twenty horses for transportation over its
own and connecting railroads tu Bangor. ln the course of that
transportation these horses were received alive arn} apparently in good
condition at Montreal by the Canadian Pacific Railway Company, the
<lefendant, but when the car containing them was delivered by the
<lefendant company to the Bangor and Aroostook lfailroad Company
at Brownville ,Junction, two of the horses were found dead in the
car. This action is to recover the value of these two horses, and the
plaintiff in his deelaration has eounted upon the common law liability
of the defendant company as a eommon carrier.
The defernlai1t, however, pleaded and put in evidence a special
written contract made between the plaintiff and the ,vabm;h Hailroa<l
Company, for itself and connecting railroa<ls, to govern the transportation of the twenty horses. In this written contract among
other stipulations were these :-(1) that the plaintiff should load and
unload the horses and take care of them while being trausporte<l at
his own risk and expense ;-(2) that he should feed, water and take
care of his horses at his own expense arnl risk and to assume all risk
of i1~jury and damage that the horses might do to themselves or eaeli
other, or which might arise from delay of trains ;-(:3) that he wouhl
not hold the ,vabash Company or any connecting railroad company
responsible for any loss, damage or injury which might happen to
the horses or be sustained by them whqe being loaded, forwarded, or
unloaded, or from suffocation while in the cars, or from any injury
caused by over-loading cars, or from fright of animals, or from
crowding upon one another. These stipulations were made upon
sufficient consideration, and their reasonableness and consequent
validity are not questioned; nor is it questioned that the defendant
company, operating a connecting railroad, is entitled to the benefit
of them.
The first question is whether the evidence show:c-;, prima faeie at
least, that the death of the two horses wa~ the result of some of the
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acts, or om1ss10ns or events for which the plaintiff had assumed the
responsibility and risk.
We think it does. All the twenty horses had been loaded loose
m one car. The plaintiff, himself~ testified that the dead horses were
badly trampled about the head and neck. The veterinary testified
that the bruises and wounds upon them resulted from being trampled
upon by another horse; that they were trampled upon while alive.
Another witness testified that the dead horses looked as if they had
been pounded and trampled to death. There was no other evidence
as to the cause of the death. So far as appears, the death resulted
from the plaintiff putting too many horses in one car, or from his
leaving them loose in the car, or from some fright of the horses, or
from their crowding upon one another; all of which evenfa, the
plaintiff stipulate<l should Le at his own risk.
In consequence of the above stipulations and evidence, the plaintiff cannot recover unless he shows by evidence that the death of the
two horses was in fact caused by the negligence or other fault of the
defendant company. This he has so far failed to do. He suggests
in argument that the horses were probably thrown down by 8omc
collision of cars,-or the too quick starting or stopping of the car,
or by some other concussion. There is no evidence, however, of any
such event.
The plaintiff further argne8 that in the absence of evidence upon
this point, the causative fault of the defendant company should be
pre8umed, for the reason that the defendant company as common
carrier has the burden of proving affirmatively its freedom from such
fault. It is well settled, however, that when the common law
liability of a common carrier is limited by valid exclusionary s.tipulation8 and the loss apparently result8 from some cause excluded by
the stipulations, the burden is then upon the shipper to affirmatively
prove that, nevertheless, the loss or damage was in fact caused by the
fault of the carrier. ]for the want of such evidence in this case the
plaintiff mnst be nonsuited.

Plr.iintitf' non,'mit.
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r. )ICLEOD.

STATE

STATE 1•s. WILLIAM: McLEOD.

Penobscot.
O.fficer.

Opinion December 9, 1 H0:2.

Rescuing Prisoner.

R. 8., c. 122, § 16; c. 133, § 4,.

In the trial of the respondent upon an indictment for forcibly rescuing a
prisoner lawfully detained for a criminal offense, it is not necessary for the
government to prove that the rescued prisoner had been subse<1uently convicted of the offense for which he was under arrest. It is sufficient for the
government to show by any competent evidence that the prisoner was
lawfully detained for a criminal offense.
The forcible rescue of a prisoner may be accomplished without the ext>rci:-;e
of physical force, if by threats, menaces or demonstrations, the officer
having the prisoner under arreRt i:-; l~OlllJH:'lled to yield thereto and to let
his prisoner go.
The presiding justice gave the jury the following im;truction in regard to the
meaning of the word "forcible" in its connection in the statute under
which the indictment was found: "Any force, whether physical or
mental, or any kind of force that tench; to drive or compel or force the
officer to let the man go, and the officer yiekh; to that force and lets the
man go, not because he thinks it is right to let him go, but becau:-,e he
yields to the force, that is forciblP. It is enough that the ofticer be rnadP
to understand that if he does not let that man go there will be force used,
and there will be a breach of the peace, impelling the officer to let the man
go."
Held; that this instruction is correct.

Exceptions by defendant. Overruled.
The case appears in the opinion.
B. L. Srnith, County Attorney, for 8tate.
_F, J. JIm·tin and H. Al Cook, for defendant.
SITTING:

WISWELL,

u. J.,

WHI'.I'EHOUSE,

POWERS,

PEABODY,

JJ.
WISWELL, C. J.
The respondent was indicted under R. S., c.
122, § 16, for forcibly rescuing a prisoner lawfully detained for a
criminal offense. The prisoner, alleged to have been rescued, had
been arrested by a deputy sheriff, without a warrant, for the offense
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of being found intoxicated in a public place. The defendant's counsel, claiming that the government had not shown that the prisoner
was lawfully detained for a criminal offense, seasonably requested
that the following instruction be given to the jury:
",vhen an officer arrests a person for an alleged offense not
amounting to a felony, that is, a misdemeanor, without any warrant,
before a person can be convicted of forcibly rescuing the prisoner
from said arrest, the government must show that the person thus
arrested has been convicted, because if the person thus arrested is
afterwards on his trial for said alleged offense acquitted, it would
show conclusively that the alleged offense had not been committed."
The respondent's first exception is to the refusal of the presiding
justice to give this illstmction. The requested instruction was properly refused. It was, of ('ourse, one of the essential elements of the
offense for the goverrn11e11t to prove that the persou alleged to have
been rescued was lawfully detained for a criminal offense. If such
prisoner was found by the deputy sheriff violating any law of the
State, it was his duty to arrest and detain him until a warrant could
be obtained. R. S., c. 133, § 4; Palmer v. 11Iaine Central Railroad
Co., 92 Maine, 399. .Any competent evidence showing that this
prisoner had been found by the deputy sheriff who arrested him,
violating any law of the State was sufficient, and it was not necessary
to show his subsequent couviction of the offense for which he had
been arrested.
The respondent's re111ai11iug exception is as to the court's instruction as to the meaning of the word "forcible" in the statute above
referred to. The presiding justice first explained to the jury what
would constitute a rescue of the prisoner; he then explained the
meaning of the word "forcible" in its connection in this statute, saying that the word did not Hecessarily mean physical force. Finally
he gave this instruction: "That any force, whether physical or
mental or any kind of force that tends to drive, or compel or force
the officer to let the man go, and the officer yields to that force and
lets the man go, not because he thinks it is right to let him go, but
because he yields to the force, that is forcible. It is enough that the
officer be made to understand that if he does not let that man go
VOL. XCVII 6
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there will be force used, and there will be a breach of the peace,
impelling the officer to let the man go."
e think that this instruction was correct and gave an accurate
definition of the word as used in this statute. It was sufficient to
rnake clear to the jury the distinction between such arguments,
inducements, statements and promises, upon the one hand, as might
be properly made for the purpose of obtaining the release of a
prisoner; and, upon the other, that force, which might and did compel the officer to let the prisoner go, "not because he thinks it is
right to let him go, but because he yields to the force." A forcible
rescue of a prisoner may be accomplished without the exercise of
physical force, if by threats, menaces or demonstrations an officer iH
compelled to yield thereto and tu let his prisoner go. Such has
been the com,truction of the word in somewhat analogous cases.
See the cases cited under the title of "Forcible'' in 13 A. & E.
Encycl. of L., 2nd Ed. 7 40.

,v

Eueeptio1t8 oce1Ttdecl.

\V ILLlB L. Hn,L, Appellant from decree of Judge of Probate.
Androscoggin.
Probate.

Opinion December 9, 1902.

Adopt-ion.

Decree.

R. S., c. 67, § 34.

,vhere a judge of probate signs a rneuwnmdum upon a petition for leave to
adopt a child, as follows: "On the foregoing petition, the facts stated
having been maturely considered by me, it is decreed that the prayer of
the petition be granted;" and at the same term of the Probate Court, but
probably subsequently, causes to be made and signed a formal decree
under the seal of the court and attested by the register, which latter decree
is in all respects in accordance with the requirements of the statute, and
shows an adjudication by the judge of all the facts which the statute
requires him to pass upon, anl\l which sets forth the facts as required by
the statute, the latter must be regarded as the decree of the court.

On report. Decree of Probate Court affirmed.
This was an appeal from a decision of the judge of probate, for
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Androscoggin C0unty, dismissing a petition to have the record of the
adoption of the petitioner changed.
The case appears in the opinion.
D. J. JJ;IcGillicuddy and F. A. Mm·ey, for appellant.
Tascits Atwood, for appellee.
Srr'rING:

WrswELL,

C. J., STROU'r,

SAVAGE, PEABODY, SPEAR,

JJ;

C. ,T. On September 8, 1883, one Samuel Hill, of
Auburn, filed a petition in the Probate Omrt for Androscoggin
County, for leave to adopt the present petitioner, then a child under
fourteen years of age. The petitio11 for leave to adopt contained no
reference to the matter of the right of inheritance by the adopted
child. Written consent to such adoption was giveu by the mother
of the child, and by a person appointed by the judge of probate as
his next friend. The father, although living, was alleged in the
petition to be hopelessly intemperate.
At the October term of the Probate Court, the judge signed a
memorandum as follows on the petition: "( )n the foregoing petition,
the facts stated having been maturely rn:>nsidered by me, it is decreed
that the prayer of the petitioner be granted." And at the same
term, as shown by the records of the Probate ( '.ourt, he made the
following decree:
"State of Maine.
Androscoggin ss.
Probate Court.
To Samuel Hill of Auburn i11 the County of Androscoggin and
State of Maine,
Greeting :
Whereas, you have duly presented a petition to our said Court for
leave to adopt Scott Evans, a child not your own by birth-and to
change its name, and the written consent required by law having been
given thereto, having duly considered the same and being satisfied of
the identity and relation of the parties, of your ability to bring up
and educate said child properly, having reference to the degree and
condition of its parents, and of the fitness and propriety of such adoption, I do therefore decree and declare thnt from this day said child
WISWELL,
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is to all intents and purposes, except inheritance, your child and its
legal name is and shall hereafter be, Willie L. Hill.
In Testimony Whereof, I have hereunto set my hand and official
seal at a Probate Court held at Auburn within and for said County
on the 2nd Tuesday of October A. D. 1883."
This decree was duly signed by the judge and attested by the
register.
By the statute in force at the time this decree of adoption was
ma<le, the person adopted became the child of the adopters to all
intents and purposes, and a decree of adoption gave the child adopted
the right of inheritance from its adopters, "where not otherwise
expressly provided in the decree of adoption." It will be noticed
that the memorandum upon the petition signed by the judge contains
no reference to the right of inheritance by the adopted child, while in
the formal decree above quoted this language is used:

"l do therefore decree and declare that from this day said child
is to all intents and purposes, except inheritance, your child," etc.
Samuel Hill haviug died intestate in April 1901, leaving some
estate, the child adopted by him by virtue of the proceedings above
referred to, filed his petition in the Probate Court for Androscoggin
County, setting out the foregoing facts, claiming that the memorandum made by the judge upon the original petition was the decree,
and asking the court to correct the record so that it should be in
accordance with this memorandum. That court denied the prayer
of the petition, and the petitioner appealed to the Supreme Court of
Probate. The case comes to the law court on report.
The contention of the petitioner is that the memorandum made
and signed by the probate judge upon the petition was made first,
that this was a full and final decree, and that when he had made one
decree his power in the matter had been exhausted, that thereafter he
could not make another decree difleren_t from and inconsistent with
the one first made. The question therefore is, which of these two
papers signed by judge of probate must be considered as the decree
of the court.
The statutes then and now in for<:e provide for an adjudication
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of certain facts by the judge in such cases, and for the form of the
decree to be made by him, as follows: "Thereupon if the judge iR
satisfied of the identity and relations of the parties, of the ability
of the petitioners to bring up and educate the child properly, having
reference to the degree and condition of his parents, and of the fitness
and propriety of such adoption, he shall make a decree, setting forth
the facts, and declaring from that date such child is the child of the
petitioners, and that his name is thereby chang-ed, without requiring
public notice thereof." R. S., c. 67, § 34.
·
The formal decree under the seal of the court and attested by the
register shows that there was an adjudication upon these matters,
that the judge was satisfied "of the identity and relation of the
parties" of the petitioner's ability "to bring up and educate said
child properly, having reference to the degree and condition of its
parents," and "of the fitness and propriety of such adoption." In
this decree he used appropriate language for the purpose of "setting
forth the facts," as required by statute, and in all respects this
decree complies with the section of the statute above quoted. This
is not true of the memorandum upon the petition. That memorandum contains no statement of facts as required by this section, and
even by reference to the facts set forth in the petition is not a
sufficient compliance with the statute.
Under these circumstances, we are forced to the concluiion that
the .dEcree which shows an aqj udication by the judge of probate
of all the facts which the statute required him to pass upon, and
which decree is made in precise conformity to the statute, must be
regarded as the decree of the court.
Again, it is easy to understand how such an informal memorandum might be made upon the original petition for the purpose
of reference in subsequently making the formal decree required by
statute, but if this had been made as and for the final decree, we can
perceive of no reason why another decree should be subsequently
made.
Decree of Probate Com·t affi1·med, with cost.~ against the
pet-itione1·.

SHEPARD

1,.

ADELINE S. SHEPARD, .Executrix,
Franklin.
Hills arid Note,q.
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PARKER.

V8.

ALLISON PARKER.

Opinion December 9, 1902.

J'Vitness.

Stat. of Lim itation.~.
0

1-Iv..sband uncl TVi;(e.

R. S., c. 82, § 9S.

The only requirement as to the competency of an attesting witness to the
signature of the maker of a promissory note is, that such witness, at the
time of the attestation must be one who iR competent to te:;;tify in court
in regard to the subject matter thereof.
Since by Rtatute the husband or wife of a party to an action may be a witness in such action, ,the wife of the payee of a promissory note may be a
witness to the signature of thl~ maker, RO that the statutory limitation of
six years will not apply to an action on such notP.

Exceptions by defendant.

Overruled.

Action on a promissory note to which the defendant pleaded that
the statute of limitations was a bar after six years-although the
note appeared to have been witnessed by the wife of the payee.
B. Emery Pratt, for plaintiff.

H. L. Whitcomb, for defendant:
SITTING: ,vrsWELL, C .•T., ,VHI'T'EHOUSE, STROIJ'l',
POWERS, PEABODY, .J.T.

SAVAGE,

WrsWELL, C. ,J. The only question presented by the exceptions
is, whether the wife of the payee of a promissory note may be an
attesting witness to the signature of the maker, so that the statutory
limitation of six years will not apply to an action on such note.
We think that the only requirement as to the competency of such
an attesting witness is, that the witness must be one who at the time
of the attestation, is competent to testify in court in regard to the
subject matter thereof. By R. S., c. 82, § 93, the husband or wife
of a party to an action may be a witness in court in such action.
The statute has remained in its present form since 1873, and before
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that the husband or wife of a party was allowed to testify with the
consent of the other.
The case does not show the date of the note in suit, but as it comes
here on the defendant's exceptions, we must assume that the note
was made since the statutes of this State have allowed a wife to
testify in an action wherein her husband was a party. She was
therefore competent to be an attesting witness at the time of the
attestation. .lenkin8 v. Dawe8, l 15 Mass. 599.
E1x~epfion8 ove'l''/'111ed.

BEN.JAMIN

H.

Knox.

PAUL

v.«. WILLIAM H. THORNDIKE.

Opinion December 9, 1902.

Real Action.

.Judgment.

E'stoppel.

·when it appears that the defendant in a real action, has previously recovered
a judgment for the same premiseR that are here demanded, in an action
wherein the plaintiff was one of the defenda'nts, held; that the former
judgment, so long as it remainR unreversed, iR conclmdve against the
plaintiff.
In the former action the present plaintiff had an opportunity tu set up
in defense the facts now reliPd upon by him. It was his duty in that case
to make his whole defense. If he had :-:hown a bettn title than did the
plaintiff in that case, he would have been entitled to a judgment in his
favor. The facts now relied upon by him in thi:-- new Hction cannot be
Rh own for the purpose of impeaching the validit.r of the judgment recovere<l
by this defendant in the former action.
The doctrine of estoppel by judgment l:-: applicable although the judgment
relied upon was one as of mortgage, anrl although the present plaintiff was
one of several rlefendant:-: in that suit.

On report.

Judgment for defendant.

Real action in which the facts appear in the opinion .

.J. H. 1lfontgoniery, for plaintiff.
G E. and A. 8. Littlefield; J. 8. Foster, for defendant.
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SITTING:
SPEAR,

WISWELL,

C. J.,
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STROUT, SAVAGE, Pow1ms, PEABOPY,

JJ.

C.•J. Real action. The case comes to the law court
upon report. The plaintiff claims under a warranty deed dated
December 30, 1886, duly recorded, from his father, Benjamin P.
Paul, who admittedly had the title to and possession of th<> demanded
premises at the time of his deed to the plaintiff. This would of
course make out a prima facie case for the plaintiff.
But the following facts are further disclosed by the record: Upon
the day of the conveyance to the plaintiff~ he mortgaged the demanded
premises, together with other real estate, to the Camden Savings
Bank to secure a loan of $800, of which $300 only was ever drawn
by the mortgagor; on July 6, 1887, the mortgage was assigned by
the savings hank to Benjamin P. Paul; and on August 3, 1891,
the latter mortgaged the demanded premises to the defendant to
secure a loan of $250; at the September Term of this court for
Knox County, this defendant entered a real action to recover the
same premises that are now demanded, against this plaintiff and five
others, all heirs of Benjamin P. Paul, who had deceased prior to the
commencement of that suit; the defendants in that suit appeared by
counsel and the case was continued; at the December Term 1897,
Benjamin H. Paul filed a motion that the action be dismissed, but
no sufficient reason therefor was assigned in the motion and it was
consequently overruled; at the same term, the plaintiff in that action,
upon his motion, recovered judgment as of mortgage for the premises
demanded in that action, being the same described in the writ in this
suit; a writ of possession was duly issued, properly served, returned
and recorded and the defendant has since had possessiqn of the
premises. The defendant relies upon the jndgment recovered in this
suit wherein he was plaintiff, and this plaintiff and others were
defendants, and in which the demanded premises were the same as
in this.
The plaintiff contends that at the time of the mortgage to the
defendant from Benjamin P. Paul, the latter had no title to or interest in the premises, except as the holder of the mortgage to the
WISWELL,
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savings bank which had been assigned to him, and which, the case
shows, had never been foreclosed; that the mortgage to the defendant,
therefore, conveyed no title to him, and was not even sufficient to
make him even an equitable assignee of the savings bank mortgage.
But, assuming this to be all true, it cannot affect the validity of
the judgment relied upon by the defendant as an estoppel. The
plaintiff in this suit was a party to the one in which the judgment
was rendered. If he had any defense to that suit he had an opportunity to make it at that time. He could then have shown, if true,
that Benjamin P. Paul had no title to convey to this defendant in
mortgage or otherwise, and that consequently that action could not be
maintained. It is of no consequence that the facts now relied upon
were not set up iu defense in the former suit. It was the present
plaintiff's duty, in defense to that suit, to make his whole defense.
If he had a better title than did the plaintiff in that suit, he
could have shown it and would have been entitled to a judgment in
his favor.
The judgment in the former action, in which the parties and the
subject matter were the same as in this, must be regarded, so long as
it remains unreversed, as conclusive upon the plaintiff in this action.
The validity of that judgment cannot be attacked in this collateral
proceeding. These principals are thoroughly established by the
authorities. Fnlle1· v. Ea8tman, 81 Maine, 284; Toothake-1· v. Greer,
92 Maine, 546.
A jmlgment as of mortgage in such an action is equally as conelusive as a judgment at common law. Nor is it of any consequence
that the judgment relied upon by the defendant was rendered in an
action wherein there were other defendants,' in addition to the present
plaintiff. In a real actim~ judgment may be rendered in favor of
some defendants and against others. Hotchki88 v. 1-funt, 56 Maine,
252. This plaintiff, therefore, as defendant in that suit, notwithstanding that there were other defendants, had ample opportunity to
make any individual defense that he had. The defendant is conse- .
quently entitled to a judgment in hie favor, and such will be the
entry.
Judgment for defendant.
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8-rA'rE

Androscoggin.
Nuisances.

I?lto.1:. Liquors.

Opinion December 9, 1902.

Otcner of Building.

Pleading.

R. 1~'., c. 17, ?. 4.

In an indictment under R. S., c. 17, § 4, which makes it a misdemeanor for
any person who is the owner or who has the control of any building or
tenement, to knowingly permit the same "or any part thereof" to be
used for any of the purposes named in the fin,t section of that chapter, au
averment which alleges that the respondent knowingly permitted "acertain shop in a building" to be used for such purposes, if-l Rufficient.

On exceptions by defendant. Overruled.
Indictment charging the defendant for knowingly permitting a
certain shop, in a building owned by him, to be used for a liquor
nuisance contrary to R. S., c. 17, § 4.
The defendant's demurrer having been overruled, he was allowed
exceptions to the ruling.
JV. B. Skelton, County Attorney, for State.
G.

r.

SITTING:

lVin,q, for <lefen<lant.
"\\TIBWELL,

C ..J.,

SA VAG.E, PmvEns, PEABODY, SPEAR,

J.r.
,vrnwELL,

C;,

,T.

The indictment in this case, under R. S., c. 17,

§ 4, alleges that the respondent knowingly permitted a certain shop

in a building owned by him to he used for the illegal sale and illegal
keeping of intoxicating liquors. The case comes to the law court
upon exceptions to the overruling of a demurrer to the indictment.
The o~jection urged is to the use of the wonlR "a certain shop in a
building," it being claimed that the language in this particular was
not sufficient to set out an offense under the statute referred to.
But the statute makes it a misdemeanor for any person who is the
owner or who has the control of any building or tenement, to knowingly permit the same "or any part thereof" to be used for any of
the purposes named in the first section of that chapter, that is, among
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other purposes, for the illegal sale or illegal keeping of intoxicating
liquors. A certain shop in a building is necessarily a part of such
building. The indictment sufficiently sets out an offense under this
section.
If the respondent was given the right to plead over, before filing
his demurrer, as appears possible from the record, that right will be
reserved for him at nisi prius.

('HARLES

E.

MESERVEY,

BRADFORD

Knox.
Probate.

K.

,T udge of Probate,

KALLOCH,

and others.

Opinion December 9, 1902.

Adrnr. de bonis non.

Suit on Bond.

R. S., c. 72, §§ 10, 16.

In this State, it is well settled, in the absence of a statute to the contrary, in
accordance with the common law rule, that only the unadministered property of the intestate vests in the administrator de bonis non, that is, the
goods, effects and credits ,vhich were the property of the intestate at the
time of his decease, and which remain in 8pecie, unaltered or unconverted
by any act of the administrator, or the proceeds received by him from the
:-;ale of any imch property, which have been kept intact and which have
not been commingled with the administrator'H own money.
AR only Huch unaclministered property of the intestate, and the unconverted
proceeds of property sohl vest in an administrator de bonis non, he can
institute a suit againHt his predecessor and his suretie:-; only in respect to
such property. Except arc; to the unadminirc;tered eRtate, be iH not a "perHon interested personally, or in any official capacity" ,rithin the meaning
of R S., c. 72, § 10, which authorhes such a person to maintain a suit
upon a probate bond after his interest has been specifically ascertained
by a decree of the judge of probate; nor a "party in.terested" within the
meaning of~ 16 of the same chapter, which provides that the judge of probate may authorize such a party to commence suit on the probate bond.
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As there is no claim in this case that any of the property of the intestate
remains in specie in the possession of the former administrator, or that
the balance of the proceeds received by him from the sale of real estate
has been kept in his hands by itself, uncommingled with his own or other
money, the action cannot be maintained.
But the persons legally interested, within the meaning of the two sections
above referred to, as creditor, widow, next of kin or otherwise, are not
without ample remedy. Being so interested such persons can maintain
an action upon the probate bond by proceeding in the manner provided
by statute.

On report.

Judgment for defendants.

Debt by the judge of probate of Knox County, on the application
of the administrator de bonis non, against the principal and_ sureties
on the bond given September 20, 1898, by the original administrator,
for license to make sale of real estate. Besides the general issue,
there was, by leave of court, a special plea in bar of full performance of the conditions of the bond.
The defendant B. K. Kalloch was appointed administrator of the
estate of Alden Gay late of Thomaston, deceased, June 18, 1895.
There was real estate appraised at $3150 and some personal estate.
A 11 of the personal estate was afterwards decreed to the widow as an
allowance, -which she received. On September 20, 1898, license was
granted on petition to sell real estate at private sale and the bond,
which is now in suit, was then given in the usual form. The administrator afterwards sold all the real estate at private sale for $1700;
and on July 28, 1899, settled his first account, showing a balance in
his hands of $1061.99. On December 19, 1899, Kalloch was
removed as administrator, and on February 20, 1900, D. N. Mortland, Esq., was appointed and qualified as administrator de bonis non.
Kalloch never settled any other or further account of his administration and the said sum of $1061. 99 was still in his hands at the
commencement of this suit. There were two disputed claims of
creditors amounting to $408.97, which were allowed by commissioners, and remained unpaid at the date of suit. There were also
several heirs who were entitled to distributive shares in the estate.
The administrator de bonis non, on November 20, 1900, filed a
petition to the Probate Court for leave to bring this suit, on which
decree was entered authorizing it. This suit was commenced N ovem-
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ber 26, 1900. The plaintiff's term as judge of probate expired and
that of his successor began January 1, 1901. It appeared by the
report that the defendant denied the sufficiency of the decree, authorizing this suit.
D. N. Mortland, for plaintiff:
By the admission that a bond in usual form was given and that
this is the one in suit, the defense on the general issue is_ abandoned.
The undisputed facts in the case show that there was a balance
of $1061.99 in the hands of the original administrator at the time
authority was given to commence this suit on the bond, hence he and
his bondsmen are not to be allowed to go free without valid reason,
which the pleadings and evidence in the case wholly fail to show as
existing.
Revised Statutes, c. 72, § 16, provides that "The judge of probate
may expressly authorize any party interested, to commence a suit on
a probate bond for the benefit of the estate, and such authority shall
be alleged in the process; and when it appears, in any such suit
against an administrator, that he has been cited by the judge to
account, upon oath, for such personal property of the deceased as he
has received, and has not done so, execution shall be awarded against
him for the full value thereof~ without any allowance for charges
of administration or debts paid."
Now the case shows that he "was removed as administrator for
legal causes," among which, as the evidence shows, was a failure to
give new bond or to settle his final account ~s ordered, all of which
occurred a long time prior to the application for permission to bring
this suit.
Besides commenting on the various statute::; relating to the case,
counsel cited: Potte1· v. Webb, 2 Maine, 257; .·McLean v. Weeks,
65 Maine, 411; Decker v. Decker, 74 Maine, 465; Clark v. Pishon,
31 Maine, 503; Judge qf Probate v. Quimby, 89 Maine, 57 4; R. S.,
c. 71, § 4, par. 11; Groton v. Tallman, 27 Maine, 68, 74; William.,
v. Esty, 36 Maine, 243, 244; Waterman v. Dookr·ay, 78 Maine,
139; R. S., c. 72, § 10; Bennett v. Overing, 16 Gray, 267 .
.l, E. Moore, for defendant.

fJ4
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SITTING:

WISWELL,

POWERS, PEABODY,

C. J.,

WHITEHOUSE,

STROUT,

SAVAGE,

JJ.

C. J. This action is brought by an administrator de
bonis non, in the name of the judge of probate, against a former
administrator of the estate, and his sureties upon a bond given to
obtain a license to sell -the real estate of the intestate. The former
administrator, after selling the real estate und.er license, settled an
account in the Probate Court which showed a balance of the proceeds of s.uch sale in his hands, due the estate, of $1061.99. He
was subsequently removed from his trust "for statute reasons" as
said in the report. T'he suit is to recover this balance.
In this State, it is well settled, in the absence of a statute to the
contrary, in accordance with the common law rule, that only the
unadministered property of the intestate vests in the administrator
de bonis non, that is, the goods, effects and credits which were the
property of the intestate at the time of his decease, and which remain
in specie, unaltered or unconverted by any act of the administrator,
or the proceeds received by him from the sale of any such property,
which have been kept intact, and which have not been commingled
with the administrator's own money.
As only such unadministered property of the intestate, and the
unconverted proceeds of property sold, vest in an administrator de
bonis non, he can institute a snit against his predecessor and his
sureties only in respect to such property. Except as to the unadministered estate, he is not a "person interested personally, or in
any official capacity" within the meaning of R. S., c. 72, § 10, which
authorizes such a person to maintain a suit upon a probate bond
after his "interest has been specifically ascertained by a decree _of
the judge of probate;" uor a "party interested" within the meaning
of § 16 of the same chapter, which provides that the judge of
probate may authorize such a party to commence suit on a probate
bond. These principles have been fully established in this State in
the cases of Waterman v. Dockray, 78 Maine, 141, and Hodge v.
Hodge, 90 Maine, 505. If it should be thought advisable that the
law should be changed in this respect so that an administrator de
W'rswELL,
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bonis non may maintain an action against his predecessor upon a
probate bond to recover any money in his possession due the estate,
it must be done by legislative action.
In this case there is no claim that any of the property of the
intestate remains in specie in the possession of the former administrator, and there is neither claim nor proof that the balance of the
proceeds from the sale of real estate has been kept in his hands by
itself, uncommingled with the former administrator's own money.
The action therefore cannot be maintained. But the persons legally
interested, within the meaning of the two sections above referred to,
as creditor, widow, next of kin or otherwise, are not without ample
remedy. Being so interested such persons can maintain an action
upon the probate bond by prnceeding in the manner provided b~,
statute.
Ji1dyment fo1· clefendanf...,,

•

VICTOR

A.

CLEMEN'l'

Androscoggin.

v...,,

CrrY OF Jif~WIRTON.

Opinion December 1 O, 1902.

Physiciun-Compensation. Buarll uf lleulth. Jfun,ic:ipal qfficer,~.
A'Uditing. Stat. 188'1, c. 123, § 5.

J•}vidence.

Where the plaintiff made a claim for service::,; as a physician attending smallpox patients, and was so employed by the defendant's board of health,
but no specific compensation was agreed upon, the presiding justice
instructed the jury that if the muniei pal officers "failed to make any regulation or auditing of his (plaintiff's) account at the time, and there being,
when these services were performed, no regulations touching the fees and
charges to which this plaintiff might be entitled, then the plaintiff is
entitled to recover a reasonable compensation." Held; that this ruling
was correct.
The action of the municipal officers after plaintiff's services were rendered in
attempting to fix the compensation, is not admissible in eviflence in :a-uch
a case.
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Also an offer to prove amounts previously paid to others for similar services
would be rightly excluded. Such payments may have been made under
express contracts, or been the result of a compromise, or rendered under
peculiar and exceptional circumstances. They cannot be regarded as a
criterion for the compensation to which plaintiff is entitled in this action.
Held; that the secretary of the board of health had authority under their
rules and regulations to employ the plaintiff.

On exceptions by defendant.

Overruled.

This was an action of assumpsit by the plaintiff to recover for professional servicefl, as a physician, in attendance upon small-pox
patients, under employment by the board of health of the city of
Lewiston, in June and .July, 1901.
The writ contained a common count, for fifty-one day's serviceR
from June 2, to July 22, both inclusive, at thirty dollars per day,
amounting to $1530; and a quantum meruit for the same amount.
Upon trial the jury returned a verdict for the plaintiff in the sum
of $1212. It was not denied that these s·ervices were performed by
the plaintiff and that he was employed by the local board of health,
with the knowledge of the municipal officers. But the defendant
contended that it was incumbent upon the plaintiff, under chap. 123,
§ 5, of the Stat. of Maine, 1887, to show as a condition precedent to
his recovery, that either the municipal officers had neglected or
refused to regulate anrl audit plaintiff's fees and charges prior to the
rendition of said services, or that their action in ~o doing had been
corrupt.
Upon objection of the defendant, the court ruled and so instructed
the jury, in substance, that the municipal officers had the power to
make a schedule of fees prior to the rendition of said 8ervices and
that if so done this would limit the fees recoverable by the plaintiff;
but, that if they failed so to do, there being no regulation touching
said fees, the plaintiff would be entitled to recover a reasonable compensation.
Chapter 123 of the Stat. of 1887 provides for local boards of
health throughout the State. Section 7, clause 5, of that chapter
provides that the local board has the power "to make, alter or amend
such orders and by-laws, as they shall think necessary and proper for
tl1e preservation of life and health and the successful operation of the

l\le.J
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health laws of the State, sul~jeet to the approval of auy justice of the
Supreme ,Judicial Court." In eonforrnit_,· to this law the local
board of health for the City of T..1ewisto11 m1:-; organized and thereupon
adopted by-laws approved by a member of the Supreme Court.
The relevant :--edion of the:-,e by-laws i:-, as follows: "Sec. 13, The
board of health or the :-;ecretary thereof, 1wi~· employ and hire such
help, as is necessary for earrying· into dfed any of the ordere or
regulations of sai<l board." lT n<ler the various provisions of statute
and in eonforrnit_Y to the by-laws of the board of health, the plaintiff
was hi reel by the secretary of the board, with the consent of the loca I
l,oard of health and the knowledge of the rn1111icipal oflicers of the
<·ity of Lewiston, tu attend :-;mall-pox patients for the defenda11t, in
.J uue and ,July, 1 UO I.
The other facts appl•a1· in the opinion.

F. .\'. Rellm11 a 11d I J.
,...,'hdton, for plaintiff.

11...,'.

ll'illia111s; W. JI. .Yewell (( 11d If'. R.

/J . ./. Jld/illi<-ud,f.11 ((//(/ F .1. J/01·,,,1;; .I.
Solicitor, for defendant.
S1TTJ~<;:

\\'1:-;\\'ELL,

( ' .•

r.,

STHOl

'l:

//Jfr11re11.1·, t'ity

,'f', Pmn:rn,, J> EA B<>DY,

SPEAH,

,J,T.

,T.

Tlie plaintiff claims to reco,·e1· for professional
services as a physician in attendaiH·e u pun :-;mall-pox patient:-: in ,June
and ,July, 1 UO 1. Xo r-:pecifi<· sum was agn!cd u pun for his compensation. He mu-- cmploy(•d by the :-;eerdary of the boanl of health
of Lewiston.
Chapter 1 :2:;, ~ ;J, of the la,vs of 1 KK7, pruvides that the municipal
officers ":-:hall n•gulate mul all(lit all feL·s and charges of persous
cmµloye<l by each board uf health, in the execution of the health laws
and of their regulations." I )efenclant claims that it was a condition
p1·ecede11t to plaintiff's right to maintain the action, that the municipal officers had discharged this <luty, or to show an atternpt npon his
part to have them do so.
The presiding justi('e in:-;trnde<l the jury that if the municipal
otii<·ers '' failed to make any rt~gnlation or auditing of his (plaintiff's)
account at the time, and there being, when these services were perSTHOl ·T,
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formed, no regulations touching the fees and charges to which this
plaintiff might be entitled, then the plaintiff is entitled ,to recover a
reasonable compensation." Exception is taken to this instruction.
The ruling was correct. The municipal officers could have fixed
the fees before the services were rendered-and if they had done s·o,
and it was known to the plaintiff, his renditition of services after that
would he regarded as an acceptance of the terms made by the municipal officers, and his right to recover would be limited to that. In the
absence of such action by them, for any services rendered by the
plaintiff under a legal employment, the city impliedly promised payment therefor of a reasonable sum.
The right to "regulate" fees should be exercised, if at all, before
the services are rendered. To "audit" charges, in bills rendered,
does not mean to determine their amount in the sense of binding the
other party. To audit is- "an examination in general"; "an
examination of aecounts"; "compare the charges with the vouchers." ,vebster. Upon such auditing the bill would be approved or
r~jected. If r~jected, it would not preclude recovery if plaintiff had
a meritorious cause of action. Such auditing cannot be regarded as
a condition precedent to recovery. Plaintiff's rights did not depend
upon approval of the municipal officers. The cases cited by defendant do not apply. In them the terms of the contract required certain things to be done before action brought; they were made conditions precedent. This statute gives certain authority to municipal
officers, and imposes a duty upon them- but it is directory. It
does not make it the duty of the plaintiff to procure their action
before enforcing his claim.
· The offered evidence of the action of the municipal officers after
plaintiff's services were rendered, in attempting to fix the amount
of his compensation, was rightly excluded. One party to a contract,
after performance by the other, cannot determine the amount of compensation without the consent of the latter.
The authority of the secretary of the board of health to employ
the plaintiff is expressIy conferred by their rules and regulations
contained in the ordinances of Lewiston, which were duly approved
by a justice of this court? aB required by law.
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The offer to prove amounts paid by the city for similar services in
previous years, to other physicians, was rightly refused. Such payments might have been upon express contracts, or been the result
of a controversy or compromise, or have been rendered by physicians
of small experience, or limited skill or reputation, or under peculjar
. and exceptional conditions. It would be unsafe and might be unjust
to adopt them as a criterion for the compensation to which plaintiff
is entitled.
Exceptions overruled.

CHARLES

A.

HANSON

178.

NEWS PUBLISHING Cm.IP ANY,

Cumberland.
Lien.

Landlord.

and another.

Opinion December 1O, 1902.

Le.~see.

'Temporary A lteration8.

R. S., c. 91.

The statute giving a lien for labor and materials in erecting, altering, moving
or repairing a house, building or appurtenances was evidently intended to
apply to repairs or alteration:-; which become fixtures, not removable by
the tenant. To create a lien, the materials must be used for erecting, altering or repairing the building; must be so applied as to constitute a part of
the building. It will not be :-;ufficient that they are placed in it for its
more convenient use.
Temporary alterations made by the le8see for his own convenience, not
affixed to the building in a manner to become a part of the realty, subject
to removal by the tenant, and not essential to the use and purpose for
which the building was designed by its owner, and which were in fact
removed by the lessee, leaving no trace of them in existence, except a
few nail holes in the floor and screw holes in the wall, create no lien upon
the building.
'fhe plaintiff claimed a lien upon the Falmouth Hotel building, owned by the
P. II. & J. :M. Brown Company, for alterations and additions to a store in
that building leased to the News Publishing Co. The principal charges
were for partitions put in by the lessee for its own convenience, and not
permanently attached to the building. They were removable by the ten-
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,tnt, and were in fact removed by it. The landlord had no control over
them, nor could he object to the work thus done by the tenant. Held;
that no lien attached therefor to the building.
;-,ome small repairs were made which were permanent in character, but of
these the Brown Company had no knowledge, and in no sense consented
thereto. Besides, they were so inextricably mixed with the other charges,
that it is impossible to separate them.
Held; that no lien exists therefor.

On report. Judgment for owners of building on which plaintiff
claimed a lien for alterations and additions.
Case reported from the Superior Court for Cumberland County.
From the reported evidence it appeared that the plaintiff, a carpenter and builder, claimed a lien upon the li'almouth Hotel building and lot of land 011 which it stands in Portland, owned by the
defendant, P. H. & J. M. Brown Company, to satisfy his demand
against the defendant News Publishing Company, a corporation in
said Port.land, for labor by him performed and materials by him furnished for altering and repairing the store number 208 Middle
Street, a part of the Falmouth Hotel building, by virtue of a contract made by said plaintiff with said News Pnblishing Company,
the latter a tenant in possession of said store.
The News Publishing Company was lessee of the store under the
Falmouth Hotel, under a written lease from P. H. & J. M. Brown
Company, the owners thereof~ for a period of three years from the
first day of July, 1901.
The lease was in the common form, with the usual covenants as to
use and occupation, payment of rent as stipulated therein, and agreement to surrender the premises at the end of the term in good order,
with a provision exonerating the lessor from any damage caused by
overflow of water pipes, etc.
The lease contained no agreement as to repairs or alterations.
The premises included in the lease were an empty store comprising
the ground floor and basement of a portion of the Falmouth Hotel
building, which had been used for store purposes for years, by
various tenants; and at the time possession was taken by News
Publishing Company, contained no partitions, furniture or fixtures,
except some shelving.
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When leased to News Publishing Company, the store was in good
repair, with a steel ceiling, and a comparatively new hard ,vood floor.
Having obtained possession of the premises, the defendant N e·ws
Publishing Company made a verbal contract with plaintiff to divide
up the store into offices by partitions made of wood and glass, with
doors, and a cashier's office with a glass front and paneled work; and
in addition thereto, the plaintiff made some other alterations and
minor repairs all under the direction of News Publishing Company.
Other facts appear in the opinion.
The claim for the lien was recorded Sept. 1 O, 1901 .

Wilford G. Chapman, for plaintiff.
Harry R. Vir-_qin and PrankNn U. Pay.•wn, for owners of building.
SITTING:

WISWELL, C. ,T., STROUT, SAYAGE, PowERH, SPEAR, .J,J.

STROU'.r, J. Plaintiff claims a lien upon the Falmouth Hotel
building, for labor and materials used in a store in that building,
leased to the Publishing Company, under an employment by that
company, upon the ground that the owners of the building consented
thereto. The lease was in the usual form, and contained no provision in regard to alterations or repairs.
The P. H. & J. M. Brown Company leased to the News Publishing Company for three years "the store numbered two hundred and
eight" under the Falmouth Hotel. The News Publishing Company,
as such lessee, for its own convenience, put certain pa:rtitions into
the store, nailed to the floor and screwed to the walls, but not nailed
or otherwise fastened to the ceiling overhead: . A.. runner was put
down and lightly nailed to the floor, and the partitions studded from
that. \1/hen leased, the store was '' one large open room" with
shelving. The News Publishing Company took ont this shelving.
The partitions were so put up that they could be removed without
injury to the building, and were in fact removed by the lessees.
They were not necessary or useful to the store, as a store, for which
it was constructed and was intended to be and theretofore had been
nsed by the owners. :Mr. Brown, the treasurer and general manager
of the Brown Company, was abont the premises and saw these parti-
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tions being put in, but gave no express consent, nor made any objection, except that they should not be nailed to the steel ceiling overhead.
The statute giving a lien for labor and materials "in erecting,
altering, moving or repairing a house, building or appurtenances,"
was evidently intended to apply to repairs or alterations which became
fixtures, not removable by the tenant. "To create a lien, the materials must be used for erecting, altering, or repairing the building;
must be so applied as to constitute a part of the building. It will
not be sufficient that they be placed in it for its more convenient use."
.Lambard v. Pike, 33 Maine, 144. As said by this court in Baker
v. Fessenden, 71 Maine, 293,-"it must affirmatively appear that
this machinery for which the labor was furnished, was so connected
with and attached to the building, so adapted to and necessary for the
use for which it was erected, as to lead to the conclusion that it was
intended to be permane11tly a part of it, and in this action a part of
the realty." A lien is given upon the ground that the work has
been a benefit to the realty, and has enhanced its value.
These partitions were evidently temporary in their character and
so designed by the tenant. He had a right to put them in for his
convenience, and the lessor could not prevent. During the tenancy
the tenant had the right to remove them, which right he exercised.
They were of no service to the store, for which the tenement was
designed and fitted by the owners. They were not of the character
to impose a lien upon the building.
,vhile the lien statute is to be construed somewhat liberally to
accomplish its beneficent purpose, the rights of the owner should be
fairly protected.
For such temporary alterations made by the lessee for his owu
convenience, not affixed to the building in a manner to become a part
of the realty, subject to removal by the tenant, and not essential to
the use and purpose for which the building was designed by its
owner, and which were in fact removed by the lessee, leaving no trace
of them in existence, except a few nail holes in the floor and screw
ho]es in the wall, no lien upon the building can be founded.
Nor does the case show such consent by the owner as is required
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to afford Joundation for a lien. "Consent, within the meaning of the
statute, is held to mean something more than acquiescence. It
implies au agreement to that which could not exist without such consent." Jones on Liens, § 1253.
In Shaw v. Young, 87 Maine, 271, the building was a hotel in
need of repairs inside and out, which were necessary for the preservation of the building, and to keep up its earning powers as a hotel.
The owners saw and knew the repairs were being made, and themselves advised more or less with the workmen about the work, and
made no objection. Under such circumstances, consent might well
be implied.
In the present case, no such necessity existed. The fact that Mr.
Brown knew the lessees were putting in the partitions, which were of
no service to him or to the store, and to which he had no right to
object consistently with the rights of the lessee, does not authorize
the inference that he consented, in the sense of the statute. Himtley
v. Holt, 58 Conn. 449, 9 L. R. A. 111; Fhlnci..;; v. Sayles, 101
Mass. 438.
The evidence shows some other small repairs, which might be
regarded as fixtures. Mr. Brown says· he had no knowledge of these,
and there is no evidence that he had, nor that in any way he consented
to them. Whatever small amount of labor and materials entered
into these is so inextricably intermingled with the larger and more
important work, that neither the items nor their amounts can be separated and ascertained. No lien can therefore attach for them.
Judgrnent for the P. I--I. & J. J;J. Brnwn Cornpan.lJ.
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TomrnY, Adminii4rator, Appellant,

( '.umbcrland.

Opinion ] >ecemhm· 10, l HO~.

The only beque1-,t or devi:--e in a will was :1s follow:--: " I give the USt' an(l income of all the <:·state of wldd1 I shall die JJossessed,
both real and 1wrsonal, and whNe\'n sitnatl'd, to my ,rifr, Harriet F.
Torrey, during her lift:•; :1 nd if' in IH·r O\Yll judgment thf> ineome tlH•reof
shall not be sufficient for hPr <·ornfortal>h' support, I hen•by anthorizf> a11d
empower her, without applil'ation to tlw probate court for said <'Otmty, to
sell so much of ~aid estate, eitlwr n'al or personal, as ;e;he 11iay deem uPeessary therefor." Ileld; that titf> n:·mainder of thP estah:', :--uhjeet to the
life estate, was intestate property, arnl lwing :--twli ,ms to be diRtrilrntP<l
under the statute of <fo;tributio11, tlw wi<low taki11g oue llalf absolutely.
In construing a will, the inte11tion of the te;e;tator is the test of interpretation, but that intf'nt is to lie :-;ought i11 tlw will a:-- exp1·essed, arnl thl'
intention iH to govern only so far as it has l>t'l'Jl expressed. ~ilence cannot
be allowed to take tlie pince of f'xpn•:--:.:;io11, :-;o :1:-- to <·r<•ate :1 hr•rp1est, wlwn
the will it;e;elf i:-; Rilent.

Exceptions by appellant. ( )verrnled.
The appellant is the administrator, de bonis non with the will
annexed, of the estate of David Torrey, deceased, and in that capa('ity
he took an appeal frorn a decree in the ProbatP ( 'ourt, whieh witl1
the other facts of the em.;e, appear:-- in the opinion.
L. B. Dennett, for appellant.
0/arenc<~ JV. Peabody, for appellt><~.
SITTING:

\VunrELL,

(1.

.r.,

RTRmYr,

~AYA<m, PmrEHR, ~PE.AH,

J,J.
SAVAGE, ,f.
David Torrey died testate, leaving a widow, but no
issue. His will consisted of two paragraphs. The first one was as
follows: "1 give the use and income of all the estate of whieh I shall
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die possessed, both real and personal, and wherever situated, to my
wife, Harriet F. Torrey, during her life; and if in her own judgment,
the income thereof shall not be sufficient for her comfortable support,
I hereby authorize and empower her, without application to the
Probate Court for said county, to sell so much of said estate, either
real or personal, as she may deem necessary therefor."
By the second paragraph he appointed his wife executrix of the
will. He made no other disposition of his estate.
lVIrs. Torrey in her life-time settled no account as executrix,
but after her death, her administrator presented an account of her
doings as stwh, which was allowed by the judge of probate. The
appelJant appealed, and in his reasons of appeal he o~jected specifically to the allO\rnnce of the following item in the account:"Turned over to Harriet F. Torrey in her own right, to-wit, life
interest under terms of will and remainder as widow, under statute
of distribution of intestate estates, one half residue of personal
estate, $1811.:1T>." In the Supreme Court of Probate the decree of
the judge of probate was affirmed. The presiding justice rnled "that
notwithstanding said will the personal estate remaining after the termination of the life estate was intestate property not controlled by
said will; that the acceptance by said Harriet F. Torrey of the proYisions of said will did not affect her right to said remainder as intestate estate;" and that the allowance of the item referred to above,
and the allow:uwe "of all other itt~111s of the account based upon
a partial intestacy of sai(l estate were emTecL'' The appellant
excepted to tlicse ruliugft The <pwstion, in short, is this. lf a rna11
die \\'ithout is;-;u<', leaYing his widow, by will, the use and income of
all his JH•rsrmal <•state for life, and make 110 <lif,position whatever of
the l'l\sidue 01· remainder of the personal estate, will she he limited to
the lifo estate specifically <·reated by the will, or will she be entitled,
in addition, to one-half of his distribntiYe personal estate under tlH·
statute of distribution'? The ruling complained of assume<1 the latter
proposition to be the correct one.
To change the form of the question, it is whether the residue or
remainder of the personal estate, sul~ject to the life estate, is to be
regarded as intestate estate or testate. It must he the one or tlw
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other. If it is intestate, then it is to be distributed 11nder the statute
of distribution, the widow taking one-half absolutely. For the will
in n_o way affects distribution of the intestate estate. It is to be distributed as if there were no will. Now can this remainder be regarded
as testate estate'? If so, the will has made it so, and the legatees
will take because of the will, and not as statutory distributees.
,vhat disposition ha~ the will made of it'! To whom and in what
proportions has it been bequeathed'? The· will is silent in its terms.
It names neither legacies nor legatees. But the appellant contends
that from the very fact that the testator gave a life estate in all his
personal estate to his widow, one of the distributees of his estate, a
reasonable implication arises that he intended her to have no larger
estate in any of it, and that, inasmuch as he made no further disposition of it, lie intended the remainder of the personal estate to go to
his heirs, the other distributees. We do not think so. We think no
such implication arises.
In construing a will, it is true that the intent of the testator is the
pole star of interpretation. But that intent is to be sought in the
will as expressed, and the intention is to govern only so far as it has
been expressed. 1Yash v. Sinipson, 78 Maine, 142. The court cannot let silence take the place of expression. The question always is
what did the testator intend by what he said, not by that which he did
not say. We cannot create bequests and legatees where the testator
has made none. If the expression of the testator is of doubtful
meaning, if it is crude and even imperfect, interpretation may aid in
ascertaining the intent, and for tliat purpose will roam over the entire
instrument, and collate and compare all the expressions within its
f~mr cornerR. It may even alter a word. But, as was said in
RobirM;on v. Adams, 4 Dall. XV II, such alteration of words may
be made not "to diRcover the intention of testatorR, but only to
express it properly when discovered.''
It might be supposed that the omission of a residuary bequest was
inadvertent. If so, we cannot remedy it. Or it might be supposed
that the testator, having made it certain that his entire estate would
be available for the support and comfort of his wife at her discretion
during her lifetime, was content to let the law do what it would
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with the remainder. This seems as reasonable as to suppose that he
intended persons not named nor referred to, to be his legatees by
implication.
The same question arose in Nickerson v. Bowly, 8 Met. 424, and
it was claimed there that, in the absence of all expression of the testator's intentions, the will should be construed as creating a gift to
his heirs by implication.
Answering this proposition, Chief Justice Shaw said: "A gift by
implication must be founderl upon some expressions in the will, from
which such intention can be inferred. It cannot be inferred from an
absolute silence on the subject. It may be admitted in a popular
sense, that when a deceased person has given a part of his property
to one object of his bounty, he had no intention that such person
should take another portion. But we think the true answer is, that
the intention of the testator is to govern, so far only as he has communicated that intention, by his will, either in terms, or by implication; but if he has left undevised property, the disposition of it is
not governed by his will, but by another rule, having its origin in
another source, in the application of which the intent of the testator
is not the governing rule, and can have no influence. It operates in
the same manner, as if the deceased had left no other property and
made no will. If, therefore, the intent of the testator, not to give
the remainder to the same person, could reasonably be inferred from
a gift of personal property to one for life, in terms, it could have no
effect in regulating the disposition of intestate property." This case
has been followed in Massachusetts by later ones to the same effect.
Dole v. Johnson, 3 Allen, 364; Johnson v. Goss, 132 Mass. 274.
,re think the rulings of the presiding justice below were correct.
J-1Jceepti ons or('1T1ded.
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Admx.,

MAINE S'rATE AomcuLTURAL SocrnTY.

Franklin.

Opinion December 11, 1902.

Agricultural Socfoty. Fhfrs. Negligence-Fire-Arms. Pitblic Safety.
,':,1, ooti n g Gallery. Death by Wrongful Act. Stat. 1891, c. 124.

It is the duty of tin agricultural society giving an exhibition or "fair" to
which the public are invited, and for admission to which a fee is charged,
to use reasonable care to keep its grounds and the usual approaches to
them, so far as the approaches are unrler itl'l control, l'lafe for rill who nttend
the "fair" by its invitation.
:.?. So it is its duty to use reasonable care to see that there is no firing of
dangerous fire-arms upon its grounds, at such a place and under such con(litions as to jeopardize the life or limb of any of those whom it has invited
to its fair, whether they are for the time being within the grounds, or
properly within the usual approacheR thereto, outside of the grounds.
:~. The" fair" to which tht' public were invited in this case mm;t be regarded
:tl'l consisting· not only of the exhibits and performances more particularly
under tlw defendant'H own direction, but alRo, of all the 8hows, exhibitf,
and nttrnctions of all kindH, recognizerl by the rlefendant nnd permitted
to have space upon its grounds.
-L It was the duty of this defendant to use reasonable care, in maki11g allotments of space for exhibits, showR and other features, and in their subsequent inspection and imperviRion, tn Ree thnt the sRfety of tlw invited
public was not C'ndangrrP<l.
,·1.
It is inrniatnial whPthn· the O<'.eupant of spacP :,.;o allotted wa:,.; technically
a leRsee, or a licen:-.;eP. As brtwet'll tlH-' flpfendant and the invitrd publi<·,
the duty still rernnint•fl upon tlw for11a~r of n:-.;ing rrnRornthlt> care to Ree
that all of tlw t•xhibition ground:,.; ,•,ere :,.;aft->; and thiR duty would be particularly urgent in casP of an exhibition or :,.;port w hi,~h might, unleRs
properly <'OIHhwtPd, lw a Ut>rnh·d ,yith d:mg:er, sneh }ts ,ronld be the nRr of
tirt->-arrn:,.;.

1.

H.

In thi:,.; ca:,.;e the defendant :,.;ociety waR giving a "fair." It had let space
upon its groundi;; for a Rhooting gallery. It i:,.; 1mtisfactorily shown that a
bullet fired by a patron of the Rhooting gallery, while at target practice,
missed the target, pas:,.;ecl through the fence enclosing the exhibition
grounds, and struck and killed tl1t' plaintiff':,.; intestate, who waR then
:-.;tanding upon tlw rnilroa<l platform out:-.;i<lP of the grounds.
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While this platform was neither owned nor controlled by the defendant,
it was one of the usual approaches to its grounds; and it is the opinion of
the court, that there was sufficient evidence to justify the jury in finding
that the deceased, at the time when and place where he was killed, was
within the scope of the defendant's invitation to the public to attend the
fair and therefore that the defendant owed him the duty of using reasonable care for his safety as before stated.

On motion by defendant.

Overruled.

Action under Stat. 1891, c. 124, by the plaintiff, who is the widow
of George W. Thornton, to recover damages suffered by the death of
her husband which she alleged was caused by the wrongful act and
neglect of the defendant.
The jury gave a verdict of $2500 for the plaintiff and the defendant filed the usual motion for a new trial.
The cm;e appears in the opinion.

E. E. Richards; JV. H. Neioell and W B. 8/tdton, for plaintif[
U. C. JVing, for defendant.
HITTING:

EMBRY, STROUT, HA VAGE, POWERS, PEABODY, RPEAR,

,T,J.

HA VA.GE, .J. This is an action brought by an administratrix, fur
the benefit of the widow, under Stat. 1891, c. 124, which provides for
the recovery of damages for the death of a person when caused by the
wrongful act, neglect or default of another. The plaintiff recovered
a verdict, which the defendant now seeks to have set aside, upon the
usual grounds.
The following facts appear to be either undisputed, or proved by
so much weight of evidence that a jury ·would unquestionably be warranted in believing them to be true. The defendant society was holding its annual "fair" at Lewiston, during the first week in September, 1901. There were many exhibits of stock, agricultural producti-,
and other articles. There was a track and racing upon it. - There
were sports and shows of many kinds and descriptions. There was
a "Midway" and a "Fakirs' Field." And all were upon the exhibition ground8 of the defendant, and within a high enclosing fence. To
g:ain admission to the grounds, a foe had to be paid, and these admis-
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sion fees furnished a portion of the defendant's income. It also
derived an income from the letting of space upon the grounds to the
various exhibitors and showmen. Alongside the grounds of the
defendant, on one side were the tracks of the Maine Central Railroad.
Between the railroad tracks and the fence before referred to, was
a wide platform for the accommodation of passengers who should
arrive or depart by the railroad trains. This platform appears to
have been upon railroad land, and outside of the defendant's grounds,
and it would seem that it was not built by the defendant nor under its
control. Gates opened from the platform to the exhibition grounds.
On Tuesday, September 2, 1901, the defendant let to one Harvey
~1auenwhite, or White, a space of ground, part of lot No. 4, twelve
and one-half feet by thirty, for use as a shootiug gallery during the
fair. It was situated 011 the "Fakirs' Field," and faced on one of
the streets that went down through the "Midway." The defendant
gave vVhite a receipt in the followiug language:" MAINE STATE l 1"AIR No. 4, lower. Reuters' Receipt.
Received of H. White six and 25-100 dollars for privilege of
shooting gallery and dolls. Total rent $12.50; due $6.25.
C. R. Bailey for the society."

It i:;hould be said that along the fence by the railroad platform,
the defendant, in letting space, reserved a passage-way six feet wide.
The space thus let to ·white butted upon this passage-way, so that
the end of "\Vhite' s lot towards the railroad platform ,vas six feet distant from the fence and platform. The fence at that point was
about eleven and one-half feet high, and the platform was about four
feet from the ground. The fence boards were a little less than one
inch thick.
After White contracted for this space, he set up, and thereafter
operated, a shooting gallery on the lot. The shooting bench was
placed thirty-three feet from the fence; and twenty-five feet from
the shooting bench, towards the fence, two targets were so placed
that in shooting from the bench towards the targets, the gun would
be aimed in the direction of the fence and railroad platform. One
target was circular, and about twelve to fifteen inches in diameter.
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The size of the other, which was the figure of a woman, is not given.
The top of the targets was five feet and three inches from the
ground. Back of the targets, that is, between them and thE: fence
and platform, was an oak "shield," five feet long horizontally, and
three feet and six inches wide, and so fastened that its top was six
feet and two inches from the ground. The thickness of the shield is
not given, nor is it material in this case.
On Thursday, September 4, at about one o'clock in the afternoon,
the plaintiff's intestate was standing on the railroad platform, outside
of defendant's grounds, about ten feet from the fence. He was not
in the rear of ,vhite's shooting gallery, nor in the direct range from
the shooting bench to the targets. He stood a few feet, probably
from five to ten feet, southerly of such a range. The report of the
discharge of a gun or rifle on the inside was heard, and he fell, shot
through the aorta. Death was, immediate. A freshly made hole,
eight feet from the ground, was found in the fence in a direct line
between the point where the deceased fell and the shooting bench of
White's gallery. An examination of the evidence leaves no doubt in
the mindE of the court that the bullet which caused his death came
from that gallery, and that in its course it passed diagonally from the
bench to the fence, several inches higher than the shield and several
feet to the left of it. ,Just before the shooting, two or three women
were seen shooting there, one of whom, at least, attracted attention b?
her inexperie_nce in firing, or carelessness, or both. After the shooting, a thorough examination of the shooting gallery was made, and
there were found there two ,vinchester Magazine rifles, and no other
guns or rifles. There were also found a number of boxe:-, of the
Union Metallic Cartridge Company's 22 caliber short cartridges, and
no other ammunition. Tests afterwards made with these rifles and
cartridges showed that a bullet discharged from one rifle at a distance
of thirty-three feet penetrated through three pine boards, each seveneighths of an inch thick, one pine board three-quarters of an inch
thick, one spruce board an inch thick, and struck the wall beyond,
while a bullet from the other rifle penetrated through the first four of
the above mentioned boards and was embedded in the fifth. It rn ust
be regarded, therefore, that at the time in question, 'White was using
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in his shooting gallery deadly weapons, loaded with cartridge8 easily
capable of producing a fatal result, and that he was then using no
other8; and that in consequence of such use, plaintiff's intestate was
killed. Tluit such a proceeding was extremely dangerous to life arnl
limb, alld highly culpable on the part of ,Vhite, is self-evident.
The defendant, however, disclaims any responsibility for the conduct or misconduct of ,Vhite. It does so on two grounds. :First,
that the relation between itself and ·white was that of landlord and
tenant; and 8econdly, that it exercised reasonable eare, all that the
law in any event required, in keeping its grounds, illcluding the
space occupied by White, safe. ( Tndcr the first ground, it invok<>s
the familiar rule that a lamllord is not responsible for 11cgligl'llt m·
turtious acts committed without hi::c; c011:--c11t, upon tlw lca::-:c(l premisP:--,
bv a tenant.
The defendant say:-; that :-;hooting galleric:-- are arn011g the usual
concomitants of fain, evcrywherl', alHl that a:-:; such they are entirely
proper; that, a8 ut-:ually <'(mducted, they are 1wt dm1gerous; that the
bullets ordinarily n8ed, known as "B. B.'s" aml "C. B.'s" are 11w11ufactnred especially for ,'-hootiug gallery purposes, of light weight,
and in cartridges containing only a 8niall quantity of pO\nler or other
explo8ive :-:;ubstanee; that for s11d1 lrnllcts, the protection affonle(l
by the :,,;hie Id at \Vhite's gallel'y was ample; that by itf- eontract with
White, it only co11f-\ented impliedly that the gallery should be operated in the usual rnanner and with the usual amn1tmition; and that
it did not know ot~ or have the rneans of knowledge, and did not
eon8ent to the maimer in whi('h the gallery wa8 being used on the
day in (1uestion. It claims that it m18 under no duty to the plaintiff
"to warn him uf hiddu1 dangers, which defendant had no mearn-:
of knowing, and that it was not obliged to see if there were any such
~langers." In short, it claims that "the accident resulted solely
from the wilful, unauthorized and unexpected use of dangerous and
improperly constructed cartridge8 on the part of its lessee, without
knowledge of the defendant and beyond its duty to prevent." In
determining the soundness of the defendant's position generally, in
regard to its duty to those whom it invited to attend it:-; fairs, we do
not think it is necessar~· to decide whether ,Yhitc was a teuant or a
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licensee for a specific purpose. The defendant's duties to the invited
public were the same in either case.
The defendant was giving a great exhibition, to ,vhich the public, far
and near, were invited. The "fair" to which the public were invited
consisted not only of the racing of horses and of the exhibition of
live stock and agricultural and manufactured products and machinery
or implements, which it may be supposed were more directly the
objects of the society in holding the fair, but also of all the shows,
exhibits, and attractions of all kinds, recognized by the defendant and
permitted by it to have space upon its grounds. The fair was
undoubtedly intended to be, in the matter of attractiveness, all things
to all men. Some visitors would be attracted by one feature, others
by another. All of these attraetioni:: tende<l to draw visitors to the
fair, and to increase the income of the defendant, which took gatemoney from al1. These attractions, no less thau the defendant's own
exhibits, constituted a part of the fair to which the public were
invited.
It is too well settled to need the citation of authorities, that if the
owner or occupier of land either diredly or by implication induces
persons to come upon his premises, he thereby assumes an obligation
to see that such premises are in a reasonably safe condition, so that
the persous there by his invitation may not be injured by them or in
their use for the purpose for which the invitation was extended.
Therefore, having invited the public to its fair, it was the duty of
the defendant to use reasonable care to keep its grounds and the
usual approaches to them, so far as the approaches were under its
control, in a safe condition, safe for all who were invited. It was its
duty to use reasonable care that there should be no traps or pitfalls
into which the invited might fall, and that there should be no dangerous plays, or sports, or exhibitions, by which the invited might be
injured. In short, to reach this case, it was its duty to use reasonable care that there should be no firing of dangerous fire-arms upon its
grounds, so as to jeopardize the life or limb of any of those whom it
had invited to its fair, whether they were at the time within the
grounds, or properly within the usual approaches to the grounds, as,
for instance, upon the railroad platform.
VOL. XCVII
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The defendant would not be relieved from this duty by leasing portions of its grounds to the proprietors of shows and attractions, and
becoming their landlord. As between it and .the invited public, the
duty still remained. of using reasonable care to see that all of the
exhibition grounds were safe. It was its duty so to do both in the
original letting of space, and in the subsequent inspection and supervision of the show thus permitted to give its exhibition, or of the
shooting gallery thus permitted to operate as a part of the fair. And
this duty would be particularly strong and urgent in case of an exhibition or sport which might, unless properly conducted, be attended
with danger, such as the use of fire-arms.
These views are well supported by authority. The court in &ebec/.;
v. Plattdeiit8che lrJ/l:sfe8t l'"e1·ein, G4 N. J. L. 624, 81 Am. St. Rep.
;512, 50 L. R. A. 199, speaking of the duties of the proprietor of a
park to which the public had been invited and for entering which an
admission fee was charged, said: "Having invited the public to its
park, it was chargeable with the duty of using reasonable care to see
that the premises were kept in a safe condition for the use of its
guests; and if the exhibition, although given by an independent contractor, was of a character to jeopardize the safety of those who were
present on the defendant's invitation, the duty was cast on the latter
of taking due precautions to guard against injury." Hart v. Washington Par/..'. Clnb, 157 Ill. 9, 48 Am. St. Rep. 298, 29 L. R. A.
4:92; Dunn v. Brown Coimty Agricnlfornl Soc., 46 Ohio St. 93, 15
Am. St. Rep. 556, 1 L. R. A. 754; Lame v. j}Jinn. State Agricultural
8oc£ety, 62 Minn. 175, 29 L. R. A. 708; Schofield v. Wood, 170
Mass. 415; Jliastad v. Swedish Brethren, 83 Minn. 40; Ilerrick v.
Wixom, 121 Mich. 384; Windeler \'. F'ai,,· Association, (Ind.) 59 N.
E. Rep. 209; Fo~c v. Buj]-alo Pm·k, 21 N. Y. App. Div. 321,
affirmed in 163 N. Y. 559. In Richmond & Manchester Ry. Co.
v. .Moore, 94 Va. 493, 37 L. R. A. 258, the court held "that the
fact that a balloon ascension in a park owned by a street car company to which the public were invited and given by an independent
contractor did not relieve the owner of the park from liability for failure to use due care tlu~t persons visiting it should not be injured by
the dangerous character of the apparatus connected with the inflation
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of the balloon." In 11/wnip:-;on v. Lowell, etc., 8freef .fl. Co., 170 Mass.
577, 64 Am. St. Rep. 323, 40 L. R. A. ~i-L3, it was held "that the
fact that an exhibition," given at grounds provided by the defendant,
a street car company, for the free entertainment of its patrons, "was
provided and conducted by an independent contractor would not
wholly relieve the defendant from responsibility, provided it was of
such a kind that it would probably cause injury to a spectator, unless
due precautions were taken to guard against harm." Conradt v.
Clance, 93 Ind. 476, 47 Am. Rep. 388, was a case very much like
the one at bar. The defendants, who were the proprietors and managers of a public fair, had allotted part of the grounds for practice in
shooting with a target gun. The plaintiff was a patron of the fair,
and his horse, hitched uear tl1e ground allotted for target shooting,
was killcrl by a ball fired from the target gun. The court in affirming judgment for the plaintiff said :--"The practice in target shooting
appears to have been a part of the l\ntertainmellt carried on at the
fair, and as the defendants were the mvners of the premises, and the
managers and controllers of the fi1ir, the practice in target shooting
was a part of their exhibition, and under their supervision and control
as much as any other part of the fair. _.:\_ml those having charge of
the practice, as well as those engage<l in it, while perhaps not strictly
agents or servants of the defendants, ,vere acting under the license
and permission of the defendants; and such a relation existed between
them as will hold the defendants liable for injuries resulting from
their negligence in not properly controlliug the conduct and management of this part of their exhibition."
Some of the cases cited are those whern the iuj uries resulted from
the negligence of independent contractors, aml not lessees. But we
can perceive no tenable distinction in a case like this. In either
case, the offending thing is where it is by the license and permission
of the owners of the premises, and upon ground which the owners,
by virtue of their invitation to the public, hold out as safe. This is
the ground of their liability. By inviting patrons to their fair, they
make themselves bound to use reasonable care to see that the fair in
all its parts is safe and is conducted safely, whether the various
parts of the fair are conducted and managed by the owners them-
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selves, or with their permission, by licensees, in<lepen<lent contractors
01· lesseef!.
Such is the conclusion which rests upon good sense, and
which seems to be clearly established by all the authorities upon the
~ml~ject.
The only questions remaining for consideration then are whether
the plaintiff's intestate at the time he was killed was within the protection of the defendant's invitation, and whether the defendant had
exercised that reasonable care which was required of it, with respect
to the allotment of space to ·white for a shooting gallery, and the
HllhHequent inspection and control of it. In regar<l to the first
quc:-;tion, not strongly urg!-3d, though not conceded by the defendant,
we perceive no real difficulty. It is necessary to state only one phase
of the case. The de<"eascd had attended the fair the two previous
<lays. On the mom ing of the <lay in question, he left his wife in
.Aulmrn, at the hmise where they were staying, with the expressed
purpose of going to ·the fair, arnl with an arrangement to meet his
wife later in the day at the gate of the fair. From some cause they
seem to have misse«.1 each other, and he did not meet her when she
arrived, nor <lid 8he see him again alive. As already stated, he wa8
:-;tanding r:1 the railroad platform, where passengers from Auburn
by railway train were naturally expected to alight, and from which
platform there were gates into tJ1e fair grounds. The jury certainly
might reasonably infer that he was where he was in connection with
his agreement to meet his wifo at the gate on her arrival from
~ \.uburn.
And to be there at such a time and for such a purpose,
would be within the scope of the defendant's invitation. And
although he was outside of the defendant's grounds, under such
circumstances, it would be the duty of the defendant to use reasonable care to prevent his being shot from a shooting gallery on the
in8ide.
But the defendant urges that it did use reasonable care. The
testimony relied upon by the defendant comes from two witnesses,
the superintendent of the grounds and the chief of the State Fair
police. The latter seems to have been, so far as it is important in
this case, the servant or agent of the defendant. The defendant
claims the benefit of his acts. Fairly epitomized, their testimony on
this point is as follows :-The superintendent, who let the space to
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-White, being asked if any restrictionf; or regulations were made with
,vhite as to the manner of conducting the business, said, "I asked
him, I says, 'of course your gallery is safe, is it not?' He says,
'yes, I run at Canton' and I was thinking he said Livermorenamed one or two places; and he said, 'you can find out all about
me up there at Livermore, or Livermore Falls.'" He further testified that he did not make any restrictions or regulations. ll e said
he examined the shield "on the second day of the fair. ] t might
have been the first;" that he then looked to see if everything war.; a 11
right.
"Int. Did you look to see what kind of ammunition ,Vhite was
using?
Ans. No sir, I did not.
Int. Did you look to see what kind of a rifle he was using'!
Ans. I saw he was using a regular shooting gallery rif-1(•, ]
couldn't tell you exactly the make or anything of that kind.
Int. Could you tell by your examination of the rifle what 1-:irnl
of cartridges he was using'!
Ans. \Yell, I could tell he was using a shooting gallery eartridge."
The witness said he knew a shooting gallery cartridge when he
saw one, that it was a very small cartridge, with a very little letHl
projection, and that he knows that was the kind that White was
using that first day he went down there, because they were displaye<-1
right there. He farther said that he di<l not look to see if White
was using any other kind.
The chief of the State fair police testified that his duties took
him all over the grounds, th1t he was probably by the White gallery
many times a day, but he testi~ed as to only two instances. He said
that he visited the gallery the day befi->re the shooting, and two days
before, that on one of these \'isits,-he was unable to tell which, -he
examined the cartridges, and that White was then using "B. B.'s"
"little small cartridges," strictly shooting gallery cartridges. He said
he saw the rifles discharged while he was there examining the earl ·idges.
..A box of B. B. cartridges was produced at the trial, and
the witness, on cross-examination, said he thought they were of tJ1c
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same size as White was using the day he visited him, but that he was
not positive about that. He said, however, that he was positive that
they were not the same kind of cartridges as found at the gallery
after the shooting. He further said that he made no particular
investigation to see what they were using, that he had no instructions
to investigate, or to impose restrictions upon the gallery.
"Q. You had no instructions to take any charge or supervision
over the shooting galleries, ex<"ept simply to preserve order on the
fair grounds.
Ans. That is right."
He said that the "B. B.'s '' arc as big as the "22 caliber shot," but
not as long; that he saw no 22s there the day he visited the place;
that the box of cartridges he saw sat right on top of the bench, but
that he did not know what was in the drawers. He is sure ,vhite
was using the same rifles that day as he was the day the deceased
was killed.
This is all the material testimony which the case discloses upon
the question of defendant's exercise of care. And the question now
is whether the jury, taking the testimony as it stood, and giving to
each part. of it such weight as they lawfully might, ,vere justified in
their conclusion that the defendant failed to exercise ordinary care in
the premises. What is ordinary care is peculiarly a question
addressed to the sound judgment of juries, upon the evidence. Their
conclusions should stand, unless shown to be clearly wrong. After
a careful consideration of the facts in this case, -concerning all of
which there is little or no dispute, we are not convinced that the
verdict should be disturbed. It is obvious that the ordinary operation of the shooting gallery required carefol attention and some safeguards. Balls of lead, not very large perhaps, were fired at the
targets. The fact that an oak "shield" was placed behind the targets is significant. The defendant seems to have made no investigation or examination of White's gallery at the time of the letting.
It asked White if it was safe, and he said it was. But there was no
investigation. That, however, is not important, if it made sufficient
examination or supervision afterwards.
Again, the gallery was located so that the firing was towards the
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railroad platform, thirty-three feet distant, along which thousands of
· the defendant's patrons might be expected to pass each day. It
should have been anticipated by the defendant, we think, that inexperienced, unskilful, and even careless persons might patronize the
gallery, who would fail to hit the target, and might fire wide of the
mark, and it was its duty to take that consideration into account.
"'Vas a shield, five feet by three and a half feet, the top of which was
only a little more than six feet from the ground, a sufficient protection against such shooting as should have been anticipated'! \Ve
think a jury might reasonably conclude it was not. And a jury also
might reasonably have concluded that the defendant was careless in
placing a shooting gallery in such a place as this one was in. It
must be remembered, however, that the plaintiff's intestate was outside of the fence, and the case must be decided with reference to the
duty which the defendant owed to him there. It is claimed, and we
think with much reason, that whatever the hazard might be to persons within the grounds, from the operation of the shooting gallery,
the fence, which was high~r than men's heads, was a sufficient protection to persons on the platform against any firing with the ordinary
shooting gallery cartridges, and it is argued accordingly that the
failure of the defendant to afford the deceased, standing where
he was, further protection against such firing, should not be
regarded as a want of ordinary care. It is not want of ordinary
care in such case to fail to provide for the happening of <:ontin~encies
which there is no reason whatever to expect.
So we come to the remaining ground. Could the defendant properly be held responsible with respect to the 22 caliber bullet which
was actually fired? At the very outside, only twice in three days
was anything like an inspection of the gallery made, once by the
superintendent who •'looked to see if everything was all right," and·
once by the chief of the police. Neither is able to fix the time positively, and for anything which appears in the case, both inspections
may have been had the first day of the fair, or two days before the
fatal shooting. The inspection of the superintendent seems to have
been limited to noticing that shooting gallery rifles, as he called them,
were then being used, from which he inferred that shooting gallery
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cartridges were also being used. He says he did not look to see
what kind of ammunition White was using. Neither seems to have
made any particular investigation. The officer says he did not,
though he testified that they were using shooting gallery cartridges,
and that no others were in sight. As to these things, however, it
may be that the jury relied less upon the memory of this witness
than they otherwise would have done, for it appeared that he testified before the coroner's inquest, and there said, in answer to the
question whether he examined the ammunition they were using, that
he "didn't until after the accident."
It is undisputed that the rifles, from one of which the bullet was
fired, were being used when the officer inspected the gallery. It
was testified to and not disputed, that while a B. B. bullet may be
fired from a ,vinchester Magazine rifle, such as these were, by pushing them in as in a siugle shot breach loader, yet that such bullets
are not suitable for such a rifle, not suitable for use in a magazine.
If the jury believed this, we think they might reasonably have thought
that the very fact that it was known to the defendant or its officers
and agents that such rifles were being used should have arrested the
attention of the inspecting officers, and led to a more careful investigation of the ammunition being used, and that the investigations
should have been more frequent. The jury might reasonably have·
thought that by the exercise of such care the fatal hazafd might have
been prevented. "\\Te do not forget that the superintendent says they
were using the regular shooting gallery rifles. In view of the testimony that the rifles actually used were not suitable for shooting
gallery cartridges, it was open to the jury to say which was corre<~t.
They may have believed that the superintendent was mistaken.
Upon the whole, we think the verdict is sustainable within the
rules of law which imposed upon the defendant the duty of using
reasonable care to furnish the plaintiff's intestate safe exhibition
grounds to visit, and safe approaches thereto.
The defendant claims that the verdict of twenty-five hundred dollars is excessive. While it may be large, we do not thi11k it was so
unwarrantably large as to justify our interference. The deceased, at
the time of his death, was thirty-three years old, and his widow war;
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twenty-three. Nothing appears but that he was industrious and
temperate. He was a farmer, and in addition to carrying on his farm,
at the time of his death he was earning, it is said, thirty-five dollars a
month on the average, "collecting cream." It is not unreasonable to
conclude that the loss of such a husband at snch an age may be
a great pecuniary injury to the widow.
.Jfotion ot'<'1''f"U1ed.
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COUNTY COMMISSIONERR.

Opinion December 10, 1902.

Record.

Evidence.

Petition.

Relationship.

The following facts appeared upon a petition for a writ of certiorari to quash
the proceedings of the county commissioners of Somer;.,et County in laying
out a winter road:A hearing was had upon the petition, before a justice of the Supreme Judicial
Court, asking for a writ of certiorari to quash the proceedings of the county
commissioners in laying out a winter road, upon the ground that_ the commissioners had no jurisdiction over the case, as it was presented to them,
one of the members of the board being related to several of the petitioners
within the degree of second cousin. The writ was granted and the case
then reported to the law court for its decision. The record of the proceedings of the county coµunissioners was sent up, as the writ required, but
in the records neither the error of which the petitioner complained nor
:my other error appeared. An inspection of the record sent up showed
complete jurisdiction on the part of the court of conunissionen; and that
their proceeding/'\ were without error or defect. IIeld; that the record was
conclusive upon all matters contained in it, and that no evidence flehorf-the record could be admitted upon the writ.
It further appeared, from an inspection of the record sent up, that the
petitioner, in her petition, did not allege that she did not kno\v, at thf'
inception of the proceedings, of the relationship of which she complained,
nor that, if she did not so know, she could not by the exercise of rea:'lonable diligence have ascertained the fact.
Held; that the petitioner should have alleged, in her petition, that she did
not have such knowledge and that, by the exercise of reasonable diligence,
:-ihe could not have ascertained it.
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On report. Writ of certiorari quashed.
This was a hearing on a writ of certiorari commanding the county
commissioners of Somerset County "to send and bring and have
before our said justices of our said court .
. the full record
of their proceedings upon said petition of the said Sarah E. Stevens
with all things touching the same fully and entirely, as the same
remain before them, by whatever names the parties are therein called,"
that the court might determine whether the record should be quashed
for the second reason set ont in the writ, the first having been
abandoned.
That reason is alleged to be "because Alonzo Smith, one of the
board of county commissioners, who took part in the adjudication
upon said petition and appeal therefrom, was related to three of the
signers of said petition, within the sixth degree by marriage or consanguinity."
Forrest Goodwin, for petitioner.
Geo. H1. Gmom·, for respondent.
HITTING:

WISWELL,

PEABODY, RPEAR,

C. .J..
,J.T.

EMERY,

\VHITEHousE,

PowERR,

8PEAR, J.
Certiorari to quash the proceedings of the county
commissioners of Somerset County in laying out a winter road. All
the proceedings, from the petition to selectmen to the judgment of
the commissioners, were regular and in proper form.
The selectmen, upon proper petition, laid out the road, as prayed
for, over the land of the petitioner. The petitioner appealed from
their decision to the court of county commissioners. The county commissioners, upon proper notice and hearing, confirmed and adopted
the action of the selectmen.
The petitioner then appealed from the decision of the county commissioners to the Supreme .Judicial Court, for Somerset County. At
the March term of court, 1901, the appeal was dismissed and the
decree of the county commissioners affirmed.
After all these proceedings, admitted to be regular, the petitioner
asks to have the proceedings of the commissioners annulled, "Because

Me.]

STEVENS 1'. CO. COM.

Alonzo Smith, one of the board of county commissioners, who took
part in the adjudication upon said petition and appeal therefrom, was
related to three of the signers of said petition within the sixth degree
of marriage or consanguinity; which errors are in proceedings that
are not according to the course of the common law and should be
quashed." The above alleged error does not appear in any of the
proceedings or the record thereof.
We do not think the writ of certiorari will reach the difficulty.
No evidence dehors the record can be admitted, upon the writ, to
show irregularities and errors in the proceedings.
An inspection of the record alone must determine the sufficiency
of the proceedings.
Eme1·y v. Brnnn, 67 Maine, 39, was a petition for certiorari to
require justices of the peace and of the quorum to certify up the
record of their proceedings in taking the disclosure of a debtor under
R. S., c. 113. In this case it was held, not only that the error
complained of must appear by an inspection of the record, but that
the error should be alleged in the petition. On page 44 the court
say: "Bnt it is not alleged in the petition that the irregularities
and errors specified appear by the record of the justices, which they
seek to have quashed. The petition should contain such an allegation."
It also appears from that case that the alleged error in the proceedings was, that it did not appear by the citation that the debtor
was arrested and gave bond in the County of Somerset, and therefori~
the justices had no jurisdiction, and the court expressly says that, if
the debtor was not arrested in that county, the proceedings were
11nanthorized, and that the facts, if allowed to be proved, would show
a want of jurisdiction on the part ~f the court making the record.
Yet the court held that no evidence was admissible, even the
original papers in the case, to show error, fraud, want of jurisdiction,
injustice or any other fact by testimony clehors the record. In giving
expression to the opinion of the court, Mr.Justice LIBBEY quoted Pike
v. Harriman, 39 Maine, 52, in which it was said, "The petitioner
offered to prove certain facts dehors the record, but the evidence was
held inadmissible." "The court say: 'A writ of certiorari can
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present only a record of their proceedings, but 110 testimony can he
received from the petitioner to affect the record or to prove other
facts not appearing in it,' citing Commonwealth v. Bluehill Ttwnpikc,
.5 Mass. 420. The same rule is affirmed in Ross v. E//.-11uorth, 49
Maine, 417."
In Emery v. Brann, supra, certain original papers were offered
propounding certain questions tending to contradict the record. But
the court say: "By the record it appears that no such question was
put to the debtor by the attorney for the creditors. The evidence
offered is not admissible to show error in the record. Nor is it
admissible to prove fraud. Upon this point it is sufficient to say
that th~ petition alleges no fraud in the record. If there was fraud
in the proceedings, a writ of certiorari is not the proper remedy to
correct it. Nor is the evidence admissible to show that injustice was
done by the justices, for the reasons stated in the case above cited."
In the case at bar "it is not alleged in the petition that the irregularities and errors specified appear by the record," nor could it be so
alleged, nor does the error in fact appear of record, for the error was
in no way presented to the attention of the commissioners, and could
not be of record even by way of ~orrection or amendment.
The above case would seem to be decisive of the case at bar, but
there are many other cases, decided by our own court, to the same
effect.
"The writ vrayed for can present only the records of the proceedings by the tribunal. Nothing dehors the record can he provefl hy
the petitioner." F'oss v. R11mrorth, M) Maine, 418.
"Moreover it was held in Pil.·e ,,. J--!(u··1·inurn, supra, that the writ
prayed for can pref-Jent the record only and nothing dehors the record
can be prove<l hy the petitioner." JfcPhders v. ]}fo·n·i/1, 66 Maine,
125.
"\Vhen the writ issues the court can act only on the record as
produced. No evidence aliunde is receivable. The record is conclusive, and if error exists the proceedir:g is quashed." White Y.
Onmmi88ioners, 70 Maine, 32G.
"For when the writ issued, the sufficiency of the record returned
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in answer to the writ, must be determined from an inspection of it."
Hew,iti v. County Commissioners, 85 Maine, 309.
"Whether the proceeding by certiorari is regarded as one merely to
set aside proceedings in excess of the jurisdiction of the inferior tribunal, or as including the power to review errors committed in the
exercise of existing jurisdiction, the attack thereby must be supported
solely by the record which is brought before the Superior Court, and
the parties cannot go beyond it to show either the existence of alleged
errors, or that the judgment sought' to be annulled is in excess of the
jurisdiction of the court, or was entered in a case in which it had no
jurisdiction whatever over the subject matter or of the par6eR againi--t
,vhom the judgment was rendered." 1llorrill v. 11Io1'r'ill, 20 Orego11,
DG, 23 Am. St. Hep. note, page 108, and cases cited.
The petitioner in her brief cites certain cases which assert in a
general way that, when an inferior court of record .acts without jurisdiction, such cases will be quashed upon a writ of certiorari; but it
should be obi,erved that every case cited, and also every case we have
been able to find, laying down such a general proposition, is based
upon the fact that the want of jurisdiction, in every instancP, has
appeared as a matter of law from the inspection of the record.
She further contend:, that the quashing of the proceedings should
<lepend, not upon the inspection of the record, but upon the facts
proved, at the hearing npon the petition, to determine whether the
writ should issue, and points out that it would be an anomalous proceeding for the justice hearing the petition to find sufficient evidence
to authori½e him to grant the writ, and then, for another justice, at
the hearing upon the writ, to hold that no such error appeared of
record as would warrant the quashing of the proceedings.
Bnt such has been done and such is the law. Judge VIRGIN in
J~emint v. Cownty Cornrnissione1·s, 67 Maine, 434, in an elaborate
opinion, reviewing the cases, and laying down a mode of procedure
upon the petition for certiorari says: "An examination of the
reported cases in this State shows that the course of procedure has
not been so uniform in some respects, as is desirable; and we have
found much hesitation and uncertainty in the proceedings at ms1
prfns. It has been the invariable practice, however, to hear the
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whole case upon the petition, and from this fact the judgment upon
the petition granting the writ has in some instances been deemed by
the parties, 'ipso facto,' a quashing of the record. State v. Madison, 53 Maine, 546. All the authorities concur in excluding all
evidence extrinsic to the record when it is before the court on the
writ.''
Hewitt v. Cownty Cornrnis8ioner8, 85 Maine, 308, also shows that
the proceedings upon the petition and the writ are entirely distinct.
The court say on page 309: "ln this case after hearing upon the
petition the court, being in doubt from the answer as to some of the
facts set up in defense, the defendants not being at hand to verify a
more particular statement of them, and to give progress to the case,
ordered the writ to issue, and, without prejudice to the defendant'r-;
right to return, in answer thereto, an amended record." The writ
had been granted, and the hearing, in this case, was upon the writ.
But the court quashed a part of the record and affirmed the rest,
saying on page :312: "It is settled law that a record may be affirmed
in whole or in part in proceedings of this nature."
Pfi,illips v. Uou.mty Uornrnissioners, 83 Maine, 541, is a case i11
which one justice granted the writ upon the petition, and, in answer
to the writ, the respondents certified the record of their proceedings,
and another justice, at the hearing upon the writ, ordered and
decreed, "Writ of certiorari quashed with costs. Disposition of writ
to be certified to the county commissioners." To this decree exceptions were taken and overruled by the law court.
Thus i~ would seem that the hearing upon the petition is to enable
the court to determine whether, in its discretion, it will issue the
writ, directing the Superior Court to determine, by an inspection
of the record itself~ whether such record is defective or irregular, as
alleged in the petition.
After the writ has issued and the record is before the court on certiorari, evidence as extrinsic to the record is inadmissible. Its errors
cannot be corrected nor its omissions supplied. The action of the
court is on the record as certified. APPLETON, C. ,T., in fl,resden v.
Commissioner;·s, 62 Maine, 368.
The mere granting of a writ of certiorari is not tantamount to
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issuing the writ, and quashing the proceedings thereon. No judgment to quash the proceedings of the Commissioners was rendered by
grant of leave for the writ to issue. Non constat that judgment to
quash would have been rendered if the writ had been issued. A
writ of certiorari, like any other writ, is subject to be quashed for
cause shown. State v. Madison, 63 Maine, 550.
If, upon inspection, it is thus defective or irregular, the court will
quash the record; but if not, it will quash the writ.
There is another phase of the case which, we think, is fatal to the
petitioner's contention. It does not appear by the plaintiff's bill
that she did not know, at the very beginning of the proceedings, the
relationship of the original petitioners to commissioner Smith. Her
petition is entirely silent as to when she made the discovery of the
alleged disqualifying relationship.
It would be great error, and unjust, to quash the proceedings by
allowing the petitioner to take advantage of her own laches; hence
the great necessity resting upon her to allege, not only that she did
not know, but that, by the exercise of reasonable diligence, she could
not have discovered, the relationship complained of in season to make
objection thereto before the case was finally disposed of.
Not having so alleged, we think she must be regarded as guilty
of laches, or to have waived any objectic,n she might have offered.
This case was contested with vigor and heard three times, and, at the
last hearing on the appeal to the Supreme Judicial Court, the whole
question of jurisdiction was open to attack upon offering the report
of the commissioners for acceptance.
Phillips v. County Cornmissione1's, 83 .Maine, 541 is decisive on this
point. The court say: "When an appeal has been taken from the
decision of county commissioners in laying out a highway, al1 objections to their jurisdiction or their otherwise invalid proceedings may
be taken when the report of the committee is offered for acceptance
in the Supreme Judicial Court. And if not then taken, no writ of
certiorari would be sustained to quash their proceedings."
The above decisions being conclusive, it is unnecessary to consider
the other propositions raised in the case.
H'J·it of ce,i'fiorari gnashed with eost:s.
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HANNA

vs.

GEORGE

w.

SINGER •

Opinion December 11, 1902.

Declaration. Newspaper Article. Identification of Plaintiff'.
Innuendo. Officer. Inelegant Language. Demurrer.

Ind-ucement.

Lang-uage cannot be regarded as libelous merely because it i::; inelegant.
Where an article complained of a::; libelou::;, itself fails to identify the plaintiff as the person intended, a count in the declaration which contains no
word::; of inducement, colloquium or innuendo connecting the plaintiff with
the alleged libel, is dearly defectivP, on demurrer.
Counts in a writ for libel which neither contain any allegation that plaintiff
held office at the date of the publication, nor that the language claimed to
be libelous referred to him in his official eapacit~,, can only cover a libel
upon him as a private individual.

Exceptions by defendant. Sustained.
Action of libel for the publication of divers newspaper articles
daimed to have been published in the Damariscotta Herald of and
concerning the plaintiff. Defendant filed a general demurrer to the
lleclaration at the first term. The presiding justice overruled the
demurrer, pro fornia, and the defendant alleged exceptions.
The case is stated in the opinion.
L. .JI. Staples, for plaintiff.
W. H. Hilton, for defendant.
SrrrrING:

WrswELL, C. J., 8TRou·r,

SAVAGE,

Pow1rns,

PEABODY,

,JJ.
RTROU'l', .T.
Demurrer to a declaration fur libel. The first count
is clearly defective. It contains no words of inducement, colloquium
or innuendo, connecting the plaintiff with the alleged libel. The
article itself~ so far as libelous matter is concerned, fails to identify
the plaintiff as the person intended.
If in the remaining two counts it was intended to charge the
matter published to be libelous of the plaintiff in his office of a
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deputy sheriff, they are fatally defective, as neither contains an
allegation that he was a deputy sheriff at the date of the publication,
nor that the language referred to him in his official capacity. A
libel upon him as a private individual is all that these counts cover.
In the second count where the article published speaks of a deputy
sheriff rummaging in a sleigh, the innuendo is "meaning the said N.
,J. Hanna," but the language does not authorize this innuendo.
This is very clear on reading the article. After detailing the acts
of the deputy sheriff referred to, the article says, "but to return to
Nat," a clear indication that the previous statement referred to some
person other than the plaintiff. The remainder of the article, though
inelegant, even if applied to the plaintiff: cannot be regarded as
libelous. Searching for violators of the law, by a private citizen,
honorably conducted, is not only justifiable but often praiseworthy;
that it arouses the wrath of the offender is natural. A statement
of that fact is not libelous.
The third count contains neither inducement, colloquium nor innuendo. The statement in the published article refers to N. G. Hanna,
while the plaintiff's name is Nathaniel J. Hanna. There is no positive averment that the plaintiff was intended to be referred to, by the
name of N. G. Hanna. Even if the matter could be regarded as
libelous, which is doubtful, the count fails to connect it with
plaintiff by proper allegations, and is therefore bad.
Exceptions 8ttstained.
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Jfol'riuye.

R. 8.,

1'8,

INHABITANTS 01◄' TROY.

Opinion December 22, 190:l.
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(Iuurdin11.

Pl'Oll((le.

Notice.

c. :i,9, § 2; c. rm,§§ 1, 18; c. 67,

l'oid Deaee .

?.?. 4,

U.

l:pun 1uarriage, a woman take:-; the pauper :--d.tle111t•11t of her huslamd, if
ha:-; any in this ~tat<::•.

!1t'

~-

If the rnaniagl' i:-- :-mbst'qUL'lltl>' annulled on the ground of the ll1ental
inl'apaeity of the husband tu l'Ontraet marriage, the woman's paupPr
:--t•ttlement mu:--t be reg:anle<l as not afft>ded by the marriagP.
,,. The salllt' l'l':-mlt follum, if it is provP<l that the husband at the time uf it:-:--olemniz at ion was mentally incapable of contracting marriagt'.
-L Huch a marriage is absolutely \·oid ab initio, arnl may ht• impeached collatE:•rally, without judgment of nullity.
,>. The court hm; no jurisdiction to decree the a11nul11~ent of a marriage upo11
the petition of the guardian of one of tbe partie:;;.
(-i. Tlw court has no jurisclietion to <1ecree tlw annulment of a marriage,
,rithout notict-> to tht> party against whom tlw proceeding is brought.
When want of jurbcliction in imch (•asc appears upon the face of the
rf'eord, the decree is void and may he attackefl collaterally.
~- .\. decree of the prohatf' court, upon application of municipal officers,
adjudging a person to he of unsournl mind and appointing a guardian for
him is void, when it appear:-; that the fourteen <lays prior notice authoriz:ed by statute ,rn1-1 not given to him, and no inquisition was had.
On such application, without inquisition, the judge of probate can act
only when tht:• statutm·:· notice ha:-- been gi\"Pn and the person affected ii-;
i11 court. Unless notice has been given, the presence of the person in
court and his consent tu the proceeflings an1 not sufficient to give jurisdiction.
to. A penmu of uusouwl 111ind is incapable uf giving consent, or waiving
statutory notice>.
I J. .A void decreP of tlw probatP court has no probative force as evidenct'.
1:?. When it tippears from admittetl or indisputable facts, as shown by the
f~vidence, that a vel'Clict is right, and that no other verdict would be sustainable upon the evirlenee, all other quf'stions of law and fact become
immaterial,

!I.
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lB. In thh; case, it being eonceded that a rnarriagt• wa:-; :-;oleurnized Letween
the pauper and one Lorenzo\'. Pomeroy, the pauper's settlement, if then
in the defendant town, must be regarded as changed thereby to the town
where her husband':;; settlement was, unless it appears that the maniage
was void, or that it lrns been annulled. Held; that the deeree of annulment was void, and there is no competent (Widence in the case that Pomeroy was of mu,ound mind at tht• time of the marriage. It therefore appears
eonclusively, that the verdict for the defen1lant m1:-- the only om• which
eould be sustained in any event, upon the evidence in the cast>.

Motion and exceptions by plaintiff.

( )verruled.

Action for pauper supplief-\ brought in the Superior Court for
Kennebec County. The jury rendered a wr<li<'t for the defendant.
0.
H.

Ji:
f:

Johnson, for plaintiff.
Dunton, J. H. lJuuton;

Sr.rnxu:
SPEAR,

\Y 11-,wELL, C.. J.,
,LT.

11:

0. Philbrool:, for defemla11t.

STROUT, S,\ L\ta:, PowERi-;, PEA BOnY,

SAY.AGE, J.
Action to rc<·over for pauper supplies furnished to
one Berneta Pomeroy, who is alleged to have a pauper settlement in
the defendant town. The verdict was for the defendant. The case
<'Omes up on the plaintiff's exceptions a11d motion for a new tria1.
Revera! questions are presented, but it will be necessary to consider
only one. For if the pauper's settlement was not in the defendant
town, it is unimportant here ,vhere it was. Assuming that the pauper's derivative settlement was in the defendant town, the defendant
contends that that settlement was lost by her residence for five years i11
an unorganized place in this State, and if not so, then by her marriage to one Lorenzo Y. Pomeroy, who had a pauper settlement in
the town of Starks. E'ddingforn v . .BJ"eu·er, 41 Maine, 462. W c
consider only the questions relating to the marriage. The solemnization of the marriage is not disputed. But it was open to the plaintiff
to show that the marriage was originally void, or that it had been
annulled by judicial decree. 'rhe plaintiff claims that the marriage
was subsequently annulled by a decree of the Hupreme Judicial
Court of this State. If it was legally annulled, it is claimed, and
properly, that the pauper's legal settlement must be regarded as not
affected by the marriage. Readinr; v. Lndlmr, 4:1 Vt. 628. So,
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if the marriage was void. On the other hand, if the marriage was
not annulled, and if there is no proof of its invalidity,. it must be
held that the pauper took and still retains the settlement of her husband, and hence is not chargeable to the defendant town. And in
such case, all the other disputed questions become immaterial, whatewr may have been the grounds upon which the jury based their
verdict. The single question, therefore, is whether, upon the evidence in the case, the marriage was valid, and is still subsisting. If
this be answered in the affirmative, the verdict must he sustained.
The record shows that a petition for annulment was presented to
the court by Henry S. Doyen, claiming to be the guardian of the
husband, who had been decreed to be a person of nnsouud mind.
The petitioner de:-;cribed himself as guardian, and after setting out
alleged causes for annulment, prayed the court to annul the marriage.
He signed the petition "Henry H. l)oyen, guardian of Lorenzo V.
Pomeroy." Upon this petition notice was ordered and served upon
Lorenzo \'. Pomeroy, but so far as appears, no notice was ordered
or served upon Berneta Pomeroy the wife.
lt is clear that the petition gave the court no jurisdiction in the
premises. lt was the petition of the guardian, not that of the husband. Revised Statutes, c. 60, § 18, provides that "when the validity of a marriage is doubted, either party may file a libel as for a
divorce; and the court shall decree it annulled or affirmed according
to the proof." It is unnecessary to decide whether the petition of
one of the parties by a guardian would give the court jurisdiction,
for that question is not presented. The statute says that "either
party may file a libel as for a divorce." Here neither party to the
marriage filed libel or petition. The decree was made upon the libel
or petition of the guardian only. Upon this ground theref<?re it
appears that the court had 110 jurisdiction to annul the marriage,
and that the decree wa:,; void.
Furthermore, if the decree was made without notice to the wife,
the result would be the same. It is elemental knowledge that the
conrt has jurisdiction of parties to proceedings in court only after
appearance or notice_, such notice as is prescribed by law. Notice to
parties against whom process is brought lies at the very foundation of
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the administration of justice. vVithout notice to her, the court had
no jurisdiction to make a decree affecting the rights or changing the
status of the wife.
The want of jurisdiction is apparent upon the face of the record.
The decree of nullity was absolutely void. It is well settl~d that a
judgment thus void for want of jurisdiction may be attacked collaterally. In truth, it needs not to be attacked, for it cannot stand alone.
Penobscot R. R. Co. v. lVi!el.;s, 52 Maine, 456. It follows that the
settlement of the pauper was not affected by the attempted annulment of the marriage.
This conclusion is decisive of this case, nnless it appears from the
evidence, that the husband was in fact of unsound mind and incapable of contracting marriage, at the time of the marriage. If he was,
the marriage was absolutely void, ab initio. Ruch is the common law,
and such, .also, is the statute provision in this State, as to marriages
solemnized in this State. Unity v. Be(qrade, 76 Maine, 419. Bishop
on Marriage and Divorce, § 187; R. S., c. 59, § 2, c. 60, ~ 1. Such
a marriage may be impeached collaterally. .Judgment of nullity is
not required. Unity v. Belgrade, supra. Bishop on Marriage and
Divorce, § 187. The marriage in question was solemnized in Massachusetts, but in the absence of proof of any statutory provisions upon
the subject, it is to be presumed that the common law of Massachusetts is the same as in this State. Tle:can v. Wilson, 43 Maine, 186;
JlfcKenzie v. Wanlwell, 61 Maine, 136.
It was therefore open to proof in this case that the marriage was
void by reason of the husband's unsoundness of mind. \Vhen a
marriage is proved, it is presumed that the parties to it were capable
,of giving valid consent. Bishop on Marriage and Divorce, § 184.
The burden of showing incapacity was upon the party alleging it,
which in this case was the plaintiff. J-l01 <>y v. Ohrrst, 52 Maine,
304, 83 Am. Dec. 514.
The only thing in the case 011 which any claim can be based, that
the marriage was void by reason of the husband's mental incapacity
at the time it was solemnized, is the record of a decree of the Probate
Court in Somerset County, made prior to the marriage, in which it
was_ decreed that Pomeroy, afterwards the husband, was a person of
1
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unsound mind, and Mr. Doyen was appointed his guardian. This
decree is printed in the record, although it does not appear that it
was admitted in evidence. If this is not evidence, the case is barren
of evidence upon this point. As it appears in the record among the
printed exhibits, we give the plaintiff such benefit, if any, as may be
derived from its consi(leration. This decree was made upon the petition of the sehdrnen of the town of Starks. The statute, R. S., c.
G7, § 4, authori.ies the appointment of a guardian of a person insane
or of 1msound mind, upon the application of the selectmen of the
town where he resides. In some instances, not material to this discussion, this may be done without inquisition. Section 4, of c. G7,
provides that "in all cases where the municipal officers or overseers
of the poor are applicants, if they have given at least fourteen days
notice to snch person by serving him with a copy of their application,
the judge may ac1judicatc thereon without further inquisition, if Huch
person is present, or on such further notice, if any, as he thinks reaRonable." Section G provides that "in all other cases, the judge
shall issue his warrant to the municipal officers of the town where
such person resides requiring them to make inquisition into the allegations made in the application, and they shall, upon such evidence
as they are able to obtain, decide whether such allegations are true."
This court held in Ho.bnan v. Hohnan, 80 Maine, 139, that it waR
essential that the selectmen should give notice of the inquisition to
the person affected.
In the case now under consideration, no inquisition was made by
the selectmen, and none was ordered by the judge of probate. Nor
had the selectmen given fourteen days notice of their application to
Pomeroy. The judge of probate, as stated in the decree, determined
that notice was not necessary, "the said Lorenzo V. Pomeroy being
present in court with foll knowledge hereof and consenting hereto."
·we think this decree is void. It is void upon its face. The preliminary requirements of the statute were not complied with, without which the judge of probate had no authority to make any decree.
The requirements of such a statute, affecting most important personal
rights, must be strictly complied with. Coolidge v. Allen, 82 Maine,
23. The fact that Pomeroy was present in court does not obviate
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the difficulty. "\Vithout an inquisitiou, the judge of probate can act
only when the notice has been given, and in such case, when the person affected is in court. Even if the selectmen had given him the
fourteen days notice required, still the judge could not have made
the decree without inquisition, unless he was present. But they did
not give the notice. Both are essential, so far as this case ii.;
concerned.
It only remains to inquire whether Pomeroy's cousent war-; sufficient to give jurisdiction to the Probate Court. Clearly llot. Persons of sound mind and sui juris may generally waive statutory provisions in their favor. But how can a person of unsound mind be Haid
to have "full knowledge" and how can he give "consent"'! How can
a decree of mental unsoundness be based upon the knowledge arnl consent of the person who for that very reason is incapable of giving
cqnsent '? Or how can want of notice in such case he excm,ed by the
consent of one who lacked mental capacity to excuse it'? The mere
statement of the proposition affords a perfect answer. The two positions are absolutely incongruous. The decree of the Probate Court
therefore was void. Being void, it has no force or effect. 1t proves
nothing. It is not evidence.
Accordingly it must be held, upon the evidence as presented, that
the marriage of the pauper with Lorenzo V. Pomeroy was a valid
one. If so, her pauper settlement is that of her husband in the town
of Starks, and not in the defendant.
Inasmuch as it thus appears, that the defendant is entitled to judgment in any event upon all the evidence which iH competent, tht•
exeeptions also become immaterial, and need not be considered.
Jl[ot-ion a'11d <'.eceptio118 01'<'/'/'lll<'d.
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Admr., m Equity,

Guardian, and others.

Opinion December 22, 1902.

f,ife Estate.

Charge upon Estate.

Upon a bill in equity to obtain the construction of n will it appeared that
the testator by clause six of his will devised to his sister Harriet and her
husband, and to the survivor, his homestead farm, to have and to hold the
same to them and to the survivor of them for and during their natural
lives and the life of such 1-mrvivor, subject, however, to the obligation to
furnish a comfortable home and maintenance for his sh;ter Eliza during
her natural life.
He also gave to his sister Harriet and her husband $5000, in trust for the
payment of the taxes of the farm and for keeping the family tomb, and
the buildings in repair.
Upon the decease of said survivor, he devised said farm, and also the trust
fund of $5000, to be used for the purpose above Ret forth, to his nephew
William, for his life, and, upon his decease to other relatives on the same
terms and conditions. But he did not mention the support and maintenance of his sister Eliza, in the devise to his nephew or any of his RUCcessors, under the will.
The circumstances of the case show that his sister Eliza was a very old lady,
without any home of her own, and that the testator had provided a home
for her for some fourteen years before his death; that the homestead farm
was the home of his and his sister's childhood; that he had enlarged,
improved and adorned it, and made it an attractive summer home, and
that he had provided no other home for her.
Held; that the testator clearly intended his sister Eliza to have" a comfortable home and maintenance" on the homestead farm; and that the legacy
to her is a charge upon the property and follows the property into the
hands of every life tenant who accepts the devise of the homestead.

On report. Bill sustained. Decree according to opinion of the
court.
Bill in equity for the construction of the will of the late Mark P.
Emery, of Port]and.
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The case appears in the opinion.

Clarence W. Peabody, for plaintiff.
H. W. Swasey, S. L. Larmbee; H. H~ Gage, U. A. 8front and
L. Turner, for defendants.
SITTING:
SPEAR,

WISWELL,

C. J.,

STROU'r, SAVAGE, PowERs, PEABODY,

JJ.

SPEAR, J.
A bill in equity for the construction of the will of
the late Mark P. Emery of Portland, which comes before the law
court on bill, answers and agreed statement /of facts. Mr. Emery
died in 1898, aged 81 years, leaving no widow or children; his next
of kin being his sisters Eliza W. Steele, aged 78 years, and Harriet
:F. B. Dunnell, aged 73 years, and the descendants of two other
deceased sisters and of four deceased brothers.
Mr. Emery left an estate of about $100,000, all of which was disposed of under his will by eight distinct clauses. But clause six is
the only one which the court is called upon to construe, although
some of the other clauses may be alluded to as having a bearing upon
the construction of this clause. This clause is divided into several
items, and, so far as it is necessary to refer to it, reads as follows:
"l give, devise and bequeath to my sister Harriet F. B. Dunnell
and her husband Joseph Dunnell and to the survivor my homestead
farm situated in Buxton, Maine, with all the buildings, household
furnishings, stock, tools, carriages and appurtenances belonging thereto including the articles of personal property mentioned in the first
clause in my will, meaning by the term homestead farm to incl~dc
the several parcels of land connected with the same at the time of my
decease, whether purchased subsequent to this or not, but not including other outlying farms owned by me in said Buxton, to have ancl
to hold the same to them and to the survivor of them for and during
their natural lives and the life of such survivor, subject, however, to
the obligation to furnish a comfortable home and maintenance for my
sister Eliza W. Steele during her natural life.
'' I also give and bequeath to said Harriet F. B. Dunnell and Joseph
Dunnell and to the survivor of them, the sum of $5000, in trust, to
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be by them and the smvivor of them held and the interest thereof to
be used in paying the taxes of said homestead farm and keeping the
same in order and keeping in order the family tomh and also all the
lmildings on said farm in repair.
"And upon the decease of said survivor I give, devise and be<1ueath
i-;aid homestead farm and appurtenances, together with the ·personal
property abm·e mentioned, to my nephew \Villiam F. Emery to have
arnl to hold the same fi_H' and during his natural Iifo.
"Aud upon the decease of Raid fint named tn1stce 1 give arnl
bequeath to said \Villiam F. Emery the above named sum of $5000,
and any increase thereof in trust to be held by him for the purpose
above set forth.''
Upon the decease of \Villiam ]?. Emery the testator gives the
property devised in the same language to Horatio Emery for life and
names him as trustee. Upon his decease he gives it in the same
language and upon the same terms to Thomas K. Emery and upon
the deeease of 'rhomm, K. Emery lie gives the remainder to the eldest son then living of \\Tilliarn F. Emery and names him as truRtee,
and further provides against the incident of forfeiture.
The question submitte<l for the opinion of the court is the collstruction of this clause, with respe<'t to tlw provisim1 tiw the home
an<l maintenance of Eliza \V. Steele.
Does it make them a charge upon the property'!
It is a well settled rnle that the court will seek "to discover aml
give effect to the intention of the testator as disdose<l in the light of
any avowe<l or manifest ol~jeet of the testator." Po,(Jf' v. Jfm·sto·11,
H4 Maine, :1-:Li; Jiu(•(' v. 1llm:c, !l;i l\Iainc, 28:\, 2S5.
"Each ca:--c must he de<"i<le<l 011 its own faets: looking at tlw
language of the i11:;trn111e11t and the SlllTOlllHling eirc11msta11ee:--."
J>ru·ker v. />(( rktr, 1~G l\Iass. 4:18.
\Vas it the intention of the testator that his sister Eliza should
have "a comfortable home and maintenance" from and upon the
homestead farm'! \Ve think it was.
That portion of the statement of facts bearing upon this questioll
is as follows:
Eliza \V. Steele was horn .July 27, 1820.

Me.]
She first married ·w ashington Kimball and had a son, born September 11, 1837, Thomas Kimball, now living, an<l whose name was
changed to Thomas Kimball Emery.
After the death of her first husband, she married, October 9, 1851,
,Joseph G. Steele, who died May 22, 1884, without issue.
Eliza W. Steele was a sister of Mark P. Emery.
February 11, 1817, and died April G, 1898.

He was bom

Harriet F. B. Dunnell, born March 17, 1825, died September ~,
1901.
,Joseph Dunnell, husband of said Harriet, died .January 21, 1899.
Soon after the death of Joseph G. Steele, Mr. Mark P. Emery
asi,mmed the support of Eliza W. Steele and thereafterwards, as long
as he lived, provided fi.H' her support and comfort, furnishing her
with clothing and pin money and paying for medical attendance and
care. Most of the time he caused her to be cared for in the family
of Thomas K. Emery, although after the death of Mr. Mark P.
Emery's wife, Mrs. Steele spent some of her time at his home on
Free Street in Portland.
On April 6, 1898, the date of the death of Mark P. Emery, his
sister, the said Harriet F. B. Dunnell, aged 76 years, lived at Cumberland Mills,
estbrook, Maine, with her family, consisting of her
lrnsbaml Joseph Dunnell, aged 81 years (who subsequently died January 2, 1899,) of her invalid son G·eorge Dunnell, aged about fiO
years, her grandchildren, Henry F. vVarren aged 14 years and
Mildred arren aged 15 years, and t] 1at neither said Harriet nor her
husband lia<l any property except a small amount of household furniture; that the entire family ,vas dependent upon the earnings of
her husband, which, on account of his age and physical condition
were <1uite small, and that all these facts were well known to sai<l
]\lark P. Emery, who owned the house where she resided and allowed
her to occupy it rent free, and had besides yearly contributed to her
support for a long time prior to his decease.
Clause six of the will deals exclusively with reference to the
homestead farm.
Viewed in the light of the above agreed fi.wts and the surround-
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ing circumstances, it seems to us that the "manifest ol~ject of the
testator" is clear.
He was an old man. He had achieved success in life. He had
retained or gained possession and ownership of the old homestead
farm. He had enlarged, improved and adorned it, and made it an
attractive summer home. He was interested in the welfare of the
community as his bequests to the church show.
Upon this farm he and his sisters were born, and here they spent
their early days together. In the evening of life, when childhood
days were again upon him, his thoughts naturally turned to the old
home, the scenes of his childhood, as a haven of rest and peace to
himself, and, as he well knew, of like comfort and solace to his aged
sister, to whom would come, from out the past, the same happy and
hallowed associations that made the place a cherished spot to him.
His mind turned to his old homestead. The very first clause <?f
his will provided that all his "household goods, furniture, pictures
and personal property of every kinfl," shonld at his decease, be transferred to the homestead farm."
In clause four, he devised to the church a small piece of land and
"eleven horse-sheds" before erected by him, '' in trust to be used by
my sisters, Mrs. ,Joseph Dunnell and Mrs. Eliza \V. Steele, and my
other relations named in my will as entitled to the occupancy in succession of my homestead farm."
At the decease of the testator we find this home, beautified and
adorned by the treasures of his own household, capacious and ready
for occupancy, and just outside the <loors, his dependent sister, destitute and helpless, who had not where to lay her head.
Under these <·onditions he gave this farm to his other :--ister for
life, with the proviso for Eliza, and then, in successioll, to several
relations, as stated in the items of the wiJl above cited.
Can it be that he intended, or could intend, that this old lady
should either be dependent upon Mrs. Dunnell's private property
for a home or be sent about and boarded out, as any of the successive
life tenants might will'!
It was not money that this old lady needed. And we cannot
think that Mr. Emery, who had, for fourteen yean,, kindly and
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cheerfully cared for his sister, intended she should have s;uch a home
as the plaintiff in his bill suggests. Would it be a "comfortable
home"?
We think not. The words "comfortable home," we believe, meant
something more to Mark P. Emery than a shifting abode, with
strange faces and strange surroundings.
The very circumstances of this case emphatically declare that Mr.
Emery should have provided a home for this old lady, on the ancestral estate, amid the scenes of his and her childhood.
And we think he did do it.
The first item of clause six is the only one which alludes to the
support of Mrs. Steele, but this item, we think, in clear terms, defines
her rights.
All of this item between the word "farm" in the third line and
the word "subject" in the thirteenth line, are clauses and phrases
qualifying the nature, extent and terms of the devise, but without
any reference whatever to the meauing or construction of the preceding or following clauses. If we omit these intervening clauses the
item will then read: I give, devise and bequeath to my sister
Harriet F. B. Dunnell, and to the survivor of them, my homestead
farm, subject, however, to the obligation to furnish a comfortable
home and maintenance for my sister, Eliza W. Steele, during her natural life. What was 8tt4jecf r Harriet F. B. Dunnell or the farm'!
By the natural, grammatical and ordinary construction of the sentence, "subject," modifies the word "farm".
The meaning of the sentence is also in exact accord with the construction. It is without ambiguity or doubt. 1t makes the farm
"subject" (liable) to furnish a comfortable home for his sister.
The language clearly and explicitly makes the homestead, itself~
subject, not to the support, which might leave the place of support
open to explanation, but to the obligation to furnish a home as well
as support.
The sentence uses apt and stroug language to secure just what,
from all the circumstances in the case, one would expect the testator
to do. On the other hand, if the contentio1:- of the plaintiff was
true, and Mrs. Dunnell had not accepted the devise, this aged eister,
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who had been for years, and was at the time the will was made, a
source of care and solicitude to the testator, would have derived no
benefit whatever from the provisions of clause six, would have beeu
left without any home, and this farm would have passed into the
hands of the successive life tenants entirely uninenmbered. But
Mrs. Dunnell did accept, and the plaintiff's contention now is, that
the obligation to furnish a home and support was a personal one,
exempting the homestead farm at her decease, and attaching to her
own private estate, if she left any.
It would require very strong language in a will, made under the
ciromnstances surrmmding this one, to warrant a construction so
apparently contrary to the manifest purpose and intention of the
testator.
Again, clause four unequivocally sustains the above construction.
It gives i11 trust the horse-sheds at the ehurch "to be used by my
sisterr-:, and my other relations rnune<l in my will as entitled to the
occupancy in succession of my homestead farm."
The testator mentions hoth sisters by name, as entitled to the
occupancy of the farm. But if the contention of the plaintiff is true
Eliza might never have occupied it, as her oce11pancy wonld hav(:~
depended upon the will of the lifo tenants.
This clause clearly shows that he intended for her to occupy the
farm, not as a matter of charity, but as a matter of right.
The legacy to Mrs. Steele, being a charge upon the property,
follows the property into the hands of every life tenant who acceph;
the devise of the homestead.
We have no hesitancy in saying that Eliza W. Steele is entitled to
'' a comfortable home and maintenance'' on the homestead farm of
the testator as long as she lives, and that \Villiam F. Emery, having
accepted the property, is bound to furnish it, while he retains possession of the farm.
\Ve do not feel called upon to interpret the meaning of the phrai,e
"comfortable home and maintenance." Mrs. Steele has made no
complaint. The words are so self-explanatory, and the duty imposed
by them so plain, that, upon all probability no question will ever
arise upon this branch of the case.

l\fo.J
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vVilliam F. ·:Emery, the plaintiff~ who, we presume, was acquainted
with all the circumstances and surroundings of this case, is undoubtedly better able, from his own personal knowledge, than the court
can be from cold testimony, to know what kind of a home and maintenance his uncle intended for his sister to have.
Nor have we sufficient data upon which to base a conclusion with
respect to the support furnished Mrs. Steele, in the interim~ between
the death of the testator and the acceptance of the devise by Mrs.
Dmrnell.

Penobscot. Opinion December 22, 1902.
, 1.~.~11111.11.~it.

?{e1l' 1'riuf.

Receipt.

R1·ide11ce.

l'rmil 'l'e.~timuoy.

The finding of a jury 011 an issue purely of fact which has heen fairly presented, and dearly f>Xplaine,l to them by the presiding jm;tic<> in hi:-;
charge, will not be set asidP.
It is no violation of the ruh:• excluding parol testimony to var~·, modify ur
contradict a writing to admit evidencP to sli.ow that a recPipt was given
without consideration and is a duplicate of a former receipt .

.Motion and exceptions by defendant.

Overruled .

.Assumpsit on the account annexed for various items of hardware
u::,ed bv defendant in the construction of two buildings; for plumber's w~rk in one of saicl buildings tlone un~ler contract; aud on an
order for $86.05 payable to plaintiff~ drawn by one J\. 1-4. ,Ving
upon, and accepted by the defendant.
The case is stated in the opinion.
J. JI. 8anuon1, for plaintiff.
JV. 8. Tr_>w11.-;eml, for defendant.
Courn;el contended that a receipt is evidence of the most satisfaet01·y kind, and to (lo away with its force the teHtimony should be clear
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and convincing. Harris v. Hay, 111 Pa. St. 562; Gleason v. Sawyer, 22 N. H. 85; Gibbon v. Potter, 30 N. J. Eq. 204; Danziger
v. Hoyt, 120 N. Y. 190.
On the question of burden of proof counsel cited: Guyette v.
Bolton, 46 Vt. 228; Moore v. Korty, 11 Ind. 341; Borden v. Hope,
21 La. An. 581; Neal v. Handley, 116 Ill. 418, 56 Am. Rep. 784.
Counsel also cited: Green!. on Ev. Vol. 1, § 279; Goss v.
Ellitwn, 136 Mass. 503; Fay v. Gray, 124 Mass. 500; Langdon v.
Langdon, 4 Gray, 186; Leddy v. Barney, 139 Mass. 394; Stone v.
Vance, 6 Ohio, 246; C:a1'])c1·te1· v . .Jamison, 75 Mo. 285; Stapleton
v. King, 33 Iowa, 28, 11 Am. Rep. 109; Hen1·.11 v. Henry, 11 Ind.
236, 71 Am. Dec. 354; .1licKernan v. 1llayhew, 21 Ind. 291; Krutz
v. Chiig, 53 Ind. 561; .Alcom v . .1.lforgan, 77 Ind. 184; Jforr,is v.
8t. Paul &- Chicago Rrdlroacl Oo., 21 Minn. 91 ; Greenl. on Ev.
Vol. I,§ 305; Taylor on Ev. Vol. 2, § 1037.
8I'l.'TING:

WrnwELL,

PEABODY, SPEAR,

C. J.,

El\lEHY,

WHITEHOUSE,

•

Pow1m8,

.J.J.

SPEAR, ~T.
T'his is an action of a8sumpsit to recover a balance
due on account and comes up on motion and exceptions.

The whole controversy of, fact is over the two following exhibits.
Deft. 8. (Wing Order)
"Newport, Maine, Oct. 18, 1900.
C. W. French, Jr., please to pay to the order of B. C. Truworthy
the sum of $36.05 thirty-six .05 dollars, the amount due him for
stock issued on the Chas. Emerson job printing.
S. A. Wing."
"Paid in to
$50 recd.
B. C. Truworthy."
Deft. Exhibit 9.
"Oct. 29, 1900.
Received of C. W. French, Jr., fifty dollars on acct.
B. C. Truworthy."

Me.]

TRUWORTHY I'. FRENCH.

145

The defendant claims that when he paid the order of $36.05, he
added enough to it to make $50, and that the entry upon the order
"$50 recd." is correct and in accordance with the fact. He further
claims that defendant's exhibit 9, a receipt for $50, dated Oct. 29,
1900, is also in accordance with the fact, and that he, on that day
actually paid $GO. The plaintiff, ou the other hand, claims that the
the receipt for $50, dated Oct. 29, 1900, was for the same $50
entered upon the order, defendant's exhibit 8, a11d that he received
only $50 upon both receipts. This iHsue was carefully presented to
the jury and carefully al)(l ('learly explained to them by the p·residing justice in his charge, and the jury found for the plaintiff. The
question at isHue was purely a matter of fact for the jury. ,vhile
honest and intelligent men might differ as to the result, we do not
think the evidence shows that the verdict was 80 clearly wrong as to
warrant the court iu setting it aside. It is admitted by both partie8
that when the defendant paid the order of $36.05 he paid $13.95 additional, which made the whole payment, at that time, the sum of $f50.
The plaintiff offered testimony, whi('h was admitted, to show that
the entry upon the order '' $50 recd.," and the receipt of Oct. 2\J,
1900, for $50 covered one and the same payment.
The defendant seasonably o~jeeted to the offer of this testimony
and excepted to its admission.
The testimouy was clearly admissible. It in no way varied, modified or contradicted the order, or the receipt therc01J. It wa8 nut
offered to explain the order or receipt. ] t could not be. The eaHe
would not admit it. There was no controversy over the payment of
$50 on the order, or the correctness of the entry "$50 recd."
The only controversy, therefore, that the case would admit ,va~,
whether the defendant actually paid the plaintiff $50 on the receipt
of Oct. 29, the payment of the other $50 on the order being
admitted; or whether that receipt was a duplicate of the first one,
and given without any consideration.
The evidence admitted simply tended to prove or disprove this
propositiou. Such evidence would be admitted to prove that even
a deed, under seal and acknowledging the receipt of a consideration,
was actually delivered without any consideration having been paid;
VOL. XCVII
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a fortiori, would it be admitted to show that a receipt was given
without consideration.
The testimony offered did not vary or modify the terms of the
1ast receipt. It simply tended to show that it was a duplicate and
giv~n without consideration.
Jlfot,ion <ln<l e.1:ceptions ove'l"J'tded.

Penobscot.
Altoniey.

Client.

Opinion December 22, 1902.
Disclosure Commi.~.~ioner.

Stat. 1887, c. 1J7.

Tliere is no legal prineiple by which one person can deprive another of hi:-,
property and convey a good title thereto without the owner's consent, or
:-,ome act equivalent thereto, or by the rig-ht of eminent domain.
In an action of trover to recove'r the value of a watch, the title to which was
claimed by both the plaintiff and the defendant, it appeared that the
plaintiff was a disclosure commissioner, before whom a debtor disclosed a
watch, which was appraised at five dollars by the commissioner and
ar.;sigued in writing to the creditors, the petitioners, and delivered to their
attorney.
The commissioner's fees were $5.1\), for the payment of which the petitioners
had made no de1Josit with their attorney. The attorney, on request of
the connnir-;sioner for his fees, sold to him the watch in payment
thereof. One of the petitioners subsequently obtained possession of the
watch and refused, on demand, to deliver it to the plaintiff. Held; that
the watch, by the assignment and delivery to the attorney, became the
absolute property of tlw petitioners, and that the attorney had no right,
hy drtue of his agency ar.; attorney, to f-!ell the watch to the plaintiff in
payment of his feer.;.

Exceptions by defendant. Sustained.
Trover for a watch.
The case appears in the opinion.
1rrt W. Davis, for plaintiff.
W. R. Pcittan,qall and]), B. Yowny, for defendant,
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SPEAR, J.
This was an action of trover brought to recover the
value of a watch, the title of which was claimed by both plaintiff apd
defendant. This defendant and his copartner, Luther Ferrin, were
on July 14, 1900, judgment creditors of one Harnden; Harnden
was cited to disclose before the plaintiff, a disclosure commissioner,
and disclosed, together with other property; the watch in question,
which was appraised at five dollars, and set off to the creditors. The
debtor then executed a bill of Rale of the property disclosed, conveying the title in the Flame to the creditors, and delivered the property,
including the watch, to the creditor's attorney. K either of the creditors was present; but they were represented by D. B. Young, au
attorney at law.
After the disclosure was concluded the commissioner requested of
the attorney the payment of his fees, which amounted to five dollars
and nineteen cents. The attorney rep] ied that no deposit had been
made with him by the creditors for the payment of the fees; whereupon, in their absence and without their eonsent, he sold and delivered the watch to the commissioner in payment thereof. The only
question here involved is the title to the watch.
Ferrin later gained possession of the watch and refused, on demand,
to re-deliver it to the plaintiff, and he brought this action to recover
its value.
The court ruled that, upon the above statement of facts, the plaintiff received a good title to the watch, through the sale and delivery
by the creditor's attorney, and was entitled to recover its value, to
which the defendant excepted.
e think the exception should be
sustained.
The watch, by the bill of sale of the debtor and delivery to the
credit01:s, through their attorney, had become the vested property of
the creditors. Their title to it was as perfect, when it was delivered
into the hands of their attorney, under the circumstances in this case,
as it would have been, if one of the creditors had taken the watch
from his own pocket and delivered it t,o the attorney as a loan or for
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safo keeping. Could they be deprived of it against their will and
without due process of law?

It is a fundamental principle th~t uo person shall be deprive<l.
of his life, liberty, property, or privileges, but by a judgment of his
peers or hy the law of the land.
This clause, or one of similar import, has come down to us from
Magna Charta, and is found in the Federal Constitution and that of
every state in the Union. By our own <lecisions, life, liberty and
property are classed in the same eategory. "lt will be Hoticed that
the same protection is afforded to property as to life or liberty."
lhmn v. 1forlci_r;li, G:2 Maine, :rn.
This being- true, we know of no legal principle by which 011e person <·an <leprivc another of his property and convey a good title
thereto, witl1out the owner's cousent, or some act equivalent thereto,
or by the exereise of the right of eminent domain.
The plaintiff:~ in his brief, doe::; nut claim that there is any statute
or decision, directly authorizing the creditor's attorney to sell the
watch to him without their consent, hut that such authority may be
impliL:.cl from the language of section U of the public laws of 1887,
<·. 1:>7, and amendments thereto:" \Vhen from stwh disclosure, it appears that the debtor possesse::;,
or has under his eontrol, any bank bills, notes, accounts, bonds or
other contracts of property, not exempted by statute from attachment, which cannot be come at to be attached, and the petitioner and
debtor cannot agree to apply the same towards the debt, the magistrate hearing the disclosure shall appraise and set off enough of
:'-uch property to satisfy the debt, costs and charges; and the petitioner
or his attorney, if present, may select the property to be ~ppraised."
The plaintiff claims that the phrase "to satisfy the debt, costs and
eharges," includes the costs and charges of the disclosure proceedings,
and that there is, in this phrase, implied authority on the part of the
· attorney to sell to the commissioner sufficient of the property to pay
hif- "costs and charges".
Undoubtedly the debtor':,,; property, if sufficient is disclosed, must
pay all the legitimate costs and charges of disclosure, but such costs
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and charges do not belong to the commissioner nor the petitioner's
attorney. They belong to the petitioner, himself, as much as any
part of the debt, and consequently any property disclosed, representing such costs and charges, would be the property of the petitioner.
There is, therefore no authority implied from the statute authorizing the sale of the watch by the attorney, to pay the costs arnl
charges, over which, neither the commissioner nor the attorney ha<l
any control, express or implied.
There is, however, express provision by statute for the payment of
the disclosure fees and the disposal of the "costs and charges". Seetion 23, of c. 137, supra, which provides for the fees in disclosure
proceedings, declares that "the above fee shall be paid by the petitioner, and in case the oath named in section 8 is administered, shall
be added to the costs on the judgment and execution and taxed in
detail thereon by the magistrate. In case said oath is not administered to the debtor, the petitioner shall recover his cost and said fr\es,
as in actions before a trial justice, and the magistrate shall issm) a
separate execution therefor." In either ease the costs and <·hargps
become the absolute property of the creditor.
Hence there seems to be no authority whatever, by statute or the
common law, either express or implied, whereby the attorney could
sell, and the commissioner receive, a good title to the watch.
Nor can we assent to the plaintiff's proposition that the petitioner's attorney, by virtue of his agenc.v as attorney, had any authority to sell the watch in question without the owner's consent. \Ve
can find no case conferring such authority.
On the other hand, we find such authority expre:--:--ly denied.
"Orclinarily, there is no implie(l power yeste<l in an attorney to bind
his client. by contract, and a general retainer does not authorize an
attorney to bid and purchase for his client, or to enter into an agreement regarding his client's property. 4 Cyc. of Law and Procedure,
943 B. "Without express instructions an attorney is not authorized
to dispose of his client's money in any other way than by turning it
over to the client. The attorney has no greater power to deal with
the property of his client other than money, and it has been held that
he cannot sell or a8sign the claim of his client. It has also been held
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that he cannot sell or assign a note put into his hands for collection.''
4 Cyc. of Law and Procedure, 944, 2 C., and cases cited.
It is well settled that an attorney has a lien upon a judgment for
his costs and disbursements, taxed and included in the execution,
which he can pursue to property disclosed or to real estate sold upon
levy.
But the principle upon which he can thus proceed is based upon
the ground that he is the equitable owner of the judgment to the
extent of his costs and disbursements.
The attorney's lien resembles an assignment of a chose in action.
He therefore would have a right to the property disclosed, as the
owner of the judgment, to the extent of the lien. Newbert v.
Oimningham, 50 Maine, 231, 79 Am. Dec. 612.
But in the case at bar no facts appear to show that the attorney
who acted at the disclosure was even the attorney who procured the
judgment. If it should be so assumed, there is no suggestion that
he was not paid for his costs and disbursements.
We cannot, therefore, take into consideration at all the attorney's
right or authority over the property disclosed, as a lien claimant for
his costs and disbursements, in obtaining the judgment and execution,
upon which the disclosure was proceeding. "\Ve find no precedent
which sustains the contention of the plaintiff in this case.
E:.rceptions sustained.
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Mayor of the City of Bangor, Petitioner,

MAINE CENTRAL RAILROAD COMPANY.

•

Penobscot .

Opinion December 23, 1902.

Railroad Crossing. H,i gh11·ay. Street. Prescriptio-n. Kavi gable River.~. Ru i !road Commissioners. R. S., c. 18, § 29; c. 51, ~?. 31, 33; Stat. 1888, c. Hi'l,
§ 1; Spec. Lmrs, 1868, c. 459; Mass. R. 1':>'., c. 111, § 148.
A prescriptive right to cross a railroad track by virtue of an ad verse public
use cannot be acquired under the existing laws of this state.
The purpose of all the legislation in this state since 1883, relating to the regulation of railroad crossin_gs, ha8 been to place the entire subject urnler the
jurisdiction and control of the railroad commissioners.
On the hearing of a petition under R. S., c. 51, § :-n, asking for the estabfo,hing of a safe and convenient railroad crossing, evidence concerning a
question not presented by the petition h, irrelevant and inadmissible.
It is a familiar principle of law that a public way cannot be laid out across
a navigable river without the consent of the legislature, for the reason that
it woulq. destroy an exir,;ting highway, the river ib;elf, in whi('h all ('itizenr,;
have an interest.
It is well settled in this state that in case of the acceptance of a dedicated
way only nominal damages are allowable to abutting ownerr,;.
The act of a city in laying out an extension of a street under legh,lative
authority therefor, cannot be deemed the acceptance of a way previom!ly
<ledicated, where the alleged way by dedication is not identical with that
actually laid out and where substantial damages are awarded to the ownt>rH
of the abutting land and other cin·1m1r-ta1H•e:-; :-how a ne"· arnl original
:-treet was to be establir-hed.

On report. Petition denied.
Petition under R. S., c. :il, § :31, asking that the Maine Central
Railroad Company be ordered to make a safe and convenient crossing
for public travel over its tracks at the foot of Exchange Street in the
City of Bangor. Upon the filing of the petition an order was made
directing the respondent railroad company to appear and show cause
against the petition. On the hearing in this court below after the
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evidence was taken out, the case was reported for determination on
so much of the evidence as is legally admissible.
The case appears in the opinion.

'l: D. Bailey, City Solicitor, for petitioner.
It is the duty of railroad companies to maintain crossings within
the location of public ways. Pm-tlaml & R,wh('.~f,!•J· Railroad ('o. \'.
Deering, 78 Maine, Gl, 57 Am. Rep. 784.
Counsel argue(l, in the first place, that, leaving out the. special act
of the Legislature altogether, the Railroad Company are bound to
keep this crossing in repair and well guarded. This street was
dedicated in 1801 to Penobscot River. It seems that from the
report of this case that the dedicated streets on the plan were
accepted by the town soon after the dedication. Here was a dedicated way which we show by our evidence was used as a landing
place or slip as early as 1847, and probably was used as early as the
dedication. Here was a highway by dedication and immemorial use,
and the Railroad Company were m; much bound to keep the railroad
crossing sate and convenient for public travel as if there had been a
location by the County Commissioners or the municipal officers.
Webb v. Portland & J{ennebee Railroad (}o., 57 Maine, 117; I<rlley
v. Southe1·n Jl.finnesota Railroad Co., 28 Minn. 98.,
The public had always used the "City slip," as Mr. Small calls it,
and they had a right to use it. So as a matter of law, the railroad
company were hound to keep the crossing in repair and safe and
convenient, whether the city laid out and established a street or not.
There is very grave doubt whether the proviso in this special act
is constitutional. At the time the act was passed by the legislature
there had existed for over twenty years a high way by dedication,
accepted by the town and used by the public, to the Penobscot River
at all stages of the tide. The abutting owners of land on this highway had a right, as inviolable as it is indisputable, to the common and
unobstructed use of the contiguous highway so far as, it was necessary for affording them certain incidental easements and servitudes,
and a convenient outlet to other streets; and this right neither the
legislature nor the municipality can deprive them of without consent
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or a just compensation in money. Gargan v. Loui8ville, etc., .Railwa;lj
Co., 89 Ky. 212, 6 L. R. A. 340, or 12 S. W. Rep. 259; Fulton v.
8hor·t Route Ra·ilway Tran8fer· Co., 85 Ky. 640, 7 Am. St. Rep. 619.
An abutting owner's easement in the street in front of its full
width for purposes of access and light and air is property which cannot be taken from l)im for public use without compensation. Rei11-ing v. New Ym·lc L. & H~ R. Co., 128 N. Y. 157, 14 L. R. A. 133;
Kane v. New Yorlc Elev. B. Oo., 125 N. Y. 164, 11 L. R. A. 640;
Galway v. JJfetropolitan Elev. Ra·ilroad Co., 128 N. Y. 132, 13 L.
R. A. 788; Lammi v. Chicago St. P. JJL & 0. B. Railroacl Co., 45
Minn. 71, 10 L. H. A. 268; Adam8 v. Chicago B. & JJJ. Rajlroa<l
Go., 39 Minn. 86, 1 L. R. A. 493; Providence Stearn Engine Co. v.
Prm,ide11,·e & 8toni·11gton 8temn8hip Co., 12 R. I. 348, 34 Am. Rep.
652.
In this case is a special act of the legislature, which says in effect that
there shall be no public way over a railroad without their consent
when there had been one before the location of the railroad for over
half a century. The first use of a street is for the ordinary travel
over it; the right of a railroad company to operate its trains across it
is subordinate to the use of the general public. Ho1u~ton & T. C.
Rwilway Co. v. Car8on, 66 Tex. 345, or 1 S.
Rep. 107; Dubach
v. Hannibal & St. J. Railroacl Co., 89 Mo. 483, 1 S. W. Rep. 86;
Hopkins v. Baltimm·e, etc., Railroad Co., 6 Mackey, (D. C.) 311.
The interpretation put upon the statute by the defendant company
makes it take away the rights of the abutting owners below the railroad track and all the other owners on the street.
A~ain, if the foregoing contentions eannot stand, the city contemlH
that the condition in the special ad of the legi8'ature is one which
the railroad company cannot take advantage of, for in the face of this
<~ornlition precedent the city went ahead and laid out and cHtablished
a way over the tracks of the European and North American Raihvay
Company, they making no objection as shown by the report of the
city engineers, and in 1872 the railroad company recognized the laying out of the street by their petition to the city to fill in and wharf
up a part of the street so laid out.
If~ us matter of law, this was not a waiving altogether of the con-
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dition, it, at least, converted the condition precedent into a condition
subsequent. Thompson v. Bright, I Cush. 420; Hoope1· v. Ounimings, 45 Maine, 359; Willard v. Henry, 2 N. H. 120.

It is well established law that a person or corporatiou can waive a
condition or a statute provision in their favor or even a constitutional
right. Sheridan v. Salem, 148 Mass. 196; Shm·on n·on Co. v. Erie,
41 Pa. St. 3f>l; Lud1mr v. Neu• 1<.n-1.- & Harltrn R. R. Co., 12 Barb.
445.
That the public or a private individual can gaiu a prescriptive
right to cross a railroad track is well settled. Fitchbm·g Railroad
Co. v. Page, 131 Mass. 391; Weld v. Brooks, 152 Mass. 297;
Johanson v. Boston & ]}faine Railroad, 153 Mass. 57; Spro1D v.
Boston & Albany Rwilroacl, 163 Mass. 330; Bagley v. New Ym·l.'.,
New Haven & Hartfonl Raifroad Co., 165 Mass. IGO; Easlfy v.
Missoiiri Pacific Railroad Co., 113 Mo. 236.
Though the use of a road was begun by permission, if the use
continues under a claim of right for a term of years equal to the
period of the statute of limitations, a prescriptive right to the road is
acquired. 1JfcA1/i.'{te1· v. PickHp, (Iowa,) 50 N. W. Rep. 556.
The heirs of Samuel Veazie and their grantees are estopped to
deny the validity of the laying out of the street. _Fernald v. Palmer,
83 Maine, 244; 8luTrnan v. MnKecn, :38 N. Y. 266; lfnnt v. Ccml,
94 Maine, 386, 389.
Official acts, done in pursuan<'e of authority and duty, are pr('sumed to be legal. After a lapse of thirty years sn<'h acts may he
conclusively presmnccl to be l('gal. T1'('(tf v. Orono, 26 Maine, 217;
Prentiss v. l>m·is, ~t1 Maine, :1(14, 308; Bm•isrff v. J>rwter, 4 ( ~m,h.

-187.
Counsel also cited: Stat. 1874, c. 214; Bmston & Alb((ny Bai1rnad Co. v. Bo8fon, 140 Mass. 87; n1('(d{y v. Dwelly, 46 Maine, 377;
Wing v. 1---lussey, 71 Maine, 185; 8a1ern Tn1·npike & Chel8ca Bridge
Corporation v. Solornon Haye8, 5 Cush. 458; Mass. R. S., 1902, c.
l 11, §§ 130, 148; Fi.'{he,1· v. Neu, Y'od: & Neu· England Railroad
Co., 135 Mass. 107.
C. E lVood01·d, for respondent.
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WHITEHOUSE, J. The question presented for the determination
of the court in this case arises from a written application made by
the mayor, as one of the municipal officers of Bangor, to one of the
justices of this court, asking that the defendant railroad company be
compelled to make and maintain a safe and convenient grade crossing
at the foot of Exchange Street in the City of Bangor. The petition
is based on the provisions of§ 31 of c. 51 of the Revised Statutes, and
comes to the law court on a report of the evidence.
Section one of chap. 459, of the Private and Special Acts of 1868,
is as follows:
"The City of Bangor is hereby authorized and empowered to lay
out, establish, make and maintain a street or public way from the
present southerly terminus of Exchange Street in said city to low
water mark in Penobscot River not exceeding sixty-eight feet in
width; provided, said street shall not be laid out over and across the
track of the European and North American Railway Company without the consent of said company."
Section second of the act provides that the damages sustained by
any person by reason of the laying out of this street shall be estimated and the benefits apportioned and assessed in conformity with
the city charter and chap. 18 of the Revised Statutes.
The written application in this case represents that in accordance
with an order of the city council of Bangor passed May 4, 18G8, the
board of street engineers of the city, on the fifth day of October,
1868, laid out an extension of Exchange Street from its easterly
terminus, sixty feet southerly from vVashington Street, across the
location of the European and North American Ifailway Company,
68 feet in width for a distance of 228 feet and 4 inches, and 50 feet
in width for a further distance of 193 feet and 11 inches, to low
water mark. It is further represented that on the tenth day of
October, of the same year, the street engineers made a report to the
city council of their proceedings in laying out this extension, and
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that on the 19th day of October, their report was duly accepted by
the council and the street thereby established.
It is also alleged that this extension of Exchange Street crossed at
grade the railroad then operated by the European and North Amerimn Railway, and now controlled and operated by the defendant company, and that the defendant is now bound by law to maintain a safo
and convenient crossing for public travel over its tracks at Excha11gc
Htreet.
Although it is thus explicity represented in this petition that the
southerly terminus of Exchange Street prior to October, 1868, was
sixty feet southerly from ,v-ashington Street, and that the alleged
extension of Exchange Street across the railroad track was laid out in
October, 1868, the petitioner introduced in evidence a copy of a plan
said to have been made by Charles Bulfinch in 1801, for the owners
of the land on which a dedicated street then known as Poplar Street,
bnt afterwards changed to Exchange Street, was represented as
extending to Penobscot River at low water mark; and he now contends in argument that the street in question is shown by undisputed
evidence in the case to have been accepted by the town soon after its
dedication and used as a landing place or slip as early as 1847.
Thereupon he further <·ontends that the legislative act of 1868,
authorizing the extension above described, did not abridge any right
which the public had acquired in this street by "use and dedication"
and that the defendant company would have been bound to maintain
a safe and convenient crossing at the point in question if the extension
had not been formally laid out by virtue of the act of 1868. But
the case is "reported to the law court for determination upon so much
of the evidence as is legally a<lmissible." The petition before the
court <lefinitely states the time when the way alleged to have been
obstrncted by the <lefondant company was laid out and established.
1t contains no intimation of the existence of any other way at the
point in q nestion except that laid out in 18G8, and no allusion whatever to any rights claimed to have been acquired by dedication or
prescription or any other means, except the action of the city council
in laying out the extensio11 in 1868, therein described by metes and
bonn<ls. It is on account of the failure of the defendant company to
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make a safe and convenient crossing over the way thus alleged to
have been established in 1868, that this petition was presented to a
justice of this court. It gave the defendant company no information
that evidence would be offered to prove the existence of any other
street, or the establishment of this street at other time or in any other
manner, than that specifically described. It is unnecessary to inquire
whether or not the evidence upon which the plaintiff now relies is
undisputed. The petition gave no notice that an issue would be
raised respecting the existence of a way by dedication or prescription,
and the evidence concerning a question not presented by the petition
is irrelevant and inadmissible. vVhether a general averment in such
a petition of the legal existence of a public way would be sufficient to
give the court jurisdiction, it is lmnece~~ary to determine. In this
case the language of the petition effectually gave notice to the defendant that the petitioner had elected to rest his case on the existence of
the street alleged to have been established in 1868 as· therein described,
and under familiar rules of pleading and procedure in both law and
equity, the evidence should be confined to the issue thus presented.
But assuming; that a dedication of the street in question to low
water mark in 1801, is shown by the plan and other evidence intro(luced by the petitioner, that fact alone is insufficient to prove the
<~xistence of a legal "highway or town way" over which a crossing;
must be maintained under·~ 81, of chap. 51. A way by dedication is
not constituted by the act of dedication alone; it must also be prove<l
that there \Vas an acceptance of the way by the publie or by the
town in behalf of the public. State v. JVi{.-;on, 42 Maine, n; Ba119or
Ho118e v. Brmcn, 33 Maine, 309. And a careful examination of the
report in this case fails to disclose sufficient evidence to warrant the
conelusion that the way in question was ever accepted by the public
or by the town in behalf of the public. For obvious reasons the act
of the city in laying out the extension under the act of 1868, cannot
be deemed the acceptance of a way previously dedicated. In the
first place, the way alleged to have existed by dedication is not identical with that represented in the petition to have been laid out in
1868. The former was only fifty feet in width, while the latter for
a distance of 228 feet, comprising that portion traverse<l by the rail-
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road was sixty-eight feet wide. Again, it is settled law in this State
that in case of the acceptance of a dedicated way only nominal
damages are allowable to abutting owners; but when the extension
in this case was laid out by the city council in 1868, the substantial
sum of $200 was awarded and paid to the owners of the land abutting on the way on the northerly line of the railroarl. The provision
of the legislative act requiring the estimation of damages, the proceedings of the city council in conformity with the act and the language of the report of the street engineers expressly recognizing the
former terminus of Exchange Street, tend conclusively to show that hy the common understanding of all persons and corporations, to be
afteeted by it, a new and original street ,vas then to be established.
The locus in q nestion had JJot acquired a legal existence as a public
way by user; for it clearly appears from the testimony of the city
engineer introduced by the petitioner, and other undisputed evidence
in the case, that the portion of Exchange Street extended in 1868,
was all south of the original shore line of the river and hence below
high water mark. In such a case the use of the shore below high
water mark as a way for public travel upon the waters of the river
is but the exercise of a right, and "no one is presumed to have
granted an easement in the right of passage to the public over his
land when that right is in the public to the fullest extent." State
v. JVilson, 42 Maine, 9; Stet.son v. Bangor, 60 Maine, 321.
It is a familiar principle of Ia w that a public way cannot be laid
out across a navigable river without con8ent of the legislature, for
the reason that it would destroy an existing highway, the river itself~
in which all the citizens have an interest. Kean v. Stetson, 5 Pick.
492: State v. Wilson, 42 Maine, 9. It was exclusively within the
province of the legislature to determine whether public convenience
and necessity required the extension of Exchange Street to low water
mark, and if so, to specify the terms and conditions upon which it
should be so extended. If it could not be extended across the defendant's railroad to low water mark without permission from the legislature, it was competent for the legislature to grant a qualified permission that it might be so extended with the consent of the railroad
company. It has been seen that the act of 1868 provided in explicit
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terms that the street should not be laid out across the railroad track
without the consent of the railroad company.
It is not in controversy that thereupon the city council proceeded to
lay out the extension across the railroad track to low water mark,
and to estimate the damages sustained by the abutting land owners.
The question now presented for the determination of the court is
whether the City of Bangor, in exercising the authority thus conferred by the act of the legi~lature, complied with the important condition therein imposed by obtaining the consent of the European and
X orth .American Railway Company to extend the street across its
track.
It was incumbent on the city to obtain the consent of the railroad
corporation, and for the purpose of giving its consent the corporation
could only be legally represented by its stockholders or board of
directors. But there is no evidence in the case that such consent was
ever expressly given either orally or in writing, by action of the stockholders, by the board of directors, or any individual member of the
board, or by the president of the company. It is conceded that 110
record can be found on the books of the railroad company either
explicitly showing such consent or in any way indicating that the
question had ever been presented for the consideration of the hoard
of directors. There i:-- no evidence of any conference whatever
between the representatives of the city and any official of the railroad
in relation to the snQject.
On the other hand, there is no direct evidence in the case that the
railway company ever entered any protest agaim;t the action of the
city in laying out the street across its tracks, or made any positive
objection, prior to 1900, to the travel over the crossing by such portion of the public as had occasion to drive to the southerly side of the
railroad track. It is not in controversy that after the extension wa8
laid out, planking was maintained at the crossing to render it snitable for teams to drive across.
The city contends that this was done to accommodate the public as
well as those who used it for purposes connected with the business of
the railroad, and that trains were sometimes moved and broken apart
to prevent the interruption of public travel. The petitioner further
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argues that the railroad company recognized the new location as a
valid and binding one in 1872, by presenting a petition to the city
government asking for permission to construct a log wharf for the
purpose of filling up a portion of the "city slip or dock". It is
accordingly contended that all these facts and circumstances aided by
the probability that the city council would not lay out a street in
defiance of the provisions of the act, are sufficient to "prove an
implied consent" on the part of the railroad company.
On the other hand, it is earnestly contended in behalf of the
defendant company that these circumstances, when eritically examine<l
in the light of the defendant's evidence, have no necessary tendency
to prove actual consent on the part of the company and are wholly
insufficient to warrant the conelusion that the eornpany ever intentionally acquiesced in, or ratified the action of tl1e city.
There is no direct evidence in the case that the railroad company
ever had any actual knowledge of the laying out of this street across
its tracks. The fact that none of its officials appeared at any hearing before the city council on the report of the street engineers, tends
to show that it had no snch knowledge. The change made by the
eity in the street after the action of the city council, if any material
change was made, was not so rnarke(l as to attract the special attention of the company. It was not calculated to inform the company
that a legal location of a public way was claimed by the city. There
is evidence tending to show that after the extension was surveyed by
the city engineer, the lower part of it continued to be used as a
dumping place for the deposit of refuse material from the streets,
hut there is no testimony from the street commissioners or other city
officials showing that any systematic work was ever done in the
making of a street below the railroad tracks. No proof is presented
that the city ever expended a single dollar in the actual construction
of the street surveyed. Mr. Cram, who was station agent from 1870
to 1875, and subsequently superintendent of the E. & N. A. Railway
was continuously at this station from 1870 to 1885. He testifies
that he never heard that the city claimed to have extended Exchange
Street across the railroad tracks, that he never knew that a street
was actually constructed below the tracks and never saw any indica-
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tion of the building of a street there. It is not in controversy that
the whole property on both sides of this alleged street, and al] the
wharves there, were the property of the defendant company and
under its control. In the conduct of its business it set cars on the
tracks on the river side of the crossing for the purpose of loading
and unloading, and the plankecl crossings were maintained to meet
the requirements of the company in its own business. Such planking was maintained at other points where there was no pretense of a
street crossing. Mr. Cram also states that there was substantially
no travel across these tracks except in connection .with railroad busiuess, including that on the wharves under control of the company.
Mr. Cram's testimony is corroborated by that of Mr. Weeks, who
had charge of the company's property. He states that not one-half
of one per cent of all the travel over the railroad tracks was for any
other purpose than that connected with the business of the railroad.
It app.ears that in 1872, the E. & N. A. Railway Company presented a petition to the city government for leave. to fill up "a portion of the dock at the river end of Exchange Street," with a log
wharf, expressing its willingness "to pay therefor such sum as would
protect the rights of the city in said doek." It appears from other
evidence that this dock was uniformly mentioned as the "city slip" or
"city dock" and there is no intimation iu this petition that the railroad company understood the dock to Le a part of Exchange Street.
A contrary inference is fair] y to be <lra wn from the result of this
petition. The city council proposed to grant the permission, provided the wharf built by the company should be considered and
maintained as a part of Exchange Street; but there is no proof in
the case that the company ever accepted this proposition of the city
council or acquiesced in the conditions thereby imposed. On the
contrary, the inference is irresistible that the company refused to
accede to the proposition, for the log wharf was not built and that
part of the "city dock" has not been filled.
Furthermore, § 33, of chap. 51, R. S., declares that a board with
the words "Railroad Crossing" painted upon it, shall be placed on a
post or other structure on the side of a way where it is crossed by a
railroad. But no such sign was ever maintained or erected at this
VOL. XCVII
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crnssing, and the case fails to show that any complaint was ever made,
by anybody, that the absence of' it was an omission to observe the
requirement of the law. This fact the defendant argues has a very
strong tendency to show that the railroad company never understood
that there was a public street crossing there, but only a crossing
established bv the railroad in. the conduct of its own business .
The crossiuµ; of a railroad track by a highway at grade has always
been deemed a place of danger. The crossing in question was over
lands occupied for station purposes at one of the most important statiom-; on the road. It was provided by§ 1, of chap. lo7 of the laws of
1883, ( R. S., c. 18, § 29 ), that such a public crossing should not be
established ''unless after notice and heari11g the railroad commissioners adjudge that public convenience and necessity require it."
As there was no such provision in existence in 1 868, the legislature,
l'ecognizing the perils of such a crossing, sought by the special act of
1868, to guard against the probable danger to public travel incident
to the crossing in question. It possessed the exclusive authority to
permit a location below high water mark, and the sole power, at that
time, to impose such conditions as would tend to protect the public
a~ainst the dangers involved in it. There should be clear and convincing evidence that these requirements of the legislature were
strictly observed. It appears from the plan and other evidence in
the case that five railroad tracks are now used at this crossing to
aftor<l the required train service of five different railroad systems. It
is the principal terminal station for freight trains on all eastern busines,;, and switching engines are ahnost continually running over this
crossing in moving freight cars aud making up freight trains. It
wa:-; on account of this frequent passage of more numerous trains and
engines at this station and the multiplied dangers connected with the
use of the crossing, that in 1900, the defendant company removed the
planking and abolished the crossing in connection with its own business. It is obviously impracticable to establish any other than a
grade crossing at this station, and in view of the inconsiderable extent
of public travel at this point apart from the business of the railroad,
and the importance of the question in its relation to the safety of
public travel by rail as well as by teams, it is the opinion of the
.;
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court that more conelusive circumstantial evidence should be presented
to warrant the inference that the railroad company actually consented
to the location of the street across its tracks. The entire history of
the matter suggests rather the probability that the action of the city
council was takeu in the expectation of obtaining the cousent of the
railroad company, but that the parties disagreed upon the terms and
conditions of crossing and no definite result was ever reached.
But the petitioner finally contends, that if it be assumed that the
consent of the railroad compm1y was never obtained and the action of
the city council was unauthorized, the publi(', 8ince 1868, have
gained a right by prescription to pass on•r the tra('ks of the defendant company. The defendant insists that there is no evidence in the
<-~ase to justi(y this conclusion as a matter of fact, and furthermore,
denies that under the laws of this State, as they have existed since
1883, a public way cro88ing a railroad can be established by prescription.
Attention has already been called to the provi8ion of chapter 167
of the law8 of 1883. Section 2 of the 8ame act further declares that
when any way is laid out across a railroad, the railroad commissioners "shall determine the manner and conditions of crossing such
railroad." And a review of all the legislation upon the subject of
railroad crossings in this State from 1878, to the present time, clearly
shows a progressive tendency of legislative opinion in harmony with
the judgment of this court as exp1;essed In re Raih-oacl Comm,ission<W8, 8:1 Maine, 273, that ''public safety requires the intersection of
railroad tracks and roads to be under the control of the railroad commissioners." See, also, In re Railroad G'omnu·8sfonen~, 87 Maine,
247, and Uodiny v. B. & A. Railrowl Co., 94 :Maine, 542. It was
further provided by chap. 282 of the lam; of 188U, that a "way may be
laid out across, over or under any railroad track," "except that before
such way shall be constructed, the railroad commissioners shall determine whether the way shall be permitted to cross at grade or not,
and the manner and condition of crossing." Indeed, it has been the
.avowed policy of the State to place the entire snqject matter under
the jurisdiction and control of the railroad commissioners. To hold
that a prescriptive right to cross a railroad track can be acquired by
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an adverse public· use during the existence of these statutes, would
be wholly incompatible with the manifest spirit and purpose of this
legislation and contrary to the settled policy of the State. By § 148,
of chap. 111, of the Revised Statutes of Massachusetts, the legislature
of that State, ex majore cantela, declared in terms that no right of
way by prescription can be gained over a railroad location or land
used for railroad purposes. But this explicit declaration was not
required to show that such was the necessary and legitimate effect
of the legislation upon the same subject in this State. No action
was ever taken by the· railroad cornmif::sioners in regard to this
crossing.
But it 11ut.'' be further remarked that the evidence reported, which
lias already been considered under the proposition of implied eonsei1t,
is not sufficient to warrant the conelusion that after the legislative
euacti?1ents above cited, a public way across the defendant's tracks
was established by prescription. :ro prove this it was incumbent on
the plaintiff not merely to show an adverse public use under a claim
of right, continued for twenty years, but also that during that period
the defendant acquiesced in such use. "And acquiescence implieH
that the defendant knew, or had reason to believe, that there was
such an adverse use." 8p1·01r v. R. & .A. Railroad, 163 Mass. 341.
This does not satisfactorily appear from the evidence in the case.
lt is, accordingly, the opinion of the court, that upon the case
reported the defendant ought not to be required to maintain a public
crossing at Exchange Street in Bangor.
Petitfon denied.
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Market Price.

Damages.

.:Yon-Delivery.

In the absence of a definite agreement, the market price of goods to be
delivered is the price prevailing at the time and place of delivery; but
if there is no market price at the place of delivery, the value of the goodf-;
Hhould be determined at the nearest place ,vhere they have a market price
by the addition or deduction of the difference in the cost of delivery.
Notice from the seller that he will not deliver the goods is no breach until
the time of delivery is pai-it. Anticipated injury is not the grournl of legal
recovery.
The general rule of damages for the non-delivery of goods exclndei-i the elements of profits and losses.
Where it appears that both parties understand that special eircumstanceH
existed, which would affect the subject matter of the contract, and reasonably contemplate the damages which would result from it:-; breach, gains
prevented thereby may be recovered aR damage:-;. But the damages must
be such as may fairly be suppoHed to have been in the C"ontemplation of
the parties at the time when they made the contract.
Held; that the facts before the ('Ourt do not bring this ca~e within the fon•going rule for special damage:-;, and nonf' are allowed.
Hy a contract between tlw partiei-i, the <lefendants agreed to sell to the plaintiff corporation and to deliver to it at the Hallowell boom n,000,000 feet of
logs in the season of l8fl\), at the" market price." The plaintiff agreed to
pay and did pay $2.00 a thousand, or $12,000, March 1i5, 1899, in advance
of delivery. It was agreed that the plaintiff should be entitled to a discount of two per cent on the balance, if paid in cash at delivery. The
defendants delivered 1,043,490 feet of logs, and, unjustifiably refused to
deliver the remainde1·. The elate of this breach of the contract was August
29, 1899, the day on which the Hallowell boom was closed. In an action
brought to recover damages for non-delivery of logs, to recover the balance
of the $12,000 after payment for the logs delivered, and for special damages,
held; that under the evidence, the contract price, which in the contract
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was called the "market price," must be deemed to be the market price at
the place of delivery in the "months of February and March," 1899. Aud
as there were no sales of logs at Hallowell boom at that time HO as to establish a market price, it is considerecl that, under the circumstances of thii-;
case, the market price of logs at Moosehead Lake dam, with the cost added
of delivering them into the Hallowell boom, f-houkl be regarded a:-; the
contract price, being $10.HO a thousand. The value of the logs at Hallowell
boom at the time when they i-;houl(l have been deliyered was $11.50 a
thousand. The difference hetwe0n 1he contract price and the price at
Hallowell boom at the time when tlw logs should have been delivered ii-;
the measure of damages for non-delivf'ry. But to reduce both elementH
to the same cash baHis, two per t"ent i8 deducted from the contract pricf'
less the $2.00 a thousand advanced, and also from the market price at
time and place of delivery. Applying these principleR, the damages, under
the first count in plaintiff's writ, for non-delivery, amounted to $2716.17
to which interest is to be added from the (late of the brt'ach of contract.
The plaintiff advanced $12,000, March 1,\ 189H, a:-; already stated. Of this
sum $2087 was the advanced payment of $2.00 per thousand 011 the logs
delivered. Ou the balancf', interf'Ht iR to be allowed from the date of payment until there was a delivery of logR. AgainRt this balance with intereHt
iH to be credited the amount remaining due for logs <lelivered, lesH a deduction of two per cent for caHh. The remainder iH $965.18. And this sum,
with interest from the date of the breach, iR the :~mount tlw plaintiff is
entitled to recover under the third count.

On report. Judgment for plaintiff.
Special assumpsit for the failure to deliver logs sold according to
agreement. The writ contained three counts. The plea was the
general issue. The case is stated in the opinion.

H. M. Heath ancl C. L. A rulrew.-1, for plaintiff.
Counsel cited among other cases: Pas.-;onB v. Sntton, HG N. Y. 92;
Leigh v. Pate1·son, 8 Taunt. 540; Ripley v. ]IJcOlw,·<', 4 Ex. :35H;
Benjamin on Sales, Vol. 2, 1118; 8twnfo,,·d v. .lllayill, (N. D.) 38 L.
R. A. 760; Hochster v. De La 'lbm·, 2 El. & BI. G78; Johwdon v.
Milling, 16 Q. B. D. 460; Bron'n v. .Mllllm·, L. R. 7 Ex. 319; Panl v.
Meservey, 58 Maine, 4H), 421; Lm,dod: v. JA·anklyn, 8 Q. B. :171;
Cwrtis v. Blai1·, 26 Miss. 309, 59 Am. Dec. 257; Well.-; v. S1nitli, 31
Am. Dec. 274; F'rost v. Knight, L. R. 7 Ex. 111; Equitable Ga.-;
Light Co. v. Baltimore Coal Tm· Co., 65 Md. 73; Sedgwick on Damages, 742; Sutherland on Damages, Vol. 1, 113; Smeecl v. Fo01·cl, 1
E. & E. 602, S. C. 102, E. C. L. 600; Fletcher v. Taylem·, 17 C. B.
21, S. C. 84 E. C. L. 20; Sedgwick on Damages, 8th Ed. Vol. I,
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558; Borrie.-; v. Hutchinson, 18 C. B. N. S. 445, 114 K C.J,. 443;
Halstead Lnmber Co. v. Sulton, 46 Kan. 192; Gulin v. Woodb1wy
CJ-lass W01·k.s, 108 Pa. 220; Vicker.I/ v. McCrn.,micl:, 117 Ind. 594;
Rltm8e,I/ v. Tnlly, 12 Ill. App. 463; Loescher v. Deisferbm·g, 2fl Ill.
App. 520; Prettyman v. Railroad Go., 13 Ore. 341; .McKa:IJ v.
Rile.If, 65 Cal. 623; SmHh v. W ll. Tel. Co., 83 Ky. 104, 4 Am.
St. Rep. 126; Leomt1·d v. The New Yori.:, Alban.I/, an<l Birtfcrlo
Eleclro-}}[agnetic Tel. Co., 41 N. Y. 544, 566, 1 Am. Rep. 44G;
1J'[issi.ss,ippi & R. R. Boom Go. v. P1·ince, :34 Minn. 71 ; Horne v.
Jr[idlrtnd Ra'ilway Uompan,IJ, L. R 3, C. P. 131, 42 1... ,T. C. P. 5$1,
28 L. T. :312, 21 W. R. 481; .Fhmce v. Ga1ulet, L. R. G q,. B.
199, 40 L. J. Q. B. 121, 19 W. R. 622; Elb,inger Actim-C:esellschaft v. Arm8trnng, L. R. 9 Q. B. 473, 43 L. ,T. Q. B. 211; :30
L. T. 871, 23 ,v. R. 127; Hinde v. Liddell, L. ]{. 10 <-t. B. 2GG,
44 L. J. Q. B. 105, 34 L. T. 449, 23 W. R. 650; Grebert-Bm·,qni.-;
v. Nugent, 15 Q. B. D. 85, 54 L. J. Q. B. 511; Harnrn011<l v. Bns.-;ey, 20 Q. B. D. 79, 57 L. ,T. Q. B. !l8; Jame.-; v. Adams, 8 W.
Va. 568; Wolcott v. Monnt, 36 N. J. L. 262, 13 Am. lfop. 4!18;
Cockbwm v. Ashland LnrnbCI' Go. 54 ,vis. 619; JJ[cHose v. Fuhne1·,
73 Penn. 365; Bctlnl.: v. ]}[ontgornery, 2 Casey, 143; Riclwrdson v.
Gh.lJnoweth, 26 Wis. 656; Plnrnnie1· v. Penob,<{eof Lurnbering Asso<~iation, 67 Maine, 363; Loui.~vWe, etc., R. Go. v. 8nrnner, lOG Ind.
55, 55 Am. Rep. 719; Gkicago, etc., R. Go. v. Wrwd, 1G Ill. ;°)22.
0. n. Baker, for defendants.
Counsel cited among other cases: Blood v. D,·nmnwnd, 67 Maine,
-l:78, 479; lVashin,gfon le< Oo. v. Web.>1tCI', 68 Maine, 44!1; Thmnp80'11
v. 81nilcy, 50 Maine, 71; Jfr A~e?I/IU',1/ v. Jfoi-ne.~, (i3 Maine, 74; J1fm·sl,
v. Jf<· Pher.•wu, lOR U R. 717; Jlill<',. v. .1lfm·i-11<T'8 Cl1111·<·fi, 7 Maine,
51.
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PEABODY, ,J.
This is an action of assumpsit for breach of contract for the sale and delivery of mill logs. The original agreement,
upon which the suit is based, is in writing and is as followR:
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"This memorandum of agreement made this twenty-eighth day
of February, A. D. 1895, by and between ,J. S. & F. T. Bradstreet,
of Gardiner, Me., party of the first part, and the South Gardiner
Lumber Company, of South ({ardiner, Maine, party of the second
part.
Witnessetl1 :-Said party of the first part hereby agrees to sell to
said party of the second part, and said party of the second part
agrees to buy of said party of the first part, at the market price
durini the four ensuing logging seasons, beginning with the season
of 1895-6, from six to eight millions feet spruce mill logs each year;
said party of the second part hereby agreeing to notify said party of
the first part on or before September first of each year of the amount
desired between the limits above specified.
Said party of the second part hereby further agrees to advance to
said party of the first part, on or before the fifteenth of March of
each year, beginning with March, 1896, toward the purchase price
of said season's cut, the sum of two dollars ($2.00) per thousand feet
on the estimated amount cut.
In case of the death of said F. T. Bradstreet, or the destruction of
the mill owned by said party of the second part, or of other unavoidable accident, this agreement shall be void and of no effect.
Witness our hands the day the date first· above mentione<l.
,T. S. & F. T. BRADSTREE'r,
SouTH GARDINER LUMBER Co.
Charles Lawrence, President."
The negotiation was made in behalf of the plaintiff corporation by
its president, Charles Lawrence, and in behalf of the defendant partnership by one of its members, Frederick T. Bradstreet.
It is conceded that, under this agreement, by the custom prevailing
among lumber men on the Kennebec River, it would be understood
that the logs were to be delivered over Moosehead Lake dr.m, at
woods scale, and that the market price would be that ruling at the
time and place of delivery.
This contract, however, was subsequently modified by a parol agreement, made by the same parties before any transactions under it com-
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menced, by which the logs were to be delivered at re-scale in the
Hallowell boom, and at market prices to be fixed in February and
March of each year "when all the logs were being sold" or "in the
early spring before the new logs came to market."
No controversy exists as to the place of delivery under the modified
agreement; it was to be the Hallowell boom. But the parties are at
issue upon the construction of the contract as to the time when the
market value of the logs to be delivered in the year 1899 was to be
determined.
The quantity to be furnished by the defendants during this season,
in accordance with the notice of the plaintiff, was 6,000,000 feet; the
quantity delivered was 1,043,490 feet, and the balance called for by
the contract was 4,956,510 feet.
By the terms of the agreement, the plaintiff was to pay, in advance,
on or before March 15th, in each year, two dollars a thousand on the
quantity of logs designated by its previous notice; and at the request
of the defendants the plaintiff, on the 15th day of March, 1899, paid
on account of the logs to be delivered twelve thousand dollars. The
claim for damages is set out in the plaintiff's writ in three counts:
1. The difference between the contract price of the logs and the
market price at the place of delivery in the months of February and
March.
2. Special damages for the loss of profits occasioned by breach of
the contract.
3. Balance of $12,000, money advanced under the contract after
payment for the logs delivered and interest.
The deliveries of logs made in the season of 1899 to the plaintiff
hy the defendants, at the Hallowell boom, were as follows:
19, 1899, ...................... .
21,
"
................ .
"
23,
"
"
26,
"
"
August 30,
"

•June

281,230 feet.
231,860 "
204,550 "
290,810 "
35,040 "

Total,... . . . . . . . ................ . 1,043.490 feet.
Undelivered logs, . . . . . . . . . . . . . . . . . . ... . 4,956,510 feet.
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The parties ha<l no conference for the purpose of fixing the market
price for this season, but shortly aner the delivery of logs on the 26th
of June, the defendants' attorney sought an interview with James \V.
Parker, then the president and manager of the plaintiff company,
which resulted in a material disagreement. From the letter of the
defendants' attorney of .J nne 30, 1899, and the reply of the president
of the plaintiff company of J nly 5, 1899, it appears that the defendants' claim was that the market price of the logs for this season· of
1899 should be "the actual market price at the place and time of
<lelivery, namely, the Hallowell boom," while that of the plaintiff
was that it should he "the contr1;,tct price under the rules stated by
yon" (defendants) "in court ·and in your two writs."
Under the conditions existing in the seasons of 1897 and 1898, the
latter rule of construction had, in two suits, been ac\jndicated as
determining their rights under the same contract. There had been
at the Hallowell boom, during these seasons, no sales of logs, aml
the market price at the Moosehead Lake dam in February and March,
at woods scale, was the basis upon which the price at the Hallmvell
boom, at re-scale, was ascertained by the addition of the customary
elements of expense and loss in delivery, amounting to $1.50 per
thousand.
In the absence of a definite agreement the market price of goods
to be delivered would he the price prevailing at the time and place of
<lelivery; but if there is no market price at the place of delivery, the
value of the goods should be determined at the nearest place where
they have a market value by the addition or deduction of the ditferPJWe in the cost of delivery. Berry v. Du•inP.1, 44 Maine, 255;
Jfr(h·c_qol' v. Jf<-Dm,.dl, 8 ,vend. -l-3:5. And if 110 saleF-- at t.he preci:--e time, then reference ~houl<l he had to sales nearest the time.
/)a.na v. Piedle·r, 12 K. Y. 40, 62 Arn. Dec. 130. There were sales
in 18H9, at the Hallowell boom, at the time the logs were deliverable,
and the market price of the logs to be delivered would be thereby
fixed, unless the general rule is controlle<l by an express agreement
of the partie:--.
In termR quite as definite as those specifying the place of delivery,
the parties, by a parol agreement, fixed the time which was to govern
in determining the market price at the place of delivery, namely,
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"February or March," or "the early spring, or before the new logs
came to market."
The defendants' counsel attaches importance to the words used by
Mr. Bradstreet in connection with this new arrangement: "When
all the logs were being sold." He testifies: "I asked Mr. Lawrence if he had any objection to fixing it in February or March, while
all the logs were being sold, and he said that would suit him." And
the plaintiff's counsel also attaches significance to the words, "Before
new logs came to market," used by Mr. Lawrence, who testifies:
"The substance of that conversation was that the price on these logs
should be established and agreed upon in the early spring or before
new logs came to market." These words were indicative of the convenience recognized by both parties of fixing the time in those monthR.
The agreement was so made, and remained unchanged. It could not
be changed simply by new conditions, unless of a character which
made its observance impossible or at least impracticable. By reason
of more numerous sales in the previous fall and winter months there
had been a lessening of the sales at Moosehead Lake dam in the
months of February and March. From thirteen sales in 1898,
aggregating 14,000,000 feet, they had fallen to seven sales in 1899,
aggregating 6,000,000 feet. But this was no insignificant quantity,
sufficient as it must be considered for a standard of price in these
months to measure, with proper additions for cost and loss in delivery,
the market price at Hallowell boom, where no sales had then been
made. However desirable it might be for the parties to have readied
a11 1mdersta11ding as to the price before the end of the season, there
wa:-; no ne<'essity or justification for the defendants' refusal or omissim1
to deliver the foll complement of logs. They had been paid on
ac<~mmt of each thousand the sum of two dollan,, and there is 110
intimation that the plaintiff was not financially responsible. There
was even a tender of security if it should be req uire<l.
After full performance by the plaintiff of its agreement, it had
until the close of the season the right to demand of the defendants,
fulfilment of their agreement. The defendants constructively broke
the contract on the eleventh day of August, by parting with title to
snch a quantity of logs as made it impossible for them to furnish the
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stipulated amount; hut the plaintiff could and did waive the breach
on that particular day by subsequently accepting an instalment of
logs, and the date when the Hallowell boom closed, August 2H,
1899; must be taken as the time when the breach of the contract
was made by the defendants, which gave full right of action to the
plaintiff. Owrfi8 v. H01,,ell, 39 N. Y. 211; nin_qley v. mer, 117
u. s. 490.
Notice from the seller that he will not deliver the goods is no
breach until the time for delivery is past. Anticipated injury is not
the ground of legal recovery. Phi11pott8 v. J1)nans, 5 Mees. & ,v.
475; Daniels v. Newton, 114 Mass. 530, 19 Am. Rep. 384; Benjamin on Sales, § 759. ·
The rule of damages in the first connt is simple in statement and
application. The plaintiff is entitled as damages to the difference
between the contract price and the market price in February and
March, at the Hallowell boom. There being no sales in these
months at the place of delivery, the market price of spruce mill logH
of ordinary quality at the Moosehead Lake dam, the nearest market,
is to be ascertained, and to that price the cuHtomary additions are to
be made rendering it equivalent to a market price for such logs at
the Hallowell boom. Benjamin on Sales, § 882a.
A tabulation of sales, aggregating 6,244,216 feet., made in February and March, at the Moosehead Lake dam, shows approximately
an average price of $8.80. To this is to be added $1.50 for
increased expense and loss in delivery at Hallowell boom, under
re-scale, and the average market price at that place is found to be
$10.40 per thousand. It is claimed, alli-1 we think fairly, that the
logs embraced in this contract were of snperi<;H' q nality, hy reason
of the unusual care that was exercised in culling them. We allow
fifty centH a thousand 011 this account, making the market price all
told of these logs, in February and March, $10. 90 per thousand.
rrhe plaintiff was to pay two dollars per thousand in advance and be
entitled to a discount of two per cent on the balance, if paid in cash.
The quantity of logs which the defendants failed to deliver was
4,956,510 feet. The cash payment of $2.00 per thousand on these
logs would amount to $9,913.02 and the balance of the purchase
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money, at $8.90 per thousand had all the logs been delivered would
have been $44,112.94. Two per cent discount on this sum would
be $882.26 leaving the balance, if paid in cash, $43,230.68. Adding the advance payment of $9,913.02 we have the cash price
which the defendants would have been entitled to receive, viz:

$53,143.70.
The plaintiff is entitled to recover as damages for the non-delivery
of these logs, the difference between $53,143.70 and their market
price at the Hallowell boom, where they should have been delivered,
at the date of the breach. The evidence shows that that market
price was $11.50 per thousand, or $56,999.86 for all the undelivered
logs. But because the element of credit euters into the last market
price, we think it would be just to deduct two per cent also from the
sum of $56,$)99.86, reducing the price to a cash basis, and making
the cash value $55,859.87. The difference between this sum and
$53,143.70, the contract price, is $2,716.17; and this sum, with
interest added from the date of the breach to the date of judgment,
is what the plaintiff is entitled to recover under the first count.
The claim for special damages in the second count implies a duty
on the part of the plaintiff "to improve all reasonable and proper
opportunities to lessen the injury," and if it had been able to procure
in the market a supply of logs, it could recover of the defendants
only general damages measured by the difference in market prices.
8utherluncl v. Wyer, 67 Maine, 64. In anticipation of the possible
failure of the defendants to fulfil their contract, it seasonably took
measures to purcha:,e a supply, and found available only the logs
held by the defendants and which they offered to it at the market
price prevailing at the time. Before actual breach of the contract
the plaintiff could not purchase of the defendants upon these terms
without waiving its right of action for ·the non-delivery of the logs.
1-Iaverneyer v. Ounninghani, 35 Barb. 522; Oonsu.m,e·ri-; Cotton Oil
Go. v. Ashburn, (C. C. A.) 81 :F. R 331. The offer made was in
the nature of a tender, and its acceptance would operate as a bar, and
by declining it and demanding of the defendants a fulfilment of the
contract the plaintiff's rights could not be prejudiced.
The general rule of damages for the non-delivery of goo~s
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exd udes the elements of profits and losses. Prospective gains, ascer. tained by i-mbsequent events, could not more properly increase the
plaintiff's damages than could such losses diminish them. Ber1·y v.
Dminel, 44 Maine, 255; True v. Inter. Telegraph Co., 60 Maine, 9,
11 Am. Rep. 156.
There are cases where both parties understand that special circumstances exist which affect the subject matter of the contract and reasonably contemplate the damages which would result from the breach
of such a contract, and gains prevented and losses sustained thereby
may be recovered. Hadley v. Baxendale, 9 Exch. 341; Gr[ffin v.
Colver, 16 N. Y. 489, 6f) Am. Dec. 718, are the leading English arnl
American cases: Benjamin on Sales, 6th Am. ed. § 870, 875; Mayllc
on Damages, Am. ed. § 13; Sedgwick on Damages, § 76; r~ 8. v.
Reha11, 110 U. S. 338; Cohn v. Sorto,11, 57 Conn. -180, 5 L. R A.
,372; Ch·and Tower Jlininy, etc., Co v. Phillij)s, 23 Wall. 4 71.
But the general doctrine of the:--e authorities is limited by eon<litiorn, which prevent its application to thi:-- case. "The damages must
be such a:-; may fairly be supposed to have been in the contemplation
of the parties at the time when the.v made the contract." Benjamiu
on Sales, § 882a.
1n the very general terms of the original contract and as modified
by parol, no agreement is expressed or can be necessarily implied in
reference to the special uses intended by the plaintiff in the purchase
of the logs. In his testimony Bradstreet denies all knowledge of
any i,,;pecial purpose of the plaintiff in making the contract, and the
defendants sold to otheri,,; for the same price they demanded of the
plaintiff. Although the unusual demand for lumber and the exhaustion of the supply of logs on the Kennebec River at the close of the
i,,;eason of 1889, show that the failure of the defendants to complete
the delivery of the quantity stipulated, probably prevented the plaintiff from realizing large gains from manufacture and re-sale in the
usual course of business, this local condition at the date of the breach
of the contract and the unprecedented rise of prices in the general
lumber market immediately thereafter, could not have been foreseen
by the parties. This is clearly shown by the fact that the market
value, as indicated by large sales of logs at and in the vicinity of tl1e

Me.]

LUMBER CO. V. BRADSTREET.

175

Hallowell boom as late as October 4th, did not exceed $11.50 per
thousand. The general rule and its exceptions exclude the special
damages claimed under this count as too remote and speculative.
The failure of the defendants to deliver the full quantity of logs,
as agr~ed, gives the plaintiff a right of action to recover, under the
third count, such balance of the $12,000 advanced according to the
contract as remains after payment for the logs received. Of this sum
$2,087 was the advanced payment of two dollars per thousand on the
1,043,499 feet of logs delivered by the defendantf,. Upon the balance, $H,913, the plaintiff is entitled to interest from the date of its
payment, March 15, 1899, until there was a delivery of logs. This
amounts to $153.56. The balance of payment with interest added is
$10,066.58. .Against this i8 to be credited the amount remaining due
for logs delivered, less a deduction of two per cent for casl1. 1,043,499
feet at $8.90 per thousand amounts to $9,287.14. Deducting two
per cent leaves $9,101.40. The difference between thi8 sum and
$10,066.58 is $965.18, and this sum, with interest from the date of
the breach, is the amount which the plaintiff is entitled to recover
under the third count .
./ndgmrnt .fm· the plaintftf' fo,I' $d,U8Lf,;, w-ith infr-1·0,l .Ji·mn
An,r;nst 2!J, /89.9, to f/,c elate of.j1u.l,qnwnf.
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UNr.rED ORDER OF THE GOLDEN CRoss.

Androscoggin.
Life Insurance.

Opinion December 27, 1902.
Warranties.

Representations.

When payment of a policy of life insurance is resisted solely on the
ground that the statements of the insured made in his application for
insurance, as to his bodily health, were not true, it is immaterial whether
the statements be regarded as warranties or as representations.
~- If regarded as representations only, it still follows that such statements
must be substantially true, or the policy will be avoided.
3. Substantially true does not mean partly true on the one hand, nor doe:-;
it mean true in every possible and immaterial respect, on the other. It
means true, without qualification, in all respects material to the risk.
4. The answers of an applicant for life insurance, as to his present and past
condition of health, are material to the insurance risk proposed and must
be true.
,j_
In this case, the applicant, in answer to questions, stated that she had
had dyspepsia "in light form," that to her knowledge and belief there was
not then existing any disorder or infirmity or weakness, tending to impair
her constitution, and that her health was then good. The evidence clearly
flisclosed that the applicant for more than twenty years had chronic dyspepsia, which continued to the date of her application, that it did not
yield easily to remedies, and that at times it was severe and distressing.
It further appears that the dyspepsia was accompanied by chronic constipation to an extent which made it necessary for a great many years to
resort to artificial means to produce an evacuation of the bowels. At the
Harne time it appears that she was able, until a few weeks before her death,
to work, generally did most of the housework for a small family, was an
active member of a "club," and made and received visits as women ordinarily do.
6. In view of these facts, the answers before referred to cannot be regarded
as true.
7. The fair implication of the answer that she had dyspepsia in "light form"
is that she had it only in light form, which is contrary to the evidence.
8. The statement in an application for life insurance, that the applicant is
in good health, does not call for a perfect physical condition, an entire
l.
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freedom from ills, but it does mean that the applicant is free from sem;ible
disease or symptoms of disease, and from any apparent ,lerangement of
the functions by which health may be tested. The term is to be construed
· in its ordinary sern,e, that is, as people ordinarily. understand the term
good health.
9. Construing the evidence as liberally and as charitably as possible for the
insured, the court is of opinion that it i:-; a contradiction of termH to say
of a woman afftictt>d as this woman wn::,, and for so many years, that she
was in good health nt the time :-;he applied for membership in the defendant society.
10. The facts are not µ-reatly in di:-;pute, hut the <leductiorn; drawn front
them by the jury are so elt>arly PlT0JH'0lls, tltat justice require:-; the verdict
to be set aside.

( )n motion by <lefendant.

Motion sustained.

Verdict set aside.

This was an action of debt 011 a <'ertiti<·ate of immran<·c issued by
the defendant society to Lizzie 1\1. ,Teffrey, on Nowmher 17, 189H,
for the sum of two thousand dollars. Tl1e decew-,ed died November
19, I \JOO, from cancer of the stoma<'h, as aJleged by the defendant.
The case was tried at the ,Tanuary term, H)02. The jury returned a
verdict for two thousand one hundred forty-three dollars and sixtytwo cents.
The cm;e appears in the opinion.
Oro. C Winy, for plaintiff.

w:

ll :Yewell and W. B. 8keltou, for defendant.
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,T. The defendant is a fraternal benefit society, <loiug
among other things, a life insurance business. Bolton v. Bolton, 7~~
Maine, 289. On October 30, 1889, Lizzie M. ,J effi·ey made written
application for membership in the defendant society, and for a lifo
insurance therein. fo the application she stated generally that she
was "in sound bodily health," and she made answers to certain questions as follows:SAVAGE,

"Have you ever hatl or been predisposed to auy of the following
diseases '1 Dyspepsia?" Ans. "In slight form." "Piles?" Ans.
"In slight form."
VOL. XCVII
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"ls there to your knowledge or belief, now existing any disorder,
or infirmity, or weakness, tending to impair your constitution?"
Ans. "No."
"Is your health at this time good'?"

Ans.

"Yes."

"Has any material fact, bearing upon your physical or mental con<lition and family history, been omitted in the foregoing questions'!
If so, what'?" Ans. "No."
In the application it was stated that "the questions and answers
constituting the application form a portion of the contract in case a
benefit certificate be issued thereon." The application also contained
the following statement signed by Mrs. ,J efli·ey : -

" It is hereby agreed by the unden,igned that if there be in any of
the answers herein made any untrue or evasive statements, misrepresentations or concealment of facts, then all claims on the Benefit Fund of
the United Order of the Golden Cross shall be forfeited and lost by
rne."

Upon this application the defendant, on November 17, 1899,
issued, under seal, a Benefit Certificate or policy of insurance to Mrs.
,J e-ffrey, describing her as a member of a subordinate "commandery."
ln the Benefit Certificate it was expressly stipulated that it was
issued "upon condition that the statements made by her in her application for membership in said commandery, and the statements certified by her to the Medical Examiner, both of which are filed in the
office of the Supreme Keeper of Records, be made a part of this
contract."
Mrs. Jeffrey died November 19, 1900, of cancer of the stomach,
having complied, after she became a member, with all requirements
necessary to keep her in good standing in the defendant society.
Suit has been brought upon the Benefit Certificate, by her executor,
for the benefit of her son, who is the beneficiary named therein. The
defendant resists payment solely on the ground that the statements
made in her application, as to her bodily health, and which we have
already quoted, were not true, and that such false statements avoided
the Benefit Certificate, and that consequently neither she nor her beneficiary obtained any rights under it,
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It will not be necessary in this case to decide or to discuss whether
under the language of the application and policy, the answers of
Mrs. Jeffrey which are. under consideration were to be regarded as
warranties or repreEentations. For it is immaterial which they were.
Taking the view which would ordinarily be most favorable to the
plaintiff, that they were technically representations, it would still
follow that the answers must be substantially true, or the policy
might be avoided. Ma,ine Benefit A8sociation v. Parks, 81 Maine,
79, 10 Am. St. Rep. 240; Phoeni:.v ft_futual L/fc In:~. Co. v. Raddin,
120 U. S. 183; Vmw v. Eagle Life & Health 1nsurmwe Go., 6 Cush.
-1:2. Substantially true does not mean somewhat true, partially true,
on the one hand, nor does it mean true in every possible and immaterial respect, 011 the other. It means true without qualification, in
all respects material to the risk. Fra,w·e v.. h'tna Life Ins. Go., D
Fed. Cases, 657, affirme(l in .J,}na L(fc his. Co. v. (1rrnpbell & Ne1r
J!}nglancl .Jiut. Life Ins. ( b., U8 Masi". :3S 1 ; 1 May on Insur~mce, §
186. l'he answers of an applicant for life insurance, as to his
present and past condition of health, are unquestionably material
to the insurance risk proposed. The policy, if issued at all, will be
issued on the faith that they are true. These answers afford iu part
the test by which it is determined whether to issue a policy at all or
not. Hence it follows that such answers are material and must be
true. If they were warranties, of course the same result would
follow.
The only remaining iuq uiry is whether the answers in this appli<~ation were true. The verdict of the jury is to the effect that they
were. Is this conclusion so dearly wrong as to require this court
to interfere'! If it is, it is clearly the duty of the court to set the
verdict aside. If not, the verdict must stand.
Some of the objections may be disposed of briefly. The applicant
i:itated that she had had piles "in a slight form." Of course, admitting that she had had them, and undertaking to describe how serious
they were, she was bound to speak truly concerning them. In the
form in which she made the answer, and in which the defendant
society accepted it, it was an expression of opinion as to the seriousness of the trouble, and, if truthfully made, is to be regarded as such.
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We think the jury were warranted in finding that the answer was
true.
The applicant was aske<l, at the end, if any material fact bearing
upon her physical or mental condition and family history had been
omitted in the preceding questions, and answered "no." The
llefendant contends that at the date of her application she was afflicted
with the disease of which she afterwards died, namely, cancer of the
stomach. It will be noticed that this question was limited to matters
previou:-;ly omitted. In answer to a previous inquiry, she had
alrmdy answered that she never hall had, nor been predisposed to
'' cancer or tumor." Furthermore, waiving the question whether an
inquiry in that form called for any more than an honest statement
of matter:,; witli~n the applicant's knowledge, we are of the opinion
that it was fairly open to the jury upon the evidence to answer either
way the question whether or not cancer in the stomach was an existing disease in the applicant at the date of the application.
The remaining auswers present more serious obstacles to a recovery by the plaintiff. Mrs. Jeffi.·ey, in answer to questions, stated
t.hat she had had dyspepsia "in light form," that to her knowledge
rn· belief there was uot then existing any disorder or infirmity, or

weakness, tending to impair her constitution, and that her health was
then good. As it is claimed that these answers were all untrue in
one and the same particular, we may consider them together. Now
what were the facts~ The evidence discloses but little dispute as to
the essentials. That oflered by the defendant, considered by itself~
shows clearly, we think, that the deceased for more than twenty
years had chronic dyspepsia, which continued to the date of her
application. So far as the evidence shows, it did not yield easily to
remedies, though she suffered less from it at some times than at
otherR. It was severe and distressing at times. It was accompanied
by chronic constipation, to the extent that she had to use enemas or
other artificial means to produce an evacuation of the bowels. She
stated to one witness, eight or ten years before her death, that "the
state of her stomach and bowels was so inactive that she was unable
to have a natural discharge without resorting to artificial means,"
and that she had been oblige<l to resort to artificial means for a
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great many years. And it does not appear that there was any
improvement afterwards, in this particular. At the same time she
was able, until a few weeks before her death, to work, generally did
most of the housework for a small family, was an active member of a
womens' "Club," made and received calls and visits, as women ordinarily do. The testimony of the defendant as to her physical condition, as would naturally be expected, is limited to snch as might be
elicited from neighbors, acquaintances and servants in and about the
house. Such witnesses testified to the visible manifestations of
dyspepsia, such as the eructation of gas from the stomach, and to the
statements and complaints of Mrs. Jeffrey herself. ] f this testimony
was not true, it was easily within the power of the plaintiff to rebut
it, by members of the family, who, better than all others, knew what
her condition had been for many years. Bnt the plaintiff offered no
such rebuttal. Neither the husband of Mrs. Je-fl}ey, who is the
plaintiff, nor her son, who is named as the beneficiary in this benefit
certificate, testified at all in this case. \Ve cannot fail to be im prPssecl
by this omission, as, indeed, it is legitimate that we should be. -X o
reason is suggested in evidence or in argument why they did not testi(y.
e think their failure to testify as to matters concerni11g
which they must have been cognizant, very greatly strengthens the
position of the defendant as to the facts, which are thus left uncontradicted.
The family physician, cal led by the plain ti fl~ testified that she wa:,;
not a woman of robust, strong constitution, and had not been for eight
or ten years, while he h~<l known her, that she enjoyed jnst fair ave,·age health, that she was a woman who kept about her work and
f•1~joyed fair ordinary health. It appeared, hom-~ver, that the php,ician in making out the proof:., of Mrs. ,Jeffrey's death for another
benefit society, certified that she "had been in rather feeble health for
some two or three years." Being asked mi cross-examination, "Do
you now say that she had been in rather feeble health for two or
three years prior to her death," answered "Yes, I think perhaps that
is a fair statement; she was not a strong woman and was feeble as
opposed to being strong." This answer, if not entirely responsive, 1s
perhaps suggestive under the circumstances.
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The answer of the applicant disclosed that she had had dyspepsia
"in slight form." As has already been sugge8ted concerning another
matter, this answer conveyed an expression of opinion, and although
it tended to mini1~ize the difficulty and hence was not strictly true,
Atill if it was an honest expression of opinion-the truth as she
understood it to be-and if the society was willing to accept her
judgment without further inquiry; it cannot now complain. Peacock
v. New York L{/'c ln8. Co., 20 N. Y. 2£13. But we think the fair
implication of the answer, and the one unquestionably intended, was
that she had dyspepsia only in a slight form. And making all allowances for disparity in judgment, we are unable to perceive how a
woman who had had dyspepsia for twenty years to the extent disclosed in this case, could truthfully answer that she had had dyspepsia only in a slight form.
Again, as to the declaration that her health was then good. It is
well settled that a statement in an application for life insurance, that
the applicant is "in good health," does not call for a perfect physical
condition, an entire freedom from all ills. It does not mean that the
applicant is entirely free from all infirmities. But it does mean that
the applicant is free from sensible disease, or symptoms of disease,
and from any apparent derangement of the functions by which health
may be tested. It means good health as the term is ordinarily used
and understood by people. It is an expression of common significance, and is to be interpreted as such. It is more easily defined than
applied. Yet the definitions given by courts and law writers may aid
in making application. "The term good health, as here used, does
not import a perfect physical condition. It would not be reasonable to interpret it as meaning absolute exemption from all bodily
infirmities, or from all tendencies to disease. The term good health
is to be considered in its ordinary sense, and means that the applicant
was free from any apparent sensible disease, or symptoms of disease,
and that he was unconscious of any derangement of the functions by
which health could he tested." Goucher v. North- Western Traveling
Jlfens' Asso., 20 Fed. Rep. 596. "In construing a policy of life
insurance it must be generally true that, before any temporary ailment can be called a disease, it must be such as to indicate a vice in
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the constitution, or be so se~·ious as to have some bearing upon geueral health and the continuance of life, or such as according to common understanding would be called a disease." O,u~hrnan v. U. 8.
Life Ins. Co., 70 N. Y. 72. Good health does not necessarily nor
ordinarily mean that one is exempt absolutely from all the ills that
flesh is heir to. The epithet "good" is comparative. It does not
require absolute perfection. Peacock v. New Ym·k L(fe Ins. Co., 20
N. Y. 293. "The 'sound health' evidently meant in the application
is a state of health free from any disease or ailment that affects the
general soundness and healthfulness of the system seriously, not a
mere temporary indisposition which does not tend to weaken or
undermine the constitution of the assured." "Sound health means
freedom from serious disease, or grave, important, weighty trouble."
B1'own v. Metropolitan Life Ins. Oo., 65 Mich. 306, 8 Am. St. Rep.
894. "Good health means apparent good health, without any ostensible, or known or felt symptoms of disorder, and does not exclude
the existence of latent unknown defects."
May on Ins., ~ 290.
"The term good health is to be construed in its ordinary sense, that
is, as people ordinarily understand good health. It is to be construed
not with technical nicety, with great scrupulousness, but as people
ordinarily understand the term good health. Slight, infrequent,
transient disturbances not usually ending in serious consequences
may be consistent with the possession of good health as that term
is employed in contracts of this character." In ]Jfoine Benefit As.so.
v. Pa1'ks, 81 Maine, 83, this court, speaking of "good health,"
approved the expressions found in 2 Pars. Cont. (6th Ed.) 4G5, to
the effect that "the health of the body required to make the policy
· attach does not mean perfect and absolute health, for it nrny be supposed that this is seldom to be found among men. ::\' or can there be
any other definition or rule as to this requirement of good health than
that it should mean that which would ordinarily and reasonably be
regarded as good health. Nor should we be helped by saying that
this good health must exclude all disorders, or infirmities which
might possibly shorten life. The good faith of the answers should
be perfect. The presence of it goes very far to protect a policy,
while a want of it would be an element of great power in the defense."
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These general views are well illustrated by two dyspepsia cases
which we cite. One is .1~fo1Ti8on v. lVi8con8in Odd Bellows ]}fid.
Life Ins. Co., 59 Wis. 162, in which it was held that "a touch of
dyspepsia coming on" which manifests itself only after long intervals,
which yields readily to medical treatment, and which is not shown to
have been organic and excessive, is not inconsistent with a representation that the person so am.\cted is in sound health, ni,; that term is
employed in contracts for life insurance. The other is New Yori.;
Life In.~. Co. v. Flack, 3 Md. :341, 56 Am. Dec. 742, in which it is
said that a predisposition to the disease of dyspepsia to such a degree
as to seriously affect the health and to produce bodily infirmity is
incompatible with a statement of good health.
Ree May on Insurance, § 295.
From these definitions of good health as a life insurance term, it is
evident that, when applic(l to individual cases, it must frequently be a
matter of grave doubt whether the applicant, has, or lacks, good
health; and in cases of doubt, the tendency rather is to resolve the
doubt in favor of the insured. Certainly, the court would hesitate
long to interfere with the verdict of a jury, whichever way it was, in
a case of real doubt. But in this case, upon the evidence disclosed,
the court is of opinion that there should be no real doubt. Construing the evidence as liberally and as charitably as possible in
favor of the insured, it seems to us a contradiction of terms to say of
a woman afllicted as this woman was, and for so many yearR, that she
was in good health at the time she applied for membership in the
defendant society. It is unnecessary to consider the other disputed
answer. At the trial the facts were not greatly in dispute, hut the
deductions drawn from them by the jury are, we think, clearly etToneouR. Justice require:.; the verdict to be set aside.
Jllotion 8U8fained. 1Vmr t-ria{ yrantcd.
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KENNEBEC WATER DISTRIC'l'

CITY OF'

Kennebec.

W ATBRVILLE, and others.
Opinion December 27, 1902.

Water Company. Eminent Domain. Instructions to Appm'isers. Franchise.
Vi1'11ntio11. Damages. Evidence. R. S., c. 46, § 23. Priv. and
Special Laws, 1881, c. 141; 1887, c. 59; 1891, c. 11;;
18,98, C. 352; 1899, C. 200.

An act incorporating the plaintiff district authorized it to acquire by the
exercise of the right of eminent domain, "the entire plant, property and
franchises, rights and privilege8 now held by the Maine Water Company
within said cfo;trict and the towns of Benton and Winslow." The act further provides that appraisers appointed by the court" shall, upon hearing,
fix the valuation of said plant, property and franchise8 at what they are
fairly and equitably worth, so that said Maine Water Company shall
receive just compensation for all the same," but that" before a commission
is issued to the appraisers, either party may ask for instructions to the
appraisers.'' Both parti~s having asked for instructions, and the questions
of law arising thereon having been reported to the law court, the court is
of opinion that the appraisers should be instructed in accordance with the
following principles:1. The plaintiff, if it takes anything, must take all the property held by the
Maine Water Company in the Kennebec \Yater District and in Benton and
Wirn,low, whetlwr specifically named in the act or not. ThiH includes tlw
real estate or other property,, if any, not connected with the water system,
it indrnles the plant or phyHical :-;yHtem, and it include8 all franchi:-H"S,
rig'hts aud privileges held by the water company, exercised or capnble of
being- t'Xt:'rt'ised.
:!. The .:\laine \\' atn Company i8 a (JliaSi-publie, or public service, eorporntiou, llll(l is entitle<l to charge reasonable rates for its services, and no
morP.

:L

The basis of all calculation as to the reasonableness of rates to be cha1·ge<l.
by a public service corporation is the fair value of the property used by it
for the convenience of the public.
-!. At the same time, the public have the right to demand that the rateishall be no higher than the services are worth to them, not in the aggreg;ate, but as individual1-,.
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5.

Summarized, these elemental principles are, the right of the company to
derive a fair income based upon the fair value of the property at the time
it is being used for the public, taking into account the cost of maintenance
or depreciation, and current operating expense:-;, and the right of the
public to have no more exacted than the services in themselves are worth.
6. The reasonablenesR of the rate may also be affected, for a time, by the
degree of hazard to which the original enterprise was naturally subjected,
that is, such hazard only as may have been justly contemplated by those
who made the original inveRtment, but not unforeseen or emergent risks.
And irnch allowance may be made as is demanded by an ample and fair
public policy. If allowance he sought on account of this element, it would
be permissible at the same time to inquire to what extent the company
has already received income at rateR in excess of what would otherwise be
reasonable, and thus has already received compensation for this hazard.
7.. The franchises granted to the Waterville Water Company by ch. 141
Private and Special Laws of 1881, as amended by ch. 59, Private and Special Laws of 1887, and ch. 14, Private and Special Laws of 1891, and to the
:Maine Water Company by ch. 352, Private and Special Laws of 1893, are
not exclusive. Neither are they perpetual nnd irrevocable. They are subject to legislative repeal. In fixing the value of the franchises, both of
these considerations are entitled to their just weight. If the business of
the company is now practically exclusive, in that it has no competitor,
that fact also may and should be considered by the appraisers when they
fix the value of the property of the company ai-; a going concern.
8. In determining the present value of the company's plant, the actual construction cost thereof, with proper allowance:-; for depreciation, is legal and
competent evidence, but it i:-- not conclusive, nor controlling.
9. The requei-;t that "under no circmnstances can the value of the plant be
held to exceed the cost of producing at the present time a plant of equal
capacity and modern design" should not be given. Among other things,
it leaves out of account the fact that it h, the plant of a going concern, and
seekA to 1-mhstitute one of the elenwnts of value for the measure of vahw
itself.
10. The actual rates ~dlich may havt' hetc'n charge<l htc'retofore, and the actual earnings, are both aclmii-;sible and material in determining the value of
the plant. The value of the evidence, however, will dept>nd upon whetlwr
the a1)praisen1 shall find Urnt the rates charged have been reasonablt:'.
11. The quality of water furnished and of the :..;ervice rendered, and the fitness of the plant and of the ROlirCf' of water 1-mpply to meet reasonablP
· requirementr-i in the prest1nt and future are material upon the queRtion of
present value.
12. The appraisers should regard the franchiser-; of the company as entitling
it to continue business as a going concern, but subject to nil proper legal
dutie8 governing public service companies.
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13. Faithfulness or unfaithfulness shown by the water company in the past
in the performance of public duty to furnish pure water at reasonable
rates is not a proper matter for consideration. It is the franchise as it
now exists which is to be taken and paid for.
14. The liability of the company to legal forfeiture of its franchises on
account of past unfaithfulness and misbehavior is not to be considered.
15. If the water company and its predecessors have actually received more
than reasonable rates hitherto, the excess cannot be deducted from the
amount to which the company would otherwise be entitled.
16. No compensation can be allowed to the Maine Water Company for
incidental damages to its other property having no physical connection
with, or contiguity to that taken, and having no relations with it except
those which grow out of common ownership, nor for the impairment of the
economy and efliciency of administration which are obtained by the combination of many wat~r systems under one management.
17. The real estate or other outside property not directly connected with
the water system should be appraised at its fair market value, not at forced
:-;ale, but at what it is fairly worth to the seller, under considerations permitting a prudent and beneficial sale thereof.
18. The appraisers may properly consider what the m~isting system can be
reproduced for. But the cost of reproduction will not be conclusive. It
will be evidence having some tendency to prove present value. The
inquiry along the line of reproduction should be limited to thE: replacing
of the present system by one substantially like it.
19. In estimating even the structure-value of the plant, allowance should be
made for the fact, if proved, that the company's water system is a going
concern with a profitable business established, and with a present income
assured and now being earned.
20. So far as the water system if practically exclusive, the element of goodwill should not be considere<l.

In fixing structure-value, while com;ideriug the fact that the system is
a going concern, the appraisers should also consider, among other thingR,
the present efficiency of the system, the length of time necessary to conHtrnct the same de novo, and the time and cost needed after construction
to develop such new syHtem to the level of the preRent one in respect to
Jmsinef;s aml income, and the added net income and profiti-i, if any, which
by its acquirement would accrue to a purchaser during the time required
for imch new construction, and for such development of business and
income. But these are to be considered "among other things." They are
not controlling. Their weight and value must depend upon the varying
circumstances of each particular case.
22. In addition to structure-values, the appraisers should allow just compensation for all the franchises, rights and privileges to be taken.
2B. The value of the franchise depends upon itR net earning power, present

21.
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and prospective, developed and capable of development, at reasonable
rates; and the value to he aRsesRed iR the value to the Heller, and not to
the buyer.
24. In considering prospective development of the use of a franchise, consideration must also be had of the fact that further investment may be
necessary to develop the use, and of the further fact that at any stage of
development, the owner of the franchise will be entitled to charg-e only
reasonable rates under the conditions then existing.
25. Subject to all the foregoing limitations, the owner iR t:'ntitled to an~·
appreciation due to natural causes.
26. The fact that the franchises are to be taken in no respect impairs their
value for the purposes of appr.aisal.
27. The property to be taken, both plant and franchises are to be appraised,
having in view their value as property in itself and their value as a sourcP
of income. There are these elements of value, but only one value of one
entire property is to he appraised in the end. Thei.;e elements necessarily
shade into each other.
28. The capitalization of income even at reasonable rates cannot be adopted
ns a sufficient or s~tisfactory test of present value. But while not a test,
present and probable future earnings at reasonable rates are properly to be
considered in determining the present value of the system.
20. Tlw appraisers should be instructed to receive arnl consider all evidenct\
offered, so far ai,; admissible under the general rules of law, which is pertinent under the rules stated in the reque~t8 of the partie8, so far as they
have been approve<l, nn<l ns limited or explnint>d, in the opinion of tht-•
court.
See S. C. HG l\lnine, 234.

On report. Instructions tc appraisers given by the court to
determine the valuation of property of the l\!Iain_e Water Company
and acquired hy the plaintiff hy the exercise of the right of eminent
clornai11.

In this court below, the partiei--, in :wcordance with the provisions
of the .Act of the Legislature authorizing the ,vater Jfo;triet to tnke
m·er the property, filed written requests fi>r instructions which they
desired and contended ought to be given by the eourt to the appraisers to guide them in determining the valuation of the property to be
taken over. The case was then reported; the Lill, answer, replication
and docket ent1·ies making part of the case, with a stipulation that all
legislation of Maine relating to the Maine vVater Company and the
Waterville
ater ( \)lnpany is to be referred to by either party in
argument.

,v
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The Kennebec Water District requested the court to instruct the
appraisers as follows:1. The appraisers are directed to state separately in their report
what part of the amount fixed by them as the vahmtion of the plant,
property and franchises of the Waterville Water Company and the
Maine Water Company is fixed as the value of the plant and property and what part is fixed as the value of the franchises, and further to state what property and what franchises, they have considered in fixing these values.
2. Upon the question of the value of the companies' plant and
property, the actual cost of said plant and property together with
proper allowances for depreciation is legal and competent evidence,
and for the purpose of fixing thiH actual cost the companies are
directed to produce before the appraisers all book accounts and docu• ments containing entries ,yhich bear on the subject.
3. Under no circumstances can the value of the plant of the
companies be held to exceed the cost of producing at the present time
a plant of equal capacity and modern design.
4. The \Vaterville Water Company and the Maine Water Company are public service corporations and as 8uch have the right to
charge reasonable rates only. \Vhat would be reasonable rates can
be determined only after and by means of a valuation of the companies' property. Accordingly the actual rates which may have been
charged by the c01npanies, and their actual earnings, ha\'e no bearing
on the value either of the companies' plant or property or of their
franchises, and are immaterial.
5. The selling value of the capital stock in the companies has no
bearing on the valuation of the companies' plant, property or franchises, and is immaterial.
6. The quality of the water ft1rnished by the companies aud of
the service rendered by them and the fitness of their plant to meet the
reasonable requirements of consume.rs, in the present and the future,
are material questions in fixing the valuation of the companies' plant
and property.
7. The franchises of the ·waterville .Water Uornpany arc fixed by
Chap. 141, Private & Special Laws of 1881, as amended by Chap.
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59, Private & Special Laws of 1887, and Chap. 14, Private & Special
Laws of 1891.
8. The franchises of the Maine Water Company material to these
proceedings are those of the Waterville Water Company and those
granted by Private & Special Laws of 1893, Chap. 352, and no
others.
9. The appraisers shall regard the franchises of the companies as
entitling them to continue business as a going concern, but subject to
all proper legal rules governing public service companies; it being
further understood that said franchises are in no way exclusive. The
franchises shall not be otherwise appraised or valued.
10. Upon the question of the value of the companies' franchise::-,
the question of the fitness of the 8ource of supply granted by these
franchises with reference to the reasonable req nirements of the consumers in the present and the future, is material and competent.
11. In fixing the value of the companies' franchises, the apprai8er8 may give such regard as is demanded by ample and fair public
policy to the past investment, risks and services of the companies, and
to the reasonably just expectations which those who made the investment had in mind when so investing, and also to the faithfulness or _
unfaithfulness shown by the companies in the performance of their
public duty and obligation to furnish pure water at reasonable rates.
12. Competent evidence may be received by the appraisers tending to prove or refute the allegations contained in paragraph 13 of
plaintiff's bill, and in case said allegations are found to be true in
whole or in part, said facts are to be considered as bearing on the
value of the companies' franchises.
13. Competent evidence may be received by the appraisers tending to prove or refute the allegations contained in paragraph 14 of
plainti~'s bil], and in case it is found that said companies have
actually received more than reasonable rates for the services rendered
since operations begun, then the amount of such excess shall be
deducted from the amount to which' the companies would otherwise
be entitled.
14. The appraisers may view the premises so far as they see fit.
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15. They shall procure a stenographer to be in attendance who
shall take notes of all testimony, and furnish transcripts thereof.
16. They shall make a report showing their doings and findings
under each branch of the instructions above given and also the date
as of which the valuation was fixed.
The defendants requested the court to instruct the appraisers as
follows:!. If the court shall be of the opinion that either party at this
stage of the case is entitled to instructions under the eighth section
of the Act above mentioned, the defendants respectfully ask the court
for the following instructions to said appraisers; the defendants understanding that preliminary requests for instructions are authorized by
said eighth section, and that they will be asked for on the part of the
plaintiff~ and not deeming it right that req nests should be presented
and considered by the court on the one part and not on the other~
2. That by 'the terms of chap. 200 of the Private and Special
Laws of 1899 every item of property within the limits of the Kennebec Water District and of the towns of Benton and ,vinslow included
in the water Rystem of the Maine \Vater Company at the date selected
for appraisal, or then used or usable in connection therewith, whether
specifically enumerated in said Act or not, together with all real estate
within said District then held by said Maine Water Company, is to be
taken from said Water Company, and every such item and every valuable contract, right, privilege or franchise, exercised or capable of
being exercised, within the territory aboved named, must be considered
and allowed for by the appraisers, separately or otherwise.
3. That any increase of pecuniary obligation or burden or duty,
or any damage to, or impairment of the value of its remaining property or franchises, in any way resulting to said Maine Water Company by reason of the exercise of the right of eminent domain contemplated by said Act of 1899, should be considered by said appraisers,
and just compensation therefor should be included in their award.
4. That the real estate or other outside property not directly connected with the water system, so far as included in the taking contemplated by this act, should be appraised at its fair market value, not at
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forced sale, but at what it is fairly worth to the seller, under conditions permitting a prudent and beneficial sale thereof.
5. That, as to the remaining property constituting the water system to be taken, and the franchises, rights and privileges connected
therewith, neither the total construction-cost of the entire water system, measured at the date selected for valuation, nor such construction-cost less wear and tear and depreciation, nor such constructioncost, thus reduced, and afterwards increased by any adjudged percentage or bonus of profit thereon, can constitute the legal criterion of the
total values to be awarded under the terms of this Act.
6. That neither can the reproduction-cost thereof, at the date thus
Helected, either new or in its then com1ition, constitute the legal criterion of said total values.
7. That the cost, at the date thus seleete<l, of l'cplacing said entire
water system by a new one, differently constructed, but equal or even
superior in efficiency to the one now existing, is not the legal criterion
of said total values.
8. That, in order to determine even the structure-value of said
water system, and to award just compensation to said Main~ Water
Company therefor, under the terms of this Act, a proper sum must he
allowed by the appraisers, in their sound judgment, separately or
otherwise, in addition to its value as otherwise established, for the
fact, if proved, that such water system is not merely an aggregate of
materials fitted for use, without actual business, service, connections,
takers or income, but a going concern, with a profitable business and
good-will already established and with a present income assured aml
now being earned.
9. That in determining the amount thus to be added to measure
adequately even the structure-value of said water system, the appraisers should consider, among other things, the present efficiency of said
system, the length of time necessary to construct the same de novo,
the time and cost needed, after construction, to develop such new system to the level of the present one in respect to business and income,
and the added net incomes and profits, if any, which, by its acquirement as such going concern, would accrue to a purchaser during the
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time required for Emch new construction, and for such development of
business and income.
10. That in addition to the items to be valued under request 4,
and all the structure-val nes of said water system to be determined in
accordance with requests 8 and 9, the appraisers, under the terms of
this Act, must consider and allow for, as a material and necessary element of value, by separate item or otherwise, all and several the franchises, rights and privileges, whether now used or capable of being used,
of the Maine Water Company, so far as they relate in any manner to
the territory included within the Kennebec Water District and the
towns of Benton and \Vinslow, including specifically aII the rights of
said Company to supply water to municipalities and to all the inhabitants within the entire territory above named, all rights incidental
thereto, or connected therewith, and the right to receive and appropriate the net incomes and revenues from its business enterprise or undertaking ccmsidered as a whole.
11. That the value of a franchiBe depend::,; on it8 productiveness
or net earning power, present and prospective, developed or capable
of development, within the entire territory embraced by the taking;
that whenever net earning power, or net incomes and revenues, is to
be determined under this· Act, it is to be so determined under reasonable water rates, after due allowance for operating-expense and
maintenance or depreciation; that the value of all franchises, rights
and privileges to be taken is their full value, not to the taker but
to the seller; that "just compensation" under this Act means full
compensation for every thing or element of value taken, and that
nothing less than such full compensation can be legally awarded, either
under the terms of this Act, or under the requirements of the Constitution of this State and of the United States.
12. That the fact that the franchises, rights and privileges of
1,aid Maine Water Company are to be taken under this Act in no
respect destroys or impairs their value to said ater Company, and
cannot diminish or affect the amount to be awarded as just compensation therefor.
13. That in estimating said franchises, and the present and
future net earning power included therein, the appraisers should
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duly weigh the nature and extent of these franchises, right:-; and
privileges, whether the same are perpetual or otherwise; also, so far
as proved, the rights of the Maine Water Company under all ex1sting contracts and the value thereof; the extent of existing business
and of the net incomes or revenues now derived or derivable therefrom, the existing demand for new and additional services, and for
the development and increase of said business, incomes and revenues,
the past, and probable future, growth or decay of the territory now
:--el'ved, or capable of being served under said franchises, in population,
in wealth, and in needs and uses for water to be supplied by some
water systern, and the past, and probable future, increase or decrease
in sai<.1 net incomes and revenues as affected by these or other :·mrrn,m<ling conditions; also the fact tl1at Ly said taking said
ater
( 'ompany will Le wholly and forever deprived of all said franchises,
rights, privileges, earning-power, incomes and revenues, an<l that it is
the duty of said appraisers to make, in their sound judgment, just
and full compensation to said \Vater Company for all the same.
14. That the true measure of value, under the terms of this Aot,
and under the requirements of the Constitutions of this State and of
t lw l Tnitecl States, is just and full compensation to said Water Company for each and every thing of value of which it is to he deprived
by thio taking; that in addition to the special property covered by
req nest 4, the plant, property, franchises, rights and privileges now
held Ly said
ater Company within the territory embraced by this
Act, contain distinct- elements of value, first, as an asset, and, second,
as a source of income, having, or not, present and prospective net
earning-powel'; that by the taking under this Act said Water Company will be deprived wholly and forever, both of said asset, and of
:-;aid source of income; that just compensation to said Company for
what is thus compulsorily taken from it requires that the sum to be
awarded as a substitute therefor shall be the foll equivalent of every
thing taken, both in v~~lue as an asset, and in net earning power, and
such a sum as, in the sound judgment of the appraisers, will be the
full money equivalent of all the plant, property, franchises, rights
and privilege8 aforesaid, and, at the same time, if prudently invested
at fair current mtes of jnt~rest, wjlJ yield to said Company the same
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net incomes and revenues, and for the same term, that it will be
deprived of by this taking; the. net earning power, incomes and
revenues aforesaid to be determined under reasonable water rates,
after due allowance on the one hand for operating-expense and maintenance or depreciation, and, on the other hand, with due regard to
the probable future increase or decrease thereof under all condition1affecting the same.
15. That the Constitution of the United States, independent of
the terms of this Act, requires that just compensation should be
made to said
ater Company for all its plant, property, franchiHes,
rights, privileges, good-·will, incomes arnl revenues to be taken under
this Act, at their foll value not to the taker, but to the seller; and,
to secure just and full compensation for all the same the defendants
are entitled, under the Constitution of the l: nited States, to have the
court give, and the appraisers follow, as legal rules and material
elements of value, in language or in substance, the several foregoing
requests, and this request applies to each of said foregoing requests,
separately and without reference to any other.
16. All legal evidence pertinent umler either of the foregoing
requests, or tending to show the fair market value of the property,
rights, privileges and franchises taken, so far as admissible upon
general rules of law, shall be received by said appraisers at the hearing before them.
Paragraphs 13 and 1L1 of the plaintiffs' bill, upon which l'equests
12 and 13 of the plaintiff.-, seemed in part to be based, were as
follows:-

,v

" 13. Your complainant alleges that in spite of the <luty imposed
upon sai<l aterville ·water Company by its charter to supply pure
water, it has constantly, from the commencement of its operations to
the time of the conveyance and surrender of its property and powerH
to the Maine
ater Company, and sai<l Maine \Yater Company from
that time until now, furnished water so polluted, foul, unclean,
impure and unwholesome as to be utterly unfit for drinking purposes
or general domestic use, and a constant menace to the health and
lives of the people using the same. \Vhereby said vVaterville ·water
Company and said Maine Water Company, have utterly forfeited
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~heir rights and franchises to operate as water companie8 within said
kennebec Water District, and the towns of Benton and Winslow,
~tnd have rendered themselves liable· to such processes as are approtriate to work legal forfeiture of said rights and franchises.
14. Your complainant further alleges that in spite of the duty
of said water companies to render service at reasonable rates, said
qompanies established and have always maintained and are now main11ining a schedule of rates or charges for services utterly disproportlionate to the cost of the plant and the expense of maintaining the
dame, and so unreasonable, excessive and extortionate that said comiranies have for this reason nttei·ly forfeited their rights and fran<rhises to operate as water companies within said Kennebec \\Tater
])istrict, and the towns of Benton and \Vinslow, and have rendered
~hemselves liable to such processes as are appropriate to work legal
~orfoiture of said rights and franchises."
1

J/. D. Eaton, U. A~ Bontellc j E. R. Tha,1Jc1·, of the Boston bar,
plaintiff.
i Counsel cited among other cases:
Lnrnbanl v. Stearns, 4 Cm,h. 60,
(~l; Hangen v . .Albina Li,qht & lViiter Co., 21 Ore. 411, 14 L. RA .
.t:M; .A£cmphi8 & Little Rock Railrnad Co. v. Raib-ocul Cornmission~'1'8, 112 U. S. 609, 619; Morawetz on Priv. Corp. 2nd ed. vol. 2,
<f. 11, §§ H22-938; Rocklancl Watm· Co. v. Canulen & Rockland Watn·
{}o., 80 Maine, 544, 1 L. R. A. 388; Long lslancl Water Supply Co.
~~- Brooklyn, 166 U.S. 686, 697; People v. Bristol, .etc., Turnpike Oo.,
3 Wend .. 236; Capi.tal City Wcdc1· Co. v. State of Alabama, ex rel.
Jordon ftfacdonalcl, l 05 Ala. 40G, 29 L. R. A. 743; Farmers' Loan
< nd 1}·iist Co. v. Gale8lnwg, 133 U. S. 156; Palestine Water &
>owe-r Co. v. Pale8tine, 91 Tex. 540, 40 L. R. A. 203; Morawetz
<fn Priv. Corp. § 1024, and cases cited; Const. Maine, Art. 1, § 21;
l~ct1Ton v. Baltinio1·e, 7 Pet. 243; 1Yie Northern Transpm·tation Co. v.
~}hieago, 99 U.S. 635; Baiirnan v. Ross, 167 U. S. 548, 582, 583;
1,1,ipley v. G1·eat No1·ther-n Railwa:IJ Co., 10 Ch. App. 435; West
~live1· B,·idge Oo. v. Dix and The Town of Bmttlebor;·o' and Dummer:fm, 6 How. 507, 534; Bank of .tfog,nsfo v. Earle, 13 Pet. 519,
;)95; Public Laws, 1885, c, 378? ~~ 1-13; Cobb v. Boston, 109 Mass.
I
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438, 444; Maynard v. Nor-thwmpton, 157 Mass. 218; Jacksonville
Railway Oo. v. Walsh, 106 Ill. 253; White v. Cornrn:issionc1·s, 22 L.
T. N. S. 591; Pile v. Pile, 3 Ch. D. 36; lG Harv. Law Rev. 267,
268; Oi'escent Oity R. R. v. .1L~sesso'1·s, 51 La. Ann. 335; 8t. Oha1'/es
Railway Co. v. Assessors, 51 I~a. Ann. 459; Harnilton Gas Light &
Coke Co. v. Harrdlton Oily, 146 U. S. 258, 268; Farrington v.
Putnarn, 90 Maine, 405, 38 L. R. A. 339; a1•e~nu ood v. T!nfon
Freight Railroad Co., 105 U. S. 13, 17, 19, 22.
0. D. Bake1· _: J. W. 8ymond.~, D. W. 8rww, C!. 8. C!ook, and ( !. ],.
H1dchinson j H. JJI. Heath, for defendants.
Counsel cited among other cases: 8hoernaker v. U. 8. 147 l T. S.
282, 290; London Trarnways Oase, 2 Q. B. (1894,) 205; 1n re Th<'
Kfrkleatharn Local Board and the Stockton and 1Jfiddlesbo1'0ugh Watc1·
Boanl, l Q. B. Div. (1893,) 375, 387; House of Lords, App. Cases,
(1893,) 449; Arnes v. Railway Co., 64 Fed. Rep. 176; Capital Oit;i;
Gas Co. v. DefiJ Jfoines, 72 Fed. Rep. 829, 843; Fhfrbanl· v.
8.,
1

181

u. s.

SITTING:

f4PEAR,

r~

283, 300.
WISWELL,

C..T.,

STROU'r, SAVAGE,

Pmvi,~ns,

PEABODY,

JJ.

SAVAGE, J.
By ch. 200 of the Private and Special Laws of 18HU,
the Kennebec Water District was incorporated, and by § G, it was
empowered to acquire, by the exercise of the right of eminent
domain, "the entire plant, pro1Jerty and franchises, rights and privileges now held by the :Maine ,vater Company within !--aid distriet_
and said towns of Benton and ,vinslow, including all lands, wat(~rf-,
water rights, damsJ reservoirs, pipes, machinery, fixtures, hydranti-:,
tools, and all apparatus and appliances owned hy said company and
used in snpplyiug water in said <listrict and towns, and any other
real estate in said distriet." This Act was held constitutional and
valid, in Kennebec Wafer J)it-:fl'i,·t v. Wafe'l't'ille, 96 Maine, 2!34. The
Act further provides that in the process of the condemnation proceedings, the court shall appoint three appraisers for the purpose of fixing the valuation of the property mentioned in section 6; that the
"appraisers shall, upon hearing, fix the valuation of said plant, prop-
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erty and franchises at what they are fairly and equitably worth, so
that said Maine Water Company shall receive just compensation for
all the same," and that "upon payment or tender by said district
of the amount fixed, and the performance of all other terms and conditions imposed by the court, said entire plant, property, franchises,
rights and privileges shall become vested in said water district."
It is further provided that "before a commission is issued to the
appraisers, either party may ask for instructions to the appraisers,
and all questions of law arising upon said requests or upon any other
matters in issue may be reported to the law court for determination
before the appraisers proceed to fix the valuation of the property."
And it is at this last stage that the proceedings have now arrived.
The bill in equity for the judicial appraisal and condemnatiou of the
property having been sustained, f(enrwbcc Wate1· Di8frict v. H'aft-1·vWc, supra, both parties have asked for instructions to the appraisers,
and the questions of law arising upon the requests for instructions
have been reported to this court for its determination.
To say the least, the method thus authorized and adopted is an
anomalous one. The questions before the court, which are comprehensive in scope and minute in detail, in effect, relate to the admissibility of evidence, and yet they must be decided before the court
knows, or can know, what specific evidence will be offered or relied
npon, or to what conditions the evidence will be applicable. In such
case, it is evident that the answers mnst be general in character.
The conditions surrounding properties like the one here proposed to
be taken are so variant that it is difficult, and in some particulars
impossible, to lay down rules of value which will properly apply to
all cases without modification. It was intimated in Ame8 v. Un. Pae.
Ry. Oo., 64 Fed. Rep., at p. 178, that no hard and fast ruJe couhl
be made applicable to all properties under all conditions.
And it may be said further that, owing to this fact, and to the fact
that in scarcely any two cases are the statutes authorizing condemnation proceedings alike, so far as they provide for an estimate of the
different elements of value, the expressions of other courts and results
arrived at by them are frequently of less authority than they otherwise would be.
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It should be noticed that this is a bill in equity to be heard and
determined, except as otherwise provided, according to the practice in
equity. The hearings, except upon questions of law reserved upon
report or exceptions, are to be before a single justice. A single justice is to make all necessary orders and decrees. And the act contemplates that the justice who directs the issuing of a commission to
the appraisers may instruct them in regard to the manner of the performance of their duties. The requests for such instructions can he
considered by this court only when they raise questions of law. So
we construe the act in q nestion. In this view, plaintiff's req nests 1,
14 and 15 are not open for consideration by thi~ court. They relate
to details of procedure, and raise no questions of law. They relate
to questions concerning which the sitting justice may, in his discretion,
give or withhold instructions, according as he may think they are, or
are not, practicable, and useful to the parties, the appraisers and the
court. The same remarks apply to plaintiff's request 16 in part. Of
eourse, the appraisers must make a report of their doings, and the
statute requires that in their report they shall state the date as of
which the valuation is fixed. But beyond thiH, it is for the sittting
justice below to pass upon this req nest, and not for this court.
Before entering upon a consideration of the requests seriatim, ,re
think it will be expedient to discuss certain general propositions,
which concern and must qualify or limit the answers to be given to
many or all of the requests .
..B"irst, as to the subjects of valuation. In suhstanee, it if-: elaimecl
by the defendants, req nest 2, and conceded by the plaintiff, that the
latter, if it takes anything, must take every item of property held by
the Maine ,vater Company in the Kennebec \rater District (the City
of -Waterville and the Fairfield Yillage corporation) and in Benton
and Winslow at the date of the appraisal, whether specifieally named
in the Act or not. "' e think it must be so held. And for every
such item of value, the Maine -Water Comi)any is entitled to "just
eompensation." This includes the real estate or other property, if
any, not connected with the water system, it includes the plant, or
physical system, real and personal, it includes all the franchises,
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rights and privileges held by the Maine Water Company in the territory described, except the franchise to be a corporation. It is unnecessary to particularize further. The plaintiff criticises the use of the
phrase "capable of being exercised," in speaking of franchises in
request 2. But we think it is unobjectionable. Whatever franchise
the Maine Water Company holds in this territory is to be taken from
it, and must be paid for. Its existence is the criterion, not whether
it is being exercised or not. Joy v. G1·indstone-Necl: Water Oo., 85
Maine, 109. It may be doubted whether the Maine ,vater Company
has any franchise in this territory which it is not now exercising. It
has some franchises which undoubtedly will be more fully exercised
than at present, in the course of the development of its system, if it is
allowed to continue in possession of it. It would be, however, rather
the extension of the use or exercise of a franchise, than the exercise
of an unused franchise.
Secondly, as to reasonable rates. We think it is clear that the
pecuniary value of the property of the Maine ater Company, both
plant and franchises, depends, to a considerable extent, upon the
financial returns it can be made to yield to the stockholders-that is,
upon its net income. The franchise or right to do business, if unproductive, is of little value; and it stands to reason that the plant as a
structure, irrespective of franchise, if the business were profitable,
would be worth more, and would sell for more, than if the business
were unprofitable. The basis of income, of course, is the tolls
charged and received. If the Maine Water Company were doing
a private business, knowing its present net income, and the facts
tending to show a probable increase in the future or otherwise, it
would be comparatively easy to approximate the present value of itR
plant and franchises. But it is not doing a private business. It is
not a private corporation. The value of its property cannot be
appraised as if it were a private corporation, doing a private business.
Ootting v. Kansas City 'Stock Ym·ds Oo., 82 Fed. Rep. 850. It is
a quasi-public, or public service corporation. In pursuit of legitimate gain, it has devoted its property to a public use. In that
way the public have acquired an interest in the use of the property.
The company owes a duty to the public as well as to its stockholders.
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It must serve the public faithfully and impartially, and must charge
no more than reasonable rates for service. Brnn8wick Ga8 Light Oo.
v. United Ga8 .Fuel & Light Co., 85 Maine, 532, 35 Am. St. Rep.
385. The Legislature may limit the tolls of such a corporation so
that they shall be reasonable. M,unn v. Illinoi8, 94 U. S. 113;
Smyth v. Ames, 169 U. S. 466. Unreasonable charges may be
reached by the restraining hand of the court. Thus far the parties
agree. And it may be said that the fair and equitable value of the
system of the Maine Water Company, as a whole, may in a large
sense be measured by its net income at reasonable rates, taking into
account future probabilities. But the plaintiff, request 4, asks us to
say that "What would be reasonable rates can be .determined only
after and by means of a valuation of the companies' property," and
that "the actual rates which may have been charged by the companies, and their actual earnings, have no bearing on the value either
of the companies' plant or property, or of their franchises, and are
immaterial." On the other hand, the defendants state their proposition in these words, request 11, "That the valne of a franchise
depends on its productiveness or net earning power, present and
prospective, developed or capable of development, within the entire
territory embraced by the taking; that whenever net earning power,
or net incomes and revenues is to be determined under this Act, it is
to be so determined under reasonable water rates, after due allowance
for operating expense, and maintenance or depreciation."
\Vaiving other ·questions for the time being, it will be seen that
"reasonable water rates" lie at the foundation of this proposition.
But so for we are not in any way aided in determining how they
should be ascertained. The differing forms in which the parties have
presented their requests upon this subject have given rise, in argument, to the question whether the reasonableness of the rates depends
upon the value of the property, or whether the value of the property
depends upon the income derived at reasonable rates. But the
requests do not present the question in this form. The plaintiff asks
that reasonable rates be made to depend upon the value of the property, and we think this is correct as far as it goes, as we shall have
occasion to show hereafter. The defendants say that the value of the
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franchise, that is, of the right to do the business, depends upon the
net income at reasonable rates. And this is also correct as far as it
goes. Jionongahda Nav(qation Oo. v. F. 8. 148 lT. S. ~12. One
refers to the value of the property in gross, the other to the value of
the franchise. But the value of the property is not the only element
to be considered in determining what are reasonable rates. As
(leclared in 8rnyth v. Arnes, 169 U. S. --!66, the basis of all calculation as to the reasonableneRs of rates to be charged by a public service corporation is the fair value of the property used by it for the
convenience of the public. Yet while the company is entitled, so for
as this case shows, to a fair return upon the value of the property
used for the public at the time it is being used, the public, that is,
the customers, may demand that the rates shall be no higher than
the services are worth to them, not in the aggregate, but as individuals. The value of the services in themselves is to be considered,
and not exceeded. These views seem to be consonant with reason.
'I'hey are also established b~, the highest judicial anthority in our
country.
In Smyth v. Am<'•'-', 169 U. 8. 46G, at p . ."554, the court said, "8uch
a corporation Wa8 created for public purposes. It performs a function of the State. I ts authority to exercise the right of eminent
domain and to charge tolls was given primarily for the benefit of the
public. It is under governmental control, though such control must
be exercised with due regard to the constitutional guaranties for the
protection of its property. It cannot, therefore, be admitted. that a
railroad corporation maintaining a highway under the authority of
the State may fix its rates with a view solel:· to its own interests, arnl
ignore the rights of the publie. But the rights of the publi<' would
be ignored if rates for the transportation of persons or property on a
railroad are exacted without reference to the fafr rain<' of the Jn'OJ)crfy n8ccl for the public, or the fai1· l'(tln<' of the 8cn,icc.s l'<'nd<"t'ed,
but in order simply that the corporation may meet operating expenses,
pay the interest on its obligations, and declare a dividend to stockholders." Again, at p. 547, "What the company is entitled to ask
is a fair return upon the value of that which it employs for the public convenience. On the other hand, what the public is entitled to
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demand is that no more be exacted for the use of a public highway
than the services rendered by it are reasonably worth." Of course,
the same principles apply to the water rates as to railroad rates.
San Diego Lancl & Town Oo. v. National City, 17 4 U. S. 739. In
the case last cited, it was claimed by the appellant, as bearing upon
just or reasonable rates for water service, that the court should take
into consideration the cost, the cost per annum of operating the plant,
including interest paid on money borrowed and reasonably necessary
to be used in constructing the same, the annual depreciation of the
plant from natural causes resulting from its use, and a fair net pr~fit.
The court said, at p. 757, "Undoubtedly, all these matters ought to
be taken into consideration, and such weight be given them, when
rates are being fixed, as under all the circumstances will be just to
the company and to the public. The basis of calculation suggested
by the appellant is, however, defective in not requiring the real valtu,
of the p1·ope1·ty and the fafr value in theniselves of the senices rendered
to he taken into consideration. ,vhat the company is entitled to
demand, in order that it may have just compensation, is a fair retnrn
upon the reasonable valne of the property at the time it is being used
for the public."
In Couington & Le.1:ington J!iirnpike Road Oo. v. Sm~ford, 164 U.
S. 578, it was held that the nature and value of the service rendered
by a turnpike company hears upon the reasonableness of rates
charged. And in the same case it was held that other considerations
were involved, such as, "the reasonable cost of maintaining the road
in good condition for public use, and the amount that may have hcen
really and necessarily invested in the enterprise."
In Cottiny v. A~m,Ras City 8tod· Yard.'/ Oompuny, 183 U. S. 7H,
decided since these proceedings were begun, Mr. J m,tice Brewe1·
declared, p. Hl, that the present value of the property is the basis by
which the test of reasonableness is to be detern1ined, although the
actual cost is to he considered, and that the value of the services
rendered to each individual is also to be considered.
In the same case, at p. 96, the case of Canada S01dhe1·n RaHway
Go. v. JnternaNorial B1·idge Uo., 8 App. Cases, 723, was cited with
approval to the point that the question is not what profit it may be
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reasonable for a company to make, but what it is reasonable to charge
to the person who is charged. And Mr. ,T ustice Brewer adds: "The
question is always not what does he make as the aggregate of his
profits, but what is the value of the services which he renders to the
one seeking and receiving such services. Of course, it may sometimes be, as suggested in the opinion of Lord Chancellor Selbornc,
that the amount of the aggregate profits may be a factor in considering the question of the reasonableness of the charges, but it is only
one factor, and it is not that whif~h finally determineH the question of
reasonableness.''
We deem the principles established by the Supreme Court of the
United States as affecting the reasonableness of rates of public service
eorporationR to be authoritative. The rates of such corporations are
within the protection of the Fourteenth Amendment to the Federal
Constitution. Reagan v. _li'armen; Loan & 'Prust Go., 154 U. S.
:362; Gmrington & Lexington T1.trnpike Road Co. v. Sanford, supra;
Smyth v. Ames, supra; San Diego Land Go. v. Natimwl City, supra.
And the declarations of the highest .Federal Court thereon are of controlling force.
The elem~ntal principles thus far noted may be summarized as, on
the one hand, the right of the company to derive a fair income, based
upon the fair value of the property at the time it is being used for
the public, taking into account the cost of maintenance or depreciation, and current operating expenses; and, on the other hand, the
right of the public to have no more exacted than the services in themHelves are worth.
In some of the cases to which we have referred, it iH suggested
that there may be inRtances where these two principles will (•la:-;h,
where public sen·ice ren<lered at rates not higher than the service in
itself is worth may produce leRs than a fair income, or no net income
at all. But we assume that it is unnecessary to discuss this question
here, for neithe1· upon the face of the bill and answer, nor in the
requests for instructions, nor in the arguments of counsel is there any
suggestion that what will be reasonable rates for the public in this
case will not also be reasonable rates for the company.
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There is another matter which we think may fairly be considered
in connection with the reasonableness of rates.
e think something
may be allowed in this respect for the risks of the original enterprise,
if there were any. It is common sense that they who invest their
money in hazardous enterprises may reasonably be entitled, for a
time at least, to larger returns than would be the case if the success
of the undertaking were assured from the beginning. The plaintiff~
in request 11, concedes that such risks may be considered in valuing
the franchise. But inasmuch as the value of the franchise depends
chiefly upon the net income which may be produced by its exercise
at reasonable rates, as has already been stated, it fo1lows, we think,
that the reasonableness of the rate may be affected by the degree of
ri8k to which the original enterprise was naturally sul~jected. This
does not mean unforeseen or emergent risks, but such as may have
been justly contemplated by those who made the original investment.
\Ve use the word "chiefly,'-' because we apprehend that a franchise,
even of an unprofitable business, might have a temporary value for
some purposes. But that condition does not seem to exist in this
case. The element of risk, however, is not controlling. It is only
one element. It is to be fairly considered in connection with the
other elements named. To say just how much allowance 8hould be
made, and for how long a period, requires the exercise of a careful,
conservative and discriminating judgment. If allowance be sought
on account of this element of original risk, we think it will be permissible at the same time to inquire to what extent the company has
already received income at rates in excess of what would otherwise
be reasonable, and thus has already received compensation for this
risk. This latter inquiry should be limited to this specific purpo!:le,
and is not open, as we shall hold, under plaintiff's request 13.
Thirdly, as to the character and duration of the franchises. 1t
must be evident that the value of the plant and the franchises themselves, whether taken separately or as a whole, is affected by the character and duration of the franchises. Bristol v. Bristol & w: lfofo1·work8, 19 R. I. 413, 34 Atl. Rep. 359, 32 L. R. A. 740; Re Brooklyn, 143 N. Y. 596, 26 L. R. A. 27.0. An exclusive franchise to do
a profitable business is worth more than one which is not exclusiw\
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A perpetual franchise to do a profitable business is, or may be, worth
more than one which is subject to repeal.
The plaintiff, request 9, asks an instruction that the franchises now
held by the Maine ,vater Company are in no way exclusive. The
defendants suggest that whether the franchises are exclusive or not is
a question for the appraisers to answer after the charters have been
pnt in evidence, and not for the court, in the first instance at least.
We do not think so. Certain acts incorporating the Waterville Water
Company and the Maine vVater Company, and granting to them powen; and franchises are referred to in the bilJ and are admitted by the
answer. Tl1ey are necessarily in the case without further proof. The
plaintiff may properly ask for a construction of the franchises granted
hy those acts. Such construction is a matter of law.
e have not searched for other grants ·of franchises than those contained in plaintiff's requests 7 and 8. lt is not our duty to do so.
But we have no hesitation in saying that so far as the franchises
granted by those acts are concerned, they are not exclusive. The
Legislature may .at any time, according to its own wisdom, grant to
the mlmicipalities within which this water system is situated franchise8
similar to the ones in question. It may grant similar franchise8 to
one or n10re corporations like the vVaterville vVater Company or the
Maine ,vater Company. In re City of Brooklyn, 143 N. Y. 596, 2G
L. R. A. 270; Long J.~land lViite·1· Supply Oornpany v. Brnoklyn, 16G
U. S. 685. It has granted similar franchiseR to this plaintiff, a municipal district, and has even authorized it to take away from the
defendant water company all the franchises it holds within the district and Benton and \Vinslow. Kennebec lVa.ter District v. 1-Vaterville, 96 Maine, 234. But the defendants say that the Maine
ater
Company was "practically in the enjoyment of an exclusive franchise"
because it had no competitor, although its franchise may not be legally
an exclusive one, citing Glouceste1· Wate1· Co. v. Gloucester, 179 Mass.
365. And we say that the fact that the company was doing its business without competition may and should be considered by the
appraisers when they are valuing the property of the defendant as a
going concern. That fact is one of the characteristics of the going
business, and may enhance its value.
e are considering now only
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the legal situation of the company. There is a difference between a
franchise which is practically exclusive and one which is actually
exclusive, as there is a difference between uncertainty and certainty.
The distinction is vital in principle, and it may be important in fixing
value. Of how much or how little importance it is can only be estimated by the appraisers after hearing the evidence.
Again, the charters under which the company operate8 are subject
to repeal by the Legislature. R. S., c. 46, § 23. The franchises are
not perpetual and irrevocable. It may be that it is extremely
uulikely that the Legislature would repeal the charters, without providing for compensation in some way. The probabilities are fairly
open to consideration. But the legal condition exists. It is a faetor
to he considered for what it is worth.
Having considered these general propositions, which are far reaching and which affect s(1bstantially all of the requested instructions, it
will now be comparatively easy to pass upon the several requests in
the form in which they are presented.

I.

PLAINTIFF 's REQUBS'l'S.

The plaintiff~ in request 2, asks that the actual cost of the plant
and property together with proper allowances for depreciation be
declared to be legal and competent evidence upon the question of the
present value of the same. "1,. e so hold. It i8 competent evidence,
hut it i8 not conclusive. 1t is not a controlling criterion of value, but
it is evidence. .1Vatio1wl Wede,/' lV01·k~ Co. v. 1{an8as Oily, 62 Fe<l.
Rep. 853, 27 L. R. A. 827; 8niyth v. Ame""', supra; San Diego Land
Co. v. 1Vational City, supra; Catting v. 1(a1u;as City 8toeli.· Ya'J'Cls Co.,
:•mpra; West Chester Tnrnpike v. lV<'.st Che8fe1· Connty, 18:l Pa. St. 40;
(hf/jin v. Gold8boro lV<de1· Co., 122 X. C. 20<., 41 L. H. A. 240.
Of course this element is su~ject to inquiry as to whether the works
were built prudently, and whether they were built when prevailing
prices were high, so that actual cost, in such respects, may exceed
present value. Reagan v. F'a-r·11ierN Loan & TrnNt Co., 154 U. S.
362; 8an Dieyo Land & 1bwn C:o. v. National City, 17 4. U. S. 739.
The remainder of plaintiff's request 2 asks that the companies be
1lirected to produce their book accounts and other do<'mnentary evi-
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dence bearing upon the question of cost before the appraisers. This
request raises no question of law and cannot be considered by us.
Plaintiff's request 3 ought not to be given in the form in which it
is presented, which is that "under no· circumstances can the value of
the plant of the companies be held to exceed the cost of producing at
the present time a plant of equal capacity and modern design."
Among other things, it leaves out of account the fact that it is the
plant of a "going concern," and it seeks to substitute one of the
elements of value for the measure of value itself. JJfontgomerJ/
County v. Bridge Oornpany, 110 Pa. St. 54. We shall <liscuss further the competency of the cost of reproduction when we consider
defendants' requests 6 and 7.
We have already discussed sufficiently the fir~t two propositions of
plaintiff's request 4. The deduction sought to be established by the
third proposition is that "the actual rates which may have been
charged by the companies, and their actual earnings, have no bearing
on the value either of the companies' plant or property or of their
franchises and are immaterial." We cannot say this as a matter of
law. As a matter of proof~ we think the evidence of such facts is
admissible and material. The value of the evidence, however,
depends upon whether the appraisers shall find that the rates charged
have been reasonable or not. If reasonable, these facts furnish one
important test, but not the only one, in fixing the present value of
plant and franchises. Jllonongahela Co. v. United States, supra.
But if the charges have been excessive, past receipts should not be
regarded by the appraisers as a proper test of value. Cotting v.
Kansas City Stock Yw·cls Co., 82 Fed. Rep. 850.
We omit plaintiff's request 5. In argument the counsel on both
sides seem to agree that the selling price of the capital stock of the
water company is not to be considered as affecting the valuation of
the property. The plaintiff does so in part on general principles;
the defendant, because of the special circumstances of this particular
case; and it is immaterial to the present discussion which is right.
If the claim of the defendants that the entire capital stock of the
aterville Water Company is owned by the Maine ater Company,
and that the capital stock of the Maine Water Company represents
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not only the property in the Waterville system, but also of many
others in other towns and cities of the state, is found to be correct,
certainly the selling price of capital stock will afford no aid in fixing
the value of the Waterville system.
We think the appraisers should be instruct~d in accordance with
plaintiff's requests 6 and 10, without any qualification. They ask
that the quality of the water furnished and of the service rendered,
and the fitness of the plant and of the source of water supply to meet
reasonable requirements in the present and future, be deemed material
upon the question of present value.
We have already discussed sufficiently plaintiff's requests 7 and 8,
and to some extent its request 9. This last request is, that "the
appraisers shall regard the franchises of the companies as entitling
them to continue business as a going concern, but sul~ject to all proper
legal duties governing public service companies." So far we think
the instruction should be given. _,_7\lational lViite-1· Wm·ks Oo. v. Kansas City, 62 Fed. Rep. 853, 27 L. R A. 827; ,Vf'wbnryport Water
Oo. v. Newburyport, 168 Mass. 541. The matter of exclusive franchise referred to in thiR request has already been disposed of. The
remainder of the request is that "the franchise shall not be otherwise
appraised or valued." In its present form, this is not approved. It
is, to say the least, likely to he misleading. If it means to include all
of the franchises of the companies, so far as they have been disclosed
to us, it is unobjectionable. But if it is intended to include all franchises not .now exercised by the goiug concern, or future extensions of
the use of franchises now exercised, it is ol~jectionable. The plaintiff
will take all of the franchises of the companies, except the franchise
to be a corporation, and for all of these franchises of which it will be
deprived, the Maine "Tater Company will be entitled to just compensation.
Plaintiff's request 11, in so far as it says that "in fixing the value
of the companies' franchises the appraisers may give such regard as is
demanded by ample and fair public policy to the past investment,
risks and services of the companies, and to the reasonably just expectations which those who made the investment had in mind when so
investing," is approved. We have already discussed this proposition
VOL. XCVII
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in a former part of this opinion, relating to reasonable rates, to which
we think it properly relates.
The remainder of request 11 is not approved. It is tha't in fixing
the value of the companies' franchises the appraisers may give regard
'' to the faithfulness or unfaithfulness shown by the companies in the
performance of their public duty and obligation to furnish pure water
at reasonable rates." We do not think that past faithfulness or
unfaithfulness in the exercise of a franchise bears any such relation to
the present value of it as to make it a proper matter for consideration. It is the franchise as it now exists which is to be taken and
paid for. It is the right to do business now, under and within the
charter, which mnst be appraised, irrespective of the past use of that
right. If past misconduct has incidentally resulted in lessened business, that matter will have due consideration under other heads. But
in this process of condemnation of property, the owner is not to be
punished for past misuse of it.
Requests 12 and 13 may be considered together. They seem to
imply that the companies in the past have been unfaithful in the performance of their public duties, both by furnishing impure water and
by charging excessive rates, and by reason thereof~ it is claimed that
the companies "have rendered themselves liable to such processes as
are appropriate to work legal forfeiture" of their rights and franchises, and that this liability to forfeiture is to be considered in fixing
the value of the property. ·we cannot give our assent to this doctrine. If these franchises have become forfeitable for misbehavior of
the companies, the remedy is found in quo warranto brought by the
State, and only by the State. Any individual, affected by the wrongful conduct of the companies, might have invoked the intervention of
the State. But this does not seem to have been done. On the contrary, it is proposed to take these franchises as they are. Even if
forfeitable, they have not been forfeited. They are in full force and
vigor. They must be valued as living franchises, not as dead or
moribund. Whether the State would ever institute process for forfeiture, and if it did, whether the court would find the facts as the
appraisers might, are questions so very uncertain, that an inquiry
concerning them must be purely speculative and unfruitful. To
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permit this inquiry would be to permit the appraisers to speculate
upon what the judgment of the court might be at another trial, under
other conditions. \Ve think the franchises must be appraised as they
are now held and used by the companies. Whatever the past misconduct may have been, ,ve do not see how it can affect the value of
the present right and ability to exercise the franchises.
e think,
however, that this liability to forfeiture arising from misconduct is to
be distinguished from liability to legislative repeal to which we have
already alluded. The latter is a limitation of the franchise which
inheres in the franchise itself~ from its creation. There is no franchise, except as so limited. 1t is the only kind of a franchise the
companies ever held.
Plaintiff's request 18 a:,ks that if it be found that the companies
have actually received more than reasonable rates for the services
rendered since operation:, began, theu the amount of such excess shall
be deducted from the arnount to whi<'h the companies would otherwise be entitled. It is not approved. It is sufficient to say that
this is not a process of accounting, but one of condemnation of property, for which the owner is entitled by statute and Constitution to
just compensation at its present value, without any deduction.

,v

II.

DEPENDANTS'

l{EQ U ESTH.

The first paragraph of the defendant8' reque8ts presents no question of law, and the second request has already been considered.
Their request 3 is "that any increase of pecuniary obligation or
burden or duty, or any damage to, or impairment of the value of iti;
remaining property or franchises, in any way resulting to said Maine
Water Company by reason of the exercise of the right of eminent
domain contemplated by said act of 1899, should be considered by said
appraisers and just compensation therefor should be included." It
seems to be assumed in argume11t, and we assume, that this request
is based upon the fact that the Maine Water Company is the owner
of other water systems situated at other places. Of course it cannot
refer to any remaining property at aterville, for there will be none.
The argument is that by depriving the company of its
aterville
plant, the general expense of supervisiou and management will still
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remain practically unchanged, and will be a proportionately heavier
burden upon the remaining property. The language of counsel is
that "the economy and efficiency of administration which are sought
and obtained by the combination are inevitably more or less impaired
by breaking it up, either in wh.ole or in part." The compensation
asked is not for property taken, but for incidental damages to other
property having no physical connection with, or contiguity to, that
taken, and having no relations whatsoever with the property taken
except those which grow out of common ownership. The defendants
rest their claim upon the familiar doctrine of damages for severance,
namely, that when a portion of a property is taken, the impaired value
of the remainder, by reason of the severance, may and should be considered, and compensation awarded therefor. But we think this case
cannot be brought within that rule. That rule applies only when
the property taken and the property left may fairly he considered one
property, and not when they are separate and distinct. In Rm1g01·
& Piscataquis R. R. Co. v. ~McComb, 60 Maine, 2HO, KENT, J., after
stating the reasons for allowance of damages for severance, uses this
language :-"The constitutional provision cannot be carried out, in
its letter and spirit, by anything short of a just compensation for all
the direct damages to the owner of the lot, confined to that lot, occasioned by the taking of his land. The paramount law intends that
such owner, so far as that lot is in qua;tion, shall be put in as good a
condition, pecuniarily, by a just compensation, as he would have been
in if that lot of land had remained entire, as his own property. How
much less is that lot
worth
than the whole lot
intact was the day before such taking'?" The implication of this
language clearly is that the parcels must be of the same property, in
that case, the same lot. In 10 Arn. & Eng. Ency. of Law (2d ed.) p.
1166, Tit., Eminent Domain, it is said that "to entitle an owner to
recover damages to the whole tract when a part of his lands have been
taken, there must have been a unity of contiguous parcels. The land
must have been together; all of it must have been used as a single
tract." In 3 Sedgwick on Damages, 8th ed., at p. 413, the rule is
laid down that "in assessing damages or benefits, the inquiry is limited to the tract of land immediately affected. This is held to be so
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much as belongs to the proprietor whose land is taken, and is continuous with it, and used together for a common purpose.
When land is divided into blocks by the owner, and dealt with as such
by himself and purchasers, it is held that each block is to be considered
as a separate tract in assessing damages." Laflin v. Chicago, etc.,
Ry., 33 Fed. Rep. 415. Nor are the two cases, which the learned
counsel for the defendants say are the only ones found in which the
question of damages for the dismemberment of a public service corporation by a compulsory taking has been raised, opposed to this
doctrine. In llfonongahela Navigation Co. v. United States, 148 U.
S. 312, the general government was proceeding to condemn under
the power of eminent domain, one of the seven locks and dams owned
by the Navigation Company. The court, calling attention to the
doctrine of damages by severance, said, "This is a question which
may arise possibly in this case, if the seven locks and dams belonging
to the Navigation Company are so sittwted as to be fairly considered
one p1·operty, a matter in which the record before us furnishes no
positive evidence. It seems to be assumed that each lock and dam
by itself constitutes a separate structure and separate property, and
the thoughts we have suggested are pertinent to such a case." The
other case so cited and referred to by counsel is U. S. v. Gettysburg
Electric Ry. Co., 160 U. S. 668. But this case seems rather to be
_within the rule of the "single tract" cases. The court simply says:
"If the part taken by the government is essential to enable the railroad corporation to perform its functions, or if the value of the
remaining property is impaired, such facts might enter into the question of the amount of the compensation to be awarded." It was
alleged by the company that the effect of the condemnation of the
strip of land in question would be to cut off a particular branch railway or extension belonging to it, and destroy its continuity and prevent its construction. It seems to us clear that the several parts of
an electric railway system may properly be regarded as a single property. No other authority cited by the defendants upon this point
aids them. The damages occasioned to the company by the taking
of the Waterville property, considered with respect to its other and
distinct property, if any, will be incidental and consequential. And
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such damages are not within the statutory and constitutional requirements of "just compensation." Oirnlmwn v. Smith, 34 Maine, 247;
B1·ooks v. Cedar Brook Imp., etc., Oo., 82 Maine, 17, 17 Am. St.
St. Rep. 459, 7 L. R. A. 460.
The defendants' request 4 should be given. It relates to property
not directly connected with the water system or plant. It should be
appraised "at its fair market value, not at a forced sale, but at what
it is fairly worth to the selJer, under conditions permitting a prudent
and beneficial sale." Chase v. Po,rtland, 86 Maine, 367; Somerville
R. B. Co. v. Doughty, 22 N. ,J. L. 495; 10 Am. & Eng. Ency. of
Law, 2nd ed., 1152; _J[onongahda Na1:igation Co. v. United States,
supra; Montgomery Ommty v. Bridge Co., supra; West Gheste1· 17un1,pike v. lVest Ohe8ter Co. 182 Pa. St. 40. In Chase v. Portland, our
own court quoted with approval from Lmcrence v. Boston, 119 Mass.
126, the following: "Market value means the fair value of the property as between one who wants to purchase and one who wants to sell
any article; not what could be obtained for it under peculiar circumstances, when a greater than its fair price could be obtained; not its
speculative value; not value obtained from the necessities of another.
It is what it would bring at a fair public sale, when one party wanted
t? sell and the other to buy." Fahner v. Penobscot hnrnberring Association, 90 Maine, 193. The statute provides for fixing the "just
compensation" for the property taken at its fair and equitable value,
but it does not provide for compensation for consequential damages,
Defendants' request 5 has already been discussed. It should not
be given except as already qualified.
e hold that the construction
cost is admissible, but not controlling, on the question of present
value. It must be borne in mind, as said by Mr. Justice Brewer in
National Wate1· Work8 Co. v. Kansas City, supra, that "original cost
and present value are not equivalent terms," and that besides the elements of wear and tear, and depreciation in physical structure or in
value, the property may have cost more than it ought to have cost.
San Diego Land Co. v. National City, supra.
Defendants' requests 6 and 7, as limited in their brief, are that
neither the reproduction cost of the existiug plant, nor the cost at
present of a new one differently constructed, but equal or even
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superior in efficiency to the one now existing, is the legal criterion of
the total values to be awarded, or even of the plant or structure
value. This is undoubtedly true, if by "criterion" is meant a sole or
controlling test of present value. There are other elements besides
cost of reproduction or replacement which affect present value. The
present value of the property is of vital importance, for, as we have
seen, the value of the property at the time it is being used for the
public is one of the elements essential in determining what are theu
reasonable rates, and question of franchise value depends upon the
rates which may reasonably be charged. San Diego Land Co. v.
National City, supra. We think it will be proper for the appraisers
to consider what the existing system can be reproduced or replaced
for, because evidence of cost of reproduction will have some tendency
to show what is the present value. Such cost will not, however, be
conclusive. There are other elements stilI'to be noticed, which should
be considered in fixing present value. In Newbitryport lVater Co. v.
Newburyport, the cost of the reproduction of all of that part of the
physical plant used in pumping and delivering water, less any depreciation, was considered without objection, and seems to have been
approved by the court. Gloucester Water Supply Co. v. Glouceste1·,
179 Mass. 365; Smyth v. Ames, supra. But the mere cost of repro. <luction is not enough. Judge Brewer, in Nat,ional Water Works v.
Kansas Oity, supra, calls attention to two additional elements, one,
that it is a completed structure connected with buildings prepared for
use, and the other, that the company is a going concern. He says, p.
865, "Nor would the mere cost of reproducing the water works
plant be a fair test, because that does not take into account the value
which flows from the established connections between the pipes and the
buildings of the city. It is obvious that the mere cost of purchasing
the land, constructing the buildings, putting in the machinery, and
laying the pipes in the street~-in other words the cost of reproduction-does not give the value of the property as it is to-day. A completed system of water works, such as the company has, without a
single connection between the pipes in the streets and the buildings of
the city, would be a property of much less value than that system connected, as it is, with so many buildings, and earning in consequence
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thereof the money which it does earn. The fact that it is a system in
operation, not only with a capacity to supply the city, but actually
supplying many buildings in the city-not only with a capacity to
earn, but actually earning-makes it true that the 'fair and equitable
value' is something in excess of the cost of reproduction."
The court, in San Diego Water Co. v. San Diego, 118 Cal. 556,
62 Am. St. Rep. 261, 38 L. R A. 460, holds that the method of
fixing present value by ascertaining cost of replacement is not applicable to property of this character, because, chiefly, the construction
and development of water works is a matter of growth. At the outset the company owning them is a pioneer. It must keep pace with
or anticipate municipal growth. The works must be constructed,
and usually no reward can be realized by the constructors until some
time has elapsed. In the meantime, as the city grows, the facilities
of building such works are increased, and the cost of construction
thereby diminished. But we thiuk that, at the most, these considerations suggest only that other elements are also taken into account in
fixing present value. So far as they relate to the origiual hazard,
we have discussed them in an earlier part of this opinion. We think
the inquiry along the line of reproduction should, however, be limited
to the replacing of the present system by one substantially like it.
To enter upon a comparison of the merits of different systems, to
compare this one with more modern systems, would be to open a
wide door to speculative inquiry, and lead to discussions not germane
to the s~bject. It is this system that is to be appraised, in its present
condition and with its present efficiency.
Defendants' request 8 is in effect that in estimating even the structure-value of the plant, allowa~ce should be made, in addition to the
value as otherwise established: for the fact, if proved, that the water
system is a going concern, with a profitable business and good-will
already established, and with a present income assured and now being
earned. We think this instruction, with a modification to be noted,
should be given. Newburyport Water Co. v. Newbur·ypm·t, supra;
National Water Works Co. v. Kansas City, supra; Gloiweste1· Wate1·
Supply Co. v. Glouceste1· supra; Bristol v. Water Works, 19 R I.
413, 49 At. Rep. 974. But the term "good-will" may be mislead-
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ing. Lord Eldon said that good-will is nothing more than the probability that the old customers will resort to the old place. Orutwell
v. Lye, 17 Ves. Jr. 335. See Flagg ~Mfg. Co. v. Holway, 178 Mass.
83. Under any possible definition it involves an element of personal
choice. This phrase is inappropriate where there can be no choice.
So far as the defendants' system is "practically exclusive," the element of "good-will" should not be considered. Bri.stol v. lVater
Wo1·k,s, supra.
The defendants, in request 9, ask that in determining the amount
to be added to structure-value, in consideration of the fact that the
system is a going concern, the appraisers should consider, among other
things, the present efficiency of the system, the length of time necessary to construct the same de novo, the time and cost needed after conHtruction to develop such new system to the level of the present one
in respect to business and income, and the added net incomes and
profits, if any, which, by its acquirement as such going concern,
would accrue to a purchaser during the time required for such new
construction, and for such development of business and income. We
think this instruction should be given. These are all proper matters
for consideration "among other things." They are not controlling.
Their weight and value depend upon the varying circumstances of
each particular case. Of course a plant; as such, already equipped
for business, is worth more, if the business be a profitable one, thau
the mere cost of construction.
The defendants' req nest 10 should also be given. It asks, in effect,
that in addition to strn~ture-values already considered, the appraisers
should consider a 11 the franchises, rights, and privileges now held oy
the Maine Water Company within the Kennebec ,vater District and
Benton and "\rinslow, and allow just compensation for tbem as such.
This valuation, however, must be made with reference to the character
and duration of the franchises. So far as appears, they are not exclusive, and they are subject to repeal. This we have already discussed.
A franchise is property and it has value. In this case the franchises
have value in themselves, inasmuch as they give the owner the privilege of doing what is called a profitable business. We have already
shown that the existence of such franchises may also enhance the
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value of the plant by which they are exercised It should be remembered, however, that a franchise has only one appraisable value, and
care should be taken that that value is appraised only once.
The defendants' request 11 should be given in this case. It has
been given in part already. It is that the value of a franchise depends
upon its net earning power, present and prospective, developed and
capable of development, at reasonable rates, that the value to be
assessed is the value to the seller and not to the buyer, and that "just
compensation" means full compensation for everything or element of
value taken. Jfonongahela Nav. Co. v. United States, supra. The
appraisal must be made having in mind what we have already said
concerning the character and duration of the franchises and the reasonableness of rates. While with these limitations, the owner is entitled
to receive the value of the franchises, having reference to their prospective use as now developed, and to the future development of their
use, consideration must also be had of the fact that further investment
may be necessary to develop the use, and of the further fact that at
any stage of development the owner of the franchise will be entitled
to charge only reasonable rates under the conditions then existing.
But, su~ject to such limitations, we think it should be said that the
owner is entitled to any appreciation due to natural causes, such as,
for instance, the growth of the cities or towns in which the plant is
situated. Catting v. Kansas City Stock Yanl8 Go., 82 Fed. Rep. 850.
Defendants' request 12, "that the fact that the franchises, rights
and privileges of said Maine Water Company are to be taken under
this Act in no respect destroys or impairs their value to said Water
Uompany, and cannot diminish or affect the amount to be awarded as
just compensation therefor," is approved, and the instruction should
be given.
Subject to the suggestionR we have made under defendantE;;' request
11, their request 1:1 is approved, and the instruction shoul<l be given.
It is as follows:-" That in estimating said franchises, and the present and future net earning power included therein, the appraisers
should duly weigh the nature and extent of these franchises, rights
and privileges, whether the same are perpetual or otherwise; also, so
far as proved, the rights of the Maine Water Company under all
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existing contracts and the value thereof; the extent of existing business and of the net incomes or revenues now derived or derivable
therefrom, the existing demand for new and additional services, and
for the development and increase of said business, incomes and revenues, the past, and probable future, growth or decay of the territory
now served, or capable of being served under said franchises, in population, in wealth, and in needs and uses for water to be supplied by
some water system, and the past, and probable future, increase or
decrease in said net incomes and revenues as affected by these or other
surrounding conditions; also the fact that by said taking said Water
Company will be wholly and forever deprived of all said franchises,
rights, privileges, earning power, incomes and revenues, and that it
is the duty of said appraisers to make, in their sound judgment, just
and full compensation to said Water Company for all the same."
Defendants' request 14, is as follows :-"That the true measure
of value, under the terms of this Act, and under the requirements of
the Constitutions of this State and of the United States, is just and
foll compensation to said vVater Company for each and everything of
value of which it is to be deprived by this taking; that in addition to
the special property covered by request 4, the plant, property, franchises, rights and privileges now held by said Water Company within
the territory embraced by this Act, contain distinct elements of value,
first, as an asset, and, second, as a source of income, having, or not,
present and prospective net earning power; that by the taking under
this Act said Water Company will be deprived wholly and forever,
both of said asset, aud of said source of income; that just compensation to said Company for what is thus compulsorily taken from it
requires that the sum to be awarded as a substitute therefor shall be
the foll equivalent of everything taken, both in value as an asset, and
in 11et earning power, and such a sum as, in the sound judgment of
the appraisers, will be the full money equivalent of all the plant,
property, franchises, rights and privileges aforesaid, and, at the same
time, if prudently invested at fair current rates of interest, will yield
to said Company the same net incomes and revenues, and for the
same term, that it will be deprived of by this taking; the net earning
power, incomes and revenues aforesaid to be determined under reason-
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able water rates, after due allowance on the one hand for operating
expense and maintenance or depreciation, and, on the other hand,
with due regard to the probable future increase or decrease thereof
under all conditions affecting the same."
Some portions of this request have already been considered so fully
that it is unnecessary to repeat. It is doubtless true that the property to be taken, both plant and franchises, are to be appraised, having in view their value as property in itself and their value as a source
of income. The physical property has value irrespective of the franchise, and the franchise without reference to the physical property.
But these two kinds of value practically shade into each other. The
value of the physical property is enhanced by the existence of franchises which make it usable. The value of franchises is enhanced by
the existence of physical property by which they may be profitably
exercised. There are these items of property, but only one entire system. There are all of these elements of value, from which is to be
estimated the value of the entire property, tangible and intangible, a8
a whole. The plaintiff is not to take the physical property without
the franchises, nor the franchises without the physical property. It
will pay one gross sum as an entire value, and take all the property.
The consideration of the elements will be useful only as it will enable
the appraisers to fix the just compensation to be paid for the entire
property as a whole.
But we cannot: assent to the proposition that the capitalization of
income even at reasonable rates can be adopted as a sufficient or satisfactory test of present value. Snch a capitalization would fix at the
present time a specific Yalue which would continue for all time to
come, m, a fixed and unvarying source of income, no matte!' how <~011ditions may be changed.
Our attention has been called to no case resting 011 the same priuci ples as this one does, where the capitalization of profits has been
adopted as the test of present value, certainly not in this country.
Take for instance, the case of Eclinbnr_qh 8trect Tramway Co. v. Lord
Provost, Appeal Cases, 1894, p. 456, cited by defendants. It does
not support the doctrine. In that case the arbitrator declined to
value t~e tramway lines by capitalizing the rental, and upon appeal,
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his assessment was affirmed and the appeal dismissed. It was held
that the statute under which the proceedings were had limited the
appraisal to construction value, which the arbitrator had considered
in the light of the fact that the tramways were then successfully constructed and in complete working condition; in other words, that the
company was a going concern. Lord atson, in the same case, at p.
4 7 5, said that val nation by rental "is not a satisfactory method in the
case of a tramway line which has never been let, and has no competing line within its district." How much importance is attributed to
the last suggestion is not stated. See Natfonal lVater lVorks Co.
v. Kansas City, 62 Fed. Rep. 853, supra; Newbui·yport Water (:0.
v. Newburyport, 168 Mass. 541. If the franchises were exclusive,
if they were perpetual, and if it could be known that what are
reasonable rates now would continue to be reasonable, there would be
more gronnd for sustaining such a test. But the franchises are not
exclusive, competition is possible, even, as the event has shown, more
than probable. They are not perpetual, but may be repealed. And
what may be reasonable rates at any given time will depend upon
conditions which not only may vary, but are likely to vary. Therefore the basis for capitalization is too uncertain to afford a satisfactory
test of value. By this, we do not mean to say that, while not a test,
present and probable future earnings at reasonable rates are not
properly to be considered in determining value. We have already
stated that they are.
Defendants request 15 raises no new question of law. It is sufficient to say the Constitution of the United States requires that just
compensation should be made to said \Yater Company for all its
property of every nature taken under the Act in question at its full
value, not to the taker, but to the seller.
To conclude. The appraisers should be instructed to receive and
consider all evidence offered, so far as admissible under the general
rules of law, which is pertinent under the rules stated in these
requests, so far as they have been approved by this court, and as
limited or explained in this opinion.
So O'rcler-ecl.
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Foreclosure by Publication.
§ 15;

C.

73, § 28;

Time of Record.
C.

90, § 5;

C.

Evidence.

R. 8., c. 7,

,91, § 2.

1.

When it ii; ::;ought to foreclose a mortgage on real estate by publication,
the foreclosure will be ineffectual, unless it appears by record that a copy of
the printed notice and the name and date of the newspaper in which it
was last published were recorded in each registry in which the mortgage
deed was or by law ought to have been reeorded, within thirty days after
imch last publication.
~- The time of record mu:st appear of record; and when tlw record i:-; :silent,
it cannot be shown by evidence aliunde the record.
:.;. \Vhen the record is silent as to time of recording, it cannot be amended
after the thirty days have expired so as to show that the recording wai:;
within the thirty days.

On report.

Bill in equity to redeem a mortgage.

Sustained.

This was a bill in equity for the redemption of a mortgage of real
estate. The bill, answer, notice of foreclosure, record and certificate
of the register of deeds, demand for an account and response, were
put in evidence.
The plaintiff offered to prove that he had no knowledge of where
the newspaper, in which the notice of foreclosure appeared, was
printed and published; and it was agreed that the same should he
taken as proved if the evidence was legally admissible.
The defendant offered to prove, by oral evidence, by the production
of the mortgage, by assignments and quit-claim deed, by the original
notice of foreclosure, a copy of which is on the register's certificate,
by the production of the newspapers in which the notices of foreclosure were printed and published, by introduction of the records of the
registry of deeds of Somerset County, in addition to other evidence
stated in the report, all the allegations set out in his answer, to establish the fact of foreclosure of the mortgage-the same to be taken
as proved if legally admissible.
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The defendant also asked leave to have the register of deeds amend
his record and certificate of foreclosure in accordance with the facts
stated in his answer, which was to be done if legally admissible.

E. N. Merrill, for plaintiff.
.J. W. Manson, for defendant.
SITTING:

WISWELL,

POWERS,

JJ.
J.

C. J.,

WHITEHOUSE,

EMERY, PEABODY, SPEAR,

STROUT,

JJ.,

SAVAGE,

DISSENTING.

Bill in equity to redeem from a mortgage. The
defendant holding under the mortgagee claims an absolute title
through a complete foreclosure by publication. The plaintiff denies
that the mortgage was legally foreclosed. And this is the sole issue
here. The plaintiff urges several objections to the foreclosure proceedings, only one of which do we consider, as we think that one is
necessarily fatal.
The statute, R. t,., chap. 90, § 5, requires one who seeks to foreclose a mortgage by publication, to cause a copy of the printed
notice, and the name and date of the newspaper in which it was
last published, to be recorded in the registry of deeds in which the
mortgage deed is, or by law ought to be recorded, within thirty days
after such last publication. That the printed notice was recorded in
this case is not in dispute. The defendant says in his answer that
it was recorded within thirty days after the last publication. But
the certificate of' the registe1:, which by statute is made prima facie
evidence of the fact of such publication, does not prove the allegation. It is not dated, and there is no record evidence that the printed
notice was seasonably recorded. By statute, every instrument is
"considered as recorded" at the time when the minute of its
reception. is made by the register upon the instrument itself.
R. S., c. 7, § 15. In order to effect a legal foreclosure, all conditions
required by statute must be strictly performed. .Freenian v. Atwood,
50 Maine, 473; Bragdon v. Hatch, 77 Maine, 433; Hollis v. Hollis,
84 Maine, 96; Belfcist Savings Bank v. Lancey, H3 Maine, 422.
And to support a foreclosure title, the performance of all statute
conditions must be proved.
SAVAGE,
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The defendant seeks to supply the want of record evidence by oral
evidence, or by an amendment of the record. And it is agreed by
the parties that if this can legally be done, it is to be regarded as
done. We are brought, therefore, to a consideration of the question
whether evidence aliunde the record is admissible, when the record is
silent, to prove that the printed copy was received for record within
thirty days from the last publication, or whether that fact must
appear upon the record itself. Much has been ~aid in argument
upon the question wh~her the statute contemplates that the register's
certificate of publication should be recorded. The defendant contends that it does not, and then argues that, ex necessitate rei, the
time of recording the printed copy must be proved alim1de. It is
true, that there is no statute specifically requirillg n·g-isters to record
the time when notices of foreclosure are receinxl for record, either by
certificate or otherwise. So there is no statute requiring registers to
record upon the book where the instrument is recorded, the time
when any other instrument is received. Yet it is believed that
throughout the entire history of this State, registers have well-nigh
universally recorded, and have regarded it as a part of their duty to
record, on the book, with the record of the instrument, the date on
which it is received for record, which, of course, is the date of record;
and that failure to do so, if any, has been due to inadvertence. The
very universality of the practice for so ma11y years is of itself significant of the proper interpretation of the statutes of registry. It is the
interpretation which Heerns to have suggested itself to all concerned.
The statute requires the register to minute on every instrument the
time it is received for record. R. S., ch. 7, § 15; ch. 73, § 28.
And the official memorandum seems to have been then regarded as a
part of the instrument itself for recording purposes. The courts and
the profession have invariably regarded the records of the date of
receiving instruments for record as they appear in the books with the
records of the instruments, as satisfactory and sufficient evidence to
determine priority of title by priority of record; and yet unless these
records are made as a part of the official duty of the registers, they
are not evidence at all.
But if we were to concede the premises of the defendant, we do
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not think it would necessarily follow that it need not appear of
recor~ that the printed notice of foreclosure was seasonably received
for record. The design of the statute undoubtedly is that the record
shall give notice of the foreclosure. To give notice of the foreclosure, it must give notice of the successive essential steps necessary
to complete foreclosure, because if any are missiug, it is not a
foreclosure, and notice of such imperfect proceedings would not be
notice of a foreclosure. A defective record is not notice. Hill
v. JJlcJ.Yielwl, 7t3 Maine, 314. The time of recording is essential,
because the foreclosure proceedings are null and void unless the
printed notice is recorded within thirty days after the last publication. The argument, therefore, is not based upon any specific
provisions of any statute, !Jut rather upon what is believed to be the
reasonable and proper, if not necessary, interpretation of the statute
requiring registry of a publiEhed notiee of foreclosure within thirty
days. To re-state it, it is that registry within thirty days is essential
to the very validity of the foreclosure. Ordinarily an instrument
of conveyance becomes effective without any regard to the registry.
It is valid whether registered or not. It conveys title whether
registered or not. Registry merely serves to give notice to third
parties. In law, it is notice. But a foreclosure does not become
a foreclosure unless it is recorded, and recorded within thirty days.
The record becomes a part of the muniment of title. And if
there is no title by record within the thirty days, there never
can be. Inasmuch as the time of record is essential to the validity
of the title created by record, that also must appear of record, or
else there fails to appear a complete reconl title. All that appears
of record may be true, and yet no title. It is not a munirnent of
title. It does not prove title. Orn-) cannot set it up as the last
step iu the proof of a reconl title,- that is, a title not merely
protected, but created by registry, without showing something that
the rcconl does not contain. The step is not long enough to reach
across the chasm. Hence we think that the time of recording must
appear of record.
It is suggested that the statute provision making the register\; cert.ificate prima focie cYiden<'e of the fact of pnhli<'ation raises a fair
YOL. XCVII ]
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implication that the fact of publication may be shown otherwise.
Whether that be so or not, it is certainly true that the fact that there
was no publ~cation may be shown otherwise. It is prima facie
evidence, but not conclusive. The certificate may be attacked, but is
sufficient as far as it goes, if not attacked. Whether or not there may
be a vital distinction in respect to the prima facie evidential force of
the certificate, between the case of one who seeks to prove a title created by record, and who may stand with a record or fall for want of
one, and that of him who would attack such a title, need not be
decided. Here we are not concerned with the contents of the certificate, but with what it does not contain, or to speak more exactly,
with the fact that it is not shown by record either in the certificate, or
out of it, that the notice was recorded within thirty days from the last
publication.
There being no record evidence that the printed notice was recorded
seasonably, can the want of it be supplied by evidence aliunde'? \Ve
think not. Besides the reasons already stated, there is a strong reason to be deduced from the very purpose of our system of registration
of land titles, and that is, certainty and security of land tenure. The
stability of land titles depends in a large degree upon the certainty of
record evidence.
In Cha.-;e v. Savage, 55 Maine, 543, a mortgagor sought to extend
the time when foreclosure would become absolute by showing that
the mortgagee had fraudulently misstated to him the time when the
right of redemption would· expire. The court, after saying that the
claim was not sustained by the evidence, added words which are
peculiarly appropriate here. "Besides," the court said, "the record
was the only fountain from which such information could flow. To
that place all parties interested could and must resort. Otherwise
the record, designed to protect ti1e interests of all, becomes a nullity,
since it might be avoided by parol testimony, or the weight of testimony as judicially decided, based upon the imperfection of human
memory, rather than the recorded certainty."
Nor can the record be now amended. The record which makes a
foreclosure legal and complete must be made within thirty days from
the last publication. The record as it is on the last one of these
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thirty days is the record that must stand. No later amendment could
be recorded within the thirty days, and so be in compliance with the
statute requirement. A record which is a rnuniment of title, and
which must exist as such within thirty days, or not at all, ca~not be
subsequently amended so as to make that good, which never was good
within the thirty days.
The foreclosure relied upon by the defendant is, therefore, ineffectual to give him absolute title. It is unnecessary to decide, and we
do not decide, the other questions discussed by counsel, namely,
whether the publication of notice as described in the register's certificate was sufficient, and if not, then whether proper publication in
faet may be otherwise shown.
The plaintiff is entitled to redeem. In accordance with the stipulation, the case is to be remanded to the court below to ascertain the
amount due on the mortgage.
Bill 8u:-:tained ll'if h co1,f ...;,
Ga8e 1·emanded in <u·eordanec with stipulation.

EMERY, PEABODY

and

SPEAR,

.JJ., dissenting.

\Ve dissent for the following reasons among others.

I. Our system of registration of titles is wholly the creature of
statute. The registering officer is purely a statutory officer. He
has only statutory duties which of course he must perform carefully
and faithfully. The statute requires the register of deeds to minute
on the instrument to he recorded the day and time of day when
received. R S., ch. 7, § 15. It does not require him to minute
such time, or any time, on the page where the instrument is eventually recorded. The majority opinion concedes this, hut proceeds to
add that duty to his statutory duties. This seems to us legislation,
which the constitution forbids the court to undertake.
The Legislature has required the town clerk, as a registering officer
of chattel mortgages, to note the time on the recm·d as well as on the
instrument. R. S., ch. 91, § 2. It has made no such requirement
of the register of deeds. There is no presumption that this omission
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in the case of the register of deeds was unintentional, but if it be a
casus omissus and much inconvenience and loss must result unless the
omission be supplied, it is for the Legislature, and not'for the court,
to supply it. Pa1·sons v. Copeland, 33 Maine, 370, 375. A general
custom of registers of deeds to note upon the page of the record the
time when recorded is assumed without evidence, hut such a custom,
if it exists, cannot make a statute nor add to one. Suppose this register to he indicted for this omission, will the court convict and punish
him criminally because of the custom of other registers, without any
statute'? Can other registers make a law to convict him'?
U. The register of deeds was authorized by the statute to record
this notice of foreclosure if filed ,ritl1in thirty days from its last publication. For him to record it if filed after that thirty days would be
an unauthorized and. unlawful act. De Witt v. 1llonlton, 17 Maine,
418. The notice was recorded and there is nothing showing it to
'have been unlawfully recorded.
The ancient and favored rule is ornnia rite acta pnesmmmtnr. It
has been repeatedly applied hy this court to sustain interests otherwise
imperilled by acts or omissions of public officers. Treat v. Ornno, 26
Maine, 217; 8horey v. lfussey, 32 Maine, 579; Blanchard v. Dou•,
32 Maine, 557; Pratt v. Pierce, 36 Maine, 448; .Mc Clinch v. Sturgis,
72 Maine, 468; Snow v. Weelcs, 75 Maine, 105, 108; ~JIIaxcy v. Bowie,
96 Maine, 435. The majority of opinion, however, holds in effect
that it must be presumed, not only prima facie hut conclusively, that
the record was unl~nvfully made, aml that the register wm, guilty of
an illegal act. No authority is cited i11 support, and we think none
can be found.
III. The report of the case shows that the mortgagee in fact did
all that the statute required of him to perfectly foreclose the mortgage. He caused the proper notice to he published in the proper
newspaper, and within thirty days after its last publication furnished
to the register of deeds a copy the1:eof to be recorded, and the register "received" it for record within that time. There was nothing
more for the mortgagee to do, or that he could do. The register
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was not his agent. The State then took charge of the procedure
through its own agent, or officer, the register. The report authorizes
us to assume that the register minuted on the copy of notice furnished him, the time when it was received, and hence when to "be
considered as recorded." The only slip by anybody, according to the
report, was the omission to also minute on the record the ..time when
received, if that be a slip. This slip was not that of the mortgagee
nor of his agent, hut solely that of the State's officer, the register.
e think reason and authority bo'th hold that the mortgagee
having fully complied with the State's requirements should not suffer
from a subsequent omission of the State's officer, but that the consequences should fall on the searcher, who after all only relies on such
visible omission to establish his own title.
e are to assume, as above
stated, that the register minuted upon the copy of the copy of the
notice the time when received for record. In Gillespie v. Rogers,
146 Mass. 610, 612, the court declared the law as follows: "If the
recording officer places upon it (the instrument to be recorded) his
certificate that it has been so received, even though he afterwards
fails in his duty, by recording it inaccurately, by omitting material
portions of it, or even by altogether suppressing it from the records,
yet in contemplation of law the whole world has constructive notice
of it, just the same as if it had been accurat~ly copied in full upon
the records. It is obvious that, under this rule, one searching the
records may fail to find all that is necessary for his protection; but
nevertheless he will be bound." See cases cited in that opinion,
especially Syke8 v. ]<eating, 118 Mass. 517,519; also see Monaghan
v. Longfellow, 81 Maine, 278; flfoxcy v. Bowie, 96 Maine, 435;
Lcw,i8 v. Hinrnan, 56 Conn. 55; People v. Bristol, 35 Mich. 28;
Nichol8 v. Reynolds, 1 R. I. 30; Cherne v. Bennett, 58 N. H. 428;
JJfidual Life Ins. Co. v. Dake, 87 N. Y. 217; Bigelow v. Toplfff, 25
Vt. 273; Stearn Stone Outfe,,· Co. v. Sears, 23 Fed. Rep. 313;
Lytle v. Arkansas, 9 How. (U. S.) 314; 1 Devlin on Deeds, 686.
All the above cases and many others sustain the doctrine that the
person seasonably filing the instrument for record is protected, and
the consequences of the recording officer's subsequent omissions fall
upon the searcher of the records. Only one case is cited in the
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majority opinion on this point, Hill v. °fricNiclwl, 76 Maine, 314, in
which there was not an omission, something left out, as here, but
a complete record apparently full and correct, with nothing to suggest to the searcher any error or incompleteness. In the case at
bar, the incompleteness was apparent and it was also apparent that
the incompleteness was the error of the register. Even if it could
not be presumed that the record was in fact seasonably made nothing appearing to the contrary, the record was made and was visible.
It put the 8earcher upon inquiry if he doubted whether seasonably
made. He should not base his title on such an omission.
The effect of the majority opinion is to deny the citizen, without
fault of his, au acknowledged legal right earned by his full performance of every legal duty imposed upon him, and though not necessary
to protect the rights of innocent third parties. This seems to us an
injustice which could be easily avoided by a reasonable application of
approved legal principles.

Roy J.

BOSTON,

by next friend, vs.

York.
Negligence.

SAMUEL BuFFU.1\t,

and others.

Opinion December 29, l 902~

Machinery. Printing-press. Shafting. Steam Engine.
Power. Contributory Negligence. New Trial.

Ovaloadi11y

A proposition whieb, if not meehanieally in1possiblt', is exct•edingly improbable, should not be permitted to serve as the basis for the verdict of a jury.
,vhere a verdict is so manifestly wrong as to induce a belit·f tlwt it ,nu; the
product of misapprehension, bias or prejudiet> on the part of tht• jury, it
should be set aside.
Plaintiff ,vas operating a printing-press impplied with power by the same
engine which operated the other machinery in defendants' box factory,
printing strips of board for box covers. The lower jaw of the press falling
after an impression made, it was tlrn duty of the plaintiff to remove the
printed strip from the platen with his right hand, and with his left during
the upward movement, to put a new strip in place to be printed. He tes-'
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tifies that in the instance in controversy the press opened more slowly than
usual and closed more quickly and did not give him time to take his hand
out before it was caught, but testified to no jump and used no similar
graphic word to suggest any sucp. sudden motion of the lower jaw of the
press as the ,vord "jump" does. It is self-evident, and the previous
action of the press under similar variations of the load on the shaft as
described by the other witnesses, and the plaintiff himself, showed that
the first effect of a sudden quickening in speed of the shaft would only be
to cause the belt to slip and then to gradually accelerate the speed of the
press.
Held; that a theory, that at the time when plaintiff was feeding the press
its lower jaw gave a sudden jump, caused by a rapid increase in the speed
of the main power shaft of the factory, and caught the fingers of plaintiff's
left hand bebveen the frame-work of the platen and the die before he
could, by the exercise of due care, discover the danger and remove his
hand, is not well founded.

Motion by defendant.

New trial granted.

Case for injuries to the fingers of plaintiff's left hanJ which were
crushed between the frame-work of the platen and the die plate of a
printing-press in defendants' box factory, in North Berwick. Plaintiff's declaration was as follows:-

"In a plea of the case, for that the said plaintiff says the defendants are the owners of a box factory situated in said North Berwick
and operated the same, on the ninth day of August, A. D. 1900; that
the said plaintiff was employed by said defendants to work in their
said box factory at a printing-press; that said plaintiff's duties consisted in feeding said press with the materials to be printed; that said
printing-press was run by force transmitted by machinery eonnected
with an engine which was used to furnish the motor power for said
box factory; that it was the duty of said defendants to furnish said
plaintiff with proper, safe, and suitable machinery and implements to
work; that said defendants, wholly regardless of this duty, negligently
and carelessly furnished this mill or box factory with an improper,
dangerous, inadequate and defective engine, which furnished the motor
power that run said printing-press; that by reason of said defendants'
negligence and carelessness in furnishing said defective engine as aforesaid, said printing-press worked and run in an irregular, defective and
dangerous manner, and opened and closed at irregular and deceptive
intervals; and while said plaintiff was engaged in the work for which
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he was employed by said defendants at said printing-press, and while
he was in the exercise of <luc care and diligence, on the ninth day of
Angust, A. D. 1900, at said box faetory in said North Berwick sai<l
plaintiff's left band was caught in said printing-press and crw;hed,
the bones of said hand and wrist fractured and diHplaeed, and said
hand was seriously and permanently injured, and the plaintiff lias
thereby been prevented from doing any labor or using said hand; has
been put to great expense for medicine and medical attendance, arnl
bas suffered great distress of mind and body, to the damage etc."
The defense was the general issue with a brief statement in effect
alleging knowledge and assumption of the riHk by the defendant,
also contributory negligence.
The facts are stated in the opinion.

E. P. Spinney, for plaintiff.

In an employment like this it is absolutely necessary that the press
close regularly; for the work is rapid, requiring great attention, and
because the operator must naturally acquire a personal automatic
motion in order to feed the press, and any sudden variation of the
motion of the press would deceive the operator and thereby cause
him injury. And this automatic motion of the operator and the
deception change of speed would cause, is admitted by the defendants' foreman.
The plaintiff says he was under these conditions in the exercise
of due care and not guilty of any contributory negligence, because
he did not know the press would jump, and so ha Ye the jury said
by their verdict.

a

,vhat is ordinary care, due care and diligence, and contributory
negligence under the circumstances of the case, are not matters of
law, but wholly for the jury where there is evidence produced.
16 Am. & Eng. Encly. of Law, 465, and cases cited: Watson v.
Portland & Cape Elizabeth Railway Co., 91 Maine, 584, 67 Arn.
St. Rep. 268, 44 L. R. A. 157; Eagan v. Fitchburg Railroad Co.,
101 Mass. 315, 317; Garrnon v. Bango,1·, 38 Maine, 443; Hooper
v. Boston & Jl,foine Rail1'0ad, 81 Maine, 260; Phirnrner v. Eastern
Railroad Co., 73 Maine, 591, 592.
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The defendant should have provided suitable machinery and kept
the same in a safe condition, as employers are required by law to do,
and should not have taxed the same beyond its capacity. Bnzzell
v. Luconia 1Jlan1ifcwt1wing Co., 48 Maine, 113, 77 Arn. Dec. 212.
The damages are not excessive. Ven·ill v. JJiinot, 31 Maine, 299;
Mason v. Ellsworth, 32 Maine, 271 ; Blcwknuin v. Prnp1·ieto1·s of
Gm·diner and Pittston Bridge, 75 Maine, 214.
The following verdicts for injuries to hand and loss of fingers
were held not excessive,-" disabi,lity of fingers, $4500," Bolden v.
Jensen, 70 Fed. Rep. 505; "3 fingers, $2400," Savannah R. R. Co.
v. Howard, 91 Ga. 99; "2 fingers, $2500,", Campbell v. JJicCay, 3
Tex. 298; "3 fingers, $3000," Neilson v. lJfarinette & JJ;I. Paper Oo.,
75 Wis. 579; "3 fingers, $4000,'' Barg v. Ban.efi,eld, 65 Minn.
355; "4 fingers, $7500," Lake 8ho1·e R. Co. v. Humdt, 41 Ill.
App. 200.
In Hast:ings v. Stetson, 91 Maine, 229, 233, the court says: "In
estimating damages for such injury much must be left to the sound
judgment of the jury. Their judgment is entitled to respect."
Counsel also cited: Frye v. Bath Gas & Electric Co., 94 Maine,
17, 18; Allen v. Boston & Maine Railroad, 94 Maine, 402;
Williams v. Gilman, 3 Maine, 276 j Hurite1· v. Heath, 67 Maine, 507;
Smith v. Brimswiclc, 80 Maine, 189, 192; Bernard v. JJlerrill, 91
Maine, 358; Tower v. Hw;lam, 84 Maine, 86; Dodge v. Dodge, 86
Maine, 393; Dntch v. Bodwell Gnmite Co., 94 Maine, 34; Rhoacle8
v. Varney, 91 Maine, 222, 226; Pa'!'l.:8 v. Libby, 92 Maine, 133.
H. B. Cleaves and S. C. Pe,1·1·y; B . .F: Cleaves, H. T. TVaterhouse
and G. L. Emery, for defendant.
SITTING:

vVISWELL,

BODY, SPEAR,

C. J.,

S'rROU'r,

SAVAGE,

POWERS,

PEA-

JJ.

SA v AGE, J.
Action for personal InJuries. The defendants were
the owners and operators of a box factory in North Berwick. In
the factory were two resaws, a planer, a groover, a cutting off bench,
a nailing machine, a printing-press, and other machines, all belted to
a single main shaft overhead. Power was supplied by an engine of
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25 horse-power, which was connected with the main shaft by a single belt. The governor upon the engine was adjusted to a maximum
or normal speed of 185 revolutions a minute. The printing-press,
concerning which this controversy has arisen, was the Prouty press
so-called. The die, or type, was placed in a nearly perpendicular
position. The platen, upon which matter to be printed was placed,
was fastened to a yoke, and constituted what some of the witnesses
called the "lower jaw" of the press. The platen and yoke were so
adjusted to the frame-work of the press that in operation they moved
with a hinge-like movement, the hinge being at the bottom of the
die. The outer edge of the platen, that is, the edge nearest to the
operator who stood in front of the press, moved upwards, carrying
the matter to be printed until it was impressed evenly against the die.
Then the jaw opened and the platen and yoke went back towards a
horizontal position. When closed, the frame-work of the platen was
within three-eighths of an inch of the die. In opening or closing,
the outer edge of the platen passed through a distance of eighteen
inches. There were guards on the platen to keep in place the matter
to be printed, and they were so situated that the operator in feeding
the press would necessarily extend his hand into the jaw, about to
the wrist. The belt connecting the printing-press with the main shaft
was au inch and a half wide. The pulley on the main shaft was six
inches in diameter, and the one on the press was twelve inches. The
latter pulley was double, consisting of a loose pulley two inches in
width, and a fast pulley of the same width. The press was started by
shipping the belt from the loose pulley to the fast one. The exact
weight of the platen and yoke is not known, but it was estimated,
and we think fairly, at about 200 po{mds. This weight, turniug
upon the hinge, had to be lifted by mechanical power for each
impression. Its own weight helped to carry it back. Attached to
the press was a balance wheel, forty inches in diameter, with a solid_
iron rim three inches across the face and four inches deep. The rim
was supported by seven or eight solid iron spokes, each an inch in
diameter. The weight of the balance wheel was fairly estimated, we
think, at about 150 pounds. The balance wheel was upon the same
shaft as the press pulley was, and consequently was turned with the
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pulley. Ordinarily the press made about twenty impressions a
minute. The plaintiff testified that it was twenty-two, and the
defendant, that it was seventeen. But approximately, it took three
seconds for the jaws of the press to open and close.
The plaintiff had been employed in the defendants' factory for a
year and a half, and at the time of his injury was tending the press,
and had been doing so for much of the time for six months. He
was printing upon strips of board prepared for box covers. The
strips were five and three-quarters inches long, three and threequarters inches ,vide, and three-sixteenths of an inch thick. ,vhile
the lower jaw of the press was falling, after an impression had been
made, it was the duty of the plaintiff to remove the printed slip from
the platen with his right hand, and with his left hand to place a slip
to be printed, upon the platen, during its upward movement, and
before it reached the point of impression.
The plaintiff, in argument, claims that while so placing a slip upon
the platen, it made a sudden jump, owing to an acceleration of the
speed of the main shaft, and that the fingers of his left hand were
.,caught between the frame-work of the platen and the frame-work of
the die, three-eighths of an inch apart, and severely injured. He
claims that the speed of the revolutions of the main shaft was irregular, and that in this instance it sud<le·nly increased, with the effect of
making the lower jaw of the press jump. His testimony was that
the press opened more slowly than usual, and closed more quickly,
and did not give him time to take his hand out of the press before it
was caught. He used no language as graphic or significant as the
word "jump" _is. And he attributes this sudden acceleration of
speed to the fact that the engine was not possessed· of sufficient power
to carry evenly the load which was placed upon it. He says that on
many occasions, while working on other machines, he had noticed
variations in the speed of the shaft, or in the machines which took
their power from the shaft, but that once and only once he had
noticed a variation in the speed of the press itself. He does not
characterize that variation as a "jump." Nothing in the case has
any tendency to show that there was any fault m the engine and
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machinery or their operation, except that the engine was too small
for the load put upon it.
It is both proved and admitted that the engine was overloaded;
that when all the machines were running, the speed of the engine
was retarded below the normal speed fixed by its governor; and that
when one or more machines ceased to run, and their load was taken
off, the speed of the engine was thereby accelerated. And it is shown
that this happened frequently, if not daily. But the defendants
claim that this acceleration was gradual, and not sudden, like a jump;
that the increase in speed was controlled in part by the governor
upon the engine; and that particularly as to the press, its variations
in speed were so regulated by the balance wheel as to make it mechanically impossible, belted as it was to the main shaft with a belt only
an inch and a half wide, for the jaw of the press to make a sudden
jump. It is claimed that the inertia of the balance wheels would so
far resist a sudden acceleration of speed in the shaft as to cause the
belt to slip momentarily upon the pulley, and that the quickening
of the speed of the jaw would be gradual and not sudden. And the
defendants contend that such an acceleration of speed would be
noticeable to an operator who was duly careful, and that, in any event,
it 'would be no greater acceleration than should have been anticipated
by an operator of the age, intelligence and experience of the plaintiff,
who knew of the frequent variations in the speed of the machinery;
that the danger was obvious and appreciable, and hence tliat the
risk was assumed by the plaintiff, under the rules of law governing
the relation of master and servant.
And the bite of the chief contention between the parties in this
case is whether, on the one hand, upon the plaintiff's testimony that
the jaw "opened slowly and closed quickly," its speed ,vas increased
so suddenly and so greatly, like a jump, that the plaintiff could not
reasonably have anticipated it, or have seen it, and so avoided the
consequences, or whether, on the other hand, the acceleration of speed
necessarily was gradual, and no greater than should have been anticipated by the plaintiff, with his knowledge of previous variations in
shaft and press, and no greater than would have been noticeable to an
attentive operator, with his eyes and his mind upon his work and the
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press. For the defendants say, in this connection, that the injury to
the plaintiff was due to his own careless inattention, which has been
said to be the very essence of negligence. Taskei· v. Farrningdale,
85 Maine, 524.
It is evident that the plaintiff's employment was one attended with
danger. The general danger was obvious, and, without doubt
appreciable by the plaintiff. To feed the press, moving normally,
without endangering the hand of the plaintiff, required constant
attention and watchfulness on his part. This is so, even if long continued work at the press had made the movements of his arm and
hand more or less automatic, as he claims. And it is all the more
his duty to be watchful, if he knew, as he ~ays he did, that the speed
of the engine was irregular. For if he knew that, he must have
known also that an irregularity in the speed of the engine tended to
create an irregularity in the speed with which the lower jaw of the
press rose to meet the die.
There is no evidence that at the time of the accident any load was
taken off the engine. It is only presumed. But we think that if
there were any acceleration in the speed of the press, it might fairly be
inferred, under the circumstances, that it was due to a lessening of
the load of the overloaded engine. This would account for the
quickening of speed testified to by the plaintiff, though we are unable
to see how it can account for the change in the prior downward movement of the jaw, which the plaintiff says was slower than usual.
The defendants, as already stated, claim that the action of the governor upon the engine had a tendency to prevent a sudden increase of
speed like a jump. But we are not satisfied that this would be so
when the engine was overloaded. ln such case the load, and not the
governor, holds back the engine, and keeps its speed below the normal
rate. If, however, the load is taken off, the engine increases its speed,
the governor thereby is made to revolve more rapidly, and the centrifugal force tends to extend its arms t9wards a horizontal line. The
mechanical effect of this movement is to shut off steam as the speed
nearly approaches the maximum, and thereby prevent the speed
exceeding the maximum. Now if at the time the load is taken off
the engine, the speed is so near the maximum point that any for-
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ther increase would have the effect at the same time of shutting off
steam by the governor, the governor may prevent a sudden jump.
But we think if the speed was much below the maximum, the governor would not at once have any material effect in retarding speed.
We must, therefore, examine another claim of the defendants,
namely, that the balance wheel on the press would itself prevent a
sudden jump in the speed of that machine. The o~ject of a balance
wheel, of course, is to balance or regulate the speed of the machine,
and to steady its movements. "\Vhen the yoke and platen of this
press were being raised to make an impression, their weight constitntecl a load to be lifted. That weight would have a tendency to
retar<l the press. During the falling movement of the platen and
yoke, the press, without a balance wheel, would recover its speed.
There would, therefore, be a constant tendency towards an irregularity, an unevenness, in speed. The balance wheel is designed in
part to overcome this unevenness. Its rapid revolutions, three for
each printed impression, in this case, created a momentum which
helped to carry' the load up evenly, and also tended to prevent a
quickening in speed while the platen and yoke were falling. It
carried the machine over the hunches, so to speak. But a balance
wheel regulates the movements of a machine not only as against
uneven loads, but as against uneven power. Its momentum tends to
carry the machine along evenly if the power slackens momentarily,
and likewise its inertia resists and tends to retard any sudden acceleration of speed.
It appears clearly in this case that the inch and half belt running
on the press pulley, unless very tight, would not lift the platen and
yoke when lying down, without the aid of the momentum of the
balance wheel. ,vhen the machine was at rest, the belt, unaided,
would slip upon the upper or six inch pulley. To start the press,
the operator had to start the balance wheel with his hand.
Now, under these conditions, the question is whether the jury
were justified by any reasonable inference in finding that any acceleration of speed in the engine and main shaft could be transmitted by
that belt to that press, and so overcome the inertia of that balance
wheel as to give the platen and yoke a jump, such as the plaintiff
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now complains of, and at a time when the platen and yoke were
being lifted. We think they were not. We think the proposition,
if not mechanically impossible, is so very improbable that it should
not be permitted to sustain this verdict. Under the conditions which
the case discloses, it seems to us self-evident that the first effect of a
sudden quickening in the speed of the main shaft would only be to
cause the belt to slip, and then gradually, and probably quickly, to
increase the speed of the press. To the suggestion that perhaps the
jump occurred when the platen and yoke were falling or at the point
of momentary rest between th·e downward and upward movements,
and so, when they were not a load upon the power, it is ouly
necessary to say that that is not the jump which the plaintiff claims
Jrnrt his hand, nor does it describe the movements he testified about.
Our conclusion is strengthened by the fact that although there
were frequent, daily, if not hourly, variations in the speed of the
overloaded engine, caused by changing the load, and although the
plaintiff had worked at this press for six months whenever it was in
operation, and had observed the variations in the speed produced by
the engine, he does not claim that he ever saw the press vary its
motion before, except on one occasion; and of the several other witnesses who had worked on the press, none, as they testify, ha<l ever
seen it vary at all.
We also find it difficult to rid ourselves of the conviction that
if the plaintiff had been paying proper attention to his work, with his
mind as well as with his eyes, he would not have failed to discover
his hand approaching the die, more quickly perhaps, but in season to
have removed it, so far as respects any acceleration of speed which
has been testified to, or would have been possible under the circumstances.
We think the verdict was clearly wrong.
Motion sustafoed. New trial grnnted.
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and another,

V8,

l:KHABITANTS OF WOODVILLE.

Penobscot.
Pauper.

Opinion January 1, 1903.

Reli~f l1y 1.Yon-resident.

R. 8., c. 24, § 43.

;\ o statute of this ~tate ereates any liability npon part of a municipality to
re-imbun~e an inlrnLitant of anothPr town for exp<:'nses incurred by him in
sueh other town for thP relipf of a panpPr, "·hose settlement is in the town
sought to Le held liable for such expenses. Consequently, an action for
such expenses so incurred, not based upon any contract express or implied
with the rlefendant towi1, eannot bE:' maintained .

..Agreed statement.

.J mlgment for defendant.

Action for boar(l for 77 days of an aged woman whose pauper
settlement, for the purposPs of this suit only, was admitted to be in
the defendant town.
The case is stated in tlw opinion.
A. lJ~ Wcathf'l'Uec, for plaintiff.
Counsel contended that the defendant tovvn, since with full knowledge of this woman's distresse(l condition, it suffered her to remain
at the house of the plaintiffs without making provision for her, cannot avoid its responsibility, through the 1wglect of its overseers.

ll11_r;o Clari:, for defendant.
SIT'I'ING:

\VrsWELL,

BODY, SPEAR,

C. J.,

El\rnRY, vVHITEHOUSE, POWERS, PEA-

JJ.

WmwELL, C. J.

s

R. S., c. 24, 43, provides that: "Towns Hhall
pay expem;es necessarily incurred for the relief of paupers by an
inhabitant not liable for their support, after notice and request to
'the overseers, until provision is made for them." But neither this
nor :rny other statute creates any liability upon the part of a municipality to re-imbnrse an inhabitant of another town for expenses
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incurred by him in such other town for the relief of a pauper.
}Varren v. lslesborongh, 20 Maine, 442; Boothby v. Troy, 48
Maine, 560.
In this case the plaintiffs, living in the town of Lincoln, sue the
inhabitants of the town of vV oodville, · for the board of a person
having her pauper settlement in the latter town, which board was
furnished in the town where the plaintiffs reside, after notice to the
defendant town. The statute gives no such remedy.
It is undoubtedly true that a town ~nay become liable to an inhabitant of another town for relief furnished a pauper, by virtue of a
contract between the town and the person furnishing relief, but no
such contract, either express or implied, is shown in this case.
In accordance with the stipulation of the report, the plaintiffs will
be nonsuited.
Plaintiffs Nonswit.

MICHAEL

J.

.FRYE,

Admr., In Equity,

vs.

G.As

BATH

AND ELECTRIC

Sagadahoc.
Accident Insurance.

Compau~, and others.

Opinion January 1, 1903.

Casualty Company.

Indemnity.

Liability to Third Persons.

The plaintiff's intestate, while in the employ of a gas company, sustained
bodily injuries through the latter's negligence. In an action commenced
h:v him against the gas company to recover damages for such injuries, his
administrator, he having died pemling the litigation, recovered judgment.
This judgment has been in no part satisfied, and is now worthless, the gas
company having made an assignment for the benefit of such of its creditors as became parties thereto, and neither the plaintiff nor his intestate
ever became ~t party to this assignment.
At the time of the accident wherein the plaintiff's intestate received his
injuries, the gas company had a contract with a casualty insurance company, wherein the latter had agreed to indemnify the gas company, for
the period of time named therein, "against loss from common law or statutory liability for damages on account of bodily injuries, fatal or non-fatal,
VOL. XCVII

16

242

FRYE V. GAS & ELECTRIC CO.

[97

accidentally suffered by any employee or employees of the assured while
on duty at the places and in the occupations mentioned in the schedule
hereinafter given, caused by the negligence of the assured, and resulting
from the work described in the said schedule, subject to the following
special and general agreements, which are to be construed as co-ordinate,
as conditions." One of these conditions was as follows: "No action shall
lie against the company (the insurer) as respects any loss under this policy
unless it shall be brought by the assured himself to re-imburse him for loss
actually sustained and paid by him in satisfaction of a judgment after trial
of the issue."
Upon a bill in equity brought by the judgment creditor against the gas company, the casualty insurance company and others, wherein the complainant prays that the insurance company may be compelled to pay to the
complainant the amount of his unsatisfied judgment, held; that the contract of the insurance company was not one of insurance against liability,
but of indemnity against loss by reason of liability; that it was not the
object or intention of the contracting parties that the insurer should guarantee the gas company's liability for negligence to its employees; that the
undertaking of the insurer was to re-imburse or make whole the assured
against loss sustained by it on account of its liability to its employees for
negligence; and that independently of the condition in the contract of
insurance above quoted, the court would be compelled to construe this
contract as one of indemnity only.
Also; that there can be no doubt about the meaning of the language of the
condition above quoted, and no question about the right of the contracting parties to insert such a provision in their contract for the purpose of
making clear the nature and limit of the liability of the parties or either of
them; that by this unequivocal language in the condition above quoted
the undertaking of the insurer was expressly limited to liability in an
action brought by the insured "to re-imburse him for loss actually sustained and paid by him.''
See Prye v. Bath Gas, etc., Co., 94 Maine, 17.

On report. Bill dismissed.
Bill in equity against the Bath Gas and Electric Company, its
assignees under a common law assignment, the trustee of a mortgage
given by the Gas Company to secure its bonds, and the Fidelity and
Casualty Company, alleging that the latter named company refuses
to pay the amount of the judgment recovered by the plaintiff (see
Fr;ye v. Bath Gas, etc., Oo., 94 Maine, 17) and that the Gas Company, its transferee, and its assignees, neglect to enforce the contract
with the Casualty Company, or to pay the amount of the aforesaid
judgment; and praying that the Casualty Company be compelled to
pay the same.
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The case is stated in the opinion.

F. E. Soitlhm·d and S. L. Fogg, for plaintiff.
C. TV. Larrabee and G. E. Hughes, for defendants .

•

SITTIKG:

VVISWELL,

POWERS, PEABODY,

C. J.,
JJ.

WHITEHOUSE,

STROUT,

SAVAGE,

WISWELL, C. J.
At the December term 1898 of this court for
Sagadahoc County, the plaintiff's intestate, entered an action against
the Bath Gas and Electric Company to recover damages for personal
inju~·ies sustained by him on March 10, 1898, while in the employ
of that company, and by reason of its alleged negligence. After a
trial before a jury, in which a verdict was rendered for the plaintiff,
the case was taken to the law court upon the defendant's motion for
a new trial, and finally, at the April term, 1900, judgment was
rendered against the Gas and Electric Company in favor of the complainant as administrator of the plaintiff in that action, the latter
having previously died, for the sum of $4416.65 and costs.

At the time of the accid~nt, wherein the plaintiff's intestate
received the injuries complained of in the suit above referred to, the
defendant in that suit had a contract of indemnity with the Fidelity
and Casualty Company, one of the present respondents, wherein the
latter, for a valuable consideration, had agreed to indemnify the Bath
Gas and Electric Company, for the term of twelve months · from
December 1, 1897: "Against loss from common law or statutory
liability for damages on account of bodily injuries, fatal or non-fatal,
accidentally suffered by any employee or employees of the assured
while on duty at the places and in the occupations mentioned in the
schedule hereinafter given, caused by the negligence of the assured,
and resulting from the work described in the said schedule, subject
to the following special and general agreements, which are to be construed as co-ordinate, as conditions." One of these conditions was as
follows: "No action shall lie against the company (the insurer) as
respects any loss under this policy unless it shall be brought by the
assured himself to re-imburse him for loss actually sustained ,and paid
by him in satisfaction of a judgment after trial of the is~ue."
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The defense of the original suit was partially assumed by the Casualty Company, and was conducted by its counsel in conj unction with
that of the Gas Company, under a clause in the contract of insurnnce
which gave the insurer the right to defend such snits.
In August, 1898, the Bath Gas and :Electric Company, being insolvent, made a common law assignment for the benefit of such of its
creditors as became parties to the assignment within the time limited
therein, of all its property of every description. The assignees subsequently sold and conveyed all of such property to George F. West,
one of the respondents; and on September 6, 1898, this contract of
insurance with the Casualty Company was transferred by the assignees
to \;Vest, with the consent of the insurer.
Execution was duly issned upon the judgment recovered by the
complainant and was placed in an officer's hands for enforcement,
but he was unable to find any property of the judgment debtor, and
the judgment has remained wholly unsatisfie<l; this judgment, as
against the Gas Company, is entirely worthless.
The complainant has commenced this bill in equity against the
defendant in the original suit, its assignees nuder the common la ,v
:u.;signment, the transferee of the property, the trustee of a mortgage
given by the Gas Company to secure its bonds, and the Fidelity and
Casualty Company, alleging, in addition to some of the facts above
stated, that the Fidelity and Casualty Company refuses to pay the
judgment above referred to, that the Gas Company, its assignees, and
the transferee of its property, neglect to enforce the contract of the
Casualty Company, or to pay the amount of the judgment, and praying that the Casualty Company be compelled to pay to the complainant the amount of such judgment.
We are unable to perceive any ground upon which the bill can
be sustained and the relief prayed for granted. The contract of the
insurer was with the Gas Company to indemnify that company
"against loss" from liability for damages on account of bodily
injuries accidentally suffered by an employee and caused by the
negligence of the assured. The use of the word "indemnify"
shows the object and nature of the contract, it was to re-imburse, or
make whole, the assured against loss on account of such liability.
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There can be no re-imbursement when there has been no loss. The
con tract of insurance contains nothing to show that it was the object
or intention of the contracting parties that the insurer should guarantee the Gas Company's liability for negligence to its employees.
It was not a contract of insurance against liability, but of indemnity
against loss by reason of liability.
T'his distinction was clearly recognized in the case of Anoka Lwnbe'I' Oornpany v. Ficlel-if.lJ and Ccunuilty Company, 63 Minn. 286, 30
L. R. A. 689. There is no stipulation in this contract that the
msurer shall pay to the employer, "all sums for which it shall
become liable to its employees," as in Iloven v. West Superio1· Iron
& Steel Co., 93 Wis. 201. Nor did the insurer contract to pay "all
damages with which the insured might be legally charged, or
required to pay or for which it might become liable," as in A rnerican
Ernployen./ Liab,ility I1ummnce Company v. Fordyce, 62 Ark. 562,
54 Arn. St. Rep. 305, in which this distinction i8 noticed in this langtwge:
"The difference between a contract of indemnity and one
to pay legal liabilities is, that upon the former an action cannot be
brought and a recovery had until the liability is discharged, whereas,
upon the latter, the cause of action is complete when the liability
attaches."
In this case, as we have seen, the contract was one of indemnity
only. It was not obtained by the Gas Company for the benefit of its
employees, but for its own benefit exclusively, to re-imburse it for any
sum that the company might be obliged to pay, and had paid, on
account of injuries sustained by an employee through its negligence.
Independently of the condition in the contract of insurance above
quoted, "·c should be compellccl to construe this contract as one of
indemnity only.
But this provision puts an end to all questions or doubt, if any
there could be. The parties have expressly provided in the contract
which they chose to make, that: "No action shall lie against the company as respects any loss under this policy unless it shall be brought
by the assured himself to re-imburse him for loss actually sustained
and paid by him in satisfaction of a judgment after trial of the issue."
By reason of the unequivo·cal language of this provision, the under-
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taking of the insurer was expressly limited to liability in an action
brought by the insured "to re-imburse him for loss actually sustained
and paid by him." There can be no doubt about the meaning of this
language and no question about the right of the contracting parties to
insert such a provision in their contract for the purpose of making
clear the nature and ]imit of the liability of the parties or of either of
them.
Precise]y similar language in a contract of this nature was construed by the court in ]Jfoses v. Travcler.r.;' Insurance Company, (N.
J.) 49 Atl. Rep. 720, wherein it was held: "That not the amount
of the employee's judgment, but the amount paid by the employer
thereon, was the sum for which the insul'er was responsible." In
this case the court decided that the transfer of the employer's
property to a trustee in bankruptcy, by operntion of the United
States Bankrupt Act, was payment, within the requirement of this
clause, and perfected the liability of the insurer for so much as the
employee was entitled to receive out of the bankrupt's estate, that
this liability of the insurer passed to the trustee in bankruptcy and
that the amount for which the insurer was liable would be determined by ascertaining what percentage all the assets of the bankrupt,
outside of the insurance policy, would pay on all the debts proved
against the estate, outside of the employee's judgment.
But this doctrine is not applicable to the case under consideration
for various reasons; the common law assignment of the Gas Company was for the benefit of such of its creditors as became parties
thereto within the time limited, long since elapsed, and neither the
complainant, nor his intestate during his lifetime, became a party to
this assignment. Again, it does not appear that any dividend has
ever or will ever be paid; upon the contrary it is said in argument
that there were no assets to be divided.
For these reasons the bill cannot be sustained against any of the
respondents. A decree will be made below dismissing the bill, at
which time such order will be made in regard to costs as seems proper
to the justice who makes the decree.
So ordered.
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STILLWELL.

Admr., vs.

CLEVELAND S. STILLWELL.

Opinion January I, 1903.

Death by Injury. Pleading. Negligence. Fire-escape. 'I'enant.
Stat. 1891, c. 124; 1891, c. 89; R. S., c. 26, §§ 26-29.

Owner.

While ch. 124, Stat. of 1891,:gives only a right of action to the personal representative of a deceased person, whose immediate death was caused by the
negligence or fault complained of, and while it necessarily follows that the
declaration in an action under this statute must contain a sufficient averment of such immediate death, it is not necessary that any particular words
should be used for this purpose. It is sufficient if it necessarily appears
from the phraseology of the averment that the death of the deceased was
immediate.
Where the negligence complained of is the failure of the defendant to provide
and maintain suitable fire-escapes upon a building owned and controlled by
him and under his management, and the allegation is, that the deceased,
being properly in the third story of the building at the time that the fire
broke out therein, by reason of such fault of the defendant, and without
fault upon her part, "Was then and there burned to death and consumed
by said fire, and then and thereby lost her life," held; that the necessary
meaning of this averment is, that the immediate death of the deceased,
within the meaning of the statute, was caused in the manner described.
By R. S., c. 26, § 26, as amended by ch. 89, Stat. of 1891, the duty of providing and maintaining suitable fire-escapes upon a building, to which the
statute is applicable, is imposed upon the owner, notwithstanding the
building is in the possession of a tenant, or, being in the possession of a
tenant, is so used as to bring it within the application of the statute.
The court does not decide, becaqse apparently the question does not arise,
whether or not this would be so, if a building, not itself belonging to one
of the classes specified, and not let by the owner for any purpose mentioned in the section, should come within the provisions of the law by
reason of its use by the tenant for any of such purposes, without the
knowledge and consent of the owner.
This duty thus imposed upon the owner of a building coming within the
designated classes does not depend upon ·the action of the municipal
officers or fire engineers, or upon their failure to take action.
If the defendant's failure to perform a duty imposed upon him by statute,
for the benefit of persons lawfully employed in the building, was the
proximate cause of the death of the plaintiff's intestate, and if her death
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was the natural and ordinary conr-;equence of this failure upon the part of
the defendant, then it is, at lear-;t, evidence of actionable negligence upon
his part to be st.1bmitted to a jury.

Exceptions by plaintiff.

Sustained.

Action under Stat. 1891, c. 124, to recover for the death of plaintiff's intestate, who was burned to death in the defendant's building,
on October 16, 190 l. It was claimed that the defendant was liable
because he had not provided any fire-escape on the building. The
defendant filed a general demurrer to the declaration which was
sustained by the court below.
At the hearing upon the demurrer at nisi prius the defendant
contended that the plaintiff's declaration was defective for the following reasons :
First, that there was no allegation in the deelaration that the
death of the plaintiff's intestate was immediate.
Secondly, that it is a conditi011 precedent to any liability of an
owner of a building for failure to provide it with suitable fireescapes that said owner should fir:-:t receive from the municipal
officers or fire engineers written notice of their determination as to
the sufficiency of said fire-escapes, as provided in R. S., c. 26, § 28,
and that no liability is incurred for failure to provide fire-escapes
until sixty days after the receipt of said notice, and that there was
no allegation in the plaintiff's declaration· of the performance of this
condition.
Thirdly, that under the stattite, the duty to provide a building
with fire-escapes rests upon the tenant or occupant and not upon
the owner.
F. J. ]Hartin and 1-I. JJI. Ooolc; JIL ilicCm·thy, for plaintiff.
C. H. Bartlett, for defendant.
SITTING:
SPEAR,

WISWELL,

C. J.,

\VHI'l'EHOUSE,

POWERS,

PEABODY,

JJ.

WISWELL, C. J.
This is an action under ch. 124, Public Laws
of 1891, to recover damages for the death of the plaintiff's intestate,
alleged to have been caused by the fault of the defendant. The

Me.]

CARRIGAN

'V.

STILLWELL.

249

defendant filed a general demurrer to the declaration, which was
sustained, pro forma, by the court at nisi prius, and the case comes
here upon the plaintiff's exception to this ruling. It will only be
necessary to consider the objections to the declaration that are urged
by coum,el in support of his demurrer.
I. It is contended that the declaration contains no such sufficient
allegation of the immediate death of the deceased as is necessary in
actions under this statute, under the construction thereof by this
court in Sawyer v. Perry, 88 Maine, 42, and Conl~y v. Portland Ga8
Light Company, 96 Maine, 281. The negligence complained of was
the failure of the defendant to provide and maintain suitable fireescapes upon a building owned, controlled, and under the management of the defendant, by reason whereof, it is alleged, the deceased,
being properly in the third story of the building at the time that the
fire broke out therein, and without fault upon her part, lost her life.
The allegation is that the deceased, by reason of such fault of the
defendant, "was then and there burned to death and consumed by
said fire, and then and thereby lost her life."
It is, of course, well settled that the statute under which this action
was brought gives only a right of action to the personal representative
of a deceased person, whose immediate death was caused by the negligence or fault complained of, and it necessarily follows that the
declaration must contain a sufficient averment of such immediate
death. But it is not necessary that any particular words should be
used if it necessarily appears from the averment that the death of the
decea8ed was immediate. Even in criminal pleading, it is well settled,
that a statutory offense may be sufficiently set out, without using the
precise language of the statute, by the employment of language which
is the full equivalent thereof. In this case we think that the necessary meaning of the allegation above quoted is that the immediate
death of the deceased, within the meaning of the statute, was caused in
the manner described. Not that the deceased received injuries from
which she subsequently, however shortly thereafter died, but that she
then and there lost her life by being "burned to death and consumed."

250

CARRIGAN V, STILLWELL.

[97

II. The action is against the defendant as owner of the building
described. The declaration contains sufficient averments as to the
defendant's ownership, that the building was one in which a business
was carried on, "requiring the presence of workmen above the first
story," that it was the duty of the defendant to provide and maintain
suitable fire-escapes for such building, that the defendant failed to
perform this duty, and that, by reason thereof, the deceased, without
fault upon her part, lost her life. The contention of the defendant
is, that this building was at the time of the fire in which the deceased
lost her life, in the possession of a tenant, that it was the duty of the
tenant, if of anybody, to provide fire-escapes, and that therefore this
action cannot be rµaintained against the owner. Strictly, the question
does not arise upon demurrer, because it does not appear from the
declaration that the building was in the possession of a tenant at the
time of the fire. But, as the question will necessarily arise later, if
such was the case, and as both sides have fully argued it, we deem it
proper and advisable to decide the question now, in view of our conclusion.
The duty of maintaining fire-escapes upon certain buildings was
created by statute. By R. S., c. 26, § 26, as amended by ch. 89,
Public Laws of 1891, "every building in which any trade, manufacture, or business is carried on, requiring the presence of workmen
above the first story," as well as certain other classes of buildings,
"shall at all times be provided with suitable and sufficient fireescapes, outside stairs, or ladders from each story or gallery above
the level of the ground, easily accessible to all inmates in case of fire
or of an alarm of fire." The next two sections of the chapter provide that in towns having no organiz~d fire department, the municipal officers, and in cities, towns and villages having an organized
fire department, the board of fire engineers, shall annually make an
inspection of the safe-guards required by the preceding section, pass
upon their sufficiency and state of repair, and direct such alterations,
additions and repairs as they adjudge necessary, and shall give
written notice to the occupant of such building, "also to the owner
thereof, if known," of their determination as to the sufficiency of
the precautions and safe-guards required, and as to the alterations,
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additions and repairs that they adjudge necessary. By the next section a penalty is provided for any owner or occupant who neglects to
comply with such order of these officers, within the time allowed,
and for any owner who lets or occupant who uses such building in
violation of this order.
The question is whether, by these sections of the Revised Statutes,
the duty of providing and maintaining sufficient fire-escapes, upon
buildings to which the statutes are applicable, where the building is
in possession of a tenant, or where, being in the possession of a
tenant, it is so used as to bring it within the application of the
statutes, is imposed upon the owner. The question is by no means
free from difficulty, and little assistance can be obtained from the
decisions of the courts of other states, construing statutes of the
same general nature, because the statutes of the different states upon
this subject difler in respects more or less essential as bearing upon
this question.
It will be noticed that the first section relating to the subject does
not specifically enjoin the duty upon any particular person. It simply
requires that the classes of buildings enumerated, and the buildings
used for the purposes specified, "shall at all times be provided with
suitable and sufficient fire-escapes." The next two sections relate to
the enforcement of thi~ requirement by certain officers. Section 28
provides that such officers shall give "written notice to the occupant
of such building, also to the owner thereof, if known," of their
determination as to the sufficiency of such fire-escapes and as to the
changes that they adjudge necessary. We think that this section
throws some light upon the legislative intent. Why, when such a
buildi11g is in the possession of so111e one other than the owner,
should the statute require notice to the owner, unless it was the
intention of the Legislature to impose this duty upon him?
The next section, as we have seen, imposes a penalty upon "any
owner or occupant who neglects to comply" with the order of the
designated officers within the time limited, and further provides that,
"if the owner or occupant of said building lets or uses the same in
violation of such order," he shall be subject to a penalty. If it is
made an offense, and subjects the owner to a penalty, for him to
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let a building without complying with the order relative to the
sufficiency of the fire-escapes, it would seem to follow that the duty
in relation thereto enjoined by the first section was imposed upon him.
In Lee v. Smith, 42 Ohio St. 458, 51 Am. Rep. 839, where the
court in the construction of a statute which imposed upon the owners
of factories and work-houses the duty of providing fire-escapes, held
that the statute was not applicable to the owners of premises in the
possession of lessees, the court bases its reasoning and conclusion, to
a considerable extent, upon the fact that by the language of the
statute the duty is not imposed upon the owner of a building, but
upon the owner of a factory or work-shop, and that a factory or
work-shop is not synonymous with a building. And Schott v. Hm·vey,
105 Penn. St. 222, 51 Am. Rep. 201, in which the court reached the
same conclusion, in construing a similar statute, is based upon the
same reasoning. But the language of our statute is entirely different in this important respect. These safe-guards are not merely
required upon factories and work-shops, but upon any building in
which any trade, manufacture or business is carried on, "requiring
the presence of workmen above the first story."
In Illinois the statute in relation to this subject is somewhat
similar to the one in this State. One section requires that certain
buildings shall be provided with fire-escapes, without more specifically imposing the duty of providing such fire-escapes upon any particular person; another secti"on provides for notice to be given by the
designated authorities to "the owners, trustees, lessee or occupant or
either of them." The court held in l.,arul_(fi'({f' v. ll--idi, 188 Ill. 484,
G9 N. E. Hep. 501, that the owners of a building were not relieved
from liability for a failure to perform thi8 duty, because a part of the
premises was in the po8ses8ion and un<ler the control of tenants of the
owners instead of being directly in their possession. It is 8aid in the
opumm : "The injunction being in the alternative, the notice may be
given to the one as well as to the other, and therefore to the owner,
as well as to the lessee, or occupant." In Arrns v. Ayer, 192 Ill.
601, Gl N. K Rep. 851, this construction of the statute is re-affirmed.
By our statutes, as we have seen, the penalty for failure to comply
with the order of the municipal officers or fire engineers is imposed,
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in the alternative, upon the owner or occupant. And the provision
in regard to the notice in writing, especially applicable to cases
where the owner is not in possession, requires that, notwithstanding
that fact, such notice must be given to the owner if known. Upon
the whole, we are of the opinion that the statutes which we have
referred to impose the duty upon the owner of a building, within
the appli<;ation of these sections, or which by reason of its use is
brought within their application, to provide and maintain suitable
and sufficient fire-escapes upon such a building, notwithstanding it
is in the possession of a- tenant. ,ve do not decide, because apparently the question does not arise, that this would be so if a building,
not itself belonging to one of the classes specified, and not let by
the owner for any purpose mentioned in the section, should come
within the provisions of the law by reason of its use by the tenant
for any of such purposes, without the knowledge or consent of the
owner.
If the defendant's failure to perform a duty imposed upon him by
statute, for the benefit of persons lawfully employed in the building,
was the proximate cause of the death of the plaintiff's intestate,
and if her death was the natural and ordinary consequence of this
failure upon the part of the defendant, then it is, at least, evidence
of actionable negligence upon his part to be submitted to a j nry.
~

III. :Finally, it is contended by counsel for defendant that by
these sections of the statutes no duty is imposed npon either owner
or occupant until after action shall have been taken by the municipal
officers or fire engineers and notice given as provided therein. \Ve
do not think that this is so. The first section imposes the duty to
provide certain buildings with fire-escapes. The provisions of the
subsequent sections show, we think, that it was the intention of the
Legislature to impose this duty upon the owner even if the building
was in the possession of a tenant .. It is undoubtedly true that under
the lJrovisions of the subsequent sections relative to the enforcement
of the law and to penalties for failures to comply with it, the owner
is not subject to the penalty provided by § 29 until he shall have
failed to comply with the orders of the officers designated for a space
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of sixty days. But the very language of the section which makes
it the duty of the municipal officers or fire engineers to "annually
make careful inspection of the precautions and safe-guards provided
in compliance with the foregoing requirements, and pass upon their
sufficiency as to arrangement and number, and upon their state of
repair," presupposes that these safe-gu~rds are to be provided before
such inspection, and that their duty is to inspect safe-guards already
supplied and pass upon their sufficiency in number and other
respects.
Under these sections it is not the duty of the officers named to
determine what buildings shall be provided with fire-escapes, that is
done by the statute itself, but to see that the requirements of the law
are complied with and to pass upon the sufficiency of safe-guards
already provided. The duty of an owner to place fire-escapes upon
the buildings designated does not depend upon the action of the
municipal officers or fire engineers, or upon their failure to take
action. Such has generally been the construction of similar statutes
in other statPs. TYilly v. Mulledy, 78 N. Y. 310, 314, 34 Am. Rep.
536; 1-licR-ickard v. Fliut, 114 N. Y. 222; Arrns v. Ayer, supra; Rose
v. King, 49 Ohio St. 213, 15 L. R. A. 160. The Massachuset~s
Statute, construed by the court in Pen·y v. Bang8, 161 Mass. 35, is
so different from the one in this State in this rm,pect, that that case,
somewhat relied upon by counsel for defense, is not an authority upon
this question.
For these reasons we think that the demurrer should have been
overruled.
Exceprions sustained. Demurrer overruled.
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Opinion January I, 1903.
Contributory Negligence.

Nonsuit.

While the plaintiff was attempting to drive over the defendant's railroad at
a highway grade-crossing, he was struck by a freight train of the defendant
and sustained serious bodily injury. The collision occurred upon the last,
as the plaintiff was driving, of the railroad company's three tracks at this
crossing. The southerly rail of this last track was about twenty-five feet
northerly of the northerly rail of the first track.
Giving the plaintiff the benefit of the most favorable construction possible
to the evidence, it may be assumed that, as he was approaching the crossing, his view of the track, in the direction from which the train was
coming, was entirely obstructed by buildings, and, perhaps, by a board
fence which extended along the southerly side of the railroad, until he
reached a point inside of this board fence. But the end of this fence, at
the street, was thirty feet southerly of the southerly rail of the track upon
which the collision occurred. From this point he had an unobstructed
view of the railroad in the direction from which the train was coming, for
a distance of at least three hundred feet, and from the first of the three
tracks his view was unobstructed, in the same direction for nearly four
hundred feet.
The piaintiff was driving, as he says, at a fast walk, and the speed of the
freight train, as estimated by plaintiff's witnesses, was from fifteen to
twenty miles an hour. Consequently when the plaintiff was upon the first
track, with an unobstructed view of between three and four hundred feet,
the train was in plain view and only from one hundred and twenty-five to
one hundred and fifty feet distant from the crossing, since the speed of
the train was only five or six times that of the plaintiff, and they came
into collision after the plaintiff had traveled a distance of twenty-five
feet.
Held; that as there was no controversy as to any of these facts, it was
proper for the presiding justice to refuse to submit the case to the jury
and to order a nonsuit. That from these uncontroverted facts one of these
two conclusions is irresistible; either the plaintiff failed to take such precautions as to looking and listening before attempting to cross the third
track as have been laid down by all authorities as indispensable to his
righ(of recovery; or else, he did look and saw the approaching train and
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took his chance of safely crossing in front of it. That in either event his
negligence contributed to the accident, and, in accordance with the ,vell
8ettled law of this State, will prevent his recovery.
Although the question of negligence, either of plaintiff or of defendant, is
one of fact for the jury, when the facts and circumstances are in controversy, and. even when they are not, if fair-minded and unprejudiced persons may reasonably differ in the conclusions to be drawn from such facts,
it is not a question of fact for the jury, but one of law for the court, when
the facts are undisputed and but one inference can properly be drawn
therefrom.
It is undoubtedly true, that where the determination of an issue of fact
depends upon the credibility of ,Yitnesses, and where a jury would be justified in coming to a conclusion either way as to the credence to be given to
the witnesses upon the one side or the other, it i:;; the duty of the court to
submit such an issue to the jury, ho,,vever firmly convinced the presiding
justice may be that there is no doubt as to where the truth lies. And
even where the surrounding circumstances merely makP the story of a witness improbablP, it is still the right of the litigant to have the issue
thereby raised submitted to the tribunal crntted by the constitution and
the laws for the determination of such questions. But this is not so when
the undisputed drcumstance8 show that the 8tory told by a witness, upon
a material i8sue, cannot by any possibility be tnw, or when the testimony
of a witrn,ss, n('t't'Ssarily relied upon, is inli<:·n·ntl_\' impossible.
Under the drcurnstances of this ca:-;e it does not help the plaintiff that he
testified that he did look arnl dill not see the approaching train; nor did•
thh, te8timony, under the circumstances of the ca:-;e, raise an issue of fact
whid1 should have lwen submittt•(l to the jnr.'··

Exceptions by plaintiff.

Overruled.

Case to recover damages sustained by the plaintiff when driving
over the defendant's railroad at a highway grade-crossing at Central
Street in ,vest.brook. The plaintiff claimed that the collision was
caused by the negligence of the defendant's employees in the management of its train.
The presiding justice ordered a nonsuit and the plaintiff took
exceptions.
The case appears in the opinion.

lVrn. Lyons; E. Foster ancl 0. H. He1·sey, for plaintiff.♦
J. W. Symonds, D. W. Snow, 0. S. Cook and 0. L. Hutchinson,
fbr defendant.
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SITTING: WISWELL, C. J., STROUT, SAVAGE, POWERS, PEABODY,
SPEAR, JJ.
WISWELL, C. J. ·while the plaintiff was attempting to drive over
the defendant's railroad at a highway grade crossing, he was struck
by a freight train of the defendant and sustained serious bodily
mJury. Claiming that this collision was caused by the negligence
of the defendant's employees in the management of the train, he
brought this action to recover damages for the injuries sustained by
him. At the trial, upon the conclusion of ~he plaintiff's testimony,
the court ruled that a prima fa,cie case had not been made out and
ordered a nonsuit. The case comes to the law court, upon the
plaintiff's exception to this ruling.
In accordance with familiar principles, which have been so frequently laid down by this court that reference to the authorities is
unnecessary, it was incumbent upon the plaintiff, in order to entitle
him to have the case submitted to the jury, to introduce testimony
tending to affirmatively prove two propositions, the negligence of the
defendant in some of the respects complained of, and that no failure
upon his part to exercise due care contributed to the accident; and it·
was as essential for him to affirmatively prove the exercise of due
care upon his part as to show negligence upon the part of the
defendant.
So far as the first proposition is concerned, it is sufficient to say
that we think that the evidence intrmluced by the plaintiff, uncontradicted, was sufficient to justify a jury in finding that there was negligence upon the part of the defendant's employees. It therefore
becomes necessary to consider whether, in accordance with the well
established rules as to when the question of negligence is one of fact
for the jury and when one of law foe the court, the uncontradicted
evidence in behalf of the plaintiff in support of his second proposition,
that no want of due care upon his part contributed to the accident,
was sufficient to entitle him to have this question submitted to a jury.
The plaintiff was a dealer in junk; upon the morning of the day of
the accident, April 30, 1900, he had driven with his own horse and
express wagon from Portland to Westbrook; dqring the greater part
YOL. XCVII
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of the forenoon he had gone about from house to house in the latter
city, plying his trade; shortly before noon he turned into Central
Street and drove northerly along that street towards the grade crossing of the defendant's railroad, his destination being a grain store
beyond the railroad crossing, where he intended to buy grain for his
horse.
At this highway crossing there were three tracks of the defendant's railroad. A board fence extended along the southerly side of
the railroad from Brackett Street to the easterly line of Central Street,
a distance of about three hundred and ninety feet. T'he end of this
fence at the Central Street line was thirty feet southerly from the
southerly rail of the third or last track at the crossing, and the
northerly rail of the first track, in the middle of the street, was
about twenty-five feet southerly of the southerly rail of the third
track. The plaintiff crossed the first two tracks safely and was
struck while attempting to cross the third and last track.
As the plaintiff drove northerly along Central Street, from the
point where he entered that street, until nearly to the first track, his
view of the railroad, on the easterly side of the street, the direction
from which the train was coming, was more or less obstructed by
buildings, and some of the witnesses think that it might also have
been obstructed by the board fence above referred to. Giving the
plaintiff the benefit of the most favorable construction possible to the
evidence in regard to these obstructions to his vision, it may be assumed
that the plaintiff's view of the track in this direction was entirely
obstructed until he reached a point inside of this board fence.
But it is made absolutely certain by the plan which was furnished
by the defendant, but which was used by the plaintiff and brought
to the law court as a part of the case, and as to the accuracy of which
no question is raised, that after the plaintiff reached a point inside
of this fence, he had an unobstructed view of the railroad easterly
for a distance of at least three hundred feet. The plaintiff himself
repeatedly testified, upon cross-examination, that from both of the
first two tracks that he crossed he could see easterly along the railroad for several hundred feet. The plan shows that the view from
the first track easterly was unobstructed nearly, if not quite, to
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Brackett Street, a distance of about three hundred and ninety feet,
without any portion of the fence, even if that was high enough to be
an obstruction, coming within the line of vision.
The plaintiff, according to his own testimony, was driving at a fast
walk, and witnesses for the plaintiff testified that in their judgment
the speed of the freight train was from fifteen to twenty miles an
hour. Assuming these estimates to be correct, when the plaintiff
was upon the first truck, with an unobstructed view of the railroad
easterly for a distance of between three hundred and four hundred
feet, the train was only from one hundred and twenty-five feet to one
hundred and fifty feet distant from the crossing, because the speed
of the train was only five or six times that of the plaintiff, and they
came into collision after the plaintiff had travelled a distance of
twenty-five feet. Consequently when the plaintiff was upon the first
track, twenty-five feet distant from the place of collision, he had an
unobstructed view of the approaching train which was not more than
one hundred and fifty feet distant on the track from the crossing.
If the relative speed of the freight train was not as great as the witnesses have estimated, then of course the train was still nearer the
crossing at the time the plaintiff was upon the first track.
There is no controversy about these facts. They are shown by the
testimony introduced by the plaintiff and by the plan which the plaintiff used and which is made a part of the case. From these facts one
of these two conclusions is irresistible, either the plaintiff failed to
take such precautions as to looking and listening before attempting
to cross the third track as have been laid down by all authorities as
indispensable to his right of recovery, or else, he did look and saw
the approaching train and took his chance of safely crossing in front
of it. In either event his negligence contributed to the accident, and
in accordance with the settled law of this State, that negligence will
prevent his recovery. When upon the first track, where his view of
the railroad was unobstructed for a much greater distance than was
necessary to see the approaching train, he had ample opportunity to
stop his horse or to turn aside. Instead of affirmatively proving due
care upon his part, he has conclusively proved a want of such care
which contributed to the accident,
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Although the question of negligence, either of plaintiff or of defendant, is one of fact for ~he jury, when the facts and circumstances are
in controversy, and even when they are not, if fair-minded and
unprejudiced persons may reasonably differ in the conclusions to be
drawn from such facts, it is not a question of fact for the jury, but
one of law for the court, when the facts are undisputed and but one
inference can properly be drawn therefrom. The following are a few
of the very numerous authorities in support of this principle. Romeo
v. Boston & Ma-ine RaUroad, 87 Maine, 540; Mc Quillan v. City of
Seattle, 10 Washington, 464, 45 Am. St. Rep. 799; Kilpatrick v.
Grand Trunk Railway Company, 72 Vt. 263, 82 Am. St. Rep. 939;
Tully v. Philadelphia, Wilmington, and Baltimore Ra-ilroad Oornpany,
2 Penne. (Delaware) 537, 82 Am. St. Rep. 425; Heimann v. Kinnare, 190 Ill. 156. As we have already seen, this case belongs to
the latter class, because from the undisputed facts the inference of
contributory negligence upon the part of the plaintiff is the only one
that can be drawn. It was, therefore, the duty of the court at nisi
prius to take the case from the jury and order a nonsuit.
But it is urged that the ~bove doctrine is not applicable to this
case because the plaintiff testified that before attempting to cross the

railroad track, he both looked and listened for an approaching train,
and did not see or hear the one that came into collision with him
until he was on the last track and just before the train struck him.
It is claimed that by reason of this testimony of the plaintiff an issue
of fact was raised which he was entitled to have passed upon by ,a
jury.

It is undoubtedly true that where the determination of an issue of
fact depends upon the credibility of witnesses, and where a jury
would be justified in coming to a conclusion either way as credence
be given to the witnesses upon the one side or the other, it is the duty
of the court to submit such an issue to the jury, however firmly
convinced the presiding justice may be that there is no doubt as to
where the truth lies. And even where the surrounding circumstances merely make the story of a witness improbable, it is still the
right of the litigant to have the issue thereby raised submitted to the
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tribunal created by the constitution and the laws for the determination of such questions.
But this cannot be so when the undisputed circumstances show
that the story told by a witness, upon a material issue, cannot by any
possibility be true, or when the testimony of a witness, necessarily
relied upon, is inherently impossible. In this case, as we have seen,
the plaintiff, when he was twenty-five feet distant at least from the
place of the collision, and when he had ample opportunity to stop or
turn aside, could have seen the approaching train if he had looked,
as was his duty. As we have already said, he either did not look, or
did look and saw the approaching train, but attempted to cross
regardless of it. Under these circumstances it does not help him
that he testified that he did look and did not see the train; nor did
this testimony, under the circumstances of the case, raise an issue of
fact which should have been submitted to the jury.
Exceptions overruled.

LEWISTON AND AUBURN RAILROAD COMPANY
V8.

THE GRAND TRUNK RAILWAY COMPANY OF CANADA.

Androscoggin.
Lease.

Opinion ,January 1, 1903.

Railroacl8. T(/./'. Pmnchise. Contract. Spec. Laws, 18'72, c. 88.
Stat. 1897, c. 75. R. 8., c. G, §§ 41, 42; c. 51, § 60.

In determining the intention of the parties to a contract, the interpretation
which they themselves by their own acts put upon it is justly entitled to
great weight.
The court will not adopt a construction of a contract which does not comport
with the interest of either party at the time it is made, unless expressed in
clear terms.
The plaintiff agreed with the defendant to construct and build the plaintiff's
road as described in its charter in 1>. substantial and permanent manner,
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with suitable station grounds and buildings, and with the necessary sidings at its terminus in Lewiston. By a subsequent indenture the defendant agreed to construct and complete the railroad as already located and
partially constructed in a substantial manner, and in all respects in accordance with the previous agreements of the plaintiff. The next day the
plaintiff leased the road to the defendant for ninety-nine years with full
power to finish and complete it as previously agreed between the parties,
and to make and construct any new buildings and tracks necessary and
beneficial to be used for the working of the railroad. A rental of nine
thousand dollars was to be paid every six months, and the lease provided
that all taxes which might lawfully be assessed upon the corporate property or franchise of the lessor, during the period of the lease, might be paid
by the lessee and deducted from the rent. Within a few months after the
execution of the lease the defendant purchased for ninety-two thousand
two hundred and fifteen dollars and ten cents ($92,215.10) certain parcels
of land in Lewiston adjoining, but without the location of the plaintiff's
road. On this land railroad sidings have been constructed and buildings
erected, either leased to the patrons of the road or built upon portions of
the premises leased to said patrons. The defendant took the title to this
real estate in its own name, enjoys the income from it, and for twentythree years paid the taxes upon it without making any claim to deduct
such taxes from the rent.
Held; that construing the two indentures and lease together the defendant
was not bound to acquire this land for the plaintiff; that it is not the cor. porate property of the plaintiff within the true intent and meaning of the
lease, and that the taxes so paid cannot be deducted from the rent therein
reserved.
For eighteen years the defendant paid taxes lawfully assessed upon the corporate property of the plaintiff, but did not deduct them from the rent.
Held,· that they cannot be deducted now; that the true intent and meaning
of the lease is, that as fast as the taxes are paid they should be deducted
from the installment of rent falling due next after such payment, and if
not deducted then they cannot be taken out at all.
The defendant has paid an annual franchise tax to the State, assessed upon
the basis of the gross earnings of all the leased lines operated by it within
the State divided by the total number of miles so operated.
Held; that this is not a tax upon the franchises of such leased roads alone;
that it is either a tax upon the franchise of the defendant alone, or upon
its franchise and the franchise of its leased roads. If the latter, it is incapable of apportionment in this case, and no part of the tax so paid can
be deducted from the rent reserved.

On report. Defendant defaulted. Damages to be assessed at
nisi prius .
.Action by the Lewiston & .Auburn Railroad Company, plaintiff~
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to recover the sum of eighteen thousand dollars, with interest,
alleged to be due from the defendant to the plaintiff as rental for the
plaintiff's railroad, station grounds, buildings, sidings, etc., and the
property and estate of every kind belonging to the plaintiff, appurtenant to, and designed for the purposes of maintaining and operating the plaintiff's railroad; the allegation being that the rental is
due under the terms of a lease from the Lewiston & Auburn Railroad Company to the Grand Trunk Railway Company, dated March
25, 1874.
The defense was based upon a provision in the lease that "all
taxes which may be lawfully assessed upon the property or franchises of the lessors during the period of their lease may be paid by
the lessee, and if so paid shall be deducted from the rent herein
covenanted to be paid by said lessee." The defendant claimed to
have paid taxes and to be entitled to deduction of taxes· of the nature
referred to in the leas~ to an amount considerably in excess of any
rentals claimed to be due, and that with such deductions made, no
balance was due the plaintiffs.
The case appears in the opinion.
H. JV. Oakes, J. A. Pulsifer, E: E. Litdden; H~ H. Newell and
W. B. Skelton, for plaintiff.
G. A. and L. L. Hight; J. H~ Symonds, D. lV. Snow, G. S. Gook,
C. L. Hllfrhinson, for defendant.
SI'I"rrxa:

E:-ii:ERY, STROUT,

Pow.Ens,

PEABODY, SPEAR,

J,T.

Powmts, ,T. Assnrnpsit for t\'w semi-annual installments of
rent, of $9000.00 each, from June 10, 1898, to June 1 0, 1899,
under a lease from the plaintiff to the defendant.
The plaintiff corporation was organized under a special charter,
Laws of 1872, c. 88, approved Feby. IO, 1872, which empowered
it to locate, construct, and complete a railroad from some point in the
City of Lewiston to a point of connection with the Atlantic and St.
Lawrence Railroad, otherwise known as the Grand Trunk Railroad,
within the limits of the City of Auburn. It was also authorized to
lease its road, either before or after its completion, upon such terms·
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as it might be able to agree with the Grand Trunk Railway Company. August 27, 1872, the plaintiff and defendant entered into an
indenture, by which, in consideration of the defendants agreeing,
among other things, to take a lease of the road when completed for
the term of ninety-nine years, the plaintiff agreed to proceed with
all diligence to construct and build the road, in a substantial and
permanent manner, with suitable station grounds and buildings and
with the necessary sidings at the terminus at Lewiston. March 24,
1874, the parties entered into another written agreement by which
the defendant, in consideration of $220,000 in cash and bonds paid
to it by the plaintiff~ agreed to "proceed with all diligence to construct and complete the railroad, known as the Lewiston and Auburn
Railroad, as already located and partially constructed, in a substantial manner, and in all respects in accordance with the obligations, promises, and agreements" of the plaintiff contained in the
indenture of August 27, 1872, to which reference is expressly
made.
The next day, March 25, 1874, the lease was executed. By it
the plaintiff leased to the defendant "the railroad of the said Lewiston and Auburn Railroad Company as now chartered, located and
constructed, extending from the City of Lewiston to its point of
junction with the Atlantic and St. Lawrence Railroad in the City
of Auburn, together with all its station grounds and buildings, and
all its rights of way and other easements and rights, and all the
property and estate of every kind belonging to said Lewiston and
Auburn Railroad Company, appurtenant to and designed for the
purpose of maintaining and operating said railroad,
with full power and authority to finish and complete said railroad, as
heretofore agreed between the respective parties hereto." The lessee
was further authorized "to make or construct any new buildings or
tracks necessary and beneficial to be used for the working of said
railroad." The lease provided that all taxes which might lawfully
be assessed upon the corporate property or franchise of the lessor
during the period of the lease; might be paid by the lessee; and if
so paid they should be deducted from the rent covenanted to be paid
by the lessee.
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Immediately upon the execution of the lease the Grand Trunk
Railway Company took possession of the property and franchises of
the Lewiston and Auburn Railroad Company, and proceeded to construct and complete said rail way, in accordance with the agreement
and obligation existing between the parties. While the work of construction was in progress, and before the completion of the road, the
Grand Trunk Railway Company on July 17, 1874, purchased for
the sum of $2215.10 certain parcels of land, and on November 20,
1874, another parcel of land for the sum of $90,000.00, all situated
in the City of Lewiston adjoining the original location of the Lewiston and Auburn Railroad Company. The defendant took and still
retains the title to all land so purchased. On this land certain railroad sidings have been constructed, and certain buildings erected.
Some of these buildings have been built by the defendant and leased
to the patrons of its leased road, the Lewiston· and Auburn Railroad;
others have been built by the patrons of said leased road upon portions of said premises leased to them by the defendant. The lease
and the two written contracts named are all parts of the same transaction, and are to be construed together.
I. During the period of the lease, and previous to the date of the
writ, the defendant has paid taxes to the amount of $31,427.75,
legally assessed by the City of Lewiston, from 1875 to 1898 inclusive, upon the land so purchased in July and November, 1874.
These taxes the defendant claimg the right to deduct from any rental
accruing under the lease. The question is, are they taxes upon the
corporate property of the plaintiff. In other words, is the land so
purchased by the defendant, the title to which is now held by it,
and of which it has the exclusive use, benefit, and control, the corporate property of the plaintiff within the true intent and meaning of
the lease. We cannot believe that such was the intention of the parties. It is true that by the indenture of Aug. 27, 1872, the plaintiff
agreed to construct and build the road, with suitable station grounds
and buildings, and with the necessary sidings at the terminus at
Lewiston, and that it was necessary to acquire a part at least of the
land purchased in order to provide suitable station grounds and
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necessary sidings and terminal facilities. When, however, this obligation to so construct and complete the road passed from the plaintiff to the defendant, as it did by the indenture of March 24, 187 4,
it was therein confined to the road "as already located and partially
constructed." In the first indenture there is no reference to a11_v
location, and being executed but a few months after the granting of
the charter, it is probable that none had been made. The road is
therein described in general terms, following the language of the
charter, which at that time afforded the best and only description of
it. When however the second indenture was entered into, the road
had been located and partially constructed. By it the defendant was
to construct and complete the road, not in the vague and general
terms of the charter, but specifically "the Lewiston and Auburn
Railroad as now located and partially constructed." These words
"as now located" modify all that follows, including the reference to
the prior agreement, and must have been used for the purpose of
limiting the obligation of the defendant within some bounds capable
of being readily ascertained and accurate! y defined. If not so
intended they are meaningless. The construction contended for by
the defendant wholly ignores them, and makes its obligation apply
to the road as described in the prior agreement. The same may be
said of the lease. It is "the railroad of the said Lewiston and
Auburn Company as now chartered, located and constructed" that is
leased to the defendant. There is no claim that the lands purchased
are within the location of the plaintiff's railroad, or covered by any
plans for its construction and completion in existence at the time that
the lease was executed.
Again, it is difficult to believe that the parties ever understood or
intended that the defendant was bound to acquire for the plaintiff
land of the value of $92,000.00. If such an onerous obligation
were intended to be imposed, we should expect to find it set forth in
clear and specific terms, and not left to inference from general language relating to other subjects. By giving force to the words "as
already located" the rights and duties of the parties become fixed,
certain, definite, the very object we have no doubt for which the
words were used. By disregarding them, and adopting the construe-
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tion for which the defendant contends, its obligations would be
vague, uncertain, indeterminate, a fruitful source of litigation, the
very things which such solemn indentures are intended to avoid.
Perhaps, however, the most satisfactory as it is the most conclusive
answer to the defendant's contention is found in its own conduct. In
determining the intention of the parties to a contract, the interpretation which they themselves by their own acts put upon it is justly
held entitled to great weight. The defendant purchased the land
with its own money. It took and still retains the title in its own
name. For twenty-three years it paid taxes upon this land, aggregating in all nearly thirty thousand do1lars, without making any
claim that it was entitled to have them deducted from the rental
under the lease. The first tax was assessed in 1875. The terms of
the contract must then have been fresh in the minds of the parties.
Yet this claim was allowed to slumber for twenty-three years, until
the amount paid in taxes on the property aggregated many times the
amount of the semi-annual rental. Such conduct can be accounted
for on only one rational theory, that the parties never intended that
this land should be considered the corporate property of the plaintiff
within the true intent and meaning of the lease.
II. It is admitted that from 1880 to 1898 inclusive, the defendant paid annual taxes lawfully assessed by the City of Auburn upon
the corporate property of the plaintiff to the amount of $1585.25.
T,he defendant claims that it should be permitted now to deduct these
taxes, that its right to make such deduction is a continuing one, and
may be exercised at any time during the period of the lease. We
do not think such was the intention of the parties. They must have
known that the taxes would be assessed and payable annually. The
lease states that if the taxes are paid by the lessee they " shall be
deducted from the rent herein covenanted to be paid by said lessee,"
and the lessee covenants to pay the rent semi-annually. We think
this plainly imports that as fast as the taxes were paid they should
be deducted from the installment of rent falling due next after such
payment, and if not deducted then they could not be taken out at
all. The defendant could have desired at the time no other contract,
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for the sooner the tax was deducted the better it would be for the
lessee. The plaintiff must have desired and intended to secure from
the rental some kind of a fixed and certain income for its stockholders. The lease was for ninety-nine years, and if. the taxes
could be allowed to accumulate for half a century more or less, and
be deducted any time at the will and pleasure of the lessee, it is
evident that such great uncertainty in regard to the amount to be
received on any pay day, in fact in time as to whether anything at
all would be received at the time for the next semi-annual payment
of rent, would most seriously and injuriously affect the market value
of the defendant's stock. Such an intention, which does not comport with the inter~st of either party to the lease at the time it was
executed, should be expressed in clear terms. It cannot he deduced
from the language here used. The case does not clearly show
whether any of these taxes were paid after the last payment of rent
was made on June 1O, 1898. If so, they should be deducted from
the amount of the rental which fell due next after this payment.
III. From 1889 to 1893, the State assessed a franchise tax
against the plaintiff corporation, which was paid by the defendant.
The construction already given to the lease above, in regard to the
taxes in Auburn, renders it unnecessary to determine whether this
tax was lawfully assessed. Not having been deducted from the
rental falling due next after their payment they cannot be deducted
now.
From 1894 to 18H8, both inclusive, the State tax has been assessed
directly against and paid by the defendant. In making up the taxes
for these years the gross earnings of all the lines operated by the
Grand Trunk in this State, the Atlantic and St. Lawrence Railroad,
the Norway Branch Railroad, and the plaintiff's road, have been
taken together, and divided by their total mi]eage in Maine, to get
the gross earnings per mile upon which to base the tax.,
The question presented is, whether the defendant's proportionate
part of the tax constitutes a tax upon its franchise within the intent
and meaning of the lease. It is settled that the tax is a franchise
tax. State v. M. C. R. R. Co., 7 4 Maine, 376; ~Maine v. Grand
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Trunk Ry. Co., 142 U. S. 217. Whose franchise is taxed, that of
the lessor or of the lessee, of the plaintiff who owns the road, or of
the defendant who operates it? Under the statute the tax can only
be assessed against the corporation, person or association operating
the road. "Every corporation, person or association, operating any
railroad in the State under lease or otherwise, shall pay to the Treasurer of the State for the use of the State, an annual excise tax, for
the privilege of exercising its franchises and the franchises of its
leased roads in the State." R S., c. 6, § 41; Laws of 1897, c. 75.
This tax was assessed against the corporation operating the road "for
the privilege of exercising its franchises and the franchises of its
leased roads." It is as plain as language can make it that this is
not a tax upon the franchises of the leased road alone. The most
that can be contended for is, that it is a tax upon the franchises of
both the lessor and the lessee, because the tax is assessed for the privilege of exercising the franchises of both. By what rule can it be
apportioned in the present case? Not pro rata by the mileage, for
upon that basis, after deducting the tax upon franchises of the plaintiff, the Atlantic and St. Lawrence Railroad, and the Norway Branch
Railway, no tax would remain against the Grand Trunk for the
privilege of exercising its franchises. Neither would it be just that
the tax upon the franchise of one road should be increased or diminished, as would be the case here, by the amount of business done by
other roads, in which it has no interest and over which it has no control, simply because they are all operated by the same lessee. The
manner in which the amount of the tax is determined precludes the
conclusion that the franchises of the lessor and lessee are or can be
taxed separately. Every railroad corporation must annually make
a return to the railroad commissioners "of its operations.') R. S.,
c. 51, § 60. Its gross transportation receipts thus returned are to be
divided by "the number of miles of railroad operated," R. S., c. 6,
§ 42, and from -the result thus obtained the amount of the tax is
determined by a scale of varying percentages on the gross receipts per
mile operated. No distinction is made between the receipts of one
leased line and of another, or between these and those of the operating road. They all go in together to make up the total of gross
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receipts, which in like manner is divided by the total number of
miles operated to get the one sum which fixes the rate of taxation.
In short, there is but one tax. It is assessed against the operator
upon the basis of all its operations on all its operated roads within
this State. Where the operator is a corporation it must be regarded
either as a tax upon its franchises alone, or as a tax upon its own
franchises and those of its leased roads, and in the last case it is
incapable of apportionment. In either event the defendant's contention cannot be sustained.
As the ease leaves it uncertain whether the defendant has paid any
taxes to the City of Auburn since June 10, 1898, and prior to June
1 O, 1899, which it is entitled to have deducted, the defendant should
be defaulted, and damages assessed at nisi prius in accordance with
this opinion.
80 ordered.

FRED

M. Comrns v~.

Sagadahoc.
Negligence.

l.

Wn,LIAl\1

\V.

MASON.

Opinion January 1, 1903.

In.~tructions to Jury.

E.rpre:;sion of Opinion.

In an action for personal injuries alleged to have been caused by the
defendant's negligence, the question of the plaintiff's contributory negligence is to be determined by the jury and not by the court.
2. The negligence of the plaintiff cannot be considered as proximately contributing to the injury, if it is independent of and precedes the negligence
of the defendant, and when the defendant by the exercise of ordinary
care might have avoided the injury.
3. A requested instruction which withdraws that question from the jury, or
which is not applicable to the facts of the case on trial, may properly be
refused.
-!. When the jury have been instructed in full and appropriate language as
to what constitutes due care and contributory negligence, it is not error to
decline to instruct them further upon those subjects.
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It is not an expression of opinion upon an i:--sue of fact arising in the
trial of a case for the presiding justire to state his recollection of the testimony. He has the same right to call the attention of the jury to the
existence and non-existence of testimony. If he is wrong in his recollection, his attention should be called to it and the error corrected at the time.

Motion and exceptions by defendant. Overruled.
Action on the case to :r:ecover damages of defendant for injuries
received by plaintiff while he was riding upon the forward step of a
street car in the City of Bath, on the evening of the 29th day of
December, 1900. The plaintiff claimed that as he was so riding, his
left foot resting upon the forward platform, his right foot resting
upon the lower step leading to that platform, the hub of the hind
wheel of a jigger belonging to the defend:;mt and under the care of a
servant of the defendant, caught a portion of the calf of plaintiff's
right leg which was then and there exposed by reason of its resting
upon said lower and pr~jecting step, and crushed a portion of the
muscles of his leg against the end of the projecting horn, or end of
cross-beam which forms the extreme end of said platform and projects beyond the car fender which it supports, thereby causing an
injury to the exposed limb.
The defense was two-fold: First, it was not the defendant's cart
which caused the injury. Second, the plaintiff, by voluntarily riding
in such an exposed position and remaining there when he knew, or
should have known of the proximity of the cart, and the natural
dangers of his position, was guilty of such contributory negligence
as to bar his recovery.
F. E. Southard, for plaintiff.
C. W. Lm-rabee and E. C. Plnrn1ne1·, for defendant.
SITTING:

,vHrrEHmTsE,

SAvAoE,

PowERs,

PBABonY,

SPEAR,

,f,T.
POWERS, J.
Case for negligence. The evidence establishes the
following facts. On Dec. 29, 1900, at about 4.40 P. M., the plaintiff boarded an electric car in Bath for the purpose of going to his
home. At the time the seats, aisle, front and rear platforms of the
car were full of passengers. The plaintiff secured a position at the
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forward end of the car, and stood with his left foot on the platform,
and his right foot upon the single step of the car, facing the motorman. A few minutes later, while the car was standing upon the
straight part of a siding opposite the Phoenix Hotel, waiting to pass
another car, a heavily loaded team of the defendant, consisting of a
span of horses and double jigger driven by his employee, passed,
going in the same direction as the car, and between it and the sidewalk. The hub of the left hind wheel of the jigger scraped along
the side of the car, and, the plaintiff still remaining in the same
position, caught the calf of the plaintiff's right leg, pushing it
against the fender of the car, and inflicting serious injuries. The car
was a cut-under, and the step on which the plaintiff's foot rested was
about three inches inside the extreme outside edge of the car, but
projected about five and three-fourths inches beyond the outside of
the car at the sills. The extreme width of the hind wheels of the
jigger was eight foet from nut to nut, and the driver was seated
twelve feet forward of the rear axle. From the outer edge of the
step upon which the plaintiff was standing to the edge of the sidewalk there was over eleven feet of the wrought and travelled way,
unobstructed and in good condition.
Exceptions. The defendant req nested the following instructions:
I. "The objective point of the horses and jigger was to pass the
car, then standing on the siding, and if~ while they were passing the
car, plaintiff exposed his person or his limbs beyond the lines of the
body of the car, he was guilty of contributory negligence and cannot
recover."
The presiding justice said: "I give you that, but the testimony
does not sustain the proposition. If he put himself in a position of
danger as the horses were passing, so that it became a part of the act
of collision, and it was impossible to tell whether the collision was
caused by the act of the plaintiff or the defendant's servant, and the
plaintiff's change of position was a negligent act, that would be contributory negligence. But the evidence here, as I understand it, and
you will remember it, was that he kept the same position that he
occupied from the time he got on the car, and that there was no sud-
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den change,-but that is for you to say,-just as the horses were
passing.'' The requested instruction might well have been refused,
as the question whether the plaintiff was guilty of contributory negligence was to be determined by the jury and not by the court. It is
urged, however, that by giving the instruction, and then stating that
"the testimony does not sustain the proposition," the presiding justice invaded the province of the jury, and expressed an opinion upon
an issue of fact arising in the case. This language was qualified
however by that which immediately followed. The presiding justice,
after defining what would constitute contributory negligence, and
stating his recollection of th.e evidence in regard to any change of
position on the part of the plaintiff~ expressly told the jury "you will
remember it, but that is for you to say." The jury must have understood from the entire language of the charge that all questions as to
the plaintiff's position and movements at the time of the injury were
submitted to their determination, and that the presiding justice was
not expressing any opinion upon an issue of fact, but simply stating
his recollection of the evidence. If he was wrong in this it was the
duty of defendant to call his attention to it at the time, and have the
error rectified then and there. A party cannot sit by in silence, and
afterwards avail himself of such a misstatement of the evidence as
ground for exception. An examination of the case, however, shows
that the presiding justice was right in his recollection. There is not
in the case either testimony, or circumstance from which it can be

inferred, that the plaintiff changed his position as the team was passing. The nncontroverted evidence is that he was, at the time of the
injury, in the same position as when he originally boarded the car.
There was therefore no issue of fact arising in the case in regard to it.
The statement that the evidence did not support the proposition did
not require the qualification of it which the presiding justice immediately gave. He had the same right and duty to call the attention
of the jury to the existence and non-existence of evidence. If a party
request instructions not applicable to the facts of the case he cannot
complain that the jury is told that there is no evidence upon which
to base them.
YOJ,. X0VII 18

274

COO:\lBS t", )L\SON.

[U7

IT. "A passenger who rides upon the platform of a car, necessarily takes upon himself the duty of looking out for and protecting
himself against the obvious and usual perils of his position; while a person standing upon the steps of a car is obligated to a still greater degree
of care, since in such a position he is subject not only to the same dangers as when standing upon the platform of a car, but is liable also
to injury from collision with vehicles." This instruction was properly refused. Whatever may be thought of it in an action against a
street railway company who, when its cars are full, permits, and in
legal effect invites passengers to ride upon its platforms, it would
have been misleading in the present case. That a team, with ample
and unobstructed room to pass, and three feet to spare, going at a
walk, would be driven against the plaintiff's person, was not an
obvious and usual peril. Wherever he was riding the plaintiff was
bound to prove affirmatively that he was in the exercise of due care
at the time, such care as persons of ordinary prudence exercise under
similar circumstances, and that no negligence on his part proximately
contributed to cause the accident, no more and no less. The jury
were so instructed in full and appropriate language.
Motion. It is urged that the plaintiff in riding with his foot upon
the step of the car was guilty of contributory negligence, and therefore cannot recover. Even if it be admitted that the plaintiff's conduct was negligent in this respect, still it cannot be considered as
contributing to the injury, if it was independent of and preceded the
negligence of the defendant, and the defendant by the exercise of
ordinary care might have avoided the injury. Atwood v. Bangor,
Orono & Old Town Railway Co., 91 Maine, 399. That the plaintiff's negligence, if he was guilty of negligence, preceded and was
independent of the negligence of the defendant cannot be questioned.
It was light enough to plainly distinguish persons and objects. The
defendant's team had ample room in which to pass. The teamster
was seated twelve feet in front of the hub of the wheel which Etruck
the plaintiff. He was driving at a walk. He could see the car, the
people upon the platforms, and the step. Before his horses' heads
reached the front platform his jigger was scraping against the car.
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He could have seen the whole situation and avoided the accident by
the exercise of ordinary care. Instead of that he kept sturdily on
his way, smoking his pipe, his reins hanging loosely in his hands,
and apparently relying upon the strength of his jigger to sweep all
obstructions from his path.
.i1Iotion and exceptions overruled.

STATE OF MAINE

Androscoggin.
Intox. Liquors.

vs.

ALPHONSE NADEAU.

Opinion January 7, 1903.

Illegal Transportation.

Arrest.

R. 8., c. 27, §§ 81, 89, 40.

Intoxicating liquors were seized while being illegally transported on Sept. 17,
1901, and a complaint was made against the defendant therefor six days
later, when a warrant was issued for his arrest. The defendant was arrested
on Oct. 16, twenty-nine days after the seizure, and twenty-three days after
the warrant for his arrest was issued.
Held; that the warrant was served within a reasonable time.
The provisions of the statute, R. S., c. 27, known as the search and seizure
process and requiring an immediate arrest, do not apply to a case like this.

On report. Judgment for the State.
Prosecution under R. S., c. 27, § 31, for the illegal transportation
of intoxicating liquors. The defendant was convicted of the offense
in the Lewiston Municipal Court and took an appeal to this court at
nisi prius, sitting ,Tanuary, 1902. After the evidence was taken out
in the court below, it was agreed to report the case to the law court for
determination of the question as to whether the arrest of the defendant was not unreasonably delayed.
The facts appear in the .opinion.
W. B. Skelton, County Attorney, for State.
J. G. Chabot, for defendant.
Counsel cited: B. & M. R. R. v. Small, 85 Maine, 463; State v.
ll:iley, 86 Maine, 145; State v, Guthrie, 90 Maine, 448.
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SPEAR, J. This case comes to the law court on report, and grows
out of a complaint for the illegal transportation of liquors, and the
proceedings following therefrom.
It is admitted that the respondent, at the time alleged in the complaint, was engaged in the illegal transportation of liquors. The
liquors described in the warrant were seized on the 17th day of September, 1901. The complaint, charging the respondent with the
illegal transportation of the liquors seized, was made on the 23rd
day of September, 1901, six days after the seizure, and the warrant
for his arrest was issued on the same day. The respondent was
arrested on the 16th day of October, twenty-nine days after the
seizure, and twenty-three days after the warrant for his arrest was
issued.
The stipulation of the parties is: "If the law court are of
opinion that the warrant was served within a reasonable time, judgment is to be rendered for the State, no other question being in
issue; otherwise complaint quashed."
The State must prevail.
The report of the evidence does not warrant the finding that the
officer was either dilatory or negligent in obtaining or serving the
warrant. The case shows that the offense, with which the respondent
was charged, comes within the general principles of law applying to
criminal offenses. The respondent had violated the criminal law of
the State. His offense was not barred by the statute of limitations.
He was properly apprehended, tried, convicted and fined. The cases
cited in the defendant's brief do not apply to the case at bar. The
warrant in each case was issued under the statute relating to search
and seizure. The search and seizure process is in a class by itself.
The constitution of the State has so placed it. The Bill of Rights,
§ 5, provides that the people shall be secure in their persons, houses,
papers anrl possessions from all unreasonable search and seizure;
and that no search warrant shall issue without a special designation
of the place to be searched and the thing to be seized. In alluding
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to the constitutional prohibition our court, in State v. Guthrie, 90
Maine, 448, say: "The danger of its abuse has been so clearly
apprehended in this country that constitutional barriers have been
erected against it.
"Nothing in the complaint or warrant
.or in law concerning them indicates that, after complaint is made,
the warrant is to be held by the magistrate or officer as a weapon to be
used at his discretion. The very nature of the search warrant indicates that when complaint is made the warrant (if issued at all)
should be promptly issued and executed. The purpose is to seize the
thing, alleged to be at that time, in the place to be searched to prevent its removal or further concealment.
"Especially is
this so when complaint is made for a warrant to issue to search for
intoxicating liquors. The complaint is against the particular liquors
or deposits at the date of the complaint, and the warrant, under the
Declaration of Rights, Art. 5, can be issued against these liquors
onlY:" Weston v. Carr, 71 Maine, 356; State v. Riley, 86 Maine,
144.
"The officer is expressly directed by the warrant and
the statute to 'make immediate return of said warrant' and to have
the respondent 'forthwith' before the magistrate for trial.'' State
v. Guthrie, supra.
The reason that underlies the prohibition of unreasonable search
and seizure, the protection of the people against oppression, is the
very reason that urges the issue of a warrant for the apprehension of
a person, charged with the commission of a criminal offense .
.Judgment for the State.
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ALTON C. ABBOTT, Applt. from decree of Judge of Probate.
Knox.
Probate.

Opinion January 9, 1903.

Right of Appeal.

Plead'ing.

R. S., c. 63, ?, 23.

The right of appeal from any decree or order of the probate court is conferred
by statute, and is, therefore, conaitioned upon a compliance with all itR
requirements.
No person has the right of appeal unless he has a pecuniary interest in the
subject matter of the decision or decree by which he claims to be aggrieved.
In order to establish by proof, if denied, such interest as entitles the appellant to appeal, it must be alleged in his petition or reasons of appeal.
The statement that he is interested as brother in the estate of the deceased
is not a sufficient averment of legal interest, as there may be classes of
nearer kindred entitled to the whole estate.
Held; that the court under this allegation had no authority to consider the
merits of the case, and the appeal in this case should be dismissed, because
the record of the proceedings fails to show that the appellant has the right
of appeal.

Exceptions by appellee. Overruled. Appeal dismissed.
Motions by the appellee to dismiss an appeal taken by the appellant from a decree of the Judge of Probate granting an allowance
to the widow of C. B. Abbott, deceased.
The case is stated in the opinion.
J. H ~Montgomery, for appellant.
R. L Thompson and E. K. Gonld, for appellee.
SITTING:

,v1sWELL,

C. J.,

EMERY, STROUT, PEABODY, SPEAR,

JJ.
J. This case is on exceptions by the appellee, Hattie
N. Abbott, to the ruling pro forma of the pre8iding justice overruling two motions to dismiss the appellant's appeal from a decree of
the judge of probate for the County of Knox, granting her an
allowance as widow of Calvin B. Abbott, deceased.
PEABODY,

I.

The ground of the first motion is that the appeal recited that
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the appellant, Alton C. Abbott, appealed from said decree of the
Probate Court "To the Supreme Judicial Court, being the Supreme
Court of Probate, to be held at Rockland within and for the County
of Knox, on the third day of September, A. D. 1901." There is
no term of said court held on the third day of September, but the
term of said court at which, the appeal, if valid, was cognizable was
held on the third Tuesday of September.

II.

The ground of the second motion for dismissal is, that neither
the appeal nor the reasons of appeal show any right of appeal on
the part of the appellant, and that they are, therefore, insufficient in
law.
We think it unnecessary to decide the technical point presented in
the first motion. The appellee was in court, and seasonably made
the second motion, and the conclusion we reach upon the question
thereby raised is decisive of the case.
The statute provides with reference to appeals from decrees of the
Probate Court as follows:
"Any person aggrieved by an order, sentence, decree or denial of
such judge
may appeal therefrom to the Supreme
Court to be held within the county, if he claims his appeal within
twenty days from the date of the proceeding appealed from." R. S.,
c. 63, § 23.
The right of appeal from any decree or order of the Probate Court
is conferred by statute and is therefore conditioned upon a compliance
with all its req uirernents. Bcu·tlett, Appellant, 82 Maine, 210;
ltloo1·e v. Phillips; 94 Maine, 421; 2 Woerner's .Am. Law of Adm.
§ 543.
No person has the right of appeal unless he has a pecuniary interest
in the su~ject matter of the decision or decree by ,vhich he claims to
be aggrieved. This interest must be shown or the appeal will be
dismissed. Briarcl v. Goodale, 8G Maine, 100, 41 Am. St. Rep.
526; Pettingill v. Pettingill, 60 Maine, 411; Dee1·ing v. Aclmns, 34
Maine, 41; Norton's Appeal, 46 Conn. 527; Cecil v. Cecil, 19 Maryland, 72, 81 Am. Dec. 626; 2 vVoerner's Am. Law of Adm. § 544.
In order to establish hy proof, if denied, such interest as entitled
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him to appeal, it must he alleged in his petition or motion claiming
an appeal. Zurnwalt v. Zurnwalt, 3 Mo. 265; Jenks v. Howland, 3
Gray, 536; B1·im·d v. Goodale, 86 Maine, 100, 41 Am. St. Rep.
526.
In Derning'.r.; Appeal, :34 Conn. 201, it is held that the interest of
the appellant must either appear on the face of the proceedings in the
Probate Court, or it must be averred in the notice of appeal.
In l'eazie Banlc v. Young, 53 Maine, 555, BARRO-WS, J., says:
"It is the duty of every appellant from a decree of a Probate J u<lge,
as the preliminary proceediug, to establish his interest in the sul~ject
matter of the decree from which he claims an appeal."
The appellant has not, either in his reasons of appeal or notice,
affirmatively alleged such facts as if proved would show that he is
aggrieved within the meaning of the statute as construed by the
decided cases. In his reasons of appeal he states that "any allowance is an injury to the balance of the estate," but be does not shmv
that he is interested in the estate. In his notice of appeal he states
that "he is interested as brother in the estate" of the deceased, but
this is not a sufficient averment of a legal interest, as there may be
several classes of nearer kindred.
At the hearing on the appeal the appellant offered to show that he
was an heir to the estate, but the presiding justice upon this motion
to dismiss properly declined to consider evidence affecting the
validity of the decree of the judge of probate. The court had no
authority under the allegation to proceed to consider the merits of
the case. The appeal should be dismissed because the record of the
proceedings fails to show that the appellant has the right of appeal.
~~loore v. Phillips, 94 Maine, 421; Briarcl v. Goodale, 86 Maine,
100, 41 Arn. St. Rep. 526, supra; Gray v. Gm·drwr, 81 Maine,
554; 2 Woerner's Law ·of Adm. § 544.
We do not decide whether the reasons of appeal might be
amended, in accordance with the reasoning of the court in Srn-ith v.
Ohaney, 93 Maine, 214, for that question is not presented. No
amendment was offered.
E..weptions to r-ulin,g on the second rnotion sustained.
Appeal d,isrnissecl with costs for appellee.
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In Equity, vs. CARRIE E. PEIRCE.

Waldo.

Opinion January 1 O, 1903.

Dower.

Vested Rights.

Equity.

281

R. S., c. 65, § 3.

While before assignment a widow's right of dower is a mere right, to be
enforced in such manner as the law should prescribe; after assignment in
any legal mode, whatever is lawfully assigned to her as her dower becomes
a vested estate, vested in form as well as in substance, which she cannot
be compelled to sell or commute.
2. Where there is lawfully assigned "in a special manner" to a widow as
her dower out of a parcel of real estate "the sum of two hundred dollars
to be paid annually from the rents and profits of that parcel" as a third
part of the rents and profits under R. S., c. 65, § 3, she thereby acquires
a vested right to an annuity of two hundred dollars from that real estate
which she cannot be compelled to release for any consideration.
3. The owner of the real estate out of which dower has been so assigned,
cannot maintain a bill in equity to have the real estate sold free of the
widow's dower and the present worth of the widow's annuity appraised
and paid to her out of the proceeds.
1.

On report. Bill in equity. Dismissed.
Bill in equity praying to have real estate sold free of the widow's
dower, to have the present worth of the dower appraised and paid to
her out of the proceeds. The dower was assigned in a special manner to wit: the sum of two hundred dollars annually from the
rents and profits, under It S., c. 65, § 3.
The defendant besides her answer filed a demurrer and the case
was reported to the law court.
J. 8. liar1·imun and Pere_q1·foe White, for plaintiff.
The parties are tenants in common. Under our statute, the tenant
in dower, where dower is assigned of the rents and profits, becomes
tenant in common with the other owners of the estate. R. S., chap.

103, § 23.
Tenants in common have an absolute right to partition. TVood v.
Little, 35 Maine, 111; Nash v. Simpson, 78 Maine, 148.
This court has declared that it now has the power to decree a sale
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and division of the proceeds of land, in such a case, "whenever in its
judgment, a division of the property cannot be made without greatly
impairing its value, and whenever a sale of the whole property would
be much more beneficial, or less injurious to the parties." Williarns
v. Ooornbs, 88 Maine, 185, and cases cited; Nash v. 8irnpson, 78
Maine, 152, 3 Pom. Eq. § 1390.
W~ P. Thompson, for defendant.
SrrTING:

WISWELL,

AGE~ POWERS,

C. J.,

EMERY, WHITEHOUSE, STROUT, SAV-

JJ.

EMERY, J.
The case is this: Robert F. Peirce died in 1892
seized of a parcel of real estat~ in Belfast upon which was a brick
block. It appearing to the commissioners appointed by the Probate
Court in November, 1892, to assign the widow's dower that a division
of said parcel by metes and bounds could not be conveniently made,
they assigned to the widow, (the defendant in this case) her dower
therein ''in a special manner as of-a third part of the rents and
profits," and fixed as such third part "the sum of two hundred dollars to be paid annually from the rents and profits of said brick
block." R. S., c. 65, § 3. This action of the commissioners we
assume was confirmed by the Probate Court.
The plaintiff afterward, in 1896, acquired title to this parcel of
real estate by purchase, "subject (in the language of the deed to him)
to an annuity of two hundred dollars to the widow of Robert F.
Peirce deceased, during her life." Later stil1, in 1899, the brick
block on the lot was destroyed by fire, since w hieh time the lot has
remained vacant and incapable in its present condition of yielding any
mcome. The plaintiff, the owner, has now brought this bill in equity
against the defendant, the widow, praying (1) that the said real estate
be appraised and the interest of the defendant therein be ascertained;
(2) that the real estate be sold and the proceeds be divided between
the plaintiff and the defendant accotding to their rights in the premises. The defendant demurred and also answered saying, among
other things, that she did not wish to part with her rights as assigned
to her.
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The bill cannot be sustained. Its plain purpose is to compel the
defendant to commute her annuity for a present specific sum, and
release the land from the charge thus imposed upon it. There is no
law in this State requiring her to do so. Before assignment her
dower was a mere right to be enforced in such reasonable manner as
the law might prescribe. After assignment in any statutory manner,
whatever was lawfully assigned to her as her dower, whether onethird of the land, or one-third of the rents and profits, or, as in this
case, a special sum per year, payable out of the land as one-third of
the rents and profits, became hers absolutely for her life, her vested
estate for life, vested in form as well as in substance. She cannot be
compelled to sell it, or change its form against her will. It must
remain in its present form a charge upon the land until extinguished
by her death, or by her voluntary release, whatever the inconvenience
to the land owner. This the plaintiff should have known when he
bonght the land. Any legislation since this dower was assigned cannot affect her estate which then vested.
Bill dism'issed with costs.

CHARLE8

~Mortgage.

V. LooK vs.

MARTIN HORN,

and others.

Somerset.

Opinion January 21, 1903.

Rents and Profit.~.

Payment by one Joint Mortgagor.
R9uitable Lien.

Reimlmrsement.

Where a mortgage is discharged on payment made by one of the joint mortgagors, or his successor in interest, it may be treated in equity as still subsisting for the protection of the party making payment; or the delinquent's share in the mortgaged premises may be regarded as subject to a
lien for the amount paid on the mortgage for his -benefit.
In no event can the grantee of the delinquent recover rents and profits until
the parties making payment of the mortgage have been re-imbursed the
amount paid for the delinquent, either from the rents and profits of the
delinquent's interest in the premises or in some other manner; and the
net profits received may be held towards re-imbursement.
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On report. .T udgment for defendants.
Assumpsit for rents and profits of one-half of a farm in Fairfield
formerly occupied by Benjamin Horn as a homestead, for the six
years immediately preceding January 26, 1901.
The facts are fully stated in the opinion.
R L. Ames, for plaintiff.
Counsel cited: R. S., c. 73, § 7; c. 95, § 20; Buck v. Sp[!/jord,
31 Maine, 34; Cutler v. CmTier, 54. Maine, 81; Soutte1· v. Atwood,
34 Maine, 153, 56 Am. Dec. 647; Sontter v. Porter, 27 Maine,
405; Taylor and Wilson v. Porter, 7 Mass. 354, 355; lViule v.
Howard, 6 Pick. 492; Goodall v. Wentwo1·th, 20 Maine, 322;
Moulton v. Edgecomb, 52 Maine, 31; Tinkharn v. Arnold, 3 Maine,
120; Thornton v. Ym·k Bank, 45 Maine, 158; Hudson v. Coe, 79
Maine, 83, 1 Am. St. Rep. 288.
S. J. and L. L. Walton, for defendants.
Counsel cited:
Thomas v. Piclcerfog, 13 Maine, 337, 353;
Bigelow v. Jones, IO Pick. 161; Richanlson v. Richm·dson, 72
Maine, 403; Jones on Mortgages, Yol. 2, §§ 1089, 1090; Gibson v.
Crehore, 5 Pick. 145, 146; Parkman v. Welch, 19 Pick. 231, 238;
Watkfos v. Eaton, 30 Maine, 529, 535, 50 Am. Dec. 637; Hurley
v. Hudey, •148 Mass. 444, 447, 2 L. R. A. 172; Winslow v.
Young, 94 Maine, 145.
SrrTING:

"\V1swELL, C. .T., STROU'r, SA \TAGE, PowERs, PEA-

BODY, SPEAR,

.JJ.

STROUT, J. On March 31, 1876, Benjamin Horn and Oliver R
Horn received conveyance of a farm in Fairfield from Samuel Kirnb~ll, and on the same clay the Horns mortgaged the farm to Kimball to secure the payment of five huudred and thirty-four dollars
and fifty cents of the purchase money. Benjamin occupied the farm
thereafter, except a piece conveyed to his son Calvin, till his conveyance to his son Martin, one of the defendants, on May 12, 1898,
since which time Martin has been in possession. Benjamin and his
son paid the mortgage to Kimball, and had it discharged of record
on January 23, 1895. Oliver never paid anything and never occu-
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pied the farm. Oliver R. Horn, by deed of January 27, 1881,
undertook to convey· one-half of the farm to the plaintiff, but the
mortgage to Kimball being then in force, Oliver's deed conveyed
only his one-half of the equity of redemption from that mortgage.
The plaintiff seeks in this action to recover one-half of the rents
and profits of the farm from January 26, 1895, to ,January 26,
1901.
Benjamin Horn and his sons having paid that portion of the Kimball mortgage which should have been paid by Oliver, are entitled
in equity to have Oliver's one-half of the form subjected to its payment. This right is unaffected by the discharge of record of the
mortgage. It may be treated in equity as still subsisting for the
protection of Benjamin and Martin, or Oliver's one-half may be
regarded as subject to a lien for the amount paid on the mortgage
for Oliver's benefit. In uo event can the plaintiff, ~s Oliver's
grantee, recover rents and profits until Benjamin and Martin have
been re-imbursed their payment for Oliver, either from the rents and
profits of Oliver's one-half, or in some other manner.
It is very clear from the evidence that the net profits from the
farm for the time covered by plaintiff's claim have been little, if
anything, in excess of necessary repairs and taxes-certainly wholly
insufficient to re-imburse the payment for Oliver on the mortgage.
-Whatever net profits defendants may have received from one-half of
the farm, they are entitled to hold towards their . re-imbursement.

Until that is accomplished plaintiff can have no claim upon the rents
and profits.
Jmlgment for· defendants.
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HENRY M. SMALL, Executor, vs. ALBER'l' H. RosE.
Cumberland.

Opinion January 29, 1903.

Bills and Notes. Evidence. Statute of Limitations. Partial Payments.
Indorsernents. Books of account. Entries against Interest.
R. S., c. 81, § 100.
The provisions of R. S., c. 81, § 100, do not prevent the admission, in accordance with established rules, of evidence of payments to take actions on
bills and notes or other writings out of the statute of limitations; but
merely exclude indorsements or memoranda made thereon by or in behalf
of the party to whom the partial payments purport to have been made.
Entries in account-books of a deceased testator of payments received by him
on bills or notes supported by the executor's suppletory oath, but made
nfter the statute of limitntions has run, are not entries agninst testator's
interest, it being to his advantage to show a part payment on the note.
Such entries are not admissible to prove the fact of pnyment.

Exceptions by defendant. Sustained.
Assumpsit on a promissory note given by dPfendant to plaintiff's
testator. Defendant plead the general issue and the statute of limitations, by way of brief statement. At the trial in the Superior Court
of Cumberland UoLrnty the plaintiff introduced, supported by the
suppletory oath of the executor, a small account-book, found among
the effects of the deceased, which contained among other entries in
his handwriting, under the head of money received, an item of $25
from A. H. Rose, March 25, 1897. To the introduction of this evidence the defendant seasonably objected, but the same was admitted
and the defendant alleged exceptiomi.
The facts are fully stated in the opinion.
F. IL Haskell and A. Jt~ Jloidton, for plaintiff.
Counsel cited: Coffin v. Biwknani, 12 Maine, 4 71 ; 7 Am. & Eng.
Ency. of Law, 1st ed. p. 72; 1 Phillips on Ev. *p. 307; 1 Greenl.
on Ev. § 150; Holbrook v. Gay, 6 Cush. 215; R. S., c. 82, § 98;
Hancock v. Cook, 18 Pick. 30; JicKenney v. lfaite, 20 Maine, 349;
1 Green!. on Ev. § 119, and notes; Stat. of 1864, c. 230.
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F. W. Brown, Jr., for defendant.
Counsel cited: Richards v. J,Iaryland Ins. Co., 8 Cranch. 84;
Townsend Bank v. Whitney, 3 Allen, 454, 455; 1 Greenl. on Ev.
14th ed. pp. 165, 171, note 1; Dunn v. Whitney, 10 Maine, 9;
Maine v. Harper, 4 Allen, 115; Waterrnan v. Burbanlc, 8 Met. 352;
Clapp v. Ingersol, 11 Maine, 83.
SITTING:
SPEAR,

,vrswELL, c.

.T.,

EMERY,

,v HrTEHousE,

STRouT,

JJ.

PEABODY, J.
This case is on exceptions of defendant to the
admission of evidence. It was an action on a promissory note, bearing date December 21, 1882, given by the defendant to one 0. W.
Small, plaintiff's testator.
The defense is the statute of limitations. There were certain
indorsements on the note but not in the hand writing of the defendant, and it does not appear that evidence was introduced tending to
show any payment on the note prior to March 25, 1897. -..As evidence of a payment made by the defendant on that date, the plaintiff
introduced, supported by his snppletory oath, the small accountbook found among the effects of the deceased in which was written
in the handwriting of the deceased under the heading of money
received and under the date of March '25, 1897, the following
words: "A. H. Rose $25.00." This corresponded in date and
amount to one of the indorsements on the back -of the note. To the
admission of this evidence the defendant seasonably objected and
excepted.
Revised Statutes, ch. 81, § 100, provides that, "No indorsement or
memorandum of such payment made on a promissory note, bill of
exchange, or other writing, by or on behalf of the party to whom
such payment is made or purports to be made, is sufficient proof of
payment to take the case out of the statute of limitations." This
statute does not affect the admissibility of other evidence tending to
show such payment, where the admission of such evidence does not
conflict with the established rules. Sibley v. Lurnbert, 30 Maine,
253.
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The entry in question was part of a private cash account in the
back of a small diary. The account was kept with apparent regularity, and the entry would have probative force to remove the statute
bar if it was apparently made by the testator against his interest.
So far as appears from the case as presented, there was no evidence
to overcome the presumption which arises from the date of the note
that it had become outlawed long prior to the date of the memorandum of March 25th, 1897; so that in considering the effect of a
cash entry of that date we must have in. mind that at that time a
payment on account of the note would have the effect not merely of
reducing the indebtedness, but also of reviving the note and making
it enforceable against the defendant.
Had the entry in the cash-book been made a reasonable time
before the note became outla-wed, its effect being an admission of the
reduction of the debt, it might have been admissible if offered in
evidence by the plaintiff as an entry made by a person since deceased
apparently agaim,t his interest. Taylo1· v. Witham, 3 Ch. D. 005; 1
Greenl. Evidence, § 147. But after the statutory bar had become
complete it was clearly not against his interest, bnt on the contrary,
to his great advantage to show a part payment on the note. This
destroys entirely the probative force of the written memorandum
and makes it inadmissible in evidence to prove the fact of the payment. Rose v. B1·yanf, 2 Camp. 321; Wood on Limitations, §
115; 1 Greenl. Evidence, § 149; Libby v. Brown, 78 Maine, 492.
Erceptions sustained.
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STATE

m~

MAINE

Franklin.
Intox. Liquors.

vs.

CLARENCE EATON.

Opinion February 5, 1903.

Illegal Sales.

Knowledge and Belief.

Intent.

R. S., c. 27.

If a person, other than those having statutory authorization, sells liquors
which are in fact intoxicating, hut which he believes and has good reason
to believe are uot intoxicating, he nevertheless violates the statute prohibiting the sale of intoxicating liquors, and is subject to the statutory
punishment therefor. The prohibition is not limited to knowingly sdling
without authority. It is abimlute, without exception.

Exceptions by defendant. Overruled.
Indictment for a single sale of intoxicating liquor.
The defendant after conviction was allowed a bill of exceptions as
follows:There was evidence tending to show, that on July 3, 1902, the
respondent put up a case of beer, of some kind, and sent it to one
.Augustus H. Bradford; also that Bradford delivered a bottle of the
same to his son, who delivered the same to one Nelson Gould, who
delivered the same to Prof. W. G. Mallett, who claimed to analyze
the same, and found it contained 5.44 per cent alcohol. Respondent
testified that the beer he sent to Bradford was what is known in the
market as Uno beer-that it was not intoxicating, and that if MaJlett
made a correct analysis of a bottle of beer which contained 5.44 per
cent alcohol, which came from that case, there must have been some
mistake in putting up the beer, that he did not intend to sell anything but Uno beer, which is not intoxicating.
On this point the presiding justice instructed the jury as follows:
"It is unnecessary, I presume, to instruct you, but I will do so,
that if t~ere was any misapprehension or error on the part of the
defendant or any of his agents in delivering a strong beer, a beer
unadulterated, when he intended to deliver an adulterated beer, that
would not relieve him from the responsibility of selling liquor which
was intoxicating, if yon find it to be intoxicating in fact,"
VOL. XCVII
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I-L S. Wing, County Attorney, for State.
·where an act in itself not criminal is prohibited by statute on
grounds of public policy, and the statute does not make the criminality of the act depend, upon its being wilfully, or maliciously, or
knowingly done, it has frequently been held that the criminal intent
is immaterial. A statute may throw on the defendant the burden of
keeping within its requirements, and may make the doing of the prohibited act criminal without regard to the intent. 1 McLain on
Crim. Law, par. 128.
The argument urged in behalf of defendant is founded on the erroneous theory that the guilty intent necessary to constitute the offense
which the law prohibits must include a knowledge of the quality of
the article as well as a purpose to sell it. Such a construction of
the statute woul<l contravene its whole scope and o~ject. Com. v.
Goodman, 97 Mass. 119.
Knowledge by the defendant as to the character of the liquor,
either as to what it is or whether it is intoxicating, is wholly immaterial. State v. Jfoulton, 52 Kan. 69; State v. Tomasi, 67 Vt. 312;
King v. State, 66 Miss. 502; People v. Kible1·, 106 N. Y. 321, 393;
8tate v. Smith, 10 R. I. 258; Bm·ton v. State, 99 Ind. 89; Barne.s
v. State, 19 Conn. 393; State v. Stanton, 37 Conn. 421.

If defendant has kept and sold a kind of beer, which he supposes
not to contain sufficient alcohol to render it intoxicating, his mistake
in that respect, though honest, would constitute no defense. Corn.
v. Savery, 145 Mass. 212; Corn. v. Daly, 148 Mass. 428.
H. L. Whitcomb, for defendant.
In order to constitute a crime or misdemeanor there must be a
union or joint operation of act and intention, or criminal negligence.
"Where a man, in the execution of one act, by misfortune or
chance, and not designedly, does another act, for which, if he had
wilfully committed it, he would be liable to be punished :-in that
case, if the act he was doing were lawful, or merely malum prohibitum, he shall not be punishable for the act arising from misfortune
or chance; but if malum in se, it is otherwise," 1 Archibold's Crim,
Pract. & Plead. 9.
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Selling Uno beer, which is held not intoxicating within the meaning of our statute, is lawful. The prohibition against the sale of
intoxicating liquor is purely statutory. The common law does not
prohibit the sale of beer or spirituous liquors of any kind-such sale
is merely malum prohibitum.
Defendant though he was disposing of beer, the sale of which was
not even malum prohibitum, and the claim of the State is, that a
bottle, after going through the possession of five persons, was found
to contain 5.44 per cent alcohol.

If the statute was violated, the case shows that there was nothing
done on the part of respondent to give the color of an act malum in
se.
Professor Greenleaf says, "Ignorance or mistake of fact may in
some cases be admitted as an excuse; as, where a man, intending to
do a lawful act, does that which is unlawful." 3 Green]. Ev. § 21.
Blackstone states the law in this manner: "Ignorance or mistake
is another defect of will; when a man, intending to do a lawful act,
does that which is unlawful. For here the deed and the will acting
separately there is not that conjunction between them, which is necessary to form a criminal act." 4 Black. Com. 27; 1 Russell on
Crimes, 25.
The intent to commit the crime, is of the essence of the offense;
and to hold that a man shall be held criminally responsible for an
offense, of the commission of which he is ignorant at the time, would
be intolerable tyranny. Duncan v. The State, 6 Humphreys, 148.
There is no pretense of gross carelessness which would create
responsibility.
SITTING:

vV1swELL,

c. J.,

EMERY,

STRouT,

SAvAoE,

SPEAR,

JJ.
EMERY, J. The defendant was convicted of selling intoxicating
liquor without any lawful license or authority therefor. He claimed
that he did not know the liquor (beer) was intoxicating, had good
reason to believe it was not intoxicating, and did not intend to sell
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anything intoxicating. The presiding justice ruled that this claim,
if established, was no defense. The defend ant excepted.
The questioq presented is practically this :-is a person permitted
by the statute to sell without license intoxicating liquor if he believes,
and has reason to believe, that it is not intoxicating? Certainly not.
The prohibition is not limited to knowingly selling without license.
It is absolute, without exception. While· many statutes make knowledge or wicked intent, or both, essential to constitute the offense forbidden, the statute forbidding the sale of intoxicating liquor does not.
It is like those statutes considered in State v. Goodenow, 65 Maine,
30, and State v. H11:ff, 89 Maine, 521, where the act was held to constitute the offense, though the defen:dants did not think they were
violating the statute.
A person proposing to sell liquor must make sure at his peril that
it is not intoxicating. If it be in fact intoxicating, his erroneous
belief that it is not intoxicating, however sincere and apparently well
founded, will not save him from punishment. It has been repeatedly
so held in Massachusetts under similar statutes. Gorn. v. Boynton,
2 Allen, 160; Com. v. Hallett, 103 Mass. 452; Oorn. v. U' Kean,
152 Mass. 584.
E-rceptions overrnled. Jnclgrnent f 01· the State.
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· ABRAHAM RICH v.-1. ALVAH R. HAY.ES, Admr.
Kennebec.

Opinion February 5, 1903.

Evidence,-Adrni.~sil1le and Inadmissible on same Paper.
Pmctfoe. .Juries. New Trial.

Private Jfenioranda.

1.

A written statement of a third party containing material evidence
against one of the parties to a imit is not admissible in evidence.
2. If such a written statement, though not admitted in evidence, is allowed
at the close of the trial to be taken by the jury to their room with other
papers it is prejudicial error and a new trial will be granted.
:J. That such written statement is upon the same paper as a statement
which is admissible and was formally admitted in evidence and which may
properly be allowed to be taken to the jury room, it must nevertheless be
withheld from the jury, either by separation, or complete obliteration, or
in some other effectual mode.

Exceptions by defendant. Sustained.
Action of assumpsit on a promissory note. Besides the count on
the note there was a money count with a specification making reference to the note.
The plea was the general issue with a brief statement of special
matter of defense upon which, however, the decision in no way
- turned.
In addition to his bill of exceptions the defendant also filed and
argued a general motion for a new trial.
The case is fully stated in the opinion.
L . .A. Biirle(r;h and Joseph Williamson, .fl'., for plaintiff:
0. lf~ Heselton, for defendant.
SITTING:

\VIRWELL,

c. J.,

EMERY, vVH1TEHousE, STRouT, SAv-

AaE, JJ.
EMERY, J. This was an action against an administrator representing the deceased partners of the late firm of Dingley Bros. One
of the issues was whether certain indorsements or entries in the
hand-writing of the plaintiff upon the back of a $3000 note given to
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him by the Dinglrfy Bros. were made accidentally and erroneously.
The plaintiff claimed they were and that he had written and personally delivered to the Di11gley Bros. in their lifetime, a letter stating
that the iudorsements or entries were erroneous and explaining how
they happened to be made, and that they orally assented to the statement and explanation as correct and satisfactory. A copy of this
letter was admitted in evidence, the original not being produced in
response to due notice to do so.
At the top of this copy of letter was the following memorandum
signed by R. W. Rich, a son of the plaintiff, viz :
"The original letter from Abraham Rich to Dingley Brothers of
this date of April 18th, 1895, of which this is a true copy, was
handed by Abraham Rich to Fuller Dingley of Dingley Brothers in
their (Dingley Brothers) office in Gardiner, Maine, in my presence at
about three o'clock p. m., of this 'afternoon' of April 18th, 1895.
Fuller Dingley read the letter and said, 'your explanation in this letter of your erroneous entries on our $3000.00 note is satisfactory to
and agreed to by us, Captain.'
Attest: R. W. RICH."
The plaintiff was known as "Captain Rich." It does not appear
that this memorandum was read or offered in evidence, or usecl at the
trial by any witness to refresh his memory.
vVhen at the close of the trial the various documentary exhibits
admitted in evidence were about to be passed to the jury to take to
their room for use in their deliberations, the defendant objected to
the above memorandum signed by R. \V. Rich going to the j uri
with the copy of the letter, but, the plaintiff insi:-;ting, it wa:-; allowell
to be taken by the jury to their room with the copy of the letter.
The defen<lant excepted.
The written memorandum was merely a private one not even made
in the course of business. It contained a statement of material and
damaging admissions of the defendant's intestate, yet it was allowed
to go to the jury not only as evidence, but as documentary evidence,
with practically more probative force than the oral testimony of
R. W. Rich to the same admissions vrnuld have had. It should need
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no argument to show that this was error so prejudicial to the defendant as to require a new trial.
Exceptions ,mstained. New trial gmnted.

JOSEPH

H.

PO()R

Piscataquis.
Attachment.

Corporations.

vs.

ALBERT

w.

CHAPIN.

Opinion February 9, 1903.

Levy and Sale on Execution.

Vested Rights.

Practice.

Stat. 1821, §§ 2, 13. Stat. 1899, c. 115. R. 8., 1840, c. 76, § 17, c. 94, § 34,
c. 99, C. 114, c. 117. R. s., 1857, c. 46, § 32, C. 81, § 28. R. 1':,1.; 1871,
C. 46, § 32, C. 81, § 54.
R. s., 1883, c. 46, § 20, c. 76, §§ 33, 42.

By lL S., c. 46, ~ 20, the real and personal property of any corporation is
liable to attachment on me.sne process, and levy on execution, however it
may have been under the earlier statutes.
By the repeal of the former limitations upon the right of attachment and seizure and sale on execution of lands of corporations, and the substituted provisions in R. S., of 1883, it is evident that the legislature intended to subject
corporate lands to the same liability to attachment on mesne process as
those owned by natural persons.
After a first, valid attachment of real estate has been made, followed by subsequent proceedings to judgment and sale according to law, a Recond attaching creditor takes nothing by purchase on hiR execution at a sheriff's
Hale, unless perhaps the right of redeeming from the sale on execution
under the fin;t attachment.
It is more necessary that the name of the party whose estate is attached
should be correctly shown, by the records in the registry of deeds, than
that of the attaching creditor.
\Vhere the officer's return of an attachment of real estate filed in the
registry of deeds gave the name of the defendant correctly, but gave only
the initials to the plaintiff's name, held; that this ,ms a sufficient compliance with the statute to create an attachment lien.
After an action has been defaulted and continued for judgment and is continued on the docket from term to term for several subsequent terms after
judgment has been entered and so remains on the docket in fact, it will be
presumed that there is sufficient reason for it so remaining on the docket.
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There is no vested right in a particular form of remedy. There can be no
cause of complaint, if a imbstituted remedy i:-; given which does not
abridge the usefulness of that existing at the time the right accrue1l.
Held; that a sale of land on execution under Btat. of 1899, c. 115, is valiu
although the action was brought and the attachment made in 189G.
The plaintiff claimed title to land by virtue of a sale on execution in fa·vor
of the National Hide and Leather Bank against the Monson Maine Slate
Company, made Feby. 9th, 1900. Real estate was attached on the writ in
that case on March 23, 1898.
The defendant claimed title to the same land by virtue of a sale on execution in favor of Rodney C. Penney against the Monson Maine Slate Company, made June 11th, 1900. Real estate was attached on the writ in that
case on September 14, 189G.
As the attachment in the Penney suit had not been lost at the time of the
sale on execution in that case, the sale related back to the attachment
and operated to carry the title then existing; and as the attachment antedated that in the bank suit, held; that the defendant acquired title superior to that of plaintiff.

On report.

Judgment for defendant.

Real action in which plaintiff and defendant each claim title to the
property by sale upon executions against the. Monson Maine Slate
Company a corporation under the laws of Maine.

J. B. Peaks, for plaintiff.
At the time the attachments in this suit were made, there was no
authority for the attachment of the real estate of manufacturing corporations on mesne process. At common law real estate of corporations could not be attached upon the writ. It, therefore, can only
be done by virtue of a statute which authorizes .such attachment.
Counsel cited: Gne v. The Tide Watc1· Canal Oo., 24 How. 257;
E. Ala. R'y Co. v. Doe, ex. dern. ri·ssche1·, 114 U. S. 340. Counsel traced the statutory enactments of this State relating to attachment of interests in corporations and sales of land of manufacturing
companies, beginning with Stat. 1821, c. 60, and in this connection
cited: Stat. 1823, c. 221; Stat. 1831, c. 519, § 19; Stat. 1845, c.
143; R. S. of 1857, c. 76, § 38.
If any one of the requirements mentioned in R. S., c. 81, § 59, is
neglected, then no lien is created by the attachment. The title to
the suit in which was made the attachment under which defendants
claim title, is Rodney C. Penney v. Monson Maine Slate Company.
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Plaintiff claims that the names of the parties to that action were not
properly returned to the registry of deeds by the officer, and further
that no notice was given to the public of any existing attachment in
favor o_f Mr. Penney. The officer merely states the name of plaintiff to be R. C. Penney. The writ gives it as Rodney C. ~enney.
In Shaw v. 0' Brion, 69 Maine, 501, the officer in making his certificate of attachment named one of the parties as "Augusto'' Moulton when the name of the corresponding party in the writ was
Augustus Moulton, and the court there held that no valid lien was
created by the attachment. It cannot be argued that R. C. Penney
is identical with Rodney C. Penney, for it is a well settled principle
of law that the name of every person consists of one given name and
one surname, and it will not be presumed that the initial letters of a
name prove ipso facto identity of that person with another whose full
name begins with the same initial letters. In Ellsworth v. Moore,
5 Iowa, 486, the court say: "Whilst the Supreme Court knowA
judicially the judges of the different judicial districts of the State,
and will presume in the absence of any showing to the contrary that
the .courts of the District Court are held by such judges, it cannot
know that the attorney J. D. Thompson and the Honorable J. D.
Thompson, ,Judge of the 13th Judicial District, are one and the same
person." To the same effect in principle is Enewold v. Olsen, 39
Neb. 59, 22 L. R. A. 573.
It was held in Dutton v. Simmons, 65 Maine, 583, that the certificate of the officer to the registry of deeds of the attachment of the .
real estate of Henry M. Hawkins, when the name of the defendant
in the writ is Henry }'. Hawkins, is such a miHdescription of the
person sued as will render the attachment void.
The object of the fili~g the certificate by the officer in the registry
of deeds is to give notice to the public of the attachment, and an
invalid or incomplete notice is the same as no noti~e. Swift v. Gu'lld,
94 Maine, 436.
It may be argued that it has been held by this court that the sale
of real estate upon execution of Bertha J. Reynolds, where the
defendant was named in the suit and in the attachment as Bertha
Reynolds, was valid. Hill v. Reynold8, 93 Maine, 25, 32. But
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in that case it was proved that Bertha Reynolds and Bertha J. Reynolds were the same person, by evidence aliunde. The rights of no
· third parties intervened, the suit in the real action being against the
same party as the suit in the writ. No false notice was given to the
defendant, she having been a party to both suits. And besides this,
it has al ways been held that the middle name is no part of the name
of a person, and that its omission is never fatal. 16 Am. & Eng.
Ency. of Law, p. 114, Note 3. But using the initial of the given
name is the same as though a false name had been used.
In Bessey v. lrose, 73 Maine, 21 7, the officer's return on the writ
was dated October 5, 1876, at one o'clock P. M., and the certified
copy returned to the registry of deeds is of return bearing date of
October 18, 1876. The court held that the attachment created no
lien.
The cases of State v. Taggart, 38 Maine, 298, 300, and Commonwealth v. Gleason, 110 Mass. 66, a.re where the foreman of a grand
jury signed his name by initials, and are in principle like the case
of Ellsworth v. Jfoore, supra.
The cases of Collins v. Douglass, 1 Gray, 167, and Hubbard v.
Smith, 4 Gray, 72, are cases involving simply a question of identity
where no innocent partie~' rights are concerned.
The Supreme Court of Pennsylvania in 0J'Ouse v. Jl;lurphy, 140
Penn. 335, 12 L. R. A. 58, decided in 1891, that the record of a
judgment against Daniel Murphy was not notice to one who took a
conveyance from the debtor as Dauiel J. Murphy. Although in that
case it was admitted that Daniel and Daniel J. was the same person.
The court in that case say: "As between Murphy and his creditor
it would be a question simply of personal identity, but it is a purchaser who bought after a search of the rectrds, and with no actual
notice, who claims protection." And the court sny: "ln order to
see the practical operation of such a holding we have looked iuto the
city directory, and find that the name of Daniel Murphy, with various
middle letters, and without any, occurs twenty times ; but D is the
initial of David, of Dennis, and of many other first names besides
Daniel. To exhaust the possibilities as to D. Murphy would require
searches running into the hundreds."
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The presumption would be that the deputy sheriff made his return
according to the statute, and according to the writ then in his hands,
and when this plaintiff found no such writ in the court at Bangor,
but did find a writ in favor of Rodney C. Penney, even if he supposed they were the same man, the presumption would still be that
the first action wherein R. C. Penney was plaintiff was dropped and
a new one commenced.
The doctrine of presumption is very strong in this case. The
presumption is that public officers do their duties truthfully, legally
and according to the record which they make; and when a person
finds a return in the office of the register of deeds, made by an
officer who says that the plaintiff in the writ Wj!S R. C. Penney,
such person has no right to suppose, much less is he obliged to
suppose, that a writ, which he finds in the clerk's office, where
Rodney C. Penney is plaintiff, is the one upon which the certificate
is returned into the office of the register of deeds. Smith v. Smith,
24 Maine, 555, 559; Treat v. Orono, 26 Maine, 217.
Counsel also contended that the name of the defendant corporation was not properly stated in the officer's return in the Penney
suit. The officer names the defendant as "The Monson Maine Slate
Company." He does not state that it is a corporation, nor that its
place of business is at Monson. The Monson Maine Slate Company may be a copartnership as in Haggett v. Hurley, 91 Maine, 542,
where a copartnership was called "The Rockland Lime Company."
It is a very common thing for persons to do business as a c?partnership under some such name.
Prior to the enactment of Stat. 1845, c. 143, it is impossible to
find any authority for the sale of real estate of corporations in general
on execution in this State. This statute is carried along unchanged
through the various revisions and is incorporated into revision of
1883, c. 4G, § 50, substantially as it was first enacted, and remained
the same down to 1899, when the power to attach and sell real estate
on execution was further extended by chapter 115 of the statutes of
that year.
As appears by the case, the Penney attachment was made prior to
1899, to wit, on September 14, 1896. The execution sale, made in
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attempted furtherance of this attachment, however, was on the 11th
of June, 1900. Now had the Stat. of 1899, c. 115, never been
enacted, it_ is certain that this attachment could have created no lien
unless the officer in selling had followed strictly the provisions of H.
S., c. 46, § 50; that is, the officer could not have sold the real estate
of this or any other corporation on execution unless he had failed to
find personal property sufficient to satisfy the execution and so certified in his return thereon.
The object of attaching property on mesne process is that it may
be held to be seized and sold on the execution after judgment.
Hence property which cannot be lawfully seized on execution cannot
be lawfully atta~hed. Nichols v. Valentine, 36 Maine, 322, 324;
Pierce v. Jackson, 6 Mass. 242; Badlam v. Tncker, 1 Pick. 389;
Davis v. Garrett, 3 Ir. (N. C.) 459.
No subsequent acts of legislature could render an attachment valid
which was invalid when made, for the only statutes of this kind
which could relate back to pending ~ctions would be those affecting
remedies merely, and not affecting rights.
Counsel also cited: R. S., c. 76, §§ 1, 43; c. 1, § 5; Packarrd v.
Richardson, 17 Mass. 121, 122; Roge'rs v. Goodwin, 2 Mass. 475;
Holmes v. Himt, 122 Mass. 505; Oummings v. Everett, 82 Maine,
260; Stat. 1881, c. 80; Dye1· v. Belfast, 88 Maine, 140; Deake's
Appeal, 80 Maiqe, 50; Glenburn v. Naples, 69 Maine, 68; Folsom
v. Olarl~, 72 Maine, 44; Torrey v. Corliss, 33 Maine, 333; Rockland v. Rockland Water Co., 86 Maine, 55; JJfacNichol v. Spence,
83 Maine, 87; Chipman v. Peabody, 88 Maine, 282; Pkinncy v.
Phinney, 81 Maine, 450; Peabody v. /~tetson, 88 Maine, 273.
Henry Hudson and J. F: Sprague, for defendant.

SrrTING: vVrnwELL, C. J.,
ERs, PEABODY, JJ.

WHITEHOUSE,

S·rnou·r, SAYAc-rn, Pow-

STROUT, J. This is a writ of entry to recover several parcels of
land. Dem~ndant claims title by virtue of a sale on execution
issued upon a judkment in favor of the National Hide and Leather
Bank against the Monson Maine Slate Company, made on the ninth
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day of February, 1900. Real estate was attached upon the writ on
March 23, 1898. Defendant claims title to the same lands by virtue of a sale on execution issued upon a judgment in favor of Rodney C. Penney against the Monson Maine Slate Company, made on
the eleventh day of June, 1900. Real estate was attached upon the
writ on September 14, 1896. The right of redemption from this
sale had expired before the present suit was instituted. If the
attachment in the Penney suit was duly perfected, and is valid, and
the subsequent proceedings were according to law and while the
attachment was subsisting, the dernandant took nothing by his purchase from the sheriff, unless perhaps the right of redemption from
the subsequent sale on the Penney execution.
It is very ably argued by the plaintiff's counsel that the statute in
force when these attachments were made did not authorize an attachment of real estate of a mining and manufacturing company, which
the Slate Company is.
The right to attach real estate upon a writ is purely a statutory
right. Chapter 60, § 2, of the laws of 1821, provided thai "rights
in equity of redeeming lands mortgaged, reversions or the remainders"
and the lands of" any turnpike, bridge, canal or other company incorporated by law with power to receive toll," might be attached on
mesne process, but that statute included no other corporation, and by
section 13, lands of incorporated banks could be taken on execution
and sold, but an attachment of these on mesne process was not authorized. By the general repealing ac;t in 1840, this statute was repealed,
and in the chapter relating to corporations, R. S., of 1840, c. 76, § 17,
it was provided that "the corporate property of any company incorporated in this State"-"shall be liable to attachment on mesne process,
and to be levied upon by execution" in the manner provided by
chapters 99, 114 and 117. Chapter 94, § 34, provided that "the
lands belonging to any manufacturing corporation"-" may be seized
and sold on execution." Chapter 114, § 30, provided that all real
estate liable to be taken on execution according to c. 94, may be
attached on mesne process.
In the revision of 1857, all these statutes were repealed, and it was
then provided that "all real estate liable to be taken on execution"
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may be attached on mesne process. R. S., 1857, c. 81, § 28. But
in the chapter on corporations, c. 46, § 32, it was provided that an
officer having an execution against a corporation, could not levy upon
its real estate, until he certified thereon that he was unable to find personal property of the corporation. Under these provisions it may
well be doubted whether an attachment of the land could be made on
mesne process. These provisions appear in substantially the same language in R. S., of 1871, c. 46, § 32, and c. 81, §,54.
But these provisions were repealed in the revision of 1883, and by
c. 46, § 20, on corporations, it is provided that "the property of any
corporation"-" are liable to attachment on mesne process and levy on
execution for debts of the corporation in the manner prescribed by
law." This statute was in force when these attachments "·ere made.
By the repeal of the former limitations upon the right of attachment
and seizure and sale on execution of lands of corporations, and the
substituted provision couched in such broad. language, it is evident
the legislature intended to subject corporate lands to the same liability to aijachment on mesne process, as those owned by natural persons. This intention is so manifest that we are not authorized to
import into the language any of the conditions or limitations eontained
in previous statutes.
It is urged that the officer's return of attachment to the registry of
deeds was insufficient to create a lien upon the land. The suit was
in favor of Rodney C. Penney. The return to the registry followed
the statute in every respect, except that it gave the name of the plaintiff as R. C. Penney. The object of the return is to give notice to
parties investigating title of an attachment. This return showed an
attachment of the real estate of the Monson Maine Slate Companythe important fact to the party examining the title of the Slate Company. \Vhen the examiner went to the clerk's office to ascertain if
the suit on which the attachment was made was pending, he would
find a suit against the company in favor of Rodney C. Penney. It
can hardly be conceived that in such case the seeker would be deceived.
On the contrary, he would have ample notice of the attachment of the
real estate of the Slate Company, and a pending action. This is all
the statute contemplates, and all that is useful to the investigator.
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The cases cited arc of wrong names of the defendant. It is much
more necessary that the name of the party whose estate is attached
should be correctly shown by the records in the registry of deeds,
than that of the plaintiff. Whose estate is attached is the vital
question-it is immaterial by whom it was attached, if enough is
stated to enable the suit to be understandingly traced on the docket
of the court. We think this condition was met by the return here,
and that the attachment was perfected.
Judgment in the Penney suit was rendered at the April term of
the Supreme Judicial Court, 1900. Execution duly issued, and the
officer seized the lands on the fourth day of May, 1900, within thirty
days after the rendition of judgment, an<l after giving the notices
required by law, sold them to the defendant on the eleventh day of
June, 1900, and gave a deed thereof in due form which was duly•
recorded.
It is objected that as the defendant was defaulted at the Jan nary
term, 1897, and the action was thence continued for judgment to the·
succeeding term in April, and no docket entry of farther continuance
for judgment at that term, the judgment should have been rendered
then. If it had been, the lien of the attachment would have expired
before the seizure was made on the execution in 1900. The docket
shows that the action was upon it at the January term, 1900, and
thence continued for judgment to the April term, following, when
judgment was in fact entered. The statute preserves an attachment
for thirty days after judgment. For what reason the action remained
on the docket from the April term, 1897, to the April term, 1900,
does not _appear, but it must be presumed that there was a sufficient
reason for it. It did in fact so remain, for which various legal causes
may be supposed. "'re cannot assume that it improperly remained.

•

It is also objected that the sale on the execution was made under
c. 115 of the laws of 1899, which was not in force when the attachment was made, and it is urged that the remedy existing at the time
of the attachment was a vested right in the plaintiff, which must be
preserved on the final process. It is sufficient to say that the officer
in making the sale followed the direction of R. S., c. 76, § 33. The
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sale of land on execution was authorized by sect. 42 of the same
chapter.
But if the sale had been under the act of 1899 it would be good.
There is no vested right to a particular form of remedy. If a substituted remedy is given, which does not abridge the usefulness of
that existing at the time the right accrued, there is no cause for complaint. The act of 1899 in no way defeated, limited or abridged
the creditor's remedy existing under the law when his attachment
was made. Somerset Railway v. Pierce, 88 Maine, 91; Atkinson v.
Dunlap. 50 Maine, 116; 01·iental Bank v. Freese, 18 Maine, 109,
112, 36 Am. Dec. 701.
The sale on the Penney execution related back to the <late of
attachment on the writ, which was long prior to the attachment on
. the writ of the Hide and Leather Bank. Under it, the defendant
acquired title and the demandant has none.
Judgment for defendant.

ALLEN

M.

Waldo.

SMALL

vs.

DANIEL

H.

CLARK.

Opinion February 10, 1903.

Forcible Entry and Detainer. Lease. F'orfeiture. ~Eviction.
R. s., c. 17, § 3; C. 94, §§ 1, 8, 9.

I'

Damages.

the forfeiture of a lease by using the premises for the unlawful sale or
keeping of intoxicating liquors, as provided by R. 8., c. 17, § 3, be not
taken advantage of by the lessor, the lessee's continued occupation is lawful, and the subsequent grantee of the lessor cannot maintain forcible
entry and detainer based upon such forfeiture.
2. It is the owner of the premises at the time of the forfeiture who may
bring forcible entry and detainer, and he alone.
~1. Such a lease will remain in force, until he who is owner at the time of
forfeiture determines the right of possession, by entry, or notice, or i:mit
within seven days under R. 8., c. 94, § 1.
I.
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The word "forfeited" in R. S., c. 17, ~ 3, has the same meaning and
effect which the common law gives the same word in leases. Hence, if a
a lessee "forfeits" his lease under R. S., c. 17, § 3, the lease is not ipso
facto absolutely void, but is voidable at the option of the lessor or owner.
5. When a lease for a term of years provides that "if either party should
see fit to terminate this lease before it expires he shall pay the other fifty
dollars," held; that either party has a right to terminate the lease by paying fifty dollars to the other.
6. Held; that the evidence in this case fails to show that the lease in q uestion was so terminated.
7. Also; that the lessor after he had conveyed the premises had no power
to terminate the lease, unless he in some way still had an interest in the
lease, or acted by authority of the owner, of neither of which facts is
there any proof.
8. The plaintiff obtained judgment in the lower tribunal against the
defendant, and the defendant having recognized to the plaintiff as provided in R S., c. 94, ~ 8, the plaintiff recognized to the defendant as provided in section 9 of the same chapter, whereupon a writ of possession was
issued and the defendant was removed from the premises. Subsequently
the buildings which were the subject of the lease were destroyed by fire.
Held; that a writ of restoration ought not to issue.
\l. Held; that the defendant is entitled to recover as damages for his unwarrantable evidion the differPnce between the rental value of the premises
and the rPnt reserved, from the date of the eviction to the end of the
term, or to the termination of the lease otherwise.
4.

On report. Judgment for defendant. Damages for defendant to
be assessed according to the opinion. Forcible entry and detainer
before a Trial Justice in Waldo County, for the purpose of obtaining possession of a hotel called the Lake House, in Freedom, in that
county.
The Trial Justice found for the plaintiff, issued a writ of possession upon which the defendant was ejected from the premises. From
the proceedings of the Trial Justice the defendant appealed to this
court sitting at nisi prius and, after the testimony before the jury had
been taken out, the case was by agreement of the parties reported to
this court.
The facts are stated in the opinion.

R. F. Dunton, for plaintiff.
As late as June 14, 1901, the defendant used the premises for the
illegal sale and keeping of intoxicating liquors, contrary to the proVOL. XCVII
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visions of R. S., c. 27, § 1. He thereby forfeited all his right to the
premises; his lease became absolutely void, and can afford him no
defense to this action. R. S., c. 27, § 3.
Such use annuls and makes void the lease, and without any act of
the owner, causes the right of possession to revert and vest in him.
Prescott v. Kyle, 103 Mass. 381.
The statute of 1858, c. 45, § 3, was not enacted for the .benefit of
the owner of the property, but that part of it applicable to this case
was enacted as a part of the settled policy of the State to outlaw the
liquor traffic. The forfeiture is in the nature of a penalty for the
violation of law, and to hold that it may be waived by the owner so
that it cannot be invoked to invalidate the lease, or affect the tenant's
rights to the premises, is equivalent to holding that an individual
may waive the penalty for violation of a criminal law.
The rights of the defendant are no better under a lease of premises which he actually took and used for the illegal sale and keeping
of intoxicating liquors in violation of both the terms of his lease and
the law, than they would be under a lease which in terms permitted
him to keep and sell intoxicating liquor on the premises.
\\rhen a lease is terminated under its own provisions, no notice to
quit will be necessary, in order to dissolve the relation of landlord
and tenant; for both parties are apprised of their rights and duties,
the lease terminates ex vi termini pursuant to the contract, and the
lessor may at once enter upon the lessee, and resume the possession
of his premises, while the latter becomes a wrongdoer if he withholds
such possession. Taylor's Landlord and Tenant, § 465.
C. E. ancl A. S. Littlefield, for defendant.
SrrTING: vVISWELL,
AGE,

C. J.,

EMERY, vVHI'fEHOUSE, STROU'r,

SAV-

SPEAR, JJ.

SA v AGE, J. Action of forcible entry and detainer. April 3,
1901, J. I. Watts, then the owner of the premises in question,
leased them to the defendant for the term of four years at a rental
of $130 a year. The lease contained the following stipulations,
among otherR: "Be it understood and agreed that if either party
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should see fit to terminate this lease before it expires he shall pay
the other fifty dollars and the said Clark shall have the firRt refusal
when sold"; also, "be it further understood that said house shall
not be used for any other purpose than a hotel, and no intoxicating
liqnors shall be Rold on the premises." The other provisions in the
lease are unimportant here. Watts conveyed the premises to the
plaintiff July 8, 1901. On July 10, 1901, the plaintiff gave notice
to the defendant in writing that his tenancy in the premises would
terminate August 10, 1901. This action was commenced August 19
following, was heard before a trial justice, and judgment was rendered for the plaintiff. The defendant appealed to the Supreme
,Judicial Court, and the case is now before us on report.
The plaintiff seeks to maintain this action, notwithstanding the
defendant ,vas occupying the premises under a lease for a term of
years, upon two grounds.

I. He contends that the defendant's right to the premises as
tenant or occupant had been forfeited by him, prior to the commencement of the action, by using it or a part of it as a liquor
nuisance, contrary to the provisions of R. S., c. 17, § 1. The lease
itself 8tipulated that no intoxicating liquors should be sold on the
premises, and that the lessor might enter and expel the lessee if he
should violate any of the covenants of the lease. Revised Statutes,
ch. 17, § 3, provides that "if any tenant or occupant, under any
lawful title, of any building or tenement not owned by him, uses it
or any part thereof for any purpose named in section one, he forfeits
his right thereto, and the owner may make immediate entry, without
process of law, or may avail himself of the remedy provided in
chapter ninety-four," which is forcible entry and detainer.
Waiving the questions whether the plaintiff's pleadings should not
have set forth specifically the statutory ground on which his claim
is based, and whether proof of forfeiture under the statute is not a
fatal variance from the allegations in the declaration before us,
Eveleth v. Gill, post, p. 315, we are of opinion that the plaintiff
must fail upon this statutory ground for want of proof. The only
evidence in the case having any tendency to prove that the defendant
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used any part of the premises as a liquor nuisance relates to June
14, 1901, while ·watts was still the owner, and twenty-five days
before the plaintiff purchased the hotel. After that, and while
Watts continued to own the premises, the latter did no act to terminate the tenancy, either under the provisions of the lease or under
the statute.
The remedy by forcible entry and detainer given by the statute
may be maintained, without notice, if commenced within seven days from
the forfeiture of the term. R. S., c. 94, § l. But the plaintiff does
not seek to maintain the action under that clause. 1'he only other
provisions in chapter ninety-four which can by any construction of its
terms afford a lessor a remedy in cases of this sort is that which
relates to tenants at will, and of these we shall speak hereafter .
. Assuming that the defendant forfeited the lease as claimed, while
vVatts was the owner, unless he became ipso facto a mere tenant at
will, Watts alone could take advantage of the forfeiture, and his right
would not pass to his grantee by conveyance of the premises. J-i'enn
v. Smart, 12 East, 444; Bennett v. Hcr1·i11,q, 3 C. B. (N. S.) 370;
1hu-:k v. Wheeler, 7 Allen, 100; Rice v. 8tonc, l Allen, 566. The
statute says, the tenant "forfeits his right thereto." The more
explicit language of the original act, Stat. 1858, c. 54, § 3, says,
"such use shall annul and make void the lease or other title under
which said occupant holds, and without any act of the owner shall
cause to revert and vest in him the right of possession thereof." The
earlier phrase means 110 more, we think, than the later one. In either
case it is the "owner" who may make immediate entry,-entry inunediately upon the forfeiture, that is, when the forfeiture becomes effective; it is the "owner" at the time of the forfeiture, not his subsequent grantee. It is the "owner" who may make immediate entry
or may have the alternative remedy of forcible entry and detainer.
The statute does not read that the "owner" may make immediate
entry or his grantee may resort to forcible entry and detainer. It is
the owner at the time of forfeiture all the way through. This appears
to be so from the language of the statute. Extraneous considerations
support this position. The statute we are discussing was enacted in
pari materia with that other which makes the lessors of buildings used
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as liquor nmsances liable under some conditions to indictment, fine
and imprisonment. And one purpose of section three undoubtedly
was to enable the landlord to dispossess his liquor-dealing tenant
immediately upon discovery, and thereby avoid the risk of prosecution
himself. Way v. Recd, 6 Allen, 364. And this reason would not
apply to a subsequent grantee.
Moreover, although the lease is forfeited or annulled and made
void by the act of the tenant, the owner is not compelled to tairn
advantage of it. He is not compelled to act. He is not obliged to
make immediate entry. He may never resort to the remedy by forcible entry and detainer. 1 le may waive the forfeiture, and waive the
privilege of ousting the tenant. He may be content that the tenant
shall remain, and if he is content, no one else can complain. And
if he permits the tenant to remain, the tenant's occupation is lawful.
The tenant's occupation is at no time unlawful, unless and until the
"owner" determines the right of occupation.
At this point it becomes necessary to examine with more particularity into the precise status of the lease after forfeiture. Thus far
we have assumed that it remains in force until the owner, during his
ownership, takes advantage of the forfeiture, and determines the
right of possession.
e have said that the owner may waive the
forfeiture. But the statute says the right under the lease is forfeited. The old statute said that it is annulled and made void. Is
the statute to be construed as making the lease absolutely void and
of no effect whatever, whether the owner takes advantage of it or
not? If so, it may follow that if the tenant remains after the forfeiture, with consent express or implied of the landlord, he remaim;
as tenant at will, and that forcible entry and detainer will lie, after
thirty <lays' notice, such as was given in this ease. And if the tenancy becomes thus a tenaucy at will, by foree of the statute forfeiture, and the lease is no longer in effect, then of course the grantee
of the landlord, finding a tenant at will in occupation of the premises, may elect to regard the tenancy as terminated by the alienation,
and bring forcible entry and detainer without giving the thirty days'
notice, Seavey v. Cloiiclman, f)O Maine, 536; or he may give the
notice and then bring his action. The plaintiff in this case seems to
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have proceeded upon the theory that the defendant was a tenant at
will merely, at the time of the alienation, and he gave the statutory
notice.
If this construction of the statute is the correct one, what will be
some of the consequences? The first and f<,remost one, and the only
one we need to notice, will be to deprive the statute of much of its
apparent beneficial effect, so much so that the court may well pause
and inquire whether. the Legislature intended such an effect. Unless
the forfeiture becomes effective only by some act of the lessor taking
advantage of it, such as entry, or notice, or suit within seven days,
under chapter ninety-four, it must become effective by some act of
·the tenant, and that act must be the act causing forfeiture. If that
be so, the lease is forfeited and the rights under it are ended by the
act of forfeiture. The only summary remedy of the landlord, however, the only remedy which involves no notice and no delay, is forcible entry commenced within seven days after the forfeiture. But it
is safe to say that innocent landlords, for whose benefit, in part at.
least, the statute was enacted, ordinarily· do not and cannot know
within seven days that forfeiture has been incurred. They are, therefore, remitted to a slower and waiting process. If not able to bring
action within seven days after forfeiture, they must give thirty days'
notice before suit, unless the forfeiting tenant can be regarded as a
disseizor, and we think he cannot be so regarded merely because of
the forfeiture. This construction certainly robs the statute of much
of its supposed efficacy.
The inquiry suggests itself in this connection, whether the Legislature did not intend to give to the word "forfeited" and the phrase
"make void" the same meaning and effect which the common law
gives to similar expressions in leases. ,v e think such was the intent.
"The modern decisions,'' says Mr. Taylor in work on Landlord and
Tenant, § 492, "establish that the effect of a condition, making a
lease void upon a certain event, is to make it void at the option of
the lessor only, in cases where the condition is intended for his
benefit, and he actually avails himself of his privilege." The editor
of the Am. & Eng. Ency. of Law lays down the doctrine, Book 18,
p. 380, 2d ed., which seems to be supported by the authorities cited,
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that the construction of provisions for forfeiture of a lease for nonperformance by the lessee, of conditions, is that the lease .is voidable
only at the election of the lessor, and is not rendered absolutely void
though it provides that it shall be null and void in case of such
breach. And this rule applies to leases by the crown, and when the
provision is by statute, p. 381.
That such a construction is the one properly to be given to a
statute like the one under consideration has .been decided by the
courts of other states in well considered opinions. In Rhode Island
a statute phrased in almost the identical language used in our Act
of 1858 was under consideration. The court said: "We think that
under Gen. Stat. R. I., chap. 73, § 4," the statute in question, "a
mere use of leasehold premises for the purposes prohibited in section
1" (like R. S., c. 17, § 1) "does not, ipso facto render the lease
absolutely void, but that sect. 4 was intended for the benefit of the
lessor, and that he alone can take advantage of the avoidance, at
least unless he has been cognizant of the illegal use and has consented to it." Almy v. Greene, 13 R. I. 350. The case of JJ·ask v.
Wheeler, 7 Allen, 109, is on all fours with the one at bar. In it
the lessor had conveyed the premises after forfeiture had been
incurre<l, under a statute like our R. S., c. 17, § 3, and the grantee
sought to take ad vantage of the forfeiture in his action to recover
possession. The court said: "If it were to be held that the lease
is thus made void, against the will of the landlord, any tenant
desiring to get rid of his lease might do so simply by violating the
statute. The provision must be regarded as made for the benefit of
the landlord, who may avail himself of it, but is not obliged to do so.
Though the lease is declared voitl, yet it belongs to the class of
things which are said to be void only as to some persons. Bae. Ab.
Void and Y oidable, B. The landlord had a right to treat it as void,
and to enter and expel his tenant. But he might also refrain from this
exercise of his rights, and so long as he did so refrain, the lease would
continue to be valid against the tenant, and all other persons; and it
would continue valid till he should do some act to avoid it."
e are entirely satisfied with this exposition of the law. We think
it is the only reasonable and proper interpretation of the statute. It
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follows that the lease was in force at the time of the sale to the plaintiff and he could_not oust the defendant for a forfeiture under H. S.,
c. 17, § 3, which occurred before he became owner, and of which the
former owner had taken no advantage. The same result would follow were we to consider the provision in the lease concerning the sale
of intoxicating liquors. The lessor might have had the right to enter
and expel the lessee, and terminate the tenancy, but he did not do so.
II. The plaintiff also contends that the lease was terminated by
the parties to it under that clause which stipulated that "if either
party should see fit to terminate this lease before it expires he shall
pay the other fifty dollars." It is not denied that by a proper construction of this clause, either party had a right to work a termination
of the lease by paying fifty dollars to the other. The only question
is whether the lease was so terminated. And here also the plaintiff
fails in proof. Watts, the lessor, testified that he paid the defendant
fifty dollars for the purpose of terminating the lease. This is now
denied. It is true the defendant was not asked to testify upon this
point. But we think that he migl1t be well content to stand upon the
evidence put in by the plaintiff. A careful examination of the evidence leads us to conclude that whatever payment Watts made to the
defendant was made August 22, three days after this suit was commenced, when Watts and the defendant settled their mutual accounts,
and that it is highly improbable, notwithstanding the testimony of
Watts, that any payment was then made to terminate the lease. If
the payment was made August 22, though in other respects made as
claimed by the plaintiff~ it would not support an action brought
August 19. But however this may have been, \Vatts then wns not
the owner of the premises, and so far as appears had no interest in the
lease. Unless he had such interest, or unless he was acting for the
owner, of which there is no proof~ he no longer had authority to terminate the lease by payment. He could not, by his acts, control or
affect the lease. It should be said also that we do not think the evidence shows that the defendant assented to any termination of the
lease.
The defendant therefore is entitled to judgment. That being so
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it is agreed by the parties that the law court shall assess the damages, and determine whether justice requires a writ of restoration to
issue. The case shows that after the trial justice had rendered judgment for the plaintiff, and the defendant had appealed and recognized
to the plaintiff as provided in R. S., c. 94, § 8, the plaintiff recognized to the defendant as provided in section 9 of the same chapter.
Thereupon the trial justice issued a writ of possession, which was
executed, and the defendant and his property by means of the writ
removed from the pre~ises August 27, 1901. It also appears that
subsequently, in August, 1902, the hotel which was the subject of
the lease was destroyed by fire. It is clear, therefore, that justice
does not require a writ of restoration to issue, but the contrary.
In assessing damages for the unwarrantable eviction of the defendant, it must be considered that his legal rights under the lease now
exist in full force, and will continue for the full term of the lease or
until April 3, 190.5, unless sooner terminated in accordance with the
provisions of the lease. The court may suppose that the plaintiff,
upon being advised of his liability, will avail himself of his contract
right to terminate the lease by the payment of fifty dollars, but we
cannot know judicially that he will do so. The damages, therefore,
should be assessed in the alternative.
The measure of damages is what the use of the premises may be
deemed reasonably worth from the date of eviction to the end of the
term, or to the termination of the lease otherwise. The ordinary
rule is to allow the difference between the rental value of the
premises for the term and the rent reserved. 3 Sedgwick on Damages, §§ 944, 1022. The burden is upon the defendant. He can
recover no more damages than he has proved. In this case, for want
of data, it is difficult to estimate what was the reasonable worth of
the legitimate use of the premises.
The defendant, perhaps to his disadvantage now, kept no books of
account. He relies upon estimates chiefly. Into these estimates
have crept, we think, some elements not proper for consideration,
such as the income he received for carrying the mail, under an independent contract, and his own personal labor and the labor of others
in his family, which belonged to him, and it may be other matters. It
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is to be presumed that he still has the benefit of his own labor, and
that of his family, so far as it belongs to him.
Taking into account all the considerations which arise in the case,
the court is of opinion that the defendant is entitled to recover damages at the rate of twenty dollars a month.
No allowance is to be made on account of the burning of the
hotel. Non constat that it would have burned if the defendant had
been allowed to retain possession. The plaintiff took the responsibility of ousting the defendant. He took the possession of the
property into his own hands, and he must now be held accountable
for the use of it as it was when he took it.
Judgment f 01· defenclarit. No writ of restoration to
issue. If the plaint{ff shall, within thirty days afteJ"
rescript 'lS filed, terminate the defendant's tenancy by
paying fifty dollm·s to the clerk for the use of the
defenclant .f01· that purpose, defendant's damages are
assessed at twenty dollan; a month from August 27,
1901, to the time the tenancy is so terminated; otherwise defendant's damages are assessed at twenty
dollars a month from August 27, 1901, to April 3,
190/i. .Jndgmcnt and execution acc01·ding1y.
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HATTIE EVELETH, Appellant, vs. Loms GILL.
Piscataquis.
Forcible E'ntry and Detainer.
1, 8;

C.

Opinion February 11, 1903.
Pleading.

94.

R.

s.,

Forfeiture.

Kui8ance.

R. S., c. 17, §~

1841, c. 128, §§ 2, 5.

1.

In a case reported to the law court on the pleadings and the evidence,
judgment cannot be rendered for the plaintiff unler-,s the declaration contains allegations showing a cause of action and the evidence amounts to
proof of the particular cause of action alleged.
2. R. S., (1883) c. 17, § 3, authorizing the owner of a building or tenement to
maintain the smnmary process of forcible entry and detainer to eject a
lawful tenant or occupant because of his using the premises for any purposes denominated a common nuisance in section 1 of the same chapter,
is a statute penal in its nature and requires strictness of allegation and
proof in the use of such summary process.
3. A mere general statement in the declaration in a forcible entry and
detainer process, that the defendant had la,vful entry into the lands and
tenements of the plaintiff and that his "estate in the premises was
determined" on a given date, is not a sufficient statement of a case under
the statute above cited.
4. Even if the evidence adduced under such a defective declaration amounts
to proof of a ca:-;e under the statute, it cannot be given effect for want of
necessary allegations in the declaration.
0

On report. Plaintiff nonsuit.
Forcible entry and detainer begun in the Dover Municipal Court
to recover possession of the St. Germain House in Greenville. The
<lefendant pleaded the general issue and by way of brief statement
that he held a lease of the land upon which the rent had been fully
pai<l, and was owuer of the building; and, secon<l, that Rebecca W.
Crafts was owner of two-thirds of the real estate, and that he was
occupying under her. Judgment having been given for the defendant, the plaintiff appealed to this court sitting at nisi prius. The
case with the pleadings and evidence was reported to this court.
The facts are stated in the opinion.
C. Jf~ Hayes and W. H. Powell, for plaintiff.
Henry Hndson, for defendant.
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EMERY, J. The case is this: ,John H. Eveleth in his lifetime
executed to the defendant Gill a written agreement to sell and convey
to him a building in Greenville for $1628, to be paid in monthly
instalments with interest, and also to lease to him the land upon
which the building stood for fifteen years at a rental of ten dollars
per year. Also, by the terms of the agreement, Mr. Gill was to have
possession of the premises until he failed to perform the conditions of
the agreement. Mr. Gill immediately entered into possession of the
premises under this agreement, which was dated May 1, 1895, and
had made alt' the payments called for by the agreement up to the
beginning of this litigation.
John H. Eveleth died Nov. 7, 1899, and the plaintiff Hattie
Eveleth became the owner of one-third of his interest or title in said
building and land. February 21, 1900, the plaintiff began this
process of forcible entry and detainer against Gill in the Dover
Municipal Court to remove him from the premises. Judgment was
rendered for the defendant in that court, and the plaintiff appealed
and the whole case with the pleadings and evidence is reported to
the law court for determination.
The plaintiff's declaration is as follows: "In a plea of forcible
entry and detainer, for that the said Louis Gill, at said Greenville,
on the fifteenth day of February A. D. 1900, having before that
time had lawful and peaceable entry into the lands and tenements of
the said Hattie Eveleth, situated in said G-reenville, to wit: a certain
building situated on the south side of West Street in said Greenville, and known as the St. Germain Honsl', and the land on which
said building stands, and whose estate in the premises was determined on the fifteenth day of }'ebrnary A. D. 1900, then and still
does forcibly and unlawfully refuse to quit the same."
The plaintiff thus acknowledges that the defendant was originally
in lawful possession under a lawful estate, but alleges that his estate
was terminated on Feby. 15, 1900. To prove such estate and termination thereof~ the only evidence adduced by her was that on the
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day named the defendant was using the building or tenement or
some part thereof for one of the purposes forbidden by section 1, of
c. 17, R. S., (the Nuisance Act). The plaintiff contends that upon
such evidence she is authorized to make immediate entry without
process, or to avail herself of the process of forcible entry and
detainer provided by R S., c. 94, and cites section 3, of c. 17, R. S.,
as follows:
"If any tenant or occupant, under any lawful title, of any building or tenement not owned by him, uses it or any part thereof for
any purpose named in section one, he forfeits his right thereto, and
the owner thereof may make immediate entry without process of
law, or may avail himself of the remedy provided in chapter ninetyfour."
Granting her contentioll as to her rights under section 3, c. 17, we
think it clear that in resorting to the legal process authorized only
by the statute, she must state, as well as prow, a case within the
terms of the statute, and this she has not done.
The summary process of forcible entry and detainer at common
law was a criminal, or quasi criminal, process and was only allowed
where the entry and detainer were with force, the strong hand. The
legislature of this state has devised a process of the same name, but
now purely civil in form and nature, for the cases specified in the
statute. It follows under the general law of pleading that the plaintiff in such a process should allege in his declaration the facts
declared by the statute to be an occasion where the process may be
used. Thus it was said by this court in Treat v. Ben,t, 51 Maine,
4 78, "This process of forcible entry and detainer is one created and
regulated by the statutes, and in order to be maintained, must come
clearly within their provisions."
In that case the process was
quashed because it did not "disclose enough upon its face to give the
court jurisdiction." In Woodman v. Ranger, 30 Maine, 180, the
second section of R. S., (1841) ch. 128 authorized the process for a
forcible entry, or forcible detention: the fifth section authorized the
process for a landlord whose tenant unlawfully refused to quit after
his tenancy had been terminated by a thirty days' notice in writing.
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The plaintiff apparently alleged a case under the second section, but
was unable to prove that case. He then offered to prove a case
under the fifth section, but was nevertheless nonsuited because he had
not alleged a case under that section.
In the case at bar it is clear that the plaintiff has not alleged a case
under § 3, of c. 17, R. S., which is the only case she has adduced
any evidence of. There is in her declaration, no allegation that the
defendant is a "tenant," or "occupant," no allegation of what particular purpose named in section one he had used the building for,
and indeed no allegation that he had used it for any of those purposes. There is no allegation to apprise the court or the defendant
that e\'.idence will be offered of a case under that statute. The
statute is highly peual. It works a forfeiture of possibly valuable
rights purchased by large expenditure. There should, therefore, be
full particularity and certainty of allegation in all 'legal proceedings
to enforce it. The statutory case should be fully and clearly stated.
aut of allegations necessary to show a case within the terms of the
statute is as fatal as want of evidence of such a case.
True, the language of the statute is "may avail himself of the

,v

remedy provided in chapter ninety-four", but the language q noted

only designates the process. It does not prescribe the allegations to
sustain it. It does not imply that the process provided in chap. 94,
may be framed to de8cribe the cases heretofore named in that chapter,
and yet be sustained upon evidence of an entirely new and different
case not named in· that chapter. On the contrary, the effect of the
language is to make section 3, c. 17, an addition to chap. 94. By the
new section thus added, the process is authorized upon another state
of facts different from all those before specified. As stated in
.Woodman v. Range,·, supra, there must be allegations of these facts
to authorize evidence of them and a judgment thereon, and this even
though the case is reported to the law court on the evidence. Loggie
v. Chandler, 95 Maine 220, 229.
It should be observed that the variance is not a mere technical one
which would ordinarily be waived by reporting a case to the law
court. Pillsbury v. Br-own, 82 Maine, 450, 9 L. R. A. 94. The
variance here is wide and substantial. The declaration, if of any case
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at all, is of a case under one statute; the proof is of a different case
under a different statute.
For want of necessary allegations to which the evidence can he
applied, the entry must be,
Plaint-i-tf nonsuit.
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RAl\ISDELL,

Washington.

Admx.,
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GRADY.

Opinion February 13, 1903.

Physician.

Negligence.

Damages.

A physician who fails to exercise reasonable care and diligence in the
treatment of his patient is liable for malpractice, and in finding the defendant thus liable in this case, it is not clear to the court that the jury erred.
2. The defendant undertook the case of the plaintiff's intestate on Monday.
The patient died on the following Saturday. The only damages of any
amount which the deceased :;;ustained were those resulting from mental
and bodily pain; in an action by his administratrix, it is held, that under
the evidence in this case, a verdict of $3,000 is unmistakably too large.
~l. Only such damages can be allowed as the deceased sustained in his lifetime. Nothing can be allowe(l for his lost-> of life, nor for what he might
have earned had he lived longer.
4. Damages iu such a case can include only such lm;s, expense and suffering
as vrns due to the defendant's default in excess of wlutt they would have
been had the case been properly diagnosed and treated.

1.

On motion. Motion overruled.
Action on the case brought to recover damages on account of the
negligence of the defendant, a physician, in the treatment of the
plaintiff's intestate, Henry F. Ramsdell, during his last sickness,
which commenced on Saturday, November 24, 1900, and terminated
fatally on Saturday, December 1, A. D. 1900.
The plaintiff's contention was that the disease from which Mr.
Ramsdell suffered and died was diphtheria; that it was a typical
case, having ,all the characteristic symptoms; that it was not a disease
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difficult to diagnose; that it should have been discovered by physicians of ordinarily good standing as to their qualifications, and who,
in the care and treatment of the case exercise that diligence, care
and attention that the seriousness of such a case called for and
required; that the defendant, as a physician, treated plaintiff's
intestate, Mr. Ramsdell, from Monday, November 26, until the
latter part of the following Friday afternoon, and although he saw
Mr. Ramsdell seven times during the five days that he treated him,
did not discover the presence of diphtheria, and consequently did not
treat him for diphtheria; that on Friday night, after having treated
him for five days, he sent him from Eastport to the Eastern Maine
Umeral Hospital in Bangor, a distance of 135 or 140 miles, in the
night time in the winter, unattended by a physician or nurse, for the
purpose of having a surgical operation performed upon his throat;
that 011 a~count of l1is failure to discover the <liPease from which he
was suffering and to administel' the proper treatment for it, and on
accom1t of sending him from Eastport to Bangor in su<'h condition,
that he not only suffored great pain, but that he suffered a great deal
more than he otherwise would, had the defendant discovered the
,presence of diphtheria when he should have discovered it, and administered the proper and ,veil recognized and universally adopted
remedy for that disease.
The case was tried to a jury who returned a verdict for the
plaintiff of three thousaud dollars.
R J. lfortin and H. ]Jf. Cook; 0. _J}f. Hanson and A. St. Clair,
for plaintiff.

W. R. Pattcmgall; L. D. Lamond; G. A. Onrran, for defendant.
"
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SAVAGE, J.
Case against physician for negligently and unskilfully diagnosing the disease with which the plaintiff's intestate was
ill, and of which he died, and for negligent and unskilful treatment
of the same. After a verdict for the plaintiff the case comes here on
motion for a new trial. The grounds relied upon are that the ver-
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diet is contrary to the evidence and that the damages awarded are
excessive.
I. The plaintiff contends that her intestate was ill with diphtheria;
that the defendant was called as attending physician, that he should
by the exercise of reasonable skill and care have diagnosed the case as
diphtheritic, but that he negligently and unskilfully failed to do so,
or to administer proper treatment, in consequence of which the patient
became increasingly ill and died five days after the defendant was first
called. It appears that the defendant was first called on Monday and
treated the case during the week until Friday afternoon, when the
patient, upon his recommendation, was taken from his home in Eastport to a hospital in Bangor, where he died Saturday afternoon. It
is claimed that even the removal of the patient was improper under
the circumstances.
The defendant contendH that the disease was not diphtheria, or
if it was, that it did not present any apparent symptoms of diph. theria that if it was diphtheritic at all, it was laryngeal, and of a
kind the distinctive symptoms of which might not be discoverable by
the diagnosis of an ordinarily skilful and careful physician and the
defendant contends that in all respects he exercised reasonable care
and skill.
No questions of law are in dispute. The liability of a physician
for malpractice is based upon his implied agreement with his patient
that he possesses the ordinary skill of a physician under like conditions, that he will use his best skill in determining the nature of the
malady and the best mode of treatment, and that he will exercise
reasonable care and diligence in the treatment. Patten v. Wiggin,
51 Maine, 594, 81 Am. Dec. 593; Oayford v. Wilbm·, 86 Maine
414. The facts are seriously in dispute. There is much evidence
upon both sides. An analysis of it here would not be useful. It is
sufficient to say that it has not been made to appear that the jury
manifestly erred concerning the defendant's liability. The verdict in
that respect must stand.
II. But the amount of damages awarded is, we think, unnustakably too large. The counsel do not disagree as to the rule of
VOL. XCVII

21

322

RAMSDELL

1-.

GRADY.

[97

damages. Only such damages can be allowed as the deceased
sustained in his lifetime. Nothing can be allowed for his · loss
of life nor for what he might have earned had he lived longer.
The administratrix is entitled to recover, for the benefit of the estate,
such damages as the deceased suffered up to the last moment of his
life, and no longer. These principles are regarded as well settled,
notwithstanding some dicta apparently to the contrary in Welch v.
JJ;Ja,ine Oentral R. R. Co., 86 Maine, 552. See Banm·oft v. Boston
& TVorcester R. R. C01p., 11 Allen, 34; Kennedy v. Standurd 8ugm·
R~finery, 125 Mass. 90; Olarlt v. .Manchest~r, 62 N. H. 577. This
rule may include loss of earnings, though in this case- that was inconsiderable. It does include expense to w}1ich the deceased was put,
or for which he became liable, on account of the wrong of the
defendant. It also includes mental and bodily suffering up to the
moment of death. It only includes, however, such injury, expense
and suffering as was due to the defendant's default in excess of what
they would have been had the case been properly diagnosed and
treated.
It is very difficult for the non-professional mind to grasp and apply
the distinction between a loss which ends at death, and a loss which
ensues in consequence of death, or to exclude loss of life as an element of damages, no matter how well it may have been instructed.
It is believed that the jury in this case erred in this respect. The
only damages of any amount which the deceased sustained were those
resulting from mental and bodily pain, and for these five hundred
dollars a day were awarded. It is conceded that there is no precise
way by which the pecuniary compensation for pain can be estimated,
and that latitude in judgment must be allowed to the tribunal which
determines it. Yet it is the duty of the court to see that what
should be regarded as the ultimate bounds are not greatly overstepped.
The deceased was ill and under the defendant's care from Monday
morning until Friday afternoon. He died the next day. He wa8
unable to lie down or to sleep much. He found difficulty in breathing, and occasionally had strangling spells. He was very weak.
He could eat or drink only with great difficulty. There is a strong
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probability that at times he was in apprehension of death, though
the evidence bearing upon this point is chiefly inferential. These
are some of the chief features presented in the evidence. We need
not particularize further. Taking into account all of the evidence,
viewed as liberally in support of the verdict as it may properly be,
we think the verdict should not be allowed to stand for more than
fifteen hundred dollars.
If, within thirty days ajte1· 1·escript is filed, the plaintjff
remits all of the verdict in excess of $1500, motion
overruled; otherwise motion sustained, new trial
granted.

STATE OF MAINE

,Cumberland.
Indictment.

vs.

WILLIAM

w.

DAMON.

Opinion February 23, 1903.

Pleading.

Polygamy.

R. S., c. 124, ~ 4,.

In an indictment for polyga,my, it is sufficient to show jurisdiction, to aver
that the crime was committed at some town within the county, or that the
offender resided in the county at the time of indictment, or that he was
apprehended within the county.
In such an indictment, the statutory exception is sufficiently and properly
negatived, by the use of the following language:-" the said Rose Hoff
Damon" [the lawful wife] "not having been continuously absent for seven
years previous thereto and not known to him, the said William W. Damon
to be living within that time."

Exceptions by defendant. Overruled. Judgment for the State.
Indictment for polygamy in the Superior Court for Cumberland
County, to which the defendant demurred. The demurrer was overruled and the defendant took exceptions.
R. T. Whitehouse, County Attorney, for State,
D. A. Meaher, for defendant,
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EMERY, WHITEHOUSE, STROUT,

SAVAGE, J. Demurrer to indictment for polygamy. The indictment was found in the Superior Court for Cumberland County.
I. The respondent claims that the indictment does not allege that
he resided in Westbrook, or that he resided or had been apprehended
in Cumberland County. The indictment describes him as "late of
Westbrook in the County of Cumberland," and then alleges that the
polygamous marriage took place "at said Westbrook." There is no
doubt but that by virtue of the statutes creating it, the Superior
Court for Cumberland County has general jurisdiction of indictable
offenses committed "at Westbrook" in that county, including
polygamy, unless the statute defining and affixing a punishment for
polygamy in some way affects and changes that jurisdiction. vVe
understand the counsel for the respondent to claim that it does so.
Revised Statutes, c. 124, § 4, after defining polygamy concludes
as follows:-" and the indictment for such offense may be found and
tried in the county where the offender resides, or whe1·e he or she is
apprehended." And the respondent's contention is that in order th~t
the indictment should show the jurisdiction of the Superior Court, it
must be averred in substance that at the time of the indictment the
respondent resided, or had previously been apprehended within the
County of Cumberland. -we do not think so. Usually an indictment must be found in the county in which the criminal act was
committed, and the court in a county has general jurisdiction over
such crimes. But the Legislature may give the court in one county
jurisdiction over crimes committed in another. It has provided that
the crime of polygamy is indictable and punishable in any county
where the offender may be found residing, or within which he has
been apprehended. But this is not exclusive. It is merely an
enlarged or special jurisdiction. It by no means ousts the court of
the county in which the polygamy was committed of its general jurisdiction. The offender is not merely indictable in that county, but
also in the county in which he resides, or in which he is apprehended,
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An indictment is sufficient in this respect if it alleges that the crime
was committed at some town within the county, or that the offender
resided in the county at the time of indictment, or that he was
apprehended within the county. The first objection to this indictment therefore fails.
IL It is averred in the indictment that the lawful wife was Rose
Hoff Damon, and the respondent objects that the averment in the
indictment, "the said Rose Hoff Damon not having been continuously
absent for seven years previous thereto and not known to him, the
said William W. Damon to be living within that time" is self-contradictory and uncertain. \Ve do not think so. The defendant would
read it as two separate and distinct averments, one that Rose Hoff
Damon had not been continuously absent for seven years previous to
the marriage complained of, and the other that she was not known
to the respondent to be living within that time. "re read it as a
negative averment of a single statutory exception. The statute, R.
S., c. 124, § 4, so far as relates to this question, reads as follows:" If any person except
one whose husband or wife has
been continually absent for seven years and not known to him or
her to be living within that time, having a husband or wife liviug,
marries another married or single person
he or she
shall be deemed guilty of polygamy." The rules of pleading
required the pleader to aver that the respondent was not within the
excepted class. State v. Godfrey, 24 Maine, 232, 41 Am. Dec. 382.
,v110 was within the excepted class? One whose wife had been continually absent for seven years and not known to him to be living
within that time. Embodied in the exception is the affirmative proposition of seven years absence, limited by a negative proposition, not
known to be living. The latter proposition is not an independent
one. It is a modification of the prior one. That his wife was not
known to be living was of no co.nsequence, except in case of seven
years absence. Not all cases of seven years absence were within the
exception, but only his whose wife waR not known to him to be living within that time. The two clauses must be taken together.
Together they define only one excepted class, in which was included
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only that one whose wife had been absent for seven years, and not
known to him to be living within that time. When the affirmative
element of absence is limited by the negative element of knowledge
to be living, a case is brought within the exception in the statute.
The pleader ought to aver that the respondent was not within the
exception. How did he do it? He employed the statutory definition of the excepted class and placed the word. "not" before it. He
negatived the entire excepting clause. How could it have been done
better? That the result at first sight may seem uncertain, chiefly
because it furnishes an instance of the double negative, is not the
fault of the pleader. It is simply the consequence of negativing an
exception, which contains an affirmative limited by a negative. We
think the indictment is sufficient.
Exceptions over1·uled. Judgment for the State.
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ANGUS AMBURG, pro aim, vs. INTERNATIONAL PAPER Co.
Androscoggin.
Xegligence.

Opinion February 23, 1903.

frfa8ter and Servant.

Fellow-Servant.

The master's duty to provide reasonably safe appliances and instrumentalities with which the servants are to do their work is fully discharged if
he has furnished a sufficient supply of suitable appliances, with competent
men to use them, and it was understood that the servants themselves were
to select such appliances from time to time as the particular occasion
demanded.
2. In such case, if by use or lapse of time an appliance becomes unfit for
use, the master has a right to assume that the servants will use the means
for renewal and repair which the master has placed at their hands, or that
other appliances will be selected in the place of those which have become
unfit, out of the supply furnished by the master.
3. If the servant whose duty it is to make the selection is negligent in so
doing, it is not the negligence of the master, but of a servant for which
the master is not responsible.
4. Held; that there is no evidence to support the contention that the rope
in question, the breaking of which caused the plaintiff's injury, was actually furnished by the defendant for the specific use to which it was put.
But if it were a fact that it had been so used by servants before the time it
broke, the master would be no more responsible for its condition and use,
at the time of the injury than if it had then been so used for the first
time. It would simply be a case where the foreman, who was a fellowservant of the plaintiff, having the right and being under the duty of
:,;electing a suitable rope, Relected one lying on the floor, instead of a larger
and stronger one placed at his command by the (lefendant; and if tlwre
was any negligence in itR selection and use, it waR not the negligence of the
<lefendant, but of the plaintiff 'R fellow-servant. C'pon the evidence, this
raises an insuperable bar to the plaintiff's right to re('over.
l.

On motion by defendant.

Motion sustained.

Action for personal injuries sustained by the plaintiff while m the
employ of the defendant corporation. The jury returned a verdict
of $587.50 for the plaintiff.
The case is stated in the opinion.

D. J. McGillicuddy and F: A. Morey, for plaintiff.
G. D. Bisbee and R. 1. Pm·ker, for defendant.
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SAVAGE, J.
The plaintiff, a servant of the defendant, was injured
in the following manner: The defendant's foreman with a crew of
men of whom the plaintiff claimed to be one, were engaged in the
defendant's machine shop removing a heavy iron press-roll from a
lathe to the floor. The roll was first lifted by the use of double
chain falls, or a chain fall at each end, until it cleared the lathe.
Then the foreman tied an inch rope, which he says was found lying
there on the floor, around the middle of the roll, and attached it to a
single chain fall which hung about four feet from the lathe. By
operating this single fall, the roll, still suspended by the double falls,
was pulled away from the lathe so far that practically one-half of the
weight of the roll was sustained by the _single fall and inch rope.
·while the roll was being lowered to the floor, the inch rope broke,
the roll swung back towards the lathe, hit another roll lying upon
the floor and forced it against the plaintiff, causing the injury complained of.
The plaintiff's sole contention is that the defendant was negligent
in not providing a reasonably safe, strong and suitable rope for use
with the single fall, in that the rope attached to that fall was "weak,
defective and unsuitable" for the purpose for which it was used, and
"suddenly broke because of its defective unsuitable condition." The
defendant on the other hand contends among other things, that if the
rope was weak and unsuitable, and if the use of it under the circumstances was an act of negligence, the negligence was not that of the
defen<:Jant, but that of the foreman, the plaintiff's fellow-servant.
And here is the only issue necessary to be considered.
It is the duty of the master to exercise reasonable care to provide
reasonably safe machinery, appliances and instrumentalities with which
the servant is to do his work. It was the duty of the defendant
in tl1i:-- f'at-e to exer<'it-e that <"are in providing reasonably safe ropes
to be used by its servants in handling the ~oll in question. But that
duty was fully discharged if the defendant had furnished a sufficient
supply of suitable ropes, with competent men to use them, and it

Me.]

AMBURG V. PAPER CO.

329

was understood that the servants themselves were to select such ropes
from time to time as the particular occasion demanded. Rounds v.
Garter, 94 Maine, 535; Pellerfo v. International Paper Company,
96 Maine, 388. In such case the defendant could not be deemed to
have assumed the responsibility of selecting suitable ropes for each
occasion. That duty and responsibility would fall upon the servants
who used the ropes. It would naturally be expected that by time
and use, ropes would become worn and perhaps rotten, as it is
claimed this one was, and that they would need to be replaced or
renewed. It is to be assumed in such case, and the master has a
right to assume, that the servants will use the means for renewal and
repair, which the master has placed at their hands; and that if ropes
become worn and unsuitable, others will be selected in their stead out
of the supply furnished for them by the master. Johnson v. Boston
Tow-boat Go., 135 Mass. 209, 46 Am. Rep. '458; Oregan v. Jfarston, 126 N. Y. 568, 22 Am. St. Rep. 854. And if the servant
whose duty it is to make the selection is negligent in so doing, and
selects an unsuitable or unsafe one, it is not the negligence of th~
master, but it is the negligence of a servant for which the master
is not responsible.
These general principles, however, a~e not in dispute. Nor is it
disputed that they apply generally to the facts in this case, for the
evidence is clear and undisputed that the defendant had furnished a
suffieient supply of suitable ropes for the use of its servants, and that
they were at liberty to make selections from them according to their
own judgment. But notwithstanding this, the plaintiff contends that
the rope in question was actually furnished by the'defendant for the
specific use to which it was put, and that there is sufficient evidence
to warrant a jury in so finding; and if so, it is argued, the defendant
. was bound to use due care to supply a reasonably safe and suitable
rope. But we do not think there is any evidence to support this
contention. The only evidence is that the rope was found lying on
the floor. There is no evidence that it was a part of the chain fall,
or that it was designed to be used with the fall, or that it had ever
been used with the fall before. But if we assume, as the plaintiff
does, that it had been so used, the only proper inference to be drawn
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under the circumstances is that some servant or servants of the
defendant at some time or times had selected it for that use, and
had so used it. But this will not aid the plaintiff. It would only
be such a selection and use by servants as was to be expected by the
master when it furnished a sufficient supply of suitable ropes. The
single fact, if it is a fact, that it had been so used by servants before
would no more make the master responsible for its condition and use,
than if it had been so selected and used for the first time at the
time when the plaintiff was injured.
The case then is simply one where the foreman, who was a fellowservant of the plaintiff, having the right and being under the duty
selecting a suitable rope, selected one lying on the floor, instead
of a larger and stronger one placed at his command by the defendant. If there was any negligence in its selection and use, it was not
the negligence of the defendant, but that of the plaintiff's fellowservant. Upon the evidence before us this raises an insuperable bar
to the plaintiff's recovery. The verdict for the plaintiff is manifestly
wrong.
Motion sustained. New trial grnnted.
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v: MULLEN.

w.

MULLEN.

Opinion February 24, 1903.

Lands Reserved for Public Uses. Plantatfons. 1'01cns. Priv. and 1-.",'pec. Law.~,
1901, c. 377; Stats. 1824, c. 280; 1828, c. 393 ,· 1832, c. 39; 1842, c. 33;
1845, C. 149; 1846, C. 217; 1848, c. 82 ,· 1850, C. 196. R. s.,
1888, c. 5,
12-19,. c. 12, ~~ 40, 46.

ee

By the Act of·l850, ch. 196, it was provided that in all townships or tracts of
land unincorporated or not organized for election purposes, sold or granted
by the State, in which lands have been reserved for public uses, the land
agent should have the care and custody of such reserved lands until such
tract or township is incorporated or organized for election purposes. And
the land agent was directed to sell for cash the right to cut and carry away
the timber and grass from off the reserved lands which have been located,
the right to continue until the tract or township should be incorporated or
organized for election purposes.
The lands so reserved for public uses in Indian Township were duly located,
and the right to cut timber and grass thereon had been sold by the land
agent and such right had vested in the defendant prior to the incorporation in 1901 of a portion of Indian Township as the town of Millinocket.
The reserved lands as located are all within Millinocket as incorporated.
The acts of trespass complained of were the cutting of trees on the
reserved lands after the incorporation of Millinocket. Held:1. That the right of the defendant to cut timber on the reserved lands was
terminated by the incorporation as a town of a portion only of Indian
Township, but in which portion the reserved lands were located; and
therefore that the acts complained ·of were trespasses.
2. But that, although the State is the trustee of reserved lands, and may
maintain trespass for injury to them, it is such trustee only until the town8hip is incorporated, and that in thi8 ca8e its interest in the reserved lands
in question was terminaterl by the incorporation of Millinocket. Therefore it cannot maintain this action.
3. That when a portion of a township is incorporated, and no exception or
provision is made with reference to the reserved lands, it is to be deemed
that the legislature intended the reserved lands within the portion incorporated to follow that portion and vest in it; and that it did not intend
the right to cut timber to continue in a grantee thereof, under the Act of
1850, ch. 196, after the title to the land itself had vested in the town by
incorporation.
4. That the title to the reserved lands and the timber thereon, within the
town of Millinocket, have vested in that town.
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Agreed statement. Plaintiff nonsuit.
The case was submitted by the parties to the law court npon facts
agreed as follows :
This was an action for trespass to real estate, with a count de bonis
for certain beech, maple, birch and other trees, not suitable for any
purpose but for fire-wood, cut and carried away by the defendant
between the first day of August, 1901, and the date of the writ,
March 18, 1902, from lands reserved for public uses in Indian
Township numbered Three, in the County of Penobscot, and under
the care of the Land Agent of the State.
A portion of said Indian Township numbered Three was incorporated into a town by the name of Millinocket by chapter 377 of
the Private and Special Laws of 1901. Within the limits of the
territory of such incorporated town, organization of which was had,
under said Act of 190 I, previous to the alleged trespasses, are
included the aforesaid lands so reserved for public uses and duly
located in said township prior. to the in.corporation and organization
of said town.
By deed dated November 8, 1850, and recorded in the land office
of said State, in vol. 1, page 18, of records of deeds of tim her on
reserved lands, Anson P. Morrill, as Land Agent of said State agreeably to the provisions of chap. 196 of the Laws of 1850, entitled:
"An Act in relation to lands reserved for public uses," approved
August 28, 1850, conveyed to one Henry E. Prentiss, the right to
cut and carry away the timber and grass from the reserved lots in
said Indian Township until such time as the said township or tract
shall be incorporated, or organized for plantation purposes, and no
longer, and at the times of the alleged trespasses the said right to cut
and carry away said timber and grass had, by sundry mesne conveyances from said Pre.ntiss, vested in the defendant and others as
tenants in common.
If, upon the foregoing agreed statement of facts, the court should
be of the opinion the action is maintainable, the case is to stand for
trial, otherwise the plaintiff is to be nonsuit.
C. J. Dunn, for plaintiff.
C. F. Woodm·d, for defeudant.
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SAVAGE, J. This action is for trespass to real estate, with a count
de bonis for certain beech, maple, birch and other trees, not suitable
for any purpose but fire-wood, cut and carried away by the defendant
between the first day of August, 1901, and the date of the writ,
March 18, 1902, from lands reserved for public uses in Indian Township numbered Three, in the County of Penobscot, and under the care
of the Land Agent of the State.
A portion of said Indian Township numbered Three was incorporated into a town by the name of Millinocket by chapter 377 of the
Private and Special Laws of 1901. -Within the limits of the territory
of such incorporated town, organization of which was had, under said
Act of 1901, previous to the alleged trespasses, are included the lands
so reserved for public uses and duly located in said township prior to
the incorporation and organization of said town. By deed dated
November 8, 1850, and recorded in the land office of the State, the
Land Agent of the State, agreeably to the provisions of chap. 196 of
the laws of 1850, conveyed to one Henry E. Prentiss, the right to cut
and carry away the timber and grass from the reserved lots in Indian
Township until such time as the said township or tract shall be incorporated, or organized for plantation purposes, and no longer. At
the times of the alleged trespasses, the right of Prentiss to cut and
carry away timber and grass under the foregoing conveyance had
vested in the defendant and others as tenants in common.
Upon the foregoing succinct statement of facts, as agreed to by
the parties, the case is submitted to this court to determine whether
or not the action is maintainable. The proper determination of it
will depend upon the answer to one or more of the following
questions:

,v

1.
as the right of the defendant to cut timber on the reserved
lands in Indian Township terminated by the incorporation as a town
of a portion only of the township, but in which portion the reserved
lands are included"?
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2. If so, has the State any interest in the reserved lands since the
incorporation of the town, which entitles it to maintain this action?
3. If so, are beech, maple, birch and other trees, not suitable for
any purpose but for fire-wood, to be regarded as "timber" within
the meaning of chap. 196, of the laws of 1850?

If either the first or second question is answered in the negative,
it will not be necessary to consider t~e third.
By the Act of 1850, chap. 196, it was provided that in all townships or tracts of land unincorporated or not organized for election
purposes, sold or granted by the State, or by Massachusetts, or
by both States jointly, in which lands have been reserved for public
rn;;es, the Land Agent should have the care and custody of such
reserved lands until such tract or township is incorporated or organized for election purposes. And the :Land Agent was directed to sell
for cash the right to cut and carry away the timber and grass from
off the reserved lands which have been located, the right to continue
until the tract or township should be incorporated or organized for
election purpose~,. The Land Agent did sell the timber and grass on
the reserved lands in lmlian Township to the predecessor in title of
the defendant. The township was never organized for plantation
purposes, but a portion of it, which included the reserved lands,
was incorporated as the town of Millinocket, prior to the acts of
trespass complained of.
Whether this incorporation was such an incorporation of the township as determined the defendant's right to cut timber and grass
under the Act of 1850 is a question not without difficulty. It is
evident from the context, that the word "tract" in the clause which
contains the right to cut "until the tract or toJnship shall be incorporated" does not refer to the reserved lands themselves, but to the
larger territory sold or granted out of which lands are reserved. In
terms the right is to continue until the larger territory or the township is incorporated.
Before determining what the State did do with reference to the
reserved lands by incorporating the town, it will be useful to inquire
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what the State might do. Prior to· the separation of Maine from
Massachusetts, the latter State, in making grants or sales of public
lands, had generally pursued the policy of making reservations of
lands for public uses from the lands granted. The beneficiaries of
these public uses were not ordinarily in esse at the time of the grant.
Massachusetts retained the legal title for the use of the beneficiaries
when they should come into existence. After the separation, as
held in State v. Outler, 16 Maine, 349, this State by virtue of its
sovereignty became entitled to the care and possession of these
reserved lands until those should come into existence for whoEe
benefit the reservation was made. The State became trustee and as
such could maintain trespass for stripping the land of timber.
By Stat. 1824, c. 280, as revised by Stat. 1828, c. 393, the State
by general law enacted that there should be reserved in every township, suitable for settlement, whether timber land or otherwise, one
thousand acres of land to be appropriated to such public uses, for
the exclusive benefit of such town, as the Legislature should thereafter direct. By this legislation, the State constituted itself a
trustee, retaining as such the legal title, but subjecting the land to
~mch future public uses, for the benefit of the town, as the State
itself might afterwards direct, until the town should be incorporated,
when, under the Statute of Uses, the title would vest in the town.
Dillingharn v. Srnith, 30 Maine, 370.
Until incorporation the
reserved lands and the funds arising therefrom are therefore under
the general control of the State. Diidley v. Greene, 35 Maine, 14.
The State has placed no limitation upon its power to designate the
uses, or to control thereafter the title vested in the beneficiaries, only
that they are to be public and for the benefit of the town.
This court in Union Parish Society v. Upton, 74 Maine, 545, had
occasion to consider the general character of the trusteeship of the
State and its power even to change designated uses before the vesting
of title in the beneficiaries, and it was held that the State might, as
was provided by the Act of 1832, c. 39, direct that income from the
proceeds of lands reserved for the use of the ministry should be
applied to schooh,, if the fund or the land had not become vested in
some particular parish.
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By the Act of 1842, c. 33, the State first provided for the custody
of funds derived from the timber and grass on lands reserved for
public uses. This act authorized the seizure and sale of timber,
grass or hay cut by trespassers on reserved lands, and directed that
the proceeds should be covered into the county treasury, to be paid
to the town rightfully owning it, when applied for. In 1845, c.
149, cutting of timber on reserved lands was authorized, the proceeds
to be disposed of as the proceeds of grass on public lots are disposed of.
The first general designation of public uses was made in 1846 by
c. 217, by which it was provided that the proceeds of the sale of timber, or from trespasses on the reserved lots in uni1~corporated places
should be paid into the county treasury and constitute funds for
school purposes, of which the income only was to be used. If there
were no inhabitants of the township, the interest was to be added to
the fund. If there were inhabitants, and they had become organized
into a plantation, and had organized one or more school districts, the
interest on the funds was to be applied to the support of the schools,
and in proportion to the number of scholars, if more than one school
district; and if a district or plantation consisted of parts of two townsl1i ps, the interest was to be distributed according to the proportion of
such funds arising in each township, for the support of schools in
that township.
In 1848, c. 82, it was provided that the proceeds of sales of timber
and grass on the reserved lots should be paid into the State treasury,
instead of into the county treasuries. By c. 196 of the laws of 1850,
under a provision of which this controversy has arisen, the State treasurer was directed, after deducting expenses, to pay the balance of proceeds received from sales of timber and grass on the reserved lands
"to the authorities provided by law to receive the same, when they
shall hereafter exist, until which time the funds arising from said
reserved lands shall remain in the treasury." And the above named
statute provisions, so far as they relate to the designated use of these
funds, their creation, custody and manner of expenditure, remain practically unchanged down to the present time. R. S., c. 5, §§ 12 to 19
inclusive.
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It would therefore appear that the· State, according as it reserved
to itself in the Act of 1828 the power to direct, has directed that the
use for which reserved lands are to be held is the support of schools,
and this use follows the proceeds of the sales of the lands themselves. R. S., c. 12, §§ 40, 46. Harrison v. Bridgeton, 16 Mass.
16. And while the funds arising from the reserved lands are used
for school purposes the income is to be expended like other school
moneys, section 46. But having been devoted to public uses, no <loubt
the State could more particularly direct its use. It might appropriate it to a particular school or a particular grade of schools. It
might appropriate it to the schools in a particular part of a plantation or town. The only limitations expressed are that the use shall
be public and for the benefit of the town. That the use of the fund
for the support of schools is a public use goes without saying, and
if the Legislature deems that any particular application of school
moneys within the town is for its benefit, we think their determination is conclusive.
It follows that upon the incorporation of a township, or a part of
a township, from which lands have been reserved for public uses, the
State has the lawful power to make such provision as it sees fit for
the vesting of the reserved lands, and for the application of the
school moneys arising therefrom. If it divides the township and
incorporates a part, it may divide the reserved lands, as was done in
the case of Argyle v. Dwiriel, 29 Maine, 29. It may, we think,
expressly assign the reserved lands to the portion incorporated, or it
may expressly reserve them for the part unincorporated. And it
would have been competent for the Legislature, in the incorporation
of Millinocket out of a portion of Indian Township, to declare that
the reserved lands in the whole township should vest in the new
town. But no such declaration was expressly made, and we are left
to inquire whether in the absence of express declaration, any implication arises either way.
Bearing in mind that the reserved lands are within the geographical limits of the new town, is it or not to be presumed that the
Legislature intended them to go with and belong to the new town?
The newly-incorporated town embracing the reserved lands, was it
YOL. XCVII

22
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such an incorporation as was fairly within the contemplation of the
Act of 1850, by which the defendant's right to cut timber was to be
continued until the township was incorporated'?
In cases of doubtful construction the legislative intent sometimes
may be considerably illuminated by a consideration of the. consequences which may follow one or another of varying interpretations. The State held the lands as trustee "until incorporation" of
the township, just as the grantee of the right to cut timber held that
"until incorporation." Stat. 1850, c. 19G. The same phrase has
the same meaning evidently in both places in the same Act. Suppose it were to be held that the Act of 1850 was only to be satisfied
hy an incorporation of the entire township. Then what has become
of the reserved lands and the fund which has arisen from them'?
Of course they did not vest in Millinocket upon its incorporation,
for it was not the entire township. Equally, of course, for the same
reason, they will not vest in the remaining portion of the township,
whenever, if ever, it shall become incorporated, or in any subdivision
of the township, if it shall be further divided for the purposes
of incorporation. And there is no ground for any presumption that
the entire township will ever become incorporated as one town. If
this view is the correct one, the State, by incorporating Millinocket,
has left the title to the reserved lands and the school funds arising
therefrom wholly indeterminate. There is no provision of law by
which a dollar can be expended, although it will not be denied that
the exigency has arisen within the township, which was contemplated
by the reservation of the lands, namely the settling of inhabitants in
sufficient numbers to require the expenditure of money for public
schools. Can it be supposed that the Legislature still intended to
hold these lands in trust, and, perchance, to vest them and their
income wholly in the remainder of the township'? Is it to be considered that the Legislature intended that the remainder of the township was ever to have any interest in the lands which were incorporated as a part of Millinocket? If so, it seems singular that it did
not say so. When these lands were being incorporated together with
the rest, if it was intended to make any reservation of interest in the
State for the benefit of the remainder of the township, the burden is
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certainly upon those who ass~rt that intention to answer why it was
not expressed.
Upon the whole, we are of opinion that it was the legislative intent
that the reserved lots embraced within Millinocket, should pass to
that town and be vested in it, and that that intent is made sufficiently apparent from the fact that the lands were within the limits
of the town, and were not excepted from the results which ordinarily
follow the incorporation of a township, including reserved lands.
And we are also of opinion that when that portion of a township
which includes reserved lands is incorporated, it is properly to be
deemed, as to such lands, an incorporation of the township within
the meaning of the Act of 1850. It is to be deemed that the Legislature intended the reserved lands within the portion incorporated to
vest in that portion, unless otherwise expressed, and that it did not
intend the right to cut and carry timber and grass to continue in a
grantee thereof~ after the title to the land itself had vested in a town
by incorporation.
From this conclusion, it appears that the acts of the defendant
done after the incorporation of Millinocket were trespasses; but it
also appears that by that very incorporation, the State ceased to be
trustee of the reserved lands, and now has no interest in them, by
which it can maintain this action.
In accordance with the stipulation, the entry must be,
Plaintitf' nonsnit.
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CHARLES W. LEWIS vs. WASHINGTON CouNTY RAILROAD Co.
Washington.

Opinion February 28, 1903.

Contributory Negligence. New Trial. Con.fUcting Testimony.
.
road Crossing. Verdict against Evidence.

Collision at Rail-

Even when there is strong doubt of the actual occurrence or existence of a
fact found by a jury, if the evidence is conflicting, their finding will not be
disturbed on that ground.
But when, in an action to recover for the defendant'H negligence, from the
testimony of the plaintiff himself and the undisputed facts in a case, it is
clear that the plaintiff failed to exercise that degree of care which common prudence as well as the law requires and that his negligence and want
of care not only contributed to the injury but was its proximate cause, a
verdict finding no negligence on the part of the plaintiff will be set aside.

Motion by defendant for new trial.

Sustained.

Action on the case for injuries claimed by plaintiff to have been
received by him in a collision between one of defendant's locomotives and plaintiff's team at a railroad crossing in Eastport, on the
Washington County Railroad, on January 8, 1901.
There was no flag-man at the Washington Street crossing, where
the accident is claimed to have occurred, to warn persons using the
highway of the approach of trains.
The case appears in the opinion.
l.1. H. Newcomb; G. JJ;J. Hctn.~on and A. St. Clair; W. R. Pattcingall, for plaintiff.
G. A. and B. Y. Curran, for defendant.

SITTING: WISWELL, C. J., EMERY, WHITEHOUSE, STROUT,
SAVAGE, SPEAR, JJ.
STROUT, J. Plaintiff claims that he was injured by collision of
a locomotive of defendant with his team, at the crossing of the railroad over Washington Street in Eastport. He had a verdict, and
the case is here on motion to set the verdict aside as agaim,t evidence.
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A careful examination of the evidence raises a serious doubt whether
any collision in fact occurred, but the evidence on that point was
conflicting. It was peculiarly within the province of the jury to
determine· that question, and we are not disposed to disturb the verdict on that ground.
"Whether the negligence of the plaintiff contributed to the accident
is a more serious question. He says he came up the county road
from Perry, and turned into Washington Street; that he there sa,v a
locomotive backing down on the eastern side track of defendant;
that when he saw it, he slowed -down his horse to a walk, and
walked around the corner; that he drove along down vVashington
Street toward _the crossing, and kept watching for a train; he started
his horse into a trot of about six miles an hour, and kept on at that
rate, without seeing or hearing the l•)comotive, till his horse was over
the first two tracks, when he saw it approaching the street at a distance, he judged, of about ninety feet; he then started up his horse
to get across.
It is important here to take into account the location of the tracks,
certain distances, and the surrounding circumstances. From the turn
into ashington Street to the western side track is two hundred and
forty feet; next easterly of this track is the main line; next easterly
the station,, soutk.erly of ashington Street and distant one hundred
and five feet from the centre of the street at the mai11 line crossing;
uext easterly is another track, on which this locomotive was running.
Between the western rail of this latter track and the eastern rail of
the main line is thirty-five feet in the centre of the street, and thirtythree feet on the northerly side of the travelled part. Standing in
the centre of vVashington Street, at the crossing of the main Jim,, a
person can see up the extreme eastern side track past the northeast
corner of the station, a distance of seventy-five feet. These distances
are given by the engineer from actual survey, and are not disputed.
When plaintiff was at the corner of the county road and Washington Street, and saw the locomotiv~ backing up on the siding, he had
reason to believe that it would soon return; that he did so regard it
is evident, as he says, "he slowed his horse down to a walk and
walked around the corner," and he "kept watching for a train," and

,v
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after he turned the corner which was two hundred and ·twenty-five
feet from the main line, he started his horse into a trot of about six
miles the hour, and kept that pace until he was on the main line.
Here he was thirty-five feet from the siding on which the locomotive
was, and he then saw it-at a distance probably of seventy-five feet,
but which plaintiff estimated to be ninety feet. Instead of stopping,
as he certainly could have done, if his horse was under control, and
he says it was, or turning in the street, which at that point was
eighteen to twenty feet wide in the travelled part, he says "I started
my horse-hollered at my horse and started him up to get across."
It is in evidence uncontradicted that the horse was a spirited one, had
run away at least once before that, and was nervous and restless at a
train. It is manifest that either from fear of his horse or a desire to
save time, and a probable miscalculation of the distance of the locomotive or its speed, he rashly attempted to cross the track in advance.
If he had been looking and listening, as he should have been, it is
incredible that he would not have heard the engine before he saw it.
Urnler these circnmstances we cannot doubt that the plaintiff failed
tu ext•t'('.i8e that degn·e uf care whieh common pru<lence, as well as
the law, requires; and that his negligence and want of care not only
contributed to the injury, but was its proximate cause.
This conclusion is reacl1ed from the evidence introduced by the
plaintiff, and upon the theory that defendant was negligent. But
in fairness it ought to be said that the positive evidence introduced
by the defendant that the locomotive _bell was ringing, and that it
was running at a slow rate of speed, is hardly overcome by the
opposing negative evidence of witnesses who say that they did not
hear the bell, and the judgment of inexperienced persons as to the
speed.
ltlot-ion .mstained; 1,erdict set aside; new trial granted.
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JoHN J. McGRAW i·.-;. GREAT NoRTHERN PAP.Im

Androscoggin.
Pleading.

JJeclumtion.

Co.

Opinion February 28, 1903.

Special DennuTer.

lYegligence.

.:lfachi11ery.

Bul'ker.

In a dedaration to recover for injuries claime(l to have been receivP<l lir
plaintiff in defendant's pulp-mill, ,vhile operating a machine called a
barker, an allegation, "that said barker was then and there defective and
dangerous, and was out of repair, so that the operation of said barker was
then and there atternlecl with great dangers and hazards," is too general
and indefinite.
Where the injury complained of is char~ed to the falling of " the attachment" of the barker, the declaration should contain some allegation that
the attachment was defective, or to show that falling was not its normal
action.

Exceptions by defend ant. Sustained.
Case brought by plaintiff to recover damages for an injury suffered
by him while employed in defendant's pulp-mill at Madison, on or
about September 13, 1901. At the return term of the writ defendant filed a special demurrer which was joine<l, but 110 hearing wa:-;
then had thereon. At a succeeding term of the court at nisi prius,
the demurrer was heard by the presiding justice and overruled; and
defendant then noted an exception. In overruling the demurrer
the presiding jus~ice gave notice that, if req nested, he should require
the plaintiff to file a specification of ,vhat acts or omissions or conditions he relied upon as showing the defendant to be negligent ..
Subsequently the plaintiff filed a specification. The defendant, however, insisted upon its exceptions, and seasonably presented the same
which were allowed and filed.
Plaintiff's declaration was as follows: " In a plea of the case, for that the said defendant corporation on
the 13th day of September, 1901, and for a long time prior thereto
was the owner and operator of a certain mill in said Madison, used
for the manufacture of pulp and that in said mill at said time the
said defendant corporation owned and operated certain machines and
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machinery with their appurtenances and appliances run by water
power, and particularly a certain machine called a barker which was
used by said defendant for the purpose of peeling or shaving hark
from certain sticks of wood, and the plaintiff avers that on the 13th
day of September, 1901, and for a long time prior thereto he was
an employee and servant of said corporation for wages and hire, and
on said 13th (lay of September he was set to work by said defendant
upon said barker to use and operate same in the shaving of bark
as above described, and the plaintiff avers that he was then inexperienced in the use and working of said barker and that said
barker was then and there defective and dangerous, and was out
of repair, so that the operation of said barker was then and there
attended with great dangers and hazards, all of which were well
known to said defendant and was not known to said plaintiff,
and the plaintiff further avers that he was set to work on said
barker then and there by said defendant without any instructions
as to how to operate said barker and without any warning or information as to the dangers and risks attending the operation of said barker
and without any instructions, information or warning as to the defective condition of said barker and as to its being out of repair, and the
plaintiff further avers that while he was there operating said barker
and while in the exercise of due care and without fault on his part,
the attachment on said barker suddenly fell and caught the right
hand and arm of the said plaintiff and drew the same with great force
and violence into certain revolving knives in said barker, thereby lacerating, cutting and mutilating the said plaintiff's hand, so that the
hand and part of the said plaintiff's arm had to be amputated,
whereby the plaintiff has suffered great pain and has been permanently injured in the loss of his hand and arm and has been put
to great expense for medicine and medical treatment, whereby au
action hath accrued to the plaintiff to have and recover from said
defendant his da{nages in this behalf sustained, to the damage of the
said plaintiff ( as he says), the sum of ten thousand dollars."
Plaintiff's motion to amend was as follows:" And now comes the plaintiff in the above entitled action and asks
leave to amend the declaration in his writ by adding after the word
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"barker" 111 the thirty-first line of said declaration the following
words, to wit: 'by reason of its defectiye condition and want of
repair.'''
Defendant's special demurrer was as follows:" And now the defendant comes and defends and demurs to the
plaintiff's declaration an<l says that said declaration is not sufficient in
law, and for special cause of demurrer says:
That said declaration is insufficient for the following reasons:
Because the plaintiff does not allege what duty the defendant was
under to the plaintiff or that it was under any duty.
Because the plaintiff does not allege wherein the machine of which
he complains was defective, or out of repair, or wherein it was dangerous, or whether its danger was because of its defective condition.
Because the plaintiff does not allege wherein the defendant was
negligent.
'
Because the plaintiff does not allege wherein the machine called a
barker was dangerous or attended with great danger, or whether in
perfect condition said machine was so dangerous.
Because the plaintiff does not allege that the injury to him was
because of any negligence of the defendant.
·wherefore the defendant prays judgment and for its costs.

D. J. McGillicuddy and F. A. Morey, for plaintiff.
C. E. and A. S. Littlefield, for defendant.
SITTING:
SPEAR,

WISWELL,

C .•J.,

,vnrTEHOUSE, STROUT, SAVAGE,

JJ.

STROUT, J.
This is an action on the case for an injury suffered
by plaintiff while in defendant's employ. A special demurrer to the
declaration was filed and oyerrnled, and the case is here upon exceptions to that ruling.
The declaration alleged that plaintiff was set to work upon a
machine called a barker, and the defendant is charged with negligence in "that said barker was then and there defective and dangerous, and was out of repair, so that the operation of said barker was
then and there attended with great dangers and hazards."
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It is objected that this allegation is too general, and fails to point
out the defect in the machine, which caused the injury.
e think
the objection is well taken. There is no specification of any particular defect in the barker, nor of any special danger in its operation.
It is alleged that while the plaintiff was operating it, "the attachment on said barker suddenly fell and caught the right hand and
arm" of plaintiff, and inflicted the injury complained of. There is
no allegation that this attachment was in any manner defective, nor
that such falling was not its normal and intended action. For aught
that is alleged, the attachment may have been in perfect order, a11d
its fall may not have been the result of any fault in the barker, or
the barker may have been defective in some particular, which did not
cause or contribute to the fall of the attachment. The declaration
fails to apprise the defendant of the particular fault complained of,
or the specific negligence which resulted in the injury.
Good pleading requires in such case a definite statement of the
particular defect, so far as it may be practicable to state it, which
caused the injury, to. the end that the defendant may know what
claim he is to meet, and to which the evidence is to be directed.
There may be cases of a complicated machine, where it may not be
practicable or even possible to allege with certainty the identical
defect causing the injury, but even in such case it may be stated in
sufficiently specific terms to indicate to the defendant the charge he
is called upon to meet,-or the difficulty may be obviated by several
counts, with such variations as circumstances may require.
In this case the injury is charged to the falling of the attacl,meut,
and not to anything else, but it is not alleged that the attachment
was in any manner defective. There certainly could be no difficulty
in alleging, if true, in what respect this attachment was defective and
out of repair, or whether it fell as the result of any imperfection in
the barker itself. The declaration should state the facts, the actual
condition of the machine and attachment, and from these facts the
jury are to determine whether it was defective or not. The allegation here is too general and indefinite to comply with legal requirements. Boardman v. Creighton, 93 Maine, 23.
The exceptions are to the overruling the demurrer. Consequently
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the specifications subsequently filed, or the amended declaration
offered, but not allowed, ca11not be considered.
Evceptions siistained; demurTe1· su,-;tained; decla1'ation adjndged bad.

LAURA HAYFORD,

Trustee, v.,;.

Penobscot.
Fi:rtures.

Merger.

Intention.

THOMAS

H.

WENTWOR'rlI.

Opinion March 5, 1903.
Landlord and 1enant.
Closet.

Law and Fact.

Water

The physical character of the annexation of a chattel to land or buildings does not alone determine the question whether the chattel annexed
is merged in the realty.
2. To effect a merger of a chattel into realty there must be (i) an actual
physical annexation, at least by juxtaposition, to the realty, (2) an adaptability for use with that part of the realty to which it is annexed, and (3)
an intention by the party annexing to make it a permanent accession to
the realty. This intention however is not the unrevealed, secret intention
but the intention fairly deducible from all the circumstances.
3. The question of the existence of either of these requisites, including the
intention, is a question of fact, or, at least, of mixed law and fact.
4. The burden of showing the existence of these requisites, including the
intention, is upon the party claiming a merger.
5. A tenant of a building or of an office, in the absence of objection from
the landlord, has the right to annex temporarily thereto chattels for his
own comfort or convenience and may remove them during his term, if
such annexation and removal do not materially injure the realty.
6. "A wash-down syphon water closet" and its appurtenances, put into a
business office in the usual manner by a tenant at will for his own use and
which can be removed without material injury to the realty, does not
become merged in the realty unless it was so put in with an intention to
make a permanent accession to the realty.
7. The fact that the water closet was connected with a soil pipe also put in
by the tenant and left by him affixed to the realty, does not prevent his
disconnecting and removing the water closet.
8. A tenant so putting in a water closet may transfer the same to his successor in the tenancy and the last tenant thus acquiring it may remove it
during his term.
1.
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Exceptions by defendant. Sustained.
Trespass on the case for removing and carrying a way from the
plaintiff's premises a water closet bowl.
The evidence showed that on ,January 8th, 1897, upon an order of
one Newcomb, then having a desk, assisted by a female stenographer,
in the office described in the plaintiff's writ, occupied by the defendant and Judge Vose, and under their advice, they paying one-third
each therefor, a skilled plumber put in a soil pipe and set up a
"wash-down syphon water closet," in a small closet, a part of the
occupied premises, into which the HolJy water had previously been
introduced for drinking purposes and for a wash bowl. Cost of
closet set up, fifty-five ($55.00) dollars, and fourteen ($14.00) dollars
for soil pipe and connections with sewer.
The evidence showed that said closet was set up in the usual manner, the flanges on the upper end of the soil pipe being flush with
the floor of the closet, to which flange the bowl of the new closet
wn.s secured by bolts and nuts.
The evidence showed that said defendant and Vose were the tenants till December 31st, 1897, when the said Vose vacaterl, leaving
said defendant sole tenant, he (the said defendant) having purchased
the interest of said Newcomb and Vose in the said closet.
The evidence showed that the defendant's tenancy continued till
July 1st, 1900, and that on the 28th day of June, 1900, he caused
the said water closet to be removed in a manner which the plumber,
called by the plaintiff, testified to be the customary, usual and safe
method, by the same plumber who set it up, leaving the soil pipe
intact but securely plugged with newspaper, (which said plumber
testified was the customary method) to which said soil pipe the plaintiff attached another water closet.
The only evidence that the defendant did not intend the water
closet to remain a permanent fixture was that he erected it upon
premises which he might be obliged to quit at any time in thirty
days, and the fact that before the expiration of his term of tenancy
he did remove it.
The following instructions were requested by the defendant:
First. "Was this closet so attached that its removal caused
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material damage to the realty? If it was not so attached, then you
will come to the question of the intention of the party or parties
when it was set up. Did they intend it should remain as a part of
the realty or only for their better convenience and accommodation
while occupying the premises?"
Second. "If the jury find that its removal did not cause material
damage to the realty, and that it was not the intention of the pa~ty
or parties to leave the closet after the expiration of their tenancy,
then as a matter of law, the defendant had a right to remove it
before the expiration of his term of tenancy."
The court refused to give the instructions asked for by the defendant and instructed the jury as follows:-

"l decline to give you these instructions, gentlemen, because it
seems to me that there being no controversy, no question of fact, as
to the method in which the closet, and the plumbing necessary for
the closet were put there, I instruct you as a matter of law that that
becomes a fixture, a part of the realty. So that this defendant, Mr.
vVentworth, is liable for having removed that closet."
To which instructions and refusal to give instructions the defendant took exceptions .
.J. R. Mason, for plaintiff.
L. A. Barker, for defendant.
SrrTING:
SPEAR,

EMERY,

W HITEHousE,

STROU'l', SA v AGE, PowERs,

.J,T.

EMERY, J.
Under what circumstances articles once chattels lose
their character as chattels and become merged into realty, has been a
somewhat troublesome question, decided differently by different courts,
and diflerently by the same court at different periods. The trend of
judicial opinion, however, has been away from a tendency toward
merger, till now there is tendency toward non merger. \,Vithout taking space here to trace the steps in this development of the law in
such cases ( a task which has been well done in some of the opinions
below cited) it is sufficient to say, that courts now very generally discard the old test of the physical character of the annexation and hold
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that a chattel is· not merged in the realty, unless (1) it is physically
annexed, at least by juxtaposition, to the realty or some appurtenance
thereof, (2) it is adapted to and usable with that part of the realty
to which it is annexed, and (3) it was so annexed with the intention,
on the part of the person making the annexation, to make it a permanent accession to the realty. Readfield T. & T. Co. v. Cyr, 95
Maine, 287, 289, and cases there cited. For other authorities to the
same effect~ see Baker v. Fessenden, 71 Maine, 293; Voorhees v.
.lfcGinnis, 48 N. Y. 282; Dana v. Burlce, 62 N. H. 627; ]}Jclfillan v. N. 17: rrater Proof Paper Co., 29 N. J. Eq. 610; Teaff v.
Hew,itt, 1 Ohio St. 511, 59 Am. Dec. 645; Hill v. Wentworth, 28
Vt. 428, 437; Langston v. State, 96 Ala. 44, ( 11 So. Rep. 334);
1-Iill v. Se1ralcl, 53 Pa. St. 271, ~1 Arn. Dec. 209; Arncs v. Trenton
Brewi,ny Co., 57 :X. J. Eq. 347, 38 At]. Rep. 858, affirmed in 45
At]. Rep. 1ODO; Seegc,1· v. Pettit, 77 Pa. St. 437, 18 Am. Rep. 452.
Further, as said in Readfield 1: & 1: Co. v. Cy1·, supra, "while it
would be impossible to reconcile all the cases npon this subject, yet the
modern and most npprovcd rule appears to be to give special prominence to the intention of the party making the annexation."
An evident corollary of the modern rule thus established i:3, that
the burden of showing the existence of these requisites for merger,
including the intention, is upon the party claiming tJ1e chattel to have
become merged in the realty. I-fill v. Wentworth, supra; Balcer v.
l!e.'-:tsenden, 71 Maine, 293; ]}Ium·oe v. Arnistrong, 17D Mass. 165;
Knickeruockl'r Tt'll,<Jt Co. v. Penn. Cordage Co., (N. J. Eq.) 50 At].
Rep. 45D~
As to the intention, of course it is not the unrevealed, secret intention that controls; it is the intention indicated by the proven facts
and circumstances, including the relation, the conduct and language
of the partieR; the intention that should be inferred from all these.
Readfield T. & T. Co. v. Cyr, supra. Thus in JJiunroe v. Arm8trong,
supra, where a plumber as sub contractor put plumbing material in
a house in the course of its construction, it was held to be a necessary
inference that he intended the materials to become a part of ~he
realty. So where the chattel is so annexed that it cannot be removed
without material injury to the realty, it would ordinarily be a neces-
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sary inference that the intention was not to remove it. So where the
chattel is annexed by a stranger having no interest nor right of occupancy in the realty, he will ordinarily not be heard to say that he
intended a trespass. So a special agreement, or a known custom,
may conclusively determine the question. Nevertheless, the intention
is a fact which must be proved either directly or by inference from
other proven facts. ,vhether there was such an intention is a question of fact, or at least of mixed law and fact, for the jury in an
action at law where there is any conflict of evidence or more than one
possible logical inference from undisputed facts. Seege1· v. Pettit,
77 Pa. St. 437; T1trner v. Wentworth, 119 Mass. 459; Allen v.
_Mooney, 130 Mass. 155; Phi la. JJI. & T. Co. v. Miller,·, (Wash.) 44
L. R. A. 559. In Arnes v. 1hmton Brewfrig Co., supra, the fact that
the owner of the chattels, before annexing them to the building
leased to him, had agreed to give a chattel mortgage of them to the
person from whom he had bought them was held proper to be taken
into consideration in determining the question of his intention as to
permanency of annexation. In Seeger v. Pettit, supra, the tenant,
for the purpose of negativing any inference of intention to make the
articles annexed by him a part of the realty, was held entitled to
show that he had included them as his property in his schedule of
assets.
Turning now to the bill of exceptions in the case at bar, we
think the practical effect of the ruling complained of was to wholly
exclude from consideration the question of intention, and indeed all
other question~ except the effect of the undisputed method of the
original physical annexation, and to hold as matter of law that this
method alone as described in the bill of exceptio~s made the chattel
a part of the realty and passed the title to the owner of the realty.
Unless, therefore, it is a necessary inference from the method of
annexation that the defendant and his associates and vendors intended
to make the annexation permanent as a part of the realty, the ruling
was clearly erroneous and prejudicial_.
It does not seem to us that such an inference is necessary, even
if permissible. The chattel was of substantial value in itself, having
cost $55. The defendant and his associates were then tenants at
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will to the plaintiff and liable to be deprived of the use of the leased
office within thirty days after annexing the chattel. The law is now
liberal to such tenants. The chattel ( a "wash-down syphon water
closet " and its appurtenances) was not annexed in the construction, enlargement or repairs of the office. It was not designed or
made for this particular office, or place, nor for any particular place.
It was a chattel already made for the general market, and kept in
stock and separately by itself an object of sale and purchase in
the general market. It could be placed and used in any room, or
building, and transferred from building to building and from place
to place in the same building. It had a market value before annexation and a market value after removal. Being such a chattel, the
tenants brought it into the leased office and set it up, not to enlarge,
strengthen or repair the office rooms, but .exclusively for their own
use an<l comfort. As one of the three vacated the premises he sold
his interest in the water closet to those remaining and they purchased it during their occupancy. The last tenant removed it during
his right of occupancy by merely unscre\ving nuts and screws and
withdrawing bolts and nails, without damage to the chattel or the
realty so far as appears.
Taking into account all these circumstances and the rule that the
burden of proof of showing the intention to make the annexation permanent, is upon the plaintiff, we think that reasonable men might be
of the opinion (and not without reason) that an intention to permanently annex the chattel and make it a P!-lrt of the realty was not
shown and did not exist. This being so, the exceptions must be
sustained and a new trial granted even if our own opinion were
different.
The citation of some authorities may perhaps enforce our reasoning
and make our conclusion more acceptable. In Tyler on Fixtures,
385, it is said: "As a rule any fixture made by a tenant for his own
comfort, convenience or plemmre, may be removed by him during his
term, provided the same can be removed without serious injury to
the realty the same as in cases of fixtures for the purposes of trade, or
manufactures." In Taylor on Landlord and Tenant (8th ed.) at the
end of § 544 it is said : "In modern times the rule is understood to be
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that upon principles of general policy a tenant whether for life, years or
at will, is permitted to carry away all such fixtures of a chattel nature
as he has himself erected on the demised premises for the purpose of
ornament, d?mestic convenience, or to carry on trade, provided the
removal can be effected without material injury to the freehold." In
§ 54 7 domestic fixtures are defined to be "such articles as a tenant
attaches to a dwelling-house in order to render his occupation more
comfortable or convenient and may be separated from it without doing
substantial injury." This definition would seem to be as applicable
to an office room as to a dwelling-house. In Gcfffeeld v. Hapgood,
17 Pick. 192, 28 Am. Dec. 290, the court said that a fire frame
fixed in a common fireplace with bricks on the sides laid in
between the sides of the fire frames and the jambs of the fireplace and the facing plastered over, remained a chattel, which a
tenant so affixing conkl remove during his term. In Gntlw·ie v.
Jone8, 108 Mass. 191, gas fixtures screwed upon the gas pipes
of a room were held to remain chattels as between landlord and
tenant. In Wctll v. Hind8, 4 Gray, 256, 64 Am. Dec. 64, a cistern and sinks fastened to the floor by nails or set in the floor
by cutting a way boards; water pipes fastened by hooks driven into
the plastering and walls and passing through holes cut by the
tenant in the floors and partitions; gas pipes passing from the street
into the cellar and thence up through the floor and branching into
different rooms through holes cut in the floor and partitions, and in

some cases through ornamental ceiling centre-pieces, by the tenant
for that purpose, the pipes being kept in place by metal bands fastened
to the walls and ceilings; were all held to remain chattels. In Towne
v. Fiske, 127 Mass. 125, 34 Am. Rep. 353, a portable iron furnace
was set upon the earth in the middle of the cellar, and then the
cellar bottom was covered with concrete up to and around the
furnace; the furnace was connected by hot air pipes with registers in the various rooms set in soapstone collars; gas pipes were
also screwed to gas pipes fixed in the house. All these having
been pnt in the house by the person occupying under a verbal
contract to purchase were held to remain chattels. In Phila. 11!.
& 1: Co. v. Jlillcr, (Wash.) 44 L. H. A, 5t5D, a mortgagor placed
YOL. XCVII
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in his dwelling-house a porcelain bath tub standing on four legs
and connecting in the usual manner with the soil pipes, and also
a hot water heater connected therewith by the usual methods of
plumbing. The case was submitted to a jury who found that the
articles remained chattels, and the court rendered judgment on the
verdict. In the opinion stress was laid upon the circumstance that
none of the articles were made or fitted for that particular house, but
all were made up and kept in stock by dealers to be sold for and set
up in any house. In Seeger v. Pettit, supra, gas fixtures, platform
scales, a walnut railing, a stair case, and some banisterR, a cmtl bin,
and some shelving were put into leased premises by different tenants
at different times, each outgoillg tenant transferring l1is interest in
them to his successor. A ruling that these articles could not be
removed by the last outgoing tenant was held erroneous. The procedure in this case was much like that at hnr. The landlord brought
an action at law against the outgoiug tenant for removing the~e
articles from the building-. The case was tried to a jury and evidence
addnced pro and con. The presiding justice ruled as matter of law
that the articles were not removable by the defendant. This was
held to be error. The court said: "The matter of fixtures should
have been left to the jury as a question of intention." In Hanson v.
News Pub. Co., ante, 99, (the latest expression of this court on this
subject) partitions placed in a store by a tenant for his own convenience, and nailed to the floor and screwed to the walls were held
not to have become a part of the realty.

It remains to notice a few other points made by the plaintiff in his
brief.
1. He claims that the water closet was put in by Newcomb, a
stranger and hence as a trespasser. It can be inferred, however, that
Vose and Wentworth had hired the entire office room and its appurtenances and had let desk room therein to Newcomb without objection from the plaintiff, so that Newcomb was not a trespasser but a
lawful occupant. It was not a case of a tenant at will undertaking
to assign his tenancy without the landlord's permission. The three,
Vose, Wentworth and Newcomb, were in lawful occupation under
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the original lease or hiring. The water closet was put in by them
jointly, though Newcomb may have been the only active agent. As
to the want of express permission from the plaintiff to put in such a
closet, it is enough to say that in the absence of notice to the contrary, as in this case, a tenant has implied permission to put into the
leased tenement such articles as will conduce to his health, comfort
or convenience without injury or danger to the realty. Hanson v.
News Pub. Co., supra.
2. The plaintiff urges that the chattel annexed was the water
closet and soil pipe combined, that the soil pipe was certainly irremovable and was in fact left fixed in the building, and hence that
the water closet must remain with it. It does not appear, however,
that either the water closet or the soil pipe were made to order, the
one for the other, or that they were especially adapted the one to the
other. It is common knowledge that soil pipes and water closets are
made in standard sizes and styles for the general market independently of each other. They are manufactured and dealt in separately.
Any water closet can be used with any soil pipe of the proper size.
Other water closets could have been connected with this soil pipe and,
indeed, another was connected by the plaintiff after this one had been
removed.
e have no occasion to say whether the defendant could
have removed the soil pipe also, but his leaving it did not preclude
him from disconnecting and removing the water closet any more than
leaving gas pipes in place precludes a tenant from removing the gas
fixtures he had connected with them.

,v

3. The plaintiff also urges that the removal of the water closet
without the soil pipe in fact caused an injury to the realty in that
the upper end of the soil pipe was not effectually closed. But the
question of injury to the realty, if any such is suggested by the
evidence, was excl nded from consideration. The ruling was that the
original mode of annexation determined the whole case.
The exceptions must be sustained and the case sent back for
another trial.
Exceptions sustained,
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EDWARD M. SAWYER vs. JOHN "\iV. BEAL, and others.
Washington.

Opinion March 1 O, 1903.

Shore Fisheries. Fish Weir. "In front of the shore or flats of another."
Statutory Construction. R. S., c. 3, ~ 63; Stat. 1885, c. 384.
Colonial Ordinance, 1641-7.
By chapter 3, § 63, of the Revised Statutes, it is provided that "no fo;h weir
shall be erected or maintained in tide waters below low water mark in front
of the shore or flats of another, without the own.er's consent." lleld;
that the language "in front of the shore or flats of another," must be
construed as subject to some limitation as to its meaning other than is
therein expressed.
The criterion in determining whether or not a weir is "in front of the shore
or flats of another," within the meaning of the statute, is whether such
weir is so near or so situated with reference to the shore as to in some way
injure, or injuriously affect, the shore owner in the enjoyment of his
rights, as such owner.

On report. Judgment for defendants.
Action of debt to recover the penalty provided for in R. S., c. 3,
§ 63, as amended by Stat. 1885, c. 334. The plaintiff claimed that
the defendants had erected and maintained a fish weir in tide waters
below low water mark in front of his shore or flats at Green Island
so-called in Jonesport, in "\iVashington County, without plaintiff's
consent and contrary to the statute. The plaintiff farther claimed
that the weir interfered with his rights as owner of the island.
The plea was the general issue.
The facts are stated in the opinion.
W. R. Pattangall and J. W. Leathers, for plaintiff.
J. F. Lynch and G. B. Donworth, for defendants.

SITTING: WISWELL, C. J., ,VHITEHOUSE, STROUT, SAVAGE,
POWERS, PEABODY, JJ.

"\iV ISWELL, C. J. The plaintiff, the owner of a small island
known as Green Island in the town of Jonesport, brings this action to
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recover the penalty provided by R. S., c. 3, § 63, as amended by chap.
334, Public Laws of 1885, which section as amended is as follows:
"Xo fish weir or wharf shall be extended, erected or maintained
except in accordance with this chapter; and no fish weir shall be
erected or maintained in tide waters below low water mark in front of
the shore or fiats of another without the owner's consent, under a
penalty of fifty dollars for each offense to he recovered in an action
of debt by the owner of said shore or fiats; but this chapter does not
apply to weirs, the materials of which are chiefly removed annually,
provided that they do not obstruct navigation; nor interfere with the
rights of others. All acts or parts of acts inconsistent with this act
are hereby repealed."
The defendants erected some years ago, and have since maintained,
the fish weir complained of, a permanent structure, the materials of
which are not chiefly removed annually. The distance between the
nearest portions of the island and of the weir, at low water mark, is
five hundred and twenty-eight feet. Between the weir and the island
there is a sufficient depth of water at low water for vessels of considerable size to pass.
The question decisive of the case is whether or not the defendants'
weir is "in front of the shore or flats" of the plaintiff within the
meaning of this statute. It is obvious that the statute must contain
some limitation other than is expressed in it. If it were to be given
a literal construction, there is no point however distant ii1 any direction that would not be in front of the shore of the plaintiff, since he
owns the whole island with shores fronting in all directions.
A brief consideration of the purpose of this statute, in connection
with the rights of an owner of land upon the sea shore and of the
public, will readily enable us to supply the limitation in the effect
and meaning of this section that must have been contemplated, and
which is perhaps so evident that it need not have been expressed.
In this State under the Colonial Ordinance of 1641, as modified by
that of 164 7, which has become the common law of this state, the
owner of land upon the sea shore owns io low water mark, unless
the tide recedes more than one hundred rods, although of course the
ownership of upland and flats may become divided by the act of the
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owner. Within the limits of his ownership he has all the exclusive
rights of an owner. But beyond low water mark the owner of the
upland and flats has no more ownership or control than any other
member of the public. This ownership of the land under the sea,
as well as the control of the sea fisheries, is vested in the state for the
benefit of the public and the state may regulate the time and method
of taking fish from the sea.
It is apparent that the rights of the owner of the shore might be
seriously affected by the building of a fish weir beyond the limits of
his ownership, but so near thereto as to very materially injure him; for
this reason the legislature wisely enacted the statute under consideration. But the purpose of this was not to extend the ownership of
the owner of the shore or to give him any new or additional rightEl,
but simply to ·protect him in the enjoyment of those which he already
had as owner of upland and shore or of shore alone. It follows that
this statute does not apply to all fish weirs that may be erected by a
person in front of the shore of another, but only to such as are so
situated or are so near the shore of another as to irtjure or injuriously
affect the latter in the enjoyment of his rights as such owner, as for
instance by preventing, to some extent at least, fish from coming to
the weir of the shore owner, if he has one, or by injuring his weir
privilege, or by obstructing access by sea to his land, or in some other
way. And the owner of the shore can not maintain this action to
recover the penalty provided, which is intended in a certain sense as
compensation for the injuries suffered by him, unless lie is able to
show that in some way he has been injured in the use and enj_oyment
of his land and shore by the construction of a weir in front of his
shore. See Donnell v. Joy, 85 Maine, 118, and cases eited.
We do Hot mean that the shore owner can only be injured in
some of the ways above referred to. The very purpose of the statute
is to extend to him additional protection in the enjoyment of his
rights as such owner, and to give him a remedy for injury, where,
prior to the statute, there was neither remedy nor injury in the legal
sense. But as there must necessarily be some limitation to the
statute other than is expressed therein, and as there should be some
criterion by which it may be determined when a fish weir is in front
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of the shore of another, within the meaning of the statute, and when
not, we think that this criterion must be injury of some kind to the
shore of the owner. If this was not intended, we can perceive no
reason why the legislature should have given to the shore owner a
right to maintain an action for the erection of a fish weir beyond the
limits of his ownership, and within the public domain. We do not
believe that it was intended to give to the shore owner a right to
maintain an action of this kind, not a qui tam action, as said in
Donnell v. Joy, supra, unless he had suffered some injury, or been
i~juriously affected, by·reason of the erection of the weir complained
of. It follows that a fish weir maintained in front of another's
shore, so near or so situated with reference to the shore as to cause
any injury to the shore, or to render it less valuable for any purpose
for which it is adapted, is within the meaning of the statute, but
otherwise it is not.
The report of this case contains no evidence of any injuries suffered
by the plaintiff by reason of the construction or maintenance of the
·weir complained of; in fact, the action is evident! y not based upon
this theory, but upon the idea that the defendants should make some
compensation to him for maintaining a weir in front of his shore, but
so situated and so far removed from his shore as to in no way injure
or affect his rights. The statute does not give compensation on this
account.
Under this construction of the statute, the actiou is not maintainable
and it is unnecessary to decide the other question argued as to
whether when consent has once been given by the owner of the shore
to erect a permanent weir in front of his shore, it can afterwards be
revoked by him or by his successor in title.
Judgment f 01· defendants.
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PROC'fOR.

Opinion Murch 16, 1903.

Record. Lex Loci.
Contracts. Place. Corporat'ion8. Re8idence.
Trover. R. S., c. 91, § 1; c. 111, § 5; Stat. 1895, r·. 82.

Revised Statutes, c. 111, § 5, as amended by Public Laws 1895, c. 32, requires
the agreements therein named, where a corporation is the purchaser, to be
recorded. Such corporation, within the meaning of the amended section,
"resides" in the town in ,vhich it has its established place of business.
The general rule governing the construction of a contract is that its validity
is to be determined by the law of the place where it is made. •
,vhere nothing more remains to be done by either party to make a contract
valid and binding between them, it is deemed to have been executed at
the place where the last act necessary to complete it was done. ·where1wever the other steps have been taken, it is the last or final act of assent
which is regarded as giving_ the contract n place or locality.
The agreement, under which the plaintiff claiiued "'as finally signed by the
purchaser in Biddeford, .Maine, and sent by mail to the plaintiff in Maryland. It became obligatory from the moment that the minds of the parties
met, even though a knowledge of this concurrence had not been brought
home to the plaintiff. The act of acceptance which completed the contract took place when it wa:-; finally signed and deposited in the mail,
properly addressed to the plaintiff; and the contract was then complett',
even though it had never been received t)y the plaintiff.
Held; that the contract was made in Maine; that its validity is to be
determined by the laws of Maine, and, not being recorded in accordanct'
with the laws of this State, it is invalid as against the dt'fendant, who "·as
not a party thereto.

On report.

Judgment for defendant.

Trover to recover the value of a dry kiln.
The case is stated in the opinion.

Edwin Stone, Enoch JJbstcr, for plaintiff.

H. Fa-irfield and L. R. Mom·e, for defendant.
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8ITTING: \VIS\VELL, C. J., STROUT, SAVAGE, POWERS, PEABODY,
SPEAR, JJ.
POWERS, J This is an action of trover. The first count is for a
six track patent automatic compressing dry kiln 31 feet wide and
84 feet long. The dry kiln is a building erected by the Biddeford
& Natick Mfg. Co., a corporation located at Biddeford in this State.
The plaintiff corporation furnished, and claims to still own the most
of the apparatus and iron work used in its construction, but this
would not give title to the building itself. In order to recover under
the first count the plaintiff must show title to the dry kiln, and this
it has not done.
This brings us to the second count, which is for the apparatus and
iron work sold and delivered by the plaintiff to the Biddeford &
Natick Mfg. Co~, and used by it in the construction of this dry kiln.
Prior to October 21, 1899, there had been some negotiations between
said company and the plaintiff, but the parties had been unable to
agree upon the terms of a sale or contract. On that date the plaintiff made and signed a written· proposal at its office in Baltimore,
Maryland, and sent it to the Biddeford & Natick Mfg. Co. in Biddeford, by Mr. Bruce, one of the directors of the last named corporation. By this written proposal the plaintiff corporation offered ·to
furnish specifications and schedule of material required for a dry
kiln 31 by 84 feet, and also the apparatus and iron work for the
price of $1850. The erection of the building was to be under the
superintendence of a mechanic to be furnished by the plaintiff and
paid by the Biddeford & Na tick Mfg. Co. On the day of the shipment the plaintiff was to notify the Biddeford Co: by telegraph, and
the latter was to send at once to the former its note on four months,
to the order of the plaintiff, for $1850. which note the proposal
recited that the First National Bank of Biddeford had agreed to
discount. Upon the receipt of the proceeds the plaintiff corporation
agreed to immediately assign and forward bill of lading to the Biddeford Co. the title in the shipment until the receipt of said proceeds
to remain in the plaintiff. It was further agreed that the title to the
property was to remain in the plaintiff until all payments were fulJy
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paid and discharged. The proposal contained a guaranty as to the
working of the kiln after construction. The Biddeford Co. was to
give to the superintendent before leaving a written acceptance or
rejection of the kiln. If rejecte.d it was to have the right to reload
and return the material at the cost of the plaintiff, and a failure to
do so was to be regarded as an acceptance.
Such in substance was the written proposal made and signed by the
plaintiff in Baltimore, and sent to the Biddeford & Na tick Mfg. Co.
at Biddeford. After its receipt the latter telegraphed the former, '' If
we sign contract, do you agree to renew notes for four months
making eight in aIL Wire reply." The plaintiff answered, "Yes,
if bank will discount renewal." Thereupon the Biddeford & Natick
Mfg. Co.~ at Biddeford, signed the following acceptance at the bottom
of the proposal. "Biddeford, Me., Oct. 26, 1899. The Emerson
Company, Baltimore, Md. We hereby accept the above proposition." It then returned it to the plaintiff, and also sent the plaintiff
its note for $1850, payable at the First National Bank, Biddeford,
Me. This note has never been paid, and the plaintiff claims title to
the property under the terms of the written agreement.
The agreement has not been recorded, and the defendant, who
claims title by purchase from the assignee of the Biddeford and Natick Mfg. Co., invokes the provisions of R. S., c. 111, § 5, as amended
by the laws of 1895, c. 32, which declares that, "No agreement that
personal property bargained and delivered to another, shall remain
the property of the seller till paid for, is valid unless the same is in
writing and signed by the person to be bound thereby. And when
so made and signed
it shall not be valid except as
between the parti~s thereto, unless it is recorded in the office of the
clerk of the town in which the purchaser resides at the time of the
purchase." This section requires all such agreements in which a
corporation is the purchaser to be in writing and signed.
e think
it was also intended that they should be recorded; that a corporation
within the meaning of that section "resides" in that town in which it
has its established place of business. Prior to 1895, this section
required such agreements to be "recorded like mortgages of personal
property," and mortgages of personal property made by a corpora-
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tion must be recorded in the town where it has its established place
of business. R. S.., c. 91, § 1. The change of phraseology made in
1895 was not intended to work a change of the law in this respect.
It was intended to broaden rather than limit the rule that such agreements, in order to be valid, must be in writing, signed and recorded.
No reason can be assigned why it should not apply to such agreements when made by a corporation as purchaser, as well as when
made by any other person. The act of 1895 required them to be
in writing, and signed, and the legislature when it used the word
"resides" did not intend to change the existing law in regar<l to
recording, but did intend that the term should embrace corporations
which have an established place of business in this State as well as
those persons who, more strictly speaking, reside here.
It is a general rule governing the construction of a contract, that
its validity is to be determined by the law of the place where it is
made. The case shows that the law of Maryland does not require
such agreements to be recorded. In all other respects it must be
presumed that the law of that state is the same as our own, and that
even in Mary land no such agreement was valid against third parties
unless in writing and signed by the purchaser. Where then, was
this contract made, in Baltimore or in Biddeford'? The plaintiff
signed and sent its proposition to the Biddeford & Natick Mfg. Co.
in Biddeford. When it did so, it in effect sent its mind into
Maine. At Biddeford the Biddeford & Natick Mfg. Co. assented
to the proposition, signed and returned the contract. It was in
Maine that the minds of the parties met. It was there that, what
was before but the plaintiff's proposition, became a contract by the
assent of the other party to the proposition. It was there that the
agreement that the property in suit should remain the property of
the plaintiff until paid for was signed by the person to be bound
thereby. Nothing more remained to be done by either party to
make the contract valid and binding between them. The paper was
returned and received by the plaintiff, and we think it a fair presumption, in view of the testimony in the case, that it was returned
by mail from Biddeford. The burden is upon the plaintiff to show
title, to show a oontract made in Maryland, and there is no sugges-
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tion in the case that the written contract was returned in any other
way than by being deposited in· the mail at. Biddeford. By that act
it passed beyond the control of the Bid<lefor<l & Natick Mfg. Co.,
and became a binding contract.
In determining the place where a contract is made, it is a rule of
very general application that it is deemed to have been executed at
the place where the last act necessary to complete it was done.
Northarnpton Jfatual Live Stock Ins. Oo. v. Tuttle, 40 N .•J. L. 476.
The rule is thus stated in a note to McGarr·y v. Nicklin, 110 Ala. 559,
55 Am. St. Rep. 44: "It is undoubtedly true that a contract cannot
exist to which the assent of two or more parties is essential, until that
assent has been given by all, and, therefore, where there are negotiations or various steps leading to the contract, the last of which is necessary before it can become a contract, it is not finally executed until
that step has been taken; and, wheresoever the other steps have been
taken, the last only is regarded as giving the contract a place or locality, and it is therefore deemed executed at the place only where the
final or last act of consent is given." Gipps Brewing Co. v. De
France, 91 Iowa, 108, 51 Am. St. Rep. 329, 28 L. R. A. 386; Milliken v. Pratt, 125 Mass 374, 28 Am. Rep. 241.. In the latter case
a guaranty was executed in Massachusetts and sent by mail to the
plaintiffs in Maine, and there accepted by them. It was held that
the contract was made in Maine, because a guaranty is inoperative
until accepted, and the last act of assent was given in Maine. Bell v.
Packard, 69 ·Maine, 105, 111, 31 Am. Rep. 251, is not in conflict
but in accord with this rule. There the plaintiff was to give up the
old note upon the delivery of a new one signed by a good surety.
The surety's contract was not binding until its aeceptance by the
plaintiff. The new note was accepted in Maine, and it was held that
the contract was made in Maine, where the last act of consent was
given.
The contract became obligatory from the moment that the minds
of the parties met, even though a knowledge of this concurrence had
not been brought home to the plaintiff. The act of acceptance which
completed the contract took place when the assent of the Biddeford
& Natick Mfg. Co. was deposited in the mail at Biddeford properly
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addressed to the plaintiff. Bailey v. Hope Ins. Co., 56 Maine, 480.
It did not depend upon its delivery to the plaintiff, and the contract
was complete even though it had never been received by the plaintiff.
VII Am. & Eng. Ency. of Law, 2 ed., 134 & 135; Bishop v.
Eaton, 161 Mass. 496, 42 Am. St. Rep. 437. Not only therefore
was the contract made in Maine, and the parties presumed to have
contracted with reference to the laws of Maine, but the circumstances
are such that it is difficult to avoid the inference that the parties in
fact regarded it as a Maine contract. The bill of lading was in the
name of the plaintiff as consignee and it was afterwards to be indorsed
to the Biddeford & Natick Mfg. Co., and the apparatus and iron
work to be first delivered to it in Maine. They were to enter into
the construction of a building in Maine, to be erected under the
superintendence of the plaintiff. The apparatus and iron work were
to be there accepted or rejected, and if rejected to be there returned
to the plaintiff. The note was to be paid in Biddeford. Every
substantial act attending the performance or enforcement of the contract, except the shipping of the apparatus and iron work consigned
to the plaintiff itself, was to be done in this State.
It was a Maine contract; and not being recorded in accordance
with the laws of this State, the plaintiff fails, as against the defendant, to show title under it.
Judgment fo1· defendant.
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vs.

LORENZO

w.

FALES.

Opinion March 21, 1903.

Disclosure Commissioner.
Compensation.
Reasonable Time.

Contracts.

Public Policy.

No contract is valid which makes the payment of fees to a judicial officer
dependent on his decision between parties. Public policy requires that
such contracts be declared void; and they are equally futile a~ a basis of
an action or defense.
It is absolutely essential that such an officer should be fair, impartial and
unbiased. If his compensation by contract is made to depend on the
result, he would be tempted to sway toward that decision which would
result in his getting pay for his services and it is not the policy of the law
that he should be even subjected to temptation.
In an action of assumpsit to recover for fees as a disclosure commissioner,
the defendant offered evidence tending to prove an agreement between
the parties that the plaintiff should not receive his pay from the defendant
for disclosure cases, as a disclosure commissioner, until it was collected
from the judgment debtors; but this was denied by the plaintiff, who
recovered a verdict for his claim.
The following instructions of the presiding justice were held to be correct:1. "If there was any agreement between the plaintiff and the defendant
whereby the plaintiff agreed to perform the services of disclosure commissioner and not have any pay unless the defendant received it, that is,
making the receipt of the pay on the part of the plaintiff conditional and
contingent on the defendant's getting the money out of the cases, that
would be an invalid and unlawful contract and would afford no .defense
whatever to this action."
2. Among other defenses the defendant alleged that the plaintiff agreed to
· wait for his fees until the defendant collected them. Held; that the following instruction is correct: "If that is taken in its literal sense, so in
case the defendant did not collect, the plaintiff was never to have his pay,
it would be open to the same objection as the contract I have just discussed with you; that would be a case of no pay unless collected, and
that is just the trouble with the other proposition."
3. What is a reasonable time is a question of law.

Me.]
4.

367

WATSON V. FALES.

Held; in this case, no circumstances appear by which to determine what
would be a reasonable time, and the question of the reasonableness of the
time is an absolute one. It is not involved with matters of disputed fact
or any facts from which an inference could be drawn that the time which
had elapsed was within the limit of reasonable time; and it is, therefore, a
question for the court.

Exceptions by defendant. Overruled.
This was an action of assumpsit to recover the amount alleged to
be due the plaintiff from the defendant for services of the plaintiff
as disclosure commissioner and register of probate, done and performed for the defendant. The jury returned a verdict for the plaintiff in the sum of one hundred and fifty-four dollars and ninety
cents.
The defendant claimed, and offered evidence to prove, that there
was an agreement between him and the plaintiff that the plaintiff
should not receive his pay from the defendant for the disclosure cases
of the defendant's, in which he had rendered services as disclosure
commissioner, until the defendant had collected it from the judgment
debtors in the cases. The plaintiff denied that there had ever been
such an agreement.
After a verdict for the plaintiff, the defendant took exceptions
which are found in 'the opinion.
W. H. Newell and W. B. 8kelton, for plaintiff:
H. E. Holmes, for defendant.
SITTING:
SPEAR,

vVISWELL,

C. J.,

STROUT,

Pow1ms,

PEABODY,

,TJ.

PEABODY, J.
This case comes to the law court on exceptions.
It was an action of assumpsit to recover the sum of one hundred
and fifty dollars and fifteen cents, fees of the plaintiff as disclosure
commissioner.
The defendant claimed, and offered evidence to prove, that there
was an agreement between him and the plaintiff that the plaintiff
should not receive his pay from the defendant for disclosure cases in
which he had rendered services as disclosure commissioner until the
defendant had collected it from the judgment debtors. The plaintiff
denied that there had ever been such an agreement.
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In reference to this alleged contract the presiding justice instructed
the jury as follows:
"If there was any agreement between Mr. Wati;;on and Mr. Fales
whereby Mr. Watson agreed to perform the services of disclosure
commissioner and not have any pay unless Mr. Fales received .it, that
is, making the receipt of the pay on the part of Mr. Watson conditional and contingent on Mr. Fales getting the money out of the
cases; if that was the proposition, if that is what they meant, if
there was such a contract, then I instruct you, gentlemen, that it
would be an invalid and unlawful contract and would afford no
defense to this action whatever."
The justice explained to the jury the reasons why such a contract
with a disclosure commissioner iB against publie poli,~y, an<l that, as
a judicial offieer, "it is absolutely essential that he should be fair and
impartial and unbiased." "If his compensation Ly contract was
made to depend on the result," he would be tempted "to sway
towards that decision which would result in his getting his pay for
his services," that without saying that this or any disclosure commissioner wou~d he influenced "it is not wise and it is not the policy
of the law that they should be subjected even to temJltation."
As to another construction of the alleged contract, suggested by
counsel, viz: that the plaintiff agreed to wait for his fees until the
defendant collected them, he instructed the jury as follows :
"If that is taken in its lit era 1 sense so that in case the defendant
didn't collect, the plaintiff was never to have his pay, it w<;nild be
open to the same objection as the contract I have just discussed with
you; that would be a case of no pay unless collected, and that is just
the trouble with the other proposition."
The presiding justice fully and accurately stated the o~jection to
agreements of this nature. Where they relate to the administration
of justice and involve considerations which may affect the impartiality
of the magistrate, public policy requires that they be declared void,
and they are equally futile as the basis of an action or of a defense.
The law applies the general principle to all contracts which embody
this potential danger to the public interests. So no contract is valid
which makes the payment of foes to a judicial officer iu any way
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dependent on his decision between the parties. Hawkeye Ins. Co. v.
Brainard, 72 Iowa, 130; Willemin v. Bateson, 63 Mich. 309; Beach
on Contracts, § 1534.
The presiding justice referred to another construction which might
possibly be given to the language of the alleged contract, viz; that
the plaintiff would not hurry but would wait a reasonable time and
give the defendant an opportunity to collect. On this view of the
contract he ruled that what is a reasonable time ·is not a question
of fact for the jury, but a question of law for the court to decide,
and acting upon this ruling he instructed the jury, as a matter of
law, that a reasonable time had elapsed in the present case so that,
even under the most favorable construction, the alleged contract
would not be available as a defense.
From the statement of the contract as claimed by the defendant,
it seems unlikely that the jury could have given it so strained a
construction as that to which this last ruling relates, even applying
to the utmost the presumption in favor of legality.
But if such a view of the case were possible the ruling was
undoubtedly correct that the question of reasonable time was for the
court.
In Attwood v. Clark, 2 Gieenl. 249, the right of action depended
on the furnishing of a certain memorandum by the original plaintiff
to the defendant of defective merchandise on which a rebate was to
be allowed. There was no time mentioned within which the memorandum was to be furnished. The judge left it to the jury to decide
as a question of fact whether it was a part of the contract that the
plaintiff should furnish the defendant with a memorandum within a
reasonable and convenient time, and if it was, then a reasonable and
convenient time had elapsed. Held, that what is a reasonable time
within which an act is to be performed, when a contract is silent on
the subject, is a question of law; and that the judge was in error
in leaving the construction of the contract to the jury. MELLEN,
C. J., says, p. 254, "Now as it appears _by the exceptions that no
time was mentioned in the contract, within which the memorandum
was to be furnished, the law fixed the t-irne as we have before stated,
viz: a rea8onable time, and such time had elapsed before dcm~m<l
VOL. XCVII
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made according to the judge's opinion :-there was therefore nothing
as to this point for the jury to decide; the contract as proved was
not denied, and no fact existed from which they would have a right
to presume that the time for furnishing the memorandum did form a
part of the contract."
Applying the principle of Attwood v. Clark, to the circumstances
of this case, it is clear that in the absence of any other defense than
that of the alleged contract, the court properly instructed the jury
although his instructions were equivalent to the direction of a verdict
for the plaintiff. The three alternatives seem to be: 1. No contract opposed to the plaintiff's right to recover his statutory fees.
2. An illegal contract which is no defense tu his action. 3. A
contract to defer payment for a reasonable time which had elapsed
prior to the date of the writ.
In Kingsley v. lVallis, 14 Maine, 57, where defendant had the
right to rescind the contract and no time was fixed by its terms, it
was held that he was bound to make his election to do so within a
reasonable time, and that what was a reasonable time was a question
of law; the court following Attwood v. Clarl..\
"'Vhat is due diligence or a reasonable time for making demands
and giving notices of negotiable paper is a question of Jaw to be
decided by the court." SHEPLEY, J., in Howe v. Hunl'ington, 15
Maine, 350.
,vhether tender was made within a reasonable time was held to
be a question for the court in Greene v. Dingley, 24 Maine, 131.
Under a statute authorizing a city council to vote exempting from
taxation property of a water company for a certain term of years, it
was held that the exemption must be voted if at all within a reasonable time, and what would be a reasonable time is a question. of law.
Portland v. Portland Water Co., 67 Maine, 135.
Cases like these raise a simple question of Jaw and are to be
distinguished from those cited in the defendant's brief which are
complicated with disputed facts.
The distinction is stated by
SHEPLEY, J., in Hill v. Hobm·t, 16 Maine, 164.
"Where the facts
are clearly established or are undisputed or admitted, reasonable time
is a question of law, B11t where what is a reasonable time depends
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upon other controverted poiq.ts, or where the motives of the party
enter into the question, the whole is necessarily to be submitted to a
jury before any judgment can be formed whether the time was or
was not reasonable."
Wilde1· v. Sprague, 50 Maine, 355, relied on by the defendant, was
an action of the acceptance of an order to pay money when the
acceptor had sold certain logs. Exceptions were taken to the introduction of evidence tending to prove that a delay of three years in
selling the logs was not unreasonable. This was held to be proper
evidence for the jury, as "the court cannot know the limit of time
within which, by the exercise of common and ordinary care, a quantity of wharf logs could be sold." In that case the question was as
to the default of the acceptor in selling the logs within a reasonable
time, for only on such default would he be liable on his acceptance.
This raised a question of mixed fact and law. Although prima facie
it might appear that a reasonable time had expired, circumstances
beyond his control may have delayed the sale, and it was proper for
him to show these circumstances.
In the present case, however, no such circumstances appear to show
that the delay is reasonable, and the question of the reasonableness
of the time must be an absolute one. It is not only not involved
with matters of disputed fact, or any facts from which an inference
could be drawn that the time which had elapsed was within the limit
of reasonable time, but it is seriously involved with the other question
of illegality of the alleged contract. It is therefore a question for
the court.
Exceptions overruled.
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WILLIAM H. FISHER, and another,
vs.

ROBERT G. SHEA, and Trustee.
Sagadahoc.
Attorney and Client.

Opinion March 21, 1903.

Trustee Proces.~.

Nece.ssaries.

R. S., c. 86, § 55 par. VI.

Aside from the exclusion of certain classes of articles or services, of which it
may be predicated as a matter of law that they are not comprised in the
term "necessaries," what are necessaries is a question of faet, dependent
upon the varying circumstances of each case.
I,egal services rendered in the defem,e of a criminal prosecution, and in
defense of a civil action in which the defendant has been arrested, are
necessaries.
The plaintiffs, attorneys-at-law, brought an action to recover for professional
services rendered by them in behalf of the defendant, in defense of an
action for an alleged assault and battery. The defendant at the time of the
alleged assault was acting as a police officer. He was not arrested on the
writ, and the suit was disposed of by an entry of neither party, no further
action.
The defendant was a police officer, and as such liable to prosecutions of the
character described in this case. The suit against him affected his reputation m; a citizen and an officer, and he was forced to defend it to avoid
com;equences more injurious than the loss of property rights. Held;
that the legal services rendered in his defense, under the circumstances,
may properly be included in the term necessaries to which the statute R.
S., c. 86, § 55, par. VI, has given preference.
In the action for the alleged assault and battery the defendant was not
arrested, but the fact that he was liable to arrest on execution after judgment against him is to be considered. It is analogous to cases where
original arrests were made.

On report. Trustee process. Trustee charged.
The plaintiffs were attorneys-at-law and brought this action to
recover for professional services rendered by them in behalf of the
defendant, in defense of the action James Hersom v. Robert G. Shea
in the Superior Court of Kennebec County. That was an action for
an assault and battery alleged to have been committed upon Hersom .
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by the defendant Shea, while acting as a police officer of the City of
Augusta. In the case at bar the principal defendant became defaulte<l,
and it was agreed that, at the time of the service of the trustee writ
upon him in this case, there was due from the trustee to the principal
defendant the sum of fifteen dollars as wages for his personal labor
for a time not exceeding one month next preceding the service of the
writ.
The parties agreed to report to the law court the question whether
the funds in the hands of the trustee are exempt from attachment by
this process under the provision of R S., c. 86, § 55, par. VI.
Tr: H. Fisher, for plaintiffs.

F. E. Soulhanl, for defendant.
In the action in which the services sued for were rendered, the
defendant's liberty was never in any danger. The likelihood of his
being arrested upon an execution which might be issued in that suit,
was most remote, an~ while if that contingency had ever happened,
services rendered in releasing him from the arrest perhaps might be
held to be necessary within the meaning of the statute, it is submitted
that in the suit itself the services do not come within the meaning
of the term. If these services are held to be necessaries, all legal
services rendered in defending actions of tort, or in prosecuting or
defending bills in equity, would be necessaries. For in all of them
there is the possibility of the occurrence of an arrest. In every writ
of entry an execution may issue against the defendant for costs and
authorize his arrest. In every bill in equity the court may order
costs to he paid by either party, and issue a capias therefor. The
plaintiffs' contention, if supported, would result in holding that a
hill for thousands of dollars for attorneys' fees, in defending against
a foreclosure of a mortgage by snit,' for instance, would be necessaries
within the meaning of the statute.
SITTING: WISWELL, C. J., WHITEHOUSE, STROU'.1', SAVAGE,
POWERS, PEABODY, JJ.
PEABODY, J. This case comes before the law court on report.
The plaintiffs were attorneys-at-law and brought this action to
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recover twenty-four dollars due them for professional services, rendered by them in behalf of the defendant in defense of an action for
an alleged assault and battery. The defendant at the time of the
alleged assault was acting as a police officer. He was not arrested
on the writ. The suit was disposed of by an entry of "neither party,
no further action." The amount claimed by the attorneys was a
reasonable compensation for the services rendered in defense of the
action.
At the time of the service of the writ, in the present action, there
was due from the trustee to the principal defendant the sum of
fifteen dollars as wages for his personal labor for a time not exceeding one month next preceding the service of the process.
The question is presented whether the funds in the hands of the
trustees are exempt from attachment by this process under the provisions of R. S., c. 86, § 55, par. VI. This statute provides as follows:
"No person shall be adjudged trustee
by reason of
any amount due from him to the principal defendant, as wages for
his personal labor, or that of his wife or minor children, for a time
not exceeding one month next preceding the service of the process,
and not exceeding twenty dollars of the amount due to him as wages
for his personal labor ; and this is not exempt in any suit for necessaries furnished him or his family;
"
The fund in the hands of the trustee being due as wages for the
personal labor of the defendant performed within one month, the
trustee can be held only if the subject matter of this suit is "neces8aries furnished him or his family".
Aside from the exclusion of certain classes of services or articles
concerning which it may be predicated as a matter of law that they
are not comprised in the term "necessaries", what are necessaries is a
question of fact dependent on the varying circumstances of each case.
Provost v. Piche, 93 Maine, 455. Legal professional services do not
belong to a class which can be excluded as a matter of law. Peal·s
v. Mayhew, 94 Maine, 571; Conant v. Burnharn, 133 Mass. 503,
43 Am. Rep. 532.
Attempts have been made to state general rules by which legal
services rendered in a given case may be tested as belonging to the
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class of necessaries. It is impossible to make these rules sufficiently
definite to admit or exclude all cases as matter of law. A more
practical rule would be to contract the debatable ground so far as
possible, for there must always be border lands in which a slight
variation of circumstances leads to reasonable difference of opinion
among men.
A safe standard for lines of demarcation, as applied to legal services rendered in litigation, is found in the case of Oonant v. Bm·nham cited above. From the illustrations presented by this case it
may be stated as a safe rule of general application, that legal services
rendered in the defense of a criminal prosecution fall within the class
of necessaries; see also Askey v. Williams, 7 4 Texas, 294, 5 L. R.
A. 176; that such services rendered in the institution of criminal
proceedings are not comprehended in the meaning of the term.
Between these extremes lie those services of an attorney rendered in
the defense or in the prosecution of civil actions. It would be safe
to go a step further and say that there may be services in the defense
of a civil action which are included in the term necessaries, Barke1· v.
Hibbard, 54 N. H. 539, 20 Am. Rep. 160, and that there may even
be services rendered in the prosecution of civil actions which are so
included. Munson v. Washband, 31 Conn. 303, 83 Am. Dec. 151.
It is unnecessary to consider further the prosecution of civil actions.
The present case comes within the class of those legal services, which
are rendered in the defense of a civil action.

In most, if not all,

cases of arrest of the defendant legal services rendered in protecting
and defending him could be properly classed as necessaries. Whether
this could be saifl of the defense of a contract right, where an adverse
result of the suit would involve only a pecuniary loss, is doubtful.
In the present case there was no arrest on the writ, but the fact
that he was liable to arrest on execution after judgment against him
is a circumstance proper to be considered. It is analogous to cases
where original arrests were made. The defendant was a police officer
and as such peculiarly subject to prosecutions of the character
described in this case. The suit against him could not fail to aflect
seriously his reputation as a citizen and his efficiency as an officer of
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the law, and he was forced to defend it to avoid consequence::, more
injurious than the loss of property rights.
It is well to consider here the purpose of the statute invoked in
this case. The reason for its existence rests on public policy. It is
for the best interests of the state that the wage earner should have
the incentive to labor for the maintenance of his home which comes
from a judicious protection of his earnings; and equally so that he
should be protected from the effects of his own improvidence or misfortune by holding out to those who can furnish him with the things
he needs a reasonable expectation of remuneration. It is obviously
the intent of the statute to encourage furnishing to all without
regard to financial responsioility thoRe things whose lack might not
only cause hardship to the individual, but detriment to the community.
The defense of a citizen from injury to his person or his reputation, the protection of a public officer in the performance of his
duties, and the maintenance of his official character may properly be
included among those things to which the statute has given preference.
It is our opinion that the services rendered in this case were necessaries within the meaning of the law.
17rnriee chm·ged for fifteen dollm·8.
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,vASHINGTON

LIBBY,

and another,

vs.
CHARLES

S.

DEAKE,

Cumberland.
Contracts.

Assent.

and another, Adorn~.

Opinion March 21, 1903.
E.ccept,ions.

lVitiver.

Practice.

In an aetion of assumpsit to recover for work and material furnished to the
defendants, the dispute related to an item of spruce stringers and planking not in the memoranda of the contract, but for which the plaintiff'.-;;
claimed to recover as extra material furnished at the request of the
defendants.
At the trial the plaintiffs introduced a memorandum which was relied upon
by both parties as embodying the final contract, but not signed by the
parties. The defendants, while claiming that the plaintiffs were bound to
furnish all necessary material for the sum specified in the memorandum of
the contract, relied upon the words of the memorandum as conveying that
meaning.
The presiding justice, calling the attention of both parties to his statement
of their position, instructed the jury as follows: ·' Both of the parties
agree, as I understand it, that the contract that was made between them
on that day was embodied in that memorandum."
Held; that the
assumption by the presiding justice as to the memorandum was tacitly
acquiesced in by the defendants when stated in the presence of a jury,
and any objection thereto was thereby waived.
It being once determined that the memorandum contained the terms of the
contract, held; that it was the duty of the presiding justice to explain to
the jury its legal effect; and the following instructions are accordingly
correct:
1. The plaintiffs were bound to furnish only the amount of lumber specifically mentioned in the memorandum.
2. The defendants were liable to pay a reasonable compensation for any
additional lumber furni,;;;hed with their consent.
Where the defendants except to the entire charge of the presiding justice,
the law court will consider only those exceptions which are specific.

On motion and exceptions by defendants. Overruled.
This was an action of assumpsit on account annexed to recover for
work and material in repairing Deake's wharf in the City of Port-
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land. The verdict was fur the plaintiffs, and the case comes before
the law court on exceptions and motion for a new trial.
The dispute related to an item of $196.64 for 12,895 feet of
spruce stringers and planking not in the memoranda of the contract, but for which the plaintiffs claimed to recover as extra material
furnished at the request of the defendants.
M. P. J-ir•anlc and P. J. Larmbcf, for plaintiffs.
TV. H. Loonfy, for defendants.
SIT'rING: Wr8WELL, C. J., STROU'r, SAVAGE, PoWERs, PEABODY, SPEAR, JJ.
PEABODY, J. This was an action of assumpsit on an account
annexed to recover the balance of $4 76.89 and interest, for work and
material furnished in repairing Deake's wharf in the city of Portland.
The verdict was for the plaintiffs, and the case comes before the court
on exceptions to the charge of the presiding judge, and on motion for
a new trial.
The dispute relates to an item of $196.64 for 12,895 feet of spruce
stringers and planking furnished by the plaintiff not comprised in the
written memoranda of t11e contract, but for which the plaintiffs claim
to recover a reasonable price as extra material furnished with the consent of the defendants. This leads to the inquiry as to what were the
terms of the contract, and if in writing what construction is to be
given to the written memoranrlum.
The following memorandum in the handwriting of one of the
defendants, but unsigned, was relied upon at the hearing by both parties as embodying the final contract for repairing the wharf:
"Portland, Me., August 27, 1900.
Mess. Washington Libby and Son agree to furnish the following
new material for repairs to Deake's wharf, Portland, Maine, and do
all the work required to put it into place on said wharf, and do such
labor in taking out and replacing the old material as is found necessary to do during the progress of the work until both old and new
work is finished in a complete and satisfactory manner that will pass
the inspection of a competent judge of such work.
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"The new material to be as follows:" Then follows an itemized
statement of the material to he furnished, including the following
item:" 3,609 feet 'B. M.' spruce lumber for the stringers that arc
necessary from the outside cap sill to· that portion of the stone wall
covered by the lumber shed on both the east and west sides; and
where found to be required on the other parts of the pile end of
the wharf.
'' 2,500 feet 'B. M.' 3 inch spruce planking."
The memorandum specified the following consideration :
"vVashington, Libby & Son to be paid for furnishing this material and doing this work by the administrator of the estate of Charles
Deake the sum of thirty-two hundred dollars ($3200).
This the plaintiffs introduced, claiming that it embodied the terms
of the contract, and that the $3200 paid only for the items specifically described therein. The defendants at the trial, while claiming
that the plaintiffs were bound to furnish for the sum of $3200 all
necessary material, nevertheless relied upon the words of the memorandum as conveying that meaning. This appears from the testimony
of Mr. Deake, as follows, on direct examination:
"Q. Did he tell you that he would put in all the planking and
stringers necessary for the $3200?" A. I won't say that he said planking and stringers-specified
those. He said all the work that was called for, all the work called
for in that memorandum for $3200.
"Q. vVas anything said about stringers and planking except as
enumerated in those two items?
"A. Nothing whatever."
His cross-examination still further tended to show that he placed
his reliance on the terms of the memorandum.
Under these circumstances the presiding judge, calling the particular attention of both parties to his statement of their position,
instructed the jury as follows:
"Both of the parties agree, as I understand it, that the contract
that was made between them on that day was embodied in that memorandum."
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Construing the writing he further said:" Now under that memorandum, if that ·contains the contract, and
both parties say that it does,-how much spruce ]umber for stringers
were these plaintiffs bound to furnish? They were bound to furnish
3609 feet and no more. That is what the contract says, 3609
feet.-"
He further instructed the jury that if the plaintiffs put in any
more lumber than the amount named in the memorandum and it was
furnished and put into the wharf with the know]edge and consent
of Mr. Deake, then Mr. Deake and his co-administrator are responsible for it and must pay a reasonable sum for it.
The defendants have excepted to 'the entire charge of the presiding
judge and have specified certain portions, substantially thos~ above
stated, to which they except particularly. Only so far as they have
made their exceptions specific can they be considered. McKown v.
Powers, 86 Maine, 291.
There seems to be no ground for criticism of the judge's charge
with reference to these propositions. His assumption as to the memorandum is borne out clearly by the record of the evidence, and, even
if not warranted by the testimony of Mr. Deake on the stand, it was
tacitly acquiesced in by the defendants when stated and cannot now
be ol~ected to. Bradsfreet v. Bradstreet, 64 Maine, 204; .McKown
v. Powers, supra.
It being once determined that the memorandum contained the terms
of the contract, it was the duty of the presiding judge to explain to
the jury its legal effect, and this he has correctly stated in the second
proposition 4bove quoted, viz: that the plaintiffs were bound to furnish only the amount of lumber specifically mentioned in the memorandum.
It was also correct to instruct the jury that the defendants were
liable to pay a reasonable compensation for any additional lumber
furnished with their consent.
The questions of fact properly left for the determination of the
jury were substantially only two, whether the plaintiffs furnished the
extra lumber with the knowledge and consent of the defendants, and
what was a reasonable price for the same; and there was evidence
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bearing on these points sufficient to warrant the verdict; therefore
the motion for a new trial cannot prevail.
Exceptions overruled. .Motion overruled.

LIZZIE CAVEN,

Aclmx.,
Knox.
Evidence.

'US.

THE

BomvELL GIUNITE Co:MPANY.

Opinion April 4, 1D0:1.
E.rpert Testimony.

Negligence.

It is not sufficient to warrant the introduction of expert evid\:'nce that the
witness may know more of the subject of inquiry, and may better comprehend and appreciate it than the jury. To warrant its introduction, the
subject of the inquiry must be one relating to some trade, profession,
science or art in which persons instructed therein by study or experience
may be supposed to have more skill and knowledge than persons of average
intelligence may be presumed generally to have. The jurors may have less
skill and experience than the witnesses and yet have enough to draw their
own conclusions a11d do justice bet\veen the parties.
A mechanical engineer skilled and experienced in regard to the construction
of all parts of a projecting stage, designed especially for unloading coal and
when not in use for that purpose drawn back upon the permanent stage of
the wharf, and the strength both of wood and wire under different conditions, may be competent to answer questions as to the suitability and sufficiency of an iron guy; also qualified to estimate the strain which would be
exerted upon iron guys by a given weight at the end of a projecting stage.
A carpenter and builder with special experience in the construction of coal
stagings and platforms may be permitted to ~ive the jury his opinion as to
the proper method of constructing certain parts of the wood work of a staging. But it is a question for the jury whether, upon all the testimony relating to such a structure, an iron guy is suitable and sufficient for the use to
which it is applied.
Held; that a witness, who is a carpenter and builder, but not a mechanical
engineer or bridge builder, and who has had no special experience in proving the tensile strength of iron wire and cables, is not such an expert as to
give his opinion in regard to the strength of wire cables; nor how many
pounds a piece of wire rigging three-quarters of an inch in diameter or an
inch in diameter, either old or new, can sustain.
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Exceptions sustained.

Action by the plaintiff as administratrix of James Caven under
Stat. of 1891, c. 124, to recover damages sustained by her as said
Caven's widow by reason of his death caused by the collapse of a
wharf staging belonging to the defendant. Verdict for plaintiff.
Besides the general motion for a new trial and exceptions to
instructions, and refusal to give certain requested instructions, the
defendant excepted to the admission of certain testimony. Only the
latter is considered by the court.
The facts are sufficiently stated in the opinion .

.JI. A. Johnson, for plaintiff.
G E. and A. S. Littlefield, for defendant.
SITTING: WiswELL,
SPEAR, JJ.

c.

J., EMERY, vVHrTEHousE, SAVAGE,

"\V HITEH0USE, J. This is an action against the defendant company to recover damages for negligently causing the death of James
Caven, the foreman of its granite quarry. In addition to the duties
immediately connected with his position as foreman of the quarry,
Caven also had charge of the loading and unloading of vessels at the
wharf. It was not in controversy that his death was caused by the
fall of a staging which projected from a permanent structure on the
wharf out over the hold of the vessel. This projecting stage was
designed especially for unloading coal and when not in use for that
purpose it was drawn back upon the permanent stage on the wharf.
When extended, the projecting stage was supported by guys running
from its outer end to the top of vertical timbers that rested on the
capsill of the wharf and supported the outer corners of the permanent stage. Other guys attached to the opposite side of these upright
timbers at the top were secured to an anchorage in the ledge by the
side of the coal shed. These guys were of wire and when the stage
was to be used they were attached to the anchorage and tightened by
means of a tackle, one end of which was secured to the lower end
of the wire guy and the other hooked into an eye-bolt in the ledge.
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The lower end of the wire guy was provided with an eye into which
one end of the tackle was hooked.
After the accident it was discovered that the two vertical timbers,
to the tops of which the guys were attached, had been broken off.
at a point nearly level with the stage, aud that the northern guy had
broken at the eye into which the tackle was hooked.
A section of the wire cable, alleged to be a part of the broken guy,
was introduced in evidence and exhibited to the jury.
The plaintiff contended that the uorthern guy was defective at the
point of breaking and unsuitable for the purpose for which it was
used, and that the vertical timbers of the stage were alsr) insufficient.
The defendant contended that the breaking of the guy was the sole
cause of the accident, but denied that it was insufficient, and further
contended that in any event there was no actionable negligence
respecting it on the part of the defendant company.
The verdict was for the plaintiff and the case comes to this court
on motion and exceptions.
Among other exceptions reserved to certain instructions given the
jury, the case discloses the following exception to the admission of
evidence.
Charles 0. Grant, a witness called by the plaintifl: testified m
regard to his occupation that part of the time he was cutting stone
and part of the time he built buildings and handled derricks; and
that he built the coal shed and staging in question, in accordance
with a plan furnished by the superintendent. Thereupon, he was
permitted by the court, against the defendant's objection, to testify as
follows in regard to the broken guy in question:
"The condition of this wire was worn and it had been used, that
is, I could recognize that it had been used. It was an old piece
of wire rigging and I didn't consider it suitable for that purpose.
(O~jected to and moved to be struck out.)
The Court: You may ask him whether it was a suitable piece of
wire for that purpose.
Mr. Johnson: What was the condition of it?
Answer: When I put it there seven years ago the wire was rusty
and some of the strands, some of the wires broken, and I presume it
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was just as rusty at the present time, being exposed to the weather
all the time ; and it was small wire rigging from a vessel and unsuitable for the place it was put into." (Objected to.)
The Court: I think he may state that about its being suitable.
,vhether or not this wire cable, in the condition described, was a
suitable and sufficient guy to sustain the projecting stage in question, weighted as it was at the time of the accident, was one of the
vital issues in the case, upon the decision of which the liability of the
defendant company depended. · It was purely a question of fact to
be determined by the jury upon a consideration of all the relevant
circumstances and conditions. The staging in question when projected eighteen feet beyond the permanent platform, and supported
by guys passing, over the tops of vertical timbers, illustrated some
of the principles of mechanical engineering involved in both the
cantilever and the suspension bridge. A mechanical engineer or
expert bridge builder might be qualified to estimate the strain which
would be exerted upon the iron guys in question by a given weight
at the end of the projecting stage; one having special experience in
the application of tests to prove the tensile strength of iron wire and
iron cables, and special observation respecting the influence of time
and use upon them, might be qualified to give the jury valuable
information respecting the strength of the wire cable in question.
A carpenter and builder with special experience in the construction
of coal stagings and platforms might be permitted to give the jury
his opinion as to the proper method of constructing certain parts of
the woodwork of the staging in question. But it would still be a
question for the jury whether, upon all the testimony relating to that
particular structure, the northern guy was suitable and sufficient for
the use to which it was applied.
Charles 0. Grant, the witness in question, was not a mechanical
engineer or bridge builder. He had no special experience in proving
the tensile strength of iron wire and cables. The projecting stage in
question was the only structure of the kind he had ever built or seen.
From his experience in erecting buildings and handling derricks, he
may have been better qualified than some of the jury to form a judgment as to the sufficiency of the guy in question. But "it is not
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sufficient to warrant the introduction of expert evidence that the witness may know more of the subject of inquiry, and may better comprehend and appreciate it than the jury. To warrant its introduc- .
tion, the subject of the inquiry must be one relating to some trade,
profession, science or art in which persons instructed therein by study
or experience may be supposed to have more skill and knowledge
than persons of average intelligence may be presumed generally to
have. The jurors may have Jess skilJ and experience than the witnesses an<l yet have enough to draw their own conclusions and do
justice between the parties.'' Ferguson v. Jiubbell, 97 N. Y. 507,
S. C. 49 Am. Rep. 544; Pulsifer v. Berry, 87 Maine, 405. But
if it be assumed in this case that a mechanical engineer skilled and
experienced in regard to the construction of all parts of the projecting stage, and the strength of both wood and wire under different
conditions, would be competent as a general expert to answer the
final question as to the suitability and sufficiency of the northern
guy, it is manifest that Charles 0. Grant was not such an expert,
and could not safely be permitted to decide as a witness one of the
principal questions which it was the province of the jury to determine.
The presiding judge did not feel authorized to recognize him as an
expert in regard to the strengtl1 of wire cables and accordiugly
declined to permit him to estimate "how many pounds a piece of
wire rigging three-quarters of an inch in diameter or an inch m
diameter, either old or new, could sustain."
It may be true, as suggested by counsel, that his expression of
opinion gave no additional weight to his testimony descriptive of the
size and condition of the cable, and that the jury would have reached
the same conclusions if the opinion had not been received as evidence ..
But as already stated, it related to one of the leading and vital questions in the case, and we do not feel warranted in assuming that the
opinion of the builder who erected the staging, although in accordance
with a plan furnished by the superintendent, expressed and more positively reiterated as was this opinion, would fail to make any impression upon the minds of the jury under the circumstances of this case.
It is therefore the opinion of the court that the entry must be,
Erccptions sustained,
YUL. XCVII
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JAMES H. BURGESS, Judge of Probate,

vs.

D. BENSON YOUNG, and others.
Penobscot.

Opinion April 4, 1903.

Probate. Executors and Admrs. Liabilities of Estate. Priorities and Payment.
Liabilities on Bonds. R. S., c. 66, ?.?. 1, 2; c. 87, ?. 3, c. 72, ?.?. 10, 13.
By R.R., ch. 66, ?. 2, when by proper proceedings in probate court, it is demo11strated that the estate is not sufficient to pay more than the expensei-; of the
funeral and administration, and the first four classes of debts named in section 1 of the same chapter, that fact, ,vhenever ascertained, may be pleaded
and shown in defense to a suit on the administrator's bond.
In a suit upon such bond, any defenses are open to the sureties which they
have a right to make, whatever the liability of the administrator alone may
be. And while a judgment against an administrator iR for the most purposes conclusive upon his sureties, if it be upon the merits, yet they are
not in all cases concluded.
When an estate is not sufficient to pay more than the funeral expenses and
expenses of administration and the first four classes of debts named in R
S., ch. 66, ?. 1, the administrator is exonerated from payment of any claim
of the fifth class, without representation of insolvency.
Held; that the non-liability of the 1-mreties was judicially ascertained when
the administrator's account vvas :-mbsequently settled, showing that the
estate was exhausted hy the expenses and the first four classes named in
R. S., c. 66, ?. 1.
An administrator was appointed who gave bond and filed an inventory.
After notice and demand, a creditor brought suit against the administrator
in which no pleadings having been filed, the plaintiff recovered judgment
against the defendant as administrator. Execution was issued upon the
judgment and placed in the hands of an officer, who made demand for payment on the administrator, or to show personal estate of the deceased
wherewith to satisfy the execution; but the administrator refused to do
either, and the execution was returned wholly unsatisfied; thereupon, the
plaintiff brought an action of debt on the administrator's bond in the name
of the judge of probate. In the meantime the administrator had done
nothing towards settling the estate but file the inventory.
To this action on the bond the administrator and his sureties filed the plea of
general issue and a brief statement that the estate upon settlement in probat{:} subsequently was not more than was sufficient to pay the expenses
;1nq claim~ of th~ first four classes mentioned in R. S., c. (>f>, § l; and that
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said administrator has not, and had not at the date of the purchase of the
plaintiff's writ, in his hands any estate whatsoever of the intestate over
and above the allowance to the said widow and the expenses of administration and of the last sickness of the intestate. The defendants offered
to prove the defense set up in the brief statement, but the plaintiff objected
to it as incompetent and furnishing no defense.
Held; that the evidence offered was admissible and will constitute a defense
to the plaintiff's action.

On report. Case to stand for trial upon the evidence offered by
defendants.
Debt on an administrator's bond in the name of the Judge of
Probate, under R. S., c. 72, §§ 10 and 13, to recover a judgment
obtained against his estate after letters of administration were issued.
Plea, general issue and brief statement that no estate remained in the
administrator's hand after having paid th.e expenses of the intestate's
last sickness, expense of administration, and allowance to the widow,
as appears by his account settled in the Probate Court since this
action was brought. The estate was not represented insolvent, and
the plaintiff contended that the administrator's liability was absolute.
The facts are full_y stated in the opinion.
D. D. Stewart, for plaintiff.
Not having alleged upon the docket in the original suit the insolvency of the estate, or alleged that the case fell within the provisions
of R. S., c. 66, § 1, upon which the offered evidence is based, defendants are estopped to set up the same facts in the present suit. They
are estopped to deny assets.
The creditor had obtained judgment against the administrator;
execution thereon had been returned wholly unsatisfied; and this
action had been pending on the bond more than a month, before any
proceedings were begun in the Probate Court to defeat it.
Thus the plaintiff had admittedly pursued all the steps required
by statute to perfect his right to recover. He had acquired that
right under the standing laws of the land, aud it had become fully
vested when this suit was commenced. Plaintiff's rights so acquired
and vested could not be taken away even by act of the legislature
subsequently passed, much less by the subsequent acts of the administrator.
F..T. Jlortin (tlld If. JII. Cook; L. (}, Stearn.~, for defendant:-;,
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SITTING: "TISWELL, C. J., WHITEHOUSE, STROUT, SAVAGJ<J,
POWERS, SPEAR, J J.
SPEAR, J. This case comes up on report upon the following
facts : D. Benson Young was appointed administrator on the estate
of his father, Charles L. Young, late of Newport, deceased, and gave
the bond in suit on the 23rd day of February, 1897, and filed an
inventory on the 31st day of May, 1898, which disclosed personal
estate to the value of two hundred and sixty dollars. After notice
and demand of payment, of which the defendant took no notice,
the creditor of said Charles L. Young, on the 11th day of February,
1899, brought suit against the administrator, D. Benson Young,
in Somerset County at the March term of court, 1899, to which the
defendant duly answered.
At the following September term of court, on the 18th day of
October, 1899, the plaintiff recovered judgment against the defendant, as administrator, and on said day court finally adjourned, no
representation of the insolvency of said estate or of the want of funds
or property, or suggestion that the estate fell within the provisions of
section one of chapter 66 of the Revised Statutes, having been made
by said administrator upon the docket of said court during the
pendency of said action.
Execution was issued and placed in the hands of a duly qualified
officer, who made demand of payri1ent on the administrator, or to
show personal estate of the deceased, wherewith to satisfy said execution, bnt the administrator refused to do either, and said execution
was returned wholly unsatisfied. Thereupon the plaintiff brought
an action of debt on the administrator's bond in the name of the
Judge of Probate for Penobscot County, returnable to the January
term, 1901, of the Supreme Judicial Court for Penobscot County.
In the meantime the administrator had done nothing toward settling
said estate but file the inventory.
To this action of the plaintiff on the bond, the defendants filed the
plea of general issue and a brief statement, upon which they rely for
defeuse, setting forth the following facts: That on the 30th day
of tTanuary, 1900, the administrator presented his account, whfoh was,
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on the 13th day of June following, allowed, and left a balance in
his hands of one hundred and forty-six dollars and seventy-five cents;
that on the 28th clay of February, 1900, the ,Judge of Probate, after
petition, due notice and hearing, made an allowance of said balance of
one hundred and forty-six dollars and seventy-five cents to Abba M.
Y onng, widow of said intestate, and that all of the estate of said
intestate was not more than was sufficient to pay expenses and claims
of the first four classes mentioned in section one of chapter 66 of the
Revised Statutes; and that said administrator has not, and had not
at the date of the purchase of the plaintiff's writ, in his hands, any
estate whatsoever of the intestate, over and above the allowance to
said widow and the payment of the expenses of administration and
of the last sickness of the intestate.
The report presents the exact question to be determined as follows:
Without a ruling of the court upon this motion, the defendants
offered to prove the proceedings set out in the brief statement by the
records of the Probate Court. The plaintiff objected in limine to
any and all such evidence as incompetent and furnishing no defense.
By consent of parties the case is reported to the law court. If~
against the objections of the plaintiff, the evidence offered by the
defendants is admissible and will constitute a defense in whole or in
part, the action is to stand for trial; otherwise judgment is to be
entered for the plaintiff.
We think the evidence offered by the defendants should be
admitted. The plaintiff's position is inequitable. If sustained it
will enable him to make the sureties, on the administrator's bond,
his debtors in the sum of over three hundred dollars, upon a claim
admitted to be of no value against the estate.
Section 1, chapter 66, of the Revised Statutes, provides that, "an
insolvent estate, after payment of expenses of the funeral, and of
administration, shall be appropriated:
·
1. To the allowance made to the widow or widower, and children.
2. To the expenses of the last sickness.
3. To debts entitled to a preference under the laws of the United
States.
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4. To public rates and taxes, and money due the State.
5. To all other debts.
A creditor of one class is not to be paid, until creditors of preceding classes, of which the administrator had notice, are fully paid."
Section 2 provides: "When an estate is not sufficient to pay more
than such expenses, and claims of the first four classes, the administrator is exonerated from payment of any claim of the fifth class,
without making a representation of insolvency."
The case at bar comes clearly within this section. The brief
statement, for the purposes of this case admitted to be true, shmvs
that the estate was not sufficient to pay more than the expenses of
funeral and administration, and the first four classes enumerated in
section 1 ; in fact, it was all consumed in the payment of the
expenses and the first class ; hence the administrator was exonerated
from payment of the plaintiff's claim, which came within the 5th
class, without representation of insolvency.
The statute is entirely silent as to the time when the administrator
shall ascertain the condition of the estate of his intestate, or when he
shall settle hiR final account, in order to exonerate himself from paying the debts of the 5th class. The language is " when an estate
is not sufficient etc." That is, at whatever time, in the settlement
of the estate, it is discovered that the estate "is not sufficient," then
the administrator is exonerated. In the absence of any statute to the
contrary, the discovery of the insufficiency of the estate would be
seasonable, if the settlement of the final account, showing the facts
necessary to exonerate, was entered upon the records of the Probate Court, in time to enable such recor<l8 to be pleaded in defense
to the action on the bond.
The sureties became liable for the faithful administration of all the
assets of the estate that might come into the administrator's hands.
They assumed liability for any negligence, on his part, in properly
protecting and distributing such estate. The report shows that the
administrator did distribute the whole estate according to the order
of court, and duly settled his final account, and that the assets of the
estate were all consumed in paying the expenses and the widow's
allowance, a claim of the first class. These facts clearly brought
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the procedure, m the settlement of the estate, und~r section 2 of
chapter 66. But section 2, under these circumstances, expressly
relieved the defendants from any liability for the payment of claims
of the 5th class without representation of insolvency.
But the plaintiff says that the administrator should have rendered
the estate insolvent, and having neglected to do so, and thereby prevent the issue of a judgment against him, he is not now permitted to
come into court and make the defense he could, even if his statement
is true, and should have made against the recovery of the plaintiff's
judgment; that by permitting the plaintiff to take judgment the
defendant admitted that he had funds of his intestate, in his hands,
sufficient to pay the plaintiff's judgment, and that, such funds being
admitted, upon the refusal of the administrator to pay the judgment
or point out personal property with which to do so, the sureties on the
administrator's bond were thus made liable. Our discussion of this
branch of the case will proceed upon the ground that the estate
should have been rendered insolvent, but, by the neglect of the
administrator, was not. The plaintiff's theory is that his judgment
against the administrator is conclusive upon both the principal and
sureties, and not open to the defense of nulla bona or plene administravit. But it is well established, both in this State and in Massa
chusetts, that a judgment against the goods and estate, in the hands
of an administrator, is not conclusive, as to all defenses, against the
sureties.
In Bourne v. Todd, 63 Maine, 434, a case like the one at bar, our
court held that the extinguishmei1t of the administratrix' authority,
at the time the suit was brought against her, was available as a defense
by the sureties to an action on her bond. The court, p. 434, say:
"For if to the plea of general performance, the plaintiff had replied,
substantially, the recovery of the judgment, demand, refusal and
return of nulla bona, and the defendants had rejoined an extinguishment of the administratrix' authority, we think the rejoinder would
constitute a good answer to the replication so far as the sureties are
concerned, and the evidence offered admissible and would sustain it."
In Massachusetts, before separation, it was held that the sureties
on an administrator's bond were entitled to plead the statute of limi-
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tations to an action against them on the bond. DaweR v. Shed, 15
Mass. p. 6. This decision has never been questioned by the court
who made it, but has been cited with special approbation in Heard
v. Lodge, 20 Pick. p. 53, 32 Am. Dec. 197, and in WdlR v. Child,
12 Allen, p. 336.
Dawes v. Shed, 15 Mass. 6, was exactly like the case at bar so far
as the plaintiff's claim was concerned. The court p. 9 say: "The
administrator, however, in the present case, suffered a judgment to go
against him, not having pleaded the statute; and in a suit to which
his sureties, or their representatives, were not partie( so that they had
no opportunity to defend themselves under the statute.
e are clearly
of opinion that, under these circumstances, the executors of the
surety have a right, in the present action, to plead the same matter in
their defense; not being barred by a judgment, suffered collusively or negligently by the administrator, from a protection which the law
intended for their benefit. If it were otherwise, they would be precluded, by a judgment passed inter alois, and which they had no
means of preventing, from asserting a privilege which was manifestly
intended to be secured to them by the statutes."
So in the case at bar, the sureties had no opportunity to defend
themselves against the claim of the plaintiff, which culminated in his
judgment against the goods and estate of the deceased in the hands
of the administrator. If they are now prevented from making the
defense set up in their brief statement, they will also be precluded
by a judgment passed inter alios and which they had no m~ans of
preventing. There seems to be no more reason for permitting the
right of the sureties to plead extinguishment of authority, or statute
of limitations, than for asserting their right to plead any other
defense. It is the neglect on the part of the administrator to make
the defense, that is injurious. And neglect to make the defense
of nulla bona is just as injurious as neglect to make the defense
of the statute of limitations or extinguishment of authority. The
one defense leaves both parties in just the same situation as the other.
The plaintiff is no worse off with the defense of nulla bona than with
that of the statute of limitations, and the <lefendant no better off.
The kind of defense is immaterial. It is the opportunity to make it
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which is important, and there seems to be no good reason why the
opportunity should not extend to the neglect of the administrator to
make any kind of defense which could legally haye been made.
e
think that the principle underlying the decision of the last two cases
would admit the defendant's evidence.
There is another line of cases, which, by analogy, are directly in
point. Chapter 87, R S., § 3, provides that when an Qflicer n~akeR a
return of nulla bona on an execution against an estate, a writ of scire
focins suggesting waste, may be issued against the executor or administrator. There is no good reason why scire facias on a judgment
does not rest upon the same ground as an action upon a bond, on
the same judgment. The Massachusetts statute, relating to scire
facias, is similar to ours, hence the Massachusetts decisions relating
to this subject are in point. But it has been held by a long and well
considered line of decisions that the defense of nnlla bona or plene
administravit may be interposed to an action of scire facias.
In Fnlle1· v. Connelly, 142 Mass. p. 230, after citing the provision
of the statute relating to scire facias, the court say:
"This provision, in substance, has been in force since the statute
of 1783, c. 32, was enacted. The policy has always been to
make an executor or administrator liable de bonis propriis to a jmlgment creditor only on the ground of waste. It may be that the
burden is put upon the executor of proving that there has been no
waste; but, if he can show this, it is the clear implication of the
statute. that he shall not be liable on scire facias. If~ then, he can
show that, since the judgment was rendered, there had been an ac\judication of insolvency, or the twttlernent of the account showing that
all the assets have been exhausted in paying p1·ef<~rrcd charge8 a11<l
clairn.-;, he shows that there has been no waste, and therefore that he is
not liable for the judgment. It was held in the early and well considered case of Colernan v. IIall, 12 Mass. 570, that, in scire facias
on a judgment recovered against an administrator, it was a defense to
show that after the judgment, a representation and adjudication of
the insolvency of the estate was made.
"This was approved in Shillaber v. Wyman, 15 Mass. 322, and
extended to a case where the estate was represented insolvent after
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the scire facias was brought. It was also approved in Wall'.e1· v.
Hill, 17 Mass. 380.
"The other remedy of a judgment creditor is by a suit upon the
bond under the Pub. Sts. c. 143. This statute merely gives the
judgment creditor the right to put the bond in suit for his own
benefit, but does not define his rights, or the liability of the executors
or his ;ureties. It cannot reasonably be contended that the liability
of the executor or his sureties is greater in a suit upon the bond than
it is in scire facias upon the judgment, and therefore the cases we have
referred to are applicable to the case at bar, and show that the defense
is maintained."
In Hayes v.' Seave1·, 7 Maine, p. 23~, the court says:
"As a general proposition, perhaps it may he admitted that if the
executor neglected to plead nulla bona, or plene administravit, but
suffer judgment to be rendered against him, he shall be bound by
the judgment, and shall not afterward be permitted, in avoidance of
such judgment, to deny assets, although he might have done it under
the proper plea. But to this general proposition there are exceptions.
As in the case of insolvent estates, where the insolvency is established
subsequent to the rendition of the judgment against the goods and
estate of the deceased in the hands of the administrator; on scire facias
suggesting waste, and pray for execution against the administrator
de bonis propriis, the insolvency may be shown in bar to the execution, notwithstanding judgment. Colernan v. Hall, 12 Mass. 570.
"In this case, it may be true, as contended, that the executors
themselves, having been defaulted in the original suit, would not now
be permitted to deny assets. But we do not admit that a judgment
thus rendered against the principal is equally binding upon the surety,
even if it had been rendered, either originally or on scire facias de
bonis propriis."
With reference to the liability of the surety the court further
says: "He was not a party to any of the previous proceedings, and
consequently had no opportunity to show it ( his defense). He is
now, for the first time, a party in court; and claiming the right to
prove that the plaintiff in interest has suffered nothing by any neglect
of the executors; that she has received from the estate even more than
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she was by law entitled to; it must be a severe principle that would
preclude him from the opportunity of doing so. It is clear that the
executors suffered a judgment to be rendered against them, which
they might have successfully resisted; and inasmuch as the defendaut, their surety, was not a party, he ought not to be barred by that
judgment thus negligently or collusively suffered by his principals,
even were it de bonis propriis, but may now be permitted to avail
himself of the same matter in his defense which they might have
urged against the original suit or the scire facias. B'oxcrop v. Nei-en,-.;,
4 Greenl. 72; Dawes v. Shed, 15 Mass. 6; Gookin v. 8anbo1·n, 3
N. H. 491; Tarbell v. Wkitfog, 5 N. H. 63."
It is worthy of notice in this connection that Dawes v. Shed, supra,
an action upon a bond, is favorably cited by our own court in Haye.<;
v. Seavm·, supra, an action of scire facias, in support of the same
defense as was sustained in the action on the bond, thereby admitting
that the same defense may be pleaded to either form of action.
\Ve think that the principle is well established that the sureties
upon an administrator's bond can, in an action like the one at bar,
plead nulla bona or plene administravit. This principle is derived
not only from analogous cases but by at least one case directly in
point sustaining the defendant's contention, not only as to the liability of the sureties, but the principal as well. Fidler v. Connelly, 142
Mass. 227.
On the other hand, we have not been able to find a case in our
State that sustains the contention of the plaintiff. Sturgis v. Reed,
2 Greenl. p. 109, relied on by the plaintiff, as on all fours with the
case at bar, was a writ of scire fac_ias upon a judgment against the
estate of the intestate in the hands of the administrator. The
question involved in the case was one of pleading and was whether
an execution, having been set aside by order of the court, was
regularly issued. To the writ of scire facias the defendant pleaded in bar the order of court setting aside the execution, and the
court says p. 112, "the order of court is the only material fact stated
in the plea." Also, "the record discloses nothing which shows that
the execution, on which the return was made, had issued irregularly
or improperly. It is true it appears that the estate of the intestate
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was represented insolvent before the defendant assumed the defense,
and that it actually is insolvent; still as there was no averment
in the defendant's plea in the former actions, that the estate was
under a representation of insolvency nor any motion made and
entered on the docket after judgment was rendered, for a stay of
execution on account of such insolvency, the clerk was authorized
and it was his duty to issue execution in the manner before stated."
Therefore the point decided in this case was that the order of court,
revoking the execution which had been regularly issued, could not be
pleaded in bar to a writ of scire facias on the judgment. What other
plea or brief statement the court would have admitted, in defense in
this case, had it been offered, does not appear; hence the above case
should be regarded as a precedent only upon the point decided. But
it is thoroughly established by the cases already cited, that in scire
facias "it was a defense to show that, after judgment a representation
and adjudication of the insolvency of the estate was made." Fullei·
v. Connelly, 142 Mass. p. 230; Coleman v. Hall, 12 Mass. 570;
8hillaber v. ·wyman, 15 Mass. 322; Walker v. Hill, 17 Mass. 380.
Thurlough v. Kendall, 62 Maine, 166, is also cited as in direct support of the plaintiff's contention, but Chief Justice PETERS expressly
says: "But we are not required to decide whether the judgment
exhibited here would operate as an estoppel or not."
Chief Justice Morton, in Fullei· v. Connelly, 142 Mass. 227, in a
well considered opinion sustaining the contention of the defendant in
the case at bar says: "The case of Newcomb v. Goss, I Met. p. 333,
is opposed to this view. It was there held, that representation of
insolvency, made after the suit upon the bond was commenced, was
not a defense ; and that the administrator and his sur~ties were personally liable for the full amount of the judgment, without regard
to the question whether there was in fact any waste. It is noticeable
that the cases which we have cited were not referred to by the court
or the counsel in the case of Newc01nb v. Goss, but it is irreconcilable
with those earlier decisions, which seem to us to be founded upon
better reasons." This case, overruling Newcomb v. Goss, fully sustains the contention of the defendants.
While we think the case at bar comes within section 2, ch. 66,
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Revised Statutes, and that the administrator was not required to
render the estate insolvent at any stage of the proceedings and that,
without doing so, he is entitled to offer evidence under his brief statement, yet, as the greater includes the less, it became necessary, in
order to apply legal principles to the case, to proceed farther and
discuss the legal propositions that would apply, had it been the
administrator's duty to represent the estate insolvent, wit_h which
duty he had failed to comply. And the doctrine seems well established that, in the latter case, the sureties would be entitled to make
the defense of nulla bona or plene administravit.
In Siglar und All, Adrninistmto1·s, Pfctin,t[ff's ·in e1'J'or v. John Huyword, Defendant in error, 8 vVheaton, p. 67 5, the administrators
were permitted to make a defense to an action of debt on a judgment
under the plea of nil debet and plene administravit.
This case was decided in 1823 and Chief Justice Marshall deli\·ere<l
the opinion of the court in which he said, "It is now well sett]e-1,
and the case cited from Cranch, in the argument, is founded on the
principle that if an administrator fails to sustain his plea of folly
administered, he is not on that account liable to a judgment beyond
the assets to be administered. The plea is not necessarily false within his own knowledge. He may have failed to adduce proof of payments actually made. It is not required that the plea should state
with precision the assets remaining unadrninistered; and an executor or
administrator would always incur great hazard, if he were required
to state and prove the precise sum remaining in his hands, under the
penalty of being disposed to a judgment for the whole amount
claimed, whatever it might be. To state a full administration without proving it would be useless. The rule and usage, therefore, is
that if the plea of fully administered be found against the defendant,
the verdict ought to find the amount of assets unadministered and
the defendant is liable for that sum only. The instruction of the
court on this point is erroneous, and consequently the verdict and
judgment founded on it must be set aside and reversed."
We think this view of the law is the just one. If the brief statement in the case is true, the plaintiff could not have collected any
part of his claim from the estate. And, inasmuch as he can take
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out execution against the administrator personalJy for his costs, he
would lose nothing. As stipulated in the report,
CaBe to .'-ltand for trial.

LEVI

H.

MAY

vs.

ROBERT BoYD,

Aroostook.
Equity.

Ex'or., and others.

Opinion April 4, 1903.

Specific Performance. Probate Court. Jurisdiction.
R. S., c. 71, ~ 17; c. 77, ~ 6, par. 3; c. 111, § 8.

Decree.

Decrees of a probate court touching matters within its jurisdiction when not
appealed from are conclusive upon all persons.
It is provided by R. S., c. 71, ~ J 7, that: "When it appears to the judge of
probate having jurisdiction, that any deceased person had made a legal
contract to convey real estate and was prevented by death from so doing,
and that the person contracted with had performed or is ready to perform
the conditions required of him by the terms thereof, he may authorize the
executor or administrator to execute deeds to carry :-;aid contract into
effect.''
Upon a bill in equity in this court praying for the specific performance of a
contract, the same being a bond for a deed, for the conveyance of real
estate, it appeared that the owner of the bond, who was the assignee of the
original holder, filed a petition in the probate court having jurisdiction of
the matter praying that the defendant executor might be ordered to make
a conveyance; that after due notice and hearing the petition was denied
and no appeal was taken from the decree, which still remains in full force.
Held,· that the bond was a legal contract in force at the death of the obligor;
that no reason is suggested and none is apparent why the probate court did
not have jurisdiction of the case under the above statute.
Also; that the facts as then presented by the same parties involved no special equitable feature which would itself constitute a sufficient ground for
equitable jurisdiction; and that the bill should be dismisse.d.

On report. Bill for specific performance. Dismissed.
Bill in equity praying for a conveyance of certain real estate,
under a bond for a deed given by Charles H. Randall, deceased, to
Hugh McMann. The bond had been assigned by said McMann to
the plaintiff, Levi H. May, and the defendants are the legal represen-
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tatives of said Randal.I. The case was reported for the determination
of this court upon bill, demurrer, answer, replication and proofs.
The facts are stated in the opinion.

P. H. Gillin and Ira G. He1·sey, for plaintiff.
This court is not ousted of its jurisdiction in this case by R. S., c.
71, § 17. Bates v. Sm·9ent, 51 Maine, p. 425.
Don A. H. Powers and Jas. Archibald; Geo. H. Smith, for defendants.
SITTING:

\VISWELL, (_1_

SAVAGE, SPEAR,

,v HI'I'EHOUSE,

.T.,

E~f.ERY, ,vHrTEHOl:SE, STROCT,

,T,J.

,J. This is a bill in equity praying for the speeifie
performance of a contract for the conveyance of real estate. The
case is n?ported for the determination of this court npon bill, demurrer,
answer., replication and proofs.
On the ninth day of January, 1895, Charles H. Randall was the
owner of a tract of land in Hersey in the County of Aroostook, comprising 110 acres, suqject to a mortgage given by George R. Nickerson, a former owner, to Levi M. Carver, upon which was then due
the sum of $400.00, and on that day gave to Hugh McMann a bond
for a deed of the same whereby he agreed to execute and deliver "a
good and sufficient deed" in consideration of the payment to him by
McMann of the sum of $170.00 according to the tenor of three promissory notes of that date, one for $70.00 payable in one year, and two
for $50.00, each payable in two and three years from date respectively.
On the 17th day of July, 1897, Charles H. Randall died testate.
At that time the entire sum of $170.00 called for by the terms of the
bond had not actually been paid by McMann, and hence no conveyance of the land or of Randall's equity of redemption in the premises
had been made to McMann during Randall's life time. The defendant Boyd is the executor of Randall's will and the other defendants
are his heirs and devisees. The plaintiff claims from the defendants
a conveyance, not simply of Randall's equity of redemption, but of an
absolute title to the land, free of the incumbrance, by virtue of an
assignment of the bond from Hugh McMann, dated April 5, 1898.
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The defendants first interpose an objection t~1at the bill could not,
in any event, be sustained by virtue of section 8 of chapter 111 of
the Revised Statutes, for the reason that it is neither alleged in the
bi11 nor shown in evidence that any written notice of the existence of
the contract relied upon was given to the executor within one year
after the "grant of administration," or was ever given to the executor
in this case, as required by that section. Secondly, the defendants
suggest that it could never have been in the contemplation of the
Legislature that such a cause would he maintainable without previous
notice under part 3 of section 6, chapter 77, R. S., conferring upon
the court a general power to compel the specific performance of
written contracts; otherwise the separate provision of section 8, chapter 111, R. S., requiring the written notice above mentioned, would
have no distinct field of operation and be entirely superfluous. They
further insist that if in any case such a bill could be maintained
under the general equity power of the court, a specific performance
of the contract set up by the plaintiff in this case, would be manifestly unjust, inequitab]e and contrary to good conscience, for the
reason that it is shown by the evidence to be wholly improbable that
according to the mutual understanding of the parties, at the time the
bond was given, Randall, in consideration of $170.00, was to convey
to McMann any thing more than his equity of redemption in the
premises.
But, finally, the defendants say that the plaintiff had an adequate
remedy afforded by the provisions of section 17 of chapter 71 of the
Revised Statutes; that at the November term, 1898, the plaintiff filed
a petition in the Probate Court, having jurisdiction of the matter,
representing that Charles H. Randall made a legal contract with
Hugh McMann to convey to him the real estate in question upon the
terms and conditions therein set forth; that all the conditions of the
contract had been performed, and that Randall was prevented by
death from making the conveyance called for by the contract, and
praying that the defendant executor might be ordered to execute the
necessary deeds to carry the contract into effect; that after due
notice and hearing upon this petition, the Court of Probate decreed
that the prayer of the petitioner be denied and ordered the defendant
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Boyd as executor not to carry into effect the prov1s10ns of the contract set forth in the petition. The defendants accordingly contend
that inasmuch as no appeal was taken from this decree and the
j ndgment of the Probate Court still remains in full force, neither
reversed nor annulled, and the parties and the issue in these proceedings before the Probate Court were the same as in this bill in
equity, the question must be deemed res judicata.
Section 17 of chapter 71 provides that "When it appears to the
judge of probate having jurisdiction, that any deceased person, had
made a legal contract to convey real estate and was prevented by
death from so doing, or that such deceased person, had made such a
contract to convey an estate upon a condition, which in its nature
could not be fully performed before his decease, and that in either
case the person contracted with, or petitioner, has performed or is
ready to perform the conditions required of him by the terms thereof,
he may, on petition of such person, his heirs, assigus or legal representatives, authorize the executor or administrator, or special administrator of the deceased, or when there is no executor or administrator, the guardian of the heirs of the deceased, to execute deeds to
carry said contract into effect."
In Bates v. Sai·genf, 51 Maine, 423, the construction of this
Htatutc was brought directly in question, aud it was there said that
it relates only to "legal contracts in force at the death of the obligor,
the performance of which was by his death prevented," and that "it
was not intended to oust this court of its equitable jurisdiction or to
limit or restrict its exercise." In that case it appeared from the
statement of facts that the bond had become forfeited for non-payment of the notes when due, and it was held that the rights of the
parties arising from the fact of a payment indorsed on a note after
such forfeiture could only be determined by proceedings in equity.
But in the case at bar the bond was a legal contract in force at the
death of the obligor. It is true, as already noted, that the full sum
of $170.00 called for by the bond had not actually been paid in the
life time of the obligor, for the last note for $50.00 did not become
due until January, 9, 1898, nearly six months after his death; but
it appears from the uncontroverted evideuce of McMann 1 and is conVOL. XCVII
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ceded by both sides, that on the sixteenth day of April, 1897,
Charles H. Randall accepted from McMann, in settlement of the three
notes, a mare and colt and a new note for $100.00 payable in four
months from that date at the "First National Bank." This note, it
will be perceived, did not mature until after the death of Randall,
but the bond was recognized by the representative of the estate as a
subsisting legal contract and the full amount due thereon was paid
by the plaintiff and accepted by the executor, before the filing of the
petition above described in the Probate Court. Here were no facts or
conditions calling for the exercise of the equity power of the court to
grant relief from forfeiture. Any forfeiture arising from McMann's
failure to pay the first and second notes at maturity was waived by
the obligor, and the bond continued in force by the mutual agreement of the parties made in Randall's life time and evidenced by the
new note for $100.00.
No reason has been suggested, and none is apparent, why the Probate Court did not have jurisdiction of the case under these circumstances by virtue of the statute above quoted. As the facts then presented themselves, the case involved no special equitable feature
which would in_ itself constitute a i-mflicient ground for equitable
jurisdiction. The plaintiff elected his tribunal and invoked the jurisdiction of the Probate Court. The question 110w presented was fully
heard and determined after due notice to all parties interested, and a
decree entered adverse to the petitioner. No appeal was taken from
that decision; and the authorities are substantially uniform in support of the familiar proposition that the "decrees of a Probate Court
touching matter~ within its jurisdiction when not appealed from are
conclusive upon all persons." Jl;IcLean v. Weeks, 65 Maine, 421;
Potter v. Webb, 2 Maine, 257; 1.lier1·iam v. 8ewall, 8 Gray, 316.
It is therefore the opinion of the court that the entry in this case
must be,
Bill dis1nissed, with one bill of costs for defendants,

Me.]

403

POND V. !<'RENCH.

NANCY

F.

POND,

Penobscot.
Limitation.~.

Exrx., vs.

ELLEN

W.

}l""'RENCH.

Opinion April 4, 1903.

Partial Payment. New Promise.
R. 8., C. 81, §§ 87, 97, 100.

Removal of Bar.

A partial payment made on account of an existing indebtedness, accompanied by an oral promise to pay the balance of it, takes the debt out of
the statute of limitation:-; up to that time.
The identity of the debts sued upon ,vith that with which the payment is
made must be established; but if it is shown that the payment was made
to apply upon an indebtedness consisting of many items, all •Of them will
thereby be saved from the effect of the statute.
Such payment is an acknowledgment of the existence of the indebtedness,
and raises an implied promise at that time to pay the balance.
Perry v. Chesley, 77 l\Iaine, 303, distinguished.

Exceptions by defendant. Exceptions certified from the Bangor
1\Iunicipal Court to this court. Exceptions overruled.
From the bill of exceptions it appears that this was an action of
assumpsit on an account annexed, the account having been contracted
hy the defendant with Hartford Pond. Plea, the general issue, with
a brief statement setting up the statute of limitations. The debit
items run from April 1, 1889, to August 3, 1889. The only credit
item was a payment of five dollars on account, made by the defendant
to the plaintiff on August 31, 1897. At the time of said payment
defendant orally promised the plaintiff to pay said account. Hartford
Pond died in March, 1892. T'he plaintiff was appointed executrix
of his estate January 31, 1894.
Upon the aboye agreed statement of facts the court below ruled
that the payment on August 31, 1897, revived the cause of action,
and rendered judgment for the plaintiff, to which ruling the defendant
excepted. And it was agreed that if said action is not barred by the
statute of limitations,jndgment shall be rendered for the plaintiff. If
said action is so barred, judgment shall be rendered for the defendant.
R. B. Cookson and A, L. Blanchard, for plaintiff,
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J. F. Robinson; F. J. .Mart-in ancl H. JI[. Cool.:, for defendant.

Our court has never held that a partial payment upon an account
consisting of numerous items, said payment being made after the
whole account has become barred by the statute, will renew said
account. On the contrary, our pourt has decided in the case of
Perry v. Chesley, 77 Maine, page 393, that a payment of five dollars
on an account cannot save from the operation of the statute of limitations any item of said account, if none of said items are within six
years of the date of said payment; which is holding that after a debit
item in an account becomes six years old it will not be renewed or in
any way affected by a payment of said account.
Perry v. Chesley, seems to have been entirely overlooked by both
counsel and the court in the consideration of Sinnett v. 8innett, in the
82 Maine, 278, as the case is nowhere referred to, either in briefs of
counsel or in the opinion of the court. It seems to us that to allow
stale accounts of, it may be, thousands of items each representing separate causes of action, to be revived by the payment of a trifling sum,
would open a wide door to fraud and be conducive to the pernicious
practices which the statute was designed to prevent.
SrrTING:

C . •r.,
JJ.

,v1swELL,

SAVAGE, SPEAR,

EMERY,

\V lll'l'EHOUSE,

8TROI.:T,

\V III'l'EHOUSE, ,J. This is an action on a grocer's account comprising numerous small items delivered between April 1, and August
3, 1889, amounting in the aggregate to $56.29. During this period,
no items of credit or part payment appear upon the account. But
on the thirty-first day of August, 1897, after the debt had become
barred by the statute of limitations, the defendant made a payment
of five dollars on account of the indebtedness, and orally promised
the plaintiff to pay the balance of it.
The case was heard in the Bangor Municipal Court. - The defendant pleaded the general_ issue with a brief statement setting up the
statute of limitations as a bar to the action. The judge of that court
ruled that the part payment of August 31, 1897, revived the cause
of action and rendered judgment for the plaintiff. The case comes
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to this court on exceptions to this ruling, accompanied by a stipulation that if the action is not barred by the statute, judgment should
be rendered for the plaintiff; otherwise judgment, should be rendered
for the defendant.
In Sinnett v. Sinnett, 82 Maine, 278, it was held by this court that
a partial payment upon a promissory note, after it had become barred
by the statute of limitations, operated as a renewal of the note and
removed the bar of the statute. "It is common learning," say the
court, "that an intentional part payment of a debt is an acknowledgment of its existence and a renewal of its obligation. It cannot
matter how old the debt is. The recognition, the acknowledgment,
will restore the legal obligation, however late they are made. We
find nothing in the statute, in the books or in reason, which requires
the recognition, the reinstatement to be made within six years and
not after. The creditor must bring suit within the six years, but the
debtor can pay or renew his obligation at any time."
Section 97 of chapter 81, Revised Statutes, provides, it is true,
that" no acknowledgment or promise takes the case out of the operation hereof, unless the acknow ledgrnent or promise is express, in
writing, and signed by the party chargeable thereby." But section
100 of the same chapter declares that "nothing herein contained
alters, takes away, or lessens the effect of payment of any principal
or interest made by any person." Thus while a mere acknowledgment of the existence of the debt, or a mere promise to pay it, must
be express and in writing to render it effectual against the statute
of limitations, the act of making a partial payment upon' a debt
operates as a renewal of the obligation to pay the balance of it preeisely the same as before thl passage of the statute.
But "the language accompanying the act of payment is admissible
to show the intent with which the payment is made, just as it was
admissible before, and, that is so, whether or not it contains a promise
to pay upon which the creditor could have maintained an action prior
to the requirement that it should be in writing." Gillingham v.
Brown, 178 Mass. 417. In Benjamvin v. Web8ter, 65 Maine, 170,
the facts were similar to those in the case at bar, except that the partial payment in that case was made before the debt was barred by

406

POND V, FRENCH.

[97

the statute. After discussing the question of "mutual dealings"
referred to in Revised Statutes, chapter 81, section 87, the court proceed to show that the bar of the statute was also removed by foree
of the payment according to the provisions of section 100. "But
the contract," say the court, "npon which the partial payment is
made need not necessarily be a written one, hut may be an oral contract as well. Such payment is prirna facie evidence of a promise by
the debtor to pay the balance of the debt, and conclusive evidence of
the same, unless the circumstances under which the payment is made,
or some proofs in the case, show to the contrary."
In the case at bar it has been seen that the partial payment of
August, 1897, was unquestionably made only as a part of the larger
<lebt of $56.29, accompanied as it was by an oral promise to pay the
balance of it. ",vhere a partial payment is made on account of an
existing indebtedness, the whole debt upon which such payment is
made is thereby taken out of the statute of limitations up to that
time. The identity of the debt sued 011 with that upon ,vhich the
payment was made must, of course, be established. But if it is shown
that the payment was made to apply upon an indebtedness consisting
of many items, all of them will thereby be saved from the effect of
the statute. The payment is an acknowledgment of the existence of
the indebtedness, and raises an implied promise. at that time to pay
the balance." Day v. Mayo, 154 Mass. 474.
If a promissory note had been given August 2, 1889, for the
amount of the debt then subsisting, viz, $56.29, no question could
have been raised that the intentional part payment of August, 1897,
would have renewed the obligation and removed the bar of the
statute, upon the authority of Sinnett ¥· Sinnett, supra. But the
substance of the debt is the same, whether in the form of an account
or promissory note. The fact that the obligation to pay is express in
case of the latter and only implied in case of the former is immaterial.
The effect of a partial payment on account of a specific sum due is
the same in the one case as in the other.
But the defendant insists that the action must be deemed barred on
the authority of Perry v. Chesley, 77 Maine, 393, and suggests that
this case is in conflict with Sinnett v. Sinnett, supra, and must have

Me.]

POND V. ERENCH.

407

been overlooked by the court in the decision of the latter case. Upon
a careful analysis of the two cases, however, it is manifest that there
is no conflict between them. The decision in Per1·y v. Chesley rests
exclusively upon the doctrine peculiar to "mutual accounts" or
"m ntual dealings" between the parties, under the provision of section
87, chapter 81. The effect of a partial payment on account of a
larger debt, under section 100 of chapter 81, was not considered by
the court in that case, and does not appear from the statement of facts
to have been necessarily involved in the decision of the cause. The
two cases are in this respect clearly distinguishable.
It is the opinion of the court that the part payment of August 31,
1897, operated as a renewal of the obligation to pay the debt and
removed the bar of the statute of limitations.
According to the stipulation of the parties the entry must therefore be,
Excepl'ions overruled. Judgment for the plaintiff
for $51.129 wWi interest from the date of the w1·it.
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Fm~nERTCK

VY. SrrocK, and otherA,

,JosIAH C. Towr.,E, and another.

Androscoggin.
Sales.

Opinion April 4, 1003.

Modification of Offer.

Delivery.

Transit Car.

The phrase transit car in a contract for the sale and (lelivery of merchandise
by railroad has a well defined and uniform meaning. In this case it mea1rn
a car already loaded with flour and on its way from the mill to the vendee.
The introduction of additional terms in an answer to an offer of sale is a
material modification of the terms of offer and operates as·a rejection and
constitutes a new proposal which must be assented to before a contract
is completed.
When the plaintiffs were informed during the preliminary negotiations for
the purchase of flour that the defendants wanted it for immediate use, and
must have understood that the term "transit ear" was inserted in the
order, by the defendants, for the purpose of insuring the delivery of the
flour at the earliest practicable hour, held; that the stipulation for a transit
car is a substantial and important element in the proposal. Time is of the
essence of the contract and a cornlition precedent to the plaintiffs' right
and the defendants' obligation.
A tender of a carload of flour not in transit at the date of the contract, but
shipped three days Inter, is not a sufficient compliance with the condition
of sale by transit car, and the defendants' refmml to accept the flour, when
tendered, under those conditions, is not a brnwh of their contract.

On report.

Judgment for defendants.

Action to recover forty dollars, claimed to be due the p1aintifl~, for
loss of twenty cents per barrel on two hundred barre]s of flour,
alleged to have been sold to the defendants and the acceptance of
which was refused by them. Plea, general issue.
The facts appear in the opinion.

Geo. C. Wing, for plaintiffs.
w: H. Newell and w: B. Skelton, for defendants.
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SITTING: -WISWELL, C. J., EMERY, WHITEHOUSE, STROUT,
SAVAGE, SPEAR, JJ.

,v HITEHOUSE, J. This is an action to recover damages sustained
by the plaintiffs by reason of the refusal of the defendants to accept
a car load of flour, alleged to have been bargained and sold to them
by the plaintiffs. The plaintiffs were proprietors of flouring mills at
Hillsboro, Michigan, with a branch office for the wholesale of flour
at Lewiston, Maine, and the defendants were wholesale dealers in
flour and grain at Bangor, Maine. The case comes to this court on
report.
At the time of the alleged contract, the price of old wheat flour
was well advanced, but new wheat flour was coming into the market
and the price was likely to fall. The defendants informed the plaintiffs by telephone that they desired to purchase a car load of old
wheat flour for immediate use, but the conversation by telephone
failed to result in the mutual assent of the parties to the same proposition. In the afternoon of the same day, however, the plaintiffs,
from their office in Lewiston, sent the following telegram to the
defendants at Bangor:
",July 29, 1902.
Dated, Lewiston, J\;Ie.
To .J. C. Towle & Co.,
Bangor, Me.
Advise quick book one car four ten delivered.
},". w. STOCK, .JR. 4-25"
This telegram ,vas received by the defendants the same day and at
six minutes past five o'clock, the same afternoon, the defendants
telegraphed to the plaintiffs the following answer:
"July, 29, 1902.
Bangor, Me.
To F. W. Stock & Sons.
Accept car Stocks best patent at offer transit car.
J. C. TowLE & Co. 5-6 P. M."
The introduction of the term "transit car" in this answer being a
material modification of the terms of the offer, operated in law as a
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r~jection of it and constituted a new proposal, which, however, was
equally ineffectual to complete the contract until it was assented to
by the plaintiffs. But the next day, J nly 3-0th, the plaintiffs sent
the following letter to the defendants:
"Lewiston, Me., July 30, 1902.

,T. C. Towle & Co.,
Bangor, Me.
Gentlemen:
Received your wire last night and have booked you one car flour
$4.10 delivered Bangor. Will give yon the first car to arrive.
Thanking you for your favor, I remain,
Yours truly,

:F.

vV.

STOCK

&

SoNR,

Per F. W. S. Jr."
This constituted an acceptance of the defendants' proposal. It
warranted the conclusion that the plaintiffs had "booked" the defendants a "transit car" as specified in the proposal. It is in evidence
and not in controversy that the phrase "transit car" had a well
defined and uniform meaning in the trade, well understood by both
parties. In this instance, it meant a car already loaded, and on its
way from Hillsboro to Maine.
No further communication took place between the parties until
August 11th when the following letter was sent from the defendants
to the plaintiffs, namely:
"Bangor, Me., August 11, 1902.

F. vV. Stock &, Sons,
Dear Sirs:J nly 30th we bought of you one car of your best patent with the
understanding that the car was in transit and that we were to have the
first car that arrived, as you have not seen fit to give us tl1e first
arrival, please cancel the order.
Yours truly,
J. C. TowLE & Co."
To this the plaintiffs made the following reply:
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"Lewiston, :Me., August 11, H)02.
,f. C. Towle & Co., Bangor, Me.
(;entlernen : Replying to your favor will say that I have plenty of cars 011 the
way but not one arrival that has not been sold. The very first car
arri\'i11g fr>r my a('('Ount I expect to forwal'(l to you.
Yours truly,
F. ,v. STOCK & So~H,
Per Ji'.
8. Jr."

,v.

To this letter the defendants replied as follows:
"Bangor, Me., August 13, 1902.
Stock & Sons,
Dear Sirs:Yonrs of the 11th received. Please cmicel the order as we shall
not take the car flour. Your letter of July 30th says that you will
give us the first car that arrives and as you have not <lone so, we
shall consequently refuse the car.
Yours truly,
J. C. TowLE & Co."

J'.

vV.

It appears from the evidence that on J nly 29th and 30th the
plaintiff.'3 did not have a car load of best patent flonr iu transit from
their milJs at Hillsboro to Portland and that a car load of this
quality of flour did not leave the plaintiffs' mills at Hillsboro,
l\iicl1igan, until August 2nd, and did not arrive in Portland until
after August, 12th. It is in evidence that eight or ten days arc
re<p1ired for a car to come from Hillsboro to Portland. It is not in
controversy that this car load was duly tendered to the defendants
and that an acceptance of it was refose<l Ly them.
The plaintiff.-; acconlingly conternl that they performed their part
of the contract ancl are now entitled to damages for a breach of it 011
the part of the defendants. On the other hand, the defendants insist
that the plaintiffs failed to perform the contract according to its
terms, for the reason that their tender of the flour was more than
three days later than it would have been if the car had been in transit July 30th, according to the understanding of the defendants and
the requirement of the contract.
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It is the opinion of the court that the contention of the defendants
must be sustained. The plaintiffs were informed during the preliminary negotiations for the flonr that the defendants wanted it for
immediate use, and must have understood that the term "transit car"
was inserted in the order, by the defendants, for the purpose of insuring the delivery of the flour at Bangor at the earliest practicable hour.
The stipulation for a "transit car" was therefore a substantial and
important element in the proposal. 1'ime was of the essence of the
contract and a condition precedent to the plaintiffs' right and the
defendants' obligation.
But it is contended that the defendants' letters of August 11th,
and August 13, show that they refused to accept the flour because
the plaintiffs did not see fit to give them the first car that arrived from
the west, and that they must be deemed from the language of their
letters to have waived their right to insist on a "transit car" as a condition precedent in the contract. In the letter of August 11, they
say: "we bought with the understanding that the car was in transit
and that we were to have the first car that arrived, as you have not
seen fit to give us the first arrival, please cancel the order." In the
letter of August 13th, they say: "Your letter of July 30, says that
you will give us the first car that arrives and as you have not done so,
we shall consequently refuse the car."
These letters should obviously be read and considered in connection with all the other correspondence and interpreted in the light of
the facts known to the defendants, at that time, and of all the attending circumstances. They ordered and expected a transit car loaded
with flour, knowing that in the ordinary course of transportation a
maximum limit of ten days only would be required to bring it to
Maine. They had the plaintiffs' assurance that the first car load to
arrive would be delivered to them. They knew that thirteen days
had elapsed, and their reasonable conclusion was that if a transit car
had arrived, the flour had been delivered to some other customer.
Construed in the light of these facts and circumstances, the two
letters read together may fairly be understood to signify that the
defendants cancelled the order because they believed that the plaintiffs had not given them the first transit car that arrived. The letters
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do not support the plaintiffs' contention in regard to a waiver.
To entitle the plaintiffs to recover, it was incumbent upon them to
show a full performance on their part of all the terms of the contract. A tender of a car load of flour not in transit at the ·date of
the contract, but shipped three days later, was not a sufficient compliance with the condition of the sale, and the defendants' refusal to
accept the flour when tendered, under those conditions, was not a
breach of their contract.
Judgment for- the defendants.

AsA

F. Yom~ vs.

AUGUSTUS

Cumberland.
Negligence.

H.

CLEAVES,

an<l another.

Opinion April 9, 1U03.

R1ihu-e of Due Care.

.1\"1/ture of Liability.

In an action on the case to recover damage:-; for negligence in burning the
plaintiff's corn factory, the verdict was for the defendants, and two
important questions of fact were presented, first, whether the fire that
burned the plaintiff's buildings was communicated by sparks and brand:,;
from the rlefendant's sawmill, and second, if it was, were the defendants
negligent in permitting the sparks to escape.
Held; that by the process of elimination, the evidence all points to but one
conclusion, that the spark or cinder which set fire to the plaintiff':,; factory
was communicated from the defendants' mill.
As to the second proposition, the evidence shows that the defendants'
boiler, flues and smoke-stack were so constructed that they were well
calculated, and liable, in a strong wind, to carry sparks and cinders for a
considerable distance through the air, and that a person of ordinary care
and prudence, under all the circumstances of this case, should have anticipated such a result.

On motion by plaintiff.

Motion sustainerl.

Action on the case to recover damages for the destruction of the
plaintiff's corn factory in the town of Yarmouth by defendants'
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alleged negligence in the maintenance and operation of a sawmill,
from which it is claimed the sparks escaped and caused the fire. A
verdict was returnerl for the defendants and plaintiff moved for a
new trial.
The case is stated in the opinion.
L. C Cornish ancl N. L. Bassett,· G. E. Bird and ll~ J.lf. Bmdley, for plaintiff.
E. Foste1· and 0. If. Hersey, for defendants.
SITTING:

SAVAGE, STROUT, PmvERs, PEABODY, SPEAR,

,J.J.

SPEAR, .J.
This is an action on the case to recover damages for
negligence in burning the plaintiff's .corn factory. The verdict was
for the defendants. The case comes up on motion and exceptions.
Asa F. York the plaintiff was the owner of a corn factory and
appurtenances connected therewith in Yarmouthville in the County
of Cumberland.
The defendants owned and occupied a sawmill, operated by a
boiler and steam engine. The plaintiff alleges that the smoke-stack
connected with the boiler was imprnperly <·om;tructed, deft.)ctive and
out of repair; that on the 13th day of April, 1 ~)00, it was a very <lry
time and a high wind ,vas blowing in the general direction of the
plaintiff's buildings; that the defendanb;' sawmill was in snch close
proximity to the plaintiff's buildings that the use of fire in and about
Haid lH)~lers would onlinarily and necessarily threaten awl endanger
the buildings of the plaintiff and muse the burning thereof~ of all
which the said <lefon<lants well knew; that notwithstanding these
conditions, the defendants on said 13th day of April, negligently
built and maintained a great and hot fire in their furnaces about said
boilers; that said fires, thus negligent! y built under said conditions,
caused sparks and burning bra11ds to escape from said smoke-stack,
whereby fire and sparks and burning brands were negligently carried
to the roof of the plaintiff's buildings, and caused them to take fire
and to be wholly burned and destroyed.
The evidence in the case comprises nearly four hundred pages and
contains the testimony of many witnesses on both sides. The testi-
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mony does not disclose any direct evidence of how the fire actualiy
occurred, as no witness saw the spark that kindled the flame. The
fire was in an early stage of progress when discovered. The truth,
therefore, as nearly as it can be ascertained, must be gleaned from
the facts, circumstances, and conditions tending to prove or disprove
the cause of the fire. These elements of proof, based upon admitted
facts, all pointing in the same direction, or so connected, one with
another, as to produce au effect the cause of which is inevitable, are
often more reliable than positive or direct testimony which depends
upop the interest, bias, opportunity, eyesight, hearing, and intelligence of the witness.
The first important question involved is, whether the fire originated
from sparks or brands from the defendants' mill. The admitted
facts in this case all concur, we think, in pointing to the defendants'
mill as the cause of the fire which consumed the plaintiff's factory.
The defendants came from Freeport to Yarmouthville in the fall
of 1899 and there erected their mill and appurtenances on the site
which it occupied at the time of the fire and began to operate it in
the early part of 1900. The mill was equipped with a boiler,
engine, smoke-stack, and other machinery as set forth in the writ.
The plaintiff's corn factory, erected in 1887-88, and operated since
that time, was situated almost exactly due north of the defendants'
mill and a little over :300 feet therefrom. The plan shows that the
distance from the smoke-stack of the defendants' mill to the point on

the roof of the plaintiff's factory, where the fire is alleged to have
caught, is 340 feet, a little over 100 yards. No buildings or other
obstacles intervened to break a direct and clear passage between the
mill and the factory. The elevation occupied by the two buildings
was such that the top of the defendants' smoke-stack was consider..:
ably higher than the roof of the plaintiff's factory.
The character of the defendants' mill was well calculated to carry
sparks or brands, when the wind and the weather were such as to act
in favorable conjunction with the tendency of the flues and smokestack to scatter fire. It appears from the testimony of the defendants
that the engine and boiler, set in their mill, had been used in another
mill some five or six years. The doors and grate of the fii'e box
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were more or less broken and the draft thereby constantly increased.
The flues of the boiler were straight, running directly from the fire
box into the smoke-stack, giving a straight passage way for sparks
and cinders direct from the fire box to the smoke-stack. The steam ·
was exhausted directly into the smoke-stack for the Yery purpose of
increasing the draft as the defendants themselves and other witnesses
admit. The smoke-stack was about 25 feet high without any spark
arrester on the top, so that if any sparks, cinders or embers passed
into the smoke-stack the draft would have a tendency to at once carry
them to the top of the stack and thence scatter them to a greater or
less distance, depending upon the size of the sparks or brands and the
velocity of the wind.
The fuel used in the fire box of the boiler, as stated by the defendant Walker, was "slabs mostly with a little hard wood." Mr. Knight
who fired the boiler in the winter of 1900 says: "They were mostly
green slabs but not wholly so; they used some dry wood that they
had hauled there." Robert Beers who was firing at the time of the
fire says: "They were burning green slabs, most all green slabs, a
few dry ones. Other witnesses say "that they used slabs, pine limbs,
shavings and sawdust at various times, and that they were burning
slabs and dry wood all together in April." We think it can make
but little difference; however, with respect to the carrying of cinders
and sparks, whether the wood when it was put into the furnace was
dry or green, inasmuch as it must become thoroughly dry in the furnace before complete combustion could take place; and the embers,
left from the burning, whether from dry or green wood, would be
practically the same in weight and density. We see no reason, even
if all the slabs were green, why sparks and cinders might not with
suffici~nt draft be drawn through the straight flues of the furnace and
carried up and out of the smoke-stack, as in fact the testimony shows
was done.
Mr. Knight, the fireman, when asked in regard to this matter testified "that he knew of sparks and brands coming out of the stack;
that he noticed them in the evening, the latter part of the day's work."
He testified to the same on cross-examination. Mr. Knight worked
at the mill during the months of December and January. Mr. Blake

Me.]

YORK

v. CLEAVES.

417

another workman at the mill, in the month of January, corroborated
Mr. Knight. Mr. Lawrence, who was often at the mill during the
whole tinrn of its operation, also said that he saw" sparks and brands
coming out of the smoke-stack." In answer to the question as to
how often he had noticed them, he said "well, quite frequently when
I used to be down there; it would depend on the way of the wind.
If the wind was a south wind, it was right in my track going and
coming, but if it was a west wind, it would blow them off where I
didn't take much notice of them." Thus it appears from the uncontradicted evidence that sparks and brands during the whole period of
the operation of this mill were observed by several witnesses to be
corning from the top of this smoke-stack. There seems but little
qi1estion that a wind strong enough and blowing in the right direction would carry spar ks and cinders from the smoke-stack of the
defendants' mill a distance a little more than 100 yards to the plaintiff's factory; and if the conditions were right, communicate fire.
The evidence all shows that April 30th when this factory was
burned was an unusually dry time for this season of the year. The
fact that some twenty other fires were started from the cinders and
brands, carried from the burning factory, is sufficient to show that
the roofs of the houses were very dry and easily set on fire. vV e
think that, on the day of this fire, the evidence convincingly shows
that a heavy wind was blowing from the south directly from the
tlefendant's smoke-stack towards the plaintiff's roof. The strength
of the wind on the afternoon of the fire is characterized by various
witnesses, as follows: "Almost a gale; heavy wind; blew very hard;
very strong; pretty strong wind; quite strong wind. Perhaps 20
miles an hour; good strong wind; very strong; unusally strong." The
weather bureau gives the velocity on the day of the fire, as follows :
" 12 o'clock 10 miles an hour; 1 o'clock 12 miles an hour; 2 o'clock
16 miles an hour; 3 o'clock 17 miles; 4 o'clock 16 miles. The
greatest velocity between 1 and 6 o'clock 23 miles per hour." Mr.
Jones of the weather bureau thinks this was about 3 o'clock. There
was no material controversy as to the strength of the wind. The
evidence clearly demonstrates that it was Qf sufficient force to create
VOL. XCVII
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a heavy draft in the smoke-stack and to carry sparks and cinders a
considerable distance.
But with reference to the direction of the wind, as alrea<ly observed,
there was a claimed difference. While the defendants appear to contradict the contention of the plaintiff upon this point, yet we think
their own witnesses practically substantiate it, and all the evidence in
the case, taken into consideration, overwhelmingly sustains it. Various
witnesses testified as to the direction of the wind as follows : Merrill,
from the south; plaintiff, from the south, a little west
south;
Horn, south-west, southerly; Sawyer, south or nearly so; York,
about south; Ring, nearly south; McKennon, from the son th, a little
to the westward; Gay, was shifting a little; Humphrey, south; Beeman, about south; nearly parallel with the Grand Truuk Railway;
blew right up the track. It should be here observed that the railroad track is nearly parallel with a straight line drawn from the
defendant's saw mill to the plaintiff's factory.
The defendants' witnesses testified as to the direction of the wincl,
as follows: Gero, a hoseman of the fire department, says, speaking
of the smoke of the fire, it went in a 11ortherly direction; and also
that it trendecl from the depot in a northerly direction; also that it
was changeable; .Jenness, sontherly~about; McKenney, it was very
near a south wind; Leighton, the wind was a little west or south and
then varied, shifted about. With reference to the lines upon the plan,
representing the railroad track, he testified, that the wind was nearly
parallel with the lines, it wasn't <1 nitc paral1el; it was a little west
from parallel.
The record of the weather bureau also shows that on the morning
· of April 30, at 8 o'clock the wind was from the west; at 10 o'clock
it was from the west; at 11 o'clock from the south-west; at 12
o'clock set south and so continued until 4 in the afternoon when it
worked back again towards the south-west. It was testified to by the
keeper of the bureau that the wind this afternoon backed from the
west towards the south and then veered again towards the west during the evening. The witness said, "we consider the wind as backing
when it moves from the south point around by the west point towards

or
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the north, and veering when it moves from the north point around by
the west point towards the south."
There is no substantial difference between the witnesses of the
plaintiff and those for the defendant with respect to the direction of
the wind. They vary somewhat as to the exact course, but the conclusion of the whole is that on the afternoon of the fire the wind was
substantially blowing from the south, shifting a little from east to
west, practically parallel with the railroad tracks. We think there
can be but little doubt that the course of the wind was such during
this afternoon as to carry sparks and cinders directly towards the
plaintiff's factory. The spark or cinder that caused the fire must
have come from the south.
The defendants, however, contends that the spark which burned the
plaintiff's buildings might have been communicated from fires along
and near the railroad track, or from a passing train. Of course it is
not incumbent upon the defendants to show how the fire did occur,
but as they contend that it might have taken from one of these sources,
it is proper here to determine what weight, from the evidence in the
case, should be given to the contention. The conclusion already
arrived at with respect to the direction of the wind settles this point.
The railroad is situated nearly due east of the corn factory and about
144 feet distant therefrom. The evidence shows that the wind during the whole afternoon would carry sparks from a fire along the railroad, or cinders from a locomotive, in an opposite direction from the
railroad to the corn factory.
The wind backed from the north through the west to the south and,
during all the time until it reached the south, would carry fire to the
eastward of the railroad. When it reached the south it would carry
sparks up the railroad in a line parallel with the plaintiff's factory.
As the wind was at no time in a quarter calculated to carry sparks
towards the plaintiff's buildings, the fire therefore could not have been
communicated from the direction of the railroad track. Hence, it
becomes immaterial to consider the character of the fires along the
railroad or whether a train passed along, as contended by one of the
defendants' witnesses. It is further contended that the fire might
have originated from within the building itself1 as several men were
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occupying a portion of the building engaged in some kind of labor;
and to substantiate this theory, some of the defendants' witnesses said
that they saw, or thought they saw the fire break through the roof.
Joseph McKearney states that he first saw the fire about midway
between the ridgepole and the ventilator and that when he discovered
it, it was from a yard and a half to two yards square. Alvin Goff
says that he first discovered the fire in the cupola and that it seemed
to be coming out all around it. He didn't notice the shingles on
fire. ,John W. Kenney says that he first saw the fire on the roof
about halfway between the ridgepole and the ventilator. Mr. Cleaves
in direct contradiction of his own witness Alvin Goff and also of Mr.
Walker, says that he, at the time he saw the ventilator afire, also saw
a blaze on the roof five or six feet across it. Mr. Kenney, who notified Mr. Walker of the fire and who must have looked directly at it
with Mr. Walker, saw the fire on the roof, while Mr. Walker saw
the ventilator and only the ventilator all afire. We have no doubt
that each of the above witnesses, as well as the defendants themselves, testified to the location of the fire exactly as they saw it, but
the contradictory views expressed by them demonstrates that such
testimony is of little or no value in fixing the origin of the fire on
the roof.
This leaves for consideration upon this point only the testimony of
the witnesses who were within the building. The evidence shows
that there had been no fire in the furnace of the boiler at the factory
since the previous fall and that all the workmen, at the time the fire
caught, were, at that moment, at work about the only fire inside the
building, contained in a fire box about 15 inches in diameter and 18
inches high, in which soft coal was burned and on top of which was
a place for melting solder. There was no other fire of any kind in
the building, neither could it have occurred from smoking by the
men, as at the time of the fire, they were all at work in the westerly
end of the building, while the fire first appeared on the roof of the
easterly end. Without analyzing the testimony further, it clearly
appears that the fire did not originate from within the building. The
conclusion, therefore, seems irresistible that the spark or cinder, which
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set fire to the plaintiff's factory, was communicated from the defendants' mill.
This brings us to the consideration of the second proposition in the
case, the defendants' negligence; for, if it is conceded that the fire
was caused by sparks from the defendants' smoke-stack, the plaintiff
must go still further and show that it was by reason of some neglect
either in the appliances, or in the care and management of the fire by
the defendants. The defendants were not insurers, but they were
bound to exercise ordinary care and precaution in the control and
management of their fire to prevent the destruction of their neighbor's property. Did the defendants, under the circumstances disclosed
in this case, exercise such care and prudence in the construction and
equipment of their boiler and smoke-stack, and in the control and
management of the fire in the furnace, on the afternoon of April 30,
as ordinarily careful, prudent men would have done under like circumstances'? We think they did not.
The fire box was directly in front of the flues. The flues were
straight and horizontal, connecting directly with the smoke-stack.
The smoke-stack had an increased draft through the agency of the
exhaust pipe, had no spark arrester and presented an opening at the
top to the full area of the mouth of the stack. A heavy wind was
liable to blow at any time, as it was actually blowing on the afternoon of the fire. A furnace, flues and smoke-stack constructed like
this one were liable in a strong wind to carry sparks and cinders for
a considerable distance through the air, and we think that a man
of ordinary care and prudence, under all the circumstances in this
case, should have anticipated such a result.
Upon both propositions in the case, the evidence is so overwhelmingly in favor of the plaintiff's contention that the court is of the
opinion that the jury must have been influenced, in their verdict, by
some misunderstanding, bias or prejudice. This conclusion on the
motion renders it unnecessary to consider the exceptions.
~lJfotion sustained. New trial granted.
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w.

GEORGE

HOWE

V8,

SAMUEL

T.

HowE

CHARLES

W.

and

CHARLES

PIERCE,

Penobscot.

A. HowE, Trustee, and

Trustee and Claimant.

Opinion April H, 1903.

Trustee Process. Set-Off. Assignment. Notice. Attachment.

R. S., c. 82, § 63.

The plaintiff by a trustee process attached the principal defendant's distributive share of personal estate to which he was entitled in the hands of
an administrator; he also attached the goods, effects, and credits of the
defendant in the hands of another party as the defendant's assignee.
The administrator in his trustee disclosure offered evidence to prove that
the plaintiff was indebted to him in his individual capacity and this sum
. he claimed to set off against such sum as was due to the plaintiff from the
intestate's estate. Held,· that this demand, thus due him in his individual capacity, cannot be set off in this action.
Where the subject of the assignment is not capable of manual delivery an
oral assignment may be sufficient, if founded upon a valuable and adequate
consideration and accompanied by acts which amount to a constructive
delivery; and even if the written assignment had never been executed.
By the assignee's disclosure it appeared that the principal defendant was
indebted to him and that for a valuable consideration consisting of such
present indebtedness and also future advances, the defendant had executed an assignment to him of all sums of money then due and all that
might be due him from the estate, then unsettled, and in the hands of the·
administrator. Held; that the transaction between the defendant and
the claimant satisfies the requirements of an equitable assignment.
As between the plaintiff and the claimant, equitable considerations must
prevail as fully as possible. Held; that the execution of the assignment
and its record, in accordance with a previous understanding bet,veen the
assignor and the assignee, and notice to the administrator, removes the
question' of its sufficiency from possible doubt.
·
An assignment is not effective to charge the holder of a fund as debtor to an
assignee until notice has been given him of the assignment; but it will be
complete as against creditors of the assignor if the trustee has notice or
knowledge of it in season to disclose the fact of the assignment.
Where an assignment is given as collateral security for the amount then due
the assignee and for future advancements and is valid between the parties
for that purpose, and it does not appear that there was any adjustment
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by which the fund was applied in payment or as specific security for a
stated amount, but transactions between the parties continued and the
items of debit and credit were the subject of general account up to the
time of the hearing on the assignee's claim, held; that as against attaching
creditors, the assignment is not security for advancements made by the
assignee to the assignor after notice of the attachments; and the plaintiff's attachment thereupon had precedence over subsequent advancements of the assignee and defeated his claims to the fund.

Exceptions by plaintiff. Sustaine<l.
Assumpsit to recover upon two promissory notes given by Samuel
'J'. Howe. The action is by trustee process, in which the plaintiff
sought to hold the defendant's distributive share of the estate Mary
J. Keaton, in the hands of her a<lministrator, Charles A. Howe; also
the same fund claimed by Charles \V, Pierce un<ler an assignment
from the defendant.
The case appears in the opinion.
G.
Howe, for plaintiff.
H. J. Chapman ancl G. H. Wor.~ter, for Howe, Trustee.
J[. L. Durgin, for defendant and Pierce, Claimant.

iv.

SITTING:
SPEAR,

,VISWELL,

C. .T.,

\1/HITEHOUSE,

POWERS,

PEABODY,

JJ.

PEABODY, J.
The plaintiff in an action of assumpsit against the
principal defendant attached his goods, effects and credits in the
hands of Charles A. Howe, administrator of the estate of Mary J.
Keaton, deceased, intestate, i11 his capacity as administrator, and in
the hands of Charles W. Pierce, assignee of the defendant, as trustees.
'J'he trustees filed their disclosures made in answer to interrogatories propounded by the plaintiff. It appears that at the time of
the service of the writ upon the aclministrator as trustee, the defendant was entitled to a distributive share of the personal estate of the
intestate, which was subsequently shown by an order of distribution
issued by the Probate Court of Penobscot County having jurisdiction
of the estate, to the amount of one hundred and four dollars and
ninety-seven cents.
The administrator offered evidence tending to prove that at the
time of the service of the writ, the plaintiff was owing him in his
individual capacity the sum of one hundred and twenty-two dollars
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and seventy-five cents, which he claimed to set off against such sum
as might become due to the plaintiff from the intestate's estate.
His demand, if valid, could not be set off in this action. R. S., ch.
82, § 63.
The disclosure of Charles W. Pierce aH trustee states that he had
at the time of the service of the writ on him no goods, effects or credits belonging to the defendant, but that prior thereto and prior to the
service of the writ upon the administrator of the estate of Mary ,J.
Keaton, deceased, the defendant was indebted to him to the amount
of one hundred and fifty-five dollars and fifteen cents; and for a valuable consideration, consisting of such present indebtedness and also
future advances, the defendant had executed an assignment to him of
all sums of money then due and all that might be due him from the
estate of Mary J. Keaton, then unsettled, which assignment was dated
June 26, 1901.
It appears that the assignee did not receive the assignment after it
was signed, but it was shown to him at his house by the defendant,
who at his request took it to the office of the town clerk of Milo
where it was signed by him and recorded July 4th, 1901. His
claim under the assignment to the funds disclosed by the administrator was duly filed. The plaintiff formally denied the validity of
the assignment, and a hearing was had upon the disclosures of the
trustees and the evidence of the claimant.
The presiding justice ruled as follows: "Trustees discharged
with costs. Funds in trustees' hands to the amount of one hundrecl
and fifty-five dollars, if so much, adjudged to claimant, Charles \V.
Pierce." And to this ruling the plaintiff by exceptions has brought
the disclosures and evidence before this court.
The plaintiff contends that the assignee's claim against the principal defendant is fictitious and that the assignment is void by reason
of fraud and informality.
The assignee's account against the assignor, in addition to I1is
testimony, is supported by exhibits and books of account, and we
think it is proved that the amount of one hundred and fifty-five
dollars and fifteen cents was legally due him at the date of the
assignment.
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The testimony of the defendant shows that immediately after a
conversation with the plaintiff he execnte<l the assignment to the
claimant, from whom he expected favors. This fact and other
attendant circumstances indicate his intention to hinder and delay
the plaintiff in the collection of the debt in suit, but the evidence
fails to prove that the claimant at the time acted collusively with the
defendant or knew of his intention, and his rights are not prejudiced
by any fraudulent purpose of the assignor to delay or defeat the
demands of other creditors.
It is also contended by the plaintiff that the assignment was not
legally delivered to the assignee and that no such notice was given
to the administrator as made the assignment effective against his
attachment of the fond.
The subject of the alleged assignment was not capable of manual
delivery, and an oral assignment might be sufficient if founded upon
a valuable and adequate consideration and accompanied by acts
which amounted to a constrnctive delivery; and even if the written
assignment had never been executed by the assignor, we think the
transaction between the defendant and the claimant satisfied the
requirements of an equitable assignment. lVhite v. J{ilgore, 77
Maine, 571; Simpson v. Bibber, 59 Maine, 196; P01·te1· v. Bnllanl,
26 Maine, 448.
As between the plaintiff and the claimant, equitable considerations
must prevail as folly as possible. Haynes v. Th01npson, 80 Maine,
125. And the execution of the assignment and its record, in accordance with a previous understanding of-the assignor and assignee,
removes the question of its sufficiency from possible doubt. Jenne.~.-;
v. lVhmjf, 87 Maine, 307.
An af-lsignmcnt is 11ot effective to charge the holder of a fund as
debtor to an assignee until notice has been given him of the assignment; but it will be complete as against creditors of the assignor
trusteeing the chose in action if the trustee has notice or know ledge
of it in season to disclose the fact of the assignment. Littlefield v.
Smith, 17 Maine, 327; Thaye1· v. Daniels, 113 Mass. 129.
The record of the written assignment in this case was not required
by law, and was not, therefore, constructive notice to the adminis-
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trator: but the evidence shows that he was actually informed that it
had been made, executed and recorded before making his disclosure
as trustee.
But we think there is another phase of the case which controls the
decision. The assignment was not absolute. It was given as collateral security for the amount then due the assignee and for future
advancements and was valid between the parties for that purpose.
It does not appear that there was any adjustment by which the
fond was applied in payment or as specific security for a stated
amount, but transactions between· the parties continued and the items
of debit and credit were the subject of general account up to the
time of the hearing on the assignee's claim.
As against attaching creditors the assignment was not security for
advancements made by the assignee to the assignor aner notice of the
attachments. The writ was served upon the claimant as trustee
.Tuly 13, 1901, and he thereby had definite knowledge of the plaintiff's attachment of the fund in the hands of Charles A. Howe,
administrator, as trustee. And the assignment as security for credits
thereafter given was subject to the attachment and might be extinguished by a payment of the claim secured.
It is shown by the claimant's testimony that on the day he received
notice of the plaintiff's attachment, there was due him from the principal debtor under the assignment the sum of one hundred sixty-nine
dollars and seventy-five cents, an increase by advancements of fourteen dollars and thirty cents above the amount due at the date of the
assignment, which was one hundred fifty-five dollars and forty-five
cents; that subsequently by credits in excess of debits the assignor
had on the sixth day of November, 1901, overpaid the debt which
was secured by assignment. The plaintiff's attachment thereupon
had precedence over subsequent advancements of the assignee and
defeated his claim to the fund.
Exceptions should be sustained. Charles A. Howe as administrator should be charged as trustee for one hundred four dollars and
ninety-seven cents less his costs. Charles W. Pierce should be discharged as trustee with costs, and judgment for costs should be
rendered against him as claimant of the fund in the trustee's hands.
So ordered.
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Gift. Remainder.
1.'rust. Cll'ildren.
Time of Vesting. Puncl not Separable.
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Pres Doctrine.

Where by will a gift is made of a remainder in fee and in the same will there
follows language showing a clear intent to charge such remainder with a
trust invalid under the rule against perpetuities, the donee takes such
remainder in fee.
A trust attempted to be created by will for the use of a man and his children
is invalid as contravening the rule against perpetuities, unless it appears
from the context that only those children actually in esse at death of the
testator are intended to share in the benefit.
The mere fact that events as they finally transpire restrict a trust in such manner that, had the will in apt terms in fact so limited the trust, it would have
been valid does not alter the rule that the tests of validity must be applied
to the language actually used by the testator in the will itself.
That construction of a will should be adopted which does not contravene
the rule against perpetuities, whenever by so doing the intention of the
testator will not be wholly disappointed.
A trust fund created by a clause in a will providing for the payment of "the
interest, deducting expenses, to W. M. T. and his children so long as they
live," is not separable and might vest too remotely to be valid.
In such a clause the word "children" is not to be construed as meaning alone
those in esse at the (leath of the testator, unless such meaning is evident
from the context.

On report. Decree according to opinion of court.
Bill in equity to obtain the construction of the residuary clause of
the h-1.st will and testament of Josiah Tow le, late of Bangor, deceased.
The will showed evidence of being holographic and the complete
residuary clause was as follows:" To my wife Lucinda L. ,;rowle I give & bequeath all the remainder of my property of every description both real personal & mixed
to have & to hold occupy & enjoy & receive all the income rents
& interest during her life time & at her decease I give & bequeath
all the aforesaid property which I have devised to her during her life
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time & which shall remain at her decease, to my four children viz:
·wm. M. Towle & his heirs one-fourth part to be invested by my
executor in U. S. bonds or State bonds & the interest deducting
expenses paid over to said ,vm. M. Towle and his children so long
as they live & then the principal divided to his or their heirs.
"Mary L. Taylor and her heirs one-fourth part said fourth part
to be invested by my executor in U. S. or State bonds & the interest
deducting expenses paid over to said Mary so long as she shall live &
after her decease the principal divided to her heirs & invested in bonds
as aforesaid for them by my executor & the accruing interest deducting expenses shall be so invested & added to the principal & as fast as
they shall attain the age of twenty-five years provided they shall be of
sound mind and steady habits & shall have accumulated not less than
three hundred dollars of property if a male or fifty dollars if a female
by their own industry then their several portions sha1l be paid over to
them & such of them as shall not be of sound mind & good habits &
have accumulated as aforesaid shall receive only the interest (deducting expenses) of their said share yearly during their life time & at
their decease the principal shall be paid to their heirs.
"To my son John A. Towle & his heirs one-fourth part to be paid
over to him by my executor.
"To my son Josiah C. Towle & his heirs one-fourth par·t to be
paid over to him by my executor.
"Provided however if my estate shall not prove sufficient (after
deducting the four thousand dollars herein before set aside) to leave
a sufficient sum for my wife Lucinda L. Towle so that she shall
receive therefrom a net income of Ten hundred dollars per anuum
after deducting taxes & expenses & house rent then sufficient of the
interest of the aforesaid four thousand dollars shall be paid over to
her yearly-instead of being paid over or reserved for said needy
ones as afore herein stipulated to make up her income to the sum
of $1000 per annum & if the whole of the interest of the said four
thousand is not sufficient to make up the yearly net income to ten
hundred dollars then a portion of the principal of said four thousand
dollars may be taken each year until the whole is used up if needed
to make up said sum of $1000 net yearly income instead of being
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reserved as before devised to my children aforesaid & whatever may
remain of it shall be divided to them as above devised.
"And for the furtherance of the aforesaid object and for the safety
& protection of the property & to establish a legal mode for- the sale
& transfer of all my property I hereby devise & bequeath to my
trustee hereinafter named all my estate real personal & mixed to
have & to hold the same upon the terms trust & conditions hereinafter specified herein fully authorizing and empowering said Trustee
to sell & dispose of any & all said estate real personal & mixed
except that my dwelling house on State Street & my store if (I shall
own any at my decease) shall not be sold until after the decease of
my wife but all the other property may be sold & conveyed by my
said Trustee when & in such manner as to said Trustee may seem
most advantageous hereby directing my said Trustee to invest the
whole proceeds of sales in U.S. or State bonds & to keep the same so
invested & pay over the income & interest deducting taxes & expenses
to meet the aforesaid devises as herein before specified."
The only child of William M. Towle at the testator's death, at the
termination of the intervening life, and also at his death, was Aliee
H. Doe.
There was also a codicil which, however, had no bearing 011 the
case.

fl:

H. .Appleton an<l I-I. R. Chaplin, for plaintiff.

J. R . .fria::;on, for defendants.
C~ H. Bartlett, guardian ad litem, for minor defendants .
.J.1/atthew Laughlin, administrator of the estate of vVilliam l\L
Towle, prose.
SITTING:

vVI8WELL, u .•T., EMERY, \YIIITEHOUSE,

PEABODY, SPEAR,
PEABODY,

J.

Pow1ms,

,TJ.

This cause comes before the law court on report.

It is an equity suit brought for the purpose of obtaining a legal construction of certain provisions of the will of Josiah Towle, late
of Bangor, Maine, deceased.
The case shows that the testator made and executed his will on
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the seventeenth day of August, A. D. 1866, and a codicil thereto on
the ninth day of March, A. D. 1876. The provisions of the codicil are immaterial in the case. The portions of the will which the
parties desire construed being part of the residuary clause, are as
follows:
"To my wife, Lucinda L. Towle, I give and bequeath all the
remainder of my property of every description, both real, personal
and mixed, to have and to hold, occupy and enjoy and receive all
income, rents and profits and interest during her life and at her
?ecease I give and bequeath all the aforesaid property devised to her
during her lifetime and which shall remain at her decease to my
four children, viz: \Villiam M. Towle and his heirs one-fourth part
to be invested by my executor in U. S. bonds or State bonds and the
interest <led ucting expense paid over to said "William M. Tow le and
hi8 children so long as they live and then the principal divided to his
or their heirs."
The remaining parts of the re1,iduary clause relate to the bequests
to the other three children of the testator and do uot affect the question submitted except as indicating the iutention of the testator.
The testator died January 26, 1883, and his widow, Lucinda L.
Towle, died April 8, 1886. His son William M. Towle died ,January 23, 1896, leaving a widow, now living; and his granddaughter,
.Alice H. Doe, the surviving child of William M. Tow le, has died
since the filing of the bill in equity, leaving a husband and children
who are now living.
The vaJidity of the will and codicil is not questioned, and their
terms clearly indicate that the testator thereby intended to dispo1,e of
his entire estate. The will is not artificially drawn, as is evident both
from the words used and the structure of its testamentary provisions.
In the portion of the will quoted, the words used in the first section of the clause imply an absolute bequest to his son, William M.
Towle, but they are followed by words showing that the testator
· intended that the legal estate in this fourth part of the residuum
should vest in a trustee, to be disposed of in accordance with the
terms of the trust.
In determining the general intent of the testator, the words defin-
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ing the bequest to William M. Towle and his heirs cannot be dissociated from those which immediately follow; and the language of the
whole clause shows that the bequest was not intended by the testator
to be a remainder in fee to ,vmiam M. Towle but an executory
bequest to be held by the executor in trust for the lives of William
M. Towle and his children and at the decease of the survivor of them
to vest in their heirs. The doubt which has arisen ,as to the legal
effect of this bequest is whether it is in conflict with the rule against
perpetuities.
The common law rule is recognized by the courts of this State,
as formulated in Caclell v. Palmer, 7 Bli. 202, quoted in 2d "\\roerner
on American Law of Adm., § 427:
"The utmost period in which an executory beq nest can take effect
is a life or lives in being and twenty-one years thereafter, together
with the period of gestation already existing."
The same rule applies to trusts as is applied to legal estates. 1
Perry on Trusts, § 382.
The actual events now show that the will in effect limited the trust
to 'William M. Towle and his dat1ghter Alice H. Doe, as beneficiaries
for life, and had it done so in terms the beqt1est wot1ld not have been
mid for remoteness because this danghter was his only child at the
death of the testator, at the termination of the intervening life and at
hiH own death. But the test of the validity of the gift must be
applied to the language of the will itself. ~\rnl the possibility that
the executory limitation might be void for remoteness is clear from
the fact that •a child or children of the testator's son \Villiam M.
Towle, might be born after the death of the testator, the continuance
of whose lives might postpone the vesting of the estate beyond the
time limited by law. 1 Jar. on Wills, 2G6; 2 \Voerner Am. Law
Adm., § 427; Webber v. Jones, 94 Maine, 429; Gray on Per. § 214.
From the facts in the case and the language of the will several
theories arise as to the construction of the portion quoted in the third
clause of the bill. 1. That the entire bequest is void because the
fatal defect of violating an inflexible rule of law applies to the whole.
This construction would <lo great violence to the manifest intention of the testator to give his four children and their immediate
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families the benefit of equal shares in his estate at the death of his
wife.
The general terms of the provision are: "At her decease I give arnl
beq neath all the aforesaid property ,vhich I have devised to her during her lifetime and which Rhall remain at her decease to my four
children".
He then in specific terms defines the several bequests of one-fourth
to each. To two of his sons he gives the shares in apt words to them
and their heirs. To the daughter and her heirs he gives one-fourth
part, and in words immediately following modifies the bequest by
directing its investment by his executor and creating a trust not free
from complications similar to those in the provision under consideration.
If a construction may be given to the will which does not contravene the rule and does not wholly disappoint the intention of the
testator, it should be adopted. 3 Jar. on ,viIJs, 5th Arn. ed. 709.
2. Another theory of construction is that the bequest in trust is
limited to beneficiaries in esse at the date of the death of the testator,
11amely, ·William M. Towle and his child, Alice H. Doe, and vested
at the death of the smvivor, Alice H. Doe, in her heirs.
This construction is claimed on the ground that the word "children" used by the testator in his will may mean children living at
the time of his decease, but we think that this can only apply to cases
where this meaning is evident from the context. It cannot be forced
against the plain language of the will so as to apply only to those
of the same class who might legally take the e<1uitable estate. Gray
on Per. ch. X; Ba:1·nurn v. Barrmrn, 26 Md. 119, 90 Am. Dec.
88; Leake v. Robin,•wn, 2 Mer. 363, 388; Don· v. Lovering, 147
Mass. 530.
3. Another construction sought is th~it the bequest was in trust
during the life of William M. Towle and that only the limitation
over to his children for life and to his or their heirs in fee was void
for remoteness. This construction can only rest upon the assumption that the beneficiaries mentioned in the trust would take the
interest in succession. But the legal estate is not given to them for
life but to a trustee. The trust is an entirety for the benefit of a
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parent and his children and is prima facie concnrrent. It would
seem that the equitable interest belonged to ·William M. Towle and
his children as a clas8 and consequently to the survivor. This is
also indicated by the words "his or their heirs." Schouler on Wills,
§§ 530, 557; Gray on Per. §§ 322, 323.
The equitable remainder could not vest until the death of these
beneficiaries. Spem· v . ..Fogg, 87 Maine, 132; Hunt v. Hall, 37
Maine, 363.
4. We think that the legal construction of the bequest in question depends upon whether it is a remainder to William M. Towle
in fee, or whether the \vords in the first part of the provision, which
imply this, are so inseparably connected with the modifying clause
attempting to create a trust as to render the whole provision void for
remoteness.
The creation of a trust which cannot vest the object of the trust
within the time limited by Jaw will be nugatory. 1 Perry on Trusts,
383; Blu_rfl'Clt"C v. Hm1coc!.-, 16 Sim. 371 _; Doclcl v. Wake, 8 Sim.
615; 8ca'J'8 v 1 Rn1-mel1, 8 Gray, 86; Brntt1e Squa1·e Church v. Grant,
3 Gray, 142, 63 Am. Dec. 725; Pnlitzcr v. Livingston, 89 Maine,
359; 1J1'0oks v. Belfcu·d, 90 Maine, 318. See Slade v. Patte11, 68
Maine, 380.
The trust fund is not separable and might vest too remotely in the
heirs of a child of William M. Towle born after the death of the
testator.
If two constructions may be put upon a provision in a will, one of
which will violate an inflexible rule of law aml the other not, the
construction which will not offend the rule is to be adopted by the
court. 1 Perry on Trusts, 381; Jliartelli v. Holloway, L. R. 5 H.
L. 532.
It will be observed that the testator uses the words "and his heirs"
technically in reference to other devises in this will, and he is presumed to employ them in their legal sense unless the context clearly
indicates the contrary. 3 Jar. on ·wills, 707.
It must be held that ,Villiam M. Towle took a remainder in fee.
This is the legitimate effect of the langnage used in the first section
of the provi~ion under consideration, and even the intent of the tesVOL. XCVII
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tator to restrict it by a trust must yield to the rule against perpetuities. 1 Jar. on Wills, 293, 295, 296; Gray on Per., §§ 233, 235,
240; Deford v. Deford, 36 Md. 168; Sears v. Putnam, 102 Mass. 5.
The trust is therefore invalid.
We answer the prayer of the complainant, in behalf of all par.ties
interested, that the proportion of the estate in which William M.
Towle was interested, and which came at the death of Lucinda L.
Towle into the hands of the complainant as executor, vested absolutely in William M. Towle and belongs to his estate.
The expenses of this suit should be paid out of the property
involved in this decision.
Decree accordingly.

JA:\lES

A.

CnA RLES E.

Androscoggin.
L~le Iwmmnce.

PULSIFER,

HUSSEY,

Trustee,

aml another.

Opinion April 11, 1903.

/<,'.remptions. Bankruptcy. Bankrupt "Jct 1898, §§ 6, 70, cf. 5.
R. s., 1883, C. 49, § !J4; C. 75, ?. 10.

At the date of the filing of his petition, March 8, HlOl, a bankrupt held a
policy of insurance on his life payable to him or his assigns, if he survived
twenty years, the date of the policy being March 1, 18!)3; but if he died
before that time, it was payable to his wife if she survived him ; if not, to
his representatives or assigns. In 1900 his wife was divorced from him
and she assigned her interest in the policy to her husband. Shortly after
that, he assigned to his daughter all his right to the sum insured "in
event of death", if she survived him, but did not assign the endowment
if he survived twenty years. His trustee in bankruptcy sought by bill in
equity against the bankrupt and the daughter to hold this policy, or its
·:mrrender value at the date of bankruptcy, March 8, 1901.
Held; that by the lam, of ::.\Jaine (R. ~-, c. 4B, § 94; c. 7,5, § 10) this insurance
is exempt from the claims of creditors; also by the bankrupt act of 1898,
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The bankrupt act of 1898 provides, in section G, that the "act shall not
affect the allowance to bankrupts of the exemptions which are prescribed
by the State laws." And section 70 of the bankrupt act provides that the
trustee of the bankrupt shall "be vested by operation of law with the title
of the bankrupt
except in so far as it is to property which is
exempt," to various enumerated kinds of property and to "property
which prior to the filing of the petition he could by any means have transferred, or which might have been levied upon and sold under judicial
process against him." Held; that this clause must be construed in the
light of the terms in the earlier part of the same section which excepts
exempted property. Any other construction would annihilate all the
exemptions specially provided for in the act.
By another subsequent provision in section 70 of the bankrupt act it is
declared: "Provided, that when any bankrupt shall have any insurance
policy which has a cash surrender value, payable to himself, his estate or
personal representatives, he may within thirty days after the cash surrender value has been ascertained and stated to the trrn,tee by the company
issuing the policy, pay or secure to the trustee the sum so ascertained and
stated, and continue to hold, own and carry such policy free from the
claims of the creditors participating in the distribution of his estate under
the bankruptcy proceedings, otherwise the policy shall pass to the trustee
as assets." Held; that this proviso, instead of enlarging the rights to
property in the trustee, qualifies and limits them. But for it, in states
where life policies are not exempted, and no beneficiary is named, the
entire interest in the insnnuwe would pass to the trustee. The proviso
limits the amount to go to the creditors to the "surrender value" only,
reserving to the bankrupt an interest he would not otherwise retain. This
construction gives effect to the manifest intent of Congress, harmonizes
all sections of the act and escapes an otherwise unavoidable conflict
between sections 6 and 70.
Jield; that the assignment to the daughter "in the event of death" before
the endowment period, is not fraudulent as to creditors. The assignment
to the daughter is not of the whole policy, as it might have been, but
only of the right to the fund if the assured shall die before the endowment
period of twenty years. The right thus assigned has no surrender value,that remains to the assured for the endowment period,-it had no value
as to creditors, for it was absolutely exempt from their claims under the
bankrupt act and the State statute. Even as his heir the result to the
daughter would be the same, or it could have been accomplished by a will
of the father.
The policy contaim; this clause: "At the end of the fifth and every subsequent fifth year from date of issue the cash value specified in table of cash
surrernler values indorsed hereon will be paid for this policy, provided it
shall be in force under its original conditions, and is legally surrendered
thereafter to the home office within thirty days from the close of such
period." The date of the policy was March 1, 1893. The first surrender
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period was on l\Iarch 1, 18\l8, but the policy was not then surrendered, and
that right to surrender was lost. The next period will arrive l\Iarch ] ,
rno8, but the bankruptcy occurred l\Iarch 8, rnol. Ileld; that at that date
the policy ha<l no surrender value which the company was bound to recognize. The surrender value referre<l to in section 70 of the bankrupt ad
refers only to the contract right of surrender, arnl not to the result of a
negotiation, or act of graee.
Section 70 of the bankrupt act does not include policie:-; payable to a wife or
kindred of the assured, but only applies to policies payable to the assured
or his personal represen ta ti ves.

Bill in equity heard on report of agreed statement. Dismissed.
Bill by the plaintiff trustee in bankruptcy against Charles E.
Hussey, bankrupt, and his daughter, seeking to hol<l a policy of
insurance on the life of the bankrupt, or its surrernlcr value on
March 8, 1901. Date of policy, March 1, 1893.
The parties agreed to report the. case to the law court upon bill,
answer and replication, and the following agreements and statement
of facts.
On December 12, 1899, Lizzie L. Hussey, the beneficiary name<l
in the policy and mentioned in the plaintiff's bill, assigned to the
defendant, her husband, Charles E. Hussey, or his legal representatives or assigns, all her interest in said policy. A copy of said assignment was filed with the agent of the insurance company and by him
forwarded to the home office of the company, the Travelers Insurance Company, where it was received as filed on December 19, 1899.
A copy of said assignment was annexed to and made part of the
statement of facts.
On July 10, 1900, 1,izzie L. Hussey, having obtained a divorce
from her husband the said Charles E. Hussey, claiming that she had
not assignecl her interest December 12, 1899, executed another assignment of all her interest as beneficiary in said policy to the defendant
Charles E. Hussey and a copy of the same was forwarded by him
to the home office of the insurance company, where it was received
and filed August 7, 1900. A copy of said assignment was annexed
to and made a part of the statement of facts.
On August 10, 1900, said Charles E. Hussey, without receiving
any compensation or valuable consideration therefor, gave to his
daughter, Edith G. Gove, a defendant in this case, the writing of that
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date by him signed which was forwarded to the same home office
of the insurance company, where it was received and filed August
20, 1900.
The last named assignment is as follows: "For One Dollar, in
hand paid, and for other valuable considerations, the receipt and
sufficiency of which are hereby acknowledged, the undersigned hereby
assign, transfer and set over unto Mrs. Edith G. Gove, daughter, of
Biddeford, Maine, (provided said assignee be living at the time of the
death of the insured), all the right, title, claim, interest, and benefit
of the undersigned in aud to the principal sum insured in event of
death by the Policy of Insurance issued by the Travelers Insurance
Co., of Hartford, Conn., on the life of Charles E. Hussey and mnnbered 73148. In Testimony Whereof, I have hereunto set my hand
and seal at Biddeford Me. this tenth day of August 1900.
Charles E. Hussey. L. s.
In presence of
H. G. Hutchinson-to C. E. H."
On said August 10, A. D. 1900, the said Charles E. Hussey was
owing a large part of the debts mentioned in his schedule of liabilities and filed in court with his petition in bankruptcy.
Said plaintiff demanded of said Charles E. Hussey, to wit, on June
6, 1901, said policy of insurance, and said Charles E. Hussey refused
to deliver up the same. Said plaintiff thereupon demanded of said
Charles E. Hussey the equivalent of the cash surrender valu~ of said
insurance policy, and the said Charles E. Hussey refused to pay the
same, and has ever since refused arnl neglected to either deliver said
policy of insurance to the plaintiff or to pay him the said cash s11rrender value.
By the written terms of said policy, its cash surrender value was,
•OH March 1, 1898, $287.50, and will be, on March 1, 1903, $712.50.
But while said policy gives the right to the insured to surrender his
policy only during the thirty days immediately succeeding each five
year period from its date, and only provides in terms as to what the
cash surrender value s~all be at those periods, it is, nevertheless, the
custom of said insurance company to waive the strict and literal construction of the clause in its said policy relating to the cash surrender
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value of said policy, and allow said policy to be surrendered and cancelled at any time, and to pay in consideration of such surrender an
increased sum therefor with each full year's premium paid thereon.
In other words, under said custoni, the cash surrender value of said
policy changes on the first day of March of each year during its life,
and does not increase on account of anything less than a full year's
premium.
Under said custom, the cash surrender val ne of said policy was,
on March 1, 1901, $522.50, and on March 1, 1902, $615.
Said policy had no cash surrender value to said Edith G. Gove,
the full sum being payable to said Charles E. Hussey at the expiration of twenty years, if he was living. And in order to have a cash
surrender value, said Hussey and said Gove (if said writing of
August 10, 1900, be valid) must release each of their interests in
said policy.
Said insurance policy was thereupon filed in court and became
a part of this agreed statement of fact, and together with said writing
dated August 10, A. D. 1900, there remains, pending the final decision
of the case, subject to the trial and final disposition of the court
according to the rights of the parties as they should be determined.
The said Charles E. Hussey has paid the following sums at the
time specified, as premiums upon said policy of insurance, since the
date of his petition in bankruptcy.
Date due.
Date payment
Amount.
reported by Agent.
Mar. 1, 1901
Apr. 23, 1901
$30.SG
June 1, 1901
Aug. 28, 1901
30.85
Sept. 1, 1901
Nov. 27, 1901
30.85
Dec. 1, 1901
Jan. 21, 1902
30.Sf>
Mar. 1, 1902
May 29, 1902
30.85
June 1, 1902
July 31, 1902
30.85
H. W~ Oakes, J. A. Pulsifer ancl Ji: E. Liiclclen, for plaintiff.
The proviso of the bankruptcy act of 1898, sec. 70, (5,) is a
specific limitation on sect. 6, which secures to the bankrupt in
general terms the benefit of the exemption laws of the State, and the
title to such policy vests in the trustee, notwithstanding it is exempt
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from execution under the State laws. In 1·e Lange, 91 Fed. Rep.
361; In re Scheld, 104 Fed. Rep. 870, 52 L. R. A.188; In re
8lingl'lf:ff, 106 Fed. Rep. 154; In re Boardman, 103 Fed. Rep. 783;
In 1·e Holden, 113 Fed. Rep. 141; In re Willing, 113 Fed. Rep.189;
In 1·e Holden, 114 Fed. Rep. 650. The language of the proviso is
not limited to a policy of insurance not exempt. It refers to "any
insurance policy which has a surrender value, payable to himself (i.e.
the bankrupt), his estate or personal representatives." Several of the
cases already cited by the plaintiff are of the Harne court, and of more
recent date than Steele v. Buel, 104 F. R. 968. A general provision
in a statute in regard to a particular subject is controlled by a special
provision in reference thereto. State v. Cornell, 54 Neb. 75, 74 N.
W. 432; State v. Hobe, 106 Wis. 411, 82 N. W. 336; Rodgen~ v.
United States, 36 Ct. Cl. 266; Kolb v. Reformed Episcopal ChU1·ch,
18 Pa. Super Ct. 477; Savings Inst. v. Makin, 23 Maine, 360.
A provision in a statute must be g~ven some effect differing from
that which would exist without it, and withdraw from the operation
of the statute that which would otherwise have been included in it.
Qiuwkenbush v. United States, 33 Ct. Cl. 355. Counsel also cited:
In re Schenck, 116 Fed. Rep. 554.
It is immaterial what the State law may be in regard to exemption
of insurance policies, if sect. 70, (5,) of the bankruptcy act overrides
the State law, as indicated by the above decisions. No person had
any interest in the policy except the bankrupt, on Dec. 12, 1899, and
it became virtually and in fact a policy payable to his estate, and so
within the express provisions of sect. 70, (5,) in which condition it
remained until said Hussey was decreed a bankrupt, miless the writing of August 10, 1900, by which the said Hussey undertook to give
his daughter, Edith G. Gove, a valuable and substantial interest
therein, without consideration, changed its character.
The assignment of August 10, 1900, to the daughter was fraudulent as to existing creditors. The conveyance was to his <laughter,
was without consideration, and given at a time when Hussey was
owing a large part of the debts mentioned in his bankruptcy schedule;
amounting in all to $2878.17. Gardiner Savings lnst. v. Emenwn,
91 Maine, 535; Wkite v. Bolster, 95 Maine, 458.
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Even regarding the assignment of August 10, 1900, as valid and
effective to accomplish the purpose its language imports, the policy
would still be the property of Charles E. Hussey and assets in the
hands of his trustee, under the rule laid down in in 'J'e Slingl4J; 106
Fed. Rep. 154. "An endowment policy, payable, with accumulated
profits, to the insured at the end of a specified term, but providing
that in case of his death during the term, the principal sum shall be
paid to a beneficiary named, has two features; primarily it is an
investment for the benefit of the holder, and secondarily, a policy of
life insurance for the benefit of the beneficiary. There is no joint
interest between the two, but so Jong as the holder lives, the policy is
his property, and on his bankruptcy, constitutes assets of his estate
for the benefit of his creditors, like any other investment of his capital, and the title vests in his trustee, who may dispose of it in any
manner by which it ·can be made of value to the estate."
The right of exemption has been waived.
Maine, page 36.

Wyman v. Gay, DO

Geo. F. and Leroy Haley, for defendants.
SITTING:

,vrsWELL,

BODY, SPEAR,

C. J.,

vVnrrEHOUSE, STROU'r, SAVAGE, PEA-

JJ.

STROUT, J.
The defendant Hussey was decreed bankrupt on
March 8, 1901. March 1, 1893, he obtained a policy of insurance
upon his life, which was in force when he became bankrupt and is
still in force. His wife, Lizzie L. Hussey, was the beneficiary named
in it. By its terms, the amount insured was to be paid to Charles
E. Hussey, or his assigns if he survived twenty years-or if he
survived his wife, then to his legal representatives or assigns. But
if he did not survive twenty years, and his wife survived him, then
the amount was payable to her. It also contained provision for surrender at certain times according to the "cash surrender values"
indorsed thereon. Lizzie L. Hussey was divorced from her husband,
and afterwards, on.July 10, 1900, executed an assignment of all her
interest in the policy to her former husband, Charles. August 1 0,
1900, Charles assigned to his daughter, Edith G. Gove, one of the
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defendants, provided she be living at the time of his death, all his
right to the sum insured "in event of death," but not assigning the
endowment to her if he survived twenty years.
Plaintiff, as trustee in bankruptcy of Charles, claims to hold this
policy, or its surrender value at the date of bankruptcy. ,vhether
it is to be regarded as assets in the hands of the plaintiff~ is the q uestion presented.
By R. S. 1 of Maine, c. 75, § 10, "money received for insurance on
his life, deducting the premiums paid therefor within three years
with interest, does not constitute a part of his estate for payment of
debts
when the intestate leaves a widow or issue," but
descends to the widow and issue, or if no widow to the issue. "It
n~ay be disposed of by will, even if the estate is insolvent." Charles
has a daughter, Mrs. Gove.
By R. S., of Maine, c. 49, § 94, "life and accident policies, and
the money due thereon are exempt from attachment, and from all
claims of creditors during the life of the insured, when the annual
cash premium paid does not exceed one hundred and fifty dollars,
etc."
Under these statutes it is beyond question, that if the policy is
within them it could not be reached by creditors under the laws of
this State.

By the bankrupt act of 1898, c. 541, § 6, it is provided that "this
act shall not affect the allowance to bankrupts of the exemptions
which are prescribed by the State laws in force at the time of the filing of the petition in the State wherever they have had their domicile
for the six months or the greater portion thereof immediately preceding the filing of the petition." This provision pervades and qualifies the whole act and is to be read into all its subsequent language.
It is equivalent to saying that, whatever general expressions may
appear in other parts of the statute, they must all be taken subject to
this unqualified expression.
By section 70 of the same act it is provided that the trustee of the
bankrupt shall "be vested by operation of law with the title of the
bankrupt
except in so far as it is to property which is
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exempt,'' to various enumerated kinds of property, and, fifth, to" property which prior to the filing of the petition he could by any means
have transferred, or which might have been levied upon and sold under
judicial process against him." If this clause five should be given literal
effect, it would destroy all exemptions specially provided for in section
six of the act. It must be construed in the light of the term in the
earlier part of the same section, which excepts exempted property,
manifestly referring to the exemption in section six.
This construction harmonizes section 6 and that part of section 70
with the evident legislative intention. · There immediately follows in
section 70 the language "provided that when any bankrupt shall
have any insurance policy which has a cash surrender value payable
to himself, his estate or personal representatives, he may within
thirty days after the cash surrender value has been ascertained and
stated to the trustee by the company issuing the policy, pay or secure
to the trustee the sum so ascertained and stated, and continue to
hold, own and carry such policy free from the claims of the creditors
participating in the distribution of his estate under the bankruptcy
proceeding, otherwise the policy shall pass to the trustee as assets."
The policy in this case had a surrender value to Charles, at each
successive five years after its date. The plaintiff claims under the
recited proviso.
Arbitrary rules for the construction of statutes afford slender aid in
their consideration, and not infrequently mislead. To so construe the
different provisions of a statute so as to produce a harmonious whole,
in accord with the apparent legislative intent, is the object aimed at,
and to be accomplished, if it can be done consistently with its terms,
although detached sentences or paragraphs may indicate a different
view.
In this statute, in section six, there is expressly exempted from the
operation of the act, the exemptions. given by the State. Later in
section 70, which defines the property passing to the trustee, it is prefaced with the statement, "except in so far as it is to property which
is exempt", and then follows, in the same section, all subject to the
exemption, the property which he might have conveyed, and the provisions as to life policies. On reading the section, the intention
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appears to be clear, that all its terms apply only to property not
exempt by the State laws.
Instead of enlarging the rights to property in the trustee, this proviso further qualifies and limits them. But for it, in states where
life policies are not exempted, and no beneficiary is named, the entire
interest in the insurance would pass to the trustee. But the proviso
limits the amount to go to the creditors to the "surrender value,"
reserving to the bankrupt an interest he would not otherwise retain.
The proviso is in the interest of the bankrupt, and not in that of his
creditors; for whether payable to his estate at death, or as an endowment to the insured after a definite period of years, only its cash surrender value at the time of bankruptcy is secured to the creditors,
and the ultimate fund, if an endowment policy, is retained by the
bankrupt, and if an ordinary life policy, to the beneficiary, if anyif not, to the heirs of the insured.
This construction of the statute will give effect to the apparent
intention of Congress, and harmonize all sections of the act, and
escape an otherwise unavoidable conflict between sections 6 and 70.
vVe do not find that this question has been passed upon by the
Supreme Court of the United States, but there are several decisions of
the District and Circuit Courts which are not in harmony. These
decisions of learned judges are entitled to great respect, but are not
conclusive upon this court.
In 1'e Lauge, 91 Fed. Rep. 361, where the insurance was by an
endowment policy, which by the laws of Iowa was exempt, the District Court held that the surrender value went to the trustee, but in
this case we think sufficient weight was not given to the language of
the first part of section 70, or the imperative language of section 6.
Section 70 in defining the property passing to the trustee, says the
title of the bankrupt passes to the trustee, "except RO far as it is to
property which is exempt", (which exemption is defined in section
6) to all the then following enumerated species of property. The
opinion also treats the proviso as to insurance policies, as an independent, positive and controlling enactment, unaffected by the exception which applies to all the after enumerated property. This case,
and that of 8teeleJ· 98 Fed. Rep. 78, were reversed by the Circuit
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Court in Steele v. Buel, 104 Fed. Rep. 968. In re Boardman, 103
Fed. Rep. 783, the policy was an endowment one. The case arose
on petition of the bankrupt for an order upon the trustee who had
possession of the policy to deliver it to him. In denying the petition
upon the ground that the trustee had some interest in the policy, the
district judge cited with approval Diack's case, 100 Fed. Rep. 770.
In that case, the policy was an endowment, payable to the assured,
if he survived fifteen years, "or should he die before, then to his
wife, if living, if not, then to" the insured's personal tepresentatives.
For some years Mrs. Diack paid the premiums, and it was held that
"as the trustee cannot require Mrs. Diack, either to accept a paid-up
policy, or to suffer the policy to lapse and thus obtain immediate
payment of the fmrrender value, the bankrupt should be required,
unless Mrs. Diack shall elect to surrender, to execute an assignment
to the trustee of his interest in the surrender value of the policy,
which "should be made payable out of the proceeds of the policy
when it matures, or whenever sooner paid." The case does not discuss the construction of the bankrupt act which is presented to us.
In re Beheld, 104 Fed. Rep. 870, 52 L. R. A. 188, in the ninth
circuit, it was held· that policies payable to the bankrupt or his personal representatives, passed to the trustee under section 70, but that
policies payable to wife or children <lid not pass.
In re Slingluff, 106 Fed. Rep. 154, a case in Maryland, in which
State a policy like that before the court was not exempt by the State
law-it was rightly held that it passed to the trustee.
In re Holden, 113 Fed. Rep. 142, the court held to the doctrine
of the Scheid case.
In 1·c TVelling, 113 Fed. Rep. 189, policies of insurance were i10t
exempt by the laws of the State. The case therefore is not an
authority upon the question under consideration.
In Steele v. Huel, 104 Fed. Rep. 968, three Circuit judges sitting,
Caldwell, Circuit judge, delivered an able and well considered opinion
in which is adopted the same construction of the statute we have
given it. We do not see how any other construction can obtain,
without doing violence to the language of the act and the evident
intention of Congress.
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Plaintiff claims that the assignment to Mrs. Gove is invalid, as a
fraud against creditors. This contention cannot be sustained. The
policy is a combination life and endowment. When issued the
amount insured was payable to Hussey, the insure<l, if he survived
twenty years; but if not, then it was payable to his then wife Lizzie.
When she assigned her interest to Mr. Hussey, the policy th~n
became payable to him, if he survived the endowment period, otherwise to his personal representatives or assigns. The policy authorized an assignment, and the company's promise to pay was to the
parties named, or assigns. The assignment to Mrs. Gove is not of
the whole policy, as it might have been, but only of the right to the
fund, if the assured shall die before the endowment period of twenty
years. If he survives that, he receives the money, and Mrs. Gove
gets nothing. The right thus assigned had no surrender valuethat remained to the assured for the endowment period,-it had no
value as to creditors, for it was absolutely exempt from their claims,
under the bankrupt act and the State statute. It was entirely competent for Mr. Hussey to make that assignment, practically a designation of a new be~eficiary-his creditors are not harmed and cannot
complain-but after the assignment to Mrs. Gove, and filing with
the company a copy, as required by it, she became the rightful and
legal owner of the insurance, if Mr. Hussey shall not survive the
endowment period. If he does, she takes nothing. Even as heir
the result would be the same, or it could have been accomplished by
will of Mr. Hussey.
The contract of the insurance company was "at the end of the
fifth and every subsequent fifth year from date of issue, the cash
value specified in table of cash surrender values indorsed hereon will
be paid for this policy, provided it shall be in force under its original
conditions, and is legally surrendered thereafter to the home office
within thirty days from the close of such period." The date of the
policy was March 1, 1893. The first surrender period was on
March 1, 1898, but the policy was not then surrendered, and that
right to surrender was lost. The next period will arrive March 1,
1903, but the bankruptcy occurred March 8, 1901. At that date
the policy had no surrender value which the company was bound to
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recognize. The parties have agreed that notwithstanding this, it has
been the custom of the company to allow a surrender at any time.
The surrender value referred to in section 70 of the bankrupt act
refers only to the contract right of surrender, and not to the result
of a negotiation, or act of grace. If the company has been in the
habit of accepting a surrender at other than the contract periods, it
is not bound to continue the practice. What it may have done as an
act of grace, it is under no obligation to continue. It may at any
time fall back upon its contract. Under that the policy had no
surrender value at the date of the bankruptcy. In re Welling, 113
Fed. Rep. 192.
But if this were not so, the transfer to Mrs. Gove of the insurance,
in the event of the death of the assured before the expiration of the
endowment period, invested her with the right of an assignee, and
entitled her, under the terms of the policy, to receive the amount
insured, if the death of the assured occurred before the end of the
endowment period. All the cases hold that sectfom 70 does not
include policies payable to a wifo or kindred of the assured, bnt only
applies to policies payable to the assurecl or his personal representatives. After the assignment to J\frs. Gove, the policy, in the event of
death within the endowment period, was payable to her, the daughter.
The bill must be dismissed.
So 01·dered.
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Opinion April 14, 1903.

Return by Town Treasurer. Insolvent Lan·.
c. 6, §§ 188, 189; c. 70, § 33.

R. S.,

In making return of his doings in selling land of a non-resident for nonpayment of town taxes, the town treasurer should state facts showing that
no bid could be obtained for less than the whole land and that it was necessary to sell the whole land in order to obtain the amount of the tax
and costs.
3. A statement in such return that "it became necessary to sell the whole
amount of the real estate" without any statement of facts showing such
necessity, is a statement of the treasurer's opinion only, and is not sufficient to sustain a title under such sale.
4. An assignment under the insolvent law RS.,('. iO, § 3:-J, does not require
a seal.
5. In a real actio~1 where no rents or profits are sued for, no allowance can
l~e made for taxes paid by the defendant.
1.

On report. Judgment for plaintiff.
Real action to recover possession of lot 8, range 12, in the town of
Byron, Oxford County, known as the Hiram Gilcreasse farm.
The defendant relied on a tax title.
The parties agreed that if the court find the title to be in the
plaintiff, the court may also determine whether the defendant had any
right to be re-imbursed for taxes paid by him and interest thereon.

E. Foster and 0. H. Hersey, for plaintiff.
G. D. Bisbee and R. T. Parker, for defendant.
SITTING:

WISWELL,

C.

J., EMERY, ,vnrrEHOUSE, STROUT,

SAVAGE, POWERS, JJ.

J. The defendant's claim of title rests solely on a tax
sale and deed by the treasurer of the town of Byron for non-payment
of a town tax assessed in 1885 to the then non-resident °'vner. The
statutes (1883) R. S., ch. 6, §§ 188 and 189, were then in force. It
EMERY,
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was explicitly declared by the court in construing that statute in
Ladd v. Dickey, 84 Maine, 190, at the bottom of page 194, that to
show a valid sale "it should appear that he exposed for sale and
sought offers for a fractional part of said premises sufficient to pay
the tax and legal charges, and that he could obtain no bid therefor.
It is not sufficient for him to say that it was necessary to sell the
whole amount so assessed and advertised, no person offering to pay
the tax and legal charges for a smaller fractional part of said real
estate. It must appear that he tried to obtain an offer for the payment of the tax an_d legal charges for a fractional part of the premises without success."
The treasurer sold the whole tract, but we nowhere find, either in
the recitals in the tax deed, or iu the treasurer's return of his doings,
or any where else, the evidence that the treasurer "sought offers for
a fractional part", or "tried to obtain an offer for the payment of
the tax and legal charges for a fractional part of the premises without
success." The most the treasurer says is that '' it became necessary
to sell the whole amount of the real estate so assessed and advertised as no person would pay the taxes, interest and legal charges for
a less amount of said real estate.'' This is merely a statement of the
treasurer's opinion, viz: that he thought no person would pay the
taxes, &c., for a less amount, and that, therefore, he thought it was
necessary to sell the whole amount. The fact might have heen
different. Had he "sought offers for a fractional part" or "tried to
obtain an offer" therefor, as the court said in Ladd v. Dicl:ey, supra,
was his duty, he might perhaps have been successful. Had he done
so and without success, and so stated in his return, it would then
have been apparent to the court that it was necessary to sell the
whole tract. As it is, the necessity does not appear and ,ve must
therefore hold the sale, being of the whole tract, to be invalid.
The plaintiff shows a prima facie title by a chain of deeds from a
former acknowledged owner. The only objection seriously made to
his prima facie title is that, where it passed through the insolvency
court, neith~r the seal of the court nor of the judge was affixed to the
instrument of assignment by which the judge assigned and conveyed
the insolvent's property to the assignees in the case. The statute
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(1883) R. S., eh. 70, § 33, then in force did not require any seal.
"An instrument under his hand" was all that was required. After
considering all the objections suggested, we are satisfied the plaintiff
has sufficient title to maintain this actiou.
By the terms of the report, if the court find the title is in the
plaintiff, it is to determine whether the defendant has any right to be
re-imbursed for taxes paid and interest on same. This is an action at
law, a real action, in which no rents and profits are claimed, and, as
the case is now presented, no right of re-imbursement is shown by the
defendant. He is, and presumably has been, in possession taking the
rents and profits if any. When he is asked to account for these, he
may perhaps raise the question of allowance for taxes paid.
J"ttdgrnent f 01· the plaint(§' for title and possession and
for one dollar of darnage.

CHARLES BRADBURY

Kennebec.
Will.

Devise and Legacy.

vs.

HENRY

C.

JACKSON,

and others.

Opinion April 20, 1903.
.L~le Estate.

Trust Fand.

P01ras.

Re.~idu1'.

When a testrttor's intention is clearly expressed in the ,..,·ill, and violates no
rule of public policy, it overrides technical rules of construction and must
be given effect.
That intention is to be gathered from the whole will, and not from isolated
words and phrases. A will is not to be expounded by a word here and
another there, but by what, on the \vhole, was the testator's scheme for
the rational disposition of his estate.
The language of the will should be viewed in the light of the extrinsic circumstances surrounding its execution, and connecting the parties and the
property devised, with the testator and with the will itself.
By the ninth item of his will a testator divided the residue of his estate
consisting largely of stocks and bonds into two equal parts, one-half to the
trusteei,; of his granddaughter, and one-half to the trustees of his only
surviving son; further directing that the certificates of stock so received
VOL. XCVII
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:-;hould show for ,Yhorn they held them, a:-; Wt'll a:-; the name::-; of the
trustee::,;.
By the tenth item he appointed the trustee:-; of hi:-; granddaughter, and after
inve:-;ting them with necessary powers for the preservation of the property
and fixing the time "·hen she Hhould come into the full possession and
absolute control of her part of the estate, he made her bis residuary legatee, including lapsed bequests, and the reversionary or other interests in
the property in trust for his son; but subject to the provision that should
Hhe marry and die before she was twenty-seven years old, leaving issue,
then with the right of disposal of one-fourth, etc., and the residue was to
be divided among certain persons, or their issue, named in the will.
The eleventh item, after appointing trusteeH for his son and giving them half
of his property, provides as follow:-;: - "As the property is mo:-;tly in
stocks paying dividends, and a few bonds that will not soon mature, I
direct that the trustees shall keep an annual income account and balance
the same annually, and pay the net income thereof (deducting all charge:-;
and expenses) to the said Charles during his life. The account will thui-;
be closed at the end of every year, and should be settled in the probate
court every third year. I wish that he should be paid in quarterly payments, and if convenient, monthly. He is my son, and I should prefer to
give him the property directly free from the trust, were I not satisfied
that it is best for him that I should do as I propose. I am led to fear,
from the unfortunate disposition of the property he ha:-; had control of,
that what I leave for him would also be lost, if left for hi:-; unrei-;tricte(l
control, and old age might find him in need. Should he lose his pre:-;ent
wife arnl marry again, and have issue by :-;uch ,dfe, Huch issue, if alive,
shall have the property left for him, as aforesaid. Should :-;uch wife :-;urvive him without isirne, he has the right to the di:-;position of one-half of
the !Jlock of brick stores in Augusta, and can make provision for her.
Should he be very unfortunate and there should be any pressing necessity,
said trustees, upon so finding and certifying, may advance to him from
time to time, not exceeding five thousand dollars in all. Upon the decease
of my sons, James W. and Thomas W. 8., I gave their half of the block
of brick stores on Water Street (that fell to me as their heir) to my surviving sons, Henry, and Charles, placing the latter in trust for him with
the right to dispose of it by will. As he has often complained in regard to
the disposition of his mother's property, I wish to say here, that after the
payment of specific bequests, her property was divided equally between
Henry and Charles, and no more of Charles' half was put in trust than
she was bound by her promise to her brother, Henry R Smith, to so place
it in order to receive anything from him."
Upon a bill of interpleader filed by the son, the plaintiff, to obtain the construction of the will, he claimed that under item eleven he took at once an
absolute equitable fee in the corpus of the estate therein devised in trust,
restricted to the enjoyment during his lifetime of the income only subject
to the limitation over to bis issue, if any, and if no issue then that the
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tnu;t would terminate at hi•R death, and both the legal and equitable fee
woul<l vest in hit, heirs, subjeet to any intermediate disp0sition of it
by him.
Heading the will in this caHe in the light of the facts, which the testator had
in hiH mind and recited in the will itself, held; that the plaintiff takes a
life e:-;tate in the income only of the trust fund named in the eleventh item
of the will, with a right to have paid to him not exceeding $5000.00 of the
principal, contingent upon the trustees finding and certifying that there is
a pressing necessity for it.

On report.
opinion.

Bill in equity.

Sustained.

Decree according to

This was a bill in equity brought by Charles Bradbury, the only
surviving son of James ,v-. Bradbury, late of Augusta, for the construction of his father's ,~ill, and especially under items ninth, tenth
and eleventh. These items are set forth in full in the opinion of the
court. The case caine before the law court upon report.
'I'he questions raised under these items of the will were:
1. ·whether under the provisions of the will the plaintiff takes
an absolute estate at law or in equity in one undivided half of the
residue, both principal and income, sn~ject only to a trust as to the
income during his lifetime; or whether he takes a life estate only in
the income; or, if neither, what estate he takes in the principal and
income.
2. In the event of the death of the plaintiff without will and
without isime by his present wifo, to whom should the trustees deliver
the prineipal in final disposition nnder the terms of the will.
0. D. Bal-;,e1·, for plaintiff.
Counsel argued the following points: (1) The intention of the
testator which is to govern must be gathered conclusively from the
language used, and not from any supposed intention, which finds no
legal expression in the will itself. (2) The general intent of the
testator, his general plan of disposition of his estate as a whole, is
al ways of leading importance. (3) The general intent of the testator here, as. to the disposition of his estate as a whole, is to divide it
equally between his two surviving heirs, his granddaughter Eliza
and his son Charles. (4) The particular intent of the testator here,
as shown in the disposing clauses to his granddaughter and his son,
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respectively, preserves and enforces this same equality of division.
(5) The two opening clauses in items tenth and eleventh, being
thus the principal and effective disposing ·clauses of those legacies,
must be given their full and exact legal meaning, if they have one,
regardless of results to either party. (6) The language used in
each of these two disposing clauses admits but one legal interpretation, and to that end the language used is legally apt, exact and
exhaustive, and if the will stopped there, would pass instantly on the
testator's death through the trustees to the beneficiary, in each case,
the full beneficial title both to the corpus and the income of the property bequeathed, the trust being but a dry or passive one. (7) If
the disposing clause has first, by apt and unmistakable words, conveyed a fee, legal or equitable, that grant will not be cut down or
diminished to something less than a fee by any subsequent words,
unless those words also have a meaning as definite and unmistakable
as the principal disposing clause. (8) The subsequent clauses of
item eleventh, completing the bequests to Charles, contain simply
restrictions on the mode of enjoyment of the income, but contain no
words which, either expressly or by implication, cut down the
equitable fee in the corpus already granted by the principal disposing
clause.
The re8iduary clau8e in item ten cannot operate to strip from
Charles, and transfer tq .Eliza, the entire property or corpus of the
fond left for Charles, because the general nature of the elause forbids
it; the clause is strictly a residuary clause, and nothing more.
L. C. Cornish and N. L. Bassett; .J. 0. Bradbury, for defemlants.
SITTING:

w!SWELL,

BODY, SPEAR,

J.

C. J.,

STROUT,

SAVAGE,

POWERS,

PEA-

JJ.

This bill is brought to obtain a construction of a
part of the will of ,Tames W. Bradbury. The testator left an estate
of about $217,000.00, all in personal property. By the first eight
items of his will he gave about $37,000.00 in various public or private bequests, including a legacy of $8000.00 to his son Charles. The
balance of his estate he disposed of by the ninth, tenth,. and eleventh
items of his will, which are as follows:
POWERS,

Me.J
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"Ninth. The residue of my property that remains after the payment of the bequests, gifts, debts and expenses provided for in the
eight preceding sections, is to be divided into two equal parts by my
executors, as soon as the last bequest is paid, and by them transferred
and delivered to the trustees hereinafter named, one-half to the trustees for Eliza Louisa Bradbury, and one-half for the trustees of
Charles Bradbury. They shall see that the certificates of the stock
they deliver shall show for whom the trustees are holding the property, as well as the name of the trustees.
"Tenth. I name Henry U. Jackson, my nephew, and Louisa H.
Bradbury, as trustees for Louisa H. Bradbury, and give to them to
hold in trust for Eliza Louisa Bradbury the half of the property
transferred to them by my executors. It is mostly in stocks, with a
few bonds, and will give little trouble, so that Mr. Jackson can fiud
time to look after the business. The trustees shall have all necessary
powers in regard to the preservation of the property, and the investment of the interest until their ward is to have it. ·when the said
Eliza Louisa shall reach the age of twenty-one, she is from that time
to have annually the net income of her property, to be paid to her by
her trustees in quarterly payments, unless she shall prefer to leave it
with the trustees to invest for her.
"On the arrival of my dear granddaughter to that age, I wish to
make her a birthday present, and for that purpose I direct the trustees to transfer to her and deliver the certificate of fifty-two or fifty. three shares of the stock of the Dexter and Newport Railroad, which
they will have in trust for her.
"As she will have from her father's estate as much property as she,
with her inexperience, can be likely to manage, I deem it for her
interest and hereby direct that the trustees continue their trust of the
principal, until she shall reach the age of twenty-seven, when they
shall transfer to her one-half, and when she reaches the age of thirtythree, the whole of the property, after deducting all proper charges.

"l make her, the said Eliza Louisa, my residuary legatee; including
lapsed bequests and the reversionary or other interests in the property
in trust for my son Charles. All of her share of the property shall
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vest in her when she reaches the age of twenty-seven, although a
part shall remain in trust. Should she marry an<l decease before
that age, leaving issue, she shall have the right, after she is twentyone, to dispose of one-fourth of all her property, an<l her mother
shall have one-fourth. The residue shall be divi<le<l into shares,
and paid by the trustees to the following persons in the proportions
according to the shares, and to the issue of any who may die, viz.:
To my son Charles four shares, and for his wife, Eva, one share: To
James Otis Bradbury, four shares, and one for his wife, a11<l one for
each of his two children; his mother, brother, an<l sister, and the
husband of his sister are each to have a share: To Cotton M. Bradbury, one share for himself, one for his daughter Jennie, and one for
his two minor children: To Mrs. Margaret H. Gregorie, Miss Esther
H. Gregorie, Mrs. Alice G. Hayward, Mrs. Julia M. Claghorn, Mrs.
Margar~t H. Carter, Miss May Martin, one share for each.
"Eleventh. I 11ame James Otis Bradbury, Oscar Holway, and
Henry C. Jackson of Boston, as Trustees for my son Charles Bradbury, and I give to them, in trust for him, the half of my property,
to be transferred to them by my executors.
"As the property is mostly in stocks paying dividends, and a few
bonds that will not soon mature, I direct that the trustees shal I k<:'ep
an annual income account and balance the same annually, and pay
the net income thereof (deducting all charges and expenses) to the
said Charles during his life. The account will (thus'!) be closed at
the end of every year, and should be settled in the Probate Court
every third year.

"l wish that he should be paid in quarterly payments, and if convenient, monthly. He is my son, and I shouldprefer to give him the
property directly free from the trust, were I not satisfied that it is
best for him that I should <lo as I propose. I am led to fear, from
the unfortunate disposition of the property he has had control of~ that
what I leave for him would also be lost, if left for his unrestricted
control, and old age might find him in need. Should he lose his
present wife and marry again, and have issue by such wifo, such
issue, if alive, shall have the property left for him, as aforesaid.
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"Should such wife survive him without issue, he has the right to
the disposition of one-half of the block of brick stores in Augusta,
and can make ·provision for her.
"Should he be very unfortunate and there should be any pressing
necessity, said trustees, upon so finding and certifying, may advance
to him from time to time, not exceeding five thousand dollars in all.
"Upon the decease of my sons, James ·w. and Thomas W. S., I
gave their half of the block of brick stores on Water Street (that fell
to me as their heir) to my surviving sons, Henry and Charles, placing the latter in trust for him with the right to dispose of it by will.
"As he has often complained in regard to the disposition of his
mother's property, I wish to say here, that after the payment of
specific bequests, her property was divided equally between Henry
and Charles, and no more of Charles' half was put in trust than she
was bound by her promise to her brother, Henry R. Smith, to so
place it in order to receive anything from him."
The plaintiff claims that under item eleven he took at once an
absolute equitable fee in the corpus of the estate therein devised in
trust, restricted to the enjoyment during his lifetime of the income
only, subject to the limitation over to his issue, if any, and if no issue
then that the trust would terminate at his death, and both the legal
and equitable fee would vest in his heirs, subject to any intermediate
disposition of it by him.
Great research and learning have been displayed, and a vast array
of authorities cited by counsel in support of the successive steps Ly
which it is sought to establish the above proposition. It would be
unprofitable to here undertake to distinguish or analyze the cases
cited. Precedents and rules of testamentary instruction may afford
valuable aid when the testator's intention is in doubt, but when that
intention is clearly expressed in the will, and violates no rule of public
policy, it must be given effect. It overrides precedents and technical
rules of construction. This "pole star", as it is sometimes termed,
of testamentary construction " leads into various courses, since every
will must be steered by its own luminary. Yet uniform justice is
better than strict consistency." Schouler's Exors. & Admrs. § 474.
"It may well be doubted," said Mr. Justice Miller in Clari;, v. Johns-

456

BRADBURY V. JACKSON.

[97

ton, 18 Wall. 493, "if any other source of enlightenment in the
construction of a will is of much assistance than the application of
natural reason to the language of the instrument, under the light
which may be thrown upon the intent of the testator by the extrinsic
circumstances surrounding its execution, and connecting the parties,
and tl1e property devised, with the testator, and with the instrument
itself." No two wills are ever precisely alike. No two testators are
situated precisely the same, and it is both unsafe and unjust to interpret the will of one man by the dubious light afforded by the will
of another.
Coming now to the instrument before us, we find that the testator
had two natural heirs, his granddaughter Eliza and his son Charles.
The former had been a member of his household, and he had conveyed to her and her mother his homestead in Augusta. He calls her
in the will his "dear granddaughter," and it is evident that the ties
of association had strengthened those of natura] affection. He had
made advances to his son for him to go into business. He had
bought of him his one-fourth interest in the homestead. The testator knew that his wife had devised property to Charles, placing it in
trust as she was bound to do by her promise to her brother in order
to receive anything from him. Charles had often complained of the
disposition which was made of his mother's property. The testator
had himself conveyed property to Charles, placing it in trust, with a
right of disposition by will. He had seen his son make an unfortunate disposition of the property he had had the control of~ and he
feared that what he should leave him would also be lost if left to his
unrestricted control, and that old age might find him in need. He
anticipated that, notwithstanding the property Charles had already had
from both the testator and his wife, and the $8000.00 bequeathed him
by the will, he might in the future be very unfortunate, and there
might arise a pressing necessity for his relief. It is evident that he
did not have confidence in his son's business capacity, in his ability to
successfully manage or long retain any property over which he had
the power of alienation; and that, judging the future by the past,
he feared an "unfortunate disposition" of such means as Charles
might control. That these facts were present in the testator's mind
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at the time he made the will cannot be questioned, for they are all
recited in the will itself.
The ninth item of the will directs that the residue of the property,
after paying bequests, gifts, debts, and expenses, be divided into two
equal parts by his executors, and transferred, one-half to the trustees
for his grandchild, and one-half for the trustees of his son. In item
ten he gives to the trust~es for his grandchild the one-half of the
property conveyed to them by his executors, and declares the purposes of the trust, and the nature and extent of the beneficial interest
of the cestui que trust. He makes her his residuary legatee, including lapsed beq nests, "and the reversionary or other interests in the
property in trust for my son Charles." In the next item of the will
he gives to the trustees in trust for Charles the half of the property
to be transferred to them by his executors, and proceeds to declare
the purposes of the trust, and to define the nature and extent of the
son's beneficial interest. The trustees are directed to pay the net
income to Charles during his life, in quarterly payments, and if convenient, monthly. Should he marry again, as he did during the testator's lifetime, and have issue, such issue are to have the property.
Should the wife survive him without issue, the testator states that
Charles has the right to dispose of one-half of the block of brick
stores in Augusta, and can make provision for her. If Charles is
unfortunate, and there is pressing necessity for it, the trustees may
advance him not exceeding $5000.00 in all.
Such are the terms of the will. , Reading it in the light of the
facts which the testator had present in his mind at the time he made
it, we think it clear that he intended to give to his son a life interest
in the income only of the trust fund named in item eleven of his
will, with a right in case of misfortune and pressing necessity, upon
the trustees so finding and certifying, to receive not exceeding five
thousand dollars from the principal. Indubitable evidence is afforded
that he believed he had done this and nothing more by the statements, that his granddaughter i~ his residuary legatee in the reversionary and other interests in the property in trust for his son, and
that the son can provide for his wife, in case he marries again, out of
the property over which he already had the power of disposition by
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will. It is incredible that Mr. Bradbury would have incorporated
this last statement into the same clause of a will by which he
intended to give Charles the right to dispose by will of $90,000.00
of property. Mr. Bradbury was a lawyer of long experience and
large practice. The matter of the son's right to dispose of property
by will was present in his mind, brought sharply home to his attention at the time he was writing the very item of the will under which
the plaintiff claims, and yet plainly the testator regarded the block
of brick stores as the only property from which Charles could make
a future testamentary provision for his wife. No thought could have
been further from his mind when he penned that statement than that
Charles had the entire beneficial interest in and the power of disposal
by will of the $90,000.00 which he had just given to trustees, with
directions to pay the net income to Charles during his life.
It is strongly urged that certain parts of the will manifest a contrary intention. Stress is laid upon the direction that the executors
shall see that the certificates of stock they deliver shall show for
whom the trustees are holding the property. This may require a
few more words, but it can be done as well under one construction
of the will as the other. In the residuary clause the testator speaks
of the reversionary or other interests "in the property in trust for
my son Charles." In a sense it was in trust for Charles, as he was
to have the ipcome from it for life, and possibly $5000.00 of the
principal. The context wherein he speaks of reversionary or other
interests in this fund passing to the residuary legatee, is strong evidence that when he used the words he did not intend that Charles
should have the entire beneficial interest in the property. It is hardly
probable, in view of all the provisions and recitals in the will, and in
view of the advanced age of the testator when he made it, that when
he spoke of reversionary or other interests he had nothing more in
his mind than the remote possibility of his surviving his son.
\Vhen the testator explains his reasons for making the disposition
of his property which he did, it is contended that the statement that
he would prefer to give Charles the property directly, free from the
trust, is inconsistent with an intention that he should not take the
entire beneficial interest; and that the same is true of the further

Me.]

BRADBURY

V.

JACKSON.

459

statement m the same connection, that he fears what he leaves for
him would be lost if left for the son's unrestricted control, and old
age might find him in need. That might be true if the words stood
alone, but these words were used to express the testator's reason, as
well as his regret that he felt compelled not to give Charles a larger
interest than he did. He feared that whatever the son had the control
of would be "lost." The words must be read in connection with the
other parts of the will, which plainly show an intention to give but
a life interest in the income. It is not probable that the testator
would give an unlimited power of disposition over a large estate to
one whom experience had taught him was incapable of wise and
prudent business management.
Lastly, the use of the word "advance" is said to indicate that the
testator understood the corpus of the fund to be vested in his son.
The use of the word is undoubtedly consistent with that view, but
the intention of the testator is to be gathered from the whole will,
and not from isolated words and phrases. The most exact of men
do not always express themselves with equal care and precision.
This is as true of wills as of other human transactions. The testator's predominant idea was to care for his granddaughter and his
son, and that the bulk of the estate which he left. should be preserved
and applied for this purpose, and not "lost" or made the subject of
"unfortunate disposition." Sad experience had taught him that
what the son controlled he might well fear would be lost. His
intention extended beyond the preservation of the income of the trust
fund for the life of his son, and he provided that after Charles'
death without issue it should vest in the "dear granddaughter." A
will is not to be expounded by a word here and another there, but
hy what on the whole was the testator's scheme for the rational disposition of his estate.
Such being Mr. Bradbury's intention as expressed in his will, and
construing the will in the light of that intention, has he used appropriate language according to the rules of law to carry that intention
into effect'? The plaintiff invokes the familiar rule of testamentary
construction that where an estate in fee simple is devised, or an absolute gift of personal property made, a devise or gift over is void, and the
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estate first given cannot afterwards be cut down except by the use
of clear and appropriate language. Wallace v. Hawes, 79 Maine,
177; Loring v. Hayes, 86 Maine, 351; Mitchell v. ~Horse, 77 Maine,
423, 52 Am. Rep. 781. The answer is, that that is not this case.
The trust fund is not given to the trustees "in trust for Charles"
and nothing more. If it were, he would take both the legal and
equitable estate in the corpus of the fund. The purposes of the
trust are declared. They are to pay the net income to Charles
during his life. If he has issue they are to have the property left
for him "as aforesaid," that is, left in trust for the purpose of paying to him the net income. There is no absolute gift of this property. It is given in trust for Charles, to pay the net income to him
<luring life. The words which give to the trustees and all the words
which declare the purposes for which the trust is created, are to be
read and construed together. A gift of the income of personal
property is a gift of a life estate. Sampson v. Randall, 72 Maine,
109. If there is nothing in a will to show an intention that anything should be paid to a legatee except the income of a fund during life, the fund upon his death falls into the residue. Wyrnan
v. Bartlett, 167 Mass. 222. Here there is ample evidence that the
testator intended to give no more than the income, and that intention
must be given effect. In re lJ,forgan (1893) L. U. 3 Ch. 222, Lindley, C. J., says, "I should have thought that upon the will the matter was reasonably plain, but we are pressed with authorities. Now,
I do not see why, if we can tell what a man intends, and can give
effect to his intention as expressed, we should be driven out of it by
other cases, or decisions in other cases. Of course there are principles of law which are to be applied to all wills, but if yon once get at
a man's intention, and there is no law to prevent you giving it effect,
effect ought to be given to it."
The plaintiff takes a life estate in the income only of the trust
fund named in the eleventh item of the will, with a right to have
paid to him not exceeding $5000.00 of the principal contingent upon
the trustees finding and certifying that there is a pressing necessity
for it. The remainder in said trust fund, by the tenth item of the
will, vested in Eliza Louisa Bradbury, subject to be divested by sur-
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v1vmg issue of the plaintiff, and at his death without issue is to be
paid over by the trustees to her, if living, or if deceased to such person or persons as are entitled to her estate.
Costs and reasonable counsel fees are to be allowed out of the
estate.
Decree accordingly.

ROBERT

F. DuN'roN, Trustee,
V8.

FREDERICK

Washington.
Deed.

Description.

Sea-Shore.

0.

PARKER,

and others.

Opinion April 27, 1903.
Plats. Eish Weir.
R. S., c. 3, ?, 63.

Colonial Ordinance, 1641-7.

In construing the description in a deed of land upon the sea-shore, upon the
question as to whether or not the shore is included in the conveyance,
certain well established general principles must be applied. By reason of
the Colonial Ordinance of 1641-7, the owner of the upland adjoining tidev.·ater prima facie owns to low water mark; and does so in fact, unless the
presumption is rebutted by proof to the contrary.
It is, of course, true that the owner of upland and shore may :separate the
ownership by the conveyance of the one and the retention of the other.
Where, in the conveyance of land upon the sea-shore, the side boundary
line is described as running "to the shore," and the boundary is thence
"by the shore," the side line terminates at the inner side of the shore,
and shows, in the absence of other calls or circumstances showing a contrary intention, that the inner side of the shore is intended as the boundary. A call in a deed which describes a line as running to a strip of land
whether shore or upland, does not carry the line over, across or .onto the
strip referred to, because the word "to" is a word of exclusion rather
than of inclusion.
But it does not by any means follow from the mere fact that the shore of
land is made a boundary, or that the boundary is "by the shore" that it
is by high water mark. The space between high and low water mark, prop-
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erly called the shore, is frequently of many rods in width, it has an outer
or seaward side and an inner or nplarn1 :-;i<le, and, nothing else appearing,
a boundary by the shore may he as well intende(l to mean the one as the
other. To determine which side of the shore is intended as the boundar)·
it is necessary to look for something further. It follows, that the starting
point of a boundary "by the shore" is one of the important elements in
throwing light upon the question as to which margin of the shore was
intended.
While a boundary which is described as commencing at high water mark on
the shore, and thence runs by the shore to another point at high water
mark, will, in the absence of other calls or circumstances showing a con- ;
trary intention, be construed as excluding the f'lhore, it is equally true Urnt
when both the termini of a boundary by the shore are at its outer margin,
the shore will be included. This is the necessary and logical re1mlt when
both the starting and ending points of the boundary by the shore are at
the same margin of the shore. The grantor's intention may not be so
apparent when one of the termini of the shore boundary is at one margin
and the other at the other. But even in such a case when nothing appears
in the case showing any motive for a separation of upland and shore, and
it does not appear that the shore has any value apart from the upland,
and there can be no reason why an owner of both should convey the one
and retain the other, if one of the krrnini of the bournlary by the i-;horP is
at low water mark, and the othPr, accordinf,!; to the technical construction
of a call in the deed, is at high water mark, the shore will lH:' rpgardecl as
included in the conveyancP, because of the strong prf'immption undPr
these circumstances, that such was the intention of the grantor.
In an action under R S., c. 3, ?, G8, to recovPr the penalty therein provided
for maintaining a fish weir below or beyond low water mark in front of the
shore or flats of the plaintiff, it appears that the plaintiff is the o,rner of
a large tract of land, containing about :-:eventeen hurnlred acrPs, known
as Petit Manan Point, which extends almost exactly south into the sea.
The water upon the east side of the Point is known as Pigeon Hill Bay,
~md that upon the west side ai-; DyPr's Bay. The Point is nearly separated
from the rest of the mainland upon the north by a long narrow inlPt,
known as the Carrying Place Cove, which extPncls from Dyer's .Bay on the
west side of the Point, in a south easterly direction towards, and to within
one hundred rods of the eastprn shore of the Point.
The plaintiff put into the case a- chain of dPPds comnwncing with one in
in 1820 and continuing until the conveyancPs to him afoi trusteP. These
deeds admittedly conveyed the upland arnl brought the title thereto into
the plaintiff. The question is whether or not they included and conveyed
the shores, and especially the eastern short' in front of which the weir
complained of is maintained. The earliPr deeds, prior to 1827, unquestionitbly included the shore. Whether or not the form of cle:-;eription adopted
in the various deeds from 1827 up to the time of the conveyance of an
undivide(l portion of the Point by quitclaim deed in 18G7 and the convey-
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ance of the remainder by a warranty deed in 1874, included the shore, may
be doubtful.
But in the warranty deed of ]874, under which the plaintiff claims, the
material calls are as follows,-" Beginning at a blue ledge at the southeast
corner of the E. A. Hilton lot, so-called," the boundary is then described
as extending westerly and northerly by some small lots, " to the Carrying
Place Cove, thence following the shore of said Cove northerly and westerly
to the waters of Dyer's Bay, thence southerly by the shore to the southern
extremity of Petit Manan Point, thence following the shore easterly and
northerly to the first mentioned bound."
It will be noticed that in this description the starting point is on the eastern
shore of the Point, and the termination of the first boundary line, which
extends across the Point to the Carrying Place Cove, is at low water
mark, according to the invariable construction of the language of this call.
The next boundary, which commences at low water mark and extends by
the shore "to the waters of Dyer's Bay," is necessarily by the outer
margin of the shore, because both termini are at that margin. From this
Point, low water mark at the junction of Dyer's Bay and the Carrying
Place Cove, the boundary is described as extending by the shore "to the
southern extremity of Petit Manan Point," which means, when considered
in connection with the starting point for this last boundary, the southern
extremity of the Point at low water mark. So that when the boundary
commences to run northerly, "following the shore" from the southern
extremity of the Point, it starts at the outer margin of the shore. The
form of the description above quoted ,ms followed in substancP arnl effect
in all the subsequent deeds until the title to the Point came to the plaintiff.
In accordance with the general principles above statecl it is considered by the
court that this description disclosei-i an intention on the part of the grantor
to include the shore upon the eastern side -0f this point of land, and that
the result is the same whether the southeast corner of the Hilton lot, the
point of beginning on the eastern shore, and the terminus of the boundary
after it has extended around the whole point, is at high or low water mark.
That it is unnecessary to determine the location of the blue ledge referred
to in the deed as at the southeast corner of the Hilton lot, because this
ledge was evidently selected as a convenient monument for the purpose of
indicating the point of beginning at the shore, rather than the identical
starting point on the shore with reference to high or low water mark.
It is further considere<l that this record title to the shore in the plaintiff,
which extends back to 18G7, and 1874, coupled with evidence showing a
possession by the owners of the upland for the entire period entirely consistent with the joint ownership of upland and shore, and r,;howing that no
claim to or possession of the shore was ever made or had by previous
owners of the upland or by anybody else, is sufficient to authorize the
maintenance of this action against these defendants, who do not claim to
have any title whatever or right to the possession of the shore. And that
consequently it is not necessary to determine the construction of the
descriptions in the prior deeds.
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Upon the issue of facts presented as to the character of the weir complained
of, held; that this weir is not one "the materials of which are chiefly
removed annually;" and that consequently the statute under which the
action is brought is applicable.
The language of this statute, "in front of the shore or fiats of another"
cannot be taken literally; the statute must contain some limitation other
than is expressed therein ; the criterion to be applied, in determining
whether or not a weir is in front of the shore of a plaintiff, within the
meaning of the statute, is whether or not it causes injury of some kind to
the plaintiff in the enjoyment of his rights as shore owner; the action
cannot be maintained unless it appears that the weir complained of is so
near or is so situated, with reference to plaintiff's shore that it in some way
injures or injuriously affects him in the enjoyment of his rights as owner.
Held; that it sufficiently appears from the situation, and from the evidence,
that the defendants' weir injuriously affects the rights of the plaintiff as
the shore owner.
See 8awyer v. Beal, ante, 356.

On report.

Judgment for plaintiff.

Action of debt under R. S., c. 3, § 63, to recover the penalty provided for maintaining a fish ,veir below or beyond low water mark in
front of the plaintiff's shore or flats in Pigeon Hill Bay, in Steuben,
vVashington County.
The case appears in the opinion.
H. H. Gray and 0. B. Donworth, for plaintiff.
E. Foster and 0. H. l-Ie1·scy; J. Ji: Lynch, 0. JI. 1-Ianson,
Campbel[, for defendants.
SITTING:

\\TI~WELL,

SAVAGE, SPEAR,

C ..J.,

EMERY,

\V HI'fEHOUSE,

F:

I.

HTROU'f,

tTtT.

C. ,J. This is an action under R. S., c. 3, § 63, to
recover the penalty therein provided for maintaining a fish weir below
or beyond low water mark in front of the shore or flats of the plaintiff. The case comes to the Jaw court upon report.
The first objection to the maintenance of the action is, that the
plaintiff does not own the flats in front of which the weir was erected,
that the deeds in his chain of title to the upland, of which the plaintiff is admittedly the owner, does not include the shore, the space
between high and low water mark.
\\TIBWELL,
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The tract of land owned by the plaintiff, and as to the title to the
upland of which there is no question, consists of a large point of
land, known as Petit Manan Point, containing about seventeen
hundred acres according to the earlier deeds, the area in the later
deeds being given as somewhat larger, and extends almost exactly
south into the sea. The water upon the east side of the point is
known as Pigeon Hill Bay and that upon the west side as Dyer's
Bay. The point is nearly separated from the rest of the main land
upon the north by a long, narrow inlet, known as the Carrying Place
Cove, which extends from Dyer's Bay on the west side of the point,
in a southeasterly direction towards, and to within about one hundred
rods of, according to the plan, the eastern shore of the point.
The plaintiff put into the case a chain of deeds, commencing with
one in 1820, and continuing until the conveyances to him as trustee.
The question is, whether these deeds conveyed the shores of this
point of land, and especially the eastern shore opposite to which the
weir complained of is maintained. The descriptions in these various
deeds are not the same but they can he classified into groups. The
first two deeds offered in evidence unquestionably included the shore.
The description is: "Also Petit Manan Point, bounded easterly by
Pigeon Hill Bay and westerly by Dyer's Bay." In the next deed
the description is different, but it is said therein that the property is,
"the same which was conveyed to me by Samuel Freeman and John
Taylor, Esq." And as the deeds to this grantor from Freeman and
Taylor included the shore, this reference to those deeds is sufficient
to show that the shore was intended to be included in that conveyance.
In 1827, the grantee in the last deed conveyed the tract of land,
employing this language in the description: "Beginning at the land
of Moses l\foCaleb and running southerly by the shore of Pigeon Hill
Bay on the east to Petit Manan Point, its western shore bounded by
Dyer's Bay, and northerly by an arm of the sea called the Carrying
Place (meaning undoubtedly the Carrying Place Cove) and the land
belonging to" various settlers. An examination of the deed of the
Moses McCaleb lot, first conveyed as a separate lot to him in 1824,
shows that in accordance with the well settled doctrine in this State,
the seaward boundary of this lot was at high water mark. As the
VOL. XCVII
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starting point in the description of the deed of the main tract is at
the McCaleb lot, at high water mark, and extends from this starting
point "by the shore," it would follow, if nothing else appeared, that
this eastern boundary was along the inner margin of the shore or at
high water mark. Bnt the language used by the grantor in describing the other boundaries of this tract, where it is contiguous to tide
waters, renders the construction of the description of the eastern
boundary more doubtful, and might have a controlling effect in ascertaining the true intention of the grantor. It will be noticed that the
western and northern boundaries of the point in the description, are
Dyer's Bay and the arm of the sea known as the Carrying Place
Cove; this language undoubtedly included the shores upon these
sides of the tract. Inasmuch as there is no conceivable reason why
the shores on the northerly and westerly sides of the point should
have been conveyed, and that upon the easterly side retained, and, as
in fact, there is no reason apparent or suggested why either of the
shores should have been retained by this, or by any of the subsequent
grantors, who adopted the same form of description in their various
deeds, the fact that the conveyance included the shores upon these
two sides might properly have great weight in tending to show that
the language used for the purpose of describing the eastern boundary
was not used in its technical sense, but that the grantor intended to
convey the shore upon the eastern as well as upon the other two
sides of the point. See Store1' v. Freeman, 6 Mass. 435. But we do
not think it is necessary to determine the question, whether or not the
deeds in this group, in view of all the surrounding circumstances,
conveyed the shore, because of the description adopted in the later
deeds.
The description above quoted was adopted in substance and effect
by the grantors in all of the intervening <leeds until Franklin Brown
and others acquired title to the tract by a quitclaim deed from one
John Brown in 1867, and by a warranty deed of one undivided-half
of the tract from James B. Mansfield in 187 4. In the warranty
deed of 1874 the material calls are as follows: "Beginning at a
blue ledge at the southeast corner of the E. A. Hilton lot, so-called,"
the boundary is then described as extending westerly and northerly
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by some small lots, "to the Carrying Place Cove, thence following
the shore of said Cove northerly and westerly to the waters of Dyer's
Bay, thence southerly by the shore to the southern extremity of Petit
Manan Point, thence following the shore easterly and northerly to
the first mentioned bound."
In determining the construction of the description in a deed of land
upon the seashore, certain well established general principles must be
applied. By the Colonial Ordinance of 1641-7, it was provided
that in such cases, "the proprietor of the land adjoining shall have
propriety to low water mark," etc. By reason of this ordinance the
owner of the upland adjoining tide water prima facie owns to low
water mark; and does so in fact, unless the presumption is rebutted
Ly proof to the contrary. Doane v. Willcutt, 5 Gray, 335, quoted
with approval in Snow v. Mount Desert Island Real Estate Company,
84 Maine, 14. It is, of course, true that the owner of upland and
shore may separate the ownership by the conveyance of OlJe and the
retention of the other, and, as has frequently been decided in the
states to which this ordinance i~ applicable, where the side boundary
line of the lot conveyed is "to the shore," and thence '' by the shore,"
the side line terminates at the inner side of the shore, and shows, in
the absence of other calls or circumstances showing a contrary intention, that the inner side of the shore is intended as the boundary.
That is, a call in a deed which describes a line as running to a strip
of land, whether shore or upland, <loes not carry the line over, across
or onto the strip referred to, because the word "to" is a word of
exclusion rather than of inclusion. This logical result was adopted
in the leading case of Storrer v. Jlreeman, supra, and has since been
universally followed in this State.
But it does not by any means follow from the mere fact that the
shore of land adjoining tide waters is made a boundary, or that the
boundary is "by the shore," that it is by high water· mark. The
space between high and low water mark, properly called the shore,
is frequently of many rods in width, it has an outer or seaward side
and an inner or upland side, and, nothing else appearing, a boundary
by the shore may be as well intended to mean the one as the other.
To determine which side of the shore is intended as the boundary it
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is necessary to look for something further. It follows, that the starting point of a boundary "by the shore'' is one of the important elements in throwing light upon the question as to which margin of the
shore is intended, because, as we have_already se~n, low water mark
is as much the shore as is high water mark.
In the description in this deed the starting point is on the eastern
side of the point at the southeast corner of the Hilton lot, but, it will
be noticed, that the next call is not by the shore. The first boundary
line, which commences at the Hilton lot, extends across the land to
the Carrying Place Cove, and the termination of this first line is not
the shore, but the Cove. The language is not "to the shore," but
"to the Carrying Place Cove," language which has been invariably
held to have the effect of carrying the line across the shore to low
water mark. The next boundary, which starts as we have just seen
at low water mark in the Cove, is by the shore, necessarily by the
outer margin of the shore, because it commences at the outer margin,
and it extends "to the waters of Dyer's Bay"; so that here again the
termination of the boundary is not the inner but the outer side of the
shore1 as the expression "to the waters of" a bay, has always been
construed as meaning to low water mark. So that the starting point
for the next boundary, which extends around the whole point to the
place of beginning on the eastern shore, is at low water mark, and
the boundary follows the outer margin of the shore to the southern
extremity of the point at low water mark. This expression, "southern extremity of Petit Manan Point" is certainly at least as capable
of meaning the extremity of the point at low, as at high water mark,
and when taken in connection with the starting point shows that the
former was intended.
So that when the boundary, according to the description, commences to run northerly, "following the shore" from the southern
extremity of the point, it starts at the outer margin of the shore.
While a boundary which is described as commencing at high water
mark on the shore, and thence runs by the shore to another point at
high water mark, will, in the absence of other calls or circumstances
showing a contrary intention, be construed as excluding the shore, it
is equally true that when both the termini of a boundary by the
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shore are at its outer margin, the shore will be included. This is the
necessary and logical result when both the starting and ending points
of the boundary by the shore are at the same margin of the shore.
Of course, the grantor's intention may not be so apparent when one
of the termini of the shore boundary is at one margin and the other
at the other. But even in such a case when nothing appears in the
case showing any motive for a separation of upland and shore, and it
does not appear that the shore has any value apart from the upland,
and there can be no reason why an owner of both should convey the
one and retain the other, if one of the termini of the boundary by
the shore is at low water mark, and the other, according to the technical construction of the call in the deed, is at high water mark, the
shore will be regarded as included in the conveyance, because of the
strong presumption, under these circumstances, that such was the
intention of the grantor. Snow v. JJfount Deser·t L'5land Real Estate
Company, 84 Maine, 14.
In this case, in view of these principles and of the situation, we
decide that the description above quoted in the warranty deed of 1874
to Brown and the other grantees, discloses an intention upon the
part of the grantor to include the shore upon the eastern side of this
point of land; and that the result is the same whether the southeast
corner of the Hilton lot, the starting poiut of the line which extends
westerly and northerly to the Carrying Place Cove, and the terminus
of the boundary that extends from low water mark in the Carrying

Place Cove around the shore by its outer margin, is at high or low
water mark. So that it is unnecessary to determine the location of
the blue ledge referred to in the deed as at the southeast corner of
the Hilton lot. This ledge at the southeast corner of the Hilton lot
was evidently selected as a convenient monument for the purpose of
indicating the starting point at the shore, rather than the idcntieal
starting point on the shore with reference to high or low water mark.
Br-cwlcett v. Per·sons Unknown, 53 Maine, 238.
The lot spoken of in this and the later deeds as the Hilton lot is
the same that was earlier referred to as the McCaleb lot, except that
while in the first deed of the lot the seaward boundary was so
described as to limit it to the inner margin of the shore, in a deed
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of this lot in 1848, and in the subsequent deeds thereof, tha_description carried the shore boundary to low water mark.
The form of the description in the warranty deed of 1874 to
Brown and other grantees was followed in effect in all the subsequent deeds until the title to the point came to ~he plaintiff: While
the description in the quit claim deed of 1867 to the same grantees
was not precisely similar to that in the warranty deed, it was sufficient, in accordance with the principles which we have referred to,
to include the shore upon the eastern side.
So that whether the deeds prior to the time that Brown and others
acquired title in 1867 and in 1874, included the shore or not, the
plaintiff has introduced a chain of deeds, commencing in 1874 and
ending in the conveyances to himself, which include both upland and
shore, and evidence from which it appears that the possession of
himself and of those under whom he claimed, for the entire period
has been entirely consistent with the joint ownership of upland and
flats, and that no claim has ever been made by previous owners or
by anybody claiming under them to any ownershir in the shore. In
fact, the evidence is full and uncontradicted that the owners of the
upland during this period have had the exclusive and uninterrupted
possession of the shore. This tract of land has been principally used
for pasturing a large flock of sheep, and has been especially valuable
for this purpose because of the great extent of shore which enabled
the sheep, averaging about three hundred in number, to there get
their food during the winter months.
We think that this record title to the shore since 1874, a period
of almost thirty years, with a possession of this character entirely
consistent with the ownership of the shore, and without any claim to
or possession of the shore by any one else, inconsistent with such
ownership, is sufficient to authorize the maintenance of this action
against these defendants, who do not claim to have any title whatever or right to the possession of the shore, especially when it is at
least doubtful if the earlier deeds, considered in connection with the
situation and the other calls therein, showed any intention on the
part of the grantors to retain the ownership of the shore. The very
nature of the use made of this tract of land, the value of the shores
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for this purpose, and their want of value if separated from the
upland, would be circumstances of much weight in determining the
construction of these earlier deeds, if it were necessary to decide that
question.
,
Another defense relied upon is that the weir complained of is one,
"the materials of which are chiefly removed annually", and that
consequently, as the weir does not come within the statutory exception
to this clause, the statute is not applicable to it. A brief description
of the method in which the weir was constructed, and of the portion
that is annually removed, will show the fallacy of this contention.
The weir consists of a pound and two wings; large posts, seven or
eight inches through at the bottom and thirty-five feet or more in
length, are driven with the use of a pile-driver, six feet or more into
the ground under the sea; these posts are six feet apart around the
pound and ten feet apart along the wings; two hundred posts of this
character are used. In the space between every two of these large
posts, three or four smaller ones are used. They are all joined
together by two rows of stay-laths; when the weir is put into condition in the spring, about twelve hundred pieces of birch brush, twenty
to twenty-five feet long, are fastened to the stay-laths, extending.
from high water downward.
In the fall of the year when the weir is being prepared for the
winter season, so that it will be as little injured as possible ~y the
floating ice, these pieces of brush and one row of the stay-laths
are taken off, and the tops of all the posts, down to about three feet
above low water, are removed. Every spring the tops of the posts,
the top row of stay-laths and new pieces of brush, the old brush
having become generally unsuitable for a second year's use, are put
back. The expense of replacing these portions of the weir in the
spring, including the costs of the new brush, is trifling. According
to the testimony of one of the defendants who is most familiar with
this matter, the cost of the new brush is only about twelve dollars,
and three or four men can do the work of replacing the top of the
posts, the top row of stay-laths and of putting on new brush in
about four tides. The case does not show the cost of the building
of the substantial portion of the weir which we have above described,
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but it is evident that the annual cost of putting the weir into condition for the season's fishing is insignificant compared with the
expense of building the permanent and su~stantial portion of the
weir.
Some of the witnesses upon the part of the defense, who testified
that the principal part of the materials were annualiy removed, gave
as the reason for their opinion, that the brush was a necessary part
of the weir without which it would be useless for the purpose
intended. It is undoubtedly an important part in making the ,veir
serviceable for the purpose for which it was intended, but it by no
means follows that it is the principal part of the weir.
e are satisfied, this issue of fact being submitted for the determination of the
court, that the materials of this weir were not chiefly removed annually. The principal part of the weir is the permanent structure
consisting of the posts driven close together down into the ground
under the sea, which are designed to remain until it becomes necessary, from time to time, to replace them, as the old posts become
rotten and decayed.
This court has recently decided that the language of this statute,
"in front of the shore or flats of another" cannot be taken literally;
that the statute must contain some limitation other than is therein
expressed, and that the criterion to be applied in determining whether
or not a weir is in front of the shore of a plaintiff, within the meaning of the statute, is whether or not it causes injury of some kind to
the plaintiff in the enjoyment of his rights as shore owner; that the
action provided by this statute cannot be maintained unless it appears
that the weir complained of is so near or is so situated, with reference to a plaintiff's shore, that it in some way injures or injuriously
affects him in the enjoyment of his rights as owner. Sawym· v. Beal,
ante, p. 356. In that case the weir was situated a long distance from
the plaintiff's shore, upon ledges, which were entirely independent of
the shore; there was a channel between the weir and the shore
through which vessels of considerable size could pass; the plaintiff
had no weir or fishing privilege that was in any way affected by that
of the defendant: so that in that case it was decided by the court
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that no injury to the plaintiff was shown, and that the action could
not be maintained.
The Ritnation in this case is entirely different; when the defendant's weir was first built it was attached to a ]edge on the plaintiff's
shore, and, although this attachment was later discontinued, during
the first part of the season of 1901, and at the time alleged in the
writ as the date when the weir was maintained without the owner's
consent, one of the wings came to within about thirty feet of the
plaintiff's shore at low water; there were other fishing privilC'ges
along the eastern shore of this point and one weir, at this time, was
maintained by the person in charge of the property, situated a short
distance southerly of the defendant's weir. We think it evident in
this case that the defendant's weir injuriously affected the rights of
the plaintiff as the owner of this shore.
Jndgment fo1· plaintiff for $50.00.

INHABIT.ANTS

{)Ii'

CAR'l'HAGE V8. lNHABl'l'AN'l'S OF CANTON.

SAME 'L'S. lNHAHITANTS OF LEWISTON.

Franklin.
Pauper.

Derivative Settlement.

Opinion April 27, 1903.
Minor,q,

Parent and Child.

EmanC'ipatfon.

It is wt>ll settled in this State that a minor child may become emancipated
from its parentH.
An emancipated child will not take the subHequently acquired pauper settlement of its parent, but will take by derivation that of the parent at the
time of the emancipation.
Emancipation must be by consent, express or implied of the parent if living,
and is an entire surrender of all right to the care, custody and earnings
of the child, as well as a renunciation of parental duties. It occurs by the
voluntary act of the parent in surrendering the rights and renouncing
the duties,of his position, or, in some ,vay conducting in relation thereto
in a manner which is inconsistent with any further performance of them.
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For the purpose ,of determining whether or not a parent has thus voluntarily surrendered all right to the care, custody and earnings of his child, and
renounced all future parental duties, it is frequently of the greatest importance to ascertain the subsequent conduct of parent and child, and this
may throw great light upon the intention of the parent at the time of the
claimed emancipation.
The pauper settlement of one who, as a child, was emancipated from his
parents, and has never gained a settlement on his own account, continues
in the town where the father's settlement was at the time the enrnncipation took place.

On report.

Judgment for plaintiff against Canton.

Actions of assumpsit for pauper supplies furnished by the plaintiff town to a man and his family who fell into distress in Carthage.
The pauper had never gained a settlement in his own right either
in any of the three towns concerned or elsewhere.
The case appears in the opinion.

E. E. Richards, for plaintiff.
J. P. Swasey, for defendant town of Canton.
J. W. Mitchell and A. T. L' Heu?'eux, City Solicitor, for defendant
City of Lewiston.
SITTING: WISWELL, C. J., EMERY, WHrrEHousE, STnouT,
SAVAGE, SPEAR, .TJ.
WISWELL, C. J. These two cases are submitted together to the
law court upon a report of the testimony, which is applicable to
both.
Pauper supplies were furnished by the plaintiff town to one
George Jones and family between December 9, 1900, and April 13,
1901. During that period the pauper had his settlement either in
the town of Canton or in the city of Lewiston, and the question
submitted for the determination of the court is, which municipality is
liable to the plaintiff town, no question being made as to the necessity for pauper assistance, the amount of the supplies furnished, the
reasonableness of the charges or the statute notices and replies.
It is agreed that the pauper never gained a pauper settlement in
his own right. At the time of his becoming of age his fa~her's settlement was in the city of Lewiston, but it is claimed by the defendant
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in the case against Lewiston, that the pauper was emancipated by
his father many years before that time, while the latter's settlement
was in the town of Canton, and that the pauper took the settlement
of his father at the time of such emancipation. This is the single
question presented for our determination.
Bearing upon this question the following facts are material: The
parents of the pauper separated in the year 1875, or just before the
commencement of that year. They were divorced upon the libel of
the wife at the October term, 1876, of the Supreme Judicial Court
for Kennebec County, and at the same time a d~cree was made giving
the care and custody of the two minor children, the pauper being
one of them, to the wife. In the libel the date of the birth of
George was given as Oct. 7, 1868, and this substantially corresponds
with the less exact testimony of the father as to the son's age.
After the separation of the parents, but before the decree of divorce,
the father, then living at Pittston, took his two young boys to Canton
where he stayed, and kept them with him, for about two months;
during that time he made various efforts to obtain homes for the
boys, but at the expiration of that time, being unsuccessful in these
efforts, he left the two boys with the selectmen of the town, by whom
they were carried to the poor farm, and the father went to Lewiston
where he has continued to reside ever since. From the time in 1875,
when the father left his two sons in Canton, he exercised no care over
them whatever, he did not see them again until they had become,
as he expresses it, men grown, he did not communicate with them
directly or indirectly in any way, he in no way exhibited any interest
in them, nor sense of responsibility as to their welfare, he contributed
nothing to their support, made no claim for their earnings and had
no know ledge of the manner in which they were cared for, or as to
what they were doing, he did not even see the son, George, except
upon two casual and brief occasions, until after the latter had become
twenty-one years of age and was married.
During this period the father was by no means in a condition
of destitution. Shortly after he commenced living in Lewiston in
1875 he obtained employment, and continued to be steadily employed
with occasional exceptions when he was unable to work on account
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of sickness, up to the present time. During this time he received as
wages $1.50 per day, or $10 per week, except that sometimes during
the winter he worked in the woods for $16 per month and his
board. In addition to this, in about the year 1881, he commenced
to receive a pension of $4 per month, which in 1884, after an
intermediate increase to $8 per month, was increased to $1 2 per
month. In about 1879, the father remarried and has a son by his
second marriage, who is now about 21 years of age.
In this State the doctrine has become settled by a long line of
decisions that a minor child may become emancipated from its parent,
and that in such case the child will not take the subsequently
acquired settlement of its parent, but will take by derivation that of
the parent at the time of the emancipation. What is emancipation
is a question of law, whether or not there has been an emancipation
is one of fact. In this case both questions are submitted to the
court.
This question of emancipation must, of course, be determined upon
the peculiar facts and circumstances of each case, and nothing more
than general rules or tests can be laid down which will be applicable to all cases. But this has been done in several instances by this
court. In Lowell v. Newport, 6G Maine, 78, it was said: "lt must
be by consent, express or implied, of the parent if living, and is an
entire surrender of all right to the care, custody and earnings of the
child, as well as a renunciation of parental duties." In Sarijo'l·d v.
Lebanon, 31 Maine, 124, it was said that the test to be applied is
that of "the preservation or destruction of the parental and filial
relations." In Jl,fonrne v. Jackson, 55 Maine, 59, it is said that
emancipation occurs "by the voluntary act of the parent in surrendering the rights and renouncing the duties of his position, or, in
some way, C'Onducting in relation thereto in a manner which is inconsistent with any further performance of them." It is, of course, true
that for the purpose of determining whether or not a parent has thus
voluntarily surrendered all right to the care, custody and earnings of
his child, and renounced all future parental duties, it is frequently
of the greatest importance to ascertain the subsequent conduct of
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parent and child, as this may throw great light upon the intention of
the parent at the time of the claimed emancipation.
Applying these general rules, thus somewhat differently stated, to
the facts· of this case, we are satisfied that there was an entire surrender by the father of his right to the care, control and earnings of
his children, and a renunciation of his parental duties towards them, at
the time that he left them in Canton in 187 5. His conduct from that
time on has been entirely inconsistent with any other theory. It can
not be said that the parental and filial relation exists between a father
and a child, when the father has abandoned his child of the age of
seven years, and never after that time exhibited any interest in or
sense of responsibility as to his welfare, contributed nothing to his
support when support was needed, and claimed none of his earnings
after he had become more than self-supporting, when he does not in
any way communicate, with his child, and is entirely ignorant of what
the child is doing or of what is being done for him.
It is undoubtedly true that the mere separation of father and child,
or the mere failure of the former to contribute to the support of the
latter, are not sufficient for the purpose of showing such a voluntary
abandonment ~nd renunciation as are necessary to constitute an emancipation. These conditions may be accounted for by reason of the
misfortune, or destitution of the father, without disclosing any intention upon his part to permanently terminate the parental and filial
relation. But in this case, as we have seen, the father was not in a
condition of poverty; during all of this time he was receiving fair
wages, with practically steady employment. In addition to this he
received a pension, which, for a number of years before the son
became of age, amounted to $12 per month. He could have supported these two children if he had desired to, and the fact that he
never contributed anything towards their support after his abandonment of them in 1875, and since then has evinced no interest whatever in their welfare, is satisfactory evidence to us that he did not
support them for the reason that he did not want to, and that he
understood he had no further concern as to them. As said by this
court in Liberty v. Pcderrno, 79 Maine, 4 73 : ' The separation of the
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child from the father was not occasioned through poverty, nor in
other respects did tlrn parental and filial relation continue."
We have not considered the effect of the decree giving the divorced
wife the custody of these children, because we are satisfied that there
was an emancipation prior to that time, and also because it appears
from the case that the mother in fact did not have any care, custody
or control of the children.
As this emancipation to<;>k place when, as it is agreed, the settlement of the pauper's father was in Canton, and as the pauper never
gained any other settlement than that derived from the father at the
time of the emancipation, the town of Canton must be held liable
for the supplies furnished. The entries will be,
In the case of Inhabitants of Carthage v. Inhabitants of Canton, judgment fo1· pl<tint[ffs for
$187.15 and interest since the date of the writ.
In the case of Inhabitants of Carthage v. Lewiston,
ju.dgment for df'jendant.
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SETH STERLING, In Equity,

vs.
ELLA A. LITTLEFIELD, and another.
CUMBERLAND.
Equity.

Opinion April 27, 1903.

Nuisance.

Action at Law.

Way.

It has always been the general rule in this State, that while, in a proper

case, equity will interfere to prevent a threatened and prospective nuisance, it will not take jurisdiction to compel the removal of an alleged
nuisance, which is already existing, and restrain its continuance, until the
alleged infringement of the complainant's rights, and the existence of the
nuisance resulting therefrom, have first been established in an action at
law.
To this rule there are various exceptions which have been recognized by the
court. The aid of the equity court and its intervention by injunction may
be invoked in the case of an existing nuisance, notwithstanding that the
right has not first been determined, when the necessity ~is'iimperious, or
where immediate and irreparable injury is threa~ened unless relief be given
in equity, or where, on account of the necessity of a multiplicity of suits
at law, or even for some other sufficient reason, the remedy at law would
be inadequate.
In this case, in which relief in equity is sought to remove an alleged nuisance which is already existing, and to prevent its continuance, there is no
allegation in the bill that the complainant's rights have been determined
in an action at law. There is no allegation from which it can be inferred
that there is any imperious necessity for invoking the aid of equity to
remove by injqnction the already existing nuisance, if nuisance it is. The
allegation's do not bring the case within any of the exceptions to the general rule above stated. The right of the plaintiff is not clear. It is evident
from an inspection of the bill that his right must largely depend upon oral
testimony.
Held; that the ruling of the court below in sustaining the defendants' demurrer to the bill was correct.
Davis v. Auld, 96 Maine, 559, distinguished.

Appeal in equity. Appeal dismissed.
Bill in equity brought by the plaintiff, Seth Sterling, in which he
alleged that he is the owner of certain premises on Peaks Island,
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to which premises is appurtenant a right of way over land now
owned by the <lefendant Littlefield, fLCross which way the defendant
Rounds, as tenant of Littlefield, has erected a building which wholly
obstructs this way and completely cuts off the plaintiff from access
to the sea shore on Peaks Island. The bill alleged further that the
plaintiff, and those through whom he acquired title, have used the
way continuously for all purposes connected with the sea shore since
the year 1828, when the way was granted. The plaintiff therefore
prayed tl~at the defendant Rounds be ordered to remove a11 obstructions to the nse of this way erected by him, or his agents or
employees, and that both defendants be enjoined from interfering
with the use of this way by the plaintiff. The defendants demurred,
alleging as causes that the plaintiff has a plain, adequate and complete remedy at law, and also that it does not appear from the plaintiff's bill that his title or right relative to this way has ever been
previously determined in an action at law, or that there is any
impediment to such an action being brought, or that there ever was
or now is any authentic record of such title.
The presiding justice, in the first instance, sustained the demurrer
and dismissed the bill. The plaintiff appealed to this court.
Wm. H. Gulliver; B. D. and H. Jl,I, Verrill and C. D. Booth, for
plaintiff.
A court of equity has jurisdiction in cases of nuisance, R. S., c.
77, § 6, cl. V, and the obstructing of a private way by a building,
or otherwise, is declared by statute to be a nuisance. R. S., c. 17, § 5.
Davis v. Auld, 96 Maine, 559. Since there is no logical ground
for distinguishing between different kinds of nuisanc~s, this decision
in Davis v. Auld can be construed to mean nothing else than that
the court will take original jurisdiction of all cases involving the
abatement of a nuisance. .llfiller v. Washburn, 117 Mass. 371;
Nash v. New England Life Ins. Co., 127 Mass 91; Gerrish v. Shattuck, 132 Mass. 235; Middlesex Co. v. Lowell, 149 Mass. 509;
Payson v. Burnham, 141 Mass. 547.
It is a well establisl1ed rule that a court of equity will grant relief
by injunction where the plaintiff's right has been long enjoyed without interruption and has only recently been injured. Porter v.
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Whitman, 17 Maine, 292; ]}Ioor v. Veazie, 31 Maine, 360; Morse
v. JJicwhfos Water Powe1· & ]}Jill Co., 42 Maine, 119; Jordan v.
Woodward, 38 Maine, 425; Varney v. Pope, 60 Maine, 192; Rocleland v. Water Go., 86 Maine, 55, 58.
The plaintiff has not an adequate and complete remedy at law, for
the injury complained of constitutes a permanent obstruction of the
plaintiff's rights, for which an action for damages is not an adequate
remedy.
Prop1·id01·8 of ]}Jaine lVhm:f v. Proprricto1·s of Custom
llousc Whm:f, 85 Maine, 175; Gadiyan v. Brown, 120 Mass. 493;
Lockwood Co. v. Lmc1·cncc, 77 Maine, 297; Smith v. Smith, 148
Mass. 1, 5; Otrpcnte1· v. Orpital ]-:;'lectric Co., 1 78 Ill. 29.
The injury complained of is irreparable. JJ[oor v. Veazie, supra.
An action at law would lead to a multiplicity of suits, to avoid which
equity will take jurisdiction. Haslwll v. Thurston, 80 Maine, 129,
133; Boston & }Iaine R. R. v. 8nllirnn, 177 Mass. 230; Rockland
v. Rockland lVater Co., 86 Maine, 55.
X o causes of demurrer other than the two stated in defendants'
demurrer are properly before the court. Story's Eq. Pleadings, §
464; 5 Am & Eng. Enc. Law, 553.
T'here is no cause for demurrer on the ground that the bill does
not sufficiently or with certainty allege the plaintiff's right. Atkins
v. Bordrnan, 2 Met. 457, 463; Bangs v. Parker, 71 Maine, 458.
If, however, the use under the grant is held not to have· been comprehended in the grant, then it must have been an adverse user,
which, continued for the length of time alleged in the bill, gives the
plaintiff a right.
0la1'ence lV. Peabody mul .F1·ederiek V. Chase, for defendants.
Sr.rTING:
SPEAR,

"\VrswELL, C.

J.,

EMERY, ,vHrTEnousE, SAVAGE,

JJ.

"\VIS WELL, C. J. This court, from the time of its earliest decision
upon the subject until the present time, has always adhered to the
general rule, that, while, in a proper case, equity will interfere to
prevent a threatened and prospective nuisance, it will not take jurisdiction to compel the removal of an alleged nuisance which is already
VOL. XCVII
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existing, and restrain its continuance, by injunction, until the alleged
infringement of the complainant's rights and the existence of the nuisance resulting therefrom, have first been established in an action at
law. To this rule there are undoubtedly various exceptions which
have been recognized by the court. The aid of the equity court and
its intervention by injunction may be invoked in the case of an existing nuisance, notwithstanding that the right has not been first determined, when the necessity is imperious, or where immediate and irreparable injury is threatened unless relief be given in equity, or where,
on account of the necessity of a multiplicity of suits at law, or even
for some other sufficient reason, the remedy at law would be inadequate. It is only necessary to refer to some of the decisions of this
court in which this rule has been stated. Porte1· v. Witham, 17
Maine, 292; Farney v. Pope, 60 Maine, 192; Rockland v. Rockland
Water Company, 86 Maine, 55; Tracy v. LeBlanc, 89 Maine, 304.
In the decision of the case of Davis v. Auld, 96 Maine, 559, it
was not intended to depart from this general rule to the slightest
extent. Upon the contrary, it is there referred to as the "recognized
limitation of equity procedure in nuisance cases." But the court in
that case, in construing the statute of 1891, under which the proceeding was commenced, decided that this statute would be superfluous, as the court already had the power to abate the nuisance after
verdict, or to stay or prevent the nuisance pending the prosecution,
unless the legislature by the passage of the act of 1891 intended to
increase the power of the court, or at least to facilitate the exercise
of such power as it already possessed in nuisance cases, and that this
was the evident intention of the legislature. The question presented
in that case depended upon the construction and effect to be given to
a particular statute.
In this case the complainant alleges that he is entitled to a right
of way from land owned by him to the shore. The easement being
thus described in the first deed in which it was created, in 1828:
"Together with the privilege of using the wharf on said Trott's
land, paying a due proportion of the expense for keeping said wharf
in repair, and also a convenient land passage way for an ox team
from said wharf through said Trott's land to land first mentioned."
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That one of the respondents as lessee or under some license from
the present owner of the servient estate had, before the commencement of the bill, wrongfully obstructed this right of way by erecting
a wooden building on the servient estate, "which wholly obstructs
the plaintiff's said right of way across said lot to the seashore."
Ther~ is no allegation in the bill that the complainant's rights
have been determined in an action at law. There is no allegation
from which it can be inferre<l that there is any imperious necessity
for invoking the aid of equity to remove by injunction the already
existing nuisance, if nuisance it is. The allegations do not bring
the case within any of the exceptions to the general rule above
stated. The right of the plaintiff is not clear. It is evident from
an inspection of the bill that his right must largely depei1d upon
oral testimony. The ruling of the court below in sustaining the
defendants' demurrer to the bill was correct.
Appeal dismissed with additional costs.
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STATE OF MAINE

York.
Jnto.r. Liquor.~.

vs. JOSEPH P. BASS.

Opinion April 27, 1903.

Aduertising Sale.~.

.fttl'isdiction.

Plrice of Publi.~hirtg.
Stat. 1885, c. 366 .

Jfanicipal Conrt.

Complaint was ma(le to the Sanford Municipal Court, York County, ag-ainr-;t
the respondent for publishing a newspaper in which ,vere notices "of the
sale or keeping for sale of intoxicating liquoni," which is made an ofiern,e
by chap. iJtW, Public Laws of 1885. This Munieipal Court, as provided b_v
the act establishing it, and by the general provisions of' law, has jurisdiction only of offenses committed within the limits of York County, with the
exception of certain offenses not necessary to be considered.
The publication of the notices complained of was in the Bangor Daily Commercial, of which the respondent was and is the sole owner and pubfo,her.
This newspaper is entirely compo;-;ed, edited and printe(l in Bangor in the
County of Penobscot, where all of the offices, printing and publishing
rooms of the newspaper are situate(l and where all the work of composing,
editing, printing and publishing the paper is done.

The newspaper is first

issued from its publishing rooms in that city, entered as second-class mail
matter at the Bangor Post Office, and mailed from there to its subscribers
in other cities and towns. The complainant was a regular subscriber to
this newspaper, living in Sanford in the County of York, where as such subscriber he received by mail the copy of the nem,paper which contained the
notices of the sale or keeping for sale of intoxicating liquors.
Held; that the language of the statute must be given its natural and ordinary signification in the connection with which it is used. That the common and universal meaning of the word "publish", as well as the technical
meaning of the word, when used with reference to a book, magazine or
newspaper, is to issue, to send forth to the public for sale or general distribution; that the newspaper in which these notices were given was published in
Bangor, in the County of Penobscot, and was not also published in York
County because of the fact that a copy was sent to a subscriber in that
county.
It follows that the offense charged was not committed within the limits of
York County, and that the Municipal Court before which the proceedings
were instituted had no jurisdiction.

Law on agreed statement.

Complaint and warrant <lismissed.
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This was a complaint under Stat. 1885, c. 366, § 8, and originated
before the Sanford Municipal Court, York County. The statute is
as follows:Sect. 8. '' ·whoever advertises or gives notice of the sale or keeping for sale of intoxicating liquors, or knowingly publishes any newspaper in which such notices are given, shall be fined for such offense
the sum of twenty dollars and costs, to be recovered by complaint.
One-half of said fine to complainant and other one-half to the town
in which said notice is published."
On being arraigned, the respondent seasonably filed before said
court, two motions to dismiss the proceedings,-the first to the jurisdiction of the court, and the second because no offense was alleged in
the complaint, on which the warrant in said case was issued.
Both these motions were denied by the court and the respondent
then entered a plea of not guilty.
The state then introduced its evidence, but the respondent offered
none. Thereupon the court adjudged the respondent guilty, and
imposed a fine of twenty dollars and costs, from which judgment an
appeal was taken to this court, sitting at nisi prius.
It was agreed that the respondent was, on the 14th day of January, A. D. 1902, and from that time up to and including the 26th
day of April, A. D. 1902, the sole owner of a plant, consisting of
printing presses, boiler, engine, linotype machines, cases, type material
and printing appliances, etc., etc., located on Main Street in Bangor,
Penobscot County, State of Maine, and all in a building there situate,
owned by the respondent; that said plant was from said 14th day of
,January A. D. 1902, to and including said 26th day of April A. D.
l H02, used hy the respondent in printing an<l getting out the Bangor Daily Commercial and Weekly Commercial; that all of the
offices of each of said papers were, on and including the aforedays, in
said building; that the composition of the matter, the setting of the
type, the preparations of the forms for press work, and the press
work itself, is all done exclusively in said building, with the material
and appliances owned and kept there by the respondent; that said
Bangor Daily Commercial is first issued from its office in said Bangor,
entered at the Post Office there as second-class mail matter and sent
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out thence to the different towns and cities, to its subscribers of which
the complainant in this case was one; that the paper mentioned in
said complaint was in the usual course of business, printed in said
office, entered at the Post Oflice, in said Bangor, as second-class mail
matter, and that in due course of mail was sent to and received by
said compliinant, at said Sanford, in said York County, as a regular
subscriber to said paper, in the same manner as with all out of town
subscribers.
By agreement of the parties the case was reported to the law court,
for that court to decide:
First- Whether the alleged offense set out in the complaint and
warrant, under the foregoing facts and circumstances, was within the
jurisdiction of the Sanford Municipal Court:
Second-Whether the complaint and warrant, in the aforesaid case,
was suflicient, and whether the offense referred to in the statute, is
snfliciently set out therein.
If the court should decide both questions in favor of the State,
j ndgment shall be final, and the judgment of the lower court to be
aflirmed with costs. Otherwise judgment shall be for the respondent.
TV. S. Mathews, County Attorney, for State.
If one personally out of the county puts in motion a force which
takes effect in the county, he is answerable where the evil is done,
though his presence was elsewhere. Bishop's Criminal Law, Vol.
1, § 110. A person who sends away a libel, or a threatening letter,
or one enclosing a forged instrument to defraud the person addressed,
or embodying a false pretense in response to which the goods are
parted with where it is received, or soliciting to a crime, may Le
indicted in the county to which it is transmitted, though he does
not go there himself. Bish. Criminal Procedure, Vol. 1, §§ 53-4.
Com. v. Blanding, 3 Pick. 304. American Criminal Law, Wharton, p. 280, § 27 8.
A newspaper may be published in a county, and yet not printed
there. A newspaper may be printed in a county and yet not published there. Bragdon v. Hatch, 77 Maine, 433; Blalw v. Dennett,
49 Maine, 104. To constitute the offense the newspaper must be
put in circulation. This was done by the respondent in the County
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of York, and the case does not show a publication within the meaning of said statute in any other county in this State.
F. H Appleton and H. R. Chaplin; Edwin Stone, for defendant.
In construing the statute upon which this complaint is founded
the court will not deny to the words "knowingly publishes any
newspaper" their common and ordinary signification, and say that
circulation and priblication are the same thing, and that a newspaper
is published wherever it circulates.
If the government's contention is sound, then tlte Bangor Daily
Commercial is published in Lewiston, the Lewiston Journal in
Portland, and the Portland Press in Bangor, and each are severally
published in as many towns as there are copies in circulation. From
which it would follow that the publisher of a newspaper like the
Bangor Weekly Commercial with a circulation of 25 or 30,000
copies would, if he published the proscribed notice, be amenable to a
fine of from five to six hundred thousand dollars, in gross violation
of that wholesome provision of our constitution that "all penalties
and punishments shall be proportioned to the offense," "excessive
fines shall not be imposed."
The same would be true of the person who advertises the keeping
for sale of intoxicating liquors in a newspaper-under this construction of the statute he would commit as many offenses or commit the
same offense as many times as there were copies of the newspaper
issued, and pnt into circulation-and that would be true for every
<lay such advertisement was published in the newspaper.
If this iR not true, if the advertiser is only liable for a single act of
advertising, when he delivers to the publisher of a newspaper to be
printed therein the proscribed notice, then if the government's construction is sound this statute discriminates between persons who commit the same offense- between one who ·publishes a newspaper containing the illegal notice and one who advertises or causes the illegal
notice to be published therein.
It seems unnecessary to cite authorities to prove that this statute so
construed would be unconstitutional, not only because the penalties
and punishments included or that may be included would be disproportionate to the offense committed, but also it discriminates between
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persons who commit the same offense but who stand equal before the
law.
The statute under which these proceedings are had, being a penal
statute, must be construed strictly and not broadly or hypothetically.
There is no analogy whatever between this statute and the law relative to the publication of a libel.
The Legislature, by various statutes, recognizes that a newspaper
is not migratory, but bas a permanent place of abode, and is published in a single fixed place. Stat. 1885, c. 366. H. S., c. G, §
193. R. S., c. 52, § 9. The place of publication is where the paper
is first issued-i. e., given to the public for circulation, and not the
place where the paper may be sent for distribution. 16 Am. & Eng.
Enc. of Law 1st. ed. 491, citing Le Roy v. Jamison, 3 Sawy. (U.
S.) 369; Haskell v. Bartlett, 34 Cal. 281; State v. Hoboken, 44 N.
J. L. 131; Pabner v. McCormack, 30 Fed. Rep. 82; Hm·t v. Smith,
44 Wis. 213; Ricketts v. Hyde Park, 85 Ill. 110; Rose v. Fall Rive1·
Five Cents Savings Bank, 165 Mass. 273; Belfast Savings Bank v.
Lancey, 93 Maine, 428; Hollis v. Hollis, 84 Maine, 9G; Telcgm,ni
Newspaper Company v. Commonwealth, 172 Mass. 295.
S1TTI:NG:

\V1swELL,

SPEAR, PEABODY,

C. J.,
J.J.

EMERY, \VHITEHOUSE, SAYAGE,

WISWELL, C. J. A complaint was made to the Sanford Municipal Court against the respondent for publishing a newspaper in
which were notices "of the sale or keeping for sale of intoxieating;
liquors," which is made an offense by chapter 36G Public Laws
of 1885. Upon this complaint a warrant was issued. The respondent upon being arraigned, with other defenses, filed a motion to
dismiss the com plaint and warrant because of the want of jurisdiction of the court. This, as well as the other objections to the
proceedings, was overruled and the case brought to the Supreme
Judicial Court upon appeal. There the case was reported to the
law court upon an agreed statement of facts.
It is only necessary to consider the jurisdictional question seasonably raised by the respondent. The following facts appear from
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the agree<l statement relative to this question. The publication of
the notices complained of was in the Bangor Daily Commercial,
of which the respondent is, and at the time alleged in the complaint
was, the sole owner and publisher. This newspaper is entirely composed, edited and printed in Bangor in the County of Penobscot,
where all of the offices, printing and publishing rooms of the newspaper are situated, and where all the work of composing, editing,
printing and publishing the paper is done. The newspaper is first
issued from its publishing rooms in that city, entered as second-class
mail matter at the Bangor Post Office, and mailed from there to its
subscribers in other cities and towns.· The complainant was a regular subscriber to this newspaper, and lived in Sanford_ in the County
of York; as such he there received by mail a copy of the newspaper
which contained the advertisement of the sale or keeping for sale of
iutoxicating liquors, the advertisers being a firm located in the City of
Philadelphia.
The Sanford Municipal Court, as provided by the act establishing
it, and by the general provisions of law, has jurisdiction only of
offenses committed within the limits of York County, with the exception of certain offenses not necessary to be here considered; so that the
question to he decjded is, whether or not this offense was committed
within that county.
The statutes makes it an offense for any one to "knowingly publish any newspaper in which said notices are given," that iR, "notices
of the sale or keeping for sale of intoxicating liquors." The respondent did publish a newspaper in which such notices were given. Did
lie publish it in York County, under the fo.cts above stated, because
of the fact that a copy of the newspaper was mailed to ancl received
by a snbscrilH'l' living in that county'! Certainly not. The paper
was published in Bangor in Penobscot County. The language of the
statute must be given its natural and ordinary signification in the connection with which it is used, because the meaning of the word "publish", depends upon the subject with which it is connected. The
publication of a slander or libel, or of a will, means something quite
different from the publication of a newspaper. When used with
reference to a book, magazine or newspaper, the common and univer-
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sal, as well as the technical meaning of the word, is to issue, to send
forth to the public for sale or general distribution. It follows that
the place of the publication of a newspaper is where it is first issued
to be delivered or sent by mail or otherwise to its subscribers. It is
not necessarily where the newspaper is printed, as it may be printed
in one place and yet published in another, as this court has several
times decided with reference to the publication of notices of the foreclosure of a mortgage. Brngclon v. Hatch, 77 Maine, 433; Hollis
v. Hollis, 84 Maine, 96.
It is urged that the word in this connection should be given the
same signification as when applied to a libel, in which case there is a
publication, both by common law and by statute in this state, "by
delivering, selling, reading or otherwise communicating a libel directly
or indirectly to any person." But this is a technical meaning of the
word peculiar to its connection, and was not the sense in which it was
used in the statute under consideration. See Rose v. .Fall Rive1· Five
Cent Savings Bank, 165 Mass. 273.
It follows that the offense charged in this case was not committed
within the limits of York County, and that the Municipal Court
before which the proceedings were instituted had no jurisdiction.
Complaint and wa1-rant dismissed.
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FLETCHER V. TUTTLE.

GEORGE

H.

FLETCHER,

and others, In Equity,

'1.'8,

_li'RED TUTTLE,

Somerset.
Attachment.

and another.

Opinion April 27, 1903.

F'rcrndulent Conveyance.

Creditors' Remedies.

Equity. Bankruptcy.

H. 8., c. Gl., § 1; c. 7G, § 14; c. 81, §§ 56, G7.

Where the title to real estate was once in a debtor but has been conveyed
by him for the purpose of defrauding his creditors, an attachment may be
made by a creditor and the property subsequently seized upon execution
precisely as if no such conveyance had been made or attempted, a conveyance under these circumstances being regarded as void as to a creditor
who was intended to be defrauded. After title has been acquired by the
levying creditor, he may maintain an action at law to recover possession
of the premises, or he may resort to equity to have the apparent cloud
upon his title removed.
But where the debtor has never had the legal estate, but has paid the purchase money and caused the land to be conveyed by a third person to his
wife, or to somebody else, he has never had any title that can be seized or
taken on execution. In such a case the creditor must resort to equity in
order to take property standing in the name of the wife, which, under the
statute, may be taken as the property of the husband to pay his debts
contracted before such purchase.
The only object of an attachment of property upon mesne process is to
obtain a lien upon the property attached which will continue until final
judgment is obtained, and which may then be enforce<l by a seizure upon
the execution. Real estate "·hich cannot be seized upon execution cannot
be attached upon mesne process in an action at common law.
The complainants commenced a common law action against Tuttle and
attempted to make an attachment thereon of certain real estate, the legal
title to which was never in the defendant, but which, it is alleged, was
bought and paid for by him, and whieh he caused to be ~onveyed to his
wife for the purpose of defrauding the complainants who were existing
creditors at the time, he being at that time insolvent. While that action
was pending, but more than four months after the attempted attachment,
the defendant in that action filed his petition in bankruptcy, was subsequently adjudged a bankrupt and still later received his discharge. Thereupon, the plaintiffs discontinued as to the defendant, the cause of action
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being one that was provable in bankruptcy, but took judgment against
the property claimed to have been attached. Execution was issued upon
this judgment upon which the plaintiffs caused the property claimed to
be attached to be seized and sold by the sheriff at public auction. The
property was bought in by the judgment creditors, the complainants in
this bill, who then commenced this bill in equity in which they seek to
have perfected the title thus attempted to be acquired by the seizure and
sale on execution.
Held,· That the attempted attachment was ineffectual; and that as the judgment recovered by the complainants was only against the property claimed
to have been attached, and as there was no property attached, the complainants are not entitled to the relief sought for.

Bill in equity heard on bill and demurrer. Demurrer sustained.
Exceptions by plaintiffs.
This was a bill in equity praying for the conveyance of certain real
estate alleged to have been conveyed in fraud of the plaintiffs.
It was agreed that :Fred Tuttle, one of the defendants, filed hi8
petition in bankruptcy Dec. 19, 1899, was declared bankrupt Dec.
30, 1899, and was granted a discharge March 19, 1900; that plaintiffs discontinued as to him and took judgment against the property
attached as set forth in the bi]]. The bill is to be considered as
though those facts duly appeared on the docket and were properly set
out in the biJI. This bill came on for hearing on bill and demurrer
and it was ordered, adjudged and decreed that the demurrer be sustained and the bill dismissed.
Geo. HZ Gower, for plaintiffs.
A. I( and E. C. Bidlc1·, for defendants.
SITTING:
SAVAGE,

WISWELL,

C. J.,

EMERY, WHI'l'EHOUSE, STROUT,

J,J.

C. ,J. This ca8e corne8 to the law court upon the complainants' exception to the ruling of the sitting justice sustaining a
demurrer to the complainants' bill in equity.
The complainants base their claim for relief upon these facts, either
alleged in the bill, or which, it is agreed may be considered as if
alleged. On March 6, 1893, certain real estate, paid for out of the
property of the respondent, Fred Tuttle, was conveyed to his wife,
Ella M. Tuttle, the other respondent; subsequently the husbaud
)VrswELL,
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made extensive improvements upon this real estate, which were also
paid for out of his property. It is alleged that this conveyance to the
wife was made for the purpose of defrauding the creditors of the husband, who was at the time insolvent; prior to the time of the conveyance the complainants were creditors of :Fred Tuttle, by virtue of a
note given by him to them on Nov. 16, 1889, which indebtedness has
never been paid; on August 31, 1897, they commenced suit upon
this note against Fred Tuttle and caused his real estate, and especially
all his right, title and interest in and to the real estate conveyed to
his wife to be attached; while that action was pending, on Dec. 9,
1899, the defendant in that action file<l. his petition in bankruptcy,
was subsequently adjudged a bankrupt, and still later received his
discharge; the plaintiffs thereupon discontinued as to the defendant,
the cause of action being one that was provable in bankruptcy, but
took judgment against the i)roperty claimed to have been attached;
execution was issued upon this judgment, upon which the plaintiffs
caused the property claimed to be attached to be seized and sold by
the sheriff at public auction, all of the statutory provisions in relation
to such seizure and sale having been observed; the property was
bought in by the judgment creditors, the complainants in this bil1,
they being the highest bidders therefor. This bill in equity was then
commenced by them in which they seek to have perfected the title
thus attempted to be acquired by the seizure and sale on execution, to
have the conveyance to the wife adjudged fraudulent, and to obtain a

decree ordering the respondents, the defendant in the original action
and his wife, to convey the premises to the complainants.
In the case of Stickney and Babcock Coal Oornpany v. Goodwin,
95 Maine~ 246, this court decided, following previous decisions of the
court upon the same question under a former bankruptcy act, that
an attachment of real estate made more than four months prior to
the time of filing the petition in bankruptcy, by or against the
defendant, is not dissolved by the filing of such petition and the
subsequent proceedings in bankruptcy; and that where there is
a valid and existing attachment, which has not been dissolved by the
bankruptcy proceedings, the plaintiff may have judgment against the
property attached, although the cause of action is provable in bank-
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ruptcy and a personal judgment against the debtor is thereby prevented. In this case the petition in bankruptcy was not filed until
more than two years after the attempted attachment, so that if there
was a valid attachment it was not thereby dissolved and the judgment against the property attached was properly rendered. If, upon
the other hand, there was no attachment, then this judgment is of no
consequence and the basis of this proceeding in equity fails.
This raises the question as to whether or not an attachment can be
made of real estate, in a common law action, the legal title to which
was never in the defendant but which was paid for out of the property of the husband and conveyed by a third party to the wife for
the purpose of hindering, delaying and defrauding the husband's
creditors, the suit being commenced by a creditor whose debt existed
prior to and at the time of such conveyance.
It is well settled by numerous decisions that where the title to
real estate was once in the debtor but has been conveyed by him for
the purpose of defrauding his creditors, an attachment may be made
and the property subsequently seized upon execution,. precisely as
if no such conveyance had been made or attempted, a conveyance
under these circumstances being regarded as void as to a creditor
who was intended to be defrauded. After title has been acquired by
the levying creditor, he may maintain an action at law to recover
possession of the premises, or he may resort to equity to have the
apparent cloud upon his title removed. The right to make a levy
upon premises thus fraudulently conveyed being expressly given by
statute. R. S., c. 76, § 14.
It is equally well settled in this State, notwithstanding the provision of R. S., c. 61, § 1, whereby, "when payment was made for
property conveyed to her (the wife) from the property of her husband, or it was conveyed by him to her without a valuable consideration, it may be taken as the property of her husband, to pay his
debts contracted before such purchase," that property, the title to
which is acquired by the wife by a c01iveyance from a third person,
under these circumstances, can not be taken by levy of execution so
as to transfer the legal title to the levying creditor. That is, in
cases where the debtor has never had the legal estate, but has paid
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the purchase money, and caused the land to be conveyed by a third
person to his wife, he has never had any title that can be seized on
execution. In such a case the creditor must resort to equity in
order to take the property standing in the name of the wife, which,
under the statute above cited, may be taken as the property of the
husband to pay his debts contracted before such purchase. Corey v.
Greene, 51 Maine, 114; Low v. 11:farco, 53 Maine, 45, and numerous
other cases.
Under these circm;nstances can a prior existing creditor acquire a
lien by attachment of the property which will not be affected by
bankruptcy proceedings commenced more than four months after
such an attachment was made? Or, in other words, can real estate
be attached upon mesne process which can not be seized upon the
execution issued on the judgment recovered in the action upon which
the attachment was made? The determination of this question necessarily depends upon the statutory provisions in this State.
By R. S., c. 81, § 56, "All real estate liable to be taken in execution as provided in chap. 76; the right to cut and carry away grass
and timber from land sold by this State or Massachusetts, the soil
of which is not sold; and all other rights and interests in real
estate, may be attached on mesne process, and held to satisfy the
judgment recovered by the plaintiff; but the officers need not enter
on or view the estate to make such attachments." This language,
"and all other rights and interests in real estate," is very broad and
comprehensive, but an examination of the original acts of the Legislature which have been condensed into this clause, shows specifically
what rights and interests in real estate were thereby made attachable.
In 1829, the Legislature passed an act making the estate, right, title
or interest which any person has by virtue of a bond or contract in
writing, to a conveyance of real estate, upon condition to be performed, attachable on mesne process. In 1833, an act was passed
to the effect that the right which any debtor may have of redeeming
from the purchaser any equity of redemption, ,~hich may have been
sold on execution against such debtor, and also the right which any
debtor may have of redeeming from a judgment creditor after levy
on execution, were made attachable upon mesne process. These pro-
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v1s1ons were preserved more nearly in their original form in the
Revision of 1857, but in the Revision of 1871, they were condensed
into the language above q noted.
,
It is a familiar principle that no change of legislative purpose is to
be inferred from a mere condensation of prior statutes in a subsequent
rev1s1on. So that the language of the clause as it now exists in the
Revised Statutes, when traced to the original enactments for the purpose of ascertaining its meaning, does not give authority for such an
attachment as is here relied upon. And it has been frequently
decided that certain interests in land can not be attached, for instance
the interest in real estate of a mortgagee. See Smith v. People's Bank,
24 Maine, 185, and a number of later cases. Again, it would hardly
be claimed that the right of a widmv to have dower assigned to her
out of the real estate of her deceased husband, under the law prior to
the amendment of 1895, could be attached, although such a right
was certainly a valuable interest in real estate. That this right could
not be attached was decided in the case of ~ffcMa1wn v. Gray, 150
Mass. 289, 15 Am. St. Hep. 202, 5 L. R. A. 748.
But, we think that a consideration of the pnrpose of attachment
upon mesne process will determine the question. The only object of
an attachment is to obtain a lien upon the property attached which
will continue until final judgment is obtained, and which may then be
enforced by a seizure upon the execution. vVhen a lien is thus
acquired by virtue of a valid attachment, the subsequent seizure of
the property upon execution, within the time allowed Ly statute, will
relate back to the date of the attachment and take precedence of
intervening attachments or conveyances, and this is all that is accomplished by an attachment. It follows that an attachment is valueless
unless the lien thus acquired can be subsequently enforced by a seizure of the property upon the execution. As we have seen, the only
purpose of the attachment is to acquire a lien that may be subsequently enforced by extending the execution upon the property
attached. In fact, the language of the statute is, that the property
described, "may be attached upon mesne process, and held to satisfy
the judgment recovered by the plaintiff." This necessarily means,
we think, that the property attached may be held to satisfy the judg-
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ment by enforcing the execution issued thereon. Attachment on
mesne process and levy upon execution are so inseparably connected,
that the former is a useless ceremony unless it can be made effective
by the latter.
In regard to all interests in real estate which have been made
attachable by legislative enactment, such aR the right to redeem real
estate under mortgage, levy, sale on execution, or for taxes, or a
right to a conveyance under contract, express provision is made by
statute as to the manner of proceeding in the seizure and levy or sale
upon execution, while in the case of property conveyed by a third
person to the wife, and paid for by the husband, no such provision is
made, and the court has decided in numerous cases, as we have seen,
that a seizure upon execution in sueh a case can not be made.
vV care aware of no statute which gives the right to attach upon
mesne process any property which can not be seized upon the execution subsequently obtained, and of no case in which it has been held
that such a right exists. Upon the contrary, in Smith v. People's
Bank, 24 Maine, 185, the right to seize upon execution is made the
test as to whether or not there is a rigl1t to attach. It is there said:
"If the interest of a mortgagee can not be taken in satisfaction of an
execution, it can not be the su~ject of attachment upon mesne
process."
There is another reason why, we think, it is apparent that an
attachment can not be made in such a case. By R. S., c, 81, § 67,
"an attachment of teal or personal estate continues for thirty days
and no longer, after judgment in the original suit," except in cases
not applicable here. In order to enforce a lien acquired by attachment, a seizure upon the execution must be made within that period
of time. '1Vhat can be done to enforce a lien acquired by attachment, if no seizure can be made upon the execution? How long
after judgment in the original suit would such an attachment continue in force, and how would it eventually be dissolved'? These
suggested difficulties show such au inherent inconsistency in an
attachment of an interest in real estate which can not be taken upon
execution to satisfy the judgment, that we are forced to the conclusion that an attachment can not be made under these circumstances.
VOL. XCVII
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As the judgment recovered by these complainants was only against
the property claimed to have been attached, and as there was no
property attached, the complainants are not entitled to the relief they
seek in their bill.
Exceptions overr,uled. Dem,urrer· s,ustained.

B.

ELLSWORTH SPEAR,

In Equity,

vs.

'1V IL LIAM
Knox.

SPEAR,

an<l another.

Opinion April 27, 1903.

Fraudulent Conveyance,- Voluntary. Cloud on Title. Execution. Levy.
Knowledge. Estoppel. Burden of Proof. Equity.

Intent.

The question as to whether a voluntary conveyance is void as to existing
creditors, depends on all the surrounding circumstances and the resulting
ability or inability of creditors to collect the indebtedness due them.
A conveyance from a father to his son, when the former is largely in debt and
in consideration of an agreement for the grantor's support, is voluntary
and prima facie fraudulent and void as to then existing creditors.
A voluntary conveyance, established to be fraudulent and void as to existing
creditors, is a cloud upon the title acquired by virtue of the levy of an execution issued on a judgment founded on such a debt.
On a creditor's bill brought against the grantee named in such a deed to compel him to convey the land and thus remove the cloud, it is not 11ecess9,ry
to allege or to prove knowledge on the part of the grantee of the fraudulent
intent of the grantor.
The burden of proving the facts necessary to constitute a claimed estoppel is
upon the party who sets up the defense.

Bill in equity by an execution creditor to compel the grantee, in a
conveyance claimed to be fraudulent, to execute a deed of certain real
estate in Warren, Knox County, and thus remove a cloud from the
title obtained by plaintiff by levy of an execution issued on a judgment founded on a debt existing at the time of making the deed.
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The case is stated in the opinion.

J. H. H. Hewett and D. N. ~Mortland, for plaintiff.
L. M. Staples, for defend ants.
SITTING: WISWELL, C. J., E~fERY, WHITEHOUSE, STROUT,
SAVAGE, SPEAR, JJ.
vVrnWELL, C. ,T. On July 6, 1900, while William Spear, one of
the respondents, was indebted to the complainant to the extent of
about twenty-six hundred dollars, he conveyed to his son, Melbourne
A. Spear, the other respondent, his homestead farm, in consideration
of an agreement given by Melbourne to him for his support, secured
by a mortgage upon the property.
The complainant subsequently commenced suit against \Villiam
Spear, and at the December term, 1901, of this court for Knox
County, recovered judgment for $2623.67 and costs. · Execution
was issued thereon, upon which the complainant caused the property
conveyed, together with two other parcels of real estate, to be seized
and levied upon.
In this bill the complainant alleges that this conveyance was fraudulent and void as to him, an existing creditor at the time of such
conveyance; but he alleges that the conveyance constitutes a cloud
upon his title acquired by seizure and levy, and he asks that the
respondent, Melbourne, be required by a decree of this court to execute a sufficient release deed of the premises to the complainant.
The foregoing facts being admitted or proved, the complainant is
entitled to the relief prayed for. The conveyance of the father to
the son, when the former was largely indebted, and in consideration
of an agreement for the grantor's future support, was a voluntary
one and was prima facie fraudulent and void as to the then existing
creditors. It is true that this presumption is not an absolute one
and may be rebutted by proof that at the time of the conveyance the
grantor had sufficient available property remaining to pay his indebtedness. The question as to whether a voluntary conveyance is or
is not void as to existing creditors depends upon all the surrounding
circumstances, and upon the necessary consequences of the convey-
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ance upon the ability of creditors to collect their indebtedness. Gardiner Savings Institution v. Emerson, 91 Maine, 535 ; Whitehouse v.
Bolster, 95 Maine, 458.
But in this case it does not appear that the grantor, at the time of
his conveyance to his son, had any other property, with the exception of the two parcels of real estate that the complainant caused
to be seized and levied upon. These two parcels were valued by the
appraisers at $750 and $500 respectively, while the property conveyed
was appraised at $1500, and the three lots were not quite sufficient
to satisfy the execution and -the cost of the levy. This conveyance
was therefore void as to the complainant; the latter has acquired
title thereto by his levy, and is entitled to the relief sought for
to remove the cloud from his title. lVynian v. lox, 59 Maine, 100.
But it is set up in defense that the complainant, also a son of
\Villiam Spear, knew of the contemplated conveyance from father
to son to secure the former's future support and advised that it be
made, so that he is now estopped from claiming that it was void as
to him. It would be unprofitable in this opinion to analyze the
testimony upon this question. The burden of proving this proposition, relied upon by the defense, is upon the defense, and it is sufficient to say that the evidence fails to satisfy us that the complainant had any knowledge that this transfer was contemplated or that
he in any way consented to it.
Where the conveyance claimed to be void as to existing creditors
is a voluntary one, as was this, it is not necessary to either allege or
prove knowledge upon the part of the grantee of the grantor's
fraudulent intent, although it is otherwise where the alleged fraudulent conveyance is made for a valuable and adequate consideration.
Egery v. Johnson, 70 Maine, 258.
Bill sustained. Decree as pniyed for.
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BASSETT.

vs.

ALBEWI'

P.

BASSETT.

Opinion April 30, 1903.

Physical Condit,ion. Due Chre,-'l'est.
1Yew Trial.

Negl-igence.

Jury.

The care to be used in removing a person in distress from one town to
another under the pauper law, is that care and prudence which a reasonably careful and prudent man would exercise under the circumstances of
a like situation.
The test by which to determine whether due care and prudence have been
exercised by one charged with the duty of removal of a person in distress
from one town to another in ascertaining the ability of the pauper to bear
the strain of the journey, is the means employed and effort made to find
out, rather than the actual physical condition itself.
A day affording proper weather conditions should be selected; the pauper
should be furnished with suitable garments to protect her, considering as
well her physical condition as also the state of the weather; and suitable conveyance in a careful and prudent manner should be provided.
A person charged with the performance of a duty toward another in order
to be guilty of negligence must have either done or neglected to do something which an ordinarily prudent and careful man acting in the same
relation and under like circumstances would not have done or omitted to
do, even though damage may have resulted from his conduct.
,vhen, from an examination of a case by the law court on a general motion
for a new trial, it is clear that the jury erred by confusing the defendant's
legal duty toward the plaintiff to exercise due care to ascertain her physical fitness to make a journey with his duty toward her if based upon absolute knowledge of her condition, the verdict w~ll be set aside.

Motion by defendant f<.>r new trial. Sustained.
Case for alleged negligence and want of care and prudence in moving the plaintiff from Mechanic Falls, where she fell into distress, to
Norway. The defendant was employed to remove plaintiff by the
overseers of the poor of Norway.
The plea was the general issue and brief statement as follows:" That whatever acts he did, he did in a careful and proper manner,
and in the removal of the plaintiff, as a pauper of the town of Nor-
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way, from Mechanic Falls to the said town of Norway, and that in so
doing he acted as the servant of the overseers of the said town of Norway, and under their direction at the time, and that said overseers
had been notified by the overseers of the said town of Mechanic Falis,
that the plaintiff had fallen into distress and in need of relief in said
town of Mechanic Falls, and that she be removed to the town of Norway, where she had her pauper settlement, and this was <lone in the
performance of a duty imposed by law upon the said overseers of
said town of Norway, the defendant acting as their servant in such
removal, which was done in a reasonably careful and proper manner."
The plaintiff had a verdict for $2250. Besides the general motion,
defendant also moved for a new trial on the ground of newly-discovered evidence.
The facts appear in the opinion.
Edgar M. Briggs; Geo. F. and Leroy Haley, for plaintiff.
Enoch l!bster and 0. H. He,;·scy, for defendants.
SITTING:

WISWELL,

PEABODY, SPEAR,

C. J.,
JJ.

EMERY, WHITEHOUSE, SAVAGE,

SPEAR, J.
The plaintiff in her writ sets out that on the thirteenth day of January, 1900, she had a pauper settlement in the
town of Norway; that she had fallen into distress in the village
of Mechanic Falls, in the County of Androscoggin, and had applied
to the overseers of the poor of said tO\vn for aid and assistance; that
she had for a long time prior to said day been confined to her bed,
in said town, with rheumatic fever and ,vas then unable in any way
to handle herself by her own efforts; that on said day the overseers
of the poor of said N onvay, by virtue of their said office, employed
the defendant to remove the plaintiff from said Mechanic Falls to
Norway according to law; "that said defendant was bound in Jaw
to remove her as aforesaid in a safe and prudent manner; and to
use due care and ca1:1tion, not to remove her until she was in a suitable condition to be removed." The plaintiff further alleges that the
defendant did not, having regard for her physical condition, remove
her in a prudent and careful manner, and that he did not exercise
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reasonable care and prudence to ascertain whether she was in a condition to be removed.
It was admitted that. the plaintiff had a pauper settlement in
Nor way, had fallen into distress, and was in need of, and received,
pauper supplies from Mechanic Falls; that due notice of these facts
had been given to Norway, and that the overseers of Norway had a
legal right to remove the plaintiff to Norway. Thus we have left
for consideration only two propositions, namely, did the defendant
exercise due care to ascertain whether she was in suitable physical
condition to be moved, and did he move her in a reasonable and prudent manner. We do not deem it profitable or necessary to give an
analysis of the testimony in stating our conclusions with respect to
the various propositions contained in this case.
Taking the above propositions in their order, the first inquiry is
whether Mr. Bassett used due care to ascertain whether the plaintiff
was in suitable physical condition to be moved? The plaintiff's own
evidence upon this point is conclusive that he did. Her attending
physician was carefully inquired of and emphatically1 assured the
overseer of the poor and the defendant that the plaintiff was in
condition to be removed to Norway. Whether the plaintiff was or
was not, actually in physical condition to bear the strain of the short
journey, the defendant discharged his full duty in this respect by the
exercise of ordinary care to find out. It was also incumbent upon
the defendant to remove the plaintiff in a prudent manner. We
think he did. This involved the selection of a day affording proper
weather conditions; furnishing her suitable wearing apparel to protect her, considering her condition, from the weather; and a conveyance to and from the train in a careful and prudent manner.
The evidence conclusively shows that all three of these requirements were fully met by the defendant. The day was an average
warm one for the time of year. She ordered such clothing as she
said she needed to make her comfortable and they were furnished to
her. With respect to her conveyance, she makes no complaint of ill
treatment of any kind on the part of Mr. Bassett. The plaintiff said
that in her removal she suffered some pain, and this may be true,
and yet, if the defendant exercised due care in ascertaining her
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physical condition, seeing that she was properly clothed, selecting a
proper day and moving her in a prudent manner, as we have already
found he did, he wouid not be liable on account of her suffering.
The question before us is not whether, as a matter of fact, the
plaintiff was in a fit physical condition to be moved. She may actually have been unfit, but that does not make the defendant liable.
Did the defendant do, in moving the plaintiff, under the circmnstanees
in this case, as a reasonably prudent and careful person would under
like circu~stances have done'! Did he, either by himself or throu!-?:h
Mr. Sanborn, the overseer, under the rule stated, make proper inquiry
into her physical condition'? Did he select a suitable day'? Did he
believe her properly clothed? Did he carefully convey her from
place to place'? A reasonably prudent and careful person would
have done all these things and we think the testimony in this case
conclusively shows that the defendant did. This is a case in which
it was very easy for the jury to err.
It was difficult for them to distinguish the defendant's legal duty
toward the plaintiff, based upon the exercise of ordinary care, from
his duty toward her if based upon absolute knowledge of her actual
condition. The evidence in the case may have disclrn~ed to the judgment of the jury that the plaintiff was actually too sick and feeble to
be moved. Admit it to be true, and yet the defendant was not bound,
at his peril, to know it. He was only bound to do, in the premises,
what a reasonable and pn~dent person would have done under the
circumstances of the situation. "When a person in the observance
or performance of a duty due to another has neither done nor omitted
to do anything which an ordinarily careful and prudent person in the
same relation and under the same conditions and circumstances would
not have done or omitted to do, he has not failed to use ordinary care,
and is therefore not guilty of negligence even though damage may
have resulted from his action or want of action." ,vhatever the
reason, the jury clearly erred in their verdict.
Jl;Iotion sustained. Ve1·clict set aside.
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and another,

and lumber.

Opinion May 1, 1903.

Lien. LogR. Laborer. Independent Contractor. R. S., c. ul, § 141; c. 91, § 38.
Stat. 1889, c. 188.

Revised Statutes, ch. 91, ~ 38, as amended by ch. 183 of Stat. of 1889
giving a statutory lien for labor on logs, was designed for the protection of
laborers only and not for independent contractors.
2. The phrase" whoever labors" in the above named statute is equivalent
to the word "laborer" and means 110 mo.re.
8. A "laborer" in the statutory sense is one who performs manual labor
for wages under the direction of his employer.
4. One who contracts to do a specific piece of work which he may perform
l-ry his own labor or by the labor of others, is not a laborer in the statu. tory sense, even though he in fact performs the entire ,vork with his own
labor. In such case he does not work for wages but to save paying wages.
t,. The fact that such contractor's compensation is by the contract made
proportional to the extent of the work contracted for, does not make his
compensation of the nature of wages, nor make him a laborer.
(i. One who eontracts to cut and haul all the logs and lumber on a definite
tract of land at a fixed price per M. is, as to that work, a contractor and not
a laborer, and hence is not entitled to a lien for imch labor as he personally performs.
1.

· On report. Judgment for defendant I umber owners.
Action for enforcing a lien claim for cutting, hauling and sticking
265,300 feet of logs and lumber by the plaintiff'..,, by virtue of a
contract with one Frank A. Morrill, and by and with the consent of
Roscoe K. Morrill, the supposed owner.
The case appears in the opinion.
Fred J. Allen and Geo. F. and Leroy Haley, for plaintiffs.
S. W. Ernery, T. H Sirnes and G. E. Corey, for defendants.
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EMERY, J. The evidence shows these facts: One Frank A.
Morrill, apparently having bargained for all the log stumpage on a
certain tract of laud, contracted with these plaintiffs for them to cut
and haul at a fixed price of $2.25 per M. all the logs and lumber on
that tract. This contract the plaintiffs at first "let out by the thousand" to other parties, who abandoned the work after cutting and
hauling about 100 M. The plaintiffs then hired other workmen and
with their help and with their own work and teams finished the contract, cutting and hauling in all 265 3-10 M. including the 100 M.
above mentioned. During the progress of the work Mr. Morrill paid
them $300 on account, all of which they paid over to the men in
their employ as their wages for work done on the logs and lumber.
All this was done with the knowledge and consent of Morrill.
The plaintiffs now bring this action of assumpsit upon an account
annexed for cutting and hauling the 265 3-10 M. at $2.25 per M.
giving credit for the $300 paid and claiming a balance of $296.93.
For this balance they also claim a statutory lien on the logs and lumber, which latter claim the present owners of the logs and lumber
resist, Frank H. Morrill having been defaulted.
,
The lien is claimed under R. S., (1883) ch. 91, § 38, as amended by
ch. 183 of Public Laws of 1889, which is as follows: '' Whoever
labors at cutting, hauling, rafting or driving logs or lumber, or at
cooking for persons engaged in such labor, or in shoeing horses or
oxen or repairing property while thus employed, has a lien thereon
for the amount due for his personal services and the services })erforme(l hy his team."
The liminal question is whether the evidence brings these plai11tiff::;
within the purview of the statute, and to this question the answer
must be in the negative. It is now settled that the statute is
designed solely for the protection of laborers performing physical
labor with their own hands, and with their teams, under the direction
of an employer and for fixed wages, and that the subject matter
of that protection is solely the wages earned by such laborers.
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Rogers v. De:cter and Piscataquis Railroad Cornpany, 85 Maine, 374,
21 L. R. A. 528; Blanchard v. Portland and Rurnforcl Ii'alls Railway, 87 Maine, 241; ]}feands v. Parks, 95 Maine, 527; Richanhwn
v. Hoxie, 90 Maine, 227.
It is true, these plaintiff:3 performed s~ne physical labor and also
used their own teams to some extent on these logs and lumber, but they
<lid not so do under the direction of an employer and for mere wages.
They had not merely hired out their personal labor. They had
taken a contract tu cut aud haul all the logs on the tract, and were
independent in their method of doing it, and were carrying out their
contract largely through the labor of others employed by them.
They were contractors engaged in a business enterprise from which
they expected profits which might be more or less according to
circumstances. They were not mere laborers working for fixed
wages the rate of which would not. be varied by circumstances.
When they labored themselves it was not for wages, but to increase
profits by saving wages. Had the enterprise proved profitable they
could, and undoubte<lly would, have retained all the profits however
much in excess of the customary ,~ages in such work, and would
have allowed no rebate to the owners of the logs. Hence, if the
enterprise has proved unprofitable they should not, and cannot,
repudiate their position as contractors and recover wages as laborers.
In Rogm·s v. Dexter and Piscataquis Railroad Go., 85 Maine,
372, 374, 21 L. R. A. 528, above cited, the plaintiff ha<l contracted
to do a certain amount of grubbing for the construction of a railroad
bed, at a fixed price per square yard. He employed other men, but
also labored personally and physically with them in the manual
labor of grubbing. Having thus completed the work and not being
paid therefor by the general contractor for the whole ro«d, he sought
to recover of the railroad company under R. S., (1883) ch. 51, § 141,
making railroad companies liable to "laborers employed, for labor
actually performed on the road." It was held lie could not recover of
the company even for his own labor thus actually performed on the
road, since he was not a "laborer" in the statutory sense of the word
but was an independent contractor whose personal labor was not for
wages but to save paying wages. In .1..Weands v. Pm·k.~, 95 Maine,
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527, above cited, the doctrine above quoted from Rogcn:; v. Dexte1· and
Piscataqiiis Railroad Co. was affirmed and held applicable to cases of
liens claimed on logs and lumber.
The cases Bondm· v. LeBmwne, 79 Maine, 21, and Ouelette v. PluJf,
93 Maine, 168, are cited in•argument, but they are easily (listinguishable from this case. In those cases the plaintiff.-, did not engage in a
business enterprise out of which they might make a profit or a loss
aceording to circumstances. They simply hired out their own personal labor at a fixed wage, the rate of which was not to be varied by
circumstances and they were under the personal direction of their
employer. It is true, they w~re to be paid by the cord instead of by
the day or week, &c., and in this respect the cases cited resemble this
case at bar, but the rate of wages can be fixed as well by the piece as
by time, and they still be wages. That laborers are paid by the
piece instead of by time does not change their character as laborers.
Their earnings are none the le8s their wages, and fixed wages which
the statute was enacted to protect.
.Judgment for the owne1·s, Ro.~coe 1-I. ]I01Till and
ChaB. H. Haines.
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EV ANS V. PORTLAND.

vs.

CITY OF PORTLAND.

Opinion May 8, 1903.

Municipal Corporation. Land Owners' Rights.
· Stat. 1857, § 2.

R. S., c. 16, §§ 4, 9.

The right of action against a town, for not maintaining and keeping in repair
a public drain or sewer, is given by R. S., c. 16, § 9, to those only who have
a right to enter the sewer.
Written application to the municipal officers, distinctly describing the land
to which it applies, is an essential prerequisite to their power to grant
such right.
A permit from the municipal officers to enter such sewer runs with the land;
but a party cannot claim under such a permit granted to one who was a
stranger to the title at the time it was given.
A permit to enter a sewer upon Fore StreE;lt does not authorize the entry of
a sewer upon Hancock Street not a part of, nor an extension of, the sewer on
Fore Street.

On report. Judgment for defendant.
Action on the case under R. S., c. 16, § 9, to recover damages for
failure to maintain and keep in repair a public drain, with which the
plaintiff alleged she had the right to connect her premises.
The case appears in the opinion.
D. A. Meaher, for plaintiff.
Counsel cited: Blood v. Bcin,qor·, 66 Maine, 154; .Franklin
Wharf Co. v. Portland, 67 Maine, 46, 24 Am. Rep. 1; .Estes v.
China, 56 Maine, 407; State v. Pm·Uand, 74 Maine, 268, 43 Am.
Rep. 586; Bates v. Westborough, 1.51 Mass. 174; Allen v. Boston,
159 Mass. 324, 38 Am. St. Rep. 423; Coan v. ]Jfadboroiigh, 164
Mass. 206; Evamsville v. Decker, 84 Ind. 325, 43 Am. Rep: 86;
Bums v. Cohoes, 67 N. Y. 204; Seifert v. Brooldyn, 101 N. Y.
136, 54 Am. Rep. 664; Carll v. Northport, 11 N. Y. App. Div. 120;
Spangler v. Brin Francisco, 23 Pac. Rep. 1091; Child v. Boston, 4
Allen, 41 and 53, 81 Am. Dec. 680; Ji}rnel'y v. Lowell, 104 Mass.
13; Taylor· v. Aiistin, 32 Minn. 247; Chalkley v. Richmond, 88 Va.
402, 29 Am. St. Rep. 730; Woodward v. Wm·cester, 121 Mass.
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245; Parker v. ~Macon, 39 Ga. 725, 99 Am. Dec. 486; Kiley v.
Kansas City, 69 Mo. 102, 33 Am. Rep. 491.
C. A. Strout, City Solicitor, for defendant.
SITTING:

WISWELL,

BODY, SPEAR,

C. J.,

STROUT, SAVAGE, PowERR, PEA-

JJ.

PowERS, J.
This is an action to recover damages resulting from
the failure of the defe,ndant city to maintain and keep in· repair a
public drain or sewer along Fore Street, with which the plaintiff
alleges she had a right to connect the premises owned by her on the
northwesterly side of said street.
The right of action is given only to those who have a right to
connect with the sewer. R. S., c. 16, § 9. The plaintiff, among
other things, must prove that she, or her predecessor in title, made
written application to the municipal officers to enter and connect
with this sewer, and that the municipal officers gave the applicant a
written permit so to do. E~tes v. China, 56 Maine, 407. She relies
upon a permit from the ·City of Portland to James R. Dockray,
dated March 17, 1857, "to enter a side drain from a lot of land
belonging to him, situate on the northwest side of Fore Street,
between the ]and of F. Lewis on the southwest, and land formerly
belonging to Judah Chandler on the northeast, into the drain owned
by the city extending along Hancock Street to tide waters." This
permit was granted under Public Laws of 1854, c. 77, which, so far
as this case is concerned, is the same in substance as R. S., c. 16.
By section two of said act, "All applications for permits shall be in
writing, and shall distinctly describe the land to which they apply.
The privilege granted by such permit shall be available to the owner
of the land described, his heirs and assigns, and shall run with the
land." See R. S., c. 16, § 4. Application in writing distinctly
describing the land is an essential prerequisite of the power of the
municipal officers to grant the permit. The object of such a provision is manifest, to preserve a definite description of the land to
which the permit appli~s, and the wisdom of it is well illustrated in
the present case. This court in E~tes v. China, above, held that the
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plaintiff must prove such written application. The plaintiff has
offered no evidence upon that point, and fails to sustain her action.
There are other and perhaps more meritorious objections to her
case. The permit is to be available to the owner, his heirs and
assigns, and is to run with the land. Plaintiff cannot claim under
a permit granted to one who was a stranger to the title at the time
it was given. The permit is dated March 17, 1857, and the documentary evidence introduced by the plaintiff sho~s that from April
25, 1854, to October 21, 1867, the plaintiff's premises were owned
by one Lois Dunlap.
If neither of these objections existed, there is no proof that the
plaintiff's premises are the same as those described in the permit.
The only thing in common between them is that they are both on the
northwesterly side of Fore Street. One of the deeds introduced by
the plaintiff does show, however, that James R. Dockray prior to
March 17, 1857, owned other land adjoining that of the plaintiff,
for which it is not improbable he obtained the permit in question.
Finally, the complaint in the writ is of a public sewer or drain
along Fore Street, and the permit is "to enter into the drain owned
by the city extending along Hancock Street". The plaintiff never
entered the drain on Hancock Street, but was connected with the
one on Fore Street. After a careful examination of the case we are
of the opinion that the weight of evidence is decidedly against her
contention that the drain or sewer along Fore Street, of which she
complains, is a part of or an extension of the one extending along
Hancock Street, and named in Dockray's permit.
On all these several grounds the plaintiff has failed to show any
right-to enter the sewer along Fore Street, and the entry must be,
Jiidgment for dffendwnt.
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L.

MELCHER

vs.
THE INSURANCE COMPANY OF PEN:XSYLVANIA.

Oxford~
Release.

Opinion May 18, 1903.

CornpromiHe and Settlement.

Requisites.

C'orrnideration.

Pirc In.~111-m1cc.

Tran.~fa.

The compromise of a doubtful claim is a sufficient corndderation for a promist:'
to pay money for the settlement of such claim,.and it is immaterial upon
which side the right ultimately proves to be.
The surrender of a groundless claim, which is known by both parties to be
unenforceable, is not a sufficient consideration to uphold a promise to pay
money for the settlement of such a claim.
To support such a promise the claim must be made in good faith with a belief
by the claimant that there is some chance of its successful enforcement.
It is necessary that the parties should at least have supposed, at the time
of the compromise, that the validity of the claim made was doubtful, either
on account of uncertainty as to what facts might he proved or as to the
law applicable thereto.
A policy of insurance which provides that it shall become void if the property
insured be conveyed without the assent in writing of the insurer, is equally
avoided although the eonveyance by the insured is to his wifP.

On report.

Judgment for defendant.
Assumpsit on an alleged agreement by defendant insurance company to pay $400 as a compromise settlement of plaintiff's claim
of $500.
Plaintiff made his claim as mortgagee of the wife of the insured
to whom the destroyed premises were conveyed without the consent
of the company required by the terms of the policy.
Plaintiff's declaration was as follows:" In a plea of the case - For that whereas the said defendant
company on the thirteenth day of January, 1897, in consideration
of a premium in money, then and there paid to it by one Simon P.
Baker of Andover, in said county, made policy of insurance, number 80,285, upon a certain dwelling-house of the said Baker, situated

a
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on Farmer's Hill in said Andover, at the corner of the Andover
,. and Rumford roads: and the said defendant company by said policy
promised the said Baker to insure five hundred (500) dollars thereon
from the said thirteenth day of January, 1897, until the thirteenth
day of January, 1900, against all loss or damage by fire originating
from any cause except invasion, foreign enemies, civil commotions,
riots, or any military or usurped power whatever: and the plaintiff
avers that afterwards, and before the expiration of the time limited
in said policy, to wit: on the second day of August, 1899; to wit:
011 the second day of Augm,t A. D. 1899, the said dwelling-house
was accidentally and by misfortune totally consumed by fire; and
the plaintiff avers that he was then, and still is, interested in said real
estate as mortgagee, aml that the amount of the debt secured by said
mortgage was, and is, the sum of seven hundred (700) dollars and
interest, which mortgage is still unpaid or satisfied; and the plaintiff
further avers that after the destruction of the said dwelling-house by
fire as aforesaid that he duly notified the said defendant company
that he held a mortgage of the said real estate arnl claime<l a lien on
the said policy of insurance, by virtue of the statutes in such case
made and provided, for the foll amount of the insurance, to wit:
five hundred (500) dollars: whereupon a dispute arose between the
said plaintiff and the said defendant company as to the liability of
the said company to pay said claim, and also as to the amount that
should be so paid; and the said plaintiff was about· to sue said
company to recover said five hundred (500) dollars; and the said
defendant company on, etc., to wit: on the eleventh day of October,
1890, and on divers other days and times, at, etc., to wit: at said
Paris, with full knowledge of the premises, and after due investigation of the plaintiff's claim, in order to settle and compromise the
same, and to avoid litigation, and in consideration of the said plaintiff's promise to forbear to sue said claim, and to forever relinquish
and release to the said defendant company all his right of action by
reason of the same, promised the said plaintiff, both orally and in
writing, to pay him the sum of four hundred (400) dollars, which
offer the said plaintiff agreed to accept in settlement and in compromise of his said claim of five hundred (500) dollars agaiust said
VOL. XCVII
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defendant company; and the plaintiff avers, that confiding in the said
promise of the said defendant company, he has hitherto foreborne to
sue the said defendant company, and never commenced an action
against the said defendant company on this behalf; and, although a
reasonable time for the payment of the said sum of four hundred
(400) dollars, so owing by the said defendant company has long since
elapsed: yet the said defendant company, though often requested,
has not paid the same, but neglects and refuses so to do, to the
damage of said plaintiff~ as he says, the sum of eight hundred
dollars.''
The plea was the general issue with no brief statement.
The facts are stated in the opinion.
Geo. D. Bisbee and R. T. Parker, for plaintiff.
A. M. Goddard, for defendant.
SITTING:

WISWELL,

SAVAGE, POWERS,

C. J.,
J J.

E~IERY, WHITEHOUSE, STROUT,

WISWELL, C. J.
By a policy of insurance dated January 13,
1897, the defendant company insured one Simon P. Baker against
loss by fire upon his dwelling-house, for a period of three years
from that date, in the sum of five hundred dollars. By the same
policy the furniture therein was also insured. At that time Baker
was the owner of the property, real and personal, covered by the
insurance, but the real estate was subject to a mortgage to one
Caldwell. The policy contained a provision to the effect that it
should become void if the property insured be conveyed without the
assent in writing of the insurer. January 7, 1898, while the policy
was in force, Baker conveyed the real estate to his wife, Dorothy A.
Baker, but the policy was never assigned, and no notice was given
to the insurance company or its agent, of this conveyance. On
January 8, 1898, Mrs. Baker mortgaged the premises to Richmond
L. Melcher, the plaintiff, and on August 2, 1899, during the period
of time covered by the insurance policy, the dwelling-house was
entirely destroyed by fire.
At the time of the fire, therefore, Baker had an unexpired policy
of insurance, but had entirely parted with his title to the property
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insured; Mrs. Baker owned the property, subject to a mortgage,
and the plaintiff held a mortgage upon the property given by Mrs.
Baker after the conveyance from her husband to her.
It is clear, from the foregoing statement, that the policy of insurance, so far as it covered the dwelling-house, had become void prior
to the loss by the conveyance of the property without the knowledge
or consent of the insurance company, and without the assignment
of the policy. Neither the husband, the wife, nor the mortgagee
could maintain an action upon the contract of insurance to recover
for the loss of the property insured, because the person with whom
the contract of insurance was made had ceased to own the property,
while the owner and the mortgagee were not insured. Richmond v.
Phoenix Assurance Company, 88 Maine, 105. And the policy was
equally avoided although the conveyance by the insured was to his
wife. Clarie v. Dwelling-House Insurance (Jo., 81 Maine, 373.
But this action is not brought by the insured, nor by the owner
of the equity of redemption, upon the policy, but by Melcher, the
mortgagee, to recover upon a promise alleged to have been made by
the defendant corporation to pay him the Rum of $400 made after
the destruction of the buildings by fire, and, to quote from the
declaration, "after <lne investigation of the plaintiff's claim, in order
to settle and compromise the same, and to avoid litigation, and in
consideration of the said plaintiff's promise to forbear to sue, and to
forever relinquish and release to the said defendant company all his
right of action by reason of the same." Which offer, it is alleged,
was accepted by the plaintiff, who thereafter forebore to commence
an action upon the policy.
The case comes to the law court upon report. It appears from
the testimony that shortly after the fire the plaintiff wrote a letter to
the defendant's agent, notifying him of the loss by fire, and saying:
"Now I hold a mortgage on the place and Baker wishes the insurance to be paid to me. I simply write you so that you can act
accordingly." The agent replied to this, acknowledging the r~ceipt
of the letter, and said: "This loss will not be paid until the mortgagee joins in the receipt for the insurance. I will see that you are
protected in it." It is evident that, at the time this letter was
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written, the agent had no knowle<lge of the transfer of the property
from the insured to his wife, nor of the. mortgage from the latter to the
plaintiff. On September 4, 1899, the agent replied to another letter
of the plaintiff, in which reply he said: "When I went to settle
this loss I found that Mr. Baker had deeded the property to his
wife a year ago last January, and she in turn had mortgaged it to
you, without transferring the policy from Mr. Baker, or making the
policy payable to you in case of loss. Now this left Mr. Baker
without any insurance except on his personal property. The conveyance of this property to his wife, of course vitiates the policy
without transferring it." He goes on in this letter to say that lie
had submitted the facts to the company and asked to be al lowed to
settle the loss, and said that he had no doubt that his request would
be granted. On September 25, 1899, the agent again wrote the
plaintiff, saying: "l have received word from the company that
insured Mr. Baker's building, that, under the circumstances, they
would pay what they considered the actual cash valnc of these buildings at the time of the fire, that is, that the actual cash (value of the)
buildings at the time of the fire was $400 and they will pay that on
the building. If this is satisfactory to you please advise me and I will
come to Andover and close it up. The company denied any liability
under the circumstances, but I made the suggestion to them that they
should protect your mortgage and they have decided to do it, which I
think myself is very liberal." Further correspondence and communication, orally and by telephone, followed between the plaintiff and
the agent of the insurance company, from which it appears that the
plaintiff sought to have the company pay the remaining one hundred
dollars, and that the agent was making efforts to have the company
assent to this. Later the matter was put into the hands of counsel
by Mr. and Mrs. Baker and by the plaintiff, with foll authority to
adjust this matter in any way that seemed best to him, and on
October 11, 1899, this counsel saw the insurance agent and unconditionally accepted the offer to pay $400. But subsequently the
offer was withdrawn.
The question is as to whether or not there was any consideration
for this promise. The plaintiff's contention is as shown by his

Mc.]

MELCHER V. INS. CO.

517

declaration, that the offer was made and accepted as a compromise
of the plaintiff's claim against the company. It is abundantly well
settled that the compromise of a <lo'i1btful claim is a sufficient and
valid consideration for a promise to pay money for the settlement
of such claim. It is immaterial upon which side the right ultimately
proves to be, provided the parties believe, at the time of the compromise, that there is a doubtful question involved, and, for the
purpose of settling the dispute and of preventing litigation, one
of the parties to the controverRy prorniFcs to pay a sum of money
in compromise of such doubtful claim, which offer is accepted by the
other party.
But in onler for such a compromise to constitute a sufficient
consideration for the promise, it is necessary that the parties shoul~
at least have supposed, at the time of the compromise, that the
validity of the claim made was doubtful, either because of a question
as to what facts might be susceptible of proof, or of a doubt as to
the law applicable thereto. The claim must be one that is made in
good faith, with a belief by the claimant that there is some chance'
of its snccessfol enforcement. The surrender of a mere groundless
claim, which is known by both parties to be unenforceable, is not a
sufficient consideration. This limitation of the rule is recognized by
all the decisions upon the subject, a few of which only we cite.
All£.s v. Billing.s, 2 Cush. 25; Kidder v. Blake, 45 N. H. 330;
Pitliin v. Noyes, 48 N. H. 294, 97 Am. Dec. 615; Bellows v.
8owles, 55 Vt. 391, 45 Am. Rep. 621; 8rnith v. Fa1'm, 21 Oregon
395, 20 L. R. A. 115.
In this case we do not think that the offer relied upon by the
plaintiff was made for the purpose of effecting a compromise, or that
there was any doubt whatever as to the claim made by the plaintiff
against the insurance company, if he made any claim. The plaintiff
could not have suppose(l that he had any chance of successfully maintaining a suit against the company upon the contract of insurance.
It cannot be believed that, under the circumstances of this case, he
would have commci1ce<l any action against this company, if the offer
had not been made. We do. not think that he made any claim to
recover the insurance, as a matter of legal right. He simply sought
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a gratuity from the company because of the fact of the previous
msurance. Nor could the insurance company have supposed in making this offer, that it was attempting to settle a doubtful claim.
The company and its agent must have known that no claim could
be enforced against it, and that there was no danger of its being
involved in litigation. The first letter of the agent to the plaintiff,
after he had become aware of the fact of the transfer of the property
clearly states the fact, about which there was no question, that "the
conveyance of this property to his wife, of course, vitiates the policy
without transferring it." There is no suggestion in any of the correspondence that this was an offer of a compromise. Upon the contrary, the whole correspondence shows that the agent was endeavoring to get the company to pay, notwithstanding that there was no
liability, and the offer made by the company, through its agent, was
not to pay a sum of money for the sake of settling a claim about
which there was any question or doubt, but to pay the full cash
value of the property destroyed, according to its estimate of such
" value. The case does not come within the limitation to the rule,
above stated, that the parties must at least have believed that there
was some doubt as to the validity of the claim.
Under these circumstances, we are forced to the conclusion that
the promise sued in the plaintiff's writ was not a binding and
enforceable one, because it was made without any consideration whatever. According to the stipulation of the report, the entry will be,
Judgment for defendant.
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CrTY OF LEWISTON.

Opinion May 18, 1903.

Want of Due Care.

Contributory Negligence.

A statutory action to recover damageR caused by a defective highway cannot be maintained if the negligence of the plaintiff, or any other efficient
cause for which neither the plaintiff nor the municipality is responsible,
contributes to produce the injury.
While the plaintiff was being driven by her husband in an open wagon
drawn by one hon,e along one of the public streets of Lewiston, the wheels
upon one side of the carriage struck an obstruction in the traveled way,
so that the carriage was overturned, the plaintiff as well as her husband
thrown out, and she sustained some bodily injury.
The accident occurred at about nine o'clock in the evening. At the time,
the moon, nearly full, was shining very brightly, and there was not a cloud
in the sky, so that objects in the street could be seen for a considerable
distance. The horse that the plaintiff's husband was driving was wholly
blind and had to be entirely guided by the driver.
The court is sntisfied from the situation and the undisputed facts, that if the
plaintiff's husband had been exercising, just prior to the accident, such
a degree of care as was mnde necessary by the fact that his horse was
totally blind, he could not have failed to see and could have easily avoided
the obstruction in the street.
Held; that the alleged defective condition of the street was not the sole
cause bf the accident and the plaintiff was not entitled to a verdict in her
favor.

Motion by defendant. Sustained.
Action on the case, under R. S., chap. 18, § 80, to recover for b<fflily injuries sustained by plaintiff by reason of the overturning of the
one-horse open wagon in which plaintiff was traveling with her husband, who was driving. The wheels next to the northerly sidewalk
curbing struck a pile of dirt extending into the traveled portion of
Main Street in Lewiston. Both occupants of the wagon were thrown
out. The accident occurred on a clear moonlight night, four days
before the full of the moon, about ten minutes before nine o'clock.
The horse was totally blind.
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1ascus Atwood, for plaintiff.
The jury evidently recognized that it is one thing to see in the
moonlight an object you are looking for and know to be in a certain
location, and quite another thing having no knowledge of the existence of the object and have it attract your attention.
Thomas F. O'Connor the man who excamted the dirt at the scene
of the accident was careful, as he admits, to light this dirt pile the
two nights immediately preceding the accident, and was also so
impressed that there was a responsibility incident to that dirt pile that
he was careful to notify Mr. Fisher w.hen he secured his connection
with the work. The two nights when he lighted it were moonlight
nights and this fact doubtless also helped the jury to decide a light
was necessary to make the way safe or rather to warn travellers there
was an unsafe place in the way. There is no claim it was lighted
the night in question.
Counsel cited: Glidden v. Beading, 38 Vt. 52, 88 Am. Dec.
G39; Brnclcenrfr7ge v. Pitchbw·g, 145 Mass. 1 GO; Smith v. TVihles,
143 Mass. 55G; Danfol.s v. Lebanon, 58 N. H. 284; ~Monroe v.
I-Iampclen, 95 Maine, 111; Parle v. Libby, 92 Maine, 137; Cayfor·d v. lVilbur, 86 Maine, 414; lYeelcs v. Pm·sonsfield, 65 Maine,

285.
A. T. L' 1-Ieureux, City Solicitor; Ralph W. Orockett, for defendant.

SITTING: WISWELL, C. J., EMERY, \VHrrEHOUSE, STROU'r,
SAVAGE, SPEAR, JJ.
WISWELL, C. J., While the plaintiff was being driven by her
•
husband in an open wagon drawn by one horse along one of the
public streets of Lewiston, the wheels upon one ::,ide of the carriage
came in contact with~ and went onto, an obstruction in the street,
so that the carriage was overturned, the plaintiff, as well as her
husband, thrown out and she sustained some bodily injury. In the
trial of the action to recover damages for the injuries sustained by
reason of the alleged defective condition of the street, the plaintiff
recovered a verdict. The case comes here upon the defendant's
motion for a new trial.
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Assuming, without deciding, that the jury may have been authorized in its finding that the condition of the highway was defective
in the respect complained of~ ,we come to the equally important
question as to whether or not the jury was alfm authorized in its
finding, necessarily involved in the verdict, that the defective condition of the highway was the sole cause of the accident; because it
is well settled in this State, that in this statutory action, if the
negligence of the plaintiff, or even if any other efficient cause, for
which neither the plaintiff nor the municipality is responsible, con"'"
tributes to produce the injury, the action cannot be maintained.
The defective condition complained of was a quantity of earth
taken from an excavation made for the purpose of obtaining connection with the public sewer, and left upon the side of. the street.
'f he pile of earth was estimated to be about four feet in height at
the highest place and extended for several feet from the curbing into
the street. It was to some extent guarded by at least one barrel and
perhaps by some boards or planks, but upon the evening of the
accident there was no lantern placed at the obstruction.
The accident occurred at about nine o'clock in the evening of the
twenty-fourth of September; at the time, the moon, nearly full, was
shining very brightly, there was no cloud in the sky to obstruct the
moonlight, so that objects in the street could be seen for a considerable distance. All the witnesses upon both sides agree that it
was an especially clear and bright night. The street at this point
was about fifty-four feet wide with a street car track nearly in the
center. The horse that the plaintiff's husband was driving was
wholly blind, so that it had to be entirely guided by the driver.
Under these circumstances, we think that it necessarily follows that
the negligence of the driver contributed in some degree to the accident. In driving a blind horse, which has to be entirely guided by
the driver, a great degree of care is required. In this case, the plaintiff's husband could not have failed to see the pile of earth, with the
barrel or barrels about it, if he had exercised stich a degree of care as
the occasion demanded. The fact that he did not see the obstruction,
upon his side of the street, in the very bright moonlight, is almost
conclusive evidence that he was not looking, although it was especi-
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ally necessary for him to look. In fact the husband testified, when
asked if he saw the pile of earth before he struck it: "No sir. I
was looking for nothing but teams ahead." This is not reasonable
care for the driver of a blind horse; he should also have been on the
look out, especially when no reliance in this respect could be placed
upon the horse, for such temporary obstructions as are liable to exist
at any time through the necessity of making repairs upon the streets
and of making excavations for various purposes. If he had exercised
the care that was necessary because of the situation, he would ·certainly have seen, and could have easily avoided, the obstruction.
Although this question of negligence is primarily for the jury, we are
satisfied that in this case the jury erred in its finding that no cause,
other than the allegecl clefoct, contributed to the injury.
]}fotion granted. Verdict set aside.

FRANK

E.

BURGESS,

Executor, In Equity,

vs.

ALv AH J.
Penobscot.
Will.

Construction.

SHEPHERD,

and others.

Opinion May 27, 1903.
Executor.

Equity.

R. S., c. 77, § G.

A bill in equity to obtain the construction of a will cannot be imstaiiwd,
unless the construction may affect the rights of the complainant, in person
or property, or unless it may affect the performance of his duties under
the will, as executor, trustee or otherwise.
Held; that the complainant, who is executor, has no personal interest
which may be affected by a construction of the will; nor can the performance of his duties as executor be in any way aided or affected by such a
construction.
Baldwin v. Bean, 59 Maine, 481, examined.

On report.

Bill in equity.

Dismissed.
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Bill of interpleader by the executor of the will of J pseph M.
Heseltine, late of Dexter, decease<l.
The case appears in the opinion .
.B~ D. Dearth; JJ: J. Martin and H. lYI. Cook, for plaintiff.
Counsel cited: Baldwin v. Bean, 59 Maine, 481 ; Richardson v.
Richardson, 80 Maine, 585; Baxter v. Baxter, 62 Maine, 540.
The court does not consider it a condition precedent to determining
the construction of a will disposing of real estate that the executor
should be the owner of, or in any way interested in said real estate.
But even if it was a condition precedent that the executor should
have some interest in the real estate in order to enable him to maintain such a bill, it can hardly be said that in this case, or in any
case, the executor is not interested, or may not be interested in the
real estate. The devise is subject to the payment of the debts of the
deceased, and until it appears that the debts have all been paid, the
executor certainly i_s in a sense _interested in the real estate. If the
bill had been brought in the name of the widow and devisee as
plaintiffs, and the other persons interested under this clause in the
will as defendants, the de~dant would have claimed, and rightly
so, that the executor should have been made a party to the bill. If
he is a necessary party defendant, it cannot be consistently contended
that he cannot be a party plaintiff.
D. D. Stewart; E. C. Ryder, for defendants.
SITTING:
SPEAR,

\VISWELL,

C. J.,

STROUT, SAVAGE, POWERS, PEABODY,

JJ.

SAVAGE, J.
Bill in equity under R. S., ch. 77, § 6, to obtain
the construction of the will of Joseph M. Haseltine, deceased. The
bill is brought by the executor of the will, and the widow and
other devisees are made parties defendant. The clause in the will
which it is sought to have construed is as follows :" To my beloved wife, Catherine F. Haseltine, I give, bequeath
and devise all the rest and residue of my estate, both real, personal
and mixed, and all rights and credits thereunto belonging, to have
and to hold to her sole use and benefit during the full term of her
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natural life, unless she shall marry again, in which event her rights
in said property shall cease and determine the same as if she were
dead. But until said death or remarriage she shall have the full
power to control and dispose of said property or any part thereof,
if needed for her support and benefit.
"To the children of my daughters Mary and Elizabeth before
named, I give, bequeath and devise whate\Ter may remain of said
property at the decease or remarriage of my said wife, Catherine F.
Haseltine, the same to be divided equally among them."
And the prayer of the bill is that the court will determine (1)
"whether said Catherine :F. Haseltine, the dcvisee named i11 Eaid
will can sell and convey said real estate in fee simple in her lifetime
before remarriage," and (2) "whether the rights and interests of said
Catherine F. Haseltine to the property bequeathed and devised in
said paragraph of said will above quoted will terminate should she
marry again."
We are met in limine by the objection that the court, under the
statute named, has no jurisdiction to construe a will ou a bill brought
by an executor who has no interest as such in the estate, nor any
duties to perform with relation to it, which may be affected by a
construction of the wilJ, and whose rights and duties will remain the
same whatever may be its proper construction. In fine, these defendants, or some of them, say that this executor can have no possible
reason for needing to know in his said capacity whether the widow
has the right to convey the real estate in fee, or what the effect of her
remarriage might be; that his sole duty is to administer under the
plain provisions of the will; to convert the personal estate, so far ns
necessary to pay debts, into cash, and pay the debts and expenses,
and tnrn over the remainder to the widow as life tenant; or if the
personal estate is insufficient, to cause the real estate, or enough of it,
to be sold to pay the debts; that his right to administer the personal
estate, and to have enough of the real estate sold under license of
Probate Court to pay the debts, is absolute, and does not in any way
depend upon the construction of the will; that he has no other interest in or under the wilJ; and that when he has performed his duties
as his position requires, regardless of the construction of the will, his
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office will be fnnctus officio. These defendants claim that as to this
executor, the questions raised .are moot questions, and his interest
merely a speculative curiosity, and they earnestly ask that the widow
and other devisees or heirs may be left to settle their own controversies, as they will, in their own way.
If the defendants' premises are sound, we think that their position
is impregnable. The statute is silent as to who may bring such a
bill. But it is a bill in equity, and on general principles, such a bill
cannot be maintained by one who has no interest in the subject
matter of the controversy. So it would follow that a bill for the
construction of a will cannot be maintained unleRs the plaintiff has
such interest, personal or official, legal or equitable, in the estate,
or under the will, as would be served by a construction of the will.
If an executor has no such interest, why should he be permitted to
maintain a bill and interfere with the interests of others? He has
no more rights in that respect than a neighbor would have. He is
an intermed<ller. Non constat, that those who are interested in the
will have any controversy about it, or care to have it construed.
But the complainant says that Baldwin v. Bean, 59 Maine, 481,
was 011 all fours with the case at bar, and that inferentially at least
the right of an executor or an administrator with the will annexed
to maintain such a bill without allegation or proof of interest was
recognized by that case. It will be noticed, however, that in Baldwin v. Beem no q nestion was raised as to the interest of the complainant, and that the sole question decided, besides construing the
will, was, that in enacting the statute in question; "it was the intention of the legislature to seetire to the par·i1'.es in foterest the right in
all cases of doubt, to have the opinion of the court as to the legal
effect of a will, even in advance of any actual controi,ersy." That
was all.
The case of Baldwin v. Bean is, in a sense, imperfectly reported.
No statement of facts accompanies the opinion, and indeed there was
need of none, in view of the questions actually decided. But inasmuch as the case has been cited as a precedent, we have examined
the papers on file in the court in Androscoggin County, and we find
that the bill was brought originally by Abby A. Richardson, who
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was both executrix of the will and widow of deceased. Afterwards
she intermarried with Baldwin, and her marriage, under the law as
it was then, terminated her powers as executrix. Later Baldwin,
the husband, represented as being the administrator with the ,vill
annexed of Richardson's estate, was summoned to appear and prosecute, and thereafter the case was docketed in his name as complainant. Clearly the 'widow had such an interest as would have
supported the bill. Just how she was regarded with reference to it
after her marriage does not appear. The question probably was not
thought of. Under the circumstances, we do not think that Baldwin v. Bean can be regarded as authority for the plaintiff's position.
We have been unable to find a case,- unless Baldwin v. Bean, in
its remodelled condition, was one,- in which the complainant did
not have an interest, present or remote, vested or contingent,
either as heir, legatee or devisee, or as trustee, or as executor or
administrator with the will annexed having duties to perform
concerning which he sought the construction of the wiJl and the
advice of the court. And unless a complainant can bring himself
within one of these classes, we should be unwilling to sustain a bill.
It is a statutory proceeding, and should not be carried beyond the
fair intent of the statute. Even if the objection seems to be a technical one, it is one which parties have a right to make, and, if well
founded, must be sustained. Orderly procedure in litigation 1s
the safeguard of the personal and property rights of the litigant.
But the court has given a liberal construction to the stattite, as
it indicated in Baldwin v. Bean it would do, and any interest that
was real has served, and when the corn1;lainant has been properly in
curia, and the court has had jurisdictfon, it has usually answered all
his pertinent questions.
We must now inquire whether this executor has such interest in
the subject matter of his questions aR entitles him to answers. It
will not be necessary to elaborate fundamental and familiar principles
which must control. One is, as already stated, that the executor,
unless some duty is imposed upon him by the will (and there is none
in this case) has no interest in the real estate, except the right to have
so much of it as may be necessary appropriated to the payment of
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legacies, debts and expenses; that this right is in no way contingent
upon the construction of the will, and that when the right has been
exercised, or where there is no occasion for its exercise, he has no concern in what becomes of the real estate. Another principle is that
when, as we assume in this case it is, or wi11 be, true, that he has
paid all specific legacies, debts and expenses out of proceeds of the
estate in his hands, and has turned over the remainder to the life
tenant of the same, he has completed his duty. He will have administered the estate according to the will. He will he no longer responsible. The receipt of the life tenant will be his sufficient voucher in
the settlement of his account. If the testator saw fit to authorize the
life tenant to hold the life estate without giving security to the
remaindermen, he had that right, although this court will under some
circumstances require a life tenant to give such security. But the
point is this, that whatever happens to the property after the executor has administered upon it according to the will, it is nothing to
the executor. If the life tenant here should die, questions might
arise between her estate or her assigns and the residuary legatees;
or if she should marry, questions might arise between her or her
assigns and the legatees. But we think the executor now is not
entitled to seek an answer to those questions. And we are the less
unwilling to come to this conclusion, for the reason that our decision will not bar the widow or the legatees from seeking a construction of this will by the court hereafter, if they may be thereto advised.
While such bills are bills of prevention an<l are in a literal sense
of the word, bills of peace, the line must be drawn somewhere, and
we must draw the line where we think the legislature intended to
draw it. vVe think in this case the line has been crossed. A bill to
construe a will cannot be sustained upon the complaint of any person,
executor or otherwise, unless the construction may affect his rights
in person or property, or unless it may affect the performance of his
duties under the will as executor, trustee or otherwise.
Bill dismissed, with one bill of costs for the resisting
defendants.
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Practice. 1'rial. Contributory Negligence.
Stat. 1891, c. 124.

The court is not bound to submit a case to the jury, but may (lirect a verdict
for the defendant, when all the inferences which a jury may justifiably draw
from the testimony are insufficient to support a venlict :-;o that it would be
the duty of the court to set aside such a verdict, if it had been rendered.
A new trial having been granted on general motion, the case wm; heard a
second time before the jury, and the presiding justice at the close of the
evidence directed a verdict for the defendant.
Held,· that the conclusion announced in the former opinion was justified
and required by the established principles of law applied to the facts there
stated, and that the evidence with the additional testimony before the
court does not warrant a different result.
Also; that the inference from all the testimony considered in the light of
the undisputed situations, is almost irresh;tible that the plaintiff's intestate did either see, or hear, the approaching train but over-estimating it8
distance or miscalculating its speed, with an absence of caution which is
incomprehensible, inconsiderately and rashly undertook to cross the track
in front of the train instead of waiting for it to pass. If so, the consequences of such mistake and temerity cannot be cast upon the defendant. No railroad company can be held for a failure of experiments of that
kind; and if one chooses in such a position to take risks, he must bear the
consequences of failure.
If the positions most favorable to the plaintiff be assumed to be correct, the
accident cannot be attributed wholly to the negligence of the defendant,
if the plaintiff's intestate after discovering the train might have avoided
the fatal consequences by the exercise of reasonable and ordinary vigilance and caution on his own part. In such a case the negligence of the
injured party is deemed a proximate cause which contributes to the injury
and bars his right to recover.
Day v. B. & M. Railroad, 96 Maine, 207, sustained.

Exceptions by plaintiff. Overruled.
Upon a second trial of this case granted by the court, as reported
in 96 Maine, 207, the presiding justice ordered a verdict for the
defendant,
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The parties agreed that if a verdict in favor of tl1e plaintiff would
have been authorized by the evidence, judgment should be rendered
for the plaintiff for such sum as the law court believe the plaintiff
was entitled to.
· The case is stated in the opinion.
E. P. Spinney, for plaintiff.
G. C. Yeaton, for defendant.
SITTING:

EMERY, WHITEHOUSE, STROUT, SAVAGE, SPEAR, JJ.

vV1uTEHOUSE, J. This action is founded on the statute of 1891
giving a right of action for injuries causing death, and is brought
against the defendant company to recover damages for negligently
causing the death of the plaintiff's intestate, Edwin Day, at the
,Junkins railroad crossing in North Berwick on the 21st day of July,
1899. The former trial of the action at the September term of
court, 1900, resulted in a verdict of $4,000 in favor of the plaintiff.
This verdict was set aside by the law court for reasons clearly and
sufficieut]y stated in the opinion of the court, 96 :Maine, 207. The
cause came on for trial a second time at the September term of court,
1902, and after tl1e evidence had beeu introduced for both the plaintiff and the defendant, the presiding judge directed the jury to return
a verdict for the defendant. The case comes to this court a second
time on the plaintiff's exceptions to this ruling, with a stipulation
that "if a verdict in favor of the plaintiff would have been authorized
by the evidence, judgment shall be rendered for the plaintiff for such
sum as the law court believes the plaintiff is entitled to."
After a careful examination of the evidence diseloscd Ly the
record now presented, it is the opinion of the court that the conclusion announced in the former opinion was justified and required
Ly the established principles of law applied to the facts there stated,
and that the evidence with additioual testim011y now Lefore the court
will not warrant a different res.ult.
The leading and most essential facts involved in tl1e decision of the
vital issue in the case do not appear to be in controversy. In the
forenoon of July 21, 1899, a "bright and clear day," the plaintiff's
VOL. XCVII
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intestate, Edwin Day, a man thirty-five years of age, with faculties
and senses unimpaired, was driving a single horse attached to an
unloaded hay-cart along Wells Street from North Berwick towards
the grade crossing above named which intersects the Eastern division
of the defendant's railway at an angle of 43½ degrees. He was
leaning against the front rail of the hay-rack, one rein in each hand,
and driving at the moderate pace of about five miles an hour. vVhen
within about "thirty or forty" feet of the crossing he stopped his
team for "two or three seconds" and then urging his horse into a
trot attempted to drive over the defendant's railroad crossing, but
was struck and immediately killed by a special train from Boston
to Portland approaching from a direction thus partially in his rear.
The railroad crossing in question was 1832 feet from North
Berwick railroad station, and the track of the Eastern division is on
a descending grade and nearly straight for a distance of about six
miles towards Kennebunk. It was admitted that this crossing was
not proyided with gates, flagman or automatic signals, and it may
be assumed, though it was not conceded by the defendant, that it
was "near the compact part of the town." It was not in controversy that at the time of the accident the #special train was running
"at a greater speed than six miles an hour," the plaintiff contending
that it was from 50 to 60 miles an hour, and the defend ant conceding that it was from 20 to 25 miles an hour. Whether or not the
bell was rung and the whistle blown on this train as required by
law, was one of the controverted questions in the case. The plaintiff's evidence, which was necessarily to a great extent of a negative
character, tended to show that these statutory signals of the approach
of the train were not given, while the defendant's evidence and the
weight of all the positive testimony in the case, showed that these
customary warnings were duly sounded. But assuming that there
was sufficient evidence to support a finding of the jury in favor of the
plaintiff's contention respecting the speed of the train and the signals
of approach, the defendant invokes the settled rule of law that no
such omission of duty or violation of statute on the part of the
defendant would relieve the traveler from the obligation to use his
own senses of sight and hearing to inform himself of an approaching
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train, and confidently insists that the plaintiff's intestate either failed
to exercise the requisite degree of care and vigilance to discover the
train at the time in question, or, discovering it, rashly attempted to
cross in front of it.
The distance on vV ells Sti·eet from its junction with Portland
Street to the crossing is 4 71 feet, and the defendant contended and
introduced photographs with other evidence to show that at every
point in this distance of 4 71 feet on Wells Street, some portion of the
train or smoke-stack, or the smoke and steam rising from it, must
have been plainly visible to the traveler throughout the entire
distance of 911 feet on the railroad as the train approached from
Drew's overhead bridge to the crossing. The plaintiff contends,
however, that through a large portion of this distance the traveler's
view of the train was obstructed by a high embankment on the
northerly side of the railroad, and also by a tight board snow-fence
27 feet from the center of the track, and that it was impossible for
Mr. Day, standing on his hay-rack at any point on vVells Street
between the crossing and a point 7 5 feet distant therefrom, to see
the approaching train until it came within 253 feet of the crossing.
But it could not reasonably be contended that no possible means
were available to the traveler for the discovery of an approaching
train in season to avoid a collision, and the existence of extraordinary
difficulties in discovering it by sight should have suggested to a
person of ordinary care and prudence the necessity of exercising
greater precaution and making stronger efforts to ascertain the facts
in some other way. It is common knowledge that a vast increase ·
in the speed of railroad trains has been required in recent years in
order to meet a constant demand for the motSt rapid transit consistent with the safety of public travel, and ordinary care and prn<.lence accordingly demand of the traveler upon our highways greater
vigilance and more thoughtful attention in order to discover the
approach of railroad trains and avoid collisions on the crossings at
grade.
In the case at bar it has been seen that Mr. Day was driving on
Wells Street at the rate of aboLtt five miles an hour, and according
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to an average of the estimates of the distance made by the plaintiff's
witnesses, he stopped at a point about thirty-two feet from the
crossing and just outside of the line of the snow-fence twenty-seven
feet from the center of the track. It is not in controversy, as
already noted, that at any point on Wells Street within 7 5 feet
from the crossing, some portiou of the train must have been visible
to Mr. Day after it approached within 253 feet of the crossing; and
at a distance of 27 feet from the center of the track, being inside
of the line of the snow-fence, there was an unobstructed view of the
whole train.
After stopping "two or three seconds," Mr. Day "hurried l1is
horse right up into a trot" towards the crossing; and it is a reasouable inference that tlii':l "hmrie<l trot" was not le:-:s tlian five miles
an hour, or seven feet per second, the speed at whid1 he was ,:jogging
along" before he stopped. The plaintiff's evidence tended to show
that the train was running at a speed of at least 50 miles an hour,
or 73 feet per second. If so, it traversed the entire distance of 253
feet in three and one-half seconds, and the whole train must have
been within the limit of 253 feet and in plain view of Mr. Day
before he had advancecl to a point within 15 feet of the track.
Under the circumstances thus disclosed !Jy the plaintiff's own evidence, it is inconceivable that if Mr. Day had been vigilant and alert
and exercised the circumspection of a careful and prudent man, he
could have failed to see some indication of an approaching traiu,
or, if he had listened attentively, that he could ha;ve failed to hear
some signal or sound of au approacliiug traiu, before he reached the
point of dangerous proximity to the railroad track.
In the former opinion in this case (06 Maine, 213) it is said:
"There is no evidence that in approaching the railroad crossing Mr.
Day took any precaution whatever to ascertain whether a train was
also then approaching the crossing from either direction. True, he
stopped momentarily some twenty feet from the crossing, but it
docs not appear that he looked or listened or took any other measures
to ascertain what might be approaching on the railroad tracks.
There is no evidence for what purpose he stopped there." But the
record now before the court, with tlie additional evidence presented
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at the second trial of the case, tends to modify this view and to
strengthen the probability of the alternative suggested at the close
of the opinion that "being aware of the approaching train, he recklessly undertook to cross before it." James B. vValker was not a
witness at the former trial, but testified at the second hearing that
as he was approaching the crossing from the opposite side he saw
Mr. Bragdon and Mr. Day pass each other, and in regard to the
conduct of Mr. Day, says: "Mr. Day hauled up and stopped and
looked around, and then he came right along, he took his reins and
started his horse right into a trot.
He stoppe<l two or
three seconds; he turne<l his head and looked n p the track towards
the bridge. After he started the horse, he was looking ahead and
crosswiEle and he put the whip right on his horse; he took his
reins and urged his horse up and drove right on to the crossing. He
was looking to the right, up towards the depot." This is corroborated by Mr. Bragdon, a witness at both trials, and also by the
fireman, a witness for the defendant, who observed the movements
of Mr. Day from the engine and assumed that he would not attempt
to cross in front of the train. He says: "'When he approached the
crossing he was looking up the track, and he drove up and stopped,
looking towards us coming down the track.
vVhen he hit
the horse I hollered ',vhoa.' I thought .Mr. Day was going to
stop; instead of that, after he drove up there, he thought he had time
to go ahead, and so I hollered to the engineer, when I saw he was
going to drive ahead, to stop."
The inference from all this testimony considered in the light
of the nndispnte(l situations, is almost irresistible that Mr. Day did
either sec, or hear, the approaching train but over-estimating its
distance or miscalculating its speed, with an absence of caution
which is incomprehensible, inconsi(lcrately and rashly undertook to
cross the track in front of the train instead of waiting for it to pass.
If so, "the conscq uences of such mistake and temerity cannot he
cast upon the defendant. No railroad company can be held for a
failure of experiments of that kind; and if one chooses in such a
position to take risks, he must hear the consequences of failure."
Chicago, Roel., I.~lancl and Pacific R. R. Co. v. Hanston, 95 U. S.,
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6~7; Smith v. Jie. Gent. Railroad Gb., 87 Maine, 351. When a
railroad track crosses or is crossed by a highway, the traveler with
a team and the railroad company have concurrent rights and obligations with respect to the use of the way at the place of intersection.
It is not ordinarily reasonable or practicable for a train to stop and
give precedence to a team approaching on the high way. It cannot
be required to <lo so except in cases of manifest danger whm it is
apparent that a collision could not be otherwise avoided. It is the
duty of the traveler on the highway to wait for the train. The
train has the preference and the right of way. Cont-inental Imprnvement Co. v. Stead, 95 U. S. 161; 2 Woo<l on Railroads, 1510;
Pierce on Railroads, 342; Lesan v. JJ;J. C. R. B. Co., 77 Maine, 85.
On the other hand, the management of a railroad train must be
conducted with due regard to all of the provisions of the statute
designed to insure the safety of the traveler both upon the railroad
and the highway. The train "is bound to give reasonable and timely
warning of its approach to a crossing, but it cannot be reasonable
and timely if the speed of the train be so great as to render it
unavailing. The explosion of a cannon may be said to be a warning
of a coming shot, but the velocity of the latter generally outstrips

the warning. The speed of a train at a crossing should not he so
great as to render unavailing the warning of its whistle and bell;
and this caution is especially applicable when their sound is obstructed
by wind and other noises, and when intervening objects prevent those
who are approaching the railroad from seeing a coming train. In
such cases, if an unslackcned speed is desirable, watchmen should he
stationed at the crossing." Continental Imp. Co. v. Stead, 95 U. S.
161, supra. If, therefore, the special train in question was approaching a crossing near the compact part of the village at the great speed
of 50 miles an hour without flagmen at the crossing and without
giving the statutory warnings of its approach, the officers all(l
servants in charge of it were guilty of gross and culpable recklessness which would justly have subjected them to the severest censure.
But if these positions, most favorable to the plaintiff, be assumed to
be correct, the accident cannot be attributed wholly to the negligence
of the defendant if the plaintiff's intestate after discovering the train
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might have avoided the fatal consequences by the exercise of reasonable and ordinary vigilance and caution on his own part. In such a
case the negligence of the injured party is deemed a proximate cause
which contributes to the injury and bars his right to recover. This
principle has been so often enunciated in the recent decisions of this
court that no further exposition of it is required at this time.
A twoocl v. Bangor, 0. & 0. R. R. Co., 91 Maine, 399; Conley v.
lJfe. Cent. R. R. Co., 85 Maine, 149; Wa1'll v. Jfe. Cent. Railroad
Co., 96 Maine, 137. See also Schofield v. Chicago, Milwa-ukee & St.
Paul R. R. Co., 114 U. S., 615, a case in which the court directed
a verdict for the defendant, and one presenting striking analogies to
the case at bar.
After a patient and critical examination of the case it is the opinion
of the court that with all the inferences which the jury could justifiably have drawn from it, the evidence now presented is insufficient
to support a verdict for the plaintiff, so that it would be the duty
of the court to set aside such a verdict if it had been rendered.
Under such circumstances it is the established rule of procedure in
this State that the court is not bound to submit the case to the jury,
but may direct a verdict for the defendant. .Jieath v. Jaquith, 68
Maine, 433; Jewell v. Gagne, 82 Maine, 431; .lYioore v. McKenney,
83 Maine, 80, 23 Am. St. Rep. 7 53; .lYiar-lwt & Fulton Nat. Bank
v. Sargent, 85 Maine, 349, 35 Am. St. Rep. 376; Bennett v. Talbot,
90 Maine, 229; Coleman v. Lord, 96 Maine, 192. The mandate
must therefore be,
Brceptions overruled.
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The relation of master and S(Tvant is not created betwcPn a road cornmissioner and the men (•mployell by him in rPpairing a stre('t, although he
hm; the right to select and discharge them, and to determine what work
shall be done, and the ,my and manner in "'hich it shall be done.
Souncl public policy forbids that public officers should be held responsible
for the negligence of those whom tlwy nn' obliged to t'mploy in the discharge of tlwir duties in the execution of public "·orks, ,Yhen such oflkers
aro not chargeable ,dth ~my ,rnnt of diligence or Jue care on their part.
The defendant, n road commissioner, supplie<l to the plaintiff arnl other
men employed by him in repairing the strl'et a derrick as n com1>lete<l
appliance, to be U8e<1 in doing the work in which they "·ere engage<l.
\Vhile he may have been under no obligation to furnish the derrick, yet
having <lone so he a:c;smned the obligation towarus those ,rho were to use it
of exercising reasonable care to see that it was safe anu suitable, and HO
maintaine<l.
In the execution of public works, he who selects the placti in which tlH'
,vork is to be done, and invites arnl directs the workmen ,Yho labor
therein, assumes to,rnr<lH them the obligation of Sl'eing that such place is
rt\asonably safe.
See JJomlen v. City of Ro('l.:land, rJG l\laine, 12V.

Exceptions by plaintiff. Sustained.
Action on the eaRe for perEonnl inj urics.
At the return term, defendant filed a g('neral demurrer to the
declaration.
The presiding justice withont argument, in order that the law
of the case might be first settled, sustainc<l the <lcnrnrrcr. To this
ruling plaintiff alleged exceptions.
The case is fully stated in the opinion.
E. ancl A. S. Littlejielcl, for plaintiff:
D. N. JJfortlancl, for defendant.
A street commissioner or superintendent of streets is a public
officer. Such obligations as rest, to an extent, upon employers to
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their employees, <lo not apply to public officers rn the discharge
of public duties. Prince y. Lynn, 149 Mass. 193.
The plaintiff was not in the employ of defendant but in the
employ of the city. Unless defendant injured plaintiff by some
malfeasance or misfeasance individually and aside from the discharge
of his duties as a public officer, he cannot be held liable. The
doctrine of rcspondeat superior does not apply here.
The declaration charges defendant simply with a non-feasancc in
failing to do what the declaration states to he his duty as street
commissioner or highway surveyor, but which 1s not required by
statute law. Defendant is charged with failing to do what the law
does not rcq uire him to do.
SIT'fING:
SPEAR,

\\TISWELL,

C. J.,

EMERY, STROUT, POWERS, PEABODY,

JJ.

POWERS, ,J.
Exceptions to a pro forma ruling of the presiding
jrnstice sustaining a demurrer to the plaintiff's declaration.
The declaration alleges "that on the sixth day of August A. D.
1900, the defendant was, and for a long time prior thereto had been,
the duly elected and qualified street or road commissioner of the
City of Rockland and received from said city for the performance
of his duties as such a salary of eight hundred dollars per year; and
having prior to said date, in performance of his said duties as road
commissioner determined that repairs were necessary upon a certain
street in said city, known as Maverick Street, and having determined
to build a retaining wall in repairing said street, said defendant
undertook to construct and was constructing sai<l retaining wall for
the purpose of supporting the southerly side of said street:
"That said defendant selected and employed the workmen engaged
thereon, had the power to remove and discharge them and directed
what work should be done, and the way and maimer in which it
should be done, and procured necessary tools and machinery to be
used in prosecuting said work, and had full charge and power over
and control thereof, and of all details entering into said work;
"That the plaintiff was employed as a laborer 011 said work, and
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during all the time he worked upon said wall, was under the direction and control of said defendant, who was doing said work in the
discharge of his duties as road commissioner.
"That in constructing said waJl certain heavy rock and large
stone had to be moved, handled and placed therein, for the handling
of which said commissioner had procured, C'recte<l and equipped a
derrick upon the bank for above the place where this plaintiff was
at work and nearly 011 a ]eve] with said street;
"That the plaintiff knew 11othi11g as to the sufficiency of said
derrick or of its equipment and had never been near to or examined
the same, but had been irn,tructed and <lirectcd by the said defendant
to work at the base of said waJl aucl far be]ow the level on which
said derrick was erected and operated.
''That it was then and there the duty of said defendant to the
men employed by him and nnder his control in doing said work,
he having fu]l and immediate charge, control and direction of said
work, to provide a suitable and safe derri<'k ::m<l equipment, erect
and set the same up in a suitable and safe manner and keep and
maintain it in a safe mfd suitable condition, and to employ ou]y
suitable :md careful persons in erecting and maintaining said derrick
and in tlic prosecution of said work, and it was the duty of said
defendant to this plaintiff, having undertaken to provide a derrick
for use in doing said work, to provide only such derrick as was
safe and suitable for the purpose, and sueh as was, when prepared
fin· use upon said work, in a safe and suitable condition and such as
would not ernlangcr the cn1ployecs working thereon;
"That RaVi defendant nmnindfol of his duty in this behalf did
not provide as plaintiff avcn;, a suitable and safe derrick, nor did lw
cause it to he set up in a suitable and safe manner, and did not cause
it to be kept and maintained in a safe and suitable condition and did
not employ suitable and careful persons in erecting and maintaining
said derrick, and in the prosecution of said work;
"That upon the sixth day of August A. D. 1900 the plaintiff,
relying npon the performance by the defendant of his duty in this
behalf and being himself then and there in the exercise of due care
and diligence and without any knowledge or means of knowledge
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of the defective, unsuitable and unsafe condition of said derrick was
at work near the base of said wall when the boom of said derrick
by reason of the defective, unsuitable and unsafe condition thereof,
and by reason of its being an unsuitable appliance for the work there
being done, and the negligent and unsafe manner in which it had
been set up for use, all of which was or by the exercise of reasonable
care and skill might have been known to said defendant, and the
failure of said defendant to employ suitable and careful persons to
erect, maintain and operate said derrick, all of which was the result
of the failure of said defendant to perform his duty aforesaid
suddenly fell a great distance striking" and injuring the plaintiff.
There can be no negligence where there is no duty. Does this
declaration charge the defendant with a failure to perform any duty
which the facts therein averred show that he owed to the plaintiff?
While the defendant was a public officer, the work in which he
was engaged was none the less ministerial. It is claimed that the
relation existing between the defendant and the plaintiff was that
of master and servant; and if this be the true construction of the
facts set forth in the declaration, the defendant is undoubtedly liable
under the well recognized principles of law applicable to that relation. In repairing the street and building the wall the defendant
was acting solely for the public. He had no interest in the work
other than that which arose from the discharge of his duty as a
public officer. The nature of that duty was such that he could not
perform it alone. It could not be executed without availing himself
of the services of others. Not that he was obliged to employ any
particular man or men. He had the right to select and discharge
the men, the power to determine what work should be done, and the
way and manner in which it shonld be done. None the less he was
compelled to employ men who were paid not by him but by the city,
who labored not for his benefit but for the public. He should not
be held liable for the misconduct of those whom he is thus obliged
to employ. Such employees arc not his servants, and the rule
of respondeat superior does not apply. McKenna v. Kimball, 145
Mass. 555. The foundation of the liability of om( person for the
acts and negligence of another is found in the doctrine of principal
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all(l agent. The fact that the defendant had the right to select
and discharge the men whom he was compelled to use might be a
go0<l reason why he should be holden to exercise reasonable care in
their selection, but we do not think that under the circumstanccR
of this case it is sufficient to establish the fact that the plaintiff was
the <lefcll(lant's servant, and charge him with the onerous conspq ucncc;s which flow from that relation. Few men would be found
willing to accept an oflicc whose burdens were so disproportionate to
its benefits. Sound 1mblic policy forbids that public officers should
be held responsible for the negligence of thoRc whom they arc obliged
to employ in the discharge of their duties in the execution of public
works, when such oflicers arc not chargeable with any want of diligence or due care on their part. Railey v. The JJfoyor &c. of N. Y:
3 Hill, 531, 38 Am. Dec. GG9.
The declaration charges that an unsafe and unsuitable derrick was
furnished as a complete<l appliance for the prosecution of the work,
that the place in which the plaintiff was set to work was dangerous
arnl unsafe, and that all this wm;, or by the exercise of reasonable
care might have been, known to the defendant. These matters
pertain to the coll(luet of the defendant himself. The plaintiff had
nothing to do with fitting up the <lcrrick. The defendant supplied
it to him as a complete appliance to be used in doing the work in
which he was rn1gaged. He had a right to rely that it was all right,
that it was not sul~ject to such defocts as could be cfo:covered by the
exercise of reasonable care on the part of the defendant who furnished
it. Poo1· v. Scars, 154 l\fass.
2G Arn. St. lfop. 272. The
defornlant may have Leen urnler no obligation as ro:ul commissioner
to furnish the derrick, but having done so he assumed the- obligation
towanls thof-:e \\'ho Wl're to 11se it of seeing that it was reasonably
safo and suitable, and so rnaintaine<l.
The defoll(l:rnt selected the place in which the plaintiff was to
work. He invite<l arnl directed him to work there. "\Vhen the
defornlant <lid this he assumed towanl the plaintiff the cl uty of seeing
that the place was reasonably safe, and he must answer for any
injury suffered through his failure to perform that duty. In Brrcn v.
Field, 157 Mass. 277, the defendants were the selectmen of the town
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of Greenfield engaged in building a public sewer. rrhey hired the
·plaintiff and set him to work in the bottom of the trench. He was
injured through the sides of the trench falliug in for want of proper
support. It was held the defendants were liable, if the injury was
due to any neglect on their part to take prope.r precautions for the
plaintiff's safety. Mr. Justice Morton in d~liveriug the opinion
of the court says:
"The defendants were not bound to hire the plaintiff and set him
to work in the bottom of the trench, but having done so they are
liable to him for any injury which occurred to him in the eourse of his
employment through any negligence on their part. vVhether they
were acting as public oflicers or agents, or uot, C'ould under the
circumstances make no <lifferrn1ce as tu their duty to the defendant.
They were bound, when they hired him to work in a particular place
to see that it was reasonably safr, and that materials were furnished
to make it so, and if any injury occurred to him through their neglect
in these respects, they are liable. They voluntarily assumed the
responsibility of setting him to· do a particular kind of work in a
particular place, and they cannot avoid the duty which that act
imposed upon them as to him."
The dictates of humanity, and a proper regard for the lives and
safety of the workmen engaged upon public no less than private
works require that some one Hhould be bound iu law to furnish a
reasonably safe place in whicl1 to du their work. Upon whom then
does this duty rest'? vVe think it rests upon the man who selects
the place in which the work is to be <lone, and invites and directs the
workmen to labor therein. His is the master mind. It is for him to
command and the workmen to obey. He is not an insurer, but the
laborer has a right to rely, whether the work be pnblic or private,
that the man who directs and selects the place, means, manner and
method of his work shall use reasonable care to sec that the means
and the place are reasonably safe. If the defendant failed in this,
it was his own fault and not that of another, and he cannot shield
himself behind the defense that he was a pnblic officer. That plea
cannot be interpose<l to shield him from the consequences of his own
negligence. vVhile he need not answer for another he must answer
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for himself. A personal liability attaches to him for his failure to
exercise reasonable care in providing safe machinery with which, and
a safe place in which, the defendant might work.
In regard to the other ground claimed by the plaintiff, failure to
exercise reasonable care to select the men who set up, maintained
and operated the derrick, we find no sufficient allegation in the writ.
The only allegation is that it was the defendant's duty to employ
suitable and careful persons, and that he did not employ suitable
and careful persons. This is not enougl1, even from the plaintiff's
staml-point. The duty of the defornLrnt in this respect cannot be
an absolute duty to employ suitable and eareful persons. At the
most he can only be liable for the want of reasonable eare in this
particular, all(] there is no allegation that he foiled to exercise such
care in their Helcction and retention.
It is further urged against the declaration that it is Lad for
duplicity, but this ol~ection is not open to the defendant upon
general demurrer. The same is trne of the other clai1118 which
relate to the form of the declaration.
J,_,';,rceptions su,,;ta;i,,wd.

Demurrer overruled.
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WALTER COWETT, Pro Ami,

vs.
TnE AMERICAN WooLEN CoMPA~Y.-

Somuset.
Negligence.

Opinion June 16, UJ03.

1llaster and Servant.

Jfachinery.

nisb ,J.,slw1cd.

The nrnster is bound to provide and maintain machinery which i:-; n'asoualy
safe in view of the uses that are to be HWlk of it, and the work that is to
be performed upon it arn1 around it. Ile is re:-;pomdble for any defect in
the machinery which was or ought to have been known to him, anu \\·as
unknown to the servant.
He is not bounu to anticipate anu guard against every possilJle danger, lJut
only such as can be foreseen by the exercise of reasonnlJle care.
In this case the plaintiff's own testimony shows that he did not receive tl1e
injury in the manner he thinks he did; but if it be admitted that he is correct in his theory as to the manner in which the injury ,ms sustained,
such an accident or injury was a possibility so remote, a thing so unlikely
to happen, that it could not be foreseen or anticipated by the defendant
by the exercise of reasonable care.

Motion by defendant for new trial. Motion srn;tained.
Case for negligence.
This was an action brought by Walter Cowett against the American
oolen Company for an accident resulting in the loss of the
fourth finger of his left hand, while in the employ of said company
in its mill at Skowhegan, Jan. 12th, 1901.
The plaintiff alleged in his writ, first, that the defendant adopted
an<l maintained an unsafe, unsuitable, improper and dangerous carding-machine, with its cog-wheels and rollers improperly all(_l insecurely
guarded and protected; second, that he was not given proper warning
or instructions as to the dangerous character of the machine; and that
being about sixteen years old, he did not know or appreciate tl1e chmger.
The case was tried at the 1\Iarch term of the court and a verdict for
the plaintiff was rendered for $1034.88. The defendant filed a
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motion to set the vcl'dict aside, which motion was filed in due season,
in the usual form .
.Forrest Gooclw-in, for plaintiff.
E. F~ Danforth and S. W. Go·ulcl, for defendant.
SrrTING:
SPEAR,

"TrnwELL,

C. J.,

STROUT, SAVAGE,

PowEm;,

PEABODY,

JJ.

PowEns, ,J.

This is an action on the case for negligence, and
comes before the court on motion to set aside the ver<liet, which was
for the plaintiff.
At the time of the injury the plai11tiff was employed in the canl
ruo111 of the defendant's rnill, and it was a part of l1is duty to feed [tll(l
elean the eards. Ile undertook to clean the waste out of the cogwheels at the end of the rollers while the machinery was rnnning.
To pick the wool from the cogs he was obligell to use his left harnl
in the narrow space between the wheels and the rollers, employing
l1is thumb and forefinger for that pnrpm;e. This brought his little
finger very near to the rollers, and while so employed it was eaught
between the large cylinder and one of the smalJer strippers on top of
the cylinder, drawing in aud partially crushing the liarnl. He wm,
i-;ixteen years of :ige, and l1ad ,vorked in the card room for two years
and a half. The cog-wheels, cylinders, and strippers were all in
plaiu sight, and his testimony shows that he knew and appreciated
the danger of getting his l1and between the cylinder aud roller, aud
as to this he must be held to have assumed the ri~k. The plaintiff's
claim, however, is that there was anothel' and a l1idde11 danger, of
which he <lid not know, and could not have known in the exercise of
reasonable care and diligence, and which was the real cause of the
injury he receive<l. In the collar on the shaft of and at the end of
the stripper, near to the plaintiff's hand, there was a small set screw
with an oval head, in which was a slot with sharp edges. The head
of this screw was about one-quarter of an inch broad, and projected
about one-sixteenth of an inch from the rapidly revolving collar.
'fhe plaintiff claims that the head of this screw hit his hand, surprising him and causing him, by a sudden and involuntary movement, to
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draw his hand into the machinery where it was caught and injured.
It is claimed that it was the master's duty to place a guard over the
head of the screw, or to warn the plaintiff of its existence, which was
not ordinarily perceptible, and of which he had no knowledge.
The plaintiff's theory as to the manner in which the injury happened is not supported by his own evidence. He says something hit
his finger, and that whatever hit it was away from the roller and on
the other side. The screw in the col1ar of the roller or stripper might
possibly be sai<l to be away from it, but it could hardly be said to be
upon the other side of it. He states positively that he does not know
what hit his finger, but we think his testimony shows what it was in
fact. He says, '' Something struck my finger, and I went to draw
my hand out and it began to draw in."
"Q. How long was it from the time this something hit your hand
before your hand went into the collar'?
A. It went in right off. The minute I went to draw my hand
out it began to draw in."
At the time the plaintiff was standing with his side to the machinery, facing the same way as the cards, and using his thumb and forefinger to pick the wool from the cogs. This would bring his little
finger very near to that part of the machinery in which it was caught.
His testimony shows that there was not a hitting of the finger, a
drawing away of the hand, and then a catching of the finger. The
contact and the catching were simultaneous, and at the same point,
and it is impossible to resist the conclusion that the only object which
hit his finger was that part of the machinery in which it caught.
The space was a narrow one. On the one side the cogs, and on
the other the rollers. He says the wool which he was picking out
was packed tight into the cogs. To extricate it must have required
the use of some strength, and a slight sudden and unexpected giving
away of the wool would have a tendency to carry his hand away from
him and into the rollers. If the finger had been hit by the screw
head, causing a sudden and involuntary starting on the plaintiff's part,
it would seem that the natural and instinctive movement would have
been to have drawn his hand toward him, and away from the point
of contact, rather than away from him and by the screw head. We
VOL, XCVII 35
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are of the opinion that the jury failed to appreciate the force of the
plaintiff's testimony, and that the verdict is clearly erroneous.
Even if the plaintiff's theory in regard to the manner in which the
injnry was received had been sustained by the evidence, there is
another objection which is fatal to his recovery. It was not the duty
of the plaintiff to provide absolutely safe machinery. The law
imposes no imch burden upon the master. He is not an insurer. It
is his duty to provide and maintain machinery which is reasonably
safe, in view of the uses that are to he made of it, and the ,vork that
is to be performed upon it and around it. He iR responsible for any
injury arising through any defect in the machinery which was or
ought to have been known to him, anll was unknown to the servant.
He is not required to anticipate and guard against every possible danger, but only such as are likely to occur. The degree of care should
rise with the danger; but assuming as true the plaintiff's position,
tha~ it was within the contemplation of the parties that he should
clean the machine while running, we <lo not think the defendant
ought to have known that such an injury was likely to occur. That
the oval head of the set screw, projecting one-sixteenth of an inch
from the revolving collar near the plaintiff's hand, by coming in contact with his finger, would cause him injury, or cause him to make
any such involuntary movement as would be the occasion of such an
accident or injury as that complained of in the present case, was a
possibility so remote, a thing so unlikely to happen, that it could not
be foreseen or anticipated by the defendant by the exercise of reasonable care. Such being the fact, neither his failure to place a guard
over the head of the screw, nor his omission to warn the plaintiff of
the danger, constitute negligence on his part. The facts of the case
do not justify a finding that the defendant was negligent, and aJlowing to the verdict of the jury all the weight to which it is entitled,
the court is of the opinion that it is clearly wrong, and that justice
requires it to be set aside.
Mot-ion sustained. Verdict set aside. New trial granted.
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JE}rNA LIFE INSURANCE CoMPANY.

Opinion J nne 26, 1903.

Foreign .Judgment. Res Judicata. Jurisdiction. Service. Parties.
Default. Life Insurance. .Assignment of Policy. Assent of
Company. Ben~ficiary- Vested Interest.
A foreign jmlgment i::; merely prima facie evidence of what it purports to
decide.
The doctrine of res judicata extend::; only to those facts which must necessarily be made to appear a::; a basis of the judgment, and without a showing of which the judgment could not have been rendered.
It is necessary before a court can render a valid judgment that it shall fir:-,t
acquire jurisdiction over the parties, the subject matter of the suit and the
process.
A writ, declaration, summons, publication, default and judgment against the
heirs of J. O. T., defendants, giving no name or names, would not give the
courts of this State jurisdiction to render a valid judgment in personam;
nor upon their face, would they furnish a basis for a judgment in rem.
In a case where judgment is rendered on default without personal notice to
the defendant, the false allegation by plaintiff of a fact so material that
without its existence his pleading fails to set out a cause of action, operates
as a fraud and is well calculated to deceive the court.
The acts and recitals of a court acting without jurisdiction cannot conclusively bind the defendant; nor can such acts and recitals serve as conclusive evidence of facts which would give the court jurisdiction.
An assignment of a life insurance policy executed in compliance with the
terms of the policy by the assured and the only beneficiary, divests both
of them of, and vests the assignee with the entire legal interest in the
policy.
A letter from an insurance company, acknowledging the receipt of such an
assignment of a life policy issued by it, in which letter the company states
that it will place the assignment "on file for such attention as it may
deserve ,vhen such policy becomes a claim," is a sufficient indication of the
company's assent to the assignment.
The mere statment or recital in such an assignment that it is subject to a
claim, if there be in fact no claim, would be surplusage, and would not
affect the assignment of the entire sum.
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A foreign judgment based upon an invalid assignment of a life insurance
policy can have no binding force upon the courts of this State either by
way of estoppel or under the doctrine of res judicata.

On report.

Judgment for plaintiff.

Action of debt on a policy of life insurance.
Plaintiff claimed under an assignment executed both by the
assured and his wife who was the beneficiary named in the policy.
One J.B. Cloutier claiming the fund under color of a prior assignment executed in fact by the husband alone, had brought suit in the
Superior Court of the Province and Distriet of Quebec and recovered
judgment for the insurance money, which had been previously deposited with the Provincial Treasurer in accordance with the Revised
Statutes of the Province of Quebec. This judgment the Insuranee
Company interposed as a defense to this action of debt commenced
in this court below in Androscoggin County.
The facts appear in the opiNion.
H. W. Oakes, J. A. Pulsifer cind F. E. Ludden; P. F. Trernblay,
for plaintiff.

R. W. Crockett, for defendant.
SITTING:

WISWELL,

BODY, SPEAR,

C. J.,

STROUT,

SAVAGE,

POWERS,

PEA-

JJ.

SPEAR, J. This is an action of debt to recover the amount alleged
to be due upon a life insurance policy. On August 13, 1885, the
.lEtna Life Insurance Company of Hartford, Connecticut, issued a
policy through its Canadian branch on the life of Jean 0. Tremblay
of the Province of Quebec, in the sum of $2000, payable at his death
to his wife Arthemise D. Tremblay, or in event of her death before
his, to his executors, administrators, or assigns. On November 24,
1891, this policy was assigned by Jean 0. Tremblay, without the
joinder of his wife, to J. B. Cloutier of Quebec as collateral security.
On January 14, 1901, Jean 0. Tremblay and Arthemise D. Tremblay executed two other assignments of the same policy to their son
Patrick F. Tremblay of Lewiston, Maine, the plaintiff in this case.
A duplicate of but one of these assignments was forwarded to the
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company. This assignment was made upon the company's blank form
and is as follows: "For value received, we hereby transfer, assign
and turn over unto Patrick F. Tremblay, Attorney at Law and Notary Public of Lewiston, Maine, as collateral, all our right, title and
interest in Policy of Life Insurance 149,296, issued by the .lEtna
Life Insurance Company of Hartford, Connecticut, and all benefit and
advantage to be derived therefrom to the extent of suPh interest as he
may have when said policy becomes a claim, subject to J. B. Cloutier's claim.
Dated at Quebec this 14th day of January, 1901."
This assignment was duly executed and forwarded to the company
and its receipt acknowledged in a Jetter, as follows:
".lEtna Life Insurance Company.
Hartford, Conn., January 19, 1901.
P. F. Tremblay, Esq.,
256 Lisbon St..,
Lewiston, Me.
Dear Sir:vVe have your favor of the 16th inst. enclosing an assignment of policy No. 149,296 on the life of Jean 0. Tremblay, executed by said insured and Arth. D. Tremblay, in favor of yourself,
under date of January 14, 1901 subject to the claim of J.B. Cloutier,
which we place on file for such attention as it may deserve when such
policy becomes a claim.
Yours truly,
J. L. English."
The assignment was executed by both the assured and the only
beneficiary, an<l conseq ucntly divcstecl both of them of, and vested the
assignee with, the entire legal interest in the policy, the exception to
Cloutier being an equitable i11terest only, to which allusion will be
made later.
J. 0. Tremblay died January 21, 1901. At his death there was
due on the policy $1959.49. Pr~ofs of death were filed accompanied
by the affidavit of both J. B. Cloutier and P. F. Tremblay as assignees, and of Arthemise D. Tremblay as beneficiary. P. F. Tremblay
in his affidavit claims "all but what is excepted by assignment
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between $500 and $1000." Arthemise D. Tremblay in her affidavit
states that the policy was assigned to Cloutier as above stated and that
the assignment is still in force; and also that a further assignment was
made to her son January 14, 1901. Cloutier in his affidavit claimed
the full amount due upon the policy. This dispute having arisen
between the claimants, the company, in accordance with the Revised
Statutes of the Province of Quebec, deposited the money due, in the
office of the Provincial Treasurer, which exonerated the company
from the payment of costs in any litigation which might arise upon
the policy. All the claimants were properly notified of the deposit.
On April 22, 1901, J. B. Cloutier commenced proceedings to secure
the money thus deposited, in the Superior Court at Quebec, against
the heirs of J. 0. Tremblay, defendants, and Dame Arthemise Dumais
et al., misc-en-cause. The defendants and the .lEtna Life Insurance
Company, Arthemise Dumais Tremblay, widow, and Patrick F. Tremblay, these latter two of Lewiston, Maine, U. S. A., mise-en-cause,
the said Patrick F. Tremblay furthermore, one of the defendants aforesaid, mise-en-cause, were condemned to appear at court on a day
certain, and service upon all these parties was made by publication.
On the 8th day of June no appearance having been made by any
of the defendants or by Arthemise Dumais Tremblay or Patrick F.
Tremblay, the court upmi an ex partc hearing rendered judgment
for the plaintiff which was that it "maintains the present action,
consequently adjudges and condemns the defendants to pay to the
plaintiff the sum of $2118.39, with interest from the 23rd day of
April last and costs." It does not appear that any steps were
taken to have administration upon the estate of J can 0. Tremblay
and no administrator was mentioned in this suit, as the judgment
shows. The plaintiff~ notwithstanding the judgment rendered by
the court at Quebec, has brought an action against the .lEtna Life
Insurance Company in the Supreme Judicial Court for Androscoggin
County, as assignee of the policy. To this action, the defendant
interposes the following defenses:
1. The suit is brought in the name of the assignee the assignment not having been assented to by the Insurance Company.
2. The assignment is of a part of an entire sum.
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3. The matter is res judicata a~d the plaintiff is bound by the
record in the Canadian suit.
4. The evidence shows that the claim of J. B. Cloutier exceeds
the amount due under the policy.
The plaintiff in reply controverts all of the above defenses and in
addition asserts that, even if the Canadian judgment was in other
respects valid, the claim of J. B. Cloutier as presented in the Canadian snit, upon which the judgment was issued, was to a large extent
clearly a fraudulent one.
The first matter of defense interposed, is to the right of the
plaintiff to maintain his action on the ground that, being assignee of
the policy and the assent of the company being required to make the
assignment valid, the plaintiff bad not; at the date of his action,
secured such assent. Such objection cannot prevail. The letter of
the company, acknowledging the receipt of the assignment, was a
sufficient indication uf their assent. The assignment was upon a
printed blank prepared and furnished by the company. The assignors, by their assignment, conveyed to the assignee "to the extent of
such interest as they may have when said policy becorncs a clairn."
The acknowledgment of the receipt of the assignment was "for such
attention as it may deserve when said policy bccorncs a clairn.'' The
langnage of acknowledgment is as broad as the language of the
assignment. The assignment became a claim upon the death of
.Jean 0. Tremblay. vVhat did the company mean when they wrote
the assignee that they had placed the assignment on file? That it
was an act of dissent? What, when they said that, upon its becoming a claim, they would give it such attention as it deserved? · That
it was invalid and hence entitled to no attention? Did they intend
to convey to .the plaintiff the idea that his assignment, after they had
written him this letter, was invalid'? If they di<.l, they were very
unfortunate in their form of expression, for it must necessarily have
operated as a complete deception upon his mind. If it was their
intention to decline to accept the assignment, they could easily" have
made their purpose clear. It cannot be possible that they so intended.
It would be a contradiction of terms to hold that they did. On the
other hand, construing the phraseology of their letter "according to
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the common meaning of the language'' and no violence will be done
in evolving the conclusion that, placing the assignment on file, and
agreeing, when the occasion arose, to give it due consideration,
operated as an express acceptance. Nothing seems to be wanting to
clothe their conduct with the idea of consent.
e think the language
used by the defendant company in acknowledging the receipt of the
assignment was not only sufficient in its terms but intended by the
company to convey their consent to the assignment. But consent is
held to effectuate a new contract with the assignee.
Grant v. Eliot and Kittery Mutual Ffre Insurance Company, 75
Maine, 196, is a case in which the widow of the owner succeeded to
the title of the premises insured under his will. Later she conveyed
all her right, title and interest iu the premises to Mark A. Libby
and on the same day by written assignment made over to said Libby
the policy of insurance issued to Hiram R Roberts, her husband in
his lifetime, and the directors of the company indorsed their consent
to the assignments. Still later Mark A. Libby conveyed the premises to the plaintiff and on the same day assigned the same policy to
him, and the directors of the defendant company indorsed thereon
their consent to this second assignment. The court, p. 204, say:
"The defendants were paid for insuring a given sum to Hiram R.
Roberts for a fixed term, and their contract was to pay to his assigns.
By consenting to the assignment made by bis executrix and <levisee to
her grantee, Libby, they agreed that Libby might be substituted and
that the policy should represent to him just what it had to the party
originally insured. The same thing was done when Libby conveyed
the property and assigned the policy to the plaintiff. No element of
a valid and binding contract between the plaintiff and defondant seems
to be wanting." Donnell v. Donnell, 86 Maine, 518, is a case in
which Kingsbury Donnell owned certain real estate with buildings
thereon upon which he procured two policies of insurance. Later lie
conveyed his real estate to his sons and on the same day assigned to
them the insurance policies. The court say, p. 522: "The conveyance would have rendered the contracts of insurance with Kingsbury
Donnell null and void if the companies had not consented to the
assignment of the policies. The effect of this transaction was to

,v
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make a new and original contract of indemnity with the assignees
who were not indebted to the plaintiff and had no contract relations
with him." "The assent of the company to the assignment was a
renewal of the original contract to the assignee with all its force,
effect and liabilities as well as its conditions and limitations." Biddeford Saving8 Bank v. Dwelling-House Insurance Company, 81
Maine, p. 571. The same doctrine obtains in Massachusetts. "The
policies are in terms payable to the assured and his assigns. The
assignments to the plaintiff, assented to by the insurers, transferred to
him the legal title in the policies and the right to sue thereon."
Burroughs v. State Mutual Life Asswrance Company, 97 Mass. p.
360. "But we are of opinion that the assignments of the policy,
with the express consent of the defendants, enables the assignees to
sue on it in their own name; that such consent to the assignments
operates as a promise to pay the loss to them." Kingsley v. New
England Mutual l!~re Insurance Company, 8 Cush. 400.
The second matter of defense is that the assignment is a part
of an entire sum. This defense is based upon the clause in the
assignment "subject to J.B. Cloutier's claim." There is no question
but the assignment, if not modified by this clause, conveyed the
entire legal interest in the policy to Tremblay, the assignee. Unless
the clause attaches to the assignment a legal modification, it can
have no effect. The mere statement that it was subject to a claim
if in fact there was no claim, would be surplusage. This leads us
to the consideration and determination of the validity in law of
Cloutier's alleged assignment. The policy in question was made
payable to Arthemise Dumais Tremblay, wife of the assured. It is
well settled in this State that this policy being payable to her became
a vested right. Small v. Jose, 86 Maine, p. 124. Neither the
company, the husband nor a creditor could deprive her of it without
her consent. National Life Tnsnrance Company v. Haley, 78 Maine,
p. 268, 272, 57 Am. Rep. 807. Applying these principles to the
assignment of Cloutier and it becomes evident that it was entirely
inoperative to vest in him any legal interest, as the beneficiary did
not join in the assignment. But the defendant claims that the
assignment, though not signed by the wife, is of such an equitable
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character as to vest in him an interest that will be protected and
enforced by a court at law; but Palmer v. JIIIerrill, 6 Cush. 282,
286, 52 Am. Dec. 782, holds that "in order to constitute such
an assignment two things must concur," the second of which is,
"the transfer shall be of the whole and entire debt or obligation,
in which the chose in action consists, and as far as practicable place
the assignee in the condition of the assignor to receive the full debt
due and to give a good and valid discharge to the party liable."
The record clearly shows that Mrs. Tremblay did not assign to
Cloutier her "whole and entire" interest in the policy. It may be,
however, that, although she did not join in the assignment, she had
by her acts conveyed to Cloutier an equitable interest which the
assignee holds in trust for his benefit and which may be enforced by
proceedings in equity. Unity Mutual Life Assurance Assoc,iatfon
v. Dugan, 118 Mass. 219; Bu1'roughs v. State JJ1ubwl Life Assurance Company, 97 Mass. 359; National Life Insurance Company
v. Haley, 78 Maine, 268, 57 Am. Rep. 807; Dirffy v. Metropolitan Life Ins. Co., 94 Maine, 418. Cloutier therefore had no interest,
by virtue of his alleged assignment, which he could enforce in law,
hence the phrase "subject to J. B. Cloutier's claim" did not affect
the capacity of t~1e assignment to effect a transfer of the entire legal
interest in the policy to P. F. Tremblay.
The third defense offered is, that the whole matter is res judicata.
"lt has been repeatedly adjudged, that foreign judgments are prima
facie evidence merely of the right and matter which they purport
to decide." JJlcKim v. Odom, 12 Maine, p. 94. This doctrine has
been repeated by our courts, from the time is was above promulgated
to the opinion of Tou1·igny v. Jioide, 88 Maine, 406. Upon foreign
j udgrnents "the merits as well as the jurisdiction of the courts which
rendered them may be inquired into." Jl;Jiddlesex Bank v. Butman,
29 Maine, p. 23. This opens to inquiry the validity of the Quebec
judgment. The record of the case, showing the proceedings and
judgment in the court at Quebec, discloses, upon inspection, that the
plaintiff's complaint, corresponding to our declaration, was based
entirely upon t.he evidence, and the assumed validity, of Cloutier's
assignment; the judgment followed the complaint, hence, was neces-
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sarily based upon the assignment; but we have already determined
that the assignment, claimed by Cloutier, was invalid in law; therefore the judgment based upon the assignment was also invalid,
there being no proof of facts upon which it was founded, and "a
verdict and judgment are conclusive by way of estoppel only as to
facts, without the existence and proof or admission of which they
could not have been rendered." I-fill v. Morse, 61 Maine, p. 543.
Upon another ground the proceedings, if not tainted with intentional fraud, operated as such upon the honesty of the judgment.
The complaint, item 14, sets out that "the plaintiff (Cloutier)
is regular assignee of the aforesaid policy, assignment being made
to him by the late J. 0. Tremblay and his wife, the said mise-encause." ·without this allegation Cloutier set out no cause of action
whatever. But the statement is not true. The assignment was not
executed by the wife. It was signed by J. 0. Tremblay only. It
was therefore not made by the wife, as alleged in the complaint or
declaration. The allegation operated as a fraud upon the court and
was well calculated, especially in a case decided ex parte, without
personal notice and upon default, to deceive it. Nor was the assignment filed with or assented to by the Insurance Company. The law
invoked to defeat the validity of Tremblay's assignment, for want
of consent, applies with force with respect to the validity of Cloutier's assignment. The case shows that it was neither signed by the
wife nor consented to by the company, as required by the policy,
to make it a valid assignment. "In all judgments by default,
whatever may be their competency or regularity, every proceeding,
indeeq, from the writ and in<lorsements thereon down to the j udgmcnt itself, inclusive, is part of the record and is open to examination." Penobscot R. R. Cornpany v. Weeks, 52 Maine, 460. " And
the records of all courts are liable to be impeached if it can be
done by inspection alone." lb. 459. The judgment was upon default, but it is well settled that a default does' not admit allegations
in the complaint of fraud extrinsic to the cause of action." American
End. of Law, vol. 5, 466. "The acts and recitals of a court not
having acquired a jurisdiction, cannot be conclusively binding on
him; nor can acts and recitals be conchisive ev,idence of facts which
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would give thernJurisrliction." ()arleton v. Bickfo1'd, 13 Gray, p. 591,
596, 7 4 Am. Dec. 652. No more can a false statement in the declaration give jurisdiction.
Therefore the plaintiff, in the case at bar, did not admit by default,
even if proper service had been made upon him, the untrue allegation
set out in the declaration of Cloutier's writ. Nor did the proof presented to the court at q,uebec sustain the allegation. It was evident,
upon inspection of the proof offered, that Cloutier's alleged assignment was not executed by Tremblay's wife, and that her agreement
to transfer a part of her interest in the policy, as collateral security,
was not in law even an equitable assignment of her right. Hence
there being no legal proof of the allegation set out in the declaration,
that the assignment was made by the wife, the Quebec judgment was
not founded upon the evidence of any legal claim, and therefore void.
"And if the judgment is wrongfully obtained by a fraud between
the parties for the purpose of defeating the title of a third party, the
latter may plead the matter in avoidance of a judgment. If the judgment has not been obtained by collusion with the debtor or with any
fraudulent design, yet if it was unlawfully recovered to the injury of
a third person, who cannot reverse it from error in being a party
thereto, he can avoid it in the same manner." Caswell v~ Caswell, 28
Maine, p. 237. "If; upon these facts, the judgment appears to be
fraudulent against the creditors, any creditor on whom it is a fraud
may give them in evidence." Pierce v. Jackson, 6 Mass. p. 244.
Apply these principles to the proceedings before the court at
(1uebcc and we think the judgment there rendered, even upon the
ground of fraud, is not entitled to be considered res jn<licata against
the right of the plaintiff to have his case determined on its merits.
There is still another reason why the proceedings at qucbcc are not
res jn<lieata. "No court can rightfully render judgment in a cause
until it has acquired complete jurisdiction over the parties, the
subject matter of the suit, and the process." Penobscot B. R.
Company v. Weeks, 52 Maine, p. 458. "But the records of all
courts are liable to be impeached if it can be done_ by inspection
alone; and if such inspection discloses want of jurisdiction over the
person of the defendant, the judgment will be void against him for
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that pnrpose." lb. p. 439. "If the record negative the jurisdiction,
or if it had not been extended, and the original papers do so, then
the Fmpposed judgment is void." Tourigny v. Houle, 88 Maine, p.
408. "Where it appears by the record itself that there was no
appearance and no notice which he was bound to attend to, the judgment against him is a dead letter beyond the territory in which it
was pronounced." Middlesex Bank v. Butman, 29 Maine, p. 25.
Under these decisions the plaintiff in the present case is not bound
by the proceedings in Quebec. No legal service of the writ was
made upon him. He was a resident of a foreign country and the
plaintiff knew his residence and aU.eged it in his writ to be in Lewiston, Maine, U. S. A. Service of the writ was by publication. The
writ, declaration, summons, publication, default and judgment were
against the heirs of Jean 0. Tremblay, defendants, giving no name
or names. Such a writ and such a service would not give our courts
jurisdiction upon which a valid judgment could be rendered in
personam.
Nor would the proceedings upon their face furnish a basis for a
judgment in rem, even if we assume that the statutes of the Province;
or the lex rei sitre, are the same as our own.' By our statutes a
judgment in rem can be entered only against the property of the
debtor certain liens excepted. Plurede v. Le Vasseur, 89 Maine, 172.
P. F. Tremblay was not the debtor; therefore no valid judgment in
rem could be entered against the insurance money, in the hands of
the Provincial Treasurer of which he held a legal title. The Quebec
court therefore had no jurisdiction over the plaintiff Tremblay in
personam or in rem, and could not render a binding judgment. The
Revised Statutes of the Province of Quebec applying to this case and
made a part of the exhibits are as follows: "Art. 1198. Whenever any person desires to pay any sum of money which is demanded
of him by contending claimants, he may deposit the money he
so desires to pay in the office of the Provincial Treasurer." "Art.
1199. In the case mentioned in the preceding article, the Treasurer shall pay over the amount deposited to the claimant, who
shall produce and file an authentic copy of a competent judgment
entitling him to the money, saving the right of the depositor,
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if the deposit receipt has not been registered, and if the money
has not been paid into court as a tender, to withdraw his depm;it,
before the same ::;hall have been demanded by the claimant."
There is no evidence in this case that the receipt was registered or
that the money had been paid into court as a tender. The company,
therefore, had full power and ample opportunity, being a party to
the proceedings, even after the judgment was rendered, to fully protect itself against any doubt of the legality of the Quebec proceedings
by withdrawing its deposit from the treasury. Although having a
foll knowledge of all the transactions uf Cloutier and P. F. Tremblay
with re~pect to their claimed a~signment~, and of the conditions
imposed by themselves in order to make an nssignment valid, together
with a presumed knowledge of the law, yet they stood by and allowed
the proceedings uf Cloutier to he constmrn1ated without the slighte8t
intervention. It would not be a great strain upon the imagination,
under the circnmstanees in this case, to read between the line8 of
the::;e proceedings the subtle goodwill of the company contributing to
the result attained. They can neither legally nor morally complain
of the fall of the Quebec j uclgment. The case was reported with the
stipulation, "if the iaw court is of opinion that the action is maintainable, it shall render such judgment as the rights of the parties
req uirc." The action is maintainable. In accordance with the stipulation,
Judgment for the plwint(tf fo1· $1959.49, and costs,
and interest from April 21st, 1901, ninety clays
after the death of the insured.
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Nuisance. Dams. Flooding Highway. Criminal Pleading.
poration Charter. Public Act. R. 8., c. 17, § 5; c. 1, § 6,
par. XXVJ. Spec. Laws 1891, c. 84,.

Cor-

~ince the passag-e of H. S., c. I, ~ u, par. XXVI, acts of incorporation are
pul:Jlic acts and bound to be noticed Ly the courts as part of the law
of the land.
In criminal pleading it is not ordinarily necessary to make negative averments, unless the dause defining the crime contains exceptions.
An act of incorporation, which modifies a general statute declaring the
obstruction or encumbering of a highway to corn,titute a nuisance, is
equivalent to an exception reserved in the clause of the statute which
defines the crime.
An irnlictment for a nuisance by overflowing a highway, against a corporation whose charter authorizes the maintenance of dams, etc., at the outlet•
of a pornl, should contain a negative averment to ihe effect that the dam
complained of is not erected and maintained in accordance with the
charter.
If the dam complained of is erected 1:Jy the respondent in accordance with
its charter and so maintained no indictment for nuisance will lie, even
though individuals or the public have been injured.
See State v. Godfrey, 24 Maine, 232.

Exceptions by respondent. Sustained.
Indictment for a nuisance under R. S., c. 17, § 5. Respondent was
charged with raising the water in Webb's Pond in the town of Weld,
in Franklin County, by means of a dam,_ to such a height that the
highway around the head of said pond was overflown, obstructed and
rendered impassable.
The indictment was as follows:" STA TE OF MAINE.

Franklin, ss.
At the Supreme Judicial Court, begun and holden at Farmington,
within and for the County of Franklin, on the first Tuesday of February in the year of our Lord one thousand nine hundred and two,
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the jurors for the State aforesaid, upon their oaths present that there
is and for a long time, to wit, for the space .of eighty years last past,
has been a public road and common highway, situated, lying and
being in the Town of ,veld in the County of Franklin aforesaid,
leading from
ebb Post-Office around the westerly side of Webb's
Pond to Carthage in said County, of great length, to wit, of the
length of ten miles, and of great breadth, to wit, of the breadth
of four rods, over and upon which the citizens of the State aforesaid have been accustomed to pass and repass freely and at their
· plea8m·c with their hor8es, teams, cart8 and carriages.
A ml the juror8 aforesaid fort her present that the \Yebb'8 River
Improvement Company, a corporation existing under and by force
of the law of this State, duly organized and doing bu8ine8s, and
having an ofiice in Lewiston, Androscoggin County, :Maine, on the
fifteenth day of March in the year of our Lord one thousand nine
hu1Hlred, ereeted and has since maintained to the day of the finding
of thi8 indictment dams at the outlet of said
ebb's Pond in said
• Franklin County.
Whereby and by reason of said dams the water in said pond has
been raised to a great height and has overflown, obstrueted and encumbered said highway around the head of said \Vebb's Pond, and rendered the same impassable, so that the citizens of the State aforesaid
over and upon said highway with their horses, teams, carts and carriages, at and during the time aforesaid since said dams were erected,
could not nor yet can, pass and repass with safety and convenience,
to the great damage and common nuisance of all the citizens of said
State over and upon said highway, passing and repassing as aforesaid,
against the peace of the State and contrary to the form of the Statute
in such case made and provided.
A true bill.
A. V. HINDS, Foreman.
H. S. ·wrna, Attorney for the State."

,v

,v

The respondent, having obtained leave to plead over, filed a general
demurrer to the indictment. The presiding justice overruled the
dem nrrer and the respondent alleged exceptions.
Sections 3 and 4 of respondent's charter are as follows:
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'' SECT. 3. Said corporation is hereby authorized to construct and
maintain dams and side dams, piers, abutments, booms, side booms
and sluices at the outlet of said pond and in said river, and to
blast, excavate and deepen said outlet and the channel of said river,
remove any obstructions therein and make any and all other
improvements thereon which will facilitate the transportation of logs,
wood and other lumber down said stream into the Androscoggin
river; to hold and _occupy by lease or purchase, and to enter upon
and take such land and materials as may be necessary to make its
said improvements, and to flow such land, so far as it may be necessary to accomplish its object. Provided, said corporation shall not
enter upon and take for the purpose aforesaid any mill site otherwise
than by lease or purchase, and said corporation shall pay to the
owners of said land and material so taken, such sums as the parties
may agree upon, or if they cannot agree, such damages as may be
adjudged by the county commissioners of the county in which said
land and materials are taken, in the same manner and under ~he
same conditions and liabilities as are provided in the case of damage
by the laying out of public highways, and for lands flowed by said
corporation the owners shall be entitled to the same remedies as are
now provided by law in cases of flowing lands by the erection of
dams for mills.
"SECT. 4. Any dam erected or maintained by said corporation
at the outlet of the pond under the authority of this act, shall be
of such height as not in ordinary seasons to flow the water in the
pond above ordinary high-water mark, and the authority to hold
said water shall be limited solely to the purpose of floating logs,
wood and lumber out of said pond and down said river during the
spring driving season. It shall be the duty of said corporation to
use reasonable diligence in running said logs, wood and lumber
down the river, completing the same by June fifteenth, and thereupon to so manage the dam that the water in the pond and the
flow in the river shall continue in its natural state as near as n1ay
be, until another driving season begins."
The contentions of counsel on both sides concerned the question as
to whether the indjctment should allege that the dam was not erected
VOL. XCVII
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in pursuance of authority of statute, or whether the privilege conferred by its charter should be pleaded by the respondent.

H. S. Wing, County Attorney, for the State.
W. H. Wkite and S ..M. Garter, for respondent.
SITTING:
BODY,

WISWELL, C. J., EMERY, STROUT, POWERS, PEAJJ.

PEABODY, J. This is an indictment against the Webb's River
Improvement Company, a corporation doing business in Lewiston, in
the County of Androscoggin and State of Maine, for nuisance in
which it is alleged that the respondent corporation maintained certain dams at the outlet of Webb's Pon<l, in Franklin County, in said
State, by which the water of the pond was raised so as to overflow,
obstruct and encumber the highway around the head of the pond rendering it impassable.
By R. S., chap. 17, § 5, "The obstructing or encumbering by
fences, buildings, or otherwise, highways, private ways, streets, alleys,
commons, common landing places, or burying grounds, are nuisances
within the limitations and exceptions hereafter mentioned."
The respondent demurred to the indictment as insufficient in law.
The demurrer was overruled by the presiding justice, and the cause
is brought before the law court on exceptions.
It appears that the Webb's River Improvement Company was incorporated by an Act of the Legislature, chap. 84, Private and Special
Laws of 1891, referred to and made part of the bill of exceptions.
Its charter gave the corporation the right to maintain dams and other
structures at the outlet of this pond, and it is claimed by the respondent that the indictment alleges nothing which it has done not authorized by the act of incorporation.
The charge constitutes an indictable offense to which corporations,
as well as individuals, are amenable, and unless privileged by the
special act of incorporation, the respondent would be chargeable
with the offense defined in the section and chapter of the R. S.
quoted. The test of its rights and privileges is the statute conferring them.
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Tlie alleged insufficiency of the indictment is that it fails to show
that the dam was not erected and maintained in accor<lance with the
rights and privileges granting it.
It is an elen~entary rule of pleading that every material fact
essential to the commission of a criminal offense must be distinctiy
alleged in the indictment. Williams v. The People 1 101 Ill. 385;
State v. Paul, 69 Maine, 215; State v. Chapman, 68 Maine, 477;
State v. Bushey, 84 Maine, 459.
Ordinarily it is not necessary to make negative averments unless
the clause defining the crime contains exceptions. Bishop New
Criminal Procedure, par. 631.
·while the statute <1 noted has in its terms no exception or limitation exempting the respondent from its effect, the law creating the
corporation gave it authority to do what the indictment alleges it has
done. The Act of the Legislature was a public act, and the courts
are bound to notice its provisions as part of the law of the land.
R. S., chap. 1, § 6, par. XXVI.

So that as to the respondent, the act of incorporation modified the
statute which declares such obstructions nuisances as fulJy as if it
had been incorporated therein. The corporation if it has erected and
maintained the dam in accordance with its charter is protected
against indictment for nuisance even though individuals or the
public have been injured. C1·ittenden v. JVil.son, 5 Cowen, 165, 15
Am. Dec. 462; Commonwealth v. Chapin, 5 Pick. 199, 16 Arn.
Dec. 386.
If the acts of the respondent described in the indictment are on] y
such as it might legally do, no law has been violated and no offense
is charged in the indictment. State v. Godfrey, 24 Maine, 232, 41
Arn. Dec. 382; State v. Turnbull, 78 Maine, 392.
The indictment is therefore insufficient in not alleging that the
respondent corporation exceeded its charter rights and privileges.
This Cl:lS~. is substantially identical with State v. Godfrey, supra.
Jj}cceptions sustained~ Demurrer .-;u8tcf/ined,

BROWN v. EDWARDS.

564

[97

GEORGE W. BROWN vs. JONAS EDWARDS, et als.
Penobscot.
New Trial.

Opinion June 30, 1903.

Warranty.

Sale.

Horse.

Whistler.

When it is obvious that the jury reached their conclusion by inferences not
sustained by facts proved, a new trial will be granted.
In a case where the evidence consists principally of testimony ,vbieh is
neither discredited nor conflicting, and the cross-examination of the witnesses indicates no distrust of their truthfulness, the law court has the
same opportunity as the jury to weigh the evidence.
In such a case, on a general motion for a new trial, the q uestiom; in dispute
will be examined by the law court by a review of the evidence from the
point of view of the parties.
The disease of whistling in a horse sold with a \'rnrmnty was not known to
the parties or any of their witnesses, until nearly two months after the
sale, although nearly all of them were experienced horsemen, and the usual
tests were applied.
Within a few days after the symptoms were first recognized the disease
resulted fatally.
Held,· that a theory that the disease existed in the horse in question, in a
primary stage, at the date of the sale and warranty, is not well founded.

Motion by defendants. New trial granted.
Assumpsit, brought after rescission, for an alleged breach of warranty in the sale of a horse. Plaintiff's declaration was as follows:
"In a plea of the case, for that whereas the said defendants on
the 24th day of January, A. D. 1901, at said Auburn, offered to
sell to the plaintiff a certain brown horse of the said defendants, and
thereupon then and there in consideration that the plaintiff at the special
request of the said defendants would buy of the said defendants
the said brown horse at a large price or sum, to wit, one hundred
dollars, to be paid by the plaintiff to the said defen<J.ants upon
request, the said defendants promised the plaintiff that the said
brown horse was sound and the plaintiff in fact saith that he confided in the said promises of the defendants, and then and there at
the special request of said defendants, did buy of the said defend-
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ants the said brown horse at and for the price of one hundred
dollars, and did then and there pay to the said defendants the sum
of one hundred dollars, yet the said defendants did not regard their
promise aforesaid but craftily and subtly deceived the plaintiff in
this, that the said brown horse at the time of making the promise
aforesaid was not sound, but on the contrary thereof was unsound
and was afflicted with a certain malady or disease, called whistling
or wind broken, and was of no value whatever; and the plaintiff
alleges that as soon as he ascertained that said horse was unsound
and afflicted with disease as aforesaid, he returned him to the said
defendants on the 30th day of March, A. D. 1901, and· has requested
the said defendants to pay back to him the said sum of one hundred
dollars thus paid them as aforesaid, whereby and by reason of which
the said defendants became liable to the plaintiff and promised to pay
him said sum of one hundred dollars.
Yet though often requested, said defendanh, have not paid said
sum nor any part thereof, but neglect and refuse so to do, to the
damage of said plaintiff (as he says) the sum of two hundred
dollars."
The plea was the general issue. The verdict was for plaintiff.
The facts appear in the opinion.
P. H. G-illin anrl T. B. Towle, for plaintiff.
Counsel contended that under the light of the testimony the plaintiff has proven by a fair preponderance of the evidence, first: That
the horse was warranted. Second: That there was a breach of this
warranty, to wit; that this hon,e, sold and delivered to Mr. Brown,
the plaintiff, was a whistler and a blower at the time he received
him.
The evidence shows even in the light of the testimony of defendants' own witneHses, that this horse might have been kept by the
plaintiff for a long period of time, and not until occasion presented
itself, would he or any other person have found out that the horse
was a whistler. It would indeed be hard and unreasonable in a
case of this kind were plaintiff compelled to show that the horse was
a whistler and a blower before the sale, other than by circumstantial
evidence.
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Counsel contended that taking the testimony as it was offered in
the case, connecting link with link, the jury could not have done
otherwise than to· have found a verdict for plaintiff. The disease
of whistling existed in this horse in a primary stage at the date when
defendant sold him to plaintiff with a warranty of soundness.
TI.t8CU8

Atwood; F. J. JJfortin and 1-I. JJf. Cook, for defend ants.

SITTING: EMERY, ,¥HITEHOUSE, STROUT, SAVAGE, PEABODY,
SPEAR, JJ.
PEABODY,. J. Assumpsit to recover the price paid for a horse
sold and delivered to the plaintiff after rescission of the sale for
breach of warranty. The case is brought before this court on motion
of the defendants to set aside the verdict of the jury because against
law, evidence and the weight of evidence. The evidence consists
principally of the testimony of witnesses not discredited or conflicting. From facts not in dispute the jury by their verdict must
have found that the defendant warranted the horse sound except as
to quarter cracks in the forward feet, and that it was at the time
of the sale unsound by being affected with a disease called whistling.
The warranty we think is proved; but the breach of warranty is a
question which must be decided by a review of the evidence from
the point of view of the parties.
It appears that the horse in question was purchased for the
defendants just previous to the sale to the plaintiff by an experienced
buyer who applied the usual tests to determine its soundness and
discovered no evidence of whistling; and the defendants, making use
of similar tests, and parties who used the horse in hauling coal failed
to notice such defect. After the sale to the plaintiff the horse, being
noticeable in its general appearance, was for weeks under the casual
observation of experienced horsemen, and to them it appeared in
good condition. Afterward it was sold by the plaintiff to a man by
the name of Smith who was familiar with horses, and his examination failed to disclose unsoundness in respect to the horse's breath..;
ing until he was driving it home, a distance of twelve miles. The
whistling became so manifest that in about a week he returned the
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horse and the price which he had paid was refunded. The plaintiff
thereupon, finding that the horse was unsound, shipped it back to
the defendants by rail with notice to him of his reason for rescinding
the sale. The horse when removed from the car was found to be
sick and upon the advice of a veterinary surgeon it was chloroformed. The sale was made January 24th, and the rescission March
30th, 1901. It appears by the evidence that the disease was not
known to the parties or any of their witnesses during a period of
nearly two months, and that within a few days after its symptoms
were recognized it resulted fatally.
The theory of the plaintiff is that the disease existed at the time
of the sale and warranty in its primary stage, induced either by
acute laryngitis or by paralysis caused by working in au ill-fitting
collar, and that it had not become sufficiently developed to attract
the attention of himself or those about his stables until after the sale
to Smith. And he relies upon the testimony of the experts to show
that if the horse was not driven fast or loaded heavily, no person
could tell whether he was a whistler or not; and he claims that the
condition of the weather was such that there had been no opportunity
or occasion to use the horse in a way to develop symptoms of the
disease.
The theory of the defendant is that the disease was contracted
while in the possession either of the plaintiff or Smith from exposure
in severe weather or from contagion; and he relies upon the fact
that the horse was taken from a close stable and actually used in
hauling snow and suhseq uently driven a considerable distance to
Smith's home; and upon the further fact that when the horse was
returned to him it bore evidence of having taken a sudden cold or
of being affected by some other malady in an acute form inconsistent
with the plaintiff's theory of the gradual development of the disease.
The parties were large dealers who must have had special knowledge in ref~rence to conditions affecting the soundness of horses,
and their acts do not indicate bad faith on the part of either, but that
in fact neither of them knew that the horse was unsound, except the
obvious defects in its feet, until it had been returned by Smith to
the plaintiff. The cross-examination of the witnesses does not indicate
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distrust of their truthfulness. This court has the same opportunity
as the jury to weigh the evidence, and it is obvious that they must
have reached their conclusions by inferences not suRtaine<l by facts
proved. Nearly two months after the horse was warranted sound
the disease which constituted the alleged breach of warranty was
first discovered. It is possible that it might not have been so far
developed as to be observed under the existing circumstances, but
it seems improbable that it could have existed at the <late of the
warranty when we consider the tests made by the purchasing agent,
the three days of heavy work in hauling coal, the good general
condition indicated by the appetite and appearance of the horse until
a few <lays before its death. Beach on Contracts, § 281.
Mot,ion sustained. New frial granted.

ORREN DAVIS

Knox.

vs.

AVERY STARRET'r.

Opinion June 30, 1903.

8lancler. }Vorcls Actionable Per Se. Privileged Communicatfon. Malice.
Evidence. Repetition of Slander. Probable Conseq11,ence. 8pecfol
Damages. Boycott. Pleading. Excessive Damages.

To say of one that he is the greatest rumseller in town, taking the words
in their natural and ordinary signification, either imports a criminal
charge ex vi termini, or is susceptible of that construction, and as imputing a criminal charge, is actionable per se.
2. An action for slander may be sustainable upon proof of facts from
which malice may be implied, which is called malice in law. But the
plaintiff may also show malice in fact, that is, actual malice, a desire and
intention to injure.
3. To show actual malice, it is competent for the plaintiff to prove that
the defendant has repeated the slander charged, or has used the same or
similar words upon other occasions.
1.
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4.

The materiality of evidence of other statements than the one sued for,
depends not upon whether they are privileged or not, but upon whether
or not they have a tendency to show actual malice in the utterance of
the slander in suit.
5. Another statement, otherwise privileged, may therefore be admissible to
show actual malice in making the statement sued for.
6. The plaintiff alleged special damages, in that he "had been greatly injured
in his business as a trader by persons boycotting his store," on account
of the slander charged : 1-Ielcl ,· that the word "boycott" in such connection does not necessarily
imply a combination to injure, and that it was open to the plaintiff to show
refusal to trade on the part of old customers, on account of defendant's
slander, and that, with or without combination.
7. While one who utters a slander is not responsible, either as on a distinct
cause of action, or by way of aggravation of damages for the original slander, for its voluntary and unjustifiable repetition without his authority or
request, by others over whom he has no control, it is nevertheless true
that the slanderer is responsible for the natural and necessary consequences
of his act, and it may well be held that the repetition of a slander is a
natural consequence of the original publication, and may be regarded as
fairly within the contemplation of the original slanderer, and a consequence for which he is responsible.
Held; that the jury in this case were justified in returning a verdict for the
plaintiff, but taking into account all the elements of damage which were
open to the plaintiff, for loss of reputation, mental suffering, loss of business, and even punitive damages, the court is further of the opinion that
the verdict is unwarrantably large.

Exceptions and motion by defendant. Motion sustained.
Exceptions overruled.
Action on the case for slai1der uttered by defendant _concerning
plaintiff.
The declaration contained two counts; the first in the common
form, in which it was alleged that the plaintiff sai<l of tltc defendant,
"Orren Davis is the greatest rumseller in Warren, Maine.''
The second count alleged a boycott of plaintiff's store as the result
of the slanderous reports concerning him circulated by the plaintiff
and was as follows: " Also for that the said plaintiff is a good, true, and honest citizen
of this State and from his birth hath hitherto al ways behaved and
governed himself as such, and during that time hath been held and
esteemed and respected to be of good name, character and reputation
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as well, among a great number of his fellow citizens as among all his
neighbors and acquaintances and during all that time has never been
guilty of committing any crime such as selling intoxicating liquor or
any such hurtful or disgraceful crime, and whereas the said defendant
well knowing the premises aforesaid but contriving and maliciously
intending to hurt, injure, degrade and disgrace the plaintiff in his
aforesaid good name, reputation and character to subject him to the
pains and penalties of the laws of the State provided against those who
sell intoxicating liquors, did on the fifteenth day of September, A. D.
1901, at Warren, in the County of Knox and on divers other days and
times since the said fifteenth day of September and on the day of the
purchase of this writ, in the presence and hearing of divers good citizens of this State, of and concerning the plaintiff did fah;ely and
maliciously speak and utter in substance the following false, scandalous and defamatory words of and concerning the plaintiff; "Orren
Davis," meaning the plaintiff, "is a rumseller," meaning that the
same plaintiff was engaged in the selling of intoxicating liq nor in
this State contrary to law by speaking and publishing of which said
several false, malicious and scandalous and defamatory words and of
the false and malicious charge the plaintiff has been greatly injured
and prejudiced in his own good name and character and reputation
aforesaid, and his business as a trader by persons boycotting his store
on account of the slanderous reports spoken and published by the
defendant aforesaid greatly injured aml he has been rendered liable to
be prosecuted for the crime of selling intoxicating liquors in the State
contrary to law and has suffered and undergone great pain and distress and trouble both of body and mind and likewise greatly injured
and prejudiced.
To the damage of the said plaintiff (as he says) the sum of three
thonsand dollars."
Defendant moved for a statement of particulars and the motion
was allow·ed. The plaintiff complied with the order by filing the
fol lowing specifications:
"The plaintiff will undertake to prove that the defendant, Avery
Starrett, on or about the sixteenth day of Aug. 1901, said in substance to C. H. Webster at Warren in said County of Knox, 'Orren
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Davis is a rumseller.' Also the said Avery Starrett at Warren,
Sept. 10, 1901, in the presence of divers citizens among whom was
one Newel Eugley made the following statement that 'Orren Davis,'
meaning the plaintiff, 'is the biggest rumseller in town,' and that he
(Starrett) 'could back it up.'
And the plaintiff expects to prove further by Dexter B. Hahn,
.that in Sept., 1901, Avery Starrett said that 'Orren Davis is a
rumseller,' and that at the same time said to Joseph W. Hahn and
Augustus Hahn, that 'Orren Davis is a rumseller,' also that the
said Avery Starrett said in the presence of divers other witnesses,
whose names are at the present time unknown to the plaintiff, in
Warren aforesaid and at the time aforesaid, 'Orren Davis is a rumseller.'"
The plea was the general. issue with the following brief statement :
"And for brief statement of special matter of his defense, the
defendant, not confessing the utterance of any of the alleged slanderous words charged in the plaintiff's declaration, says:
1. That he will prove the essential truth of whatever words the
plaintiff shall prove that he has spoken of and concerning the
plaintiff.

2. That if it shall appear that the defendant spoke the alleged
slanderous words of and concerning the plaintiff set out in the plaintiff's declaration, it will also appear that such words, if they would
otherwise have been slanderous, were spoken under such circumstances as made them a privileged communication, and without malice
t~ the plaintiff, and that therefore they were not slanderous."
The facts arc stated in the 01>inion.
L. JJ1. Staples, for plaintiff.
L. .F. Starrett, for defend ant.

SITTING: WISWELL, C. J., EMERY, WHI'fEHOUSE, SAVAGE,
SPEAR, JJ.
SAVAGE, J. Action for slander in which the plaintiff recovered
a verdict for $1500. In one count of the writ it is alleged that the
plaintiff said of the defendant, "Orren Davis is the greatest rumseller
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in Warren, Maine," and in another that he said, "Orren Davis 1s a
rumseller." Special dumages are averred.
EXCEPTIONS.

1. The plaintiff offered the testimony of one Joseph Halm to
prove that the defendant said that the plaintiff was the "worst" or
the "greatest" rmnseller in Warren. Halm also testified that the
statement was made to himself, and that no one else was present.
The defendant claimed and testified that he did not make this statement to Halm, but that he did say to one Webster in the presence
of Joseph Hahn, that he considered the defendant the worst rumseller in the town of W arrcn. The defendant further testified that
he made no such statement about the defendant to Halm at all, or
in his presence or hearing at any other time than the occasion of the
conversation with Webster. Hence he claims that the conversation
testified to by Hahn must be the same one he admits having bad
with Webster, but varying in details.
The defendant claims that the communication to W ebRter was
privilege(l by the occasion and circumstances under which it was
uttered. His version is as follows: "In the field we (defendant and
Webster) were together at work, and he asked me to bring up a
package for him from Mr. Davis previously; I brought it up and
gave it to him, and he told me it was an application for membership
in the Order of Odd Fellows in the village.
I asked him if
he was going to send in his name or his application by Orren Davis,
and he said he was, and I told him I should rather send it in by
any other member that I knew of in the order other than by him.
He asked me why, and I said, bemuse he doesn't have a good reputation, and further he asked me what I meant by that, and I said
that I considered him the worst rnmscllcr in the town of vVarren.
Joseph Hahn was at work there in the field." Webster
testified that Hahn was not over a rod away.
The presiding justice ruled that the communication to Webster
was not privileged, and the defendant excepted.
We think, as claimed by the learned counsel for the defendant,
that it is made fairly certain by reference to the plaintiff's specifications and the instructions of the court, that neither the conversation
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with Joseph Hahn, nor that with Webster, whether they were the
same conversation or not, was the slander for which the plaintiff
recovered damages, and thereupon it is suggested that the question
whether the communication to Webster was privileged or not was
immaterial, because not relating to the slander which was the basis
of the action.
It does not seem to us that the question whether the communication to vVebster was technically privileged or not, is material to any
issue presented by the case. In slander, as is well settled, while an
action may be sustainable upon proof of facts from which malice may
be implied, which is called malice in Ia,.v, the plaintiff may also i-::how
malice in fact, that is, actual malice, a desire and intention to_injure.
True v. Plurnley, 36 Maine, 406. And as bearing upon the q~iestion
of actual malice, it is competent for the plaintiff to show that the
defendant has repeated the slander charged, or has used the same or
similar words upon other occasions. Smith v. Wyrnan, 16 Maine, 13;
True v. Plurnley, supra; Co·ncmt v. Leslie, 85 Maine, 257. Such
other communications, whether claimed to be privileged or not, are
admissible, but solely for the purpose of showing actual malice in the
slander sued for,-to show the state of mind, the purpose and intention of the slanderer.
Upon examination of the charge of the presiding justice, which is
made a part of the bill of exceptions, we find that in this case the jury
were told that the slanderous communications, other than the one
which was the basis of the action, were not admitted to prove the
allegat10n of slander charged in the writ, but "as bearing upon the
question of motive and intent and actual malice on the part of the
defendant." Such communications are to be viewed not only in the
light of the words themselves, but in the light of the surrounding circumstances. The words themselves, when spoken, where spoken, and
to whom spoken, the occasion of their utterance, the spirit and purpose of the speaker are all to be taken into consideration, in pursuing the single inquiry whether such words spoken under such conditions have any tendency to show that in uttering the slander sued for,
the defendant was moved by actual malice. If yes, then they are
properly to be considered. If no, then they are to be disregarded.
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It is easily apparent that slanderous words, otherwise privileged, may
be uttered in such a spirit or under such circumstances as to indicate
that they themselves are the product of a hostile or malevolent disposition. If so, they certainly would have a tendency to show that in
uttering some other but similar, slander, the Rpeaker was moved by
the same disposition. The materiality, then, of evidence of other
statements than the one sued for depends not upon whether they
are privileged or not, but upon whether or not they have a tendency
to show actual malice, in the utterance of the slander in suit.
It was immaterial, therefore, upon the only question to which it
could be referred, ~hether t~ defendant's communication to vVebster was privileged or not. The jury were entitled to consider it as
bearing on the question of the actual malice of the defendant in
the substantive slander sued for. The defendant's exception to the
instruction under consideration must be overruled. Blake v. Parlin,
22 Maine, 395; Neal v. Pctine, 35 Maine, 158. And the defen~ant
asked for no other instructions relating to this issue.
2. It is alleged in one count that on account of the slanderous
reports uttered by the defendant he had been greatly injured in his
" business as a trader by persons boycotting his store." The defendant requested a ruling that "because the word 'boycotting' necessarily involved the idea of combination, before special damages could
be proved, the plaintiff must lay a foundation by showing a combination of parties to injure the plaintiff's business," which ruling the
presiding justice refused to give. This refusal was right. The
defendant relies upon etymological definitions to show that the idea
of" combination to injure" is necessarily involved in the word "boycott." The word is comparatively new. As it first came into use
in connection with the treatment which the tenants of Captain Boycott extended to their landlord, it undoubtedly did embody the notion
of a combination. But the word quickly and generally came to have
a more enlarged sense. The defendant's counsel frankly concedes
that '' the word is sometimes loosely used in conversation to express
a certaim amount of injurious discrimination without any special
agreement or understanding on the part of those who discriminate."
That is indeed a common colloquial use of the word. So is refusal

Me.]

DA VIS V. STARRETT.

575

by one's customers to trade, for some reason that i8 common, though
there be no combination. And under that allegation in the plaintiff's writ, it was open to him to show refusal to trade on the part
of old customers, on account of defendant's slander, and that, with
or without combination.
The defendant does not press the remaining exception. We perceive no error in the ruling.
MOTION. It is not seriously controverted that in this State to say
of one that he is the greatest rumseller in town, taking the words
in their natural and ordinary signification, either imports a criminal
charge ex vi termini, or is susceptible of that constructi011, and as
imputing a criminal charge, is actionable per se. What is sought
is not ingenious interpretation, but ordinary significance, and the
import of the language used is for the jury. Ushe-r v. Seve'l'ance, 20
Maine, 9, 37 Am. Dec. 33. The defendant denying the use of the
precise language alleged, admitted the use of language ·of Rimilar
purport, and as to the language proved, he pleaded the truth
in justification. The jury found that he did use the language
charged, and that the justification failed. The evidence warranted
both findings.
The only remaining question open under the motion is whether
the jury manifestly erred in the amount of damages awarded. The
plaintiff claims damages to reputation, for mental suffering and for
loss of business, and in addition to this he claims that punitive damages were allowable. The defendant urgently contends that nominal
damages at the most are all the plaintiff is entitled to recover, that as
to the one slander, upon which he claims the jury have based their
verdict, namely the communication to Augustus Halm in the presence
of Eugley, as testified to by Eugley, there is no proof that it caused
injury to the plaintiff, that it was induced by the inquiries of Hahn,
and that if repeated to the injury of the plaintiff, he is not responsible for the repetition. vVe do not agree with the defendant's conclusion. In the first place plaintiff is entitled to recover compensation
which the law will presume must naturally, proximately and necessarily result from the utterance of the slander, such as injury to the
feelings and injury to the reputation, and these damages may be
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more or less according to circumstances. They are by no means confined to the limit of nominal damages. The plaintiff is also entitled
to recover such special damages alleged and proved as have resulted
exclusively from the utterance of the slander. But the defendant
says that none have been proved, that there has been no casual connection proved between the defendant's language and the plaintiff's
loss of trade. And the defendant relies upon the familiar rule that
one who utters a slander is not respor1sihle, either as on a distinct
cause of action or by way of aggravation of damages for the original
slander, for its voluntary and unjustifiable repetition, without his
authority or req nest, by others over whom he has uo control. llast'ings v. Stetson, 12H Mass. 329, 30 Am. Rep. 683. But this rule has
one important qualification. It is a general principle that every one
is responsible for the natural and 11eeessary cum,eq nences of hio aet.
And it well may be that the repetition of a 8lauder may he the
natural consequence of the defendant's original publication. Odgers
on Libel aml Slander, p. 294. The same thought is expressed in the
note to Gil1,on v. Delmcare & .Hudson Canal Co., 65 Vt. 213, 36
Am. St. Rep. at p. 8-±4, where the editor says:-" If the test of
natural and probable conseq uenee is to be applied, there should certainly be no difficulty in holding that the original slanderer must be
taken to have intended all the damages that the widest possible spread
of the slander could produce, fur it is the most threadbare of truisms
to say that nine persons out of every ten to whom a slander is spoken
are eertain to repeat it." ·without going to the full extent of this
last citation, we think it may be said with reason in this case that
the repetition of the slander by those to whom it was uttered, and
after that by others, may be regarded a8 fairly within the contemplation of the original slander, and a consequence for which the defendant may be held responsible.
Aside from the damages to reputation and for iujury to feelings,
which can only be estimated, but not computed, there is evidence
which warranted the jury in finding that the plaintiff had suffered a
loss of business as a trader on account of the slanderous statement
uttered by the defendant. The plaintiff himself places it at one-third
of his trade, which before this slander he says was from one hundred

Me.]

DA VIS D. STARRETT.

~

577

to one hundred and fifty dollars a month. Jfo; pecuniary loss of
course is only the loss of profits on that one-third, at his own estimate. We think however that it is clearly proved that all of this
loss was not due to the defendant's slander. It is evident that after
this suit was commenced the people in Warren to some extent "took
sides", and that the defendant lost some custom in this way. Also it
appears that after the slander and before the trial, a new store with
new goods in the plaintiff's line was opened in vVarren, and to tl,1is
fact some of the plaintiff's loss of trade was undoubtedly due.
And as bearing upon the loss to reputation, it is shown that the
plaintiff for some years prior to this slamler, had been suffering from
the reputation of being a rumseller, though the scandal was manifostl y increased after the defendant uttered his slander. The plaintiff
also claims that punitive damages were recoverable, on the ground
that express malice was shown. Repetitions of a slander by the
defendant, even after suit brought, are admissible to show express or
actual malice, and to enhance damages. Smith v. lVyman, 16 Maine,
14; True v. Phlrnley, 36 Maine, 466; Jelfown v. Goodwin, 43
Maine, 287, 69 Am. Dec. 62. Such repetitions are not conclusive
of actual malice. They are evidence from which the jury may infer
it. The defendant claims that his acts and words were proper and
lawful even, and that he did no more than any citizen should do
in an endeavor to repress crime. The law permits and even encourages good citizens to aid in the enforcement of law. If this defendant believed and had reason to believe that the plaintiff was a
rumseller, the law authorized him to make a complaint under oath
against the plaintiff. And if he had done so, he would have been
protected, whether the charge turued out to be true or not. But
if he chose to talk rather than to act, he came under the . necessity of
proving that his charges were true unless privileged.
So it has been helrl that to justify by pleading the truth, if the
justification fails, may be regarded as an aggravation of damages.
Srnith v. Wyman, supra; Sawyer v. Hopkins, 22 Maine, 268; Jackson v. Stetson, 15 Mass. 48. But taking all considerations into
account, after carefully weighing all the evidence, we are of opinion
that the verdict is unwarrantably large. ·we think that in any event
VOL. XCVII
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upon the evidence now presented, no verdict for more than six
hundred dollars ought to stand.
Exceptions overruled. If the plaintftf remits all of.
the verdict in excess of $600, within thirty days
after- the rescript in tlds case is received, rnotion
overruled ; other'Wise motion sustciined, new trial
granted.

HARRY

R.

VIRGIN,

Exor.,

vs.
ERNEST

H.

Cumberland.
Adoption.

Life Insurance.

WW.

MARWICK,

and others.

Opinion June 30, 1908.
R. S., 1857, c. 59,

*~ 30, 31; 1883, c. 75, § 10.

~~

28, 29; 1871, c. G7,

The term child, by the statutes of this State regulating adoption of children, has a broader significance than issue.
When a statute authorizes a full and complete adoption, the child adopted
thereunder acquires all of the legal rights and capacities, including that
of inheritance, of a natural child; and is under the same duties.
A policy of life insurance, issued in 18G3 in this State, payable to the assured,
his executors, administrators or assigns, for the benefit of his widow, if
any, otherwise for the benefit of his surviving children, passes by the will
of the assured to a child adopted afterward, no widow or issue surviving,
it being the intention of the testator to provide for that person surviving
him who stood in the legal relation of a child.
Such beneficiary must be regarded as the testator's child, not by birth, but·
by law, and entitled to the proceeds of the policy as clearly as if he had
been designated by name in it.
Held; that the adopted child's right thereto was by virtue of the contract
in the policy ; and so vested in him that it could not be altered or taken
away by will or otherwise.
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The provisions of R S., e. 75, § 10, rl::'lating to the premiums for the la.st
tbree years, do not apply to one who takes, not by (leseent, but m; a
benefieiary designated in the policy.

On report.

Bill sustained and decree according to the opinion.

Bill in equity asking for the construction of the will of Ed ward
A. Marwick, of Portland, deceased.
The case appears in the opinion.

Franklin C. Payson ancl IIwrry B. Virgin, for plaintiff:
F·mnk W. Butler, for defendant Marwick; Robert T. Whitehow·w,
Jccl J,: Fanning, Oha,rles E. Bwrbanl'., for other defendants.
SITTING:
JJ.

,vrswELL, C. J.,

E.:\IERY,

STIWUT,

PEABODY,

Sl'EAH,

STROUT, J. This is a bill asking constrnction of the will of Captain Edward A. Marwick, but to facilitate settlement of the estate,
the parties request that it may also be rcgar<led as a hilJ of interplcader, so far as the disposition of money received upon two life
insurance policies is concerned, and as all parties interested in the
fund arc before the court, we accede to the rcq uest.
July 17, 1863, Captain Marwick took a policy of insurance upon
his life in the New England Mutual Life Insurance Company, for
five thousand dollars, in which the company promised to pay tl1at
sum to '' the Haid assured, his executors, admini8trators or a88igns

sixty days after due notice and proof of the death of the said
assured"
"for the benefit of his widow, if any, otherwise for the benefit of his then surviving children."
Jai~uary 28, 1865, he took another policy for five thousand dollars in the same company, with the same provisions as to payment as
in the first policy,-" for the benefit of his wi<low, if any, aml his
then surviving children, in equal shares to each." Marwick was
married in 1860. His wife was living when these policies were
issued. In 1861 Hhe gave birth to a child, which deceased in about
two weeks after its birth. She never bore another child, and dic<l
before her husband who <lid not again marry. Marwick died February 16, 1895, leaving neither widow nor issue of his body.
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In October, 1872, Captain Marwick and his wife petitioned the
Probate Court for leave to adopt a boy named Ernest H. Gruntzow,
and that court at a term held on the first Tuesday of October, 1872,
after hearing,-" decreed and declared that from and after the date
hereof the said child shall be to all legal intents and purposes the
child of said petitioners, and that his name be hereby changed to that
of Ernest Herman Marwick", and delivered to Captain Marwick and
his wife a certificate signed by the judge, under seal of the court, in
which it was stated "that from this day said child shall to all legal
intents and purposes be your child".
"You therefore
assume the relation of parents to said child, and will hereafter cherish, support, educate and otherwise provide for him as though you
were his natural parents." Thenceforward Ernest was the legal
child of Captain Marwick, from whom he was entitled to receive the
same respect, obedience and service as from a natural child, and to
w.hom he owed all the duties of a parent. This relation existed
until the death of Captain Marwick.
Ernest now claims the proceeds of these policies of insurance,
which have been paid to the executor, as legal child of Captain
Marwick. The claim is resisted by other parties interested in Captain Marwick's estate.

If Ernest is to be· regarded as a child of Captain Marwick, within
the scope and meaning of these policies, then he is entitled to their
proceeds as clearly as if he had been designated by name in them.
His right thereto was by virtue of the contract., and so vested in him
that it could not be altered or taken away by Captain Marwick by
will or otherwise. The estate of Captain Marwick can take no pa:r:t
of them.
The statute in force when this adoption was had, R. S. of 1871,
c. 67, provided in section 30 that after the prescribed proceedings
in the Probate Court had been taken, the judge of probate "shall
make a decree setting forth the facts, and declaring that from that
date such child is the child of the petitioners", and by section 31, such
adopted child "shall be, for the custody of the person and right of
obedience and maintenance, to all intents and purposes, the child
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of the adopters, as if they had been his natural parents", except
as to the right of inheritance.
Revised Statutes of 1857, c. 59, §§ 28 and 29, iu force when
these policies were issued contained the same provisions as thmie in
R. S. of 1871, c. 67. They applied to these policies, with such
consequences as might legal]y result therefrom, in case of any future
adoption. The contract was not limited to issue. The term child
has a broader significance than issue.
The status of an adopted child is well defined by the court in
Power v. Hafley, 85 Kentucky, 674: "It is the event of adoption
that fixes, under the law authorizing the adoption, the legal status of
the adopted child; and the child, by the event of adoption, becomes
the legal chi]d of the adopting parent, and stands, as to the property of the adopting parent, in the same light as a child born in
lawful wedlocki save in so far as the exceptions in the statute
authorizing the adoption declare otherwise. And when the statu.te
authorizes a full and complete adoption, the child adopted thereunder acquires all of the legal rights and capacities, including that
of inheritance, of a natural child, and is under the same duties."
See a]so Humphrie8 v. Davi8, 100 Ind. 274; Wagner v. Ym·ney,
50 Iowa, 532.
In Waldoboro v. Friencl8hip, 87 Maine, 211, it was held that an
adopted child took the pauper settlement of the party adopting him.
PETERS, C. J., in that case said,-"the common law established certain legal relations between a father and his child, and the statute
substitutes the same legal relations between the father and his
adopted child. Tile latter are as legal as the former,-both -are
legal, the latter superseding the former." The adoption in that case
was under the R~vised Statutes of 1871, which also govern the
present case, and under the statute which provided that legitimate
children have the settlement of the father. The same doctrine was
held in Massachusetts in Wa8hbur·n v. White, 140 Mass. 568, under
a statute which provided that "legitimate children shall follow and
have the settlement of their father." The court said: "One of the
legal consequences of the natural relation of a child born to parents
in lawful ,vedlock is, that it shall take the settlement of its father
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if he has any within the State. To this legal consequence the adopted
child Dora became subject immediately upon her adoption." The
law of that State in regard to adoption of chiidren was no broader
than that of this State at the time of the adoption of Ernest, except
that it gave the adopted child the right of inheritance.
In JViwr~n v. Prescott, 84 Maine, 483, a legacy was given to a
person who died before the testator-the legatee had an adopted
child. The (1uestion was whether that child took the legacy, and it
was lw1<l that he did, Bot by inheritance as heir,-" hut as a statutory
lineal descendant, and as lawfully in the line of descent as if he were
placed there by Lit-th".
\Vith two exceptions as to inheritance, the statute made an adopted
child "to all intents arnl purposes the child of his adopter~, as if
they had been his natural parents".
In Jl[adin v. Altna Life In8u1·cince Co., 73 Maine, 25, a policy
upon the life of John .Wall, Jr., was issued to hiH wife and payable
to her or her legal representatives for her sole separate nsc, and in
case of her death before that of her husband, the arnmmt to Le paid
to "their children". They had no child by birth, but had one by
gift and adoption. It was held that the adopted child took the
insurance under the express terms of the policy. The court said:
"The word child in legal documents is not always confined to
immediate offspring. It may include grandchildren, step-children,
children of adoption, etc., as may be necessary to carry out the intention. See also Warren v. P1·e.<?cott, 84 Maine, 483.
We think it clear that Ernest must be regarded as the child of
Captain Marwick, not by birth but by law.
Docs he come within the intention of Captain Marwick, when he
effected these policies'! Ry them he intended to provide for a wife,
which he then had, in the event of her surviving him, and in case of
her death, that the beneficiary should be his child or children tlrnt
might be living at his decease. His wife had given birth to a child
in 1861, which lived only two weeks. For eleven years thereafter
110 child had been born, and it is altogether probable that he had
abandoned expectation of a natural child. Both he and his wife
adopted Ernest, and must have desired and intended him to take the
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place of a child by birth. The law invoked by them made Ernest
their child, to all intents, except right of inheritance.
To ascertain the intention of parties to a contract, its language is
to be consi<lerc<l in the light of conditions existing at the time of its
execution. Their position and relations to the subject matter often
afford aid in its interpretation. When these policies were taken,
Captain Marwick had a wifo, but no child. He contemplated the
probability that a child might be born to him-probably desired it.
vVith that end in view he made the provisions contained in these policies. It w~1s not in his p(>wer to change the beneficiary of the fund,
by will or otherwise, if either wife or child survived him.
It was manifestly the intention of Captain Marwick, when he took
these policies, to provide for that person surviving him who stood in
the legal relation of a child. He asked the law to make Ernest his
child. It did so, by formal decree. The rights and duties of parent
and child then arose. It would be a reflection upon the sense of
justice of Captain Marwick, as a statutory father to the child, to
hold that he did not intend this policy" to apply to him. There is no
evidence that, wheu these policies were written, he intended to
exclude from its provisions any one who should occupy the relation
of a child, by birth or otherwise. The contract, construed according
to the intention at the time, if not inconsistent with its language,
muf!1t govern.
It is urged that when in 1885 Captain Marwick made a wilJ, and
later in 1895, one month before his death, when he made his last
will, he treated the money to be paid upon these insurance policies
as belonging to hi:-1 estate, and made legacies the full payment of
which could not be e(fedetl without including it, he thereby indicated
an intention that Ernest Hhould not be a beneficiary under these
policies. vVhether so or not, it was many years after the contracts
were made, and it was beyond his power to change them or the
beneficiaries under them. Making beq nests beyond the ability of the
estate to pay, is not very uncommon, and is entitled to little weight
in ascertaining the scope of a contract made many years previous.
1-Iathaway v. Shcrrnan, 61 Maine, 475; Gould v. Ernerson, 99
Mass. 157.
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Upon the death of Mrs. Marwick the adopted son became the
beneficiary (lesignated under each of the policies, as the only surviving child, and is entitled to the whole fond realized from them,
less the expense of collection, if any. "\Ve cite as bearing upon the
question, Sewall v. Robc1·ts, 115 Mass. 276.
The provisions of R. S., c. 75, § 10, in regard to the premiums
for the last three years, do not apply. Ernest does not take by
desoent, but under the contract, as the ben~ficiary designated therein.
Certain releases were given by Ernest and other legatees under
the will in deference to the supposed wish of Captain Marwick, but
these appear to have been without consideration and of no effect.
They are not relied on by any of the parties to this suit. We therefore do not consider them.
Our conclusion, that Ernest H. Marwick is entitled to the entire
proceeds of the insurance policies, affords an answer to all the questions propounded in the bill, which are now insisted upon.
By the agreement of parties, the decree to be filed shall allow to
each of the attorneys in defense the sum of fifty dollars for services,
to be paid by the executor from the fund in controversy in this case.
Dem·ce -in cwco1·dance with t/i,i,,;; opinion.
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Opinion June 30, 1903.

Stock. Consideration-Mere Inadequacy. Fraud. Release. Accord
and Satisfaction. Declaration.q of Party. Verdict. New 11rial.
Equitable Influences on Jury.

In the absence of inquiry, the omission to mention an indebtedness of a corporation, a transfer of whose stock is the consideration for a promissory
note, would not justify a jury .in finding fraudulent concealment of facts,
in a suit on the note.
In a suit on a promissory note given for the purchase price of stock in a corporation, the defense of fraud is not made out when the defendant's own
version of the transaction fails to show such fraudulent representations as
to the value of the property as would render the notes invalid.
A distinction is to be observed between want or failure of consideration,
·which is a defense pro tanto to an action between the parties, and inadequacy of consideration which does not, in law, constitute a defense.
In the absence of fraud a party will not be allowed to interpose, as a defense
to an action for the purchase price, the fact that the property was not
pecuniarily worth what he supposed it to be.
When the consideration for a promissory note consists of the payee's agreement to transfer to the maker certain stock in a corporation, the agreement
is no less valid because the value of the stock becomes depreciated by subsequent events.
Such a depreciation no more gives the defendant a right to avoid hiR obligation to pay the stipulated price than an enhanced value would avail the
plaintiff as an excuse for the non-fulfillment of his agreement.
A purchaser of stock, who pai(l $300 down and gave his note for the balance,
offered to lose the $300 already paid and be releastd from further fo1bility.
There was no evidence of any verbal or written acceptance or of any
release; and the notes were not surrendered.
Held; that a declaration by the payee that the maker "was out of the mill
business and that he was $300 ahead by the transaction," is not sufficient
ground on which to sustain a verdict based upon the defense of a release.
Where it appears that the jury must have been moved by seemingly equitable influences, instead of weighing the evidence under the rules of law
given them, their verdict will be set aside.

Motion by plaintiff for new trial.

Sustained.
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Assumpsit brought to recover the amount due on two promissory
notes given by the defendant to the plaintiff, in part payment for the
transfer to him of plaintiff's holdings in the capital stock of the
Gate City Lumber Company of Port AngeleH, on Puget Sound, in
the State of ,vashington.
A witness whose deposition was taken on behalf of defendant
testified in answer to one of the direct interrogatories as follows:" 8. Did Mr . .Furber prior to making of said mortgage tell you
that he had got $300, which Mr . .Fogler had paid in cash and that
Mr. .Fogler was out of it, and that the transaction between himself
and Mr. Fogler was ended?
"To interrogatory eight, he answers: Mr. Furber, in the presence
of myself and C. A. Cushing, my father, Raid that he had got $300
from Mr. Fogler and that Mr. Fogler was out of the mill business
and that he was just $300 ahead by the transaction."
The case is stated in the opinion.

S. J. and L. L. Walton; A. A. Beaton, for plaintiff.
0. E. and A. S. Littlefield; A. K. Butler, for defendant.
SITTING:

WISWELL,

BODY, SPEAR,

J.

C. J.,

STROUT,

SAVAGE,

POWERS,

PEA-

JJ.

This is an action of assumpsit to recove1· upon two
promissory notes, dated J m1e 2, 1900, respectively for $300, eighteen
days after date, and $500 six months and eighteen days after date,
given by the defendant to the plaintiff as part of the purchase price,
$1200, of one-sixth part of the total number of shares of the entire
capital sto('k of the Gate City Lumber Company of Port Angeles, in
the State of \Vashingto11, which the plaintiff~ being an owner of onethird i11tereHt in the corporation, agree<l in writing to assign and fransfer to the defendant; and as no certificates of the capital stock had, at
the date of the notes and agreement, been printed or issued by the
company, the plaintiff in said writing further agreed upon the printing and issue of the certificates to assign and deliver them to the
defendant and cause the transfer to be entered upon the books of the
corporation.
PEABODY,
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The plea was the general issue, with a brief statement of special
matters of defense:
1. That the defendant was induced by false and fraudulent representations of th~ plaintiff to give the notes.

2. That there was no consideration for the notes, or if there was,
it has wholly failed.
3.

That he has been released by the plaintiff.

The verdict of the jury was for the defendant, and the case comes
to the law court on the plaintiff's motion that the verdict be set
aside.
At the date of the transaction between the parties, a saw-mill was
owned by the Gate City Lumber Company, a corporation ,vhose
entire stock was held by the plaintiff and two other persons in C'qual
proportions, but no certificates of stock had been issued.
The location of the mill was on Puget Sound at Port Angeles, in
the State of Washington, a town of eleven thousand inhabitants. On
the same site there had previously been a mill which was destroyed
by fire. The surrounding country was well timbered and a railroad
to the mill had been chartered, and the work upon it had been
commenced.
The defendant had bought stock in the railroad and had come to
the place under guaranty of employment in the enterprise. While
waiting he boarded at the house of the plaintiff and spent a part of
his leisure around the mill. There was an indebtedness of the corporation of about one thousand dollars, and subsequently a mortgage
was plaeecl upon the mill-plant by the three original owners of the
capital stock without notice to the defendant. Neither in this matter
nor in other business was he ever rccogni;,;ed by the manngers of the
company as having any interest in the mill, although he l1ad knowledge that a mortgage was contemplated for the purpose of raising
money to purchase a planer, and this he favored as lie believed the
machine would add to the profits of the business.
Soon after the defendant's purchase the railroad through failure to
place its bonds was abandoned. The opportunities for successful
mill operations were thereby lessened, the prospective value of the
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property was greatly diminished, and it was finally taken under
foreclosure of the mortgage.
There is some conflict of testimony as to the representations of the
plaintiff in regard to the capacity of the milI, but even the defendant's version fulis short of such fraudulent representations affecting
the value of the property of the corporation as would render the
notes invalid. The defendant was on the ground and had opportunity to observe all the conditions affecting the value of the property
and must have relied mainly upon his own judgment. The omission
of the plaintiff to mention the indebtedness of the corporation in the
absence of any inquiry by the defendant would not justify the jury
in finding fraudulent concealment of facts.
It is claimed by the defendant that his theory of a discharge gave
the jury the right to decide in his favor, not only on the ground of
substantial justice, but by the rules of law.
It appears that the defendant paid $300 of the purchase price
when the me~10randum of agreement was signed and the notes in
suit were given; and he testifies that he made a proposition to the
plaintiff by which he offered to lose the sum paid, provided the company would release him from the terms of the memorandum. This
is denied by the plaintiff, though he subsequently recognizes the fact
that "Fogler was out of the mill business and that he was just $300
ahead by the transaction." But there is no evidence that such a
proposition was acted upon by the plaintiff, either by verbal or
written acceptance, or any release of the defendant from his obligation under the memorandum. There was no surrender of the notes
or m1y consideration for the al legc<l diRcliarge. There was conseq ucutly no release of the defendant in accord and satisfaction
within the meaning of the law, and no statutory discharge of the
demand. And upon this ground the jmy were not justified in their
verdict. Dee1·ing v. ]}fo01·e, 8G .Maine, 181, 41 Am. St. Rep. 534;
Biu·gess v. Denison Pope1· ]}Ianufcwturing Company, 7D .Maine, 266;
R. S., chap. 82, § 45.
The evidence bearing upon the consideration of the notes consists
of facts which are not in controversy. A distinction is to be observed
between want or failure of consideration, which is a defense or defense
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pro tanto to an action between the parties, Edwanls v. Pyle, 23 Ill.
295; fricia:field v. Jones, 76 Maine, 135; Shoe and Leather· National
Bank v. Wood, 142 Mass. 568; Savage v. Whitaker, 15 Maine, 26,
and inadequacy of consideration which does not in law constitute a
defense. Norton on Notes & Bills (3d ed.) 277; Worth v. Case,
42 N. Y. 362; Earl v. Peck, 64 N. Y. 596; Hamer v. Sidway,
124 N. Y. 538, 21 Am. St. Rep. 693.
The consideration of_ the notes in suit consisted of the plaintiff's
agreement to transfer and assign to the defendant one-sixth of the
capital stock of a corporation and to assign to him certificates of this
amount when printed and issued by the corporation. It was a val uable consideration in the sense of the law. Cnrrie v. ]Jfisa, 10 L. R.
Exch. 153. It was at the inception of the notes a valid agreement
and is not less valid because the value of the subject matter has
become depreciated by subsequent circumstances. This depreciation
gives the defendant no greater right to avoid his obligation to pay the
stipulated price for the property than an enhanced value would avail
the plaintiff as an excuse for the non-fulfilment of his agreement.
In the absence of fraud a party will not be allowed to interpose as a
defense the fact that the property was not pecuniarily worth what he
supposed it to be. "The courts do not sit to make contracts but
only to enforce those the parties have already made."
Our conclusion is, that the jury must have been influenced by what
they deemed equitable considerations, and erred in weighing the evidence given them under rules of law.
Motion sustained.
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APPI~NDIX.
{iuES'fIONS SUBl\fI'f'fED BY THE SENA'rE, MARCH

23

AND

25,

mos,

WITH ANSWERS OF THE JUST ICES OF THE SUPREME JUDICIAL
CouR'r 'rHEREON.

The Legislature is not inhibited by any provision in the Constitution of the
United StateH, or of this State, from exereising the power of limiting
ineorporated insuranee eompanies to the i1:-11manee of one 1:-1tandard fire
i1rnurance poliey, even though 1:-1ueh 1:-1tandanl form eontain a elause that
there shall be no right of ad.ion on the policy until the amount of the los8
or daurnge be determined by three arbitrator::;, or there be a waiver of 1:-1uch
clause by both partieH.
STATE OF MAINE.

In Senate, J\,farch 23, 1903.
Ordered, The Justices of the Supreme J m1ic;ial Court are hereby
requested to give to the Senate, according to the provisions of the
Constitution in this behalf, their opinion ou the following q uestions, viz:
1. Is so much of the Public Law of Maine for .18H5, section 1,
chapter 18, constitutional'? that reads as follows:
"ln case of loss under this policy and a failure of the parties to
agree as to the amount of loss, it is mutually agreed that the amount
of 8ttch loss shall be referred to three di8intereste<l men, the company
and the insured each choosing one out of the three persons to be
named by the other, and the third being selected by the two so
chosen; the award in writing by a majority of the referee8 &hall be
conclusive and final upon the parties as to the amount of loss or
damage, arnl such reforeuce unless waived by the parties, shall be
a condition precedent to any right of action in law or eq nity to
recover for such loss; but no person shall be chosen or act as a reforee,
against the objection of either party, who has acted in a like capacity
within four months.
"No suit or action against this company for the recovery of any
claim by virtue of this policy shall be sustained in any court of
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law or equity in this State unless commenced within two years from
the time the loss occurred."
2. Is section one, chapter 18, of the Public Laws of 1895 constitutional ?

In Senate Chamber, March 23, 1908.
Read and passed.
KENDALL

M.

DUNBAR,

Secretary.

By an order passed on March 25, the Senate re<piested the Justices
to give to the Senate by July first their opinion upon the questions
submitted in the foregoing order, and stated for their information
that his Excellency, Hon. J olm F. Hill, Governor of Maine, had
submitted to the Legislature during the present session a message
touching the subject. The Commissioners in Maine for Promotion
of Uniformity of Legislation in the United States, had reported to
the Governor that the statute in question was deemed to deprive
insurers of the right of a jury trial upon the question of the
extent of Joss or damage arising under fire insurance policies; also
that the com,titutionality of the statute could well be questioned.
Bills were afterward introduced in both branches of the Legislature giving the right of trial by jury on any question_ of fact; andthese bills are now pending on the files of the Legislature.

To THE SENATE:
The undersigned Justices of the Supreme ,Judicial Court give the
following as their opinion on the questions submitted to the Justices
in the foregoing Senate order of March 23, 1903.
The two questions ·submitted are practically identical, since they
both are as to the constitutionality of the same section of the same
statute.
In considering the question we confine ourselves exclusively to the
statute cited in the Senate order, viz: Sect. 1 of ch. 18 of Public
Laws of 1895. We also confine onrselves to the question of constitutionality, ignoring all other q uestione. The first clause in that
section is as follows: "Sect. 1. No fire insurance company shall
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issue fire insurance policies on property in this State other than
those of the standard form herein set forth, except as follows":Then follow certain exceptions allowed, none of which affect the
questions submitted. In the standard form set forth in this section
is the clause, cited in the Senate order, stipulating in effect that the
amount of the loss or damage under the policy shall be determined
by three arbitrators instead of by a jury-unless such stipulation be
waived.
We assume as too evident for argument or discussion that the
words "fire insurance company" in such a statute and in such connect.ion mean incorporated companies, or corporations, and are not to
be extended beyon<l them. Again, it not being otherwise stated in
the Senate order, we understand we may assume that in none of the
charters of domestic fire insurance companies is there any limitation
upon the power of the Legislature "to amend, alter or repeal" their
charters as reserved in R. S., (1883) ch. 46, § 23. The question submitted is, therefore, narrowed down to this: Is the Legislature
inhibited by any provision in the Constitution of the United States,
or of this State, from exercising the power of thus limiting incorporated insurance companies to the issuance of one standard form of fire
insurance policy, even though such standard form contain a clause
that there shall be no right of action on the policy until the amount
of the loss or damage be determined by three arbitrators, or there be
a waiver of such clause by both parties? It may be assumed, arguendo only, that by accepting such a fire insurance policy, the assured
waives any right to a jury trial npon the question of the amount of
his loss or damage; but there is no statutory compulsion on fire
insurance companies to issne such policies nor upon property owners
to accept them.
\\Te do not find in either Constitution, Federal or State, any section or clause in terms inhibiting such an exercise of the legislative
power over fire insurance companies. While the individual has
existence and conseq ueut rights independent of the Legislature, the
corporation or incorporated company derives its existence and rights
solely from legislative action. The Legislature may refuse to grant
any corporate rights or powers whatever and even existence, or it
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may grant one only. Until the Legislature acts, these do not and
cannot exist. So the Legislature may by general law, or special act
"amend, alter or repeal" any corporate charter, or corporate right or
existence once granted (except of course where it has stipulated not
to do so), and in so doing it may cut away the powers of a corporation one after another and from time to time, and finally destroy the
last one and the corporation itself. It cannot, of course, confiscate
the property of the corporation once lawfully acquired. It cannot
impair the obligation of a contract once lawfully made by a corporation. So far, the Legislature is restrained by the State and :Federal
Constitutions. But it can prohibit the acquisition of any more property by the corporation; it can prohibit the making of any new contracts whatever by the corporati011, or any new contract except one
of a particular prescribed kind and form with prescribed stipulations
therein. This power, sweeping as it is in its scope, is necessarily
implied and included in the reserved power to amend, alter or repeal
the very legislative acts which gave life, powers and rights to the
corporation. This power is inherent in the Legislature unlimited
by any section or clause in the :Federal or State Constitution which
we have been able to find. IIead v. Providence ln.r,nw·ance Co., 2
Cr~nch, 127; Bank of Augnsta v. Earle, 13 Pet. 519; llfiller v.
New Yor·lc, 13 Wall. 478; G1'eenwood v. Union J?reight Co., 105
U.S. 13; Spring Vcilley Tfo,tel' Works v. Schottler·, 110 U. S. 347;
Norfolk and Western Railrocul Company v. Pennsylvanfo, 136 U. S.
114; State v. Brown JJ;Iarmfacturing Co., 18 R. I. 14; Sehqffer v.
Union 1llin-ing Co., 55 Md. 7 4; State v. ~~Iciine Central R. R. Co.,
60 Maine, 488, affirmed in 96 U. S. 499.
As to foreign fire insurance companies those incorporated in other
states and countries, they, of course, are equally sul~ect to the legif,;lative power of this State so far as the exercise of their rights or
powers, and their presence or existence within this State, are concerned. They are not protected by the interstate commerce clause
of the Federal Constitution. Hoope1· v. Califm·nia, 155 U. S. 648.
The Legislature can wholly exclude them from the State, and hence
can impose such conditions and limitations upon the exercise of any
rights and powers and business and evenpresence in this State as it
VOL. XCVII
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Norfolk and Western Railroml Company v. Pennsylvania,
136 U. S. 114; Hooper v. California, 155 U. S. 648; Dryden v.
Grand Trunk Ry. Co., 60 Maine, 512.
The statute does not offend against the XIVth Amendment to the
Constitution of the United States, since it bears equally upon all
fire insurance companies domestic and foreign without attempting
any discriminations, and does not deprive any person of life, liberty
or property without due process of law:'
There is another phase of the question which may be suggested
and should be considered, viz: \1/hether the statute infringes any
constitutional right of the individual irrespective of its limitation
of the powers of insurance corporations. The constitutional right
of trial by jury is a right, not a duty, and may be waived by the
individual. It is waived by him as to the assessment of his damages
if he voluntarily enters into a contract like the statutory standard
insurance policy wherein it is mutually stipulated that the damages
provided for shall be determined by arbitration. It may be urged,
however, that this contract, the terms of which are prescribed by
statute, is not voluntary in that the individual is practically prevented from making contracts for the protection of his property by
insurance, except such contracts as require him to waive his right of
trial by jury; in that he is practically compelled to enter into that
particular contract or go without insurance protection.
But the broad question of the constitutional right of the individual
to make and enforce contraeis fur the acquirement, possession and
protection of property by insurance or otherwise free from legislative
interference is not presented here. \Vhatever the extent of the
constitutional right of the individual to make insurance contracts
with other individuals, or unincorporated associations of individuals,
we think it clear from the principles above stated that he has no
constitutional right to make any particular insurance contract with
a corporation. True, the complete power of the Legislature to limit
or destroy the right of a corporation to make contracts necessarily
includes the power to limit or destroy the right of the individual to
make contracts with it, but this incidental rei:mlt cannot be held to
limit the power of the Legislature over its own creature, the corporasees fit.
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tion. The Legislature is uot required by the Constitution to create
corporations for individuals to make contracts with, nor 1s it prohibited from limiting or dissolving corporations with which indviduals may wish to contract.
It follows that the statute cited and inquired about is constitutional, being within the legislative cognizance aud not forbidden by
any section or clam,e of the Constitution, State or Federal.
vVe answer both questions in the affirmative.
Portland, July 1, 1903.
ANDREW

P.

w IS WELL.

LucrLIUS A. E;\rnRY.
\V ]\f. P. ,v HITEHOUSE.
SEW ALL

C.

STROUT.

ALBERT

R.

SAVAGE.

Frrn1rnmcK A. PowERs.
HENRY C. PEABODY.
ALBERT M. SPEAR.
QUESTIONS
MARCH

Su Bl\IITEED

25, 1903,

BY THE

Homm

WI'l'H ANSWERS OJ<'

OF REPRESENTATIVES,
'l'JIB ,JUSTICES OF 'l'HE

SUPREME JUDICIAL COURT THEREON.

In levying a State tax, the Legir-,lature i:-; prohibited by the Constitution,
8ection 8, Art. IX, from fixing a higher rate of taxation upon larnh; outsi<le
of corpornted citietl, towns and plantationtl than the rate upon land::;
within such municipalities.
STATE OF MAINE.

In House of Representatives, March 2.15, 1903.
Ordered, That the Justices of the Supreme Judicial Court are
hereby respectfully requested to give to this House, according to the
provisions of the Constitution in this behalf~ their opinion _on the
following questions :
Question One: Assuming that the rate of State tax in cities, towns
and plantations is fixed at two and three-fourth mills on the dollar
of their valuation, would the bill entitled "An Act relating to taxation of land in unincorporated places," now pending in this House,

596

[97

APPENDIX.

and a true copy of which said bill is hereunto
should become a law, be in violation of the
eight of article nine of the Constitution of the
Question Two: Assuming as above, would
should become a law, be in violation of any of
Constitution of the State?

annexed, if the same
provisions of section
State?
said bill, if the same
the provisions of the

House of Representatives, Mar. 27, 1903.
Read and passed.

W. S. COTTON; Clerk.
STA'l'E

OF

MAINE.

In the year of our Lord one thousand nine hundred and three.
AN AcT relating to taxation of land in unincorporated places.

Be it enacted by the Senate and House of Representatives fa Legislature as fallows:
Section 1. Section sixty-nine of chapter six of the Revised Statutes is hereby amended by striking out all of said section and by
substitution make said section, as amended, read as follows :
"Section 69. The board of State assessors shall annually assess
a tax upon all lands situated in this ·State in places not incorporated
as a town or plantation, and not paying a municipal tax, at the rate
of fifteen mills on the dollar upon the valuation as made by said
assessors for the year the assessment is made: and said assessment
shall be made and deposited with the treasurer of state on or before
the first day of August in each year."
Section 2. Section seventy-one of said chapter six of the Revised
Statutes is hereby amended so as to read as follows:
"Section 71. When the board of state assessors has assessed such
state tax and has deposited the assessment with the treasurer of
state, the treasurer of state shall within three months thereafter,
cause the list of such asMssments, with the lists of any county tax
so certified to him, both for the current year, to be advertised for
three weeks successively in the state paper and in some newspaper,
if any, printed in the county in which the land lies. Said lands are
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held to the state for the payment of such state and county taxes,
with interest thereon at the rate of twenty per cent to commence
upon taxes for the year in which said assessment is made, at the
expiration of one year."
Section 3. This Act shall take effect when approved.
To '.rIIE HousE OF REPRESENTATIVES:

The undersigned Justices of the Supreme Judicial Court have considered the question submitted to them by the House of Representative in its order of March 25, 1903, and above set forth and give
their opinion as follows:
Inasmuch as the State tax imposed upon cities, towns and plantations is necessarily imposed upon the lands as well as upon the personal estate therein, the question may be correctly stated as follows:
In levying a State tax, is the Legislature prohibited by the Constitution from fixing a higher rate of taxation upon lands outside of
incorporated cities, towns and plantations than the rate upon lands
within such municipalities'? We think the Legislature is so prohibitefl by Sec. 8 of Art. IX which is as follows: "All taxes upon
real and personal estate, assessed by authority of this State, shall be
apportioned and assessed equally according to the just value thereof."
This command of the Constitution is absolute and comprehensive.
No exception is allowed for the locality of the land whether within
or without any particular subdivisions of the State's territory. The
Legislature can no more discriminate in the rate of taxation between
incorporated and unincorporated territory, than it can between different sections of incorporated territory. The apportionment and assessme11t each must be equal throughout the whole State. The criterion
established, and hence the only criterion to be applied, is the "just
value" of the land wherever situated. The only permissible variation
of the amount of the tax is that resulting from the difference in
value. The rate must be the same everywhere. Locality can be
considered only so far as it affects value.
Judicial authority for this interpretation of the Constitutio~1 is not
wanting. The Constitution of Massachusetts provided that taxes
should be levied proportionately upon all "estates lying within the
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Commonwealth." A statute imposed a tax npon corporation dividends due non-residents but not on those due residents. The statute
was held to be in conflict with the Constitution. Oliver v. Wwihington Jlill8 Co., 11 Allen, 268. The Constitution of Michigan commamle<l the legislature to "provide a uniform rule of taxation." The
Supreme Court of the United States in considering this provision
said: "All kinds of property must be taxed uniformly, or be
entirely exempt. The uniformity must be coextensive with the
territory to ·which the tax applies. If a state tax, it must be
uniform throughout the State. If a County or City tax it must be
uniform throughout such County or City." Pine Grove Townsh-ip
v. Talcott, 19 Wall. 666, 675. The Constitution of Wisconsin contained this clause: "The rule of taxation shall be uniform." A
statute authorized a city to tax lands within the city limits, laid out
into city lots, at different rates from those not so laid out. Held
unconstitutional. l(nowlton v. Supe1·1riso1·s of Bock County, 9 vVis.
410. The Constitution of Ohio commanded the legislature to pass
"laws taxing by a uniform rule
all real and personal
property according to its true value in money." The Supreme Court
of Ohio said of this clause: "The general assembly is no longer
invested with the discretion to apportion the tax and to determine
upon what property and in what proportion the burden shall be laid.
A uniform rate per cent must be levied upon all property subject
to taxation according to its true valuation in money, so that all may
bear oo equal burden." Zane.'w£lle v. Bicharcls, 5 Ohio St. 589.
Iu New York was a statute authorizing a tax payer to deduct his
debts from the val nation of his personal property except that of his
shares in National Banks. This was heh] to Le in conflict with the
United States statute requiring such shares to be taxed equally with
other monied capital. People v. Weaver, 100 U.S. 539. The Constitution of Oregon commanded the legislature to "provide by law for
a uniform and equal rate of assessment and taxation" and to
"prescribe such regulations as shall secure a just valuation for taxation of all property both real and personal." A statute levied a tax
of $1.25 on each bicycle without regard to value. Held unconstitutional. Ellis v. Fhizie1·, 38 Oregon, 462, 53 L. R. A. 454.
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It follows that the proposed legislation would be contrary to the
Constitution.
Although these questions submitted by the House of Representatives were not received by the J nstices until after the adjournment of
the regular session of the Legislature, the question discussed in the
answers of the J nstices, 95 Maine, 564, as to the propriety and duty
of answering q nestions propounded under somewhat similiar circumstances does not here arise, because of the fact that the present Legislature is to reconvene in September of this year, when it may consider the subject matter of the questions.
Portland, .July 1, 1903.

P.
LucrLius A.

ANDREW

,vIS WELL.
EMERY.

WM. P. WHITEHOUSE.
SEW A LL

C.

STROUT.

ALBERT

R

SAVAGE.

FREDERICK A. POWERS.
HENRY
ALBERT

C. PEABODY.
M. SPEAR.
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RULE OF COURT.
STATE OF MAINE.

Suprenw Judicial Court,

December Law Term, 1902.

Augusta, December 20, 1902.
Ordered, by the Court all the ,T ustices thereof concurring, that
the following rule be established and promu]gatecl as a Rule of
Court, viz: RULE.

Oral arguments before the Law Court, including the reading of
briefs and arguments in reply, arc limited to one hour for each side
Hn]css for cause shown the court shall fix a longer time before the
arguments are begun.
ANDREW

P.

WISWELL,

Chief Justice Pr<:'siding.

Me.]
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NATURALIZATION.
STATE OF MAINE.

Supreme Judicial Court.

At June Law Term, A. D. 1903.

Portland, J unc 29, 1903.
All the Justices being present,
Ordered, that the following rule be established relative to N aturalization Cases, to wit :
Every applicant for naturalization shall file with the Clerk of the
Court his application in writing, according to the Statutes of the
United States, thirty days before the term of the Court in that
County at which his application is to be heard. The Clerk shall
enter such application upon a special docket in the order of filing
and shall, at the expense of the applicant, cause notice thereof to be
published in some public newspaper published in the county of the
applicant's residence fourteen days at least before such term.
ANDREW

r. vv 1s wELL,
Chief ,Justice.

Me.]
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ACCIDENT INSURANCE.
See

INSURANCE.

ACTION.
See

BOARD OF Ih<:ALTIJ.

PAUPim.

STALLION.

ADOPTION.
Sec

PROBATE.

Rights of children acquired by, Virgin v. Marwick, 578.
includes life insurance.
policy issued after the, lb.
rights not alterable by will or otherwise, lb.

ADVERSE USE.
Sec

RAILROADS.

AGRICULTURAL socrnTY.
Grounds and approaches of, to be kept safe for paying· visitors· at fairs.
Thornton v. Agri. Soc., 108.
must not jeopardize life hy fire-arms, lb.
safety of invited public not to be endangered, lb.
deft. let space for a shooting gallery and visitor outside of grounds killeu
by bullet fired by patron of gallery, lb.
deft. held liable for his death, lb.

AMENDMENT.
See

MORTGAGE.
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APPEAL.
See

MURDER.

ARREST.
See

lNTOX. LIQUORS.

ASSIGNMENT.

Sec INSURANCE.
An oral, held good, Howe v. Howe, 422.
when notice is to be given and rights of attaching creditors, Ib.
of, as collateral security, Ib.

ASSUMPSIT.
None for services of stallion unless owner or keeper files statutory certificates,
Davis v. Randall, 36.

ATTACHMENT.
Corporate property liable to, Poor v. Chapin, 295.
so held of R. S., c. 46, § 20, lb.
a first, held good against previous sale on second attachment, lb.
return of an, to registry of deeds gave only initials of plaintiff's name.
Held good, Ib.
Of, by trustee process, Howe v. Howe, 422.
how atfected by assignment and set-off, lb.
Purpose of, on mesne process, Fletcher v. Tuttle, 491.
to obtain a lien that may be enforced by seizure on execution, lb.
can be no, by mcsne process when no seizure on exon. can he had, lb.
case of ineffectual, title never in cleft., lb.
remedies for creditors in such case stated, lb.
they must resort to equity, lb.

ATTORNEY.
May not sell client's property to disclosure commissioner to pay latter's fees,
Davis v. Ferrin, 146.
watch assigned on disclosure to exon. creditor, lb.
trover lies not by commissioner, lb.
When legal services of, are necessaries, Fisher v. Shea, 372.
defense in criminal prosecutions, lb.
also in trespass when deft. was police officer, lb.
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AUDITING.

See BOARD OF HEALTH.

BANKRUPTCY.
See ATTACI-IMIINT.

Life insurance did not pass to trustee in, Pulsifer v. Hussey, 434.
exempted by State and U. S. laws, Ib.
Bankrupt Act. 1898, so construed and not fraudulent as to creditors, Ib.
· Deft. became, and plff. discontinued as to him taking jud~ment in rem, Fletcher
v. Tuttle, 491.
but nothing was attached and plff's bill in equity was dismissed, Ib.

BILLS AND NOTES.

Indemnity for lost, ~Matthews v. j}fatthcws, 40.
lies in discretion of the court, Ib.
may be required although, not indorsed, Ib.
or case may be continued until action barred, Ib.
deft. defaulted and continued for judgment unless indemnity is furnished, Ib.
Wife of payee of, competent to witness them, Shepard v. Parker, 86.
Evidence of partial payment on, Small v. Rose, 286.
regulated by R. S., c. 81, § 100, Ib.
payments indorsed by payee are held not admissible in evidence, Ib.
same of payee's account books after statute of limitations began to
run, Ib.

BOARD OF HEALTH.

Physician employed hy the secretary of, Clement v. Lewiston, 95.
entitled to reasonable compensation, 1 b.
there were no regulations for his fees, Ib.
attempt to fix compensation after his services not admissible in evidence,
and same of amounts previously paid others, Ib.

BOND.

See PROBATE.

CASUALTY INSURANCE.

See INSUHANCE.
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CERTIORARI.

Hecord sent up held good, Stevens v. Co. Corn. 121.
no evidence dchors the record admissible, 1 b.
error complained of in petition for writ of, did not appear in the record, lb.
petition for, held defective, I b.
facts of relationship not properly alleged, lb.
one of the comrs. was related to petr., lb.

CHILD.
See A DO PT ION.

l\lay mean more than issue, Viryin v . .Jl(frwick, 578.

COLONIAL OIUHNANCE.

Sec

DEED.

COMMON CAlWIELtS.
May limit liability for loss or damages to goods not caused by their own negligence, JJforse v. Ry. Co., 77.

exemption from certain specified causes in the case held valid arnl connecting carriers entitled to benefit of them, lb.
burden of proof upon shipper to prove case arising under C'xccpted
causes, lb.
death of horses in transit by, not caused by negligence of deft., lb.

COMPROMISE.

See

HELEASE.

CONSIDERATION.
Sec RELEASE.

SALES.

Distinction between want or failure of, and
Fogler, 585.
failure of, a defense pro tan to, lb.
inadequacy of, is not a defense, Ib.

inadequacy of, Thnrber v.
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CONSTITUTIONAL LAW.
Hawkers and Peddlers' Act Stat. 1901, c. 277, held unconstitutional, State v.
llfitchell, 66.
violates Amend. XIV. of U.S. Const. alsoArt. l, § 1, of Maine Const.,Jb.
illegal discrimination by arbitrary classitication, lb.
Legislature may limit insurance companies to issuance of one standard tire
policy, Opinion of Justices, 590.
and so even if it provides for arbitrating amount of loss or waiver of
such clause by both parties, Ib.
Rate of taxation to he uniform, Opinion vf Justices, 595.
legislature may not in laying state tax fix a higher rate upon lands
outside of corporatecl citie~, towns and piantatious than the rate
within such muuicipalities, Ju.

CONTRACTS.
See CONSIDERATION.

SALIIS.

Special facts of, considered, Lumber Cu. v. Bradstreet, 165.
rule of market price determined, I b.
general rule of damages stated, lb.
rule of special damages stated, Ib.
sale of logs at market price, lb.
no breach of, until time of delivery passes, lb.
Validity of, determined by law of place where made, Emerson Co. v. Proctor,
360.
the last or final act of assent gives the, a place or locality, I b.
held; a Maine contract in this case, lb.
A, is void when against public policy, Watson v. Fales, 366.
fees of judicial officer should not depend upon his decisions, lb.
instruclions held correct, Ib.
reasonable time is a question of law, lb.
Case of extra material furnished, Libby v. Deake, 377.
spruce stringers etc., not in mem. of; lb.
clefts. liable for additional lumber, lb.
instructions held correct, I b.
objections to instructions were waived, lb.
A, for sale not completed, Stock v. Towle, 408.
modification of terms must be assented to, lb.
no, without assent to modification of terms in answer to offer, lb.
A, for compromise held void for 'Yant of consideration, JJfelcher v. Ins. Co., 512.
loss under void fire policy, lb.
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CORPORATIONS.

See ATTACHMENT.
Real and personal property of, Poor v. Chapin, 2!>5.
may be attached or sold on exon., lb.
so held of R. S., c. 46, § 20, Ib.
Residence of, defined, Emerson Co. v. Proctor, 360.
is its established place of business, Ib.
its agreements when purchaser to be there recorded under Stat. 18!.l5, c.
32, Ib.
Acts incorporating, are public laws, State v. Improvement Co., 55!).
how they modify general statutes, I b.
nuisance for overflowing highway, Ib.
was so authorized IJy charter of, lb.

D.\MAGRS.

See

EMINENT DOMAIN.

Sale of logs at market price and no delivery at boom, Lurnber Co. v. Bradstreet,
165.
rule of general and special, stated, lb.
110, until time of delivery passes, lb.
For unwarrantable eviction of tenant, Srnall v. Clark, 304.
Physician held liable for negligence, Ramsdell v. Grally, 319.
verdict reduced to $1500, lb.
no allowance for patient's death or future earnings if he had lived, I b.
rule of, defined in such case, Ib.
Of special, in slander, Davis v. Starrett, 568.

DAMS.

See

NUISANCE.

DEATH BY WRONGFUL ACT.

See

NEGLIGENC1".

PLEADING.

DECREE.

Sec

PROBATE.
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DEED.
Tax, held void, 1llilliken v. lloughtun, 4-17.
facts in treasurer's return insufficient, JlJ.
no rents and profits being claimed no allowance macle plff. for taxes paid.
Ib.
A, of sea shore constrned, Dnnton v. Parker, 461.
how affected by Coloni!ll Ordinance, I u.

owner may by, separate flats from upland, I b.
inner side line of s~ore may he a boundary, Ib.
"to" is a worcl of exclusion,_ lb.
shore may be included in a, when both termini of boundary hy the shore
are at its outer margin, I b.
presumption as to same effect, Ib.
plff's title to shore sustained, lb.
facts ancl possession leading to same result, / !J.
deft's weir injuriously atrcctcd pltt'., 1 b.

DELIVERY.
Sec

SALE8.

DEVISE AND LEGACY.
Sec

WILL.

DISCLOSURE COMMISSIONER.
Sec

ATTORNEY.

JuDGE.

DOWER.
After assignment, becomes vc1:;tecl right, IIciugh v. Peirce, 281.
then sale or commutation cannot he enforced, Ib.
case of, by assignment of rents and profits, lb.
widow acquired vested rights to the annuity, lb.
bill in equity to sell the real estate free of dower ancl widow paid present
worth of annuity denied, lb.

EMANCIPATION.

See

PAUPER.

Minors may acquire, Carthage v. Canton, 470.
how it occurs, lb.
evidenced by subsequent conduct, Ib.
VOL. XCVII

39
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EMINENT DOMAIN.
Sec

WATmt

Co:\Il'ANms.

EQUITY.
Sec Dow1m.

lfHAUDULENT CoNVEYANCK

Will uphold discharged mortgage when paid by joint mortgagor, Look v.
Iforn, 283.
it will subsist until reimbursement, lb.
rents ancl profits held in same manner, I b.
Specific performance refused, JJfay v. Boyd, 3!)8.
decree in probate held a har, 1 b.
judge of probate refused to authorize a deed and no appeal taken from
bis dec1•ce, lb.
Nuisance may be restrained by, Sterling v. LittleJiel(l, 4 7!).
plff.'s rights to be first establishctl at law, lb.
exceptions to rule stated, lb.
plff.'s rights in thi.s case not clear, lb.
Remedy in, against fraudulent conveyances, Fletcher v. Tuttle, 4!)1.
applies when title was never in the debtor, I b.
also after levy when title was in debtor to remove cloud on title, I b.
creditor took judgment in rem after bankruptcy of debtor who never
held the title, lb.
there being no attachment, avails not, lb.
Vol. conveyance held void in, Spear v. Spear, 4!)8.
set aside as to existing er.editors, lb.
as to allegations of knowledge and proof, lb.
A bill in, to construe a will, Bu1·uess ,·. Shepherd, 522.
it will not be snsLained when pltt'. 's rights are not affected, lb.
he as exor. had no personal interest alfectCll by a coostmction, lb.
nor his duties as exor. aided, I b.

ESTOt>PEL.
Sec

H,1,:AL ACTION.

To be proved by party alleging it, Spear v. Spcm·, 4!18.

EVIDENCE.
Sec

C1mTIORAm.

EMINENT DOMAIN.

Mum>IIIL

HAILIWADS.

Case of collusive marriage, Ilndson v. Charleston, 17.
agency of municipal otncers in procuring such maniagc not provable by
admissions of past events, I b.
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(EVIDENCE concluded.)
contra of declarations during official acts, lb.
such declarations are verbal acts, 1 b.
Physicians employed by board of health, Clement v. Lewiston, 95.
no regulation of his fees had been made, lb.
attempt to fix fees after services i.:iot admissible in, and same of amounts
paid others, lb.
Void decree has no probative force, Winslow v. Troy, 130.
Admissible to show receipt is a duplicate, Truworthy v. French, 143.
or that receipt is without consideration, 1 b.
Time of recording foreclosure of mortgage must appear of record, Stcttfurd v.
J.llurse, 222.
when record is silent time of record cannot be shown by, aliunde, lb.
Of, of partial payments on notes, Small v. Rose, 28G.
regulated by R. S., c. 81, § 100, lb.
payments indorsecl by payee held not admissible in, lb.
same of payees' account books after statute of limitations hacl begun to
run, lb.
Written statements of third parties not admissible in, Rich v. Hayes, 293.
should not be allowed to go to the jury even if on same paper containing,
which is admissible, lb.
a new trial was granted, lb.
Experts defined, Gaven v. Granite Co., 381.
expert, of mechanical enf!;ineer, lb.
carpenter not an expert as to tl1e strength of wil'e cables, 1 b.
whether an iron guy is suitable is a question for the jury, lb.
Estoppel to be proved by party alleging- it, Spear v. Spear, 4G8.
Of, of repetition of slander, Davis v. Starrett, 568.

and of boycotting plff., 1 b.

EXCEPTIONS.
Def ts. took, to entire charge, Libby v. Deake, 377.
specific, only considered, lb.

EXECUTORS AND ADMINISTRATORS.
See

EQUITY.

What property vests in admr. de bonis non, 1Weservey v. Kalloch, 91.
goods, etc., not administered, lb.
suit on predecessor's bond not sustained. lb.
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(EXECUTOUS AND ADMINISTUATOUS concluded.)
Suit on probate bond defeated, Rurgess v. Yuunu, 38G.
estate not represented insolvent hut atlmr. pleaded R. S., c. GG, §§ 1 and
2, in bar showing estate could pay no more, Ib.
sureties may set up same defense, I b.
admr. had paid expenses of aclmr. funeral and 1irst 4 classes of debts in
R. S., c. GG, § 1, Lb.

EXEMPTI<>NS.
Ree

BA:s-K1u;pn'.Y.

EXPEln'.

See

Ev11>ENCE.

FEES.
Sec

JUDGE.

FELLOW-SEUVANT.

· FISH A"N

See

I)

GAME.

DEED.

Fish weirs regulated by H. S., c. 3, § G:3, Sawyer v. Beal, 35G.
"in front of the shore or tlats of another" is subject to some limitation
as to its meaning, Ib.
shore owner not to be injured by weir, I l,.
fish weir in tide waters below low water mark, lb.
did not violate the statute, Ib.
Deft.'s fish weir injuriously affected the plif.'s sea shore- rights, Dunton v.
Parker, 461.
its materials were not chiefly removctl annually, I l,.
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FIXTURES.
Merger of, into rell,lty defined, Hayford v. Wentworth, 347.
(1) actual physical annexation; (2) adaptability; (3) intention of party
making annexation, Ib.
intention to be cledncecl from circumstances, lb.
generally questions of fact or mixed law and fact, lb.
burden on party claiming merger, lb.
tenant may temporarily annex chattel for his own convenience, lb.
may remove them dnring his term if not materially injuring the realty,
lb.

wash-down syphon water closet held tlrns removable, lb.
tenant may transfer it to his successor, IlJ.

FLATS.

See Dmm.
Fish weirs regulated by R. S., c. 3, § 63, Sawyer v. Real, 356.
shore owncr_not to IJe injured by weir, lb.
"in front of the shore or flats of another" is subject to limitation as to
its meaning, lb.
statute not violated, lb.
Deft.'s fish weir injmionsly atfcctcd the pltf.'s seashore rights, Dunton v.
Parker, 461.

FRAUD.
Sec

FltAUDCLE~T COX\'EYANCES.

FRAUDULENT CONVEYANCE.

Sec

ATTACIIMEXT.

EQCI'l'Y.

Creditors' remedies in, stated, Pletclu'r v. Tuttle, 491.
they took judgment in rem after bankruptcy of defcIHlant, Ib.
there was no attachment as debtor ne,·cr held the title, lb.
held; that equity avails not, Ib.
Case of, held void, Spew· v. Spear, 498.
vol. conveyance from father to son, lb.
rule as to, affecting existing creditors stated, IlJ.
knowledge of grantor's fraudulent intent need not be alleged nor proved,
lb.
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FORCIBLE ENTRY AND DETAINER.
Lessor may have, when, Srnall v. Clark, 304.
lease forfeited by nuisance of tenant, I b.
but lessor only can have, and not his assignee after the forfeiture, I b.
only the owner at the time can bring, I b.
lease held terminable by either party, I b.
premises destl'Oyecl by fire and writ of restitution not to issue, Ib.
damages for unwarrantable eviction, Ib.
A declaration in, held insufficient, Eveleth v. Gill, 315.
case of tenant's nuisance under R. S., c. 17, § 3, Ib.
statute requit·es strictness of allegation, lb.
'' estate in the premises was determined" not enough under this statute, lb.

FORFEITURE.
See

FORCIBLE ENTRY AND DETAINER.

GUARDIAN.
Void appointment of a, Winslow v. Troy, 130.
14 days statute notice not given and no inquisition had, Ib.
presence and consent give not jurisdiction, Ib.
person of unsound mind cannot consent, Ib.

HAWKERS AND PEDDLERS.
The, Act held unconstitutional, State v. JJfitchell, GG.
violates Amend. XIV of U. S. Const. also Art 1, § 1, of Maine Const., Ib.
illegal discrimination by arbitrary classification, Ib.

HUSBAND AND WIFE.
Wife is competent to witness note payable to her husband, ShPparcl v. ParkPs,
8G.

INDEMNITY.
See

INSURANCE.

INDICTMENT.
An, for polygamy held good, State v. Darnon\ 323.
sufficient alleg-ation of jurisdiction, Ib.
statutory exceptions properly negatived, Ib.
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INDORSEMENT.
Sec

BILLS AND NOTES.

INSOLVENT LAW.
No seal on assignments under R. S., c. 70, Milliken v. Houghton, 447.

INSURANCE.
Pol icy of life, payable to beneficiary, Laughlin
creates vested interest when issued, I b.
policy held to pass hy will, I b.

Y.

Norcros.-:, 33.

Statements as to bodily health in life, Je.-{frPy i·. Ool1len Cross, 176.
must be substantially true or the policy will he avoidecl, lb.
whether statements are warranties or representations is immaterial if
untrue, lb.
answers as to past and present condition of health arc material, lb.
applicant did not give true answers, lb.
had chronic dyspepsia for more than 20 years, lb.
Judgment against gas company for bodily injuries resulting in death, Frye v.
Gas Co., 241.
gas company held an indemnity policy in a casualty insurance company, lb.
did not pay judgment but assigned and plff'. did not join in assignment, lb.
sought in equity to recover his judgment of the insurancij company,
helcl; he could not prevail, lb.
insurance company not liable to third persons, 1 b.
nature of contract constrnecl, I h.
insurance company liable only to insured for loss actually sustained and
paid by insured, lb.
Policies of life, exempted by State and U. S. laws, Puls(fer v. Hussey, 434.
Bankrupt Act of ISDS so construed, and not fraudulent as to creditors, Ih.
Loss nncler void fire policy, J.llelcher v. Ins. Co., 512.
promise to pay was not supported by a consideration in compromising, lb.
policy transferred without assent of company, lb.
Assignment of life policy held invalid, Tremblay v. Ins. Co., 547.
foreign judgment on same inconclusive, lb.
it was upon default without notice, lb.
proper assignment will vest assignee with entire legal interest in policy, lb.
company's assent how proved, I b.
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( INSURANCE concluded.)
Life, passed to adopted child, Virgin v. JJfarwfrk, 5i8.
child adopted after policy issued, lb.
right vested by the contract in the policy, I lJ.
right not alterable by will or otherwise, lb.
Legislature may limit, companies to issuance of one ~tandard fire policy,
Opinion of .Justires, i'i90.

and so even if it provides for arbitrating amount of loss or wai\·cr of
such clause by both parties, J b.

INTOXICATING LIQlJORS.
Indictment for a 1irp10r nuisance held good, State v. Wisl'mrtn, !:10.
"a certain shop in a building" is sufficient, lb.
Case of illegal transportation of, Strtte v. Nruleau, 275.
warrant seasonably served, lb.
deft. arrested 29 days after seizure and 23 days after warrant was
issued, I b.
Illegal sales of, prohibited, Strite v. Eaton, 289.
no defense that seller believes the article sold is not intoxicating, lb.
Advertising sales or keeping for sale of, forbidden by Stat. 188:',, c. 3GG, State
v. Bass, 484.
paper published in Penobscot County and mailcfl to subscriber in York
County, Ib.
held not published in York County and court there did not liave jurisdiction, lb.

JUDGE.
Fees of disclosure commissioner, JVatson ,,. Fales, :lGG,
must not <lcpcml on his decisions, Iii.
contracts to that effect arc void, I b.
instructions hckl correct, I b.

,JUDGMENT.

Sec

PnOBATE.

A, in prior action held an estoppel, Paul v. Th01·1ulike, 87.
Case defaulted and continne:i for, Poor v. Chapin, 2!:15.
remained on docket from term to term, lb.
presumed to correctly so remain, lb.

Me.]
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(JUDGMENT concluded.)
A foreign, is prima facie evidence, Tremblay v. Ins. Co., 547.
rule of res judicata stated, lb.

court must have jurisdiction of parties the snhjcct matter arnl process,
lb.

a foreign, held invalid, lb.
acts and recitals of court not conclnsi vc, lb.
case of invalid assignment of life policy, lb.
tile, was upon default without notice, lb.

,JURISDICTION.
Sec

,TUDG:\mNT.

Presence and consent give not, to appointment of guardian of person of
unsound mind, lVinslow v. Troy, 130.
14 clays statute notice not given and no inquisition had, Ili.
Of the, of probate courts, JJfrty v. Bvyd, 398.
their decrees conclusive when having, there is no appeal, lb.
The, of Sanford Mun. Court, State v. Bass, 484.
had no, of cleft. in this case, lb.
he published paper in Bangor and mailed it to subscriber in York County,
lb.

held not published in York County, I b.
(left. advertised "sales and keeping for sale intoxicating liquors" forbidden by Stat., lb.

JURY.

Sec

MURDER.

N1,:w

TitIAL.

LANDLORD AND TENANT.
Sec

FIXTUHES.

FonCIBLE EXTHY AX)) ])ETAINEIL

Lnrn.

NE<lLIOENCE.

Taxes daimed unclcr indentures and lease hcl<l cannot he clcdnctcd, R. R. Co.
v. Ry. Co., 2G1.
deft. had paid them for 18 years, and annual franchise tax to the State,
lb.

contract between parties construed as relating to payment of taxes, I h.
rules for determining intention of parties stated, I b.
their own acts give great weight, lb.
Lease forfeited hy tenant's nuisance, Sm,all v. Clark, :104.
only owner at the time can evict, lb.
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INDEX-DIGES'f.

LANDS RESERVED FOR PUBLIC USE.
Right to cut timber on, terminated, State v. Zllullrm, 331.
township incorporated into Millinocket, I b.
State no longer trustee of township afte1· incorporation into a town, I b.
hence this action not maintainable, lb.
the, were within the limits of the township thus incorporatccl, I b.
and title to the, vestc<l in the town, lb.

LEASE.
See

LANDLORD AND TENANT.

RAILROADS.

LEVY.

See

ATTACIIMENT.

LIBEL.
Inelegant language not a, Hanna v. Singer, 128.
declaration for a, hcltl defective, lb.
did not identify plff. with article complained of, I b.
did not refer to him in his official capacity, Jh.

LIEN.

Removable fixtures by tenant, Hanson v. News Pub. Co., 99.
no, on building for same, lb.
statute applies only to fixtures not removable, lb.
no, for repairs when landlord consents not and charges arc mixed with
non-lien claims, lb.
Stats. giving a, on logs is for laborers and not independent contractors,
Littlefield v. JJforrill, 505.
"laborer" defined, lb.
a contractor held not to he a laborer, 11>.

LOGS.
Sec

LmN.

MALICE.
See SLANDER.

Me.]

INDEX-DIGEST.

619

MARRIAGE.

See

PAUPER.

Upon, wife takes hnsbancl's pauper settlement, TVinslnw v. Troy, 130.
effect of annulment of, lb.
a, void for want of mental capacity, lb.
guardian cannot petition for annulment, lb.
no jurisdiction without notice to parties, JlJ.
want of jurisdiction makes decree void and snch decree may be attacked
collaterally, lb.

MASTER AND SERVANT.

Sec

NEGLIGKNCE.

MORTGAGE.

Imperfect foreclosure of, by publication, StaJTorcl v. J}[o1•se, 222.
no record of being seasonably recorded, lb.
time of record must appear of record, lb.
when record is silent time of record cannot he shown by evidence
alinnde, lb.
record after 30 days not amendable, lb.
A, held to subsist after payment, Look v. Horn, 283.
was paid by joint mortgagor and discharged, lb.
equity thus protects the one who paid it, lb.
rents and profits cannot be recovered by grantee of delinquent, lli.

MlrNICIPAL CORPORATIONS.

See Tow:\'s.

MURDER.

Deft. was convicted of, by the jury, State ,·. Lambert, 51.
case considered on appeal from verdict, lb.
question is whether the jury believed him guilty beyond reasonable
doubt, lb.
jury are final arbiters of questions of fact, lb.
combined force of circumstances considered and verdict sustained, lb.
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NEGLIGENCE.
Agri. society held liable for, Thornton v. Agvl. Soc., 108.
visitor killed by bullet fired from its grounds, I b.
rules of liability for, stated, Ib.
Plif. operated a printing-press, Boston v. Bu.ffmn, 230.
he removed printed strips from the platen and hand was caught in
press, lb.
his theory of cause of injury denied, Ib.
his proposition held exceedingly improbable and new trial granted, I b.
Death caused by want of fire-escape, CmTigan v. Stillwell, 247.
demurrer to declaration overruled, Ib.
owner of building occupied by tenant may be liable under the statutes, J b.
duty to provide fire escapes defined when municipal officers fail to act, I b.
Case of contributory, at highway grade crossing, Blumenthal v. R.R., 255.
nonsuit sustained there being no controversy as to the facts, 1 b.
Question of contributory, for the jury, Coombs v. Mason, 270.
plff. held not guilty of, Ib.
requested instruction properly refused, lb.
further instructions may be refused, lb.
Physician held liable for, Ramsdell v. Grady, 319.
verdict reduced to $1500, Ib.
Master to provide suitable appliances, Amburg v. Paper Co., 327.
he did so in this case, and plft'. was injured by the, of a fellow-servant, I b.
rope broke while moving heavy press-roll but deft. had provided suitable ropes, J b.
it was selected and used by a fellow-servant, I b.
Collision at R.H. crossing, Lewis v. R.R. Co., 340.
verdict set aside. Plfl:'.'s testimony showed his, contributed to the injury, Ib.
Case of defective machinery, JJfcGraw v. Paper Co., 343.
demurrer to declaration sustained, lb.
attachment to a barker fell, I b.
Collapse of wharf staging, Gaven v. Granite Co., 381.
case of iron-gny breaking and expert testimony of mechanical engineer
and carpenter, I b.
rule of expert testimony stated, lb.
Verdict for cleft. in action for, set aside, York v. Clerwes, 413.
Plft'.'s corn factory alleged to be burnt hy fire from dcft.'s saw-mill, lb.
facts in evidence eliminated by the court, J b.
court considered sparks came from saw mill and dcfts. guilty of, in
permitting them to escape, I b.
O,·erseers removed a pauper, Merrill v. Bassett, 501.
were not guilty of, Ib.
rules of, and due care stated, 1 b.
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(NEGLIGirnCE concluded.)
Case of defect in highway, Whitman v. Lewiston, 5l!J.
defect not sole cause of injury, lb.
plfl'. riding at night with blind horse and husband not driving with due
care, lb.
l'lff.'s, barred his right to recover, Day v. ll. R., 528.
case of second trial, Ib.
Road commissioner is a public oflicer, Bowclen v. Derby, 53G.
he and employees are not master and servant, lb.
when public officers not liable for, 1 b.
employee injnrecl by a derrick furnishell by road commissioner, lb.
bound to 8ec that it was safe and suitable, 1 b.
also to sec that its place was safe and suitable, 1 b.
Master to provide reasonably safe machinery, Cowett v. Woolen Co., 543.
when responsible for defects, Ib.
defects known or ought to have been known, Ib.
not bound to anticipate every possible clanger, 1 b.
so held in this case, I b.
plfl:'. not injured in manner he thought, I b.
plfl'. was clearing waste from carding machine, I b.

NEW TRIAL.
See

VERDICT.

No, for refusing certain in8tructions, Coombs v. JJfason, 270.
no, for presiding justice to state his recollection of testimony, I b.
he did not express his opinion on facts, Ib.
A, granted. Illegal evidence admitted, Rich v. Hayes, 293.
written statement of third party was admitted, Ib.
it was on same paper with admissible evidence, lb.
should have been, withheld from the jury, Ib.
No, when evidence is conflicting, Lewis v. R. R. Co., 340.
Verdict for clefts. set aside, York ,·. Cleaves, 413.
plff.'s corn factory alleged to be burnt by fire from cleft.'s 8aw-mill, I b.
facts in evidence eliminated by court, Ib.
A, granted when jury erred by confusing cleft.'s legal duty towards plff'., Merrill
v. Bassett, 501.
case of removing sick pauper, Ib.
A, granted when obvious that verdict not sustainecl by facts proveJ., B1·own v.
Eclwa1·cls, 564.
case reviewed by law court from same point of view as the parties, Ib.
testimony neither discredited nor conflicting, I b.
Jury did not weigh the evidence, Fu1'ber Y. Fogler, 585.
but were moved by seemingly equitable influences, I b.
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NOTICE.
See

ASSIGNMENT.

PlWllATE.

TIWSTEE PlWCERS.

NUISANCE.

Indictment for a liquor, helcl good, State v. lVi8eman,
"a certain shop in a building" is sufficient, Jb.

no.

Lease forfeited by, of tenant, Small v. Clark, 304.
May be restrained by equity, Sterling v. LittleJi,eld, 47n.
plff.'s rights in this case not clear and bill dismissed, I b.
he claimed a right of way, Jb.
A, hy overflowing highway, State v. Improvement Cu., 55U.

dam complained of was authorizc1l by cleft.'s charter, J h.
OFFICER.
See HEscuE.
PAUPER.

Case of collusive marriage, Hudson v. Charleston, 17.
agency of municipal otllcers in procuring snch marriage not proved by
admissions of past events, I b.
contra of declarations during official acts, Jb.
such declarations are verbal acts, J b.
Private charities are not, supplies, Orlaull v. I'enuu1>cut, 2U.
t-ame of voluntary contributions, I b.
belief of, affects not the legal result, lb.
supplies to, defined, Ib.
must be received from the town as result of statutory obligation, I b.
Wife takes, settlement of husband, Winslow v. Troy, 130.
etl'ect of annulment of marriage, I b.
decree of annulment held void, I !J.
Relief of, by non-resident, Conley v. Woodville, 240.
no action against town, I !J.
the, was supplied by resident of another town, I b.
Of emancipated child, Carthage v. Canton, 473.
takes his father's settlement at time of emancipation, J h.
Overseers removed a, Nerrill v. Bassett, 501.
of the care to be used in such case, I !J.
it is the care of reasonable men, I b.
how this test is determined, Ib.
PAYMENT.
See BILLS AND

NoT1Is.

STATUTE OF LIMITATIONS.
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PEDIGHEE.
See STALLION.

PERPETUITIES.
See WILL.

PETITION.
See C1mTIORAm.

PHYSICIAN.
Was employed hy board of health, Clernent v. Lewistun, U5.
no regulation of his fees had been made, Ib.
entitled to reasonable compensation, Ib.
A, held guilty of negligence, Rarnsdell v. Grady, 31!).
verdict reduced to $1500, Ib.

PLANTATIONS.
Sec

LANDS RESERVED FOR

Punuc Us1~s.

PLEADING.
Sec FoucmLE ENTRY AND DETAINER. PROBATE.
Indictment for a liquor nuisance held good, State v. Wisernan, !JO.
"a certain shop in a building" is sufficient, Ib.
Declaration for libel held defective, Hanna v. Singer, 128.
did not identify pllf. with the article complained of, 1 b.
did not refer to him in his official capacity, lb.
Death caused by want of fire-escape, Carrigan v. Stillwell, 247.
demurrer to declaration overruled, Ib.

Nuisance stat. R. S., c. 17, § 3, requires strict pleading, Eveleth v. Gill, 315.
declaration held insufficient, lb.
Indictment for polygamy held good, State v. Darnun, 32:3.
jurisdiction sufficiently alleged, lb.
statutory exceptions correctly negatived, I b.
Case of defective machinery, McGraw v. Paper Co., 343.
declaration held indefinite on demurrer, Ib.
attachment to a barker fell, Ib.
Negative avermcnts in indictments, State v. lrnprovement Co., 55U.
none unless clause defining crime contains exceptions, Ib.
nuisance by overflowing highway was authorized by deft.'s charter, Ib.
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POLICE AND MUNICIPAL COURTS.
Sec

Ju1mm1cTION.

POLYGAMY.
Sec

lNJ>IC'L\rnNT.

PIUCTICE.
Sec

JuDGl\rnNT.

N1,:w

THIAL.

Action on lost note, Jfotthe1m; v. JI1ttthews, 40.
case continued for judgment until action lmrrctl or inclcmnity f'nrnished, 1 b.
Verdict will be sustained when no other can he rendered on facts ad111ittcLl or
nndisputecl, Winslow v. Troy, 130.
Objections to charge were waived, Libby v. Deake, 377.
parties tacitly acquiesced, I b.
When court may order verdict, Day v. R. R., 528.
case of a second trial, Jb.
testimony supported not a verdict for plfl'. and verdict for deft. ordered, I b.
plff.'s negligence bars a right to recover, J b.

PROBATE.

Decree of adoption in, attirmed, Hill, .Jlpplt., 82.
formulation of decree considered.
What property vests in admr. de bonis non, J.liesel'vey v. Kalluch, Bl.
goods, etc., not administered, Jb.
snit on predecessor's bond not sustained, Ju.
Void appointment of guardian, Winslow v. Troy, 130
14 days' statute notice not given and no inqnisition had, J b.
presence and consent give not jurisdiction, Ib.
person of unsound mind cannot consent, I b.
void decree in, has no probative force, I b.
Appeals in, regulated by statute, .Abbott, Applt., 278.
appellant must have pecuniary interest, J b.
interest must be alleged in the petition, J b.
interested as brother not sntficicnt allegation, Iii.
appeal, dismissed, I b.
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(PROBATE concluded.)
Suit on, bond defeated, Bu1·gess v. Young, 386.
estate not represented insolvent but admr. pleaded R. S., c. GG, § 1 and 2,
in bar showing estate could pay no more, I b.
sureties may set up same defense, Ib.
admr. had paid expenses of aclm. funeral, and 1irst four classes of debts
in R. S., c. GG, § 1, Ib.
Decrees in, when conclusive, May v. Boycl, 398.
when no appeal ancl conrt has jurisdiction, I b.
judge of, may authorize deeds under R. S., c. 71, § 17, ll1.
judge refused in this case and no appeal taken, lb.
ancl held a bar to bill for specific performance, lb.

PUBLIC OFFICElL
See

NEGLIGENCE.

Road commissioner is a, Bowden v. Derby, 536.
duties to employees stated, 1 Ii.

RAILIHUDS.

Location held good, Nicholson v. R.R. Co., 43.
filed before approval, J b.
confirmed by, nearly thirty years, lb.
record legally made, Il1.
May limit liability for loss or damages to goods not caused by their own
negligence, . Morse v. Ry. Co., 77.
exemption from certain speci1ied causes in this case held valid, and connecting, entitled to benefit of them, Ib.
burden of proof upon shipper to prove case arising under excepted
causes, lb.
death of horses in transit by, not cau:ilecl by negligence of deft., lb.
Prescriptive right by adverse public use to cross, track denied, Chapin v. R. R.
Co., 151.
since 1883 jurisdiction to regulate, crossings belongs to R. H. Com~
missioners, Ib.
petition for, crossing in Bangor denied, lb.
Case of contributory negligence at highway grade-crossing, Blmnenthal v
R.R., 255.
nonsuit sustained, J b.
there was no controversy as to the facts, lb.
VOL. XCVII

40

626

[U7

INDEX-DIGE8T.

(RAILROADS concluded.)

Taxes claimed under lease, R.R. Co. v. Ry. Co., 2Gl.
held; they could not be deducted from rental, J b.
deft. had paid them for 18 yrs. and paid annual franchise tax to the
State, Ib.
contract between parties com,trucd as relating to payment of taxes, 1 h.
rules of determining intention of parties stated, Ib.
their own acts give great weight, lb.
Collision at, crossing, Lewis v. R. R. Co., 340.
verdict set aside. Plff.'s testimony showed his own negligence was the
proximate cause, 1 b.

RATIFIC,\TION.
See RAILHOADS.

REAL ACTION.
Sec

DEED.

Former judgment held conclusive, Paul v. Thorndike, 87.
plaintiff herein cstoppcd, lb.
was one of several clefts. in prior action, lb.
and prior action was upon a mortgage, lb.

REASONABLE TIME.
What is a, question of law, Watson v. Frtles, 3G6.

RECOlW.
Sec C1m1T10HAm.

Com·o1uT10Ns.

MoHTGAGE.

County commissioners' clerk attests their, .Z'vichol1>on v. R.R. Co., 43.
members of the board need not sign their, JlJ.

RELEASE.

Surrender of a groundless claim, Jfelcher v. Ins Co., 512.
is no consideration for promise to pay, lb.
otherwise of doubtful claims when made in good faith and belief, 1 b.
loss under a void fire policy, lb.
No evidence of acceptance of a, Furber v. Fogler, 585.
maker of note offered to lose $BOO already paid for a, of his note, 1 b.
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RESCUE.
Forcible, of a prisoner, State v. J.licLeod, 80.
may he done without exercise of physical force when threats, etc., compel otllcer to yield, lb.
State need not prove prisoner was subsequeutly convicted of offense
for which he was under a1:rest; sutlicient to prove prisoner was
under lawful arrest, lb.
•'forcible" defined, lb.
lWAD COMMISSIONEIL
See NEGLIGENc1,;.
SALES.

See Conl'OIUTIOXS.
Contract for, of logs com,idered, Lumber Co. v. Brwlstrcet, lli5.
rule of general antl special (larnages, lb.
market price at boom aml logs ·were not delivered, lb.
no breach of, until time of delivery passes, lb.
Contract for, held to be perfected in this State, Enw1·son Co. v. Proctor, :mo.
validity to be determined by the law of Maine, lb.
Incomplete case of, Stock v. Towle, JOS.
answer to offer contained new terms, lb.
sale of flour on transit car, ll!.
car load tendered shipped three clays later, I 11.
deft.'s refusal to accept sustained, Ib.
transit car is one already loaded, I b.
A, of horse with warranty, B1·own v. Edwards, 56±.

h~ ,vas a whistler and died of the disease in few days after the, 1 b.
theory that disease then existell in primary stage not sm,taincll, I u.
Note given for shares of corporation, F-urber v. Fogler, 585.
no fraudulent concealment of facts, I b.
defense of fraud not sustained, Ib.
distinction between failure and want of consideration, I b.
110 defense that property not worth as much as purchaser thought, I b.
defense of release not sustained, J b.
SET-OFF.
Law courts have equitable jurislliction in, Collins v. Campbell, 23.
partner's individual debt allowed in, Ib.
his partners consented and rights of third parties not prejudiced, J b.
but attorney's lien not defeated by, lb.
real and not nominal mutuality required, Ib.
Money attached by trustee process in hands of an aclmr., Howe v. Howe, 422.
aclmr. not allowed to, his individual debt against pltl'., Jb.
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SEWERS.
Action against to,vn for not maintaining, is regulated by statute and given only
to those who have right to enter, Euans v. Portland, 509.
permits to enter, how granted, Ib.
permits granted run with the land, Ib.
but no rights acquired by stranger to title, 1 b.

SHORE FISHERIES.
See F1sn

AND

GA:1rn.

SLANDEK
"Ile is the greatest rum seller in town" is actionable, Davis v. Starrett, 5C8.
facts from which malice may be impli(\cl is malice i11 law, ll!.
actual malice may be shown, Ib.
proved by repeating the, Ib.
other statements admitted to show malice, Ib.
rule ag; to materiality in evidence, Ib.
plff's store "boycotted," means not necessarily a combination ~o injure,
Ib.
that old customers refused to trade with plif. is admissible in evidence.
lb.
when deft. h, responsible for a, lb.
rule of damages, 1 b.
verdict unwarrantably large, lb.

SPECIFIC

Piml◄'Ol{~L\NCE.

Sec E<tUITY.

STALLION.

No compensation for services of, unless owner or keeper tiles certificate, Davis
v. Randall, 36.
such certificate inures not to subsequent owner or keeper, Ib.

STATUTES.
Rule of interpretation of, Davis v. Randall, 36.
clear and unequivocal language having only one meaning needs none, lb.
Acts of incorporation are public, State v. lrnprovernent Co., 55!.l.
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STATUTES OF LIMITATIONS.
No har to action on 20 years' note witnessed by wife of payee, Shepard v.
Parker, 86.
Held a har to action on a note, 8m,all v. Rose, 286.
payments had been inclorsed by payee, lb.
payee's account books not admissible in evidence after action barred by,
lb.
No bar to action to recover on acconn t, Pon cl v. Frnnch, 403.
partial payment an(l oral promise to pay balance revived promise, lh.
inclentity of (leht must he estahlished, lb.
payment was applietl to account of many items and all save(l from effect
of. lb.

STATUTES CITED, EXPOUNDED, ETC.
SPECIAL LAWS OF MAINE.
Spec. Laws, 1868,
1870,
1872,
1873,
1881,
1887,
1891,
18!.ll,
1893,
1899,
1901,

c.
c.
c.
c.
c.
c
c.
c.
c.
c.
c.

459, Extension Exchange Street in Bangor,
359, Penobscot and Union River Hailroacl,
88, Lewiston ancl Auburn H,. R. Co.,
232, Penobscot and Union River Railroad,
141, Waterville Water Company,
59, Waterville Water Company,
14, Waterville Water Company,
84, \Vebh's River Improvement Co.,
352, Maine Water Company,
200, Kennebec Water District,
377, Town of Millinocket,

151
43
261
43
185
185
185
559
185
185
331

STATUTES OF MAINE.

Stat. 1821, c. 60, §§ 2,
" 1824, c. 280,
"
l 828, c. 393,
I•
1832, C. 39,
" 1840, c. 7G, § 17,
" 1840, c. 94, § 34,
" 1840, c. 99,
" 1840, c. 114,
' 1
1840, c. 117,
" 1842, c. 33,
1'
1845, c. 149,
" 1846, c. 217,
" 1848, c. 82,
" 1850, c .. 196,

rn,

Attachment of Property,
Public Lands,
Public Lands,
l\'Iinisterial Funds to the support of Schools,
Corporations,
Levy of Execution,
County Commissioners,
Commencement of Civil Actions,
Executions, Public Lands,
Public Lands,
Public Lots,
Lands Reserved for Public Uses,
Sale of State Lands,

.

295
331
331
331
295
295
295
295
295
J31
331
331
331
331
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(STATUTES OF MAINE conclmlcd.)
Stat.
"
''
"
"
"
"
"
"
"

''
"
,,
"

1857,
1873,
1883,
1885,
1885,
1887,
1887,
1887,

c.
c.
c.
c.
c.

c.
C.

c.
]88!), c.
18!)1, c.
]8!Jl, c.
l8!Jl, C.
18%, c.
18!)U, c.
IUOl, c.

77, § 2,
135,
1G7,
3GG,
334,
187,
123, § 5,
75,
18:3,
124,
124,
124,
:12,
] Ii,,
277,

Pnhlic Drains in City of Portland,
Horse Records,
Ways Across Railroacls,
Intoxicating Liquors, Fish Weirs,
Abolishment of Imprisonment For Debt,
Contagious Diseases, Tax on Railroad:-;.
Liens on Lumber.
Injurie:-; Causing Death,
Injuries Causing Death,
Injuries Causing Death,
Personal Property,
Real Estate,
Hawkers and Peddlers, ·

50U
3(l

151
484

35G
14G
!)fj

2Gl
247
108
528

3Gl
2!);)

GG

STATUTES OF MASSACHUSETTS.
R. S., Mass. c. 111, § 148, Hailroacl Crossing,

151

CONSTITUTION OF M AINR.
Const. of Maine, Art. 1, § 1, Natural Rights,

Gli

STATUTES OF UNITED STATES.
Bankrnpt Act, 18!)8, § § G, 70, cl. 5, U. S. Const. XIVth .\.mencl.

4H4
flG

REVISED STATUTES OF MAINI~:
H.

s.,

1841,
1857,
1857,
1857,
1871,

"

1871,
1871,
1883,
188~,
1883,
1883,
1883,

c. 128, § § 2, 5,
ForcilJle Entry nml Detainer,
c.
§ :J2,
Corporations, c. :rn, ?. § 28, 2n,
Adoption of Children,
c. 81, § 28,
Attachment of Heal Estate, c. 4G, § 32,
Corporations, c. G7, § § 30, 31,
Adoption of Chilclrcn, c, 81, § 54,
Attachment of Heal Estate, c. 1, § 6, par. XXVI,Acts of Incorporation,
c. 3, § 63,
Town Lines, c. 3, § 63,
Town Lines,
c. 5, §§ 12, HJ,
Lands Reserved for Public Uses,
c. G, §§ 41, 42,
Taxes,

4r.

ii78

2%
2!)5
578
2!)5

55n
4fll

35G
331

261
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(REVISED STATUTES continued.)
H.

s.,

Taxes,
1883, c. 6, §§ 188, 189,
Register of Deeds, 1883, c. 7, § 15,
Powers and Obligations of School Districts,
1883, C. 12, §§ 40, 4G,
Drains and Common Sewers,
1883, c. 16, §§ 4, 9,
Nuisances,
1883, c. 17, §§ 1, 3,
Nuisances,
1883, c. 17, § 3,
Nuisances,
1883, c. 17, § 4,
1883, c. 17, § 5,
Nuisances,
1883, c. 18, § 29,
Ways,
Paupers,
1883, c. 24, § 1,
1883, c. 24-, § 1, par. VI ,
§ 2,
Paupers, 1883, c. 24, § 43,
Paupers,
1883, c. 26, §§ 2G, 2n,
Protection of Life in Buildings,
1883, c. 27, §§ 31, 2\J, 40 Intoxicating Liquors,
1883, c. 27,
Innholders and Victualers,
1883, c. 4G, § 23,
Corporationti, 1883, c. 46, § 20,
Corporations, 1883, c. 49, § 94,
Insurance Companies,
1883, c. 51, § 4,
Railroads,
1883, c. 51, §§ 31, 33,
Railroads,
1883, c. 51, § GO,
Railroads,
1883, c. 51, § 141,
Contractors' Laborers Protected,
1883, c. 59, § 2,
"Marriage,
1883, c. 60, §§ 1, 18,
Divorce,
1883, c. 61, § 1,
Rights of Married Women,
1883, c. 65, § 3,
Assignment of Dower, 1883, _c. 63, § 23,
Supreme Court of Probate,
1883, c. 66, §§ 1, 2,
Disposal of Insolvent Estates,
1883, c. 67, §§ 4, 6,
Minors and Guardians, 1883, c. 70, § 3H,
Proceedings in Insolvency,
1883, c. 71, § 17,
Sales of Real Estate,
1883, c. 72, §§ 10, 13,
Probate Bonds,
1883, c. 72, §§ 10, JG,
Probate Bonds,
1883, c. 73, § 28,
Conveyances, 1883, c. iii, § 10,
Title by Descent,
1883, c. 75, § 10,
Title by Descent,
1883, c. rn, § 14,
Levy by Execution,
1883, c. 7fi, §§ :lB, 42,
Levy by Execution,
1883, c. 77, § 6,
Equity Powers,
1883, c. 77, § fi, par. III, Equity Powers,
1883, c. 81, §§ 56, 67,
Attachment of Real Estate, 1883, c. 81, § 77,
Cross Actions against Non-Residents,
1883, c. 81, §§ 87,97, 100, Civil Actions. Limitations, 1883, c. 81, § 100,
Civil Actions, -

447
222
331
509
315
304
90
559
151
17
. 29
240
247
275
289
185
295
434
43
151
261
505
130
130

491
281
278
386
130
447

:ms
386

in
222
4H4
fi78

491
29/i

522
398
491
23
403
286
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(REVISED STATUTES concluded.)
I

H. S., 1883, c. 82, § 7,
"
l 883, c. 82, § G3,
u
1883, c. 82, § 93,
"
1883, c. 8G, § 55, par. VI,
"
1883, c. 87, § 3,
1883, c. !JO, § r,,
1883, c. 91, § 1,
1883, c. !ll, § 2,
1883, C. 91, §38,
1883, c. !)4, § § 1, H, !>,
" 1883, c. 94,
1883, c. 111, § 5,
1883, c. 111, § 8,
1883, c. 122, § rn,
188:}, C. 124, § 4,
1883, c. urn, § 4,

23

Proceedings in Court,
Proceedings in Court,
Procecclinµ:s in Court,
Trustee Process,
Partition of Heal Estate,
Mortgages of Real Estate,
Mortgages of Personal Property, Mortgages of Personal Property, Liens,
Forcible Entry an<l Detainer,
.Forcible Entry arnl Detainer,
Frauds an<i rerjuries,
Frauds and Perjuries,
Offences Against Public Justice, Polygamy,
Anests without ,varrants,

422
8G
372
38(i

222

:mo
222
50/i
304
315

3GO
308
80
B23
80

TAXES.
See RAILIWADS.
Rate of, to be uniform, Opinion of Justices, 5%.
legislature may not in levying state tax fix u higher rate upon lands ontsitlc of corporated cities, towns anll plantations than the rate within
such municipalities, Ib.

TOWNS.
Sec LANDS

RESERVED F0H Punuc USES.

Pum,1c OFFICrms.

WAY.

Actions against, for not maintaining sewers reg;ulatetl by statute, Evans v.

Portland, 509.
liable only to parties having right to enter, Ib.
permits to enter sewers how granted, Ib.
permits granted run with land, J b.
no rights acquired by stranger to title, lb.

TROVER.
Sec

ATTORNEY.

Me.]

INDEX-DIGES'r.

633

TRUSTEE PROCESS.
·what are necessaries question of fact, Fisher v. Shea, 372.
legal services necessaries when defense in a criminal prosecution, Ib.
also trespass for assault and battery when cleft. was a police ofllcer, Ib.
Equitable considerations prevail in, Howl? v. Howl?, 422.
funds attached in an admr.'s hands and he claimed to set off plff.'s debt to
him individually but it was not allowed, Ib.
cleft. had assigned his share in the estate which was allowed in part, Ib.
rnlcs regnlating assignments stated, Ib.
,vhen notice is to he given to assignee, Ib.
of assignments for collateral security and rights of attaching creditors,
lb.

TRUSTS.
Sec

WILL.

VERDICT.
Sec

NF.W TRIAL.

Will be sustained when no other can be rendered on facts admitted or undisputed, Winslow v. Troy, 130.
Will not be set aside upon a pure issue fact fairly presented and clearly
explained, Truworthy v. FrMich, 143.
Proposition exceedingly improbable should not serve as basis for a, Boston v.
B1zttitrn, 230.
a, set aside for bias and prejudice, lb.
Where court may order a, for cleft., Drty v. R.R., 528.
testimony supported not a, for pllf., lb.
pltr.'s negligence harred his right to recover, lb.
case of second trial, I b.

VESTED RIGHTS.
Sec Dow1m.

I:Nsu1uNUI~.

WAIVER.
Objections to charge held waived, Libby v. D~ake, 377.
presiding justice stated the contentions of the parties as he understood
them and they tacitly acquiesced, lb.

634
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WARRANT.

See

INTOX. LIQUORS.

WARRANTY.

Whistling horse sold with, Brown v. Edwarcls, 5G4.
discovered two months after sale, lb.
disease resulted fatally in few clays, lb.
theory of its existence in primary stage when sale made held not tenable,
lb.

WATERS.
No highway across navigable, without legislative consent, Chapin v. R. R. Co.
151.
rivers are existing highways, l h.

WATER COMPANIES.
Appraisers to fix valuation, Ken. Water Dist. v. Watervillr, 185.
instructions by the court asked by both parties under the Act and given,
lb.

WAY.

See NEGLIGENCE.
None across rivers without legislative consent, Chapin v. R.R. Co., 151.
acceptance of dedicated way gives only nominal damages to abutting
owners, lb.
acceptance of dedicated way considered, J b.
alleged way not identical with dedicated way, lb.
Defect in, not sole cani;;e of accident, JVhitman v. Lewiston, 51!).
plft'. riding at night with bli1Hl horse an<l husband not driving with due
care, lb.

WIDOW.
See WILL.
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WILL.
Case of partial intestacy, Torrey v. Peabody, 104.
remainder of estate was intestate property and widow took one half
absolutely, Ib.
intention of, governs when expressed, Ib.
silence in a, creates not a,bequest, Ib.
Testator gave his sister "a comfortable home and maintenance on the homestead," Emery v. Swazey, 136,
the legacy is a charge upon the property, lb.
Gift by, of remainder in fee, Towle v. Doe, 427.
trust invalid under rule against perpetuities and donee takes the gift, J b.
what trusts do thus become invalid, I b.
but testator's intention should prevail, Ib.
a trust fund held not separable, Ib.
when "children" means those in esse at the death of the testator, I b.
Intention overrides technical rules when clearly expressed and violates no rule
of public policy, Braclbitry v. Jackson, 449.
intention to be gathered from the whole, Ib.
language of the, how gathered, Ib.
plff. takes life estate only of a trust fund, lb.
ah,o $5000 contingently, lb.
Bill to construe a, not sustained, Burgess v. Shepherd, 522.
plff.'s right not affected, J b.
he had no personal interest affecter] by a construction of the, lb.
nor duties as exor. aided in any way, Jb.
Life insurance passing to children adopted by testator, Virgin v. Marwick, 578.
child adopted after policy issued and child held entitled to it, lb.

WITNESS.
Wife may, note payable to husband, Sh<'parcl v. Parker, 8G.
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WORDS AND PHRASES.
Child by adoption,
Consent,
Emancipation,
Equal taxation,
Exemptions,
Expert,
Fixtures,
Forcible,
Foreign judgment,
Forfeited,
Laborer,
Lex loci,
Market price,
Necessaries,
Partial payment,
Perpetuities,
Place of publishing,
Public officer,
Sea shore,
Standard fire policy,
Transit Car,
Vested right,
Warr.antics,

578
99

473
595

434
381
347
80
547
304
505

360
165

372
403
427
484
536
461
590
408
281
176

