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S UPRE1\1E JUDICLA .. L 0() Ul{l\ 
OF 'rlIE 

STATE OF MAINE. 

I~HABI'L\.~T8 OF C.\T:IBOI~ n~. CAHIBOF \VA'L'EH Cmll'AXY. 

Aroo:,took. Opinion Deeemher, 1 HOl. 

lVata Co111JH1111J. Contract. Pour'/'. Sule. Eled1·icil!f. 

On June 28th, 1888, the Caribou Water Company, dwrtered in 1887 with the 
mmal powers of such corporatiorn,, entered into a written contract with 
the town of Caribou, in which the company agreed to furnish, set and 
maintain twenty-five hy.lrants at points on its pipe line, to be designated 
by the town, and to furnish at all times a constant and sufficient supply of 
,vater for protection against fire, unavoidable accident excepted, and to 
furnish and set additional hydrants at a fixe(l price. For this service the 
town agreed to pay the company the sum of two thousarnl dollan; per 
annum and to pay for the additional hydrnnts at the price named. 

The contract also contained provisions in regard to the capacity of the co111-
pany's reservoir or standpipe, the character of the dam acros:-; the river 
and the head of water to be maintained, the size and character of the water 
mains and the streets in which they were to be located, and a provision 
that the company should supply water for town buildings, :•whuol housei-; 
and for other public purposes in full payment of all loeal taxt'H ai-;sessed 
upon its property. 

The contract also contained thh, damw: 

"Fifteenth. The Sjicl company agree:,; tu pay to the said town each year 
one-half of the net income derived from the sale or lease of power on 1mi<L 
dam." 

By an additional act of the legb;lature, approved Februar~- \l, 18\JH, the eom
pany was authorized "to carry on the business of furnii-;hing light:--, heat 
and power by electricity in tht' towns of Cnribou and Fort FairfiPld." 
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The water is pumped from the river by the power developed on the com
pany's dam through a main leading to Caribou village, about a mile distant, 
where it is distributed through a pipe system to the inhabitants, and water 
is furnished to various parties and used by them in water-motors for the 
purpose of driving coffee-mills, a printing-press and other small machinery. 
Electricity is developed by the power at the dam and transmitted from the 
generator at the station through a system uf wires to the village, where it 
is used in the usual way for heating and lighting purposes, and also for 
propelling electric-motors. No electricity is so used within three-fourths of 
a mile of the dam.' 

Upon a bill in equity praying for discovery and general relief, heard by the 
court on a report of the pleadings and agreed statement of facts, held; that 
under the fifteenth clause of the contract of June 28th, 1888, it is not neces
i-;ary that the power leased or sold by the water company should be used 
upon its dam, in order that the company should be liable to the town for 
one-half of the net proceeds derived therefrom. 

The contract had reference to the sale of any and all power that might be 
developed upon this dam, except that used by the company in carrying 
out its original corporate purpose of supplying the town with water for 
domestic, sanitary and municipal purposes. 

The electricity generated by means of the power on the dam and transmitted 
through wires to the village of Caribou, where it is sold, is a sale of power 
on the dam. The power ii; developed at the dam and by means of it. It 
is directly transmitted from the dam to the village where it is used as 
power in propelling electric-motors, and, in another and converted form 
of power, for the purpose of heating and lighting. 

And so as to power sold to individuals and used by them through the 
intervention of water-motors, as power. This is simply the power of the 
dam transmitted in the form of water and pressure through the company's 
pipe-line, and a sale of power within the meaning of the contract. And it 
is equally a sale of such power, whether the water is used for the production 
of power by reason of the direct pressure from the pump at the dam, or by 
the force of gravity after it has first been forced by means of the power 
developed at the dam to a reservoir, standpipe, or to the private tank of 
an individual taker. 

In either case it is the power of the dam, there developed, that gives it its 
entire value for use in the production of power. 

On report. Bill sustained. 

Bill in equity asking for a discovery and accounting, and heard on 
bill, answer which included a demurrer, and an agreed statement of 
facts, which· are as follows:-

The defendant's dam is across the Aroostook river about one mile 
from the village of Caribou, 
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At the west end of the dam the defendant has two water wheels 
connected by shafting with an electric generator and power pump 
located in its pumping station, which is also on or near the west end 
of said dam. Water drawn from the west end of said dam is pumped 
by the power so developed through a main leading to said Caribou 
village about a mile distant, where it is distributed through a pipe 
system to the inhabitants, and from such pipes. water is furnished 
through service pipes to various parties for use in water niotors by 
them used in driving coffee-mills, a printing-press, an ice cream 
freezer. . · 

The electricity so developed by said wheels at said dam is trans
mitted from the generator at said station through a system of wires to 
the village of Caribou, where it is used in the usual way for heating 
and lighting purposes, public and private, and also for the propelling 
of electric-motors. No electricity is so used within three..:.fourths of a 
mile of said dam. 

No power has ever been generated, or used at said dam, except as 
above stated and as admitted by the answer. 

Defendant admitted that plaintiff has demanded an accounting 
under their contract set forth in the bill. 

E. Poster·, 0. H. Hersey; B. L. Fletcher, for plaintiff. 

H. AI. Heath, C. L. Andrews, for defendant. 

SIT'.fING: Wn,w.I<:LL, C. ,T., EMBRY, ,v111T1<:nou~E, STROUT, FOG

LER, POWERS, J J. 

,vrnwELL, C .• J. The Caribou vVater Compan:y is a corporation 
organized under a special act of the legislature, approved March 11, 
1887, for the purpose of supplying the inhabitants of the town of 
Caribou with water for all domestic, sanitary and municipal purposes, 
including the extinguishment of fires. It was given by its charter the 
usual rights and privileges of similar corporations, and was authorized 
for its corporate purposes to erect and maintain a dam on the Aroos
took River, to make contracts with other corporations and with 
individuals for a sale of water, and with the town of Caribou for a 
supply of water for the extinguishment of fire and for other municipal 
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purposes. The company ,vas also authorized to sell or lease any 
power not used by it on its dam. 

On June 28, 1888, the vVater Company entered into a written 
contract with the town of Caribou, in which the company agreed to 
furnish, set and maintain twenty-five hydrants at points on its pipe 
line, to be designated by the town, and to furnish at all times a con
stant and sufficient supply of water for protection against fire, 
unavoidable accident excepted, and to furnish and set additional 
hydrants at a fixed price. For this service the town agreed to pay 
the Water Company the sum of two thousand dollars per annum and 
to pay for the additional hydrants at the price named. The contract 
also contained provisions in regard to the capacity of the company's 
reservoir or standpipe, the character of the dam across the river and 
the head of water to be maintained, the size and character of the 
water mains and the streets in which they were to be located, and a 
provision that the company should supply water for town buildings, 
school houses and for other pnblic purposes in foll payment of all 
local taxes assessed upon its property. 

The contract also contained this clause : 
"Fifteenth. The said company agrees to pay to the said town each 

year one-half of the net income derived from the sale or lease of power 
on 8aid dam." By an additional act of the legislature, approved Feb. 
9, 1893, the company was authorized "to carry on the business of 
furnishing lights, heat and power by electricity in the towns of Cari
bou and Fort Fairfield." 

In this hill in equity the plaintiffs, after fully setting out the facts 
above briefly referred to, further allege that since the execution of the 
contract between the town and the \Yater Company, the latter had 
sold or leased "power on :-;aid dam," for lighting purposes, and had 
fnrni:-;lwd "power on said dam, to run water motors, grist-mills and 
other machinery, and had received a large net income from such sale 
or lease of power, but that the amount of such net income was 
unknown to the complainants, and that they had been unable to 
ascertain the amount thereof from the \Vater Company, although 
they had made diligent inquiry and frequent de~nand upon the com
pany therefor; that the company had refused to pay to the town one 
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half of the net income derived from the sale or lease of power on the 
dam, and had neglected and refused to account to the complainant for 
one-half thereof; that the information in regard to the amount thus 
received was wholly within the possession of the company, and that 
the accounts of the net income derived from these sources were of 
such an intricate and complex nature that the complainants were 
without adequate remedy at law. They therefore in this bill pray 
for discovery, that the Water Company may he <'ompellcd to accmmt 
and for other relief: 

The case comes to the law court upon a report of the pleadings and 
upon an agreed statement of facts, from which it appears that water 
is pumped by the power developed on this dam through a main, lead
ing to Caribou village, about a mile distant, where it is distributed 
through a pipe system to the inhabitants, and that water is furnished 
to various parties and used by them in water-motors for the purpose 
of driving coffee-mills, a printing-press and other small n~achinery; 
that th_e electricity developed by the power at the dam is transmitted 
from the generator at the station through a system of wi"res to the 
village, where it is used in the usual way for heating and lighting 
purposes and also for propelling of electric-motors. It is admitted 
that some income has heen derived by the company from these sources. 
No electricity is so used within three-fourths of a mile of the clam. 
· The only question raised by the report is as to the construction of 

the clause above quoted in the contract, in which the company agrees 
to pay the town each year one-half of the net income "derived from 
the sale or lease of power on said clam." As we construe this clause, 
it is not necessary that the power leased or sold by the defendant 
should be used upon its dam, in order that the company should he 
liable to the town for one-half of the net proceeds derived therefrom. 
The suqject matter of the provision was the power on the dam, exclu
sive, of course, of that used in pumping water for domestic, sanitary 
and municipal purposes, and it is immaterial where that power is used 
or how it may be transmitted, so long as it is the power on the clam, 
that is, power developed by means of the dam and the head of water 
thereby accumulated, which is by some means transmitted to the 
place where it is nsed for the production of power. 
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It would not be questioned, we take it, if this power developed 
at the dam should be transmitted a short distance by the means of 
shafting or belts and there used in a manfacturing establishment, that 
the sale of power in this manner would come within the meaning of 
the contract. vVe think that it is equally within that meaning if the 
power is conveyed a greater distance by some other means and there 
used as power. 

It made no difference to the contracting parties where the power 
might be used. They were providing for the contingency that this 
dam might be capable of producing more power than would be 
required by the company in carrying out its corporate purposes, 
which power might be sold, and in view of the pretty liberal 
stipulations of the town as to the payment for the hydrant service, 
and in regard to the payment of all municipal taxes by the company 
by supplying water for the public purposes named, the company 
seems to have been willing to agree to divide with the town any net 
income that might be received from this source. In fact, we think 
that the contract had reference to the sale of any and all power that 
might be developed upon this dam, except that used by the company 
in carrying out its original corporate purpose of supplying the town of 
Caribou with water for domestic, sanitary and municipal purposes. 

The electricity generated by means of the power on the dam and 
transmitted through wires to· the village of Caribou, where it is sold, 
is a sale of power on the darn. The power is developed at the dam 
and by means of it. It is directly transmitted from the dam to the 
village where it is used as power in propelling electric-motors, and, 
in another and converted form of power, for the purpose of heating 
and lighting. 

And so as to the power sold to individuals and used by them 
through the intervention of water-motors, as power, this is simply the 
power of the dam transmitted in the form of water and pressure 
through the company's pipe-line, and is, we think, a sale of power 
within the meaning of the contract. And it is equally a sale of such 
power, whether the water is used for the production of power by 
reason of the direct pressure from the pump at the dam, or by the 
force of gravity after it has first been forced, by means of the power 
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developed at the dam, to a r.eservoir, standpipe or to the private tank 
of the individual taker. In either case it is the power of the dam, 
there developed, that gives it its entire value for use in the production 
of power; in the first case, by reason of the direct pressure; in the 
latter case, because by reason of the power at the dam, the water has 
been pumped and forced to an elevation, from which it may be taken 
by the force of gravity and used in the production of power. 

In our view, then, of the meaning of the contract in this respect, 
the Water Company is liable to the town for one-half of the net 
income from the sale, by any of these methods, of the power developed 
at the dam. 

The bill will therefore be retained and remanded for further pro-
ceedings. 

80 Orde1wl. 

LouISB PEASE 1'-~. HARRY J. BAMFORD and others. 

Kennebec. Opinion December 12, 1901. 

Libel. Witness. Money had and 1·eceived. R. 8., c. 82, H ,'P9, 101. 

It is a familiar principle, that when one person has in his possession money 
which in equity and good conscience belongs to another, the law will 
create an implied promise on the part of imch person to pay the same to 
him to whom it belongs, and in such case an action for money had and 
received may be maintained. 

In an action of libel it appeared that tlie defendants, selectmen of the town 
of Fayette, published in their town report, among the assets of the town, 
these words eoncerning the plaintiff: "Due from Louise Pease three dol
huR." The defendants justified, among other defemms, that the words 
were true, and if they were true, that under R S., c. 8:!, ~ 29, it was a com
plete defense. 

It appears that the defendants, in their official capacity, were prosecuting 
a matter in the probate court and had caused the plaintiff to be summoned 
as a witness to attend that court; the officer served the subpama by leav
ing it at the plaintiff's last and usual place of abode with the sum of three 
dollars for her travel and attendance; this sum was not the full amount 
she was entitled to under the statute for her travel and attendance: the 
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plaintiff was unable to attend and did not attend the court as a witnesr-;. 
8ubsequently, the town reimbursed the officer for the witness fees which he 
thus acl vanced. 

Held; that if the plaintiff actually received the three dollars in question, 
knowing the same to be intended as a witness fee, and did not attend tlw 
probate court, Hlie was liable to repay the same to the town. 

Through some inadvertence or mistake, an insufficient sum of money was 
left as a witness fee for the plaintiff. She was therefore not obliged to obey 
the subpcena, and was not liable for the damages sustained by reason of 
her failure to attend under RS., c. 82, e 101, because she was not legally 
smnmone<l. But the plaintiff cannot refuse to attend court upon that 
ground and also retain the money which she actually received. Thif-; 
money in her possess:--ion, in equity and good conscience, belonged to the 
town and constituted a debt to the tmn1. 

Exceptions by plaintiff: Overruled. 

Action for libel. Verdict for defendants . 

.J. Williauuwn, JJ·., and L. A. Burle(qh, for plaintiff. 

Fred l 1)mcry Beane, for defendants. 

f·krrr1xo: \Vn,WELL, C .• T., E~rEnY, SAY.AGE, FOGLER, PEABODY, 

.JJ. 

\VI SWELL, C. ,J. Action of libel. The defendants were the select
men of the town of Fayette, and the alleged libel was the publication 
in their town report, among the assets of the town, of these words: 
"Due from Louise Pease three dollars." Among other defenses the 
defendants justified upon the ground that the words were true, which, 
if true, under the statute, R. S., e. 82, § 29, was a complete defense, 
"unless the publication is found to have originated in corrupt or 
malicious motives." Pie1'cc v. Ro,dliff, U5 Maine, 346. 

There was evidence tending to show that the defendants, in their 
capacity as selectmen, had caused the plaintiff to be summoned to 
attend the probate court as a witness in the matter which the defend
ants, in their official capaeity, were prosecuting, and that the officer 
who was given the subpmna to serve left the same together with the 
sum of three dollars, as her foes for travel and attendance as a 
witness, at the plaintiff's last and usual place of abode. This sum 
was not the full amount that she was entitled to under the statute 
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for travel and attendance. The plaintiff wm; unable to attend and 
did not attend the court as a witness. Subsequently, the town reim
bursed the officer for the money which he advanced and left at the 
plaintiff's last and usual place of abode, as her witness fee. 

The only question raised by the exceptions is as to the correctness 
of this instruction, bearing upon the justification that the words pub
lished were true: "If the plaintiff actually received the three dol
lars in question, knowing the same to be intended as a witness fot;, 

-and did not attend the probate court, she was liable to repay the 
same to the town." 

It is a familiar principle, that when one person has in his possession 
money which in equity and good conscience belongs to another, the 
Jaw will create an implied promise upon the part of such person to 
pay the same to him to whom it belongs, and in such a case an action 
for money had and received may be maintained. 

In this case, through some inadvertence or mistake, an insufficient 
sum of money was left as a witness foe for the plaintiff: She ,vas 
therefore not obliged to obey the subprena. She was not liable for 
the damages sustained by reason of her failure to attend nnder R. 8., 
c. 82, § 101, becam,e she had not been legally summoned. But she 
could not refuse to attend court upon that ground and ah,o retain the 
money ,vhich, as found by the jury, she actually received. She had 
in her possession money which in equity and good conscience belonged 
to the town, and whiC'h constituted a debt dne to the town. 

J~~reepfim1N orer1·11lcd. 
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ROBERT ALLISON 11s. IRA F. HOBBS and others. 

Piscataquis. Opinion December 12, 1901. 

Trespass. Pleading. Act,ion. Election. Damages. 

"'here Reveral perRonR jointly commit a tort, the person injured has his 
f'lection to Hue all or any of the joint tort-feasors, and, in nn action againRt 
one or more may recover the damnges caused by all jointly. 

Persons who act separately and independently, each causing a separate 
and distinct injury, cannot be sued jointly, even though the injuries may 
have been precisely similar in character and inflicted at the same moment. 
Yet if such persons acting independently, by their several acts directly 
contribute to produce a single injury, each being sufficient to have caused 
the whole, and it is impossible to distinguish the portions of injury caused 
by each, they are then joint tort-feasors within the rule, and may be sued 
either jointly or severally at the election of the plaintiff, and in such an 
action agninst one or more the whole damage may be recovered. 

The defendants, as assessors of the town of Milo for 1898, assessed a poll 
tax against the plaintiff as an inhabitant of that town. On June 16, 1899, 
the plaintiff was arrested for non-payment of the tax by the collector upon 
a warrant issued by the defendants and taken to the jail in Bangor. The 
plaintiff claimed that he was not an inhabitnnt of Milo that year, that con
:-;equently he was not liable to be assessed for a poll-tax therein, and that 
his arrest was illegal. Before his commitment to jail, in order to prevent 
such commitment and relieve himself from arrest, he paid the collector the 
tax and the costs of his arrest. In an action of trespass for the illegal 
arrer-;t, the jury found for the plaintiff and the only question presented by 
the defendants' exceptions is as to an instruction upon the question of 
<lainages. 

A poll tax had also been asRessed against the plaintiff for 1897 by the asses
Hors of _:.\Iilo, but not the8e defendanti-;, and for the non-payment of it the 
plaintiff was arreste<l simultaneom;ly by the same collector of the tax of 
1898. The plaintiff paid this tax to prevent hif; commitment to jail at the 
Hame time he pai<l tl~e tax of 18H8. 

It wa8 claimed, in defense, that the plaintiff having been arrested simulta
neously by the same collector upon both warrants, the damages should be 
<livided, and the defendants were liable for a portion thereof. Held; that 
the plaintiff, having been illegally arrested upon the warrant issued by the 
defendants, sustained no separate, and, in fact, no additional injury 
because of his illegal arrest at the same moment by the same person upon 
another tax warrant issued by other assessors, and continued concurrently 
with the other arrest, except as to the amount of money which he was 
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obliged to pay to free himself from arrest upon the 1897 tax warrant, and 
this sum, which appears to have been only the amount of the tax, was 
expressly excluded by the instruction to the jury, as an element of damage. 

Exceptions by defendants. Overruled. 

Trespass against the assessors of taxes of the town of Milo for an 
illegal arrest of the plaintiff, upon a tax warrant issued hy them to 
the collector of taxes. 

The case appears in the opinion. 

J. B. Peaks ancl E. C. Srnith, for plaintiff. 

H. Hiidson ancl M. L. Diwgin, for defendants. 

SrT'rING: WISWELL, C. J., EMERY, W1nTEHousE, 8'rROU'l', SAV

AGE, POWERS, JJ. 

WISWELL, C. J. Action of trespass for the alleged illegal arrest 
and false imprisonment of the plaintiff, upon a tax warrant issued by 
the defendants. 

The defendants as assessors of the town of Milo for the year 1898, 
assessed a poll-tax against the plaintiff as an inhabitant of that town. 
The tax was committed to the collector of taxes, who on June 16, 
1899, arrested the plaintiff upon the warrant issued by the defend
ants and took him to Bangor for the purpose of committing him to 
jail. The plaintiff claimed that he was not an inhabitant of the town 
in that year, that consequently he was not liable to be assessed for a 
poll-tax therein, and that his arrest was illegal. Before his com
mitment to jail, in order to prevent such commitment and relieve 
himself from arrest, he paid the collector the tax and the costs of his 
arrest. At the trial, the plaintiff recovered a verdict, and the only 
q nestion presented by the exceptions is as to an instruction upon the 
question of damages. 

A poll-tax had also been assessed against the plaintiff for the year 
1897, by the assessors of the town for that year, and had been co

0

m
mitted to the same person as collector, and it was claimed in defense 
that the plaintiff was arrested simultaneously by the same collector 
upon both warrants, one issued by the defendants, and the other by 
the assessors of the same town for the year 1897; that the arrest 
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upon the 1897 warrant was equally illegal, as the plaintiff also denied 
his liability to be taxed for that year for the same reason, and that 
consequently the damages should be divided and that the defendants 
should only be liable for a portion thereof. At the time that the 
plaintiff paid the 1898 tax and the costs of his arrest, he also paid to 
the collector the tax for 1897. 

Upon this question, the presiding justice, after explaining the con
tention of the parties in this respect, instructed the jury as follows: 
"Bnt I instruct you, as a matter of law, that if this man was arrested 
at the same time for the (non) payment of both taxes upon both 
warrants, and the damages arising from one and the other are so 
intermixed that they can not be separated, that these defendants are 
liable for the whole amount of damages and suffering which this 
plaintiff underwent, except the three dollars for the tax of 1897." 

vVe think that this instruction was sufficiently favorable to the 
defendants. The plaintiff having been illegally arrested upon the 
warrant issued by the defendants, sustained no separate, and, in fact, 
no additional injury because of his illegal arrest at the same moment 
by the same person upon another tax warrant issued by other asses
sors, and continued concurrently with the other arrest, except as to 
the amount of money which he was obliged to pay to free himself 
from arrest upon the 1897 warrant, and this sum, which appears to 
have been only the amount of the tax, was expressly excluded by the 
instruction as an element of damage. It would be a strange doctrine 
if an injury caused by a defendant's tort is in no way increased by 
the independent hut coneurrent wrongfol act of a third person, that 
the extent of the defendant's liability in damages should thereby he 
lrn.;sencd. 

Moreover, these defendants and the assessors for the year 1897, 
provided the plaintiff was also illegally arrested upon their warrant 
by the same officer and at the same time, were joint trespassers, 
although each board of assessors acted independently of each other 
and neither had knowledge that the plaintiff was to be arrested upon 
the warrant of the other. The plaintiff in fact suffered only one 
wrong, his illegal arrest and detention by the one person acting under 
the authority of the two boards of assessors. The trespasses on the 
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person of the plaintiff were simultaneous and contemporaneous acts 
committed on him by the same person acting at the same time for 

· each of these boards of assessors, and the assessors for both of these 
years, upon whose warrant the plaintiff was simultaneously arrested, 
were joint tort-feasors. The case of Stone v. Dickinson, 5 Allen, 29 
is directly in point. It is of course a familiar rule that where several 
persons jointly commit a tort, the person injured has his election to 
sue all or any of the joint tort-feasors, and in an action against one or 
more may recover the damages caused by all jointly. 

Again, while it is true that persons who act separate! y and 
independently, each causing a separate and distinct injury, can not be 
sued jointly, even though the injuries may have been precisely similar 
in character and inflicted at the same moment, yet if such persons 
acting independently, by their several acts directly contribute to pro
duce a single iqjury, each being sufficient to have caused the whole, 
and it is impossible to distinguish the portions of iqjury caused by 
each, they are then joint tort-feasors within the rule, and may be sued 
either jointly or severally at the election of the plaintiff~ and in such 
an action against one or more the whole damage may be recovered. 
15 Encyl. of Pleading and Practice, 558; lJm;fon & A/b((Jl/f Bai/

road Oo. v. Shcinly, 107 lVIass. 568; New,na.n v. F'owlc:1·, 37 N .• J. 
L. 89. While this rule may not be applicable to all cases, as, for 
instance, where domestic animals of different owners jointly con
tribute in causing the same injury, Vitn Steenburgh v. 1bbias, 17 
Wend. 5G2, 31 Am. Dec. 310, nor perhaps to some other cases, we 
think it is a salutary rule when applied to sueh torts as ,are here com
plained of. 

.b}:cceptioru; overrtded. 
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P.E'l'ER STEWART V8. INTERNATIONAL PAPER COMPANY. 

Androscoggin. Opinion December 12, 1901. 

.Xegligence. 1J1fectioe Machinery. J[aster and Servaut. Pelloa·-Seroant. 

Supplying safe machinery and appliances, as a duty imposed on the master, 
is one thing; the operation of the same by his servants in the business for 
which they are used, is another. 

In operating machinery, or in the ordinary use of appliances furnished, a 
servant assumes the risk of injury from the negligence of his co-servant, 
if the servant employed is competent for the service required of him. 

A master is not liable to one servant for the negligence of a co-servant in 
the management and use of suitable structures and appliances in carrying 
on the master's work. 

The ordinary use of machinery and appliances may be left to competent 
hands, calling for no attention by the master, where he has supplied the 
servant with suitable machinery and appliances. 

The plaintiff alleged that he was injured by falling into a drain in defend
ant's pulp mill, situated in the basement, and uncovered at the moment 
when the accident occurred. This drain, several inches deep, was used to 
carry off the waHte pulp that collected around the pump and floor. A 
plank had been provided with which to cover the drain, and which, so far 
as the exceptions show, wa8 proper both in size and in all respects for the 
purpose. ·when the plank was down over the drain, it formed a part of 
the floor of the basement and was used by the employee8. But in order to 
u8e the drain, it was necessary to remove the plank and use it in that way, 
including the removal of the plank,-a matter of daily occurrence. · 

Jield; that the servant, whose duty it was to remove the plank in order that 
the drain might be used, and then to replace it, was not performing any of 
the personal duties which the master owed to his employees. 

The negligence of this servant in the use, management and operation of an 
appliance provided by the master, and which so far as the question raised 
by the defendant's exceptions is concerned may be assumed to have been 
suitable and proper in all respectH, was the negligence of a co-servant of 
the plaintiff, for which the defendant is not liable. 

Exceptions by defendant. Sustained. 

Case for injuries received by plaintiff while in the employ of the 
defendant at their mill at Rumford falls. 

The opinion states the case. 

D. J. JicGillicuddy and ·P: A. ltlo1·ey, for plaintiff. 
G. D. Bi8bec and R. P. Parker, for defendant. 
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SrrTING: vVI8WELL, C. J., E:\IERY, \VHI'fEHOUSE, 8'rROUT, SAV

AGE, JJ. 

\VrsWELL, C. J. The plaintiff, having sustained personal i1~uries 
while in the employ of the defendant in the latter's pulp mill, 
alleged, as one of the causes therefor, a drain in the basement of the 
mill which, at the moment of the accident, was uncovered and into 
which the plaintiff stepped, fell, and in consequence thereof received 
the injuries complained of. 

This drain, several inches deep, was used to carry off the waste 
pulp that collected around the pump and upon the basement floor. 
A plank had been provided with which to cover the drain, and 
which, so far as the exceptions show, was proper in size and in all 
respects for the purpose. vVhen the plank was down over the drain, 
it formed a part of the floor of the basement and was used by the 
employees who had occasion to be there. But in order to use the 
drain for the purpose for which it was intended, in washing the base
ment floor and in carrying off the waste pulp that had accmnulated 
there, it was necessary to remove the plank, and the use of the drain 
in this way, including the removal of the plank covering it, was a 
matter of daily occurrence. ~ 

The presiding justice gave very clear instrnetions to the jury in 
regard to the respective rights and duties of master and servant, and 
especially as to the duty of the master, "not only to provide, hut to 
maintain, a reasonably safe place in which his employee may do his 
work." In the course of his instructions he said: "\Vhile an 
employer in contracting does not make himself liable as a rule for 
the negligence of other parties, and the employee takes upon himself 
and assumes the risks which arise from the negligence of fellow
servants, yet so far as these personal obligations which I have named, 
those of providing and maintaining a safe place in which to do the 
work, are concerned, the master or employer can not escape his 
responsibility by delegating that work to another servant." He then 
gave the following instruction, which is the one complained of: 
"And if you find, under the rules which I have given you, and under 
the evidence in this case, that the servant :vhose duty it was to replace 
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that plank, was negligent in not replacing it, after he had moved it 
for the purpose of washing out the basement, then that negligence 
would be negligence for which the master would be responsible, in 
case the injury resulted to the plaintiff therefrom." 

This was an incorrect application of the general principles, already 
correctly ·given to the particular facts referred to. The servant whose 
duty it was to remove the plank in order that the drain might be 
used, and then to replace it, was not performing any of the personal 
duties which the master owed to his employees. The negligence of 
this servant in the use, management and operation of an appliance 
provided by the master, and which so far as the question raised by 
the exception to this instruction is concerned, may be assumed to 
have been suitable and proper in all respects, was the negligence of a 
co-servant of the plaintiff, for which the defendant was not liable. 
l'he negligence referred to in the instruction was not in the con
struction or maintenance of a reasonably safo place for the servant to 
perform his work, for which the master would be liable, but it was 
the fault of a co-servant in the operation of an appliance provided hy 
the master. Supplying safe machinery and appliances is one thing; 
the operation of the same in the business for which they are used, i:-; 
another. In operating machinery, or in the ordinary use of appli
ances furnished, a servant assumes the risk of injury from the negli
gence of his co-servant, if the servant employed is competent for the 
service required of him. A master is not liable to one servant for 
the negligence of a co-servant in the management and use of suitable 
structures and appliances in carrying on the master\; work. The 
ordinary use of machinery and appliances may be left to the com
petent hands, calling for no attention by the master, where he has 
supplied the servant with suitable machinery and appliances. The 
authorities in support of these propositions are very numerous, the 
citation of only a few is necessary. Ronnds v. C!m·ter, H4 Maine, 
535; Small v. }Jf,anufcwtiu·ing Company, D4 Maine, 551; Wosibig-im1 
v. JVir.-1hbwm ancl Jfoen JJ;.Iamifaeturing Cornpany, 1G7 Mass. 20. A 
very full collection of the authorities may be found in the exhaustive 
note to Jfast v. K<wn, 34 Oregon, 247, in 7,3 Am. St. Reports, 580-
f30r5. Br:ceptions ,'flt8tained. 
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E,\8TMAX HATIIOHX 

,Jmrx Romxso"" ,\XD f'.,yr,vEH'r1m ,J. W AL'l'ox, Tru:4ee. 

Somen;et. Opinion December 12, l\101. 

,,lttaclunent. Kt:e111pti.01i.~. Prat. Ben. Orgu11izutio11.~. ,",'tat. 18!/i', c. ,120. 

The statute of 18!)7, e. :120, ?. H, relating to Fratt'rmtl Jkneficiar.\· Oq:anir.a
tions, provides that: "The money or other lwnetit, charity, relief, or aid 
to be paid, provided or rendered h,\' any eorporation, association or sodety, 
authorized to <lo bmduesf-1 under this ad, arnl as herein provide<l, shall not 
be liable to attachnwnt by trustee, or other proeess, arnl shall not lw 
seized, taken or appropriated, or applie<l by any legal or equitable µrocess, 
nor operation by law, to pay any debt or liability of a certificate hol<ler, or 
any beneficiary thereof." Held:-

That under this statute, money receive<l by a beneficiary from such organir.
ation does not contimH:' to be exempt any longer from attachment, or 
:-;eir.ure upon exeeution, after it hafol come into his posfolession. 

The statute give:-; protedion Hll(l exemption only to money to he paid, aml 
not to money paid and in a debtor's posse88ion. 

The framen; of thi:-; statute may well be presumed, to have lrn<l goo<l rea 
son to know the probable construction of the statute, :-duce they followed 
the language of another :-;tatute similar in effect that had long before been 
passed upon by thi:-; eourt, arnl in which it denied a debtor':-; claim of 
exemption of pen~ion mone.v afh'r the mone_\· had aetually gone into th<-· 
possesi',ion of the pensioner. 

Exceptions by trustee. Owrrulell. 

Uebt on judgment by trustee proc(•:--:--. The ease is :-;tated iu the 

opinion. 

][ D. /~',dun, for plaintiff. 
8. J. wHl 1,, L lVirlto11, for trn:-;te('. 

SrrrrK<i: ,v18WBLL, C. ,J., E.MEHY, ~.\ \'.\Ca:, FouLEH, PEABODY, 

,J,J. 

,v lRWELL, ( '. ,J. The plaintiff~ a judgrnellt <'l'e(litor of the 
defendant, had summoned the latter before a disclosure <·ommi:-;sioner. 
Upon his examination, it appeare<l that the defendant then had in hi:-; 

''"Ol_J. XCVI. :J 
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immediate po:--He:-;Hion a sum of money, considerably more than the 
amount of the execution. But it was claimed by the debtor that this 
m011ey could not be seized, or taken in any way, and applied to the 
payment of the (_•xecution, because it had been received by him as a 
benefieiary under an insurance policy issued by a fraternal beneficiary 
organization, known aH tlw "United Order of the Golden Cross of the 
\Vorld," authorized tu do huHincHH in this :--tate under chap. 320, 
Public Laws of 18H7; and that monp~· so rcceive<l was exempt from 
attachment or Heiznre upon exeeution, hy reaHon of the provisions of 
that ehapter. 

A question arising betwCL'll the parties arnl the counsel as to the 
validity of this mntentiun, it was agreed by them that $500 of the 
Hum in the debtor':-; poHsesf-ion, :--hould be deposited in the hancl8 of 
hif- attoriw~·, and that suit should be e0111n1e1H·ed by the plaintiff upon 
his-judgment, this moHey attadwd by trm;tce proce:-:s, and the ques
tion :-;ubmitte<l to judicial determination in such suit. Suit was 
accordingly commenced by trustee proccs:-;, and upon the disclosure of 
the trustee, the court at nisi prim•, held that the trustee was charge
able. The case i:-; before us upon an excep~ion to this ruling. 

The <leciHion of the case depeml8 upon the construction of section 
14, chap. 820, Public La\VS of 18D7, which is as follows: "The 
money or other benefit, charity, relief~ or aid to be paid, provided or 
rendered by any corporation, association or society authorized to do 
bu8iness under this act, and as herein provided, shall not be liable to 
attachment by trustee, or other process, and shall not be seized, taken 
or appropriated, or applied by any legal or equitable process, nor by 
operation of law, to pay any debt or liability of a certificate holder, 
or any beneficiary thereof:" 

The question i:-; whether under this Htatute money received by a 
beneficiary frorn :--ud1 an organization continues to be exempt from 
attachment, or 8eizurc upon execution, after it has come into his pos-
8ess1on. It is evident that Iiterall~r the statute <loes not go to this 
extent. It refers to the mon(~y or other benefit "to Le paid." But 
it is arg-ued that, if the eflt•et of this statute is only to exempt such 
money Lefore it i8 reeeive(l by the beneficiary, the exemption would 
be of st1ch slight value to him, that something more must have been 
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intended. Upon the other hand, it is diffil'nlt to understand why, 
if the framers of this statute meant to extend the exemption to money 
received from such a source after it has come into the possession of 
the beneficiary, they <lid not emplo,v language that woul<l make this 
meaning clear and explicit. 

,v e can not believe that, if the Iegi-Iature had intended to make 

so important and far-reaching an exempti011, a:-- i:-- claime<l by the 
defendant, it woul<l haw w-wcl the languag<~ abon· <f uotcrl. If the 
effect of this statute is to eontinue th(• l'Xernption afh•r tlw mom•y has 
come into the possession of the beneficiary, such exemption might 
perhaps be daime<l to follow the lllOlll',v, so long a:-- it:-- identity was 
preserved, in investment:-; m1<l in tlw JHirehase of property not other
wise exempt from attadrnient. .. As to thi:-- we, of l'ourse, <lo not intend 
to express an opinion; we refor to it merely to :--how that the <'OIJ
sequenceH of :-:ttch a <·ontinuing exe111ption ar<• too important, and the 
questions involvecl in such a eonstr11ction, an· too :--<·riout-, to permit us 
to give an eflt~ct to this stat11t<' far beyond that whil'h wou hl naturally 
follow from the m·<linary meaning of the words used. 

This court, in Friend v. ( htrce/011, 77 :Maine, ~;\ ,>~ A Ill. Rep. 
7:3!J, plal'ed its con;truetion upon a :--<mwwhat :--imilar :-:tatut<-•, section 
-± 7 47, Revised Statutes of the United States, whil'h is as follows: 
"No smu of money due or to become due to :my pent-ion er, :--hall he 
liable to attachment, levy, or sei.;r,ure, b_v or under any legal or equit
able proeess whatevPr, whetlwr the :'-ante rPmains with the pension 
office or any officer or agent thereof~ or is in eourse of tran:--mission to 
the pensioner entitlecl thereto; hut :--hall enure wholly to the benefit 
of such pensioner." In that ease the <·ourt said: "It i:-; money due 
or to become due, and not money collected, thitt is protected by the 
law. vVhen the money i:-: aehmlly in the possession of 
the pensioner the protection is gone." 

The language of the statute construed in that case, "no sum of 
money due or to beeome (hw to any pensioner," is very similar, in 
effect, to the language of th is statute, "no money etc., to be paid." 
\,Ve think that this statuk, like the one construed in the case cited, 
gives protection and exemption only to the money "to he paid," and 
not to money paid and in a debtor's possession. 
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:Moreover, the opinion in the case of Jihen<l v. Uarnelon, supra, 
was annotm<·ed long before the passage of this statute. On that 
account, the framers of this statute had good reason to know what the 
probable constrnction by this court would he of language similar in 
effect to the words in the federal statutes; with this knowledge, they 
deliberately m;ed the language above quoted: this affords, we think, 
an additional rea:--011 for giving the statute the more literal and strict 
co11strt1ctio11. 

J-,;.r<·<1Aio111-1 Orerr1ded . 

• \ I>ELL\ n. \L\Lmm:x, Executrix, 

Kennehe('. Opinion Del'cmher 1 :2, 1 HOI. 

J;,'uide11ct. , l/'1·01t1d Hook8. /)ucket. 

In an action uy an executrix tu recover fur profe:.,;:.,;ional :.,;ervice:.,; rendered 
to the defendant by her te:.,;tator, a lawyer, the plaintiff, called a:.,; a witness 
to prove the uooks of aceount of her testator, may be asked whether she 
fournl the charges against the defendant in the account book which are the 
foundation of the account anne:x:etl to the \\Tit. 

8uch an inquiry of the ·witness ii,, rnerelr introductory, not· for the pur
poi,,e of Hhowing what the charges are, but :simply to call the attention of 
the witnes:s to the particular charge:-; in qm:>:.,;tion that they may be pointe,l 
out to the jury, or read from the book after it har,; been put in evidence. 

The ,dtne:,;:,; may al:so be askt•d whether :she found any credits upon the 
hooks again:-;t the charge:s. The eourt, in the exercise of it:-; discretion, may 
allow any "·itne:s:s ,dw has l'xa111im•d tlw book to testify "·hethn it con
tain:s any other 1:•ntr)·, ,lt-•hit or t'l'l'<lit, in favor of ur again:st the defendant. 

Thi:s inqufr~· i:s only for the purpo:s1:· of obtaining a reply in the negative, 
a 111attE•r of 1·onvPni1::•11ce merely and to pn•vent the net'es:-,ity of an exami
nation of the whole book, which ,lefernlant's coun:sel has a right to make, 
if not satbfied with the an:swer. 

It is the well-:settled :tll(l long-adh1::·red to rule in thi:s state not to allow a 
money charge of more than forty :-,billings, ~(Ui7, to be proved uy a book 
aeeount nr,; indeprrnlent evi,lern•(•, 
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The defendant, aJ:.m a lawyer, offered in evideneP his otfiee (locket whh-h 
('ontainecl thii-; memomrnlnm: "Xov. 18, l~!l(i, pai(l F. A. \V. $25.00 whid1 
RPttles to date as per agrePment." Thh, hook arnl eertain inquirieR relating 
to the time when the entry was nwde were <:•xdwle1l by the eourt. lfel<I; 
that the rulings are right. Tia• t.•ntr>· ,ms not a drnrgt:· of guodR deliven°d, 
or servieeH rendered, ,rhieh for the JHH'JHli,I:' of JlrP\'enting a foilurt' of 
juHtire is admitted in PVi(lern•p as an exception to thP gpnpra] rule. It was 
merely a memorandum marle for thP defernlant'R ('OllYt'niPn('P and sud1 an 
Pntry or memoramlnm is not :t(hnissilJk• in t•vidPlH'P. 

Exceptions by <lefondant. ( )yerruled . 

.Assmnpsit on account anm•xed to n•(·on•r for profos:-;iunal :-;e1·nec:-; 

rernlerc<l by an attorney at law. The aetion wa:-; brought hY t1H· 
executrix of hi:,; will. The ea:-;c appear:-; in the opinion. 

Ji. D. E'aton, for plaintiff. 
W ( 1

• Phillmwl.·, for <ld<:'ndant. 

SI'L"fLKG: "\V1swELL, C' .• T., l◄:1rnnv, "\\'1-1rTEmff~E, ~Tn<WT, }'on

LEn, POWERS, ,J,J. 

\VrsWELL, C. J. Action of a:,;smnpsit by an executrix to l'l\('O\'el' 

for profos:-,ional services rendered by her testator, a lawy<.•r. 
T'he plaintiff was called a:-; a witnes:-; to prove the book:-; of a<"count 

of her testator and in the cm1rse of her <.·xmuination wa:-; a:--ked, sub
ject to objection, if she found in the aceount hook charges against the 
defendant which were the foundation of the account annexed to the 
writ, to which she replied in effect that she did find Rll<'h charge:-;. 
She was also asked, sul~ject to objedion, if she fonnd upon the book 
any credits against these charges, to ·which she replied that she did 
not. This account hook, referred to in the inq uirie:--, lmving hPen duly 
proved was offered arnl a<lmitte<l in evi<lenee. 

There was no error i1? admitting these (1ne:4ion:-; and answer:-;. 
The first inquiry as to whether :-;he found upon the account book 
eharges against the defendant wl;i<"h were the foundation of the 
account sued, was merely introductory, not for the purpose of show
ing what they were, but simply to eall the attention of the witness to 
the particular charges in qne:--tion, that they might be pointed out to 
the jury, or read from the hook, after the book had been put in evi
dence. 'I'he account hook itself shO\ved what the charges were. 
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The next inquiry wm, only for the purpm:p of obtaining a reply in 

the negative. It wa:-- 1wrfoC"tly proper for tlw <'onrt, in the exercise 
of its discretion, to allow any witness, who had examined the Look, 
to testify that it did not <'<mtain any other entry, debit or credit, in 
favor or against the defendant. This was merely a matter of conven
ience and might prevent the neeessity of an examination of the whole 
book, which however the defendant's <·mm:--t>l ha<l a right to make if 
he was not satisfied with the answer. 

The defrn<lant, also a lawyer, offrred hi:-, office docket which con
tained this rncrnorarnlnrn: "Nov. 18, 189G, Paid F. A. \Valdron, 
$25.00 whieh settlet-i to date as per agreemt->nt." This book and cer
tain inquiries in relation to the time when the entry ,vas made were 
excluded subject to tlw defendant's <·xception:--. The rulings were 
right. The entr~· was not a eharge of goods delivered or services 
rendered whieh, for the pnrpoF-e of preventing a failure .of justice, is 
admitted in cvidenee a:-; an ex<'eption to the general rule. It wu:-; 
merely a memorandum made for the clefondant's convenience. Such 
an entry or memorarnlum is not a<lmi:--:--ihle in evidence. J;aphmn v. 
Kflly, :35 Vt. ms. 

Again, the well-settled and long-adhered to rule in this state <loes 
not allow a money charge of more than forty F-hillings, $6.G7, to he 
proved by a book account as independent cvidenee. The defendant'::, 
book being inadmiHHihle in evidenee, inquiries in relation thereto were· 
immaterial. 
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Cvnus A. CASWELL 1·8. ~JoHx E. PARKER, ,Jn. 

Androscoggin. Opinion Dec>emlwr 12, H)O]. 

In.font.~. Tort.~. ( 'untrart.~. Pleoding. 

It ii-; a general rule of law that where the :-;ubHtantial ground of action againHt 
an infant is contract, a party cannot, by deelaring in tort, make the infant 
liable, when he would not have been in an adion of contract. 

Infants are liable for their tortH, yet the form of action doeH not determine 
their liability, and.they cannot be made liable when thP cau:-;e of action 
arises from a contract, although the form i:- ex <lPlieto. 

Exceptions by plaintiff. Overrnlc<l. 

Trover against a minor for eonver:--ion of :--hoe:--, tak:Pn ln· the 
defendant to sell on commission. 

The case appears in the opinion. 

)V. R Estey ancl A. L. Bennett, for plaintiff. 
R. lF: Ci·o<~l.:ett, fr>r defornlant. 

Sr'r'l'ING: \VrnwELL, C .• J., EMERY, Srrn.onT, 8.-\ v.urn, Pmn;rn-;, ,J.J. 

\VrsWELL, C. ,J. This action of trover agaim;t an infant wa:-
!ieard by the court; without a ,iury, with th<· right of (\Xeeption to 
rulings upon matters of law. 

The plaintiff intrusted the defendant with a q nantity of shoes to be 
sold by the latter upon commission. The shoes were to remain the 
property of the plaintiff until sol<l, and those remaining un::;ol<l, and 
the proceeds of those sold, less the defendant's commission, were to 
be turned over to the plaintiff. The plaintiff claimed that he gave 
instructions to the defendant to sell ouly for <"m,h; that the defendant 
sold some of the shoes upon ('redit and failed to account to him 
therefor. The defendant pleaded infancy. 

'I'he court fournl that "it was not expressly agr('e<l that the 
defendant should under no circumstances sell shoes on credit;" that 
the defendant did sell one or more pairs of t_hc shoes received by him 
for sale on credit, that in making such sale, he acted in good faith, 
"intending to pay to the plaintiff the price of the goods thus sold, 
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but that he failed to make such payment m; to one or more pairs of 
the shoes." Upon these facts, the presiding justice ruled, as ·matter 
of law, that the defendant was not deprived of the benefit of his plea 
of infiincy, by reason of the action being in tort, instead of an action 
of assim1p8it for brea('h of the ('Ontract, and ordered judgment for the 
defendant. 

T'he ruling was right. Even if the sale by the agent upon credit 
was eontrary to instruetious, express or implied, and even if such a 

:-:ale, under the eir<·tm1:-:tances of this case, \Vo11ld con4itnte a teclmi
ml conver:-:ion by the agent, so that the plaintiff might, at his election, 
bring an action of tort, instead of one of contract, for the breach of 
the instruction:-- as to the terms of sale, which we do not by any 
means decide, the defendant would not be deprived of the benefit of 
his plea of infancy, hy the plaintiff':-; election to ('Ommcnce an action 
of tort. 

It is a general rule that where the :--uhstantial ground of action is 
contract, a party cannot, by dedaring in tort, make the infant liable, 
when he would not have been in an action of contract. "'\Vhile it is 
trne as a general proposition of law that infants are liable for their 
torts, yet the form of action <loes not determine their liability, and 
they cannot be made liable when the cause of action arises from a 
contract, although the form is ex delicto. ~Ym~h v. .l<'wetf, fl 1 Y t. 
fiOl, lG Am. St. Hep. 031, 4 L. R. A. 5Gl. 

That it is the s11bstance and not the form of the action, which 
determines the infant's liability, is well illustrated by a decision of 
this court in 8haw v. C~ffen, 68 Maine, 2;")4, 4 Am. Rep. 200, where 
it was held that an infant is liable in assnmpsit for mom•y stolen, and 
for the proeeeds of property ~tolen by him and converted into money. 
But, as decided in 1bu0?H' v. Willey, 28 Vt. 85H, 5G Am. Dec. Sf>, 
cited and quoted from in 8h((11' v. Coffen, supra, he is not liable in 
tort for the mere violation of a contract, where he has committed no 
substantial and positive wrong, even if the plaintiff may, under the 
rules of pleading, have his election to bring his action either in tort 
or contract. And this principle is as well established as any rule of 
the common law. 16 A. & E. Encyl. of L. 2d. Ed. 308. 

Evceptions over,-uled. 
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M JLTON G. AHA w 

Moxsox :\LUXE SLATE CmrPANY, and others. 

Piscataqui:-:. Opinion Deeemher 1-!, I HOI. 

Equity. Creditor's Bill. Pledge. Practice. Stat. 1891, c. u3; R. ,~'., c. 77, ?. r;, 
par. IV; par. X; c. 91, ?,?, 57, 58. Equity Proc. Act, 1881, ?, 22. 

1. A creditor's bill under chapter 77, ?, 6, par. 4 of the revi-ied statutes is not 
the proper process for a pleclgee to enforce his elaim against the pleclgeor 
and the property pledged. 

2. Under the equity procedure act of chapter 77,?, 10 of the revised statutes, 
a case should not be reported to the law court until the pleadings have 
been completed with all necessary amendments and the evidence taken out; 
and not even then, unless the decision of the law court upon the questions 
of law involved will practically determine the case \Vithout further amencl
ment or proceedings. 

:3. While the court has full discretionary power to allow amendments to 
equity pleadings at any time, and "·ill exercise that power at any stage of 
the ca:-m upon reasonable terms, or even without terms if necessary for the 
preservation of some substantial right, it will not ordinarily allow amend
ments to the bill after the case haR been reported to the law court. If the 
bill cannot then be sustained without further amendment, it will onlinarily 
be dismissed with costs and the plaintiff left to bring a new bill. 

-J.. In this case the bill cannot be ~mstained as a creditor's bill and it doe:,; 
not appear that the plaintiff's rights, which are those of a pledgee, will be 
irretrievably lost if the amendment he refused :rncl this particular bill be 
di:-;miRRed without prejudiee. 

( )n report. Creclitor's bill dismissed without pn'.jndiec. 

This was a ('reditor's hill in equity under H. S., c. 77, ~ (i, par. 
IY, again:4 the Monson Maine Slate Company, Otis Martin, deputy 
sheriff of Piscataquis county, arnl the J?irst National Bank of Guil
ford, to enforce the plaintiff's right, as a judgment creditor, to <·ertain 
bonds issued hy the Slate Company . 

.A. N lVilliarn8 ancl Enoch FostCJ", for plaintiff. 

JI. Hiuhwn and .T. B. Peak.-;, for defendants. 
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SITTING: \VISWELL, C .• J., E~rnRY, vVHl'fEHOUSE, STROUT, SAY

.AGE, PowEnR, ,J.J. 

EMERY, .J. In this bill in equity the plaintiff has set forth: (1) 
that he had recovered a judgment against the Monson Maine Slate 
Company,-(2) that upon the execution issued upon that judgment 
the officer undertook to seize and sell as the property of the judg
ment debtor forty $1000 bonds, numbered from 261 to 300 inclu
sive, issued by the debtor company as part of an issue of $300,000 
of bonds,-(8) that the bonds could not be seized and sold upon 
execution, and ( 4) that the bonds were in the possession of the officer 
and of the First National Rank of Guilford as the bailee of the offi
cer, and were the property of the debtor company, which company 
had no other property from which the execution could be satisfied. 
The debtor company, the officer, and the bank were made parties 
defendant. 

The prayers in the bill arc,-(1) that the officer be enjoined from 
selling the bonds pendente lite,-(2) that the hank he eqjoined from 
giving up the bond:,; to any person pendente lite,-(3) that the officer 
transfer the bonds to some appointee of the court to be sold by him 
under the court's order for the satisfaction of the plaintiff's judgment, 
-(4) that the bond:,; be so sokl,-(5) that the plaintiff be authorized 
to bid at the sale,-(6) for general relief: The injunctions prayed for 
pendcntc lite were granted. 

To this hill the company demurred and also answered denying the 
allegations in the bill, and alleging that the company had never sold 
or issued the forty bonds named, and that the offieer and the bank 
had no right to detain them. The case was not set for hearing upon 
the demurrer, but a replication was tiled, and the case was then 
heard by a single justice upon hill, an:-;wcr and evidence. No ruling 
upon the dem11rrer or the eviden<'e ,vas asked of the justice, but the 
whole case with all the evidence was reported to the law court. 

The cviclence for the plaintiff disdosed important facts which were 
known to the plaintiff before filing hi:-; bill, but of which he made no 
mention in the bill, viz :-the forty bonds had never been sold by tlH~ 
company, nor issued in any other way than pledging them for some 
floating indebtedne:--s,-and that they had been directly pledged by 
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the company to the plaintiff as security for the debt upon which hiR 
judgment was recovered, and that lw had deposited them fr>r safi• 
keeping in the defendant bank. 

The plaintiff ignored these facts in his bill and made it a simple 
creditor's hill, basing his claim for equitable relief upon the sole 
ground that he was a judgment creditor,-and that the forty bonds 
were the property of his judgment debtor which could not be 

taken on execution. R. S., c. 77, § G, par. X. 
lt nnu,t be apparent from the evidence for the plaintiff above cited 

that a creditor's hill is not his proper remedy. As to this property 
he is not a mere creditor and the defendant company is not a mere 
debtor. He is a pledgee, the holder of the property, with the rights 
of a pledgee. The defendant company is a pledgeor, with the rights of 
a pledgeor. A creditor's bill is manifestly not the proper procedure 
to determine aml enforce the rights of either. Phcenix Ins. Co. v. 
Abbott, 127 Mass. 558; Donnell v. Portland and Ogdensburg Bail
road Co., 73 Maine, 567. The bill as framed must be dismissed. 
The plaintiff apparently has ample remedy under R. S., c. 91, §§ 57 
and 58 without any resort to the court. 

The plaintiff, at the argument before the law court, apparently 
realizing that he had mistaken his remedy, asked leave of the law 
court to reform his bill so that it should be a bill to enforce his 
rights as pledgee of the property, and suggested that facts could be 
8hown making such a bill necessary to ·the full enforcement of these 
rights. 

The frequency with which partieH in equity cases ·wait until after 
issue is joined, the testimony taken, the case heard by a single jus
tice, and then taken by appeal or on report to the la·w court, before 
m,king for proper amendments,-require8 us to caution them against 
such delays. Jn equity proceeding8 the court has ample power to 
allow proper amendments at any time, hut it also has as ample power 
to refuse them at any time. The whole matter of amendments is 
within the discretion of the court. lt more willingly allows amend
ments in the early stages of the case, especially before issue joined, 
and i:-1 less and less inclined to allow them as the case progresses. 
Espe<'ially is the court <lisi1wlined to allow amendments aftpr the 
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pleadings have been completed, the cviclence taken out, and the case 
sent to the law court for final determination. It certainly will not 
allow them as a matter of course, but only when necessary to s:we 
some material right, and then usually only upon terms. 

It should be borne in mind that the law court is not the equity 
court of the first instance. The single justice is that court. He has 
all the powers of the court in equity to hear cases and to make all 
decrees, final as well as interlocutory. He can make all orders and 
decrees the law court can make. T1he design of the E<p1ity Pro
<>ednre Act of 1881, RS., c. 77, § G, et seq., ,vas to have all equity 
causes heard and determined by the single justice, reserving a right 
of appeal and exceptions to the law court. The provision for report
ing cases to the law court after a hearing by a single justice, without 
ruling or decision by him, was not intended for every case, but for 
those cases where the solution of the question of law involved would 
ordinarily dispose of the case. 'J'he very purpose of the act was to 
expedite equity procedure. Appeals and exceptions to interlocutory 
decrees or orders arc not allowed to delay the case, and they cannot 
be taken to the law court until after final decree in the case (§ 22). 
To permit a report of the case to the law court to determine one 
<l uestion, then to be sent back and reportctl again to <leterrninc 
another q nestion, and so on its long as new questions are raised by 
amendment or otherwise, woulcl defeat the purpose of the act and 
restore all the evil delays of the old practiee which made equity pro
cedure a terror to the suitor. It is well stated in \Vhitehouse':-, 
Equity Practice, § G 11, that "equity eanses should not he reported to 
the law court until the pleadings arc sufficiently perfoeted to enable 
the law eourt to make a final de<"ision upon the merits. Further
more', a eause should onl!T he rc•portecl for the determination of some 
doubtful question of law, the dc<"ision of which will practically decide 
the ease." Partic•s reporting an ('<p1ity ease must expect that the 
law court will orclinarily make a final (lisposit.ion of that particular 
ease at least, upon the pleadings and evidence presented by the 
report, without permitting it to go haek for further pleadings and 
evidence. Those shonld he made right and snfficient before the case 
is first reported. 
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In the case now before us, the facts disclosed by the evidence and 
showing him not entitled to· relief under his present bill were well 
known to the plaintiff before beginning his proceedings. His rights 
as pledgee ·were not obscure or doubtful so far as the evidence now 
shows. The sufficiency of his bill was challenged by the demurrer 
and his attention thus early called to its character. He did not have 
the case set for hearing on hill and demurrer, nor did he after the 
evidence was out ask for any amendment such as was evidently neces
sary if he was to have any relief in equity. By consenting to report 
the case without asking for any amendment or any decision by the 
court of the first in/-\tance, he impliedly :-;tated he would abide by the 
bill and the evidence as they stood. \V c think he has no cause of 
complaint if we take him at his implied ·word and decide this case 
here, upon the record before us. In the interest of that celerity so 
much desired in equity procedure, we think the case should not be 
delayed for the proposed amendment. \Vhitehom,e Eq. Pr. §§ 411-
417; Beach'H Eq. Pr. §§ 157, et seq., 1 Dan. Ch. )>r. 545 (1st Am. 
Ed.); Rtory':-s Eq. PI. 2G8; Chdinyton v. Jlott, 14 N .. J. Eq. 430, 
82 .Arn. Dee. 258; SJ1if'/d:-; v. 1Ja,1Tm<·, 17 How. 1:w; H7relan v. 
Sidfh,rm, 102 l\fas:-s. 204; ill<"l'rill v. lf'<,.-,hb11r'11., 83 Maine, 18D; 
Loggie v. C'ha11dlf'r, 05 Maine, 220; CYrfford v. Colemcl'n, 13 Blaich. 
210. 

N evertheles:-i, the court ha:-; the power and doc:-; 110t lin1it its power 
to grant an amendment at an)· stage of a case where it i:-s shown that 
justice requires it,--that :-;ome material right will be lost without it. 
The court also has the power and doe:,; not limit its power to dismis:-t 
a bill ,vithout prejudice, thus giving the plaintiff an opportunity to 
assert his claim of right by a new bill. 

Though the evidence in this case doe:-; not disclose any need of 
1·elief in equity, the statutory remedy of the plaintiff being apparently 
sufficient, yet upon the assurance of the plaintiff that he can show 
need of relief in equity to folly enforce his rights, ,ve reserve for him 
the opportunity of making such need apparent in a new bill. This 
bill is therefore dismissed with costs to the answering defendant only, 
bnt without prl;jll(lict'. 

80 01·denxl. 
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IRE.NE EGAN by Frank .A. Morey, Pro Ami, 

ELJZABETH G. HonmoAN, and other:--. 

Andrm;coggiu. Opinion I)eecmber 17, 1UU1. 

Veedi,;. Rvidence. JJeliver!f. hifu11t. H. ,",',, c. 8.'?, ~ 110. 

ltevise<l Statutes c. 82, ?, 110, proyidt>:-; tliat "when original deeds would 
he admissible, attested copies of :-;ueh det>ds from the registry may be used 
in evidence without proof of their execution, when the party offering such 
copy is not a grantee in the clee<l, nor claims as heir, ete. Held; that this 
statute is inapplicable in cm,es where the plaintiff claiim; as heir of the 
grantee; nor is an office copy offered by an heir of the grantee admissible, 
under this statute, without proof of the execution of the deed; nor is it 
admissible as secondary evidence without proof that all apparent mean:-; 
to procure the original have been exham;ted. 

There is no sufficient warrant in reason or precedent for declaring as a 
rule of la,v, or presumption of fact, that the record of a <leed is, under all 
circumstances, prima facie evidence of a delivery. 

The plaintiff sought in a ~real action to recover the entire property 
described in the writ. The defendants claimed seven-ninths of the prem
ises, demigning title from the same ancestor, and disclaimed the other 
two-ninths. 

The case wa:,; submitted to the law l'ourt upon a report of all the testimony 
to render such judgment as the law aml evidence require. 

The court adduce the following finding of facts :-Ann Haley, the plaintiff's 
grandmother, who ,vas seized of the property, on August H, 1886, signe<l 
and acknowledged a warranty deed of the premif,es to her daughter, Annie 
Haley, an infant twelve years of agP, ,vho aftenrnnls marrie<l one Egan and 
became the plaintiff's mother. 

This deed appears to have been prepared in the ottiee of au attorney at 
Lewiston and was recorded on the day of its date. Patrick Haley, th<:· 
huslmnd of the grantor was not:, present in the attorney':,; office at that 
time, but•~signed the deed elsewhere before it was reeonh•d, nt :,;ome later 
hour in the day. 

At the same time, HB<l a:-; part of the :-;a11u.• trnn:-;al'tion, Annit:> I laley, th<:• 
infant grantee, gave baek to her mother a deed of the :,;ame premises, but 
it was not recorded until February ~1, 1887. The daughter, Annie Hale? 
Egan, died about six months before the death of the motht'l'. 
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The plaintiff claimed that the deed from Annie Haley to her mother, Ann 
Haley, executed while she was a minor, was absolutely void, or if not void 
that it was voidable, not ratified after she became of age; and that by 
virtue of the deed from her mother, with a release of dower by her father, 
she acquired a valid title to the ,vhole property ,1vhich descended to the 
plaintiff at the decease of her n:1other, Annie Haley Egan. 

On the other hanu, the defendants claimed · that the deed from Ann 
Haley to her daughter was never delivered to the child so as to take effect 
as a conveyance of title. After a careful consideration of all the evidence 
reported and full consideration of the situation and the circum1-1tances of 
the parties, more fully detailed in the opinion of the court, it is considere<l 

. by the court that there is not only no affirmative testimony of an actual 
delivery of the deed from the mother to her daughter, or to any a.gent or 
attorney of the daughter, but no competent Pvidence from which any pre
sumption of delivery arises. 

It is admitted that the attorney who witrn:•1-1sed and took the acknowledg
ment of the mother and daughtPr, the grantors in the two dt>eds, respec
tively, has no knowledge of their dt>livery. The original deed from Ann 
Haley to her daughter, under which the plaintiff claimf-:, was not produced 
in court, ail<l there is no evi<lence that it was ever in tlw possession of 
either the plaintiff or her mother; while, on the other hand, it does appear 
that this deed was in the posse:-;sion of the administrator of the grantor, 
Ann Haley, and was delivered by him to the defendant Callahan, who it is 
not shown was notifie<l to produce it in court. 

lleld; in this case, that there i:-; no contradictory testimony and nothing 
in the situation and circumstances of the parties having any necessary 
tendency to repel the presumption that the dee<l in question, shown to 
have been in the possession of the grantor's representativP, had not been 
delivered to the granteP. 

On report. .Judgment fi.>r plaintiff for two-ninth~ of demanded 
premises. 

Real action against Elizabeth U. Horrigan, Uatherine Dugan an<l 
Dennis J. Callahan, heirs of Ann Haley, to recover all of certain 
premises in the city of Lewiston. 

The case is stated in the opinio11. 

D. J. McOilliciulcly and /( .A. ~Horey, for plaintiff. 

JV. 1-I. .Tilclkin8, for defendant Horrigan. 

JV: H. Newf:1'[ and W R. 81.-eltou, for defomlaut:-; .Dugan and 
Callahan. 
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SITTING: WISWELL, C. J., El\IERY, ,v-11rrEnouHE, STROUT, 

8.A VA.GE, POWERS, JJ. 

Wtn'rRHOUSE, J. This is a writ of entry in which the plaintiff 
seeks to recover possession of the real estate described in the writ, 
claiming title to the entire property. The defendants Horrigan and 
Dugan claim each an undivided two-ninths part, and the defendant 
Callahan, an undivided three-ninth:-; of the property, and all the 
defendant:-, disclaim the residue. It iH accordingly admitted by the 
pleading:-, that the plaintiff is in any event entitled to jwlgment for 
two-ninth::-; of the premise:-, described in her writ. 

It i:-: not in controver::,;y that A ngui--t !I, 188t>, Ann Haley, the 
plaintiff's grandmother, was lawfolly i--eize<l of the property in ques
tion, and 8igned arnl ackowledged a deed of warranty of the premi:--e::,; 
to her daughter, Annie Haley, an infant twelve years of age, who 
afterwardt-- married Egan and became the mother of thiH plaintiff. 
This deed appears to have been prepare(l in the offiee of Judge 
Corni::,;h of Lewiston, and ,vas recorded in the registry of deeds on 
the day of it::, date. Patrick Haley, the hn::,band of the grantor, was 
not present in the office at that time, but affixed his signature to the 
deed elsewhere before it was recorde<l, at ::,;ome later hour in the day. 
At the :-;ame time, and w, a part of the same transaction, Annie 
Haley, the infant grantee, executed a dee<l of the same premises back 
to her mother, but the deed wa:-; not recorded until February 3, 1887. 
Ann Haley died April G, 1897. The daughter, Annie Haley Egan, 
died about :--ix months before the death of her mother. 

It is claimed on behalf of the plaintiff that the deed from Annje 
Haley to her mother, executed while she was a minor, was absolutely 
void, or if not, that it was a voidable deed, not ratified after she 
became of age, and that by virtue of the deed fi.·om her mother, with 
a release of dower from her father, to-he aeq uired a rnlid title to the 
whole property which descended to the plaintiff at the decease of her 
mother. 

On the other hand, it is contended in behalf of the defomlants that 
this deed from Ann Haley to her daughter was never delivered to the 
child so as to take efteet as a conveyance of title, and henee tha~ it i:--



Me.] EGAX 1·. HORRWAX. 4D 

unnecessary to consi<for the effect of the deed from Annie Haley back 
to her mother. 

After a careful examination of all the evidence reported and full 

consideration of the situation and the circwnstances of the parties, it 
is the opinion of the court that the defondants' contention must be 
sustained. There is not only no affirmative tp:-;fommy that the dee<l 

was ever actually delivered to the grantee, or to any agent or attoriw,,· 
of the grantee, but no competent evidence from \\'hieh any presump
tion of delivery arii-:-e:-;, It appear:-; that ,J ll<lg<• ( 'omi:-;h witne:-;:-;pd the 

:-;ignatures awl took thP aeknowle<lgment:-; of ~\nn Hal<·.,· awl the 

daughter ~\nnil' Haley, the grantor:-; in th(1 hru deed:--, r<•spe<"tively, 

but it is a(lmitte<l that h<• has no knmrlc<lg<· wlwtlwr either of the 
deeds m1s delivered or uot. The original deP<l from Aun Haley to 

her danghtcr, under which the plaiutiff <"laim:-;, was uot prodm~ed in 
court, and there is no t>videll<'P that it was ever in the posse:-;sion of 
either the plaintiff or her motlwr. ( )n tlw other lum<l it dues appear 
in testimony that this deecl was in the possesf--ion of the administrator 
of the grantor, Ann Hah•y, arnl waf-- by him ddivercd to the defend

ant Callahau. It is not :-;hown, ho~vevt•1·, that ( !allahan was ever 

notified to produce the dcc<l in court, arnl without aHHigning mi~· 

reason for the absence of the original, tlw plaintiff':-; cmmst•l intro

duced in evidence, sul~ject to ol~jection, an attested copy of it from 
the registry of deed:.;. Hl1 now contell(ls that this office <'OJ>)' iH prirna 
facie evidence of the deliwry a:-; well as of tlw <1xccution of the deed. 

Section 110 of chapter 8~, H. H., prm·ide:-- that "whl1ll original 
deeds ,vould be admissible, attested copies of such deeds from the 
regi:-;try may be used in evidence without proof of their execution, 
when the party offering Huch copy ii' not a grantee in the dee<l Hur 

claims as heir," ete. Aud in JVhit111orc v. I>aowl, 70 1\Iaine, 270, 

it was held that the production of an offit·e copy of a dec<l in :.;uch a 
case, in the absence of any circumstances tending to remove the pre

sumption arising therefrom, is prima facie evidence not only of the 
l'xeention, but also of the delivery of the deecl. But it has been seen 

that the plaintiff in this case docs elaim as heir of the grantee in the 

deed under consideration. The statute is, therefore, clearly inappli

cable to the plaintiff's ca:-;e. It expressly exelmles from its operation 

VOL. XCVI. 4. 
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the deed to a party who is himself the grantee or who claims a:-; heir. 
The office copy offered by the plaintiff in this cm;c was not admissi
ble under the statute without proof of the execution of the deed. 
Neither was it admissible as secondary evidence without proof that all 
apparent means tu procure the original had been exhausted. 

Nor does the fact that the deed was recorded have any uecessar~' 
tcmlcncy, urnler th(• ein·umstancl's of this ease, to prove that it had 
been delivered. In Ro,rell v. I/((yde11, -J-O 1\faine, ,>S:l, thP defrml
ant pleaded in bar of a ,vrit of Pntry, that afh·r the eommeiwement 
of the action the d~1rnHHlant had ('Oll\'(\Jl'd the premises to a third 
party "by hit-i dePd duly expeuted, ~u·knowledged and recorded 

whereh~· the demamlant was wholly <levested of all 
right, title and interest in and to tht> premises;" aml in c·onsidering 
the Hufficiency of this plea, on demurrer, the court say: · "The pleas 
are not defoctiw. T'hc fact that a deed is r<'<'l>nlc<l is prima facie 
evidence that it has been delivered." But thi,.; general statement 
was not necessary to the deeision of the <l uestion there presented; for 
it i:-; an e:-;tablished rule of pleading that "the delivery of a deed, 
though e:-;sential to its validity,. need not he stated in pleading." 1 
Chitty':-; Pl. (16 Ed.) 378. So in .Jacbwn v. Pc,·l'.in8, 2 ·wend. 317, 
the court say, with reforence to the fact:-; of that case: "Proof of 
the due execution of a deed, and of its having been recorded, is 
perhaps prima facie evidence of its delivery; but it would be sub
ver:-;ive of all principle to hold the nominal grantee concluded by 
these act:-;, all of which may he performed by the grantor, without 
the knowledge, privity or <~ousent of the grantee. It is true, that in 
pleadings it is not neces:-;ary to aver in terms either the scaling or the 
delivery of a deed; they arc both implied in the term deed or writ
ing obligatory. But this is merely a rule of pleading, and does not 
determine the question as to what :-;hall be evidence of the sealing or 
delivery upon the trial." See also 8a11gharn v. lVood, 15 Wencl. 
045, 30 Arn. Dee. 7 5; and (/-i/bel'f v. No. ..Am.. Fire In.-;. Uo., 23 
VV Pnd. ·43, 35 Am. Dee. 543. 

lt is unnecessary to controvert the proposition, however, that the 
record of a deed may he an · evidential fitct having more or less teu
<leney, aeeording to circmustauees, to show that the deed had been 
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delivered to the grantee therein muned or to :-;omt• per:-;on for lii:-; ll:-it'. 

lt may, under :-;0111e <·ircnm:-;tanee:-;, be prima fa<"ie eviden<'e of <lelivery. 

But there is no sufficient warrant iu rea:-;on or precedent for deelari11g 

as a rule of law or pn•:-;1m1ptio11 of fad, that the rt>eonl of a deed i:-;, 

under nll circumstarn•e:-;, prima faeit• evidenee of a lldivery. On the 

other hand, experie1we ha:-; shown it to be ll)l(lonbtedly true that, 

under :-;ome circum:-;ta11ce:-;, the record may have 110 legitimate ten

<lern·y whatever to pron~ a <ldiver~·- Tlw ca:-;t~ of 1 Jill v. 11fr 1Vinlwl, 

80 l\faim', :l:2O, i:-; an apt illustration of thi:-; :-;tatenwnt. In that ca:-;e 

the following languag<" 11:-;erl by the• JH'e•:-;iding judge· in hi:-- <'harge to 

the jnr.v wa:-; expre:-;:-;]y approved hy tlw b,r eonrt, viz: "ft i:-- no evi

dence that a dt'ecl ha:-- lH~<'ll deliven·cl ht~ea11:-;p containing the word:-

':-;igned, sealc~cl :tll(l <h·lin~rc~rl'; that i:-; a preparation for delivery, 

hecan:-;e the ,rnrd:-; mu:-;t ht• written before the dernl can he delivered. 

Sor is it any evidence• in thi:-- l'll:--l' that the <leed was dcliven'd because 

it ha:-; ht•e11 reeordecl; that i:-- not the• lm:--t legal evidPnce of th•livery." 

~ \gain, in 1 fof<·h v. lfm,d.:i11.-:, 17 1\laim·, :rn,, ('ited with approval 1ll 
J>cdf<'r,wm v. 811ell, (>7 l\lai1w, .,:-;!), it i:-; :--aid in the opiHion: "1'ht· 

po:-;sel'\:-;ion arnl prodnetion of a det·<l h_v the grantee i:-; prima facie evi

dence of its having heen de]iver(\d; and for like reasonl'\ in t}ie 

ahRence of all contradictory te:--timony the pre:-;umption ari:-;e:-;, when 

found in the po:-;1-,el'\:-;ion of :tll(l pr()(lueed hy the gnrntor, that it ha:-; 

not been delivered." 

In the eaRe at bar tliPr(• :--Pem:-: to hP 110 "<·ontra<li<'tor;· te:-;tilllony'' 

and nothing in the situation and cir<~llllll'\taiwes of the partie:-- havillg 

any nece8Rary tendency to repel the Jffel'\11mptio11 that this deed, :-;hown 

to have been iu the po:-;:-;e:-;:--ion of the grantor':-; representative, Juul llot 

been delivered to the grnnk<'. lt is admitted that both lwfore arnl 

after August D, 18UH, the date of the deecl in <pie:-;tion, .\rn1 Hafo.v 

was repeatedly eoHvided of violating tht' :-;tatuk:-; of the :-;tate again:-;t 

the nnlawfu] sale of intoxicating liquor:-;; arnl in the ab:-;c•nce of auy 

othe1· reason for the extraordinary tnm:-;action it :-;eem:-; entirely prob

able that the <leed was executed as a mere form in the hope tliat the 

public n·conl of the <·onw•ymwt\ of lwr 1n·operty to anotlwr, ,vould 

teml to i--hield her again:-;t the enfor<·ement of the penalti<•:-; likely to 

be imposed upon her in the;-;e <'riminal prosecutioni--, alHl also against 
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any judgment:-: that might be recm·ered under the civil damage act. 
Rhe doubtless belien~d that this pnrprn-:e might be af- effectually sub
served by creating the appearauec of a formal conveyance of the 
property on the record:-:, without an actual delivery of the deed, a:-: 

hy a legal tram,fi_•r of the title. And it is not probable that, ,vithout 
i--peeial instructions in reganl to the neee:-::-:ity of a delivery, :-:he woula 
have intrn:-:ted :-:n<'h an important paper to the keeping of a ('hild of 
that ap;e. That :-:lw did not internl to he ah:-:olutel>· dew:-:tt-d of her 
title i:-: evident from her preeaution in tak_i11µ: a <h•(•d of tlw propert>· 
from her <langhtPr hwk to hPr:-:clf. 

J11dy111.<'J1f for the JJ/({i1d[-!f'j<J1' fll'o II ndirided 11inth

JHl/'f.-; r!f' th<' Jn'<'lllis<':-: de:•w1·ib<'d i11 h<'1' ll'l'if. 

(h~ORGE \V. J>,\ HTRWGE, -1\ ppdlant from deeree of Judge of 
I nsolvcncy ( \mrt. 

Waldo. Opinion Dee<:\111ber 1 s, l UOl. 

1. A mortgage given to :,t•eure a prior dl'l>t, at a tin1e when the debtor was 
in fact insolvent nwl tht• neclitor luul n'a:-:011 to :-:o helil•ve, (lot>:-: not con
stitute a preference urnh-r the lnsolve1H'y Aet, H. 8., t·. 70, ~ :.m, unless 
it wa:, recorded at lem;t three months prior to l'mnmern·ement of insol
vency proceedings. 

:!. 8uch mortgage, not tllll:-: recorded, lwing invalid a:-; agai11st the assignet', 
the ereditor is not obliged to eaneel it upon tlH' reconl or othenvise, heforP 
proving his debt in the <'Ourt of in:-;olve]l(•:•,. 

iL The fact that tlw m;signee hroughtn bill in vquity to proeun'aeaneel
lation of the mortgage and ohtaine<l a fleen'e therefor, does not make such 
cancellation a condition prel·e<lent to proving the <'reclitor's dairn. If tht· 
assigneP desires :-;ueh deereP P11foreed, ht' should proeeed in the equity 
suit. 
See Boyd v. Pwfridye, \)--1- Jlaim·, --1--!0. 

Exceptions by appellant. Overruled. 

Appeal by George ,v. Partri<lge, a <·reditor of Hosea B. Littlefield, 
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an insolvent, from the disallowanee of hi:,; proof of debt in the <'onrt 
of insolvency for ,Valdo connty. 

The appeal was heard at nisi priw.;;, in thi:,; court helmv, by the 
presiding justice who sustained the appeal and admitted the claim. 

The ease below wa:-; :,;ubmittecl on the follmving agreed statement: 
On the sixth day of ,January, 1898, Hosea B. Littlefield was 

indebted to George W. Partridge in the sum of hveke hundred dol
lars, and on that day gaw said Partridge his three promissory notes 
for four lmndred dollars each, secured hy a mortgage of his farm of 
the same <late. This mortgage was recorded 011 tlw second clay of 
May, 1898. On the eighth day of ,Tmw, 18H8, the requisite munber 
and amonnt of creditors of Hosea B. Littlefield filed a petition 
against him in insolvene:·, on which he wa:,; duly ac1judged to be an 
insolvent debtor on the thirteenth day of ,July, 1898, and Arthur 
Boyd was duly appointed assignee of his estate in insolvency, and an 
assignment in due form of law was made to him. On the sixth day 
of ,January, 1808, when thi:,; mortgage was given, Hosea B. T..,ittle
tield was in fact insolvent and Partridge then had reasonable cause 
to believe that Littlefield was insolvent, and in <'ontemplation of 
insolvency. 

After the appointment of Arthur Boyd as asRignee, he brought a 
bill in equity against Partridge who held one of Raid note:;; and Her
bert Black who held hvo of said notes, to procure the cancellation 
and diRchnrge of said mortgage. Partridge cont<'sted thi:,; suit and 
took it to the law court on exception:,;. Upon this bill in equity the 
Nmrt deelared said mortgagt• to be null and void, and ordered Par
tridge to diseharge thC' :,;anw; the final decree in :-;ai< l <~asc being 
entered at tlw ,January T<!rrn, 1 D01, of the Supreme ,J ndicial Court 
]H•ld in "\Valdo <·mmty. Partridge ha:-, not di:-,chargc(l the mortgagt~ 
in the registry of <leccb nor given the assigm•c a discharge of the 
mortgage, nor filed any discharge of the mortgag<> with the register 
of the Court of Tnsokenc:·· ( )n the thirteenth day of l1"ebruary, 
1 DOI, :-;aid Partridge file<l a proof of debt of the four hundred dollar 
note held by him in due form of law in the Court of Insolvency. 

The assignee filed hi:-; petition in due form, verified by oath, setting 
forth, as the gronndR of hi:-; objection to the proof of said elaim, that 



l'AH'rRTDGE, APPELLA~'I'. [96 

:--aid Partridge ha<l ac<·t•pted a preforenC'e <·ontrar~· to the provisions 

of H. S., <·. 7t-), as amernled. 

The judge of the Court of Insolvency snstaine<l the ol~jections of 

the a:--sig1wc and <lisallowed the claim; from which jll<lgrncnt of tlw 
( \)llrt of fosolyern·y Partridge appealed to this conrt. 

The presiding justice mled, as matter of law, that these facts <lo 

not show that Partridge had accepte<l a prcfr!rencc <·cmtrary to thc> 

proYisions of tlw statut<'s, and sustained the appeal arnl allowed the 

<·laim of Partridge against the estate of said Littlefield in insolve1wy. 

To these ndi11gs of the presiding justi<'e the assignee took pxceptions, 

and the <'UR<', argued in writing as provide<l in H. S., c. 70, ~ 1 :2, 
m1:-- <·ertified to the Chief ,J nstieP. 

Jos. JJ 7/liu 11u-w11, for appellant. 

The mortgage in qu<'stion was onlcrPcl to he caiwclled and dis

ehargcd by a clecree in equity rendcrccl by this court, not upon the 
ground of a preference, hut on other gronrnk Prpfi1rence was not 

claimed in the bill, nor is it mmtioncd in thf' opinion of th<' court 

in Boyd Y. Partridye, n-l Mairn', -!--W. 
Counsel also <'ited: lJm'II v. lfroobni1·e, I Dill. :2--!; Uib1w11 v. 

1Jr1n7e11, 1--!- -\Vall. 2--1-4; II111J!Hm1 v. A//((ir<' Wod.-:, 7 Blateh. :28--!-; 
8tn,,,,·f v. Rcdu1m1, SD 1iainc, .J:~r,. 

I?. J,: (tnd J. R. IJunfoH, for m,;signct•. 

Partridge resi:-:te<l the hill in equity hronght to procure th(\ can

l't'llation of this mortgage at every step till the final cleeree was 

entered, and has neglecte<l or refosc<l to <'ornply with the order of 

('()ttrt requiring him to di:--charge the mortgagP. EvPn if he had 
<'omplied with the oi·der of the l'ourt to di:-:charge the mortgag<', thi:-

wonld not be snch a snrrernler or dis<·harg<• of his sccurit>' as is 

require<l by H. R., <·. 70, ~ :2!1, as anH•IHl<·cl h.v th<· statute of 1807, <'. 

:2i'i, § 4. 
lf the a:--siguce is compelled to bring an a<"tion to invalidate• a 

transfor, arnl if he recover:-- and enters up judgment, no :--nhsequent 
payment of that judgment by the 'preforre<l creditor, aud no :--111>

seqnent complianee hy him with its h>rm~ can be considered a sur

render. By his jwlgrnent the assignee has recovered the property. 

In legal cffo<'t tlw ere<litor no longer has anything to snrrendPI'. 
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Collier on Bankruptcy, p. 319, and cases there ('ite(l. Dwr's lVIaine 
Insolvent Law, p. 29, Note 4, and cas0s c•itell. 

SrT'rING: \VrswELL, C .. r., 11:)\,rnnv, WnrrEJ-TOITR:E, ~'rnourr, Fon
LER, PEABODY, .T.T. 

EMERY, J. January (;, l 8~)8, Littlefield, the insolvent debtor, 
was indebted to Partridge, the claimant, and on that day undertook 
to secure that prior indebtedness by giving him promissory notes and 
a real estate mortgage of that date. At the time of this transaction 
I.ittlefiehl was in fuct insolvent and Partridge had reasonable cause 
to believe that he was insolvent and was contemplating insolvency. 
No proceedings in insolvency, however, were begun by or against 
L.ittlefield until .Tune 8, 1 ,~!18, more than four months after the mort
gage was given. 

Had the mortgage been recorded more than three months pre
ceding the comme1wement of the insolvency proceedings, it might 
have escaped the eftt.~ct of those proceedings, but it was not recorded 
till May :l, 18D8, and within the three months named in § :38 of the 
insolvency statute (R. H., ('. 70). The mortgage was, therefore, 
invalidak<l by the insolveney proePedings begnn within three months 
after its record, and it was :-;o adjndge<l npon that ground in an 
equity caHe by the assignee in insolven<"y against Partridg(•. ($l--!
l\i[aine, 4:--1-0). It was declared to be of no force as against the 
assignee and the creditors, ai1d was ordered to be disdmrged and can
<"elled. This does not appear to have been formally done, but there 
is no suggestion that he has been asked to do it, or has had any 
actual notice of the lleer<:e. At any rate, the mortgage is of no fo•ree 
as against the assignee all(l C'rcditors, and in vi<•w of the m1jlHlication 
of the court may be disregarded by them. 

It having been thus a<ljmlged that his m01:tgage ,ms invalid and 
of no avail and should be cancelled, Partridge undertook to prove 
his debt against the insolvent estate of Littlefield as an unsecured 
claim. · This was opposed by the assignee under ~ ~H of the insol
vency statute (R. 8., (". 70) which declares that "a person who has 
aecepted any preferenee knowing that the debtor was insolvent or in 
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contemplation of insolvency, shall not prove the debt on which the 
preference was given nor receive any divi<lend thereon, until he sur
renders to the assignee all property, money, benefit or advantage 
reeeived by him under such preference." 

It is to be noted that by the statute a creditor who has accepted a 
preforenc(' is not absolutely <k•barred from proving his elaim, but is 
only delayed until he surrenders·" all the property, mom'y, benefit 
or a<lYantage reeein•<l by him under sHdt preferenee." He seems to 
have an option, to k(•<'p what he may have received frorn the debtor 
and forego any daim upon th<· t>state, or to return all that he so re
ceived and makt· a elaim against the estate. The statute does not 
:--eem to he penal, but remedial only, to secure equality among all 
e1wlitors seeking to prove their <'laim:-:. Jlore.i; v. Jlfillike11, 8(i l\foi1w, 
at page 47(L 

Partridge in faet had no preference over other ereditors. He has 
no "property, money, benefit or advantage" received under any pre
ference. He has nothing to surrender .. By his omission to t-:1ea:--onably 
record his mortgage he :•nirrernlered al 1 that he obtained under it. 
It is in faet invalid and has been :--o :H~jrnlged. ft no longer incum
bers the insolvent estate, or hind(•rs its divi:--ion among erc(litors. 
Though a preferen<'e was intende(l, none was (•ffeete<l. As to the 
assignee, it wm, as though a mortgage was intended to be execute<l 
but ,vas not execnt<'<l. An intent alone does not constitute a prefor
erice. 

The assignee urges, however, that there was once a preference, and 
that it was destroyed only by his proceeding against it in equity to 
have it cancelled. He inquires whether Partridge could haw proved 
his claim, if there had been no decree of the eourt (·ancelling the 
mortgage'? The answer i:--, that the court <lid not destroy a onec vali<l 
mortgage. It merely held that the mortgage 1wrer became ctfoctive 
as against the a:-;signee. The mortgage never was rnlid nor a pref
erence as against the assignee. The as:-;ignee :m<l purchasers from 
the assignee coul<l have ignored it. 

The assignee again urges that Partridge cannot prove his claim 
until he obeys the decree of the court ordering a cancellation of the 
mortgage,-that he has not surrendered his preference until he makes 
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snch cancellation. It is not the cancellation that destroys the mort
gage. 'The mortgage was dead as against the a~signee before his 
snit in <,qnity was begun. The cancellation will he simply it:-; 
removal from :--ight. If the assig1we or an,v pnrchm,er from him so 
<lesircs, he can enforce the cancellation by proceedings for contempt. 

Still again it i:-; urged that the eondnet of Partridge in taking the 
mortgage compellecl the assignee to expend funds of the estate in lit
igation to compel a cancellation, and thus reduce the dividends to the 
unsecured creditors. ,vaiving the <1uestio11 whether the equity suit 
,vas necessary, it is enough to :--ay that, in view of the law, the costs 
recovered are an expiation of the sin of defending against pro<:e<'dingR 
at law or in equity. 

'I'lw deeision of tlw pre:--iding justiee that Partridge could prove his 
claim was corrP<'i. 

]1.,';rcept-irm8 Ol'<'1''1'U1ed. 

Lineoln. Opinion De<:ernber I !I, 1 H01. 

A grantor in a tked re1-;erve<l "all hard and :-;oft wo()(l growth, with right of 
entry upon tlw premi1-,e:;; at any and all times for a period of five year:-; 
from the <late of tht• deed with men and team1-, for the purpo:;,;e of <·ntting 
arnl remoying the Ra me." 

Within the fhe year:;;, the plaintiff, who ,rn:;,; the pun·lrn:;,;n of the right:-- l't'

:--ervP<l by thP grnntor, cut nil of the wood rP:--ern•d, hnt :--onw of it had not 
l>ePn relllOYP<l l>Pfon-• the ernl of the 1wri0<l. 

lfeld; that tlH' wood n•rnai1wd a part of the n-•al P:--tatt> until :--l'Vt'rt-•d fro111 
tiIP :--oil; that a:-; soon a:-; it ,rn:-- :--evert>d, within the pniod limited, it IH'
("lllllt' per:-;onal propt•rty, that thP titl1:• tht:'11 Vt'Rted in till' plaintiff, and 
that tilt' plaintiff rlid not lo:--e hi:-; title to the wood ent, hut not remoyed, 
hy failurP to re1110ye it ,rithin tlw tin• year period. 

The defendant who was ow1wr of the soil, forbade the plaintiff':-; removing 
the wood from the land. lield; that under the cin·umsttm<·es, this ,rn:-
:-awh an exen•i:;;e of do111inion oyer the wood as warranter!. the pre:;;iding 
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'justice below, before "·horn the l'ase was tried without :t jury, in finding a 
conver:-;ion by the defernlnnt. 

Exceptions by dcfernlant. Overruled. 

Trover for wood arnl timber. 

The facts appear in the opinion. 

R. S. Pm·trfrl_ge, for plaintiff. 
John Scoff, for clcfemlant. 

Srl"L'ING: ,vn,WELL~ C. ,T., \VHITEHOURE, SAVAGE, Fom,ER, 
P<rn'Ens, ,T,J. 

SAVAU-E, ,T. A man sold and conVC)'e(l a tract of land to the de
fendant. The deed contained the following rt'servation: "Reserving 
all hard and soft wood growth thereon; with right of entry upon the 
premises at any and all times for a period of five years from the date 
hereof with men and teams for the purpose of cutting and removing 
the same." The grantor afterwards sol(l to the plaintiff by "bill of 
sale," all rights reserved to himself by the· foregoing reservation. 
"\Vithin the five years, the plaintiff cut all the wood reserved, but 
some of it had not been removed before the end of the period. 
Thereupon the dcfondant forba(fo the rc•rnoval of the remaining wood, 
and for this alleged eonversion, trover has been brought. 

It is settled law in this state that a sale, hy parol, of growing 
wood, with the right to enter upon the land to cut and remove tlw 
trern;, within a speeified time, is an executory contract merely_, for the 
sale of the wood after it has been severccl from the soil, with a license 
to enter upon the larnl for the purpose of <'utting arnl removing it; 
that the rights of the parties l'(•st wholly i11 contract; that the wood 
remains a part of tlw rPal <•stat(• until s(•wre<l; that until it is severed, 
the title does not pass to the Vl'IHl<·<·; all(l that :c;o soon as severed, 
within tlw })('l'l()(l limih~cl, it he<·rnm•s personal property, all(l the 
title then w•sts in the vend<•e. It is also :-;ettlecl that if it is. not sev
erecl until aft.er the expiration of the periocl, title does not pass to 
the vend<.'<'; hut in su<'h case, if he Pnt<•rs to sever all(l rf'move it, he 
becomes a trespasser. l)<'U8<' v. UilNw11, (; lVlaine, 81; Howard v. 
Linroln, 13 Maine, 12~; J1lood.lJ v. lJ71if11ey, :~4 ::Vfaine, 5H>1; Whid-
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den v. Seelye, 40 Maine, 247, (3:3 Am. Dec. GGl; Jf""<>bb<'r v. Prncfor 
S9 Maine, 40·1; Donworth v. 8(Ul'.IJ<'I', 94 Maine, 242; E}merson v. 
8hm·<'8, 95 Maine, 2:37; ( lilc.r;; v. 8imond.r;;, lf> Gray, 441, 77 Am. Dec. 
:)78. 'rhe same principles hold when the wood is reserved, instead 
of being conveyed. 

The question now presented is whether, under such a contract, the 
wood mnst be removed, as well as severed, within the time limit, in 
order to prevent a forfeiture of title of so mneh as has been severed, 
bnt not removed. W c think not. \Ve have already stated that 
when the tree is severed from the soil, the wood becomes personal 
property, ·an<l, further, it becomes the property of the licensee. He 
was licensed to enter to cnt and remove, within a limited period. He 
has entered and cut within the period, and thereby has acquired a 
property in the wood. \Vill he lose that property because 'he neg
lects to exercise the other powers of his license within the limit of 
time'? We can perceive no valid reason why he should. The con
tract does not call for a forfeiture, and we are aware of no legal prin
ciple that req nires it. 

But it is argued that when the license has expired, the one who was 
licensee can no longer go npon the land to remove his 

1

wood without 
being guilty of a trespass. Grant that to be so. It is only the case 
of one whose goods or chattels are unlawfnlly upon the land of an
other. Does he lose title, for the reason that he must commit a tres
pass to recover them'! '['his same question was asked in l1·ons v. 
Wi?l>b, 41 N .• J. Law, 20:), 32 Am. Hep. 193, where the trees had 
been cut within the period limited for removal, bnt a portion of the 
wood had not been removed. And the question was ans,vered in 
this way: "The only particular relied upon is the circumstance that 
if the timber was permitted to remain on the premises until the time 
of removal had expired, it became unlawful to enter for the 1mrposc 
of taking it away. But the effect of such an incident is not in law 
to work a forfoiture of title. Such a position of property is not un
common. Chattels are frequently placed or left by their owner on 
the land of another without his permission, but it will scarc·ely he 
pretended that, by so doing, the title to such chattels becomes vested 
in the proprietor of the land. In such case the land owner has an 
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adequate remedy for the wrong s1rfft:)red by him; he is entitled to be 

indemnified for all the loss he may have sm,tained by having had his 

land illegally bt.mlcnecl by chattels plaeed there without right, and 

in consequence of the entry to remove them; aml in this way, instead 

of by the exorbitant method of forfeiture of :-;uch chattels, the law 

applies to the case its ordinary measure of damages, and thus gives 

compensation. And this, it seems to me, is the extent 

of the right of the vendor of this timber after the time for its remov

al had elapsed; he could have called the vernlee to account for leaving 

it on the land beyond the stipulated time, and for all damages to his 

land done by its removal after f•nich period, but he ha<l no right to 

claim snch timber as his own, and put it to his own uses." To the 
same effect is the reasoning in Hoit Y. 8tmtfon Jfills, t54 N. H. ] 09, 
20 Am: Rep. 11 n. SPe nwei:-; v. ]f.i'mcr.11, G 1 Maine, 140, 1 ,! Am. 
Hep. f>G3. 

The precise question upon which this case turm; was decided i11 

accordance with the views we have expressed, in Pln1ne1· v. J>1·cseott, 
43 N. H. 277, in which case the court used the following language: 

",vhen, however, these trees are lawfully cut by the vendee within 

the time limited by the ('Ontra<'t, they cease to he parcel of the larnl 
and become the per:-;onal property of the vendee; arnl 11nless it <·,m 
be con1--i<lered that he has ,rnived or forfeite<l his title to the timber 
by neglecting to remove it within tlw time, it must starnl for aught 

,ve can see upon the footing of any other personal property of the 

vernlee, whi('h by hi:-- firnlt or neglect, and withollt any fault of the 

vemlor, is upon the land of the latter. It is very <"lear, we think, 

that having been lawfully sewr<><l from thP larnl it has he('ome pcr-
1--onal propert~·, and at any peri()(l before the expiration of the limite<l 

time, at least, the title i:-- vestc<l in the vernlce as folly as any other 

<·hattek If thiH lie the case, it is difli<"11 lt to F-<'e how the title <'an he 
lo:--t hy the 1wglect to remove it.'' 

The <'USC of l\~('fllhlc v. IJ1•c:-;:-;e1·, 1 :\let. ~, 1, 3c> Arn. DC('; :w-!, i:-

('ited by the learned eollnl'el for the defondant a:-- being opposed to 

thi:-- <'On<"ht:--ion. ln that <•a:--e the sale :--ccms to have been made upon 

the c;rp,·e.~:-; <•ondit ion that the wo0<l should be "got off and remove<l 

within two year:--, rmd 11ot oftenrru·d.~," arnl tlm:-- the cal'e i:-- <li1--tin-
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guished by the court in Plumer v. Prescott, supra. We do not deem 
it necessary to discuss this distinction, ·if such it be, as we are satis
fied, upon reason as well as upon authority, that the title to the 
wood cut during the time fixed was not lost by neglecting to remove 
it ,vithin the same period. 

This case was sulm1itte(l to the presiding justice, with the right 
of exception, upon facts stated, to determine whether the action wa:-; 
maintainable. The justice ruled that it was maintainable. .And a:-; 
\\·e have fournl the title to lie in tlte plaintiff~ the only remaining 
question presenkd by the PXeeptions to that ruling i:-- whether the 
j usfa·c wa:-; murante<l in finding a conw•t·sion hy the ddernlant. \Ve 
think he mu-. The <lefornlant was the mnier of the land on which 
the wood was. He not only forbade the plaintiff's <>ntcriug upon 
the land, but also hi:-; removing the wood therefrom. It is · ap
parent that the d<>frndant a:..::-;umcd that he owned the wood. Under 
these circurn:-;tauc<>s, \\·e think his act was s11ch au exercise of domin
ion over the wood as to warrant tlw presiding justiec in firnling a 
<•.011vcrs1on. 1Viwdi8 v. Jonla11, H2 ]Haine, -clDO. 

In accorda11ce \\·ith the stipulation, the <•a:-;e i:-: to go back for as
sessment of damages hy a jury. 

l~~l'("('j)fiou:-; ocernd<'<I. 

( ~ow 1'<'llWnded for <188<'8S11w1d <d' drt111((gc.-.:. 
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HALLO\\'ELL SA V 11'\US lNS'l'l'l'UTIOX 

LEND.ALL Trrco1rn, Exr., au<l l\L-\R'.rIN T. V. BoW.:\IAx, Claimant. 

Kcnncbe<·. Opinion Dc<'cmber 1!), l\J0l. 

,\ gift in!Tr \'iyo,; i,; not valid, unlest-- tht•n· is a delin:•r~· to tlw doIH:'t', ur to 
s01ue om· for hi1u; unlest-- tht> donor part:-; aht--olutl'ly with all present and 
future dominion :t)l(l right of <"Ontrol oyer it; and unless the gift is intend
<:-'d to take i11rn1t>diah· dl't'd, to ht' <·0111plt>t<· as a tran:--frr of titlt', in prt>
st>nti, and is absolute and in·t•voeahl1:·. 

\\'here a dt>positor in a saving:-< hank t·amwd tli<-• <kposit to he tram;ft:•nt•<l on 
tht· hooks of tlH· bank to hi:-< l>rntht·r and su1n•rnh•rt>d hi:-< old dt'posit hook 
and took out n nPw one in the name of his hrntht•r, it \\·as the same a:-; if he 
had drawn tlw 11wm•r arnl tlwn deposih•d it in his brother't-- nanw, and 
that it-- tlH· s:u11P as if ht• lind th1:·11 :-;o deposited it for the first tiuu-•. 

A dt>livn.v of monpy to tht> tn•asm·n of a Kavinµ::-; hank, as a dt'po:-dt, for a 
<lo1we may be rt-•garde<l as a suttil-it:•nt dt-•livl'r~· to the dont:•e. 

But wherP, in :-;uch <·n:--P, tlw dt>po:-;itor rl'tainl'd the new 11<:'posit book and i11 
\\Titing to his brother, al>out \\·hat ht' had done, declan•1l that he wanted 
the interest a:-; lo11g HK lw lin•d, "to Jin• 011 '' and nsP<l the expression" If 
l should bP takt>n a,rn~', it is ~'om·:-;," and propose<l to give his brother a 
\\Ti ting, "so that ~-ou ( thtc· brotlwr) ,rill haye something to show," "now, 
~·ou will have it to sho\\· when 1 am gone" ll]l(l d<:•clan•d that he wante<l to 
"seeure this fiftet•n lrn1l<lred to ~'OU ( the brothn) in l'ase of rny death," 
the court i:-; of opinion that the <lepoKitor did not intend to make an abso
lute gift, in pre:-.enti. 

A <ll·positor after making the transfer deelared to hi:-; broth<:•r, that tlw 
money, after the brother's <kath, must bP divided equally among the 
brother's children, that he ha<l transferred the money ,rith that "urnlPr
r-itanding," and that he wantP<l the intereHt to livt\ on during hi:-; own lifr, 
and this arrangement was agreed to by the brother. 

IIeld; that the depositor's purpose was for his !Jrother to hold the money 
in trust for the benefit of tlw depositor himsf'lf <luring his lifetime and 
la,ter for the benefit of the brothn's ehildrpn nn<l that till' tru:-<t i:-; ntlid. 

The creation of a trust i:-; hut tlH· gift of the cquitabl<:\ intPrest. J\ ll unPquiv
oeal dednration a:-< t>ffeduall.,, pasHt'H thE' (•qui table title to thl' t·t:•stui q Ul' 

truHt, as <h•livPr~' pa:-;:-;p:-: the ]pg·al tit!<• to thP dom·t> of a gift intt>r Yivo:--. 
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1 n order to l'rea te a trust, it is not es8en tinl thn t all the 8tep8 be taken at one 
time. The declaration may follow the deposit. The declaration may ut 
fir:-;t be conditional or provisional, or tentatin•. If ultimately the eondi
tion8 are eliminate<l, and the provision:-; are 8ettled, 80 that the declaration 
becomes unequivocal, it is sufficient. 

o~ REPORT. 

Bill of intcrpleader to determine the ownership of a :-:;avings bank 
deposit. 'The facts were agreed and are stated in the opinion. 

J: E. a 11.cl E. U. Beunc, for plaintiff. 
8. L. Titcomb, for executor. 
11. J[. Ilcutli (111(7 ( '. L. . l ll({J'e1r"', for <'laimant. 

SrrTixu: \Vnrn·ELL, C. ,J., \VIIITEHOCSE, STnocT, SAYA<:E, Pow
ERH, ,J,f. 

8A VA.GE, J. Bill of interpleader to determine ownership of depos
it in the plaintiff bank. It is claimed by Lemlall Titcomb, Esq., as 
executor of the last will of .Joseph ,T. Bowman, arnl by Martin T. V. 
Bowmau, a brother of ,Joseph. It is not in <lisputc that the (lepm,it 
was originally made hy ,Joseph, and in his own rnune. That being 
so, it should now come into the hands of his executor for administra
tation, unless in some way Joseph J. Howman was devested of hif-- title 
in his lifetime. .Martin T. Y. Bowman sets up a gift inter vivos, sub
ject to a parol trnst, for the benefit of his children, from ,Joseph to 
himself; or if the gift be not f'.m~tained, a trust created by ,Joseph for 
the benefit of Martin's children. The cxeeutor replies that the gift 
was invalid for want of delivery. The executor also claims that the 
donor did not intend to part with his dominion and control of the de
posit, and that no gift was made with intent to take effect in pre
senti, but only, at the most, in foturo, as a testamentary disposition; 
and that if the gift was imperfect, as claimed, a trust cannot now be 
predicated from a transaction intended as a gift. And here we find · 
the only issues presented for mn· consideration. 

N" o principle of law is more firmly established than that a gift ,11-
ter vivos is not valid, unless there is a delivery to the donee; or to 
:--0111P one for him; nule:--s the donor parts absolutely with all present 
and future doJllinion and right of <·onfrol O\'('l' it, arnl unh•ss tlw gift, 
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i8 intended to take immediate effect, to be complete, as a transfer of 
title, in presenti, and is absolute and irrevocable. Allen v. Pofor
eczl:y, 31 Maine, 338; Dole v. Lincoln, :n Maine, 4:2:2; Donnell v. 

Wylie, 83 Maine, 1-!3; Bourne v. 8tc1.•e1uwn, 58 Maine, 4\JH; ]fill v. 
Stevenson, 63 Maine, 3G4, 18 Am. Rep. :231 ; llobi11 . .'!011 v. Rtny, T2 
Maine, 140, :rn Am. Hep. :308; A ll.'}ll8la 8uriny8 B({11h· v. l/o_qy, 8~ 
Maine, 538. 

This case show:,; the following essential fact:-;. In 1 KU!.l, Joseph .J. 
Bowman deposited $1 ;'">00 in his own name i11 the Hallowell Savings 
Jn:-;titution. A short time before February :20, 1 HOO, he m,ked th<.• 
trea:-;urer of the bank if he eould trausft•r the account "to his brotlwr 
l\l. T. \'. Bowrnan, as lie wishe<l his brother's children to have it 
when he was gone." Ile was told that it could be dom·, and the 
hook sent to his brother with his instruetion:-;. On February :W, 
lDOO, he pm;ente<.l his deposit hook at the bank arnl requested that it 
should be trant-iforred to his brother M. T. V. Bmvman, whielt was 
accordingly done. The account with .Joseph .T. Bowman on the 
books of the hank was halan<'ecl, and a 11ew ac('ount opPnetl with M. 
T. V. Bowman. The old deposit book was surrendered, and a new 
hook was issued in the name of lVf. T. ,_,.._ Bowman, but delivered to 
.Toseph J. Bowman. 

K early two year:,; hefore this, .Joseph had \\Titten to his brother 
Martin, saying among other things,-" Uon't yon thiuk you could 
('Orne on some time before a great while as J would like for you to 
lmmv in case l am taken away what will eome to you." In quoting 
from this letter, as we 8hall do in quoting from others, we do not 
undertake to give literally the writer's illiterate, ungrammatical and 
:,;01netimcs confused sentences. \Ve give them as "'e interpret them. 
March 2H, moo, five or six weeks after the transfer of the deposit 
on the books of the bank, .J m,eph wrote to his brother again, saying, 
"l have transferred to you fifteen hundred dollars, or taken out a 
savingt-i bank book in your name. If I should he tak<.•u a way, it i:-
yours with the under8tandiug that your wifo shall have no part of 
the sum. In ease of your <leath, it mw-:t b(~ divided e<pially among 
your <·hildren. The law i:-; Stl('h in this state that I want to haw 
thi:-- fixed while T am living. l\Iy folks are gmw to-day. I eouM 
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find no pen tu write ,rith. 1 ,rill write with iuk givinµ: you thi;-; ;-;o 

you will have so111<..•thinµ: to f-how, lmt if anything happen;-; that I 

should need it, I k!10w I mn tru;-;t you. I haw a l'ight to do thi;-;. 

I get three arnl a half per eent ht•n~. I mrnt the intl•n•;-;t whik· 1 
live to live 011. I don't know bnt ~·011 had lwtter dt'aw tlw rn011e_v. 

I don't know what you could do with it th('l'<'. \\' rit(' and t<·l1 111<• 

what you think. I shall ;-;m<l a writing· 11mki11µ: tlii;-; µ:ift now you 

will have it to ;-;how \\:hen I am gmH·." 

On April ,\ lUOO, M. T. V. Bowman I'<'pli<·d: "Xmr i11 J'(•gard 

to this gift that you mention. Thl' he;-;t m1.,· I k110,,· of if yo11 wi;-;h 

to do thif-, is to sell(l me a Xt1 \V York dmft for tl1<· amount all(l I 

will pay ~·on four per <·ent iutt\rest on it a;-; long as you live. You 

;-;ay you are getting >~l ppr <·ent no,L ~ ow ] would 

pay _vou 4 per cent intere;-;t a;-; long a;-; yo11 live, and ;-;e11d you the in-

h•rest f-emi-annually. 

<"hildren, that is all right. 

~ \;-; _vo11 d<';-;ire it should go to 111y 

If you should pt'd(•r that l 
slwuld draw from here for the mum·:· i11stm<l of yo11r sernling draft, 

why instruct mt• fully wliat hank to <lr:l\v 011. Please 

let me hear from you 011 re<"eipt of this so l ,rill know what an·ange

ments to make and what to <lo in l'<'g-anl to yo11r proposition on the 

money <piestion." 

A bout this tinw, probably :1ft:er the re('eipt of this ldter, ,Joseph 

went to the bank arnl tried to draw the 111011e:·, saying that he wished 

to Sl•nd it to his hrotht•r. The banker ref11:-:etl to pa_v without tlu~ ordt•r 
of Martin, aml gave .Josq>h a blank ordPr to be 1il1e<1 out h:· Mar

tin for the money. April ~8, 1 \100, ,Jm·eph ern·lo:-:ed thi:-; blank order 

to Martin, in a letkr in whieh he :-;ai<l :- ''X ow l want yon to :-:ign 

the receipt ( order) in thi:-; letter, arnl :-:<·ml it baek to me as I put 

the money in the hank in _Yom· nanw, alHl <·mrnot ,rith<lraw it 

without your order. There i:-; a Trust Company in .\ ugusta that 

pays fonr per cent. I 1ww•r put any money thert'. l ,nmt to se

cure this fifteen lrnmlre<l to you. In ca:-;<• of 111y <1cath lifo i:-; uneer

tain with you and rn<· both i:-; why 1 mmt it <liYide<l equally am011g 

your children, in ease of your <lea th. ); ow :-;end me the intere:-:t. I 

will get the money as soon as I can without losing interest. 

I have the 11101wy in Oaklaiul bank. . \:-: :-:oon as T <·an go then~, 
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I will send you a eheck. X mv send the order. If I can 

do no better, J ean draw it here." 
To this letter Martin replied, 011 :May 8 following. He enclosed 

the order signed by him::-;elf, and :-;aid :-" I have signell the order 
on the Trea:-;m•pr of the Hallmvell Havings ln:-;titution, amount in 
hlank. f think the better way ,rnuhl he frH· yon to·sernl 

<lraft on N cw York for the amount when )'Oil <lra w it. l think that 
woul<l be the :-;afe:--t way. However, tix it ju:--t a:-- you think be:-;t. 

\\'hen it come:-; I will put it riµ;ht out at infore:-;t and :-;ernl yon the 

intere:-;t promptly every :-;ix months. \\'hatever di:--position 
you :--hall make arnl :-;encl here :-;hall µ:o directl)· to them (his children) 

share and .--hare alike at my <leath, after .vou han~ the prntit:-; and in
tere:--t of it while ymi live. Thi:--, I helil•vc, i:-- ,iu:--t al'cording to your 

wi:-;h and what you :--tate<l." 
,J o:-;eph .J. Bowman died May 1 S following, newr having preseute<l 

the Ol'der of his brother to the hank, or drawn the money. The cle
posit book ,d1ich he took ont in the name of hi:-; brother February 

~O, I HOO, when he trarn,forred thl· a<·<'mmt, remained in hi:-; posses
sion until his cleath. 

The first objection raised hy the cxe<"utor to the validity of the 
alleged gift,-that of want of deliver)·,-doe:-; not appear to us to be 
troublesome. If the transaction of February :W was intended to 
vest title to the deprn.;it immediately and ab:-:olutely in Martin, with

out any further present or foture domiuion and e<mtrol of the donor 
over it, then the case :-:eems to fall within the rnk•, as to delivery, 

established in Bad.,ff v. F1·yt, 75 Maine, :W. In that <·ase the donor 
had made a deposit in hank in the name of the done<', ":-;uhject to the 

order of _Lydia P. Frye, dnring her lifetime." Tt was held that 

this constituted a trust, under the l'ircnrn:--taul·e:-: of that ca:-;e. Sub

sequently she informed the treasnrer of the hank that she wished to 

give the donee full coutro] over the deposit, alHl the absolute owner

ship of it. And to accomplish this purpose, the treasurei·, at her re
que:-:t, erased from the hooks the original entry ":-;ul~ject to th<' order 

of :Lydia P. Frye." 
lt being claimed that that eonstitutcd a gift, to tlH· dolll'<', the same 

objection was made in that ease that is made in this, narnel y, want of 
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delivery. But the <·ourt said: "}fore the l'\·idenl'e of title wa:-; given 

to the treasurer. But thi:-- is not all. The <lepo:--it wa:-; 
the subject of the gift. The :l('t arnl <lcl'laration:-; of l\fr:--. Frye with 
the change in the hook:-; were equivalent tu a \\·ithdrawing and re

depo:--iting the m01iey for the donee. If this had been done the de
livery could hardly have been que:--tioned. But the <·e1·e1Hony would 
have been a 11:--ele:-;s one, all(l ,,·otlld han\ addecl no force to the evi

dern·e of a ('h:mge of property." It i:-- important to l)ear in mirnl 

that in thi:-- <':ti-<<', as in JJ((l'l.:er v. Fry<', it mi:-; tlw dq>0:--it it:--elf whi<"h 
wa:-; transferred by the ad:-; whid1 it is <'lainwd cm1:--tituted the gift. 
Frequently the transfer i:-- made hy a dt•lin•ry of the hank-book, th(• 

evidence of the depo:-;it, and that is hel<l to he a :--uffi<'ient delivery, 
even though it has not been assigned. l li!I v. Sfrrrn . ..,011, n:) l\faiue, 
:rn--!-, 18 Am. Hep. :2:11. But here it wa:-; a tran:--for of the depo:--it 

on the hooks of the hank. It was the :--ame :is if hP had drawn the 
money and then depo:--itecl it in his brother's n:ime, whil'h i:-; the same 
a:-; if he had then so depo:--itecl it for the tii·:--t tinw. Xo doubt a de
livery of the money to the trea:-;nrer for the donee i:-- a :-;uffi<"ieut de

livery under such eircu111:-;tarn•e:-;. ~ \]l(l as :--ai<l in /]w·l.·e1· v. P1'!J<', 
"when the ehange of eufry ,rn:-- made tlm:-; giving authority to the 

bank to pay to the douee, it was a more eflel'tual delivery than if an 

unas:-;ignecl pass-book had been given to the donee." 
lVIuch more seriou:-; questions arise when we inquire ,rhether ,To

:--eph ,J. Bowman ever intentionally parted with all <lominion and con
trol over this fund in tlw :-;aviugs bank, and whether he intended 
this transaction to take full efleet a:-; a gift in his own lifetime. The 
answer to the:-;o questi011s must he found d1ieti~· in the two or three 
letters written by him which are made a part of the case. Tho fact 
that he retained the deposit hook is not eonclusiw, though it has 

some weight. But in hif-< letter:-; we think we ean discover his inten

ion, although they are the letters uf an illiterate mnn, a man who 

apparently was unable to express himsl'lf clearly in writing, and 
whose statements in these letters are sometimes obscure arnl confused; 
and although his Pxpressions are not in all respel'ts <'onsistent with 

eaeh other. 
,re think that a fair interpretation of his language justifies the fol-
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lowing eondusiou:-; as to hiR purpo:-;e and intentions. He wantell 
1\lartin's d1ildren to have the monl\\' when he mu-: gmw. So he told 
Trmsurer Dudley. To aceomplish thi:-i purpose he transforred his 

account in the lmuk to Martin. He did not intend by this aet to 

<levest hiuRelf of all bendi<·ial inten•Rt in the <leposit. He did not 
intend it as a gi_ft, immediate all(l ahsolnk. I le internled to receive 

the intere:..:t as long as he live<1, "to live 011.'' The expression, "If 
I :-:-hould he taken :nrny, it is ,nrnrs," hiR prnposal to give l\Iartin a 
writing, ":·.:o that you will haw :..:011wtlting to :..:hmr," "uow yon \\·ill 
haw· it :-:ho\\· when ] am go11<-·," his <1e<"laration that lw ,muted to 

"se<'nre this fifteen lrnrn1rec1 to yon in ca:-:;e of my <lea th," --all :-:how 
that hl' <1i11 not intell(1 to make an al>solnte gift, in pre:..:enti. Though 

he had transforn•d the 11eposit, he retaine<1 thP <1eposit hook. He 
:-;eem:-; to have :..:11ppose<l that he <·0til1l 8till <1rnw the money. For 
these rea:..:on:..:, ,re think that the tran:..::wtion 11i<1 not mnount to a gift. 

It still 1·c•mai11:..: to ill(J uirl' ,rhdhl·r IH~ 1·reate<1 a valid trm,t. ,v e 
think he did. It iR trne that if the trans:wtion mis intended as a 

gift in pre:..:enti, but was imperfi:_•d, :1:..: for want of <lelivery, a trnst 
mnnot now be sub:..:tituktl for the gift. If it was intended to be a 

gift inter vivos, \\·lictlier it "·as perfod or imperfo<"t, it was not a 
trnst. ~Yo1·11·a,11 8uri11y.'! D,rnl.· v. _J_llerri((111, SK l\iai1w, 1-!G. On the 
other hand, if tlw transa<·tion "·as not intended to he a gift, it might 
<'Om,titute a tru:-;t, 

To return again to the fads in this <"ase. ,Joseph Bowman had two 

1·orn·mTc11t purpose:-;, One wa1'l to SC<'lll'e the money after his death 
to his brother Martin's t'hik1ren; :tll(l the other, to sceure the income 

for himself~ during his lifetime. How tli<l he attempt to accompliRh 
the..;e purposes'? He pl:wed the money to the eretlit of hi:-; brother 
in the bank. He made the de<"laration to hi:-; hrotlwr that the mom-y, 

after the brother's death, must he divided e<pmlly among the broth
er':-; children, that he h:1<l transferred the mone_v with that "under

starnling." He re:-;ervcd the interest during his own lifo. There is 
nothing cquivot'al about the purpose of the transfer, 01· in the language 
which dedared it. ]'he hrotlwr took no immediate beneficial interest. 
,Joseph wa:-; to have the income as long as he livc11, alHl the principal 

,ms to he kept ;dterm1f{\s fc_n· .:\larti11's (•liildren. If .:\fartin :w<"cpte<l 
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the proprn:;al, he beeame trustee of the furnl, :-:ubjeet to these two ex
press trusts. Martin did accept. He made a definite proposal to pa_\· 
even more interest than the fund was then produeing, if the money 
should he sent to him for rcinn'stmcnt in 1mm. This appears to 
have been acceptable to ,Joseph. A 11 the following steps seem to have 
been taken. with a Yiew sirnply of taking the money out of the hank 
where it stood in lVfartin':;; name and sending it to Iowa. 

The creation of a trust is but the gift of the equitable interest. An 
unequivocal declaration a:-- effectually paf:-ses the equitable title to the 
cestui quc trust, as <1e1ivery passes the legal title to the d01we of a 

gift inter vivos. ( )ne ma:· constitute himself trustee by mere declara
tion. Bath 8aci11gs h1sfif11tion v. J-lathorn, 88 Maine, 122, ,> 1 Am. 
St. Hep. 382, :32 L. H. A. B77; So1·1r,1,1; 8acin,r;s Bm1!-· v. Jlerrim)I, 

snpra. In the case at bar there ,vcre both deposit and dedaration. 
The character of this transaction was completely determine<l "·hen 

Martin accepted the trust. The mom·y may have been affe<"tcd by the 
trust "·ithout l\fartin's aeceptance. Hut the trnsteeship itself was 
undetermined. HowevPr, when l\lartin consented to act tm<lcr the 
terms of the trust as dedare<l by ,Joseph, he became trush•e arnl the 
trnst was complete. 

J 11 onler to create a trnst, it i:-; llot essential that all sfops he 
taken at one time. The declaration may follow the deposit. The 
declaration may at first be eonditional or provisional, or tentatfre . 
. As in this case, J o:--eph's first declaration may have heen iutPmled to 
be conditional on lVIarti11's a('<'eptan<·c of the trust according to its 
terms. Jf ultimately, as the ref.ntlt of continued negotiations, the con
ditions arc climinate(l, aml the proYisions are settle~(], so that the dc<"
laration hcconH•s mwquivocal, that i:-- sutli('icnt. ,re may, thereforP, 
look thrnugh the scwra 1 lett(•rs \\Tit ten by ,Joseph at <lifft·rent times, 
to till(l his de<"laration of the pnrpos(• of his transfer of the deposit. 
Taken all in all, \\'<' haw 110 tloubt tlwt this purpose was for l\far
tin to hol<l it in trn:--t for the hc•1wtit of ,Joseph in hi:-, 1ifr time, arnl 
later for tlw benefit of Jlartin's <"hildr<'n. Thus he u1wquivocally 
<leC'lared. 

'fhe validity of the trust, if sufli<"ielltly created, i:-, not affected by 
the fiwt that ,Toseph re:--('l'W<l the income of the trust fund dnring 
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life. He might even haw ma<k· himself trrn,tee, an<l resC'rved the 

mcome. 1Vorwo,1J 8ffriny Bon!.· v. J1[er1·iffJJ1, supra. 

A single ,T usti('e may enter a <le<'rec hdow that the plaintiff be pai<l 

its taxable <·osts, and :--u<'h rm:-;owihle <·011111-d foe:-; as may be allowed 

to it, ont of the fond; that the balan<'<' of the fond be paid to tlw 
claimant, 1\fartin T. \'-. Howman; and tha.t :-mid Bowman recover his 

taxable <·ost:-; of the defr~mlant Titeornb, who may han• thnn allowPd 

to him npon the st'tth•mt'nt of his a<·<·mmt as ex<•<·ntor. 

lJ<'('J'<'<' <f('(•ordinyf.lf. 

]),\ ISY FITCH rs. ,TA 1\1 ER HTI>ELIXG EH. 

Knox. Opinion December 20, J no I. 

Pmrlil'i'. ('onti111ianr·r'. .Ye11· 'l',·i((l. 

Bt>fon:> the trial of a ('HUH(' thP <1Pf('ndnnt's <·01111sel prer-;e11t1:•d to thP 1·onrt a 
writkn motion to lrnve the nl'tion di:•nni:--:--!'d, allt>µ:ing that a llPW de(·lara
tion, Hf•tting out a diffnent <·an:-;v of adion, had )1P('n r-;uh:--tituted for that 
originall? file<l with thP \\Tit, without tlH• k nmrkdge or 1wrmis:--io11 of th(• 
1·011rt. It appPaJ"('d from the PXl'Pption:-; that tlw <h·frndant "offrred to 
:-;upport tl1t• HHIIH' h_,. eyidenee and askPd for n po:--tporn•ment of tht:' trial 
for that purpor-;e." Th<' pn-•r-;iding jw1g(' oYt'lTuled the motion and requir
P<1 the (1t•ft>rn1nnt to pro1'P<:'<l to trial. It dicl not appPnr, ho\\-PVE'r, that tlH· 
clefern1ant offt>recl, or ,ms prepm·t•d, to J)l'('HPnt an>· t>Yiden(·e at that tinH', 
but his rnotion wa:-; for a "postporn•111Pnt of tlw trial for that purpost>." 

Jfelrl; thnt tlw ruling of tlH' presiding ju:--ti1·e denying thir-; rnotion for a por-;t
ponement, ,ras 1·ln1rly a nwttf'r of di:--ndion, and in th!' al>HPll<'P of an)·
thing frnding to slHm that this cli:--l'rdion ,rnr-; 11ot propPrl? exer1·i:--Pd 
tht• ruling was not :--nhjPd to t'Xl'l'ption:--. 

ThP <·orn·lnsion i:-- irn•:--istiblt• that tlH' cleft:•11dant k1w\\· lwfore thP trial wlwt 
tlw wit1wr-;s Orff, ,rhosP Pvicl('!l!'P \\·a:-; all<"g<•d to have bet>n 1w,rl>·-dis<·oven•d 
would tPstif)· to or Ii)· th!• ('Xt'l"<'iHP of dm· dilig<'JH'P !llight han• know11 it. 
Furthen1101·e, lwr te:--ti111011>· \\·n:-; for thP n10:-;t part PHHPntially 1·1111111latin•, 
ancl aft(•r a l'ard"td n•adinµ: of all tlw t>vidt:•1H'.P in tl1P case it d()t'H 11ot :--<'!'II; 
probable that IH•r te:--ti111on>' would hav<' l'!1angPd thP rpsult. l'ndn :-;ll(•h 
1·ircumr-;t:m1·er-; a 11!'\\. trial should not hP granttc•cl. 

TeRtimony of witneHHf'H, whose evide1we i:-- allt>gPd to havP hPen nt>,rly-dis
('.O\'f'red, irregularly tak!•n t'annot 1,e 1·011sidered h>· the 1·ourt. 
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A motion for a ne,v trial on the grou)l(l of 1wwly-(liscovered evi<lence will not 
be entertained unless aecompaine<l by a :-;tatement uJHler oath compri,-dng 
the nanwH of the witnesses whose testimon~- is clesire<l and the particular 
facts they are expected to prove, with the grounds of :-;uch expeetation. 
Evidence taken without r-meh rea:-;onable notice and information to the 
opposing party, will not !)(:• n•et·ive<l in support of such n motion. 

Motion and exceptions by defornlant. Overruled. 

Action for trespass to the person. 

The case is stated in the opinion. 

~- JJI. Staples, for plaintiff. 
Jl. A . .John.-.:on und 0. /), Or.'lf1w1·, for defendant. 

SIT'rING: ,v1swm,L, ( ' . . T., E:\JF,Jff, ,vnrTEITOUSE, thnovT, Pow
Em,, FOGLER, J,f. 

\VttrrEHOl"SE, ,T. This is an adion to recover damages for a tres
pass upon the person. The jnry returned a verdict for the plaintiff 
for $810.58, and the case comes to this court on exceptions and a 
n10tion for a new trial on the ground of newly-discovered evidence. 

]. The exceptions. Before the trial of the cause at the December 
term, 1 DOO, the <lefendant's counsel presented to the court a -written 
motion to have the action (fo,rnissed, alleging that a new deelaration, 
setting ont a different cause of action, had been substituted for that 
originally filed with the writ, withot1t the knowledge or permission of 
the court. It appears from the exceptions that the defendant "offered 
to support the Ramc by eYidencc atHl asked for a postponement of the 
trial for that purpose." The presi(ling justi('e overruled the motion 
and required the defendant to proceed to trial. It does not appear, 
however, that the (lefern1ant otfore<l, or was prepared, to present any 
cviclencc at that time, b11t his motion was for a "postponement of the 
trial for that purpose." The rnling of the presiding justice denying 
this motion for a postponcmPnt, was <·lcarly a matter of discretion, 
arnl in the ahscnc(' of anything tending to Rhow that this diRcretion 
mt:,; not prop<"rly exercised tlH· rnling wa:,; not sul~ject to exceptions. 

ll. The motion. It appears from the testimony of Mrs. Orff~ 
whos<' <·vicll'nce is alleg<'d to haw been discovered aft~r the trial in 
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December, that :-:he ,ms a near neighbor of the defendant and had 
known him from <'hildlw0<l. She further testifies, inter alia, that she 
"·as s1mrn10nc<l to appear at th<' Dec<•mber t<·rm of court when the 
case ,vas tried, but the 11ight before receive<l word that the writ had 
lwm <"hanged arnl that they di(ln't need her evidence. She also states 
that the defrrnlant <'.alled at her h011sc to see her just before the 
December court, and tol<l her that he wanted her to come over. 

It is true that tlw wit1wss elsewhere states that she was sHmmoned 
in another <·ase, arnl <lenies that she had told tlH' defendant before the 
trial that she knP"' an~·thinµ: about this case. But she nowhere 
retracts the statement that the <lcf<:·mlant called to see her in Decem
ber before the trial, or explains her testimony that she was surn
monc<l to appear at court in December and the 11ight before "got 
word that the writ had b(•en <"hanged arnl they di<ln't nec·d her <'Vi
den<"e." 

There is no intimation that the writ lu-ul been change<l in an.v 
other case in whi<'h she had bt•en sm11moned, and the con<"lusion is 
irresistible that tlie defendant km·w before the trial what the witness 
woHld tcsti(r to, or by the t•xer<·ise of <l11e tliligmH'e might haw known 
it. Furthermore, Jwr testimony is for the most p:irt essentially cumu
lative, and after a <"arefol reading of all the evidl'lll'e in the ease it does 
not f-;CCm probable that the t<•:-timony of l\Ir:-;. Orff woul<l have ehanged 
the l'<'s1tlt. l Trnkr sul'h l'ircumstanccs a new trial should not be 
granted. Woodi.,; v. J(ml(/11, (i2 l\Iainc, -l-DO; Jl[(()'(lcn v. Jo1·d({n, Gt, 
~faine, D; U1·cc11/c((l v. ( lroundc1·, 8--l Maine, GO; Jlliclwwl v. Cw,. 
f>rf<'. Ry. C'o., 88 l\Iaine, :rn1. 

The testimony of the other witnes:-:es whose cviden<"e is alleged to 
have been newly-diseovere<l, ,ms irregularly taken and eannot hP 
considered by the <·ourt. _..\ motion for a new trial on the gmund of 
newly-discovere<l cvi<l<'IH'<' will not be t>ntertaine<l unless accompanied 
by a state11wnt urnh•r oath comprising the names of the witnesses whose 
testimony is <fo-,irt>d and the particular facts they are expected to prow, 
with the grounds of sneh expectation. Evidence taken without sueh 
reasonable notice and information to the opposing party will not be 
received in support of :-nwh a motion. 0-il/Jcd v. llroodbu,ry, 22 
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Maine, 246; Jllel'l'ill v. 8haffncl.'., 55 Maine, 37--!-; O[-tf'rml v. C?orl.·, 
70 Maine, 94. 

J~~rception.<.: and motion m•f1·nded. 

FREDERICK H. KonLE vs. LEo:XARn L. Bmnna,L. 

Penobscot. Opinion December 20, 1\)01. 

,S'ule. Rescission. Ti111e. ])c1111.u·1·age. Recrmpment. 

The plaintiff bargained ·with the defendant for a quantity of hay and straw, 
which was subsequently shipped to him according to order. He paid tlw 
freight, and, without exarnination of the hay, caused one load of it to be 
removed from the car to his barn. After examination, the sarnP day, he 
became sati:-;fied that the hay was not of so good quality HR the contract 
f'alled for, and he so notified the defendant immediately, adding, "The 
car is on the track at your riRk." Six days later the plaintiff returned the 
the load of hay taken to the car, which in the meantime had become 
:-:ubject to demurrage. The plaintiff has sued to recover the freight paid, 
and the defendant ha:-; filed an account in :-:et-off for the price of the hay 
and straw. 

ITcl<l; that if the hay ,vas not as good as the contract called for, the plaintiff 
might have declined to accept the hay; all(l that after he received a part 
of the bay, under the circumstances, he had a right to rescirnl the contract; 
that to rescind the contract he must re:-;tore the hay "·ithin a reasonable 
time; that the delay in this case was unreasonable; and, hence, that 
the attempted resciRsion was ineffectual. It follow:-; that the title to the 
hay and straw remained in the plaintiff, and lw cannot reco,·er back the 
freight paid. 

Ileld; that the defendant may recover on his account in set-off. But as it is 
evident that the hay received was of a poorer quality than that which tlw 
<lefendant agreed to deliver, the plaintiff may recoup. The def'Prnlnnt is 
entitle<l to recover only the adual value of the hny. 
( )n report. ,J ndgment for defendant. 
Assumpsit for freight and cartage paid hy plaintiff on a c·arlo:1<l 

of hay and straw, ~hippe(l him by defendant. Plaintiff daimed the 
quality of the hay was poorer than he ordered mHl sought to l'('S(·ind 
the sale. Defendant filed a set-off for the pri('e of th(• hay and :41':I\L 

The case is stated in the opinion. 
JI. l[ Putten, for plaintiff. 
II11go Clm·l.'., for defendant. 
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SrrrrING: "\VrswELL, C . • T., E~mRY, \Vu1TEHOUSE, Srrnocr_r, SAV

AGE, Powmis, J,J. 

SAVAGE, ,J. This case comes up on report. \Ve think the essen
tial facts to he dednce(l from the cvidenee arc as follow:--: 

On September 1,'>, l HOO, the plaintiff wrote to the defendant, 
"You may ship me car of straw at price named $7.00 per ton in 
Bangor." Four days later the defendant wrote to the plaintiff, and 
afler explaining his inability to ship a whole car of straw, said, "l 
don't see any other way to loa(l the car but to mak0 np with hay. 
The hay will cost you $13 in Bang01·. Shall I ship it to yon or 
not." On the same day, September 1 D, the plaintiff replied, "If 
your hay is extra nice, strictly No. 1, you may ship Yfith the straw at 
that price, but if not, please ship the straw arnl I will pay the differ
crwe in freight on half car of :--traw." After some delay, but without 
additional negotiations, the defernlant shipped to the plaintiff a car of 
straw and hay, which arrived in Bmlgor September "27. September 
2H, the plaintiff paid the freight, ten dollars, and ,vithout examination 
of the hay, caused one load of it to be removed from the ear to his 
barn. After examination, the same day, the plaintiff immediately 
wrote and also telcgraphc<l to the defornlant that the hay was not 
"first clasH," that he did not want it. He added, "The ear i:-; on the 
track at your risk; what will you (lo about it?" This was 8ahm1ay. 
On the following Monday, October l, the defendant eallecl upon 
the plaintiff in Ballgor. The plaintiff :-;aid he would not aceept the 
hay, and demanded of the defendant the ten dollars paid for freight, 
and fifty cents paid for trucking the loacl which had been remoYed. 
The clefomlant offered to pay the ten dollars, which the plantiff de
clined. A littfo later, the plaintiff: speaking of the hay which had been 
remov<xl, said to the defoll(lant : "There it is out there in the barn. 
If yon take it where it i:-;, it will cost _You ten dollars and fifty cents. 

1f I put it h,H'k, it will <·ost you elewn <lollar:-;." Still 
later in the day the defo1Hlant Jlotificcl the plaintiff that the hay on 
the <"ar was at hi:-; risk and dispo:--al. The plaintiff replied that he 
would not take it. On the fifth day of October the plaintiff returned 
to the car the hay whi<"h had been removed, and notified the defend-
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ant that the carload of hay "'as at his risk and disposal. The reason 
assigned was that the hay was not of the kind or quality whieh had 
heen purchased. 

The plaintiff now brings thi:-; action to recover the ten dollars paid 
for freight, and one dollar for truekagc of the load removed and 
retnrne<l, fifty cents each way. The defondant has filed in set-off an 
account for the contract price of the hay and straw sold. 

\V c are satisfied that the hay in question was not "extra nice, 
strictly No. 1" in <piality, m; stipulated in the onler given by the 
plaintiff. Inasmuch as there was no opportunity for inspecting the 
hay before delivery, the defendant, by a<·<·epting the plaintiff's order 
and shipping the hay, impliedly agreed that the hay was of the qual
ity specified in the plaintiff's order. The hay not being of that qual
ity, there was a breach of the defemlant'i-; implied agreement, and the 
defendant accordingly would lulYe been jnstifie<l in declining to 
accept the hay. Bnt he removed one load, which, under the circmn
stances, was an acceptance, unless rescinded. N everthcless, he had a 
right to rescind the contract. To ref-wind the <'ontract, he must 
restore the hay. Pratt v. Pkilbrool.·, ~~:1 Maine, 17. To make the 
rescission effective, the restoration must be within a reasonable time. 
lVingate v. King, 2!1 Maine, :;;). The plaintiff did claim to rescind 
the contract, and he restored the hay to the <'ar from which he took 
it. If this was done seasonably, the title in the hay would then be in 
the defendant, arnl the plaintiff may rc<'ovcr the amonnt he advmwc<l 
for freight. 

The ease at thi:-; point turns upon the answer to the question 
·whether the hay was restored within a reasonable time. \re tliink it 
·was not. A party desiring to re:-;ci]l(l rnu:-;t nsc proper diligen<·e. 
C11tl<'1· v. Oi1lmH1, :rn lVfai1w, 17(>. Tlw plaintiff began 11nloa<li11g 
the hay Saturday, Heptcmhcr 2D. ft \\'Hf,; not restored to the car 
until Friday, October .). "\r(' think tliat tl11f-; dda.v in it:-:df wa:-; 
111m'af-;onable. But a:-;i(fo from that, whilP th<' p1aintiff was <lelayi11g 
the 1·estoration of the hay, the ~ar upon whi<'h the n·maining hay and 
straw was loaded Juul become sn~ject to demm-ragl'. The (lefrmla11t 
was thereby made liable for extra expense. ~lerely restoring the 
hay <lill not pla<'e the parties in statu <p10. Potter v. Tifrm11/J, 22 
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lVIaine, 800. Therefore the attl1mpte(l n~:-:cis:-:ion was inetfectnal. 
The title to the hay and straw remained in the plaintiff. He cannot 
recover back the freight paid in pursrnm<'e of his contract of pur
chase. He nrnst pay for the hay and i--traw. Bnt he is entitled to 
show, by way of recoupment, that the hay received was of a poorer 
quality than that which the defendant agreed to deliver. .11fo1·.w, v . 

.1.lI001·c, 8:1 Maine, 473, 2i3 Am. St. Hep. 78:\ 13 .L. H. .A. :22-1:. 
And the reduction in damages should be the (li-fferenee between the 
value of the hay arnl strnw de]ivcrc(l and that of the ha.v arnl straw 
contracted for. 

Applying this rule, the evidence safo,fie:-, us that the dcfimdant 
shonhl rc(·owr only seventy-five dollar:-; on his account in set-off. 

Jadyment j<JI' thr d<fe11d((11f for .wTe1dy-.fire dolla/'I; 

<Ind i11fc·1•e.r.;f ./1'0111. fh<' r/((f(' rd' th<' 11Tif. 

CH.AIU,ES F. F1tOS'l' 

\Vashingtou. Opinion J)e(·emhcr 2:~, 1 DOl. 

TVittCI'.~. Con~t. l~m1·. Co1111111'1'Ci'. R11il/'()l/ds. Spec. L111/'s, 18.<J.J, c. 4,,.f.. sfrt of 
CoJ1g1'c.~.~, April 1.?, 1.900, r·. 1st. l'. ,,.,._ ( 11J11st. ,11'1. 1, ~ l'Ill, Poi·. ,J. 

1. Undl'r the <·ommpn•e dam,(' of tht' Vnitt>d ~taks Constitution, Art. l, 9. 
\'lfl, par.:}, ('ongn•ss has th(' }Hl\\'Pl' in th<· i11tt>rPsts of <·011111wn•p to nu
thoriz<~ tht> ohstn1dio11 :111•1 t'\'8ll (•lo:-:ing of the nadgation of n tide-,rnkr 
channel. 

2. Congress hayinµ: Ii.,· an ,\d, npprnyed .\pril 12, I\HJO, ''d<:'<·larpd to h(• n 
la\\·ful stnl('tt1n•" thv trpstl(' built and 11wintni11t•d Ii_,. ilH' ,ra:--hingto11 
( 'ounty Hail]'():td ( 'ompa n,v ll<Toss the tidt>-,rnfrr <·lwmwl hehn'Pll l'lea:--
ant l'oint arnl Carkl\\' I:--larnl in tlw UJ\rll of l'<•1T:,·, the eourt cannot now 
t·onsi(kr tlw ipwstion wht-'ther thE' trt>:--tlP i:-; "so <·onstrnctP(l a:-; not unneet:>s
sarily to obstruct the nayigation" of thllt <'ha1rnPl as require(l b,v the ,\<·t 
of the ~tail• Legi:-:lnture authorizing tlH' <·on:-:tnH'tion oftht> trest]('. 
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3. The provii-;o in the ATt of Congress, "Provi<lrd that i-;ucl1 rno<litieations 
arr malle in the trestle's present position, condition and elevation as the 
~enetary of "'ar may onh'r in the interests of navigation," is of the, nature 
l·ornlition subsequent, arnl thl' trestle must be reganled by the eourt a::; a 

lawful structure until the ~ecretary of "~ar shall order moditieatiorn; which 
the company shall neglt:'d to make. It (loes not appear in this case that 
any 111o<lifications have !wen orderrd. 

--!. The right of navigation in a tide-watp1· drnnnd is not an irnlivhlual 
privak p1·opl'rt~·-right, proteck(l from governmt:'ntal adion by tht' consti
tutional prodsion .prohilJiting- the taking of priYate propt:'rty without just 
l'Olll}lt:'nsation. It is a puhli(· right only, "·hieh may be abridged or extin
guisllt'd at tlH' ph-•asure of tht• soH'l'eign ading for the puhlie, and without 
making eonqH::'nsation to those ,rho \H'l'l' wont to use it. Tlw right is 
al,,·a~·s sub.it'd to l>P thus t•xtinguisht:'d, arnl indid<lnals shoul,l not assume 
it to bP penrnment. 

3. The fad that tlw building arnl nwintenanee of tllt' trestlt:> arnl tlH:' l'.Oll
sequent dosing of the ehannel by the railroa(l company urnkr the authority 
of the Legislatun· an(l of Ccmgress, has St'riously damage<l the business of 
tht• plaintiff arnl the selling yalue of his propt'rty a(ljoinii1g tlH:' ehannel, 
does not entitle him to <'0111 pem,ation from tlw railroad eompany, none 
of his propt'rt~· Im Ying ht'en Pntnl:'d upon or us<'d b~- the eo111pa11y. It ir-; 
tlte t·o111111011 ('ase of da11111u111 al>sque injuria. Tht> c-ompan~· has not 
wronged the plaintiff. 

On rq>ort. ,T ll(lgment for defornlant. 

~\eticm on the <',t:--<• brought to reeover damages claimed to lmve 
been su:--tai11e<l by plaintiff hy reason of the building arnl maintenance, 
by the defrrnlaut eompany, of a trt·stle for its railroad aeross the 
<'hannel leading to 1t tide-water cove) in Passamaquoddy Bay, whereby 
aece:--s was cut off from plaintiff,-:-- f-torc and mill to the high sea:--. 

It was admitted that the railroad was cluly located and the loca
tion filed with and approved by the Board of Railroad Commissioners, 
and that that body had granted a certificate to operate the road over 
the trestle. 

The cove wa:-- closed to vessels by reason of the tre:;tle May :W, 
ums, and has remained so ew1r r--ince. An A<·t of Congress, ap
proved April 1:2, lDOO, cleclared the trestle to he a lawful r-;tructure. 
Plaintiff introduee<l a <·ertitied copy of thi:-- act a:; reporte<l ba<'k to 
the 8enate from committee, with alteratiom; showing that the bill was 
not enact<·cl in it:-, original fol'lll. The following- word~ were ;-;trieken 
out, viz:-" In tlH,ir p1·p:--c'11t po:--ition, <·ornlition, arnl <'lcYatio11, arnl 
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shall be so held and taken to be, anything in auy law or laws of 
the United States to the contrary not\vithstanding ;" also the whole of 

§ 2, viz:-" That the \Vashingfon County Railroad Company, its 
successors or assigns, is authorized to have and maintain its said 
trestles at their present site and elevation and _in their present condi

tion," and in plaee of the stricken portions was insertecl the prnviso 
at t}w e]l(l of the bill as printed iu the opinion. 

The eb:mges in the bill were on the re<·ornlll<'ll(lation of the \Var 
I )epa rtment. 

G. JI. llu111,011, ~l. 1'-l'f. ('luir, and I,. J[. ScN'<•mnu, for plaintiff. 

The right whi<'h a riparian owner has in a 11avigable stream when 
traveling upon it J11t1st h<· <listinguislwd from his right to 
reach navigable ,rnter from hi:-- own land. The fomH·r right is one 
which belongs tu him as one of the publi<'. The latter is a private one 

inci<lent to the ow11ersl1ip of the a<Uoining prnperty. 1f it is taken for 
the benefit of the public he is entitled to eo111pensatio11. 

In Uo:•w v. ( /rore.'!, ;:, lI. & G. (i] :1, an inn-keeper reeovercd damages 

again:-;t tlH· defondant for wrongfully preventing the access of guests 
tu hi:-; hou:--l', sitnate(l on tht> river Thames, by placing timbers in the 
river oppm,ite the inn. Tindal, C. ,J., :--aid: "This is not an action 
for obstructing the river, but for ob:--tnicting the access to the plain
tiff's house on the rin·r.'' 

In f,yon:-i v. Fi."i/i111011ycr.-;' ( 'ompull!f, l App. C:u-;rn~, lH>2, Lord 
( 'aims said:-"~\:-; T lmderstarnl the judgment in Ro:-w v. Grovrs, it 

went not upon the grouml of public nuisance, accompanied by partic
ular damage to the plaintiff~ but upon the principle that a private 
right of the plaintiff had been interfored with. Inde

pendently of tlw anthorities, it appears to me <p1ite clear that the 

right of a man to step from his own laml into a highway is something 
(1uite <liffcrent from the public right of using a highway." 

Plaintiff had all the right:-; to llRC the waters of the cove and chan

nel in common with the public, and in the f4ame mamwr; but in addi
tion Jw had a right of rnwigation of a very diftl\rent character eon-

11ectc<l with an <•xdusive right of ac<'ess to arnl from a particular 
,vhart: whi<'h was not a right in common with the rest of the publie, 

f<)I' other members of the pnhlic had no ac<'P:--s at this particular 



Me.] PROS'l' V. RAILROAD CO. 70 

place. This becomes a form of e1tjoyment of the land, a disturb
ance of which may be vindicated in damages. 

Legislative authority has been exercised a:-, far as impeding or 
impairing navigation, but no case jnstifies destroying navigation. 

The altered appearance_ of the bill, as finally enactecl, shows the 
futility of plaintiff's attempt to legalize the structure, as it existed, 
and that some act by the Secretary of "\Var pursuant to the bill was 
necessary. 

"No intention to complctdy obstruct navigation appears in either 
act. The fact that a bridge is a public benefit will not prevent its 
being a nuisanee if it obstructs navigation.'' /)cw<' v. Pcm·m;,e 

Rridye Co., :; American La,v Register, 7f). 
0. A. ()w·1·an and B. n. ]}fwl'my, for defendant. 
Bridges which are connecting parts of turnpikes, streets and 

railroads, arc means of commercial transportation as well as navigable 
waters, and the commerce which passes over a bridge may be much 
greater than \\·ou kl ever be transported on the water it oh-,tructs . 
. Aneient Charters, ek, 148; Uilmun v. Ph-ila., :3 lfo//., 7'25; Ponncl v. 
T1u·(·/.·, ~)., U. S. 4G2; O(l'(l1rcll v. Arncri('({n Bl'idye Co., 113 U. S. 
'200; Willu 111.<'ffr 11·011. H,·idyc Co., v. lf(ltch, J 2., U. S. 8. 

It is competent for the legislature to give retrospectively the ca
pacity it might have given in advance. Cooley's Const. Lim., p. 4G5, 
Gth Ed.; 1'JYnyle v. Snpe1·uiso1·s (d' JJJumt!wn, :rn \Vis. 3G:;; .AUen v. 
Archer, 4~) Maine, :1-!G; 01'ic11tul Bunk v. Fi·<'<'.'-!e, 18 l\Iaine, JOH, :w 
Am. Dee. 701. 

}'or any lawful aets done by the defendants in the construction of 
their road the plaintiff will not be entitled to recover damages, 
although he may have been indirectly injured. Hoye1·.,.;, v. l{cnnebec & 
P. ll. B. ('o., H5 Maine, :~JU; 1'1wing v .. R1i8s('II, 7 Greenl. 27:3; 
Chlleru1e1· v. 11Iar8/i, J Pick. 418; Gmrc11 v. Penob:-;cot H. H. Cb., 44 
l\Iaine, 1-10. To srn-;tain his action plaintiff nrnst shmv that t.lw 
damage he has :-;ustained, if any, "is not common to other:-;", to use 
the expression of Lord ( :okt'. 8tet:-;on v. Jili:1·011, lU Pick. J-J.7, :n 
Am. De('. J 2:3; /.,ow v. l\~1,011·/fo11, 2G Maine, 128, 45 Am. Del'. 100; 

lfrmr11 v. lVitfso11, 4 7 l\Iaine, 1 (i l, 7 4 Arn. ])p<•. 48'2; 1[oli11e.,.;, v. 

( hrthdl, 80 l\faine, :n. 
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Plaintiff does not show that the i11jury to him is diflerent in kind 
than that suffered by other members of the public; simply that the 
present consequential damage to him may be greater in degree than 
to others. The case has no analogy to those in which an obstruction 
in a navigable stream sets hack the water upon the plaintiff's land. 
JJ1ackwc1I v. Old C!ololl,lf H. R. Co., 122 Mass. 1 ; Dcwid.'!0/1 v. 
Roston &· 11foi11e R. ll. :~ Cm,h. H2; JVillw1·d v. City (!/ Chmhridy<', 
:~ Allen, :,,4; ,vood on Xuisaneef-:, Vol. 1, p. 14; ,vaite's Actions 
:md Defense::-,, Vol. 4. p. 7:W; ,v ood on Railroads, Vol. 2, p. 1127; 
( 'oole.Y on Torts, 7:31. 

S1TT1~u: \Vu-;\\'ELL, C. ,J., E:\IEHY, \VIIITEIIOCKE, 1-;TH<>U'J', H.\ ,._ 
.\<a:, PEABOI)Y, ,J,f. 

E:\rnnY, ,J. .\ small ti<le-water lmy 01· ('OVC makes westerly from 
Pas:-;a111a<p10ddy Bay into the land in tht• town of Perry. The 
cntran<'e to this cove from the Bay is a 11avigahle <'hanncl between 
Pleai--ant Point on the mainland on t]w north and Carlow Island on 
the ;-;outh, and this eluurncl for the purposes of this ease may be 
regarded a;-; the only practicable passage by water in and out of the 
eove. For several years prior to l 8DS, and since, th<.> plaintiff has 
owned a tract of land on the shore of this cove about thrce-q narters 
of a n1ile 11p the cove from the entrance. On this tract of land prior 
to lSHS, he lia<l built a wharf into the cove and had built a grist 
mill, an<l was carrying on a business of buying, grinding and selling 
grain, ek., and also was dealing: in wood, country produce, etc. 
The most of his transportation of the merchandise of his business was 
hy water to and from his wharf, in and out of the cove, through the 
entrance above described. From this wharf and cove vessels and 
hoats could proceed h,v sea to other coast states and to the coasts of 
fi_)reign nations. 

The plaintiff had been carrying on this business in this manner 
through this navigable channel for several years prior to 1898, when 
the vVashington County Railroad Company, in lmilding its railroad 
into Eastport, built and has since maintained and now maintains a 
trei--tl<> across this eh:.nmel between Pleasant Point arnl Carlow Tslarnl 
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for the pa:-;:-;age of it:-; train:-;. Thi:-; trestlt, pr,wtirnlly p1·ewnt:-; an.,· 

navigation of that <"hannel arnl any tran:-;portation h_v water in and 

out of the cow. This event has greatly injured the plaintiff':-; lmsi

ness and the value of his wharf and mill, although the railroa<l <·om

pany has not taken nor tr<'Spaf-\:--ed upon any of hi:-; land or othPr pro

perty, but only interfi}red "·ith hi:-; right of navigation through the 

channel into the bay mHl :-;ea. He ha:-; brought this action on the 

case agaim,t the railroad <'ompany to re<·over <·mnpensation for the 

i1~jury t}rn:-; done him by the <·ompany':-; ads in lmihling arnl main

taining that trestle. 

l. The fir:-;t qne:-;tion 1:-;, wlidht'I' the d<'foll(lant ,·onipany ha:-; an.,· 

legal right to build and maintain a tre:--tle of that <"harader at that 

place with :-;uch effeet. ft m1:-; authorized by it:-; <"harkr (Special 

Laws of 180:3, ch. -+,>-¼) to loeate, eonstruct, maintain and operate a 

railroad from :-;onw point on the _Maine ( 'entral Railroad in Haneock 

County to Calais, including a bran<"h to Ea:--tport. It wa:-; also 
empowered by it:-; charter ( section ,>) "to erect and maintain bridge:-; 

aeros:-; tide water:-; which its railroad may cros:-; ; provide<l 
they shall he :-;o con:-;truete<l a:-; not mmecessarily to ob:-;trtl<'t the 

navigation of :-;nch water:-;." 

Under this eharter the <left:,ndant <·ompauy duly lcH'ate,l it:-; branch 
line to Ea:-;tport aero:-;:-; thi:-: channel where the tre:-;tl<~ now i:-;, ;tl](l thi:-; 

location wa:-; <luly filed with the Hailroad Conm1i:--:--ioner:-; and th<' 
County Commissioners arnl was duly approve<l by tlwm. T]ie 

defendant company thereupon, in 18DS, built the trestle 011 the line 
of the approve<l location to support its railroa<l track and now main

tains it as a part of it:-; through railroml from Eastport to its connec

tion with the Maine Central Railrrnt<l aiHl with the railroad system 

of the United State:-; arnl Canada. The Railrrnul Conunissioncrs 

gave authority to the eornpany to operate it:-; railroad over the trestle 

as now constructe<l. 

The plaintiff~ howe,·er, <·ontemb that all this g-ave the ,ddl:ndant 

company no authority to constrnct aml maintain the trestle it ha:-;; 

viz :-a trestle :--o <·onstruded that it umwcessarily ob:--tructs and even 

entirely prevents the navigation of this chmmd and <·ow. He claimr; 

VOL. XUVl. U. 
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that the proviso abow (ptoted in § 5 of its charter limits its authority 
to build bridges and trestles to those of such character and com.;truc
tion as will not mmecessarily obstruct navigation as described, to his 
detriment,-aml hence this trestle is, as to him at least, an unlawfol 
strueture not authorized by the company'B charter. 

To meet this contention of the plaintiff's, the defendant relies upon 
an act of the ( :ongress of the United States, approved .April 12, 
lH00, ( eh. 187) of the following tenor, viz:-"Re it enacted etc.: 
That the trei4le on the Ea:--tport Branch of the vVashington County 
Railroad Company, being the property of the \Vm;hington County 
Railroad Company, and nmniug from th(• extreme point of laud 
south of Pleasant Point in the town of Perry emmty of \Vashington 
and State of l\fainc to the extreme n;H'them end of Carlow's Island 
in the town of Eastport in said eounty arnl Stat<-·; arnl a certain other 
trestle, also the property of said railroad ('.Ompany, in the Ea:-;t 
l\fachias HiVl'r in fo;aid county of \Vashingtou and State of Maine, at 
the cxtrenw end of :-;ai<l river near the village of East :Machia:-; in :-,aid 
county and State, be, and both of said tre:-;tles hereby are, declared 
to he lawful struet.m•p:-;: Provide<l, That sm·h mo<lificat.ions are 
made in their present position, comlition, and elevatiou as the Secre
tary of \Var 111ay 01·<ler in the int<.•n•:-;t:-; of navigation." It is not di:--
puted that the tr(•f:-tle first <lc:--erihe<l in the ahow\ ad i:-- the tre:--tle 
in <piestion. 

\V c have now to l"OnBi<ler the effl~d of this act of Congress upon 
the question whether the tre:-;tle as now built and maintained is a 
lawfol or unlawfol structure as to the plaintiff. Under the com
merce clause of the constituti011 of the l T nited States ( ...:\rt. ] , § VIII, 
par. :3.) Congre:--:-; undouhteclly ha:-- full and exelusive jurisdiction 
over navigation arnl cornmerce in thi:-; cluumel whenever it chooses to 
exercise that jmisdictiou. \Vhatever navigability existed in this 
channel and cow to and from the plaintiff':-; wharf; was tlirectly 
available to commerce with other Rtate:-; and foreign nation:-;· over the 
water:-- of the l'OVl', ehannel, bay and the great highway of the ocean. 
"Commerce among States does not :-;top at a :-;tate line. Corning 
from abroad, it penetrate:-- wherever it ean fin<l navigahk· waters 
reaching from without into the interior, and may follow them up a:-; 
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far as navigation is praeticabh·." ( iil111m1 v. J>l,i{(((/e/pliia, ;; Wall. p. 

72D. In Chl'<l1rel{ v . .,l111<'l'il'a II UicN Rridyc ( b., 11 :; U. S. 205, the 

American River, a l--mall branch of the Sacramento, though entirely 

within the State and navigable onl ~' by barges and small steam boat:-;, 

was yet said to be a navigable water of the United StateH and as such 

under the control of the government of the Unite<l States, as to its 

navigation. So Grand Hiver, though wholly within the 8tate of 

Michigan and flowing into Lake Mi<'higan, wa:'- hel<l to be within the 

commerce clause of the U. R. Corn,titHtion. 11,e J)a11iel Bui{, 10 
\Vall. 557. \Vhen, therefore, Congress act:-; and Ho for as it acts in 

the premises, the jHrisdiction of tlw State gowrnment, jlHlieial aH 

weJl as legislative, rece<lc:-;. If Congress <k<·lares a bridge or other 

strueture over or on navigable ,rnters to be :m unlawful structure, 

the State legislature cannot make it lawful nor <·:m the Htate <·ourt 

declare it to be lawful. So, if Conµ:ress <lt)(_•lareH the HfrlldHre to be 

lawful, neither the State legislature nor the State <'Ourt ean, even 

upon the most plenary prnof~ declare it unlawful as interfering with 

navigation. T'he judgment of Congres:-- is conelusive, not to he quei--
tioncd by any court. In tlw Wludi,ny B1·/dye case, 18 Howard, 

421, the · l T_ S. Supre11H• ( \mrt had, Hpo11 alkgation and proof~ 

al~jmlged the vVheeling Bridge aerosH the Ohio River to be :m unla,,·

ful HtructurP as ob:-:tructing the navigation of the river, arnl had 

<leereed that it :-:honld he rc1110ve<l or Pl<'vak<l Ho as to permit free 

navigatio11 of the river. Tlwn Congress pass<•d an act <k-claring the 
bridg(_• to he a hnd'ul strudltrc in itf-- then poHition arnl elevation. 
The court hel<l that thi:-i act of Congress conelusively determined thit-1 
bridge to be a lawful structure at its th<·n d(•vation, and that tlw 

c<mrt could not proceed further in the matter. In the Clinton Bridy<' 
case 10 \Vall. 454, the plaintiff sought to prnve that the bridge 

acros~ the lVIiH8issippi River was a Herious arnl d:mgerorn, obstruction 

to navigation to his Hpecial detriment. After the erection of the bridge, 

Congress pas:-ied an act declaring that the bridge ( describing it) 

"shall be a lawful strudure." The court hel<l that the act of Con

gres:-i took the qne:-ition from the <·ourt. The action was thereupon 

<lismissed without hearing any evidence. fo Jlfill<''I' v. The Jllayor 

<d' Se11' ViJJ'!.·, 1:~ Blakhford, 4nn, a <·as<· <·om·Pming the Br\>oklyn 
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bridgt•, tlw ( T. s. ( 1il'<'llit ( 1011rt eon8i<lere<l tlw efle<·t of :Ill ad of 

Congn~88 dt•daring a bridge over mwigable waterH to be a lawful 

stru<"turt•, and after reviewing the authorities, 8aid: "It results from 

the cases eorn-,itlered, that the authority of Congress is paramount in 

the regulation of eommerce mHkr the eon:--titutio11; arnl that its deter

mination in respect to inforforence with navigation hy oh:--tructi011s 

thereto i:-; <·<mdu:--in~. \\rhat it authorize:-; ma.'· be ,iu:-;tified lipon its 

:rnthority. ,vhat it forhi<ls i:-- necessarily m1la wfol. :X or is it to he 

forgotten th:,t this pmver of Congress i:-- at all times eapabl<\ of cxer

el:--l'. If it :--houl<l turn out that the jlHlgment of ( 'ongre:-;:-; haf-- been 

mi:--taken arnl that navigation i:-- i1~jurio11sl.'r aflecte<l, it ea11 hy law 

require the bridge to he altered or n·rnon·d arnl <'an a<lapt it:-; regula

tion of eomrnen·<· tu its view of the puhli<' interPst:-;." Thi:-- language 

wa:-- quote<l with approval hy the ~e\\· York Court of _Appeals, in 

A·o1Jle c.1· l'<'I. Jforph.11 v. Ar<'lfr,1;, 7li ~. Y. 47;\ aml the dec·ision \\'US 

affirrnc<l 111 J/i//('J· v. Jfo.'JOI', 1 ()!) l T. s. :is;;, 
It must he app:n·t•nt frorn the foregoing authoritie:--, and from tlw 

nature of tht• <•a:-;p, that if C011gn•:-;:-; 11:1:-- de<'lan~<l this tre:--tk, a:-; nmv 

<·on:--fru<'kd :md 111:tintained, to Ii<• a 1:1\rful :-:tnl('ture, thi:-- <'Olll't <'an

not hear tlw plaintiff to <·0111plain that it milawfoll.'r impc<lef-- him in 
n:1vigati11g tlic <'ham1<_•} mu) em·<·. In :-:1wh <'a:--(', tlw q ueHtion of law

ful11e:-::-; or 11nlawfol11e:-;:-; of the :-;trndmT ha:-- been taken from tlw 
('O\ll't, 

But the plaintiff <·oufo1Hls that the ad of Congress haH not declar

ed the trestle tu be a lawful Htrnl'ture in presenti, but only in futuru, 

in ca8e and when the defondant <·ompany shall perform the condition 

of the proviso of the ad, viz:-" Provided that :--ul'h modifications, 

arc ma<fo in their [its] present pof;itio11, eondition and elevation m, 

the ~el'retary of \rar may order in tht• intere:-:t:-; of navigation." He 

says, aml truly, that it does nut appear that the defondant company 

ha:-- made any such mmlitimtions, and he urges that :--uch modifica

tions are a condition prece<lent to the tre:--tle becoming a lawful strn<'

tnn·. But it doc:-- nut appear, either, that the Secretary of \Var has 

ordered any modifications, or that he deems any to be necessary in the 

interests of navigation. The proviso i:-- evidently a condition subsc

<p1ent. only. The tre:--tk i:-: <lc<'larcd to l,e a lawful :--trud111T in pn·-
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seuti. lt is made sul'h, nntil the defendant <·ompany shall foil to 
make the modifications ordered by the Secretary of \Var. If the 
Secretary does not order any mo<lifimtionf-, and apparently he hai-
not, then the trestle remains a ]awful stnH'ture if kept 11p in it:-; then 
present condition. It was compet<.'nt for Congress to thus fix the 
matter, _Jfi/l(''j' v. __ M(/.IJOI' (d' X v., <_fr. 1 OD u. s. :ms; South 01roli11a 

v. ( l<'o1·yia, U!~ U. S. 1!3; and Congress having done so, persons 1le:-;ir
ing the removal or modifiC'ation of the tr<-•stle a:-; an obstnwtion to 
navigation should apply to Congre:-;s or to the Seerdar.v of \Vm-. 
The courts have now no juris1liction in the matter. 

If. The plaintiff further contends that even if the trestle in it:-: 
present mmlition is a lawful strueture, arnl is lawfully maintained by 
the defendant company, he ha:-; neverthclei-;s :-;u-ffi,!red 1mwh pecuniary 
Josi-- from the aetion of the defendant <'Ompany in lmil<ling arnl main
taining it and should be re-imhursed therefor by the company. I le 
concede:-; that the company has not taken, nor even toll<·hell, any of his 
tangible property, real or per:-;ona1. The trestle is three-fourths of a 
mile distant from the property descrihell in this suit. But the <"lo:-;ing 
of the ehannel by the tre:-;tle has undoubtedly reduee1l the earning 
powers arnl selling value of his property on the ('OV<-', and has lessene<l 
the profits of the business he was carrying on there. He eJaims he 
has a cause of action against the railroad company for the i1~jury thus 
done to his prnperty and bnsinPss. 

This <·laim <·annot be sustai11c<l. The only right of the plaintiff 
intcl'forecl with by the <lefr\rnlant <·ompan.'· wai-; his right of navigation 
h.'· water in arnl out of the cove through the <·hannPl. Thi:-; right of 
the plaintiff, hmren~1·, ,ms not hi:-; private pt·opPrty, nor <\Ven his pd
rnte right. 1t eoul<l not h<• bong;ht, i-;old, leasell or inherited. He 
dill not earn it, ereate it Ol' aequire it. I fe <litl not own it as against 
the sovereign. The right was the right of the pub]ie, the title all(l 
control being in the sovereign in trust for the public and for the ben
efit of the general publi<·, al1(1 not for any particular in<frddual. The 
plaintiff only shared in the public right. He had no right against 
the pnblie. Th<> sovereign had the absolute control of it and could 
re>gulate, enlarg<', limit or <>V<'ll destroy it, as he might <leem best for 
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the whole public, arnl this without making 01· providing for any com
pensation to :--uch individuals as might be inconvenienced or damaged 
thereby. The sovereign cannot take prirnte property for public rn;;;cs 
without providing for juf<t compensation to its owner, but this consti
tutional prm·ision <loes not limit the power of the sovereign over pub
lic rights. It~ in tlw evolution of lifo and <•ommcr<·P, the sovereign 
comes to beliew that th<' public good will be increa:-:c<l b_v the (Tea
tion of some 1ww or ad<litional means of communication and (~om
rncrcc at the expense 01· even f-acrifiep of some older om· enjoye<l 
mC'rcl.v as a public right, the sovereign can so ordain, even to the de
triment of indivi<luals. It~ in the ,imlgmcnt of the sovereign, a rail
road across a 1rnvigahle ehannd of ,rnt<>r arnl <'ompletl:· obstructing 
its navigation is of more benefit to tlw public than the navigation of 
the chamwl, he has the um•pstrick<l powt>r to thus close the channel to 
navigation, without making <·on1pP11sation to those who had been wont 
to uf-e it. Every individual making us(' of a merely publi<· privilege 
must bear in mill(l that he may hP lawfull:· deprived of that privilege 
whenever the sovereign deems it necessary for the public good, and he 
mm;t order hif- lmsines:-i aceonlingl:·· l T nless the person authorized 
by Htatntc to obstrnct or dose a navigable channel is rcq nire<l by the 
statute to make compern-:ation to persons i11jnrc<l by such action, he is 
urnlcr no legal obligation to <lo so. f 11 sueh ca:-;c the inconvenience and 
Joss however great are damnmll ahi--(pie i1\juria. The company has 
damaged the plantiff but it ha:-: not \\Tonge<l him. The <k·fendant 
company has not interfi-'r<'<l with t]w private pro1wrt:· nor private 
rights of the plaintiff. It has la \\'.foll:·, hy ex1H'ess authority from th<• 
sovereign, merely ahridge<l the us<' of a public right ,rhieh wa.-; within 
the exclusive control of the son'1·cig11. Fot· this lawful act it is not 
obliged to make any compensation to the plaintiff any more• ,than to 
all other persons who might han\ occasion, however SPl<lorn, to navigate 
the ehannel. 

The authorities which support th<· foregoing :;;;tatement of the 
law arc numerous and lmeontra<liete<l. \Ve cite a fow only: 8priny 
v. R1t88ell, 7 Maine, 27:~; Ro.r;r1·s v. A~ & P. R. R. ( o., :;:; Mai1w, 
31 !) ; 0011,cn v. Pen. R. R. Co., 44 Maine, 140; Brool.-8 v. Cedm· 

Btool·, etc., 8:Z Maine, 17, l 7 _Am. St. Rep. -L">U, 7 L. H. A. -H,O; 
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J1Iillc1· v. 11Iayo,· C?l S. lT. lOH U. S. :J8,>; ( W111u11 v. Philadelphia, :~ 
Wall. 713; Pound v. 71n,·cl.~, UG U. H. 4!'i9; Hamilton v. Vfoksbwrg R. 
R. Cb. 11 n U. S. 280; J.}wa,wbo Co. v. Chicago, 107 U. S. G78; 
Cardwell v. Am. Ufr<'r Rrid,qc Ch., 113 U. R. 20;;; 8e,•ffnfo11 v. Whcelc,·, 
17H U. S. 141. 

It follows that the plaintiff ha:-; 110 legal c·laim to c·mnpensation 
and cannot ~mstain the aetion. ,ve regret that the plaintiff has 
been damaged by thi:-; new railroad being lawfolly built acros:-: the 
channel he was wont to use, hut he is only one of many thcmsands 
who are being individually damaged ever~· day by the frequent law
ful changes in the means and methods of manufacture and c·om
merce, and yet eannot lH• said to be wronged by ilfogal ads. 

Jwlymr"1d fm· fl,<' r1<fr'Jl(1md. 

lnA ( 'A:\fPBELL rN. Hon.ACE G. IIAR:\IOX, nrnl another. 

A.ndrrn,coggin. Opinion De<"emher 20, 1 HOl. 

Hevi,-.efl :--t.atute:-1, c. '27, 41), givef-1 a new eauf-!e of action when_, nonP before 
exi:-;ted at common law, hut makes no change in thP rules goH·rning the 
recovery of exemplary <lamage:-;. H simply places thiR new claRs of 
wrongR, create<l and define<l by the ~tatnte, upon thP same footing and 
:-;ubject to the same rult's as to d:unag<-·s as other adio11ablt> torts. 

"'lwn' in an action undPr that sbltut<:' the st--ller of intoxicating liquor and 
the owner of the building an• joiiwd a:-; dPft>ndnnt:-;, arnl a wilful and wan
ton violation of law in uttPr <li:-;n\gard of tlw con:-1t•qut>nce,-; which may fol
low is shown on the part of both, tht· jur)· 111ay", in thP exerdst• of a Honn<l 
<li:-1cretion, aw:1r1l Pxemplary <lnmagPH, not as a mattPr of right on thP 
plaintiff':-; part, hut as a prott--dion to tlw public and nn example to tht> 
\\Tong-doer. 

Motion by defendants for new trial. ( )verruled. 
Action on the case under R. S., c. 27, ~ 4H, the civil damage act. 
The defendants were owners in common of a building in l,isbon. 

Falls. Plaintiff claimed that one of the defendants sold liquor to 
her ht1sband, and that he, while intoxicated from drinking it, inflicted 
injuries upon her person, and for a long time foi1ecl to provide her 
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with mean:-; of support. Plaintiff claimed that tlw li<ptor was sold 

with the knowledge of the other defendant. 

The plea was the ge1wral 1ss1H·. Tht•r<· mis a \'('r<liet for plain-

tiff for $GOO. 

The case is statPd in the opinion. 

/?. JJ: ( 1roe!.:dt and U. 8. 8p1·i11ya, for plaintiff. 

W ll ~Yell'ell arnl W n. 8frlto11, for defendant. 

Srrrrnrn : \VI SWELL, ( 1. .T., E:\rEHY, \Vn ITEIIOCSE, f+rnm"r, 
~-.\ \'.A<rn, l'<Y1\'EHS, ,JJ. 

Pmn:ns, ,J. This is an action under the <·ivil damage aet, H. S., <'. 
27, § 4D, by the wife, ,vho daims to hayc been it\jnred in her person 
and means of support through tlw intoxi<'ation of the husband, ea used 
by one of the dcfr~mhrnts selling him intoxi<'ating liquor:-;, the otht•r 
dcfi.~ndant being one of the owm•r:-; of the lmilding in which the li<pwr 

was sold. The case eomes before tlH· la'" court upon motion to set 
aside the ver<lict, which was for the plaintiff for fiye hundred dollar:-;, 
on the ground that it is against c•vidcnce, and that the damages arc 

Upon the first grournl it i:-; sufficient to :--ay that the evidence was 
eontticting as to whether the intoxication of the hm,ball(l was causccl 
by liquor sold to him by the <lefomlant Horace Harmon. His liabil
ity was established if the jury bcliewd the eviclencc of th<.· plaintiff arnl 

her lmsbarnl, and on examination of it we eannot say that they. were 

not justified in :-;o <loing. Ther<' was also evidcn<'c from whieh the 

jury w011ld lw wanante<l in inforring that thP other dcfornlant, 
llcuhcn Harmon, k1ww that intoxicating li<p101· was sold in the 

building. 
The defendants' principal contention i:-; that the damages are exces

sive; that they arc plainly more than <·ompen:-;atory; and that there 

arc no such cirenmstanccs in thi:-; case as afford a ground for exem
plary damages. The ad of 1872, e. (j, § 4, now R. 8., e. ~7, § 4-D, 

gives a new eause of action where none existed before at common lmv, 
and cxpre:-,r-;ly proviclcs that in ~meh actions both actual and exem-
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plar:· damages may he n•cover(•(l. Bv this the legislatm·(• <lid not 

intend to make any ehange in the rules governing the recovery of 
('xemplary damage:-:. It did not inknd that sueh damages might he 
n•(•overt•(l in all Slwh aetions, without regar(l to the <·ircumstanccs 

atternling and accompanying the wrongful aet of the dcfrll(1ant; hut 
simply to place thi:-; new (·lass of wrongs, ereatecl and dt>finecl by the 

statutl', upon the same footing »,nd sul~ject to the same rules of darn

agPs as other actionable torts. Heid v. Tenr-ill(qer, 1 lt> X. Y. :i:30 . 

. Applying this construction of the statute to the case at bar, we find 
stwh eirelm1stanees of aggravation, showing a wilful and wanton 
violation of th<• la,,. h:· the defendants, without regard to the rights of 
other:-:; or the <·onsequence:-:; whieh might follow their illegal acts, as 

wonl<l ju:-;tif~· the jury, in the exercise of a sound disc·retion, in award

ing exemplary damage:-:. The saks to the husband were unlawful. 
It wa:-; not an isolated ca:-;e. Tlw defendant, Horaee Harmon, had 
been engaged for many month:-; in the bu:-;i11es:-; of :-;elling intoxicating 

licpmrs, in the same lmikling·, in violation of law and for pecuniary 
gain. He state:-; that hi:-; :-:;ak:-; in a :--ingle month might have aggrc

gate<l I'nmdreds in nmnber, and Jnmdreds of dollars in amount. 
\Vhere the evidence shows such a wilful arn1 wanton violation of the 
law, f-ueh re('klcsR and illegal a('ts mid ('onduct, in ntter disregard of 

the <·onse<pwnccs whi<·h may follow, punitive <lamages may be allowed, 
for the benefit of the eom1mmit:· and as an example to others. 
A<'llll<'<l,!J Y. S11/lim11, 1 :~(i Ill. \).4, :w m .. App. -!(i; /Mti11y v. 
llolJluH, 1-t:2 Ill. 70; X<'11 v. J1ld\<'<·li11ie, H:i ~- Y. H:~:2, -+7 Arn. 
H(•p. SU. T1·ul', Sll('h (·in·umstarn•p:,,; on th<' part of on(• <lefondant 
would not warrant th<' :1:-:se:-;:-;ment of p1mitiYe damages against th<· 
otlH•r d<•foll(lant, who i:-; joinc<l a:-; owner of tlH• building, unl<•ss tlw 

proof conrn•cts the mnwr with thes<' (0ir<·11rnsh111<'('S. H<·n· the (fofowl

ants wen· brothers. They owned the building and premis(\-, together, 

H<•uhPn r<.'11ting his intere:-;t to Hora<"e for a monthly rent. H c lived 

in the ~-ame Yillage, and hut a short distance from the premis<>s where 

the lmsim•ss waR mnie<l 011. He was repeatedly and frequently in 
the shop. From these eircmnstam·es the jury might well find that he 
k1ww tlw nature of the lmsiness in ,vhi(•h his brother was engaged, 

and knowingly JH'I'mittc(l tlw lmil<ling to h<> USl'<l for that purpose. 
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Such a continued violation of law on his part would place hi:-.- conduct 
in the same category with his brother's, an<l equally subject him to 
exemplary damages, not as a matter of right on the plaintiff's part, 
but, shoul<l the jnry in the exercise of a sound discretion see fit to 
award them, as a protection to the public, and an example to the 
wrong-doer. 

]lfotion or<''l'J'ttfe,1. 

,vn,LLU[ P. y ATES /'.'/, CfL\H.LEH E. Goomnx. 

York. Opinion December _::W, 1 H01. 

A corporation nlarch lGth, 18D4, hired mo1H~y of a person for whkh it gave 
it:-; note payable to its own or<ler, on 1lt>mand, arnl inclon,t>(l by it in blank. 
l'pon the back of the note, under the name of the maker the defendant 
had put his own name. lleld; that the <lefernlant was an indonwr onl~·, 
and liable only on proof of demand and notice. 

The person to whom the note wa:-; giyen die(l .July 4th, 18D4, without hav
ing made (lemand for its payment. In September following, the defendant 
wa:-; appointed one of tlw administrators of his 0state. Nov. rn, 1894, thl' 
defendant wrote upon the back of the note these words:-" Demarnl madt· 
for payment Xov. rn, 18U4." The defendant wm, also treasurer of the eor
poration maker of the note. Tlw defendant claims that no clema11tl was in 
fact ma,h•. llel<I; that tlw Vf'ry act of the defernlant in writing the:--e 
words may propnly he regar(led a:,; a tle111:11Hl by himself as administrator 
upon hi1mwlf as treasurer, and that as indor:,;n he ne,·essarily had notil'e 
then•of. 

~Ion'Vf'r, the defernlant having turned oVt'I' the note with the foregoing 
:-;tatement of clema111l upon it, to <•f'rtain of the ht>irs as a part of their 
inhnita1H'e, and under <'ircumstances from which the court is of opinion 
that it may be a:-;sume<l that the lwirs relied upon the :-;tatement, it i8 held; 
that the defendant is estopped to (leny that there was a dPmand a:-; stated, 
or that tlwre he had notil'e, whieh follmrn nP1•e:-;sarily. 

The court i:-; of opinion that the note sue(l upon "·as intended to be a con
tinuing security, an investment of a more or less permanent character, and 
that it was not intern led by the parties that an immediate or early demand 
for payment shoul1l be made. It i:-; therefore held that the delay in making 
demand was not unreasorntble and the defendant was not released from hi:-; 
liability a:-; indorser hy reason of the dela:·· 
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~Vhile demand for payment of a (lernand note nnu,t be made within a reason
able time in order to hold indorser:-:, what is a reasonable time may depend 
upon many circumstance:-1, among which are the purpose ot' the note 
and the intention of the parties respecting it. If it be given for a 
loan of money, and be on interest, especially if the rate of intereRt 1-1pecified 
be leRs than the :-;tatutory ratP, the,.;e facts are regar<led aR having a Rtrong 
ternlency to show that the note was internled to be a continuing security, 
arnl that immediate or Parly <lemancl for payment \Yas not intended. Arnl 
in :-;uch <~asP, failurP to make an imme<link or cnrly <lemarnl is not unrea
sonable. 

On report. Judgment for plaintitt: 
Assumpsit on a promissory note sf't ont in the opinion, which states 

the case. 

f: W Hocey and B. E 0/eave.-:, for plaintifl: 

Enoch Ji'osfcr nnd 0. 1l. Jf<,1·.-;.cy / JI. Fai1:fieh1, for defendant. 

RIT'l'TXU: ,v rRWELL, C .. J., E1rnRY, \V HlTEHOURE, STHOF'l', SA v

.AGE, Pmn:ns, J.T. 

SA YAGE, .T. Action against the defomlant as irnlorser of the fol
lowing note. 

"$1500. Biddeford, March lG, 1894. 
On demand for value received, the Ensor Remedy Company of 

Biddeford promises to pay to its own order the sum of fifteen hundrecl 
<lollars with interest at the rate of four per cent per annum. 

The Ensor Remedy ( ~o. 
BY ( 1. E. Good win, 

Trea~." 

The Ensor Remedy ( !ompany indorsc<l and negotiate<l this note to 
I .. uther Bryant, upon or after its date. Before negotiation, the de
fondant and others pnt their names upon the back under the name of 
the original maker and indorser. 1t is settled law, and is eonceded 
here, that when a note is made payable to the order of the maker and 
i:-; by him indorsed in blank, it is in effect a note payable to bearer. 
And any person who puts hi:-, name upon the back, under the indorse
ment of the maker becomes an indorser only, nnd is liable only on 
proof of d('mand and notiec. 8fc1,cn.-: Y. Pm·son.-:, 80 :Maine, :351. 
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Accordingly, the defendant wa:,; an indorser, aml wa:,; entitled to have 
demand made npon the principal an<l notice given to himself as a 
condition precedent to his liability. He denies his liability in this 
action, because, as he claims, there ,vas 110 such demand and notice. 

Mr. Bryant, the indorsce or holder, clicd .July 4, 18D4, and in Sep
tember following, the clefr)rnlant and l{ishworth .Jordan were appointed 
administrators of his estate. It must be noticecl that at this time the 
clcfendant was treasurer of the corporation maker of the note, indorscr 
on the note, and administrator of the estate of the mvner of the note. 
He was, at that time, the person, as administrator, whose duty it was 
to demand payment of the note; he ,ms the person, as treasurer, 
upon whom demand for payment should properly be made; and he 
was the person, as indorser, to whom notice of dishonor :,;honl<l be 
given, that is, notiee of demand by himself~ upon himself, for pay-
1nent, and refu:,;al by himself to pay himself: On November 1 :3, 
18D4, the defendant wrote upon the back of the note these words:
" Deman<l made for payment K ov. l :3, 'D4." The defendant testifies 
that no demaml was actually made. But we think that the very act 
of the ddcrnlant in writing these words may properly he regarded as 
a demaml by himself as administrator, upon himself as treasurer. 
The various entities of the <lefomlant cannot be separatecl. It wm, 
hi:-; <lnty to make demand, all(l umloubteclly the writing of the words 
was to serve the purpose of a demaml, as between Goodwin, trcaf-;nrer, 
arnl Ooodwin, administrator. 1t was to he urnlerstoml that a formal 
<lcniaml had been madP. That w:1s equivalent to a frmllal demarnl. 
Jforeover, Goodwin, in<lor:-:cr, ,ms there also, and knew of the de11iarnl 
mad<'. That mt:·• noti<·<·. ~ otiee ne_•ed not be in w1·iting. Jt may 
he oml. Tim11i<· nu11!.· v. 8hu·k1)()fr, ➔ I .Maill<', :tl], (i(i Am. ne<·. 
24H; 2 I ):rniel on ~ egotiahlc Tnstrnrncnts, ~ 1 005; What the de
fondant knew as administrator arnl treasurer, he· knew as indorser. 
He had no need to give himself further notiee as imlorser. To have 
gone through the form of so doing would have been silly arnl mean
ingless. "\Ve holcl, a<"cor<lingly, that demarnl alHl notice on ~OV('mber 
1 :1, 18H4, have been satisfactorily proved. 

But there is another road that leads to the sanw result. In the 
settlement of the estate of Mr. Bryant, thP clefondant, as a<lministratm·, 

I 
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ttu-tie(l over thi:-:; note tu eertaiu of the heir:--, who receivell it for value, 
a:-- a part of their inheritance. The note then had upon it, in the 
defornlant':-; own harnhvriting, the written repre:-;entation of "Demaml 

made for payment Nov. 1:3, '94." Aud, as it appears that the note 
was uncollectible as against the maker, we think it may be assumed, 

in the absence of evidence to the contrary, that thei-;e heirs relied upon 
the representation, which, if true, made the defendant, at least, holden 

as irnlorser. He cannot now be heard to say that the representation 
,vas not true. He is estupped. He i:-; not only e:-;topped to deny 
the demand ,vhich he represented had been made, lmt also he i:-; 
e:-;topped to deny notit·e to him:-;elf, for that, as WP have already r-;eeu, 

was necessarily iuvulve(l. Such a rcpre:--entation of demand m, he 
made on the nok, urnler the circum:-;tance:-; carried abo a representa
tion a:-- tu notice'. Thi:-; ground of liability i:-; nut affected by the faet 
that the note came into the hands of the heir:-; when long overdue, 

and when, for that rea:--ou, tlwy might he charge<l with notice of 
infirmity. It n~sts :-;olely upon the familiar pri11eiples of estoppel. 

Hut the clefrrnlant :-:ays further, that even if there were demand 
aml uoti<·P, :-;till the dc)111:uHl wa:-- not sea:-:onahle. ~\ml it is too well 

:-;dtkd to l'l'(ptit·e the <'itatiun of autlwrities, that payment of a demand 
note must. be dP11ia1Hled within a rea:-;onable titm', or the irnlorser:-; 
will he relea:--e(l. 

There i:-:; no cvidcn<'e of any <lemall(l hy Mr. Bryant in his Jifotime, 
a period of three niouth:-; arnl a half. ~ or i:-; there any evi<le1H'e of 
demand after hi:-; death until KowmLer 1 :3, a period of nearly four 
and one-half months. 1 )uriug the fir:4 two mouths of this latter 
periml, howevc•r, there were no achnini:4rator:--, :tll(l therefore 110 one 

authorized to make clemand. 
,vhat is a rea:--ouabk, time ,rithin whi<·h paynwnt mu:-;t be 

tlernamled, in order to hold an irnlort".!er, i:-; a matter of la,v. ( /ood
,;,;,11 v. ])(f/'cnpol'f, 4 7 Main<', 11 :l, i 4 Am. Dee. 478. It is likP,risc a 

matkr of no little difficulty. Haid ,T ustice RH 'E, in ( /oorlrnin v. Dur

enport, supra, "the preei:-;c munbcr of days, weeks or month:-;, even, 
whid1 will constitute a 'reasonable time' has nev<::'r been, although a 

question of law, judicially detc-rmincll, but is made to <lepell(l upon 
,·ireum:--tnn<·es a:-; vnri:ible and 11n<·el'tnin :1s :ti'<' tll(' tran:--aetions and 
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characterf- of mc11." Periods ranging from a fow Jays to many 
months have severally been held to be a "reasonable time," while in 
other cases by the lapse of similar periods without demand, indorsers 
have been released. "It depends upon so many circumstances, to 
determine what is a reasonable time in a particular ease, that one 
decision goes but a little way in establishing a prccedellt for another." 
Shaw, C. J., in Searf'r v. Lincol11, 21. Pick. 2G7. 

The purpose of the note, and the intention of the parties respectillg 
it, are important factor8. ,vas the nok given in payment of indebt
edness in the current course of business? If :-;o, the natural presump
tion would be that it wa:-; expected to hG paiJ without 1011g delay. 
Or was the note given for a loan, and with interest'! If so, it is held 
that the irnlorser remains liable without immediate prcsentmellt. ~_; 
Randolph Commercial Paper, p. 8:2; 1 Daniel on Negotiable 111st. p. 

-±51. The parties do not expect immediate or early demand. Siwh 
a demand, if complied with, would defrat the very ol!ject of the loan. 
It i:-; held al:--o that the provi:--ion in a <lemaud note for the payment 
of interest is material, as raising the presumption that immediate pay
ment was not int('rnlcd hy the partie:--. ;_; Randolph on Commercial 
Paper, s;_;, These views arc well supporte<l hy authority. J,od
woorl v. ( h(l(:f'on{, 18 Conn. :1U I ; ff'eth,·,11 v. --'1nd1·c11".-.:, ;> 1 fill, tiS2 ; 
(1/1((/'f('/'('d J[CJ'<'(lldilc Ro 11!.· v. 1Jiel·8011, L. l{. :_; P. C. ,37-!; ( rtf<' v. 

J>rdtcr.~011, :2;) Midi. ]Hl; Ua8(\0,ljll(' v. 8111ith, 1 l\foC. & Y. ;~:3s; 
1llcr1·itt v. Todd, 2:1 :X. Y. 28, SO Am. Dee. 248; Pw·ke,· v. 8ti-011d, 

D8 K. Y. :nu, •>0 Am. Hep. GS3. 
The• note in quc:--tion here was giwn for a loan, and it bore interest. 

'J:'he interest was at lower rate than would have been recoverable had 
no mention been made of the rate of interest. This fact is itself 
significant. For if it wa:-; expected that the note was to be demarnled 

within a :-1hort timP, would the partie:-; have been likdy to :-;tipulate a 
less rate than the statute rate'! Beside:-;, the maker was a corporation 

borrowing money. The indorsers, some or all of them, were:,thc 
officers of the corporation. Sueh was the (lefornlant. lt can har<lly 
be supposed that this money was hired with the expectation on the 
part of any one concerned that payment of the note was, to be 
imme(liately <lemarnlecl or 11ut<le, ol', irnleecl, within any shol't period. 
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\Ve think, 011 the contrary, that the note given for a loan was 
intended to be a continuing :,ecurity, an investment of a more or less 
permanent charackr. Being on demand, the holder might, if he 
chose, demand payment at any time, but it was not expected that he 
would make immelliate or early demand. We think that he was not 
required to do so, to hold the indorsers. In this view of the case., the 
failure by Mr. Bryant to make demand in his lifetime was not 
unreasonable. Nor llid the defendant, as administrator, knowing as 
we think he did that the note was intended as a continuing security, 
delay an unreasonable time in waiting until November 13, about two 
months after hi:-- appointment, before making demand. And it i:-
fair to assume that the defendant did not deem the delay unreason
able, when he made the imlorsement, "Demarnl made for payment, 
K ov. 1 :3, '!l-l ". lt would be singular indeed if it should he necessary 
to hold that the defendant, whose duty a:-- administrator it was not to 
let himself escape liability as indorser, has escaped that liability by 
neglect of duty a:-- administrator. Ho long a:-- he :--tood in the three
fold capacity as trea:--urer, administrator and indorser, he should not 
be said to have waited an mn·easornthle time, for every interestecl 
party, so far a:-- coneern:-- thi:-- <·as<•, a:--sentP<l to the delay. 

J>l:f<'11d((11f dl:J(tHltcd. 
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HPMF01rn FALLS Bom1 Cm1P.\~Y 

( 'mnherlarnl Opinion Jan nary U, 1 \)02 . 

• tcauing <d' .frtio11. • 1.~.~1u11psil. Henl. JJ00111. J>rivilegc. ,..,11el'il/lt,lf. . I 111litor. 
H. S., r·. ,<J.;, * W. ,..,J!C<'. Lr111·s. 1881, r·. I:!-';; 18!Jl, <'. 148. 

H)· an i11:-;trun1t•nt under sl•,tl, the partiPs 1wtdP an altt•rnatiYP 1·011trad ,Yitlt 
<•aeh otht:•r, n·lati\'t' tu sorting, buo111ing, lwlding· and dt•liyering tlH' dt•ft·wl
ant':-; lugs "·hil'11 :-;huuld frurn time to ti11H' 1·0HH' into the plaintiff's 1>00111. 
B.v une alternati\'(', it ,ms pro\'idPd that urnkr 1·L·rtnin eontiJ1gendl:'s, the 
defendant should han• the right, if it so t>lt>ded, to takt-• posses:-;ion and 
ext:'reise control of thP boom, pit~rs arnl hoo111age rights of the plaintiff, :rnd 
"operate the l>w•-illt:'SS of n•eeiYing, sorting, holding arnl 1leliyering lop; arnl 
lumber in the same rnanner as said Hmnfonl Falls Boom (\>1111>:rn)· iK now 
n•quire<l to l'HIT)' on said ln1siness." Thl• 1·ontrad further prnYidt"d that in 
tht:• t'Yt:'llt of tlH· ,ll'ftc•ndant's "exndsing tht• rights nfon•:-;ai,1, then it shnll 
1·011Pd tht> exw•n:-;t:' of reeeiying, holding, sorting· and delin·ring stwh logs 
and lurnlwr fro111 :•meh otlwr firms and 1·orporations" as ha\'1' :ll'quired 
rights relativP to sud1 hoo111ing lmsiiwss, ""·hid1 expt:>nse slrnll inl'l111k the 
mattPrs arnl things onl_v for whil'h said Hn111funl }'alls Boom ( '0111pa11)' 
,vottl1l haye bn·n perniitted tu l'lrnrgl' in tltP pyeut of its opPntting said 
business, arnl said l{nmfonl Falls PapPr ( 'm11pany shall pay said Humfor,1 
Falls Boom Co1Hp:tn)· its proportionah• part of said 10 per ,·ent upon said 
eapital sto1·lc" Else"·IH're in the eontrad it appears that ":-mid 10 pt:•r 
,·ent of sai,l <·apital stol'k," meant JO per n·nt Paeh .'·em· on the 1·apital 
stol'k of the plaintiff eompan.'·, whid1 it "·as agreed should at all tillll'l'i 
l'(jtutl, lmt at no tinw <:•x,•epcl, tlw 1wt l'ost of the plnintiff'i-- hoorns, pins. 
arnl so forth, inl'lnding renP,Yals, imprn\'t'Jllt•nts, arnl additions, hut t>xl'l111l
ing ordinar.'· repairs. The term "proportionatp part of said 10 per cent" is 
t:•lsewhere ch•fined to l>P a proportion dett•rmine,1 l>y the proportion ,Yhich 
tlw ,lefendant's logs and other lumber lrnrnlle<l at that boom in any year 
bore to the "·hole muonnt of logs arnl other lmu her so handled. Thr• 
defendant, b)· Yirtm• of the contrad, operated the booms in JS!IB, 18!)4, 
18!li5 and 18\lu. In 18!)4 and in 18\1.", all tlw logs and lmnl>Pr lrnn,l!ed be
longt>d to the 1lefernlant. In 189:3, hrn-thinls and in 189ti, nim•-tt·nths of 
the logs and luml>Pr handlt>d belongf'<l to the defen,lant. Tht• plaintiff':-; 
l>oomage works W('J'C alrP:uly eomplete,1 wlwn tlw 1·1mtrad wa:-; 1w1d,~, l>ut 
nu rene,y:tls, inq>roVl!llll'llts or additions ,n•n• nutd(:• Ii.'· it sul>stc•q1w11tl,v. 
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Held; that by virtue of RS., c. 94, ~ 10, an aetion of assumpsit will lie to 
recover the unpaid rental, though the parties have never been able to 
agree upon the items which constitute the "net cost;" also that an action 
begun in 1898 is not premature, though there had been no "<letermina
tion" by the parties of the net cost of the works or of the proportion of 
rent chargeable to the defendant. 

An auditor to whom the case was referred found that the net cost of the 
works was $29,300. The court is of opinion, that as to this matter, the 
report of the auditor, which is prima facie proof, has not been impeached, 
rebutted, disproved or controlled by the other evidence in the case, and 
that it must stand as decisive. 

Held,· that the plaintiff is entitled to recover of the defendant the full ten 
per cent of the "net cost," or $2D30, for each of the years 1894 and 1895, 
when the defendant owned all of the logs hanclle(l, an<l two-thirds of the 
ten per cent, or $1H53.83, in 188:">, arnl nine-tentlu, of the ten per cent, or 
$2637, in 1896, these being tl1P "proportionate parts," ascertained from 
the proportions which defendant's logs bore to all the logs handled in 
those years; and that the defendant is t•ntitled to no mon· n•ntal. Such 
is the effect of the explicit language of the contraet. 

Held; that the contract, properly construed, furnisht•s 110 bm;is for the 
recovery by the plaintiff on account of its daim for annual depreciation of 
the booms. The plaintiff had agreed with ih, pre(lecessor in title at all 
times to "maintain in good order and repair sai(l booms and piers" sub
stantially as they were constructPd. The plaintiff had also agreed with its 
predecessor that it would "without discrimination or preference receive, 
sort, hold, boom and deliver the log8 arnl other lumber of all persons" at 
all times thereafter. The defemlant, ho\\·ever, in the8e respects had agreed 
with the plaintiff only to "operate said business as said Rumford Falls 
Boom Company is now required to carry on said business.'' IIeld; that 
the defendant's agreement rdated only to the latter <luty owed by the 
plaintiff to its predecessor, viz : the operating of the business, and not to 
the maintenance of the booms and piers in good or<ler and repair. Arnl 
were it otherwise, the plaintiff's reme(ly for thi8 alleged breach of contract 
would be covenant broken, and not assumpsit, as in this case. 

On report. Judgment for plaintiff. 

Assumpsit on account annexed under R. S., c. 0-4:, § 10, for rent of 
the booms and boom privileges of the plaintiff corporation at Rum
ford Falls on the Androscoggin river. There were items of 12 1-2 
per cent for depreciation, and also items of interest. 

The contract under which defendants had occupied and operated 
the boon1s was under seal. The case was sent to an auditor, at the 
hearing before whom defendant did not appear. The report found 
$34,140.30 in favor of the plaintiff. The auditor also found the net 

VOL. XCVI. 7. 
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cost of the boom work:-; was $:W,:300. Defendant filed exceptions to 
the report in which was incorporated a motion to set it aside. In 
thi:-; court below, the general issue was plead by defendant with a brief 
statement containing several items, among which was one setting out 
in effect that the matters referred to in the writ were embraced in a 
sealed instrument in which no liquidated sum was stated as rental; 
and that, therefore, plaintiff should be confined to his action on the 
covenant for damage:-; to be determined according to the terms of the 
agreement, the remedy in assumpsit being misconceived. 

There wa:-; also an item in the brief :-;tatement setting out in effect 
that said scale<l instrument contained no provision for payment of any
thing to plaintiff for depreciation of said boom, but that ten per cent 
on the net cost of saicl boom including repairs, etc., was specified in 
said contract a:-; the only pay the plaintiff was to receive as liquidated 
arnl stated rental or any rental of said boom. 

Incorporated with the brief statement was a motion for a non-suit 
and one to set a:-;ide the auditor's report. 

Those portions of the contra('t concerning the construction of 
whil'h there was any controversy arc :-;et forth in the opinion. 

J. nr, 8,1pnond8, D. W 81101r, C 8. Cool-:, C L. 1-Intchinson ; 
1-I. B. Clea1•es, ( !, 8. J>{'l'J'/j / ( iN)l',f/e n. /Ji8br·e, for plaintiff. 

Defendant had no right of exception to the auditor's report. By 
H. S., c. 8~, § 7, an auditor's report may be re-committed, and the 
auditor may be discharged and another appointed. The parties to 
the suit have no power in the premises. ,vhatever action is taken 
under this statute must be ordered by the prm,iding justice within his 
discretion. 

In the present case the defendant is not a party aggrieved under 
R. S., c. 77, § 51, because he voluntarily and unconditionally suf
fered a defiwlt before the auditor, and cannot, therefore, take excep
tions to the auditor's action or to the ruling of the presiding justice 
thereon. lVoodman v. T'alentine, 22 Maine, 401 ; Patten v. Starl'ett, 
20 Maine, 145, 147. 

The commission under which the auditor acted follows the lan
guage of R. S., c. 82, § 69, and he was not called upon to state 
matters of law or evidence in his report. .Jone:,; v. 8tei-fnR, 5 Metcalf, 
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373 ; Newell v. Chesley, 122 Mass. 522. The action was properly 
brought in assumpsit under RS., c. 94, § 10. 

The auditor's report makes out a prima facie case for the plaintiff 
which must be overcome by evidence produced bythe defendant. The 
defendant has failed to do this ·and the auditor's report should stand. 

TV. 1-L Cl(lford, E. CJ. Ver·ril1, Nathan Clifford,· Benj. Thompson, 
for defendant. 

The action must be dismissed. It is assumpsit when it should 
have been covenant. The amount was not li<1 uidated. Counsel 
cited: 1 Chitty on Pleading, lGth Am. Ed. 1:3, 116, 121, 1:W, 1:32. 
1-Iinkley v . . Fowler, 15 Maine, 285; Dumn v . .A. ],). ~"fl;Iuto1· Co., 92 

Maine, 165; ltlarming v. Pcrll;ins, 86 Maine, 0±1U; Pope v. 'JYie 

Machias lVater· Powet· Cb., G2 Maine, 535. 

Plaintiff should be non-suited. JJ'ebbc,· v. School lJist,rif:t, 45 
Maine, 299; lVhittemo,·e v. JJlerrill, 87 Maine, 45G. 

Motion for non-suit n1ay be made after defendant hm-; introduced 
evidence. White v. B'l'(ulley, (j(j Maine, 2[>➔; Cooper v. lVidclr011, 50 
Maine, 80, 82. 

The plaintiff h:u, blended in the same count covenant and assump
sit and it would be erroneous to give judgment for plaintiff thereon. 
Gould's Pleading, pp. 214, 215, 21D, 289, 200; Chitty on Plead
ing, pp. U)9, 222, 315, ·35:3*, 469*, 475. Bicha·rdson v. Welcorne, 6 
Cush., 331 ; ltloore v. I(nowlcs, 65 Maine, 4U7. 

,vhen the plea sets up misconception, abatement is lmrn-mal and 
mmece8sary. Benthall v. Hildreth, 2 Gray, 288; Fmnldin Savings 

Institution v. Reid, 125 Mass. 365, :3G7. 
The points of a brief statement are equivalent to 011e or more spec-

ial pleas in bar. Potter v. Tifromb, 1 t> Maine, c!2,--;; -'-ffoore v. lvnowles, 

65 Maille, 497. 
Any charge for depreciation is excl ucled by the terms of the cove

nant into which the parties entered relative to use· of boom by defend
ant. 

Even if the action were sustainable, the plaintiff could only 
recover--not ten per cent of the cost of booms and piers, etc._, which 
he has sued for,-but only such proportion of ten per cent of such 
cost as the covenant provides defendant shall pay. 
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Huppo:;ing, for the :--ake of thi:-; point, that the action could be main
taiue<-1, plaintiff cannot recover on the merits because he has failed to 
show in his evidence the net cost of booms and piers yearly and the 
proportion of kn per cent on cost of booms and piers that defendant 
should pay, and has failed to show that the same has ever been 
<.leterrniued. 

,v1sW.ELL, C .. J., Em•:nY, ,vnrr.EHOUS.E, thROUT, 

HA VA.GE, PmrERR, .J.J. 

SA VA.GE, .T. A:-;sump:-;it for the recovery of the rental of plaintiff':-; 
boom for the season:-; 18D:\ lKH-!, 18D,> and 18flt>, and twelve and 
one-half per cent of the net eost of the booms for depreciation each 
year. l'he mse was first sent to an auditor, who reported in favor of 
the plaintiff; for the full amount of the claim:-; sued, with interest, 
amounting in all to $:30,(>41.H-i at the date of the writ, January 12, 
18H8. The case now comes before us on report of the evidence 
below, including the report of the auditor. That report affords 
prima facie proof that the plaintiff is entitletl to recover the foll 
amount in snit, and unless impeaclwcl, rebutted, disproved or con
trolled, it :--honld he decisive. 1 lo1mnl v. J<i,nbcdl, G3 :Maine, :ws. 
Arnl we think that the auditor's report, in so far as it depends upon 
a correct <.letcrmination of the fact:-;, is not impeached, rebutted or 
disproved by the evidence. But in so far as it depends upon the 
correct construction of the contract on which this right of action is 
based, we think it is <·<.mtrolled arnl should be modified in certain 
particularf-\. 

The right:-; of the parties depend upon and are controlled and 
limited by the provisions of a certain contract, under seal, entered 
into between them on ,July 26, 18D:3. Previous to that time, in 
1887, and in 1891, the legislature had given to Hugh J. Chisholm 
and Charles D. Brown and their assigns the right to build dams, 
piers and booms in the Androscoggin River above and below the 
Great Falls at Rumford, for booming and holding booms, spars and 
other lumber, and to demand aml receive a reasonable toll from the 
mvners of logs boomed by them. Private and Special Laws of 1887, 
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c. 124; Private and Special Laws of 18Ul, c. 148. In 1890, Chis
holm and Brown conveyed these boomage rights to the Rumford 
Falls Power Company, and in 18H2-189:1, that company built the 
piers and booms which are in controversy in this suit. After they 
were completed, the Rumford Falls Power Co., July 12, 189:3, con
veyed them, with boomagc rights and privileges, to the plaintiff. 
Then, thirteen days later, the plaintiff and defendant entered into the 
sealed contract which is now before us for construction. 

By one set of its provisions, the plaintiff agreed to boom, sort, hold 
and deliver all of the defendant's logs whieh came into the plaintiff's 
boom; and in consideration thereof, the defendant agreed to pay 
annually to the plaintiff "the net expense of delivering its logs and 
other lumber as herein provided, and its proportion of the net expense 
of holding, sorting and booming all logs and other lumber coming or 
driven into said booms each year plus its proportion of ten per cent 
upon the capital stock of the RmnfonI Falls Boom Company then 
issued and outstanding, which capital stock shall at all times equal, 
but not at any time while this agreement is in force, exceed the net 
cost, including renewals, improvements and additions, but excluding 
ordinary repairs of said booms and piers, such proportion to be deter
mined by the proportion which its log:,,; and other lumber handled at 
Rumford Falls that year bears to the whole amount of logs and other 
lumber handled by plaintiff in these booms." 

By a further provision in the contract, it was agreed that if the 
defendant should, in any one season, own or control the largest 
(ptantity [that is to say, larger than the quantity of any other log 
owner J of logs and lumber to be received, held, sorted arnl delivered 
at these booms, then for that season, and for subsequent seasons, so 
long as the same condition continued, the defendant should have the 
right, if it so elected, to _take possession and exercise control of the 
boom, piers and boomage rights of the plaintiff, and " operate the 
business of receiving, sorting, holding and delivering logs and lumber 
in the same manner as said Rumford Falls Boom Company is now 
required to carry on said business." 

It is conceded that the condition provided for in this last paragraph 
did arise, and that the defendant <lid take possession and exercise 
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control of the plaintiff's piers and booms, and did operate the boom 
business in said booms, for the seasons of 18frn, 1894, 1895 and 189G. 

And the contract further providecl that in the event of the defend
ant's "exercising the rights aforesaid, then it shall collect the expense 
of receiving, holding, sorting and <lelivering such logs and lumber 
from such other firms and corpora ti om;" as have acquired rights 
relative to receiving, sorting, holding and delivering logs and lumber, 
"which expense shall include the matters and things only for which 
said Rmnforcl Falls Boom Company would have been permitted to 
charge in the event of its operating said ousiness, arnl said Rumford 
Falls Paper Company shall pay said Rumford Falls Room Company 
its proportionate part of said 10 per cent upon said capital stock." 
This last provision clearly relates back to the earlier clause in the 
contract touching the compensation to he paid by the defendant in 
case the plaintiff operated the business. 

This contract as a whole is in the alternative. It provided for a 
contingency when the boom business might he operated by the plain
tiff, and for another contingency when it might be operated by the 
dcfornlunt. \V c arc only concerned with the latter contingency. It 
did arise, aml the defendant did take possession and carry on the 
business. \Vhen this contingency arose, ancl the defendant exercised 
the option of taking possession and operating the business, the con
tract, as we construe it, became effective as a lease. The plaintiff 
was the lessor, the defendant was the tenant, and the agreed rental 
was a proportional part of ten per cent of the net cost of the booms, 
piers and other boomagc works of the plaintiff, including renewals, 
improvements and additions, hut excluding ordinary repairs, which 
proportional part was to be determinell by the proportion which the 
logs and lumber of the defendant bears in any year to the whole 
amount of logs and other lumber handled at Hnmford Falls that year 
in and by such boom. 

Such being the rights of the parties with respect to rental, and the 
rent not having been paid, is the plaintiff piirsuing a proper remedy? 
The learned counsel for the defendant strenuously urges that this 
action is both misconceived and premature; that the action should 
have been covenant broken rather than assumpsit; and that even if 
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assumpsit might in general lie for the recovery of rent, under R. S., 
c. 94, § 10, yet that it will not lie in this case until the net cost of the 
plaintiff;s works has been determined by mutual agreement, and so 
likewise of the proportionate share of the ten per cent to be paid ; 
that the determination of these facts is a prerequisite to a right of 
action in assnmpsit, and that in case of failure of such determination, 
the plaintiff's only remedy is by action for damages for breach of 
covenant. The defendant further contend:-, that until such determi
nation there is nothing due a:-; rent, and that the statute doeH not 
apply unless the rent due is a definite and liquidated sum. 

On the contrary, we think the statute referred to is applicable to 
the facts of this case. It provides that "smns due for rent on leases 
nuder seal or otherwise may be recovered in an action of assumpsit." 
To be sure, the recovery must be for a "sum due." And it may be 
conceded, following the analogy of actions of debt for rent reserved 
in leases under seal, that the Hum must be certain, or one that can he 
made certain. Taylor's Landlord and Tenant, 6th Ed. § GIG. But 
that does not mean that the actual amount due must have been agreed 
upon. It is sufficient if the definite elements of which it iH composed 
are agreed upon, or if a certain basis of computation is agreed upon. 
What remains will be merely a computation. Nor doe8 the basis 
become indefinite or uncertain, in legal contemplation, because the 
parties may afterward disagree about the items which composed it. 

In this case the basis for rental agreed upon was certain, or could 
be made certain by computation. It was ten per cent of the net cost 
of the boomage works then just completed. \Vhen this contract was 
made, every pier had been laid, every boom stick had been strung, 
every dollar ha<l been expended. The net cost was then ascertaina
ble by computation. True the parties might afterwards dispute 
about what items should enter into the net cost. 'J'he leHsor might 
claim more than the tenant would be willing to allow. Controversy 
and litigation might ensue. Bnt that would not alter the fact. The 
net cost had become fixed, and was Hubject to no contingencies. And 
the "net cost," which was the basis for computation of rent at the 
date of the lease, remained unchanged during the entire period of the 
defendant's occupancy. It docs not appear, and it is not claimed 
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that "any renewal:;;, improvements and additions" were made at the 
expense of the lessor during the tenancy. There was, therefore, no 
uncertainty in this rei-ipect in any year's rental. 

But the proportion which the defornlant's logs bore to the ,vhole 
amount of logs handled differccl from year to year. Still, if, as the 
defendant claims, it is liahle in any event only for its proportion of 
the ten per ecnt of the net cost, that proportion was easily ascer
tainable by count or mmsurement. In that case the rent would be 
fixed each year by an ascertainable, compntable proportion. \Ve, 
therefore, think that this ground of defense fails, and that assnmpsit 
is maintainable. 

Nor is the action prematnre. There is nothing in the contract 
which can be construe(] as requiring a "determination," by mutual 
agreement, of the 1wt cost of the works, or of the proportion of rent 
chargeable, as a prereqni:-;itc to right of action. The contract uses 
the word "determine" or an equivalent expression only once, and 
that i:-; when it says that the defendant':-; proportion of the net 
expense of booming and of the ten per cent of the net cost are 
"to he determined by the proportion" which its logs· bear to the 
whole amount of logs handled. The v,:orcl here means simply 
ascertained or computed. It certainly docs not imply any mutual 
action or agreement by the parties. It \Vas agreed that settlements 
were to be made on or before the first day of December in each year. 
The annual rental became due, therefore, on the first day of each 
December, and snit begun afterwards would not be premature. 

The right to maintain the action being settled, the remaining q nes
tion is, how much is recoverable. The first disputed element in the 
amonnt of rental is the net cost of the construction of the booms and 
piers. The auditor must have found the net cost to be $29,300, of 
which ten per cent v,:ould he $2H::W. ,v e do not think the prima 
facie effect of this finding is overcome by any evidence in the case. 

·we will notice some of the objections. Among other things, the 
defendant objects to the allowance of the cost of a stiff boom, on the 
ground apparently that it was or became useless. This boom, how
ever, was a part of the structure when it was leased to the defendant, 
and its cost necessarily entered into the entire net cost. The con-
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tract did not exclude from the net <'Ost, the cost of such things as did 
not turn out to be useful. 

Again, the defendant objects to the price charged for stone used in 
filling certain piers, on the ground that the Rumford Falls Power 
Company, which built the piers, had taken the stone from an excava
tion which they made in building the dam at l{nmford; that the 
stones excavated and afterwards used in the piers, represented a part 
of the expense of building the darn, and should not be charged to the 
booms. But from whatever source the Rumford ]falls Power Com
pany obtained these stones, it does not appear that they have charged 
more than it would cost to obtain other stone for the same purpose, 
or more than they were fairly worth, under the circumstances. Had 
there been no use for these stones, they might have been worthless, 
or even it might have cost the company something to get them out 
of the way. But a use for them appeared, and the company had a 
right to take advantage of it. 

Again, the defendant objects to a charge of engineering, on two 
grounds; first, that the work was not well done, and secondly, that 
the engineer was the regular engineer of the Rumford Falls Power 
Company in its other business, arnl received a stated salary from 
them, and that nothing extra was paid to him on account of engi
neering done for the boom. Neither ground is tenable. The work 
had all been done before this contract had been made, and, good or 
bad, had entered into the net eost. And if the Power Company 
employed its regular engineer in this outside, extra work, it surel~· 
may eharge this extra service on the booms to the boom account. 

Huch are the chief ol~jections offered to the net cost as found by 
the auditor. It is not necessary that we Rl10uld <lisc11:--:-:; the other 
objections specifically. ,vc have carefully examined them, and we 
find them unavailing. 

It is plain that the entire annual rental of the booms and piers 
was conceived to be ten per cent of their net cost. If the plaintiff 
operated the business, the defendant ·was to pay its proportion of 
the ten per cent, and presumably the other log owners using the 
boom would pay the remainder. So if the defendant operated the 



lOG BOO~£ CO. 'l'. PA PER CO. [9G 

business, it was to pay its "proportionate part of said ten per cent.'·' 
What is that proportionate part'? 

Now the case shows that the defendant owned all of the logs hand
led in 1894 an<l 189;3, but not all in 1893 and 1896. Nevertheless, 
the plaintiff contends that it is entitled to recover the entire ten per 
cent of the defendant for the years 1893 and 1896, as well as for the 
years 1894 and 189G. The plaintiff's theory is that the contract 
fairly construed means that when the defendant was sole tenant and 
in sole possession and operation of the booms, and when it alone was 
entitled to collect payment from the other owners of logs, the "pro
portionate" part of the ten per cent ,vould be the whole, that any 
other construction would put the booms and piers in the possession 
of the defendant, with authority to collect from the owners of logs 
boomed, and leave the plaintiff no remedy whatever. This construc
tion, unfortunately for the plaintiff~ has little in the contract to stand 
upon, and we cannot extend or enlarge the contract. The contract 
contemplates that if the defendant took possession at all, it was to 
take sole possession, and that its right to take possession was not to 
be deferred until it owned all of the logs to be handled, but only until 
it owned the major part of them. By taking possession, it assumed, 
so the contract in substance provides, the duties incumbent upon the 
Boom Company, of booming the logs of other owners. It was 
obliged to receive, sort, hold and deliver their logs and lumber. 
Now all through this contract the elements of expense to the log 
owner are twofold ; first, the net expense of operating for that year, 
and secondly, ten per cent of the eapital stock, or net cost of struc
ture:-;. Such would have been the basis of settlement between theHe 
parties, in the cyent that the plaintiff had operated the business. 
But when the <lefenclant took po:-1:-1ession, it paid all operating ex
penses, and so was entitled to collect from others their shares of the 
operating expenses. As the contract says, it "shall collect the 
expense of receiving, holding, sorting and <.lelivering Ruch logs and 
lumber from such other firms an<l corporations." That is, it could 
so reimburse itself for expenses incurred on account of the logs and 
lumber of others. This language by it_s very terms relates to current 
operating expenRes. It relates to the expense of receiving, holding, 
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sorting and delivering logs and lumber. It does not authorize the 
defendant to collect from others any part of the ten per cent, for that 
is not an operating expense, but is an increment to capital. Nor can 
this construction be enlarged by the sentence in the same paragraph 
which reads, "which said expense shall include the matters and 
things only which said Rumford Falls Boom Company would have 
been permitted to charge in the event of its operating said business." 
This is an expression of limitation, rather than enlargement. If any 
doubt remains, we think it should be removed by a consideration of 
the final clause of this paragraph, the clause which embodies the 
defendant's agreement to pay rent. ,vhat is that clause and what is 
that agreement'? It is this :~"And the said Rumford Falls Paper 
Company shall pay said Rumford Falls Boom Company its propor
tionate part of said ten per cent upon said capital stock as aforeHaid." 
This is express, and clear, and definite. As the defendant is not 
bound, or even authorized by the contract, to collect proportionate 
parts of the ten per cent from other:-:;, so it has not bound itself to 
pay any more than its own proportionate part of the ten per cent. 
Had it appeared, however, that the defendant had actually received 
proportions of this ten per cent from others, there is no doubt it 
might have been liable for it in this action under the connt for money 
had and received. Bnt that fact docs not appear. The contrary, 
rather, does appear. , 

,v e <lo not need here to consider how the plaintiff is to collect the 
balance of the ten per cent. The original charter authorizes the col
lection of a "reasonable toll," bnt how so much of "reasonable toll" 
as exceeds current operating expenses may he collected of other log 
owners during the existence of this contract, is not before us now. 

The contract defines "proportionate part" to mean the proportion 
which the defondant's logs bore to all the logs. T'hc evidence· is not 
full or satisfitetory as to what that proportion was, hut it is all that 
the parties have given us. One witness, introduced by the plaintiff~ 
swore that in the season of 18D3 two-thirds of the logs handled 
belonged to the defendant, and one-third to others; that in 18H4 and 
1895 all belonged to the defendant; and that in 18DG nine-tenths 
belonge<l to the defendant and one-tenth to others. A lthongh this 
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was merely an estimate of the witness, it appears that this witness 
was in position to be able to make a fair estimate. Besides, his esti
mate is not disputed in this case. For these reasons, we assume it to 
be true. 

Accordingly, the plaintiff is entitled to recover upon its items of 
rent as follows:-

For the season of mm~, two-thirds of $2H:10, 
For the season of 18D4-, 
For the season of 18D5, 
For the season of 18!)(;, nine-tenths of $29H0, 

$1, 95:3. 3:3 
=2,H30.00 
~,H30.00 
2,G37.00 

$10,450.33 

Upon these sums, ·we think the plaintiff may recover interest from 
the times they severally became due under the contract, namely, 
December first each year. 8wctt v. Hooper, G2 Maine, 54; .Jlainc 

Cent-}'(([ h11stitnfo v. llasl·ell, 7:1 Maine, 140; Taylor's .Landlord and 
Tenant, Gth Ed., § GIG. 

The plaintiff has also F-ne<l to recover for depreciation of the booms 
each year. And it bases its right to recover for depreciation upon 
the clause in the contract vd1ich provides that the defendant "shall 
have the right if it so elects to take possession and exercise control of 
the booms and piers and other property and rights of said Rumford 
Falls Boom Company and oprrafr .~aid bnsincs8 a8 said Rumifm·d 

Ndl:-; Room Company i:-; nmt' reqllil'r'd to ('m'l'y on 8aid bu8incs:-;." 

\Vhat was the manner in which the Rumford Falls Boom Company 
was req uire<l to carry on said business'! In answer, the learned 
<·otmsel for the plaintiff call our attention to a provision in the dee(l 
of these piers arnl boom:,; from the Rumfor<l Falls Power Compau~· 
to the plaintifl; which reacls as follows:-" This deed is made, given 
and accepted npon the express condition that said Rumford Falls 
Boom Company, its RncC'essors and a:--signs, shall and will at all times 
hereafter maintain in good order and repair said booms and piers 
substantially as at present constructe<l, and will and shall at all times 
hereafter, and without discrimination or prcforence, receive, sort, 
hold, boom and <leliver the logs and other lumber of all persons, 
firnu•, or corporations <loing hni-<iness at Hurnford Fal1s upon the 
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request of such persons, firms or corporations." The plaintiff claims 
that the covenant relied upon in the contract relates to the duty 
imposed upon the plaintiff by the deed to keep the booms and piers 
in good order and repair. The argument of the plaintiff seems to be 
that by allowing the booms to grow old and depreciate, the defendant 
has not kept its agreement, and that damages for the breach are 
recoverable. 

Even if the plaintiff's premises are correct, ·we think it would be a 
sufficient answer to say that the remedy for such a breach would be 
covenant broken, and not assumpsit. Dunn v. Aubu,·n Electric .1..lloto,· 
(o., 92 Maine, lGG. But as the question has been fully argued, 
we go farther, and say that we think that the construction placed 
by the plaintiff on this clause in the contraet is not the correct one. 

By the deed referred to, the plaintiff ,vas placed under t,vo obliga
tions. One ,vas to maintain the booms and piers in goo<l order and 
repair, and the other was to receive, sort, hold, boom and deliver 
logs and other lumber without discrimination or preference. The 
latter relates to the manner of operating tlw bm,iness. The clause in 
the contract relietl upon by the plaintiff f--eems to relate specifically 
to this latter duty. It says in so many words, that the defondant 
shall "operate the business uf receiving, :-;orting, holding and deliver
ing log::.; and lumber in the same manner as said Rumford ],"'~ills 
Boom Company i::.; now required to carry on said business." There 
are no apt words by which this obligation can he extended to th~ 
duty of keeping the booms in good order and repair. vVe do not 
think such a construction i::.; permissible. The arnlitor, therdiwe, 
erred in allowing the itenu-; for depreciation, and his report must he 
controlled by the true corn,truction of the contract. The plaintiff is 
entitled to recover only for the rent and interest thereon, as herein
before stated. 

J11clyment fo1· plaint{tl fu1· $10,.1..:iO .. J), and i11tCi'est, 
on the 8evenil instalment8 of rent frnm the time8 
they ·1·e8pecticely became dne, riz: on $195S.38 

froni Dec. 1, 18.9,J; on :~2980 from Der. 1, 1894; 
on $:29/JO fJ'Om Dcc 1, 1895; <ind on (~:26.]7' jl'om 
Dre. 1, 18fHJ. 
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\Va:-;hington. Opinion January G, 1 HO~. 

Location of Street Huifrowl. .lppeul .fm111 Jlunicipal 0.f/icer.~. lfoy.~. Rw,e111e11t.~. 
J<}minenl Dom11i11. ,',,'tat. 7893, c. :JU8, ?, G. ,\'tat. 1899, c. 1 lfJ, ?, ,'B. 

1. In an appeal Jnu,ed upon the allq:e<l npglect or refusal uf municipal 
oifil~Prs to approve the prupm,e<l route of an electric rnilrua1l company, 
under the provision:-; of l'. 2G8, ?, (i, of the Public Law:-; of mm~, a:-; amende<l 
by c. 11\1, ?, 2, Public Laws of l8n\1, relating to the organization of street 
railroad companieH, it is 11el·essary that enough :-:hould be alleged to show 
that the court has juris1liction arnl that the appellant Juul the right to 
apply to the municipal officers for an approval of its route. But it i:-; not 
necessary to allege all the steps by ,d1id1 the appellant obtained that right. 
The statute gives that right to every "corporation organized" thereunder. 
Cn<lPr the statute as it exh,te<l when tl1e appellant company ,ms organized, 
as preliminary to organization, it was necessary that the Railroad Com-
1nissioners :-:honl<l <let.ermine that public convenience required the con-
1-,t.ruction of the railroad. But it is unnece8sary to allege specifically in an 
appeal like this one, that the railrmul commi::-;sioners luul so determined, 
for it is necessarily impliPd in the expre1-,1-,ion "corporation orgunize<l" or 
in any expre::-;sion meaning substantially the same, a::-; in the one use<l in 
thi1-, appeal. 

2. It being argue<l that ?, 1 of c. Im of the Laws of 18\l9 is unconstitutional, 
the court without consi<lering that question, hol<ll'> that whatever might 
he the construction of that section, with respect to the mooted question 
of constitutionality, 1-,ection two of the :-;ame chapter upon whieh the appli
cation and appeal in this case are bm;ed, stands in full force. 

3. The court holds that c. 119, ?. 2, of the Public Laws of 1899, relating to the 
route and location of Rtreet railroads in the ways and streets of a town, 
to the approval thereof by the municipal officers, and to appeals from 
their net.ion or refusal to act, is not unconstitutional as being beyond 
legislative authority or as being arbitrary and unjust, or as permitting 
the property of towns to be taken for 8treet railroad purposes without 
just compensation. The public has a mere easement in land taken and 
condemned for a highway, or townway. It has the right to use it in 
certain ways. \Vithin the scope of the easement, the public which acts 
through the legislature, may regulate and control, may extend or diminish 
the public uses, as it sees fit. 

The legislature has authority even to regulate and control towns themselves. 
For towrn; are Jrnt sub<livisions of political government ereated by the 
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legislature. The operation of a 8treet railroad is an appropriate public U8e 
of a street. 

While a town i:,; charge<l with the performance of many dutie:-; with respect 
to roads, and possesses a qualified control over them, it does not own 
them. When the legislature authori,rns a new method of use of the public 
easement in a way, a town has no such property interest in the way, as 
will entitle it to pecuniary compensation, nor has an injury been done to 
it, of which it can properly complain. 

Exceptions by appellees. Overruled. 

This was a complaint under Stat. 1893, c. 268, § :3, as amended by 
8tat. 18H9, c. 119, § 1, on appeal from the municipal officers of the 
town of Milbridge, who, it was alleged, refused and neglected to 
approve the route and location of the appellant's street railroad in 
the streets and highways of the town of Milbridge in the county of 
Washington for more than thirty clays after the. railroad company's 
application to them therefor was presented. 

The municipal officers of Milbridge filed a demurrer to ·the com
plaint. The demurr~r was overruled at nir-;i prim, and appellces took 
exceptions. 

1 L IL Urny, for appellees. 
The complaint must allege that all steps leading up to the 

appeal and essential to it have been taken. Huch matters are juris
dictional. 

The complaint is defective becau:-;e it nowhere alleges that the 
railroad connnissioners found that public convenience requiretl the 
construction of the road. 

If the statute is construed to give to any hoard ur committee the 
absolute power, against the wishe:,; of the tmrn, to locate a railroad 
in its streets, making no provision as to comp_cnsation or expense 
of repairs of the streets arnl without right of appeal, then it is 
unconstitutional. Constitution of Maine, Art. 1, §§ 20, 21. Boone 
on Corporations, § 11, and cases cited. 

E. A. Hubbard, R I. Campbell and J. 0. Br(((l/mry for appellant. 
The important facts to be alleged in the complaint are the req nest 

to the town officials for approval of location and their refusal, and 
a description of the route granted, defined by certain roads and 
streetR. 
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There must be some trilmnal to finally settle all the matters, and 
the rights of the public are well protected by the tribunal estab
lished by law. 

A street rttilroad i:-; a:-; much for public convenience and public 
interests as for corporate profit. The public interests are well 
protected by the action of a lawfully constituted tribunal like that 
provided by the statute. 

Srrn.NG: ,v rs WELL, C .• J., E.mm.Y, \VurTEnousE, SAVA GI<.:, 

FOGLER, PEABODY, ,T.f. 

HA VAUE, .f. T1his i:-; an appeal ha:-;e(l upon the alleged ueg1ect or 
rcfi1:-;al of the municipal officer:-; of _Milbridge to approve of the pro
posed route and location of the appellant company in certain streets 
and ways in the town of l\Iilbridge, and is eontrollecl by the pro
vi:-;ions of chap. :2(38, § U, Public Laws of 18~);;, as amendecl by chap. 
11 D, § :2, Public Lawf-i of 18UH, relating to the organization of street 
railroad eoH1panic:-;. 

The appcllecs have dcrn1t1Ted. ~\.rnl they :-;eek to :-;ustain their 
demnrrcr fir:-;t upon the grnuncl that it i:-; nowhere alleged in the 
appeal that the railroad <·ommis:-:ioners hwl determinccl that public 
<'Oll\'enien('e re<ptired the <·onstru(•tion of the railroacl. The appellees' 
po:-;ition i:-; that sul'h determination i:-; a nece8:-;ary prerequisite to any 
pro('eedings by the railroad company under charter or certificate of 
organization; that without :--uch determination the company obtained 
no franchi:-:e, all(l no right to call upon the railroad emmnissioners or 
the 1111micipal officer:-; of Milbridge for an approval of its route and 
location; that the municipal officers of Milbridge had no jurisdiction 
in the premise:-:, and no authority to aet upon the railroad company':-, 
application to them; and that thi:-, court has no jurisdiction on appeal. 
ln short, the appellees say that the determination by the railroad 
commissioners that public convenience requires the construction of 
the railroad i:-, an essential juri:-;dictional faet, and, hence, that it must 
he averred. 

It is undoubtedly true that in proceedings of this character enough 
must be directly allegcfl to show that the court has jurisdiction, Pet-
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tengill v. County Conmii8s,ioners of l{ennebec, 21 Maine, ;377; and if 
there be an omission to allege any fact without ·which the court 
would not have jurisdiction, advantage may he taken of the omission 
by demurrer, or upon a motion to dismiss. Hine8 v. Portland, 9:3 
Maine, 227. It is also trne that, nuder the statute in question, it 
was essential that the railrnad eommissioners should find that publi<~ 
convenience required the constrnction of the railroad, before the rail
road company could tlo any business. It was preliminary even to 
complete organi.r.ation. P01·tlund Railroad Eefcn8ion Co., Appellants, 
94 Maine, 565. The amendments to this :-;tatute, chap. 187, Public 
Laws of 1901, do not affect this case. 

Now while it is necessary for the appeal to allege enough to show 
that the appellant had the right to apply to the nnmicipal officers for 
an approval of its route, it is not necessary to allege all the steps by 
which the appellant obtained that right. 

The statute regulating such an application and appeal, Pu~ic 
Laws 1899, c. 119, § 2, gives that right to every "corporation organ
ized" under the provisions of chapter 268 of the Public Laws of 
1893. It does not require the appeal to set forth the steps which 
led up to the organization. It would have been sufficient for the 
appellant to have alleged simply that it was a "corporation organ
ized" under the statute referred to. Under such an allegation, all 
things essential and preliminary to lawful organi.r.ation would be 
presumed, so far as averment is concerned, and no specific allegation 
would be necessary. lYfcOlinch v. 8hirgi.'{, 72 Maine, 288. 

As preliminary to the organi.r.ation of such a corporation under the 
statute of 189H, it was essential that the railroad commissioners 
should find not only that public convenience req nired the construc
tion of the railroad, but that all the provision:-; of ~~ one and two 
of Public Laws of 18U~), chap. 2H8, had been cornplic(l with, 
that is, that at least five person:--, of whom a lll}~ority were citi.r.ens of 
this state, had made and :-;igncd proper articles of association, that 
not less than four thousand dollars of capital stock frn· every mile of 
road proposed to be constructed had been subscribed for in good faith 
by responsible parties, and five per cent paid thereon in cash to the 
directors, and that a 1rn~ority of the (lirectors had made the affidavit 

VOL. XCVI 8 
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required by section hvo. The determination of all of these facts was 
preliminary and essential to the organization of the company. But 
in an appeal like this it is no more necessary to allege as to the find
ing of public convenience than as to any other of the findings. 
They are all implied in the expression "corporation organized." 

'I'he appeal before us not only alleges that the appellant is a "cor
poration <luly organize<l arnl estublislie<l in conformity to the laws of 
the state of Maine," in the year 1 HOO, hut it ahm sets forth at length 
the 8ecretary of Htate's official certificate of its organization. This 
certificate is the official evidence that the appellant is a "corporation 
organized" muler <'hap. 2G8 of Public Laws of 1893, and hence 
authorized to make application to the mimicipal officers for approval 
of a proposed route, and to appeal, if they neglect or refuse to act. 
Moreover, the allegation that this electric railroad company was 
"duly organized and estahlishc<l in c·onformity to the laws of the 
St~te," in 1000, necessarily means that it was a "corporation organ
ized" under the statutes of 1893 an<l 189D, already referred to, 
because there were no other law:-; in force at that time under which 
an electric railroad company could be organized. This contention of 
the appellees fails. 

In the next place, the appcllees contend that the provisions in 
§ 3, of e. 2G8, of the Public Laws of 1893, as amended by § 1, 
of c. 119, of the Public Laws of 1899, relating to appeals from 
the railroad commissioners on the question of "public convenience," 
were unconstitutional, and upon this hypothesis their learned counsel 
argues that the whole section, so far as it requires the railroad 
commissioners to make any finding upon the question of public 
convenience, ,vas inoperative and void. ,vithout assenting to this 
proposition in the least, and without any consideration whatever of 
the constitutional question suggested, it is only necessary to say that, 
if the appcllees' conclusion were correct, it would furnish one more 
reason for omitting from this appeal any specific reference to any 
finding respecting public convenience. If the commissioners were 
not authorized to determine whether public convenience required the 
construction of the railroad, certainly no allegation concerning it, 
specific or implied, was necessary in the appeal from the action or 
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non-action of the municipal officer:-,. Besi(les, whatever might be 
the construction of § 1, c. 11D, of the L'.tws of 18DD, npon the ques
tions mooted, § two of the same chapter, upon which the application 
and appeal in this case are based, stands in full force. 

Lastly, the appellees claim that the statute, Public Laws 18HD, 
c. 1 U), § 2, is "arbitrary, u1~jnst, mwonstitutional arnl voi(l" in that 
it gives a street railroad company "the right to locate in the streets 
of a town with no provision for compensation," to the town, "arnl no 
provision for the protection of the town in reference to laying tracks, 
expense of repairs, widening the streets arnl clearing of 1-mow ; and 
also gives a committee of three men power against the wishes of a 
town to locate in any of its streets, in any position of the street, with 
no right of appeal." The authorities cited by the appellees do not 
sustain this contention, nor do we think any can be found that will. 
This claim arises, probably, from a misconception of the relation 
which a town bear:-, to the public ways within it. ·when html is 
taken and condemned for a way, it becomes snl~ject to a public e'.tse
ment or servitude, while the title remains in the original owner. 
The public has entire control of the easement tlrns acq nired, and 
may regulate and extend the public use, within the scope of the 
easement, in whatever manner it pleases. The pnblic acts through 
the legislature. The legislature may thus regulate not only the 
method and extent of such lawful public uses of ways in towns, 
but it has the power to regulate and control even the towns them
selves. It creates the towns as subdivisions of politi<"al government, 
and may dissolve them. It bestows upon them certain po,vers. It 
charges them with certain dutie~. The;-;e duties may be enlarged or 
diminished, all(l these powers may be increase-l or restrained, in 
accordance with the judgment of the legislature. These principles 
arc of general acceptation. No. Ya.,1·rrw1dh v. 8killing8, 43 Maine, 
133, 71 Am. Dec. 530. A town i:-; chargeJ with the performance 
of many duties with respect to roads, an:l it may possess a <t ualified 
control over them, but it doe.-; not own them. The legislature may 
increase its duties and its hardens with respect to them; it may 
diminish its power of control. These are matter.-; of public policy, 
of which the legislature is the jwlge. ,\rnl when the legislature 
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authorizes a new methocl of use of the public easement in such a 
roacl, a town has no such property interest in the road as will entitle 
it to pecuniary compensation, nor has an iiuury been done to it, of 
which it can justly complain. 

It is too well settlell to be questioned that the ordinary operation 
of a street railro:ul, which is a quasi public use, is a use of the street 
appropriatt\ to the character of the casement or servitude ,vhich the 
public holds. It imposes no :ultlitional bur<lcn upon the abutter, aml 
is no new taking of larnl for which he may recover additional com
pensation. Jfriyr;s v. L<'whdon & _A nlmrn lfor8e Ra-ilroad Co., 79 
Maine, :3(3:3, 1 Am. St. Rep. :31 G; Taylor v. Port.sniouth, Kittc-,·y & 
Yori~ Street UaihDo.'f, Dl Maine, 1 H:1, fi.J Arn. St. l{cp. 21G. 1t is 
entirely competent for the legislature to authorize sueh a use, and 
prescribe its method awl· extent. 

\Vhile the objections to the statute which arc now umler consider
ation for the most part involve questions of policy rather than those 
of constitutional law, it is not improper to observe that although it is 
the privilege of a street railrm<l company to select its proposed route 
ancl location, that selection is of no avajl unless it is approved by the 
municipal officers; or if they fail to perform their duty, and neglect 
and refuse to aet, still the selection of the railroad company goes for 
naught, nnless it is approved by an inclependent, impartial tribunal 
appointe<l by the court. Even then the selection is not effective until 
approved by the railroad commissioners. Public Lam, of 1899, e. 
1 In, ~ :l. There is no nwrit in this <'ontention of the appellees. 

R1:cepf,io11s Ol'C'i"/'1ded. 
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BODWELL \V ATER PmrER Co. 11s. OLD Tow.N J,:LE( 'TRIC Co. 

Penob:-;c-ot. Opinion ,Tan nary 8, 1 U0:2. 

1!,'lecll'icity. }brcible Ent1·y uwl Detuiner. lmsc. Pi.l'llur·s. fj1111.~i J>ablir: 
( 'orporation.q. R. ,",'. , c. .')4, ?, 1. 

l{, H., c. \l4, ?, l, which provide:-; that an action of forciblt• entr.v and ddainer 
may be maintained agaiirnt a tenant holding u11<ler a written lea:-;e, "at the 
expiration or forfeiture of the term, without notice, if eommenct•d within 
:-;even day:-; from the expiration or forfeiturP of the knn," i:-; applicable 
where such tenant is a quasi public corporation, Pngaged in the bu:-;ine:-;:-; 
of supplying electricity, for lighting all(l other purpmw:-;, to rnunicipalities 
and their inhabitant:-;. 

The lea:-;e, in this case, from the landlord to the tenant, l'Ontai1wd thi:-; pro
v1s1011: "At the termination of this lea:-;e the :-;ai<l Bn<lwl'll "'akr Po,n•r 
Company (the landlord) shall at it:-; option eithn !my or allow to ht' removed 
the property of said Old Town Electric Company." 

lleld; that the only purpm,e or effect of thi:-; provi:-;ion war-; to give the tenant 
a right to remove it:-; property afh'r tlw term prod<le<l in the lease ha<l 
expired, unle:-;s the landlonl exereist•rl it:-; option to purchar-;P, a right ,d1ich, 
without this clause, the tenant ,rnukl not have had; that it di<l not post
pone the expiration of the tC'rm bPyond tlw timt' provi<k<l in the least', 
nor prevent the maintenanee of this action of forcibl<:> t-ntry and dt>tainn 
commenced ,vi thin seven days from the expiration of :-mch tt>rm. 

On report. ,Judgment for plaintiff. 

l1"orcible entry and detainer hrouµ;ht to n\cO\"(•r pos:-;es:-;ion of a 
mill-site adjacent to the dam of the plaintiff company on the l'tmoh
scot river at Milford. 

T'he case came to this ,~ourt helmv 011 appeal from the Old Town 

Municipal Court. 
Defendant company had erecte(l it:-; own building- on the clemi:-;ed 

premises arid placed therein it:-; own machinery of the usual kind for 
generating electricity, which it was eng-aged in supplying for lighting 
and power purposes in Old 'Town, Milford and vicinity. 

By a clause in the lease the plaintiff company was given the option 
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at the end of the term to buy the defendant company':-, property or 

allow it to be removed. 
] >rior to the commencement of this snit no steps had been taken by 

plaintiff company under this clam,<.\ 
U. JI. Bartldt, for plaintiff. 

It was the option of plaintiff to buy, not that of <lefemlant to retain 
possession. 

The action is not prematm·t'. _Fh1nMi11 Larul, illi/1 und JVld<'J' 
(hmpan.tJ v. Ou·d, S-1 Maine, 52S. 

Until the defendant set a pri<~P on its property, it is submitted that 
the plaintiff could not know whether it would buy or not. Therefore 
plaintiff <"ould not give a notice that it was willing to buy. 

The service of the writ was noti(_'e to the defendant that plaintiff 
did not care to buy. 

The election by plaintiff not to buy was final arnl cannot be 
revoked. B1·,1;u11t v. J~'rskh1<', :-;;-; l\Iainc, L3:3. 

The lamllor<l never agree<l to pnr<·hase at all, hut only agreed to 
allow the tenant to remove its property at the termination of the 

leas<·. 
JJ: 11. /><)Ir('//; .t~Jhon--:o .I. Wlflll<tn of the Boston bar, for 

defondant. 

Defornlant is a quasi puhlic cmporntion aml the law puts upon it 
nnustml and extraordinary burdens to serve the public faithfully and 
impartially and at reasonable rates. Arnl this is a <lnty the perform
ance of which may he enforced by the courts. Tlic Bntn8wicl.;, Ga8, 
Liyld (ll/(l P01rc1· Co. v. The United Oa.--:, Fnd wul LirJld (}ompany, 
8;> l\foine, G:32, :3;> __.\m. St. Hep. :38;">. 

The action i:-, prematurely brought. ~\_ lease is construed in favor 
of the lessee when wonl:-, are donbtfu l. 81m·.ctsc1· v. J[cKenney, 65 

Maine, 22[>; C'ool.· v. IJi.-;bcc, lS Pick. 527. 
vVhat wonlcl he a reasonable time for removal would depend upon 

all the circumstances in the case, the character of the business of the 
tlefondant company, and the season of the year when the lease expired. 
JI01re v. Ilwntfr1yton, IG Maine, :350; Saunders v. Owrt-is, 75 l\faine, 

4U:3; Clwprnan v. l>e1rnison C}o., 77 Maine, 205; I '\Vashburn on 
Real Property, 292. 
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Un<ler the clause in the lease it <levokecl upon plaintiff to notify 
the defendant of its election not to buy and rcc1ucst the removal. 

Counsel also cited Hobmurn v. Ab,w1us, :2 Duer, (N. Y.) 4:35. 

SrrTINU: ,¥1swELL, C. J., 1~.MERY, \VHITEHousE, ST1wu·r, SAY
AGE, PmvERS, J,T. 

\VISWELL, C. J. Action of forcible entry arnl <letainer. 
By a written lease <lated Dec. 1, 188D, the plaintiff lcase<l to the 

<lefen<lant the premises, possession of whieh is sought to be recovered 
in this action, for a term of ten year;-; from that <late. During the 
continuation of the term of the original lease, the parties by an irnlen
ture exten<led the term for one year from Dec. 1, lS!.W, sul~jeet to 
all the terms, provisions, restrictiom; ancl agreements of the original 
lease. The exteu<lecl term, therefore expired on De<~. 1, 1 HOO. 

On Dec. 7, 1900, within seven <lays from the expiration of the 
term, this process was commenced by the plaintiff: By H. S., c. U4, 
§ 1, it is i)rovi<led that the process of forcible ent1·y aml <letaine1· may 
be maintained, "against a tenant lwl<ling under a written lease or 
contract, or person holding unclcr such tenant, at the expiration or 
forfeiture of the term, without notice, if commenced within seven 
days from the expiration or forfoitme of the term." 

It is urged in <lefonse that this process cannot he maintaine<l, or 
that it was prematurely commenced, for two reasons. .Firt--t, because 
the OldtmVn Electrie Company, the (lcfornlant, i:-; a (1um,i public cor
poration, being engagf~<.l in supplying; electricity to the ('ity of Ohl
town and the towns of Milford arnl Orono, and that inm,mneh as the 
law puts upon such corporations unusual aml extraordinary burdens, 
this statute, which allows the commencement and maintenance of this 
process against a tenant holding under a written lease, without notice, 
if commenced within seven days from the expiration of the term, does 
not apply ,vhen the tenant is a corporation of this character. \Ve 
are unable to read into the Rtatute any such exception, and we know 
of no reason why the owner of land leased to such a corporation 
should not have the same rights as other landlords. If~ however, 
there is any such reason it should be made to appear to the legisla
ture and not to the court, 
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Next, it is nrgecl that thi:-; process wa:-; prematurely brought 
because of the following clause in the original lease, which, of course, 
was equally in force during the extended term : "At the termina
tion of thi:-; lease the said Bodwell "\Vater Power Company, shall at 
its option either bny or allow to he removed the property of said 
01<1 Town Electric Company." It is urged that by reason of this 
provision the term of the lease did not expire until after the Bodwell 
\Vater Power Company had exercised its option either to buy or 
allow the property of the Electric Company to be removed. 

In support of this position the ease of 1:i'mnl.:lin !,and, JJ,[ill and 
JJ'afff CmnJHUl.!J v. Crtrd, 84 l\lainc, ;>2S, is relied upon and claimed 

to he directly in point. But we <lo not think that the case is appli
cable; the clause of the lease constnwcl in that case was : "At the 
expiration of this lease sai<l }'ranklin Laud, Mill and \Vater Company 
arc either to renew the same for another term of years at the present, 
or a then fair rate, that the respcetive parties may agree upon, or the 
:-\ai<l parties arc to buy Hai<l mill at such price as they, the parties of 
the secornl part may agree upon," ete. The court held that the 
knm; of the lmse implied a continual tenancy m1til the defendant 
:-;ho11l<l be paid his authorized outlay in the construction of the mill 
which the landlonl agreed to pm·ehase if it did not renew the lease. 

In thi:-; case there is 110 such implication. The lease contains no 
covenant, conditional or absolute, npon the part of the landlord to 
renew the lea:-;e. It seems to us very evident that the whole purpose 
and efleet of this clause was to give the tenant a right to remove its 
property aft.er the expiration of the term provided in the ]ease, unless 
the landlord exercised its option to purchase, a right which, without 
this clause, the tenant would not have. ,vhile a tenant at will, 
occupying for an uncertain pcri()(l, has a right to remove fixtures 
within a reasonable time after the termination of the tenancy, Sulli-. 
van v. Chrber1·y, G7 l\faine, 531, in the case of a tenant under a writ
ten lease for a fixed arnl definite time, this right of removal must be 
exercised during the continuation of the term, and if it is not done 
the right to remove is lost. Davi:,; v. Bt~ffurn, 51 Maine, 160. 

By reason of this provision, then, the tenant acquired the important 
right to remove its property, unless the landlord saw fit to purchase, 
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after the expiration of the term. In our opinion the clause had no 
other effect and does not prevent the commencement and mainten
ance of the forcible entry and detainer process, as provided by 
statute. 

Judgment for plaint{/}: 

STATE OF MAI:KE BY Cm1PLAIN'.r r.-;. PE'.rER BRADLEY. 

Cumberland. Opinion January 8, 1 !J02. 

Constitutional Lau·. Intoxicating Liquors. Search and Seizure. Complaint. 
Arrest. Art. 1, ?, .5, Maine Const·ittition. R. 8., c. 2'7, ?, 89. 

That portion of R. S., c. 27, ?, 39, which authorizes an officer to seize intoxi
cating liquors without a warrant and to keep them in some safe place for a 
reasonable time until he can procure a warrant, gives no new or additional 
authority to search premises. It merely authorizes a seizure without a 
warrant when such seizure can be made without the unreasonable search 
which is prohibited by the constitution. To this extent the statute is con
stitutional and has been frequently upheld by this court. In the present 
ease it does not appear that any search was made, consequently the seiz
ure without a search was unobjectionable. 

Upon the trial of a reHpoudent upon the charge contained in a search and 
seizure complaint and warrant of keeping intoxicating liquors in the place 
described in the complaint, intended for unlawful sale in this State, if some 
of the liquors mentioned in the complaint arnl warrant were found and 
seized in the place therein described, and were kept there by the defend
ant intended for unlawful sale, it is immaterial that other liquors were 
described in the complaint or were seized hy the officer and included in his 
return upon the ,varrant. 

If, in the case of a seizure of intoxicating liquors without a warrant, a 
respondent is arrested at the time of the seizure and before the issuance of 
the warrant, even if such arrest is illegal, it in no way affects the validity 
of the complaint and warrant, and cannot be taken ad vantage of by a 
respondent charged with having intoxicating liquors in his possession for 
an unlawful purpose, either before or after conviction. 

Exceptions by respondent. Overruled. 

This case came up from the Superior Court of Cumberland eounty. 

April 1 7, 1 DO 1, deputy f-dieriff.-; of Cum her land Connty twice 
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searched the premises on Commercial street m Portland known as 
the "Old Dyer House," for intoxicating liquors intended for illegal 
sale, as empowered by the latter portion of R. S., c. 27, § 39, intend
ing to procure a warrant later. 

On the following <lay, April 18, a complaint was made to the 
Portland Municipal Court, which, in addition to the usual form in 
use in cases where the warrant is obtained prior to the seizure, con
tained the fo1lowing allegation, viz:-

" And the said Obed 11"'. Stackpole on oath further complains that 
he, the said Obc<l F. Stackpole, at :-:aid Portland, on the seventeenth 
day of April, A. D. rno1, being then and there an officer, to wit, a 

deputy sheriff, within and for said county, duly qualified and author
ized by law to :-:Pize intoxicating liquor:-; kept and deposited for unlaw
ful sale and the ves:-;el:-; containing them, by virtue of a warrant there
for, issued in conformity with the provisions of law, did find upon 
the above described premises: 

One jug containing about one gallon of whi:-;key; 
Nine bottles Pach containing about one-half pint of whiskey; 
Three bottles each containing about oue pint of whiskey; 
Intoxicating liquors as aforesaid arnl V<'ssels containing the same 

then and there kept, dcpo:--ite<l and intended for unlawful sale m, 

aforesaid, within the State by sai<l Brwllcy, and did then and there 
by virtue of thi:-; authority as a deputy sheriff as aforesaid, seize the 
above describe<l intoxicating liquors and the vessels containing the 
same, to be kept in some safe place for a reasonable time, and hath 
since kept arnl docs stiJl keep the said liquors and vessels to procure 
a warrant to seize the same." 

Upon thi:-: complaint a warrant mis issued an<l returns were made 
thereon under the date of April 17, ] 001, showing the seizure of 
the liq~iors described in the complaint and the arrest of the respond
ent on that day. 

There was a conviction in the Municipal Court and an appeal to 
the Superior Court of Cumberland county, where the respondent 
was tried before a jury and found guilty. 

The judge's charge in the Superior Court contained the ,following: 
"The point has been raised by the attorney for the respondent 
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that, included in that warrant, were other liquors ,vhich were seized 
somewhat later than the liquors seized at the first visit. 
Now, as I say, even though other liquors may have been included, if 
the return covers the liquors that were seized on the first visit, the 
return is sufficient, because the greater includes the less." 

After the verdict against him, there was a motion by respondent in 
arrest of judgment, claiming that the complaint was not sufficient; 
was not in legal form; was bad for duplicity; that it showed on its 
face no authority by which it was issued; and that the return was 
double, uncertain and defective. 

The motion in arrest was overruled, alHl the exceptions relied upon 
were to this ruling and the foregoing instruction to the jury. 

R. T. lVhitchow,;e, county attorney, for State. 
D. A. ]}[eaher, for re:--pondent. 

Sn"l'ING: vV1sw:ELL, C. J., EMERY, \VHI'l'El[OUSE, HTROUT, 

SA v AGE, Pmv1ms, J J. 

,v IS\VELL, C. ,J. ""\ deputy seizecl certain intoxicating li(ptors in 
a <lwelling-hom,l', without a warrant. Upon the 1wxt day, and 
within twenty-four hours tliereafler, he irnt<le complaint to a 1mmi
cipal court having juri:--diction arnl obtaine<l a warrant against the 
liquors previously taken, aml then held by him, until he could obtain 
the warrant. The respondent waf-5 tried in the mm1ieipal court upon 
the charge of keeping these intoxicating li<p10rH in the place de:-;crihed 
in the complaint, intended for unlawful sale in this state. He was 
found guilty hy that court arnl appeale<l to the f-;uperior Court in 
that county. ..At the trial in the latter court, where he was also 
found guilty by a jury, he took exceptions to certain iu:-;tructions of 
the presiding justice, to his refusal to give certain requested instruc
tions and to the overruling of his motion in arrest of judgment. 

It appears from the bill of cxceptiorn.;, that the complainant, 
together with another officer, made two visits to the dwelling-house 
on the night preceding the issuance of the warrant; that upon one of 
these visits certain of the intoxicating liquors mentioned in the com
plaint arnl warrant and in the officer'f-; return upon the warrant were 
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takeu from ,the person of the <lefendant, while the other liquors men
tioned in the complaint and in the return upon the warrant were 
found in the place described in the complaint and taken by them. 
For this reason, the respondent requeste<l the presi<ling justice to 
instruct the jury that if the return was made of two seizures, the 
complaint and warrant became invalid if not amended, and that the 
warrant was unauthorized, illegal and voi<l as a matter of law. The 
court refused to give these instructions, but did instruct the jury as 
follows: "Now as I say, even though other liquors may have been 
inclu<led, if the return covers the liquors that were seized on the first 
visit, the return is sufficient, because the greater include:-; the less." 
The li(l uors seize<l on the first visit, referre<l to in the foregoing 
instruction, were those found upon the premise:-;. 

The respondent was tried upon the <"harge contained in the com
plaint of keeping intoxicating liquor:-- in the place dc:-;cribed in the 
complaint, intended for unlawful sale in this 8tat.c. If some of the 
li<ptors mentioned in the complaint and warrant wen! fournl and 
:-;eize<l in the pla<'e therein described, and were kept there by the 
defendant intende<l for unlawful sah•, he wa8 guilty of the charge. 
It makes no difference that other liquors were de-,cribcd in the com
plaint, or were seized by the officer aml indrnle<l in his return, :--o far 
as this proceeding is concerned, provi<le<l that some of the liquors 
mentioned in the complaint and ,vmTant were found and 8eized, or 
had been previously found and seized by the officer, before obtaining 
the warrant, in the place described in the complaint. The ru]iugs 
therefore in this respect were correct. 

In the defendant'8 argument it is urge<l that a search without a 
warrant is in violation of our constitution. But the case does not 
show that any search ,vas made. That portion of R. S., c. 27,, § 3D, 
which provides that, "in all cases where an officer may seize intoxi
cating liquors or the vessels containing them, upon a warrant, he 
may seize the same without a warrant, and keep them in some 8afe 
place for a r~asonable time until he can procure such a warrant," 
gives no new or additional authority to search premises. It merely 
authorizes a seizure without a warrant when such seizure can be 
made without the unreasonable search which is prohibited hy the 
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constitution. l'o this extent the statute is constitutional and has 
been frequently upheld by this court. State v. ]}[cCann, 59 Maine, 
:38:3; State v. LcOlah·, 86 Maine, 522. 

Again, it is argued that the respondent was arrested at the time of 
the seizure and before the warrant -was obtained. If this was so, and 
if such arrest ,vas illegal, it can in no way affect the validity of the 
complaint and warrant, and it cannot be taken advantage of by a 
rm,pondent chtlrged with having intoxicating liqnors in his possession 
for an unlawful purpose, either before or after conviction. There 
was no reason why the defondant's motion in arrest of judgment 
should have been sustained. 

CHARLES A. Goun cs. T1
HE CITY OF 1\m'l'LA:ND. 

Cumberland. Opinion ,January 8, l 902. 

Public OjJicer. IIarbor ~Master. Compensation. Spec. Lmcs, 1849, c. 233. 

In an action to recover compensation for the plaintiff's services as Harbor 
Master of Portland harbor,.heZd; 

That this position is a public office created by legislative enactment and by 
an ordinance of the city council of the city of Portland, passed in accord
ance with the act of the legislature; and that, (luring the plaintiff's incum
bency of this position, he was a public officer, not a HH're agent or employee 
of the city:-

Th3:t as such public officer the plaintiff had no contractual relations with the 
city ofPortlarnl, and cannot recover upon an implied promise to pay what 
bis services were reasonably "·orth, beeause his services were not rendered 
to, nor for the benefit of, the ('.ity. lle was entitle<l to such compensation 
as might be establishe<l by the l'ity eouncil an<l none other:-

That the plaintiff has failed to show that any salary was 9Stablishe<l by the 
city council of Portland for the office of Harbor Master for the period that 
he was an incumbent of this office. 

Upon the contrary, the case shows that during the year prior to)he plain
tiff's election to the office, the city council passed an order to the effect 
that after the expiration of that municipal year there should be no separate 
salary attached to this office, but that the compensation for the services 
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of this officer should be included in the amount paid for the maintenance 
of a fire-boat; that during all the time that the plaintiff held the office of 
Harbor Master he was also captain of the fire-boat and received compensa
tion for hir-; services in the latter capacity, and that when he accepted the 
por-;ition of captain of the fire-boat and the office of Harbor Mar-;ter, he was 
aware of the order pasr-;ed by the city council to the effect that there should 
be no salary for the latter office ai1d that hir-1 compensation arc; captain of 
the fire-boat was to include his salary as Harbor Master. 

The plaintiff cons;equently i:;; not entitled to recover upon any ground. 

On report. ,J mlgmcnt for defendant. 

Assumpsit for :-;ervices as harbor master rendered the city of Port

land. The case appears in the opinion. 

],). ],). Hecl~bcrt; E. _F'mdc1· a ncl 0. Jl. JJ),,·,.w.11, for plaintiff. 

( -~ A. Strout, <·ity solicitor, for defondant. 

SrT'l'ING: \Vn-nrELL, C. ,J., El\rnnY, \V1-n'l'EHousE, SAVAGE, 

PmrBnR, ,f,J. 

\V IRWELL, C. J. The plaintiff was harbor master of Portland 

harbor from Sept. 2, 1895, until May 9, 1899. In this action he 
seeks to recover compensation for his serviees in that capacity. 

This position was a public office; during its incumbency by the 
plaintiff, he wa:-; a public offieer, not a mere employee of the city. 
The office was created by legislative enactment, ( chap. 233 Private 
Laws of 1849) and by an ordinance of the city council of the city 
of Portland passed in accordance with this act of the legislature. 
This ordinance provided for tlw annual cleetion of a harbor master; 

that he should hol<l offiee until his successor was appointed, except 

in the easC' of a removal; that he should be sworn to a faithful 
performance of his dntie:-;, arnl that he should receive sueh compen

sation for his :-;ervices as the city eouncil shou Id establish. These arc 

all characteristic features ,vhich distinguish an office from a mere 

employment. 'J'hi:-i office was the creation of the law for the purpose 
of earrying into effect the will of the sovereign power for the 
common good. See Opinion of the Jiu<t·focs, 3 Maine, 481; Cobb v. 

City of Portlund, ,35 Maine, 381, \)2 Am. Dec. 598; 1-Icr!f'orcl v. 

City of 1Vew Bedford, lG Gray, 297, and the very full collection of 

anthority upon thiH sul~ject in the note to State v. Jfockcr, ;H) Fla., 
477, in G3 Am. 8t. H., lH. 
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As such public officer the plaintiff had no contractual relations 
with the city of Portland. He was not its servant, agent or 
employee. He cannot recover upon an implied promise to pay what 
his services were reasonably worth, because his ::-;crvices were not 
rendered to, or for the benefit of; the city. He was entitled to such 
compensation as might he established by the city council, and none 
other. P<i,1·wcll v. Bockdand, G2 Maine, 2DG; Prine(', v. Skillin, 71 
Maine, 8G 1, 36 Arn. Hep. 32:i ; 8il.:e::; v. 1-lotfield, 1 ~1 Gray, 347. 

The plaintiff has failed to show that any salary was established 
by the city council of Portland for the periO(l that he was an 
incumbent of this office. In fact, the case shows that some time 
prior to the plaintiff's election to the office, the city council voted 
that after the expiration of the municipal year of 1894, there should 
be no separate salary attached to the office, but that the compensa
tion for the services of this officer should be included in the amount 
paid for the maintenance of a fire-boat: the idea evidently being 
that the captain of the fire-boat should be harbor master and that 
the compensation for his services, in the former capacity, should 
include his salary in the latter office. 

Prior to this, by a vote of the city council passed April 2, 1894, 
the salary of the harbor master was established at the sum of $450 
per annum. But on Dec. 11, 1894, this order was passed by the 
city council : " Ordered, that the committee on fire department be 
and hereby is authorized to contract for the services of responsible 
parties to act as captain, engineer and fireman of the steamer Che
beague for a term not exceeding three years, and for a sum not 
execeding $182.50 per month, during the continuance thereof. After 
the expiration of the present municipal year said sum to include the 
salary of harbor master, and when expended to he charged to 
the appropriation for fire department salaries." Hubsequent to the 
passage of this order no salary for the office of harbor master was 
established by the city council. 

Accordiugly the predecessor of the plaintiff in office, one Chas. H. 
How, in the spring of 1895, following the passage of the foregoing 
order, was elected harbor master and captain of the fire-boat and 
held both positions until his resignation of both on Sept. 2, 18H5. 
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He received no separate and additional salary as harbor master. 
During this period the plaintiff was engineer of the fire-boat under 
Capt. How, and was cognizant of the fact that the latter received no 
separate salary for his services as harbor master . 

• Just prior to the plaintiff's election as harbor master he was also 
appointed captain of the fire-boat and held both positions concurrently. 

During that period he received his pay as captain of the fire-boat 
at the rate of $G7.50 per month until May 18, 189G, and after that 
date at the rate of $75 per month. ,vhen he accepted the position 

· of captain of the fire-boat and the office of harbor master, he must 
have been aware of the order above quoted to the effect that there 
should be no salary for this office, that no separate salary had been 
established therefor and that, in accordance with the intention of the 
city council, as expressed in this order, his compensation a_s captain 
of the fire-boat was to include his salary as harbor master. 

The plaintiff was under no obligation to accept the office of harbor 
master. After his acceptance he was at liberty at any time to resign, 
but having accepted the office and continued in it under these circum
stances, he cannot now recover any compensation upon any ground . 

.Judgment f01· the defendant. 
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HERBERT BmrJ>E_N o;. CITY OF RocKLA~n. 

Knox. Opinion ,January 14, lUO~. 

TVi1y. 1'omu;. Xegligencc. Municipal (~(Jicer8. R. 1':i"., c. 18, ~ Ul. 

1. It is within the statutory duty and power of a street or 'road commis
sioner to re-build upon a larger scale a retaininµ- wall for a public street, 
when the larger wall is necessary to make the street safe and convenient, 
and when the municipality has provided the land and the· fund:-; therefor. 

2. In re-building such retaining wall tlw f;freet or road commi:-;siom:'r acts as 
a public officer and not a:,; an agent of the municip;tlity, unless it i:.; made 
to appear that the municipality asimme<l itself the direction of the work 
and of the comrni:-;sioner. 

3. Unless it is shown that the municipality has assumed the direction of the 
work and of the commi:,!sioner, it is not liable to third parties, including 
employees, for any negligence of the commi:-;sioner in the prosecution of 
the work. 

4. That the mayor and member:-; of the committee on streets of the city 
council advised the street c0111rnissiu1wr of the city, that it was within hiH 
statutory power and duty to re-build 011 a larger scale a retaining wall ,vhich 
had given ,vay, and urged him to do so with the assurance that "it would 
be all right," doe:, not show that the eity a:-;sm11etl eontrol of the work and 
of the commissioner. 

5. That the city engineer made plans and specification:-; for ru-huilding a 
retaining wall upon a larger scale and delivered tht•m to thP street com
missioner who proceeded to re-build the wall according to ;.;ueh plan:,,; and 
specifications, does not make the city responsible for the negligence of the 
commissioner in carrying on the work th us planned. 

6. ,Vht>re the street commisHioner in re-buil<ling a retaining wall under the 
above circumstances set up a derrick so negligently that by reason of such 
negligence a laborer on the work was injured, the munieipality is not 
responsible. 

On report. Plaintiff nonsuit. 

Aetion on the case against the city of Rockland to recover dam
ages for i1tjuries, which the plaintiff claims he •·recL·ive<l while he was 
at work on a derrick, within the city limits and employed under the 
road commissioner in repairing the highway. The facts will be 
found in the opinion, 
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e. E. (lll<l A. 8. Littl<:fidd, for plaintiff. 
Counsel argued: That the work being <lone wa:-; outside the limits 

of the street and therefore outside of the jurisdiction of the road com
missioner, aR a public officer; that the work was being <lone by the 
road commissioner, upon the order of the mayor and the committee 
on streets; that all of the committee either gave instructions or rati-

_fied the instructions given prior to the actual beginriing of the work 
at the place where the wall ,vas located. In any event prior to the 
injury to this plaintiff; that these instructions to the road commis
sioner were by the duly constituted authorities of the city; that the 
work was do11e npon private property and the materials therefor 
taken from said property urnler a consent from the owners, giving 
the city permission to do so; that the wall was built outside the 
limits of the street and under the regularly constituted <'ity author
ities for the financial benefit all(_l advantage of the city in performing 
its duty of keeping the street in repair; that no specific vote was 
passed by the city council instructing the road commissioner to do 
the work according to the plans, with the material and at the place 
provided by the city. If the defendant city can escape liability, it 
rnw-t be for no other reason except that the city cm11wil failed to pas8 
s11<·lt positive vote. 

Tmvm; and c·ities liable when imlividuals wo11ld he. Awl.: v. E//:,;
lf'0'1-tl1, :_W _Maine, :rn:3; /~(t8fm((n v. Mt1·cdith, :rn N. H. 284, 72 
Arn. De<'. :_W2; />!'((ff v. lV<·y11101dh, 14 7 Ma:-::--. 24:\ D _Am. St. 
lfop. mn. This was a ministerial act and therefore one for which 
the eity was responsible, if the city was the party performing the 
work. The Ro<~he8ter lVhite Lead Co. v. The. City of Rochester, 3 

N. Y. 4G:3, 53 Am. Dec. 31G; 8tonc v. Anr;nsta, 4H Maine, 127; 
2 Dillon Mun. Corp. 3rd ed. p. 1075, note. The road commissioner, 
so far as that particular work was concerned, was the agent of the 
city. If it does not appear in what capacity an officer performs a 
service, "the law will regard him as acting in the capacity in which 
he lawfully might perform the duty." Jones v. Jones, 18 Maine, 
~308, :3G Am. Dec. 723; New Po1'tland v. Kinrl.ficld, 55 Maine, 172; 
Jh_•(d v. Orono, 26 :Maine, 217. The road commissioner, under the 

chal'ter and ordinances of the city of Rockland, is primarily agent of 
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the eity. If he is acting upon his own authority and under the gen
eral statutes as a highway surveyor; he is then his ,own master. , He 
is independent of the city or the city council. If he is not so acting 
his acts which are properly done must be done by virtue of his 
authority as agent of the city. The portions of the Rockland charter 
to judge from the opinion in the case of H'alclron v. Hacerhill, 143 
Mass. 582, are very much like the portions of the charter of the city 
of Haverhill in relation to the acts of the road commissioner. In 
that case it was held that the road commissioner or as it is termed 
"superintendent of highways" was the agent of the city. The road 
commissioner of the city of Rockland is " under the direction and 
sul~ject to the approval of the city couneil or such committee as they 
may appoint," and only a very small part of his authority is a dele
gation of a portion of the sovereign power.'' His position is princi
pally an employment and not an office. Wcdcott v. 81rn1111J,-;eott, 

supra; Woodcock v. OtlaJ.-;, 6H Maine, 2::H'5. Dillon in his work on 
Municipal Corporations under the head .of respondent superior, ::~rd 
edition, page D77, says: "It may he observed, in the next place, that 
when it is sought to render a nmnicipal corporation lit1ble for the act 
of scrva nts or agents, a <'ardinal inquiry is, whether they arc the scr
vantr-; or agents of the corporation. If the corporation appoints or 
eleets tht>rn, and can control them in the <liseharge of their <.lutief--, ean 
continue or remove them, can hold them respom,ihle for the manner 
in whieh they diHchargc their trm;t; and if those duties relate to the 
exercise of corporate powers, and arc for the peculiar benefit of the 
corporation in its local or special interest, they may justly he regarded 
af-- its agents or servants, arnl the maxim of respondeat superior 
a ppliei." lVoodcock v. Ca/ai.-;, supra; Pratt v. We.I/mouth, 147 
Mass. 2-!.3, D Am. St. Hep. l>Ul; Tindley v. 8almn, 137 Mass. 171, 
;"'50 Am. Rep. 28D; Inuurn v. Tripp, 11 lL I. 520, 2:~ Am. Hep. 
G20 ; City of Dayton v. Peusc, -1 Ohio State, D7. No direct vote of 
the eity council nece8:•mry. 1-fan.-;on v. De.r:ter, :rn Maine, 51G; 
Boothby v. 1}·oy, 48 Maine, rioO, 77 Am. Dec. 244; 8nllimn v. 
H~olyoke, l 35 Mass. 273; Jfolclron v. Havcrhi/1, 14:J Mass. 582. 

(~ JI. lVitli1.:er, for defendant. 
The two phases of character represented by the decisions, and the 
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peculiar liabilities in reference to the different capacities of officers, 
whether as agents of the town, or public officers, arc fully recog
nized and established in this and other States. As to the first may 
be noted, Anthony v . . Adarn.-;, 1 ,Met. 284; Seelc v. Deering, 79 
Maine, 343, 1 Am. St. Hep. 314; Hawk8 v. Charlenwnt, 107 Mass. 
414; Deane v. Randolph, 132 Mass. 475; Waldron v. H<.wc1·kill, 
143 Mass. 582; Doherty v. Bminfrcc, 148 Mass. 495. As to the 
second, Small v. Darwillc, 51 Maine, 35tl; .1.ffitchell v. Rockland, 52 
Maine, 118; Cobb v. Portland, G5 Maine, 381, H2 Am. Dec. 5H8; 
lfooclcock v. Oa/ai.-;, 66 Maine, 234; Ji'<i,1·J·ington v . . An-;on, 77 Maine, 
40G ; BnZr;e,,· v. Erlcn, 82 Maine, ;3;,2, D I J. ll. A. 205; Goddard v. 

1larp,'fwell, 84 Maine, 4\JH, :w .Arn. St. Hep. ;37;3, aml many other 
cases. Small v. IJanville, 51 Maine, ;;5!); Jlitehell v. Jlo(~kland, 41 
Maine, 3G3, Hl> Am. Dec. 232. Street comrnis8ioners, when making, 
repairing, or otherwise performing their official duties upon highwaYf> 
aml streets, are in the performance of their public duties, beyond the 
control of the corporation; and hence third persons i1~jured thereby, 
cannot invoke against the corporation. Pl'aft v. lVi'.ymo11fh, 147 J.\,fass. 
254; Bulger v. Erlen, supra; Bl'/j(lnf v. lf <'.'lt/mwl:,. 8(; Maine, 4r>0. 

On the other hand, in the latter ca8e in the same State, Pl'i1we v. 
l,,IJHII, 14:D .Ma:-;s. J !):-;, 14 Am. Ht. Hep. -1-04; 1Icn11c1,;,w'y v . .. New 
Rer(fi)/'(l, t.,:i 1\!fo8:-;. :WO. In the SG l\Jaine, ;,;W and 3-!U, Ui~)((fricl: 
v. !Jidd(ford, a ease similar to the one at har, the court 8ay8 :
,, The ordinance of the city of Biddefonl making it the duty of 
the street conunissioner to superintend the building aml repair of 

sewers and make contra~t8 therefor, and also placing .that officer 
under the "supervision of the committee on streets and sewers," 
obviously was not designed as an attempt to usurp the powers 
vested in the mayor and aldermen by the general statute." 

HITTING: \VrswELL, C. ,J., E:\IERY, \VIIrrEHorn-m, RTHOUT, 
SA YAGE, POWERS, .J.J. 

E~rnRY, .J. \Vhere a public highway in lfockland passed along 
the brink of a deep lime-rock quarry it had been supported on the 
quarry side hy a retaining wall. Thi:;; wall proved insufficient and 
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collapsed, and it became necessary to re-build with a new and thicker 
wall at that place to make the highway safe and convenient within 
the statute. To do this, required the wall to he built partly at least 
upon land outside of the located limits of the highway upon that 
side. The owners of the land, the quarry, sent to the city council a 
written license to lmild and maintain such a wall on thi:-; land all(l 
to take the materials therefor from the quarry. The street railway 
company using that highway also stipulated in ,rriting with the 
city council to bear part of the expense. The city engineer made a 
plan for what he deemed would he a sufficient wall to make the 
highway safe and convenient and gave to the street commissioner. 
This latter officer thereupon undertook the work of building the wall 
according to the plan, and partly, at least, upon the land of the 
quarry owners, and with material from the (JUarry. He procured 
foen and teams and the necessary tools and appliances. .Among 
other appliances he hired a derrick ( not owned by the city ) and 
caused it to be set up under his supervision to facilitate the work. 
This derrick was set np in such a way that, in operating it, the boom 
slipped from the mast arnl i1uured the plaintiff~ who was at the time 
employed in the same work by the street commissioner. 

The plaintiff claims that the boom slipped and his iruury resulted 
from the negligence of the street commissioner in setting up the 
derrick. He further claims that in setting up the derrick the street 
commissioner was the ag('nt of the city, and was not then acting as 
a public officer in the performance of official duty. 

'J'he re-building the retaining wall on a larger :--cale than the old, 
that being necessary to make the way safe and eonvenient, was clearly 
within the statutory powers and duties of the street commis:--ioner, at 
least after the city had provided fonds and a place therefor. He 
was expressly directed by statute R. S., c. 18, § 18, to cause sudden 
injury to ways and bridges to be repaired without delay. By section, 
11 of the charter of Rockland the street commissioner has "charge of 
all the work and expenditures upon the streets." No ordinances of 
the city can limit these statutory powers and duties. It is well set
tled, by decisions too numerous and familiar to require citation, that 
a highway sttrveyor or street commissioner in repairing ways is, and 
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acts as, a public officer; and the municipality, within whose limits he 
acts and which appointed him and furnished him funds for the work, 
is not liable for his torts, unless it has interfered and itself assumed 
control and direction of the work, and of the surveyor or commissioner. 
Has th~ city thus iuterforecl and assurnetl control arnl direC'tion in this 
case is the pivotal q nestion. 

\Vhile some personr--, probably eity officers, in behalf of the city 
procured the written license of the quarry owners for the use of their 
larnl and material, and also a stipulation from the street railway eo1n
pany to bear part of the expense of re-building the ,vall, it does not 
appear that the city council ever passed any vote in the matter, or 
that its committee on streets ever had any meeting or as a committee 
gave any instructions in the matter. No directions appear to have 
been given by vote of the city council, or the committee on streets, to 
the (•ity engineer to prepare plans. So far as appears he did so suo 
rnotn as part of his regular work, or at the req nest of some officers. 
1'hc plaintiff, however, claims that the mayor and one or more of the 
committee on streets gave the street commissioner orders to build the 
wall, and that he acted under those orders, and not under his statutory 
authority. \Ve do not think the plaintiff's own evidence shows so much. 
There appears to have been some question in the mind of the street 
commissioner as to his authority to re-build the wall as street com
missioner, in view of all the circumstances. l-f e consulted the mayor, 
the city solicitor and- members of the committee on streets, and they 
assured him he had authority as street conunissioner and told him to 
go ahead and build the wall. lie then proceeded with the work as 
above described. 

It mu1-t be appan~nt that this ii-; not enough to show that the city 
asr--umed the control and direction of the work and of the commis
sioner, reducing him from a public officer to a mere employee of the 
city. It must be apparent that such evidence does not bring this case 
within the principle of Woodcock: v. Calai8, (W Maine, 2:34, and 
kindred cases, where the tmvn in town meeting, or the city in meet"
ing of city council, specifically voted to assume charge of the work 
and to direct what should be done and who should do it; nor within 
the case of lVnld,·on v. Hm·('l'hill, 14!1 Mass . .S82, where the city 
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c;ouncil had purchased and set up a rock-crusher on its own land and 
directed the street commissioner to use it in <·rushing stone for the 
streets, and the dust therefrom injured the plaintiff's premises; nor 
within the case Bufm(tn v. ]{e1f'f011, 17f) Mas:-;. 1. At the most, the 
various officials with whom he talked merely assured the <~omrnis
sioncr he had the authority and duty to rc-lmihl the wall, and told 
him to go ahead and exert hi:-; authority and do his duty, "arnl it 
would be all right". This case is more within Barney v. Lmrcll, HS 
Mass. 570, and P1·ince v. Lynn, 149 Mass. 1 H:1, in which cases the 
city was held not liable for the negligence of the street commissioner, 
though he was acting umler the city charter. 

That the city obtained the licenr-;e from the quarry owners to use 
their land an<l materials was not a usurpation of the street commis
sioner's authority, and did not oust him from the control and direc
tion of the work of re-lmihling, no more than if the city had <0011-

demned the land and material. The arrangement for the street rail
road company to bear part of the expenses had no effect upon the 
status of the street commissioner, no more than an arrangement to 
raise the money by loan or tax. That the plan for the ,vall was 
made by a city employee, the city engineer, did not make the city the 
owner or director of the work. The builder is not ipso facto the 
agent of the architect. There is no suggestion that anything in the 
plan hindered the commissioner in choosing and properly setting up 
proper appliances. 

\Ve do not say that if the 1payor, city solicitor, or members of the 
committee on the :-itreets, or all combined, adinµ; of their own voli-

• tion without a vote of the council, had specifically assumed control 
and direction of the work, and of the commissioner, such acts of 
their's would have made the conm1issioner a mere agent of the city, 
and the city his principal, answerable for his torts. It was said in 
lVoodcocl.; v. (}alaiN, GG Maine, 28.J, on page 2:rn citing Jlw~kell v. 
New Bedford, 108 Mass. 208, that the orders which the street com
missioner may have received from the mayor or city solicitor conkl 
not affect his relative status to the city and could not bind the city in 
respect to the commissioner's acts. In Godda,,·d v. Ifar1J8well, 88 
Maine, 228, it was held that the selectmen "·ithout vote of the town 



BOWDEX I'. IWCKLAXD. [96 

authorizing it, could not make themselves agents of the town in the 
matter of highways. 

In this case it is enough to say, that the evidence does not show 
that the city through the action of any legally constituted authority 
had so, far assumed the control and direction of the work of re-build
ing the wall, and of the street commissioner, as to make hi:-- negli
genee m setting up the deJTi('k the ncgligc1we of the city. 

Plaintffl no11.-:11.if. 

ALBER'l' \VA no, A<lmini:--tr:1tor, 

WA INE Ci-:xTnAL RuLROAD Co.:\rPAXY. 

Arnlroscoggin. Opinion .Tamrn1·y 17, 1 ~)02. 

Ra'ilroacl. Xegligena. Proximate Um.~e. Damages. ;'-)'tut. 1891, c. 124. 

It is too well 8ett1ecl in this state to permit of discussion, that whenever a 
plaintiff's want of or<linary care contributes aR a proximate cauRe to the 
injury for which he bring:-; irnit, he cannot recover. In such case the degree 
of his negligence, or the extent of its effect, as one of the causes for the 
injury is of no consequence. More than this, the burden is upon him to 
show affirmatively that no want of or<linary care upon hir-; part contributed 
in the slightest degree to the injury of which he complained. 

But, it iR equally well settle<l that thi:-i mere negligence will not prevent a 
.recovery, unless that negligence contributed to :-;ome extent, however 

slight, as a proximate cause for the injury. So that, although a plaintiff 
mny have been negligent, and his negligence may have afforded an oppor
tunity for the injury, if it precedes the injury, which is caused by a 
defendant's subsequent and independent negligence, then such negligence 
upon the part of a plaintiff will not prevent a recovery by him. It is not 
a question of degree of care or extent of negligence. It is not enough that 
a defendant might by the exercise of due care upon his part hnve avoided 
the consequences of the plaintiff's negligence, when that negligence is con
temporaneou8 with the fault of the defendant. 

But, if a plaintiff's negligence is so remote as not to be a proximate cause 
contributing to the injury, then a defendant's failure to exercise due care 
to avoid the consequences of the plaintiff's earlier and remote negligence, 
when by the exercise of such care, it could have been avoided, will render 
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the defendant liable. This rule is firmly established in this state by a 
number of comparatively recent decisions, and we believe it to be a wise 
and salutory one when carefully and properly applied. 

In an action against the defendant railroad, under Stat. 1891, c. 124, to 
recover damages for the death of the plaintiff's inteRtate, the following 
facts appear, after verdict for the plaintiff upon a motion for a new trial: 

The defendant':-; paR:-;enger station building, at the Freeport station is between 
itR main-line tracks on the Houth and itR freight tracks on the north, and 
is about two hundred feet westerly of Bow Street, a street running south
erly from the village of Freeport, and which crosses the railroad tracks at 
about a right angle. A platform extends from the station building, along 
one of the main trackH, westerly. Near by to Bow street between the north
erly side of thifl platform and the nearest freight traek, there is an open 
space extending from Bow street to the station building, nineteen and 
one-half feet wi<le at the street and thirty-two and one-half feet wide at 
the platform on the ea:-;terly :-;ide of the Rtation building. This open space 
is used aR a paRsageway and driveway for persons having occa:-;ion to drive 
to the station, and the whole of the space is open and suitable for this 
purpose. Access to this open flpace or driveway is had from Bow street, 
and also by driving over the freight tracks where there are plank-crossings, 
westerly of the street and nearer the ea:-;tern end..of the station. 

On the day of the accident, in the forenoon, the plaintiff's intestate drove 
along Bow street, southerly from the direction of Freeport village to the 
gate at the railroad crossing north of the freight track, in an open wagon 
with a barrel of potatoes in the wagon, back of the seat. When he reached 

· the crossing this gate was down, a freight train having previously arrived 
from Portland, which at that time and before had been upon the different 
freight tracks, the trainmen being engaged in shifting cars and making 
up the train to procee<l easterly. Just previous to this the locomotive 
had backed in westerly from the street towards the freight house west 
from the pasHenger station and the gatekeeper rah;eu the gates upon 
both si<les of the cro,;sing to allow the deceased to pass upon the high
way. The deceased drove across the freight track and then turned into 
the driveway to the station. After driving to ,vithin about ten feet 
of the platform on the easterly side of the station building, he backed 
his wagon up to the platform extending along the main track towards 
Bow street, for the evident purpose of unloading the barrel onto this 
platform. His honm's head therefore vrnR towards the main freight 
track. Before unloading the barrel, he ,,,1ent forward towards the freight 
track so that he could look by the paflsenger station, undoubtedly for the 
purpose of seeing where the freight train then was and vvhat was being 
done with it. About this time, the freight train started easterly on the 
main freight track in the direction of Bow street, making the usual noises 
caused by ringing the bell, the escape of steam, etc. Thereupon, the 
plaintiff's horse became to some extent frightened, and the deceased took 
hold of the horse's briclle and attempted to hold him. There i1-1 some differ-
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ence in the description by the eye-witnesses a8 to the conduct of the hor:-;e 
and a8 to what extent he showed evidences of fright; some of the wit
nesses, those for the defense, say that the horse was all the time under 
control until the last plunge which resulted fatally for the deceased; and 
this is undoubtedly true to the extent that the deceased continued to 
keep his hold on the horse's bridle and to remain upon his feet; but 
beyond this it appears from tlw evidence that the home had quite as 
much control over the man as the man di<l over the horsP. 1 [e wa:-; 
moving about all of the time. As one witnes:,; Pxpressed it, "the horse 
was in motion all the time, and was moving Mr. \Vanl [the deceased] first 
one way and then the other by his head." In further describing the 
scene, the same witness said: "The horse once made a plunge with Mr. 
\Yard and came up so that once, as nPar as I eouhl tell, hi,; foot struck the 
rail, and he made a surge and drew his horse back again." 

As soon as the engineer in his cab g-ot abreast of the easter! y end of the 
passenger station, arnl perhaps a little before that time, he could, and did, 
see the condition, whatever it was; he saw that there was some trouble, 
and shut off the steam, RO that after that the train "drifted along," as he 
expressed it, without steam, and consequently without the noise cauRe<l 
by the escape of the exhausted steam from the cylinder, but the bell 
continued to be rung until just before the collision. The deceased's home 
continued to Rhow more or less signs of fright, and to move about more 
or less violently, until finally he made a plunge obliquely towanlR the 
track a few feet in front of the locomotive and threw the <leceased onto the 
track. The engineer at once reversed his engine and gave it steam, but 
this was too late and the deceasefl waH run over by the locomotive and 
immediately killed. 

llel<l: that the decease<l went there upon business connected ,rith the rail
road company, to leave the barrel of potatoes to be tnurnported by the 
railroad company, and he was therefore properly there, and was not a 
mere licensee upon the premises for his own convenience. 

Also; that even if the plaintiff's intestate was negligent, urnler all of the 
circumstances of the case, in <lriving up to the station platform, when a 
freight train was upon the track, Htill a recovery may be ha<l by the plain
tiff, notwitluitanding that negligence, if sub8equently, the deceased being 
in danger by reason of the fright of hi1, horse, and this danger being 
apparent to the defernlant's engineer, the latter failed to exerci1,e that care 
which the situation demanded. Nor can it be said, after a verdict by the 
jury to the contrary, that it wa-R negligence upon the part of the deceased 
not to have attempted to cross the tracks over the crossings near the 
eastern end of the passenger station and thus avoided the danger. This 
would depend upon many conditions and circumstances. It might have 
been an imprudent thing for him to have attempted to cros8 at this place 
in front of an approaching train with a frightened horse. 

The question, then, for the jury being whether the engineer should have 
stopped his train, as it is n<lmitfr<l that he might have PasHy <lolle, 
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before the horse finally threw the deceaHed upon the track in front of the 
locomotive, it is considered by the court that the finding of the jury was 
not manifestly so erroneous as to show that the jury in finding for the 
plaintiff was affected by sympathy, prejudice or some other improper 
motive; and that a jury would be authorized in finding that the deceaimd 
used the same degree of care that a reaHonably careful and prudent man 
would have done in that situation. 

While it is in the province of the jury" to fix the amount of damages 
suHtained by those for whose benefit this action may be maintained under 
the statute, "with reference to the pecuniary injuries resulting to them 
from such death," it is the duty of the court, if the amount awarded is 
clearly excessive, to set aside the verdict or to fix a sum for an amount 
beyonfl which the verdict may not starnl. This sum is not necessarily 
what the court woul<l award as the amount of damages, but the maximum 
amount which is authorized by the (;)Vi(lence. In thiR case, we think that 
such maximum i,-.; the sum of $1250. 

Case for negligence under stat. of 1801, c. 124, for causing the 
death of one Albion \Vanl upon the defendant's station grounds at 
I1""reeport village. The jury returned a verdict for $2,O:31 .81. The 
fiicts appear folly in the opinion. 

E. F'o8ter, 0. J-I. l-le1·8ey; H. ]1.,'. Coolidge, fi)r plaintiff. 

H~ J-I. White nn<l 8. JH. Orwte1·, for defendant. 

Mr. vVard had a right to go down into that roadway if he saw fit 
to do so, hut whether it was a prudent thing to do, whether he was 
in the exercise of due care in so doing, is another question. A much 
less degree of prudence than what we call ordinary care would have 
required him to wait until the engine had pulled out, and it was 
little less than reddessncs:-; for him to drive in there urnler such 
circumstances and with such a horf-\e. Plewelliny v. Lew-i.ston & 
.A11b1u1·n 1-fors<' R. U. Cb., SD Maine, !386; Af•clcy v. 8/iamley, 140 
Pa. 8t. 213; 23 Am. St. Rep. 228; Loni81'ille v. Nru;lwillc B.IJ· v. 
8,:luniclt, 81 Ind. 2G-i. \Yard not only drove down to the station, 
but he refused to avail himself of a plai~ and easy method of escape 
after he had walked out and looked at the train. The company had 
a right to use this track No. >~ for the purpose of running its trains 
as it did upon that morning. It had a right to start the engine and 
cars from the freight honse and run out through the yard with the 
reasonable and usual noises incident to their operation. If the horse 
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became frightened, the company was not responsible for that. So far 
as the conduct of the company and its servants in this case is con
cerned, it would have stood just the same if the horse had become 
frightened from some entirely independent cause. There is no 
allegation of any negligence in this respect, and no evidence to sup
port any. Elliott on Railroads, § 1175. The plaintiff's want of 
due care must have been a proximate cause of his injury. It need 
not be the only proximate cause. A proximate cause is such an act, 
as a man might suppose, would naturally or probably produce a 
given result. \Vhere such result happens, the act done by the party 
which he might naturally or probably have supposed would produce 
the result, is its proximate cause. Beach Contrib. N cgligcnce, § § 25 
ct seq. and 54 et seq. The negligence of \Vartl in driving in there 
with a horse of that character ,vas not a remote, but a proximate cam-,e 
of the accident. .faie1·rill v. North Ya,rnwntli, 78 Maine, 200, 57 
Am. Rep. 704; I-Iiggiri,q v. Bmdon, 148 Mass. 484; Dai,i:-; v. Dudley, 

4 Allen, G57; Titus v. 1Vorthbriclgc, 97 Mass. 258, 93 Am. Dec. 91; 
Sherman & Redfield on Negligence, § 47 4; P. lf~ & B. Ra ilroarl 

Co. v. Stinger, 78 Pa. 21H, 228; Olerelmul v. Bango1·, 77 Maine. 
259; }Viird.'{w01·th v. Jfarsliall, 88 Maine, 2G:1, :32 L. R A. f'i88; 
Dennett v. lVitllington, lG Maine, 27; Derille v. 80. Awific R. Oo., 

f>O Cal. 383; J.forphy v. Deane, 101 Mass. 45,3, 3 Am. Rep. :mo. 
His want of due care was a proximate cause contributing to the 
result. Need v. Ca,·oh'na. Cenfral R. Co. ( 12G, N. C. GH4, ), 49 
L. H. A. H84; Ker:fe v. Ohfoago & .\~ H~ R.lf· Co., H2 Iowa, 18:J., ;"'i4 
Am. St. Rep. G4:2. Beach Contrib. Neg. § :3;\ c. IV. Woodnwn v. 
Pitman, 79 Maine, 4GG, I Am. St. Rep. 84:l, above cited. To hold 
otherwise would result in requiring the engineer to take better care of 
the man than the law req nired the man to take of himself as sug
gested in the last quotation. Lncas v. New nc(?fonl & 'lhnnton R. R. 
Co., G Gray, G4, 6G Am. Dec. 40li. Sometimes the conduct of the 
plaintiff justifies the action of the defendant at the time, even if it 
afterwards appears that he erred in judgment. N. 0. & J.V~ E. Rail

road Co. v. Jope8, 142 U. S. 18; 0-adand v. -1ffainr' Chdml Rail
road Oo., 8G Maine, ;;rn. 
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SITTING: \YrnWELL, C. .J., E:HEHY, ,vHITEHOUSE, SnwuT, 

SAVAGE, POWERS, JJ. 

WISWELL, C. J. The defendant's passenger station building, at 
the Freeport station, is between its main line tracks on the south and 
its freight tracks on the north, and is about two hundred feet westerly 
of Bow street, a street running southerly from the village of Free
port, and which crosses the railroad tracks at about a right angle. 
A platform extends from the station building, along one of the main 
tracks, westerly nearly to Bow street. Between the northerly side 
of this platform and the nearest freight track there is an open space 
extending from Bow street to the station building, nineteen and one
half feet wide at the street and thirty-two and one-half feet wide at 
the platform on the easterly side of the station building. T'his open 
space is used as a passageway and driveway for persons having occa
sion to drive to the station, and the whole of the space is open an<l 
suitable for this purpose. Access to this open space or driveway is 
had from Bow street, and also by driving over the freight tracks 
where there are plank-crossings, westerly of the street and nearer the 
eastern end of the station. 

011 the day of the accident, in the forenoon, the plaintiff's intestate 
(kovc along Bow street, southerly from the direction of Freeport vil
lage~ to the gate at the railroad crossing north of the freight track, in 
an open wagon with a barrel of potatoes in the wagon, back of the 
seat. ,v1ien he reached the crossing this gate was down, a freight 
train having previously arrived from Portland, which at that time aud 
before had been upon the different freight tracks, the trainmen being 
engaged in shifting ears and making up the train to proceed easterly. 
,Just previous to th_is, the locomotive had backed in westerly from the 
street towards the freight house west from the passenger station, and 
the gatekeeper raised the gates upon both sides of the crossing to 
allow the deceased to pass upon the highway. The deceased drove 
across the freight track and then turned into the driveway to the 
station. After driving to within about ten feet of the platform on 
the easterly side of the station building, he backed his wagon up to 
the platform extending along the main track towards Bow street, for 
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the evident purpo:-;e of unloading the barrel onto this platform. His 
horse's head therefore was towards the main freight track. Before un
loading his barrel, he ,vent forward towards the freight track so that 
he could look by the passenger station, undoubted! y for the purpose of 
seeing where the freight train then was and what was being done 
with it. About this time the freight train started easterly on the 
main freight track in the direction of Bow street, making the usual 
noises caused by ringing the bell, the escape of steam, etc. There
upon, the plaintiff's horse became to some extent frightened, and the 
deceased took hold of the horse's bridle and attempted to hold him. 
There is some difference in the description by the eye-witnessess as to 
the conduct of the horse and as to what extent he showed evidences 
of fright; some of the witnesses, those for the defense, Hay that the 
horse waH all the time under control until the last plunge which 
resulted fatally fr>r the deceased, and this is undoubtedly true to the 
extent that the deceased continued to keep his hold on the horse's 
bridle and to remain upon his feet; hut beyond this it appears from 
the evidence that the horse had quite as much control over the man 
as the man did over the horse. He waH moving about all of the 
time. As one ,vitness expressed it, "the horse was in motion all the 
time and wa:-:; moving .Mr. ,vard [the deceased] first one way and 
then the other by his head." In further describing the scene, the 
same witness :-;aid: "The horse once made a plunge with Mr. \\Tard 
arnl eame up so that once, as near as I could tell, his foot struck the 
rail, arnl he made a surge arnl drew his hon,e back again." 

As soon as the engineer in his cab got abrem:,t of the easterly end 
of the passenger Htation, and pcrhap8 a little before that time, he 
could, and did, sec the condition, whi\tcver it was; he saw that there 
was some trouble, and Hlmt off the steam, so that after that the train 
"drifted along", as he expressed it, without steam, and consequently 
without the noise caused by the escape of the exhausted steam from 
the cylinder, hut the bell continued to be rung until just before the 
collision. The deceased\; horse continued to show more or less signs 
of fright, and to move about more or less violently, until finally he 
made a plunge obliquely towards the track a fow feet in front of the 
locomotive and threw the deceased onto the track. The engineer at 
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once reversed his engine and gave it steam, but this was too late 
and the deceased was run over by the locomotive and immediately 
killed. 

Upon these facts, the plaintiff~ claiming that her intestate's death· 
was caused by the fault of the defendant, brought this action under 
chap. 124, Public Laws, 1891. The case comes to the law court upon 
the defendant's motion for a new trial, after a verdict for the plaintiff. 

The questions for the determination of the jury at the trial were 
whether the danger to the plaintiff was so apparent to the engineer, 
while the latter was in sight of the deceased and his horse, that he 
was negligent in failing to take such measures as he might have to 
have prevented the accident; and whether the deccm;ecl was him~elf 
guilty of contributory negligence. 

The defendant claims that the deceased was himself negligent in 
driving into this open space above described, and that this negligence 
was a proximate cause contributing to the i1\jury, and that later, after 
the danger became more apparent to the deceased, he was negligent 
in not escaping therefrom by driving across the freight track over the 
crossings northerly of the east end of the station. That it was not 
necessarily an act of negligence upon the part of the deceased in driv
ing up to the station platform, i:-i apparent. Thi:-; wa:-; the way pro
vided for access to the station for those who had oceasion to go then•. 

The deceased went there upon buisnesH connected with the railroad 
company, to leave the barrel of potatoes to be transported by the rail
road company. He wm, therefore properly there, and was not a mere 
licensee upon the premises for his _own 9onve11ience, Plwnrncr v. Dill, 
1G6 Mass. 4~6, although he may have been negligent in doing this, 
knowing that the freight train was in upon its track, if he also knew 
that his horse was usually frightened by trains, when in close prox
imity to them, to such an extent as to make it a hazardous thing for 
him to go there. 

But, we do not think it necessary to decide this question, because· 
even if it was a negligent act upon his part, we do not think that this 
negligence contributed directly as a proximate cause to the i1tjury. 
It is too well settled in this state to permit of discussion, that when
ever a plaintiff's want of ordinary care contributes as a proximate 
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cause to the injury for which he brings snitJ he cannot recover. In 
such ease the degree of his negligence) or the extent of its effect, as one 
of the causes for the injury is of no consequence. More than this, the 
burden is upon him to show affirmatively that no want of ordinary 
care upon his part contributed in the slightest degree to the i1~jury of 
which he complained. 

But, it is equally well settled that his mere negligence will not 
prevent a recovery, unless that negligence contributed to son1e extent, 
however slight, as a proximate cause for the injury. So that, although 
a plaintiff may have been negligent, and hi8 negligence may have 
afforded an opportunity for the i1~jury, if it precedes the iqjury, which 
is caused by a defern1ent's subsequent and independent negligence, then 
such negligence upon the part of a plaintiff will not prevent a recov
ery by him. It is not a question of degree of care or extent of neg
ligence. It is not enough that a defendant might by the exercise of 
due care upon his part have avoided the consequences of the plaintiff'8 
negligence, when that negligence is contemporaneous with the fault of 
the defendant. But if a plaintiff's negligence is so remote as not to 
be a proximate caH8e contributing to the i1~jury, then a defendant's 
failure to exercise due care to avoid the consequences of the plaintiff's 
earlier and remote negligence, when by the exercise of 8nch care, it 
could have been avoided, ,vill render the defendant liable. This rule 
is firmly established in this state by a number of comparatively recent 
deciHions, and we believe it to be a wise and salutory one when care
fully and properly applied. 0' Bri<!n v. llfeUlinchy, 08 Maine, 557; 
Pollal'cl v . .. Jiaine Central Railroad Co., 87 Maine, 55; Atwood v. 
Bangor, 0. & 0. Railwa.lJ Co., 91 Maine, :399; Conley v. lllairie Cen
tral Ra,ilroacl Co., 9;3 Maine, 149. 

So that, even if the plaintiff's intestate was negligent under all of 
the circumstances of the case, in driving up to the station platform, 
when a freight train was upon the track, still a recovery may be had 
by the plaintiff, notwithstanding that negligence, if subsequently, the 
deceased being in danger by rea8on of the fright of his horse, and this 
danger being apparent to the defendant's engineer, the latter failed to 
exercise that care which the situation demanded. Nor can we say, 
after a verdict by the jury to the contrary, that it was negligence upon 
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the part of the decem;ed not to have attempted to cros:-; the tracks over 
the crossings near the eastern end of the passenger station and thus 
avoided the danger. This would depend upon many conditions and 
circumstances. It might have been an imprudent thing for him to 
have attempted to cross at this place in front of an approaching train 
with a frightened horse. 

The question, then, for the jury was, whether the engineer should 
have stopped his train, as it is admitted that he might have easily 
done, before the horse finally threw the deceased upon the track in 
front of the locomotive. This would of course depend entirely upon 
the conduct of the horse as the train was approaching, and upon 
,vhat a reasonably prudent man in the position of the engineer would 
have been led to believe from what he saw. It has been argued with 
great force that there was nothing in what the engineer saw as to the 
fright of the horse to lead him to believe that there was any danger 
of such a serious character as to require him to reverse his engine 
and stop hiH train. 

And if thiH q nc8tion was to be decided by n8 it is not impossible 
that we might come to that conclusi6n. But, while this wa8 the 
question submitted to the jnry, the question presented for our deter
mination i8, whether or not the finding of the jury upon this question 

· was so manifestly erroneous as to show that the jury, in finding for 
the plaintiff, was affected by sympathy, prejudice or some other 
improper motive. This was purely a question of fact. It i8 a ques
tion about which persons who have no other desire than to arrive at 
a true solution of the question, might rea8onably differ. There is 
not so much difference in the testimony, although there is some, as 
there is as to the proper inferences that a jury would be authorized 
in drawing from the testimony, and especially as to what a reason
ably careful and prudent man in that situation would have done. 
Upon the whole, although the case is not free from doubt and diffi
culty upon this question of fact, we do not foel disposed to say that 
the verdict upon this point was clearly and manifestly erroneous. 

The defendant also claims that the amount of damages awarded 
hy the jury was excessive. \Ve think that this contention must be 
sw4ained, for this iH a matter, under the evidenec of this case, almost 
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entirely of mere computation. The deceased was sixty-foµr years 
of age. For two or three years prior to his death he had no steady 
employment, except that he worked upon his farm when he was not 
engaged in doing chance jobs. For some time he had not been 
earning more than $150 a year over the cost of his own support, and 
probably not so much as that. The earning capacity of a laboring 
man at the age of the deceased would continually diminish, while his 
own living expenses would naturally somewhat increase. While it 
is the province of the jury to fix the amount of damages sustained by 
those for whose benefit this action may be maintained, uncle~ the 
statute, "with reference to the pecuniary injuries resulting to them 
from such deaths," it is the duty of the court, if the amount awarded 
is clearly excessive to set aside the verdict, or to fix a sum for an 
amount beyond which the verdict may not stand. This sum is not 
necessarily what the court ,vould award as the amount of damages, 
but the maximum amount w~1ich is authorized by the evidence. In 
this case, we think that such maximum is the smn of $1250. 

~.Hotion sustained, 1ude8s the p1aint{ff, within thh·ty dct,ys 

after the 1·escript is received by the cler·k, renvits all 
of the 1,crdict over $19250, as of the date of the verdict. 
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\VILLIA~l E. lLu,E, Receiver, rs. HENRY L. Ct;HJDIAN . 

..Androscoggin. Opinion .January 2:3, 1902. 
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Limil<tlious. 8tocklwlder8' J,i11l1ilil!J. Receiver. F'oreiyn J1.1<lg111c11l. N. ,'-i'., c. 81, 

~ 8-'!. 

l. The cause of action "on any contract or liability expressed or implied" 
(R 8., c. 81, ~ 82) does not accrue the moment the contract is made or the 
liability is incurred, but only when there is a breael1 of duty. 

:.?. The statutory duty of a :-;tockholder in a l\1inne:-;ota corporation to con
tribute to the payment of the debt:-; of the corporation does not arise at 
the tiine of the insolvency of the corporation, nor until it has been judicially 
determined that a resort to the liability of the Htockholden, is necessary 
and authority is given to enforce it. There is no breach of duty by the 
:stockholders, and the cause of action upon such liability does not accrue 
until then. 

:-t "rhere a l\linnesota corporation was a1ljudged ini,;olvent l'lfoy 20, 18V3, 
but the fact and amount of the deficiency of the corporate assets to pay 
corporate debts were not adjudicated until .Nov. 5, 18!!7, when a special 
receiver wm, appointed to collect the amount of such deficit from the stock
holders, the duty of the stockholders to make contribution did not arise 
till the latter date, and an action begun within :six year:-; from that date, 
Nov. 3, 18H7, is not barred by our :statute of limitations. 

Exceptions by defendant. Overruled. 
A8sumpsit by plaintiff as receiver, appointed by the District 

Court of Hennepin county, Minne:-;ota, for the enforcement and col
lection of the liability of stockholders of the Northwestern Guaranty 
Loan Company, an amount equal to the par value of the shares in 
said corporation owned by said defendant. 

The defendant plead the general issue and the statute of limitations 
among other things by way of brief statement. 

The opinion states the case. 
E. TV. F1·eeman; JJl lf. Bontelle of the Minnesota bar, for plaintiff. 
Counsel cited: Childs v. Cleat'c8, 95 Maine, 498; Hale, Receiver, 

v. Hardon, 95 ]Ted. Rep. 7 4 7 ; Wood on Limitations of Actions, 
254; Hale, Beceive·r, v. Hi11ikCI', 109 Fed. Rep. 273; Howa'l'th 

v. J.)llwanyer, 8H Fed. Hep. f>-t; J-lr_m·/..'.i•11.~ v. 01<'1111, 131 U. 
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S. 31D; Glenn v. Liggett, 13G U. S. ,>B3; Howm·f!t v. Angle, 1G2 
N. Y. 179, 47 L. R A. 725. 

G. C. Wing, for defendant. 
Counsel cited: 1-Iowcll v. 1.,.oung, i> B. &, C. 2H); Battley v. 

Faulknc1·, 3 B. & Ald. 288; ](.,.CJ'rl,8 v. s,~hoonuutl.:cr, 4 Ohio, !3:31, 22 
Am. Dec. 757; 8fra8burg Raifrowl Ch. v. E,~ldf',1·nacld, 21 Penn. 
220. 

SI'rTING: ,vrswELL, C .. J., Ei\rnRY, f-frnourr, Voaum, PEA nonY, 
.J.J. 

E)IERY, J. The Northwestern G-naranty Loan Company, incor
porated under the laws of Minnesota and located and doing business 
in that State, was, on May 20th, 1893, acljudged insolvent by the 
proper court in Minnesota, and a receiver was appointed to collect 
and administer its assets. I ~ater in these proceedings upon proper 
application to the proper court in Minnesota, it was found and 
adjudged on Nov. 3, 18D7., that the assets were insufficient by the 
sum of $2,8G7,30--1.:37 to p~1y the indebtedness of the corporation. 
Thereupon, upon the same day, the plaintiff was appointed by the 
court a special receiver for the special purpose of enforcing the statu
tory liability of the stockholders under the statutes of Minnesota for 
the benefit of the creditors of the corporation. The outstanding 
shares of the capital stock of the corporation at that date numbered 
12,500 of the par value of $100 each. Of these the defendant held, 
and had held, 20 shares, aml this action i:-i against him to enforce hi:-; 
liability on such share:-;. 

The question of the liability in thi:-i conrt of the stockholders in 
:-;imilar Minnesota corporations under the statutes of l\!Iinnesota as 
inteqwctecl by the Minnesota courts, and the court proceedings lead
ing to the appointment of a special rer~eiver to enforce thiR liability, 
were all folly reviewed and considered by· the court in the recent 
similar case of (}hild8, Rcccinc1·, v. Clcrwr8, 95 lVIaine, 498, and need 
not be again gone over here. Indeed, the defendant's counsel frankly 
and honorably concedes, what is true, that the case of Ohild8 v. Cleai,~8 

is decisive against him of his liability in this snit, unless the action is 
barred by onr statute of limitations, H.. S., (! 81, ~ 82, ,vhich provides 
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that "actions of assumpsit, or upon the case founded on any contract 
or liability expressed or implied," shall be commenced "within six 
years after the cause of action accrued and not afterwards." This 
action was begun March 9, 1901. 

The defendant contends that his liability accrued at least as early 
as May 20, 1893, when the corporation was adjudged insolvent and 
put in charge of a receiver, and hence that the cause of action against 
him upon that liability accrued then, if not before, and became barred 
May 20, 1899, before this action was begun. 

It does not follow, however, from the language of the statute that 
a cause of action accrues as soon as a contract is made or a liability is 
incurred. The obligation or liability, though existing, may yet be 
conditional with conditions precedent negativing any right of action 
until the conditions are all fulfilled. The contract or statute creating 
the liability may require the observance of many preliminaries before 
there shall be a right of action to enforce it. It may require a certain 
lapse of time after the liability is determined, before an action can be 
brought, as in the case of many insurance statutes and contracts. In 
fine, it may be stated as a general rule that no right or cause of action 
exists or accrues until there is a breach of duty. 

The question, therefore, in this case is, when did the defendant 
first become delinquent in duty'? It was held in G'hild:-s v. Cleat,e8, 

supra, that, under the statutes and judicial decisions of Minnesota, 
the liability of the stockholders to creditors of the corporation to 
make good the deficiency of corporate assets up to an amount equal 
to the par value of his shares, though a liability in existence, was in 
abeyance until the fact and extent of such deficiency were judicially 
ascertained and declared and a receiver appointed to enforce the liabil
ity of the stockholders. The liability is not primary, to be enforced 
as soon as a debt against the corporation matures; but is seco°:dary, 
somewhat like that of a guarantor, to be enforced only when the 
inability of the corporation is judicially demonstrated, when the assets 
of the company are judicially found to be insufficient, and the amount 
of the deficiency definitely ascertained. 

The liability is analogous to that of a stockholder to creditors for 
unpaid subscriptions for stock which the corporation itself is barred 
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from collecting. In such cases it has been held that no acti01~ can be 
maintained against the stockholder by a receiver or assignee for bene
fit of creditors, until the fact and extent of the deficiency of the cor
porate assets have been ascertained and declared by some competent 
authority. Gillin v. 8ciwyer, 93 Maine, 157; Hau,l-dn8 v. Glenn, 
131 u. s. 319. 

The defendant in this case clearly did not become delinquent in 
duty, at least until the proper authority in Minnesota ascertained and 
declared there was occasion to resort to his liability, and authorized 
its enforcement. This, as already stated, was not until Nov. 3, 1897, 
when it was found for the first time what was the deficiency of cor
porate assets and how much would be required of the stockholders. 
The right or cause of action did not accrue before that day, and hence 
this action begun March 9, lHOl, was seasonably begun. 

E1;ception8 ove1·ruJed. 

S'rA'rE OF MAINE V8. ]i'nEn A. BusHEY. 

Kennebec. Opinion .January 30, 1902. 

Criminctl Pleading. Conclusfon of Lau;. Obstructing (~{licer. R. 1S'., c. 12:1, ?, 21 ,· 
C. 132, ?,?, 1:J, 13. 

In an indictment under R S., c. 122, ?, 21, for obstructing an officer in the 
service of process, it is not necessary that there should be an express alle
gation that the process was in the possession of the officer. It is sufficient 
if such is the fair inference from all the language used. 

Such process when not civil must, by the statute, be '' for an offense punish
able by jail imprisonment and fine, or either." These words are descrip
tive of the offense, and they or their equivalent must be used in the indict
ment. An allegation that the process was a search arnr seizure warrant in 
and upon the premiseR of the defendant, situated in ,v., and occupied 
by him as a saloon, is not sufficient. 

Such an indictment must specifically state by what act of the defendant he 
obstructed the officer in the service of the process. 

Exceptions by defendant. Sustained. 
Defendant was indicted and tried in the Superior court of Kenne-
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bee county for obstructing an officer in the service of criminal pro
cess. There was a verdict of guilty by the jury. 

Defendant moved in arr~st of judgment and took exceptions t.o the 
overruling of his motion in the Superior court. 

The case is stated in the opinion. 

Thornas Leigh, county attorney, for State. 
8. 8. & P: I~'. Brnwn, for defendant. 

SIT'rING: vVISWELL, C, ;r., E:,rnnY, ,VHI1'EIIOUSE, Srrn01T'r, SAV

AGE, Pow1m8, .T.J. 

PowERs, J. Indictment under H. S., c. 122, § 21, for obstructing 
an officer in the service of process. The respondent was found guilty 
and moves in arrest of judgment for the following causes. 

"First. There is no allegation in the indictment that Henry A. 
Hodges, the alleged constable, had in his possession any warrant or 
process, or that any process had been committed to him at the time 
alleged or stated in the indictment. 

Second. The indictment does not allege or set forth that any 
crime or what crime or offense the supposed search warrant ;vas based 
upon, or what the nature of the charge was. 

Third. The indictment does. not contain any allegation of the par
ticular mode or how the defendant hindered or obstructed the con
stable, and does not state what acts the defendant did in this matter 
to prevent the constable from executing his legal power. 

Fourth. There is no allegation in the indictrnent that the alleged 
search and seizure warrant authorized or directed the searching of the 
premises or saloon of the defendant, and for other manifest defects in 
said record appearing." 

I. The indictn"lent states that Hodges "being then and there a con
stable of the town of Vassalboro, legally authorized and duly qualified 
to dischage the duties of said office, and also being then and there in 
the due and lawful execution of the same, was in process of serving 
a search and seizure warrant issued by the judge of the municipal 
con rt for the city of Waterville." It is not necessary that there 
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should be an express allegation that the process was in the possession 
of the officer. It is sufficient if such is the fair inference from all 
the language used. State v. Hooke1·, 17 Vt. 658,668. How could 
Hodges be in the due and lawful execution of his office as constable, 
and in process of serving the warrant, unless he had it in his posses
sion at the time'? It is evident that he could not. His possession 
of the warrant, therefore, as plainly appears from the language of the 
indictment as if it had been directly alleged. 

II. The offense is created and defined by the statute. The indict
ment should state all the elements necessary to constitute the offense, 
either in the words of the statute or in language which is its sub
stantial equivalent. 8tate v. Hu.-s.-sey, 60 Maine, 410, 11 Am. Rep. 
209. In speaking of the process, the words of the statute are ''process 
for an offense punishable by jail imprisonment and fine, or either." 
These words are descriptive of the offense, and they, or their equiva
lent, should be used in the indictment. Instead of this, however, the 
only description which is found of the process which the officer was 
obstructed in serving, is that it was a search and seizure warrant in 
and upon the premises of the defendant, situated in \Vaterville, and 
occupied by him as a saloon. Under our statute no warrant can 
issue to search for any person or thing except for an offense in rela
tion thereto .which is punislrnble by jail imprisonment or fine, or 
either. Snch a warrant when lawful must specially designate the 
person or thing searched for, and allege substantially the offense in 
relation thereto. Upon it the person or thing searched for, if found, 
is seize:l, and together with the person in whose posse.:.;sion the same i:-; 

. fonn:l, retnrne:1 before a proper magistrate. Upon it, if the offense 
i...; within the nngistrate's jurisdiction, the person so returned is tried, 
ancl if convicted punished by jail imprisonment arnl fine, or either; 
and if not within the magistrate's jurisdiction, the proceedings are the 
same as in other similar cases. R S., .c. 132, §§ 12 and 13. It~ 
therefore, there were ~ny allegation that the search and seizure war
rant was a lawful one, it might be said with some reason that. such 
an allegation necessarily imported that it was for an offense pun
i:-;hablc by jail imprisonment and fine,. or either. There is in the 
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indictment, however, no allegation that the search and seizure war
rant was lawful, or lawfully issued, and there is nothing describing 
the cause for which it issued, and showing that it was for such an 
offense as is within the definition of the statute. Not that there 
must necessarily be an allegation that the process. was lawful. Our 
statute does not contain that word, and therein differs from the New 

· Hampshire statute, under which the omission of that word was held 
fatal in State v. JJauwm, 40 N. H. ~:W7, and State v. Ji'lag_q, f>O N. 
H. 321. There must be; of course, proof that the process was law
ful. The objection and the difficulty here is, that there is no direct 
allegation that the offense was within the statutory definition, that 
there is no description of the offense ,vhich, by showing what it is 
supplies the place of that definition, and permits the court and the 
accused to see that it was an offense punishable by jail imprisonment 
and fine, or either, as was the case in State v. Ccrnsidy, 52 N. H. 500. 
In the absence of such allegation or description, and the further 
absence of any allegation that the search and seizure warrant was 
lawful, or lawfully issued, the description of the process found in 
the indictment is not equivalent to the words of the statute, and is 
insufficient. All that is charged in the indictment may have been 
proved, and yet the defendant may not have committed any offense. 

III. The indictment follows the words of the statute and charges 
that the defendant did wilfully obstruct the officer in serving the 
process. If it stopped here, it could hardly be contended that it 
descended far enough into particulars to give the defendant notice of 
what particular act on his part was claimed to be criminal. Bishop's 
Crim. Prac. § 88D. It goes on to say, therefore, that the defendant 
"did prevent the said Hodges from seizing a large quantity of intox
icating liquor intended for illegal sale upon said premises." This, 
however, is a mere conclusion. Upon what act of the defendant that 
conclusion is based nowhere appears in the indictment. The indict
ment should allege facts, not state conclusions. People v. Reynold.~, 
71 Mich. 343. The defendant is charged with obstructing and pre
venting, possibly with obstructing by preventing; but by what act he 
obstructed, by what act he prevented, in short with what eriminal act 
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he is charged, the defendant is left solely to conjecture. The crim
inal act with which he is charged should be so specifically stated 
that he may prepare his defense, and if again prosecuted for the 
same offense may plead the former conviction or acquittal in bar. 
State v. Lashns, 79 Maine, 541; State v. Ho . ..,1ne1·, 81 Maine, 50G. 

IV. There is no allegation in the indictment that the officer 
searched or attempted to search, or was obstructed in searching, either 
the premises or saloon of the defendant. It is therefore unnecessary 
that there sho~ld be any allegation in the indictment that the warrant 
authorized or directed such search. 

For the second and third caus~s assigned the motion is granted 
and 

l1..'xception8 8ttstained. .Jiul,qrnent arrested. 

,ToHN R. KEHOE, in Equity, vs. ,TAMES S. AMES, and others. 

Cumberland. Opinion ,January 31, 1902. 

TVill. 1'ril8t. Separated Pwnily. Costs. 

A testatrix devised certain property to a trustee to hold during the natural 
life of her nephew, J. S., for the benefit of the said J. S., "so that at the 
discretion of the trustee the net income, and where circumstanees should 
demand, the principal might be applied to the comfort and support of the 
8aid J. S., and his family, and to relieve them from suffering and distress." 
She further provided in case of objection to the trustee by J. R., or her 
refusal to act, other trustees should be appointed." to carry out the pro
vir-dons of such trust for the benefit of said .T. S. and his family," with a 
devise over after the death of .J. S., to his issue then living, and in default 
of :-iuch is:-iue to another nephew. By other clauses of her will, Rpecific and 
substantial devises and bequeHts were made to .T. S., without mention of 
his family. The family of J. S., at the time of the-making of the will con
sisted of his wife and daughter, but before the death of the testatrix they 
separated from him, and have not since lived or maintaine<l family n;la
tions with him. 

Upon a bill brought by the trustee to determine the construction of the will, 
and for directiom; as to the manner of executing the trust, held,· 

That the whole 1wt income of the trust estate is not payable to .T. 8 :-
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That the wife and daughter are independent beneficiaries under the will, and 
that so much of the income as the trustee in his discretion, exercised in 
good faith, may determine, is either payable to the wife, or to be otherwii,e 
applied by him to the comfort and support of the wife and daughter:-

That their right to have said income so applied is not affected by their sep
aration from J. S. :-

That there being no evidence of the almse by the trustee of the discretion 
given him, the prayer of the wife and daughter to have the income of the 
trust estate apportioned an<l a specific part paid to them, shoukl be denied. 

On report. In equity. 
Bi]l brought by the trustee under the will of Charlotte R. Shaw 

late of Portland, deceased, to determine its construction and obtain 
directions as to the manner of executing the trust. 

Kate P. Trickey was named trustee in the will, but was succeeded 
by the plaintiff; 

The facts were agreed and appear in the opinion. 
John B. Kehoe, pro se, for plaintiff. 
R. T. Whitehmt8c ,· .T. C and F: IL Cobb, for James S. Ames. 
J. ][. an.d .T. JI. Drmnmmul, .h·., for other:--. 

Sn'risG: \VrnwELL, C .. r., E1mRY, RTROnT, SAVAGE, FoGLER, 

POWERS, J.J. 

POWERS, ,J. This hill is brought by the trustee under the will 
of Charlotte R. Shaw for a construction of clause seventeen of the 
will, and for the direction of the court as to the manner of executing 
the trust therein created. Said seventeenth clause is as follows: 

"Seventeenth. Eight shares of my stock in the New York, N cw 
Haven arnl Hartford H. R. Co.; my shares of stock in the Boston & 
Albany R. H. Co.; my house and lot on Casco Street in saicl Port
land; and thirty-five two-hundredths (:35-200) of my Merritt farm in 
Minnesota, more definitely named in the last preceding item of this 
will, I give, devise, and bequeath to the sa.id Kate P. Trickey, to 
have and to hold to her, and her heirs, executors, administrators, and 
assigns, for and during the term of the natural life of .James S. Ames 
aforesaid, but in trust nevertheless for the benefit of my nephew, 
James S. Ames aforesaid, and so that at the discretion of the trustee 
the net income from said tn1Rt eRtatc shall from time to tinw be 
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applied to and for the comfort and support of the said James and his 
family; and further so that when circumstances shall demand so 
much of the principal part of said estate shall, at the discretion: of 
said trustee, be applied and used as will save and relieve the said 
James and his family from suffering and distress. Provided, however, 
if said James S. Ames shall in writing duly made and presented by 
him to the judge of probate for said Cumberland county, o~ject 
against said Kate P. Trickey acting as such trustee, or if for any 
cause she shall refuse to accept, or fail or cease to perform such trust, 
then in either such event, it shall be lawful and it is my will and I 
do hereby order and direct, that the judge of probate aforenamed 
shall appoint some other discreet, reliable, and responsible person as 
trustee to carry out the provisions of such trust for the benefit of said 
,Tames S. Ames and his family as aforesaid. On the death of the 
said James S. Ames, said above created trust shall cease and thereby 
be determined. And thereupon I_ give, devise, and bequeath the said 
estate so hereinbefore given in trust, and the reversion and remainder 
thereof, in fee to such of the lawful issue of the said James S. Ames 
af-- shall then be living, and in default of such issue of the said ,James, 
then to such of the lawful issue of the said Robert P. 1\1. Ames as 
shall then be living." 

It is agreed that the family of James S. Ames at the time of the 
making of the will consisted, and now consists, of his wifo and 
daughter, but that they have not lived with him, or maintained fam
ily relations with him since 1895, although there has been no divorce 
or separation by order of court, and that · since the separation he 
has not contributed to their support. In determini11g whether the 
wife, Harriet E. Amef-;, and the daughter, Harriet E. Ames, Jr., are 
independent beneficiaries under the will, and as such entitled to any 
portion of the income of the trust fund, regard must be had to the 
words of the will it~elf in all its different parts. The construction 
placed by learned j u<lges on expressions in other wills under other 
circumstances, differing from though somewhat similiar to those 
before us, throws little light upon the intention of the testatrix 
here. The trust is, in the first instance, expressly declared to be for 
the benefit of ,Jame:;;, awl it is claimed that the expressionf-; which 
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immediately follow allowing the trustee in her discretion to apply 
the net income to and for the comfort and support of James and his 
family, and when necessary so much of the principal as will save and 
relieve the said James and his family from suffering and distress, are 
simply declaratory of the motive for the gift to James. Later on, 
however, in the same clause, in case of the refusal or failure of the 
trustee named to act, the testatrix provides for the appointment of other 
trustees "to carry out the provisions of such trust for the benefit of 
the said James S. Ames and his family as aforesaid." Here the tes
tatrix expressly declares that the trust is for the benefit of the family 
as well as of James. If James is the only beneficiary of the trust 
fund, then the words "and his family" must be rejected. It is only 
by regarding the wife and daughter his family, as well as James, as 
beneficiaries of the trust fond, that full force and meaning can be 
given to all parts of the will. Such a construction is the only one 
which is consistent with the later declaration that the trust is for the 
benefit of James and his family. It is not inconsistent with the pre
vious declaration that it is for the benefit of James, so that in the dis
cretion of the trustee the income may be applied to the comfort and 
support of, aml if necessary the prineipal, to relieve from suffering 
and distress "James and his family." 

And we think this construction is strengthened by the fact that by 
the seventh, twelfth, and thirteenth clauses of the will specific and 
substantial bequests and devises are made directly to James S. Ames. 
By the ninth and eighteenth clauses he is one of the four residuary 
devisees and legatees of the real and personal estate. In none of 
these clauses is any mention made of the family. If what the testa
trix had in mind was simply to benefit and provide for her nephew, 
James, leaving the comfort and support of his family entirely depend
ent upon his affection, or the performance by him of the obligations 
which the law imposed upon him to support his wife and daughter, it is 
difficult to understand why the family should be named in connection 
with the disposition of the trust fund and nowhere else. From the 
distinction thus made the conclusion is irresistible, that the testatrix 
intended the family of her nephew to have from the trust fund a 
direct beneficial interest, different from that which it would incident-
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ally derive from the absolute gifts to him. Lo·l'ing v. Lorin;q, 100 
Mass. 340. 

We think these considerations outweigh any argument to be drawn 
from the fact that the trust was to continue only duri'ng James' life 
and the trust estate was then devised to his issue, and in default of 
such issue to the issue of another nephew, without making any further 
mention of James' wife. Such a gift to those alone who were related 
to her by consanguinity is not inconsistent with an intention, on the 
part of the testatrix, to give to the wife during her husband's life such 
an interest in the trust fund as would provide for her comfort and 
support, and relieve her from suffering and distress. If there were 
children, the estate would still continue in her family; and if there 
were none, and the wife survived the husband, the testatrix might 
then reasonably prefer her own relatives to the wife of a deceased 
nephew. Moreover, in making wills testators do not always foresee, 
and not foreseeing do not provide, for every possible contingency. If 
they did there would be less bills brought to determine the construc
t.ion of their wills. 

Neither do we think too great importance should be attached to 
the right given to tTames alone to object to the trustee named. He 
was the husband and father, the head of the family, which at the 
time of the making of the will was still united. The testatrix might 
well believe that he would act for the interest of that family; and 
that beyond that it was not desirable to invest either the woman or 
the child, ,vho were to be the recipients of her bounty, with the mrn
sual power of rejecting the trustee she had named, through whom 
that bounty was to be exercised. 

It is suggested that the wifo and daughter no longer belong to the 
family of James, and that while living Heparate and apart from him 
they have no right to participate in the benefits of the trust. There 
is nothing in the will indicating such an intention on the part of the 
testatrix. So far as they are concerned the declared purpose of the 
trust, their comfort and support and their relief from suffering and 
distress, might require that they should receive its benefits even more 
when living apart from, than when living with the husband and 
father. The separ?tion took place more than a year before the death 
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of the testatrix, yet she made no change in her will 011 that account. 
vV e think she used the word "family" to designate the persons 
intended, and not for the purpose of imposing as a condition that 
those persons should reside with, or be entitled to support from, 
James S. Ames. The question of whose fault caused or continues 
the separation cannot affect the rights of the beneficiaries except so 
far, if at all, as it may influence the judgment of the trustee, to 
whose discretion is confided the application of the trust funds. vVith 
that discretion, honestly exercised, the court will not interfere, and 
there being no evidence of its abuse, the prayer of Harriet E. Ames 
and Harriet E. Ames, Jr., that the income of the trust estate be 
apportioned, and a specific part paid to them, is denied. T <'a.zie Y. 

lbrsaith, 7G Maine, 172; Smith v. lVilclrncrn, 37 Conn. 384. 
Iu answer to the questions submitted, our opinion therefore is, that 

the whole of the net income of the trust estate is not payable to 
James S. Ames; that f-O much of said net income as the trustee in 
hi8 discretion exercised in good faith may determine, is either payable 
to Harriet E. Ames, or to be otherwise applied by the trustee to the 
<'omfort and support of herself and Haid Harriet E. Ames, ,Jr.; and 
that the right of said Harriet E. Ames and said Harriet E ... Ames, ,Jr., 
to have such portion of said income so applied is in 110 way affected 
by their separation from Jame8 S. Ame:-;, except so far, if at all, a8 it 
may properly influence the discretion of the trustee. 

The costs of both parties are a proper charge upon the income, and 
are to be paid by the trustee. 

Decree acco·,·dingl,11. 
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,v ILLIAM WELLS, Applt. from the decree of Judge of Probate. 

Cumberland. Opinion Janiiary 31, 1902. 

lYill. Sanity. Evfrlence. Und'Ue Infl'Uenre. R. 8., c. 103, ?. 14. 

In order to estabfo,;h a will it is not necessary that any of the subHcribing wit
nesses Hhould testify to the sanity of the testator. It frequently happens 
that the most satisfactory evidence of a person's r,;tate of mind is found in 
the mind's own action, as shown by hiH convPnmtion, claims, <ledarations, 
and ach,. 

On the question of undue influence, the fact that the testatrix'r,; nephew, 
who drew the will, was named an exPcutor, and received a small legacy, 
is entitled to little weight, where the legacy is the same as that bequeathed 
to all her other nephews and nieces, and thPre is no evidence that he 
unjustly used the confidence reposed in him to influence or morally coerce 
the testatrix, but there is an entire absence of those suspicious circum
stances which are usually found where one seeks to impose one's will upon 
another and overpower his mind and will, so that he is no longer left free 
to act intelligently and understandingly. 

:Motion for new trial. Sustained. 

Appeal from the decree of the .Judge of Probate of Cumberland 
county allowing the will of Frances H. :M. ,v ells, late of Portland. 

At the trial in the court below, the jury found the testatrix was 
not of sound mind, and executed the will under undue influence. 

The case is stated in the opinion. 

,T. C. & F. H Cobb, for appellant. 

E. C. Reynolds, for appellee. 

SrrTI.KG: ,vrnwELL, C. .J., EMERY, \VHI'l'EHOUSE, STROUT, 

SAVAGE, POWERS, JJ. 

POWERS, J. This is an appeal from a decree of a judge of probate 
approving and allowing the will of Frances H. M. Well8. At the 
hearing in the appellate court two issues were submitted to . the jury 
by the presiding justice, viz: 

Q,uestion. \Vas the testatrix, Frances H, M. \Yells, of sound 
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mind at the time 1,he executed the instrument which purport8 to be 
her last will and testament'? Answer. No. 

Question. ,v a:-, said testatrix induced to make and execute said 
instrument, purporting to be her last will and testament, by undue 
influence'? Answer. No. 

,vhereupon the appellee moved to have the verdict set aside and a 
new trial granted. 

An examination of the evidence safo,fies us of the following facts. 
The testatrix and the appellant had been married something over 
twenty years. The first half of their married life had been plem,ant, 
but about 1890 the testatrix became convinced, whether with or 
without sufficient grounds is immaterial, that her husband had 
formed an undue and unlawful intinmcy with. imother woman. This 
conviction caused her a great deal of unhappiness. She at one time 
entertained the thought of obtaining a divorce, but after talking the 
matter over with her counsel, said that she would remain in the 
house--it was her home, and she would remain in the house, and the 
other woman should not come to the house while Hhe was there. 
She frequently spoke of the affair to her counsel, and stated that she 
did not intend for her husband to have any considerable portion of 
her estate. On June 1 G, 1900, she was taken sick; the 19th she 
told her nephew, who had been her attorney since 1887, that she 
would like to have him prepare a will for her. At the same time 
she told him something as to the amount of her estate, where to find 
her bank books, to get them and take them to the city and get them 
balanced up, asked him to figure up her notes, and told him about 
her other property. On the following day, June 20th, having ascer
tained the amount of her property, she stated to him what disposition 
she desired to make of it. Her sister visited her the 23rd and 
remained with her until the 25th; and during this time she conversed 
rationally and intelligently about herself and her condition. The 
24th the draft of the will was read to her, and she suggested some 
changes in it so that the share of her estate which was given to one of 
her brothers, who had had some financial difficulty, should not be sub
jected to the claims of his creditors. On June 26th, her nephew 
returnefl with the wil1 in its final drafl, read it to her, and she looked 
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it over and pronounced it all right. It was drawn in accordance with 
her instructions. By it she gave the bulk of her property to her heirs 
at law, her seven brothers and sisters, she being childless, one hundred 
dollars to each of her thirteen nephews and nieces, $100 to a lady 
friend stopping at the house at the time, her wearing apparel to her 
sister, her sewing machine to her sister-in-law, her ,vatch to her hus
band's grandchild, and the remainder, some $400.00, to her husband. 

Having looked the draft of the will over she stated whom she 
desired as witnesses, two of the neighbors and the nurse, and it was 
then duly executed and published as her last will and testament. 

From that time until her death on July 17th, she continued to 
have callers and visitors, ,vith whom she conversed in a manner which 
indicated that she had sufficient mind and memory to recall what she 
had done, what property she had, and to understand her relations to 
those who were the natural objects of her affection and bounty. The 
two neighbors who witnessed the will gave no opinion as to the 
mental condition of the testatrix, but stated that she signed the will, 
and when asked if that was her will, and whether she desired them 
and the nurse to witness it, she nodded her lrnad in assent. 

T'he case of the appellant rests almost entirely upon the testimony 
of the nurse. She attended the testatrix from June 18th to the time 
of her death, and states that during that entire time the testatrix was 
out of her mind, and wandering all the time, that she was flighty and 
would not answer, that she would get out on the floor at night, that 
she was hard to manage, that she would say all kinds of things, and 
imagine she was going and coming somewhere, that she would receive 
company, and that the day the will was made she was out of her 
mind all that day and that evening, and the night before. This 
witness, however, gives numerous instances of conversation between 
herself and the testatrix wherein the latter conversed intelligently 
about herself, her husband, her property, and various other matters, 
and wherein it is impossible to discover any indication of mental 
unsoundness. She further states that at the time· the will was exe
cuted, when asked if she knew what was in it, the testatrix bowed her 
head; that the witness at that time picked up from the floor the envel
ope that belonged to the bank hook and asked the testatrix if it was 
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any use, to which she replied, "It is the cover to the bank book." 
These are intelligent acts and statements at the very time of the 
execution of the will. The testimony in regard to them comes from 
the nurse herself~ an<l does not comport with her opinion that the 
testatrix was out of her mind all that day. Moreover, this witness 
in some of her testimony shows a manifest bias, an inclination to vol
unteer and i1\ject statements favorable to the appellant, aud in other 
parts her evidence is discredited and overborne by the testimony of 
the opposing witness· and the probabilities of the case. 

The' weight and value of a witness' opinion depends not only upon 
his means of observation and knowledge, but also quite as much 
upon his freedom from all bias and pr~judice. In order to estabfo:h 
a will it is not necc.ssary that any of the subscribing witnesses should 
testi(y to the sanity of the testator. \Vhile there is no presumption 
of sanity in these cases, and this is a fact to be affirmatively proved 
by the proponent, yet the opinion of these non-experts is allowed as 
an aid and not as an infallible guide to the jury. It frequently hap
pen:-- that the most satisfactory evidence of a person's real state of 
mind is to be gathered from the miml's own action as shown by his 
eonversation, claims, declaratiom;, and acts. Proven facts of this class 
carry greater weight than the opinion of witnesses. Oillcy v. Cilley, 
34 Maine, 162. It is a significant fact that the husband, the appel
lant, dwelling in the same house as the testatrix and in daily com
munication with her, testifies to no word or act of hers which can 
possibly afford any indication of mental tmsoumlness. 

It does not require the highest kind of mental ability to make a 
valid will. A sound disposing mind exists when the testator can 
recall the general nature, condition and extent of his property, and 
his relations to those to whom he gives as well as those from whom 
he withholds his bounty. Hall v. Pe'l"ry, 87 Maine, 5(>9, 47 Am. St. 
Rep. 352. Neither in the present case is there any impeaehment of 
the testatrix's testimentary capacity through the internal evidence 
afforded by the will itself: The bulk of her estate was given to her 
heirs at law and those who, from the claims. of blood or affection, 
would be the natural objects of her bounty, with the exception of her 
hnshan<l. As to him, the wilJ was 111 accord with a purpose she had 
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long cherished and frequently expressed, the motive for which plainly 
appears and is not difficult to understand. Our conclusion is that 
the finding of the jury npon. the firr--t question was plainly contrary 
to the evidence. 

On the second question the burden was upon the appellant to 
establish undue influence. There \\'as absolutely no evidence, either 
direct or circumstantial, to F-upport the finding of the jury on 
this issue. The appellant relies upon the fact that the attorney 
who drew the will is named as executor, and received a legacy of 
$100.00, a relatively small portion of the estate. That circumstance 
is entitled to little weight under the circumstances of this particnlar 
case. Post v . . Maso11, 91 N. Y. 539, 43 Am. Rep. 689. He was 
her nephew, and received under the will the same sum as all other 
nephews and nieces of the testatrix. He had been her attorney for 
years. There is no evidence that he unfairly used the confidence 
reposed in him to influence or morally coerce the testatrix. She took 
the initiative in the preparation of the will, and it was drawn in 
accordance with the intelligent instructions which she had given. 
There was no secrecy attending its execution, and from beginning to 
end there is an entire absence of those suspicious circumstances which 
are usually found when one seeks to impose one's will upon another 
and overpower his mind and will, so that his mind is no longer left 
free to aet intelligently and m1<lerst.arnlingly. 

J1Iotion ,'m8tained . 
.;.Yew fri((/ y1·anfcd. 
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OSCAR H. HERSEY, Admr., In Equity, 

SELINA Pum.NG'fON, Admx., and others. 

Cmnberlarnl. Opinion ,JammrJ' :n, 1U02. 

Will. Intention. Equitable Pee-/·•Nmple Conditional. Tru.st. 

A testatrix bequeathed and devised her estate to her daughter, provided that 
her daughter died leaving issue, or did not die before reaching the age of 
twenty-one years. There was a devise over upon the happening of rmch 
contingency, unless the estate should have to be disposed of under the 
fourth clause of the will. By that clause the executrix was ordered and 
directed to apply all, or whatever was neceRf-mry of the rents, profits, and 
income of the estate to the support and education of the daughter, and 
should they prove insufficient, to sell the corpus of the estate and apply 
the proceeds to the same purpose. 

Upon a bill of interpleader to determine the construction of the will:-

Held; That upon the death of the testatrix an equitable fee-simple con_ 
ditional passed to and vested in the daughter, subject to be devested on 
her dying under twenty-one years of age, and without issue; which con
dition was itself subject to the condition that the estate had not already 
been disposed of for her maintenance and education, as provided in the 
fourth clause of the will. 

The daughter died without leaving issue, and before ·attaining the age of 
twenty-one years. 

Held; that the trust created by the fourth clause of the will terminated with 
the death of the cestui que trust: 

That after the death of the daughter her guardian eould not convey the 
estate: 

That the court will not determine in this case the validity of such sales, if 
any, made by the guardian in the lifetime of his ward and while there was 
no one qualified to act as trustee, the persons claiming under such sales 
not being made parties to the bill. 

On report. In equity. 

Bill in equity to obtain the construction of the will of Helen J. 
Purington, late of Westbrook. 

There was also a bill brought by William W. Cutter, one of the 
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defendants, against the plaintiff herein and others in which were 
involved much the same questions as are here decided. 

The case was heard on bill and answers and is stated in the opinion. 

Enoch l 1'oste1· ancl 0. H. Hersey, for plaintiff. 
L. T. Mason ancl G. N. lVeyrnouth, for Selina Purington. · 
William Lyon8, for William W. Cutter . 
• J. H. & J. H. Drunimond, .Tr.; R -1ll. Ray, for others. 

Srr'l'ING: w ISWELL, C. .J., EM.KRY, vV HI'l'EHOUHE, RTROU'r, 

SAVAGE, POWERS, .u. 

POWERS, J. This is a bill in equity brought to obtain a judicial 
construction of the will of Helen J. Purington. 

The first item of the will is as follows: 
"First, I give, bequeath, and devise to my beloved daughter, Marie 

,J. Purington, provided she dies leaving issue, or provided further 
that she does not die before she reaches the age of twenty-one years, 
all the rest, residue, and remainder of my estate, real, personal, and 
mixed, wherever found and wherever situated, but in case she should 
die before she reaches the age of twenty-one years and without leav
ing issue, then I dispose of my real and personal property as follows." 
The testatrix then proceeds by the second item of her will : "In case 
as above provided that my daughter Marie J. should die before she 
becomes twenty-one years of age, and without leaving issue", to 
devise her house and lot, situated at the corner of Main and Stroud
water streets in \Vestbrook, to Albert H. Burroughs, "unless it 
shall have to be dispmied of as hereinafter provided." By the third 
item of the will "should my daughter Marie .J. die as above stated, 
under twenty-one years of age and without issue," the residue of the 
estate is bequeathed and devised to Dora Purington, sister of the 
testatrix's deceased husband, "should it not have to be disposed of 
for the purposes hereinafter provided." 

"Fourth, I order and direct my executrix herein named to apply 
all or whatever is necessary of the rents, profits and income of my 
real and personal estate to the support and education of my said 
daughter Marie J. Purington, giving her a high school, and if she 
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desires, a seminary or collegiate education, and should the rents, 
profits and income of my estate, real and personal, prove insufficient 
for that purpose, I order and direct the executrix to first sell the 
real estate situated on the wester! y side of Spring street, in said 
Westbrook, and after the proceeds of the same shall have been 
applied to the support, clothing and education as aforesaid of my 
said daughter, Marie J., and should they prove insufficient," the 
testatrix orders an<l. directs her executrix to next sell the other 
parcels of real estate, naming the order in which they are to be 
sold, that devised to Albert H. Burroughs being last, and apply 
the proceeds as above, "and it is my wish and desire, and I so order 
and direct, that nothing contained in the second provision herein 
made shall prevent, or in any way interfere in my executrix disposing 
of the whole of my estate_, real, personal, and mixed, for the sup
port, clothing and education as aforesaid of my daughter Marie J. 
Purington." She then authorizes her executrix, should she find that 
the rents, profits, and income of the estate are more than is necessary 
for the support and care as aforesaid of Marie, in her own judgment 
and discretion to erect suitable grave stones, or a family monu
ment to her late father, mother, and herself; and concludes by 
appointing Dora Purington sole executrix. 

The will bears date Nov. 12, 1891, and the testatrix died June 9, 
1892. Dora Purington qualified as executrix, but died Nov. 16, 
1893, and there was from that time no legal representative of the 
estate of Helen J. Purington until the plaintiff was appointed ,July 
17, 1900. Marie J. Purington died April 17, 1900, at the age of 
nineteen, and without leaving issue. 

The court is asked to determine what estate the daughter, Marie, 
took under the will, and whether this estate could be sold by her 
guardian for the purposes of her maintenance and education. 

If the first article of the will stood alone, there could be no ques
tion but that the daughter took a contingent estate only. The word 
"provided" is an apt and appropriate word to indicate an intention 
to give contingently; yet words literally contingent in their meaning 
and import, must bend to the construction in favor of vesting the 
estate or interest, if the will in its other parts and features shows that 
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such was the intention of the testator. It is the testator's intention 
collected from the whole ·will, "from the four corners of the instru
ment", considered together, and not from detached portions, con
sidered separately, which governs. Such an intention, if consistent 
with the rules of law, overrides all technical rules relating to the 
construction of isolated words and phrases. Technical words arc 
presumed to he used in their settled legal meaning, but where a 
different intention is fairly deducible from the whole will the tech
nical meaning must yield to the apparent intention. Again, it is a 
settled rule of construction that the predominant idea which the tes
tator had in his mind in making his will is to be carried into effect, 
as against douhtfol or even conflicting provisions which might defeat 
it. Here the predominant idea of the testatrix is manifest. It was 
to provide .for the support and edt~cation of her <laughter. Her 
entire estate, real and personal, if required, was to be devoted to that 
purpose. She expresses her wish and desire, and or<lers and directs 
that nothing contained in the second provision of her will devising the 
land to Albert H. Burroughs, shall in any way interfere with carry
ing out that purpose. T'he limitations over in both the secornl and 
third items of the will are made not only upon the condition that her 
daughter dies before she becomes twenty-one years of age, without 
leaving issue, hut also expressly "unless the estate should have to 
be disposed of as hereinafter provided," and "for the purposes here
inafter provided" in the fourth clause. 

The law favors the vesting of estate8 when the manifest purpose 
of the will cannot he thereby subverted. "\\'hen, therefore, the 
devise is to a person, where or if he shall live to attain a ecrtain age, 
or at a certain age, this standing alone would be contingent; yet if 
it he followed by a limitation over, if he shall die before a certain 
age, this is regarded as explanatory of the nature of the estate whid1 
it was intended the devisee should take upon arriving at the age 
named; i. e., that it should then become absolute and indefeasible; 
the interest, therefore, in such cases, is held to vest upon the decease 
of the testator. And a devise over always supplies an argument 
in favor of the prior devisee or <levisees taking a vested interest. 
,vhere the devise over is made dependent upon the first <lcvisee dying 
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before he comes of age, or without issue, or any similar event, it is 
considered that the devise is equivalent to a provision that the first 
donee shall take an immediate vested interest, liable to be defeated 
by the happening of the contingency named ; or if it do not happen 
the estate then to become absolute and indefeasible." 2 Redfield on 
Wills, 224 (2nd Ed.) In the will under consideration there was a 
present and not a future gift to the testatrix's daughter. She had a 
present right of future e1tjoyment of the estate, liable to be defeated 
by the happening of the contingency. Buc/i, v. Pa,ine, 75 Maine, 582. 

This conclusion is strengthened by the fourth provision of the will, 
devoting to the support and education of the daughter the income and 
principal of the entire estate, if required for that purpose. Judge 
Redfield states it as the result of all the cases that where the income 
of the estate is given to the donee, in the meantime, it affords the 
most satisfactory evidence that the testator intended to give the corpus 
of the estate, but only deferred the time of coming into possession; 
and where a portion of the interest only is given, or a sum sufficient 
for the support and education of the donee in the discretion of the 
trustees, it affords a less conclusive ground of inference in favor of the 
estate vesting, but still one of considerable weight. 2 Redfield on 
Wills, 233, note. In such cases, though time is annexed to the gift, 
it is not annexed to the substance of the gift as a condition precedent. 
This distinction is recognized in B1"0irn v. Br-own, 44 N. H. 281, cited 
by the plaintiff. Our conclusion is that on the death of the testatrix 
an equitable fee-simple conditional passed to and vested in Marie ,J. 
Purington, subject to be devested on her dying under twenty-one 
years of age, and without issue; which condition was itself subject to 
the condition that the estate had not already been disposed of for hel' 
maintenance and education, as provided in the fourth item of the will. 

The trust there created is an active trust. The trustee is to apply 
all, or whatever is necessary, of the rents, profits, and income, and if 
need be the corpus of the estate, to the support and maintenance of 
the daughter. This is not a mere naked power. Active duties are 
imposed upon the trustee. In order to carry out the purposes of the 
trust and apply the rents, profits, and income, it is necessary that 
she shonld have such legal control and management of the property 
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as will enable her to receive them. In such a case it is not necessary 
that there be any express devise to the trustee. If the duties imposed 
upon the trustee be such that they cannot be discharged without a 
right to control the fee, the legal estate passes to him by implication. 
Deering v. Adam8, 37 Maine, 264. The trustee was to apply the 
rents, profits, and income to the support and education of the cestui 
q ue trust. She therefore took a fee-simple in trust. The legal 
estate vested in her, although the entire equitable and beneficial estate 
vested in the cestui, subject to being <levested upon the happening of 
the contingency. The trust so created terminated with the death of 
Marie J. Purington. Every purpose contemplated by it had then 
been fulfilled. It is therefore unnecessary to determine whether the 
duty of administering the trust might under other circumstances have 
devolved upon the administrator de bonis non with the will annexed. 
This trust had terminated by its o,vn limitations before he was 
appointed. 

In reply to the question as to the power of the guardians of 
Marie J. Purington to make sale of the rerJ or personal estate of the 
testatrix, so far as relates to future sales we answer that they could 
not. ·while the vested equitable estate which passed to Marie was 
inheritable, devisable, and alienable, yet it was an estate subject to a 
contingency, and the contingency having happened nothing remains 
to convey. As to past sales by the guardians, the bill contains no 
allegation that any such have been made. If such have been made 
we do not think this the proper time to pass upon their validity. In 
.Jack:•wn v. Tlwn1p8on, 84 Maine, 44, it was held that upon a bill 
brought by executors to obtain a construction of a will, the court 
would not decide questions relating to the validity of assignments 
made by beneficiaries under a will. In that case the assignees of the 
legatee were made parties, but in this case if such sales have been 
made those claiming under them, and who are <lirectl y interested in 
the subject matter, are not made parties, nor represented in these 
proceedings. 

Each party is entitled to recover his costs to be paid by the admin
istrator out of the estate. 

Deci'ee accordingly. 



172 H'l'A'l'E I'. COXWELL, ,TR. [9G 

S'rATE OF MAINE t:8. ,JAMER A. CONWELL, .Jn. 

Cumberland. Opinion .January :n, 1902. 

IViirmnt. Lol'f.l'8 f)11y. Stat. 1.901, c. ,'!!Ol. R. 8., c. 27, ?. 40. 

A senreh and :-;eizure warrant issued u11<ler IL S., c. 27, ?, 40, on the Lord':-; 
(lay, before the enactment of statutes 1901, c. 201, was not thereby rell(l
ered invalid. 

The act of the magistrate in issuing' such n warrant under that section is 
ministerial and not judicial. 

Exceptions by respondent. Overruled. 
Complaint and warrant in the usual form, issued thereon by the 

judge of the municipal court for the eity of Portland on Sunday, 
December 2~{, 1900, for search of a dwelling-house on Spring street 
in Portland, and seizure of intoxicating liquors alleged to have been 
kept there intended for sale in violation of law. 

The case comes to this eourt from the Superior conrt of Cumbcr
laml county to which respolHlent appealed, on exceptions by rcspornl
ent to the overruling of his <lemurrer to the complaint. 

H. T lJ'kitehm1.'!<', county attorney, for Rtatc. 
D. A. ~~lmhe1·, for respondent. 

Sr'l'TIXG: \V1swELL, C .. J., E:vmnY, \V1n'rEHOlJHE, RTROH'r, 

RA \',Hrn, Pmn:m4, ,J.J. 

I >ow Ens, ,J. This was a scar<'h arnl seizure warrant issw•<l ull(lt•1· 
H. S., <>. 27, § -10, before the ena<'tment of<". :Wl Public Laws, 1901. 
The respornlent excepts to the ovcnuling of his <lenmrrer, :tll(l the 
only question involvcrl is whether the fact that the warrant was 
issnecl upon the Lord's day, render:-; it i1mdid. 

There is no statute in this State which declares such a warrant 
void. \V orks of necessity are expressly excepted from the prohibi
tion against labor and bnsiness contained in R. S., c 124, § 20. 
\Vhatever is necessary to prevent crime and apprehend persons 
chargecl with its <·0111mission is within that exception. K<'ith v. Tuttle, 
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28 Maine, 326. vVhether the issuing of a warrant in any case is a 
work of necessity is a question which cannot be raised upon demurrer. 
If it could, and if " the object of such legislation has been to secure 
to private citizens the quiet e11joyment of Sunday as a day of rest, 
and to encourage the observance of moral duties on that day," as 
stated by Mr. Justice ,vnrrEHOUSE in Cleveland v. Bangor, 87 
Maine, 25U, 47 Am. St. Hep. 826, it is difficult to conceive of any 
thing more conducive to that oqject than the prevention of the illegal 
sale of intoxicating liquor; and it would seem a perversion of the spirit 
of the statute to hold that a violation of it, which is so well calcu
lated to make it effectual. 

It is only the service of civil process 011 the Lord's <lay that i:-
prohibited by R. S., c. 81, § 81. And the execution of a search 
,varrant on Sunday was valid at common law. lVi·igld v. D1·cssd, 

1-!0 Mass. 147; Pearce v. Atwood, 1:3 Mass. 324. In the case last 
cited, Parker, C .• T., in delivering the opinion of the court states that 
warrants may also be issued upon that day, "for if the arrest is 
authori:wd by law, the order to make such arrest is lawful." The 
same considerations of necessity and public policy which will justify 
the arrest, or search and seizure upon the Lord's day, will equally 
justify the taking on that day of any preliminary steps necessary to 
make the arrest, or search and seizure. 

The legality of search warrants was first cstabfo,hed by Lord Hale 
on the ground of public necessity, because without them felons and 
other malefactors would escape detection. 1 Chit. Crim. Law, G4. 
The same ground would furnish a strong argument in favor of their 
legality when issued on 8nnday, as a delay of one day would fre
quently allow the guilty party to escape. 

By the commonlaw Sunday is dies non juridicus, and all judicial 
proceedings upon that day are void, but ministerial acts could always 
be performed on that day. Pea/rec v. Atwood, supra; Jolm8on v. 

Day, 17 Pick. 106. 

The statute under which the8c proceedings were commenced, R. S., 
c. 27, § 40, declares that "if any person, competent to be a witness 
in civil snits, make8 sworn complaint before any judge of a municipal 
or police court, or trial ju:--tice . Sll(~h magistrate :-;hall issue 
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his warrant." Here is nothing judicial to be done by the magistrate, 
nothing left to his judgment or discretion. The statute is manda
tory, and the act of the magistrate ministerial. Mr. Justice ·WHITE

HOUSE in discussing this very question in Stcite v. LeCla,fr, 86 Maine, 
522, says, "It might well be claimed that the act of the clerk in 
issuing the warrant in question was purely ministerial." "\Vhile that 
case was decided upon another ground, yet we see no reason to dissent 
from the reasoning there employed, or the conclusion there reached 
npon this subject. See also Corn. v. Olflford, 8 Cush. 215. 

EcNpf ion:s ovcrndcd. Judgment f01· the State. 

ALVIX T. \VALSH, an<l other:-:, I'S. ~\.:\1>1-rnw C. vVHEELWRIGH'f. 

1-faucock. Opinion February 24, 1 UO~. 

WW. Adverse Pos.~essiori. Rvidence. JJeclamtions. Deed. 

1. In a real action by the heirs of one who died seised, evidence that a will 
was left by the deceased without any evidence of its contents does not 
defeat the action. 

2. ·when a party, to prove title by ~td verse possession, introduces evidence 
of occupation by one whom he had placed in possession as a purchaser 
under oral contract and who had in fact paid for the land, but was deceased 
before obtaining a deed, the declarations of such deceased occupant made 
on or near the land during his occupation to the effect that such occupa
tion was not adverse to the owner by record, are admissible evidence upon 
the issue whether the possession was ad verse. 

3. The rule that actual adverse occupation of part of a tract of land under a 
recorded deed is a constructive adverse occupation of the whole tract 
covered by the deed, does not apply to a record owner none of whose land 
is thus occupied. Unless some part of his own land is adversely occupied, 
the record owner is not affected by the fact that his land is included with 
other land in a deed between strangers followed by an adverse occupation 
of some part of the other land not his. The case Noyes v. Dyer, 25 Maine, 
468, is overruled so far as it conflicts with this decision. 
Exceptions by defendant. Overruled. 
Writ of entry for the recovery of a parcel of land m Northeast 

Harbor on Mt. Desert Island, described as follows:-
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"Beginning at a large rock marked with a cross near the county 
road below house former 1 y of William Roberts; thence running west 
seventeen degrees south eleven rods; thence south a little eastwardly 
to a fir tree on the beach at the mouth of Northeast Harbor ; thence 
eastwardly by the shore to a fir tree near the county road, spotted oi1 
four sides; thence northerly to the first mentioned bound, containing 
one acre more or less, together with all the privileges to the same." 

Defendant plead the general issue. The verdict was for plaintiffs 
and the defe1J<lant allege<l the following bill of exceptions:-

The said one acre was part of lot No. 69, according to the Peters 
plan of lVIt. Desert, containing one hundred acres, more or less. It 
was admitted that Harriet Pung acquired title to the whole of lot No. 
GD, conveyed to her in description by metes and bounds under deed 
from the trustees of the Bingham estate, dated November 1, A. D. 
1841, recorded November 2, A. D. 1841, in the registry of deeds for 
Hancock county, Maine, in Vol. 70, page 515. 

The plaintiffs, or demandants, claimed title to said one acre as heirs 
at law of Edward ,v alf-;h, and under deed from Harriet Pung to 
Edward \V al:;h of her right, title and interest in and unto the lot 
described as in the declaration. Deed dated May 2, A. D. 1842, 
recorded May 4, A. D. 1842, in said registry, in Vol. 272, page 268. 

The tenant, or defendant, claimed title by adverse possession or 
prescription (by himself aml his predecessors) and through occupation 
with color of title under the following deeds: 

(1) Q,uit-claim deed, Harriet Dodge (the Harriet Pung above 
mentioned) and her husband, Gideon Dodge, to James Bartlett, Jr., 
dated October 2::1, A. D. 1844, recorded January 6, A. D. 1845, in 
said registry, in Vol. 75, page :39(>. 

(2) Mortgage, said James Bartlett to Samuel Langly, Franklin 
Greene and Henry Ward Greene, copartners as Langly, Greene & 
Company, dated October 14, A. D. 1847, recorded November 1, A. D. 
1847, in said registry, in Vol. 82, page 355. 

(3) Assignment of said mortgage by said mortgagees to Comelius 
Wasgatt, dated March 26, A. D. 1851, recorded April 1, A. D. 
l8Gl, in said registry, in Vol. 8H, page 478. 
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(4) }'oreclosure of said mortgage by said Cornelius vVasgatt, by 
publication; notice dated April 1, A. D. 1851, last publication being 
April 22, A. D. 1851. Notice recorded in said registry, April 2H, 
A. D. 1851, in Vol. 90, page 329. 

(6) Quit-claim deed, said Cornelius vVasgatt to Joseph H. Curtis 
and John T. R. Freeman, dated December 2, A. D. 1880, recorded 
December L3, A. D. 1880, in said registry, in Vol. 176, page 18. 

These i11strmi1ents introduced by the defendant covered all of lot 
(i~) in description by metes and bound:--. 

((i) \\'arr:rnty (lee<l, said ,Joseph H. Curtis and saitl ,John T. R. 
Frec1rnm to Andre,v C. \Vheelwright, the defendant, dated September 
17, ~\. D. 1881, reconlecl October 1, A. D. 1881, in said registry, in 
Vol. 17V, page ~ lt>. 

This <lecd contained in description by metes and bounds twenty
five acres, more or less, and included the one acre specified in the 
declaration. 

(7) (1nit-elairn deed, said ,Joseph H. Curtis and John T. R. Free
man, to Andrew C. ,,Vheelwright dated December 12, A. D. 1881, 
reconled December lfl, .A. D. 1881, in said registry, in Vol. 17D, 
page 498. 

This last uame<l deed was confirmatory of the previous warranty 
deed between the same parties, and evidently given after permanent 
monument:-; were placed at various points in the lines of the twenty
five acre lot. 

The plaintiff.-.; claimed as heirs at law of Edward ,v alsh, offered 
the testimony of Mr. Charles A. ,valsh, the youngest son of said 
Edward vValsh, who testified in substance that said Edward Walsh 
<lied in 1890, and that the plaintiff'.., were the heirs at law of said 
Edward "\Valsh. Following this testimony, he also testified, on direct 
examination, relative to the will of said Ed ward ,v alsh, as follows : 

Q. Did Edward ,v alsh leave any will that is probated in this 
State 't A. He left a will. 

(i. Is it probated in this State'? A. That I could not say, I do 
not think so. 
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The court ruled, subjeet to seasonable exception of the defendant, 
as follows: 

"It not appearing by any other evi<1ence, or by this. evidence, that 
the will of Edward ·walsh has been probated in this state, I instruct 
you that these plainitff..,, they ·being, if they are, the heirs at law of 
Edward \Valsh, may maintain this action so far as the question of his 
having left a will is concerned." 

It appeared from the testimony that lot GH was known as the 
"Pung lot" and al:--o later as the "\Vai--gatt lot." Upon the lot, 
but not upon the one acre, were <lwclling-housc, barn:'-<, fish house, etc . 
. A portion of the lot, but not including the pasture, ,vas cultivated 
and used as a farm field. The acre in question appears to have been 
within the limits of that portion of lot GD which the defendant and 
those under whom he claimed, occupied as a pasture, that portion of 
the lot used for farming purposes, and upon whieh the dwelling
hom,e and out buildings and fish house were locate<l, being enclosed 
,vith a fence, and the pasture a<\jacent thereto, arnl including the one 
acre, being also feneed. A fence :'-<eparated the mowing-field from 
the pasture land. The testimony ternled to show this sort of occupa
tion down to the time that Cornelius \Vasgatt sold to Curtis and 
Freeman in 1880. After Curtis and Freeman sold to Andrew C. 
Wheelwright the twenty-five acres in 1881, l\lr. \Vheelwright built 
thereon a summer cottage, all(l kept his lot, including the one acre, 
enclosed. His hom;e, however, was not 011 the one acre in question. 

Corneliw.; \Vasgatt, under whom the defendant clairnecl, appears to 
have acquired his mortgage of the Pnng lot, or \Vasgatt lot, in 1831, 
and made conveyance in 1 880, as a boye noted. During part of the 
time he appears to have claimed under the foregoing instruments, he 
placed his brother, Thomas \Yasgatt, in charge of his property under 
an arrangement disclosed by the testimony of Cornelius \Vasgatt, as 
follows: 

T.ESTDIONY OF CORXELIUS \VASGA'I''I'. 

Q. \,Vhen did you first have any knowledge of the property, that 
has been spoken of in this suit as the Wasgatt farm or vY m-igatt place, 

·at Northeast Harbor'! A. It was before 1852, but I couldn't tell 

VOL. XCVI 12 
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only as I heard the depm;itiom; here and saw the record:-;; bccau:-;e I 
know I went away in the fall of 1852. I supposed it to be about 
1850, but I see by the reconb it is 1851. 

The Comrr: You did foreelose, <lid you, l\Ir. \Vasgatt·? A. I 
foreclosed. 

Mr. Knw: ])id you se1lll anyone to take pm;session of the prop
erty? A. I did. 

Q. ·who did you send'! A. I sent Thomas. 
q,. Did you go and examine the property before you bought th<-· 

mortgage'? A. l didn't examine it all over. 
Q. Did you go there'! A. I went there and looked at the 

place and bought with reference to the chances for business, and that 
fall I went home and learned that the property had been cared for 
by my brother. 

Q. 
home? 
time. 

You say you went home. \\'hat do you refer to as your 
A. 'I'hat was Beech Hill, where my parents lived at that 

Q. \Vere you married at that time'! A. Xo, sir. 
q,. How long did you remain at Beech Hill, at your father's, at 

that time'? A. I only remained there a short time, for I remember 
that I went into the woods to work that winter. After the mills 
hung up I went home. 

THE CoCTRT: \Vhat is this, the year 18.31, that yon ac<ptired the 
mortgage'? A. Yes, sir. 

MR. KING : In the spring, after retnming from the ,voods, did 
you go back home? A. Yes. 

Q. Did you make any arrangement with your brother Thomas 
about the occupation of this property, and if so, what? A. \Ve 
had a verbal agreement or understanding that he should eventually 
have one-half the property ; and he always staid at home, he was 
really somewhat of an invalid, and staid at home, and the under
standing was that he should occupy it and eare for it ; I was away 
both winters and summers. 

Q. Where did you go after that, l\fr. -w asgatt '? A. Well, the 
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next suHuner, 185~, I worke<l in the mills again for the same party, 
and that fall I went to California. 

Q,. How long did you remain in California '! ~ \. I was there a 
trifle less than five years, but the five years had elapsed before I got 
home ; about a month on the way. 

Q. I don't think it was <I uite dear what the arrangement was 
with your brother. Do you mean your brother was to have half of 
the property by paying you for it'? .1\. He mts to have half the 
property by repaying me for half the property; and sometime subse
quently the arrangement ,vas that he should have the whole of it by 
paying for the whole of it. 

Q. \Vhen was that arrangement rna<le, if you <·an tell 1 A. I 
can't tell when that arrangement was ma<le; that ,ms the understand
ing I know. 

Q,. As a matter of fiict, had he practically paid you at his death? 
~\. He had, he had paid me and, well, in fact, before his death I 

offered to give him a deed, hut he didn't care about taking a deed; 
that wasn't a great ,d1ile before he died. 

From other testimony in the case, it appeared that Thomas \Vas
gatt left the property in about 1867. Thereafter, however, at differ
ent periods, he placed :-;ome other tenant in possession. 

The legal title appeared never to have been in Thomas vVasgatt. 
Thomas vVasgatt was thus in possession under Cornelius. 

The plaintiffs claimed that Thomas vVasgatt made certain ad
missions operating as against the title, or claim of title, on the part 
of Cornelius "\Vasgatt. The testimony showing these admissions 
came from three witnesses, viz: Augustus C. Savage, Albert L. 
Brown and Mrs. Deborah Smnner, and their testimony as to the 
admissions of Thomas vVasgatt were admitted, subject to seasonable 
objection on the part of the defendant. Such admissions appeared m 
the testimony as follows: 

Testimony of AUGUSTUS C. SAVAGE, called by the plaintiffs in 
rebuttal: 

Q. Do you remember having a conversation with Thomas \Vas
gatt at one time, standing down there by this rock? A. I do. 
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q,. State ,vhen it was that you had this conversation? A. That 
was between the first and middle of ,June, 1855. 

Q. Did the coHvcrsation have reference to the acre of land? A. 
It did. 

Q. Now, I will ask what the conven,ation was? A. \Ve spoke 
about the lot in a general way, and he and I went together and 
found the rock; I 1wver had seen it before, and he said he never had 
seen the rock, but we :-,poke of it and walked along there, and trod 
down the urnlerbrnsh, some alders; there had been an old fence there, 
some decayed pieces still remained, I remember. 

Q. ,vas there any fence standing there at the time·? A. No 
sir, not there. 

T'1-rn CouRT: \Vhat do you mean-along by the road 1 A. 
Along by the road. 

Mn. DEASY : \Vas there some remnantt'l of an ohl fence there? 
A. There was. 

Q. \Vhere was this rock with reference to the remnants of the 
old fence'? A. The old fence went direetly over; there was other 
large rocks besides the marked one that had been rolled out in lmil<l
ing the road; rolled out of the road. 

Q. ,virnt else was said by hin1, anything :--aid about a deed? 
A. Yes; he sail there at that time that that rock corresponded with 
the record of a deed to Mr. \Valsh that he had seen. 

Q. \Vhat was the date of tliis again, the year·? A. \Vell, it 
was in 185."5. 

Q. \Vhat time in the year'? A. June. 
Q. \Vere you qnite familiar with Thomas Wasgatt·? A. Yes, 

su·. 
Q. Have you at other times and other places during Thomai-- \Vas

gatt's occupancy there, had conversations with him in relation to this 
lot, or spoken of it? A. \V ell, it has been spoken of in a general 
way between us, I couldn't fix the dates, as the ,Valsh lot, in locating 
different places. 

TES'l'BIONY OF ALBER'l' L. Bnowx. 
(!. \Vhen was this'? A. \Yell, I couldn't tell exactly, but it 

was shortly after I come out of the nrmy. 
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Q. \Vhen did yon eome home from the war? A. Tn 18(W. 

Q. \\There did you meet Thomas A. \Vasgatt at this tinw, and 
have this conversation'! A. I met him down by a big rock ther0, 
next to the road, right by the side of the road. 

Q. Was it near this roc·k that you were when you met Thonrns 
A. \Vasgatt soon after the war? A. Y cs sir; Thomas \Vasgatt sat 
down on this rock and I sat dmn1 on the side of tlw road, where we 
was when we was talking. 

Q. Did your conversation have reference to the lot of land by 
that rock? A. Part of the conversation did, yes sir. 

Q. State what the conversation was'! A. \Yell, I asked him if 
he didn't think that he missed it in cultivating the back part, the 
other side of the lot, instead of that. I told him that it looked to me 
as if that ,vas a great deal more fertile piece of land and easier culti
vated in every way, an<l I thought it woul<l pay him better to have 
the field there than it ,vould where he did. Says he "l don't own 
this land nor never dicl ;" says he "here is a piece of land laying here, 
between here and the beach and that line of stakes out there"-there 
was a line of stakes then sticking up that showed there had once been 
a fence, but the stakes, some of them leaning this way and some that 
way, and any way, bnt it seemed as though the bottoms of them eorne 
pretty near on a line, I should say, running from that roek over a 
distance, and he said that piece of land he didn't own nor never did. 

Q. Did he say who did own it? A. Well, he told who owned 
it, hut I couldn't swear to the name, as 1 am hard to remember 
names; but there is one thing I do remember that he said, that he 
was a shoennker aml after buying this pieee of land he moved to 
Portland, aml since he had been to Boston, or Kew York, he didn't 
know where. 

q,. Diel he show you the corner bound of this lot of the shoe
maker, who moved to Portland or Boston·? ~\. Only that rock. 

q. \Vhat did he show you about that rock'! A. He told me 
that was the corner bound, and went rournl the rock and showed me 
a mark on the rock. 
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TESTUIO:KY OP MRR. DEBORAH SUMNER. 

Q. Do you recall going down to Thomas Wasgatt's with Alvin 
\Valsh and Mary Jane Chase'? A. I do. 

Q. What is your recollection of the time-the date'? A. \V clJ, 
I think it was 18G7 or 1869, somewhere along there; I don't really 
fix the date. 

Q,. \Vho did you sec there·? A. I saw Mr. Thomas \Vasgatt. 
Q. Did you hear a conversation between Thomas W asgatt an<l 

Alvin ·walsh with reference to the payment of taxes'? A. I did. 
Q. \Vhat was this conversation'? State what the conversation 

was'? A. \Yell, Mr. ·walsh spoke about the place, paying the taxes, 
that he would see his father about paying the taxes, but they could 
have the place, the use of the place for the paying of the taxes. 

Q. \Vhat did Mr. \Vasgatt say'? A. He said he would pay the 
taxes for the use of the place. 

Q,. What place did they refer to'! .A. The \Valsh place. 
Q. \Vhat place was that'? A. It was a place enclosed after 

Thomas \Vasgatt had enclosed it in the field. 
The instrument under which the predecessors of the defendant 

down to 1881 claimed to be occupying, includes in express descrip
tion, all of said lot 60, including the one acre in question. 

The deed in 1881 from Cornelius \V m;gatt to the defendant, Mr. 
\Vheelwright, includes in its description, the twenty-five acres, taking 
in also the one acre in question. 

All of these conveyances prior to that to \Vheel wright, conveyed 
a perfect title to the whole of lot GD, except the acre demanded, and 
the deed to \Vheelwright conveyed the whole of the tract therein 
described, except the acre demanded. 

Upon the point relative to the occupation of a part of the Pung, 
or \Yasgatt farm, ( other than the one acre in question), under dccdH 
describing the entire lot, and the occupation of a part of the twenty
five acre \Yheelwright lot, ( other than the one acre in question), under 
deed describing the entire lot, the court, subject to seasonable excep
tion on the part of the defendant, instructed the jury as follows: 

"\Vell, it is necessary, of coursc, for this defendant to show that 
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he or those under whom he claims, and most, of course, of this 
occupation was by persons under whom he claimed prior to the 
time of the deed to him in 1881, he must show that he or 
they occupied this particular lot, this acre. It would not be 
sufficient for Mr. Bartlett, James Bartlett, upon his part, or 
Cornelius ,v asgatt upon his part,-and by him, I mean, of course, 
those occupying under him,-it would not be sufficient that they 
occupied all the rest of this lot 69 for twenty years, or for fifty 
years, or for every year from 1844 up to to-day; because they had a 

ri~ht to occupy that during these various periods of time. The 
parties who owned during that time were the owners of the lot 6D, 
all except the acre, and their occupation, the occupation of Bartlett 
and of the vV asgatts and persons under the vV asgatts, and of I1""'ree
man and Curtis, and of \Vheelwright, of the rest of the farm, would 
not give them title to the lot demanded in this suit. And you sec 
very readily why. Because they owned that. It is unquestioned 
and it is admitted that these various deeds conveyed all of lot GH, 
exeept the acre ; and there was no reason why that Bartlett in his 
day, and the \Vasgatts in Cornelius \Vasgatt's time, and the others 
since, should not occupy the rest of it; because they owned it, and 
they did occupy it, and it is not questioned in this case. 

" But the occupation of the rest of the farm, of the rest of lot 
GD in this case, because of the fact that the deed conveyed to them 
a good and perfect and indefeasible title to the rest of the lot, would 
not give this defendant or any of his predecessors in title, title to 
that acre. The occupation must be of that acre, because it is the 
a ere alone that is demanded; it is the aere alone that we are 
<·onsidering. Although, of course, it was necessary in appreciating 
the ,~asc and nmlerstanding the history of it, and the connection of 
these various parties with it, that we should know who was living 
upon the farm during the time, and who was occupying the whole lot 
at different times, and how they occupied the rest of the time, con
nected with it and admissible so far as it throws any light upon the 
occupation of the acre. But the important thing is the occupation 
of the lot in dispute. X ow I think I must have made that plain to 
you. 
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"Someti1nes when a person has a conveyance of a lot of land or 
a tract of land which is put upon record, and he occupies only 
a part of the described premises, his occupation of a part will be 
presumed to he of the whole because of the fact that he has a deed 
of the whole which is upon record, and it shows the uaturc and 
extent and character, and especially the extent, of his oc<·upation; but 
that is not true when the deed actually conveys, because the grantor 
had the right an<l power to convey, a portion of the premises de
scribed in the deed. In other words, Mrs. Pung in the first place, 
and Bartlett aftenvards, and "\Vasgatt still later, actually owning all 
of 69, at any rate except the lot, the deeds covering the whole of 
G9, and occupation of a part of G9 nnder the deeds, would not give 
title, however long continued, to the lot demanded in this writ, 
because those various persons, grantees in the deed, had a right to 
occupy, and did occupy under their deed, and the presumption, of 
course, is that a person's occupation is in accordance with his right." 
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Maine, 275, 11 Am. Dec. 79; Putnmn ~Free School v. Fisher, :H 
Maine, 172; Adams v. C'lupp, 87 Maine, 3Hi. 

1-I. E. Hamlin, for defendant. 
Counsel cited: Page on Wills, pp. 352-:356; Chamber's Aclm1·. 

v. Wright's Heir.-;, 40 Mo. 482, 03 Am. Dec. 311; Hatlwm v. Eato11, 
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70 Maine, 219; Richard."! v. Pierce, 44 Mich. 444; Poole v . .Fleeger, 

11 Pet. 185; Abbott v. Pmtt, 1G Vt. G26; CJ-ilrnc'l' v. Poindexter, 

10 How. 257; Fenn v. Jlolrne, 21 How. 481; Singleton v. Tmwhm·d, 

1 Black, 342; Johnson v. Olwistian, 128 U. S. ~374; Redfield v. 

Porl.;s, 1:32 U.S. 2:39; 1-fayncs v. Boardman, llH :Mass. 414, 20 
Am. Hep. 331; Alden v. Oihn01·e, l :J Maine, 178; Pejcpscot Proprs. 

v. Nichol.~, 8 Maine, :362, 23 Am. Dec. 521; Papcrnicl.;, v. Bridge
'tNc'fo1·, 5 El. & Bl. 1G6, 85 E. C. L. 1Gf>; Poole v. Morris, 29 Ga. 
:374, 74 Am. Dec. G8; 'l;lfler v. 0. C R. Oo. 157 MasK. 336; Hill 

v. Ro<lcriel.,, 4 vV. & S. 221; Com. v. Kreager, 78 Pa. St. 477; 
G-o·rdon v. Ritcnowl', 87 Mo. 54, 56 Am. Hep. 440; Jl;[ooring v. 

McBride, 62 Tex.' :309; Hamley v. Erskine, l 9 Ill. 2G5; Ghrnpan v. 
Dubois, 3 9 Mich. 2 7 4 ; Dotiglas v. Irvine, 12 G Pa. St. 64 3 ; Jl;[orton 

v. Jl;[as,r,ric, 3 Mo. 482; Little v. Jl;[egquier, 2 Maine, 176; Proprs. 

Ken. Pu1·chase v. Lab01·ee, 2 Maine, 275, 11 Am. Dec. 79 f Ptdnmn 

I+ee School v. J?i8her, 34 Maine, 172; Garclnc.-J' v. Gooch, 48 Maine, 
487; 1'Im·8hall v. Walker, 93 Maine, 532; Noyes v. Dye!', 25 Maine, 
468; Bmcl;:,ett v. Pcr:wns Unknown, 53 Maine, 228. 

SrrTING: EMERY, \VHI'rEHOUSE, S·rRou·r, FoGLEn, PEABODY, J.J. 

EMERY, J. This was a real action for the recovery of a sinall 
parcel of land of about an acre in extent. One Harriet Pung, the 
owner of an hundred acre lot, conveyed out of it this one acre to 
Edward \Valsh by deed recorded in 1842. Later, in 1845, Harriet 
Pung conveyed the whole hundred acre lot to James Bartlett. This 
deed included the one acre previously conveyed to \Valsh, and under 
this deed the defendant claimed the one acre which the plaintiff...,, the 
heirs of Edward vVabih, demand in this action. The verdict was for 
the plaintiffs and the defendant brings the case to the hnv court on 
these exceptions to the ruling of the presiding justicc. 

I. The plaintifti-, claim title as children and heirs of .E(hvard 
\Valsh deceased who ,vas seized in his life time. One of the plain
tiffs, an heir of Edward \Valsh, testified that Edward Walsh left a 
will, but could not say whether it had ever been probated in this state. 
There was no other evidence as to the will and none at all as to its 
contents or terms. 
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The presiding justice ruled that the testimony as to the will did 
not har or affect the right of the plaintiff.'-l as heirs to maintain this 
action. 

\Vhen it is reflecte<l that there is no evidence whatever that the 
will, even if probated, in any way disposed of or referred to this 
demanded acre, it must be manifest that the evidenee did not in the 
least tend to show want of title in the plaintiffs as heirs. 

II. To defeat the plaintiff's seisin, the defendant undertook to 
establish by evidence an adverse possession of the demanded acre hy 
himself and his predecessors in title for the requisite twenty yean;. 
To make out part of the twenty years he adduceci the possession of 
one of his predecessors in title, Cornelius \\Tasgatt, from 18Gl to 
18G7. Cornelius \Vasgatt, aft.er the conveyanee to him of the hun
dred acre lot including the demanded one acre, put his brother, 
Thomas vVasgatt now deceased, in possession under a verbal contract 
to convey the whole lot to him when he should pay him the cost of 
the lot. Thomas did pay for the whole lot before his death hnt 
never took a deed from Cornelius. The only actual pm,session Cor
nelius ever had of any part of the hundred acre lot wa:,:; this posses
sion hy his brother, and verbal vernlee, Thomas. The latter occupie(! 
the whole lot generally as a farm, the one aere demamfod, which was 
on the seashore, being inclnded in the pasture which was snrrmmdc<l 
by a fence on three sides and bonnded by the sea on the fourth sidP. 
There was no other occupation of the demarnled one acre than as a 
part of the pasture. 

As tending to show that the occupation of this one acre was not 
adverse to the reconl owner Edwal'(l \Valsh, under whom the plain
tiff-; <·laim, they offerccl in evidence the testimony of witnesses to the 
following cffo<·t, viz: ]-that at one time during his occupmwy of 
tl1e farm Thomas "\Vasgatt was starnling by a large ro<'k described in 
the deed to Edward \\'alsh as the ('Orner bound of his acre lot, and 
sai<l to the v,:itness "that that rock [meaning the rock at the corner 
of the acre lot] corresponded with the record of a deed to Mr. "\Valsh 
that he had seen;" 1-that at another time during his occupmwy he 
was sitting 011 this same l'O('k talking with another wit1wss sitting on 
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the road side,-that when told by the witness that this land by the 
rock seemed more fertile and was inquired of why he did not culti
vate it, he said, "I don't own this piece, nor never did. There iH a 
piece of land laying here between here and the beach and that line of 
stakes out there which I don't own." That he further :-;aid the lot 
pointed out belonged to a shoemaker, and that the rock was the 
corner hound of the lot; 3-that at another time during his occ11-
pancy he said to one of the sons of Edward \Valsh who ,vas there 
looking after his father's interests that he would pay the taxes on this 
lot for the use of it. To this testimony the defendant ol~jected on the 
ground that the declarations of Thomas, the tenant, could not prej
udice the rights or interests of his landlord Cornelius, especially as 
they were not brought to the notice of the record owner and hence 
did not influence his action. The testimony however was admitted. 

The issue was the character of the occupation of this one acre lot 
during Thomas Wasgatt's occupancy of the whole hundred acre farm 
under his brother. \Vas that occupancy adverse to the record owner'? 
The burden ,vas upon the defendant, and, to sustain it, he had put in 
testimony as to Thomas Wasgatt's acts of occupancy. Had Thomas 
\1/ asgatt been produced as a witness by the defendant to prove occu
pancy, it can hardly he doubted that upon cross-examination Thomas 
could have been lawfully inquired of as to the extent and character 
of his occupancy. Had Cornelius \Vasgatt been the defendant, and 
produced Thomas as a witness to prove a similar ground of defense, 
he must have sul~ectecl him to cross-examination upon the character 
of hi:-; occupancy. 

It is to be noted that Thomas vVasgatt was deceased, that he was 
the person in actual occupation, aml that he had a direct pecuniary 
interest in the larnl under his contract for purchase, and herwe that 
all the <leclarations testified to were <lirectly against hi:-; pecuniary 
interest. It is also to be noted that the first two declarations were 
made at the corner of the acre lot while viewing it, and the third 
declaration was made to the agent of the record owner who ,vas 
there inquiring about the taxes. 

The declarations were certainly of some probative force as to the 
character of the possession or occnpation of the lan<l, and we think that 
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under the above combination of circumstances they were admissible 
in evidence upon that question. Thomas "\Vasgatt, the declarant, was 
the person oce11pying. The acts of occupation were his. .The decla
rations were made while he was ,in occupation and were concerning 
his occupation. They were made in the course of his business of 
occupation. Again, he was not the mere agent or tenant of Cornelius 
\Vasgatt, under whom the defendant claims. He was occupying 
urnlcr a contrad for purchase, which he fulfilled. He was occupying 
for himself. The occupation would inure to his own pecuniary 
benefit rather than to that of Comclius. The declarations when 
made were more against his own pecuniary intcn,st than against 
that of Cornelius. 

In lVilliarns v. 1-i,,'ns(qn, 4 Conn. 4f>G, one Cotton had been in the 
personal occupation of the land for fifteen years, but was deceased at 
the time of the trial. Each party claimed that Cotton's occupation 
was under him or his predecessor in title. Cotton's declarations 
while in occupation of the land, that he held under the defendant's 
predecessor in title, were held to be admissible evidence. In JJim·cy v. 
Stone, 8 Cush. 4, 54 Am. Dec. 7:30, the defendant set up title by the 
adverse possession of :Mrs. Healey, one of his predecessors in title. 
lVfrs. Healey's son was shown to have been in actual occupation of 

the land and to have dc<'easecl. l fis declarations on the land that he 
was occupying it under :Mrs. Healey, his mother, were held admif-sihle. 
In Currie,· v. Ualc, 14 Gray, 504, Ti Am. Dec. 343, the defendant 
set up title by the mkerse possession of ,Jacob R. Currier ( not the 
plaintiff) his predecessor in title. One \Vebster mts shown by the 
clefondant to have been in occupation of the premises for some fifteen 
years. "\V ebster was cleeeasecl at the time of the trial arnl his de<'la
rations during his occupancy, that he occupied under Jacob H. Currier, 
were held admissible evidence. ] n all these eases was cited with 
approval the case, P<'a<·cable v. l VidN011, 4 Ta11nt. 1 G, where it was 
held that the declarations of a deeeased occupant of land stating 
under whom he occupied as tenant ,rcrc :uhnissible. It is true these 
cases cited are not prceisely in point in all particularR, but they 
fully sustain the principle that the declarations of a deceased occu
pant of land mad_e while occupying, in the course of his O<'<'upation, 
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as to the character of his occupation and against his own pecuniary 
interest, are admissible evidence .. We think the principle includes 
this ease. 

An ans,ver to the defendant's contention that the declarations of a 
tenant in occupation as to the character or purpm;e of his occupation 
should not be received in evidence against his lessor, is suggested by 
the case Jliee v. Litherland, 4 Ad. & EL 784, (:31 E. C. L. 17D). In 
that case the defendant claimed a leasehold interest. The plaintiff 
elaimcd the leasehold interest had terminated by the attornment of 
the tenants, and to prove this produced an admission of the tenants 
to that effect. It was hel<.l that the admission of the tenants was 
evidence against the defendant since his title depended on theirs, and 
if their title failed his must also fail. In the case at bar the title of 
C'ornelius ,v m,gatt, the defendant's predecessor in title, depen<led on 
the occupation by Thomas vVasgatt. If that occupation ,vas not 
adverse to the claimant by record, Comelius acquired no title by such 
oc(·npation. Declarations by Thomas " 7asgatt deeeased, made while 
in oc·c·upation against his interest as to the character of his oc·cupation, 
won l<1 seem to be evidence against all persons claiming title under 
that oc·c·upation even though sueh persons had no notice of f--uch dec
laration. 

III. The recorded deecls m1<Jer ,vhich the defendant claimed title 
include(l not only the demamled acre, but also a much larger traet 
within ,rhich the acre \\·as situated arnl irn~l uded. 'I:'hat the <lefernl
ant and his predecessors in title had occupied that part of this traet, 
outside of the demanded acre, in the manner and for ihe time neces
sary to acquire title thereto by a<kerf-e possession, was <'oneeded. 
The defendant contended that such occupation of the rest of the tract 
was constructively extended over the demanded acre, by the familiar 
rule that adverse occupation of part of a tract of land under a recor<led 
deed presumably extends over the whole tract described in the deed 
as conveyed. The presiding justice overruled this <'ontention and in 
effect instructed the jury that there must have been some adverse 
occupation of some part of the demanded acre itself to bring it within 
the rule above statecl. To this ruling the defornlant excepted. 
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The principle of the rule invoked by the defendant is, that when 
an owner of a parcel of laud sees, or could see, any part of it 
in the adverse occupation of another person, he should assume such 
occupation to be under some claim of right and if that occupation 
be under a recorded deed to the occupant, the owner is bound to 
take notice that the claim of right extends over the whole parcel and 
that the occupation of part will affect the whole. ,vhen, however, 
the owner finds that no part of his land is being adversely 6ccu
piecl, he has no occasion to assume or investigate anything. Recorde<l 
conveyanees between other persons, eyen of his land if not followed 
by an actual adverse occupation of some part of his land, do not 
affect him. He is not required to take any notice of such convey
ances. He is not required to take any notice from the occupation of 
adjoining lands that his land is claimed. His title to his own land 
is not affected by the most complete occupation of the adjoining
lands. It is only when some part of his land is being adversely 
occupied that he is put upon inquiry or is affected with notice of 
recor<led conveyances between other persons. Buswell on Adverse 
PosseSt:,ion, § 256; BaHey v. Chrleton, 12 N; H. 0, 37 .Am. De<'. 
mo; Tlll'ncr v. 8tephen.'wn, 72 Mich. 409, 2 L. R. 1\. 277; /We v. 
Ttlbb.-;,_ 2:3 Cal. -!:31 ; Ilo/e v. BittcnhousP, 2,> Pa. St. 4!ll ; A dm11N 

v. ( '/app, 87 Maine, BIG. 
It must be conceded that the language of the opinion of this com-t 

in _Noye8 v. Dyer, 25 Maine, 468, cited by the defendant, doe::;, appar
ently at least, sustain his contention. There is in the report of that 
case, however, a suggestion of other evidence in addition to the occu
pancy of the mljoining land. The presiding justice instructed the 
jury that the occupation of the atljoining land, "with the other evi
dence in the case, if Lelieved by the jury constituted a disseisin of the 
demandant to the extent of the bounds of the lot de::;cribed in the 
deed." In the ?Pinion is :::fated some little evidence of occupation of 
the demanded parcel though it had not been improved or enclosed. 
The decision of the court was, that upon all the evidence the jury 
might find the demamlant to have been disseised of the demanded 
parcel though it had not Leen enclosed or improved. ln the case at 
bar the ruling complained of was based upon the hypothesis, of ,vhich 
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there ,vas some evidence, that there was no adverse occnpation of any 

part of the plaintiffs' land. So based, we think the rnling was cor
rect, and so fitr as the dictum or opinion in .1_Voye8 v. Dye,1·, 25 Maine, 
-1:GS, conflicts with that rnling we clo not find it sustained either by 
reason or authority; and hence it must be considered as overruled. It 
cannot be that the owner of land, no part of which is occupied 
adversely to him, loses his title to it because one stranger has included 
it in his deed to another stranger. \Vhether the hypothesis was the 
fact was a question for the jury. 

The defendant urges that the bill of exceptions in this cm,e does 
:-;how evidence of adverse occupation of the plaintiffs' acre, in .that it 
was within the defendant's pasture undistinguishable from the rest of 
the pasture, the whole pastnre being enclosed by a fence aml the sea. 
The presiding justice, however, did not rule that there was no evi
<lenee of adverse occupation of the plaintiffs' acre. He simply ruled 
that, unless the jury found there was some actual adverse occupation 
of :-;0111e part of the plaintiff.,.;' acre, they emild not extend over it the 
o<·<·upation hy the defornlant of other land ,vithin the same deed to 
which the plaintiff was a :-;tranger. Thi:-; ruling was correct. There 
was no request for a ruling upon the effect of the evidence stated. 

E';rceptions orerntled. 
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\VAL'rER II. COLEMAN 'VS. HARTLEY LORD, and others. 

York. Opinion February 25, 1802. 

Deed. I'l'ivate JVit.y. Plan. ,'-)'urvey. Practice. Venlicl. 

"'hen lots of land have been granted, rlesignated by numbers, according to 
a plan referred to, whieh has resulted from a survey actually made and 
marked upon the face of the earth, the lines and corners fixed by that sur
vey determine the extent and bounds of the respective lots. 

When the deed also gives the boundaries of the lots, and the bound:-; so given 
are precisely the same as those appearing upon the plan referred to, the 
:same rule applies. 

The court may properly in:struct the jury to return a verdict for either party 
where it is apparent that a contrary veruict would not be allowed to :stand 
on the evidence introduced. 

Exceptions by plaintiff. Overruled. 
Trespass for breaking and entering plaintiff's close situated in 

Kennebunkport and described as follows: "bounded southerly by 
Beach Avenue, so-called; westerly by lot number t,venty-one on the 
plan of property of the Kennebunkport Sea Shore company; north
erly by Fort Lane, so-called; and easterly by lot number eighteen 
on said plan." 

The writ alleged that <lefendant broke down, damaged all(l spoiled 
one hundred and fifty feet of fence and trellis work of the plaintiff 
belonging to and inclosing said close. 

The plea was the general issue, with a brief statement setting out 
in effect that defendants were officers and agents of the Kennebunk
port Sea Shore company, grantor in the deed to the plaintiff of the 
premises described in the writ, which company previous to the date 
of said deed was the owner of a large tract of land of which plain
tiff's close was a part; that said company had, in 1883, divided said 
tract into lots and private ways and made and recorded a plan thereof, 
which is the same plan referred to in plaintiff's writ; that said Fort 
Lane was one of said private ways and the premises described in the 
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writ were two of said lots ; that at the date of said deed to plaintiff 
and said pretended trespass said company was, ever since has been, 
and now is the owner of several lots on Fort Lane and various other 
of said ways connecting therewith; that the fence referred to in 
plaintiff's writ at the time of the alleged trespass was within the 
limits of said Fort I ,ane; that the trellis referred to was a building, 
and the portion of the same which was removed was also within the 
limits of .said Fort Lane; that whatever was done in the premises by 
said defendants was done by them as officers and agents of saitl eom
pany, and that plaintiff had no right, title or interest in and to said 
Fort Lane other than the right to pass over the same. 

After the evidence was taken out, the presiding justice directed the 
jury to find a verdict for the defendant, which was done. To this 
order and rnling the plaintiff took exceptions. 

The facts appear in the opinion. 
G. R and L. Haley; A. 11). 1-l~uley, for plaintiff. 
J. lJ~ 8,1J1n011d8, D. lJ~ 811m1·, (Y. 8. Cool·, ( 1• L. JI11tckiu8on; J[. 

.Phhjield mul L. R. Jlfoore, for defendants. 

SI'fT1X(;: ,r rs-wm.L, C .. J., R~rnRY, S'l'ROlTT, FoGLim, PoWERR, ,J.J. 

FoLGEn, .J. This is an action of trespass quare clansum and 
comes to this court upon exceptions to an order of the presiding 
justiee directing the jnry to return a verdiet for the <lefendant, which 
was accordingly done. 

The loeus was conveyed to the plaintiff by the Kennebunkport Sea 
Hhorc company by deed dated June G, 1888, and is described in the 
dec,1 as, "a certain parcel of larnl situate in Kennebunk in sai<l 
<·mmty of York, and heing lots No. 1 f) and 20 upon a plan of lots 
<late<l September 13, 1883, and filed with York county deeds Sept. 
17, 188:3, Book of plans X o. :3, page 4, bounded and de:,;cribed as 
follows, vi;i;: Beginning at a stake on Beach Avenue on said plan at 
the southeasterl.v corner of lot No. 21; thence northerly by said lot 
one lnmdre<l feet to 'Fort Lane'; thence easterly by said Lane, two 
hundred feet to the northwesterly corner of lot No. 18; thence 
southerly by said lot Xo. 18 one lmrnlrcd feet to the al)()ve named 

YOL. XCVI 113 
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Beach Avenue; and thence westerly by said avenue two hundred feet 
to the point begun at." 

Fort Lane is a private way the fee of which, at the time of the 
conveyance to the plaintiff, was and now is in the plaintiff's grantor, 
the Kennebunkport Sea Shore company. The plaintiff's northerly 
line is, therefore, the southerly side of Fort Lane. Southerland v. 
Jackson, 30 Maine, 462, 50 Am. Dec. 633; Same v. 8anw, 32 Maine, 
80; Bangor· ]louse v. Brown, 33 Maine, 309; Palrne'J' v. Doughe1·ty, 
33 Maine, 502, 54 Am. Dec. 636. 

In 1882, the Kennebunkport Sea Shore company being the owner 
of a large tract of land which included the plaintiff's premises and 
also what is now known as Fort Lane, caused the tract to be sur
veyed and subdivided into lots and parks and streets, and caused the 
plan referred to in the plaintiff's deed to be made in accordance with 
the survey and recorded. 

In June, 1888, the company conveyed to the plaintiff the lots 
described in his deed. In the fall of the same year the plaintiff 
erected a cottage upon the premises, and in 1891 or 1892, he built 
along his Fort Lane line a fence and a building in part of lattice 
work all of which he claims are upon his own land. The defense 
contends that the fence so built was from six inches to a foot, vary
ing at different points because of irregularities in the fence, over the 
plaintiff's line and within the limits of the lane, and that the lattice 
wall was from six to seven inches within the limits of the lane. 

In May, 1895, Mr. Hartley Lord, representing the Kennebunkport 
Sea Shore company, of which he was one of a committee having 
the management of the company's land, and others acting under 
his directions, took down the fence and cut off the lattice wall to a 
line one inch within the limits of the lane and removed the materials 
to a vacant lot. The plaintiff brings this suit to recover damages for 
such acts. The question at issue here is where upon the face of the
earth is the southerly line of Fort Lane. 

Where lots have been granted, designated by number, according 
to a plan referred to, which has resulted from an actual survey, the 
lines and corners made and fixed by that survey are to be respected 
as determining the extent and bounds of the respective lots. Pike v. 
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Dyl;,e, 2 Maine, 213, 11 Am. Dec. (12; Strhwn v. Admn.-1, 91 Maine, 
1 78; Bean v. Bachelder·, 78 Maine, 184. 

In the case now before us the plaintiff's deed conveys to him lots 
numbered 19 and 20 upon a designated plan. It is true that the 
deed gives .. the boundaries of the lots, but the hounds so given are 
preeisely those appearing on the plan. 

Mr. E. C. Jordan, an experienced civil engineer, testifies that in 
1882, he surveyed and laid out into lots the land of the Kennebunk
port Sea Shore company, including the plaintiff's two lots; that he 
placed stakes at the corners of the lots; that the survey was not a 
compass survey, but a transit survey; that all physical monuments 
he took offsets to and supplemented them by drill holes for purposes 
of reproduction of any point in the absence of stakes; that he made 
the recorded plan from his actual survey; that in May, 1894, at the 
plaintiff's request he re-surveyed the plaintiff's lots and this re-sur
vey corresponded with his original survey and plan, and that the 
plaintiff's fence was from six inches to a foot, varying by reason of 
irregularities in the line of the fence, within the limits of Fort Lane, 
and the side of the lattice work was at one corner six inches and at 
the other corner seven inches within the limits of the lane; that subse
quently at the request of the Kennebunkport Sea Shore company, he 
re-surveyed the line of Fort Lane and obtained the same result. 

The plaintiff, upon whom is the burden of proving the trespass 
complained of~ testifies that when he purchased his lots there were 
standing certain stakes, which he seems to assume marked the corners 
of his lots; that in the fall of 1888, after he had built his cottage 
and cleared up his grounds he took steps to "perpetuate" as he calls it, 
his bounds, by removing the stakes and putting in their places stone 
monuments where it was possible so to do, and by placing an iron 
bolt in the ledge where a stone monument could not be set; and that 
the fence and the northerly side of his lattice were located on a line 
drawn between his monuments on Fort Lane and upon his own land. 
It will be observed that the only stake, or other visible monument, 
named in the plaintiff's deed is a stake on Beach Avenue on said 
plan at the southeasterly corner of lot No. 21. 

\ Vhen a plan of a trad of land is made with intent to represent 
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a survey, actually made and marked upon the face of the earth, 
if there be a variance between the survey and the plan, the plan is 
controlled by the survey. lVillinrn8 v. 8panlding, 29 Maine, 112; 
Ripley v. Ben·y, 5 Maine, 24, 17 Am. Dec. 201. 

In the case at bar no variance appears between the survey and the 
plan. The only testimony as to the actual original survey is that 
of the engineer by whom the survey and plan ,vere nuule. He tes
tifies that the plan was made by him in accordance with the survey ; 
and that two subsequent re-surveys made by him show no error or 
variance. He established the southerly line of Fort Lane, and found 
that the plaintiff's fence and that part of his lattice were northerly 
of that line and therefore within the limits of the lane. 

,v e think that the testimony upon which the plaintiff relies is too 
remote and uncertain to control the positive, uncontradicted testimony 
of the engineer, corroborated by his plan. 

It is claimed by the plaintiff that a gate post which ,~/as removed 
by the defendants was attached to the end of a plank which extended 
about four feet under the surface upon the plaintiff's land, and that 
the defendants removed the entire plank including that portion which 
was within the plaintiff's limits, and that the defendants are to 
that extent guilty of trespass. 

We do not think so. The defendants had the right to remove 
the obstructions, doing to the plaintiff's property no greater damage 
than was reasonably necessary. vVe do not think that the removal 
of the plank in its entirety, which after the removal of the post 
served no useful purpose, instead of cutting in two and thus destroy
ing or diminishing its value, was in excess of their right. Besides, 
"<le minimis non curat lex." 

It is a well established rule of procedure in this state, that the 
court may properly instruct the jury to return a verdict for either 
party where it is apparent that a contrary verdict would not be 
allowed to stand on the evidence introduced. JJfarl:,et ancl Fulton 
Natl. Bank v. Sargerit, 85 Maine, 849, 8,> Am. St. Rep. 376; Ben
nett v. 1albot, 90 Maine, 229. 

This case falls within the rule. If the case had been submitted 
to the jury and a verdict rendered for the plaintiff~ it would have 
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been the duty of this conrt to set asille the ver<lict as against 
evidence. 

Eveeptions overriiled. 

FRANK E. Moo1m vs. Emv--:um HTE'rso~, and others. 

Penobscot. Opinion February 24, 190:2. 

JI11rine Rnilu·rt!/• Licm8ur and Licen8CI:'. ,"','avrwt. ,lp11fi1111r:e-~. Segligmce. 
Assuming Risk. 

In a ease where the mn1ers of a steamer, (lesiring to make repairs upon her, 
contracted with the owners of a marirn, railway to take the steamer out of 
the water upon the railway, for the purpose of repairs, and to return her 
to the water when the repairs were finishell, and the owners of the Hteamer 
were to have the use and occupancy of the railway, while the repairs were 
being nuule, and were to employ their o,rn men, a]l(l furnish their own 
materials in making the repairs, arnl were to pay a certain sum per day for 
the use of the railway, held; that the n•lation of the parties was not tlutt 
of lessor and lessee, but ratlwr that of lict'nsor and licensee. 

The licensors owed to the licensees an(l to the servants of the licensees 
engage<l in the work of repairs, the duty of seeing to it that their railway 
and appliances, so far as they were used in the repair of the steamer, were 
in a reasonably safe cornlition; and that if the licensors failed to perform 
that duty, they are not relit•ve(l from liability to a Hervant of the licensees 
by the fact that the master of the stea111er in charge of the repairs, knew 
the cornlition of the railway alleged to he ummfe and by which the i:iervant 
wai:i injure(l, an<l neglected to notify the ~1:-·rvant thereof. 

Jield; that the evidence in thii:i eni:ie fails to show negligence on the part of 
the defendant. 

The stone, the insecure eo1Hli tion of which the plaintiff contends produced 
his injury, was placetl arnl maintained upon the bed-piece of the railway 
for the purpoi:ie of ballai:it, and for no other purpoi:ie. The defendant ha,l 
no reai:ion to suppoi:ie it would be used for any other purpoi:ie. The evi
dence fails to disclose that the Htone wai:i not fitted or i:iufficiently secured 
for the purpose for which it was intended and used. Nor is there any tes
timony that prior to, or at the time when the steamer wai:i taken from the 
water, the stone was not i:iafely and securely placed and held in position. 
It is not contended that the defendants knew that the sto:p(;l was liable to 
tip. 
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lleld; ab;o, that, from the pm;ition of the stone, its irregular i,,hape arnl great 
size, it must have been apparent to the plaintiff that it wai,, intended for bal
last only, and was not intended to be used as a place for workmen to walk, 
stand or work in the performance of their labor, or for nny purpose. 

\Vhen a workman uses an appliance or instrumentality for a purpose for 
which it is not intended, the intended use being apparent and obvious, he 
does so at his own risk. In so using the stone for a purpose for which it 
was obviously not intended, the plaintiff, in this case, assumed the risk of 
danger, and cannot hold the defendants responsible for the consequences. 
The verdict for the plaintiff, therefore, cannot be sustained. 

Motion and exceptions by defendants. Motion sustained. Excep-
tions overruled. 

Case, for personal injuries. 

The facts appear in the opinion. 

C J. Hutchings and P. H. Gillin, for plaintiff. 

Counsel contended, among other things, that the mere fact that 
the primary object of the presence upon the railway of the rock which 
caused the injury to plaintiff, was to sink the railway when shoved 
into the water, is not necessarily inconsistent with plaintiff's conten
tion that he had a right to step upon the rock in the course of his 
duty. If, from its position, the attending circumstances, the custom 
at the rail way, or necessity he was in vi tell to step thereon, he would 
not necessarily be guilty of contributory negligence in so doing. 

J!: H. Appleton wncl H. R. Chaplin, for defendants. 

SrrTING: \V1swELL, U. J., ST1wu·r, SAVAGE, FouLEH, PowEns, JJ. 

FOGLER, J. This is an action of case in ·which the plaintiff seeks 
to recover damages for personal injuries sustained by him through 
the alleged negligence of the defendants. The verdict was for the 
plaintiff, and the defendants bring the case here upon exceptions and 
also upon a motion for new trial There is little controversy, if 
any, between the parties, as to the facts, which, are substantially as 
follows: 

The defendants were the owners of a marine railway situate in 
Brewer on the Penobscot river. In May, 1897, the owners of the 
steamer "Golden Ro:1," desiring to have that steamer repaired, 
cleaned and painted, entered into a contract, orally, through Capt. 
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Crosby, master of the steamer, with the <lefon<lants, by the terms of 
which the defendants were to take the steamer out of the water 
upon their railway and to return her to the water when the repairs 
were finished, for a certain sum. The owners of the steamer were 
to have the use and occupancy of the railway for the purpose of 
repairing their steamboat until the repairs and other necessary work 
were finished. The steamboat owners were to employ their own men 
and furnish their own materials. For the use of the railway while 
the repairs were being made the steamboat owners were to pay the 
defendants five dollars per day. Under this agreement the defend
ants took the ste1,m2r ont of the w:iter, and the ste:unboat owners 
entered into the occupancy, and had the use of the rail way until 
the repairs were completed. The defendants neither exercised nor 
attempted to exercise any control or management of the railway while 
it was occupied by the steamer. The steamboat mvners employed the 
men and furnished the materials for the repairs and other work upon 
the steamer. The plaintiff was mate of the steamer " Golden Rod" 
and was employed by the owners of the steamer in the work of 
repairs from the time the steamer was placed upon the railway until 
he met with the injury for which he claims damages. 

In the construction of the railway two permanent stationary tracks 
extend from the shore into the river below high-water mark. Upon 
these tracks are two bed-pieces. These bed-pieces rest lengthwise on 
the tracks or rails so they will slide up and down, and are connected 
and held together by large cross.:..sills. Upon these bed-pieces and 
cross-sills, rests the cradle upon which the vessel lies when upon the 
railway. Upon the above named bed-pieces are large blocks of 
granite which are placed there as ballast, in order to hold the bed
pieces down upon the tracks or rails when they are slid into the 
water. One of these granite blocks, so placed, was irregular in 
shape, being two and five-tenths feet wide at one end and one and 
seven-tenths feet wide at the other end and one and one-half feet 
high, and rested on a bed-piece twelve inches wide. This stone was 
not, at the time the plaintiff was injured, securely and firmly fastened 
to the bed-piece upon which it rested, but had become so loosened 
that it canted or tipped when a man stepped or walked upon it. 
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( )n the day when the plaintiff met with the accident, he ,vas 
employed in painting the steamer. A plank rested on the cross-pieces 
between the rock and the vessel which the plaintiff wished to use 
upon a staging which ran along the side of the steamer. He stepped 
upon this rock and stood facing the vessel. The plank was six 
inches, or thereabouts, lower than the rock upon which he stood. As 
the plaintiff stooped downward and forward to pick up the plank, the 
rock, as he testifies, slid forward and caught his leg between the rock 
and the plank, and the bone of his leg was thereby broken and he 
brings this action against the defendant to recover damages for that 
injury. 

It is not claimed that the defernlants or their agents knew that the 
stone had become loosened, while Capt. ( :rosby, master of the steamer 
and agent of her owners, testifies that he knew that the stone "teet
ered" and that he gave no notice of the fad to either the plaintiff or 
the defendants. 

The defendants' exceptions, after stating the case, are as follows: 
"The defendants req nested the court to instruct the jury as follmvs : 
"1. If Capt. Crosby knew the stone teetere<l (and he testifies 

that he <-fol) and by reason thereof the place was rernlere<l <langernus 
to work in, because the stone was lorn-,e, arnl Capt. Crosby <-li<l 11ot 
notify the plaintiff of the fact, and onlere<l or al1owed the plain
t.iff to work in such place of dangm· under ~meh eircmnstances, with
out notifying the plaintiff of the danger, the negligence of Capt. 
Crosby in not notifying the plaintiff of the danger and in ordering or 
allowing the plaintiff to work in the place known to Capt. Crosby to 
be dangerous, without noti(ying the plaintiff of the danger, would 
constitute negligence on the part of the steamboat company. There
fore, these defendants cannot be held liable in this action, because 
the negligence of the steamboat company was intervening negligence 
of a third person who can be held liable to the plaintiff in au action 
therefor. 

"2. If the jury find that the defendants were negligent, and if 
Capt. Crosby knew the stone teetered (and he testifies that he did) 
and there being no proof that the defendants, or their agents or 
servants, knew the stone teetered, and because the stone was inse-
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curely fiu.,tened, the place was thus remlere<l dangerous to work in, 
and Capt. Crosby did not notify either the plaintiff or the defendants, 
or their agents or servants, of the fact that the stone was loose, an<l 
C~pt. Crosby either ordered or allowed the plaintiff to work in the 
place, under the circumstances, the steamboat company, which Capt. 
Crosby represented, would be liable to the plaintiff for knowingly 
allowing the plaintiff to thus work in a place of danger without 
notifying him of the danger; and the negligence of the steamboat 
company being subsequent to any negligence on the part of the defend
ants, an<l because Capt. Crosby had knowledge of the negligence of 
the defendants (if they were negligent) and due care on the part of 
Capt. Crosby toward plaintiff; and the performance of duty which 
was upon Capt. Crosby, to notify the plaintiff of the danger, would 
have prevented the i1unry, these defendants cannot be held liable to 
plaintiff in this aetion. 

":3. The defendants were un<ler no duty to li:we the stone so 
securely fastened that it ,vould be safe to walk upon. 

"4. By the agreement between Capt. Crosby and these defend
ants the relation of lessor and lessee Vlas established, and the owners 
of the '<iolden Hml' were occupying the railway as tenants: hence 
these defondants <'annot he held liable in this action. 

" c>. The rock or i'itonc was used fi:w the purpose of sinking the 
ways. It served its pmpose and the acciclent did not occur because 
the rock was so plat'ed npon the way that it faile<l to sink it. The 
.nwk mts entirely visible to the eye of the plaintiff, and the purpose 
which it serve<l and the position it occupied was self:.eviclent. It was 
apparent that it was intended to sink the ,vays and was not intended 
to be walked upon. The plaiutifl~ if he undertook to use the rock for 
a purpose other than for the one for which it was designed, ,vas guilty 
of negligence unless he first ascertained whether it was so securely 
placed that he could safely step upon it, because a glance at the rock 
would have informed him that it was irregular in shape and that 
it might teeter or cant if he undertook to step or walk upon it. 

"\Vhich said instructions the court, in order to make progress ,vith 
the case, declined to give except so far as given in the charge, to 
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which refusal, said defendants except and pray that their exceptions 
may be allowed." 

We do not_ think that, by the terms of the contract, the relation of 
landlord and tenant was created between the defendants and the 
steamboat owners. The testimony fails to show that the defendants 
granted to the steamboat owners any interest in or any right to 
control their railway plant. On the contrary, Capt. Crosby who 
made the arrangement, testifies: "I had no charge of the railway, of 
course. I didn't consider myself the owner of Mr. Stetson's prop"'." 
erty; only the boat." Again: " They were to haul the boat out of 
the water, and I was to do my own repairs." 

If a tenancy was created, it could only be a tenancy at will, and 
could only he terminated by mutual consent or by thirty days' notice 
in writing given by either party to the other. This could not have 
been contemplated by the parties. The privilege granted to the 
steamboat owners to make repairs while the boat lay· upon the ways 
was a license only. The owners of the boat were licensees and not 
tenants. 

A license is an authority to do a particular act, or a series of acts, 
upon another's land without possessing an estate therein. Pitnian v. 
Poor, 38 Maine, 237, and cases there cited; Cook v. Stearns, 11 

Mass. 533. A somewhat analogous case is that of Inhabitants of 
Rockport v. Rockpm·t Granite Cornpa/ny, l 77 Mass. 246, in which 
it is held that a "motion man" quarrying paving blocks on the land 
of another under an agreement to pay the land owner two dollars for 
each thousand blocks quarried, is a licensee. The court says: "He 
is not a tenant. He has no right of possession in the land worked 
by him, but m'erely the privilege of quarrying rock on it and work
ing up the rock into marketable shape. The payments made by him 
to the quarry owner are by way of stumpage and not a payment by 
way of rent." 

In the case at. bar the payment of five dollars per day was not a 
payment of rent, but a payment for the privilege of the steamboat 
remaining on the railway during the period required for repairs. 

We are of the opinion that the refusal of the presiding justice to 
instruct the jury that the relation of landlord and tenant was estab-
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lished and that the owners of the "Golden Rod" were occupying 
the railway as tenants, was correct and that the defendants' excep
tions in that respect should be overruled. 

The exceptions to the refusal of the presiding justice to give the 
first and second requested instructions, involving as they do the duties 
and obligations of licensees to the employees of the latter, may be 
discussed and considered together. 

As before stated, the relation of the defendants and the owners of 
the steamboat was that of licensor and licensee. The latter were not 
mere, or bare, licensees, but were licensees by the express invitation 
or permission of the defendants. In case of a mere passive license 
it is generally held that the licensee takes upon himself all risks as 
to the condition of the premises; although the licensor is liable for 
his own active negligence. 

But in case of express license, or even implied license, the author
ities hold that the licensors assume an obligation to see to it that the 
premises are in a reasonably safe condition. The liability of the 
licensor in such case is clearly stated in Bennett v. Louistrille and 

.Nw•dwille R.R. Co., 103 U.S. 577 :-
" T'he owner or occupant of land, who, by invitation express or 

implied, induces or leads another to come upon his premises for 
any lawful purpose, is liable in damages to such persons,-they 
using due care,- for i11juries occasioned by the unsafe condition of 
the land or its approaches, if such condition was known to him and 
not to them, and was 11eglige11tly suffered to exist without timely 
notice to the public or to those who were likely to act upon such 
invitation." 

In Carleton v. Franconia _fron & Steel Co., H9 Mass. 216, the law 
is thus stated: "The owner or occupant of land is liable in damages 
to those coming to it, using due care, at his invitation or inducement, 
express or implied, on any business to be transacted with or per
mitted by him, for an injury occasioned by the unsafe condition of 
the land or of the access to it, which is known to him and not to 
them, and which he has negligently suffered to exist and has given 
them no notice of." 

To the same effect is Penn. R. H. Co. v. Atha, 2:2 Fed. Rep. 920, 
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in whieh the court say, citing .1._Vickcr8on v. 1Y1·ndl, 127 Mass. 236 : 
"The owner or occupier of a dock is undoubtedly liable for damages 
to a person who makes use of it by his invitation, express or implied, 
for an injury caused by any defect or unsafe condition of the dock 
which he negligently causes or permits to exist, provided, of course, 
the person himself exercises due care. He is not an insurer of the 
safety of his dock, but he is required to use reasonable care to keep 
it in such a state as to be safe for the use of vessels which he 
invites to enter it, or for which he holds it out as fit and ready. 
If he fails to use such cart~-if there is a defect which is known 
to him, or ·which, by the use of ordinary prudence and diligence, 
should be known to him - he is guilty of negligence, and liable to 
the person who, using due care, is injured thereby." 

Numerous authorities might be cited to the same effect. 
The rule above laid down applies not only to real estate, hut also 

to machinery and appliances used by the licensee by the invitatiou, 
expressed or implied, of the licensor. Johnson v. ,']pear, 7H Mich. 
1:-rn, 15 Am. St. Rep. 298. 

Applying the law thus laid <lmvn the <.lefemlants, licensor:-:, owed 
to the steamboat owners, licensees, the duty of seeing to it that their 
rail way and appliance:-:, so far as they were used in the repair of 
the steamboat were in a reasonably safo condition. 

The duty which the licensor thus owes to the licensee, he also 
owes to the servants of the licensee. 

In the case of John.•wn v. Spear, supra, the plaintiff, au employee 
of a contractor for hoisting coal, was injured by the breaking of a 
defective chain, a part of the hoisting apparatus. It was held that 
he could recover damages of the owner of the dock and hoisting gear 
for the injuries so sustained. The court say, citing authorities, p. 
1 °U : "It is analogous to that class of cases where the owner of 
real property is held liable to any one who, expressly or impliedly 
invited upon his premises, is i1tjured by a concealed defect therein." 
It is further stated by the court: "If injuries result from negligence 
of the defendant, [the property owner J while work is being done 
upon his premises, and through his fault in not keeping them in a 
safe and suitable condition, he is liable to any servants of the con-
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tractor for iqjuries resulting to them from defects therein; not 
because there is any contract obligation between the parties, but 
arising out of his obligations or duty to provide safe appliances for 
the servants of the contractors t_o use, and to keep his premises upon 
which such servants arc at work in a reasonably safe condition, 
whether the contract provides for it or not." See Couglifry v. Globe 
Woolrn Co., 5G N. Y. 124, JG Am. Rep. 387. 

Nor do we think that the failure of Capt. Crosby to notify the 
plaintiff that the stone was li~ble to tip, which fact he testifies was 
known to him, absolves the defendants from liability for their own 
negligence, if they were negligent. 

The plaintiff was employed upon the defendants' premises by their 
implied invitation and possession and they owed to him certain duties'. 
Capt. Crosby was not their agent in any respect, and his negligent 
acts could not relieve them from their performance of their duties or 
from their liability for their non-performance. 

The defendants' exceptions to the refusal of the presiding justice 
to give the first and second requested instructions must be overruled. 

As to the other exceptions, it appears by the charge that the pre
siding justice fully and correctly instructed· the jury as to the legal 
duty and liability of the defendants, and left it to the jury to decide 
the case upon all the tesfanony and all the circumstances. ,v e 
cannot hold that this was error. Those exepptions are therefore 
overruled. 

On motion : l T pon their motion for new trial the dcfornlants (•on
tend, first that the evidence fitils to prove negligenee on their part ; 
and, secondly, the plaintiff's injury was, even by his own te:--timony, 
the result of his own negligence. 

,v c are of opinion that the motion should be sustaine(l upon both 
the point8 thus raised. 

First: It was the duty of the defendants to provide workmen 
employed upon their railway with reasonably safe appliances and 
instrumentalities for the labor and service to be performed by them. 
They were liable only for such defects or dangerous conditions as 
were known to them or of which they ought to have known by the 
exercise of rea8onable diligence. The stone, the insecure condition 
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of which the plaintiff contends produced his injury, was placed and 
maintained upon the bed-piece of the rail way, for the purpose of 
ballast and for no other purpose. The defendants had no reason 
to suppose it would be used for any other purpose. 

The evidence fails to disclose that the stone was not fitted, or 
sufficiently secured for the purpose for which it was intended and 
used. Nor is there any testimnny that prior to or at the time, when 
the " Golden Rod " was taken from the water, the stone was not 
safely and securely placed and held in"position. It is,not contended 
by the plaintiff that the defendants at or before the time when the 
plaintiff was injured, had any knowledge that the stone was liable 
to tip. Before the steamer was taken from the water the defend
ants' foreman, who had held that position for several years, and 
another witness, made an examination of the railway and its appur
tenances and found, as they testify, that everything was apparently 
in a suitable condition. We are of opinion that the testimony fails 
to show negligence on the part of the defendants. 

Second : From the position of the stone, its irregular shape and 
its great size, it must have been apparent to the plaintiff that it was 
intended for ballast only, and was not intended to be used as a place 
for workmen to walk, stand or work in the performance of their 
labor, or fr>r any purpose. It is a familiar rule of law that when a 
workman uses an appliance or instrumentality for a purpose for 
which it was not intended, the intended nse being apparent and 
obvious, he does so at his own risk, and if by so doing he meets with 
an injury, the employer is not liable therefor. Dcme1·8 v. Dee1·iny, 
93 Maine, 272; _Felch v. Allen, 98 Mass. 572. 

Assuming that the plaintiff met with his injury, in the manner and 
under the circumstances to which he testifies, he ,vent upon the rock 
in question; and, standing on its edge which projected several inches 
over the bed-piece upon which the stone was placed, leaned forward 
and downward for the purpose of picking up a plank which lay 
six inches below the bottom of the stone. ,vhile he was in this posi
tion the stone canted or tipped, causing a fracture of the plaintiff's 
leg. 
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In so using the stone for a purpose it was obviously not intended, 
he assumed the risk of danger and must suffer for his own fault or 
folly. 

Exception8 ovc1-rllled. Mot·ion 81t8fafoed. 

New fried ,granted. 

LOTTIE I. DA v, Admrx. V8. Bos·roN & MAINE RAILROA o. 

York. Opinion February 26, 1902. 

Railroad. Kegligence. Death. Evidence. Burden of Proof. 

1. In an action for negligently causing the death of a person, the plaintiff 
has the burden of proving affirmatively due care on the part of the 
deceased. 

2. That the witnesses who could have testified to facts showing such due 
care are all deceased, does not change the rule that absence of evidence of 
due care on the part of the deceased ,vill defeat the action. 

3. A traveler upon a highway, as he approaches a railroad crossing, should 
use adequate means to ascertain whether a train be approaching the cross
ing from either direction. He should listen for the sound of trains on 
either hand, and look both ways along the track to see if trains be 
approaching. The greater the difficulties in the way of hearing or seeing 
approaching trains, the greater should be the effort of the traveler. 

4. That the train was approaching the eros8ing at a much greater rate of 
speed than allowed by law in that locality, does not le:-;sen the duty of the 
traveler to u:-;e due care upon his own part to avoid collision. 

5. \Vhere the evidence only shows that a traveler, with a team upon a high
way, approaching a railroad crossing stopped momentarily a few rods from 
the crossing and then immediately drove upon the crossing, and there is 
no evidence that he at that, or any other time, listened or looked either 
way for approaching trains, there is not sufficient evidence of due care 
upon the part of the deceased. 

ti. Evidence that such a traveler driving toward a railroad crossing, when 
near the crossing, was seen looking directly before him at the crossing, 
and was not looking in either direction along the railroad track, is not 
imfficient evidence of due care on hi:-; part to a:-;certain the approach of 
trains. 
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7. Evidence that a hand-car passed over the crossing, when the highway 
traveler with a team was some five hundred feet therefrom driving along 
parallel ,vith the railroad, and that the men on the hand-car saw the trav
eler on the highway, does not amount to evidence that the traveler noticed 
the hand-car. Quantitative probability as to a past event does not amount 
to evidence of such event. 

8. Whatever the probabilities in this case, there is no evidence that the 
deceased traveler, as he approached the railroad crossing, observed due 
care to ascertain whether a train was approaching and no evidence that 
any aet of the railroad company or any of its servants induced him to 
forego such care. So far as appears, the case is the too common one where 
the traveler either forgot to look and listen, or being aware of the 
approaching train, recklessly undertook to cross before it. 

Motion by defendant. New trial granted. 

Case for causing the death of Echvin Day upon a grade crossing of 
the street with the defendants' railroad in North Berwick. The 
plaintiff had a verdict of $4000. 

The facts are fully stated in the opinion. 

E. P. Spinney, for plaintiff. 

The train ran at an enormous rate of speed, so that it attracted 
especial attention of all observers that clay. Said train was run 
towards and over Junkin's crossing that day at the rate of sixty 
miles per hour. J nnkin's crm;sing being Hear the com pad, part of 
the town of North Berwick and without gates or flagman or auto
matic signals, the defendant therefore ran its train in violation of the 
public laws of Maine. Chap. Gl, ~ 7fr, as amended by chap. :377 
of statute of 1885. 

That was negligence on the part of defendant, per s~. 8tufr, v. 
B. & JJf. R. R., 80 Maine, 4:31 and -1:32, and cases; Ilooper v. 
fl. & 1tf. R. R., 81 Maine, 2Gf\ and cases. 

Though at common law it is not negligence per 1'e to run a train 
at a rapid rate over a crossing, yet the speed at which a train is run 
over a crossing may be so great as to be negligence under the cir
cumstances as a matter of fact, and this is a question for the jnry 
on the facts of each case. T'he speed of a train at a crossing shoulrl 
not be so great as to render unavailing the warnings of its whistle 
or bell, and this caution is especially applicable when their sound is 
obstructed by wind, and other noises, and when intervening- olticds 
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prevent those who are approaching the railroad from seeing a coming 
train. 1st Am. & Eng. Ency. of Law, Vol. 4, pp. 932 and 933; 
Salter· v. Ut-ica R. R. 88 N. Y. 42; Wild v. Hiid. Riv. R. R. 29 
N. Y. 315; 14 Am. & Eng. R It Cases, 670; Pierce on Railroads, 
355; Ww·ner v. N. Y: C.R. B. 44 N. Y. 4GG. 

,Jnnkin's crossing is in the village of North Berwick and near the 
compact part of the town, and crossing the Boston & Maine Railroad, 
Eastern division, at grade at an angle of forty degrees and thirty 
minutes. At this crossing, at the time of the accident, there were 
no ... gates, or flagman, or automatic signals. If defendant run trains 
faster than six miles per hour, this was in violation of R. S., c. 51, 
§ 7 5, as amended by c. 377 of the statute of 1885. This was negli
gence per se. IIoopa v. B. & ]}I. B. R. 81 Maine, 2(W; 1Vebb v. 
P. & 1(. Bai/ro(l(l, G7 Maine, 134; 1Vhihu'y v. JI. 0. R. R. Co., H9 
l\Taine, 210; Pfornrner v. E'a8f. R. R. (}o., 73 Maine, Gfrn; State "· 
B. & Jll. R. R. 80 Maine, 431, and cases; Nor·fon v. E'. R. R. Co., 
11:1 Mass. 3GG; Pre;,;cott v. Sanie, 113 Mass. :370; Pollock v. 8mne, 
l 24 Mass. 158; Eaton v. Pitehlm1·,q R. R. Co., 129 Mass. 3G4. 

No bell or whistle was sounded on that engine as required by ]aw 
prior to said trains crossing J unkin's crossing. 

fn not sounding hell and whistle the defendant violated c. 51, ~ 33, 
of R. S., and was therefore guilty of negligence per se. 

lJ"i-,bb v. P.R. R.R. Co., 57 Maine, 134; Whitney v. J}l. 0. R.R. 
Cb., GD Maine, 210; Plummer v. E'. R.R. Co., 73 Maine, 5H3; Com. 
"· R. & JJ: R. R. Co., 101 :Mass. 202; Sonirr· v. B. & A. R.R. Co., 
1-± 1 Mass. ] 0 ; Renviel" v. N. }r. C. R . .R. Co., 3G N. Y., 132; 
Smedi.-; v. B. & R. B. R. R. Co., 88 N. Y. 13; 1~ & 0. [;~ R. R. 
Co. v. Loami.'!, 13 Ill. 548; 21 Am. & Eng. l{y. Rep. 532; Er·11st v. 
Jfad. R. R. R. Oo., 32 Barb. 159; State v. B. & Jlf. R. R. Co., 80 
Maine, 431, and cases; Hoope,1· v. JJ. & JJ[. R. R. 81 Maine, 265. 

vVhile it is a general rule that a person about to enter upon a rail
road crossing must look and listen for approaching trains, yet the rule 
is not invariable, and will not he applied when the circumstances 
were such as to afford the plaintiff a reasonable excuse for not look
ing, and it may often be a (1nestion for the jury to determine whether 
the conduct of the plaintiff is in fact negligent. Buswell on Personal 

VOL. xcn 14 
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Injuries, pp. 245, 246; Piper v. Chi. Mil. & 8t. P. R. R. 77 Wis. 
247; Breekenfelcler v. L. 8. & ]}L 8. R. R. 44 N. W. Rep. 957; 
Bare v.. Penn. R. R. 135 Penn. 95; State v. Union R. R. 70 Md. 
69; Kane v. N. Y. N. H. & H. R. R. 9 N. Y. Sup. N. E. Rep. 
879. 

In the case of Duarne v. Chi. & N. W. R. R. where the facts were 
similar to those stated above, except that it was a train instead of a 
hand-car, the court said, "That when a train had passed a crossing 
while the injured person was within a few rods of it and driving at a i 
trot, and had passed on out of sight so as to induce the belief that it I 
was to continue on its course in same direction, and there was no · I 
reason to suppose that it would immediate! y return, the general rule 
of contributory negligence in a person attempting to cross was held 
not applicable." Dnarne v. C. & N. H~ R. R. 92 Iowa, 227; Bus-
well on Personal Injuries, p. 247. 

When there is evidence of negligence upon the part of the defend- · 
ant, the law will not presume in the absence of proof, that the negli
gence of deceased contributed to his death. Lehigh V. R. R. v. Hall, 
61 Penn. St. 361. 

The traveler has a right to assume and rely upon the discharge of 
duty on the part of the corporation and its servants. Ern8t v. H. R. 
R. R. 35 N. Y. 25; Shem·. & Reel. on Negligence, p. 31. 

The fact that a hand-car went by on the single track and _that the 
customary warnings on the engine were not given, were equivalent to 
Mr. Day to an invitation to cross and an assurance of safety. 8rnHh 
v. M. C. R. R. 87 Maine, 339, and cases supra. 

Whether a person injured at a railroad crossing was or not, at the 
time of the collision, in the exercise of due care, is a question of fac~ 
for the jury to determine from the evidence under proper instruction. 
Whether or not the railroad company is guilty of negligence in not 
employing a flagman at a certain crossing is a question of fact. 
Webb v. P. & K. R.R. 57 Maine, 117, and cases. 

Geo. C. Yeaton, for defendant. 
If it be admitted (which it is not) that this crossing is "near the 

compact part of the town," manifestly the rate of speed of the train 
could have had little significance when and where, as here, neither 
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the time of day, condition of weather and atmosphere, or physical 
surroundings could oppose any obstruction to a very full and liberal 
opportunity for good "eyes and ears" to have rendered their normal 
service, and seasonably have informed the traveler along the highway 
of an approaching train. 

For no omission of duty on the part of defendant ean cancel his 
obligation to perform his own. To this conclusion authorities all 
concur. Even in those jurisdictions-of which this is not one-where 
it is held that violation of a police ordinance, or statute, is per se 
negligence, it is also almost invariably held that when contributory 
negligence is also proved, or, here, when plaintiff fails to prove its 
absence, the violation of the ordinance or statute is not the proximate 
cause. 

See ~Io1-ri v. Rio Grande & Western Ry. Co., 19 Am. & Eng. R. 
H. cases, annotated (new series). 

The same follows relating to the giving of required statutory sig
nals of approaching traim,, or their omission, although defendant here 
strenuously contends that the giving of these signals was completely 
proved. Five witnesses-two of whom were women living near, and 
both wholly disconnected, in all ways, from defendant's service, and 
thus entirely relieved from the standing srnir<:,11 of such relation, and 
somewhat unwilling witnesses also-testify that they did hear the 
crossing-signal whistle sounded. That some other people did not 
hear it has little probative force under any circumstan<"es, sti11 less 
11 uder these. 

ft has been well settled for a long time, not only in this jurisdic
tion, lmt in widely separated jurisdictionf--, in{k1ed, almost universally, 
in every court entitled to rcspect,-Statc, ]i'edcral, Canadian, English, 
Continental, others,-that he who approaches a grade crossing over 
the tracks of a steam railroad with which he is familiar (as deceased 
must have been, a stahlekccper living within one-half mile, cutting 
and hauling hay across it) is bound to heed the fact of the ever-pres
ent peril which confronts him whenever he attempts to cross. His 
duties are plain, explicit, and never to be omitted with impunity. 
,vhatever the railroad corporation may do, or neglect to do, his duty 
i:-; eonstunt and abiding. 
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Furthermore, if, as here, examination, comparison; and analysis of 
all the evidence renders it, if not morally certain, at least extremely 
probable that deceased did sec the approaching train and miscal
culated the chance of safety in the attempt _to pass over ahead of it, 
neither he nor his representative can hold defendant responsible for 
the calamitous consequences of his hazardous speculation. It is fal
lacious to argue, and untenable alike in logic and in law, that such a 
sufferer, deceived hy his own estimate of chances, may recover. No 
modern court of repute has ever held that a man might, at his option, 
face such visible danger and be excused because he erroneously esti
mated its proximity or degree. J_Vcrriy(ln v. B. & A. R . .ll. 154 
Mass. um, IDl; JJfott v. Defroit U. II. & Jlf. 1(lf. Co. (Mich. May 
9, 1899), 15 Am. & Eng. R. R Cases, 11 :1; Clii<·. &c. It. R. Co. v. 
llotu~ton, HG U.S. W17, 702; Ko. />((('. H. H. Co. v. Fhicnurn, 174 
u. s. 37D, 384. 

Sec also Chif/'((l Oa. R. R. Co. v. F'o1•,-;/i<'e, 27 So. Rep. lOOG; Jlop
l~inJ;; v. So. R.1/· Co., 110 Ga. 85; Bulthnorc & Oliio 8. lV: Ry. (b. v. 
Keck, 57 N. E. Hep. 112; Chicago & R. 1. R. Co. v. JJfcElhanc.lJ, 
87 Ill. App. 420; C11.icago & A. R. R. Co. v. lVilliamR, 87 Ill. App. 
511 ; Pct1.wi1i v. 8t. l,oui.-;, I. JJJ. & 8. Ry. Co., 15(i Mo. 552 ;_ Hanston 
& 1: C R. Co. v. A~ni'p1•deh1, 55 S. ·w. Hep. 7.S4; Uctman v. D. L. 
& lJ~ R. Co., lG2 N. Y. 21: Jfcnarfr v. N. Y Gcnfl'((l & H. R. R. 
Co., 60 N. Y. S. 752; aml a long array of authorities cited in a 
note to Elliott on Railroads, § 1 IG8. 

No legal doubt can exist that the burden of proof to C'stablish the 
exercise of due <:'arc on the part of deceased is upon plaintiff, and that 
if the evidence is equally consistent with the exercise of it or the 
want of it, she cannot prevail. lJfal'ph;IJ v. Drctn(', 101 Mass. 4GG; 
Dml'<l v. Chicopee, Id. H:); Dyc1· v. Fitclilnwg R. R. 170 Mass. 148; 
lVitl.~h v. Bo.-;fon & ]}[a-inc R. R. 171 Mass. 52. And while it is 
true this need not be shown affirmatively, but may be i11ferred from 
circumstances, yet if "there is only a partial disclosure of the facts, 
and no evidence is offered showing the conduct of the party injured, 
in regard to matters specially requiring care on his part, the data for 
such an inference is not sufficient; it can only be warranted when 
cirenmstances are shown which will fairly indicate care, or exclude 
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the idea of negligence 011 his part." Jfo,IJO v. lJo:,;ton &· Jlfaine R. 
R. 104 Mass. 137; Orqft:,; v. Bo8to11, lOD Mass. 519; ~Hinckley v. 
Gape God R. R. Go., 120 Mass. 257-262; UCl'd!J v. R. R., 80 Pa. 
St. 274-277. Nor can this ever be left to conjecture (Bm·ton v. 
Kiri.:, 157 Mass. 303), which is not allowed to supply the place of 
proof. llfoore v. Bo8ton & Albany R. R. Go., 1 i>H Mass. 3DH. And 
this is as well settled in :Maine as elsewhere. Lc8an v . .Alaine Ge'11-
fral R. R. 77 Maine, 83; JJ[crrill v. No. Yarmontli, 78 Maine, 200; 
Allen v. lliaine Central R. IL Go., .'Wpm: .AlcL<1nc v. PCJ'kins, D2 
Maine, 39. 

S1'rr1K<;: \VrnwELL, C. ,J., E.l\rnRY, \V111TEIIOEi-iE, HnwuT, 
SAVAGE, PowEm,, J,J. 

K\flmY, J. The eviden<"e for the plaintiff shows the following : 
The plaintiff's intestate, E<lwin Day, in the forenoon of a summer 
day was driving alone in a hay ra<"k <lrawn hy one horse along a 
village street towafll a grmle crossing of the street with the railroad 
tracks of the <lefoll(lant company in North Berwick. He was stand
ing up next the front rail of the hay rack as he was thus driviug. 
\Vhen first seen by any of the witne:--ses, he was driving along Port
land street nearly parallel with the rnilt·rnHl tracks. He then turned 
from Portland street into \V ells street which le<l more <lirectly to 
the cros:;ing, aml over it at an angle of 4:~½ degrees with the track. 
The distance from the turn into \Vells street to the crossing was 4 71 
feet. He was "jogging along," as the plaintiff's witness described 
it, at a rate of about five miles an hour. He stopped momentarily 
some twenty feet from the erossing and then drove immediately 
upon the crossing, where he was struck and killed by a train of the 
defendant company, which had come along the track from the direc
tion thus partially behind him. He was about thirty-five yearE; of 
age, in the full possession of all the nsnal faculties, and wa:-; familiar 
with the crossing and the surroundings. 

There is no evidence that in approaching the railroad crossing, 
lVIr. Day took any precautions whatever to ascertain whether a train 
was also then approaching the crossing from either direction. True, 
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he stopped mumeutarily some twenty feet from the croHsing, lmt it 
dues not appear that he looked, or listened, or took any other meas
ures to ascertain what might be approaching on the railroad tracks. 
There is no evidence for what purpose he stopped there. He may 
have stopped to look at something else than railroad or trains, or his 
horse may have stopped.of its own volition without any act or will 
of Day's. We can only conjecture. There is no evidence. Nor 
can we assume, in the absence of evidence, that he did then look and 
listen for trains. On the contrary, it would seem that he could not 
have looked aud listened at that point for trains without seeing or 
hearing this train, which, according to the plaintiff's own theory of 
it~ speed, was then less than 300 feet away. It is also true that a 
witness testified that as he was going frmn the crossing on \V ells 
street he met Day at a point three or four rods from the crossing, 
and that Day then appeared to be looking "straight ahead toward 
the crossing, and not off to the right," ( ,vhich would be toward 
the railroad). This does not tend to shmv requisite care and pre
caution on the part of Day. There was then, at that distance, no 
occasion for him to look at the crossing itself. Nothing then on, or 
pas:--dug, the crossing could endanger him at that distance. Looking 
straight ahead at the crossing would give him no information as to 
what might be on the tracks at a distance from the crossing and 
approaching it. Looking at or toward a railroad crossing is clearly 
not enough precaution for any traveler who proposes to pass over. 
He should look both ways along the tracks, to sec what is approach
ing the crossing as well as what is on it. 

It is the firmly settled law of this f-;tate that in approaching a rail
road crossing at grade the traveler upon the highway, to be in the 
exercise of ordinary prudence, must bear in mind that trains are liable 
to be approaching the crossing at that same time, and at any moment, 
from either direction ;-that the train cannot turn aside for him, and 
cannot be easily stopped to avoid him. He must, therefore, to com
ply with his <luty to exercise ordinary care, be on the alert to ascer
tain by the use of his senses of sight and hearing, and by any other 
appropriate means, the approach of trains, and to seasoi1ably avoid 
collision with them. He can usually avoid collision readily, easily 
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and promptly, if he be properly careful and alert while approaching 
the crossing. In view of the obvious peril at grade crossings and of 
the obvious inability of the train to turn out or stop instantly, it has 
further been repeatedly held that care commensurate with the peril 
requires the traveler upon the highway to look and listen for trains 
at the very time he is approaching the crossing, and that an omission 
to take this ordinary precaution is, if unexplained, contributory neg
ligence per se, as matter of law, and will bar an action for the colli
sion even though the railroad company was negligent in the premises. 
He must bear in mind, what is of common knowledge, that railroad 
trains move much faster than the ordinary pace of a horse drawing a 
vehicle along the highway and hence must not rest content with an 
observation made at considerable distance from the crossing, especially 
if there be objects or circumstances to obstruct his vision or hearing 
at the more remote point. He must be mindful, must observe, look 
and listen, as he approaches close to the place of peril, the crossing. 
Oha.-:e v. ]}L a R. R. Go., 78 Maine, 346; Allen v. M. C. R. R. Co., 
82 Maine, 111; Sniith v. JJL 0. R. R. Go., 87 Maine, 339; R01neo 

v. Boston ff _,_JJ;faine R. R. 87 Maine, 540; Gibm·son v. B. ff A. R._ 
R. Go., 89 Maine, 337. 

It is further the settled law of this state that it is incumbent upon 
a plaintiff suing to recover damages alleged to have resulted from the 
negligence of another party, to affirmatively prove his own freedom 
from contributory negligence in the premises. There is no presump
tion that a plaintiff in such case was thus free from contributory neg
ligence, though sometimes the circumstances may of themselves show 
that he was, as in the case of a passenger i11jured by the negligence 
of a railroad company, while sitting in his seat doing nothing. In 
the absence of affirmative evidence tending to show that the plaintiff~ 
himself being an actor, exercised on his part the care and effort 
incumbent on him to avoid the injury he cannot maintain his suit. 
That the only witness who could testify to facts showing such care is 
dead, and the plaintiff is thus left without the evidence, does not enable 
the plaintiff to recover without the evidence. In support of the fore
going proposition it is only necessary to cite the late case of fticLane 
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v. Perki,ns, D~ Maine, 38, 43 L. H. .. A. 487; where the proposition is 
fully nwiewe<l and affirmed. 

In this case the plaintiff contends that the evidence shows cir
cumstances an<l conditions which made it difficult for Mr. Day 
to see or hear the approaehing train, or to obtain any other infor
mation of its nearness to the crossing. If such was the <'asc, it 
was the duty of Mr. Day to make all the more etfort to m~certain 
the truth ; - but the case is barren of eviden<'e that he made 
any effort whatever, great or small. The difficulty of seeing and 
hearing the train is therefore immaterial, since it is not elaime<.l that 
it was impossible with any effort to know of the train\; approach. 
It is the absence of evidence of any, even the smallest, effort on the 
part of Day, not his inability to :--cc or hear with rem,onahlc effort, 
wl1ich convicts him of contributory negligenee. 

The foregoing statement of the law and the evidence woul<l seem 
to require a jndgment for the defendant, notwithstanding the verdict 
of the jury in favor of the plaintiff. ..\ verdict of a jury on matters 
of fact, and within even their exclusive provinee, cannot be the ba:-;is 

. of a judgment where there is no cviden<'e to support it, or when tlH·:· 
have made i11forenees contrary to all reason allll Iogi<·. In this ease 
1\fr. Day, as he approached the crossing, had a plain duty long all(l 
clearly defined by law, failing to perform which, he or his repre
sentative could not sustain an action. There is no evidence that he 
did that duty or any part of it, and such a fact must be established 
by evidence an<l not assumed. 

But the plaintiff contends in this cw:;e that :-;ome of the defi.\rnlant 
<·ompany's servants so conducted during l\Jr. Day's approaeh to the 
crossing, as to assure him that no train was approachi11g so near 
as to endanger him in attempting the crossing when he <lid. This 
assurance was given, the plaintiff says, by some of the section men 
propelling a hand-car along the track over the crossing toward the 
direction from which the train was coming. 'J'he argument is that 
Mr. Day, seeing this hand-car and knowing that it must go nearly 
1000 feet to reach a switch or side track where it could let a train 
by, was thereby assured that 110 train from that direction woul<l 
reach the crossing until that 1000 feet had been first covered by the 
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liand-car aml then by the train, which would have allowed him 
ample time for crossing safely; and that a jury might reasonably find 
that it was not negligence in Mr. Day to rely on that assurance and 
cease his own personal outlook for the approach of such a train at 
such a time a:-; would em1a-nger him. .flooper v. B. & JJL R. R. 81 
Maine, 2GO, and Yorli v. Jl c: R. IL Co., 84 Maine, 117, 18 L. 
H. A. GO, are cited. 

It appears in evidence that the defondant company's section men 
did propel a harnl-car along the track over the crossing in the direc
tion named, hut this was while Mr. Day was on Portland street 
some fifty feet from the turn into vV ells street and while he was 
traveling parallel with the railroad and not tmvard it. The dis
tan<·e from the crossing on ,v ells street to iti-i junction Vv'ith Portland 
stn•ct was -1-71 foet. The section men, or some of them, as they 
passed the crossing notieed l\fr. Day and his team at the lomlity 
rnuned, on Portlarnl street near ,v ells street. 

l Tnforttmately for this contention there is no evi<Ience that Mr. 
Day notice<l this hand-car although it was within the range of 
hi:-- vi:--io11. There are no cir('urnstmH"es kmling: to show that he 
noti<'c<l it, or if he did notice it, that it in the least infiuen<·ed his 
after <·ornluet. He mis on Portland strt:et at the time, traveling 
parallel with the railroad, and, if he faced as he was driving, was 
not facing the ear or the track. His momentary stop Home twenty 
fed from the cros:-;ing does not tend to show that he noticed the car. 
That stop was some minute or two after the car had passed and 
afte1· the section men on the car saw him. 

( )f <·ourse, it is possible that he noticed the harnl-car. Indeed, it 
may he <J uantitatively probable that he did. Quantitatiw probabil
ity, however, is only the greater ehanee. It is not proof~ nor even 
probative evidence, of the proposition to be proved. That in one 
throw of <lice there is a quantitative probability, or greater chance, 
that a lesss mtm her of spots than sixes will fall uppermost is no evi
dence, whatever, that in a given throw such was the actual result. 
Without something more, the actual result of the throw would still 
be utterly unknown. The slightest real evidence that sixes did in 
fact fall uppermost would out weigh all the probability otherwise. 
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Granting, 'therefore, the chance:-; to Le more numerous that the plain
tiff's intestate did notice the hand-car than that he did not, we still 
have only the doctrine of chances. We are still without evidence 
tending to actual proof: However confidently one in his own affairs 
may base his judgment on mere probability as to a past event; when 
he assumes the burden of establishing such event as a proposition of 
fact, as a basis for a judgment of a court, he must adduce evidence 
other than a nu\jority of chancer-;. 

The situation was very different from that in either of the car-;es 
cited. In each of those cases the traveler was directly at the crossing 
at the time of the event on the crossing. In the one case the gates 
were up when the traveler reached the gated crossing and remained 
up. In the other case the traveler was at the crossing, halted and 
waiting, as the train passed directly before his face. In this case at 
bar the event occurred when the traveler ,vas 500 feet distant from 
the crossing, traveling paraJlel with the railroad, and nothing appears 
in evidence or the situation that would force the event upon his atten
tion as in the other cases. 

For lack of evidence, even from circumstances, that l\fr. Day in 
fact noticed the hand-car as it passed along the track and was influ
enced by it to cease further outlook, that episode does not suffice to 
show that Mr. Day took the requisite precautions, or \vas excused 
from taking them by any assurance of safety from the company's 
conduct. The whole evidence does not show, either that he took the 
precaution, or that he in fact relied upon assurances of safety. 

The plaintiff caJls attention to evidence that this crossing was in a 
compact part of the town where the speed of trains was limited by 
law to six miles an hour when passing the crossing, and that this 
train passed the crossing at a much greater rate of speed. She con
tends that Mr. Day could properly assume, and act upon the assump
tion, that the train was not moving more than the lawful rate of six 
miles an hour, and therefore if he could have safely crossed the track 
in front of a train movi1ig only at that rate, she has shown that he 
was free from contributory negligence in crossing the track when he 
did. Unfortunately for this contention, also, there is no evidence that 
Mr. Day consciously saw or heard the train at all, or reasoned about 
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its speell as compared with his own. So far as the evidence i--hows 
he went upon the crossing entirely unmindful of what wai, approach
ing. Had he noticed the train it was his duty to note its actual rate 
of speed and take no chances of collision with it. 

The plaintiff further calls attention to evidence that no bell was 
rung, no whistle was blown, and no other signal of approach was 
given by the train. She contends that the absence of all signals of 
approach was an assurance of safety. As to this contention, it has 
been repeatedly held that the traveler upon the highway must not 
depend solely upon any signal from the railroad company's servants, 
hut must in the absence of such signals still be on his guard an<l 
endeavor to ascertain the actual fact whether or not a train he 
approaching. See cases cited above. 

So far as now appears, the case is the too common one where the 
traveler upon the higlnvay either took no adequate care to ascertain 
whether a train was approaching, or else, being aware of the approach
ing train, recklessly undertook to cross before it. 

\Ve find in the law and the evidence no foundation for this verdiet 
and it must be set aside. 

JJ[otion snstai11<'d. l Tcnliet set as£dc. 
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J. l"rnler R. ~-, e. 82, ?, . .J::-l, deelaring t.<:•n hours of aetual labor to be" a leg-~tl 
day's work unle:-;s the contract :-;tipulates for a longer tinu:•," the :-;tipula
tion need not be expres:-;ed, nor made before the work is begun. It i:-; 
<-'nough if it appear:-;, from the eircumstance:-; and the eonduct of the par
th·:-:, that they under:-;tood that more than ten hour:-; of labor wa:-; to be 
pnformed each day for the agreed wage:-; per day. 

:!. WhnP a laborer hire:-; to "·ork as one of the ere,v of a pulp mill which to 
his knowh•dge i:-; run through to the twenty-four hours, with one day-crew 
and one night-crew, alternating each week, and he works in such crew 
mon• than t<·n hour:-; (•ach <lay, arnl reeeiveH weekly his per diem pay a:-; 
agn•ed without elniming more, it can be rea:sonably inferred that he agreed 
to work more than ten hours a day, and he cannot afterward recover pay 
for tile (•xtra hour:-;. 

< >n report. .J mlgmcut for defendant. 

A:--smnpHit on the following account annexed:

" International Paper Company, 

1DOO. 
March 2D, 

to 
Dee. 24. 

To Peter A. Fitzgerald, Dr. 

To 375 hours' labor in pulp mill at Jay 
Bridge, equal 37½ days of 10 hours 
each at $1.50-1.00 per day, $56.25." 

The writ also contained an omnibus count accompanied by a speci
fication that plaintiff would offer the same evidence in support 
thereof as would be offered in support of the account annexed, aver
ring that they were for the same cause of action. 

The facts appear in the opinion. 

B. E. Pratt, for plaintiff. 
w: H. Newell ancl W. B. Skelton, for defendant. 
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SITTING : vVISWELL, C. J., EMERY, \VHITEHOUSE, STROlT'r, 

FOGLER, PEABODY, JJ. 

FOGLER, J. Revised Statutes, ch. 82, § 43, is as follows: 
"Sec. 43. In all contracts for labor, ten hours of actual labor 

arc a legal day's work, unless the contract stipulates for a longer 
time; but this rule docs not apply to monthly labor or to agricul
tural employments." 

The plaintiff, who was employed by the defendant company as a 
laborer in its pulp mill from March 29, 1900, to December 24, 
1900, brings this action to recover payment for labor alleged to have 
been performed by him over hours, or in excess of ten hours per 
day each and every day dnring the entire period in whid1 he was 
so employed. 

The agreed wages to be paid to the plaintiff was one dollar and 
fifty cents per day. There was no stipulation in v,rords at the time 
of the hiring as to the number of hours which should constitute a 
day's work. The mill was rnn constantly during each twenty-fonr 
hours, there being a day-crew and a night-ercw of men. The day
crew came on at seven o'clock in the morning and quit work at 
six o'clock in the afternoon, having an hour off for dinner. The 
night-crew commenced at six o'clock in the evening and left at seven 
o'clock in the morning having an honr off for lunch. 'fhe men 
alternated each week in their work, those who worked in the day
time one week working in the night-time the succeeding week and 
vice versa. The plaintiff worked in this manner during the term of 
his employment. He testified that he knew when he begun ,vork 
that there were two crews, one working by day and the other by 
night. The plaintiff~ as did the other workmen, received his pay 
weekly at the rate of one dollar and fifty cents for each day in 
which he had been employed during the week. At no time of pay
ment did he complain or object that he had not received the correct 
amount due him. He made no claim for payment for labor per
formed in over hours until after his employment had terminated. 

As before stated, there was no stipulation in words between the 
parties as to the number of hours which should constitute a day's 
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labor. But, as stated in Gallagher v. llrtfh(tu'ay Jianuf. C!O'J'_JJ., I 7'2 
Mass. 2:30, an agreement is express none the less that it is expressed 
by conduct and not by wor4s. 

The case comes here on report. The court is to determine the fact 
as well as the law. vVe are satisfied that the contract between the 
parties, so far as it relates to the hours of labor, is evidenced by the 
conduct of the plaintiff. He knew that the mill ran constantly, 
day and night, and that the hands employed were required to work 
more than ten hours of each twenty-four hours. ·with such knowl
edge he accepted the employment. He seems to have worked over 
ten hours per day as a matter of course, as incident to his employ
ment and without the special request of the company or its agents; 
he made no objection or complaint on account of his being required 
to work beyond ten hours; he received his weekly per diem pay 
without protest or complaint; he, at no time during his employment 
demanded or claimed extra pay for the past, nor gave notice that he 
should claim it in the future. The conclusion is almost irresistible 
that his understanding of the contract of employment was that his 
wages agreed upon should be in full for all services performed by 
him each day, though the day's work should exceed ten hours, and 
we accordingly hold that the action is not rnaintainable. 

The conclusion is not in conflict with the decision in Bache1d(')' v. 
Biclef'or<l, 62 Maine, 52G, cited by plaintiff's counsel. There the 
plaintiff was employed to labor in a grist mill. At times it was 
necessary to run the mill all night. It was customary when a man 
wrought all night for him to lay off the next day, the night work 
counting for a dny's v.-ork. The plai11tiff~ during the time of his 
employment, worked at his employer's re<ptest thirty-two nights, lrnt 
in 110 instanee laid off the next day hut worked all day. 

The court held that the plaintiff was entitled to recover for his 
all night labor, each night eonnting as a <lay . 

• Jn,7,grncnt .f(n' drfcndanf. 
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EDMUND THOMAS, Exr. v.-;. MARY E. TmrnAs. 

Knox. Opinion February 28, 1902. 

lVrit. Service. .Non-Resident. R. S., c. 81, ?,?, 17, f21. 

1. \Vhen the defendant is a non-resident, and only commorant in some 
town in this state and is so described in the writ, a return by the officer 
that he "attached a chip as the property of the defendant, and summoned 
the said defendant by leaving at her last and usual place of abode a sum
mons for her appearance at court," does not show sufficient legal service. 

Exceptions by plaintiff. Overruled. 

The presiding justice ordered the action to be dismissed for want 
of sufficient service of the writ upon the defendant. 

D. N. .Jl01-tlancl, for plaintiff. 
C. R. and A. 8. LHtlefield, for defendant. 

SIT'fING: \V1swELL, C .• T., EMERY, STnou·r, FoaLER, PEABODY, 

JJ. 

FoOI.,ER, J. This is an action of trover which comes to this court 
upon exceptions by the plaintiff to the order of the presiding justice, 
on motion of the defendant, dismissing the action for want of 
sufficient service. The writ is dated August 21, 1901, and com
manded the officer "to attach the goods and estate of Mary E. 
Thomas of Philadelphia in the state of J>ennsylvania, and now com
morant in South Thomaston in the county of Knox, to the val ne of 
five hundred dollars, and summon the said defendant (if she may be 
found in your precinct) to appear before our jm,tices of our Supreme 
.Judicial Court to be holden in Rockland within and for the county 
of Knox on the third Tuesday of September, A. D. 1901, to answer 
unto Edmund \V. Thomas, Executor." The return of the officer, 
deputy sheriff of Knox county, states that, "On August twenty-third, 
A. D. 1901, by virtue of this writ I attached a chip, the property of 
the within named defendant) arnl on the twenty-third day of August, 
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A. D. 1001, I summoned the said defendant by leaving at her last 

and usual place of abode a summons for her appearance at court." 

On the first day of the return term, the defendant appeared spec
ially for the purpose of objecting to the service of the writ, hut for 

no other purpose, mid filed a motion in ,vriting to dismiss the action_ 
for insufficiency of service. After a hearing thereon by the prrn,iding 

jm,tice, said motion was sustained and said action orclerc<l disrnissc<l, 
from ,vhich ruling and order the plaintiff excepts. 

By the exceptions and the motion, which i::-; made a part of the 
exceptions, it appears that the defornlant was a permanent resident 

of Philadelphia, and at the date of sai<l writ, a]l(l at the time of 
service thereof; she was commorant together with her daughter arnl 
son-in-law in the town of South Thomw-;ton. The q 11cstion is wlietlier 
the service as stated hy the officer in l1i:-, return is sufficient to bring 

the <lefernlant within the jtirisdiction of this court. 

By the common law personal service was required in all actiorn; · 
purely in personam. In this state, arnl, it is prc:-;m1wd, in all the 

other states of the Union, provision is made by statute for substitute<l 
or constructive service upon parties resiclcnt in the state. Such substi
tuted service is a departure fi_,om the common law arnl the authority 
for it must he strictly followed. }·Mtlnnic1· v. 81111irnJ1, ~17 l T. R. 44"1; 
(fo1pin v. Pa,r;r, 18 \Vall. :120. 

Our statute, H. S., c. 81, § 17, provi<les how writs may be sened 
on residents and deelares that, "a separate summons, in form by 
hnv prescribed, shall he delivered to the defondant or left at his 
dwelling-house 01· place of last and rn-mal abode." Hc'ction 21 of 

the same chapter, 1n·ovi<ling fr1r the servi<·e of writs on 11011-n·si<lents, 
contains no provision for :-;uhstitutecl or eonstnl<'tiYe :-;crvi<'e. 

T'he obvious construction of these se<"tions is that constructive ser

vice can only be made upon parties defondant resi<lent within the 
limits of the state an<l, therefore, within the jurisdi('tion of the 

('OUrt. 

At the <late of the service of the writ the defendant's permane11t 
residence was in Pennsylvania, but she ,rns then eommorant in this 

state. Can she be regarded as a resident of the state so that i-11h

stitute<l service could be made as proviclcd hy statute? 
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The learned counsel for the plaintiff contends that, as connnorancy 
is " a residence temporary, or for a short time," a person commorant 
in a place is one having a residence for the time being in such place, 
and, if he resides at a given place, whether for a long or short period 
of time, he is a resident. \Ve cannot sustain this contention. We 
think the word "resident" in the statute means one having a perma
nent residence in the state as distinguished from one who is merely 
temporarily within the limits of the state. 

In Pullen v. Jl;fonk, 82 Maine, 412, the court, in discussing the 
meaning of the word "commorant" contaiued in another statute, 
uses the following language : "It cannot be doubted that a man may 
be a resident in one place and cornmorant in another at the same time. 
T'he distinction is between a permanent and a temporary home. A 
commorancy may be all the residence a man has, but usually not. 
In Webster's dictionary commoraney is defined as meaning, in 

· American law·, 'residence temporarily or for a short time.' The 
term from its derivation from the latin implies something less than 
a regular residence, such as a staying, a sqjourning, and ~ore liter
ally a tarrying. It was to express these minor degrees of residence 
that the word got in vogue in our jurisprudence, though not often 
used." 

And in Gilrnan v. Inman, 85 Maine, 105, the court, speaking of 
the same word, says: "The etymological signification in1plies an abid
ing or tarrying for some appreciable though temporary duration less 
than a permanent residence." 

In Arne8 v. lVin8or, H) Pick. 24 7, the defendant was described in 
the writ as of Duxbury, but as common.mt in Boston. The service 
was by leaving a summons at his last and usual place of abode in 
Boston. Under a statute providing for substituted service identical 
with that of this state, the court held the service insufficient and 
stayed all further proceedings in the case. It is there said, "The 
law proceeds on the supposition, that, at a man's dwelling-house, or 
last and usual place of abode, (for both must concur) there will be 
some person enjoying his confidence, careful of his interests and 
charged with his concerns, who will give him actual notice," a rea
soning adopted and declared in Sanborn v. Stickney, 69 Maine, 343. 

VOL. XCVI 15 
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It is true, as pointed out by the plaintiff's com1sel, that in ... Jme8 

v. lYinsor, the place of permanent residency and the place of com
morancy were both in the same commonwealth. \Ve perceive 110 

difference fo principle between such a case, and a case where a defend
ant is commorant in a state other than that of his permanent resi
dence. 

The precise question here at issne was decided in lV hifo v. Prhnm, 
3G Ill. 416. There th~ defendant was a resident of Illinois. At the 
date of the officer's return, he was stopping for two or three weeks 
at a private boarding-house in St. Louis. It was held that service 
by leaviug a copy at that boanling-house was insufficient, although 
the officer's return stated that he had served the precept "by leaving 
a copy at the mmal place of abode of the defendant." In the opinion 
it is said, "But we are not prepared to recognize a doctrine so peril
ous to private rights as it would he to admit that the hotel or· board
ing-house, where a stranger is sojourniug for a fow days, is to be con
sidered his 'nsual place of abode' within the meani11g of the statute." 

See also Blythe v. Hinckfe;1J, 84 Fed. Hep. 228; Grant v. Dalliber, 
11 Conn. 234. 

The counsel for the plaintiff further contends that, as the officer's 
return states that he left a summons at the defon<lant's place of last 
and usual abode, that statement nnu,t be regarded as conclusive of 
the fact. That contention might have force if the defendant had a 
place of last and usual abode within the officer's precinct. 

But the case shows that the defendant had no such place of abode 
within th~ state, and this court could not obtain jurisdiction of the 
case by a c01istructive service. 'rhe construction to be given to the 
return most fa.vornble to the plaintiff is that the summons was leH 
at a place which the officer supposed or believed to be the place of 
the defendant's last· and usual abode. We do not think that the 
officer's return can be held to rebut the truth, and establish as a 
fact that which did not exist. Nor do we think that there are 
admissions in the defendant's motion or exceptions which tend to 
give the court j urisdictiou. 
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HA'l'TIE EVELETH V8. CHARLES H. SA WYER. 

Piscataquis. Opinion March 1, 1 H02. 

Pleading. Parties. Contracts. 

"'here the law implies a proi'nise, the consi<leration for which moveH from 
i-;everal persorn, jointly, the promiHe so implied will be joint as to the 
promisees. 

The same contract cannot be HO framed ai-; to give the promisees the right to 
i-;ue upon it both jointly and separately. Tlwy must be entitled under it 
either jointly only, or separately only, and must sue accordingly. It can
not be treated as joint or several at the option of the promisees, but must 
be understood to be as to them joint, when the interest b joint, and 
several, when the interest ii-; several. 

The law will not imply a contract which the partie:s them:;.;elve:;.; cannot make. 

On report. Plaintiff nonsuit. 

Assumpsit 011 account annexed for rent. 

W H. Powell ancl U. lV. Hnye8, for plaintiff. 

lf. H1ul8on, for defendant. 

SrrTIXG : \V ISWELL, C. ,J., Hnim;T, SA v Aca:, FoGLER, PowERs, 
PEABODY, ,JJ. 

PoWER8, J. Prior to Nov. 7th, 18DU, the defendant occupied 
the Eveleth House in G-reenville as the tenant at will of John H. 
Eveleth, who died on that date. The title to the premises descended, 
one-third to the plaintiff~ and two-thirds to Rebecca vV. Crafts, as 
tenants in common. The defendant continued to occupy the premises 
in the same manner after as before the death of Mr. Eveleth, and the 
plaintiff brings this action for the use and occupation of her share of 
the property from Nov. 7, 18D9, to August 7, 1900. 

· This action can only be maintained by proof of a promise, express 
or implied. Ooclclcircl v. Hall, 55 Maine, 579. The evidence intro
duced by the plaintiff fails to satisfy us that there was an express 



228 EVELETH V. 8AWYER. [96 

promise. It simply goes to the extent that the defendant at one time, 
when asked by plaintiff's agent what he thought would be a fair rental 
for the premises, said about $400. It appeared that the defendant 
repeatedly refused to pay any rent to the plaintiff; that he had paid 
the rent in advance up to January 1, 1901, to Mr. Eveleth before 
his decease; and· that, while acknowledging the title of the plaintiff 
and her co-tenant, he denied that he was under any further liability 
until after that date to pay rent to anyone. 

We think further, that not only has the plaintiff failed to show an 
express promise, but that if any promise is implied under the circum
stances it must be considered joint as to the promisees. The consider
ation for the defendant's promise moved not from the plaintiff alone, 
but from the plaintiff and her co-tenant, Mrs. Crafts. \Vhere the 
consideration moves from several persons jointly, such persons, as 
having the joint legal interest in the contract, should be joined as 
plaintiffs in suing for a breach of it. Dicey on Parties, 106. Chante,,· 
v. Leese, 5 M. & W. 698. And it is a general principle that where 
part owners sue ex contractu all the persons who are part owners 
must join. White v. Ourtii:;, 35 Maine, 534. 

This result is not in conflict with Nott v. Owen, 86 Maine, 98, 41 
Am. St. Rep. 525, cited by the plaintiff. In that case the plaintiff 
owned one-fourth of the store, and there were separate express con
tracts between the different owners and the tenant. The plaintiff 
terminated the tenancy as to his one-fourth, and brought suit for rent 
thereafter accruing, the express contracts with the other owners 
remaining in full force. It is evident that, under those circum
stances, the only contract that could be implied with the plaintiff was 
separate, and the action was properly brought in his name alone. 

In J<:irnball v. 8nrnne,,·, 62 Maine, 305, the action was neither joint 
nor several, and for that reason was decided not to be maintainable. 
The court says that if the remedy pursued should be joint, "vVe 
think such a rule is founded upon principle and good sense, and may 
be fairly deducible from the authorities although the cases do not 
agree." The suggestion there made that, when the contract is made 
by implication of law, it is reasonable to allow the heirs to elect 
whether it shall be considered joint or several, is open to several 
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objections. It allows one of the parties to a contract, not express 
but implied by law from the circumstances, to determine one of the 
important terms of the contract without the other party having any 
such voice in its interpretation. It affords no rule of guidance when 
the heirs disagree. It is directly opposed to the rule that one and 
the same contract cannot be so framed, as to give the promisees the 
right to sue upon it both jointly and separately. They must be 
entitled under it either jointly only, or separately only, and must sue 
accordingly, ,vhich is but another way of saying that a joint and sev:
eral covenant must be understood to be joint when the interest is · 
joint, and several when the interest is several, and cannot be treated 
as joint or several at the option of the covenantees. Dicey 011 Parties, 
111-114. If the parties themselves cannot frame such a contract the 
law will not imply one. Moreover, it is more consistent with justice 
to imply a joint contract, as the law does not permit a man to be 
harrassed with a multitude of suits when the whole matter can be 
better settled in one. 

It is unnecessary to now consider the other objections raised by the 
defendant, as for want of necessary parties plaintiff the entry must 
be, 

Pl<lintiff' nowmit. 
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IRENE A. \VArm, and another, vs. ,JOHN S. Foss. 

Androscoggin. Opinion lVIaech 3, 1902. 

Hill.'? & ... Votes. Stamps. TVirr Rev. Law, 1898, ~~ 18, 14. 

The statute of the United States require8 a stamp upon promissory notes, 
and provides that, unlei-;8 i-;tamped, they Rhall not be admissible in evi
dence in any court. 

Held; that this provision applies only to court8 of the United Statei-;, and 
has no application to state courts. 

Rules of evidence in the latter courts are governed by the laws of the state, 
and not subject to control by Congress. An unstamped note cannot, for 
that cause, be excluded as evidence on a trial in a court of thiR state. 

See Wade v. Curti.~, poRt. 

Exceptions by plaintiff.-,. Sustained. 

Action on a promissory note, not having an internal revenue stamp. 

Tascus. Atwood, for plaintiff. 

D. J. lJIIcG,illicuddy and R A. ~Morey, for defendant. 

SITTING: WrnwELL, C. J., EMERY, vVHITEHOUSE, STROUT, 

SAVAGE, .JJ. 

STROU'r, .J. Assumpsit upon a promissory note bearing date J tmc 
17, 1899. Its admissibility was ol~jected to because it was not 
stamped, as required by c. 448 of the statutes of the United States 
of 1898. The objection was sustained and the note excluded. To 
this ruling the plaintiff excepted. The act required noteH of hand 
to be stamped, and by § 13, it was provided that if any person 
issued any instrument without stamp which the act required to be 
stamped, "with intent to evade the provisions of this act," he was 
guilty of'. a misdemeanor, for which a penalty was prescribed, "and 
such instrument not being stamped according to law shall 
be deemed invalid and of no effect." It will be noticed that the 
invalidity results only where the "intention to evade" exists, and 
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does not extend to cases where the omission to stamp arose from acci
dent or mistake. It is provided, however, in the same section, that 
subsequently, by paying a penalty of ten dollars the instrument may 
be stamped, even if the stamp ,vas omitted with intent to evade, and 
if there was no such intent, then without paying the penalty, in 
which case the instrument became "as valid, to all intents and pur
poses, as if stamped when made or issued." Taking the whole 
section together, the phrase " such instrument" is confined to that 
issued "with intent to evade." Even these are not made absolutely 
void, but voidable. TVi'ngert v. Ze,igler, 91 Md. :318, 80 Am. St. 
Rep. 453. In Green v. Holway, 101 Mass. 248, 3 Am. Rep. 339, 
a case under the statute of 18flG, which contained substantially the 
same language, this construction was adopted. Under the act of 
March 3, 1865, which contained similar language, this conrt held 
that to declare the instrument void, there must be an intent to evade 
the law, and that such intent must be affirmatively shown. Dndley 
v. lVells, 55 Maine, 145. It is not shown in this case. 

Section 14 of the act of 1898 provides that no unstamped paper, 
which· the law requires to be stamped "shall be recorded or admitted 
or used as evidence in any court" until properly stamped. Although 
this language is broad, and might include all· courts, yet when it is 
considered that the powers of the United States are given and limited 
by the constitution, and that all powers not granted by it to the gen
eral government, nor by it withheld from the states, reside in the 
states, and that each within its sphere, is supreme, it follows logically 
that in the administration of justice in a state, in its own courts and 
and under its laws, not in conflict v,,ith the ~egitimate authority of the 
general government, the rules of evidence in sueh courts arc derived 
from and snl~ject to the law of the state, and not within the authority 
or control of Congress. lf'rrll.:el' v. 8onl'inet, H2 U. S. H2; Pl'csse1· v. 

Jllino£s, 1 lG U. S. 2GH. 
It cannot be conceded that Congress had authority to exclude as 

evidence in a State court that which by the laws of ·the state was 
admissible. Under our law the note was admissible, whether stamped 
or not. The maker might be liable to the penalty provided in the 
act of 1sns, if he intl~nclc<l to evade the statute, but the contract, as 
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evidenced by the. note, was a valid contract in this state, and provable 
as such. 

It cannot he presumed that Congress intended to infringe upon the 
right of the state in its courts. It must have intended the provision 
excluding unstamped contracts from admission as evidence to apply 
only to the courts of the United States, over which it had undoubted 
jurisdiction. It has been so held in many states. (}a1'j)enter v. 
Snelling, 97 Mass. 452; Green v. Holway, 101 Mass. 243, 3 Am. 
Rep. 339; .Jlfoo1·e v. Q1.ti1·k, 105 Mass. 49, 7 Am. Rep. 499; People 
v. Gates, 43 N. Y. 44; Clemens v. Oonmd, 19 Mich. 170; Om'(q v. 
Dimock, 4 7 Ill. 308, 95 Am. Dec. 489; Win,qe1·t v. Zeigler·, 91 Md. 
318, 80 Am. St. Rep. 453; Sarnrnons v. Holloway, 21 Mich. 162, 4 
Am. Rep. 465; Insurance Oo. v. E-;tes, 106 Tenn. 472, 82 Am. St. 
Rep. 892; Bnmpass v. 1hggarrt, 26 Ark. 398, 7 Am. Rep. 623; 
Danis v. Richrwdson, 45 Miss. MW, 7 Am. Rep. 782; Griffin v. 
Ranney, 35 Conn. 239; Wlillace v. Cravens, 34 Ind. 534; Small v. 
Slocumb, 112 Ga. 279, 81 Am. St. Rep. 50;. Cassidy v. St. Oe·rrnain 
22 R. I. 53, 46 Atl. Rep. · 35; Knox v. Rossi, 48 L. R. A. 305. 
See also License Tax cases, 5 \'Val. 462. · 

An oppo~ite doctrine is held in Chartie1·8 & Robinson Turnpike Oo. 
v. lJ,fcN,;imara, 72 Penn. St. 278, 18 Am. Rep. G78; Ple.~singer v. 
Diipuy, 25 Ind. 419-overruled by JValface v. Chwens, supra; 
Edeck v. Ranuer, 2 Johns. 423. 

In Leav·itt v. Leavitt, 4 Maine, 16, it was held that an unstamped 
instrument, which the law of the United States required to be 
stamped, was inadmissible in evidence, but this case has been practi
cally overruled in this state by DLulle,lJ v. lVells and Saw.lfeJ' v. Pm·kei·, 
supra. The overwhelming weight of authority and the more satis
factory reasoning is in accord with the construction we adopt. 

In Olerneru~ v. Oonnid, supra, it is said by Chief Justice Cooley,
" Of the authority in Congress to impose stamp duties, and to compel 
their payment by such penalties as the wisdom of that body may 
devise, we make not the least question." "To make an instrument 
inadmissible in evidence because not sufficiently stamped is, however, 
quite a different thing from imposing penalties for a breach of the 
revenue laws. The latter punishes the guilty party or compels him 
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to perform his duty to the government; the former imposes what 
may be sometimes equivalent to a forfeiture of rights upon a party, 
guilty or innocent, who chances to be so circumstanced that he cannot 
make a showing of his rights in conrt without the production of the 
unstamped instrmnent." "A rule of evidence laid down in general 
terms is to be understood as applicable to those courts only for which 
the legislatl_1re prescribing it has general power to make rules, and 
not to other courts not expressly named over which it has no such 
general power, and with whose proceedings it could interfere, if at 
all, only in exceptional cases." 

An analogous rule of construction is applied to the first ten 
amendments to the constitution of the United States. In them occur 
such general expressions as " the right of the people to keep and 
bear arms," - "the right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches" etc.,-" No 
person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury ",
and the right of trial by jury in civil causes. Although broad and 
general in language, they are held by the supren1e court of the 
United States to have reference only to powers exercised by the 
:Federal government, and not to those exercised hy the state. 
Eilenbecke1· v. District Court of Plyrnonth County, Iowa, 134 U. S. 
31 ; Twitchell v. Cornrnonwealth, 7 \Val. 321; Spies v. Illinoi8, 123 
u. s. 181. 

It results that the note should have been admitted in evidence. 
E;rception.-; snsf<thwd. 
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KENNEBEC \Y A'rER DrnTRIC'l', In Equity, 

V8. 

CITY OF vY ATERVJLLE, and othcn,. 

Kennebec. Opinion March 3, 1902. 

Jfunicipal & Const. Law. 1Vi1ter Company. Eminent Domain. Jury Trial. ,",'t11t. 

1883, c. 175, ?, 4; Spec. Lmr8, 1881, c. 141; 1887, c. 59; 1889, c, 3-19; 
18.91, c. 14 & 33; 1893, c. S52; 1899, c. 200. 14th Amend. 

U. 8. Const. Art. XXII, ,I mend. Jfnine Con.st. 

l. The spechtl act c. 200 of the Special Lam, of 189D, incorporating the terri
tory and people constituting the city of \Vaterville and the contiguom, 
Fairfield village corporation into a body politic arnl corporate for the pur
po:-ie of supplying the inhabitant:-; of such territory and the /'laid munici
palities and the town8 of Benton and Wirndow ,rith pure water for dome8-
tic and municipal purpo8eH, is within the legi8lative power, arnl i:-; not for
bidden by the constitution. The act having been approved according to 
its term8 by majority votes of the city of Waterville arnl the Fairfield cor
poration at legal meeting8, the saicl territory and people have become a 
body politic and corporate under the name of the Kennebec WatPr District 
as provided in the act, and as Ruch posses:-; all the powers conferred by tlH' 
act. 

2. The Kennebec Water District has b:,r said act the power to acquire by 
purchase or by exercise of the power of c~minent domain thti entire 
plant, property, and franchise, ete., of the Maine \Vater Conq5any within 
the di:-;trict and the towns of Benton arnl Winslo"· by proceeding as r-iet 
forth in the ad. The purpose for which this PXPreir-ie of the power of enii
nent domain is 1•fmferred upon tlw KPnnebPc \Vater District is a 'public 
purpose, arnl tlw legislature is tlw r-iole jwlgt> 1Yhether the public exigt'ncy 
re11uires r-meh condemnation. 

B. The trustees of tlw Kennebec W::1ter District having failed to agrt>e ,rith 
the Maine \Yater Co111pany upon t_lw terms of purchase, the former is 
<:'ntitled as provi1h•d in tht· aet to haH' thrPe appraisers, appointe<l by tlw 
court sitting in Pquity, to appraise and fix tlw amount of the compe118ation 
to be paid by it to thP Maine \\'att~r Company for it8 property so con
demned. 

4. The Maine \Yater Company is not Pntitled by the constitution to a jury 
trial upon the question of the amount of such compensation, and the pro
vi:-;ion in the act for <h0 termining that amount liy three appraisers 
appointPd by tlw eourt in:-;tead of by a jury is within tht' legislative pom0 r. 
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5. The fact that by the act all other persons and corporations (other than 
the Maine Water Company) whose property is taken under the act can 
have damages or compensation asseRsed by a jury, does not bring the act 
in conflict with the XIV amendment of the U.S. constitution as denying 
the Maine Water Company the equal protection of the laws. The right of 
that company to just compensation is fully recognized. No greater right 
is conferred upon others. The only difference if-l in procedure. 

H. The fact that the Maine \Vater Company has issued its bonds and mort
gaged its property to secure them, and has also aRsumed fixed permanent 
obligations to Waterville and other municipalities to supply them with 
,vat.er, do not exempt its property ancl franchif.;e from the power of emi
nent domain. These' are mere incidentf-l, to be considered in the appraisal. 

7. The fact that the debt of the city of Waterville already exceeds the five 
per cent debt limit permitted to cities and towns by the constitution, does 
not prevent the operation of the act under which the Kennebec Water 
District is to proceed. Nothing lawfully done or authorized by the act can 
increase the municipal indebtedness of the city of \Vaterville. 

On report. Bill sustained. Decree for plaintiff. 
Bill in equity brought by the Kennebec \Yater Distrtct, a corpor

ation, to procure, by virtue of the provisions of its charter, judicial 
appraisal and condemnation of the entire plant, property and fran
chises, rights and privileges of the Maine vVater Company, a corpor
ation, in ,v aterville, Fairfield, Henton and \Vinslow. 

The case fully appears in the opinion. 
0. D. Baker, IL I). P}don, G. K Boutelle, for plaintiff. 
D. P. Jibster for city of Waterville; G. Cl. Weeks for Fairfield 

Village Corporation; a I< Libby for Portland Trust Company; J. 
H~ 8yrnoru18, D. H~ 8nou,, 0. 8. Cool.: and 0. L. Jfotchiruwn,· JL 

JJJ. llcath & 0. L. Arulrews; H'~ 'l: 11aines, for vVatcrville \\Tater 
Company, :Maine ,v ater Company, Portlan<l Trm;t Co. and Maine 
Trnst arnl Banking Company, (lefimdants. 

Sr'l''l'T~O: ,v IHWELL, C .• J., E;\IEHY, STnourr, SA Y,\<rn, Fom,E~, 
.r.J. 

FooLER, .J. This is a bill in equity brought by the Kennebec 
vVater District, a corporation, to procure, by virtue of the provisions 
of its charter, judicial appraisal and condemnation of the entire plant, 
property and franchises, rights and privileges of the Maine ,v ater Com
pany, a corporation. The case comes to this eonrt, first, upon exccp-
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tions to a pro forma overruling by the justice below of the joint and 
several demurrer to the bill by the respondents; and, secondly, upon 
bill, answers and proof~ upon the stipulation of the parties that if the 
exceptions are overruled, the court is to render such judgment and 
make such orders upon the bill, answers, admissions and so much of 
the proof as is pertinent and legally admissible, as the rights of the 
parties require. 

The Kennebec "'' a'ter District was incorporated by and mHler the 
provisions of chapter 200 of the Private Laws of 1899. 

The first section of that act is as follows: 
"The territory and people constituting the city of vVatcrville, and 

the Fairfield Village Corporation, shall constitute a bmly politic and 
corporate under the name of the Kennebec vVater District, for the 
purpose of supplying the inhabitants of said district and the towns of 
Benton and \Vinslow and all said municipalities with pure water for 
domestic ard municipal purposes." 

Section two of the Act is as follows: 
"Said district is hereby authorized, for the purposes aforesaid, to 

take and hold sufficient water of the Kennebec River, the Messalonskee 
stream, or its tributary lakes, or the Sebasticook River or its tributary 
lakes, and may take and hold by purchase or otherwise any land or 
real estate necessary for erecting dams, power, reservoirs or for pre
serving purity of the water and water shed, and for laying and main
taining aqueducts for conducting, disdwrging, distributing and cfo,
posing of water." 

By said act the district is authorized to lay and maintain through 
the streets and mm1icipalities named in the act, all such pipes, a<pte
ducts and fixtures as may be ne<·es8ary fiff the ol~cds for which it 
was incorporated; all(] the affrtirs of the water district Bhall be man
aged by a board of trnstees composed of f-h,e members to be selected 
as provided in the act. 

Section six arnl seven of said act are as follows: 
"Section G. Said water district is hereby authori;,;ed and em

powered to acquire by purchase or by exercise of the right of 
eminent domain, which right is hereby expressly delegated to said 
district for said pnrprn,e, the entire plant, property and franchises, 
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rights and privileges now held by the Maine ,v ater Company within 
said district and said towns of Benton and Winslow, including all 
lands, waters, water rights, dams, reservoirs, pipes, machinery, fix
tures, hydrants, tools, and all apparatus and appliances owned by 
said company and used in supplying water in said district and towns 
and any other real estate in said district." 

" Section 7. In case said trustees fail to agree with said Maine 
\Yater Company upon the terms of purchase of the above mentioned 
property on or before April fifteenth, eighteen hundred and ninety
nine, said water llistrict through its trustees is hereby authorized to 
procure judicial appraisal and condemnation of said property by bill 
in Cll uity filed in tlae supreme judicial court for the county of Ken
nebec for that purpose on or before 1\fay one, eighteen hundred and 
ninety-nine, and jurisdiction is hereby given to said court over the 
entire matter, incl nding application of the pnrchase money, discharge 
of incumbrances and transfer of the property. For the purpose of 
fixing the valuation thereof it shall appoint three appraisers, one of 
whom shall be learned in the law and another skilled in hydraulic 
engineering, none of whom shall he residents of the counties of Ken
nebec or Somerset, and on payment or tender by said district of the 
amount fixed, and the performance of all other terms and conditions 
imposed Ly the court, said entire plant, property, franchises, rights and 
privileges shall become vested in said water district, and he free from 
all lieus, mortgages and incmnbranccs theretofore created by the vVa
terville "\Vater Company or the 1\Iainc \Vater Company. Said ap
praisers shall, upon hearing, fix the val nation of said plant, property and, 
franehises at what they are fairly arnl equitably worth, so that said 
.Maine "\,Yater Company shall receive just compensation for all the 
same. In their report said appraisers shall state the date as of 
which the valuation aforesaid was fixed, from which date interest on 
said award shall run, and all net rents and profits accruing there
after shall belong to the water district. The court may confirm 
such report, or reject it, or recommit the same, or' submit the imb
ject matter thereof to a new board of appraisers." 

The act further provides that all valid contracts existing between 
the "\Vaterville Water Company, (~f which the Maine Water Company 
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is the successor) or the Maine ,vatcr Company, and any persons or 
corporations, for supplying water within said district and the towns 
of Benton and vVinslow, shall be assumed and carried out by said 
Kennebec Water District; that if any surplus of earnings shall 
remain at the end of each year, after payment of current expenses 
and interest, and after providing for a sinking fund for the final 
extinguishment of the funded debt of the corporation, shall be divided 
between the municipalities comprising the district in the same pro
portions as each contributed to the g;·oss earnings of the district's 
water system; and that the act of incorporation shall take _effect 
whenever approved by majority votes of the city of Waterville and of 
the Fairfield Village Corporation at legal meetings called under the 
provisions of the charters of said places. 

It appears by records, made a part of the case, that the before-men
tioned act incorporating the Kennebec \Yater District, was approved 
by the City of ,v atervilJe by a lllt\jority vote on the first day of 
April, 1899, and by the Fairfield Village Corporation, by a majority 
vote on the third day of the same month; that the trustees provided 
by the act of incorporation were duly selected and that such trustees 
duly organized as a board on the 18th day of April, 1899. 

It is admitted "that the persons claiming to be trustees did fail to 
agree with the lVIaine ,Yater Company on terms of purchase before 
the fifteenth day of April, 18DD, although they made effort so to 
agree." 

It is admitted by the plaintiff~ "that the value of the property 
proposed to be taken by this process exceeds $100,000, and that the 
valuation and indebtedness of April 1, 18t)f), shall be taken as cor
rect for all times involved in this proceeding." 

The "Fifth," "Sixth," and "Seventh" paragraphs of the answer 
of the city of ,vaterville are as follows: 

"Fifth :-That on the first day of April, A. D. 1809, the total 
valuation of taxable estates in the city of Waterville was $4,HO2,767, 
and the municipal indebtedness of said city of ,v aterville, apart from 

· funds received in trust by said city, and from loans for the purpose 
of renewing existing loans, or for war, and from temporary loans to 
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be paid out of money raised by taxation dnriug the year in which 
they were made, was $230,000." 

"Sixth :-That it is. illegal that th~ city of Waterville become a 
part of, or a member of said Kennebec.Water District, as it thereby 
assumes the debts and liabilities of said Kennebec Water District, 
and the assumption of said debts and liabilities would be contrary to 
the provisions of Amendment One of the Constitution of the State of 
Maine." 

"Seventh :-That the Act to incorporate the Kennebec ,v ater 
Distriet is unconstitutional and illegal, it being 'ultra vires' for the 
Legislature to impose debt or liability upon the city of ,v aterville 
contrary to Amendment One of the Constitution of the State of 
1VIaine.'' 

The answer of the :Fairfield Village Corporation alleges that on 
the first day of April, 18D9, its assessed valuation of property within 
its limits was $766,005, and that on the same date its total indebted
ness was $3233.80. 

The Sixth paragraph of the joint and several answer of the ·water
ville vVater Company, the J\laine "\Vater Company, the Portland 
Trust Company and the Maine T'rust and Banking Company is as 
follows:-

'' Sixth : - Still further answering, the said Waterville Water 
Company, and the said Maine "\Vater Company, and the said Port
land Trust Company, and the said Maine Trust and Banking Com
pany, defendants, expressly deny the existence of any legal authority 
in the Kennebec vVater District to acquire, either by purchase or by 
the exercise of eminent domain, the whole or any part of the plant, 
property, franchises, rights or privileges of the said Maine vV ater 
Company, and aver that even if the act of the I .. egislature in said fif
teenth paragraph of the bill mentioned, contemplates any such pur
chase or exercise of eminent domain ( which this defendant denies) 
such provision of said act, incorporating the Kennebec vVater District, 
are in plain violation of the constitution of the State of Maine and 
are void." 

The Waterville vVater Company is a corporation organized under 
the provisions of chapter 141, Private and Special Laws of 1881, as 
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amended by chapter 59, Private and Special Laws of 1887, and 
chapter 14, Private and Special Laws of 1891, for the purpose of 
conveying to the towns of Waterville, Fairfield and Winslow a sup
ply of pure water for domestic, manufactory and municipal purposes. 

During the year 1887, and 1888, said company constructed a sys
tem of water works and began the business of supplying water to 
said towns and their inhabitants. By its mortgage deed of trust 
dated October 17, 1887, said company conveyed to the Portland 
Trust Company, as trustees for its bond-holders and all other 
interested parties, its entire plant, property, franchises, rightR, priv
ileges and immunities to secure its bonds to ihe amount of $200,000. 
· which bonds were issued and are all now outstanding. 

The l\faine \Vater Company is a corporation organized under the 
provisions of chapter :339, Private an<l Special Laws of 1889, as 
amended by chapter 3:3, Private and Special Laws of 1891, and 
chapter 352, Private and Special Laws of 1883, for the purpose of 
erecting, operating, buying, leasing and selling the water works 
named in the act. The act authorized the Maine \Vater Company to 
purchase and hold the property, capital stock, rights, privileges, 
immunities and franchises of several water companies therein named, 
including the \Vaterville \Vater Company. By the same act the 
water companies therein named, including the \Vaterville \V ater 
Company, were authorized to make·the contracts, sales and transfers 
authorized by the act. 

On the third day of July, 18Dl, the \Vaterville ·water Company, 
by virtue of the authority granted by the act incorporating the Maine 
\Vater Company, sold ai1d conveyed to the Maine \Yater Company 
all its property, capital stock, rights, privileges and immunities and 
franchises, except its franchise to be a corporation, and the Maine 
\Vater Company immediately entered into possession and still contin
ues in possession thereof~ and then and thereby said Maine Water 
Company, by the provisions of its charter, became suqject to all the 
duties, restrictions and liabilities to which the vVaterville vVater 
Company was subject by reason of charter, contract, or general or 
special law of this state or otherwise. 

July 22, 1891, the Maine \\Tater Company executed a mortgage 
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to the Maine Trust and Banking Company as trustee for bond
holders, and all other interested parties of its entire property acquired 
from the Waterville Company, with all additions thereto, together 
with several other similar properties, located in various places in 
Maine and New Brunswick, to secure first consolidated mortgage 
bonds of said Maine Water Company to the amount of $2,000,000, 
of which bonds $582,000 are outstanding; and, of the remainder of 
such bonds, there are retained by said trustee $500,000 for future 
purchases of water plants by said Maine \\Tater Company, and 
$918,000 for refunding of first mortgages on various water plants 
covered by said mortgage. 

December :31, 18U7, said lVfaine \Vater Company executed to said 
Maine Trust and Banking Company a second mortgage of the same 
property to secure $200,000 of second mortgage bonds of the Maine 
\Yater Company of which $89,000, are now outstanding. 

It is oqjected, by counsel for the complainant, that neither the 
demurrer nor parts of the defendants' answers are sufficiently definite 
in their terms to cover the points of dcfem;c raised thereunder. The 
case is important, and we do nut deem it advisable to decide it upon 
mere questions of pleading. \Ve shall therefore consider and deter
mine the cause upon its legal and constitutional merits. 

To provisions of the legislative enactment creating the Kennebec 
\Yater District, and to the maintenance of this bill thereunder, various 
constitutional objections are raised by the defense. 

I. It is contended, by the defense, in beh~lf of the Maine vVater 
Company, that the provision in the charter of the Kennebec Water 
District authorizing the latter to acquire, by the exercise of the power 
of eminent domain, the entire plant, property and franchises, rights 
and privileges held by the former company is unauthorized, and in 
violation of the constitution of the state. 

Whether the public exigency requires the taking of private prop
erty for public uses is a legislative question, the determination of 
which by the legislature is final and conclusive. Spring v. Russell, 
7 Maine, 273; Allen v. Jay, 60 Maine, 124, 11 Am. Rep. 185; 
Conconl R. R. Co. v. Clreeley, 17 N. H. 47, Whether the use for 

VOL. XCVI 16 



242 KENNEBEC WATER DIS'fRIC'f i,. WATERVILLE. [96 

which such taking is authorized is a public use is a judicial question 
for the determination of the court. Allen v. Jcty, supra; Talbot v. 
Ifudson, 16 Gray, 417; Concord Railroad v. Greeley, supra; Olrn
stead v. Proprietors of Aqueduct, 4 7 N. tT. L. 311. The supply of 
water to the people of a municipality or territory is everywhere 
recognized as a public use. 

It is to be observed that neither the charter of the Waterville 
vVater Company, nor that of the Maii1e vVater Company, confers 
exclusive franchises or rights upon their respective corporations; so 
that the legislature in granting the charter of the Kennebec \V ater 
District was, in that respect, under· no restriction or embarrassment. 

The power of eminent domain is not created by constitution or 
statute. It is an inherent attribute of sovereignty; it existed in the 
sovereign long before the adoption of any constitution. The article 
in our bill of rights, Art. 1, § 21, declaring that, "Private property 
shall not be taken for public uses without just compensation; nor 
unless public exigencies require it," does not confer the power, but 
by implication recognizes it as existing in the state. 

The sovereign power of the state, by which is meant the people of 
the state in their sovereign capacity, acting through their representa
tives, the legislature, possesses and has the right to exercise the 
great power of eminent domain over all the private property and 
property rights within the limits of the state of whatever nature, 
corporeal or incorporeal, and by whomsoever owned, whether by 
individuals or corporations. The property of a corporation is not 
exempt from the exercise of this power, even though it may have 
been granted exclusive franchises and privileges, A legislature in 
granting a charter, cannot, even by express terms, however strong 
may be the language used, preclude another legislature, or even itself, 
from exercising the sovereign power of eminent domain over the 
charter thus granted and the property and rights acquired there
under. The legislature cannot barter away the sovereign power of 
the state. All grants by the state, whether of property or rights or 
franchises, are subject to this power. 

Though the granting by the legislature of a charter to a corpora
tion and its acceptance by the corporation may be regarded as a con-
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tract, the subsequent taking of the franchise and property of the cor
poration for public uses is not an impairment of the obligation of the 
contract. The provisions for just compensation for the franchise, as 
well as for the property and other rights, so taken, is a recognition 
of the contract. 

The principles here laid down are sustained by the text writers 
and by the decisions of the courts in cases where the questions 
involved have been acljudged by the courts. 

J u<lge Cooley, (Const. Lim. 5th Ed., 341) says: "It must be 
conceded under the authorities, that the state may grant exclusive 
franchises but the grant of an exclusive privilege will 
not prevent the legislature from exercising the power of eminent 
domain in respect thereto. Franchises, like every other thing of 
value and in the nature of property within the state are subject to 
this power; and any of their incidents may be taken away or them
selves altogether annihilated by means of its exercise . 
.A.ppropriating the franchise in such a case no more violates the obli
gations of a contract than does the appropriation of land which the 
state has granted under an express or implied agreement for quiet 
enjoyment by the grantee, but which nevertheless may be taken when 
the public need requires." 

Mills on Eminent Domain r-;ays, § 41 : "While the legislature may 
not repeal or materially modify the charter of a corporation, unless 
the power is reserved, the property of the corporation is subject to 
condemnation for public uses. The taking of the property of a cor
poration is not an alteration, modification or repeal of its charter. It 
is the enforced purchase of its property." 

Again, § 42: "Franchises are held in subordination to the exercise 
of eminent domain and must yield to its proper exercise. The inves
titure of the franchise is not absolute. . There is no dis
tinction between corporeal and incorporeal property, and a franchise 
is as subject to the power of eminent domain as any other property." 

To the same effect is Lewis on Eminent Domain, § 135, where it 
is said, "The property in connection with which the franchise is made 
available, and the franchise itself; are, of course, subject to the power 
of eminent domain like all other property." 
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In State v. Noyes, 47 Maine, 189, this court has recogni7:ed, at 
least by implication, the principles above laid down. The-court say, 
p. 208: "But if the legislature in granting the charter to the former 
corporation, restrained itself from conferring a similar privilege upon 
another corporation of the same kind within a specified distance, the 
restriction would be binding, and could not be revoked, excepting 
under the high prerogative of sovereignty, and by making just com
pensation." 

The Supreme Court of the United States in Lon,.r1 J.~land lVide1· 
Snpply Cornpwny v. Brnoldyn, Hit> U. S. 68G, hold that a water 
supply system belonging to a corporation may be acq nired by the 
public in the exercise of the power of eminent domain, on payment 
of just compensation. The court say, p. H8H: "All private prop
erty is held sul~ject to the demands of a public nse. The constitu
tional guarantee of just compensation is not a limitation of the power 
to take, but only a condition of its exercise. vVhenever public uses 
require, the government may appropriate any private pmperty on the 
payment of just compensation. That the supply of water to a city is 
a public purpose cannot be doubted, and hence the condemnation of 
a water supply system must be recognized as within the unquestioned 
limits of the power of eminent domain. It matters not to whom the 
water supply system belongs, individual or corporation, or what fran
chises are connected with it-all may be taken for public uses upon 
payment of just compensation." 

As further authorities on this question, we cite: West River 

B1·idge Co. v. Dix, 6 Howard, 507; Bost.on & Lowell R.R. v. Salern 

& Lowell R. R. Co., 2 Gray, 1; 11-111:field Toll Bridge Co. v. Hart

ford & New Haven R.R. Co., 17 Conn. 4.l4, 466, 44 Am. Dec. 556; 
White River Turnpike Co. v. v·ermont Central R. Co., 21 Vt. 590; 
Brafriard v. 1Iissi8qiwi R. R. Cb., 48 Vt. 107; .fn 1·e City of Brnok
lyn, 143 N. Y. 596; Backns v. Lebanon, 11 N. H. 19, 49 Am. 
Dec. 139. 

It is urged, by the defense, that while one corporation chartered by 
the state is exercising its franchise and using its powers and property 
to perform its duties under its charter, another corporation cannot 
receive legislative authority to take the property and franchise of the 
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original company and employ them in the same business to do the 
same service. 

There are authorities which support this proposition of the defense, 
but we think they are not in accord with the authorities above cited. 
As stated by Chancellor "\Val worth in Beekman v. Saratoga & 8chen
ectruly R. R. Co., 3 Paige Chan. 45, 22 Am. Dec. 679, referring to 
the power of the state over all the property within its limit:s, " The 
eminent domain, the highest and most_ exact idea of property, remains 
in the government, or in the aggregate body of the people in their 
sovereign capacity, and they have the right to re-assume the possession 
of the property in the manner directed by the constitution and laws 
of the Rtate whenever the public interest requires it. This right of 
resumption may be exercised, not only where the safety, but also 
where the interest or expediency of the state is concerned." 

The particular property needed for public use may be pointed out 
by the legislature, and the courts cannot review its determination in 
this respect. Mills on Eminent Domain, Par. 11 ; .Fn 1·e Urdon 
Ji'crry Oo., 98 N. Y. 139 . 

. In the case at bar the legislature, for reasons sufficient to itself, 
has determined that the supply of water to the people and territory 
and municipalities named in the charter of the Kennebec Water Dis
trict can be furnished by that corporation, a corporation whose pur
poses are purely public, more in the interests of public welfare, than 
can be done by the Maine \Vater Company, a private corporation 
with public duties, hut operated for private gain. \Ve do not feel 
authorized to inquire into or review this determination of the legisla
tnre. 

Again, it is beyond question that the property and plant of a water 
company, owned and operated by a private corporation, and engaged, 
by virtue of its charter, in furnishing water to the people of a munic
ipality, may he condemned and taken for public use by such munic
ipality, just compensation being given, to which power to so con
denrn, and take has been granted by the legislature. In re City of 
Brooklyn, 143 N. Y. 596, 26 L. R. A. 270; Long L-slancl lfotel' 
8npply Co. v. Brooklyn, 166 U. S. 685. 

The Kennebec '\Vater District is a quasi municipal corporation. 
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By the first section of its charter it is created not only a body corpo
rate, but also a body politic. Its purposes are purely public. It is 
invested with the power and charged with the duty of furnishing the 
territory and the people within its limits a supply of water. Its pur
poses and its duties in this respect, are as extensive as could be con
ferred by the legislature upon a municipality. It is an agency, so 
far as supplying water is concerned, in municipal government. We 
are of opinion that the Kennebec Water District has, under the grants 
contained in its charter the right to take the water system of the 
Maine Water Company, as would a municipality under a like grant. 

II. It is contended, in behalf of the Maine "\Yater Company, that 
the act of the legislature in incorporating the Kennebec Water Dis
trict is unconstitutional and void, inasmuch as it docs not provide for 
a trial by jury in determining a just compensation for its property to 
be taken under the provisions of the act. 

Section 21, Article I of the Constitution of this state provides that, 
"Private property shall not be taken for public uses without just 
compensation; nor unless the public exigencies require it." By this 
clause of the constitution no condition is placed upon the sovereign 
power of the state in the taking of private property for public uses 
under its inherent power of eminent domain, except that of giving 
just compensation for private property so taken. No tribunal or 
method is provided for determining what shall be a "just compensa
tion." In the absence of any constitutional limitation to the con
trary, the legislature may prescribe the terms, conditions and methods 
by which the compensation to be paid on a taking of private property 

. for public use should be ascertained. The proceedings are in the 
nature of an inquisition on the part of the state, and are necessarily 
under its control. The state must provide for an assessment of dam
ages by an impartial tribunal, and it may be a jury, or commission, 
or appraisers, or court without a jury. Mills on Eminent Domain, 
§§ 84-85. As stated in Lewis on Eminent Domain, § 313, "The 
legislature may provide such mode as it sees fit for ascertaining the 
compensation, provided that the tribunal is an impartial one and that 
the parties have an opportunity to be heard." The law as above 
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stated is fully supported by an array of authorities cited by the 
learned authors above named, and may be regarded as elementary. 

The defense in the case at bar insists that § 20, Art. I of the Con
stitution of this state which provides that, "In all civil suits, and in 
all controversies concerning property, the parties shall have a right 
to a trial by jury except in cases where it has heretofore been other
wise practiced," imposes an additional limitation upon the exercise of 
the power of eminent domain to the effect that the citizen whose 
property is taken hy virtue of that power, has the right to have his 
just compensation determined in a trial by jury. The question 
involved is whether the sectio~1 last above quoted applies in cases of 
private property taken for public uses. 

This precise question has never been decided by this court, nor, so 
far as we are aware, has it ever been directly in issue in any proceed
ings before the court. In a few instances the opinions of the court 
have adverted to the question, but in neither of those cases has there 
been a decision, or any necessity for a decision upon the question, and 
the views of the learned justices who drew the opinions do not con
form with each other, bnt are in conflict. 

The case of Day v. Stetson, 8 Maine, 365, was an action on the 
case by the proprietors of an ancient ferry against the defendant who 
had erected and maintained a ferry at the same place by virtue of a 
charter granted by act of legislature. The act of incorporation 
authorized the corporators to erect piets, wharves, etc., as the Court 
of Sessions should adjudge convenient, making such compensation to 
the owner of the land or privileges so occupied and improved as the 
Court of Sessions might assess. In the opinion of the court by Mr . 
• Justice w· ES'rox, referring to si{ch provision for compensation, it is 
said, "If this provision does not secure to such owner his constitu- • 
tional right of a trial by jury, the statute would afford no protection 
against a suit at law brought by him for the recovery of damages. 
And if the plaintiffs as owners of the land and privilege so taken and 
occupied by the defendant, had brought their action for damages, we 
do not decide that it might not have been maintained." This does 
not appear to he even a dictum upon the question here involved, but 



248 KENNEBEC WATER DISTRICT t', WATERVILLE. [96 

rather a reservation of expressing an opinion until a case should 
properly be presented. 

In Conant'8 Appeal, 83 Maine, 42, the question before the court 
was the construction to be given to a statute enacted by the legis
lature. Mr. Justice EMERY in delivering the opinion says, "The 
Bill of Rights declares that in all cases concerning property, the par
ties shall have a right to a trial by jury, except in cases where it had 
theretofore been otherwise practiced. This right should be recog
nized in all such controversies between the citizen and the govern
ment. The spirit of legislation upon the subject has always been in 
harmony with the principle and, whatever the words of omission in 
the statute, we should be slow to infor any intention to violate the 
principle." 

In Cu8hman v. Smith, 3L1 Maine, 247, it is stated in the opinion by 
SHEPLEY, C. J., "This provision of the constitution was evidently 
not intended to prevent the exercise of legislative power to prescribe 
the course of proceedings to be pursued to take private property and 
appropriate it to public use. Nor to prevent its exercise to deter
mine the manner in which the value of :-melt property should be 
ascertained and payment made or tendered. The legislative power is 
left entirely free from embarassment in the selection and arrangement 
of the measures to be adopted to take private property and appro
priate it to public use, and to cause a just compensation to he made 
therefor." 

In Riche v. B(t1' Jlrwbor IVitfc1· Company, 7 5 Maine, H 1, it is 
stated in an opinion by APPLETON, C. ,J., "The mode and manner 
by which the individual, whose property is taken for public use, 
shall obtain compensation, is to be determinc(l by the legislature. It 
cannot be determined in any other way." 

In neither of these cm,es was the q ucstion here under discussion 
involved or decided. 

In view of the absence of any adjudication upon the subject by 
this cot1rt, and in view of the conflicting dicta by the learned justices 
in the three cases last cited, the question whether the citizen whose 
property is taken for public use has the constitutional right to have 
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his compensation determined by a trial by jnry, mnst be regarded as 
an open question in this jurisdiction. 

The constitutional clause here involved is: "In all civil suits and 
in all controversies concerning property the parties shall have a right 
to trial by jury." 

The tria,l by jury guaranteed by the constitution is a trial by a 
common law jury, imparrnelled and sitting in a court of competent 
jurisdiction, presided over by a judge of the court. 

It is a significant fact, worthy of consideration in this connection, 
that in Massachusetts the right of a citizen whose land was taken for 
highway purposes, to have the damages assessed by a common law 
jury was not granted under the constitution of that state until 1873, 
Public Acts 1873, chapter 261; nor was such right granted in this 
state until 1883; Public Laws 1883, chapter 175, § 4. Prior to 
these respective enactments damages in snch cases were assessed by a 
committee appointed by the court or by a sheriff's jury, so-called, a 
jury selected and summoned by the sheriff and presided over by him, 
or by some other person possessn:1g 110 judicial functions. The va
lidity or constitutionality of such proceedings do not seem to have 
been ever questioned in either state. 

A proceeding for assessing the amount of jnst compensation for 
private property taken for public uses is not "a civil suit." It is a 
special proceeding, provided and authorized by the sovereign power 
by whose authority the property is taken, to determine a specific fact. 
The proceedings are in the nature of an inquisition on the part of the 
state. Cl-wl'1·ison v. Oity of ]Vew Yorl:, 21 \Vall. 204; Mills 011 

Eminent Domain, § 84. 
It has sometimes been callecl a proceeding in rem. 8t. Pan!, 

Jlinneapolis & ]Jfanitoba llailway C!o. v. City of ltlinneapolis, :35 
Minn. 141, 50 Am. Rep. 31:3; Cupp v. Com. of Seneca Connf.11, l n 
Ohio St. 173. 

The court of Massachusetts in Henderson v. Aclarns, 5 Cush. 610, 
decided that a complaint for flowing lands was not a demand which 
could be the subject of an action at law or a suit in equity, but was 
a particular statute mode of redress which must be pursued. "Snits" 
and "actions" are practically synonymous. '' An action" is defined 
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by Lord Coke to be "a lawfiil demand of a man's right." In this 
state it has been held that, under a provision of the statute declaring 
that actions pending at the time of the passage or report of an act, 
are not affected thereby, that a petition pending before the county 
commissioners for a location of a highway was not an "action." 
H'<!b8ter v. Connty Corn8. G3 Maine, 27; and in Relfw;t v. J-i'oylm·, 71 
Maine, 403, a proceeding in insolvency was not an action. 

\\Te are of the opinion that the defendant here, the Maine vVater 
Company, is not entitled by the phrase, "in all civil snits" to have 
its c_ompensatiqn determined by a trial by jury. 

Does the additional lang·nage of the same constitutional clause, 
"and in all controversies concerning property," give it that right'? 

The sovereign power of the state has the inherent power to take 
private property for public uses when the public exigencies require 
it. The only express constitutional condition upon the exercise of 
such power is that of giving just compensation. It has never been 
contended that in the matter of the taking of private property by 
the sovereign for public use, the citizen whose property it is proposed 
shall be taken, although it is a proceeding eoncerning property, has 
the right of a trial by jury npon the question of such taking. In 
that respect the ,vill of the sovereign power is supreme, notwitlu;tand
ing the constitutional right to a trial by jury, "in all controversies 
concerning property.'·' In all cases in which private property is pro
posed to be taken for public uses, the sovereign power is hound to 
secure to the citizen whose property it is proposed to so take, just 
compensation, either by general legislative enactments, or by clear 
provision of the enabling ad. There ('an be no eontrovcr:-:y in this 
respeet between the sovereign and the citizen. 

In those states in whieh the constitution provides no trilnmal or 
method for assessing compensation, the authorities almost uniform] y 
hold that a trial by jury is not a matter of constitutional right. 

In New York where the constitution requires compensation for 
private property taken for public uses, it was held in Diving8ton v. 
]}fayor of New Y01·li, 8 Wend. 85, 22 Am. Dec. 622, that the trial 
by jury secured by the constitution applies only to cases of trial of 
issues of fact in civil and criminal proceedings in courts of justice 
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and has no relation to assessment of damages of the owners of prop
erty taken for streets or other public use, and that the mode of ascer
taining such damages belongs to the legislature. The same doctrine 
is held in Minnesota under like constitutional provisions, in Arnes v. 
Lake Superio1· & Mi"ssissippi R. R. Co., 21 Minn. 241, in which the 
court say, (p. 293): "Proceedings under the right of eminent 
domain, to ascertain the compensation to be paid in taking private 
property for public use, have never, been considered as actions of law 
within the meaning of constitutional provisions preserving the right 
of trial by jury; and except when such proceedings are expressly 
mentioned in state constitutions, the decisions are uniform that they 
do not come within the constitution." 

The same is held in Penn. R. R. Co. v. Lutheran Oong1'egation, 
53 Pa. St. 445; Long Island Water Supply Co. v. City of Brooklyn, 
166 U. S. 695; GmTison v. City of New Yorl~, 21 Wall. 204; Scudder 
v. T1·enton & Delciwwl'e Ehlls Co., 1 N. J. Eq. 694, 23 Am. Dec. 
756; In re Lower Clwtharn, 35 N. J. L. 497. 

III. The third section of the act incorporating the Kennebec 
vVater District provides, that if any person sustaining damages and 
said corporation shall not mutually agree upon the sum to be paid 
therefor, such person may cause his damages to be ascertained in the 
same manner and under the same conditions, restrictions and limita
tions as are or may be prescribed in case of damages by the laying 
out of highways. This gives to the owner of property taken the 
nltimate right upon appeal to have his damages assessed by a jury. 
Section five of the same act provides that if the trustees of the ,vater 
District fail to agree with the Maine vVater Company, the damages 
shall be assessed by appraisers to be appointed by the court upon a 
bill in equity to be instituted by the Water District. 

It is claimed by the defense that the different tribunals thus pro
vided for the assessment of damages is a violation of the Fourteenth 
Amendment of the Federal Constitution which provides that no state 
"shall deprive any person of life, liberty or property without due 
process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws." In the case at bar the act of incor-
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poration does not deny to any person, or to the Maine vVater Com
pany, the equal protection of the laws. It provides to each person 
who sustains damages and to the Maine \'Yater Company just com
pensation. There is no discrimination or inequality in that respect. 
No different rule is prescribed for the estimation of just compensa
tion in case of individuals, and in case of the Maine ,v ater Com
pany. The act provides for a competent and impartial tribunal in 
each case with the right of the property owner to appear and be 
heard. \V c think that this is all that is required by the terms of 
the amendment to the I1"ederal Constitution above referred to. The 
only difference as to the award of compensation is one of procedure. 
As has already been shown the legislature has entire discretion to 
designate any impartial tribunal to assess compensation, whether 
jury, comrn1ss10ners or appraisers. vV e perceive no reason for pre
cluding the legislature from prescribing in the same act for the 
assessment of compensation by different tribunals for different classes 
of property taken, nor are we a,vare of any decision of any court 
holding that the legislature is so precluded. Ordinarily the compen
sation for tangible property taken may properly be determined by a 
jury; but when, as in the case at bar, the property and franchises 
of a large corporation are taken for pnblic uses, aml the value, not 
only of tangible property, but of the franchise, rights, privileges and 
contracts are factors in determining the amount of compensation to 
he paid, the legislature may well determi11e that commissioners or 
appraisers, the members of which have peculiar skill and experience 
in snch matters, can, better than a jury, do exact justice to the cor
poration whose property has been cornle1m1e(l awl taken. 

vVe are of the opinion that the act here in question by prescribing 
a difforent tribunal for fixing the amount of j nst compensation to the 
Maine vVater Company than that prescribed for fixing the compensa
tion to other parties is not "without dne process of law," and does 
not deny to any person or to the l\faine vVater Company, "the equal 
protection of the laws," and is not repugnant to the Fourteenth 
Amen:dment of the Federal Constitution. 

IV. It is urged, as another ground of dcfonse, that the charter of 
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the Kennebec vV ater District is unconstitutional and void for the 
reason that it impairs the obligations of contracts. The argument is 
that the vVaterville Water Company has made valid and now exist
ing contracts for supplying water to the city of Waterville and other 
municipalities; that the act of 1899, if carried out, necessarily 
destroys the ability of the Waterville Water Company or the Maine 
\Vater Company, its successor, to keep its contracts, either with 
vV aterville or the other towns. · 

vV e cannot sustain this ground of defense. This precise question 
was directly in issue and was de·cided adversely to the contention of 
the defense in Lony .bdand lVater 8uppl,lj Co. v. City (d' Bl'ooklyn, 

supra, where it is held, p. (>80, refr1rring to the argument, as made here 
by the defonse, "'the vice of the argument is two-fold. First, it ignores 
the fact that the contract is a mere incident to the tangible property; 
that it is the latter, whieh, being fitted for public uses is condemned. 
And while the company, by being deprived of its tangible property 
is unable to perform its part of the contract, and therefore can make 
no demand upon the town for perforrnance of its part, it still is true 
that the contract is not the thing which is sought to be condemned, 
and its impairment, if impairment there be, is a mere consequence of 
the appropriation of the tangible property. Second, a contract is 
property and, .like any other property, may be taken under condem
nation proceedings for public use." And it is further stated, p. 691: 
"The true view is that the condemnation proceedings do not impair 
the contract, do not break its obligations, bnt appropriate it, as they 
do the tangible property of the company, to public uses." See also 
We8t Rive1· Briclge, supra, p. 532; Cooley's Const.· Lim. 5th Ed., p. 
346, et. seq. 

Could the contention of the defense on this point be· sustained, 
then the existence of the contract would withdraw the property, dur
ing the life of the contract, from the scope of the power of eminent 
domain. 

V. The city of Waterville, a defendant in this case, contends that 
the provisions of the act creating the Kennebec Water District, if 
carried out, will increase the indebtedness of that city beyond its con-
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stitutional debt limit and is, therefore, in contravention to Amend
ment I, Art. XXII of the G;mstitution of Maine, which reads as fol
lows: 

"No city or town shall hereafter create any debt or liability, which 
singly, or in the aggregate with previous debts or liabilities, shall exceed 
five per centum of the last regular valuation of said city or town." 

It appears from the report that the valuation of the city of Water
ville, April I, 1899, was $4,902,767, and that its net indebtedness 
on that day was $230,000. 

It is admitted by the plaintiff corporation that the valuation and 
indebtedness of the city on April 1, 1889, should be taken as correct 
for all times involved in this procee<ling; and that the value of the 
property proposed to be taken by this process exceeds $100,000. 

Applying well known rules of constitntional construction to the 
language of Amendment I, above quotecl, it is obvious that it applies 
only to cities and towns. T'he langnage of the amendment is clear, 
plain and unambiguous. It can apply to cities and towns only, and 
not to any other form of municipal or quasi municipal bodies. 

The q 11estion is, therefore, whether a debt or liability created and 
incurred by the ,vater District will be a debt or liability of the city of 
Waterville. 

The Kennebec "\Vater District is a quasi municipal corporation. 
It is declared to be such by § IO of its enabling act. The powers, 
the rights and the property of the new corporation rest exclusively 
in it, and in no degree in the city of \Vaterville. 

That the legislature has authority to create the Water District 
as a quasi municipal corporation cannot be successfully questioned. 
In People v. Salomon, 51 Ill. 37, in which was involved the 
authority of the legislature of Illinois to create the South Park 
Commissioners, the court, sustaining the authority of the legislature, 
declares, " There is no prohibition which we have been able to dis
cover, and we have been pointed to none, against the creation by the 
legislature, of every conceivable description of corporate authority, 
and when created to endow them with all the faculties and attributes 
of other pre-existing corporate authorities. Thus, for example, there 
is nothing in the constitution of this state to prevent the legislature 
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from placing the police department of Chicago, or its fire department, 
or its water works, under the control of an authority which may be 
constituted for such purpose by a vote of the people, and endow it 
with the power to assess and collect taxes for their support, and 
confide to it their control and government." 

In the case at bar, the power to take private property for public 
use is granted to the Water District and not to the City of Water
ville; compensation for the property so taken is to be paid by the 
\Vater District ; the title to the property which may be acq ui!ed by 
voluntary or enforced purchase is to vest in the District; to provide 
funds for the payment of property pnrchased or taken the district 
is authorized to issue bonds which, by the express terms of its 
charter, shall be legal obligations of the \Vater District. 

The charter of the vVater District confers no authority on the part 
of that corporation to create or incur indebtedness against the city, 
nor does it provide that the city shall be liable for any debts or 
liabilities incurred by the Water District. 

In lVilson v. Board of Tni.-;tces, 133 Ill. 443, a case parallel iu prin
ciple to that here at bar, it is held that the constitutional limitation 
upon the extent of corporate indebtedness applies to each mimicipal cor
poration singly, and where one snch corporation may partially embrace 
the same territory as others, it may contract corporate indebtedness 
without regard to the indebtedness of any other corporate body 
embraced wholly or in part in its territory. 

The same doctrine is held in the late case of Tuttle v. Polk, 92 
Iowa, 433. The court says: "It [ the constitution] recognizes the 
county and other political and municipal corporations as being dis
tinct entities. Although none can incur an indebtedness in excess 
of five per ceutum of the value of the taxable property within its 
limits, yet the same territory, and, therefore, the same property, may 
be included within the limits of different corporations, as those of a 
county, city or town, and be subject to taxation for the debt of each." 

As bearing upon the point here involved, we cite further, 0. B. 
& Q. R. R. Co. v. Coiinty of Otoe, 16 Wall. 667; Pattison v. 
Siipervisors of Yiiba Co. 13 Cal., 175; Hallenback v. Ha1m, 2 Neb. 
377; Owners of Lands v. The People, 113 Ill. 296. 
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We hold that the indebtedness of the city of Waterville can, in no 
event, be increased by the provisions of the charter of the plaintiff 
corporation, and that the objections of the defense in this respect can
not be sustained. 

VI. The reasoning and the authorities cited above on the question 
of debt limitation, apply with equal or greater force, adversely to the 
objection of the defense that the provisions of the plaintifl's charter 
authorize double taxation. The charter nowhere authorizes the 
\Vater District to assess or collect a tax upon the people or property 
inclmlccl within its limits. As has already been shown, the city of 
Waterville is not liable for any indebte<lncss or liabilities of the 
District, and cannot therefore assess a tax on account thereof: 

Eeceptiori to the oi,erruling of the clermt/J'rel' ove1·rided. Bill 

8it8ta,ined with co1d8. Oa1,e remcmdecl to the court below 

for fnrther proceeding::; in accorda,rice with this opinion. 
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STATE OF MAI:'.'.E r.-:. ,JOSEPH E. X. BoHEl\11.ER. 

Androscoggin. Opinion March ;;, 1 no:2. 

Corpomtion.~. Const. Liw·. Pulice Powel'. l'hyNiciun.~ awl ,':,(urgeon.~. Criminul 
Practice. l'. 8. ('mist. Art. 1, ?, X, Pur. I. R. ,'{, c. 4G, ?, :!3. 

/','tat. 18.'h'i, <'. /'70. /::,'pee. Lau'N, 18U8, r·. 5.9 ✓-1. 

l. Tht• ad of 18Ui\ (' .. 170, entitle1l "An ad to regulate thl• pradil'e of medi
cine and 1-iUrgery" h; within the legislativt> power. 

:!. There is nothing in the charfrr of the l\IainP Et'ledic Mt~dic-al socit't~·, l'. 
597 of the special laws of 18G8, which exempts it:-; mPmbern or licei1sces fr0111 

the operation of the ad of 18\li:i, c. 170. 

:;. Said eharter does not contain any expn·ss li111itation of tlH:' power of the 
leghilature reserved in H. 8., ('. 4o, ~ 2:J; ht>rn·e the lvgishtture has full power 
to amend, alter or rept>al 1-mirl charter at any tinH'. 

4. That the act of 18Hn, ('.. 170, in tenrn, PXl'IIlpt:-; front its operation "a 
phyl-ikian or surg1:•on who is l':tlled from another :--tate to treat a particular 
l'ase, arnl who rloes not othendse pradicl· in this :--tate" does not bring 
the act in l'Onfiict with th<:' XIYth amendment to the Gnited State:-; eonsti
tution. Xo arbitrary or unjust di~nimination appearr-; to be made by that 
proYision. 

5. 8emble, that the law court will not eonsidt•r a l'ase of felon~· on report, 
but only after plea of guilty or venlict of guilt,\'. 

On report. J udgrnent for the state. 
Indictment for practicing me<lieiue a)l(l surgery without registra-

tion. 
T'he ease is stated in the opinion. 
H~ JJ. 8l;e{ton, county attorney, for 8tate. 
IL L. lVhitcornb, for respondent. 

PEABODY, JJ. 

E)rERY, ,J. The defendant, a resident of this state, was indicted 
for practicing medicine and surgery for hire within this state without 
being registered by the State Board of Registration of Medicine and 
Surgery as required by c. 170 of the Pnblic Laws of 1895, entitled 

VOL. XCVI 17 
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".Au aet to regulate the practice of medicine and surgery." He 
formally admits of record that he did so practice without being thus 
registered. He also concedes, or at least does not question, the con
stitutional power of the legislature, in the exercise of the police 
power, to regulate the practice of medicine and surgery within this 
state, and even to the extent of requiring all persons thereafter pro
posing to practice medicine or surgery for hire to be registered and 
licensed as provided in this statute. Dent v. Hf!st Virginia, 129 U. 
S. 114; State v. Currm1, 87 N. W. R 5Gl, (Wis.) 

The defendant claims, however, that this particular statute is 
inoperative against him personally for two reason:-:. 

I. Before the passage of the· statute in question he had obtained 
from the Maine Eclectic Medical Society, a corporation chartered by 
the State, by c. 597 of the special laws of l 8G8, a license to practice 
medicine and surgery for hire within this State. His argument is, 
that by incorporating the Maine Eclectic Medical Society with "such 
powers and privileg~s as pertain to other like corporations" the State 
contracted with the society and its regular licensees to permit them 
to practice medicine and surgery in this State without being subject 
to any additional rules or limitations not imposed by the society 
itself; and that the act of 1895, c. 170, impairs the obligation of this 
contract. 

\Ve cannot find in the special aet of 18G8, c. 5G7, incorporating 
the Eclectic Society, any words importing a contract with the society 
or its members that any of its members or licensees shall be exempt 
from such rules and limitations or conditions, as the legislature might 
from time to time find necessary to impose upon the practitioners of 
medicine and surgery, for the better protection of the health of the 
people. We find no such words in any charter of any medical 
society. We find in none of them any stipulation of any kind that 
its members may for all time practice medicine and surgery unre
strained by the police power of the legislature. 

But, if there were any such stipulation or contract expressed or 
implied in the charter, it was revocable at the pleasure of the legis
lature, The statute R. S., c. 4f3, § 2:3, first enacted in 1831, and 
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cledaring that "acts of incorporation rnay llc :uncrnled, altere<l or 
repealed by the legislatme as if expresH stipulation were made m 

them, unless they contain au express lirnitatio11," was in exiHtence 
when the Maine Eclectic lVIe<lical Soeiety was i1worporated in l8G8, 
and that act of incorporation contains 110 express limitation. The 
legislature, therefore, reserved fol.I power to revoke any privilege 
therein granted. Hence, if the act of 18U,>, c. 170, did rescind any 
agreements made in the act of incorporation of the society, it does 
not impair the obligation of any contract. Tmnlin.wm. v. ,le.'{811JJ, ] !i 
,vall. 454; 8tute v. lllaiw' (hdml H. N. Cb., (Hi Mai11(•, 488. 

I I. 111 § 10, of the ad of lS!J,>, <·. 1 70, it i:-- provided that the 
act shall not apply "to a physician or :-;11rg-cu11 who is .eallcd frorn 
another state to treat a particular case and who doe:-; not otherwise 
practice in this state." The defendant contends that this is a dis
crimination against rcsi<lents of this state in favor of those of other 
states which is forbidden hy the XIV th amendment to the constitu
tion of the United States, and which therefore destroy;-, the whole 
act. In support of this contention Jw cites State v. Jlontgo11icr.t1, U--! 
.Maine, 1 D:Z, 80 Am. St. Rep. :rnG, aud several other similar case:--. 
All the cases cited, however, arose out of alleged discriminaticms 
in matters of business, trade or man11fact11rcs and outside of the 
police power of a state. They were also cases in which the state 
had atte1~1pted to put special business burdens 011 citizens of other 
states which it did not impo:--e on its own t·itizen:-;. 

The XIVth amendment does prohibit arbitrary discrimination 
between persons, or fixed <'lasse:'l of person:--, such as that based on 

· color, or race, or natiouality, or 1-,tate <'itizensl1ip. It does not pro
hibit reasonable discrimination basecl on the re<ptirements of the public 
health or morals. 1n this legi1-,latio11 (Act of lSDo) there is no 
attempt at oppression of any fixed clas:-l of people, nor at denying 
e<ptal rights to any fixed class. It is purely police legislation, 
designed solely for the promotion of the health of all the people 
within the state of whatever color, race, or <·itizenship. To effectuate 
this purpose, it requires all persons praC'ticing or proposing to prac
ti<'e "medicine or surgery within this state for gain or hire" (i. c. as 
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a lnu~iness) to furnish the statutory evidence of their qualifications." 
All persons within this class, whether white or black, citizens or 
aliens, have the same rights and duties without any discrimination 
between them. The defendant admits he is within this class and he 
does not show any discrimination against him in favor of any other 
person in the same class. 

T'he statute, however, still in the interest of the health of the 
people, allows a physician or surgeon to be ealled from another state 
to treat a particular case without first applying for registration and 
certificate nuder the statute, provilled he <loes not otherwise practice 
in this state. Here is au other and distind category from that above 
11amed. The defondant is not within this class because he is other
wise practicing in this state. The distinction made by the legislation 
between the two classes is certainly not arbitrary. It is one clearly 
required by circumstances and by the purpose of the act, viz: the 
health of the people. It does not break against the XIVth amend
ment nor against any other constitutional provision to ,vhich our 
attention has been called. Dent v. JVi).~t J"i'l'yinia, 1 :W U. S. 114; 

8tutr v. Uu1·1·cm, 87 K. \V. Hep. 561, (Wis.) 

II I. The offense ,vith which the <lcfondant i:-, charged being a 
misdemeanor only, we have taken cogniiance of the case on report. 
\Vere the offense a folony, we might not foci authori:1.ed to do so 
until there had been a plea of guilty or a verdict of guilty. Accord
ing to the terms of. the report the entry should be, 

.flldgment .f o,;· the state. 
Thr 'l'f'RJ_Jondent to be senteneed. 
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,J<HIN P. RACKLIFF 1'8. Am'I-nm I. H,ACKLIFF. 

Franklin. Opinion 1\farch 7, 1 H02. 

lViite,·. Diversion. Deed. 

In an action for the <liversion of water from plaintiff's mill, Hituated upon 
Muddy Brook stream, below the mills and dams of (lefendant, it appeared 
that in 1860, S. B. Philbrick became the owner of a tannery and a lot of 
land of about two acres on the ear-;t Bi<le of the brook. His (leed was 
bounded by the ear-;terly si(le of the r-;trenm, which excluded all common 
hi,v rights in the r-;tream as rip1:uian proprietor. This deed grante<l to him 
"the right to draw watpr from the upper <lam (at outlt>t of powl) when 
there ir-; more than three and one-half feet of watpr in the flume, for the use 
of all tanning purposes." 

1leld; that this grant is limited to a particular use-that of tanning purpos<c'B, 
arnl is not a measure of power. 

l8(i8, Hinkley, who then omie<l all the wakr right;-; at the outlet of tlw 
pond, and on the stream, together with tlw lall<l 011 both sides, except the 
tannery lot, conveyed to 'Naug'h the premisei-- now owned br the plaintiff, 
which include<l the lower <lam and saw-mill an(l mill pornl to the sanw. 
This <lam ,Yas nearly five hun(lred feet below the <lam next above it. In 
that <leerl war-; granted "the right arnl privilege to draw and ur-;e water fron1 
Clearwater pond sutlicient to carry one wheel in said saw-mill for the pur
pose of manufaeturing timber," etc., "meaning one of the wheels now in 
the said mill or any otht·r wheel venting or rPq uiring no more watt•r to 
carry it. f-laid water to be taken through the da111, Jlu1ups arnl pond of tlw 
other mills on the r-;tream above thl:' imw-mill." 

On December 1, HJOO, <left>n<lant was the o\\·ner of the tannery lot, the dam 
at the outlet of the pond, arnl all the larnl on both si<les of the stream 
from the powl to plaintitf 's larnl, with the mills thereon, and all water 
rights thereto appertaining, except the right whid1 plaintiff had as derived 
under the \Vaugh deecl. UP erecte<l upon the t:lnnery lot a s:tw-mill, awl 
use<l water to propel it. 

Jleld; that the union of absolute title to thl:' tannery lot, with all the other 
land on both sides of the stream above plaintitf 's land: extinguishe<l the 
ear-;ement in the tannery lot. Thenceforward the defendant, as riparian 
proprietor, had the right to the reasonable use of all the water of the 
stream, subject only to the right plaintiff derived under the ,vaugh deed. 

The plaintiff did not claim that he has been deprived of the water granted 
nrnler that deed, arnl therefore har-; suffered no tlamage. 
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On report. ,Judgment for defendant. 

Aetion on the case for diversion of water. 

The facts appear in the opinion. 

l 1hmk W. Biltle1·, for plaintiff . 
. T. CJ. J-lohnan and Jl. JI1ul:wn, for <lefernlants. 
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SrrTING: vVISWELL, C. .r., \VHITEIIOUSE, S'rROUT, SA YAGI~, 

POWERS, PEABODY, ,J,J. 

STROU'r, J. Muddy Brook stream is the ontlet of Clearwater 
Pond in Industry. Prior to 1 SGO there was, and still is, a dam at 
the outlet of the pond, which controls the snpply of water for the 
mills on Muddy Brook stream. About 450 feet below this dam 
there was, and now is, a dam across the stream. At that dam, on 
the west side of the stream, there was then a grist-mill and starch 
factory, and later a shovel-handle mill on the site of the starch 
factory. Opposite, on the east side of the stream, there was a tan
nery. Nearly five hundred feet below these mills there was, and 
still is, another dam and a sa,v-mill. Prior to that time N cwman T. 
Allen and Benjamin Allen owned all the dam, and all the water 
rights and privileges at the outlet of the pond, and all the larnl on 
both sides of the stream used as mill privileges or mill yards, from 
the outlet of the pond to and including the plaintiff's premises. 

October 22, 1860, S. B. Philbrick became the owner of the tan
nery and tannery lot of about two acre8, on the cast 8iclc of Muddy 
Brook, by conveyance from the .Allen hcir8. The deed bonniled the 
lot by "the easterly 8i(le of the :-,trcam," thu8 excluding all common 
law rights in the stream as riparian proprietors, leaving the whole 
water power of the stream in the grantor. But the deed granted to 
Philbrick '' the right to draw water from the upper (lam (at outlet 
of pond) when there is more than three and a half feet of water in 
the tlnme, for the use of all tanning purposes," with a limitation as 
to user when the water in the flume wa8 below three and one-half 
feet. The grantee in this deed was required to keep in repair one
eighth of the upper dam (at the pornl) and that part of the grist
mill <lam east of the wasteway, a clear irnlieation that the partieR 
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contemplated a much larger use of the water power by the grantor 
than by the grantee . 

. May 18, 1868, Amos S. Hinkley, who then owned all the water 
rights at the outlet of the pond, and on the stream, together with the 
land on both sides, except the tannery lot, conveyed to Oliver and 
Bryce H. vVaugh a parcel of land, which included the lower dam 
and saw-mill and the miII pond to the same. This dam was nearly 
five hundred feet below the dam of the grist-mill and shovel-handle 
factory. The northerly line of this lot was about 250 feet south of 
and below the grist-mill clam. The plaintiff owns the land and 
privileges conveyed to the \Vaughs by Hinkley. The deed granted 
to \Vaugh "the right and privilege to draw and use water from 
Clearwater pond sufficient to carry one wheel in said saw-mill for 
the purpose of manufacturing timber, boards, shingles, clapboards, 
laths and pickets, meaning one of the wheels now in the said saw
mill or any other wheel venting or requiring no more water to carry 
it. Said water to be taken thr6ugh the <lam, flumes and pond of the 
other mills on the stream above the saw-mill.'·' Rut he was forbid
den to draw water below the depth of four feet above the bottom of 
the flume, or to draw or use any in the night time. 

On November I, 1900, the defendant had become the owner of the 
tannery lot, the dam at the outlet of the pond, and all the land on 
both sides of the stream from the pond to the plaintiff's land, with 
the mills thereon, and all water rights appertaining thereto, except 
the right which plaintiff held as derived under the \Vaugh deed. At 
the same time the plaintiff owned the land on both sides of the 
stream south of and below defendant's land, with the right to water 
as granted in the "\Vaugh deed. 

In place of the tannery which formerly stood on the tannery lot, 
but which had ceased to exist, defendant has a saw-mill which he has 
operated by water from the pond and his dam next below. 

Plaintiff claims that defendant has "diverted, withdrawn and 
turned aside large quantities of water from his mill and prevented 
the same from flowing down said stream as it ought t~ have done," 
to his detriment. The gravamen of his claim is, that the deed to 
Philbrick of the tannery lot granted the use of water for tanning . 
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purposes only, and that when the tannery ceased to exist, and the 
defendant erected a saw-mill in its place, his use of water for that 
saw-mill was unauthorized. 

To arrive at a true construction of the grant of water right in the 
Philbrick deed, which was "the right to draw water 
for the use of all tanning purposes," it is necessary to view it from 
the standpoint of the parties at the time. The land conveyed was 
carefully bounded by the east side of the stream, thus excluding all 
common law rights to the water as riparian proprietors. The only 
right to water which Philbrick acquired, was the specific grant above 
q noted. At that time the grantor had a grist-mill and starch factory 
on the west side of the stream opposite the tannery lot. ,vhile he 
had no objection to the operation of the tannery, he might well object 
to a competing mill on that lot, which would quite likely depreciate 
the value of his mills and lessen their profits. The tannery was then 
in existence, and of course in the minds of the parties. The grant 
was "for the use of all tanning purposes," not of sufficient water for 
such purposes, but limited to that purpose. 1'he language is clear 
and the intention unmistakeable. It was not used as a measure of 
power, but a limitation upon its use. I)p.,;,/wn v. Porter, 38 Maine, 
289, is a case very closely analogous. In (}orel v. 1---Iart, 56 Maine, 
518, the grant was of "a right to draw water from the saw-mill 
flume sufficient to carry on the business of tanning in said yard," and 
it was held to be a measure of power, and not a limitation to a par
ticular use, and "restricted substantially to the amount of water 
which was sufficient to carry on the bm;iness of tanning in the yard, 
as it was carrie<l on at the time of the date of the deed." But in 
arriving at that conclusion the court laid stress upon various terms in 
the deed, indicative of intention, which are not found here. Besidef-;, 
the language in that case was ,vater "sufficient to carry on" a tanning 
business, which might be regarded as a measure of power, while the 
term here is water "for the use of all tanning purposes," which 
affords a strong indication that the parties had in view the tannery 
then existing, and not any prospective substituted use. The many 
cases cited from this and other jurisdictions all turn upon the lan
guage of the grant, as water "sufficient for one fulling wheel," 
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"sufficient to carry a .turning lathe," "water sufficient to drive the 
factory and machinery attached," "sufficient to carry a water wheel," 
etc., all evidently and plainly indicating a measure of power rather 
than designation of nse. 

In this case we can have no doubt that the grant was limited to 
tanning purposes, to that "use" only, having special reference to the 
tannery then existing, and cannot be regarded as a measure of power. 

But this construction is not decisive of the rights of the parties to 
this suit. The grant to Philbrick was of an easement in the land and 
water rights of the grantor. The latter retained to himself the right 
to use all the water from . his two dams· and flowing in the stream, 
except that specifically granted. The subsequent grant to ,Vaugh of 
a specific quantity of water, conferred npon him no right as to the 
prior grant to Philbrick. W angh could not complain of the use or 
non use of its easement by the tannery lot. 

On November 1, 1900, the defendant was the owner in fee of 
the dominant and servient estates. He then owned the dams at the 
pond and at his mills and all the water rights at the pond and on 
the stream, and the land on both sides of the stream, subject only 
to the right granted by the \Vaugh deed, then held by the plaintiff. 
Such union of title in the defendant extinguished the easement 
before that attached to the tannery lot. Jones on Easements, § 835 ; 
lfoir1·en v. Blake, 54 Maine, 276, 89 Am. Dee. 748; Dorif;lj v. 
Dnnrliing, 78 Maine, 381. Thenceforward the defendant possessed 
all the common law rights of a riparian proprietor in the water 
from the pond to plaintiff's land, 1-mhject only to his right to draw 
water as grante(l by the \Vaugh deed. Plaintiff owned the land 
conveyed by the \Vaugh deed, through which Muddy Brook stream 
run. \Vhatevcr common law rights he had as such .riparian owner, 
if not eliminated by acceptance of the easement granted in the 
vVaugh deed, are unaffected by the use of the tannery lot fi)r a 
saw-mill. Neither, as holding the secondary easement, can he object 
to the extingnishment of the first. 

As riparian proprietor on both sides of the stream from the pond 
to plaintiff's land, the defendant is unaffocted by the limitation in the 
grant of the tannery lot, and has the foll right of reasonable use of 
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the water from the pond, modified only by the plaintiff's right to 
draw water for one wheel from the pond through defendant's flumes, 
according to the grant in the ,v angh deed. If the defendant's sub
stituted use of water for a saw-mill on the tannery lot does not 
i1tjnriously affect the easement of plaintiff, he cannot complain. So 
long as defendant runs through his flume srifficient water to run 
plaintiff's wheel, he receives all that was granted in the ,v augh deed. 
If this was not done, plaintiff had the right to have the gates at 
defendant's mill or at the pond opened sufficiently to accomplish it. 
If~ in addition, plaintiff had any right of water as riparian proprietor 
where his land borders on the stream, such right was subject to a 
reasonable use of the water by the defendant higher up on the stream. 
Both parties nndonbtedly expected defendant to use water for his 
inills, and he could not be required to shut them down to retain 
water as a reservoir for plaintiff, but might make such use of the 
water as did not unreasonably interfere with plaintiff's rights. The 
plaintiff was not charged with the maintenance of either of the dams 
owned by defendant, or any part of them. That burden lies upon 
defendant solely. He, of course, has no right to make such exces
sive or wasteful use of the water as unreasonably to injure plaintiff's 
mill. 

Applying these principles, the plaintiff does not complain of waste-· 
fol use of water by defendant, except as he says, water run over his 
dam on one day. But on that day defendant's mill had run bnt a 
fow minutes. The excess of water, if any, resulted from leaky 
<lams - nor docs it appear that defendant unreasonably held back the 
water. The evidence fails to show that plaintiff was deprived of water 
Ht1fficient for his one wheel by any unreasonable or improper act of 
the defondant. The plaintiff says that he commenced sawing about 
the last of :March. '' Had water enough except the day when I 
hoisted the gate ;" "think I have hoisted three times;" "some of the 
time he (defendant) accommodated me to run it through the .Johnson, 
( one of defendant's) mills;" "there has been enough water this spring, 
plenty of it, more than I wanted." The diversion complained of is 
from November 1, 1900, to March 30, 1901, and yet during this 



268 .JACQUES 1'. PAHKS. [96 

time plaintiff says he has had water enough. He apparently has no 
right to complain. 

If, notwithstanding the defendant has operated a saw-mill on the 
tannery lot, by water from the pond, the plaintiff has been supplied 
with all the water to which he was entitled under the grant in the 
vV a ugh deed, and no unreasonable use has been made by defendant, 
he is not iqjured by the substituted use. Until he suffers damage 
therefrom he cannot maintain any action for such use. No evidence 
of damage to plaintiff is introduced. On the contrary, plaintiff says 
he has had water enough, even more than he wanted, during the 
period complained of: He does not claim that the excess has done 
him harm, except that he fears he may need the water at some 
foture time,_an apprehension that may never ripen into a fact. It is 
immaterial to the 'plaintiff whether defendant used all his water 
power on the west side of the stream or partly on the east side. 

Ji1dgrnr!nf fm· d(feruhint. 

EtmENE ,JACQUES l"N. ,JOHN P. PAnKs, and another. 

Aroostook. ( )pinion March 8, I H02. 

A l'f'CM. Tu.1· 1Vi1rmnt. JutiRdiction. (HJicff. D1u1111rv~- R. 8., c. r;, ?.?. 1/:U, 

184; h'll/t, 18.CJ:J, c. J,j:i. 

1. An ofliepr is profrd(•d in the servieP of process, if it issues from <·om-
1wtent authority and is legal upon its fact•. \\'arrantH iHHUe•l by infrrior 
Hia.gistrateH muHt show upon their fiwe legal authority for their issue. 

2. A tax warrant is illegal which eontainH no statt>ment that the town had 
fixerl a time for payment, nor direete•l the otticer, before in-reHt, to delivt>r 
to plaintiff or leave at hiH laHt nnd usual place of abodP, a summo11A frou1 
the collector isHni11g it "stating the amou11t of tax due, and that it muAt 
be paid within ten days from the time of leaving such summonH," as 
required by statutt". 

8. Jielcl; in thi1-1 case, that the warrant failed to Hhow authority in thP col
lector to issue it, a11d was upon its face invalid and void. It afforded no 
protection to the officer. 
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4. The plaintiff was assessed a tax in Caribou in 18U7. Not being paid, 
King, collector of taxes and one of defendants, issued a warrant of distres8 
against him, directed to the sheriff or his deputies. Parks, the other 
defendant, a deputy sheriff, received the warrant and arrested and com
mitted plaintiff to jail, "·here be remained thirteen days, when he was 
released upon payment of a sum more than double the amount of the tax. 
The statute authorized the issuance of a warrant to distrain the person or 
property of the delinquent "after the expiration of the time fixed for pay
ment by vote of the town." The town had not by vote fixed any time for 
payment of taxes that year. This was a condition precedent t? the right 
to issue a warrant. King·, therefore, had no authority to i8sue it. 

,'5. The arre:-;t of plaintiff was 1mule under the direction of an illegal warrant 
i:-;:-;ued by King, and the actual arrest was made by Parks upon that ilh:'gal 
warrant. Both are therefore liable for the illegal arre8t and imprisonment. 

In ns,-;e:-;sing damage:-; by the law t·ourt a:-; ,-,tipulatefl by the parties, it is con
:-;idere(l by the court, that the plaintiff wa:-; detained thirteen day:-;, and 
obliged to pay h,·enty-three dollars and thirty-five cent8 in exee8:-; of the 
tax to obtain his relen8e, and was expo8ed to harsh treatment after his 
arrest, by being compelled to ride, on a cold afternoon in December, in wet 
dothing, without outside wraps, a distance of several miles. In view of all 
the circumstances, the damages were assesf;ed at one hundred flollar:-;. 

On report. Judgment for the plaintiff. 

Aetion of personal trespass and false irnpriso11me11t brought by 
Eugene ,Jacques of Van Buren, against John P. Parks of Cyr 
Plantation nrnl Carl C. King of Caribou. 

The case is stated in the opinion. 

A. W. mul .J. B. Jlwli_qrwj P. C. Keeyan, for plaintiff. 

1. ( l-. 1-le-n~cy (/ nd B. 1~. Flctclwr, for defendants. 

StT'L'IXU: \VrswELL, C. ,T., E:\rnHY, \VHrrEIIOUf-lE, STHOUT, Sav

AGE, PowERf-l, JJ. 

STROU'r, J. King, one of defendants, was collector of taxes of 
Caribou for the year 1897. In the tax lists committed to him was 
an assessment against the plaintiff for seventeen dollars and ninety-six 
eents. The tax being m~paid, King as eollector, on the twenty-fourth 
day of October, 1898, issued his warrant to the sheriff of Aroostook 
or his deputies, purporting to be under and by virtue of c. 155 of 
the Laws of 1893, amendatory of c. 6, § 182 of R. S. Th~tt statute 
authoril':cd the collector to issne a warrant " to distrain the person or 
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property of any person' delinquent in paying his taxes after the 
expiration of the time fixed for payment by vote of the town." The 
vote of the town fixing time for payment is made a conditim1 pre
cedent to the authority of the collector to issue his warrant of dis
tress. It is admitted that the town of Caribou did not by vote pre
scribe any time for payment of taxes for that year. King, therefore, 
had no authority to issue the warrant. Snow v. 1Veeks, 77 Maine, 
429. 

The warrant was placed in the hands of Parks, a deputy sheriff 
and the other defendant in this snit, who arrested the plaintiff; and 
committed him to jail, where he remained thirteen days, when he wm, 
discharged on payment of the tax and costs, amounting to forty-one 
dollars and eleven cents. 

An officer is protected in the regular service of process, if it issues 
from competent authority and is legal upon its face. \,Varr,ints 
issued by inferior magistrates must show upon their face legal 
authority for their issue. It cannot be presumed. CJ-nrney v. T1~ft:-;, 
37 Maine, 130, 58 Am. · Dec. 777; Brown v. Jio:-;her, 83 Maine, 
111, 23 Am. St. Rep. 761. This warrant contained no statement 
that a vote of the town had fixed a time for payment of taxes, nor 
did it direct the officer, before arrest, to deliver to the plaintiff~ 
or leave at his hist and usual place of abode, a summons from the 
collector issuing it, "stating the amount of tax due, and that it must 
be paid within ten days from the time of leaving such summons," 
as required by R. S., c. 6, § 184. This section applies to warrants 
issued under § 182. 

The warrant failed to show authority in the collector to issue it, 
and omitted a direction to leave the summons required by law, 
which should have been, but was not, issued by the collector; and 
it was upon its face invalid and void. It therefore afforded no pro
tection to the officer. Snow v. Week:-;, 77 Maine, 429; B. & JJL 
R. R. v. Small, 85 Maine, 462, 35 Am. St. Rep. 379. 

The arrest of plaintiff having been made under the direction of 
an illegal warrant issued by King, and the actual arrest having been 
made by Parks, both of them are liable for the illegal arrest and 
imprisonment. 
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By the report this court is authorized to assess the damages. 
The plaintiff was detained thirteen days, and obliged to pay 

twenty-three dollars and thirty-five cents in addition to the tax to 
obtain his release, and was exposed to harsh treatment after his arrest, 
by being compelled to ride, on a cold afternoon in December, in wet 
clothing without sufficient outside wraps, a distance of several miles. 
In view of all the circumstances, we assess the damages at one 
hundred dollars. 

Jndgnwnt f01· pfointijj-'for one hnnd,·ccl clollans. 

CHARLEr-i ,T. McLEOD, and another, r8. CALVIN ,J. JoHNsox. 

Penobscot. Opinion March 10, 1902. 

Evidence. Replevin. Pmud. lVarmnly. Estoppel. Res Uestae. Pleading. 

Words spoken or aets done when the act litigated is being executed are not 
always res gestae. 

In a replevin suit it appeared : -

That on October 10, 189D, plaintiffs and defendant agreed in writing that 
defendant should cut, haul and drive certain logs; should the logs cut, 
upon a re-scale for sale, overrun the stumpag-e sale, defendant was to be 
paid for such overrun, and all the horses and camping outfit used in the 
operation, except what should be hired, were to become the property of 
plaintiffs until the contract should be fulfilled and settlement made. 
December D, 18D9, the defendant by a bill of sale, with covenants of war
ranty and ownership, conveyed to the plaintiff.-, the property replevied, 
being the horses, etc., above mentioned. Defendant could neither read 
nor write and signed both instruments by mark. 

Plaintiff.-, claimed title under these two instruments. 

The defense was the general issue, non cepit; and by brief statement, prop
erty in the defendant and not in the plaintiff; that the bill of sale was 
obtained of the defendant through fraudulent representation; that the 
plaintiffs fraudulently, with intent to obtain the defendant's signature to 
the contract, failed to read or make known to him the provision that the 
horses and outfit were to become plaintiff'.-,; and, lastly, that both the 
agreement and the bill of sale were not genuine. 
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Neither the amount of logs cut by the defendant, his compensation therefor, 
nor the fact that a balance was due the plaintiffs on the logging operation, 
was in dispute. 

There was a special finding by the jury that the bill of sale was executed by 
the defendant "·ith full knowledge of its contents. 

One of the plaintiff.-; upon cross-examination was asked the following ques
tion: "Didn't you state to Mr. Johnson ( the defendant) in Mr. Marsh's 
office in Old Town, at the time this contract ,ras executed, that if he could 
bury up any of those logs or put them under the ice and not let the scaler 
turn in a true account of them, that he could make something out of it'?" 

lleld; that the language wpposed by the question does not tend to prove 
fralHl in the inct>ption of the contract, :,;ince it does not appear by the 
exceptiom, that the suppmwd words, if spoken, ,vere intended to induce 
or did irnluce tltt:' <h•fendant to :,;igu the contrnct; they cannot therefore 
be reganh,d a::; part of the res gestae. 

The <lefernhnt offt:•re(l to :,,;hmr by hi:,; o\\·n te:,;timony the com·er:,;ation 
between the parties tu the contract, at the ti1m1 and place of it:,; execution, 
concerning the provi:,;ion therein relating to the extra compen:,;ation for 
the overrun of the :,;ale scale. 

lleld; that the testimony wa:,; properly exdutled. There is no mnl>iguity in 
the elau:,;1:• above referre<l to. If the conversation offered took place befort\ 
the contract was signed, it was imulrnissible as the contract wa:,; aftenyard 
reduce<l to ,rriting; if it took place after the signing, it wa:-; clearly 
inarlmissihk. 

llelrl; that evid1:'nce h•nding to :-;how tlw property in some of the hon-;es to 
he at the date of the writ in pen,;oni,; not parties to thii,; suit was only 
admii,;sible as bearing upon the <lefernlnnt's conduct, for since the jury 
found the hill of sale was executed and delivered by defendant with full 
knowledge, he i:-1 estopped as against the plaintiffs from setting up title 
at the date of the writ in third partie:,,;, not deriving title from the 
plain tiff'.<s. 

Held; abo, that, where the only question rai:,;ed by the plea i:,; that of title, 
defendant cannot show himself not in possession of the chattels in con~ 
troversy at the date of the writ, for the purpose of defeating the action. 

Exceptions by defendant. Overruled. 

Replcvin for several horses. 

Besides the general issue of non cepit and the four special grounds 
of defense mentioned in the opinion, each of which was separately 
stated and numbered, the first item in the brief statement was as fol
lows : - "First : That at the time when said goods and chattels were 
replevied by the plaintiffs, the property of the same was not in the 
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plaintiff.-; or either of them ; nor was the property of any part thereof 
in the plaintiffs or either of them." 

It appeared by the exceptions that the testimony of Charles J. 
McLeod, one of the plaintiff.-;, tended to show that the defendant, at 
the time of the execution of said contract, agreed to give a bill of sale 
of the horses at a later time ; and that it was plaintiffs' contention at 
the trial, that in pursuance of such agreement the hill of sale was 
given, and that defendant operated umler the contract. 

The facts appear in the opinion. 

P. Jl Gillin and 1: n. Towle, for plain ti ffk 
The case shows that testimony wm.; offor<\d that the defendant was 

to give a hill of 8ale of the hor8es mvncll by him at a later date. 
The ruling that the defendant was e8toppecl from showing title in 

third parties not deriving title from the plai11tifi'.-;;, for the purpose of 
defeating the action, was correct for two reasons. 

First. Because defendant allege:-; in hi:-; brief statement the title to 
all the horses to he in him:-;elf~ and does not auywhcrc allege, nor 
was plaintiff apprised that it was claimed that the title to any of the 
horses rcplevied was in persons not parties to the suit. 

It is well settled that non cepit admits the property in the plain
tiff.'3, and the defendant under that plea is not at liberty to di:-;pnte it, 
and he thereby throws upon the plaintiff'.-; the hnrden of proving only 
that he wrongfully took, or wrongfully detained the goods at the 
pJace alleged. Sawyer v. H,!ff; 25 :Maine, -W4; Bettin.-;on v. howcry, 

8G Maine, 218. Bnt, on the other hand, if <lefondaut avows the tak
ing and justifies it ou the groull(l that the goods belonged not to 
plaintiffs but to defendant, and so demands a return, the (l uestion 
then becomes as to the property and right of possession of the plain
tiffs; and this must be shown only as agaiust the defendant. Lewis 
v. 8m((rt, G7 Maine, 206. 

The defendant having set out that he was the owner of the prop
erty, could not umler his pleadings introduce evidence tending to 
8how title to some of the horses in third partic8. 

Second. Defendant is cstopped by the covenants in the bill of sale, 
which the jury found he had execnted and delivered with full knowl-

VOL. XCVI 18 
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edge of its contents, and wherein he avouched himself to be the true 
and lawful owner. _Flamrnoncl v. vVooclman, 41 Maine, 177, 66 Am. 
Dec. 219; Temple v. Partridge, 42 Maine, 56; 0. Sheldon Co. v. 
Cooke, 177 Mass. 441; Dewey v. Field, 4 Met. 381, 38 Am. Dec. 
376; JJiitchell v. Ingmrn, 38 Alabama, 395; Bnr8ley v. Harnilton, 
15 Pick. 40, 25 Am. Dec. 433; Dezell v. Odell, 3 Hill, N. Y. 215, 
38 Am. Dec. 628; Greenlcaf ~n Evidence, 15th Ed. Vol. I, § 22 and 
§ 23; Am. & Eng. Enc. of Law, Vol. 3, page 828; Longfellow v. 
Longfellow, 61 Maine, 590; Parsons on Contracts, 8th Ed. Vo1. II, 
*788. 

Evidence of the declaratiom, and conversations at the time of the 
execution of the contract were properly exclnded as being imma
terial, irrelevant and not germane to the issue; because it appears 
admittedly that neither the amount of logs cnt by the defendant, his 
compensation therefor, nor the faet that a balance waR due plaintiff.~ 
from defendant on the logging operation, was in dispnte at the trial. 

Again, the evidence offered which was excluded, has no tendency 
to prove fraud on the part of anybody. 

If there was any fraud, the doctrine of pari delicto applies and the 
<lefendant was as much a party to it as the plaintiffs. He cannot, 
therefore, now assert his fraud and claim as a right any advantage 
resulting from it. Tayl01· v. lVeld, 5 Mass. 108; Aya8 v. I-Jewett, 

19 Maine, 281 ; Nichols v. Patten, 18 Maine, 231, 36 Am. Dec. 
713; Parsons on Contracts, Vo1. II, 8th Ed. *782, *783. 

Hugo Clark and H. L. J,1iirbanks, for defendant. 
The first item in the brief statement is a pure negative plea which 

puts the burden of proof on plaintiff, and is sustained as a perfect 
defense by any proof which shows the property not in plaintiff. Its 
truth is therefore established by showing title in a third party. 
Johnson v. Necile, 6 Allen, 227, 228; Dilfrngharn v. Smith, 30 
Maine, 370, 382. 

The defendant was entitled to put in as many defenses as he elected 
and had all the rights incident to each. 

The fact that some one plea put in might carry an implied admis
sion, if interposed alone and another put the plaintiff to his proof of 
the same point, must result to the advantage of the defendant, not 
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plaintiff; so far as the proof required is ('OJH•crncd. H. R., <' .• 82, § 
22 ; Nye v. lywncC'I', 41 Maine, 272 ; ~Uoo1·e v. A~now/e.r.;, G5 Maine, 
493. 

The biII of sale, if given at all, Wtls a farther af-;snrance of the con
tract and a part of the same trallf-;action, as shown by plaintiff'H own 
testimony. Any fraud or illegality of consideration in the contract, 
then, extended to the bill of sale. f>'l'c1di.r.;.r.; v. R1u-,.r.;, 16 Maine, 30, 
:32, 33 Am. Dec. 631. Hence the special finding was immaterial. 

The clause in the contract providing for extra compensation for 
the over-rnn of sale scale, in view of the Joss of lugs incident to driv
ing, and in the light of the dec~isions in C'1u,l111um v. Ilof.~of.;t, 34 
lVIaine, 28H, and Putnam v. White, 71> l\lainc, ;);) 1, foreshadows an 
illegal design against the land owner to purloin logs, to f-;l!ch an 
extent aH to call for explanation as to itH pn~sence in the contract. 
l1"or, unless the ol~ect of thi8 clause <"an be shown by parol testimony, 
it will be only in eases of such illcgalitieH as the parties are weak 
enough to expose in their writings that the <"011rt can prevent a party 
from obtaining the fruits of an unlawfol bargain. 'J'he parties were 
in pari delicto, and it is well settletl in this state that in snch ca8eS 
the Jaw will afford no relief. ( <m,·onl v. Ddom·y, 58 }Haine, 30U; 
J-1_,'/l.r.;wol'lh v. Jfifohell, :3 L l\Iaine, 2--!7, 2-W; Rn.'/:-d/ v. DcGrmul, 15 
Mass. 35, 37. 

The ground is not that defendant has superior claims or is entitled 
to peculiar favor, but that plaintiff's are not <1 ntitled to enforce at 
law an unlawful contra<"t. IVheda v. R1lsscll, 17 Mass. 257, 27D; 
Parsons on Contracts, 8th Ed. Vol. If, (bottom page) 8GD; Morri.'I v. 
Telegraph Co., D4 Maine, 42:3. 

The excluded declaratio.11 was admissible for four reasons: (1) 
because parol testimony is admissible in a case where fraud is charged 
and plead in defense; (2) to impeach the plaintiff; (:3) as part of the 
res gestae; ( 4) because it was proper cross-examination of the plain
tiff, since he went into the conversation and by evidence outside the 
contract showed the oral agreement to give a bill of sale later. 
lYilliarns v. CHlmaii, 71 Maine, 21; OrrJdand Ice Uo. v. lJI(tvcy, 74 

Maine, 2D4, 301; vVharton on Evidence, 2ll Ed. Vol. I, page 1! 76. 
Fraud is distinctly plead and chargell in defom,c, therefore the con-
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versation of the parties at the time and place of the execution of the 
contract are admissible; not to vary or modify the contract, but to 
show that it had no legal existence. 

Fraud being alleged, a wide range is given to establish it. "Human 
affairs consist of a complication of circumstances so intimately inter
woven as to be hardly separable from each other. Each dates its 
birth to some preceding circumstances and in its turn becomes the 
prolific parent of others " 1 Greenleaf on Evidence, 
15th Ed. § 108; 1st Ed. Am. & Eng. Enc. of Law, Vol. 4, page 
863; Arn. Pwl' Co. v. U. 8. 2 Peters, 358; Strdc v. Sope/r, 16 
Maine, 293, 33 Am. Dm~. 665; Stewart v. Hcinson, 35 Maine, 506, 
507; State v. Wal/;,er, 77 Maine, 488, 490; State v. 1ffruldoa;, 92 
Maine, 348; 1st Ed. Am. & Eng. Enc. of Law, Vol. 21, pages UH, 
100; ib. Vol. 4, page 865; Deer Isle v. Winfo11Jort, 87 Maine, 
37, 44; Wharton on Evidence, 2nd Ed., Vol. I, page 35, note 1; 
Jones on Evidence, Vol. 2, § 440; Holley v. Ymmg, 66 Maine, 520, 
523. 

A replevin writ does not anthoriz;c a search. The property must 
be taken from the defendant. Rarn:-;clell v. Biu•;wcll, 54 Maine, 546. 

Both the defense that the property was not in possession of the 
defendant at the date of the writ, and the alleged defense of the 
illegality of s1,1bject matter of the contract,-- the claimed design 
to purloin the logs, sought to be shown,- can be taken advantage 
of under the general issue without being specially plead. Spring
fielcl Bank v. Jferricl.,, 14 Mass. 321, 322; Wheeler v. Russell, 17 
Mass. 257. 

Such a defense " is one outside the real merits of the case, and 
although an issue might possibly be made on it, yet it 
need not necessarily be pleaded. But if it comes to the knowledge 
of the court in any proper manner it will refuse longer to entertain 
the proceedings." It is like collusion in an action of divorce or 
champerty in the assignment to plaintiff of the claim in suit. 1st 
Ed. Am. & Eng. Enc. of Law, Vol. 3, page 87, note 1, and cases 
there cited. 

There was no inconsistency in the defenses. And, besides, there 
were horses enough so that a return of some might have been ordered 
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under each defense. Cobby on Replevin, § 565. Gayno'J' v. Blewitt, 
69 Wis. 582, 34 N. W. Rep. 725. 

SITTING: vVISWELL, C .. J., E)fERY, \VHI'rEHOUSE, STROUT, FOG

LER, PEABODY, JJ. 

FOGLER, J. This is an action of replevin. The verdict was for 
the plaintiff and the defendant excepts to the rulings of the presiding 
justice in four instances. 

The following facts appear by the exceptions: October 10, 1899, 
by an agreement in writing by and between the plaintiff and the 
defendant, the defendant agreed to cut, haul arnl drive into the main 
Penobscot river, certain spruce, pine and cedar logs to the amount 
of one million feet or more, at the agreed price of six dollars and 
fifty cents per thousand feet for spruce and pine, and seven dollars 
and fifty cents per thonsand feet for cedar. It was also stipulated in 
the agreement that should the logs cut under the agreement, upon a 
re-scale for sale, over-run the stumpage scale, the defendant should 
be paid for such over-run seven dollars and fifty cents per thousand 
feet for spruce and pine, and eight dollars and fifty cents per thous
and feet for cedar. By the contract the defendant agreed that all 
the horses and camping outfit used in carrying on the operations, 
except what should be hired, should become the property of the 
plaintiff.-; until the contract should be fulfilled and settlement made. 

December 9, 1899, the defendant by a bill of sale by him signed, 
conveyed to the plaintiffs the property replevied in this suit, consist
ing of ten horses "with haruesses, sleds and hitch and rigging, all 
the camp outfit now at Elm Stream." 

The defendant pleaded the general issue, non cepit, and by brief 
statement that the property of the goods and chattels replcvicd was, 
at the time they were replevied, in the defendant, and not in the 
plaintiff; that the bill of sale above mentioned was obtained of the 
defendant by fraud through a certain false and fraudulent represen
tation made by the plaintiff, McLeod, to the defendant; that the 
provision in the contract that his horses and outfit should become the 
property of the plaintiff was not reacl or made known to him at the 
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time he signed the eontraet, and that the plaintiff fraudulently, with 
the intent to obtain the defendant's signature to the contract, failed 
and omitted to make such provision known to him, by reason 
whereof the said provision is not genuine, but null and void; and, 
lastly that both the agreement and the bill of sale are not genuine. 

The exceptions state that the <lcfornlant could neither read nor 
write and he signed both instruments by mark. 

Neither the amount of logs cut by the llefcmlant, his compensation 
therefor, nor the faet that a hala11ce was due the plaintiff from the 
defendant on the logging operations was in dispute at the trial. 
There was a special finding by the j nry that the hill of sale was 
executed by the defendant with full knowledge of its contents. 

vV e will now proceed to examine the exceptions seriatim. 
1. The plaintiff, lVIcLeod, upon cross-examination, was asked by 

the defendant's counsel the following question, "Didn't you state to 
Mr. Johnson (the defendant) in Mr. Marsh's office in Oldtown at the 
time this contract was executed, that if he could bnry up any of 
those logs or put them under the ice and not let the scaler turn in a 
true account of them, that he could make something out of it?" The 
presiding j nstice excl nded the q nestion, to which ruling the defendant 
excepts. vV e think the ruling was correct. The contract between 
the parties was in writing signed by them. Its terms are clear and 
unambiguous. In the absence of frall(l both parties are bound by 
the writing. The <luties and rights of the defendant arc fully 
expressed in the contract. No words spoken by the plaintiff could 
affect his duties or his rights. The language supposed by the ques
tion docs not tend to prove fraud in tl1e inception of the contract. 
It docs not appear by the exceptions that the 8upposed words, if 
spoken, were intended to induce or <lid induce the defendant to sign 
the contract. If spoken it was a mere suggestion upon which the 
defendant might, or might not act, as he saw fit. It is contended by 
the learned counsel for the defendant, that as the supposed words 
were spoken at the time the contract was executed, they are a part of 
the res gestae and therefo~e admissible. Words spoken or acts done 
when the act litigated is being executed are not always res gestae. 

In Cm·tcr v. JJ1wlwman, 3 Ga. 513, the rm, gestae is defined to 
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mean the circumstances, facts and declarations which grow out of 
the main fact, are contemporaneous with it and serve to illustrate 
its character. 

Mr. vVharton says, "The res gestae may, therefore, be defined as 
thoRe circumstances which arc the undesigned incidents of a par
ticular litigated act, which are admissible when illustrative of such 
act. These incidentH may be separated from the act . by a lapse 
of time more or less appreciable. They may consist of speeches of 
any one concerned, whether participant or bystander. They may 
comprise things left undone as well as things done. Their sole 
tfo,tinguishing feature is that they should be the necessary incidents 
of the litigated act; necessary in this sense, that they arc a part 
of the immediate preparations for, or emanations of such act, and are 
not produced by the calculated policy of the actors." 1 \Vharton on 
Evidence, § 259. 

In the light of the foregoing definition, the words supposed by the 
<ptestion to have been spoken by the plaintiff cannot be rcgar<led as 
pars rei gestae. 

II. The defendant offered to show by his own testimony the con
versation between the parties to the contract, at the· time and place of 
its execution, concerning the provisions therein relating to extra com
pensation to the defendant for any amount that the sale scale of the 
logs should over-run the stumpage scale. The defendant's counsel 
eontended that the testimony was admissible as a part of the res ges
tae. The presiding justice mled that the testimony· was inadmissible 
a1Hl exclndml it, to which ruling the <lefondant excepts. 

The testimony was properly excluded for the reasons given with 
refr~rence to the first exceptions. There is no ambiguity in the clat1t·e 
above reforre<l to. If the conversation offered in testimony took 
place before the contract was signed, it ,vas inadmissible as the con
tract was afterwards reduced to writing; if it took place after the 
signing it was clearly inadmissible. 

III. Evidence was introduced by the defendant tending to show 
the property in some of the horses described in the bill of sale, 
to be at the <late of the writ in penmns not parties to this suit. 
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Counsel for defendant contended that under the first count in the 
brief statement property of some of the chattels in controversy could 
be shown in persons not party to the suit, for the purpose of defeat
ing recovery thereof by the plaintiff. 

The presiding justice ruled that such evidence was only admissible 
as bearing upon the <lefcndant's conduct, and, that if the jury should 
find that the bill of sale ,vas execute<l and delivered by the defendant 
with foll know ledge of its contents, he wonld be estopped in this 
snit from setting up title in third parties at the date of the writ 
not deriving title from the plaintiff...,, 

To this ruling exceptions were taken by the defendant and allowed. 
The defendant by his pleas alleges that, at the time when the <"hat

tcls were replevied, they were the property of the defendant and not 
the property of the plaintiff. The burden was upon the plaintiff:.., to 
prove property in themselves. 

To prove their title the plaintiff..., introdnce a bill of sale with a 
covenant of warranty of title from the defornlant to themselves, and 
in which the defendant avonche;-; himself to he the trne arnl lawful 
owner of the chattels. 

The jury found specially that the bill of sale was execute<l by the 
defendant with foll knowledge of its contents. 

The defendant is estoppe<l as against the plaintiff..., by his bill of 
sale and covenants therein containe<l from setting up title in the 
property or any part of it in a third party, unless the title of the 
third party be derived from the plaintiffs. 1 Greenl. on Ev. § 

24; J-Imnmoml v. 1Viwduum, 41 Maine, 177, GG Am. Dec. 219; 
1hnple v. Pm-ti-idye, 42 Maine, .Gti; De11•<',IJ v. Field, 4 Met. 381, 
3S Am. Dec. 37G ; Bn1·slc.1J v. Jlmnilton, 1 f> Pick. 40, 25 Am. Dec. 
433; 0. Sheldon Uo. v. Cooke, 17 7 MasH. 441 ; Dezell v. Oddi, 3 
Hil1, 215, 38 Am. De<'. G28. 

IV. The defendant excepts to a ruling of the presiding justice that, 
under the pleadings, the defendant could not show himself not in 
possession of the chattels in controversy at the date of the writ for 
the purpose of defeating the action. The exceptions cannot be sus
tained, as the issue involved in the ruling is not raised by the plea. 
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The only question regarding the property raised by the plea is that 
of title. 

1. 

2. 

•.) .,. 

4. 

J,_}eccpt·ion.s 01-'<'-1"J'nlcd. Jndymcnf on the V(wd-ict. 

HENRY J. CoNLRY, Admr. 

V8. 

PORTLAND GAs Lrmrr COMPANY. 

C;nm berlaml. Opinion March 18, 1902. 

Pleudi11g. /)eath by Wrongful Act. I1nmediate Death. Stat. 1891, c. 124-. 

jfoNs. Pub. Slut. 188'1, c. 24-. 

In an action by an administrator for negligently c:uudng the <leath of his 
inte8tate, there "·as no averment in either count that the <lecea8ed died 
immediately; but in the firHt and Hecond counts it is alleged that he died 
"within twenty minutes;" and in the thinl count that he "received injur
ies from which he thereafterwards <lied." 

In the fin,t count it also atlirmatively appeared by express averment that 
he" suffere<l much in b01ly and mirnl," arnl in the second count it failed to 
appear, either by inference or direct averment, whether he became uncon
scious from his injuries or endured consciom; suffering while he survive<l. 
There is therefore no substantial ground for distinguishing the declaration 
in this case from that in ,",'1rn·yer v. Perry, 88 Maine. It is true that in this 
case the decedent HnrvivP<l his injurie8 only twenty minutes, while in that 
he livP<l about an hour. But the agoniPs of h0<ly and mirnl which "no 
word can S}H"ak "may in one case be 8Uffered in twenty minutes, and much 
larger damages may be required as compenHation in such a east\ than for 
the sufft>ring of many hours or <layH from injuries of a diffen•nt character. 

Jleld; that the plaintiff in this case l'laims in his dt>daration to n:>covtc'r 
<·ompensation for the 1wcu11iary injuries resulting to the wi<low and chil
dren from the death of the decedent; but de:-;cribes only a caustc• of action 
at common law in which the damages n•covere<l must be for the benefit of 
the estate generally, and not for the exclusive benefit of the widow and 
children. 

As construed by our court it is obvious that the statute of 18Dl affords a 
right of action for "injuries causing death" substantially like that given 
to employees by the Employers' Liability Act in Massachusett8. The third 
section of that act gives a right of action" where an employee i8 instantly 
killed or dies without cm1scio1rn .rn.ff'eri11g." 



282 CONLEY V. GAS LIGHT CO. [96 

11. Whether in the case at bar it might not reasonably be considered an 
immediate death within the meaning and purpose of our stHtute, if the 
<lecedent immediately became unconscious after hil'l injury and remained 
in a comatose state for twenty minutes, or even for Heveral hourn or dayl'l 
until life became extinct, it is unnecessary here to deten11i1w. 

1"i'((wyer v. Perry, 88 Maine, 42, aflhmed. 

Exceptions by defendant. Sustained. 

Action against the defendant company to recover damages for 
negligently causing the death of William John Cary, one of its' 
employees. The declaration contained three counts, and the defend
ant demurred generally to the declaration and specially to each 
count. The presiding justice ovcrrulc<l the <lcnmrrers pro fimrn1. 

The case appears in the opinion. 

Plaintiff's declaration was as follows: -

In a plea of the case, and the plaintiff says that on the eleventh 
day of August, A. D. 1900, at Portland, in said Cumberland county, 
the defendant, by its servants and agents, controlled and used a cer
tain building on"\¥ est Commercial street, in said Portland, for manu
facturing and furnishing gas to its patrons, and that at the same 
time the said William J ohu Carey, then alive, now deceased, was 
lawfully in and about said company's lmihling on said ,vest Com
mercial street as an employee and in the performance of his duties, 
arnl that on said eleventh day of August there was in and about 
sai(l building a receptacle for gas and pipes extending aromHl 
through the building through which sai<l gas passed; that 
there was then arnl there great danger of the escape of 
gas from the gas pipes if they were defective or negligently 
kept, and that said gases, either alone or mixccl with atmos
pherie air or ignited hy fire, were dangerous cxplosin~s, all of 
which were known to the dcfonclant or, in the exercise of due 
care, should have been kno,vn, that said defondant owccl to the sai<l 
,Villiam John Carey the duty of so conducting itself and doing and 
acting on the premises in carrying on its business that said ,villiam 
John Carey should not suffer i1\jury or damage by reason of any 
negligence 011 the part of the defendant in allowing or permitting the 
accumulation of dange1·0Hs gases in arnl about tlw lmil<ling not 
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properly retained and confined, and in failing to guard or inspect 
said pipes and tanks in which the gases were to be retained, and in 
failing to have, at all times, men ready and able to repair any break, 
defect or leak which might occur in said tank and pipes. And the 
defendant well knew, through its servants and agents, or in the 
exercise of due care, ought to have known, that said tanks, gas pipes 
and the connections attached to them and the means of receiving and 
disposing of the gases then and there manufactured were old, broken, 
rotten and improperly constructed and not suitably arranged for the 
purpose of carrying on the business with safety to employees and 
persons then and there rightfully in and about said building in the per
formance of their duties. That the defendant negligently failed to 
guard and keep in proper repair said pipes and tanks and negligently 
permitted the building to be filled with explosive gases, negligently 
suffered said pipes and tanks to remain ont of repair, weak, defective 
and dangerous and negligently failed to inspect said pipes and tanks 
or properly keep them in serviceable condition and to keep a sufficient 
number of men properly instructed to guard against accident from 
explosion by the escape and accumulation of dangerous and explosive 
gases into said building and the accunrnlation thereof and permitting 
fire to be where the gases would be ignited by fire and to speedily 
repair any breaks, defects or leaks which might occur. That, by 
reason of said negligent acts and ·omissions and negligent condition 
of the defendant, its servants and agents as aforesaid, the said 
William John Carey, on the eleventh day of .August, A. D. 1900, 
while rightfully in and about said building and in the exercise of due 
care, was severely i1~jured and killetl by the explosion of gaHes ,vithin 
sai<l space arnl suffere<l much in body and mind and died within 
twenty minutes, from the result of the injuries then and there received. 
By reason of all which said defendant has become liable, by force of 
the statute in such case made and provided, to the plaintiff in his said 
capacity for such damages not exceeding five thousands dollars 
($5,000.00), as will be a fair and just compensation for the pecuniary 
injuries resulting from the death of said ,vmiam J olm Carey to 
Margaret Carey, widow, and Margaret Amelia Carey and Mabel Agnes 
Carey and William .r. Carey, ehil<lren of said ,villiam .John Carey. 
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And the plaintiff avers that said damages amount to the sum of 
five thousand dollars ($5,000.00). 

Also, for that the said William John Carey, at said Portland, on 
the eleventh day of August, A. D. 1900, then alive, was in the employ 
of the defendant in its gas works, so-called, on \Vest Commercial 
street, in said Portland, in the exercise of due care, and rightfully in 
and about the lmilding where said works were then and there in 
operation, and whereas the said defendant was then and there and for 
a long time prior thereto had been in the possession, use and control 
of said gas works and was then and there in the possession of said 
works, including the tanks, pipes, machinery and running gear of the 
same, and the defendant then and there, by its servants, had the 
government and control of said works aml pipes, tanks and machinery; 
yet the defendant, not minding or regarding its duty in this behalf~ 
did then and there and for a long time prior thereto negligently and 
wrongfully maintain the said gas works, machinery, pipes, tanks and 
other vessels used in and about said works in a dangerous condition 
in carrying on the defemlant's business, and that by reason of the 
same, and without notice to the said \Villiam ,J olm Carey and without 
fault of the sai<l \Villiam .John Carey, and by the neglect of the 
clefondant to guard the gases and avoid explo:;iom; and to have the 
pipes and tanks and other appliances and other things used in carry
ing on the business of the gas company thereat properly a(ljusted, 
that the said gases escaped and exploded and the said J,)ipes were torn 
asunder and the said William ,John Carey was severely injured in his 
head, lacerated awl cut in different parts of his person and other 
bodily i1~uries were sw.;tained by hin1, and solely from such injuries, 
and from no othel' muse, said \Villiam John Carey diecl within a 
short time, to wit, within twenty minutes after sai(l i1~juries -were 
rcceivecl. Arnl the plaintiff avers that all the injuries arnl damages 
which then and there resulted to the said William .John Carey 
rcsnlte<l solely from the negligence and want of care of the said defend
ant, its servants and agents and that the said \Villiam John Carey was 
without fault in the premises and suffered death as aforesaid solely 
through the defendant's negligence. By reason of all of which the 
defendant has be<~onie liable by forec of the statute in such case made 
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and provided to the plaintiff in her said eapacity for such damages 
not exceeding five thousand dollars ($5,000.00), as alleged a fair and 
just compensation for the pecuniary ir~uries resulting froni the death 
of said William John Carey to Margaret Carey, widow, and Margaret 
Amelia Carey and Mabel Agnes Carey ai1d William ,J. Carey, children 
of the said ,villiam ,John Carey. And the plaintiff avers that said 
damages amount to the sum of five thousand dollars ($5,000,00). 

Also, for that the plaintiff says that he is the administrator of the 
estate of William John Carey late of Portland in said county of 
Cumberland, deeeasecl, intestate, letters of administration having been 
duly issued to plaintiff by the judge of probate for the county of 
Cumberland; that the defendant owns and operates gas works on 
West Commercial street in said Portlarnl and was in control and 
management of the same on the eleventh day of August, A. D. l U00, 
and that on said eleventh day of August, A. D. 1 U00 the deceased was 
in the employ of the defendant in said gas works; that it was the duty 
of the defendant to furnish a competent arnl suitable superintendent, 
an engineer or machinist or some party understanding the business 
and qualified by practical knowledge to manage and control the tanks, 
pipes and machinery of the gas works tlwn arnl there used. That 
it was tl~e duty of the defendant to fornish suitable machinery, 
pipes, tanks and valves and other things in proper condition for 
the services require(l of it in said ,vorks. That it was also the 
duty of the defendant to protect said deceased from dangers and 
give proper warning and instruction to him as to the dangers 
attending the work in whieh he was engaged. That it was the 
duty of the defendant to see that its works and machinery and 
different attachments eonnected with the gas works were in suffi
cient and proper condition so that the plaintiff doing his work should 
not be exposed to any dangers unreasonable or unnecessary or not 
ordinarily incident to his employment, but that the defendant regard
less of its duties in this behalf employed an engineer and other 
employees not sufficiently informed in the management of the machin
ery, works and appliances of the gas works to properly manage the 
same so that they might be used with comparative safety and per
mitted defects to exist in the machinery, gearing, pipes, tanks and 
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connections, valves and other machinery and tools which were used in 
carrying on the busines~ of the gas company and gave no sufficient 
warning or caution to the deceased as to the dangers attending the 
business in which he was employed and left the machinery and other 
portions of the works in a condition which greatly enhanced the peril 
of the deceased in performing his work. That the defects arose from 
or had not been discovered, owing to the negligence of the defendant, 
its servants and agents or of that person in its service by it intrusted 
with the duty of seeing that its works were in proper condition; that 
by reason of said negligence of the said defendant in the selection of 
Haid employees and by reason of the defective pipes, valves, connec
tions and other gearing and attachments and machinery used in and 
about the works and on account of the negligence of the company in 
not giving suitable instructions to the deceaHed and warning him of 
the danger and unsafe condition of the works of the company and of 
the machinery, gearings, and attachments used and from the resulting 
dangers owing to the escape of gases from tanks, pipes, etc., resulting 
from the negligence of the defendant, its servants and agents and also 
from the negligence of the defendant in allowing the fires to be where 
the gases could come in contact with them and from the general ncg-
1 igenee of the defendant its servants and agents in not properly 
attending to the machinery and gearing and in not furnishing 1-mitable 
and experienced and competent rnanager8 and superintendents and 
employees, the deceased while in said employment in said works and 
rightfolly engaged in the service of the defendant and while perform
ing work for which he was hired by the defendant aml while in the 
exercise of due care imffered personal injuries by the explosion of 
gases and by the flying pieces of metal, earth and rocks and by the 
destruction of the different pieces of machinery received injuries from 
which he thereafterwards died, by reason of all of which defects and 
negligence the said defendant has become liable by force of the 
statute in such case made and provided to the plaintiff in his said 
capacity for such damages not exceeding five thousand dollars 
($5,000.00) as will be a fair and just compensation for the pecuniary 
i11juries resulting from the death of said .William John Carey to Mar
garet Carey, widow, and Margaret Amelia Carey, and Mabel Agnes 
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Carey and vVilliam ,John Carey, children of said vVilliam .John 
Carey. And the plaintiff avers that said damages amount to the 
sum of five thousand dollars ($5,000.00). 

Defendant's demurrer was as follows:-
And now the said defendant comes, etc., and says that the plain

tiff's declaration is insufficient in law. 
And the defendant, as to the first count of the declaration, says: 

That the said count is not sufficient in law. 
And the said defendant shows to the court here the following 

causes of demurrer to the said declaration as set out in said first 
count, that is to say: 

1st: That it does not appear by the said declaration whose 
employee the plaintiff's intestate was or by whom he was employed 
in and about said company's building. 

2nd: That it does not appear by said declaration what contractual 
or other relations, if any, the plaintiff's intestate sustained to the 
defendant or whether he was in the employ of the defendant or some 
other person, or was a mere licensee. 

:3rd: That no cause is given or allege<l for the explosion of gases 
as claim eel by said plaintiff .. 

4th: That /-\aid declaration states no particular act or orn1ss1on 
upon the part of said defendant which should cause the alleged injury 
t.o plaintiff's intestate. 

Rth: That the defendant is not informed by sai<l declaration 
whether the alleged explosion occurred in said building, or about 
said building, nor within what space, nor where f-Juch alleged explo
sion is claimed to have occurred. 

Hth: That said declaration does not Hhow in what particular 
respect, if any, the said defendant was negligent, so that such charge 
of negligence may be understood or answered by the said defendant; 
nor does it show that the alleged injury to plaintiff's intestate was 
caused by any of the general instances of negligence claimed. 

And the defendant, as to the second count of the 1-aid declaration, 
says that the said count is not sufficient in law. 

And the defendant shows to the court here the following causes of 



288 CO:NLEY V. GAS LIGHT CO. [96 

demurrer to said declaration as set ont in said second count, that is to 
say: 

1st: It does not appear by said declaration in what capacity the 
plaintiff's intestate is claimed to have been in the employ of said 
defendant, whether as laborer, independent contractor, salesman on 
commission, or otherwise; nor does it appear what contractual or 
other relations, if any, the plaintiff's intestate sustained to the defend
ant. 

2nd: That said declaratioll does not state, nor does it inforrn Raid 
defendant of any particular act of negligence of which said defendant 
is claimed to be guilty; nor does it state whether the Haid gas works 
as a whole, nor whether any particular portion, nor whether all of 
the machinery, pipes, tanks and other vesselR used in and about said 
works are claimed to have been in a dangerous condition, nor in 
what respect any or all of them were dangerous. 

3rd: That said declaration does not inform said defendant of any 
particular place where alleged gases are claimed to have escaped and 
exploded, nor of any particular cause for such alleged escape and 
explosion, nor any particular reason for such alleged explosion, nor 
any particular respect in regard to which said works, machinery, and 
other things named were dangerorn, or in regard to which said 

defendant is claimed to have been negligent. 
4th: That Haid declaration does not state that said explosion was 

in, or whether it was about the said gas works, nor does it state 
that the plaintiff's intestate waH at any place where such alleged 
explosion is claimed to have occurred, nor docs it state that such 
alleged explosion was the cause of the injuries claimed to have been 
received by plaintiff's intestate, nor does it state any specific cause 
for such injuries. 

5th: That said declaration does not show in what particular 
respect, if any, the said defendant was negligent, so that such charge 
of ~1egligence may be understood or answered by the said defendant; 
nor does it show that the alleged injury to plaintiff's intestate was 
caused by any of the general instances of negligence claimed. 

And the defendant, as, to the third count of the said declaration, 
says that the said count is not sufficient in law. 
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And the defondant shows to the court here the following causes of 
demurrer to said declaration as set out in sai(l third count, that is to 
say: 

18t: That it does not appear by 8aid declaration in what capacity 
the plaintiff'8 intestate is claimc<l to liave heen in the employ of said 
defendant, whether m, laborer, independent contractor, broker, or. 
oth~rwise; nor does it appear what contractual or other relations, if 
any, the plaintiff's intestate sustained to the defendant. 

2nd: That said declaration docs not state any particular thing 
connected with the management of the 111adiincry, works and appli
ances named, concerning which it is claime<l the said engineer and 
said other employees were not sufficiently informed, so as to properly 
manage the same; that it does not state any particular defect which 
it is alleged existed in the machinery, gearing, tools and othl'r things 
named as being usell in carrying oll said dcfondant's business; nor 
doe8 it state what the condition was which it is alleged enhanced the 
peril of said plaintiff's inteHtate; and that Hai(l charges of negligenee 
alleged against said defendant in sai<l declaration are in all reHpccts 
wholly vague and indefinite and not H11ff-icient to inform said defend
ant of any partieular eharge of negligenee to whieh it can make 
answer. 

3rd: That Haid declaration docH not state that the alleged explo
sion of gases was caused hy said defondant, either negligently or 
otherwise; nor docs it state that the alh•gc(l destruction of the differ
ent pieces of machinery was eanscd by :-;aid defendant; nor does it 
state that the personal i11juries claimed to have been suffered by said 
plaintiff's intestate were eaused by or due to the said defendant. 

4th: That said declaration does not state or show in what par
ticular respect, if any, the said defendant was negligent, so that such 
charge of negligence may be understood or answered by said defend
ant; nor does it show that the alleged injury to plaintiff's intestate 
was caused by any of the general instances of negligence claimed; nor 
does it state that the said alleged personal injuries were caused by 
any person. '\Vherefore it prays judgment. 

VOL. XCVI 19 
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D. A. 1-ticcilwt, for plaintiff. i 

The allegations showing the employment and contractual :relations 
of plaintiff and defendant were sufficient. T¼tchs v. Gawrw, ! 11 Ohio 
Dec. 22; D. 0. JJiarcho v. Bitilders' I;•on Poundary, 18 1~. I. 514. 

The declaration in Bowrdrnan v. Oreighton, f):3 Maine, 17 ~ is easily 
distinguished from the one now under consideration. I 

In Kansas City 8. Co. v. Burton, 97 Ala. 240, it was 1iJ1c1 to be 
sufficient to allege that plaintiff was defendant's servant iand was 
injured while in the performance of his duties as such. l•)n:•dey R. 
Co. v. Chewing, 03 Ala. 24. 

It was mrneces:;,ary to allege in what the defects in works, etc., con
sist, if they are such that it is impof-;sible to describe tl1e111 with any 
degree of particularity; or, if they are more in the knowledge of the 
defendant than of the plaintiff, lesr-; certainty of (leseription is 
required. Vol. 1:3 Enclycl. Pl. & Praetiee, p. 808 et :-;eq.; Vol. 14 
Enclycl. Pl. & Practice, p. 335; Sun Antonio, etc., R. Uo. v. Admns, 
6 Texas Civ. App. 102; B1·idges v. North London, R. Co., L. B. 6 
Q. B. 377, 391; Byrne v. Boodle, 2 H. & C. 722; Kearney v. 
London, Brightori, etc., Railway Co. L. H. 5 Q,. B. ~111; L. R 6 Q,. 
B. 7.59; 1 Shear. & Redf. on N egligcnce, §§ 58, 60, arnl eases; Cox. 
v. Providence Gw-5 Co., 17 It I. 200. 

In an action against a gas company for injurie:-; to an employee 
caused by the explo:-;ion of a gas tank it is not necessary to allege in 
what the defect consists. Cox. v. Providence Gas Co., 17 R. I. HW; 
Schmicltkunst v. 8utro, 16 N. Y. Civ. Pro. 143; Wabash, etc., R. Co. 
v. Morg<m, 132 Ind. 430; lViilker v. Mitchell, 17 Wash. 582; Har
per· v. Nmfolk, etc., R. Co., 36 Fe<l Rep. 102; 8onthwc8t ImJJ. Co. 
v. Andrew, 86 v~i. 270; Galveston, etc., R. ()o. v. Omu:ford, 8 Texas 
Civ. App. 245; Dehority v. Whitcomb, 13 Ind. A pp. 588; Georgia 
Pew. R. Co. v. Propst, 85 Ala. 203; Birrninr;harn R. & E. Co. v. 
Allen, 99 Ala. :359, 20 L. R. A. "157; Evansuille, etc., R. Co. v. 
Doan, 3 Ind. App. 4.53; Evaruwille, etc., .R. Co. v. JJiculclit.--v, 134 Ind. 
571; Coed Bltiffs JJiin. Co. v. vVi:dt8, 6 Ind. App. 34 7; Bender v. St. 
Louis etc., R. Co. 137 Mo. 240; Lyon v. Union Pew. R. Co., 35 Fed. 
Rep. 111. 

The allegations as to defendant's negligence are sufficient to with-
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Htaml demurrer. 14 Encycl. PI. & Pral'tice, :3:32 et seq.; 1llal'!f Lee 
Coal Co. v. (}luincliss, U7 ~lla. 171 ; IA!rwh v. IJnsh, 57 Ala. 145; 
llfcGoniglc, etc., R. Co. v. Clcmrnitt, 1D Ind. A pp. 21, 4D N. E. Rep. 
38; Grienbc v. ;Jfilwffnl·ee, de., R. C'o., 42 Iowa, 376; Rogers v. 
TrlU'8clalc, 57 Minn. ] 2G; (hntml R. C'o. v. ]lorn, 38 N. ,J. L. 133; 
Snyder v. Wheeling EIN·. Ch., 4:3 ,v. Va. WH, G4 Am. St. Rep. 
922; Uren v. l1Iinir1g Co., (Wash.) n4 Pac. Rep. 174. In an action 
for negligence the de<'laration need not state with particularity the 
act of omission or conrn1ission which com,tituted the negligence or 
wrong. Bcn1.s v. Gaston Om•; Coal Co., 27 \V. Va. 285, 55 Am. 
Rep. 304; citing Hm.oker v. R. Uo., 1 G W. V:1. G28, 3G Am. Rep. 
825; Uoy:-m·e11 v. R. 0>., 5 WaHh. 4ii, :3 I Pac. Hep. 411; Unnniny
lw11i v. Los Angele.-; R. C'o., ] If> Cal. 5(i 1 ; U1wun."'11(;s v. JVrdional 
Fwrnacc Co., GO Wi:-;. tm:3; Allm·fon Paekiny Co. v. Ji.,r;an, 8G Ill. 
253, 29 Am. Rep. 28. 

The declaration identifies with rmsonahle C'ertainty the place 
where the explosion occurred arnl where the plaintiff was injured. 

A1tg. P. JJionlton, for defendant. 

SITTING: \V1swELL, C. ,J., \VHrTEHousE, HTROUT, FouLER, 

PEABODY, JJ. 

\VHITEIIOUSE, J. This iH an aetion against the defendant com
pany to recover damages for negligently causing the death of vVilliam 
John Carey, one of its employee:-;. The declaration contains three 
counts, and the defendant demurred generally to the declaration and 
specially to each count. It is urnwcessary to consider the numerous 
ol~jections to the form of the pleadin~R pointed ont and insiste<l upon 
as the grournlH of the special demurrer, for it is the opiuion of the 
court that e,tch of the counts must be held insufficient for a substan
tial reason common to them a] I, not specified as a cause of special 
demurrer, but interposed as an objection under the general demurrer. 

Each count in the declaration was manifestly designed to set out a 
cause of action "for i1tjnries causing death" under the provisions of 
chapter 124 of the Public Laws of 18Hl, for it is provided in the 
second section of that chapter that " the amount recovered in every 
such action shall be for the exclusive benefit" of the widow and chil
dren, and be "a fair and just compensation, not exceeding five ,thous-
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and dollarR, with reference to the pecuniary i1uuries resulting from 
such death to the persons for whose benefit such action is brought;" 
and each count in the plaintiff's declaration concludes as follows: 
"By reason of all which said defomlant has become liable, by force 
of the statute in such case made and provided, to the plaintiff in his 
sai<l capacity for such damages, not excee<1ing five thousand dollars, as 
will be a fafr and just compensation for the pecuniary injuries result
ing from the death of sai<l \Villiam ,Tolin Carey" to his widow and 
children. But it is nowhere averred in either count of the declara
tion that \Villiam John Carey died imme<1iately from the effeet of his 
m.1uries. The fin,t count alleges that he ",vm; severely injured and 
killed by the explosion of gases an<l suffered 111twh in body 
and mind and died within twenty rninutes, from the re:-;ult of the 
injuries then arnl there receive(!;" the secornl count represent:-; that 
he "was severely injure(! in his head, lacerated and cut in ditforent 
parts of hi:-; person and other bo(1ily i1uuries were su:-;tained by him, 
and solely from such injuries, arnl from no other cause, said \Villiam 
,John Carey died within a short time, to wit, within twenty minutes 
after 8aid injuries were received;'' and the third count simply states 
that he "received injuries from which he tlwreafterwards <lied." It 
is obvious that there is here no avcrment in either count e<1 uivalent 
to an allegation of immediate death. 

A preei8ely similar <p1estion was presentc<l on general demurrer in 
S((wyer 1,. PC/'ry, 88 Maine, 42, for the express pnrpm,c of obtaining 
from this eourt a judicial eorn.;truction of the statute of 18DI, c. 124, 
here in question. In that case the conclusion was, that the act was 
intended by the legislatnre to apply to cases where the persons injured 
die immediately; and inasmuch as it was not allege(l in the declara
tion that the injure<l person die(l immediately, but on the contrary it 
was averre<l that he lived "about an hour," it was held that the 
declaration described only a common law right of action in whieh the 
damages recovered must be for the benefit of the decedent's estate 
generally and not for the exclusive benefit of the widow, and that in 
the form presented, declaring that the action was brought for the 
benefit of the widow of the deceased, the declaration was demnrrable. 
In the opinion it is said by the court: "And when we say that the 
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death Jimst be immediate we do not mean to say that it must follow 
the injury within a period of time too brief to be perceptible. If an 
iqjury severs some of the principal blood vessels and causes the person 
injured to bleed to death, we think his death may be regarded as 
immediate though not instantaneous. If a blow upon the head pro
duces unconsciousness and renders the person injured incapable of 
intelligent thought or speech or action, and he so remains for several 
minutes and then dies, we think his death may properly be considered 
as immediate though not instantaneous." 

In the -case at bar it has been seen that there is no averment in 
either count that the injured person died immediately, but in the first 
and second counts it is alleged that he "died within twenty minuteH," 
and in the third count that he "received injuries from which he there
afterwards died.'' 

In the first count it also affirmatively appears by express averment 
that he "suffered much in body and mind;" and in the second count 
it fails to appear, either by inference or direct averment, whether he 
became unconscious from his injuries or endured conscious suffering 
while he survived. There is, therefore, no substantial grpund for 
distinguishing the declaration in this case from that in Sawyer v. 
Per,ry, supra. It is true, that in this case the decedent survived his 
injuries only twenty min\1tes, while in that he lived about an hour. 
But the agonies of body and mind which ''no word can speak" may 
in one case be suffered in twenty minutes, and much larger damages 
may be required as compensation in such a case than for the suffering 
of many hours or <lays from injuries of a different character. 

As construed by our court in Sawyer v. Pe1·1·y, supra, it is obvious 
that the statute of 1891 in question affords a right of action for 
"injnri(1S causing death" substantially like that given to employees 
by the Employers' Liability Act in Massaclmssets. The third section 
of that Act ( c. 24, P. S. of l 887) gives a right of action "where an 
employee is instantly killed, or dies without conscious suffering;" 
and it was held in ]}Ia?'tin v. Bo.ston & ]}I aine Railroad, 17 5 Mass. 
502, that an action could not be maintained under this statute in a 
case where the injured person survived and endured conscious suf
fering lesH than one minute after the injury.

4 

See also Hodnett v. 
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Bo.~ton & .Albany Railroad, lGG Mass. 86; Green v. Srnith, 169 
Mass. 48G, Gl Arn. St. Hep. 29G; Willey v. Bo8ton Electric Light 
Co., 168 Mass. 40. 

vYhether, in the case at bar, it might not reasonably be considered 
an immediate death within the meaning and purpose of our statute, 
if the decedent in1111e<liately became unconscious after his injury and 
remained in a eomatose state for twenty minutes or even for several 
hour8 or days until lifo became extinct, it is unnecessary here to 
<letermine. It i8,, clear that the plaintiff in this case claims in his 
declaration to recover compensation for the pecuniary injuries result
ing to the widow and children from the death of the decedent, but 
describes only a cause of action at common law in which the damages 
recovered must he for the benefit of the estate generally, and not for 
the exclusive benefit of the willow and d1iltlren. The entry must -
ti 1erefore he, 

\VII,LIA~r 11. HARLOW 

FRANK I. BARTLE'r'r AND C1'rY OF BANGOR, 'f'nusTEE, 

AND J. F. \VomnuN & Co., CLAnfAN'rs. 

Penobscot. Opinion lVfarch 18, 1902. 

1. A trustee proceRR, though in form an action at law, is in Hubstance an 
equitable proceeding to determine the owner:.;hip of a fun<l in diRpute, 
especially when a claimant has appeared a:-; in this case, and become a 
party to the suit. 

2. As between the plaintiff and claimant equitable considerations must pre
vail so far as the nature of the process will admit. 

3. Any order, writing or act which makes an appropriation of a fund 
amounts to an equitable as:.;ignment of that fund. 
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4. Equity (lif,regards mere form; if the right exii-;ts, even if it is not formally 
manifested, it will afford both reme1ly and relief. In equity no particular 
form iR necessary; any writing, or even an act, which plainly makes an 
appropriation of the fund or property, will be eRteemed an ar-;signment. 

An instrument in writing, in which the defemlant for value received "agrees 
to pny" to the claimants the amount 1lue him from the city of Bangor for 
sPrviceR aR fireman, addn·sRed to the city tre:umn'r arnl recorded in the 
city dt>rk'R office, may reasonably be <leeme<l equivalent to a direction to 
that oftie<:>r to pay to the claimants the balance <lue the defernlant, arnl 
accordingly be hel<l to operate as an e<1nitable asRignment to them of that 
particular fund. \Vhen duly recorded it waH suflicient to protect the 
rights of the claimants against a subst>quent attaching ert>ditor. 

On report. Judgment for claimant in trustee process. 

The (piestion was whether the fonds disclosed in the hands of 
the trustee, the city of Bangor, belonged to the claimant under an 
assignment to him by the defendant, or to the plaintiff under his 
attachment. 

The case appears in the opinion. 

1 L JI Patten, for plaintiff. 
'The writing urnler which the claimant seeks to recover the fond 

in dispute is 13imply a promissory note, not ·an assignment. 
A reconletl promissory note cannot be constrned as an assignment 

of wages. 
The paper given by defendant to claimant cannot operate as an 

assignment by any principle of law. L1~ff' v. ]>ope, 5 Hill, 413; I-fall 
v. F/((ndc1·s, 83 Maine, 242, 23 Arn. St. 11ep. 77 4; Bnlla'!·<l v. Ran
d ult, 1 Gray, GOG, GI Am. Dee. -1:33. 

\Vhilc there arc words in the note which purport to give notice to 
the city trmsurer; yet, so for as the cvitlencc discloses, no such. notice 
was ever given, nor was there any verbal or written acceptance by the 
city or any authorized person. Arnl the burden is on the claimant. 
Jenness v. Wluu:fl, 87 Maine, 309; 1-Iaync.-; v. 1Ywrnzx·wn, 80 Maine, 
125; Tlwrnp:•wn v.· Recd, 77 Maine, 425, 52 Am. Rep. 781. 

The fact that the note was payable out of a particular fund, does 
not convert it into an assignment of that fnn<l. Whitn(\1/ v. Eliot 
.Nutional JJunl.:, 137 Mass. 351, 50 Am. Rep. 316. 

Equitable assignments seem to he in the nature of orders not 
a('cepted, rather than promissory notes. In this case no third person 
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is requested to pay, the promissor himself says "For value received 
I hereby agree to pay," etc. 

"Thile the courts have decided that the intention is to govern, yet 
the instrument must not he inconsistent with such an interpretation. 
Ga1·nscy v. Um·dne-1·, 4H Maine, 1 G7. 

R J. Jl,Jm-t-in and 1 I . ./J;J. Cooli, for claimant. 

Sr'rTING: \VrnwELL, C. .J., El'lrnnY, WHr'rEHOUHE, S'rROU'r, 

SAVAGE, Pmn:ns, .J.J. 

,v IIITEHOUSE, J. This is a trustee process in which the claim
ants, .J. F. \Voodman & Co., assert tit.le to the fund disclosed hy 
virtue of an instrument of the fol lowing tenor: 

" Bangor, Oct. l 5, 1 900. 
To Henry 0. Pierce, 

City Treasurer: 
For value received I agree to pay to ,J. F. \Voodman &, Co. what 

there may be due me now, and also the balance due me January 
1st, 1901, from the city qf Bangor for services as fireman. 

Frank I. Bartlett." 

This instrument was duly recorded in the office of the city clerk 
of Bangor, October lG, 1900. The two services of the trustee writ 
were made December 14 and December 31, 1900, respectively. A 
process of this kind, though in form an action at Jaw, is in substance 
an equitable proceeding to determine the ownerHhip of a fond in dis
pute, especially when a claimant has appeared as in this case and 
become a party to the suit. J<'n'IWN8 v. JV!unjj-; 87 Maine, 307. 
"As between the plaintiff and claimant eq uitablc considerations must 
prevail so far as the nature of the process will admit." lfaync.c; v. 
Thornp,'wn, 80 Maine, 12G. 

In the case at bar it is not in controversy that at the time of the 
alleged assignment to the claimants, the principal defendant was 
indebted to them in a sum equal to the amount disclosed by the 
trustee. There was, in fact, a valuable con8idcration for an assign
ment of the fund. 

But the plaintiff contends that the paper of October lG, 1900, of 
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the tenor above given, by force of which the claimants seek to estab
lish their right to the fimd, is simply a promissory note which cannot 
under any principle of law operate as an assignment to the claimants. 

It has been seen that the instrument is addressed to Henry 0. 
Pierce, city treasurer, and that the defendant therein agrees to pay to 
the claimants the amount due "from the city of Bangor for services 
as fireman." The terms of the instrument itself conclusively negative 
the idea that it might have been intended as an ordinary promissory 
note. The direction of the paper to the city treasurer, the express 
mention of the particular fund which was to be paid to the claimants, 
and the omission to make the instrument negotiable in form, dis
close an obvious intention on the part of the defendant to effectuate a 
tran.13fer to the claimants of the entire balance of his salary as fireman 
for the city of Bangor for 1900, and to appropriate the amount to 
the payment of his indebtedness to them. That this was the mutual 
intention of the parties i;3 also evidenced by the fact that the instru
ment was promptly entered for record in the city clerk's office m 
accordance with§ 6, c. 111, R. S., which requires an assignment of 
wages to be so recorded. 

Under such circumstances it is clearly the duty of the conrt to 
allow the intention of the parties to this instrument to prevail, if this 
may be done consistently with the established principles of law and 
equity. 

"It is an established doctrine that an equitable assignment of a 
specific fund in the hands of a third person, creates au equitable prop
erty in such fund. In order that the doctrine may apply an<l 
that there may be an equitable assignment creating au equitable 
property there must be a specific fund, sum of money or debt actually 
existing or to become so in futuro, upon which the assignment may 
operate, and tl~e agreement, direction for payment or order must be 
in effect an assignment of that fund, or of some definite portion of 
it." 3 Porn. Eq. Jur. § 1280; National Exchange Barile of Boston 
v. ]}fcLoon, 73 Maine, 498, 40 Am. Rep. 388. In White v. Kilgore, 
77 Maine, 571, the opinion quotes with approval the language of 
Story's Eq. Jur. § 1047, that "any order, writing or act which makes 
an appropriation of a fund amounts to an equitable assignment of 
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that fund." In Ga1-rtsey v. Gardne,1·, 49 Maine, 167, the court held 
that the assignment of a debt might be made by parol, and might be 
inferred from the conduct and acts of the parties. See also Spmgne 
v . .F1·anlifort, 60. Maine, 253, and Si1npso1i v. Bibber, 59 Maine, 196. 
So in Bower v. Elaclden Bhw Store Go., 30 N. J. 171, an instrument 
saying "I hereby agree to- assign," etc., was held to operate as an 
equitable assignment. In the opinion the court said: "Equity dis
regards mere form; if the right exists, even if it is not formally mani
fested, it will afford both remedy and relief. In equity no particular 
form is necessary; any writing, or even an act, which plainly makes 
an appropriation of the fond or property, will be esteemed an assign
ment." See also Wrdcott v. Richrnan, 94 Maine, 364. 

The instrument in the case at bar, in which the defendant "agrees 
to pay" to the claimants the amount due him from the city of 
Bangor for services as fireman, addressed to the city treasurer and 
recorded in the city clerk's office, may reasonably be deemed equiv
alent to a direction to that officer to pay to the claimants the balance 
due the defendant, and accordingly be held to operate as au equitable. 
assignment to them of that particular fond. vVhen duly recorded it 
was sufficient to protect the rights of the daimants against a subse
q ncnt attaching creditor. 

Title of clainumfs snsf<f ined. 'lhudce d·isclw1·,qcd. 
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LEON DRAPEAU V8. lN'fERNATIONAL PAPER COMPANY. 

Androscoggin. Opinion March 18, 1902. 

Negrigence. 1lfaster and ,','ervant. Defecfroe .Macll'inery. 

1. An inexperienced laborer is not held to assume the risk of perils which are 
not called to his attention and of which he has no knowledge, but of such 
only as he knows, or by the exercise of ordinary care ought to know. 

2. The plaintiff was directed by the assistant superintendent to take a posi
tion near the capstan on the left-hand side of a wire cable seven or eight 
feet from the mill, used in drawing logs from a large pile into the water, and 
communicate to the operator of the drum-winder the signals received from 
the man at the log pile. But all the power that could be applied proved 
insufficient to move the logs to which the cable had been attached, and 
there was evidence to justify the plaintiff's contention that at the last 
attempt the cable slipped off of the capstan, vibrated agailmt the corner of 
the building, rebounded over the head of the plaintiff, and then swept 
back with resilient force against the plaintiff's left leg, causing a fracture 
of both bones below the knee. 

3. After a patient study of all the evidence in the case, it is the opinion of 
the court that the conclusion of the jury cannot be deemed uninistakably 
wrong in finding that such a capstan or winch-head, without an effectual 
guard to hold the cable in place, was not a reasonably suitable appliance 
to perform the work required under the circumstances existing at the time 
of the accident. It might reasonably have been anticipated by those in 
charge of the work, who had frequently seen the ca!Jle fly off from the 
capstan under similar condition:-;, and observed its tendency to vibrate to 
some extent after it left the capstan, that an accident would happen to· 
the Hignahmm either in the way it did happen or in some similar manner. 

4. Held; that there was sufficient evidence to support the conclm,ion which 
the jury probably reached, that the plaintiff ha<l not performed any regular 
Hervice as a signalman in connection with the working of thiH cable prior 
to the day of the accident; that his knowledge of the working of it prior to 
that time was only of that general and indefinite character which might be 
derived from the casual observation of a laborer who was not charged 
with any special duty in regard to it; and that he did not comprehend 
and fully appreciate the perils incident to the operation of it under the 
conditions existing at that time, but unhesitatingly assumed that no danger 
would be incurred in following the directions of his superior. Under these 
circumstances .his conduct is entitled to be viewed in the light of reason
able charity, and he should not be deprived of the benefit of a venliet in 
his favor which i:-; not shown to be clearly wrong. 
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Motion by defendant for new trial. Overruled. 
Case for personal i1tjuries to the plaintiff caused by a wire cable 

flying from the capstan on which it ran and breaking the plaintiff\, 
leg below the knee. 

1'he case is stated in the opinimi. 
D. J. JJ;IcGillic1ulrl.lJ and F. A. Morey, for plaintiff. 
G. D. Bisbee ancl R. T. Parlie1·, for defendant. 
Counsel argned, among other things, that the danger was one 

necessarily incident to the work or was caused by the carelessness of 
Martin, the plaintiff's follow-servant, in hitching to a log too high on 
the pile or in trying to haul down the whole pile at once. 

But the plaintiff has alleged that this place was dangerous because 
of the defective condition of the capstan. And he must prove his 
case as alleged. It is not enough for him if the case shows that the 
nature of the work necessarily rendered the place more or less 
dangerous under certain conditions. 

"The declaration must contain all the allegations necessary to 
make out the plaintiff's case. In this Rtate the general rules of 
pleading arc simple and muRt be adhered to." Bennett v. Dwvis, 62 
Maine, fr~A; 8horey v. Clumdlcr, 80 Maine, 40H; Coolbrnth v. ~Maine 
Cenfral Raih-owl Co., 77 Maine, 1 GG. 

Srrr'rING : \V ISWEI,L, C. ,J., E:YrnrtY, \V nrTEnousE, STn<HJ'r, Foo
LEn, PEABODY, ,JJ. 

\iV HITEIIOUSE, .J. In this case the plaintiff recovered a verdict of 
$510.1 H for penmnal i1uuries sm-,taine<l hy him while in the employ
ment of the dcfornlant company at the Otis mill in Chisholm, and the 
case comes to this court on a motion to set this verdict aside as 
against the evidence. 

In performing tlw work of drawing logs into the water from a 
large pile on the bank of the river, the defendant used a steel wire 
cable about three-fourths of an inch in diameter and 300 feet long. 
At the power end this cable was attached to a large spool or drum
winder set on the roof of the wood room about twelve feet above a 
platform that extended along the side of the paper mill close to the 
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hank of the river, a distance of about seventy feet. Over this plat
form and in line with it the wire cable was stretched from the drum
winder to the log pile, and was operated by water power. About 
half way down the platform the mill turns to the right at an angle of 
about UO degrees, and at this point a capstan or winch-head was 
placed, abont two feet above the platform, and so adjusted as to 
revolve upon a vertical shaft set in the platform as an axle. The 
pHrpose of this revolving capstan was to guide the cable around the 
corner of the mill and also to keep it in the middle of the <lrum
winder. The cable ran from the drum-winder on to the revolving 
capstan and thence bending to the right was drawn to the log pile 225 
foet distant. But at the time of the accident the capstan was not 
only twelve feet lower than the drmn-will(ler, but about the same dis
tance lower than the wood pile, and there was no appliance to hold 
the cable ou the capstan except a very narrow obli<p1e flange around 
the top of it. Thus when the power was applied, and the strain 
exerted on the cable, both ends of which were high above the cap
stan, there was a constant tendency of the cable to fly off of the cap
stan. Its liability to fly off depended largely upon the angle at which 
the logs were drawn and the height of the logs above the capstan. 

( )n the day of the accident the plaintiff was directed by the assist
ant superintendent to take a position near the capstan on the left
hand Hide of the cable, seven or eight feet from the mill, and com
lllllllicatc to the operator of the drum-winder the signals received 
from the man at the log pile. But all the power that could be 
applie<l proved insufficient to move the logH to which the cable had 
been attached, and there was evi<lence to justify the plaintiff's con
tention that at the last attempt the cable slipped off of the capstan, 
vibrated againf--t the corner of the building, rebounded over the head 
of the plaintiff, and then swept back with resilient force against the 
plaintiff's left leg causing a fracture of both bones below the knee. 

The plaintiff contended that the capstan, as then constrneted, was 
unprovided with any sufficient guard or flange to prevent the cable 
from thus slipping off when in 01wration, and that it was an unsuit
able and defective appliance to accomplish the purpose for which it 
was designed. On the other hand the defendant introduced evidence 
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tending to show that it was not pt·acticahle to devise any other mechan
ism to do the work required under the conditions existing at that 
time. 

After a patient study of all the evidence in the case, it is the opin
ion of the court that the conclusion of the jury cannot be deemed 
unmistakably wrong in finding that such a capstan or winch-head, 
without an effectual guard to hold the cable in place, was not a rea
sonably suitable appliance to perform tl_1e work required under the 
circumstances existing at the time of the accident. It might reason
ably have been anticipated by those in charge of the work, _who had 
frequently seen the cable fly off of the capstan under similar condi
tions, and observed it:-; tendency to vibrate to some extent after it left 
the capstan, that an accident would happen to the signalman either 
in the way it did happen or in some similar manner. The able and 
plausible argument of counsel for the defense against the probability 
that the slipping of the cable from the capstan would have been fol
lowed by such a strong vibratory motion of the wire as to cause the 
accident in the manner claimed by the plaintiff~ is outweighed in the 
minds of the court by the verdict of the j nry imd the uncontroverted 
fact that the accident war·, caused in some way by the vibration of the 
cable. 

Bnt it is further contended, in hclialf of the defense, that the 
danger incident to the duties of a signalman stationed on the plat
form near the capstan and the cable, were as well known to the 
plaintiff as to the defendant, and that in any event he must be deemed 
to have assumed all risks involved in that service. 

T'he principles of law applicable to this branch of the· case have 
been so folly considered and critically distinguished in the recent 
decisions of this court that any extended discussion of them in con
nection with this motion for a new trial as against evidence must be 
deemed superfluous. It is undoubtedly well settled law that if a 
laborer continues in the service of his employer after he has know
ledge of the defective or unsuitable condition of any mechanical appli
ance in connection with which he is required to labor, and it appears 
that he fully comprehends and appreciates the nature and extent of 
the danger to which he is thereby exposed, he will be deemed to have 
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waived a Htrict performance of the employer\; obligation to furniHh 
Hafe and suitable appliances, and to have voluntarily assumed all 
risks incident to service performed under such circumstances. JYlum
clle v. Hill ~Ifg. Co., 86 Maine, 400; Conle;tf v. Arn. Expre8s Co., 

87 Maine, 352 ; Cimningharn v. Bath Iron Worl~8, 92 Maine, 501 ; 
Jone8 v. Mamifcwturing and Inue8trnent Co., 92 Maine, 565, 69 Am. 
St. Rep. 535. But a general knowledge of the existence of some 
danger which is not fully appreciated is not conclusive evidence that 
the risk is assumed. Prye v. Bath Gas and Electric Co., 94 Maine, 
1 7. T'he inexperienced laborer is not held to assume the risk of perils 
which are not called to his attention and of which he has no knowl
edge, but of Hnch only as he knows, or by the exercise of ordinary 
care ought to know. Ca.n1pbcll v. Euclcth, 83 l\ifaine, 50; Sawyer v. 
Hnmj'ord Falls P((per Co., HO Mitine, 354; Dcrnp8cy v. Sawyer, U5 
Maine, 2U5. 

The plaintiff lmd been in the employment of the defendant com
pany at the Otis mill for nearly four years, and for a little more 
than a year had worked in the "wood room " from one door of 
which there waH an nnobstrncted view of the capstan and cable ; but 
with respect to hiH actual observation of the working of the cable, 
arnl the extent of his experience as a signalman, prior to the day 
of the aceident, and whether any waming was ever given him respect
ing the danger of that service, the testimony was sharply conflicting. 
The plaintiff Htuntly maintained that he had never performed any 
Hcrvice as a signalman, or any duty whatever in connection with the 
nse of thi8 cable to draw logs from the pile into the river, prior to 
the (lay of the accident; and there were some facts arnl circnm
:-;tances corroborating his testimony upon this point. He also insisted 
that he had never seen the cable fly o-ff of the capstan under any 
circumstances prior to the special instance when the accident occurred, 
and that nothing was ever said to him about the danger of the 
work. On the day of the accident he was assigned to duty as a 
signalman between nine and. ten o'clock in the forenoon, and the 
accident occurred about two o'clock in the afternoon. The position 
he was to occupy in relation to the cable and capstan, was specified 
and pointed out to him by the assistant superintendent, and it was 
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not in controversy that he stood precisely where he was directed to 
stand for the purpose of giving the signals. After examining and 
comparing the testimony of the several witnesses on this branch· of 
the case, it is the opinion of the court that there was sufficient evi
dence to support the conclusion which the jury probably reached, 
that the plaintiff had not performed any regular service as a signal
man in connection with the working of this cable prior to the day 
of the accident; that his knowledge of the working of it prior to 
that time was only of that general and indefinite character which 
might be derived from the casual observation of a laborer who was 
not charged with any special duty in regard to it, and that he 
did not comprehend and fully appreciate the perils incident to the 
operation of it under the conditions existing at that time, but unhesi
tatingly assumed that no danger would be incurred in following the 
direetions of his superior. Under these circumstances his conduct 
is entitled to be viewed in the light of reasonable charity, and he 
should not be deprived of the benefit of a verdict in his favor which 
is not shown to be clearly wrong. 

JJf otion overruled. 
Jndgrncnt on the vm·dict. 
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MARCIA H. TRrnou 1'8. }'i:EnERICK C. TmBou. 

Hancock. Opinion March 1 D, 1 D02. 

Rqnity. Rescission. Fraud. Undue Ir~fhtence. 

On appeal in equity by the defendant from tlw decn•te of a :-;ingle ju::-;tiet', 
confirming the faet::-; found by the jury undn i:-,::-;tie::,; frnme<l and :•mbmitted 
to them by the court, that the plaintiff was induced and compelled by 
undue influence, dun•:-;s and fraud to pxecute a <ked and bill of ::,;ale for a 
gros:-;ly inadequate t'on:-,itlerntion, it wa:-; ordenid, adjmlgt>d and decreed by 
the ju:-;tice in the firnt instance that the deed and bill of salt' :-;pecified in 
the bill of complaint be cancl-'lle<l and annulled; and that the defendant 
execute and deliver to the plaintiff a :-;ufficient dt't'd nnd a sufficient bill 
of :-;ale to convey and transfn to her nll the property purported to be 
pa:-;:-;ed to the defendant by :-;aid irn;trumen t:-;. 

The plaintiff's title to the property in ·question \\W, derived from the will of 
her grnndfather, Silas K. Tribou, deceased, she having by law succeeded to 
the bequest, being one-third of the re::-;idtH:' of the e::-;tate, given in said will 
to her father, Charles H. Tribou, who had deceased before the death of 
the testator. The plaintiff luvl no definite knowledge of the nature or 
amount of her grandfather's property or of the value of her share therein. 
The <kfen<lant knew that her interest under :-;aid will was ,,;orth at least 
twenty thousand dollan,, arnl imme<liately after filing the will for probate 
he invited the plain tiff to come from her home in New York and 1mtke 
him a family visit in Paris, l\faine, and began, immediately upon her 
arrival, to negotiate with her for a conveyance of her intere::-;t for the sum 
of tf,'n thousand dollars. The defendant at the time of the negotiations 
did nut notify the plaintiff of the value of her intere:-;t undn the will of 
her grandfather, but gave her to underntaml that a codicil had been exe
cuted, under ,vhich she would receive nothing, He employed an attorney 
to prepare the instruments and ::-;uperintend their execution. 

In determining the character of these acts of the dt>fendant, the relation of 
the parties at the time is to be considered. The plaintiff was the niece 
of the defendant, and upon hi::-; invitation was an inmate of hi::-; house, and 
she had a right to rely upon his good faith, and it was bis duty to inform 
her fully of her rights and to protect her against inconsiderate business 
acts in reference to her property. In the relation of confidence he vvas 
the superior party; and the inadequacy of the consideration of the deed 
and bill of sale, the postponement of the payment of the purchase price 
without security, the execution of the instruments by the plaintiff without 
professional advice, her inexperience and his extensive experience in 
business affairs, and his concealment of the material facts subject the 
tran::-;action to impeachment for fraud, 

XCVI 20 
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Held; that the ,ledsion of the eourt below be aflirme1l with nd,litional eosts 
for the plain tiff. 

In equity. On appeal by defornlant. Appeal dismissed. 

The case appears in the opinion. 

H. E. llarnlin, for plaintiff. 

0. F. Fellow8, for defendant. 

SIT'rING: STROUT, SAVAGE, PowERs, PEABODY, J.J. 

PEABODY, J. This is a bill in equity in which the complainant, 
l\farcia H. Tribou, asks for a decree annulling and <·aiwelling a <leed 
and bill of sale which she alleges she was indnce<l to give to the 
defendant, Frederick C. Tribou, by duress and fraud. 

It comes before the law court by appeal entered hy the defendant 
from the decree of a single justice, ,vhereby the facts found by the 
jury were confirmed, viz: 

That the plaintiff was induced and compelled, by urnlue influence, 
duress, fraud, fraudulent misrepresentation, or from the concealment 
on the part of the respondent, to execute and deliver to the respond
ent the deed and bill of sale referred to in the complainant's bill; that 
said deed and bill of sale were given without consideration; and that 
all the consideration, if any, for said instruments was so grossly 
inadequate under all the circumstanceR that the same should not be 
regarded by a court of equity as a valid c~nsideration; and wherein 
it was ordered, adjudged and decreed: 

That both the deed and bill of sale specified in the plaintiff's bill 
be declared void, cancelled and annulled and that the respondent 
execute and deliver to the said plaintiff a sufficient deed and a suffi
cient bill of sale, or other instruments properly stamped and cancelled 
under the laws of the United States, covering all the property speci
fied in said deed and hill of sale specified in the plaintiff's bill, and 
sufficient to convey, transfer and deliver unto the complainant all of 
the property purported to be passed from the complainant to the 
respondent by said deed and bill of sale, specified in the complainant's 
bill, so that the complainant's property in question may be fully and 
absolutely restored to her. 
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'fhe complainant's title to the propt)t·t_y in (l 11estion was clerive<l 
from the will of her grarnlfather, Silas K. Tribou, <leceasecl. She 
succeeded by law to the he<pie:-;t m:ule in :-:;aid will to her ·fathc1·, 
Charles H. Tribou, who had deceased before the testator. The 
respondent and his sister Rebecca J f. Tribou and the complain:rnt's 
father, whose share she takes, were the rcsi<luary legatees under 
said will. 

The fa,ther arnl mother of the complainant separated in lier <'l1ild
hood, and as she live<l with her mother in l\(~W Yol'k, the fan1il.,· ties 
were necessarily loosened. Jf er O('(w.;ional visits to her former lionie 

had become less frequent, and :-:;he did nut attend the fonernl of either 
her fa,ther or grandfather. 

Under the provisions of her father's wil I, cxccute<l ,Jam1:1ry I I, 
188U, she received only a nominal hcq nest. Hhe had no definite 
knowledge of the nature or amount of the property of her grarnl
father, Silas K. Tribou, and ha<l no reason to suppose she would 
have any share in l1is estate under any will he might execute. 

Silas K. Tribou died in December, ~\. D. 1 SUH, arnl a week later 
the respornlent petitioned for the probate of his will. Previous t<1 tht• 
filing of the will for probate, he learne<l that the testator had execute<l 
a codicil in 1801, after the death uf his :-;on, Charles 1-I. 'J.'ribou, hy 
which the complainant was disinherited. I le had ma<le search for 
the codicil; hut it was not found cfopo:-;ite<-1 with the will and was 
either lost or had been dc:-;troyed by the fo:-;tator. 

The estate of Silas K. Tribou was about :-;ixty thonsand <lollar:-; in 
value, and the complainant's share un<ler his will woul<l he 01w-tlii)'(l 
of the residue and would amount to about twenty thousarnl dollars. 

The deed and bill of sale given hy the <'<Hnplainant to the respornl
ent, by which she trausforrecl her entire interest in the estate to him, 
were executed at his home in South Pari:-;, Maine, on the secon<l day 
of January, 1900, during a visit which she was making by his 
invitation. 

It is claimed that the acts of the re:-;pornlent initiated by his letter 

dated December 29, 1899, inviting the complainant to make him a 
family visit, and which endetl with his prncurcment of the services 
of an attorney to prepare and direct the execution of the im;truments 
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mentioned in the complaint were framlnlent in intent and result. 
T1here were indicia of actual or constructive fraud in the tmustml 

conduct of the respondent, inviting his niece to make him a visit in 
mi<lwinter, commencing almost simultaneously with filing for probate 
the will which entitled her to an interest worth twenty thousand 
dollars to negotiate with her for the conveyence of the same for one
half of its value, nrnking prominent in conversation with her the 
existence of a codicil which revoked her entire interest under the will, 
allowing her to understand that he did not know the amount of the 
estate; and upon learning that she had received mes.sages of advice 
from her home, hastening to secure the services of an attorney at an 
mmsual hour in the evening to complete the business of the transfer. 

In determining the character of his acts, we should consider the 
relations of the parties at the time. The complainant mts the 
respondent's niece arnl at his invitation was an inmate of his house; 
she had a right to rely upon his good faith, and he was under a 
moral and legal duty not only to inform her fully of her pecuniary 
rights, but to protect her against her own inexperience. 

He was the superior party in the relation of confidence, and we 
think that, by reason of the inadequacy of the consideration of the 
deed and bill of sale, the postponement of payment of the price with
out security, the complainant's execution of the deed and bill of sale 
without professional advice, her youth and inexperience, the large 
acquaintance of the respondent with lmsiness afl:hirs, and his conceal
ment of material facts, the transaction is subject to impeachment for 
fraud. 1 Story Eq. 120, 329a; 2 Pomeroy's Eq. 922, U28, 943, 
963; Jo1·dan v. 8tei:en8, 51 Maine, 78, 81 Am. Dec. 556; Wheeler 
v. 8rnith, 9 How. U. S. 55. 

The clcci8ion of the cow·t below ·is manifestly correct, 
and it -i8 <~ffermed with a,dditional costs for plo.1inti-fj: 
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IRENE A. WADE, and another, ·vs. THOMAS CURTIS. 

ANDROSCOGGIN. Opinion March 19, 1902. 

Stat. of Frauds. Payment. Evidence. Amendment. R. S., c. 111. War Rev. 
Law, 1898. 

A memorandum in the following form:-

" Lewiston, Me., August 31, 1899. This is to certify that I bought a hack of 
Wade & Dunton, June 5, 1899, for which I promise to pay said Wade & 
Dunton $275.00 within three months. Thomas Curtis," is sufficient to 
satisfy the statute of frauds; and being a non-negotiable note is not pre
sumed to have been taken in payment. 

Even if regarded as a note, it does not require an internal revenue stamp 
to be affixed to it. 

The U.S. statutes which prohibit the introduction of unstamped notes in 
evidence, apply only to courts of the United States, and has no applica
tion to state courts. 

In an action upon account annexed, the court may properly allow as an amend
ment to the declaration another count for goods bargained and sold. 

See Wadev. Foss, ante, p. 230. 

Exceptions by plaintiffs. Sustained. 
Assumpsit on account annexed and a promissory note. 
The case appears in the opinion. 
W. H. Newell ancl W. B. Skelton, for plaintiffs. 
D. J. McGillicuclcly ancl }f~ A. ]}Iorey, for defendant. 

SrTTI:NG: E:MERY, WHITEHOUSE, STROUT, POWERS, PEABODY, JJ. 

STROUT, J. The writ in this case contained two counts - one 
upon a promissory note and the other upon account annexed. One 
of the items in the account was, "June 5, 1899, one hack $275. 
The plea was the general issue, with brief statement of the statute 
of frauds. Before the charge by the presiding justice, in reply to a 
question from him, plaintiff's attorney said he did not rely upon the 
count npon a promissory note, nor that the paper introduced was evi
<le1we under that count, but he did rely upon it as a memorandum 
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in writing which satisfied the statute of frauds. This paper was as 
follows:-

"Lewiston, Me. August 31, 1899. 

This is to certify that I bought a hack of Wade & Dunton June 5, 
1899, for which I promise to pay said Wade & Dunton $275.00 
within three months. Thomas Curtis." 

This paper was objected to, because not stamped, as a note, and as 
an insufficient memorandum under the statute, and exception was 
taken to its admission. That it was a sufficient memorandum under 
the statute, is too plain for argument. As such, no stamp was 
required. Even if regarded as a note, it still would be admissible in 
a state court without stamp. The United States statute forbidding 
admission as evidence of unstamped instruments, which that statute 
requires to be stamped, applies only to the courts of the United 
States, and not to the courts of a state. lVade v. Foss, ante, p. 230. 
The fact that a stamp was subsequently placed upon the paper is 
immaterial. 

In his charge, the presiding justice stated that negotiations were 
had between the parties on June 5, 1899, and that plaintiff claimed 
that at that time a trade was made f~r the hack, a price agreed upon 
and the terms arranged, but that the hack was left in possession of 
plaintiff for the convenience of defendant,-and he instructed the 
jury in effect, that even if the trade had been made in June, this 
memorandum made in August following, referring to and stating the 
prior sale and its terms, would be sufficient under the statute. The 
exception to this ruling is manifestly without merit. 

At the close of the charge, defendant requested an instruction that 
the plaintiff could not recover because the hack had never been 
delivered, and that indebitatus· assumpsit would not lie. The~eupon, 
on motion, plaintiff was allowed to amend, by adding a count for 
goods bargained for and sold. Exception was taken to allowance of 
this amendment. It introduced no new cause of action, but simply 
changed the form of declaring. Under either count the question 
involved the contract of sale of the hack. The amendment violated 
no rule of law. It was a matter within the discretion of the presid
ing justice, which cannot be reviewed on exceptions. 
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Defendant farther asked an instruction, that the note contained in 
the memorandum was payment for the hack, and that the price of 
the hack could not be recovered, the note having been given therefor, 
whieh was refused. In this jurisdiction it is held that the giving 
and receiving a negotiable note for the price of an article sold, is pre
smnptive evidence of payment, but the presumption may be rebutted. 
Vm·ru:'1' v. Noblebo1·ongh, 2 Maine, 121, 11 Am. Dec. 48. No such 

presumption attaches to a non-negotiable note. This note was non
negotiable. 

\Ve perceive no error in the rulings or instructions of the court, 
and the entry 1m18t be, 

lNHABI'fAN'rS OF ATKINSON V8. INHABITANTS OF ORNEVILLE. 

Piscataquis. Opinion March 20, 1902. 

Pauper. Practice. Evidence. Decl((rotions. 

When exceptiom; are taken to the admisRion of evidence, in the absence of 
any exception to the charge, it is presumed that full and correct instruc
tions were given to the jury. 

The books of a collector of taxes upon which were marks of "paid" in his 
hnrnl writing oppor-;ite the name and tht> tnx for certain years, including 
1884, of one subsequently a pauper, have no probative force to show that 
in the fall of that year the pauper llill not move away from the town in 
which he was taxt>d, "·hen it is admittell that he was living there at the 
<late of the asseRs111ent. 

When all the declarationR accompanying the act have been admitted in evi
<lence, exceptions will not be sustaine<l to the exclusion of declarations of 
one elaimeJ to have changed his rt>si<lt>nce and whose pauper Rettlement 
is later in dispute, made during a conversation held a few days prior to the 
alleged move. 

Where there i:;; evidence to :;;upport a verdict and there is nothing in the case 
which would justify the substitution of the jrnlgment of the court, who did 
not see the wihwRst>s, for that of the jury who <lid, and the pnrties have 
hnd n fair trial without prt>judicial t>1Tor in law, the verdict will not be 
disturbed. 
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Exceptions and motion by defendant. Overruled. 
Assumpsit for pauper supplies, furnished by the overseers of the 

poor of Atkinson to one Charles R. Ayer. 
The opinion states the case. 
_Hen'l'y 1-fiulson and H~ A. Bm·yess, for plaintiff: 
J. B. Peakes mul R. C. 8mitli, for defendant. 

S1T'l'INU-: \V ISWELL, C. .J., El\rnirY, \VHr'fEHousE, Snmu'r, SA v
AGE, Powm1s, JJ. 

\V JIITEHOUSE, .J. The question submitted to the jury was whether 
Charles Ayer, in November, 18£lH, continued to hold his derivative 
pauper settlement in the plaintiff town of Atkinson, or whether he 
had acquired a settlement in his o.wn right in the defendant town of 
Orneville, by having his home in that town from December, 1882, to 
October, 1888, more than five successive years, without receiving sup
plies as a pauper. The jury sustained the latter contention and 
returned a verdict in favor of the plaintiff'. The case comes to this 
court on exceptions and motion to set aside the verdiet as against 
evidence. 

I. The exceptions. It was contended in behalf of the defendants 
that the pauper's residence in Orneville was interrupted in 1883, by 
his removal to Milo in the summer of that year, and having his home 
with his father for a fow months in that town, and again in 1884, by 
having his home for a fow months in the autumn of that year in a 
"little shack or shanty" near Heald's Mills in the town of Lagrange. 
The books of the collector of taxes of Orneville for the years 188:3-
4-6-7 and 8 were receive(! in evidence for the purpose of showing 
that the taxes assessed against the pauper in those years were in fact 
paid by him. The collector had deceased, and the books were 
admitted upon the testimony of his son identifying the books, and his 
father's handwriting in the entries in blue pencil opposite the name 
of Charles Ayer, showing that the tax for each of the years above 
named was marked" paid." The defendants excepted "to the admis
sion of the collector's books and to the testimony of the son in 
relation to them." 
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But the learned counsel for the defendants very properly argues 
that evidence of the payment by Charles Ayer of a tax assessed 
against him April 1, 1884, has no "probative force to show that he did 
not move aw·ay into the town of Lagrange in the fall of that year." 
See JJ;Iom·oe v. I-Imnpden, 95 Maine, 111, and cases cited. He 
expressly admits that Ayer lived in Orneville in the spring of 1884, 
but contends that he moved into Lagrange in the autumn. Neither 
was there any controversy that Ayer lived in Orneville on the first 
day of April, 1883. In the absence of any exception to the charge it 
is presumed that full and correct instructions were given to the jury 
with reference to the legitimate tendency of the collector's books as 
evidence in the case. It appears that this was only to establish prop
ositions that were freely admitted by the defendants. Assuming, 
therefore, without deciding, that the collector's books with the pencil 
marks of "paid" against the name of Charles Ayer, were not legally 
admissible as evidence, the defendants cannot be considered aggrieved 
by their admission. 

The defendants' second bill of exceptions is as follows: "It was 
in evidence that some time in 1883 Charles Ayer packed up his goods 
in the town of Orneville where he was then living, and moved some
where and said he was going to Milo to live and take care of his 
father. The defendants undertook to show that a few days before 
Charles moved away, his father, who lived in Milo, came to see him, 
and the defendants offered to show the conversation between Charles 
and his father at that time as to moving away to Milo, hut the court 
excluded it because it <lid not accompany some act, an act of prepara
tion to leav,) town or while returning. 

"It was in evidence that a fow days after 1he conversation ,vith his 
father, Charles packed up, moved from the house in Ornevil1e all(l 
said he was going to Milo." 

This bill of exceptions also utterly fails to show that the defendants 
were aggrieved by the ruling excepted to. 

It is a familiar principle that "when an act is admissible in evidence 
as indicating an intention, declarations accompanying and explanatory 
of that act are also admissible." Deer L-;le v. lVinte17Jor-t, 87 Maine, 
:n, and cases cited. But it appears from this bill of exceptions that 
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all such declarations accompanying any act in this case were admitted. 
The alleged conversation between Charles and his father did not 
accompany any act, and there is no suggestion in the exceptions that 
it tended to establish a definite contract under which he was to live 
with his father in Milo. It is represented to be a conversation "as to 
moving away to Milo." The exceptions do not bring the case within 
the principle of Ripley v. Heb1·on, 60 Maine, 379. It docs not 
affirmatively appear that the defendants were aggrieved by the exclu
sion of this evidence. 

II. The motion. The burden was undoubtedly on the plaintiffs 
who set np five years' continuous residence of the pauper in the 
defendant town, to establish that proposition by a preponderance of 
the evidence. ]}forw·oe v. Hmnpdcn, 95 Maine, 111; Ripley v. 
Hebron, 60 Maine, 379. 

After a careful reading and comparison of all the evidence in the 
case and a review of the arguments of counsel, it is the opinion of the 
court that there is a preponderance of evidence tending to show that, 
notwithstanding an apparent change of dwelling-place in 1883, the 
legal home of Charles Ayer remained in Orneville during that year. 

But more difficulty is experienced in regard to the defendants' 
second proposition that there was a removal to the town of Lagrange 
in the fall of 1884. Upon this branch of the case the testimony was 
sharply conflicting. The report discloses strong and apparently reli
able testimony that Charles Ayer removed to Heald's Mills iu 
Lagrange in October or November, 1884, with his family and house
hold goods, and occupied a small "shanty" there, owned by Thomas 
S. Heald, as a cl welling-place for six weel,s or two mouths in the 
fall of that year. 

On the other hand, Thomas S. Heald, who owned and operated the 
mills there, testifies that he owned the "shanty" alleged to have been 
occupied by Ayer, and that it was occupied throughout that season 
by another man, and that Ayer never worked for him, never had per
mission to occupy the" shanty" and never did occupy it to his knowl
edge. This was corroborated by other testimony tending to show 
that Ayer did not <lwcll in Lagrange, but did live in Omevillc dur
ing that season. 
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Here was a plain issue of fact which the jury were fully qualified 
to understand and appreciate. Under the appropriate instructions 
which were presumably given them, they could not fail to apprehend 
the proper relation of the evidence · to that issue. They had the 
advantage afforded by an inspection of the manner and bearing of the 
witnesses. Able and experienced counsel were there to see that noth
ing was overlooked or forgotten. It is possible, but by no means 
certain, that the court would have reached a conclusion different from 
that reported by the jury. But there was evidence sufficient to sup
port the verdict, and there is nothing in the case which would justify 
the substitution of the judgment of the court, who did not see the 
witnesses, for the judgment of the jury who did. The parties had a 
fair trial witho_ut prejudicial error in law, and must abide the result. 

Motion and exceptions overruled. Judgrnent on the verdict. 

M. ABBIE BARNES vs. lNHABI'fANTS OF RUMFORD. 

Oxford. Opinion March 20, 1902. 

Way. Defect. Notice. Contributory Negligence. R. S., c. 18, ~ 80. 

1. A town is made chargeable by statnte with the consequences of the 
neglect of its officers to make necessary repairs of its highways aft.er 
receiving notice of the defect; and it is immaterial whether the notice is to 
one of the officers for the municipal year in which the accident occurred, 
or for some previous year, provided the defective condition of the way 
remained unchanged. 

2. It is provided by ~ 80 of c. 18, R. S., that, " if the sufferer had notice of 
the condition of such way previous to the time of the injury, he cannot 
recover of a town unless he has previously notified one of the municipal 
officers of the defective condition of such way." 

3. In an action to recover damages caused by a defect in the highway, there 
was evidence tending to show that the driver, who had control of the 
carriage in which the plaintiff was riding, prior to the accident, had 
not given notice of the defect to any one of the municipal officers; but 
there was no claim that the plaintiff who was the "sufferer" had any 
notice of the condition of the way prior to the accident. 
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4. Held,· that while this requirement of the statute imposes upon the trav
eler a distinct personal duty, as a condition precedent to his right to recover 
for injuries suffered on account of such defect, yet with respect to the dis
charge of this particular statutory obligation, it would be an unwarranted 
construction of the act to hold that the sufferer was chargeable with the 
knowledge of the driver of a public carriage in which the plaintiff was a 
passenger, and thus responsible for his failure to notify the municipal 
officers. · 

5. This express statutory duty is, of course, clearly distinguishable from the 
obligation imposed by the doctrine of contributory negligence or concur
ring causes, which, under the construction placed upon the statute by our 
court, has uniformly been held specially applicable to this class of actions 
against towns for defective highways. 

6. Upon this question of contributory negligence the plaintiff was held 
responsible for the conduct of the driver, and in that respect she was 
chargeable with his knowledge ·)f the existence of any defect at the point 
where the accident happened. But a breach of this distinct statutory 
duty of the traveler to give to the municipal officers the benefit of any 
knowledge he may have of the existence of the defect, is sufficient to defeat 
his right to recover independently of the doctrine of contributory negligence 
or concurring causes. In that r<tspect the "sufferer" in this case was not 
chargeable with the knowledge which the driver had, but which she did not 
have, and was not responsible for his failure to communicate it to the 
municipal officers. 

7. Held; that while a declaration made by the driver out of court is admis
sible for the purpose of impeaching his credibility as a witness, it cannot be 
considered by the jury as evidence of the fact stated tending to show how 
the accident happened. Said declaratio1; was made three or four minutes 
after the accident happened. The driver was not then performing any act. 
The occurrence had terminated. His statement was not a spontaneous 
exclamation accompanying an act and tending to explain or illustrate it, 
but a simple narration of a past event. It was not a part of the res gestae. 

8. Whether the condition of the ,vay at the point of the accident, in this 
case, was reasonably safe and convenient within the meaning of the statute 
as construed by our court, is a question of fact not entirely free from diffi
culty. A jury of practical men, a majority of whom had doubtless had 
experience in repairing highways, evidently found the road defective for 
want of an appropriate railing or guard to prevent travelers from driving 
into the ravine in the night-time, and the court considers that their conclu
sion was not unmistakably wrong. The evidence appears to have satisfied 
the jury that the municipal officers must have observed the condition of the 
road at that point unless grossly inattentive to their duty, and in the 
absence of any positive testimony to the contrary from these officers the 
jury drew the inference that they had actual notice of the defective con
dition which caused the accident. It is the opinion of the court that this 
question of notice is attended with less difficulty than that respecting the 
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exiHtence of a defect, arnl that the verdict of the jury Hhoul<l not he diH
turhed on this ground. 

On motion and exceptions by defendant. Overruled. 

This was an action on the case, under§ 80, chap. 18, R. S., to 
recover for bodily iirj 11ries claimed to have been received by the plain
tiff through an alleged defect in the highway in the defendant town; 
the defect claimed was the want of a railing at the point where plain
tiff sustained her injuries; the defendant town defended mainly on 
the ground that the town through its proper officers did not have the 
t,venty-fonr hours actual notice of the defect required by statute. 

Also that Thomas the plaintiff's driver who was carrying her for 
hire, and who owned and controlled the team, had actual knowledge 
of the condition of the way prior to the accident, and had not notified 
the municipal officers of the same. 

That Thomas the driver was negligent in driving the horses and 
did not exercise proper care, that the hole or "V" shaped place into 
which the wheel dropped was made at the time of the injury by the 
slumping of the near horse and the near wheel of the carriage break
ing down the tnrf and did not exist prior to the injury. 

The presiding justice among other things, in charging the jury in 
regar(l to the several claims made both by plaintiff and defendant, 
charged as follows:-

First: In regard to twenty-four hours actual notice: "The 
statute does not say actual knowledge in the sense that the town 
officers must have actually seen it." "Or it would be competent to 
shmv that the selectmen ,vere seen looking at it; that would be notice 
and knowledge both, for what a man sees he has notice of." 

Second: As to the ruling in regard to actual knowledge of 
Thomas the driver as to the condition of the way and not notifying 
the municipal officers previous to the accident, as claimed by defend
ant, he was obliged by law to do, the presiding j nstice said : "Gen
tlemen, I overrule that contention of the defendant a1id do not sustain 
it. The statute says that if the sufferer-that is the plaintiff in this 
case-had notice of the condition of such way previous to the time of 
the injury he cannot recover, It isn't claimed that the sufferer in thiB 
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case had any knowledge of the condition, and i-;he is not chargeable 
in that respect with the knowledge of her driver, so that you will 
have no difficulty on that proposition." 

Third: As to declarations and statements of ThomaH the driver 
made at the immediate time of the injury and early the following 
morning. The court said: "Mr. Thomas the driver was upon the 
stand as a witness, and after he became a witness, the defendant, aH it 
had a right to do, put upon the stand several witnesses who testified 
to declarations made by Mr. Thomas afterwards, that is, that night 
and some the next morning, which it is claimed are somewhat incon
Histent with the story he has told here upon the stand and weaken it 
or impeach it, as we say. Now so far as any declarations made by 
Mr. Thomas that night to Mr. Richardson or Mr. Howe or the next 
day to the other two parties, whoHe names I do not now recall, but 
whose depositions were read-I say so far aH any declarations he 
made that night to these parties or to other parties the next morning 
arc concerned, they are properly before yon for one single purpose 
and only one purpose, and that is to attack or impeach the credibility 
of Mr. Thomas as a witness. ]\fr. Thomas iH not a party to this Huit, 
he is an outsider, a bystander so to Hpcak, and parties in court muHt 
not have their rights jeopardized by outside talk, any outside talk they 
may make themselves is of course to be- considered as weighing upon 
the principal facts at issue, but talk of other partiei-; is simply hear
say, and if Mr. Thomas hadn't been introduced as a witness, it 
wouldn't have been competent for the defendant to show any of his 
declarations outside; but inasmuch aH he was a witness, the defendant 
had a right to show if he conld that he had made varying and differ
ent statements elsewhere, but that should be taken into account 
simply in judging of the weight to be given to Mr. T'homas' story. 
,vhat he said outside that night or the next morning is not to be 
weighed, and must be carefully excluded as bearing upon what 
actually took place that night; it only bears npon his statements as 
a witness and does not prove any different state of facts." 

Fourth: The plaintiff offered testimony tending to prove that one 
of the selectmen and the road commissioner for 1898 (year prior to 



Me.] BARNES 1'. RUMFORD. 319 

i11jury) were upon the way alljacent to the alleged defect and had an 
opportunity to notice· the defoct. This testimony was seasonably 
objected to by defendant as not being admissible, claiming notice 
could only be given to officers of the town for the year the injury 
was received, November 1899. 

The presiding justice overruled this ol~ection and admitted the 
testimony of the witnesses subject to the exceptions of the defendant 
as will appear in the case. 

To all these rulings, and instructions, and refusals to instruct the 
defendant excepted. 

The writ was dated March 28th, 1900, and was entered at the May 
term 1 DOO; ad damnum, $4000. The plea was the general issue. 
Verdict for plaintiff for $1304.33, October 17th, 1900. 

Jas. 8. Wl'ight, for plaintiff: 
Geo. D. Bisbee and Bcdph T. Parker, for defendant. 

SrrTING: ,v1swELL, C. J., EMERY, vVHI'fEHOUSE, STROUT, FOG

LER, PEABODY, JJ. 

\V HITEIIOGr-m, ,T. The plaintiff recovere<l a verdict of $ 1304.33 
fi>r personal injuries alleged to have been received through a defect in 
one of the highways of the defendant town, and the case is before 
this court on exceptions and a motion for a new trial as against evi
dence. 

On the first day of November, 1899, in the evening, the plaintiff 
was traveling on the highway leading from Rumfrml Point to Ando
ver by way of the covered bridge near the mouth of Ellis river. 
She was one of four passengers in a public carriage drawn by two 
horses driven by A. vV. Thomas. The night was very dark and 
rainy, and when they arrived at a point opposite the southeast corner 
of the dwelling-house of M. E. Barker, where the road bends around 
the steep bank going from Rumford Point to the bridge, the driver 
suddenly discovered that his near horse was traveling on the grass- · 
ground, and the next instant the horse slumped, the for,vard wheel 
dropped into a "V" shaped hole about twenty-one inches deep and 
eighteen or twenty inches outside of the wheel-tracks of the usually 
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traveled road, and thereby the plaintiff was thrown out and injured. 
It was not in controversy that there was an embankment on the 

side of the road where the accident happened, with a precipitous 
descent into a ravine the end of which, next to the traveled way, had 
assumed the shape of the letter V near the crown of the curve in the 
road. A culvert had also been built across the road at this point, 
extending into the embankment about three feet beyond the wrought 
part of the road. The condition may be approximately shown by 
the following lines : 

The plaintiff daims that the road was <lefodive at that point, fo1· 

want of a sufficient railing or guard of any kind, to prevent those 
traveling in the night-time from driving out over the bank into the 
ravme. 

I. The exceptions. There was evidence tending to show that the 
driver, who had control of the carriage in which the plaintiff was rid
ing, had actual notice of the condition of the road at that point, prior 
to the accident, and had not given notice of the defect to any one of 
the municipal officers. It was therefore contended in behalf of the 
defense that the plaintiff was barred of her right to recover by one of 
the provisions of§ 80 of c. 18 of the revised statutes. But the pre
siding justice overruled the plaintiff's contention on this point and 
instrncted the jury that under that statute the plaintiff was not 
chargeable in that respect with the knowledge of the driver. 

This ruling was undoubtedly correct. The statute in question says, 
"if the sufferer had notice of the condition of such way previous to 
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the time of the injury, he cannot recover of a town unles8 he has 
previously notified one of the municipal ofliccr8 of the defective con-· 
dition of such way." 1'hcre was no claim that the plaintiff, who was 
the "sufferer" in this case, had any notice of the condition of the 
way prior to the accident. This requirement of the statute imposes 
upon the traveler a distinct personal duty as a condition precedent to 
his right to recover for i1~juries suffered on account of such a: defect. 
But with respect to the discharge of this particular statutory obliga
tion, it would be an unwarranted construction of the act to hold that 
the sufferer was chargeable with the knowledge of the driver of a 
public carriage in which the plaintiff was a passenger, arnl thus 
responsible for his failure to notify the munieipal officers. 

This express statutory duty is of course clearly distinguii-diable 
from the obligation imposed by the doctrine of contributory negli
gence or concurring causes, which, under the construction placed 
upon the statute by our court has uniformly been held specially 
applicable to this class of actions agairn;;t towns for defective high
ways. In ordinary actions at common law, if an injury appears to be 
the result of two concurring causes, the party resporn.;ib]e fi..>r one of 
these causes is not exempt from liability because the person who is 
responsible for the other cause may be equally culpable. Lake v. 
]Jfilliken, G2 Maine, 240, 16 Arn. Hep. 45G. But in this state it is 
familiar law, settled by a long line of dcci8ioni-;, that in order to ren
der a town liable under our statute for an injury sustained hy reason 
of a defect in the highway, it must appear that the accident happened 
"through the defect" alone. If the negligence of the plaintiff, or 
any other efficient independent cause for which neither the plaintiff 
nor the town is responsible, contributes to produce the injury, the 
plaintiff cannot recover. It must appear that the defect in the way 
was the sole cause of the injury. JJiom·c v. Abbot, 32 Maine, 46 ; 
_Jionlton v. 8anfonl, 51 Maine, 127; Aldrich v. Oo1·harn, 77 Maine, 
287. 

So in State v. Boston & JJlaine R. R. 80 Maine, 431, 445, our 
court held, that in ordinary actions at common law, the negligence 
of a driver is not to be imputed to a passenger who exercises no con
trol over the team, but distinguished these actions against towns as 

XCVI 21 
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follows: "A class of cases against towns for lllJnries caused by 
defective highways, being statutory actions, stand upon a ground of 
their own, unaffected by the rule under consideration." 

In accordance with this view, the presiding justice in the case at 
bar properly gave the defendant the full benefit of this distinction by 
instructing the jury that it was not only incumbent upon the plaintiff 
to prove that she herself was in the exercise of ordinary care, but that 
she must go further and show that the driver of the team was also in 
the exercise of due care. "Although," it was said in the charge, 
"she may be entirely faultless hen;elf and the town have been at 
fault with regard to the condition of the way, the law is that if the 
driver was at fault, negligent or careless, and his carelessness, or his 
want of ordinary care-for that is the standard always-contributed 
to the injury, she cannot recover. Now you will take into considera
tion just how it happened. They were driving along there in the 
road on a very dark and stormy night. Was the driver familiar with 
the road? Did he know where he was, or in the exercise of ordi
nary care ought he to have known where he was 't" 

Thus it will be seen, that upon this question of contributory negli
gence the plaintiff was held responsible for the conduct of the driver, 
and in that respect she was chargeable with his knowledge of the 
existence of any defect at the point where the accident happened .. 
But a breach of this distinct statutory duty of the traveler to give to 
the municipal officers the benefit of auy knowledge he may have of 
the existence of the defect, is sufficient to def eat his right to recover 
independently of the doctrine of contributory negligence or concur
ring causes. In that respect the "sufferer" in this case was not 
chargeable with the knowle<lge which the driver had, but which she 
did not have, and was not responsible for his failure to communicate 
it to the municipal officers. 

There was also evidence that A. W. Thomas, the driver of the 
team, stated to a witness, after the accident, and before they had left 
the scene of it, that "the first he knew of the accident his near horse 
slumped and made a spring and another foot went down and he made 
another spring and then the wheel dropped." As this was a materi
ally different version of the occurrence from that given by him as a 
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witness on the stand, the presiding justice ini-itructed the jury that 
this declaration made by the driver out of court was admissible for 
the purpose of impeaching his credibility as a witness, hut tl:at it 
could not be considered by the jury as evidence of the faet ~tated 
tending to show how the accident happened. The defendants to >k 
exceptions to this instruction, claiming that tlte declaration made by 
Thomas so soon after the accident should be deemed a part of the 
res gestae. 

It is the opinion of the court that the instruction to the jury was 
correct. As stated in Vick8lnt,,y JJ[. R. R. Co. v. O'Brien, 11 D U. S. 
99, a declaration "is not to be deemed part of the res gestae simply 
because of the brief period interveIJing between the acci<lent, ancl the 
making of the declaration. The fact remains that the occurrence had 
ended when the declaration in question was made." See al:--o 8tate v. 
JJiaddox, 92 Maine, 348. The true principle upon which i-;uch 
evidence is admissible seems to be that the statement testified to is a 
verbal act, illustrating, explaining or interpreting other part:-- of the 
transaction; that the declaration is contemporaneous with the prin
cipal fact, and so far explains or eharaderi,,;es it as to be in a just 
sense a part of it and essential to a complete understanding of it. 
It appears from the testimony in this ease that the declaration in 
question mm:;t have been made three or four minutes after the acci
dent happened. The driver was not then performing any act. The 
occurrence had terminated. His statement was not a !--pontaneous 
exclamation accompanying an act and tending to explain or illus
trate it, but a simple narration of a past event. It was not a part 
of the res gestae, and was only admis:--ible for the purpose of impeach
ing the testimony of the driver given up:m the stand. It was not 
original evidence of the fact to which it related. 

Finally, there was evidence tending to show that the road com
missioner and one of the selectmen for the year l 8D8, the year pre
ceding that of the i1tjury, had actual notice of the defect which caused 
the injury, and the presiding justice mled that if the condition of the 
way had remained unchanged, so that these officers had notice the 
year before of the identical defect which caused the iqjury, it would 
fulfil the statutory requirement of twenty-four hours' actual notice 
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of the defect. The defendants took exception to this instruction, 
contending that there must be twenty-four hours' actual notice to one 
of the municipal officers, or a road commissioner, in power at the time 
of the accident. But this position of the defendants is clearly unten
able. The object of this particular requirement of the statute was 
"to allow a town a reasonable opportunity to remove a defect after 
receiving information of its existence." Holrnes v. Pa-ris, 7 5 Maine, 
559. The town is made chargeable with the conseq nences of the 
neglect of its officers to make the necessary repairs after receiving 
such notice of the defect, and it is immaterial whether the notice is 
to one of the officers for the municipal year in which the accident 
occurred, or for some previous year, provided the defective condition 
of the way remained unchanged. In a great majority of in~tances it 
would doubtless be very improbable that a defective cornlitiun of a way 
would remain precisely the same for many years, and the lapse of 
time would become chiefly important in determining that question. 
Under the construction of the statute contended for by the defendants, 
several contingencies might arise in which the fulfilment of this 
requirement would become impossible and the sufferer's remedy 
would be entirely destroyed. If an accident should happen on tlw 
first day of a municipal year after the election of a new board of 
officers, it would be impossible to prove twenty-four hours' actual 
notice to the officers in authority at the time of the accident. So 
also, if a change of officers should occur at a later period in the year 
by reason of death or resignation, and an accident should afterwards 
happen through a defect of which only the deceased or retired officers 
had notice, the remedy prescribed by the statute would be lost. The 
culpability of the town is precisely the same whether the :failure to 
repair occurs under one administration or another, provided there is 
notice of the identical defect which caused the injury. The language 
of the statute neither requires nor justifies the construct_ion claimed 
by the defendants. 

The other exception is waived by the counsel for the defendants. 

II. The motion. \Vhether the condition of the way at the point 
of the accident was reasonably safe and convenient within the mean-
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ing of the statute as construed by our court, was a question of fact not 
entirely free from difficulty. At the point in question the traveled 
part of the road was at least eighteen feet in width, level and smooth, 
and undoubtedly safe and convenient for travel in the daytime, and 
it is contended by the defendants that a railing on the embankment 
opposite the ravine would not only fail to improve the condition of the 
road,. but would itself be an obstruction, and a source of danger 
instead of a measure of safety, to public travel. But highways arc 
established and maintained for the accommodation of those who are 
under the necessity of traveling in the darkness of the night, as well 
as those who travel in the light of the day. A jury of practical men, 
a majority of whom had doubtless had experience in repairing high
ways, evidently found the road defective for want of an appropriate 
railing or guard to prevent travelers from driving into the ravine in 
the night-time, and we arc unable to say that their conclusion was 
unmistakably wrong. 

But the defendants further insist that there was no evidence to 
warrant the jury in finding that either the municipal o~cers or the 
road commisioner had twenty-four hours' actual notice of the defect 
which caused the injury. This statutory notice is a conclusion of fact 
capable of being established by circumstantial as well as by direct 
evidence. There was uncontroverted evidence in this case that the 
condition of the road in question had remained the same for several 
years; that in the fall of 1898 the street commissioner repaired the 
traveled part of it directly in front of the ravine, running the road 
machine three times within eighteen inches of the place where the 
wheel went down over the bank at the time of the accident, and he 
was not called as a witness. It also appeared that one of the select
men in 1899 was accustomed to pass this place frequently during the 
summer and fall of that year, a portion of the time as often as twice 
a day, and that one of the selectmen in 1898 also passed it repeatedly 
during that year, driving out of another road directly in front of the 
ravine. This evidence appears to have satisfied the jury that these 
officers must have observed the condition of the road at that point 
unless grossly inattentive to their duty, and in the absence of any 
positive testimony to the contrary from these officers, the jury drew 
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the inference that they had actual notice of the defective condition 
which cansed the accident. It is the opinion of the court . that this 
q nestion of notice is attendee I with lm,s difficulty than that respecting 
the existence of a defect, and that the verdict of the jury should not 
be distlll'hed on this ground. 

] 1_}1x~ept-ions and rmotion ove1·1·nlcd. Jndgment on the verdict. 

VEs'l'A A. vV1'fHAM 

V8, 

BANGOR & ArroosrrooK RAIL RoAD COMPANY. 

Piscataqui~. Opinion March 26, 1902. 

Railroads. Right of JYiry. Reasonable U..~e. Repairs. Negligence. 

While <lriving along the highway near the railroad track of the defendant, 
the plaintiff wa:,; thrown from her wagon and injured, by her horse becom
ing frightened nt three .pieces of culvert pipe some seventeen feet outside 
of the highway, and upon the defendant's right of way, and which had been 
deposited there four days before for the purpose of repairing and improv
ing its road-bed by sub:-;tituting a culvert for a bridge at that point. The 
appearance of the pipe was such as was calculated to frighten horses of 
ordinary gentleness. 

The defendant in repairing and improving its roads was in the exercise of a 
right conferred by its charter, and a duty which the law imposes upon it 
for the safety of the public who travel over its road. 

In doing this it must act rea:-mnably, and wl.th a due regard for the rights 
and safety of persons who have occasion to use the highway. It cannot act 
negligently, improperly or unreasonably; but to create a liability on its 
part for the resulting injury, there must be something in the time, or 
manner, or circumstances under which the act is done, which charges it 
with a want of proper regard for the rights of others. 

The defendant corporation was created by the public for public purposes. 
The public safety and convenience demand that its road-bed be kept in 
repair. If it exercises due care in making repairs and improvements upon 
its own premises, no action will lie for such inconvenience~, or even inju
riomi consequences, as are necessarily incident to its management and 
operation. 
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The appearance of the pipe being such as was calculated to frighten horses 
of ordinary gentleness, the defendant would not be justified in letting it 
remain so near the highway for an unreasonable length of time. 

Held; that in view of the nature of the repairs for which the pipe was 
intended, the constant and regular mm of the defendant's road for public 
travel and commerce, and the extent of its line which must be kept in 
repair at all times, and in all places, four days was not an unreasonable 
length of time, under the circumstances of this case. 

On report. Judgment for defendant. 

Action of tort to recover ,damages sustained by the plaintiff, by 
being thrown from her carriage while traveling on the highway in 
Guilford adjoining the defendant's railroad. The cause of the acci
deJ?.t, as the plaintiff alleged, was due to her horse taking fright at 
some culvert pipe placed in close proximity to the highway. There 
were three pieces of pipe, black in color, three feet eight and one-half 
inches in diameter at one end, four feet and three inches at the other 
end, and twelve feet and six and one-half inches long. They weighed 
614 7 pounds, each. 

By agreement of the parties, the case was reported to the law 
court to determine whether the action was maintainable. 

H. Hudson, for plaintiff. 
Counsel argued: The placing of the pipes where they were placed 

was a nuisance. 
If the pipes had been placed where they were by an individual, 

such individual would have been liable therefor. 
The same rule applies to a railroad corporation that applies to an 

individual. 
The defendant cannot justify under its charter. When such 

charter was granted, it was not within the contemplation of the legis
lature that nuisances were to be created. 

The plaintiff admits that the defendant has the right to repair its 
railroad track, its bridges, and to do what is necessary to keep the 
road in good condition; and that in making said repairs it has the 
right to do everything necessary to be done in order· to make the 
repairs, provided it does not create a nuisance. It is not contended 
that, if it was absolutely necessary to do a given piece of work on the 
railroad and it could not be done in any other way than to create a 
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nuisance, that the railroad might have the right to create such nm
sauce; but when the work can be done by the road without creating 
such a nuisance and endanger the lives and property of persons, then 
the railroad should adopt such course as would not endanger such 
lives and the property of persons. If the road, however, sees fit to 
adopt the course to create a nuisance and thereby damage any person 
either in property or an injury to the person, then the railroad is 
liable for such damage. 

The placing of such ol~ects on its right of way in such close prox
imity to the traveled portion of the highway, which are naturally 
calculated to frighten horses ordinarily gentle and well broken, is not 
a reasonable use of its right of way; that such use is· unlawful and 
constitutes a nuisance. Lynn v. lfoope1·, 93 Maine, 4G, 47 L. R. A. 
752. 

An object at the side of the highway, or in close proximity thereto, 
of such a character that it is naturally calculated to frighten horses 
ordinarily gentle may constitute a nuisance. Elliot on Roads, § G49, 
2nd Ed.; Cook v. Charlestown, 98 Mass. 80, 93 Am. Dec. 137; 
Kingsbury v. Dedham, 13 Allen, 18G, 90 Am. Dec. 191; Horton v. 
Taunton, 97 Mass. 266; A,lJer v. Nonoich, 12 Am. Rep. 396, (39 
Conn. 376). 

The following have been held to constitute a nuisance: 
A heap of refuse on land near the highway liable to frighten 

horses. Brnwn v. Ea8tern B. R. Co., 21 Q. B. Div. 391, S. C. 37 
Am. & Eng. R R Cases, 558. A hand car left on the track so 
loaded as to frighten horses. Cincinnati R. R. Co. v. Cornrnonwcalth, 
80 Ky. 139, Am. & Eng. Enc. of Law, Vol. 19, 921; Broitghton 
v. Cartm·, 18 Johnson, 406. The placing of anything near a high
way calculated to frighten horses, is a public nuisance. Wood on 
Nuisances, 3rd Ed. p. 94. 

Public or common nuisances affect the community at large, or 
some considerable portion of it, such as the individuals of a town, and 
the person therein offending is liable to criminal prosecution. A 
public nuisance does not necessarily create a civil cause of action for 
any person, but it may do so under certain conditions. A private 
nuisance affects only one person or a determinate number of personfl, 
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and is the ground of civil proceedings only. Am. & Eng. Enc. Vol. 
16, 926. See also Baltzege,r v. Carolina J}[iclland Ry. Co., 71 Am. 
St. Rep. 789, 54 S. C. 242. 

Objects in the highway that do not prevent passage, but render it 
dangerous from the tendency to frighten horses, are nuisances. 
Cooley on Torts, p. 61 7, and cases cited. 

If one, for his own benefit, violates the rights of another, it is a 
nuisance, and if this consists in the violation of a public right, indict
ment is the appropriate remedy for its vindication and redress. 
Davis v. Winslou,, 51 Maine, 264, 81 Am. Dec. 573; Shrewsbury v. 
SrnWi, 12 Cush. 177; Heeg v. Licht, 80 N. Y. 579, 36 Am. Rep. 
654; Gorharn v. Gross, 125 Mass. 232, 28 Am. Rep. 224. 

The testimony in this case from nine different witnesses introduced 
by the plaintiff shows that horses which were ordinarily kind were 
frightened at the pipes. These witnesses were prominent business 
men in the village of Guilford and Sangerville. Each witness testi
fied that the horse he drove, and was frightened, was in most cases a 
horse that had been owned for some time, a family horse, and was not 
frightened before nor since that time. The plaintiff contends, there
fore, that the pipes placed where they were, of the color, size, and 
the manner of placing them, were well calculated to frighten horses, 
and therefore were a nuisance. The plaintiff claims that the authori
ties already cited show that had the pipes been placed where they 
were by some person owning the land, then such person would have 
been liable for the damage that the plaintiff suffered. 

The same rule that applies to individuals applies to corporations 
as well. The maxim "sic ntere tuo," -so use your own property 
as not to injure the rights of another,-applics alike to corporations 
and to individuals. 

In Hill v. Portland & Rochester R. R. Oo., 55 Maine, 438, 92 
Am. Dec. 601, the plaintiff's horse was frightened by a loud and sud
den blowing of defendant's locomotive whistle at a railroad cros~ing 
near the Buxton station. Defendant denied its liability. The court 
say: A railroad company has an undoubted right to establish rules 
and regulations in reference to the mode and manner in giving notice 
at stations or at othc~ places, but all such rules must be subjected to 
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the test of reasonableness in view of the rights and duties of citizens 
who may be affected by them. No corporation can rightly disregard 
these rights when adopting its own rules of action or giving direc
tions to its servants. The great maxi1;1 of "sic utere tuo" applies to 
corporations as to individuals. Shaw v. Bo.-don & lVo'l'Ce.~te1· R. R. 
Corp., 8 Gray, 45. "We cannot sanction the claim of any railroad to 
establish and execute its own rules at its own pleasure without refer
ence to others rights and privileges." ]fill v. P. & B. R. B. Co., 55 
Maine, 438, 92 Am. Dec. 601. 

In every case, then, it becomes a question whether in that par
ticular case the act was reasonable and within the rule of ordinary 
care under all the circumstances of time and place, and all the sur
roundings. Hill v~ P. & R. R. R. Co., supra. 

Counsel cited: Cogswell v. N. Y: N. IL & JI. R. R. Oo., 103 
N. Y. 10, 57 Am. Rep. 701; ~Morton v. Mnym· of N. Y. 140 N. Y. 
207, 22 L. R A. 241; Wctlsh v. Fitchburg R. R. Oo., 145 N. Y. 
301, 45 Am. St. Rep. 615, 27 L. RA. 724; Balt. & Pot. R. R. 
Co. v. Fifth Bapti.~t Cluwch, 108 U. S. 317; Sinnfo/,,son v. Johnson, 
2 Harr. (N. J.) 129, 34 Am. Dec. 184; Pa. R. R. Co. v. Angel, 56 
Am. Rep. 1, S. C. 41 N. J. Eq. 316, and notes; frlatthews v. w: L. 
lVater· Wod,;s, 3 Camp. 403; Pine City v. JJ;_f1trch, 42 Minn. 342, 
6 L. R. A. 763; 2 Wood on Nuisances, p. 1049; Jone8 v. Hou.m
tonic R. R. Co., 107 Mass. 261; Brown v. Eastern Midland R. R. 
Co., App. Cas. Q. B. Div. 25 & 23, Feb. 13, 1889. 

]1~ H. Appleton and H. R. OhnJJlin, for defendant. 
The pipes were not deposited on the highway or upon the land of 

any other person or corporation, lmt upon its own right of way, in 
which by operation of law, it had a distinct and peculiar casement; 
not such an easement as is limited to the ordinary right of way, such 
as is acquired for highways, but an easement that justifies a use by 
the company of the land for all the purposes of a railroad. Bra,inar·<l 
v. Olapp, 10 Cush. 6, 57 Am. Dec. 74; Oonn. & Pcu;s. Rivers R.R. 
Co. v. Holton, 32 Vt. 44. The easement in lands taken for the pur
pose of a railroad is obviously vastly different from that in land 
appropriated to the various kinds of other public ways. Hayden 
v. Skillings, 78 Maine, 413; Bl'ainanl v. Olapp, 10 Cush. 6, 57 



Me.] WITHAM v. RAILROAD CO. 331 

Am. Dec. 74; Pierce on Railroads 159, 161, 263; 2 Elliot on Rail
roads, § 718; Conn. & Arns. Rivm·s R. R. Co. v. Holton, 32 Vt. 44. 
It is the largest possible description. Cwrtis v. Eastern R. R. Co., 
14 Allen, 58. Great care is required from railroad companies in the 
construction of their roads, not only must the road be properly con
structed, but it must be kept in good condition. They were bound 
to exercise that degree of care and skill which cautions persons 
would use in the construction by competent engineers and workmen 
of the road-bed, track, culverts and all the appliances and rneans of 
transportation to carry on the business of the road and operate its 
trains. To make frequent and careful examinations and inspections 
of the same in order to avoid accidents as far as human skill· and 
foresight can reasonably secure such a right. Libby v. ]}L C. R. R. 
Co., 85 Maine, 34, 20 L. R. A. 812. By virtue of the easement 
in its right of way which it acquired under and by virtue of its 
charter and franchise, the defendant had the right to deposit within 
its location, such material as it deemed necessary to the construction 
or maintenance of its road, and the only possible question in this 
case is, whether the defendant reasonably exercised in this instance 
the legal rights with which it was invested. The plaintiff's right to 
travel over the highway is in no way superior to the railroad's right 
to use its right of way for legitimate railroad purposes in the con
struction or in the maintenance of its road. The public easement of 
travel is not superior to the easement which the defendant has within• 
its right of way. On the contrary, the passenger on the highway 
must submit to such incidental inconvenience and dangers as neces
sarily flow from the oper:J,tion of a railroad chartered under the laws 
of a state. JHacmnber v. Nichol8, 34 Mich. 212, 22 Am. Rep. 522. 
So long as it keeps within the scope of the powers and authority 
granted, a railroad company is not liable, either civilly or criminally 
for a nuisance which is the necessary result of the construction and 
operation of its road, in accordance with its charter. 2 Elliot on 
Railroads, § 718, and cases cited. The mere fact, assuming it to be 
true, that the culvert pipes were calculated to frighten horses, does 
not necessarily constitute them a nuisance. Horses may be and often 
are frightened by locomotives in both town and country, but it would 
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be as reasonable to treat the horse as a public nuisance from its ten
dency to shying and be frightened by unaccustomed objects as treat the 
locomotive as a public nuisance, from its tendency to frighten the horses. 
The use of the one may impose upon the manager of the other the 
obligation of additional care and vigilance beyond what would other
wise be essential, bnt only the paramount authority of the legislature 
can give to either the owner of the horse or the owner of the loco
motive exclusive privileges. Jl;Iacomber v. Nichol8, 34 Mich. pp. 212, 
219, 22 Am. Rep. 522; Cooley on Torts, Gl 7. And it has been 
commonly held by a great majority of the courts in this country that 
a railroad company is not liable for injuries resulting from horses 
becoming frightened upon the highway at the mere sight of its trains 
or the noises necessarily incident to the running of the trains and the 
operation of the road. 3 Elliot on Railroads, § 1264, and cases cited. 
Lamb v. Old Colony .Rffilr'OCul, 140 Mass. 79, 54 Am. Rep. 449. 
The materials that enter into the construction and repair of a rail
road, as a rule, are large and ponderous and handled with great dif
ficulty and of necessity have to be deposited convenient to the point 
where they are intended to be used. Railroad bridges, and sections 
of bridges, large and heavy timbers of all kinds, telegraph poles, rail
road ties, culvert pipes, rails, fencing, derricks, pieces of granite 
weighing tons fi.)r abutment work, etc., all of these things are neces
sary in the construction and repair of a railroad, and because any or 
all of them are calculated to frighten horses, this fact does not neces
sarily constitute them a nuisance. Repairs have to be made upon rail
roads constantly to keep them in a safo condition for the transportation 
of travelers aml freight, and railroad companies are compelled to 
make these repairs and are compelled to u~e these materials in mak
ing such repairs. It is not a matter in the discretion of a company. 
It is a matter of legal compulsion that a railroad company shall 
renew and repair its bridges and road-heel from time to time so that 
they shall be safe for travel; and along with that burden, necessarily 
goes the right to use all needed material, although in such use it 
might be calculated to frighten horses traveling upon the highway. 
All these things were within the knowledge of the legislature and 
must be presumed to have been anticipated when it granted the fran-
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chise to construct, operate and maintain this railroad; so that it would 
appear, that under its charter, the company had the right to assemble 
its material within the bounds of its location for purposes of repair, 
and would not be liable under any circumstances therefor .unless it 
unreasonably exercised this right. This is the utmost limit of the 
law to which the plaintiff can ask you to go. Injury alone will 
never support an action on the case for a nuisance ; there must be a 
concurrence of injury and wrong. Did the railroad company make 
a reasonable and proper use of the rights vested in it by its charter? 
If so, it cannot be held to have created or maintained a nuisance 
State v. Loui~villc, etc., R. R. Co., 10 Am. & Eng. R R. cases, 286. 

SITTING: vV1sWELL, C. J., El\IERY, VVHI'l'EHOUSE, STROUT, 

SA vAcrn, PowERs, J,J. 

POWERS, J. From the report we find the following facts. As 
the plaintiff was driving along the highway in Guilford where it runs 
a(ljacent to and nearly parallel with the track of the defendant, her 
horse became suddenly frightened at three pieces of culvert pipe, and 
she was thrown from her wagon and i1~urcd. The pipe was lying 
upon the right of way of the defendant corporation some seventeen 
foet outside of the limits of the highway, and had been deposited 
there by the defendant four days before for the purpose of repairing 

. and improving its road-bed at Cooper brook, by substituting a cul
vert for a bridge at that point. Each piece of pipe weighed some
thing over three tons, and they were as near to the railroad track 
and the brook as it was practicable to unload and use them. The 
plaintiff was at the time in the exercise of dnc care; her horse was 
kind, safe, and broken for travel upon the public roads, and the 
appearance of the pipe was such as was calculated to frighten horses 
of ordinary gentleness. 

\Vhile every person is bound to use and enjoy his own property in 
such a manner as not to unreasonably injure another's, yet no action 
will lie for the reasonable exercise or use of a person's right. If 
a man unreasonably leaves upon his own premises an object whose 
appearance is such that it will frighten horses which are kind, safe, 
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and broken for travel upon our public roads, he is liable for the 
injuries which result therefrom. The appearance of the object, and 
the resulting injury alone, are not sufficient to create the liability. 
There must be something in the time, or manner, or circumstances 
under which the act is done which pharges him with a want of proper 
regard for the rights of others. The plaintiff in traveling along the 
highway was in the exercise of her lawful right. The defendant 
also, in repairing and improving its road; was in the exercise of a 
right conferred by its charter, and a duty which the law imposes upon 
it for the safety of the public who travel over its road. In doing this 
it must act reasonably, and with a due regard for the rights and 
safety of persons who have occasion to use the highway. It cannot 
act negligently, improperly, or unreasonably. The rights of the 
parties are to be harmonized, but if due care is exercised by a railroad 
corporation in making repairs and improvements upon its own prem
ises, it is not responsible for the inconveniences, or even injurious conse
quences, that may arise from such acts. The public which creates 
these great channels of travel and commerce, and whose safety an<l 
convenience demand that they be maintained in repair, must submit to 
such inconveniences as are necessarily incident to their management 
and operation. 

Each case must necessarily stand upon its own facts. Applying 
these principles to the case before us we think the plaintiff has failed 
to show that the defendant acted negligently or unreasonably. The 
pipe was upon the defendant's own premises, placed there for a law
ful purpose, and close to the spot where it was to be used. lt8 
weight, 6147 pounds to the piece, was such as precluded it from 
being placed on the other side of the railroad, or further away from 
the highway. 

It is true that, in view of the fact that the appearance of the pipe 
was calculated to frighten horses of ordinary gentleness, the defendant 
would not be justified in allowing it to remain so near the highway 
for an unreasonable time. Under the circumstances, however, we do 
not think four days an unreasonable time. The nature of the repairs 
for which the pipe was intended, the constant and regular use of the 
defendant's road for public travel and commerce, the extent of its 
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line whieh must be kept in repair at all times and in all places, make 
it unreasonable to require that such material should not be moved to 
the place of its use until the very day that the use is to be made of it. 
Some latitude and discretion must be allowed to those intrusted with 
the construction and operation of great public works as to the manner 
in which, and the means by which, they will perform the duties 
imposed upon them. If they act in good faith, with a proper regard 
for the rights of others, and without carelessless or negligence, they 
are exempt from liability. 

Judgment for- dPf endwnt. 

,Lum:-; I-I. BONNEY, and another, v.-;. CHESTER GREENWOOD. 

Franklin. Opinion March 24, 1902. 

E11sement. Destruction uf t'i'crvient Estate. Estoppel. P,irty- ~foll. 

It is among the ei-;:-;ential qualities of every easement that there are two dis
tinct tenements or e:-;tates, the <lominant' to which the right belongs, and 
the servient upon which the obligation i:,; imposed. Hence an easement, 
properly so-called, may survive the destruction of a part of the servient 
estate when there is anything remaining upon which the dominant estate 
may operate. 

The right to the use and Pnjoyment of a privilege in a particular building of 
another, which <loes not involve any interest in the :-;oil apart from the 
building, is extinguished by the de:-;truction of the building, for the obvi
ous rea:;.;on that nothing remains upon \Yhich it can operate. 

A party-wall is one without openings for windows. 

In an action for destruction of easements in the hall and stairway of defend
ant's building and a partition wall and obstructing a, passage-way on land 
of the defendant, it appeared that after the destruction of the buildings 
and wall by fire in 1886, new buildings, erected pursuant to mutual cove
nants made in 1887, were so constructed that all parts of each could be occu
pied and enjoyed independently of the other; and that one of plaintiffs 
was a party to the said covenants and the other plaintiff, Metcalf, had 
actual notice of them and accepted from defendant his proportional part 
of the cost of the wall, and allowed defendant to erect his building, with 
a solid brick wall, across the five foot strip in question. 
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Held,· that the conduct of both parties was wholly incompatible with the 
continued existence of the easement claimed. 

Held; that plaintiff Metcalf was silent when he should have spoken, and he 
must be deemed to be equitably estopped to assert any right of easement 
in the hall and stairway of the defendant's building and the passage-way 
on his land. · 

Openings for windows made by one party in an existing party-wall in viola
tion of the rights of the bther, may lawfully be closed by him, provided 
no unnecessary injury is thereby done to the adverse party. 

On report. Judgment for defendant. 

Case, for destroying easements claimed by plaintifls m a building 
and party-wall and for obstructing a passage-way. 

The first count in the declaration was as follows:-

In a plea of the case, for that the plaintiffs, on the tenth day of 
April, A. D. 1899, and long before had, and continually afterwards 
hitherto hath been, and now are seized of a certain store and lot 
situated in Farmington Center village in said Farmington aforesaid, 
and bounded and described as follows, to wit: 

"Beginning on the south side of Broadway at the north-west 
corner of what was formerly Joel Phinney's store lot, running south
erly on Joel Phinney's westerly line eighty-two feet and continuing 
in the same direction eighteen feet to stakes and stones; thence west
erly parallel with said Broadway about twenty-two and one-half feet 
to stakes and stones; thence northerly to a given point six inches 
east of the westerly side of the westerly wall of the Arcade, or 
Post-office, continuing through the westerly wall (regarding the 
center of said wall as the dividing line) to Broadwaj', it being one 
hundred feet from the south-west corner; thence easterly on the 
southerly line of said Broadway about twenty-two and one-half feet 
to the place of beginning, together with the building thereon," in 
their demesne as of fee; and whereas the said plaintiffs at said Farm
ington on the said tenth day of April, A. D. 1899, and long before 
were, and ever since have been, and still are lawfully possessed of, 
and in the messuage aforesaid, and, by reason thereof for all the time 
aforesaid of right had and still ought to have a certain right of way 
to pass and repass on foot or otherwise from the common highway or 
street called Broadway in Farmington Center village in Ji__,,armington 
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aforesaid, through and over the land whid1 is now the said defend
ant's and being the lot lying westerly of the plaintiffa' said lot above 
described, and of five feet iu width (more or less) arnl said right of 
way running North thirty-five feet more or less to Broadway, so
called, and said plaintiffi:i further had f<>rever the right to the free 
and unobstructed use of the stairway leading to the second story 
of a building formerly built hy one Perkins on the lot now owned 
by defendant, and being the lot next westerly of your said plaintiffs' 
lot and building and the free and unobstructed use of .the hall in 
the second story of Raid building, and f-aid stairway to be not less 
than three feet in the clear and the lmll 1:ot less than five feet in 
the clear, the center of the stairway to be not more than twenty feet 
from the west wall of plaintiff's said building upon their lot afore
said and the said hall to nm east and west the entire width of the 
building aforesaid .and the said hall to be a continuation of the hall 
in the building then on the lot of Haid plaintiffs described aH afi>re
said, and that said hall and stairway were to be well built and 
finished and thoroughly lighted by day by large and _modern win
dows over the door leading to the Htainrny in the weE:t end of the 
hall and said light from the windows never to be obstructed and said 
stairway and hall to be kept in good repair by defendant forever, 
and the right to the free use forever of the water in the well located 
on the lot of defendant aforesaid with right to enter said well with 
three pipes for purposes of drawing water and free access to said well 
and right to make any necessary repairs on said well, pipes and 
pumps forever, and that the roof of the Haid lmilding at its highest 
point adjoining the west wall of plaintiffs' said building should be at 
least six inches below the eaves of plaintiffH' said building and that 
said building should go no farther than the plaintiffs' said lot. 

Nevertheless the said defendant, well knowing the premiseR, hnt 
contriving and intending to hinder, and as much as in him lay, to 
deprive the said plaintiff..., of the use of their said way and rights 
in the building of said defendant upon land of said defendant next 
westerly of and adjoining the lot of plaintiff."l aforesaid (the said 
building erected by said Perkins having been destroyed by fire) on 
the tenth day of April, A. D. l 899, erected a c~rtain other building 
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on his said lot and over said right of way five feet in width and 
refused your said plaintiffs any rights in the stairway of said new 
building, and did not build a hall in said building and has wholly 
deprived the plaintiffs of said right of way and of the use of the 
stairway in the building on defendant's said land, and the hall in the 
second story of the same, and the light from the windows which was 
never to be obstructed, and the use of said well of water; and said 
defendant has ever since continued said building erected by him, so 
that the said plaintiffs hath ever since been totally hindered and 
deprived of their said way aforesaid, and right to the · free and unob
structed use of the stairway leading to the second story of the build
ing erected by said defendant, and the free and unobstructed use of 
the hall in the second story of the building, and said stairway and 
hall in said building, and the light from said hall from windows to 
be built as aforesaid over the doorway leading to the hall and that 
said light as aforesaid has been obstructed by said building erected 
by said defendant as aforesaid, and the weH of water as aforesaid and 
the said new building at its highest point is more than six inches 
higher than the old building and extends back further than the old 
building as aforesaid and all from said tenth day of April to the 
present time. 

The second count in the declaration was for stopping up the win
dows in the party-wall. 

J. C. Holman, for plaintiffs. 

Counsel argued, among other things, that the destruction of the 
partition wall cannot in any way affect plaintiffs' right of way in the 
five-foot strip. 

F. W. Butlm·, for defendant. 

SrrnNG: WISWELL, C. J., EMERY, WHITEHOUSE, STROUT, 

PEABODY, JJ. 

WHITEHOUSE, J. This is an action on the case to recover dam
ages for the destruction of an easement, claimed by the plaintiffs in a 
stairway and hallway of the defendant's building; and also for the 



Me.] BO.XNEY 'll, GREE;..;woon. 

obstruction of a passage-way five feet in width on the land of the 
defendant. 

In 1884, F. U. Perkins was the ownl·r of two adjoining lots of 
land situated on the southerly side of H1:oadway in the village of 
:Farmington. The em,terly lot, now owned hy the plaintiffs, is 22½ 
feet in width on the street, and the westerly lot, now owned by the 
defendant, is 40 feet in width. There were buildings standing on 
the easterly lot, hut none on the westerly lot. March 31st, 188-1, 
Perkins conveyed the easterly lot to C. \V. KeyPS and A. T. Tuck, 
by separate deeds, eonveying to eael1 an urnli\'ided half~ making the 
center of the westerly wall of the Arcade or post-oflicc, then standing 
thereon, the dividing line between this lot and the vacant lot 011 the 
west side owned by Perkins as above stated. The (leeds to Keyes 
and Tuck contained the following c·la11He: "S:iid KeyeH [Tuck] to 
have forever the right to the free arnl unohstrnctcd 11se of the stair
way leading to the second story of the propoHe<l lmilding to he built 
by said Perkins a(ljoining the post-offfre h11ilcli11g now so-called, and 
the hall in the second story of the proposed block, the stairway to he 
not less than three feet in the clear a1Hl the hall not leHs than five 
feet in the clear, the center of the Htairway to he not more than 
twenty feet from the west wall of the Haid post-office building or 
block, and said hall to run east and weHt the entire width of the pro
posed building or block in which said stairway is to be located and a 
continuation of the hall now in the upper story of the post-office 
building, both stairway and hall to he well lmilt and finished arnl 
thoroughly lighted by day by large arnl llow modern windows over 
the door leading to the stairway and in the west end of the hall in 
the Perkins block, and the light from these windows never to be 
obstructed," etc. The plaintiffs derive title from Keyes and Tuck, 
through several mesnc conveyances, all of which purport to convey 
the rights and privileges described in the covenants found in the 
deeds to Keyes and Tuck as above stated. 

It is not in controversy, that very soon thereafter Perkins erectc(l a 
building upon his vacant lot as proposed in those deeds, and that the 
owners of the plaintiff block enjoyed the use of the stairway and hall 
therein, according to the stipulation in the deeds, until October 22, 
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1886, when the buildings on both lots, including the partition wall, 
were destroyed by fire. Thereupon, on the twelfth day of the next 
May, 1887, the owners of the plaintiff lot, namely, the plaintiff Bon
ney, and A. S. Butterfield~ the grantor of the other plaintiff Metcalf, 
entered into an agreement under seal with F. C. Perkins for the con
struction and maintenance of a new partition wall between the lots in 
q nestion, the material provisions of which are as follows : 

"The said Almas S. Butterfield and James H. Bonney do hereby 
covenant and agree to erect a partition wall of brick with a proper 
foundation under the same of stone, one-half of said wall to set on 
the lot of said Butterfield & Bonney on Broad way in Farmington 
village corporation occupied by C. vV. Keyes as the Chronicle office 
at the time of the fire which destroyed the same October _22d, 
1886, and the other half on the lot of said Perkins whieh was occu
pied by E. G. Blake as a jewelry store at the time of said fire. 

"Said wall is to be erected at the expense of the said Butterfield & 
Bonney, and whenever said Perkins shall erect a building on his lot 
aforesaid he shall have the right to use said wall as the east wall of 
his building which he shall erect, and shall become the owner of the 
west half of said wall by paying to the said Butterfield & Bonney 
one-half the costs, at the time said wall is used by said Perkins, of a 
similar brick wall similarly made and constructed as the brick wall 
herein described. 

"And it is further agreed that neither party hereto or any person 
shall project timbers or finish into said wall more than four inches in 
depth. 

"And the said Frederick C. Perkins hereby agrees to allow and 
hereby gives permission for the erection of said wall on his said lot as 
above described, and hereby further agrees that whenever he shall 
erect a building on his said lot he will pay to the said Almas S. But
terfield and James H. Bonney one-half the costs at the time said wall 
is first used by said Perkins of a similar brick wall similarly made 
and constructed as the brick wall herein described and shall thereby 
become the owner of the west half of said wall. 

"And it is hereby agreed by the parties hereto that neither party 
hereto shall remove or destroy said wall or allow it to be removed or 
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d~stroyed except by the act of God, without the consent and permis
sion of the other party hereto." 

This agreement was recorded in the registry of deeds March 9, 
1888. 

In pursuance of this agreement another building with a new par
tition wall was erected by Butterfield & Bonney, the owners of the 
plaintiff block, and subsequently, in the year 1897, Butterfield con
veyed his undivided-half interest in the lot, building and wall to the 
plaintiff Metcalf. In 1898 the devisees of Perkins conveyed the 
acljoining lot in question to the defendant who erected the present 
building thereon in 1899, and paid to the plaintiffs one-half of the 
cost of the new partition wall, according to the agreement. 

The plaintiffs now contend that they have the same rights of pas
sage through the stairway and hall of the new building that the 
owners of the plaintiff block had in the original building on the Per
kins lot which was destroyed by fire. 

The defendant contends that by the destruction of both buildings 
all easements in the Perkins building were extinguished, or if not 
extinguished, that they have been lost by voluntary abandonment 
and acts incompatible with their continued existence. 

An easement may be concisely defined as "a privilege without 
profit which one has for the benefit of his land in the land of 
another.'·' ,v ashburn on Easements, 2; Jones on Easements, 1. It 
is among the essential qualities of every easement that there are two 
disti~ct tenements or estates, the dominant to which the right 
belongs, and the servient upon which the obligation is imposed. 10 
Am. and Eng. Enc. of Law, 401. Hence an easement, properly so
called, or right appurtenant to one tenement to the e1tjoyment of 
some privilege in neighboring land, may snrvive the destruction of a 
part of the servient estate when there is anything remaining upon 
which the dominant estate may operate. But the right to the use 
and enjoyment of a privilege in a particular building of another, 
which does not involve any interest in the soil apart from the build
ing, is extinguished by the destruction of the building, for the obvious 
reason that nothing remains upon which it can operate. Jones on 
Easements, 838, 8:39. In 8hfrley v. Ombb, 138 Ind. 200 ( 4G Am. 
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St. Rep. 376), the owner of a building containing a store conveyed 
to the owner of an adjoining store the right to use a stairway in the 
former, in common with the grant.or, as a means of access to the 
rooms in the upper part of both stores. There was a party-wall 
between the two buildings. Subsequently the building in which the 
stairway in question existed was wholly destroyed by fire; and it 
was held that the easement in the stairway thereupon ceased. In 
the opinion the court said: "W c feel entirely certain that the 
reservation was not intended to create an interest in the soil ; and if 
it possessed the quality of an casement, in that it became an interest 
in real estate, it was only to the extent of affording the use of the 
stairway and hall in the lmilding as it existed, and independently of 
any right to or interest in the soil. If this was the extent of the 
interest, it follows that the destruction of the building destroyed 
the right as effectually as if the interest had been in the soil and the 
floods had carried away the soil ; nothing would remain upon which 
the right could operate. A new structure would not recreate the 
right, for such right had been destroyed, and not simply suspended, as 
would probably have been the case if the right had attached to the soil." 

l t is further provided in the Perkins deeds of the plaintiff lot that 
"the west wall of the post-office block or building shall forever remain 
as a partition wall between said post-office building and any building 
that said Perkins or his heirs or assigns may join thereto." But it 
is equally well settled, in the absence of any agreement to the con
trary, that the destruction of a party-wall destroys an easement 
therein created by building the wall along the dividing line of two 
lots and conveying one or both of the buildings by deeds in which 
the line is described as rmrning through the center of the party-wall. 
Pie1·ce v. Dye1·, 109, Mass. 374, 12 Am. Rep. 716; 1-Iem·tt v. Kruger, 
121 N. Y. 386, 18 An~. St. Rep. 829, 9 L. RA. 135; Jones on Ease
ments, 840, and cases cited. The progressive development of social 
and industrial life in our cities and villages is constantly demanding 
buildings and structures of different size and character from those 
required in the generation gone before; and a division wall adapted 
to necessities of one proprietor, may soon become inapplicable to the 
purposes and needs of the other. 
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In the case at bar, furthermore, it is manifest that after the fire in 
1886, the parties interested acted upon the assumption that all ease
ments in the building and partition wall in question had been 
extinguished by the destruction of both buildings. 

It appears from the evidence that in 1884, at the date of the 
Perkins deeds of the plaintiff lot, the entrance to the second story of 
the Arcade or post-office building, was then up a flight of stairs in 
the west side of the building over the vacant lot, then owned by 
Perkins, and now owned by the defendant. But this stairway was 
removed in order to make way for the original building soon after 
erected on this lot by Perkins. In accordance with the agreements 
in Perkins' deeds to Keyes and Tuck in 1884, this building covered 
the entire width of the vacant lot; the existing west wall of the post
office block on the plaintiff lot became the east wall of the Perkins 
building and the partition wall between the two; and in pursuance 
of the further stipulation in the deeds, provision was made for access 
to the upper story of the post-office building by means of the stair
way in the middle of the Perkins building and the hallway therein 
leading through the partition wall. 

It also appears that in May 1887, following the fire in October 
1886, the respective owners of these adjoining lots entered into a con
tract of the tenor above given for the construction of a "partition 
wall of brick" between the buildings to be erected thereon. In 
making this contract the parties must be presumed to have employed 
the words "partition wall of brick" with the meaning which they 
have acquired by usage; and "by usage the words 'party-wall' and 
'partition wall' have come to mean a solid wall. Various reasons of 
inconvenience or peril have been assigned for the doctrine, but they 
are all referable, we think, to the general doctrine that the easement 
is only a limited one, and is not to be extended so as to include rights 
and privileges not belonging to the character of a wall which is to be 
owned in common, and in which the right of each owner are equal." 
Norrnille v. Gill, 159 Mass. 427, 38 Am. St. Rep. 441, and cases 
cited. In Volrner's Appeal, 61 Pa. St. 118, the court said: "From 
this review of the doctrines applicable to party-walls, it is clear that 
it must be a solid wall, without openings, of brick or stone or other 
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incombustible material." See also T,·ante v. White, 46 N. J. Eq. 
487; Jones on Easements,§ 687. Such was undoubtedly the under
standing of the parties to the contract in this case; for the owners of 
the plaintiff lot thereupon actually constructed a solid "partition wall 
of brick" without any openings for windows, and erected a block of 
stores on their lot with means of access to the upper story by a stair
way between the two stores, wholly on their own land. In harmony 
with this understanding the defendant subsequently erected a build
ing on his lot without any hall way leading to the plaintiff's block, 
using the '' partition wall of brick" for his east wall, and paying the 
plaintiffs therefor one-half of the cost of such a wall according to the 
stipulation in the contract, as before stated. Both buildings were 
thus constructed in such a manner that all parts of each could be 
occupied and e11joyed independently of the other. The inference 
from these facts is irresistible that there was then a m utnal under
standing that the right of access to their building, which the owners 
of the plaintiff lot once had through the former building on the 
defernlant's lot, had been extinguished. The conduct of both parties 
was wholly incompatible with the continued existence of such an 
easement. The presumption that it was terminated by the destruc
tion of the buildings was confirmed by their subsequent conduct. 
The agreements in the Perkins deeds of 1884: to Keyes and Tuck, 
relating to the use of the stairway and hall in the Perkins building 
and the maintenance of the old wall as a party-wall, do not purport 
to bind the "heirs and assigns" of the respective parties, but appear 
to have bceu regarded by them as applicable only to the west wall of 
the plaintiff building then standing, and to the particular building 
which Perkins himself might erect on his lot. But if those agree
ments could be deemed capable of being construed as covenants 
running with the land, they were manifestly superseded by the 
mutual covenants of 1887 for the erection of the new partition wall; 
and any easements created by those agreements of 1884 appear 
beyond question to have been intentionally abandoned by acts entirely 
inconsistent with the further enjoyment of such rights. Jones on 
Easements, 849, 852, and cases cited. 

In the party-wall agreement of 1887, the parties "bind themselves 
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and their respective heirs, executors and administrators and assigns" 
to the faithful performance of the covenants therein contained ; the 
instrument was under seal and appears to have been recorded in the 
registry of deeds, but it bears no certificate of acknowledgment. It 
is not controverted that such an agreement under seal creating mutual 
easements, .and expressly binding the heirs and assigns of the respec
tive parties, would run with the land if duly recorded after proper 
acknowledgment. See 10ing v. lVight, 155 Mass. 444; Jones on 
Easements, 6G8. But it is suggested, in behalf of the plaintiff Met
calf~ that the registration of such an instrument without acknowledg
ment was unauthorized, and therefore inoperative as constructive 
notice to any subsequent purchaser; and as it appears from Metcalf's 
testimony that he had no actual knowledge of the existence of such 
an agreement at the time he purchased his interest in the plaintiff lot, 
it is contended that while the plaintiff Bonney may be bound by that 
agreement as a party to it, the plaintiff Metcalf cannot be affected by 
it. But it satisfactorily appears that before the erection in 1899 of 
the building now standing on the defendant's lot, the plaintiff Metcalf 
had actual notice of the agreement of 1887 respecting the party-wall, 
accepted payment from the defendant of his proportional part of the 
cost of such a wall according to the stipulation in that agreement, 
and allowed the defendant to erect his building in the belief that all 
agreements purporting to create easements in the plaintiffs' lot or 
building had been superseded by the mutual covenants of 1887. 
The defendant was justified in assuming that Metcalf by accepting 
payment under the agreement acquiesced in it as a vafol and binding 
one, and was thereby induced to erect his building upon a different 
plan from what he would have adopted if he had understood his lot 
to be subject to the easements now claimed in favor of the plaintiffa. 
Metcalf was silent when he should have spoken, and he must now be 
deemed to be e<p1itahly cstoppcd to assert any such right in the 
defendant\, building. lifm·tin v. °frf. 0. B. R. Co., 83 Maine, 100; 

Leavitt v . . Pwi1'banlcs, 92 Maine, 521; liussey v. Bryant, 95 Maine, 
49. 

But, the plaintiffs finally insist that if the plaintiff.-,' easement 
in the defendant's building was extinguished or abandoned, they 
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acquired an easement and right of way on the defendant's lot by 
virtue of the following clause in the Perkins deeds of 1884, to wit: 
"Also to five feet in width (more or less) of land on the west line 
of my land adjoining the above described piece or parcel of land and 
running northerly thirty-five feet more or less." The owners of the 
plaintiff lot never used or claimed any right of way on the "west 
line" of the defendant's lot, and as it is the east line of defendant's 
lot which is "adjoining" the plaintiffs', it is not improbable, as sug
gested by counsel, that it was the scrivener's mistake in writing 
"west" instead of "cast." At the date of that deed, as before 
stated, the entrance to the second story of the plaintiff building was 
up a flight of stairs on the west side of the huikling, being the cast 
side of the defendant's lot; and this provision for a right of way 
five feet in width seems to have been inserted to protect the use of 
the old stairway until the other mode of access should be provided 
by the stairway and hall of the new building to be erected by Per-

. kins, as provided in the agreement. The latter was evidently under
stood to be a substitute for the former, and Perkins was accordingly 
allowed to erect his building with solid brick walls over and across 
the five-foot strip in question without objection from the owners of 
the plaintiff lot. 

Again, after the destruction of both buildings by fire and the 
execution of the mutual agreement for a new party-wall above 
considered, the defendant, as already shown on the former branch 
of the case, was permitted to erect his building over and across 
the same strip of land without question, upon paying one-half of 
the cost of such a party-wall; and both parties constructed their 
buildings so that all parts of each could be occupied without regard 
to the other. Herc, again, the inference is irresistible that in con
sideration of having one-half of the thickness of the party-wall on the 
defendant's lot, and of the payment by the defendant of his propor
tional part of the cost of building it, the owners of the plaintiff lot 
intentionally. relinquished all rights and privileges previously enjoyed 
in the defendant's lot as well as in the building thereon. The acts 
of the dominant owners relating to this claim are also wholly incon
sistent with the continued existence of any such easement. 
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The openings for windows made by the plaintiffs in the existing 
party-wall were made in violation of the rights of the defendant, and 
could lawfully be closed by him, provided no unnecessary injury was 
thereby done to the adverse party. No1·m'llle v. Oill, 159 Mass. 427, 
38 Am. St. Rep. 441 ; Jones on Easements, 692, 891. 

J1ulgment f 01· <l<fendant. 

CnARLEs H. McGn,LICUDDY 

V8. 

A CERTAIN Homm, JoNAS EmvA1ms, OWNER. 

Sagadahoc. Opinion April 9, 1902. 

Lien Jurisdfrlfori. llfurl'icipal Court. Stal. 1901, c. 2G2; R. ;'J'., c. 91, ?,?, 41, 48, 
51, 55, 56. 

A petition to enforce a lien for board of a horse is purely a procPeding in 
rem, and the jurisdiction given to a municipal court to enforce :-mch a lien, 
by R. S., c. 91,?, 56, is not limited by ch. 262 of the Public Laws of Hl01, 
relating to jurisdiction of municipal courts in civil matters. 

Such a petition may be enforced by a municipal court in the county where 
the petitionpr resides, although the owner of the hon,;e dot·s not reside in 
that county. 

Exceptions by claimant. Ovcrl'ulcd. 
Petition to enforce a lien on a horse the property of Jonas 

Edwards, of Auburn, Androscoggin county, f<>r food and shelter 
under R. S., c. 91, § 41, as amended by statute of 1887, c. 1, and 
begun in the Bath :Municipal Court, where the claimant moved its 
di:-,missal for want of jurisdiction by that court. His motion was 
overruled and the lien sustained. The claimant appealed to this 
court, sitting at nisi prius, where the motion to dismiss was overruled. 
He then brought the case to the law court, upon exceptions to the 
overruling his motion . 

.J?. L. Staple.-;, for plaintiff. 
1hscu8 Atwood, for defendant. 
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S1TTIXG: WISWELL, C. J., EMERY, WHITEHOUSE, SAVAGE, Pow
ERs, SPEAR, JJ. 

SAVAGE, J. Petition to enforce a lien for board of a horse. The 
sole question presented by the bill of exceptions is whether, since the 
enactment of c. 262 of the Laws of 1901, a municipal or police 
court has jurisdiction of proceedings to enforce liens for pasturing, 
feeding or sheltering animals, under R. S., c. 91, § 41, in cases 
where the alleged owner of the animals docs not reside within the 
county within which such court is established. The act of 1901 in 
question provides that "a municipal or police court shall not have 
jurisdiction in any civil matters unless the defendant resides within 
the county in which such court is established," with other alternative 
provisions not material here. 

VVe think the act of 1901 docs not limit the jurisdiction given to 
municipal and police courts by R. S., c. 91, § 56, to enforce liens of 
this character. A petition to enforce such a lien is purely a proceed
ing in rem. No personal judgment is rendered against the owner of 
the animal, except for costs. The issue to be acljudicated is whether 
the petitioner has a lien or not. And if he has, the amount for 
which he has a lien is determined, and the animal is ordered to be 
sold to pay the claim and costs. No execution issues against the 
goods or estate of the owner. To be sure, § 51 of the same chapter 
provides that if, after notice, the owner appears, "the proceedings 
shall be the same as in an action on the case in which the petitioner 
is plaintiff and the party appearing is defendant." This relates to 
procedure merely. The owner in such case is really a respondent or 
claimant, rather than a defendant, as that term is nscd in legal pro
ceedings. Hence the statute of 1901 is not in terms properly appli
cable to this proceeding. Nor is it applicable in spirit. 

The venue in proceedings to enforce such liens is fixed by § 48 of c. 
91, R. S., which provides that "the person claiming the lien may file, in 
the supreme judicial or superior court in the county where he resides" 
a petition for the enforcement of the same. The venue is fixed 
regardless of the residence of the owner. So by § 55, even trial 
justices for the county where the person having the lien resides have 
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jurisdiction of cases of liens for less than twenty dollars, regardless 
of the residence of the owner. By § 56, municipal and police courts 
are given jurisdiction concurrent with the supreme judicial and 
superior courts, and trial justices. Though no mention is made of 
venue, undoubtedly municipal and police courts have jurisdiction 
only when the supreme judicial or superior courts or trial justices 
would have, and that is, in the county where the person claiming 
the lien resides. The jurisdiction is concurrent, and exists under 
precisely the same conditions in one case that it does in the other. 
The evident intent of the statute is that the residence of the lienor, 
and not that of the owner, shall determine the venue. It does not 
require the lienor, having the animal in possession, to go to remote 
counties, nor to wait for distant terms of the court in those coun
ties, in order to enforce his lien. Such a requirement would greatly 
impair the usefulness of the statute, for while the lien procedure 
slumbers, the animal continues to eat at the expense of another than 
its owner. The statute recognizes the truth that the remedy, to be 
efficacious, must be prompt and convenient. The statute of 1901 
should not be extended beyond the reasonable interpretation of its 
terms to impair this remedy. 

We think, therefore, that neither the language nor the apparent 
purpose of c. 262 of the Laws of 1901 require us to hold that that 
act is a limitation of the jurisdiction of municipal and police courts 
under R. S., c. 91, § 56. 

Exceptions overruJecl. 
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RUFUS F. PIERCE V8. INHABITANTS OF GREENFIELD. 

Penobscot. Opinion April 11, 1902. 

'lo,wns. Debts. Town Orders. Rat~fication. Evidence. 

1. An action will not lie against a to\\·n for money loaned it:-; oflicer::; upon 
the credit of the town, but without its prt•vioui-; authorilrntion, although 
the money i-;o loaned be applied to payment of it::; debt8 and liahilitie8, 
unlesi-; the town subsequently ratifie8 the act. 

2. The question of ratification i8 not irrevocably dh,po8ed of by one or more 
refusals of the town to ratify, upon the question being pre8ented. The 
town may yet ratify at a subsequent meeting duly called and held, and 
8uch ratification will be binding. 

3. The town itself, however, cannot authorize nor lawfully ratify a borrow
ing of money for any purpose not within its municipal duties and pur
poses, and the burden of proof is upon a plaintiff relying upon such 
authorization or ratification, to 8how affirmatively that the money was in 
fact borrowed for a valid municipal purpose. 

4. Evidence that the money was borrowed to pay a town order, which order 
wa8 the last of a large series of renewals of orders extending back 8ome 
thirty years, which successive orders had during that time often been 
reported to the to<vn as outstanding and valid, and had never been 
objected to or questioned by the town,-i8 sufficient to 8Ustain the plain
tiff's burden of prov?ng that the original debt was incurred for a valid 
purpose and hence that the borrowing to pay the last order was for a valid 
purpose. 

On report. Judgment for plaintiff. 

Assumpsit for money lent by the plaintiff to the town of Greenfield 
upon a town order. There were special counts upon the order, also 
counts for money lent and advanced, money due upon account stated 
and for money had and received. Plea, the general issue. 

The facts appear in the opinion. 

L. G. Stearn8 and G. T. Sewall, for plaintiff. 

P. H. Gillin and T. B. Towle, for defendant. 
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SITTING: vV1swELL, c. J., El\rnnY, WnrrEHousE, STRourr, FoG
LER, JJ. 

FoGLER, J. This is an action of assumpsit to recover for money 
loaned by the plaintiff to the defendant town upon a town order. 
The declaration contains special counts upon such order, and also 
counts for money lent and advanced, for money due upon an account 
stated, and for money had and received. Plea, the general issue. 

The case corneH to this court upon report. 
The order de(-lared n po11, introduced by the plaintiff~ is of the 

following tenor: 

$440. Greenfield, March 25, 18U3. 
To ,Ta111es Doyle, Town Treasurer, or hiH snccesHor:- Pay to R. 

F. Pierce four hundred arnl forty dollars it being for balance of town 
order :Ko. 52 for the year 18!33. M. C. -White, Jere Avery, Select
men of Greenfield. 

No. 67. 

IndorHed: Accepted ,James Doyle Tr. lfoc'<l on the within one 
years interest (2G.40) to March 25, 1884. Rec'd on the within 2 
years int. 52.80 to March 25, 18!36. 

It appears by the report that in March, 18U:3, Mr. Arthur B. 
Uodfrey was the holder of two town onlerH, numbers GU and 70 
respectively, drawn by the selectmen of Greenfield and payable to 
Mr. Godfrey, the amount of which aggregated $GU4.35. These 
orders were written on the same paper never having been separated, 
and on that account are referred to in the report as the "double 
orders." Both orders bore date of Oct. 20, 1886. Order number 
6U was for $300, and stated upon its face "being for part of old 
order taken up, No. 67, given in the year 1880." 

Order numbered 70 was for $3U4.35 and stated upon its face "it 
being for part of old order taken up No. 67 given for the year 1880." 

March 24, 18U3, Mr. Godfrey presented the orders above named 
to the town officers for payment. There was no money in the town 
treasury from which payment could be made. There was, however, 
in the hands of the tax collector of the town the sum of $94 which 
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was paid to Mr. Godfrey and indorsed on order number 70. Mr. 
White, chairman of the board of selectmen, then paid to Mr. Godfrey 
of his own money $600.75, the balance due on the "double" orders, 
and received the orders from Mr. "\Vhite. 

Mr. White testifies that he bought the orders of Mr. Godfrey 
and the $600.35 was in payment thereof, while his counsel contends 
that the fact and circumstances show rather that the money was paid 
by Mr. White as an advancement to the town. We do not think, 
for reasons to be hereafter given, that it is material which of the 
positions is correct. 

After the payment to Mr. Godfrey of the amount of his orders, 
the selectmen requested a loan of $600. 7 5 from the plaintiff with 
which to pay the amount paid by Mr. White, and an order for that 
amount payable to the plaintiff was drawn and signed by the select
men, but before its delivery to the plaintiff the town paid Mr. White 
$160.35, leaving a balance of $440, and the order drawn in favor 
of the plaintiff was cancelled. The selectmen thereupon drew and 
signed the order in suit which was delivered to the plaintiff~ who 
paid into the hands of Mr. ·white the sum of $440. This sum was 
not paid into the town treasury, but was retained by Mr. \1/hite in 
payment of the balance due him on the amount paid to him by 
Mr. Godfrey. 

At the annual town meeting of the legal voters of the town of 
Greenfield duly called, held on the 29th day of March, 1897, under 
an article in the warrant "to see if the town will ratify the follow
ing orders: Order No. 67, dated March 20, A. D. 1893, payable to 
Rufus F. Pierce for four hundred and fifty dollars," the town voted 
not to pay R. F. Pierce's order. 

Again at a special town meeting of the legal voters of Greenfield, 
duly called and notified, under an article in the warrant to see if the 
town will ratify certain orders drawn by the selectmen of the town 
upon the treasurer thereof as follows : "An order dated November 
25, A. D. 1893, for four hundred and fifty dollars payable to R. F. 
Pierce numbered 67," it was voted not to pay R. F. Pierce's order 
numbered 67. 

At a special meeting of the voters of the town, duly called and 
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notified, hehl on the (ith day of Dc<'.cmbcr, 1 SH7, under a11 article in 

the warrant, "T'o sec if said town will rnti(y <"crtain ordel':-: drawn 

by the selectmen of said town upon the tn•asurci· thereof~ as follow:-:: 

An order dated Mardi 2.\ ,\. n. I SD:~ for four h11rnlrcd and fifty 

dollar:-: payable to H. F. Pieree 1n1rnbered Wi," it was voted to p:1y 

R. F. Pierce order. 

It i:-: tl1e law of this Rtat<·, :-:d.tlc<l by a line of <l<><'i:-:ions, snn1ni:t

rized in Lou(;joy v. Fu.VCi'(fl, HI .l\foine, :rn7, tlwt :,n adion will not 

lie against a town for money loaned to its ofli<'ers upon tlw supposed 

credit of the town, but without tl1c a11tl10:-ity of the town, altlw11µ;h 

the money so loaned be applied to the debts and liabiliti<·:-: of the 

town, unless the town make the act valid by it:-; :-:11h-wcp1ent ratifi<':t

tio11. Pa,,·.-;ous v. Jfomnonth, 70 1\Iaine, :Zli:Z; J,i11(·ol11 v. 8/od·trm, 7:i 
Maine, 141 ; Oti.-; v. Htod:tu11, 7n 1\foine, 50/i; ]frown v. Winte,rporf, 

7H Maine, 305; 1-Innl v. 8t. _,_ 1/{)((11s, SI l\Iai1H', :31:3; J,ocejoy v. 

_.Fb;ucrnjt, supra. 

To maintain an action for money horrowell l>y the officer:-: of a 

town without authority, tlie plaintiff rn11:-:t prove :tffirlllali\·ely three 

propositions. 1st. That the mo11ey wa:-: i11 fact lo:rned to the tow11 

officers upon the credit of the town as fur the town. 211(1. That the 

money so obtained was either paid into the tmv11 treasury or was 

applied in fact to the dischal'ge of lawful liahilitie:-: of the town to 

that extent. :3rd. That the town ha:-: ratified the adion of the town 

officers in so borrowing alHl applyinµ; the nwney. /Jrown v. 1ViNf('J'

port, supra. 

In the case at bar it is not denic<l that the plaintiff 1oane(l his 

money to the selectmen of the town of ( hecnfield on the :-;upposcd 

credit of the town. It i:-: not contcnde<l that the selectmen were 

authorized by the tow11 to borrow the money. 

A:-:i-mming that the money so borrowed was applied to the payment 

a1Hl extinguishment of a liability of the town, has the town ratifie<l 

by its corporate vote the action of the selectmen in borrowing a11d 

applying the money'? The town at a spc<·ial meeting undei· a propc·r 

article voted to pay the order. ,v e think this vote was an effectual 

ratification of the acts of the selectmen in horrowi11g arnl applying 

the money, provided the money was applied for a purpose within the 

VOL. XCVI 23 
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scope of the corporate powers of the town. Brown v. lVintcrport, 
supra. 

Nor do we think, as contended by the counsel for the defendants, 
that the former votes, "not to pay," preclude the town from a sub
sequent ratification ( at least until the former votes shall have been 
rescinded). It is true, that when a town has once ratified the unau
thorized acts of its seledmen it cannot subsequently rescind such 
vote. The reason is that the ratification relates back to the trans
action. The vote of ratification at once applies to the act and adopts 
it as the act of the town. The ad is as binding on the town, m; if 
the vote were prior in time ·to the act. A ratification after the act is 
as potent as authority before the act. Btmrn v. lVinfor_JHJ1·t, supra. 

These reasons (lo not exist when the town votes "not to pay." In 
the case at bar, before such votes, the plaintiff had no legal claim 
against the town ; the town was under no legal obligation to the 
plaintiff. Those votes di<l not affoet the parties in the lem,t. The 
positions were not changed by the votes, but eaeh is left in Htatu 
q no. Notwithstanding those votes we think the voters of the town, 
upon reflection, or upon further information, retained the powers to 
ratify the acts of the selectmen. 

The (p1estion now arises whether tl1e selectmen applied the money 
borrowed of the plaintiff to the payment of lawful debts or liabilitiL'S 
of the town. 

,vhen the selectman \Vhite receive<l the money, he turned the 
"<louble order," the Godfrey order, OV(:r to the tmvn treasurer as paid, 
and it was cancelled. From this it is apparent that the money was 
in faet applied to the payment of the balanee of ihat order, and 
effected its surrender, cancellation all(l extinguishment. That the 
money was paid directly to the holder of the order instead of being 
firi;;t paid to the town treasurer, and then by him to the holder of the 
(mlcr, ii;; immaterial, sinee the effect was the same. The question 
therefore is practically this, was the "double order," or Godfrey 
order, thus paid with the plaintiff's money or the claim it represented, 
a valid claim against the town '? 

From the evidence we gather that the "double order," or Godfrey 
order, was the remnant residuum of a long succession of orders some 
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of which were issued as far back as 1858. There seems to have been 
a series of town orders issued at various times, in and after 1859, to 
one Blake and to different persons of the Godfrey family. T'he,'3e at 
different times had been partially paid, but mainly taken up by new 
orders. At various times, also, various Blake and Godfrey orders 
were consolidated by being taken up and one new order issued for 
them. It seems to have been the purpose of the town• to take up the 
Blake orders and to convert its indebtedness on these or<lers into the 
Godfrey orders, and to nxlnce the rn1rnber of these orders into larger 
orders less in number. 

The town records in this case do not, except in a few im;tances, 
disclose for what mtmieipal purposes the original orders were i:-;sued. 
In a few insta11ces it is recited on the order book in 186:3, that the 
order was given on accou11t of relief to families of volunteer soldiers. 
It appears, however, that at the speeia] town meeting of Sept. 1876, 
ealle(l "to sec if the town will authorize the selectmen to hire money 
to pay on outstanding debts," it ,vas voted "to i11strnct the select
men to hire money to pay the Blake and Godfrey orders, so-called, 
and to have the town to pay the interest 011 said money a11nually." 
It further appears that at various tmvn meetings, after 187G down 
to 1882 inclusive, the selectmen reported the Godfrey orders by name 
as 1;art of the indebtedness of the town. These reports were usually 
formally accepted by the town and do not appear to have ever been 
questione<l. After 1882, the gross arnonut of the town's in<lebt
e<lness is reportecl, reference being made to former reports. The 
amounts thus reported necessarily inchi<le<l the Godfrey orders to 
account for the amount. At these various meetings votes were 
passed to raise various small sums of money to pay on town debts. 

In the absence of opposing evidence we think these repeated recog
nitions of these orders by the town officers and the town mcetingR, 
as representing a val id indebtedness, justify the court in finding 
that they (lid in fact repr.escnt such indebtedness. Brnwn v. Win
fot7wrt, 78 Maine, 305; Lovejoy v . . F'oxcroft, 91 Maine, 367. It is 
true, there is little or no record evidence of the purpose for which the 
first orders in the series were issued. There is something, however, 
in the legal maxim "omnia rite acta presumuntur." There is some 
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presumption that the town officers and inhabitants of that day knew 
the facts, and would not have issued and approved the orders for an 
illegal purpose. There is also some presumption that the imme
diately succeeding town officers and inhabitants would not have 
renewed the orders without inquiry into their origin. There is some 
presumption that had their origin been illegal some officer or inhab
itant at the time of their issuance or their renewals, would have 
challenged them. These presumptions have some weight as evi
dence, and sufficient weight to sustain the plaintiff's burden of proof 
in the absence of all evidence to the contrary. 

It is claimed by the town that the various renewals of t;ie suc
cessive orders by the selectmen were never authorized by the town, 
and hence the orders in renewal were invalid. This defense could 
perhaps have been effectually interposed to actions upon those orders, 
but the original indebtedness would have remained. T'he town could 
have ratified the previously unauthorized renewals and even if it has 
never done so formerly by express vote, it has now expressly ratified 
the issuance of this final order which closed the series. This ratifica
tion is sufficient to now bind the town to pay it, whatever the irregu
laxities or omissions in the issuance of the prior orders, it being 
found by the court from the evidence that the first orders were 
issued for valid municipal purposes. 

Jndgrnent j(n- the plaintffl for $440 mul intcrc8t 
from ~larch <!25, 1896. 
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JAMES LUMSDEN,, In Equity, vs. Jm-IN \V. MANSON, and others. 

Somerset. Opinion April 11, 1902. 

Mortgage. Aswignment. Discharge. Tender. Redem,plfon. R. S., c. ~O, ~ 15. 

1. The purchaser of an equity of redemption cannot require the mortgagee 
or his assignee to assign the mortgage and mortgage debt to him upon 
being tendered the amount thereof. The only duty of the mortgagee or 
his assignee upon being tendered the amount of the debt is to discharge 
or cancel the mortgage. 

2. That the assignee of the mortgage has agree<l with the original mortgagor 
to purchase the mortgage and foreclose it, and, if not redeemed, to after
ward convey the property to him upon agreed terms, does not entitle the 
purchaser from the mortgagor to have the mortgage and debt assigned to 
him. 

8. A bill in equity cannot be maintained to redeem from a mortgage with
out a previous tender of performance of the condition of the mortgage or 
proof of facts lawfully excmiing the omission of Ruch tender. The bill 
itself must, contain allegations of such previous tender or of rmch facts as 
will lawfully excuse the omission to so tender. 

4. A tender to the mortgagee or his assignee of the amount due upon the 
mortgage coupled, however, "·ith the demand and condition that the 
mortg-age shall be assigned to the person proffering the money, iH not a 
sufficient tender of performance. The tender must be unconditional or at 
least nccompanied only by a demand for a discharge or cancellation of the 
mortgage. 

5. When the bill contains no allegations of lawful tender of performance 
nor of any facts lawfully exctrning the omission, the bill cannot be main
tained as a bill to redeem; but when imch facts may perhaps exist, it may 
be dismissed without prejudice. 

On report. Bill dismissed without pr~judice. 
Bill in equity, heard on bill, answers and proofs, praying, among 

other things, that the defendant Manson may be req uircd to assign 
the mortgages and the notes thereby secured, held by him, to the 

plaintiff. 

The case appears in the opinion. 

A. K. Butle1· and L. L. Walton, for plaintiff. 
J. JJ~ lYlan.-wn and G. H. ]}fo'l'-'W, for defendants. 
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SIT'rING: WISWELL, u. J., EMERY, WHITEHOUSE, S'l'ROUT, 

PEABODY, J,J. 

EMERY, J. This equity case was submitted on report of hill, 
answers and evidence, and, of course, as to the frwts fournl we simply 
state them without giving any reasons frH' such finding. So frtr as 
material for an exposition of the questions of law involve<l, we think 
the facts found may he briefly stated as follows: 

The defendant, Samuel \,Vhitterirnre, being then the owner of the 
parcel of real estate described in the bill, mortgaged it on .July 3, 
1890, to one ,varrcn Loomis to secure his debt and promissory note 
of that date to Loomis. The defendant Ella M. "\Vhittemorc, wifo 
of• Samuel, joined in the execution of this mortgage by rclem,i11g 
dower. 

November 24, 18H8, Samuel Whittemore conveyccl to his wife 
Ella, one undivided half of the <lescrihe<l parcel of real estate hy 
deed duly recorcled the same day. February 9, 1900, Samuel quit
claimed all the descrihecl real estate to his wife by deed cluly recorded 
on that day. 

August 7, 1897, before the first deed from Samuel \Vhittemore 
to his wife, he was indebted to one Merrill, who on the 23rd day of 
January, 1899, (after the first but before the second conveyance to the 
wifo) began suit against Samuel on that indebtedness, and on that day 
attached all his interest in real estate. Merrill recovered judgment 
in that suit on January 13, 1900, and on the 19th day of March, 
1900, he caused all Samuel \Vhittemorc's interest in this real estate 
to be sold upon execution, at which sale the plaintiff Lumsden became 
the purchaser and received the sheriff'~ deed. 

In the meantime the wife, Ella \Vhittemore, consulted the other 
defendant, John \V. Manson, an attorney at law, as to her interest in 
the real estate. Manson thereupon purchased the mortgage debt 
and security of the mortgagee, Loomis, and took an assignment of 
both to himself. He did this with his own money and not upon 
Mrs. Whittemore's credit, though it was done at her request and 
with the verbal understanding that if the mortgage was not redeemed 
before foreclosure pcrfoctecl, he would nevertheless quit-claim the 
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premises to her upon being paid for his services and advances with 
interest. There was no understanding, however, that Mrs. \Vhittc
more was bound to repay him the money he paid for the mortgage. 
Manson relied entirely on the mortgaged property for that. 

The pfaintiff Lumsden, having thus acquired the title of Samuel 
vVhittemore in the premises and claiming his title thus acquired to 
be better than the title of Ella the wife, but apparently thinking 
there mig~1t be a question as to that, tendered to Manson the assignee 
of the Loomis mortgage the full amount due thereon, but dernarnle(l 
an assignment of the mortgage to himself. This Manson refused to 
do, but did offer to effectually discharge the mortgage. The plaintiff 
was not content with a mere release or discharge, and coupled with 
his tender a demand for an asHigmnent. This bill in e<ptity was 
then begun against Samuel and Ella \iVhittemore and Mr. Manson, 
for the purpose of procuring an assignment of the mortgage from 
l\ifanson, and for the further purpose of removing from the plain
tiff's title the cloud of Mrs. \Vhitternore's claim urnlcr the convey
ances to her. Many other matters of fiwt were alleged and proved, 
but those above state(l are all that arc neceHsary for a11 exposition 
of the law of the case. 

I. \Ve have first to consider the plaintiff's rights against Manson 
as the assignee and owner of the mortgage debt and security, ignor
ing f<)r the present the relations between Manson and the otlicr 
(lefen<lants. 

In cases where the party paying the mortgage debt is entitled to 
the benefit of the security by way of subrogation, as in the case of a 
surety, it may be that an equity court, to more easily and readily 
effectuate the subrogation, can require the mortgage security to he 
assigned irmtcad of cancelled. So where one buys property as free 
from mortgage, the vendor agreeing to pay the mortgage debt, if the 
purchaser iH himself obliged to pay the debt to save his property, 
it may be he would be entitled to an assignment of the mortgage. In 
such cases the party thus paying the debt to save his own property 
acquires by such payment a claim against the mortgagor or debtor, 
for reimbursement and is entitled in equity to have and to hold the 
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original mortgage as security for that claim. vVe have, however, no 
occasion here to say what is the law in such cw;;;cs. 

Hut in this ease before ns the plaintiff was not a surety, nor guar
antor. He was under no liability to, or for, the mortgagor or his 
wifr1; nor was he a ('l'e<litor of either; 11or was either of them in any 
way bonll(l to him to pay the 11Hn·tgagc (leht. At the most, he was a 
mere purdiaser and owner of the equity of redemption, without 
acq 11i1·i11g any <daims against the mo1-tgagor or his grantees. He 

ac<ptired, not the laiHl itself free of mortgage, but a mere right to 
re<leem the land from the mortgage. This right of redemption was 
not a right to a('q1tire alHl hold the mortgage. It was merely a right 
to free the property from the mortgage, to remove or cxtingnit'lh the 
mortgage arnl hold tl1e property free from it. J\Ir. l\ifonson, the 
owner of the mortgage, was not ho111Hl to consider the eouflicting 
daims of the plaintiff and J\fr. and J\frs. \Vhittemorc, nor to aid one 
more than anothe1·. He was not bound to Hell or assign his mort
gage to cithe1·. 1 fc was only bomHl to remove or extinguish the 
rnortgagc by proper caiH·cllation, when the mortgage debt was paid 
or tendered him hy the mvner of the cq uity of redemption. J oucs 
on lVfortgagcs, ~ 7H2 ; Jlntle,· v. Jhylor, 5 Uray, 455 ; l~'/1:-;1rorth v. 
IA>1.J·1rood, -1~ K. Y. SD; Jlnbbard v. A:-;<~1dncy Co., 20 Vt. 402. 
The language of om statute R. S., c. UO, § 15, that the court may 
compel the mortgagor "to release to him (the owner of the equity of 
rcllemption) all l1is rig11t and title•" in the 111ortgagc<l prcllliscs docs 
not imply an assignment of the mortgage, but only its release or 

rcn1oval. 
The plaintiff <·onte1H1s, howeycr, that l\Ianson bought the property 

for Mrs. \\'hittcrnorc and holds it in trnst for her, and \Vill assign or 
convey it to lie1· upon h(_iing paid by her fo1· his services and ad
vances; that they thus conspired to J1ill(1er him from redeeming or 
otherwise to obtain an advantage over him. If this Le so, we do not 
sec how that enlarges the plaintiff's rights. If Mrs. \Vhittcmore 
had purchased and taken an assignment of the mortgage in her own 
name with her own money, we do not see why she wouhl have been 
obliged to assign the mortgage to the plaintiff. If the plaintiff pays 
the mortgage debt there wi] I he no mortgage for :Manson to assign to 
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Mrs. Whittemore. If the plaintiff does not pay the mortgage <lebt, 
he has no cause to complain of any disposition Manson may choose to 
make of his interest or title. However much it might be to the 
advantage of the plaintiff to purchase and hold the mortgage as a 
subsisting mortgage against Mrs. '\Vhittemore, we do not see that he 
has acquired the right to do so. He cannot compel Mr. Manson to 
assign to him nor can he restrain him ( except by payment of the 
debt ) from assigning to Mrs. Whittemore if he chooses. 

II. The bill not being sustainable to compel an assignment of the 
mortgage, can it he sustained as a bill to redeem? In this State no 
bill in equity can be sustained for the redemption of mortgaged real 
estate without a performance or tender of performance of the condi
tion of the mortgage, or the existence of facts preventing or hindering 
such performance or tender. The bill itself must contain an allega
tion of such performance or tender, or of such facts as will excuse 
non-performance or non-tender. The mortgagor has no occasion to 
invoke the equity power of the court until he has performed or 
tendered performance of the condition or been prevented from so 
doing. He has no cause of complaint until then and the refusal of 
the mortgagee to release. It is his equitable as well as his legal duty 
to perform or tender performance, or show cause why he cannot, if he 
would have the mortgage discharged. He must do equity before he 
invokes equity. lVing v. Ayc1·, 56 Maine, 138; Dinsrno1·c v. Savage, 
68 Maine, 191. 

In this case there was a tender of a sum of money equal to the full 
amount of the mortgage debt. The bill was filed immediately after 
this tender, and the defendant Manson makes no point that the tender, 
such as it ,vas, has not been kept good. The money was tendered, 
however, not in payment of the mortgage debt, but practieally only 
for its purchase; not for an extinguishment of the mortgage incurn
brance, but for acquiring it and keeping it in existence. Mr. l\fam;on 
offered to accept the money as a performance of the condition of the 
mortgage, and to at once effectually discharge the mortgage. As 
already explained this was all the defendant Manson was bound to do, 
but the plaintiff would not part with the money on those terms, but 
only for an assignment. Clearly there was in this no performance 
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nor tender of performauce of the condition of the mortgage such as 
the law requires as a preliminary to a bill to redeem. Bw·1"ill v. 
Pa,1·sons, 73 Maine, 286; llfun'J'O v. Barton, 95 Maine, 262; IIolton 
v. JJ'J'Own, 18 Vt. 224; Richm·drwn v. Boston Chemfoal Laborato'l'Y, 
U Met. 42. Nor arc there in the bill any allegations of matters 
of fact showing any lawful cxcuHc for non-performance. Doubt in 
the miml of the plaintiff as to whether he could sustain his title to 
the equity of redemption against the claim of the wifo under her deeds 
docs not of course increase his rights against the mortgagee, nor the 
duty of the mortgagee as to him. Notwithstanding such (loubts, 
he was no more than the owner of the equity of rcdc111ption, bournl tu 
perform or tender performance of the condition of the mortgage 
( unless prevented) before asking for a release of the mortgage. This 
he has not done, nor shown any cxense for not doing, and hence cau

not maintain this bill as a bill to redeem. 

III. The plaintiff further asks for relief by way of a decree 
removing the cloud from his title caused by the claims of the 
defoll(lant Ella M. \Vhittcrnorc under deeds from Samuel \Vhitte
morc. The plaintiff, however, is not in possession of the real estate 
arnl has never Imel possession, so far as appears, and henee has no 

occasion to resort to the C<I uity powers of the court to clear his title. 
No reason is i-;hown why he cannot enforce all his rights against 
either of the \Vhittcmorci-;, and have dcterrnine(l all questions of title 
between him and them, by actions nt law. 

IV. The plaintiff has 11ot shown any right to any relief under 
this bill; hut aH he rnay in fad ha Ye Home eq uitahlc rights in 
tlie matter not yet cliscloHe<l whi<'h the unq ualiticd dismissal of thii-; 
bill might embarrass, we think the dismissal may properly be with
out prq;wlice. 

Bill dism-isscd wit11ont p}'(jll<1ice. Unc bill <if 
('O.<.;f.<.; jo'J' 1'<'8j)(J'Jl(fo'/lf8. 
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Uumberland. Opinion April 11, 100~. 

J~'vidence. Confc.~sio11s. Pmclice. 

1. The rule in this state govPrning the admission in evi(lPnce of extra
judicial statements of the respondent in a criminal trial is, that they are 
rulrnir-;;sible unh'Si'-l it appears they \\'('re prolllpted by r-;;011w hope of a per
s01rnl benefit or f<c,ar of a 1wrso11al loss of a temporal natun', excite(l by 
sollle other person apparently having some power or influPnce to bring 
about the benefit or loss. 

~- Whether the statenwnts of a respondPnt offered in PvidPnce in n criminal 
trial wPre voluntary, or ,rnni prompt..,,l by such hope or foar excited by a 
thir<l person as above state<l, is itself a question of fad to be determined 
by the presiding justice at the trial from tlw evidence ad<luct'<l to him 011 
that issue. The law court will not ruvPrse his <lecision upon that question 
of fact, at least until it is made.to appt':tr that the contrary decision is the 
only possible one in n'ason. 

:l. lfrld; that the dt'cision of the presiding justice that the stafrments ,n:,re 
voluntary, and tht>refore admissible in evi<h'rn·e, does not Sl'<:'111 to lie 
without evitlt'nce or reason. 

l~xceptions by defondant. Overruled. 

The defendant ,vas indicted, trirnl and fo11rnl guilty under R. S., of 
Maine, c. 110, § 1, for wilfully and maliciously setting fire to the 
<l wellinA-lwuse of another with in teat to burn and burning the same 
in the night time. The clefelldant took exceptions to the rnlings of 
the presiding justice in admitting the testimony of two witne:-;ses as 
to a confession made to them by the respondent, 011 the ground that 
the confessions wet·e obtained by inclucements or threats and were 
therefore not voluntary. 

B. T. 1Vkitelwu8(', county attomey, for state. 

JJ: JI. G ulfrl'er, for defi.mdant. 
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SI'rnNG: WrnwELL, U. ,J., El\rnRY, \Vn1TEHOUSE, STROUT, 

PEABODY, .TJ. 

EMERY, J. The exceptions in this case raise the question of the 
legal admissibility in evidence of extrajudicial confessions by the 
respondent in a trial for crime. The decided cases upon this question 
are so numerous and conflicting that it is useless to attempt their 
consideration. They vary in different jurisdictions! and also from time 
to time in the same jurisdiction. Hence we shall content ourselves 
with the statement of a few principles and with fow citations. 

Uonfcssions by the respondent that he committed the offense for 
which he is being tried have prima fiwie some probative force, and 
hence as a general rule are admissible in evidence against him. The 
value of such evidence is of course wholly for the jury. \Vhen, how
ever, the confession was made under such circumstances as show that 
it was extorted from the respondent by some threat, or drawn from 
him by some promise, and was made to avoid the evil threatened, or 
to obtain the good promised, rather than from a desire to relieve his 
conscience or to state the truth, it is regarde<l by the law as involun
tary and hence not to be used against him. This rule of exclusion 
was adoptetl, not because such a confession has no probative force at 
all, hut rather out of tenderness for the respondent in view of his 
unfavorable and even dangerous position. In earlier days when 
the respondent could not have counsel and could not testify in his 
own behalf, the courts were ordinarily and properly quite strict in 
keeping from the jury eviflence of confessions when there was any 
reasonable llouht of their being voluntary. Since the respondent is 
now allowerl cmmsel, arnl is also allowell to testify in explanation of 
his acts ancl statements, there is Jess reason for such restrictions arnl 
more may lJc left to the jury as to the probative force of such con
fessions. 

In this state in State v. Grant, 22 Maine, 171, this court quotell 
the old rnle of excJusion laid down by \Varickshall's case, 1 Leach, 
2U8, and then said apparently with approval, "This rule appears to 
have been lilllitctl by subsc(ptent cases, so that there ·must appear to 
be solllc fear of personal injury, m· hope of personal benefit of a 
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temporal nature, to exclude the confession." In that case the 
respondent was tohl that he had better confess in order to save his 
brother from jail, but no assurance was given him that he, himself, 
would fa,re any better by confessing. A confession thus made was 
held admissible. The statement of the rule above <1 noted from 8tat<( 
v. Grant, was approved in Cornmomccalth v . .11lorey, 1 Gray, 4Gl. In 
a later case in Maine, 8tate v. Gilman, 51 Maine, 206, 223, this 
court again said, concerning the rule of exclusion of statements made 
by a respondent : "The trne test of admissibility in this class of 
cases is, was the statenient offered in evidence made voluntarily, 
without compulsion'? If this proposition be answere(l in the affirma
tive then the statement is clearly admissible in principle; but if not 
voluntary, if obtained by any degree of coercion, then it must be 
rejected." In 1 Greenl. Ev. 2 rn, it is said, "The material inquiry, 
therefore, is whether the confession has been obtained hy the influ
ence of hope or fear applied by a third person to the prisoner's 
mind." 

To make a confession voluntary in the legal srn1se, it is not neces
sary that it shoul<l be voltmteere<l, or 1rnule without reque:-;t or i11ter
rogatory. It is voluntary, though made in answer to questions or 
even solicitations, if it be made from the free, unrestrained will of 
the respondent. Again, the constraint to make a confession involun
tary must come from without, he imposed by some other person 
apparently vested with power to punish or reward. lf em~c if with
out such ont:-;ide interforence the re:,;pornleut himself reason:,; that he 
better confess simply in order to avoi<l some temporal evil impending 
over him or to obtain some temporal personal good, hi:-; confession is 
still volmitary, being from his unconstrained will. The fr>regoing 
we think is a sufficient exposition of the law of this state applicable 
to this case. 

But the question whether a particular confession offered in evi
dence was voluntary or was obtained by constraint or coercion as 
above defined, is not a <piestion of law. It is to be <letermined hy 
evi(lence. The evidence upon this issue may be conflicting and con-

. fosed. Even when the evidence is nncontradicte<l, <lifforent inferences 
may often be drawn from it by <lifforent men and each inference be 
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logic~lly possible. Hence, the question must be determined by the 
presiding justice as a question of fact. In I Green!. Ev. 219, it is 
stated that the matter rests wholly in the discretion of the judge. 
Upon exceptions to his opinion on this question the law court should 
not reverse· his decision merely because it would itself have come to a 
different conclusion, but only when the circumstances are such that 
it can say as matter of law, that the confession was not voluntary in 
the legal sense. It will regard the findings of the presiding justice 
upon this question of fact, as it does the findings of a jury upon ques
tions of negligence, as entitlell to stand unless the contrary inforence 
is the only reasonable one. For the law court to set aside a v<m]ict 
of conviction merely because it <liffers from the presiding justice upon 
a preliminary q 11estion of fact which must necessarily be decided by 
him, would cause intolerable <lelays and expense in the enforcement 
of the criminal law. At the second trial the evidence upon this pre
liminary question might be very different from that at the first trial 
and require a new decision upon the new evidence, subject to he set 
aside hy 1hc law court, and so Oll until it shall happen that the ti'ial 
jll(lge all(_l the reviewing jwlges agree in their views of the same 
evi<lencc. 

It i-ihoul<l be rcrncmbere<l that if the presiding justice does err in 
his finding of fact and admits the collfos:-iion in evidence, when the 
justices of the law court would not, the rc8poud.ent can then appeal 
to the jury to exclmle it from conHideration as improperly obtained, 
and can show all the circumHtances tending to destroy or weaken its 
probative power. He can also require the presiding juHtice to 
im,truct the jury it shoul<l not give credit to the confession if thus 
improperly obtained. 

In Cornrnonwco}th v. Preece, 140 lVIass. 276, the cmtrt said: 
",vhen a confession is offered in evidence the question whether it is 
voluntary is to be decided by the presiding justice. If he is satisfied 
that it is voluntary it is admissible; otherwise it should be excluded." 
After reviewing the evidence the court further said: "As the evi
dence was conflicting we cannot say as matter of law that the deci
sion of the presiding justice admitting the evidence was erroneous." 
In Cmnrnonwealth v. Culver, I 26 Mass. 464, it was held that upon 
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this preliminary question the presiding justice was bound to hear evi
dence offered by the respondent as well as the evidence offered by the 
state. 

It remains to apply these legal principles to the case at bar. The 
respondent was arrested and indicted for setting fire to the dwelling
house of Mrs. McKeen. After the constable had arrested the 
respondent, he drove with him to the selectmen's office and called out 
the chairman of the board. On the chairman reaching the carriage, 
the constable said "This is the boy that set the fire." The selectman 
said "Did you set this fire, Cleve?'' He answered that he did. The 
selectman then asked how he did it, and he answered that he wanted 
to get· even with Mrs. McKeen. The next day the insurance com
mi8sioner, Mr. Carr, in company with the Relectman and the con
Rtable, visited the respondent in his room in the police station, and 
after introducing himself told him he was under no obligation to 
make any statement. The respondent answered "That is all right, 
I committed the crirt1e and I know I have got to be punished for it." 

It is not contended that at either of these interviews anything was 
said in the way of threat or promise to induce a confession of guilt ; 
hut the respondent does contend that these confessions were directly 
i ml need by threats and promises made by the constable at the time of 
the arrest. The only evidence as to these is from the constable him
self. Upon cross-examination he detailed his conversation with the 
respondent as to his whereabouts at night during the week of the 
fire, and on the night of the fire and as to his trouble with Mrs. 
McKeen, and then said, after respondent denied hi8 gnilt, "l told 
him I thought I had evidence enough of some matches he had 
purchased and told him I didn't think it would be any worse for 
him, if he done it, not to lie about it than it would to own up. And 
we talked along a little while and he says, "Everybody in Brunswick 
dislikes me. I don't care what happens to me. I might just as 
well own up that I set the fire." The constable also testified that 
he might have said to the respondent that it would be better for him 
to tell the truth, that he used the words "l don't want you to lie to 
me; I want you to tell me the truth." The constable vigorously 
denied that he made any threats or promises of what would or might 
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happen to the respondent in case he denied or admitted his guilt. 
The presiding justice e~cluded from the jury the confession thus 

made to the constable, but admitted the confessions made to the 
chairman of the selectmen and to the insurance commissioner. The 
ruling admitting those confessions was of course based on his finding 
as matter of fiwt that they were not made as the result of any 
threats or promise~ made by the constable which constrained the free 
will of the respondent. 

,vhen it is remembered that in the absence of evidence all con
fessions are presumed to be voluntary, and the burden is on the 
respondent to rebut that presumption by evidence, we cannot be 
expected to say, upon this evidence and against the finding of the 
presiding justice, that his inference from the evidence was logically 
impossible, that as matter of law the confessions admitted were the 
result of threats or promises of a temporal nature. 

Exccptioru; overruled. Jiulgrrwnt for· the :·date. 

lNHABI'l'A~'l'S ol◄' KrrrERY l's. C11.ARLES C. D1xoN. 

York. Opinion April 14, 1902. 

Insane Hospital. Cornrnitrnent. Cerl(ficrite. R. 8., c. 14S, ?,?, 18, 21, 84. 

l. To maintain an adion, to recover of a husband expenses paid by the 
town for the support of his insane wife in the insane hospital, the plaintiff 
mm,t show that in the commitment to the hospital the requirements of the 
statute \H're fully complied with. 

:.?. The statute requires that "the evidence and certificate of at least two 
respectable physicians, based upon due inquiry and personal examination 
of the person to whom insanity is imputed" must be had. 

~3. Held; that a certificate of the physiciarn, is not enough- they must be 
examined as witnesses by the municipal officers, and testify from actual 
examination of the patient. 

4. Where there is no evidence that any physicians gave evidence before the 
municipal officers, and their certificate does not state that they had made 
"due inquiry and personal examination of the person," the statute require
ment is not complied with; and no action can be maintained. 
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5. For aught that appears, they may have given thPir certificate upon hear
say information, arnl have never 8een the patient. In a matter a8 impor
tant as the determination that a person is insane, arnl depriving such 
person of hi8 or her liberty, all the invc:-;tigation arnl evidence n-_\quired by 
the statute 1-,hould be had before a commitment can legally he ordered, 
arnl the reeonl shouhl 1-,how it affirmatively. It dm•:-; not 80 appear here. 
The non1-,uit was rightly onlered. 

Exceptions by plaintiff. Overruled. 

This was an action to recover of the defendant money pai<l by the 
plaintiff.-; to the Maine Insane Hospital for the s11 pport therein of his 
wife, an insane person committe(l to said hospital by the selectmen 
of said Kittery. It was admitte(l by defo11(la11t that his wife was 
insane when committed, arnl that the dcfornla11t was then, and is still 
resi(leut in Haid Kittery, and that the plai11tifl'.-; had paid to sai<l 
hospital the money sued for. 

The plaintiffs put in evidence the followi11µ: <'opies of the papers 
from the selectmen accompanying the commitment and left on file 
at said hospital relating to Haid commitment. 

Said copies of papers put in evi<lence were :ulmittC(l to he true 
copies of the originalH and to have the same effect as evidence as the 
originals therm,elves. 

The court ordered a nonsuit arnl the plaintiffs cxccpte<l to its rul
ing. 

STATE OF MA INK 

To THE SuPERIXTEXDEXT OF TIIE l\L\IXE Jx:-;.\xE Hrn-;J>IT~\L: 

\Vhereas,- the 1mdersiµ:ned, sekctmen of the town of Kittery, in 
the county of York, this day, on complaint to us made, in writiug, 
by (a) Frank E. Rowell, .Justice of the Peace, the town of Kittery, 
in said county, who bears the relationship of------ to (b) 
Amanda Dixon, of said town of Kittery, who therein says that said 
(b) Amanda Dixon is insane, and is a proper subject for said hospital, 
made dne inquiry into the condition of said (h) Amanda Dixon, and 
called before us such testimony as was necessary to a full under
standing of the case; whereupon it appeared to us that said (b) 
Amanda Dixon, was insane, and we were of the opinion that the 
safety and comfort of said (b) Amanda Dixon, and others interested, 
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would be promoted by a residence in said hospital, and accordingly 
determined that said (b) Amanda Dixon, be sent forthwith to said 
Institution. 

We therefore certify, that said (b) Amanda Dixon, is insane, and 
that she was residing, commorant, and found in the town of Kittery, 
aforesaid, at the time of arrest and examination aforesaid ; and you 
the said superintendent, are hereby ordered and required to receive 
said (b) Amanda Dixon, into said hospital, and detain her in your 
care until she shall become of sound mind, or be otherwise discharged 
by order of law, or by the Superintendent, or Trustees. 

Given under our hands, at said Kittery, this fifteenth day of July, 
in the year of our Lord one thousand eight hundred and eighty
seven. 

FRANKLIN H. BOND, l Selectmen of 
MARK C. FERNALD, r Kittery. 

a, Complainant's name. b, name of person to be committed. 

PHYSICIANS' CERTIFICA'rl~ OF INSANITY. 
,v e, the undersigned, practicing physicians in the town of Kittery, 

and State of Maine, have examined into the state of health and mental 
condition of Mrs. Amanda Dixon, of said town, and we hereby certify 
that, iu our opinion she is insane. 

·w. F. vVENTwonTn, M. D. 
A. w. JOHNSON, M. D. 

Dated Kittery, this 15th day of .July, 1887. 
A true copy. 

Attest, C. F. PERRY, Clerk. 

July 15, 1887. 
To THE TRUSTEES OF THE MAINE lNHANE HosPITAL: 

The undersigned, selectmen of Kittery, hereby certify that Amanda 
Dixon, has not property or means suflicient to pay her board at the 
hospital, or relations liable by law for her support, of sufficient 
ability to pay the same. 

FRANKLIN H. Bc)ND, } Selectmen of 
MARK C. I~""'ERNALD, Kittery. 

J. .Ltl. Goodwin, for plaintiff. 
8. W. Ernery, for defondant. 
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SITTING: WISWELL, C . • J., El\IERY, WHI'rElIOUSE, SAVAGE, 
STROUT, JJ. 

' 

STROUT, J. Plaintiff claims to recover of defendant a sum of 
money paid for the support of his wife in the insane hospital. She 
was committed to that institution by the selectmen of plaintiff town, 
and her expenses there have been paid by the plaintiff. 

Section 21 of c. 143, R. S., provides that a town made chargeable 
in the first instance and paying for the support of the insane person 
at the hospital, may recover the amount paid from the insane, if able, 
or "from persons liable for his support." It is not disputed that 
defendant, the husband, was under a general liability for the support 
of his wife. But in the absence of any agreement on his part, or any 
agency in her commitment, he can only be liable to the town which 
has paid the bill at· the hospital, where the officers of the town have 
followed the statute in making the commitment. 

In this case, two physicians gave a certificate, probably intended to 
be such as required by § 34 of c. 143, and the municipal officers 
made inquisition and gave the certificate intended to be such as is 
mentioned in § 13 of that chapter, all which were forwarded to the 
insane hospital. But it does not appear in this certificate, that the 
municipal officers examined any physicians in regard to her condi
tion. Section 34 expressly provides that" in all preliminary proceed
ings for the commitment of any person to the hospital, the evidence 
and certificate of at least two respectable physicians, based upon due 
inquiry and personal examination of the person to whom insanity is 
imputed, shall be re<ptired to establish the fact of insanity, and a 
certified copy of the physicians' certificate shall accompany the per
son to be committed." The certificate of the physicians is not 
enough ; they must be examined as witnesses, and testify from actual 
examination of the patient,-a wise precautionary provision. Napfo-; 
v. Raynwncl, 72 Maine, 213. 

Here, there is no evidence that any physicians gave evidence before 
the municipal officers, nor does the certificate given by the physicians 
state that they had made '' due inquiry and personal examination of 
the person,'' as required by statute. For aught that appe~rs they 
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may have given their certificate upon hearsay information, and have 
never seen Mrs. Dixon. In a matter as important as the determina
tion that a person is insane, and depriving such person of his or her 
liberty, all the investigation and evidence required by the statute 
should be had before a commitment can legally be ordered, and the 
record should show it affirmatively. It does not so appear here. The 
commitment, therefore, was unauthorized,- the payment by the town 
voluntary. From such payment no right of action arises against the 
defandant. The nonsuit was rightly ordered. 

Ea:eeption8 ove1'1'1tlcd. 

ELrnA ,J. WILLOt:<UIBY, Executrix, 

THE ATKINHON FURNISHING Co:'lrl'ANY. 

Knox. Opinion April 14, 1D02. 

Judgment. Pleading. Rent. H. 8., r. \14, ?, 10. 

The law doe:.; not permit a party to bring one ~mit arnl recover damages for a 
part of the injury resulting from a :.;ingle breach of contract, and after 
obtaining judgment and sath;faction for that, to institute another suit for 
another part of the injury from the imme cause. 

In a former suit plaintiff recovered judgment for the same breach of con
tract complained of here, which has been paid. There ,ms but one breach 
of contract, and only one suit for that breach can be maintained. In the 
absence of fraud or concealment by defernlant, which is not shown, plain
tiff could have recovered her full damages in her first suit. If she neglected 
to include therein all items which she could have recovered for, she cannot 
subject the defendant to another action therefor. lielcl; that the judg
ment in the prior suit is a bar to this. 

See Willoughby v. Atkinson Furnishing Co., 83 Maine, 185. 

On report. Judgment for defendant. 
Assumpsit to recover the sum of seven hundred and thirty-one 

dollars and twenty-five cents, being the amount claimed by plaintiff 
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for loss of use and rent of a three-story brick building, situated in 
Rockland, and being part of the testate estate of the late J. S. ,Vil
loughby, deceased, late of said Rockland. 

The case is stated in the opinion. 

D. N. JJfortlcmcl, for plaintiff. 
C. E. and A. S. Littlejielcl, for defendant. 

SITTING: ,v ISWELL, C. .J., EMERY, \V HITEHousE, S'rRou'r, 
SAVAGE, POWERS, JJ. 

STROUT, J. Plaintiff's testator, on the fifteenth day of A~1gust, 
1893, leased. to defendant, by a lease under seal, the "Willoughby 
block" in Rockland, for a term of three years from the first day of 
September, 1893, "with the privilege at the end of said term of 
releasing for a term of ten years or any part thereof at the same 
yearly rental." On August 31, 1896, defendant exercised its option 
to extend the term for three months, and gave the lessor written 
notice thereof. Defendant continued its occupancy till December 1, 
1896, when it vacated the premises and tendered the keys to the 
lessor. All rent up to December 1, 1896, has been paid. 

The lease authorized defendant to remove whatever partitions in 
the building they desired dnring their occupancy, "provided said 
company replace said partitions in as good condition as they find 
them." The defendant under this permission made extensive altera
tions, bnt did not replace the partitions at the end of the term. This 
constituted a breach of defendant's obligation. It was ·one breach 
entire and indivisible. For this breach the lessor brought an action 
of assumpsit on August 18, 1897, under the provisions of R. S., c. 
94, ~ 10, which anthori.zed "sums for rent on leases under seal or 
otherwise, and claims for damages to premises rented" to be recov
ered in that form of action, "on account annexed to the writ, specify
ing the items and amount claimed." In that action the items speci
fied in the account were rent for three months after the premises had 
been vacated by defendant on December 1, 1896, and damages to the 
block for not restoring the premises to their condition at date of 
lease, and for cost of elevator put in by les~mr, and cost of removing 
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same. In that action the law court held that rent could not be 
recovered after termination of the tenancy and vacation of the prem
ises by the defendant, and that the claims in regard to the elevator 
could not he upheld, but that the damages for not restoring the 
building could he recovered. lVilloughby v. Atkinson Fwmishing 
Uo., 93 Maine, 185. That action then proceeded to judgment, and 
the lessor recovered as damages the sum of sixteen hundred and forty 
dollars, which was paid by defendant before this suit was brought. 

In the present i-mit, plaintiff seeks to recover from defendant loss 
of rent, income and ll~e of the Willoughby blockJ from November 30, 
1896, to June 1, 1897, at the rental named in the lease, "by reason 
of its failure to restore the partitions and other changes made aH per 
agreement and lease." To this claim the defendant pleads the former 
suit and judgment as a bar. \Ve think it must be so regarded. 

There was but one breach, the failure to restore the premises to 
their former condition. The damages resulting from that breach, 
included not only the cost of restoration, but any other loss incident 
to and resulting from that breach. It could and should have been 
included in the first suit brought by the lessor. There was no con
cealment of any portion of the loss. \Vhatever injury resulted from 
the defendant's failure to perform its obligations, was as well known 
when that suit was brought, as it is now. The law does not permit 
a party to bring one suit and recover damages for a part of the injury 
resulting from a single breach of a contract, and after obtaining 
judgment and satisfaction for that, to institute another suit for 
another part of the injury from the same cause. If it did, litigation 
would be interminable. 

If plaintiff failed to specify or prove in the first suit all the items 
of his damage, from carelessness or neglect, he must abide the result. 
He cannot have another action for the omitted part. He has had one 
recovery for the same breach complained of here. Srnith v. lViiy, 9 
Allen, 472; Stenens v. Tuite, 104 Mass. 328; Dornn v. Cohen, 147 
Mass. 342; Wa1·e v. Percival, 61 Maine, 391, 14 Am. Rep. 565; 
Blodgett v. Dow, 81 Maine, 197; Fo.-;s v. Whitehouse, 94 Maine, 
491. 

Judgrnent for defendant. 
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ELLA A. M. \VwmN vs. Jm,El'II H. MuLLEX arnl others. 

Waldo. Opinion April 14, 1902. 

Real Property. Parol Uijt Boundary. 'l'on·n-House Lot. Adverse Possessi011. 

In 1819, Josiah Stetson gave by parol to the town of Lincolnville a lot of land 
one hundred feet square for a town-house. The lot was boundell on two 
sides by highways, and on the other two sides it war-; not fenced, till within 
a few years, when the defendants, by direction of the selectmen, ert>cted a 
fence there. This fence was within the one hundred feet sq u:ln~. The 
action is trespass for entering and building the fence. 

In 1820, Lincolnville built a town-house upon the lot, and ha8 used it as a 
town-houRe for town purposes ever Rince. Plaintiff owns the iuljoining 
land. She claims that the title of the town extended only to the space 
occupied by the town-house. 

Upon all the evidence it is the opinion of the court, that tlw town has 
acquired, and now has absolute title to a lot one hundred fret. square, 
according to the originnl gift. The fence complainell of being within that 
limit, the defendants are not guilty of trespass. 

On report. Judgment for defendants. 
Trespass q. c. involving title and boundary lines of town-house lot 

in Lincolnville. 
The case appears in the opinion. 
R. rv. Rogerr;, for plaintiff. 
R. fl: and J. R. Dmdon, for defendants. 

S1TTIKG: \VrswELL, C. ,J., E11ERY, \VHITEIIo"rnm, STuoe'r, SAY

AGE, PowEns, JJ. 

STROUT, J. Lincolnville town-house is located at the corner of the 
Searsmont ai;d Belfast roads. The defendants, by dircctiun of the 
selectmen of Lincoliwille, a short time before this suit ,rns brought 
erected a fence upon the two unfenced sides of the town-house lot, 
which, with the fences upon the two roads enclosed the lot. The 
Bpace thus enclosed is somewhat less than one hundred feet on either 
side. The building Htarnls on the H<mtheast corner of thiH lot. The 
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plaintiff owns the land north and west of the town-house lot. This 
suit is trespass quare clausum for entering and building the fence. 

The whole contention depends upon the size and boundaries of the 
town-house lot. Plaintiff claims that the title of the town covers 
only the space occupied by the building, and defendants claim that it 
is a square of one hundred feet each way. The case is here upon 
report, upon which it becomes our duty to determine both law and 
fact. 

In 1819, Josiah Stetson was the owner of the premises now owned by 
plaintiff, and also the town'-house lot. At a town meeting of Lincoln
ville, on September 20, 1819, it was voted "to build the tmvn-house 
at the corner near Farwell's. Josiah Stetson agreed to give 100 feet 

square of land for it to stand 011." The town-house now standing 
was built in 1820, upon the lot at the intersection of the two roads 
before mentioned, and "has been used as a town-house for town pur
poses from that time till now." No deed from Stetson to the town 
is shown, and probably none was ever given. 

This vote is contained in what pmports to be a hook of record of 
the town, which is found in possession of the town clerk, and by him 
produced. It contains strong internal evidence of its verity, and there 
is 110 evidence to impeach it. Being more than eighty years old, and 
a public record of the doings of the tmvn, it is admissible as the best 
evidence attainable of the acecptan('e by the town, by express declara
tion, of a parol gift of the land by Stetson. It was immediately 
followed by the building, by the town in 1820, of a town-house 
upon the lot, which has ever since been usell by it, without ol~ection. 
Goodwin v. Jacli, 62 Maine, 414, 1G Am. Hep. 473. 

It is conceded by the plaintiff tlmt the town lias title to so mucl1 
of the lot as is actually covered by the building. Is it limited to 
that? 

The vote recites that the gift was of one hundred feet square. 
The town was interested to have a lot large enough, not only for the 
building to rest upon, but sufficiently large to accommodate the citi
zens in its use, and for possible needed enlargement in the future. It 
cannot ,be supposed that the town would have accepted a lot not 
larger than the building to be placed upon it. The limit specified in 
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the vote, was not an unreasonable one, having reference to its con
venient use by the citizens. It is evident that the town then under
stood Stetson's gift to be of a lot one hundred feet square. 

Josiah S. Miller, a grandson of Josiah Stetson, seventy years of age, 
who lived with him in his boyhood, testifies that somewhere from 
1843 to 1845, when Josiah Stetson was ploughing towards the town
house, he said to the witness, "when we get down a little further to 
stop. He said the town owned a piece in there, but didn't say how 
much." He says they did stop about five rods from the town-house, 
about where defendants have placed the fence complained of. He 
also states that on the Searsmont road there was a fence, partly of 
stone, which came near the town-house, but that "there was a place 
right close to the town-house where we always drove in,-always a 
place there." That at town meetings the citizens drove in there, and 
left their teams. This testimony is corroborated by the witnesses 
Mariner and Allen H. Miller, both of whom say that they never saw 
the land within the present enclosure plowed up till within a few 
years. 

Josiah Stetson owned the premises adjoining the town-house lot 
until April 27, 1853, when he conveyed to Daniel Stetson, excepting 
from the deed "the lot on which the town-house now stands." 
Daniel Stetson conveyed the same premises to Samuel \¥. Heal, July 
3, 1855, who conveye<l to Mrs. Wadsworth, in 1870, and she con
veyed to Thomas 13. \Viggin, in 1883, from whom the plaintiff derived 
title July 4, 1898. It is true that during these years a little grass, 
of poor quality, and of very slight value, was cut and gathered by 
these various owners,-lrnt it is evillent that this was done, not under 
a claim of ownership, or as an act of disseisin, because, to a time as 
late as 1 S70, when \Vadsworth bought, all the prior owners carefully 
refrained, while cultivating the ~uljoining land, from doing Ho on this 
lot. The town lot hall not been enclosed by a fence on the north 
aml weHt sides, until shortly before this suit was brought, and the 
line of the lot was not accurately defined upon the face of the earth; 
but the acts of the several owners for more than fifty years prior 
to 1870, in all matters of cultivation, were practically outside and 
not within the one hul)(hed feet ~quare lot, which they all recognized 
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as the property of the town. That this state of facts existed until 
1870, is not controverted by evidence. If then, the original gift 
was by parol, such occupancy, as of right, by the town for so great 
length of time and recognized by the adjoining owners, ripened 
into full title in the town, to the whole lot of one hundred feet 
s<1uare. Jewett v. 1-Iiissey, 70 Maine, 433; Martin v. JJf. C. R. R., 
83 Maine, 101; Wheeler v. Lafrd, 147 Mass. 421. The cutting 
of grass, under the circumstances testified to, were not such acts of 
claim, ownership or adverse possession as interrupted the gaining 
of title by the town. 

Wadsworth acquired title to the adjoining land in 1870. Since 
then has there been any act of disscisin or adverse possession, to any 
part of the town lot, sufficient to dcvest the title of the town? 
Wadsworth says he "occupied the land up to the wall of the town
house on the two sides adjoining the fields," - that he ploughed a 
piece on the Searsmont road, three or four years before he sold in 
1883, and that in ploughing, his "horses stopped just before they 
reached the wall of the town-house." But he refers to a ridge there, 
apparently made by former ploughing, and evidently the same ridge 
spoken of by several witnesses, which he thinks w~s fifteen or twenty 
feet from the building, but which other witnesses say was about 
where the fonce now is. He also says that he built a "temporary 
rail fence," at the gap on the Searsmont road, where the inhabitants 
had been in the habit of driving in to leave their horses at town meet
ings, and that that fence remained there while he owned "except at 
town meeting days, of course, it would be removed,"-that "it was 
necessary f<ff teams to occupy the ground on· election <lays, to have a 
chance to pass in." He also says he ploughed to the ridge and not 
beyond it; that he did not know where the line of the town lot was, 
but he did not claim to mvn any of that lot. Josiah S. Miller says 
vVadsworth plowed a little nearer the building than Josiah Stetson 
had, but not nearer than about three rods. Both of these witnesses 
appear to have recognized the ridge as at or near the boundary of the 
town lot. The distance from the west side of the building to the 
present fence is fifty-two feet. In view of this testimony, we are 
satisfied that the fence is within the one hundred feet square lot. If 
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Wadsworth ever plowed or cultivated nearer the town-house than the 
present fence, it is evident that he <fol it, not under adverse claim, 
lmt in subordination to the use of the town, when its inhabitants had 
occasion to use it for town purposes. Such use by him was neither 
adverse nor exclusive, and cannot be regarded as a disseisin. He 
never claimed any portion of what was in fact the town-horn,e lot. 

In 1883, Thomas B. Wiggin acquired title to the adjoining land, 
and conveyed it to plaintiff in 1898. The description in vViggin's 
deed, includes the entire town-house lot, but as his grantor had no 
title to that lot, he of course could convey none. Since Thomas B. 
·Wiggin ac(p1ired title, he and the plaintiff appear to have encroached 
upon the town-house lot, and plO\~.rcd and cultivated there to a cer
tain extent. This may have been, aml probably was, done under a 
claim of right, adverse to the town. But it docs not appear that 
their possession of sueh portion of the lot as they have used, has been 
exelusive. However this may be, the disseisin, if it amounted to 
that, has not continued for a sufficient length of time to ripen into 
title. 

Upon all the evidence in the case, we think the gift from Josiah 
Stetson to the town, was of a lot one hundred feet square, and the 
title thereto has become and is perfect in the town. The fence com
plained of is within the limits of that lot, and the defendants are not 
guilty of trespass in erecting it, under authority of the selectmen. 

Judgment fo1· d<fendunl;-;. 
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TrcoNic NATIONAL BANK vs. MARY C. TURNER. 

Somerset. Opinion April 14, 1902. 

Action. .Tudgment. Execution. Costs. Executors and Administrators. Levy. 
R. s., c. cc, ~ 18; c. 76, ~ 42; c. 87, ~~ 1, 2. R. 8., 1841, C. 120, ~~ 1-5. 

A judgment should follow the writ and declaration. When the suit is against 
an executor, judgment for the debt or damage should be entered up 
agninst the goods and estate of the testator. If it is not so entered, it is 
the error of the clerk and not of the court, and the court will order it to be 
corrected. 

In an action against an executor or administrator, wherein judgment is ren
dered for debt and damages, nnd for costs also, two executions should be 
awarded, one for the debt or damages against the goods or estate of the 
deceased in the hands of the executor or administrator, and the other for 
the costs, against the goods, estate and body of the executor or adminis
trator. 

The amount of such execution for costs is to be allowed to the executor or 
administrator in his administration account, unlesR the jll<lge of probate 
decides that the suit was defended without reasonable cause. 

H. S., c. 87, ~ 2, is 110t intended to give a creditor a cumulative reme(ly, of 
which he may avail himself or not at his election, without depriving him 
of the right to have an execution for costs agninst the go0<ls and estate of 
the deceased. The remedy for costf, there given is exelm,ive, and is 
intended for the protection of the estntes of deceased persons, to pn'vent 
them from being frittered away in frivolous and groundh'ss suit:-; by 
indiscreet or litigious executors or a<lminiHtrators. 

\Vhere, in an action agairn,t an executor, one execution issnPs for both dPht 
and costs against the goods nrnl estate of the decPnse<l in his hand:c;, and is 
satisfied by levying the same upon thP lands of the testator, such levy is 
void. 

On report. Judgment for defendant. 

Real action, both parties claiming under Napoleon B. Turner, 
deceased, the defendant as devisee under his will, and the plaintiff by 
a sale on execution against his estate. 

D. D. Stewart and G. J(. Boutelle, for plaintiff. 
J: and J. lV. Om<?by; D. LewiN, for defendant. 
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SrTTrNu: vVrswELL, c. J., vVHrrEHousE, STRouT, SAvAGE, 
POWERS, JJ. 

POWERS, J. Writ of entry to recover land in St. Albans. Both 
parties claim under Napoleon B. Turner, deceased, the defendant as 
devisee under his will, and the plaintiff by virtue of a sale on execution 
against his estate. After Turner's decease the plaintiff brought suit 
against his executor upon a demand due from Turner in his lifetime, 
and obtained judgment for $2251.20 damages, and $15.26 costs of 
imit. The execution issued for both debt and costs, and was satisfied 
by a sale of the land under R. S., c. 76, § 42. 

The defendant attacks· the judgment on two grounds; first, that it 
is a personal judgment against the executor, and that upon it no exe
cution could issue against the goods and estate of the testator; second, 
that, under R. S., c. 87, § 1 and 2, judgment and execution for costs 
against the goods and estate of the testator is unauthorized and 
illegal. The first objection cannot be sustained. Amendment of the 
judgment, in matter of form, was asked for and allowed by the pre
siding justice, if necessary. An examination of the writ shows that 
it was in proper form, commanding an attachment of the goods and 
estate of the testator in the hands of his executor, and setting forth a 
ca use of action against the deceased on notes indorsed or signed by 
him in his lifetime. The judgment should have followed the writ 
and declaration, and been entered up against the goods and estate of 
the deceased for the amount of the debt or damages. If it was not 
so entered it was the error of the clerk and not of the conrt, and the 
court will order it to be corrected. Piper v. Gooclw-in, 23 Maine, 
251. 

This brings us to the defendant's second objection, which involves 
the construction of R. S., c. 87, § ~ and 2, and presents the question, 
whether, in view of the provisions there found, a judgment can be 
rendered and execution issued for costs against the goods and estate 
of the deceased, in an action commenced against an executor or admin
istrator. "Executions for costs run against the goods and estate, and 
for want thereof against the bodies of executors and administrators, 
in actions commenced by or against them, and in actions commenced 
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by or against the deceased in which they have appeared, for costs 
that accrued after they assumed the prosecution or defense, to be 
allowed to them in their administration account, unless the judge of 
probate decides that it was prosecuted or defended without reasonable 
cause." Section 2, supra. 

The learned counsel for the plaintiff contends that this is a cumu
lative provision, intended to favor the creditor, giving him an addi
tional remedy of which he may avail himself at his election, but not 
depriving him or his right to have judgment and execution for costs 
against the goods and estate of the deceased. There is nothing in 
the statute indicative of such ~in intention. Its language is general; 
"executions for costs" in the cases named are to run against the 
goods and estate of the executors or administrators, and for want 
thereof against their Lodies. vV e do not perceive how this can mean 
any more or less than if it read "all executions for costs." :Moreover, 
§ 1 militates strongly against the plaintiff's theory. No question 
can be raised but that in the cases named in § 2 executors and admin
istrators -are personally liable for costs. But by the preceding section 
it is only in those cases where they are not personally liable for costs, 
that execution therefor is to nm against the goods and estate of the 
deceased in their hands. flere is an express negation of any cmuula
tive remedy. 

Neither has any plausible reason been suggested why the legislature 
should be so exceptionally and um1swilly tender of the interests of 
creditors in suits against the estates of the dead. In suits against the 
living, they have but one security, one remedy and one execution for 
their costs. vVhy should they have a two-fold security and remedy 
for costs in suits against the estates of those deceased'? On. tli'e con
trary we believe that the statute was enacted for the protection of 
estates of deceased persons, and to prevent them from being frittered 
a way in frivolous and groundless suits by indiscreet or litigious exec
utors and administrators. They, and they alone are liable for the 
costs. If in the judgment of the judge of probate, the suits were pros
ecuted or defended with reasonable cause, the costs paid are to be 
allowed to them in their administration accounts; if without reason
able cause, the costs are not to be allowed, and the consequences of 
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their contentions spirit or lack of discretion fall, and rightly fall, 
upon them and not upon the estate which they represent. R. S., c. 
87, § 2, c. 66, § 18. 

For these reasDns it was held in 1819, while the District of Maine 
was still a part of Massachusetts, and long before the enactment of 
the statute under consideration, that· where an administrator com
mences an action, and fails to support it, judgment for costs cannot 
be rendered against the goods and estate of the intestate, but should 
be rendered against the administrator de bonis propriis. Hardy v. 
Call, 16 Mass. 530. That decision remained 1 mq uestioned, but in 
cases prosecuted or defended by administrators and executors under 
other circumstances, it was held that judgment for costs should be 
rendered against the goods and estate of the deceased. Crofton v. 
Ilsley, 6 Maine, 48; Eaton v. Cole, IO Maine, 137. In 1841 the 
legislature, doubtless to give uniformity to the practice, and for the 
reasons assigned in I-lardy v. Call, supra, externled the rule in that 
case to all actions against the executor or administrator, and to all 
actions commenced by or against the testator or intestate, and prose
cuted or defended by the executor or administrator. 

The act of 1841, H. S., 1841, c. 120, § 1, 2, 3, 4, and 5, has never 
been amended, but has been condensed in the process of revision. No 
change of legislative purpose is to be inferred from a mere conden
sation of a priJr statute in a subsequent revision. Turni11g to the 
original act we find, ''When the judgment is for debt or damages, 
and costs also, an execution for the debt or damages shall be awarded 
against the goods or e:;:tate of the deceased, in the hands uf the 
executor or adrninistrator, and another execution for the sum due for 
costs, against the goods or estate of the executor or administrator, 
and also against his body, as if it were for his own debt." R. S., 
1841, c. 120, § 4. Can clearer language than this be framed"? 
There are to be two executions; an execution for debt and "another 
execution" for costs; the first one against the goods and estate of the 
deceased; the other against the goods, estate and body of the executor 
or administrator "as if it were his own debt." And this court so 
held in Ludwig v. Bhwkinton, 24 Maine, 25. Our statute of 1841, 
was taken from R. S., Mass. 1836, c. 110, § 2 et seq., now R. S., 
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Mass. 1902, c. 172, § 5, 6 and 7, and the two arc substantially identi
cal. Under the Massachusetts statute it has there been held that 
in an action brought against an administrator, in which a judgment 
is recovered against him, separate execntions shall issue for debt and 
for costs, G1·eenwood v. JJicGilvray, 120 Mass. 516, one against the 
estate of the intestate for the damages only, and the other for the 
costs against the administrator personally; and in such case a levy of 
an execution, which includes both damages and costs, upon the estate 
of a deceased person, is void. Look v. Duce, 136 Mass. 249. See 
also Per·kins v. ·Fdlow8, 136 Mass. 2D4; Gibb8 v. Taylor, 143 Mass. 

187. 
The cases citrnl hy the counsel for the plaintiff~ to show that the 

practice in this state in such cases has been to issue one execution for 
debt and costs against the go0<ls and rn,tate of the decea:-;e<l, <lo not 
sustain his contention. In lVynum v. F'o;r, 55 Maine, 52:3, U2 Am. 
Dec. 613, for aught that appears in the report of the case, the 1mit 
may have been commenced, and the costs accrued before the mlminis
trator assumed the defense, and the <pw:--tion here pre-;ente<l was not 
considered. In Piper v. Goodwi?1, 23 :Maine, 251, the judgment in 
question was rendere<l in 1837, before the enactment of the present 
statute. 

The debt in BaJ.;,er v. JJioor, 63 Maine, 1U5, was the <leht of the 
executor, and judgment was properly awarded against him personally 
for both debt and costs; while in Rmlrnc v. Todd, 63 Maine, 427, 
the judgment was held void on other grounds. ,vhile there may 
have been some diversity of practice in this state, that cannot over
ride the plain intent and meaning of the statute and its settled con
struction by the courts of this state arnl Massachusetts. 

To consider further the contentions of the parties would be unprof
itable and unnecessary. The judgment in this case being illegal, 
rendered without lawful authority, the defendant has a right to 
impeach it. Siclenspwrke1· v. 8iclcn8pctrkcr-, 52 Maine, 481, 83 Arn. 
Dec. 527. With it must fall the execution and levy based upon it. 
Look v. Luce, supra. 

Jnclgment for clrfc·ndcint. 
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FRED J. WILKINS l'.'1, MONSON CONSOLIDATED SLATE COMPANY. 

Piscataquis. Opinion April 15, 1902. 

Negligence. Estoppel. Evidence. Damages. 

In an action to recover damage:-; re:-;ulting from rocks thrown upon the plain
tiff's land by blasting in defendant's quarry, and ii1jury from water 
pumped from the quarry, and allowe<l to fiow on plaintiff':-; land, the 
defendant asked an in:-;truction that plaintiff liaving- convf'yed the premises 
occupied by the defernlant, with knowledge that they were to he opened 
and used as a quarry, he was estopped from daiming any damages arising 
from the proper use of the quarry, as a quarry, when carried on in the onli
nary, usual and proper business of a slate quarry. 

This request was refused, arnl the jury was instructe<l that "plaintiff could 
maintain the action, providing he proves damage:-;, although he sold the 
land with the understanding that it was to he used as a slate quarry," and 
that it was not necessary for the plaintiff to prove negligence or careless
ness on the part of the defendant. Upon exceptions taken to the refusal 
to in:-;truct, arnl to the irn,trnction given, hel(l; that the refmml was correct, 
as was also the instruction given. 

Evidence is not admissible to show that, hdween the date of the writ 
and the time of trial, rocks had been thrown upon plaintiff's land by 
defendant. 

The plaintiff also claime<l to recover for probable future darnages, hut the 
court instructed the jury that no damages sub:-;equent to tlw date of the 
writ could be recovered. lleld; that the irn,truetion is correct. 

Exceptions by plaintiff and defendant. Overruled. 

Case to recover damages for the injury to the plaintiff's dwelling
house and land, by reason of rocks thrown upon the plaintiff's prem
ises by the use of explosives in blasting in defendant's slate quarry. 

The case was tried to a jury, and the plaintiff obtained a verdict. 
The defendant filed exceptions, the plaintiff also filed exceptions. 

The exceptions appear in the opinion. 

H. Hudson, for plaintiff. 
J. B. Peaks, for defendant. 

VOL, XCVI 25 
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SITTING: WISWELL, C. J., EMERY, WIIITEIIOUSE, STROUT, SAV
AGE, POWERS, JJ. 

STROUT, J. This case comes up on exceptions by both parties. 
It is a suit to recover damages resulting from rocks thrown upon 
plaintiff's land by blasting in defendant's quarry, and injury from 
water pumped from the quarry and allowed to flow upon plaintiff's 
land. The quarry which lies on the opposite side of the road from 
plaintiff's residence was conveyed by the plaintiff to defendant's 
grantor, with knowledge that it was to be used as a quarry. 

Defendant's exceptions. An instrnction was asked that plaintiff~ 
having conveyed the premises occupied hy the defendant with know l
edge that they were to be opened and used as a quarry, he wa~ 
estopped from claiming any damages arising from the proper use of 
the quarry as a quarry, when carried on in the ordinary, usual and 
proper business of a slate quarry. This request was refused by the 
presiding justice, who instructed the jury that the plaintiff could 
"maintain the action, providing he proves damages, although he sold 
the land to the predecessor in title of the defendant with the under
standing that it was to be used as a slate quarry," and that it was 
not necessary for the plaintiff to prove negligmfoe or carelessness on 
the part· of the defendant. The defendant excepts to the refusal to 
instruct, and to the instruction actually given. 

The owner has the right to use his property in any manner he 
pleases, provided such use is lawful and inflicts no injury upon 
another. The maxim sic utere tuo ut alienum non lmdas, expresses 
not only the law, but the elements of good neighborhood and mutual 
right. The fact that plaintiff granted the quarry, to be used as a 
quarry, cannot be regarded as conferring a right upon defendant to 
make an illegal use of the quarry, to his detriment, nor as a release 
of damages resulting therefrom. With suitable precautions, blasting 
can be done in the quarry, without throwing rocks upon plaintiff's 
premises. Such noise as necessarily results from blasting, may be 
supposed to have been considered at the time of the grant, and been 
an element in making the price. But the unnecessary throwing of 
rocks or other debris upon plaintiff's land, cannot be so regarded. 
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The plaintiff might well rely upon the asimmption that defendant 
would conduct his operations in compliance wit], law, aml with that 
regard to his right8 which the law impo8es. The elemenh; of estop
pel do not exist upon the facts of this case. Lyman v. B. & W. R. 
R., 4 Cush. 288; lVit..wn v. New Bcdfo'l'(f, 108 Mass. 2Gl, 11 Am. 
Rep. 352. The cases of Vickcric v. lJn:-;w<:ll, 13 Maine, 289, and 
Fmncis v. B. & R ... !Jli/1 Corporation, 4 Pick. 3G5, cited by counsel, 
are not applicable to the facts of this case. These principles arc 
elementary. The im,tructions given were in accordance with them. 

Plaintiff'H exceptiouH. The writ bore date ,January 24, 1900. 
Plaintiff introduced eviden<'e ternli11g to show that from December 
firHt, 18U8, to the date of the writ, nwks were blasted from the 
<ptarry by defendant, and thrown upon 111c dwelling-house of plain
tiff and upon his ]and. I I e also offored evidence to show that between 
the date of the writ and the time uf trial, rocks h:ul been so thrown 
upon plaintiff's lalHl by defoll(lant, which w.1s excluded, and excep- . 
tion taken. It was claimed that sud1 evi<lence tended to show that 
rocks were so thrown prior to the date of the writ,-bnt this was 
clearly non se<ptitnr. Evidence of a Wl'(mg or trespw:is of this kind 
at one time hm, no l<·gitimate telHlancy to prove a like wrong or tres
paHs at HOIHe prior time. The offored evidence was clearly inad
misHible. 

Plaintiff also claimed to recover in thiH suit not only <lamages to 
the date of writ, but probable future damages. The court instructed 
the jury that no damages s11hHeqnent to the date of the writ could be 
recovere<l. That thiH instruction was correct iH too plain for argu
ment. Non constat that any more rocks wouhl ever be thrown upon 
plaintiff's land. The <1uarry might not he operated, or precautions 
rnig11t be taken to prevent a recurrence of the injury complained of. 
There was no basis upon which future damages could he assessed. 
If they occur, it iH matter for a subse<p1ent Huit. 

Eveeption8 of plwintijj' (tnd of cl<fcnclcmt overruled. 
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PHILIP PEI,LEill.N V8. lNTERNA'l'IONAL PAPER Co. 

Androscoggin. Opinion April 15, 1U02. 

Negligence. Evidence. Presumption. Felluw-8ervant. 

In an action to recover damages by the plaintiff, who was injure<l by the fall
ing of a stage upon which he was at work, the <leelaration alleged that "the 
f-itaging wa:,,; insecure and unsafe, the iron rods were unable to ::mstain the 
weight and broke and preeipitated the plaintiff a distance of fifteen feet to 
the floor of the room." 

After verdict for the plaintiff, and on motion for a new trial it appeared that 
there was no aflirmative proof of culpable negligence 011 the part of the 
defendant company. Ilelcl; that 110 presumption of such negligence arises 
from the mere fact that an accident happened. If there is any presump
tion in such a cm,e it is that the defendant has complie<l with the obliga
tions resting upon it equally with othl'r men. The fact that two of the 
dependent hooks Lroke may Le some evidence tending to show that they 
were not suitaLle for the use to which they were applied, hut it is not 
alone sufficient to establish negligence on the part of the defendant com
pany. 

The defendant kept in its store-house sufficient materials for the construction 
of the staging required by the workmen in painting the ceilings, and there 
was no direct evidence that these materials were not suitable for that pur
pose. There was no evidence that the defendant undertook to furnish the 
staging in question for the workmen as a completed structure. The com
pany did not assume the responsibility of adapting specific hooks or planks 
to the construction of a particular staging. The plaintiff's fellow workmen 
obtained the hooks and the planks from the company's store-house, and 
erected the staging themselves, and there was no suggestion that they 
were not competent workmen. Jleld; that if the plaintiff's fellow work
men failed to exercise due care in the adjustment of the planlrn to the 
hooks, and the accident resulted from that cause, the defendant company 
is not responsiLle. 

Motion by defendant. New trial granted. 

Case to recover damages for personal injuries received by the plain
tiff, while in the employ of the defendant company. 

The Illaintiff recovered a verdict for $431.59. 

The facts are stated in the opinion. 
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D. J. JJfc(Jilliciul<ly and F. A. ftfm·cy, for plaintiff. 

Counsel cited: Twomey v. Swift, 163 Mass. 273; Ar/.,crson v. 
Dennison, 117 Mass. 407; Olm·/;, v. 8onlc, 137 Mass. 380. 

Geo. D. Bisbee and Ra~Jh T. Parker, for defendant. 
Counsel cited: l(cllc.lJ v. Norcross, 121 Mass. 508; Ad:,crson v. 

Dcnn,i.•wn, 117 Mass. 407; Robinson v. BlaJ.,c .Mfg. Co., 143 Mass. 
533; Colton v. Richrwds, 123 Mass. 486; Floyd v. 8ngdcn, 134 
Mass. 563; Adasken v. Gilbel't, 165 Mass. 443; Oannody v. 
Ro.-don Gas L-ight Oo., 1G2 Mass. 539; Coleman v. flfrch. J,.on 
Ji'onncl. Co., 168 Mass. 254. 

Accident not prima facic evidence of negligence. 
Nruwn v. lVc.~t, 78 Maine, 253. 

SITTING: vVrswELL, u. J., EMER1'~, vVIII'rEirnrnm, STUOU'r, 

PEABODY, SPEAR, ,J.J. 

"\VHITEHOUSE, J. In this action the plaintiff seeks to recover 
damages for personal injuries sustained by reason of the fall of a 
staging upon which he was at work for the defendant company. 
The jury returned a verdict for the plaintiff of $431.50, and the 
defendant asks the court to set it aside as against law and evidence. 

The plaintiff introduced testimony tending to establish the follow
ing facts: The plaintiff was employed in painting the ceiling of a 
room in the defendant's pulp mill, and at the time of the accident 
was standing or sitting with three other workmen upon a staging sus
pended about five feet below the ceiling by six iron rods or painters' 
hooks attache<l to the ceiling. The staging was about twenty feet 
long and ten feet ,vide with three of the depending. iron rods 011 each 
si<le. The lower ends <~f t~icse rods were bent in the form of rec
tangular hooks or loops into which were placed edgewise three planks 
two inches thick to serve as stringers or floor timbers. Upon these 
stringers were laid the planks constituting the stage upon which the 
workmen were seated while engaged in painting, but as these planks 
were only about eleven or twelve feet long it required two of them to 
reach the entire length of the stage, the ends lapping over on the 
mi(klle stringer. Thus constructc<l the staging could be rea<lily taken 
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apart and removed or set np in another part of the room, as necessity 
or convenience might require in the progress of the work. 

The defendant company furnished the iron rods and the planks 
to be used in the erection of such stagings, and when not in use they 
were stored with like materials in the company's store-house. T'he 
plaintiff's fellow workmen brought the rods and planks from the 
store-house for the erection of the staging in question, and although 
the plaintiff himself took no part in the selection of the materials he 
had several times assisted in moving the staging by taking it down 
and putting it up again. At the time of the accident the plaintiff 
was engaged in painting with a fellow workman at one end of the 
stage, when the two workmen at the other end, having finished paint
ing there, went over to that part of the stage where the plaintiff sat. 
Thereupon two of the iron rods broke, one at the inner angle of the 
hook and the other at the outer angle, the stage fell and caused the 
injuries to the plaintiff of which he complains. T'here was evidence 
tending to show that the planks placed edgewise in the rectaugular 
iron hooks filled only about five-eighths of the space between the rods 
of some of the hooks and were not 8ecured in a vertical position, but 
allowed to incline outward as shown by the following diagram: 

The defendant introduced no evidence, contending that the plain
tiff had failc(l to show any actionable negligence on the part of the 
company. 

It is the opinion of the court, that this contention on the part of 
the defense was justified by the evidence, and that a nonsuit might 
properly have been ordered by the presiding justice. 

The action set forth in the plaintiff's writ rests upon the allega
tion that "the staging was insecure and unsafe, the iron rods \Vere 
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unable to sustain the weight, and broke and precipitated the plaintiff 
a distance of fifteen feet to the floor of the room." But there is no 
affirmative proof of culpable negligence on the part of the defendant 
company, and no presumption of such negligence arises from the 
mere fact that an accident happened. "If there is any presumption 
in such a case it is that the defendant has complied with the obliga
tions resting upon it equally with other men." Na8on v. lVe8t, 78 
Maine, 253. The fact that two of the dependent hooks broke may 
he some evidence tending to show that they were not suitable for 
the use to which they were applied, but it is not alone sufficient to 
establish negligence on the part of the defendant company. Gole

man v. }[ccluiru'c8' FJ'On Foundry Go., 168 Mass. 254. The testi
mony is silent respecting the size and condition of the iron rods. 
There is no direct evidence of any patent or visible defect or imper
fection of any kind in the hooks that broke. All the testimony is 
entirely consistent with the theory that if any defects existed in those 
hooks, they were latent ones which were not discoverable by the 
exercise of ordinary care in the inspection of them. 

The defendant kept in its store-house suflicient materials for the 
construction of the staging require(l by the workmen in painting the 
ceilings, and there is no direct evidence that these materials were not 
suitable for that purpose. There is no evidence that the defendant 
undertook to furnish the staging in question for the workmen as a 
eompleted structure. The company did not assume the responsibility 
of ac.lapting specific hooks or planks to the construction of a par
ticular staging. On the contrary, it satisfactorily appears that that 
<luty was intrusted to the workmen engaged in painting the ceiling, 
arnl assume(l by them as within the scope of their employment. 
The plaintiff's follow workmen obtained the hooks and the planks 
from the company's store-house, and erected the staging tl1cmselves. 
There is no suggestion that they were not competent workmen. 
Under such circumstances, if the plaintiff's follow workmen failed to 
exercise due care in the ac\justment of the planks to the hooks, and 
the accident resulted from that cause, the defendant company is not 
responsible. Kelley v. Norcross, 121 Mass. 508 ; Adasl:en v. G,il-
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bert, 165 Mass. 443; Dube v. Lewiston, 83 Maine, 211 ; Small v. 
The Allington & Gurti.~ Mfg. Co., 94 Maine, 551. 

There was evidence tending to show that the two-inch planks set 
edgewise in the hooks filled only about five-eighths of the space 
inside of the hooks, and that they were not firmly held in an upright 
position by wedges or othetwise, but allowed to sway back and forth 
with the swinging movement of the stage. It is obvious that the 
strong outward pressure which was thns liable to be exerted against 
the arm of the hook, would easily break an iron rod fully capable of 
sustaining the same weight if the plank were securely held in a verti
cal position against the depending rod. If any want of proper care 
is affirmatively shown by the evidence, it is on the part of the plain
tiff's fellow workmen. 

It is accordingly the opinion of the conrt, that upon well settled 
principles of law, the verdict was manifestly not warranted by the 
evidence. 

Motion sustafoed. YercHct set ct8ide. New trfol granted. 

ENOCH F. PENNELL vs. ALFRED M. CARD, and others. 

Somerset. Opinion April 22, 1902. 

Railroads. Land Damages. Bond. Evidence. R. 8., c. 51, ~ 19. 

\Vhether or not the petitioner is the owner of the land described, and the 
extent of his ownership, are questions of fact to be determined by the 
commissioners, upon a petition for damages to land taken for railroads. , 
Title to the land constitutes the foundation of the claim for da1i1ages. 

The personal statement of one of the county commissioners that the "board 
supposed they were assessing full damages for crossing the land described 
in the petition," is inadmissible in form and incompetent in substance, 
and cannot be received as evidence to control or modify the record of their 
judgment. Nor does the representation contained in the plaintiff's peti
tion, that he was the owner of the land therein described, have any neces
sary tendency to show that the commissioners awarded full damages to 
him as sole owner of the lot. 
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The obligor in a bond given to secure the payment of damages caused by 
taking land for a railroa(l cannot defeat an action thereon, after due pro
ceedings and record of the county commiHsioners, by the introduction of 
parol evidence tending to show that the obligee was only a part owner of 
the land so taken. 

ln the absence of any evidence to the contrary, the commissioners will be 
preimmetl, in any collateral inquiry, to lrnve diRchargPtl tht'ir lt>gal duty of 
dt>termining the fundamental question of ownership. 

Where the damages awanle(l in such case exceed the penalty of the bond, 
the plaintiff is entitled to recover the amount of the penalty with interest 
thereon, aR (lamageR for tlw detention from the date of the brt>:tch of the 
bond. 

See Hunt v. lhrrl, 04 Maine, 38G. 

Agreed statement. .J udgnient for plaintiff. 
The case appears in the opinion. 

J. lf~ Manson, for plaintiff. 
C. E. an<l A. 8. Littlefield, for defendants. 
The case at bar differs from lfunt v. Carel, 94 Maine, 386, since 

here there is one provision in the condition of the bond which was 
not called in question in the Hunt case. The undertaking here is to 
pay such judgment as should he awarded on account of land owned 
by Enoch :F. Pennell. 

The question here involved is, whether this plaintiff, under a bond 
which provides that the defendants arc to pay the damages assessed 
upon land owned by Enoch F. Pennell, can recover for damages 
assessed in his favor, but in fact upon land owned partly by Abbie 
F. Pennell, who is nowhere mentioned in the defendant's undertaking. 

The judgment presented is not conclusive on this defendant. Am. 
& Eng. Encl. of Law, Vol. 21, p. 1G4, where it is stated that, --" It 
may be sail generally that a judgment against the principal is not 
conclusive evidence against the sureties, lmt merely prima focic." 

Counsel cited: Dongla.-;s v. IIowland, 24 \Vend. 35; Gilt/nan v. 
8frong, G4 Pa. St. 242; Dawc8 v. 8hed, 15 Mass. G; Robiruwn v. 
I-lodge, 117 Mass. 222; Hayc8 v. 8atve1·, 7 Maine, 237, 240; 
Sm·gent v. 8ahnond, 27 Maine, 539; Dane v. Gilrno1·c, 51 Maine, 
544, 551 ; .Judge of Probate v. Quimby, 89 Maine, 57 4; Judge of 

Probate v. Tootlwhc1·, 83 Maine, ] 95; B1~ffwn v. Ram8dell, 55 
Maine, 252, 254 ; 8uwt v. BmeUey, 53 Maine, 34G ; Biel~nell v. 
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Triclcey, 34 Maine, 273, 281 ; Robiruwn v. BU-nker, 38 Maine, 130; 
Tagganl v. Biwlcrnore, 42 Maine, 77; Perkin8 v. Pike, 42 Maine, 
141, 149; Dee1·ing v. Lonl, 45 Maine, 293; McOrillis v. Wil.,wn, 
34 Maine, 286; State v. Mafrie (}entml R. R. Oo., G6 Maine, 488; 
Holrnes v. Farri.~, G3 Maine, 318; Ghaprnan v. An(fro. R. R. Co., 

54 Maine, 160; ~Hayford v. Go. Com,., 78 Maine, 153 ; Srnall v. 
Pennell, 31 Maine, 267, 270; Starbfrcl v. Brown, 84 Maine, 238. 

SrT'l'ING: WISWELL, C. J., EMERY, WnITEnous.E, S'rIWU'r, SAV-

AGE, PowEns, JJ. 

WHITEHOUSE, J. This case is presented to the law court on 
report. It is an action on a bond dated November lG, 1897, given 
by the defendants for the purpose of obtaining the plaintiff's consent 
that the narrow gauge railroad, located by the Wiscasset and <inebec 
Railroad Company, might be constructed across his land before the 
damages had been paid or legally estimated. The condition of the 
bond is as follows: 

"vVhereas the United States Construction Company is about to 
construct a narrow gauge railroad leading from Burnham to Pitts
field and crossing the land of said Enoch F. Pennell aR indicated by 
the location of said railroad filed with the register of deeds in the 
counties of W al<lo and Somerset. Now if the said United States 
Construction Company shall well and truly pay to the said Enoch F. 
Pennell any and all land damages and costs of court aclj udged by the 
county commisRioners of Somerset county to be due said Enoch F. 
Pennell by reason of the construction of said railroad across the land 
of said Pennell as aforesaid within ninety days of said adjudication 
of said county commisHioners then this holl(l shall be void, otherwise 
to be in full force." 

Immediately after the execution and delivery of the bond the Con
struction Company entered upon the plaintiff's land situated in Pitts
field in the county of Somerset, and partially constructed a narrow 
gauge railroad within the limits of the location filed by the Wiscasset 
and Quebec Railroad Company. 

At a session of the county conunissionerH' court for the county of 
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Somerset held on the first Tuesday of August, 1898, the plaintiff 
presented a written application for the assessment of the damages 
sustained by him on account of this taking of his land for railroad 
purposes, representing in the petition that he was the owner of the 
land described therein. After due notice and hearing the county 
com'inissioners reported that they had "viewed the land taken from 
the foregoing petitioner" and determined that he was entitled to 
damages in the _sum of $392 and costs taxed at $42.24, and ordered 
the railroad company to give security for the payment of the same in 
accordance with the provisions of H. S., c. 51, § 19. The damages 
thus estimated by the county commissioners have never been paid, 
nor has any security been furnished as require<l by their order. 

It appears from the statement of facts in the report that since 
March, 18!14, the land described in the plaintiff's petition "always 
has been and now is owned one undivided half by the plaintiff and 
one undivided half by Abbie F. Pennell, his wife." It is also 
admitted that "one of the county commissioners who assessed the 
<lamages, the only one living who acted, would testify that the board 
of county commissioners supposed that they were assessing the full 
damages for crossing the land described in the petition, and not 
damages for any undivided part thereof." 

Thereupon it is contended in an elaborate argument, in behalf of 
the defornlants, that, inasmuch as their bond stipulates for the 
payment of a judgment awarde<l by the county commissioners for 
damages caw.;c<l by the construction of a railroad across the land of 
Enoch F. Pennell alone, the judgment on account of which recovery 
is here so11ght, being for all the <lamagcs to land owned by Enoch F. 
and A-1>bic F. Pennell, in ('Olmnon, is not one which comes within 
the terllls of the bornl, and being indivisible that this action is not 
maintainable for the penalty of the bond or any part of it. 

But the report fails to disclose competent and sufficient evidence to 
establiHh the defendants' proposition of fact that the j ll(lgmcnt of the 
colllmissionen, include<l damages fiH' land not owned by the peti
tioner. The personal statement of one of the county commissioners 
that the "board supposed they were assessing foll damages for cross
ing the html described in the petition," is manifestly inadmissible in 
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form and incompetent in substance, and cannot be received as evi
dence to control or modify the record of their judgment. Nor docs 
the representation contained in the plaintiff's petition, that he was the 
owner of the land therein described, have any necessary tendency to 
show that the commissioners awarded full damages to him as sole 
owner of the lot. It is a matter of common knowledge that such 
petitions frequently contain erroneous statements respecting the title 
to the land alleged to have been taken for purposes of a railroad. 
Whether or not the petitioner is the owner of the land described, and 
the extent of his ownership, arc questions of fact to be determined by 
the commissioners. Title to . the land constitutes the foundation of 
the claim for damages. JJfinot v. Cumberland Co. Coni., 28 Maine, 
121. 

Section 19 of chapter 51, R. S., provides that "for real estate so 
taken the owners arc entitled to damages to be paid by the corpora
tion and estimated by the county commissioners on written applica
tion of either party," etc. In the case at bar the written applica
tion was signed by the plaintiff, Enoch F. Pennell. It was not 
signed by Abbie F. Pennell. The case fails to show that she ever 
made any written application to have her damages asRessed, and 
therefore fails to show that the county commissioners had any juris
diction or authority to estimate any damages she may have sustained. 
Littlefield v. Bo8ton & Jtfofae Raifroad, 65 Maine, 248. In the 
record of their judgment upon the petition of Enoch F. Pennell, the 
commissioners "adjudge and determine that the aforesaid petitioner is 
entitled to damages in the sum of $392." There is no legal evi
dence in the case that they awarded damages on account of any 
interest in the land owned by Abbie F. Pennell. In the absence of 
any evidence to the contrary, they will be presumed, in any collateral 
inquiry, to have discharged the duty imposed npon them by law to 
determine the fundamental question of ownership. 

The other obstacles interposed by the defendants to the mainten
ance of this action arc effectually removed by the opinion of the court 
in Efunt v. Oanl, H4 Maine, 386. 

As the damages awarded exceed the penalty of tho bond, the plain
tiff is entitled to recover the amom)t of the penalty with interest 
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thereon as damages for the detention from the date of the breach of 
the bond. Wyrnan v. Robinson, 73 Maine, 384. The bond in suit 
was forfeited upon the failure of the obligors to pay the damages 
awarded by the county commissioners, viz., May 27, 1898. 

Juclgrnent for the plainUff for the mnount of the pen
alty, as debt, with interest thereon, as clarnages, 
frorn _,_?J;fay 27, 1898. 
Excciition to issiw for the entire surn. 

Lmrn~zo L. SHAW, Petitioner, 

V8 • 

• JOHN H. H Ul\IPHREY, 'I'rnstee, and another. 

Cumberland. Opinion April, 22, 1902. 

Prulmte. Bond. 1~
1urety. .1lppeal. 

l. The liability of a surety upon a probate bond ii-; contingent only upon the 
failure of his principal to pay the amount with whieh he may stand charged. 

2. The i-;urety ii-; not a party so directly interei-;ted that he can be considered 
a8 "nggrieve(l" by a decree of the court respecting the settlement of hi8 
principal's account. 

B. A surety upon tmch a bond lwi-; no right of appeal from a decree of a 
judge of probate allowing or dballowing the account filed by the principal 
on the bond, or by the prineipal's legal repres(\ntative. 

4. The i-;uretie8 are fully arnl effectually represented in the probate court hy 
their principal, or his representative; and in signing the bond they, in 
dfoct, stipulate that their prindpal rslrnll abi<le and perform the <lecree of 
the court upon all questions between him and the estate within the court's 
j uri8diction. 

On report. Petition dismissed. 

Petition by Lorenzo L. Shaw, the sole surv1vmg surety on the 
bond of E. Dudley Freeman, trustee under the will of Cyrus F. 
Sargent, asking that a rehearing be granted upon the appeal of .John 
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H. Humphrey, trustee, from the decree of the probate court for 
Cumberland county, rendered March 14th, 1898, allowing the final 
account of E. Dudley Freeman, trustee in said estate, as rendered 
and settled by Thomas L.· Talbot, Admr., in said probate court on 
Febuary 27th, 1899, upon which a decree was rendered by the 
supreme court of probate April 27, 1900. 

The case appears in the opinion. 

J. A. and I. A. Loclce, for petitioner. 

Geo. E. Bird and W. ]}f. B1·a<lley, for Humphrey. 

SrrTtNG: W mW ELL, C. J., EMmff, W llt'l'EIIOUHE, HTwrnT, 8~\ v

AGE, PowEHH, .JJ. 

,vurTEIIOUHE, J. This is a petition to tl1e supreme court of pro
bate for a rehearing upon a probate appeal. It comes to the law 
court on report. 

The petitioner is the Hurviving surety upon a probate bond given 
by E. Dudley Freeman as trustee under the la8t will and tcstarnrnt 
of Cyrus F. Sargent. After the decease of Mr. Freeman, the defend
ant, John H. Humphrey, was appointed trustee to fill the vacancy 
caused by Mr. Freeman's death. Thuma8 L. Talbot was appointed 
administrator on the estate of Mr. Freeman, and in that capacity pre
sented to the probate conrt the final account of Mr. Freeman as 
trustee under the Sargent will. After due notice· and hearing the 
account was allowed by the judge of probate, inclmling a mortgage 
from Geo. W. Titcomb of Denver, Colorado, for $3,000 with a com
mission thereon of $90. Subsequently the defendant Humphrey as 
trustee, by permission duly obtained, entered in the supreme court of 
probate an appeal from the decree of the probate court below allow
ing this account. Due notice of the appeal was given to Mr. Talbot 
as administrator on the estate of Mr. Freeman, but no notice of it was 
served on the petitioner, as surety on Mr. Freeman's bond. Mr. Tai-
bot, the administrator, and the defendant Humphrey, subsequently 
prepared a statement of facts relating to the unfortunate investment 
made by Mr. Freeman in the Titcomb mortgage, and agreed to sub
mit the appeal to the court upon that statement for such judgment as 
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law and jrn-;tice required, reserving to either party the right to except 
to rulings in matters of law. Thereupon, upon consideration of the 
facts stated and the documents on file, a decree was entered in the 
supreme court, reversing the decree appealed from as to the item of 
$3,000 and commission thereon growing out of the Titcomb mort
gage, and disallowing those items, but affirming the decree in all 
other respects. 

The estate of Mr. Freeman was rendered insolvent, and the admin
istrator took no exceptions, nor does it appear that he was ever 
rcq nested by the petitioner to take any exceptions to the decision of 
the justice who entered this amended decree disallowing the item of 
the Titcomb mortgage. 

In this application for a rehearing the petitioner represenb; that he 
ha<l no notice of the entry of this appeal in the supreme court, that 
the decree "was obtained by and through the accident, mistake or 
fraud of the said John H. Humphrey, trustee, and his irregular pro
ceedings in obtaining said decree from the supreme court of probate," 
that the decree disallowing the item of $3,000 represented by the 
Titcomb mortgage was erroneous, and that injustice will be done to 
the petitioner unless that item is allowed in the settlement of Mr. 
Freeman's account as trustee. 

In the opinion of the court it is nnnecessray to determine whether 
such a general allegation that the petitioner is aggrieved by fraud, 
accident and mistake on the part of the defendant, unaccompanied 
by any more specific statement of the grounds upon which the charge 
is based, would justify the consideration of such a petition addressed 
to the discretion of the court. For there are prior objections which 
upon the settled l~w of this state are conclusive against the grant
ing of a rehearing upon a petition such as this now before the court. 

The liability of a surety upon such a probate bond is only con
tingent upon the failure of his principal to pay the amount with 
which he may stand charged. The surety is not a party so directly 
interested that he can be considered as "aggrieved" by a decree of 
the court respecting the settlement of his principal's account. It 
has accordingly been repeatedly held by this court that a surety 
upon such a bond has no right of appeal from a decree of a judge 
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of probate allowing or disallowing the account filed by the principal 
on the bond, or by the principal's legal representative. Woodbury v. 
Hammond, 54 Maine, 332; Tuxbury's Appeal, 67 Maine, 267; Judge 

of Probate v. Qwimby, 89 Maine, 57 4. In the latter case it is said 
in the opinion: "The sureties were fully and effectually represented 
in the probate court by their principal, or, in this case, by his repre
sentative, the administrator. They signed the bond for the protection 
of the estate and of all persons interested in it, against their principal. 
In signing it they in effect stipulated that their principal Rhould 
abide and perform the decree of the court upon all questions between 
him and the estate within the court's jurisdiction. They did not 
stipulate for any opportunity to object to any proceedings. They 
intrusted the representation of their principal's rights and interests to 
the principal himself." 

The propositions established by these decisions are necessarily 
decisive of the principal question presented by the petition now before 
the court. But it is a satisfaction to observe that a careful examina
tion of the agreed statement of facts in the light of all the circum
stances, and of the well known principles of law and equity appli
cable to the investment of trust fonds, fails to disclose any error in 
the decree of the supreme court of probate disallowing the item of 
the Titcomb mortgage in controversy. 

Petitfon dismissed with one bill of cost:-; for r'C8J)Onclents. 
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f-hATE OF l\L\INE vs. l\L\RTLN P. \iVm,D. 

CumberlalHl. Opinion April 22, 1U02. 

1. Having liquor8 in possc·ssion with intt,nt to S(•ll in violation of law, and 
maintaining a common nuisance are (listi net offt:~nsc•s, arnl an acquittal of 
the former if-l 110 bar to a conviction on the latter, even upon the :,;ame facts. 

2. In the trial of an irnlict11ie11t for maintaining a liquor nuisance the evi
<knce in behalf of the state indudcd the sdzures nuulc~ hy the oflicers on 
three vii-dts to the rE'SJHJ11<1P11t's premisl'S \\·ith sc•arch warrants, <luring the 
period coyncd hy the indictment. llcld; that the n~conls of the munic
ipal court, showing that he wm; (liselrnrge(l in that court on thet-le three 
search arnl sdzure cases, are not a<11ui:-;:-;ihle in evidl•ncP. His acquittal on 
the i-;earch aml i-;eizure \\·as not a lmr to a conviction upon the nui:.,;ance, 
arnl had no legitimate tPrnll'ncy to prove 11011-po:.,;sp:.,;flion or almence of 
intent to t-lell, in the trial of the nui:.,;ance caKe. 

:3. The record of a conviction upon a t-learch arnl.sdzure process is admissible 
upon the trial of an irnlidmPnt to show the inknt with which the liquors 
we:•re kept. But the convernP. of thiK pn;pot->ition hy no means follows. 
The queKtion of the n•Kpornlent'K guilt or innocencl\ upon the charge of 
maintaining a liquor nuisancli must be ddermiiwd by the jury upon their 
judgment of the probative force of all the e:i\'i(lence before the111 at the trial 
of that ca:.,;e, and not upon the opinion of the municipal judge respecting 
the proper weight to be givPn to that portion of the eviclencl\ which may 
have been offnecl at th(• hl•aring of a <lifforcnt case lwfore him. 

Exceptions by defendant. Overruled. 

This was an indictment fonnd at the May term, 1901, of the supe
rior court for Cumberlaml county, against the respondent, alleging 
that he kept and maintainl'<l a nui:-mncc at munber 55 Middle street 
in Portlarnl, where he kept an eating house. The case was tried 
before a jury on the twentieth and twenty-first of May, and the jury 
retnrned a verdict of gnilty. It appeared from the testimony that 
the officers had visited respondent's place abont fifteen times between 
January first and the first Tuesday of May, and during that period 
they had warrants during three of their vi8its. The evidence pre
sented for the pnrpose of proving the gnilt of the respondent related 
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principally to the three visits when the officers had a warrant to 
search. In the municipal court the respondent was discharged in all 
three search and seizure cases and during the progress of the trial, 
respondent desired tu produce the records of the municipal court in 
those three search and seizure cases showing his discharge. Upon the 
ol~ection of the attorney fur the state, the presiding justice excluded 
this evidence and the respondent took exceptions. 

B. T. Whitchoiu:;e, county attorney, fur state. 

D. A. JJ[eaher, for defendant. 

A search and seizure process and a nuisance imlidmcnt arc so con
nected together, and the evidence in one case applies witli su<·h force 
to the other, that where that eviden<'c has Leen passed 011 arnl decided, 
it should have a Learing in a subsc<ptent cm,e, where the offense is 
made out Ly almost entirely the same evidence or an accumulation of 
search and seizure cases. 

It is well known that such evidence as wouhl make out a search 
and seizure case would be sufficient to prove a nuisance irnlictmcnt, 
and it is also apparent that where there is not sufficient evidence to 
make out a search and 8eiznre case, there is not sufficient evidence to 
make out an indictment; so that under such circumstances it must 
appear material to know what a court of record has decided 011 the 
facts presented. 

The decisions in inferior courts of justice, convictions of magis
trates, and, in fact, all other legal and authorized a(ljmlications, arc 
evidence to establish the fact that Huch an a<\j udieation has taken 
place and all the legal consequences that may be derived from it. 
1 Herman on Estoppel, Ed. of 1886, p. 507. 

An indictment req nires a series of acts_ and the duration of time to 
constitute the offense. Corn. v. Bobin:,rm, 126 Mass. 25U. So we 
claim that when the acts are proved to be not illegal by a judgment 
of the court, the record evidence of such judgment should have been 
admitted. 

In State v. Stanley, 84 Maine, 555, the court says that the sale of 
intoxicating liquors on two different occasions in a dwelling-house 
does not as a matter of law con8titute it a common nuisance under 
H,. S., c. 17, § 1. The word "use<l" in that seetion implies habitual 
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action. Evidence of such sales is for the jury to weigh arnl if it 
satisfies them beyond a reasonable doubt that the occupant of the 
dwelling-house was in the habit of thus sellinµ: therein, they may 
thereby fin<l it a nuisance ; and in this case the case of State v. 

I 

Lan.<J, 63 Maine, 215, is affirmed. 
Evidence that the defendant has been convicted of the offense of 

the illegal selling of iutoxicating li<pwrs is admissahle at the trial of 
a _complaint for keeping and maintaining a liquor nuisance during a 
period which includes the <late of such sale. Corn. v. Brct.ef0'1'd, 161 
Mass. 61. 

In a prosecution for maintaining a liquor rn1isancP, the offenfe 
need not be alleged with a contin11arnlo, and whc•re a ('ertain day is 
alleged, evidence as to the diaracter of the place on the day, whetl1er 
before or aft.er the date allegecl, is ad111issible to 8how that it wa8 a 
nui8ance on any day within the time limited for the pro8ecution. 
State v. 1-Ialey, 52 Vt. 4 7u. 

SITTING: W rnwELL, C. ,J., En1EnY, \YruTEnorn-m, SnmuT, SA v
AGE, POWERS, JJ. 

\V HITBIIOUSE, ,J. This was an indictment for maintaining a 
liquor nui8ance upon which the respowlent was tried in the superior 
court and found guilty by the jury. The evidence in behalf of the 
state included the seizure8 made by the offi('ers on three vi:-;its to the 
respondent's premises with search warrants during the peri0<l covered 
Ly the indictment. The respondent offered the rccord8 of the mu
nieipal court to shov.r that he was disdiargcd in that court on these 
three search and seizure cases. This evidence was excluded by the 
presiding judge, and the case comes to this court on exceptions to 
that ruling. 

The ruling was manifestly correct. The records of respondent's 
discharge in the municipal court were clearly not admissible upon 
any recognized principle of evidence. His ac<ptittal on the search and 
seizure was not a bar to a convietion upon the nuisance, and had no 
legitimate tendency to prove non-possession or absence of intent to 
sell, in the trial of the nuisance case. 
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Having liquon; in possession with intent to sell in violation of law 
and maintaining a common nuisance are distinct offenses, and an 
acquittal of the former is no bar to a conviction on the latter even 
upon the same facts. Corn. v . . McCawlcy, 105 Mass. 69; ]}Jorey v. 
Corn. 108 Mass. 433; Corn. v. Snllivcin, 150 Mass. 315. 

The record of a conviction upon a search and seizure process is 
admissible upon the trial of an indictment to show the intent with 
which the liquors were kept. State v. I[all, 7U Maine, 501. But 
the converse of this proposition by no means follows. The evidence 
upon which the discharge was ordered by the municipal judge may 
have been entirely different from that produced at the trial of the 
indictment. The question of the rcspornlent's guilt or innocence upon 
the charge of maintaining a liquor nuisance must be deterrnine(l by 
the jury upon their judgment of the probative force of all the evi
dence before them at. the trial of that case, and not upon the opinion 
of the municipal judge respecting the proper weight to be given to 
that portion of the evidence which may have been offered at the l1ear
ing of a different case before him. 

Exception8 ovc1"ntled. .J1ulgnwnt for the :-date. 
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S'rA'rI~ OF MAIXE vs. CoLE~fAN CONNOLLY, A pplt. 

Cnmberlarnl. Opinion April 22, 1902. 

Into:/'. Li9uors. i'i'('((rch mul 1'-,'eizurc. JVorrant. Return. Wwivcr. 

1. The iirnertion, in a warrant to search premises for intoxicating liquors, of 
a comnrnrnl to search the person of the respondent if the oflicer shall have 
reason to believe such liquors are concealed about his person (when no 
search of tlw person is mad1::') does not vitiate the warrant. 

:!. \Vhen the respondent in a lawful search and seizure process has sub
mitted to arrPst and has pleade_(l in court to the complaint, his subsequent 
objections to allege<l deficiencies in the return of the officer upon the 
warrant are made too late, and cannot be considered. 

Slutc v. Clwrtrun<l, 8G Maim', 547, aflirmed. 

Exceptions by defendant. Overruled. 
This was a search and seizure complaint entered at the May term, 

1901, of the superior court for Cumberland county on appeal from 
the municipal court of the city of Portland. During the term a 
trial was had before a jury, and the respondent was found guilty. 
He seasonably filed a motion in arrest of judgment:-

1. Because there was no return signed by the officer showing a 
seizure of any intoxicating liquors on said warrant. 

2. Because authority to search the person on said warrant was 
illegal. 

After the filing of the motion in arrest of j ndgment, the county 
attorney asked leave that the officer amend his return on the original 
complaint in the municipal court in accordance with the fact and 
that a new copy of the complaint, warrant and return as amended be 
filed in the superior court, which motion the presiding justice allowed 
over the objection of the respondent's counsel. To the allowance of 
the amended return the respondent seasonably excepted, and the 
matter came before this court on the motion in arrest of judgment 
and on exceptions. 

IL T. Whitchonse, county attorney, for state. 
After a Vl'nliet has been rctume<l, a motion in arrest uf judgment, 
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founded upon want of proper service, is too late. Com,. v. Gregory, 

7 Gray, 498; Corn. v. I-Ienry, 7 Cush. 512; Gilbert v. Bank, 5 Mass. 
97; Brown v. Webber, 6 Cush. 560. 

The defect is cured by verdict. R. S., c. 27, § 40; State v. 8teven8, 

4 7 Maine, 360; State v. Plunkett, 64 Maine, 534; Spencer v. Ove1·ton, 

1 Conn. 3, note c. 
Return amendable. Anon. 1 Pick. 196; State v. Clough, 49 Maine, 

573; Ring v. Nichols, 91 Maine, 478; Corn. v. Pm·ker, 2 Pick. 549; 
Briggs v. lfodgdon, 78 Maine, 51.4; Oorn. v. Carney, 153 Mass. 444. 

The order in the warrant to search the person was not acted on 
and is snrplusage. State v. (:ha1·frarul, 86 Maine, 547. Hence it 
is no ground for discharging respondent found guilty of the offense 
charged in the complaint, viz: having intoxicating liquors in his 
possession on the premises in question, with intent of selling them 
illegally. State v . .lYfeChnn, 61 Maine, 116; State v. Plunlcett, 64 
Maine, 537, 538; State v. Bennett, 95 Maine, 197. 

D. A . .lYfeahe1·, for defendant. 
Direction to search the person, whether the oflicer does so or not, 

renders the entire warrant void. State v. Chm·tnirul, 86 Maine, 54 7; 
H1umey v. Davi8, 58 N. H. 317; Enticl., v. Car1·ington, 19 Howell's 
State Rep. 1030; Grttrnon v. Raymond, 1 Conn. 40, 44; Lange v. 
Benedict, 73 N. Y. 12, 29 Arn. Rep. 80; Jl;fcLeocl v. (}arnpbell, 26 
Nova Scotia, 458; C@i. v. Jntox. Liq1wrs, 109 Mass. 371; Corn. v. 
Intox. Liq1w1·s, l 1. 5 Mass. 145; Com. v. Intox. Liquo1·s, 116 Mass. 
342. 

Provision in warrant for search of person, if officer has reasou to 
believe, etc., is unconstitutional. Bill of Rights, § 5; Corn. v. Ce1·ta:in 
Lotte1·y Ticlccts, 5 Cush. 3G9; State v. 0' Ne,il, 58 Vt. 140, 162, 56 
Am: Rep. 557; Collins v . . Jl:fcL<ian, 68 Cal. 284, 288; State v. 
Gmrnes, G8 Maine, 418; State v. Therrien, 8G Maine, 425, 427, 41 
Am. St. Rep. 564; State v. (}hartrand, 8G Maine, 547. 

Requisites of an officer's return. State v. Gm,rnc8, G8 Maine, 418, 
421; Perry v. Do'vc1·, 12 Pick. 211; Wellington v. Gale, 13 Mass. 
483; Swinney v. Johnson, 11 Ark. 534; State v. 25 Packages of 

Liquo1·, 38 Vt. 387, 388. 
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SrTTING: vV1swELL, c. J., EMERY, WH1TEuousE, STRouT, SAv

AoE, POWERS, JJ. 

EMERY, J. After a verdict of guilty in this prosecution for the 
unlawful keeping of intoxicating liquors, the respondent moves for 
an arrest of judgment upon several grounds. 

I. The complaint contained no a1legation that intoxicating liquors 
were concealed by the respondent about his person. The warrant 
however contained this claim in parenthesis ("or if you shall have 
reason to believe that the said Connolly has concealed said liquors 
about his person you arc hereby commanded to search him and if 
said liquors arc f<mml upon his person to arrest him.") The officer 
Rcrving the warrant did not search the respondent, but did search the 
(lcscribed premises and found intoxicating liquors, ai;id thereupon 
arrested him as commamlcd by another clause in the warrant. The 
respondent contends that, although the above clause in the warrant 
was not executed nor in any way made use of, nevertheless its pres
ence in the warrant vitiated the whole warrant and all proceedings 
under it. The same contention was made, considered and overruled 
in State v. Chartm.nd, 8H Maine, 547. At the request of the rcspon
<lent we have re-examined the question in the light of his argument 
and the cases cited by him, but we find no sufficient reason for 
<loubting the correctness of the decision in State v. Chmfrarul. That 
decision is accor<lingly aflirmcd. 

II. The officer serving the warrant wrote out upon the usual 
blank on the back of the warrant his rctum of his doings in search
ing tl1c described premises, and in finding and seizing the intoxicating 
liquors described, and also note(l his foes for Hervice, including the 
arrest of the respomlent. This partie11lar return he did not then 
Hign as a separate return. He also made upon a separate paper his 
return in foll of the arrest of the rcsponclcnt, and signed it. This 
paper he attached to the back of the warrant as his return, and then 
returned the warrant into the court. This omission of the signature 
of the officer to that part of his return relating to the seizure of the 
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liquors is specified in the motion as a i:;tdHcicnt o~jectiou to rendering 
judgment. ,v e think the objection, if of any validity at any Htage of the pro
ceedings, is not valid when first made after verdict. The complaint 
and warrant were suflfoient in suhHtance and form. The arrest itself 
was legal (intoxicating liquors having been found), for no return of 
the finding of intoxicating liquors was needed to be made until after 
the arrest was made and the warrant returnable. State v. Stevens, 4 7 
Maine, 357. The return of the arrest itself was regular and com
plete. The respondent yielded to the arrest without ol~ection. He 
was properly before the court which hall jurisdiction of the offense 
and of the process. He pleaded to the complaint arnl put himself 
upon trial. He went to trial arnl verdict by a jury, without any 
objection to_ the acts or omissions of the officer or to his return of his 
doings. He thereby waivecl al I irregularities in the service of the 
warrant, or in the return of service. The right to arrest the respon
dent depended, not upon the oflicer's return, but upon the fact that 
intoxicating liquors ,vere fournl; and that fact was to be proved 
before the court by competent evidence under oath and not by the 
officer's return on the warrant. Stafo v. Steven.-;, supra. In C01n. 
v. Grcy01·y, 7 Gray, 408, the respornlcnt after verdict moved in arrest 
of judgment bccanse the warrant had been served by a disqualified 
officer. The court held this to be practically a motion to dismiss the 
case for want of sufficient service of the process, and held that it was 
made too late. The court said "A motion to dismiss any action fiH' 
want of due scrvic~, must be made before a general appearance in 
the action. This will certainly apply as strongly in criminal cases 
as in civil cases. If the party appears and pleads to the complaint 
or indictment, he is fully before the court and the court has jurisdic
tion of the case. After a verdict has been returned, it is quite too 
late to interpose a motion in arrest founded upon the want of proper 
service of the warrant." If an ol~jection to a defect in the service of 
the warrant cannot be entertained after verdict, then a fortiori an 
objection, not to the service, but only to the return of service, cannot 
he. The court after verdict allowed the officer to supply the omis
sion of his signature on the original warrant, and tfien allowed a new 
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copy of the complaint, warrant arnl return as amended to be filed. 
T1

0 this the respondent excepted, hut his exceptions become imma
terial upon our holding as above that the omission of the signature, 
first objected to after verdict, is not cause for arresting judgment. 

The f<)rcgoing disposes of all the objections to rendering judgment, 
which were raise<l or noticed in the respondent's argument. 

l 1}rcrptions 01,c,r1·nlcd. .Jnd,r;mcnt .f,w the slate. 

STATE 01◄' ]\L\INE V8. COI,EMAN ,J. \V ALSif. 

Cumhcrlarnl. Opinion April 22, 1002. 

l'lewlfr1g. Cri111irl((l La'II'. Dcmu1Tcr. 

Upon demurrer to the complaint only in a crilllinal case, the court cannot go 
beyond the complaint to consi<ler allegt>d defocts in the murant or return. 
If the complaint itself be :;;uflicient in law thl' <h'llllllTPr must be overrull,<1. 

Exceptions by <lcfondm1t. Overruled. 
Search arnl seizure process in the superior court for Cumberland 

county. The defendant filed in that court the fi,llowing <lemur
rer: -

And now the said respondent comes into court here, and having 
heard the Haid complaint read, says that the Haid complai11t arnl the 
matters therein contained in manner arnl form as the same are therein 
stated all(l set forth, arc not suflieicnt in hnv, and that he the said 
respon<lent is not bonrnl by the law of the land to answer the same; 
and thiH he iH ready to verify; wherefore, for' want of a sufficient 
complaint in this behalf~ the said respondent prays judgment and that 
hy the court he may be dismiHHctl arnl discharge<! from the Hail 
premises in the said complaint specified. 

Upon joinclcr by the state, the court overruled the demurrer, an<l 
the defendant excepted. 
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R. T. Whitehonse, county attorney, for state. 
There was in fact a return signed by the officer, sh~wing a seizure 

of intoxicating liquors. The return of the liquors was written in by 
the officer in due form. The portion of the return relating to the 
arrest of the respondent was a separate sheet annexed to the return 
of the liquors upon the back of the warrant. This annexed sheet 
was duly signed by the officer, and that signature was intended to 
and did suffice for both the return of the arrest and of the seizure of 
the liquors in question. Dwight v. Hti1nph1·eys, 3 McLean, U. S. 
104, and Litton v. Arnistaul, 9 Baxt. (Tenn.) 514. 

Such defect cannot be reached by a motion in arrest of judgment. 
If· there had been no return of liquor seized such defoct is cured 

by demurrer. Corn. v. G'tcg01·y, 7 Gray, 498. But no such motion 
was made by the respondent. Instead, he has demurred, and a 
demurrer is, upon all authorities, a general appearance. Hale v. 
Continental Life Ins. Go., 12 Fed. 359; Life Ins. Co. v. Palme1·, 81 
Ill. 88; Gilbert v. Hall, 115 Ind. 547. Even where the demurrer 
is for want of jurisdiction over the person. N. J. v. N. Y. 6 Peters, 
:323; Og<.lcnsb1irg R. R. Cb. v. R. R. Go., 63 N. Y. 176; JJ:foinc 
Bank v. 1-Icrvey, 21 Maine, 38; Bnckficl<l Bmnch R.R. Co. v. Ben
.'lon, 43 Maine, 374; Yance v. F'nn!.:, 3 Ill. 2o3. Even if the defect 
in question could be reached by demurrer, the defect is amernlahlc, 
and the law court will continue the case for amendment. Oom. v. 
Prn·kc1·, 2 Pick. fi49; Com. v. 0f'l'ncy, 153 Mass. 44L1; Welch v. 
Damon, 11 Gray, 383; IJa:dcr v. Rice, 21 Pick. 1 H7. 

D. A. Mcahcr, for dcfornlant. 

This case comes before the court on demurrer, so that the mam 
objections to the warrant, as a matter of law, are, 

1. Because the warrant or<lers a search of the person without the 
support of a complaint on oath or affirmation. 

2. Because the return docs not show whether the li<p10rs were 
found on the premises described in the complaint, or on the person 
who was on the premises. 

3. Because the alleged seizure was nut signed by the officer and 
does not state when the seizure was made. 
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Allowance of amendment. Johruwn v. Day, l 7 Pick. 106; Shep

herd v. Jack.-wn, 1G Gray, 600; State v. Jlcdl, 49 Maine, 412, 415; 
Com. v. Maloney, 145 Mass. 205, 211; State v. Gust, 70 Wis. 631; 
Cm·te1· v. Wyatt, 43 Wis. 570, 57 4; Vail v. Rowell, 59 Vt. 109; 
Mosseaux v. Brigham, 19 Vt. 457; Stmtton v. Lyons, 53 Vt. 130; 
King v. Bates, 80 Mich. 367, 20 Am. St. Rep. 518; Noyes v. Hillier, 

65 Mich. 656; People v. Ohapman, 62 Mich. 280, 4 Am. St. Rep. 
857; Fo.<ste1· v. Alden, 21 Mich. 507; Rarruwy v. Cole, IO S. E. Rep. 
598; Vastine v. Fu1·y, 2 S. & R (Penn.) 426; Clcw·l~e's Case, 12 Cush. 
320; Sawyer v. Harmon, 136 Mass. 414; Hale v. Finch, 1 ·wash. 
517; Hegle1· v. Henckcll, 27 Cal. 492; lVitlker v. Com. 18 Grat. 
(Va.) 13, 98 Am. Dec. 631; Htu~.'Sey v. Cole, 84 Ga. 147, 149; 
Thatcher v. Jt_filler, 11 Mass. 413; Thatcher v. Mille1·, 13 Mass. 270; 
Baxter v. Rice, 21 Pick. 197. 

SITTING: WISWELL, C. J., El\rnRY, WHrrRnousE, S·rnm;rr, 

SAVAGE, POWERS, JJ. 

EMERY, J. The respon<lent's argument goes wholly to the 
warrant and the officer's return upon the warrant. 

In State v. Kyer, 84 Maine, 109, the demurrer was to the com
plaint and warrant; judgment was prayed for want of sufficient com
plaint and warrant. The court held that it could not go beyond the 
demurrer, into any parts of the process or proceedings not demurred to. 

In his demurrer in this case the respondent names the complaint 
only as the ol~jeet of the demurrer. He prays judgment for want of 
a sufficient complaint only. 

The only <ptestion raise<l, therefore, is the sufficiency of the com
. plaint. The respondent in his argument has not attacked the com

plaint. No defect in the complaint is pointed out and we sec n011e. 

f-!}1:<:tJ)fions over1·tded. 
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,JAl\rnH \¥. ME8ERVE, and another, 

vs. 

vVARREN NAHON and SAco R1vEn TELEPHONE and TELEGRAPH 

Co., trnstee, arnl FHANK \V. McKENNEY., claimant. 

York. Opinion April 22, 1902. 

Trustee Process. A.~signmenl. Cunsidcralfon. ]1-,~rccpl'iun.~. J)m<:ticc. Costs. 

R. 1",'., c. 86, ~~ 55, par. 1'1, 79. 

1. In a trustee process, one claiming the funds in the harnls of the trustee 
by virtue of a prior ar:,signment from the principal (lefendant, must prove 
tlrnt such assigmnent was for a valuable consideration in order to hold 
such fnrnls against the attaching creditors. 

~- As between the plaintiff, trustee and claimant in a trm,tet> process, when 
the law court sustains (_\Xceptions it lH't'<l not remit the car:,e for a new 
trial or hearing, but can itself finally <lir:,pose of the case aml order final 
judgment. 

:3. Costs will ordinarily be awanled to the plaintiff against an unsuccessful 
claimant in a trustee proces:~, wlH'll tlw inkrposit.iun of 01t' dai111 hm, 
occasioned delay or expense to the plaintiff. 

Exceptions by plaintiff. Sustained. 

Assumpsit on account annexed. 

The principal defendant was defaulted for the amount claimed m 
the writ and interest. 

In this court below the order was, trustee discharged ; and plain
tiff alleged exceptions. 

The trustee's disclosure Ahowed $45.00 due from it to the princi
pal defendant for personal labor performed by him within thirty 
days next prior to the service of the writ. 

J. J_IJ;I. Marshall; .J. 0. nmdbwry and A. E. Jfa1cy, for plaintiff. 

lV. T. Ernmons; G. fl: and Lc'l'Oy Ifuley, for defornlant, trustee 
an<l claimant. 
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Srrrrna: \IVrnwELL, C. J., El\IERY, \V111TEuousE, t:;.AVAGE, 

PowEiis, JJ. 

E1\IERY, ,T. The party smmnoned as trustee of the defendant in 
this trustee process disclo:-;ed that at the date of the service of the writ 
upon him, he had in his hands and possession forty-five dollars due 
the defemlant for his personal labor pcrforrne(l within the thirty days 
next prior to such service. The alleged trustee also disclosed notice 
of a claim by assignment of the fond prior to the service of the writ. 
The claimant of the fm1<l under that assignment was then made a 
party, and filed his allegations of fact, "so far a:-; respect:-; his title to 
the good:-;, effects or credits in <ptestion," as provided in H. S., c. 8G, 
§ 32. An is:-;ue was thereupon formed between the claimant and the 
plaintiff~ and evillence adduced. Upon that cvi(lence and the dis
clmmre of the alleged trustee, the court ruled that the trustee should 
he di:-;charged. The plaintiff excepted and made the clisclosure and 
"all the testimony presented at the hearing" a part of the case upon 
his exceptions. U pun this hill of exception:-; the law court can 
review and <lcterrnine the whole case between the plaintiff and the 
claimant aml the alleged trustee. lL S., e. 8G, § 7U. Woleott v. 
llfohnwu, D-1 Maine, :3G~1. 

The funds in question originally belonged to the llcfonclant, and 
were by him "entrustccl to arnl deposited in the possession of" the 
allegec1 trustee, and were there remaining when attaehed by the 
plaintiff through this trustee proeess. The burden of proof was, 
therefore, upon the claimant. Ile had to show by evidence a prior 
title to the fond, acquired through a transaetion, not only valid in 
itself, but also valid against attaching creditors of the defendant. A 
mere volnntary assignment by the llefemlant to the claimant woul<l 
not Le valid against attaehing creditors. A valuable consideration 
must be shown. Thornpson v. Bcc<l, 77 Maine, 425, 52 Am. Hep. 
781; rlaync8 v. Thouip,'son, 80 Maine, 125. 

The evidence of assignment wa:-; a written order signed Ly the 
defendant, direeting the alleged tru:-;tee to pay forty-five <lollars to 
the claimant or his orcler; but there is no evidence whatever that 
there wa:-; any consicleration fiJr the order. It does not even 
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purport upon its face to have been given for value. For all that 
appears in evidence it was a mere voluntary order utterly without 
consideration. In his allegation, or pleadings, the claimant alleged 
a consideration of goods sold and delivered, but he offered no evi
dence in support of the allegation and hence has completely failed to 
establish his claim. Thompson v. Reed and Haynes v. Thornpson, 

supra. 
The plaintiff, however, cannot hold the entire fund. Twenty dol

lars of it are exempt from attachment as wages for the defendant's 
personal labor for a time not exceeding one month next preceding the 
service of the process. R. S., c. 86, § 55, par. VI; Q'Uirnby v. Hewey, 
92 Maine, 129. The alleged trustee can only be charged for the 
remainder of the fund, viz.: twenty-five dollars, less his, legal costs 
up to and including his disclosure and examination. 

The claimant by making his groundless claim has occasioned the 
plaintiff'delay and extra costs of procedure; hence we think it equit
able that the plaintiff should recover costs against the claimant from 
the time of the latter's appearance. Wldte v. l~ilgore, 78 Maine, 
323, 57 Am. Rep. 810. 

E:cceptfonis s'Ustained. lb.din,r; below reversed. Trw~tee 
cluirgcd for twenty-fi'Vc dollrn·8 lc8s hi8 legal cost8. 
Plwintffl to r·ecover· co8l8 agwinst the claimant since 
his appearcince in the case. 
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STATE OF MAINE 

V8, 

INTOXICATING LIQUorn-;, 'AND MAINE STEAMSHIP CmrPANY AND 

MAINE CENTRAL RAILIWAD Co.MPANY, Claimants. 

Androscoggin. Opinion April 28, 1902. 

JntoJ:. Uqnors. Interstate Commerce. Const. Ln1/). R. ,')'., c. 27, ?. SJ. 

Stat. of U. 8. Aug. 8, 1890. 

Upon a seizure of intoxieating liquors by the sheriff under H. 8., e. 27, § 31, 
it appeared by the shipping reeeipt given to the eom,ignor by the elaimant, 
the Maine i-,temnship Co., at the time it reeeive(l the liquors in New York 
for shipment, that they were to be transported to Lewiston, in this state, 
over the <3rank Trunk Railway. lly mistake, however, the through ,vay
bill made by the elaimant, and whieh aeeompanied the liquors, directed 
their transportation to Lewiston over the Maine Central Railroad. They 
were aceonlingly shipped there over the latter line, and at the time of their 
seizure were in the warehouse of the Maine Central Railroa(l Co., at its 
station in Lewiston, awaiting the onler of the eonsignee, and some three
quarters of a mile away from the station of the Grand Trunk lfailway in 
that eity. 

field; that neither the right of the eonsignee to refuse to reeeive the liquors 
at the Maine Central station, nor the right of the elaimant ·to reeall them 
and, so far as possible, reetify its mistake by shipping them to Lewiston 
over the Grand Trunk Railway, ean affeet the question of whether the 
liquors still retained their eharacter as artieh.•s of interstate eommerce. 
Nothing had been done by either the eon:,;ignee or the elaimant looking to 
the exereise of such a right on the part of either. The statm; of the liquors 
is fixed by the facts existing at the time of their seizure, and not by future 
possibilities. 

IIeld; further, that the liquors having been transported into this state to 
their place of ultimate destination, designated upon the through way-bill 
aceompanying them, and there remaining for storage to await the orders 
of the consignee, their transportation as artieles of interstate eomrnerce 
had terminated, and that they had arrived within the state, so as to be 
subject to the operation and effect of the laws of this state, within the 
meaning of the Aet of Congress of Aug. 8, 18\JO, knovfll as the "Wilson 
Act.'' 
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Agreed statement on appeal by clairn::mts from the Le,viston 
municipal court, in a search and seizure process under R. S., c. 27, 
against certain intoxicating liquors deposited in the freight-house of 
the Maine Central Railroad Company in Lewiston. Condemnation 
sustained. 

The case appears in the opinion. 
W. B. 8kelt~n, county attorney, fr>r state. 
·W. H. White nnd S. JJJ. Ow·ter, for Me. Cent. R R. Co. 
J. W. JJ[ifolwll, for Me. Steamship Co., claimant. 
The contract for shipment of the goods was a lawful contract, one 

which the Maine Steamship Company might properly make. A 
refusal to accept the goods for transportation would have rendered the 
Steamship Company liable in damages. Bownuin v. C1/1Jeago, efo., R. 
R. Oo., 125 U.S. 4U5; Rhodes v. Io1.1xr, 170 U.S. 412; _Vit.ncc v. 
Va.inclercooli, Omnpany, 170 U.S. 438. 

The liquors in question were not liable to seizure under the 
statutes of this state until the contract for carriage had been com
pleted by the arrival of the goods at their destination, to wit,-at the 
Grarnl Trunk Station in Lewiston. Bhodc:-; v. Iowa, snpra; Viinec 
v. Vandercool:- Cmnpnny, supra; State v. Intoxicating Liq1wr:-;, wncl 
(l-,rand 'l}·ur,}i, Ry. Oo. of Canada, Cfoimwnf, !ll Maine, 335. 

The state's process for their seizure before the contract fr>r ship
ment had been completed was void. State v. Intoxic(lting Liquors, 
Boston & .1ffainc B(iilroad, Clnimant, 83 Maine, 158. 

The contract for shipment had not been completed at the time the 
goods were sei~e<l. Transportation had been interrupted by the 
goods having been sent by the wrong route. 

Sl'l"fING: ,v-rnwELL, C. J., E~rnHY, vVIII'l'EJIOUSE, S'l'ItOU'l', S.A V

A.GE, POWERS, JJ. 

POWERS, J. This case comes to the law court on the following 
agreed statement of facts and copies of the record and papers therein 
referred to, and of the joint class rate and conunodity tariff between 

· the Maine Steamship Company and Grand Trnnk Railway in effect 
at the time, and <luly filed with the Interstate Commerce Commission. 
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"The three barrels of wine and the two kegs of brandy concerned 
in the case were shipped from New York, July 14, 1900, by 
through way-bill over lines of Maine Steamship Company and Maine 
Central Railroad Company, hereto annexed, having been received 
there by the Maine Steamship Company, as per shipping receipt, also 
annexed. They were way-billed by the Maine Central Railroad 
Company, instead of the Grand Trunk Hail way as per shipping 
receipt, by mistake of Maine Steamship Company. Grand Trunk 
Railway Company and Maine Steamship Company had through 
freight rates from New York to Lewiston. 

"The keg of alcohol and the two kegs of whiskey were shipped 
from Boston, Massachusetts, to I,;ewiston, l\ilaine, via Boston & Maine 
Railroad and Maine Central Railroad Company prior to July rn, 
1900. 

"All of said liquors were received at the 'Upper Station,' so-called, 
being the station designated in the way-bills and one of the stations 
of the Maine Central lfailroad Company in Lewiston, unloaded from 
the car or cars, containing the same and placed in the railroad com
pany's warehouse before eight o'clock in the forenoon of July 19, 

· 1900, there to a wait the order of the consignee or consignees. They 
remained in said warehouse, as. aforesaid, until eleven o'clock in the 
forenoon of the following day, when they were seized by John F. 
Carrigan, a deputy sheriff of the county of Androscoggin, by virtue 
of the complaint and warrant thereto annexed, and subsequent pro
ceedings taken, as appears from the papers and records specifically 
made a part thereof. Said liquors were intended by the consignee 
for unlawful sale within the state of Maine. The consignee had 
received no notice of arrival of goods. 

"The 'Upper Station,' so-called, of the Maine Central Railroad 
Company, is situated about three-quarters of a mile from the station 
of the Grand Trunk Railway. 

"lt is claimed by the Maine Steamship Company and the Maine 
Central Railroad Company that the seizure of said liquors was 
illegal in that it was in violation of the third clause of§ VIII, of the 
first article of the constitution of the United States and the acts of 
Congress thereunder.'' 

VOL. XCVI 27 
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The claim of the Maine Central Railroad Company has been aban
doned; and there only remains for consideration the claim of the 
Maine Steamship Company to the three barrels of wine and two kegs 
of brandy. The foundation of this claim is that, according to the 
shipping receipt given by the claimant to the consignor, the liquors 
were to be shipped to Lewiston over the Grand Trunk Railway, but 
by mistake they were shipped to Lewiston over the Maine Central 
Railroad, unloaded from the cars, and placed in the railroad com
pany's warehouse to await the order of the consignee; that therefore 
the act of transportation had not ceased, and the liquors were still 
under the protection of the interstate commerce clause of the federal 
constitution, because the consignee might refuse to receive them at 
the station of the Maine Central Railroad, or the claimant might see 
fit to correct its mistake, recall the liquors and ship them again to 
Lewiston over the Grand Trunk Railway. 

We cannot give our assent to such a proposition. Undoubtedly 
the consignee might refuse to accept the goods at the station of the 
Maine Central Railroad. In the absence of contract or custom fixing 
the place of delivery by the carrier, delivery must be made at the 
carrier's depot at the place of destination, or if by the shipping 
receipt or bill of lading the goods are to be shipped over a connect
ing line, the place of delivery is the depot of such connecting line at 
the place of destination. Undoubtedly, also, the claimant might 
recall the goods, and so far as possible rectify its mistake by ship
ping them to Lewiston over the Grand Trunk Railway, in accord
:mce with its contract with the consignor. But neither of these pos
sibilities had ripened into a fact at the time the liquors were seized, 
and nothing had been done by either the consignee or the claimant 
looking to the exercise of such a right on the part of either. As 
well might it be claimed that liquors which at the time of their 
seizure are intended for unlawful sale in this state are not subject to 
seizure and condemnation, on the ground that the holder or owner 
might change his mind, a right which he unquestionably has, and 
decide to keep them for his own consumption. Their status is fixed 
by the facts as they existed at the time of their seizure, and not by 
future possibilities. The liquors were shipped to Lewiston accom-
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panied by a through way-bill, which called for their transportation 
over the Maine Central Railroad. They had been transported to the 
precise place to which the claimant, who undertook to transport 
them, directed that they should be transported. The way-bill which 
accompanied them, and which was made by the claimant, required 
them to go just where they did go, and no farther. They had been 
there unloaded, and were in the warehouse a waiting the order of the 
consignee. The act of transportation had terminated, and they were 
subject to the operation and effect of the laws of this state. State v. 
Intox. LiquortJ, 95 Maine, 140. As was there said by Chief Justice 
WISWELL: "We fully recognize that.the question as to whether a 
state statute is in contravention of any provision of the federal con
stitution is for the final determination of the federal supreme court." 
We know of no decision, however, of that court which holds that 
liquors which have been transported into the state, to the place of 
ultimate destination designated upon the through way-bill accom~ 
panying them, and there remaining for storage to await the orders of 
the consignee, are not subject to the operation and effect of the laws 
of this state, within the meaning of the act of Congress of August 8, 
1890, known as the "Wilson Act." In the absence of such a decision 
we do. not feel disposed to adopt a construction of that act which 
does not commend itself to our judgment, and which, with collusion 
between the shipper and carrier, would afford practically u~limited 
opportunities for the successful evasion of the laws of this state. 

The claims of the Maine Central Railroad and of the Maine 
Steamship Company are dis.allowed. 

The liquors are declared forfeited, and are to be disposed of by 
the sheriff in accordance with the provisions of our statutes. 

So ordered. 
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LESTER A. BRADFORD, Petitioner, vs. WILLIS PHILBRICK. 

Waldo. Opinion April 28, l 90~. 

Review. Exceptions. 

What faets are proved in a hearing upon a petition for review is solt:>ly for 
the determination of the presiding justice. 

When the exceptions state that the presiding justice ruled as a matter of 
law, that upon the facts proved the petition could not be maintained, and 
fail to state what facts he found to be proved, there is nothing to show 
that the ruling is erroneous, or the petitioner aggrieved. 

Exceptions must contain within themselves a sufficient statement of the 
cause to show wherein the excepting party is aggrieved or they will be 
overruled. 

Exceptions by petitioner. Overruled. 

Petition for review. 

The opinion states the case. 

Joseph Wtlliarnson, for petitioner. 

Where a petitioner for review stated that he intended to have 
made a defense in a former action, and that he was defaulted by 
accident, a review was granted. Judd v. Buchanan, 4 Mass. 579. 

The granting of the petition is merely a determination that the 
petitioner shall not be precluded from making a defense to an action 
brought against him. Coffen v. Abbott, 7 Mass. 252. 

Counsel cited: 8hurtl~ff v. Thornpson, 63 Maine, 118; N. E. J'Iut. 
Accident Ass'n v. Varian, 151 Mass. 17; Thayer v. Goddard, 19 
Pick. 60; Pickering v. ()assidy, 93 Maine, 139. 

W. P. Thornpson, for defendant. 

Counsel cited: Ricker v. Joy, 72 Maine, 106; Boston v. Robbins, 
116 Mass. 313; Sherrnan v. Weird, 73 Maine, 29; Berry v. Titus, 
76 Maine, 285; Srnith v. Smith, 93 M;aine, 253. 
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SITTING: WISWELL, C. J., EMERY, STROUT, SAVAGE, POWERS, 
PEABODY, JJ. 

POWERS, J. Exceptions to the ruling of the presiding justice 
denying a petition for the review of two actions. 

The exceptions simply state that the presiding justice ruled as a 
matter of law, that upon the facts proved the petition could not be 
maintained, and ordered it dismissed. What facts were proved was 
solely for the determination of the presiding justice, to which excep
tions do not lie. J!Ioody v. Larrabee, 39 Maine, 282. The exceptions 
fail to show what facts he found to be proved. There is nothing to 
show upon what facts he based his ruling, nothing to show that it 
was erroneous, and nothing to show that the petitioner'was aggrieved. 
The petitioner has printed the evidence, but it is not made a part of 
the exceptions. And if it were, it would not show what facts the 
presiding justice found to be proved by it. Exceptions must contain 
within themselves a sufficient statement of the cause to show wherein 
the excepting party is aggrieved, or they will be overruled. Allen 
v. Lawrence, 64 Maine, 17 5. The petitioner should have incor
porated in his exceptions the facts found by the presiding justice, so 
that it would affirmatively appear that he was aggrieved by the 
ruling. 

Exceptfons overruled. 
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ARTHUR S. LITTLEFIELD, Assignee in Insolvency, 

vs. 

EPHRAIM GA y. 

Knox. Opinion April 29, 1902. 

Insolvency. Bankruptcy. 

L96 

While the bankrupt law of the United States is in force, the insolvent law of 
the state is suspended as to all persons and cases which are within the pur
view of the bankrupt law. 

This is so as to debtors, owing less than $1000, who cannot be put into bank
ruptcy by adverse proceedings, lmt may voluntarily invoke its provisions. 

Held,· that a petition in insolvency under the statutes of Maine, filed Dec. 4, 
1899, is ineffective during the pendency of the U. S. bankrupt hi,v; and 
the appointment of an assignee under such proceedings is unauthorized 
and void. 

Exceptions by plaintiff. Overruled. 
Action by the plaintiff as assignee of F. A. Blackington, of Rock

land, insolvent debtor, to recover a preference under the insolvent 
law of Maine. The petition in insolvency was filed Dec. 4, 1899, by 
the insolvent's creditors, and the plaintiff was appointed assignee. 

The other material facts are stated in the opinion. 
0. E. ancl A. S. Littlefield, for plaintiff. 
It is not the right to establish uniform laws on the subject of 

bankruptcy, but their actual establishment, which is inconsistent 
with the partial acts of the states. Sturges v. Orown-inshielcl, 4 Wheat. 
122, 196. 

By some courts it has been and still is held, that state insolvent 
laws are not superseded or suspended by the bankrupt law; and 
that jurisdiction might be exercised under the insolvent law untiJ pro
ceedings had been commenced under the act of Congress. Darnon' s 
Appeal, 70 Maine, 155; In re Scholtz, 106 Fed. Rep. 835. 

The state insolvent laws have never been suspended in terms by 
any national bankruptcy law. The suspension has always been by 
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implication, by reason of their inconsistency with the provisions of the 
bankruptcy act. The matter at bar is analogous to the two statutes 
passed in 1836 and 1838, respectively, in Massachusetts, concerning 
which the court of that state held, that so far as it affected the same 
class of persons, the latter statute superseded the former. Gri.-;wold 
v. Pratt, 9 Met. 22; Pugh v. Rnssell, 2 Blackf. 396. 

The insolvent law is not suspended as to cases to which it applies, 
until the bankruptcy law takes effect as to those cases. Duy v. 
Bardwell, 97 Mass. 254. 

The suspension is only partial. Judd v. Ives, 4 Met. 402; Am. 
& Eng. Encl. of Law, 2nd Ed. Vol. 16, p. 642, 643; Palmer v. 
Hixon, 74 Maine, 447; Simpson v. Savings Banlc, 56 N. H. 475; 
Hwrboilgh v. Costello, 184 Ill. 113; Black on Bankruptcy, p. 271; 
Bump on Bankruptcy, 10th Ed. p. 308; Lothrop v. Highland 
Foundry, 128 Mass. 122; In re Worcester, 102 Fed. Rep. 816; 
Earnes case, 8 Fed. Cas. 237. 

From the foregoing authorities it would seem, that had the bank
rupt law provided that no person could become either a voluntary or 
an involuntary bankrupt unless he owed debts of at least,$1000, the 
state insolvency law would in no way be affected. 

Counsel contended that the mere fact that the debtor may at his 
option petition himself into bankruptcy, but may not be forced in 
unless owing $1000 or more, should not alter the rule, or the right 
of the creditors to institute involuntary proceedings in insolvency 
under state law. Boese v. King, 108 U. S. 379. Counsel also cited: 
0/wrlcc v. Ray, 1 H. & R. 330; Sheplw'l·<hwn's Appeal, 3G Conn. 24. 

L. JJ;f. Si<tJJles, for defendant. 

SrrrrING: vVrsWELL, C. J., EMERY, STROUT, PEABODY, JJ. 

STROUT, J. The question here involved is whether the insolvency 
law of this state is superseded by the bankrupt act of the United 
States, as to debtors owing more than three hundred dollars and less 
than one thousand. 

The insolvent law of this state is not wholly superseded by the 
bankrupt act, but when they come in conflict, the latter must prevail. 



424 LITTLEFIELD V. GAY. [96 

Darnon's Appeal, 70 Maine, 155. So far as the person and subject 
matter falls within the provisions of the bankrupt act, and is within 
the jurisdiction of the bankrupt court, the state insolvency law is 
superseded and cannot be invoked. First National Bank of Guilford 
v. Ware, 95 Maine, 395; Ogden v. Saunders, 12 Wheat. 213; Ex 
pwrte Earnes, 2 Story, 324. 

In the case before us Blackington, the insolvent debtor, owing less 
than one thousand dollars, was petitioned into insolvency in 1899 by 
his creditors, while the United States bankrupt act was in force. 
The state insolvency court took jurisdiction, decreed him insolvent 
and appointed the plaintiff assignee. This action is to set aside a 
conveyance by Blackington as a preference under the state law. 

Under the bankrupt law Blackington could have gone into bank
ruptcy voluntarily, but could not be forced in by his creditors, under 
involuntary proceedings. He was asked to go in and refused. 
It is argued with great ability, that in that condition, the state insol
vency law may be invoked. Plausible as the argument is, we do not 
regard it as sound. At any time after proceedings under the state 
law, Blackington could have voluntarily invoked the bankrupt law, 
and thereupon all proceedings under the state law would necessarily 
cease. The test of jurisdiction under the state law docs not rest 
upon the volition of the debtor. If his person and property are or 
may be subject to the bankrupt law, then as to him and his posses
sions the state insolvency law is in abeyance and powerless. Upon 
any other view, it would be in the power of the debtor at any time 
to oust the jurisdiction of the state court, after it had been assumed. 
This would result in great confusion. It may be avoided by hoi.Iing 
as we <lo, that where the person faJls within the purview of the 
bankrupt act, whether by voluntary or involuntary proceedings, the 
state insolvent law must be silent. 

When this case was previously before the court, we said that there 
might be cases where the insolvency court would have jurisdiction, 
notwithstanding the bankruptcy act. If such cases can arise, it can 
only be in instances not within the purview of the bankrupt act, 
where its provisions cannot be invoked either by the debtor or his 
creditors. This case does not fall within that rule. 
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It follows that the insolvency court was without jurisdiction in 
this case, and the appointment of plaintiff as assignee was unauthor
ized and void. He therefore has no standing in court. 

Exceptions overruled. 

SMITH-GREEN COMPANY, and another, in Equity, 

vs. 

LESLIE M. BIRD. 

Kennebec. Opinion May 7, 1902. 

Shipping. Master's Interest. R. 8. of U. 8., § 4250. 

The right of a majority in interest of the owners of a vessel to control its 
management is charged with the duty to retain and exercise it, not only 
for the benefit of all the owners, hut others whose property and lives may 
be involved; and an agreement to surrender such control permanently, 
or indefinitely, is inconsistent with the trust which the law implies and 
imposes. Such a contract is void as against public policy. 

On report. Judgment according to decree upon bill. 

Bill in equity, heard upon bill, answer and testimony, to recover 
the proportional part of the plaintiff's earnings of the schooner J arnes 
W. Bigelow, alleged· to he in the hands of the defornlant. 

The facts arc stated in the opinion. 

L. C. Oorni:-;h, for plaintiffs. 

A. M. Spear, for defendant. 

S1T'rING: WrswELL, C. J., EMERY, ,VHITEHOUSE, STROUT, Pow
ERS, PEABODY, J J. 

PEABODY, J. This cause comes before the law court on report. 
It is a hill in equity brought by the plaintiffs, Smith-Green Com
pany and James W. Bigelow against Leslie M. Bird to recover the 
proportional part belonging to them of the earnings of the schooner 
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James W. Bigelow, alleged to be in the hands of the defendant. 
Said proportional part, as shown by the account filed by the 

defendant, is $655.11. The defendant claims to retain this amount 
in part satisfaction of damages sustained by the breach of the written 
agreement between him and the plaintiffs, doing business then under 
the name of Bigelow & Smith. 

By this agreement Bigelow & Smith were to "sell the said Bird 
three-sixteenths of the schooner James W. Bigelow for $6,000, with 
the understanding it shall be a master's interest; that he shall sail 
said vessel as long as he desires on half shareR." After specifying 
certain other rights and limitations the contract further provides, 
"that if said Bigelow & Smith dispose of their interest in said vessel 
while said Bird is master, it shall be sold subject to this agreement." 

It appears that, in accordance with this agreement, the defendant 
procured the sale of three-sixteenths of the schooner to his friends, 
retaining a small share, one-thirty-second, himself. These shares 
were understood by the purchasers to carry with them the beneficial 
interest granted to the defendant under the terms of the agreement, 
and, as a consideration for such beneficial interest, the shares were 
purchased at a price beyond their market value. It further appears 
that the defendant, although he had sold his interest in the vessel, 
still claimed and exercised the privileges appertaining to "the mas
ter's interest." 

The Smith-Green Company, one of the plaintiff.9, succeeded to the 
interest of Smith, he having deceaRed, which it appears to have held 
subject to said agreement. 

Subsequently the plaintiffs sold their interests in the ves~el with 
no notice to the purchasers, and the vessel was placed under another 
master. 

If this written agreement was a valid contract and was in force at 
the time of the alienation of the plaintiffs' interest in the vessel, the 
plaintiffs are liable for such damages as may have been sustained by 
the defendant by reason of the disposal of their interests in disregard . 
of the agreement ; and these damages, to an amount not exceeding 
$655.11, may be allowed as an equitable set-off to the account due 
the plaintiffs. 
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The master's interest is technically recognized in maritime law 
and in the statutes of the United States, but it does not exist inde
pendently of an interest in the vessel, nor against the will of the 
majority in interest of the owners, unless "there is a valid written 
agreement subsisting by virtue of which such master would be 
entitled to possession." When the defendant sold his share in the 
vessel, and was superseded as master, his sailing rights were extin
guished unless preserved by this agreement with the plaintiffs. It 
had been executed on his part by the purchase of three-sixteenths of 
the vessel, one-thirty-second being taken in his own name and the rest 
in the name of friends ; and he had paid, or caused to be paid, for 
the same an amount which included a sum in excess of the value of 
the shares for "a master's interest," to be held by him with the priv
ileges of sailing the vessel as long as he desired on half shares. It 
was in terms broken by the plaintiff8 by the unconditional sale of 
their interests as majority owners of the vessel. 

The right of a majority in interest of the owners of a vessel to con
trol its management is charged with the duty to retain and exercise 
it, not only for the benefit of all the owners, but others whose prop
erty and lives may be involved ; and an agreement to surrender such 
control permanently or indefinitely is inconsistent with the trust 
which the law implies and imposes. 

In Bogei·s v. Sheerer, 77 Maine, 323, VIRGIN, J., says: "There 
is strong reason and high authority for declaring such a contract 
void, as against public policy; " he assigns as such reason "the vast 
authority of a master of a vessel, the important nature of the trust 
imposed in him, the corresponding duty of exercising the utmost 
circumspection in his choice and appointment and the great impor
tance that the exercise of this duty shall be by an unfettered judg
mont," and he cites as such authority Story Part. § 432; Fland. 
Sh. § 370; Mach. § (2d Ed.) 123; Abb. Sh. (Sto. & Perk. Ed.) 
13G; Wa'i'll v. Buclcnuin, 3G N. Y. 2G, 30. 

In re schooner El-iza B. Emory, 3 F. R. 241, it was held; "The 
part owner of a vessel is estopped by an attempted sale of the sailing 
right for which he has received and taken consideration, from joining 
in an application for the removal, without cause, of the purchaser of 
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such sailing right.". But this case was reversed on appeal, 4 F. R. 
342; and it was held, by the appellate court: "A contract for the 
sale of the sailing right by a part owner of a vessel is not susceptible 
of specific enforcement either by way of estoppel or by a direct pro
ceeding for that purpose." 

This principle is recognized in analogous cases where an agree
ment of part of the stockholders of a corporation with one purchas
ing stock that he shall be continuously retained or elected treasurer, 
is held void, as against public policy. Guernsey v. Oook, 120 
Mass. 501; Noyes v. Marsh, 123 Mass. 286; Wilbur v. Stoepel, 
82 Mich. 344 ; Cone, Executo1·s v. Russell, N. J. Law ( 3 Dick. 208). 

The agreement between the plaintiffs and defendant is therefore 
not available to the defendant to enforce recovery of damages. It 
rested in personal confidence only until the plaintiffs saw fit to avoid 
it, and then the rights of the parties were to be determined according 
to existing conditions, independent of any contract obligation. 

This proceeding in equity is invoked by the plaintiffs. The defend
ant's answer accounting for the earnings of the vessel shows that 
the shares of the plaintiffs now in his hands amount to $655.11, 
which the court will decree to them unless the defendant has equi
table claim.s against them. We think he has no such claim. Curtis 
in his Rights and Duties of Merchant Seamen, at page 164, quoted 
in lVard v. Ruclcman, supra, after citing authorities says: "From 
these evidences of the maritime law it would seem that the owners 
have the right to remove the master who is a part owner at their 
own pleasure, paying him for his share of the vessel." But this 
rule was modified by § 4250 U. S. statuteR, an<l besides he had, 
before the alleged breach of agreement by the plaintiff.-;, ceased to be 
a part owner of the vessel. 

He has lost the "master's interest" not alone by fault of the plain
tiff.-,, but by his own act in selling his interest in the vessel and is 
remediless under the contract which is void as against public policy. 
It does not appear that he was induced to purchase this interest by 
the fraudulent representations of the plaintiffs upon which he relied 
and by which he was misled, or was deceived by any concealment of 
material facts, an<l he must be presumed to have known that the 
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agreement was invalid, and that his possession and control of the ves
sel could be terminated at the pleasure of the majority in interest. 
The plaintiffs should therefore recover said sum of $655.11 and 
interest from the date of accounting, with costs. 

Decree accordingly. 

LOUISE E. HUNT vs. ELIJAH 'I'. BESSEY. 

Kennebec. Opinion May 7, 1902. 

Bills and Notes. Pledge. R. S., c. 91, ~~ 57, 58. 

The holder of a valid negotiable promissory note, transferred to him by the 
payee as collateral security, may transfer it to a third party without 
consideration for the purpose of collection. 

It is no defense to such an action that the maker has paid the note to the 
payee, while it was still in the hands of the pledgee or his transferee, 
although he promi.sed to procure its surrender from the holder. 

The pledgee of a negotiable promissory note may transfer it to a third person 
for collection, notwithstanding the provision of R. S., c. 91, ~e 57,58, requir
ing pledges to be sold at public auction after notice. 

On report. Judgment for plaintiff. 
Assumpsit on a promissory note in the superior court for Ken-

nebec county. 
The case is stated in the opinion. 
Jos. Williamson, Jr., and L. A. Burleigh, for plaintiff: 
W. 0. Philbrook, for defendant. 
Besides R. S., c. 91, §§ 57, 58, counsel also cited Fisher v. Brad

ford, 7 Maine, 28, and Wciterman v. Jl;Ierrow, 94 Maine, 237, 242. 

SITTING: WISWELL, C. J., EMERY, WHITEHOUSE, STROUT, SAV

AGE, PEABODY, JJ. 

PEABODY, J. This is an action of assmnpsit to recover the 
amount of a promissory note by the holder against the maker, and 
is before this court on report. The note is as follows : 
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"$35. JACKSON, :IVIE. Sept. 18, 1897. 
On demand after date, for value received I promise to pay to 

A. B. Snow, or bearer, the sum of thirty-five dollars, with interest. 
E. T. BESSEY." 

On the twenty-second day of September, 1897, it came into the 
possession of the Peoples' National Bank, of Belfast, Maine, as col
lateral security for a note of six hundred dollars, given on that day 
by A. B. Snow to the bank. The six hundred dollar note not 
being paid, this collateral note was transferred by the bank to the 
plaintiff, without consideration, for the purpose of collection by suit. 

The defendant claims in defense : 
I. That he paid the note to the payee, A. B. Snow, taking his 

receipt for the same, which is as follows: 

"JACKSON, ME. Dec. 10, 1898. 
Received amount due in full for the note of E. T. Bessey. 

A. B. SNOW." 

Snow at the time informed him that the note was in the bank at 
Belfast and promised to give it to him; but failed to do so and sub
sequently absconded. The defendant received notice from ·the bank 
requesting payment, and he testifies that, he then notified the bank 
that the note had been paid. This the cashier in his testimony con
tradicts and exhibits the letter of the defendant relative to the note, 
as follow~: 

"BROOKS, Feb. 17, 1899. 
Frank R. Wiggin, 

Dear Sir: 
In regard to the note I shall be in and see you next week. 

Should have come in this week but have had sickness and so could 
not come. Do not make any costs on it. I will see it is fixed next 
week. Respectfully yours, 

E. T. BESSEY." 

In connection with the alleged payment, the defendant claims that 
it is available as a defense because the note was not legally trans
ferred to the bank, it being held simply in pledge, and consequently 
it remained the property of the pledgeor. In support of this con
tention his counsel cites R. S., c. 91, §§ 57, 58. 
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But it was a negotiable note, and was transferred by delivery. 
The bank was the legal holder and its rights could not be affected 
by the payment to Snow, who neither claimed to act for the bank, 
nor to have possession or any title to the note ; and . so far as the 
rights of the defendant are concerned it matters not whether the 
bank held the note as absolute owner or as pledgee. 

When the alleged payment was made the defendant was informed 
that the note was in the bank, and there was no pretense that it 
?onld be obtained without payment to the holder. The defendant 
saw fit to trust the payee to obtain and surrender it. This ground 
of defense is untenable. 

II. He claims that the plaintiff has no right of action as she is 
not the owner of the note ; but as it was delivered to the plaintiff 
to sue for the benefit of the real owner, she may do this in her 
own name. Bcdcer- v. Stinchfield, 57 Maine, 363 ; Ticonic Bank v. 
Bagley, 68 Maine, 249. 

Jiidgment for- pla·intitf. 

STA'rB oF MAINE v8. FnANK n. GILMAN. 

Somerset. Opinion May 7, 1902. 

Dou/Jle ViJling. Elections. R. 8., c. 1, cl. IV; c. 4, ~~ 13, 25, 72. Stat. 1887, 
C. 91. R. s., 1841, C. 6. 

1. Upon an indictment for illegal voting, held; that the statutory require
lll('nt that a list of voters shall be kept and used at a meeting is directory 
only, and its omission will not invalidate the proceedings of a town meet
ing or exonerate a respondent from the penalty of violating the law. 

2. If the use of a check list is not essential, its necessity need not be al
leged. 

3. Double voting, which is an offense at common law, may be committed in 
the absence of a list of voters, both at a meeting where it is not required, 
or where its use is improperly omitted. 

4. In an indictment for illegal voting, at an annual town meeting for the 
choice of town officers, it is sufficient if the indictment alleges the meeting 

-is the annual meeting. The words "annual meeting" applied to towns 
mean the annual meeting required by the statute for choice of town 
officers. 
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Exceptions by defendant. Overruled. 
Demurrer to an indictment alleging that the defendant at Anson 

in the county of Somerset on the fifth day of March, 1900, at 
a meeting for the election of officers of said town of Anson, 
to wit, at its annual town meeting for the election of the munic
ipal officers of said town, wilfully and unlawfully did cast more 
than one vote at one balloting, against the peace of the state, 
and contrary to the form of the statute in such case made and 
provided. 

G. W. Gower, county attorney, for state. 

E. N. Merrill, for defendant. 
If more than one vote was cast at the meeting, it is not shown 

by the indictment that it was such a meeting as to make the act a 
crime. It is not alleged in the indictment that it was a meeting 
where a check list was necessary. It must be such a meeting in 
order to make the act charged an offense. It must also be alleged 
in the indictment. Not only must it be a meeting at which a check 
list is necessary, but it must be a legal meeting. For if it was not 
a legal meeting, legally called and organized and the voting for a 
legal purpose and legally nominated officers, persons eligible to the 
office for which they were being voted, then there was no crime 
committed, even though a dozen votes were cast at one balloting. 
State v. Bci,iley, 21 Maine, 62. 

The indictment does not show even that there was a legally called 
meeting; it does not show for whom the alleged ballots were thrown. 
It does not show that the voting was for a legal and lawful purpose. 

SITTING: WISWELL, C. J., WHITEHOUSE, STROUT, SAVAGE, 
PEABODY, JJ. 

PEABODY, J. This is an indictment found by the gran<l jury in 
Somerset county against the respondent, Frank D. Gilman, for illegal 
voting. 

It alleges that Frank D. Gilman, of Anson, in the county of 
Somerset and state of Maine, on the fifth day of March, A. D. 1900, 
at said Anson at a meeting for the election of officers of said town of 
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Anson, to wit: at its annual town meeting for the election of munic
ipal officers of said ·town, wilful1y and unlawfully did cast more 
than one vote at one balloting, against the peace of the state and 
contrary to the form of the statute in such case made and provided. 

To this indictment the respondent demurred. The demurrer was 
overruled by the justice presiding, and the case is before the law 
court on exceptions. 

T1hree objections are raised to the sufficiency of the indictment. 
I. There is no al1egation that the balloting was at a meeting 

where a list of voters is necessary. 
The indietment is for a statutory offense defined in § 72, chap. 4, 

H. S., as amended by chap. Dl of the public laws of 1887, which is 
as follows: 

"Sect. 72. At any meeting for the election of any officer, where 
a list of· voters is necesf-lary, whoever wilfully vote8 before the pre
siding officer has had opportunity to find his name on said list, or 
knowing that it i8 not 011 it, or wilfully gives any false answer or 
statement to the municipal officers of towns, cities, or plantations 
when they shall be previously preparing such list, or presiding at 
such meeting, in order that his name or the name of any other person 
may be entered on snch fo,t, or his vote or that of another be received; 
or casts more than one vote at one balloting; or is disorderly at such 
meeting, forfeits for each offense not exceeding one hundred dollars, 
nor less than ten dollan,." 

The history of this statute shows that in the revision of 1841, four 
sections of chapter 115 of the statutes of 1821 were condensed into 
one section. Of these § 1 G originally related solely to the offense 
charged in this indictment. It was as follows: 

"Sect. 16. Re it further enacted, that if any person at any 
meeting for the choice of town officers, shall knowingly give in more 
than one vote or list, for any officer, or list of officers then voted 
for at such meeting, he shall forfeit and pay a fine not exceeding 
one hundred dollars." 

The present statute, continued wid{ verbal amendments not affect
ing this case, through the various revisions, is substantially the con
solidated § 63, chap. 6 of the revised statutes of 1841. It defines 

VOL. XCVI 28 
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several offenses essentially connected with the list of voters, and in 
respect to these the list constitutes an element thereof; but the two 
offenses, one being that charged in the indictment, defined in said 
statute after the word " received " and the semi-colon following, 
have no logical connection with the voting list. 

Double voting, which was an offense at common law, may be 
committed in the absence of a list of voters, both at a meeting 
where it is not required, or where its use is improperly omitted. 

Ily § 13, chap. 4, R. S., a list of voters at a town meeting for 
election of municipal officers is not required unless demanded by 
one-third of the voters present. But § 25, chap. 4, R. S., at meet
ings for the choice of governor, senators, representatives and other 
public officers requiring like qualifications in the electors, directs that 
the selectmen, or other officers presiding, shall keep and use a check 
list at the polls during the election of any such officers. 

The statutory requirement that a list of voters shall be kept and 
used at a meeting is directory only, and its omission will not invali
date the proceedings of a town meeting or exonerate the respondent 
from the penalty of violating the law. If the use of the check list 
is not essential, its necessity need not be alleged. State v. Bailey, 
21 Maine, 62. 

II. The indictment does not allege the name of the person for 
whom the votes were cast. The oflense is in voti1ig more than once 
at one balloting and not in voting more than once for the same 
person or persons. The presumption is that the ballots designated 
the persons and the offices, and they need not be named in the indict
ment. State v. Welch, 21 Minn. 22; State v. JUinniclc, 15 Iowa, 
123; Steinweir v. State, 5 Sneed, 586. 

III. The indictment does not allege that it was a legal meeting. 
It does not so allege in terms, but it is sufficient if the language 
necessarily indicates a meeting called and held according to law. 
The words "annual meeting" applied to towns mean the annual 
meeting required by law for choice of town officers. R. S., chap. 1, 
cl. IV. 



Me.] MAXCY CO. V. BOWIE. 435 

The allegation in the indictment is that the wilful and unlawful 
acts of the respondent were "at a meeting for the election of officers 
of said town of Anson, to wit: at its annual t.own meeting for the 
election of municipal officers of said town." 

Such meetings are regulated by the laws of the state, and are 
judicially known to the courts. We think that the designation of 
such a meeting alleges with sufficient distinctness the statutory meet
ing of the town for the election of municipal officers. 2 Whart. 
Pree. 1021 ; State v. Syrnonds, 57 Maine, 148; State v. Boyington, 

56 Maine, 512; State v. JJfarshall, 45 N. H. 281, and cases cited; 
Corn. v. Silsbee, 9 Mass. 416; State v. }}finnfok, 15 Iowa, 123, supra. 

Exceptions overruled. 

Respondent has lea,ve to plead over. 

S. N. MAXCY MANUFACTURING Co. 

vs. 

ALBERT G. BOWIE, and others. 

Kennebec. Opinion May 10, Hl02. 

Bail Bond. Writ. Scire Pncias. R. 8., c. 85, ~ 1. 

The provision of R. S., c. 8,1, ~ I, re<iuiring the clerk of court to note on the 
writ that a bail bond taken on mesne process is filed, is directory and 
not mandatory. 

No time for such noting on the writ is fixed by the statute, nor is any pen
alty imposed for the negleet, nor any provision for any effect upo1i the 
bail bond in case of omission. 

Exceptions by defendants. Overruled. 
Scire facias upon a bail bond. The bond was returned to court 

with the writ, but the clerk failed to note on the writ of mesne 
process that it was so filed, as required by R. S., c. 85, § 1, as 
follows:-"The bond shall be returned with the writ, and the clerk 
shall note on the writ that a bail bond is so filed." 
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The justice of the superior court, where the case was tried, ruled 
that this statute is directory only and that the omission to note the 
filing on the writ was not fatal to the action, and gave judgment for 
the plaintiffs. "The <lefeudants took exception:-; to these rulings. 

G. JV. l[ct;clton, for plaintiff. 
8. S. & F. E. Brown, for defemla11t1-,. 

SIT'rING: vVrnwELL, C. .J., EMEHY, W111TEIIOlJHE, HTIWUT, 

PEABODY, JJ. 

STROU'r, J. SL:ire frwias on a bail hornl µ;iven llpon arrest llpon 
writ. The bond appear:-- to have been rct11rm~d to court with the 
writ, hut the clerk faile<l to note on the writ that it was so tiled, 
as reqnired by R. S., c. 85, § 1. / Defornlants claim that this omis
sion is fatal. 

T'his precise question arose iu ll1imJle:,; v. Berry, 7G Mairw, 2Gfi. 
Of the six justices who sat in that case, three held the omission to 
he fatal, and the other three dissented. No decision was readied
the case going off upon another point. The question, therefore, pre
sents itself as umlecided. 

The clerk is an officer of the court. The plaintiff in tl1c original 
suit had no control over him, arnl could hardly be required to 
overlook him and see that lie discharged his dllty. No time for 
noting on the writ it1 fixed by the statute, nor is any penalty imposed 
for the neglect, nor any provit1ion for any effect upon the bail bond, 
in case of omission. Although the language of the statute is imper
ative, such omist1ion of duty by an officer of the court, withont fanlt 
of the party, may be regarded as directory. It is not perceived that 
any harm can result to any party by so holding. The bond was 
in fact returned to court with the writ, all(l pret1mnabl y remained on 
the files of the conrt. A noting of that fact on the writ, would 

only afford evidence that fully appears upon inspection of the papers 
on file. The rule is well stated hy LIBBEY, .J., in 8tatc v. Smith, 
67 Maine, 332: 

"In general, when a statntc imposes upon a public officer the <lnty 
of performing some act rel~,ting to the interests of the public, and 
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fixes a time for the doing of such act, the rc<p1ircmcnt as to time is 
to be regarded as directory, arnl not a limitation of the exercise of 
the pO\vcr, unless it contain some negative words, denying the exer
cise of the power after the time name<l ; or from the character of the 
act to be performed, the manner of its performance, or its effect 
upon public interests or private rights, it rnrn-;t be prcsmne<l that the 
legislature had in contemplation that the act had better not be per
formed at all, than he performed at any other time than that named." 
Accordingly, it was there held that the statute whieh provided that 
"vcnires for grand jurors to serve at the Supreme ,J lHlicial Court 
shall he issued forty days at least before the second Monday of 
September anhually," was <lirectory. 

We agree with the justice of the superior court, that this provision 
of the statute is directory and not mandatory, and that the clerk's 
omission to note on the writ the filing of the bail bond <loes not 
<lefoat this action. 8,IJkcs v. Keating, 118 Mass. 517; ft[ntnul Life 
h1sm·mwc (_}o. v. Dal.,c, 87 N. Y. 257. 

One other objection is taken by (lefondants. The original j u<lg
ment was rendered 11 pon defitult. On a petition for review the court 
fournl that the judgment was fr>r twenty-five dollars and seventy-nine 
cents too much, and dismissed the petition for review on condition 
that that amount should be indorsed upon the execution, which was 
subsequently done. It is not clainw<l that the judgment was in 
excess of the ad danrnmn, as in Rnyylcs v. Bc1·1·;1J, supra. It was 
tlwrefore a vali<l jll(lgment, until reversed. Jt has not been reversed, 
but its amount has been reduced by the act of tl1e creditor. The 
sureties on the hail hornl cannot complain. 
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,TAMES A. PULSIFER, Admr., vs. HENRY GREENE. 

SAME vs. CARLOS HEARD. 

Androscoggin. Opinion May 14, 1902. 

Stockholders. Double Liability. Foreign Judgment. Limitations. R. S., c. 47, ?,?, 
42, 45, 46. Stat. 1899, c. 68, ?, 1. Kan.s. Const. Art. XII,?, 2. 

Kans. Gen. Stats.1889, 1192,?, 32-1200,?, 
40-1204, ?, 44-4095, § 18 . . 

The double liability imposed by the constitution and statutes of Kansas upon 
stockholders in corporations organized under the laws of that state, 
though statutory in its origin, is contractual in its nature. 

As such it is not local but transitory;· and n, creditor of the corporation, who 
has obtained a judgment against it in Knnsas, may maintain an nction in 
the courts of this state against n, stockholder residing here to enforce his 
liability under such contract. 

The stockholder is bound by the contract into which he entered when he 
accepted his stock; and where by the laws of the state under which the 
corporation was organized he is liable severally and inuividually, and not 
jointly and ratably, he cannot object that his fellow stockholders are not 
joined with him as defendants, or that it will be difficult for him to 
enforce contribution from them. 

If the s~me statute of a foreign state which creates the remedy pre:;;;cribes the 
time within which an action mmit be brought, the period of limitation 
becomes a part of the right itself, and at its expiration the right is 
extinguished. 

If, however, the period of limitation is not prescribed by the snme statute 
which confers the right, but is found in a general statute of limitations of 
the foreign state, it becomes a law relating to the remedy, and has no 
extra territorial force. 

The statute invoked by the defendant is a part of the general statute of lim
itations of the state of Kansas. It is not an integral part of the right 
itself, which goes with it everywhere that the right is sought to be enforced. 
It applies only when the remedy is sought in Kansas, anu cannot follow 
the right beyond the bounds of that state. 

On report. Judgment for plaintiff. 
Assumpsit by a creditor of a Kansas corporation to enforce the 

double liability against a stockholder resident in Maine. 
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The facts arc stated in the opinion. 

H. w: Oakes, J. A. Pulsifer and R E. Ludden, for plaintiff: 

Besides many Kansas cases counsel cited: Fairfield v. Gallatin, 
100 U. S. 47; Flash v. Oonn, 109 U. S. 371; Jones v. Sisson, u 
Gray, 288; Penobscot and Kennebec R. R. Oo. v. Ba,rtlett, 12 Gray, 
244, 71 Am. Dec. 753; Blackstone v. Blackstone, 13 Gray, 488; 
Hutchins v. New England Coal .1.Wining Co., 4 Allen, 580; Hahwy 
v. McLean, 12 Allen, 438; New Haven Horse Nail Co. v. Linden 
Spring Co., 142 Mass. 349; Hancock National Bank v. Ellis, 
166 Mass. 414, 55 Am. St. Rep. 414; Elniend01f v. Taylor, 
10 Wheat. 152; JJ'ourth Natfonal Bank v. FrancMyn, 120 U. S. 
747; Whitrnan v. Bank of Oxford, 176 U.S. 559; llancocli Nat'l 
Bank v. Ji'arnurn, 176 U. S. 640; ~Hancock Nat'l Bank v. Ellis, 
172 Mass. 39, 70 Am. St. Rep. 232, 42 L. R. A. 396; Banlt, of 
N01·th Arnerica v. Rindge, 57 Fed. Rep. 279; Rhodes v. Banli, 66 
Fed. Rep. 512; Mc Vicka1· v. Jones, 70 Fed. Rep. 754; Guerney v. 
]}foore, 131 Mo. 650; Ald1·ich v. Anchor Co., 24 Ore. 32, 41 Am. 
St. Rep. 831; Ball Electric Light Co. v. Child, GS Conn. 522; 
Arnerican, etc., Co. v. Woodwo1'th, 82 Fed. Rep. 269; Brown v. 
Trail, 89 Fed. Rep. 641; Auer v. Lornbard, 72 Fed. Rep. 209; 
Bagley v. Tyler, 43 Mo. App. 195; Kisseberth v. Prescott, 91 Fed., 
Rep. 611 ; Latirner v. Banlt,, 102 Iowa, 162; Stoddanl v. L1trn, 159 
N. Y. 265, 70Am. St. Rep. 541, 45 .L. R. A. 551; Howarth v. Angle, 
162 N. Y. 179, 4 7 L. R. A. 725 ; lfo1·d v. Joslin, l 00 Fed. Rep. 
676; Thibodeau v. Lcvassuer, 3G Maine, 362; B1·own v. Nour.se, 
55 Maine, 230, 92 Arn. Dec. 583; Ilobbs v. Nat'l Bank of Corn
rnerce, 96 Fed. 396; Telegmph Oo. v. Purdy, 162 U. S. 329; 
Scudder v. Union Nat'l Bank, 91 U. S. 40H; P1·itchard v. l'{orton, 
106 U. S. 124 ; Michigan ln8. Banl; v. Eldred, 130 U. S. 693 ; 
Canadian Pacific Railway Co. v. Johnston, 61 Fed. Rep. 738. 

IL lYL Heath and C. L. Andrews, for defendant.. 

The strength of the case of Hancock Natfonal Banlt, v. Elli8, 
172 Mass. 39, 70 Am. St. Rep. 292, is somewhat weakened by the 
fact that the court was divided and all the earlier rules are to the 
contrary. 
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At the date of that case the plaintiff's contentions had been 
denied in CuJ.;hiny v. Perot, 175 Pa. St. GG, 52 Arn. St. Rep. 835, 
34 L. R. A. 737, and note; Tuttle v.' Kutionol Bm1l.'., IGl 111. 497, 
34 L. R. A. 7 50, and note ; 1-Taneocl~ Nat' l Bani.; v. ]!hrnnm, 20 
RI. 466; llfas8ll((ll v. 8hc,J'1nan, 148 N. Y. 9, 51 Am. St. Rep. G54, 
34 L. R A. 757. 

The precise questions involve<l here, raised urnler the same Kansas 
statutes, are exhaustively reviewed arnl decided tulvcrsely to the 
plaintiff by a unanimous court in Orippcn v. Laiyldon, G9 N. I I. 540, 
76 Am. St. Rep. 192, 4G L. It A. 4Ci7. 

Where a statutory right is created, coupled with a specific remedy 
to enforce it, such remedy is exclusive arnl cannot he pursued in 
a foreign jurisdiction. Finney v. Gny, lOG ,visconsin, 25G, 49 
L. RA. 486. 

Where a receiver is appointed to collect from delinquent share
holders the proportionate amounts needc<l to satisfy the debts of an 
insolvent corporation, the courts of all states should he opened to 
him, inasmuch as he will collect the fonds equitably and ratably, 
and finally work out impartial justice among all the stockholders 
irrespective of their residences; but single stockholders should not 
in foreign states pursue what is a peculiar arnl local remedy. Ifow

a1·th v. Angle, 162 N. Y. 179, 47 L. R A. 725. 

Stoddarcl v. Lmn, 159 N. Y. 265, 70 Am. St. ltep. M 1, 45 
L. R. A. 551, is a case where collection was being enforcc<l through 
a general assignee for the benefit of creditors . 

.. While many cases hold to the contrary, it is submitted that the 
statutes of Kansas under discussion, in attempting to create a liabil
ity, at the same time point out a special and peculiar remedy for 
that liability. No state ~an legislate upon remedies to be used in a 

foreign state. 

"The liability and the remedy were created by the same statute. 
This being so, the remedy provided is exclusive of all others. A 
general liability created by statute, without a remc<ly, may be en
forced by an appropriate common law action." Pollw1·d v. IJa,iley, 

20 Wall. 520. 
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In JJfurshall v. Slwrnian, 148 N. Y. 9, 51 Am. St. Hep. G54, 34 
L. H. A. 757, this particular statute was hel<l to provide a remedy 
so peculiar arnl complicated that New York could not and would 
not enforce it. 

Liability for unpai<l subscriptions is clearly a contract and enforce
able everywhere. Statutory liability upon fo 11 paid stock is the 
creature of statute; and if the statute prescrihPs a remedy the force 
of the complete 8tatute must ernl with the hou]l(lary line of the 
st~te enaeting it, arnl can enter llO state not having that form of 
remedy in like cases. 

The important el<~mcnt is the construction of the statute itself. 
If construed as conforring a right coupled with a peculiar remedy 
to make it effoctive, that remedy is exclusive arnl enforceable only 
within the jurisdiction of its creation. And it has been so decided 
in Jlfoy v. fl/ad'., 77 Wis. 101 ; J>ollanl v. JJailcy, 20 \Vall. 520 ; 
Fowl'lh Nat'{ Dank v. Phr1wldyn, 120 U. S. 747; Rocky JJfowntafo 

N({t'I Ban/;, v. JJ/iss, 89 N. Y. 338; (}ll'J'istcnson v. Eno, 1 OG N. Y. 
97, GO Arn. Hep. 129; P<rttc'J·so11, v. I~yndc, 112 Ill. 19G; J-funt
'tnyton v. Attrill, l 4(i U. S. fi57; J\~'.W 1-favcn l-fo1·sc Nail Gb. 
v. Iinden Spn:ng Co., 142 Mass. 349; Ban!~ (!f No. A1nc1"ica v. 
Rindge, 154 Mass. 20!3, 2G Am. St. Hep. 240, 13 L. R A. GG. 

The gi8t of the cases is well stated in the rule of Pollm·d v. Bailey, 
20 \\Tall. 520,-" "'here the prnvision for the liability is coupled 
with a provision for a special remedy, that remedy and that alone 
must be employe<l." 

The recent construction of this statute by the U. S. supreme 
court is at variance with the rule of Thrry v. Little, 101 U. 8. 21G, 
hol<ling that where the statute conte1!1plates in effoct a proportionate 
liability of stockholders the proceedings must he in equity. In the 
latest decisions of that court the <pmlifying force of § 1204 as 
giving a peculiar all(l special reme<ly has been overlooked. 

Enoch _Fb8te1· and 0. JI Jic1·.,wy; N. JJ. lVitll;,er, for <lefondant, 
in a case brought hy same plaintiff against Carlos Heard, and which 
turned on the same questions, arnl in which judgment was rendered 
for the plaintiff. 
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The plaintiff cannot maintain this action for the reason that the 
limitation bar of three years applies as provided in Kansas statutes 
4095, § 18, since the same is an action upon a liability created by 
statute. 

While the statute of limitations generally is one which has to be 
applied with reference to the law of the forum, in this particular class 
of cases there is a distinction between general statutes of limitation 
and those which arc created for and apply to a particular class of 
cases like this at bar. 

"Statutes of limitation in general must be carefully distinguished 
from special limitations restricting a statutory right, or limitations 
by express contract." Vol. 13. Am. & Eng. Encl. of Law, 1st 
Ed. 688. 

"Such special limitations extinguish the right rather than affect 
the remedy. They arc therefore as valid everywhere as at the place 
of the contract, and are not considered to be waived if not pleaded." 

Consequently this right which the plaintiff's intestate had of bring
ing suit against a stockholder to obtain a double liability was not a 
common law right of action, for at common law no such right existed 
of suing the stockholder to obtain this double liability which the 
plaintiff seeks to recover in this action. It was a pure statutory 
right, created and existing only by virtue of the statutes of Kansas 
to which we have referred; and upon which the plaintiff himself in 
this action in his declaration relics, for he claims in that declaration 
that it was a pure statutory right. 

Here then is a special limitation for actions accruing "upon a 
liability created by statute." But the cause of action, having accrued 
at the end of one year after tho Clyde lhnking Company ceased to 
do business, namely, February 3, 1895, any action against the 
stockholder must have been brought within three years from that 
date, else that right has become extinguished as well as the remedy. 

The mere fact tint the plaintiff's intestate saw fit to proceed 
against the Clyde lh,nking Company, and obtain a judgment and 
execution thereon against that company, could not extend the period 
of limitations. 
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" Such a statute is something more than a mere statute of limita
tions; it constitutes a rnle of property." P1.dliarn v. Pulliam, IO 

Fed. Rep. 76 ; State v. Ondcher, 2 Swan (Tenn.) 504. 
Counsel cited: Sleeper v. Norris, 59 Kan. 555 ; First Nat' l 

Banl(, v. King, 60 Kan. 723; Hiuh.;on v. Bishop, 32 Fed. Rep. 519; 
Riddlesbm·ger v. Hartford Ins. Oo., 7 Wall. 386; Carter v. Ins. Oo., 
12 Iowa, 287; Hucl.<wn v. Bishop, 35 Fed. Rep. 820; Taylor· v. 
Oranberr·y Jrnn & Coal Co., 94 No. Car. 525; Gray v. Hartford 
In3. Oo., I Blackf. 280; ·Finnell v. Southern Kansas Railrorul, 33 
Fed. Rep. 427; Boyd v. Chwl(,, 8 Fed. Rep. 849; Cooper v. Lyons, 
9 Lea (Tenn.) 59G ; Btnnswicl(, Tm·mirud Co. v. National Bank, 99 
Fed. Rep. G35, 48 L. R A. 625. 

SITTING: ,v I8 WELT,, C. .J.' w HTTEHOUSE, STROUT, SAVAGE, 

POWERS, JJ. 

PowERS, J. This is an action of assnmpsit brought by a creditor 
of the Clyde Banking Company, a corporation organized and existing 
under the laws of the state of Kansas, to enforce the double liability 
of the defendant, a non-resident stockholder in the corporation. 

The case shows the following facts. The administrator of the 
plaintiff's intestate recovered judgment against the corporation on 
April 15, 1895, in the district court of Cloud county, Kansas, for 
$25,523.20 debt, arnl $10.50 costs. Execution thereon was duly 
issued, arnl returned unsatisfied, for the reason that no property 
could be found whereon to levy it. The judgment is still unsatisfied, 
and on July 23, 1900, this acti011 was brought against the defend
ant, who on Jan. 1, 1895, was, and still is the owner of five shares 
of the capital stock, of the par value of $100 each. No other action 
has been brought against the defendant, and he has no claim in set
off against the corporation. 

Article XII, § 2 of the constitution of the state of Kansas pro
vides as follows : 

"Dues from corporations shall be secured by individual liability 
of the stockholders to an additional amount equal to the stock owned 
by each stockholder, and such other means as shall be provided by 
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law; but such individual liability shall not apply to railroad corpo
rations, nor corporations for religious or charitable purposes." 

And in the general statutes of Kansas of 1889, in force on Jan. 
5, 1895, are found the following provisions, later embodie<l in the 
revision of 1897, and which are still the law of that state. 

"1192, § 32. If any execution shall have been issuc<l against the 
property or effects of a corporation, except a railway or a religious 
or charitable corporation, and there cannot be fournl any property 
whereon to levy such execution, then execution may he is:-med against 
any of the stockholders, to an extent eq nal in amount to the amount 
of the stock by him or her owned, together with any amount unpaid 
thereon ; but no execution shall issue against any stockholder, except 
upon an order of the court in which the action, snit, or other proceed
ing shall have been brought or instituted, ma<lc upon motion in open 
court, after reasonable notice in writing to the person or persons 
sought to be charged; and upon such motion such court may order 
execution to issue accordingly, or the plaintiff in the execution may 
proceed by action to charge the stockhol<lcrs with the amount of his 
judgment." 

"1200, § 40. A corporation is dissolverl-first, by the expira
tion of the time limitecl in its charter; sccoml, by a judgment of clis
solution rendered by a court of competent jurisdiction; hut any such 
corporation shall be deemed to be dissolved for the purpose of eim
bling any creditors of such corporation to prosecute suits against tl1e 
stockholders thereof to enforce their indivi<lual liability, if it he 
shown that such corporation has suspendc<l business for more than 
one year." 

"1204, § 44. If any corporation created nrnlcr this or any gen
eral statutes of this state, except rail way or charitable or religious 
corporations, be dissolved leaving debts unpaid, suits may he brought 
against any person or persons, who were stockholdcrR at the time of 
such dissolution, without joining the corporation in such suit; and 
if judgment be rendered and execution satisfied, the dcfornlant or 
defendants may sue all who were stockholders at the time of the dis
solution, for the recovery of the portion of such debt for which they 
were liable, and the executiou upon the judgment shall direct the 
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collection to be made from property of each stockholder, respec
tively; and if any number of stockholders (defendants in the case) 
shall not have property enough to satisfy his or their portion of the 
execution, then the amount of the deficiency shall be divided equally 
among all the remaining stockholders, and collections made accord
ingly, deducting from the amount a sum in proportion to the amount 
of stock owned by the plaintiff at the time the company dissolved." 

"4095, § 18. Civil actions, other than for the recovery of real 
property, can only be brought within the following periods, after 
the cause of action shall have accrued, and not afterwards: 

F'irst, within five years: An action upon any agreement., con
tract, or promise in writing. 

Second, within three years: An action upon a contract not in 
writing, express or implied; an action upon a liability created by 
statute, other than a forfeiture or penalty." 

The claim of the plaintiff is resisted on three principal grounds: 
first, that the liability of the defendant is purely statutory, and does 
not extend beyond the jurisdiction of the state which created it; 
second, that the rernedy given is special, exclusive, and unknown to 
our laws, and cannot be enforced in this state; third, that the limita
tion found in the statutes of Kansas does not merely affect the 
remedy, but has extinguished the substantive right of the creditor. 

I. The double liability of the stockholden; of the corporation 
was create(l for the benefit of its creditors. While it is not an asset 
of the corporation, adds nothing to its pecuniary resources, and is not 
available to or enforceable by the corporation itself; it does add to its 
cornmercial credit. It is enforceable by its cre<litors, and persons 
who contract with and give cre<lit to the corporation may well be 
presumed to do so upon the faith of the liability of its stockholders. 
It is elementary that every person who voluntarily becomes a stock
holder in a corporation thereby agrees to the terms of its charter. 
The law which created the defendant's liability was a part of the 
same system of laws which permitted him and his fellow stockholders 
to he a corporation. It is to be read into its charter. The two go 
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together. He cannot with one hand grasp the benefit, and with the 
other reject the burden. When he voluntarily became a stockholder 
in the Clyde Banking Company, incorporated under the laws of the 
state of Kansas, he must be held to have contracted with reference 
to and have agreed to be bound by the laws of that state, which 
entered into and formed a part of the constitution of the company. 
The obligation which he thereby assumed though statutory in its 
origin was contractual in its nature, and as such not local, but 
transitory. It goes with him wherever he goes, and is enforceable 
in any court of competent jurisdiction. This result, which we 
believe to be consonant with reason and natural j nstice, is sus
tained by the weight of authority. Child8 v. Cleaves, 95 Maine, 
498; Whitrnan v. O:rfor·d National JJanlc, 176 U. S. 55U; Broadway 
Nat'l J}ank v. Bciker, 176 Mass. 294; 1-Iowwrth v. Lmnbard, 175 
Mass. 570, 49 L. R. A. 301; Fla8h v. Conn, 109 U. S. 371; Paine 
v. Stewart, 33 Conn. 516; We8tern Nat'l Barile v. Lawrence, 117 
Mich. 669; Bell v. Farwell, 176 Ill. 489, 42 L. R. A. 804; Jib•
guson v. Sheruwn, 116 Cal. 169, 37 L. R. A. 622; llowell v. 
J}fangle8dorf, 33 Kans. 199; l\forawetz on Private Corporations, 
§ § 869, 871, 874. 

II. As to the remedy. The construction placed upon a statute 
by the highest court of the state which enacted it is considered a 
part of the law itself, and justly entitled to great weight. By par
agraph 1192 two remedies are provided for enforcing the liability 
of the stockholder ; one by motion in the original case wherein j ndg
ment has been rendered against the corporation ; the other by suit 
by the judgment creditor against the stockholder. Howell v. Man
glesdorf, supra. The liability of each stockholder is several and not 
joint, and he must be sued separately. Abbey v. Grirnes Dry Goods 
Co., 44 Kans. 194; Howell v. Bani\), 52 Kans. 133. The first method 
is special, and unknown to our laws, and the creditor cannot avail 
himself of it here. Neither has he attempted to do so. He has 
proceeded in the precise way pointed out by the latter portion of 
paragraph 1192. He has alleged and proved a contract, and brings 
this action upon it. To permit him to maintain it contravenes no 
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policy of thi8 8tate, is not contrary to public moral8 or abstract 
justice, and injures neither the state nor its citizens. All the parties 
to the contract are before this court, and as between them complete 
j nstice may be done in this form of action. But aside from princi
ples of comity it has been well said that " the right to maintain a 
suit of this character outside of the jurisdiction of the state by which 
the corporation was chartered, does not depend µpon the comity 
of the state where the snit is brought, or its willingness to recognize 
and ~give effect to the laws of a foreign state; it depends upon the 
willingness of the conrts to enforce a contract validly entered into 
between the parties in another j nrisdiction. A refusal to grant a 
remedy in a case of this kind would not be a refusal to enforce a 
foreign law; it would be simply a denial of justice." Morawetz on 
Private Uorporations, § 875. 

In this state the liability of stock.holden; in banks and in trust and 
banking companies iB proportionate and ratable, R. S., c. 47, §§ 
42, 45, Pub. Laws 18UIJ, c. 68, § 1, and the remedy is in equity, 
H,. S., c. 47, § 46; Tru8t Co. v. Loan Oo., 1)2 Maine, 444, where the 
rights of all creclitors, and the ratable liability of the stockholders 
can he cletermined in one suit. By the law of Kansas, however, 
which entered into the defendant's contract, he is under a several 
and not a joint or proportionate liability to the whole amount of his 
8tock, in favor of the judgment creditor of the corporation first 
8ning therefor. By paragraph 1 ~04 the burden of enforcing contri
bution among the stockholder8 i8 put not upon the creditor, but 
upon the stockholder, and can be made available by him only after 
he has paid a judgment obtained against him by the creditor of 
the corporation. It may be difficult for him to enforce the remedy 
there provided, because his fellow stockholders may reside in many 
different states, hut it is open to all stockholders. The defendant 
has the same right to enforce contribution as he would have if he 
resided in Kansas. It is the remedy which he accepted when for pur
poses of gain he voluntarily accepted his stock, knowing that the law 
placed upon him, and not upon the creditor, the burden of enforcing 
contribution among the stockholders. He is simply held to the con
tract which he made, and by which he agreed with the corporation 
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creditor to become responsible to him, severally and individually, 
and not jointly or ratably. 

III. It is not claimed that a pure statute of limitations of a 
foreign state has extraterritorial force, but it is mged that this being 
"a liability created by statute, other than a forfeiture or penalty," 
paragraph 4095 operates as a special statutory limitation, and alto
gether extinguished the right at the expiration of three years from 
Feb. 4, 1895, when the cause of action accrued. vVhether this par
ticular limitation of time is to he regarded as a part of the general 
statute of limitations must be (lctermined from the language 
employed, and from the connection in which it i8 use(l. "If the 
same statute that creates the remedy prescribes the time within which 
the action thereon must be brought, it is generally constrne<l a8 
imposing that period for the prosecution of the remedy as a condition 
for prosecuting it at all. It becornes a part of the right itself~ and is 
governed by the same law that regulates the right in other re8pcct8. 
But if the period of limitation is not pre8cribe<l by the same Htatute 
which confers the right, but is found in a general statute, the general 
principle applies, and it becomes a law relating to tl1e remedy, which 
will have no extraterritorial fr)rce." Minor 011 Conflict of Laws,~ 210. 
In this ease paragraph 11 U2, which create;-; the liability of the defend
ant, prescribes no period within which that liability must be enforced. 
The statute relied upon by the defornlant is a part of the general 
statute of limitations of the state of Kansas. It applies to all contracts 
not in writing, and to all liabilities create(l by statute, other than a 
forfeiture or penalty. Broadway Nat. Bank v. Bu!wr, 176 Mass. 294. 
It is not therefore an integral part of the right itself which goes with 
it everywhere that the right is sought to be enforced ; bnt it applies 
only when the remedy is sought in Kansas, and cannot follow the right 
beyond the bounds of that state. ThiH result i8 not in conflict with 
the cases cited by the defendant. In Uotb-cll v .. Jlanlovc, 58 Kan. 
405, the statute was held a bar tu an action in the state of Kansas, 
and in 11/w Ha/rri8burg, 119 U. S. 199, the limitation of the remedy 
was contained in the same statute which created the liability. 

Jnd,qrncnt for plaint[ff fm· $fi00, arul -intcrc8t 
frorn dcitc of writ. 
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HANNAH E. MonGAN vs. ANTONIO C. McCAUSLAND, A.mm. 

Kennebec. Opinion June 19, 1902. 

Cla'im Aglt'inst Insolvent Estate. Oath. Appeal. Practice. Jurisdict'ion. 
R. S., c. Gv, §~ 5, 14-16. 

Claims presented to commissioners of in:-;olvency on the estates of deceased 
parties, must be supported Ly the oath of the claimant, or some person 
"cognizant thereof," as required by R. 8., c. oli, ~ 5. 

In an attempted appeal to this court, sitting m, a supreme court of probate, 
it appeared that the claim presented to commissioners was not the claim 
offered in proof on trial. Held; that the evidence of the latter claim was 
inadmissible under the pleadings. 

It also appeared that the appeal wa8 from a decree of the judge of probate, 
and not from the decision of the commissioners. There was no decree of 
the judge of probate to appeal from, and no appeal was taken from the 
decision of the commissioners. 

The appeal was taken to the supreme court of probate, when it should have 
been to the supreme judicial court on the law side. 

From first to last, the proceedings were irregular and not in compliance with 
law. The true claim was not presented to the commissioners, nor stated 
in the writ. 

Held; that the attempted appeal was ineffectual to confer jurisdiction upon 

the court. 

Exceptions by defendant. Sustained. 
Action for money had and received, brought under R. S., c. 66, § 

14. 
The plea was the general issue with brief statement setting up the 

general statute of limitations and also that specially applicable to 
actions against executors and administrators. 

There was a verdict for the plaintiff for $1,078.35. 
The estate of Sumner B. McCausland, defendant's intestate, was 

seasonably represented insolvent, and commissioners of insolvency 
appointed by the probate court of Kennebec county, who gave due 
notice and held their meeting as required by law. 

VOL. XCVI 29 
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The claimant seasonaLly presented her elairn to tltc co111m1s:-;1011crs 

in writing, as follows :-

" Sumner B. McCausland, Dr. 
To I Iannah K Morgan. 

To note dated May 28, 1897, $800 with intcrc:--t. 
To note dated October 7, 1898, 400 with interest. 
For nursing Mrs. Sumner B. l\foCausland 

the last two weeks she lived, and 
services after death in the year 189:), :1( I 

For making and repairing clothing for Bd le 
McCausland during the year 18U4, 20 

For nursing Belle McCauslalHl in her lm,t 
sickness six weeks niglit and day i11 
the fall of 1894, 7-J 

For board and labor on clothing and taking 
care of Mr. S. B. McCam,lawl f<Jr 
three years and six months from 

1894 to June 6, 1898, at $5 a week, U J 0 

Total, $22:32 '' 

The claim was supported by the followi11g afticlavit file.I with it 
and duly sworn:-

" I, Hannah E. Morgan, by 0. B. Clason, her attorney, of Gard
iner, in the county of KenneLec, and state of Maine, on oath declare 
and say that the annexed bill, amounting to the sum of twenty-two 
hundred and thirty-two dollars, is justly due to Hannah K Morgan, 
from the estate of Sumner B. McCausland, late of Farmingdale, in 
the county of Kennebec, and state of Maine, deceased. 

I further declare and say that I hold no security for said claim 
and that no credit is to be given in set-off except as therein stated, 
according to my best knowledge and belief. 

HANNAH E. MORGAN, 

By 0. B, Clason, her attorney." 
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No eviLlence was offered before the connnissioncn; in support of the 
clain~. No evidence was offered to the commissioners tending to 
show whether 0. Il. Clason was a person cognizant of the claim. 

The claim was disallowed by the commissioners. Their report 
was seasonably made to the probate court, and accepted. 

The plaintiff seasonably filed in the probate court the following 
paper, purporting to be a notice of appeal : 

" To the Honorable J ndge of Probate Court : 

Respectfully represents Hannah E. ¥organ, that she is interested 
as creditor and claimant in the estate of Su11111er B. l\foCausland, 
late of Farmingdale, in said county of Kennebec, deceased, of which 
said court has now j uriHdidion ; that f-:he is aggrieve<.l by your 
Honor'8 decree made at a probate court held at Augusta, in and for 
said county of Ke1mebcc, on the fourth Monday of August, A. D., 
1891, whereby her claim is diHallowed, arnl hereby appeals therefrom 
to the supreme judicial court, being the supreme court of probate, to 
be held at Augusta, within and for the county of Kennebec, on the 
third Tuesday of October, A. D., H)0l, and allegeH the following 
reasom; of appeal, to wit, that she was entitled to the full amount of 
her claim of two thousand, two hundred and thirty-two dollars, and 
that nothing was allowe<.l her by the Haid commisHioners. 

Dated thi8 twenty-sixth day of August, A. D., 1901. 

HANNAH E. MoRGAN, Claimant. Seal." 

vVith the same paper the plaintiff filed a bond to the judge of pro
bate for the benefit of the e8tate of Su11mcr B. J\IcCauslarnl, sigued 
by herself and two sureties, approved by the court, containing ~he 
following condition : 

'' The condition of this obligation is such that whereas the said 
Hannah E. Morgan, being interested in the estate of Smnner B. 
McCausland, late of Farmingdale, in said county of Kennebec, 
deceased, of which estate said court has jurisdiction, did on the 
twenty-sixth day of August, A. D., 1901, from the order and decree 
of the judge of probate aforesaid, made aud passed at a probate court 
held at Augusta, within and for said county of Kennebec, aforesaid, 



452 MORGAN V. ::\ICCAUSLA:N"D. [96 

on the twenty-sixth day of Augm;t, A. D., U)0l, claim an appeal to 
the supreme court, being the supreme court of probate, to be held at 
August~, within and for the county of Kennebec, aforesaid, on the 
third Tuesday of October, A. D. 1901. 

"Now, therefore, if the above bounden Hannah E. Morgan, shall 
at the said supreme court prosecute said appeal with effoct, awl pay 
all intervening costs and damages and such costs as the supreme 
court shall tax against her, then this obligation to be void, otherwise 
to remain in full force." 

The plaintiff thereafterwards 8easonably brought her action with 
the following schedule annexed to her writ: 

'' Plaintiff seeks to recowr, for payment of note dated ]\fay 28, 
1897, eight hundred <lollars with intere8t; note dated Odobcr 7, 
1898, four hundred dollars with interest; for nur:-.ing J\lr:-.. S. B. 
McCausland two weeks, thirty dollar8; for sewing <lm1e fi,r Bell<~ 
McCauslaml, 1894, twenty dollars ; for nursing Belle McCausla11<l, 
seventy-two dollars ; for board and labor on clotlii11g, and taking 
care of said Mr. S. R. McCauslaml for three years, six months, from. 

1894 to June 16, 1898, at five dollars a week, nille hundred and ten 
dollars." 

The cause was submitted to the jury and verdict rendered for the 
plaintiff in the sum aforesaid under the first two items in the claim, 
and for the defendant under the remaining items. 

The defendant took exception, among other rulings, to the refusal 
of the presiding justice to rule, that the claim was not legally 
presented to the commissioners and that the action, therefore, was not 
maintainable, on the ground that it was incumbent upon plaintiff to 
show that she had proven before the commissioners, either by allega
tion in the affidavit or extrinsic evidence, that the person making the 
affidavit before them was cognizant of the claim. 

A. j,f. Spear, for plaintiff. 

H. M. Heath and 0, L. Andrew~, for defendant, 
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SITTING; \1/ISWELL, C. J., EMERY, STROUT, PEABODY, JJ. 

STROUT, .J. The claim presented to the commissioners of insol
vency was not supported by the affi<lavit of the claimant, nor that of 
any person "cognizant thereof." The statute is imperative. Claims 
"must" be supported by the affidavit of either one or the other. R. 
S., c. 66, § 5. Clason, who made the affidavit in this case, did not 
make it as a person himself cognizant of the claim, but only as 
representing a person who was. 

The claim presented to the commissioners contained two items, 
"To note dated May 28, 1897, $800 with interest; To note dated 
October 7, 1888, $400 with interest." There were other items not 
material to notice, as they were disallowed by the jury. This speci
fication of claim clearly implied that the notes were those of defend
ant's intestate, held by the claimant. No evidence was presented to 
the commissioners, and they disallowed the claim. On trial after 
attcmptc<l appeal, no notes of defendant's i11testate were produced or 
claimed, but the plaintiff relied upon an alleged agreement of the 
deceased, which she was allowed to prove, to pay her bills till they 
were married if she would remain in Farmingdale, and not remove to 
Boston, and that she acted upon that agreement. The eight hundred 
dollar note was her own note for a loan negotiated by the deceased, 
and the proceeds were applied by her to her bills. The four hun
drc<l dollar note was also her own note for a loan, of which two 
hull(lred and seventy-one dollars was applied to her bills. This 
claim thus admitted to he proved was not in fact or in substance the 
claim presentc<l to the commissioners- nor one of which the defend
ant, as representative of the estate of the deceased, was apprised or 
('011l<l inft>r from the claim presented to them. 

After the commissioners made their report to the probate court, 
the plaintiff entered an appeal from "the decree" of the probate 
j mlgc, and not an appeal from the decision of the commissioners, and 
filed a bond as for an appeal from "the order and decree of the 
jrnlge of probate." Nmie of these proceedings were in accordance 
with the statute. R. S., c. 66, § 12, allows an appeal "from the 
decision of the commissioners." ~o sucl~ appeal was claimed. Upon 
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the report of the commissioners no decree is required to be made by 
the judge of probate from which an appeal can be taken. The 
appeal from the decision of the commissioners is to a common law 
tribunal, and not to the supreme court of probate, as on appeal from 
the decree of the judge of probate. JJ£e1Till v. Crossman, 68 Maine, 
412. 

On appeal from the decree of the commissioners, the statute pro
vides that an action for money lm<l and received shall be brought and 
the creditor must "annex to his writ a schedule of his claims, stating 
the nature of them, or file it with the clerk of the court where the 
writ is returnable, fourteen days before its return day." H. ~-, c. 
66, §§ 14-16. The schedule of claims annexed to this writ, so far 
as necessary to be considered here, was "for payment of note of May 
28, 1897, eight hundred doJlars with intern-it; note dated October 
7, 1898, four hundred dollars with interest." Waiving the variance 
between the claim presented to the commissioners and that annexed 
to the writ, the claim made by the evidence on trial was in no sense 
the same or similar to the specification annexed. Nothing in the 
annexed schedule gave notice to the defendant of the claim actually 
relied on, but did give notice of another and widely different claim, 
of which no proof was offered. 

From first to last, the proceedings were irregular and not in com
pliance with law. The true claim was not presented to the com
missioners, nor stated in the writ. No appeal was taken from the 
decision of the commissioners <fomJlowing the claim. The attempted 
appeal was from a decree never ma<le nor authorized. It was to the 
supreme court of probate, when it should have been to the common 
law side of the court. 

The evidence of the claim actually made on trial was inadmissible 
under the pleadings. The attempte<l appeal was not in accordance 
with the statute and was ineffectual to confer jurisdiction upon the 
court. 

Except,ion8 sustained. 

I 
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MARSHALL s. POLLARD V8. CALVIN w. ALLEN. 

Cumberland. Opinion .June 24, 1902. 

Into.r. L'i1J'uor.~. Drugg·ist. Presumption. Evidence. Intention. Practice. 
R. s., C. 27, ~ uG; c. 28, ~ 5. 

Vruggists are authoriz.ed to keep "all medicines and poisons authorized by 
the United States Dispernmtory and Plrnrmacop~ia as of recognized medic
inal utility." Intoxicating liquors are within this description. 

In the absence of evidence of the extent or magnitude of the defendant's 
business as a druggif,t, no presumption of an intent to sell in violation of 
law arises from the quantity of liquors purchased by him. Innocence is 
prmmmed till the contrary is proved. 

A finding by a justice of the superior court in an action to recover for tlw 
_sale of intoxicating liquors, that the liquors were not intended for illegal 
sale in this state, is conclusive, when there is any evidence upon which it 
can be base<l. Whether there is any evidence in support of the finding, is 
a question of hiw; but whether it is sufllcient, is a question of fact. 

1/cld; that the. significant circumstance,-that defendant knew what his 
intention was and could have testified, if true, that he intended to sell the 
liquors in violation of law, but did not so testify,-issome evidence to sus- · 
tain the finding. Since he asks to have imputed to him an illegal inten
tion which he declines to avow, arnl this against the legal presumption of 
innocence. 

It ir-; immaterial whether the seller knew of the intention or not. Our statute 
forbids collPction of a claim for intoxicating liquors sold in another state 
to an inhabitant of thir-;, if the purchaser intended to sell them in this 
state contrary to law. 

Exceptions by defornlant. Overruled. 
Assmnpsit on account annexed, for a qwmtity of intoxicating 

liquors. 
The plea was the general issue with a brief statement in effect 

that plaintiff's llcmaucl c011sistcd wholly or in part, at least, of intoxi
cating liquors sold in violation of section 5G, chapter 27 of Revised 
Rtatutcs of Maine. 

The facts appear in the opinion. 

Bar1·ctt Potter, for plaintiff. 
C. P. Jllattoek8 and 0. E. Sawyc1·, for defendant. 
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SITTING: WrsWELL, C. J., EMERY, S·rnouT, SAVAGE, PEABODY, 
JJ. 

STROUT, J. The action in this case was for the recovery of the 
price of intoxicating liquors sold in Boston to the defendant who was 
a druggist in Brunswick. It was hear<l by the justice of the superior 
court without a jury, but with right of exception in matters of law. 

The defendant asked a ruling in· substance, that the sale of the 
quantities, within the times stated in the writ was prima facie 
evidence that the liquors were sold to the defemiant for illegal sale 
in this- state. This ruling was rightly refused: R. S., c. 28, § 5, 
authorizes druggists to keep "all medicines and poisons authorized 
by the United States Dispensatory and PharmacopIBia as of recog
nized medicinal utility." Intoxicating liquors are within this de
scription. The law presumes all persons to be innocent of crime or 
criminal intent until the contrary appears. There is no evidence of 
the extent or magnitude of defendant's business as a druggist. It 
may have been large. He may have been putting upon the market in 
great quantities medicinal preparations, in which alcoholic liquors 
were ingredients. In the absence of evidence of the req nirements 
of his business as a druggist, no inference of any intent to sell 
illegally can properly be drawn from the quantities here purchased; 
especially against the legal presumption of innocence. 

Oakes v Merrr·ifield, 93 Maine, 297, and kindred cases cited by 
defendant were all before this court on report, where the court was 
to find the facts as well as to determine the law. In the Me1Tifielcl 
case, the defendant was a hotel keeper, and the purchase was of a 
large quantity of liquor, much more than could be required for his 
own use for many years, and the court arrived at the conclusion of 
fact that the liquors were intended for unlawful sale. Herc the jus
tice has found as a fact, that these liquors "were not intended for 
illegal sale in the state of Maine." This finding of fact is conclusive, 
if there was any evidence upon which it could be based. Whether 
there is any evidence in support of the finding, is a question of law. 
But whether it is sufficient is a question of fact. Hazen v. Jones, 
68 Maine, 343. 
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The possession of the liquors by the defendant, a druggist, was 
not unlawful, nor did it of itself justify an inference of an intention 
to sell them illegally. The defendant knew what his intentions 
were. He could have testified but did not. If he intended to violate 
the law by selling, he could have so stated, and defeated the action. 
Declining to do so is a significant fact from which arises a strong 
inference that he did not so intend, and could not truthfully testify 
that he did. He attempts to avoid a moral obligation, by interposing 
a legal bar to maintain which requires us to impute to him a criminal 
intent, which he declines to avow, and to do this without evidence 
and against the legal presumption of innocence. The justice who 
heard the case was obliged to find that the liquors ,vere intended for 
illegal sale, or were not. There was no evidence that they were. 
There was some evidence that they were not. The justice found 
they were not. This finding cannot be reviewed here. Brooks v. 
Libby, 89 Maine, 153. The first ruling excepted to necessarily 
follows this finding of fact. 

The second req nested ruling to which exception is taken raised 
an immaterial question. Our present statute, R. S., c. 27, § 5G, 
forbids collection of a claim for intoxicating liquors sold in another 
state to an inhabitant of this, if the purchaser intended to sell them 
in this state contrary to law. It makes no difference whether the 
seller knew or did not know of such intention. McGlincliy v. 
1Vinchell, 63 Mai1w, 31; Me.<w,;·1,P,_IJ v. (h-a/f, 55 Maine, 540. 

R:vceptions overruled. 
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• JonN F. Pnoc'r<m v.-;. MAINE CE_K'fIUL ltAILH<>AI> Co. 

Cumberland. Opinion .July 1, IH02. 

Deed. Boundary. Flats. 
Records. 

Upland. Shore. JJank. /;)oi<lerir:c. 

Colonial Ordinunce, 1G41-7, 
Aur:ii:ul 

[UG 

1. By virtue of the Colonial Ordinance of MassachmK!ttH, Hi41-7, thl' ow1wr 
of upland adjoining tide-watc•r owns to low watn mark, not l'xceedi11g OJH' 

hundred rods from high watc~r mark. 

2. Such an owner may separate thP flats from the upland, nnd convey tht• 
one and retain the other. 

8. Flats pass by a grant of the upland, unless they are exdwled by the 
terms of the grant. 

4. In construing n grnnt, effect is to be given, if possible, to the intention 
of the pnrties. 

5. Ordinarily the intent which is effective in a grant is the intent expressed 
in the language of the grant, and such intent ii-;; ascertained by giving suit
able effect to nll the words of tho grant, read in the light of the circum
stances attending the transaction, the situation of the partic>s, the state of 
the country and of the estate granted, such as its condition arnl occu
pation. 

U. Ancient records of towns and proprietors which tend to throw light upon 
the intention of the parties to a grant in any of tlw before mentioned 
particulars may ue admissible and relevant when such intention is in issuP. 

7. Whether such records so far as they rPlate to transactions with person:-; 
other than the owner of the land in question, or to lots of lnrnl whieh were 
neither contiguous to, nor in any way connected with the lot whose title 
is in isRue, are admissible to Rhow the intent of the parties with respect to 
the grant of the latter lot, qmere. 

8. It being claimed that such records offered in this case do show histori
cally and by reference to the terms of the original grantR, by vote arnl by 
other proceedings of the town an<l the proprietors, that in the distribution 
of upland along Fore river, by the town of Falmouth and the proprietors 
of Falmouth, the town and the proprietors treated the flats as reserve<l for 
common property, arnl that fiats were not conveyed or intended to he con
veyed by grants of upland, the court is of opinion that these records do 
not show any such general intent in 1721, the date of the grant particularly 
in question,-certainly not as affecting the Jlat:-; ndjacent to the lot 
described in this grant, nor those in the irnmt>diate vicinity, whatever 
mny have been the intent afterwards, arnl aH to otht>r plnces on Fore 
river. 
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9. Held,· that, by the grant by the inhabitants of Falmouth to Deborah 
Mills in 1721, of" the first thirty acre lot toward the Round Cove as it is 
now laid out, with a road to be allowed upon the bank, front thirty rod, 
and northeast and by east into the woods eight score rod," the adjacent 
fiats did pass to the grantee and that the demandant, who is her successor 
in title, has shown a better record title than the tenant has to so much of 

, those fiats as is embraced by the demanded premises. 

IO. Held; that, by the grant by the inhabitants of Falmouth to James 
Dueneven in 1729 of a lot with the following boundaries: - "Beginning at 
a white oak stump adjoyning on James Mills thirty acre lot and thence" 
by sundry courses "till it comes to the Cove or Marsh and thence round 
by the bank to the first bounds mentioned," the flats adjacent to the 
upland described are expressly exclu(led by the terms of the grant prop
erly construecl, and did not pass to the grantee; that the demandant, 
claiming title under the grant to Dueneven has shown no record title to 
any of the fiats adjacent to the Dueneven lot, and that the tenant in 
possession, holding under a warrantee deed expressly conveying those 
fiats, has the better record title thereto. 

11. The word ~'bank" in the Dueneven grant, though not strictly appropri
ate to land adjacent to tidal waters, is to be construed in this connection 
after the analogy of its use in relation to fresh water streams, meaning, not 
the shore, but the land adjacent to the shore. 

12. In the Dueneven grant, the "bank" was a definite monument, and the 
phrase "round by the bank" marked the specific boundary of the Duen
even lot on the seaward side. 

On report. Remanded to nisi pri us. 

Heal action to recover two parcels of tide lands or flats m Port
land. 

Tl1e plea wns the general issue of nul disseizin. 

After both parties ha<l introduced their cvi<lcnce relative to the 
record title of each to the lots <leHct'ihe<l in demarnlant's declaration, 
the caHe, by agreement of parties, was withdrawn from the jury and 
reported. 

By the terms of the report the court was to decide the q ues
tion as to which of the parties has the better record title to the 
demanded lots. If the court should decide that question in favor 
of the defendant, judgment for defendant to follow; if in favor of 
demandant, the case to be remanded to nisi prius, to be tried upon 
the defendant's claim of title by adverse possession. The facts are 
stated in the opinion. 
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C. P. Mattocks; HZ ](. ancl A. E. Nerd, for plaintiff. 

Counsel argued: That the phrase, "as Fore river runs," or" by 
Fore river," carries the flats. Bnwl,At v. Per.-wn8 lfnl.:nown, 53 
Maine, 238, 245, 87 Am. Dec. 548; Pike v. Mtmroc, 3G Main c 
309, 58 Am. Dec. 751 ; lVinslow v. Patten, 34 Maine, 25. 

After a court has given to a statute a com,truction, title acquired 
in pursuance of such construction ought not to he disturhe<l. Folgc1· 

v. Mitchell, 3 Pick. 400. 

The shore may also pass uu<ler the term "ripa" or " hank." 
Gould on ·waters, 2d Ed. c. 1, § 28; Jllo1·1·i.-wn v. J?i,1·8t JVat'I Bani.:, 
88 Maine, 155 ; Starr v. Child, 20 W cw 1. 149; Child v. 8ta1·r, 4 
Hill, 369; In re Bdfa.st Docl~, Ir. Rep. E<1. 128, 139. 

The title in the case at bar passed from the inhabitants of Falmouth 
to the original scttler8 in 1720 arnl 1721. Great liberality in con
struing these old grants is to be exercised in favor of the grantee. 
Adam,.-; v. Frotldngharn, 3 Mass. 352, 3 Am. Dec. 151. 

Flats arc included in a conveyance bounded "by the harbor," 
Jifayhcw v. No1·ton, 17 Pick. 357, 359, 28 Am. Dec. 300; or "by 
the sea or salt water," Green v. C1whwa, 24 Pick. 77; or "by the 
sea," Jacl.,son v. Bo:-don & lV01·ccstcr R. R., 1 Cush. 575; 8u1tonst((1l 

v. Long lVhmj, 7 Cush. 200; or "by the creek," Ifarlow v. Fisk, 12 
Cush. 302; or "on the stream," Lrqrish v. Bangm· Bank, 8 Grccnl. 
92, 93; or "river," Jl;Iom·e v. Ch-{lfin, 22 Maine, 350; or "bay," 
Partridge v. Lncc, 3G :Maine, 19; or "by the Hea or harbor," Litch
field v. Scitiwfo, 13G 1\faRR. 39; or "to the water," or "to the river," 
Babson v. Taintc1·, 79 Maine, 3G8. 

In Niclccrson v. Ora11,ford, 16 l\foi1w, 245, the boundary wm, "to 
and along the margin of the cow," and it was held that the fiats 
were excluded by the use of the word "rnargin." 

In Bust v. Bmdon M"-ill Co17J., 6 Pick. 1 G6, the real boundary waH 
"Ly a cliff," which excluded the flats. 

In a case where ambiguous terms were use<l, as "on the sea or 
flats," or "by the sea or beach," the court construed favorably to 
the grantee, and held that the flats pasHcd. Solton.,.:foll v. Long 

Whmj, 7 Cush. 195. 
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A grant by a town under the colonial ordinance of land next tide
water passes the fee in the flats in front thereof: Boston v. R£char·<l
son, 105 Mass. 351; Sewall & Day Cordage Co. v. Boston Water 
Power Co., 147 Mass. 61. 

J. W. 8yrnoncls, D. W. Snow and C. 8. Cook, for defendant. 
Counsel premised their argument with the following historical 

sketch: 
At the close of the French and Indian wars, the town of Falmouth, 

or Ca8co, as it was then called, was practically obliterated. The town 
had been several times destroyed, and its inhabitants had been killed 
or scattered among the adjoining settlements. Early in the last cen
tury a fow of the inhabitants returned and took possession of the 
land, locating as nearly as possible upon the former site of the town. 
In 1 71 7 these inhabitants petitioned to the Great and General 
A8sembly of the Province of Massachusetts for the appointment of a 
committee to define the limits of the town and to recommend some 
form of town government. The petition was granted, and a com
mittee was appointed, which reported in 1718, establishing the 
boumlary lines and it was ordered "that the inhabitants of said town 
that now are or hereafter shall be, from time to time, inve8ted with 
the same powers and authorities, to act, manage, direct and order 
the affairs of said township as other towns are; proyided that this 
order shall in no wise prejudice or infriugc any just right or title 
that any person have to lands there; and that fifty families at least 
more than now are to be a(lmittecl as soon as may he and settle." 
Taking advantage of this act, the few inhabitants who were then 
locatetl near or npon the 8ite of the old town met March 10, 1718, 
and proceeded to organize by the election of officers and the appoint
ment of committees. 

So far as real property was concerned, all was confusion; lines 
were uncertain and rights undetermined, and it was found necessary 
to take immediate steps to protect the interests of the inhabitants 
who were then in the town, and to provide for the interests of those 
who might settle in the future. Among the matters provided for 
at this time was the division of the common lands in the vicinity, a 
vote being passed at this first meeting that lots should be laid out 
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upon the three or four highways which had been determined upon, 
and that a committee should be appointed for that purpose. Each 
inhabitant was to have a one acre lot, a three acre lot, a ten acre and 
thirty acre lot. Later it was voted that if the land should hold out, 
each inhabitant should receive a sixty and a hundred acre lot. The 
committee at once proceeded to lay out lots, in accordance with this 
vote, and from time to time the doingH of thiH or similar committees 
were ratified and approved by the town. The layings out made by 
these committee::: were generally in fimn of grants from the town. 
In some instances, however, grants were nuule by votes of tlie town 
or of the proprietors. The language of these old grant8 i8 not 
always clear, and it i8 somewhat difficult to get at the exact mean
ing, but it is evident that the intention was to provi<le a lwusc lot and 
sufficient land for farming or grazing 1n11·po:-;es for each inhabitant, 
and later on to divide the remaining com111011 lnuds as fafrly as could 
be. Shortly after the town began to make these grants, the ancient 
proprietors, as they were called, in other wor<ls, those who had occu
pied the land prior to the destruction of the town by the French and 
Indians, made claim to portious of the land, and at once a conflict 
arose between them and the new proprietors, the old asserting title 
under ancient deeds, and the new claiming urnler the m,tabfo;hment 
which they had received from Mas8aclrnsetts. This conflict continued 
until some time in 172U, when the difficulties were adjusted, from 
which time the common lands were controlled and divided by the 
Falmouth proprieton;, as they were called. These proprietors, at 
meetings called in accordance with statutc8 in force at this time, 
authorized the divi:-;ion of the common lands among such inhabitants 
as proved their right to proprietorHhip, and continued to lay out lots, 
until, well into the present century, when all records seem to have 
ended, although it is evident that some land remained undivided. 
The title to the land in dispute in this case originates under these 
old Falmouth grants, and for layings out and method of procedure, 
reference must be had to such of the old records of the town 
and proprietors as are now in existence and which have been 
offered in evidence, and to the copies from these records which 
make a part of the printed case. Soon after its organization, 
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the town laid out a highway runni11g from King street (now India), 
up towards the head of Fore river, ending at the head of what 
was called the "Hound Marsh," now commonly known as the 
Basin of the Oxford and Cumberland Canal. This Round Marsh 
a<.,ljoins one of the grants under which title is claimed in this suit. 
At the same time a highway was laid out "beginning at Fish street 
(now Exchange) and running along the river as the river runs three 
rods wide upon the bank or upland, until it meets with the way 
above said at the head of the Round Marsh." The marginal note of 
this record is, "Road by the water side." This is the road which 
is referred to in the grants of the thirty acre lots upon the northerly 
side of Fore river, and the records show that it was intended to run 
:tloug the top of the bank which on this shore is very abrupt. The 
language of the various grants along this shore of Fore river 
indicates that this road or highway was excepted from the grants, 
and was treatetl as a boundary in laying out tho grants, and it is 
<J uite certain that it was intended to be a boundary of one of the 
grants under which plaintiff claims title. It is not excepted from 
the other grant under which plaintiff claims title, the reason being 
that near this point it swung off to meet the road running from King 
street, to which reference has been made. The records of the town 
of Falmouth all(l of the proprietors of Falmouth show an intention 
to proviue first for the necessities of the inhabitants and then to 
< livide the more valuable portions of the common lands among them. 
After these more pressing needs were attended to, the town and pro
prietors began to divide the fiats adjoining the upland, meanwhile 
retaining possession of all undivided marshes, and fiats, and, through 
cormnittees appointed for that purpose, cutting the grass, both salt 
and fresh, aml distributing it among the inhabitants. In making 
these grants of flats, the town and proprietors did not in every instance 
convey to the parties to whom the former grants of the atljoining 
upland were made, although this was frequently done; the upland 
had changed hands in many instances, and in such cases the flats 
were often granted to the then owners of the upland. It is 
possible from these records to trace the larger part of the flats 
along the northerly shore of Fore river with reasonable accu-
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racy, taking into consideration the fact that a portion of the 
records are missing, and that in many instances grants of flats were 
made bounding upon flats then owned by, or previously granted to, 
other owners whose grants cannot now be ascertained. The flats 
along the shores of Fore river were repeatedly granted as flats, 
sometimes for purposes of building wharves, at other times for no 
apparent reason other than to give the owner of the upland the right 
to the flats adjoining his upland. A large number of grants of flats 
(separate from upland) appear upon these records. The later records 
of the Falmouth proprietors show a number of votes appointing com
mittees to ascertain what flats, etc., were left in the proprietors, and 
to provide a method of disposing of the same, either by public or 
private sale. The records further show that auction sales were held, 
at which all flats remaining in certain localities were sold for a nomi
nal sum. To those who are familar with the early titles of Port]arnl, 
it is well known that considerable confusion existed as a result of the 
conflict between the ancient and new proprietors of Falmouth ; that 
in many instances the disputed lines were never determined, and it 
can readily be seen that this uncertainty influenced the proprietors in 
making their grants, as in almost every instance the description ends 
with the words, "provided the same be free from former grants, 
etc." 

Counsel contended ; That the fact that following down the line of 
title to the land in controversy, no reference is made to flats for 
more than a hundred years, would not have been, had the owners of 
the upland considered themselves to be owners of the flats. 

It is evident, upon examination of the old records, that it was not 
the intention in making grants of land to include flats. 

The town and the proprietors treated the flats as reserved for 
common property when making grants of upland; and from time to 
time conveyed them, without reference to the upland. 

Plaintiff has no record title to the flats on Fore river in Port
land. 

The title to the property in question in this suit originated under 
two grants from the town of Falmouth ; one a thirty acre lot 
to Deborah Mills, dated January 18, 1721, described as follows; 



Me.] PROCTOR V. RAILROAD CO. 465 

"Granted to Deborah Mills the first thirty acre lot toward the round 
cove as it is now laid out, with a road tu be allowed upon the bank 
front thirty rods and northeast by east into the woods eight score 
rod." 

The other a thirteen acre lot to ,Tames Dueneven dated October 
1st, 1729, described as follows : H Beginning at a white oak stump 
a(ljoyning on James Mills thirty acre Jut and thence by said lot north
east and be east til it meets with the head of Mr. Thumei::' ten acre 
lot, and thence adjoyning to Thornes' lot til it comes to the cove or 
marsh, and thence round by the bank to the first bounds mentioned." 
The grants made by the town of Falmouth are public, and therefore 
the rule applies that the construction of these grants, if doubtful, 
must always be against the grantee and in favor of the grantur, the 
rule in such cases being c:mtrary to that which applies where grants 
are made by private individu:ds. Washburn on Real ·Property, 4th 
Ed. Vol. 3, 190 ; Corn. v. Roxbury, 9 Gray, 490; .JJiartin v. Wculdell, 
16 Peters, 411. 

" Where an ancient location of grant by the proprietors of a town
ship bounded the land granted by way, which way adjoined the sea 
shore, the Ordinance of 1 G41 did not pass the fiats on the other side 
of the way to the grantee." Cadman v. Winslow, 10 Mass. 146. 

While the Colonial Ordinance of 1641-7 has become by usage a 
part of the common law of Maine, its application is not to be 
extended so far as to create a grant where none was intended. Storer 
v. Freeman, 6 Mass. 435, 439, 4 Am. Dec. 155. 

The James Dueneven grant contains the fol lowing : "T'hcnce 
adjoyning to Thomes lot till it comes to the cove or marsh ; and 
thence round by the bank to the first bounds mentioned." 

This description, under the decisions of this state, excludes the fiats. 
Nickerson v. Orawfonl, 16 Maine, 245; Brculforcl v. Ore8scy, 45 
Maine, 9; Stone v. Ailgnsta, 46 Maine, 127; lllontgornery v. Beed, 
69 Maine, 510; B'f'own v. Hea'f'cl, 85 Maine, 294; .Freeman v. 
Leighton, 90 Maine, 541 ; Rix v. Johnson, 5 N. H. 520, 523, 22 
Am. Dec. 472; Daniels v. Cheshire B. R., 20 N. H. 85; Dunlap 

v. Stetson, 4 Mason, 349. 

VOL. XCVI 30 
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SITTING: WrnwELL, C. ,J., EMERY, Wurr1mousE, STROUT, SAV
AGE, POWERS, JJ. 

S.\ v AGE, J. Writ of entry for the recovery of two parcels of the 
flats of Fore River in Portland, formerly Falmouth. The plea is 
the general issue. The question presented to us by the report is, 
which of the parties has the better record title. If the tenant, then 
judgment is to be rendered for the tenant ; if the deman<lant, then 
the case is to be remanded for trial upon the tenant's claim of title 
by adverse possession. 

The decision of this <1uestion ultimately depends upon the con
struction to he given to two ~rants of lanll made by the town of Fal
mouth. one Jam1:try 18, 17.21, to Dehorah Mills, and one, October 
1, 1729, to James Dueneven. The deman<lant clairm, that the 
demanded flats, being flats in Fore River, an arm of the Hea, were 
included in the grants to Mills and Dueneven, by virtue of the 
colonial ordinance of 1641-7 ; and if that be so, it ii-; not contro
verted that the record title to them has come down to the demand
ant. On the other hand, if the flats were not included in the 
grants, the demandant has no title; and the tenant having shown a 
tiLle under a warranty deed expressly conveying these flats, has a 
better record title and is entitle<l to judgment. 

It appears that in 1718, under the authority of the Great and 
General Assembly of the Province of Massachusetts, the inhabitants 
of Falmouth organized a town government, and proceeded to lay out 
lots of land by a committee appointed for that purpose, and to dis
tribute those lots. Lots of various sizes were provided for, one acre 
lots, three acre lots, ten acre lots, thirty acre lots and so forth. It 
also appears that ten or eleven thirty acre lots were laid out on Fore 
River, in the vicinity of the demanded premises, from northwest 
towards southeast, each thirty rods in width on the river, and were 
allotted or granted to various individuals in 1721. The first of 
these in time as well as in order from the north west was granted 
,January 18, 1721, to Deborah Mills, in the following terms: 
"Granted to Deborah Mills the first thirty acre lot toward the 
Round Cove as it is now l~id out, with a road to be allowed upon 
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the bank, front thirty rod, and northeast and by em,t into the woods 
eight score rod." On October 1, 1729, the inhabitants of Ji'almouth 
granted to James Duenevcn a lot, with the foJJowing boun<larics,
"Beginning at a white oak stump mljoining on James Mills thirty 
acre lot and thence" by surnlry courses "till it comes to the Cove or 
Marsh and thence round by the bank to the first bounds mentioned." 
This grant represented a ten acre lot and a three acre lot. That the 
demanded flats lie to the sea ward of the u plan<l (lescribed in the fore
going grants, ~nd within one hundred rods from hi~h water mark, is 
not questioned. 

The Massachusetts colonial ordinance of 1G41-7, though enacted 
before Maine became a part of that province, has been adopted as a 
part of the common law of this state. Barrow::; v. JJicDcrrnott, 73 
Maine, 441. By this ordinance, "It is declared, that in all creeks, 
coves, and other places, about and upon salt water, where the sea 
ebbs and flows, the proprietor of the land adjoining shall have pro
priety to the low-water mark, where the sea doth not ebb above one 
hundred rods, and not more wheresoever it ebbs further." By force 
of this ordinance it is held that the owner of upland a(~joining tide
water prima facie owns to low water mark; and does so, in fact, 
unless the presumption is rebutted by proof to the contrary. Snow 

v. l'It. Desert I.~l. R. E. Co., 84 Maine, 14, 30 Am. St. Rep. 331, 
17 L. R. A. 280; Doane v. Willcutt, 5 Gray, 328, 335, 6n Am. 
Dec. 369. While a grautor may separate the flats from the upland, 
and convey the one and retain the other, Store'r v. Frcenucn, 6 :Mass. 
435, 4 Am. Dec. 155, yet unless flats are excluded by the terms of 
the grant properly construed, they pass by a grant of the upland. 

I. Now to apply these general rules to the grants in q nestion, 
and of these, first to the Deborah Mills grant. It is suggested that 
there is nothing upon the face of the grant, nor in the other record 
proof to show that this particular lot was bounded at all by Fore 
River. But we think the contrary. The description in the grant 
itself is "as it is now laid out." But the evidence of how it was 
"laid out" is lacking. All the monuments arc gone, and the 
records, if any, are probably lost. But we think it sufficiently 
appears from the records that this was one of a series of thirty acre 
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lots in this vicinity, on Fon: River, all granted in 1721. All the 
other lots of thi:-i series, with one exception, were described as being 
on Fore River, and that one was granted "as now laid out." 
Besides, the descriptive language of the grant itself, "front thirty 
rods," is appropriate to land lying alljacent to the water, and is 
not appropriate to any other condition shown to have existed at the 
time of the grant. .A lot of land may be said to "front" on water, 
but not usually to "front'' 011 another piece of land. It may 
"front'' on a road. But in this case there does not ~ppear to have 
been any existing road. Th€ language to the grant, "road to be 
allowed upon the hank," indicates rather the reservation of a public 
right of way for a road then contemplated, than for one then ex
isting. But in whatever condition the road was, it is clear that it 
was not referreLl to as a boundary. The Mills lot evidently 
"fronted" on something, and we think that something was Fore 
River. It follows, therefore, by the usual rules of construction, 
that Deborah Mills, by the grant of this lot of upland fronting on 
tide-water, became also the owner of the adjacent flats to low water 
mark, not exceeding one hundred rods from high water mark. And 
her record title has come to the plaintiff. 

But the tenant, at the trial, "claimed the right to submit to the 
im;pection of the court the contents of certain early volumes of the 
records of Falmouth (town and proprietors) and to have the same 
examined by the court, and by the jury, if any questions of fiwt were 
involved, as tending to show historically and by reference to the terms 
of the original grants, by vote and by other proceedings of the town 
and the proprietors through the period of the records offered in this 
and similar instances, that such distribution of upland did not include 
any grant of flats." And by stipulation, the right claimed is to be 
accorded to the tenant at this stage of the case, or not, as this co,urt 
may determine. The records offered are of two kinds, namely, those 
of the town of Falmouth from 1718 to 1729, and those of pro
prietors of Falmouth from 1730 to 1826. Th_e claim of the tenant 
is that these records show that "the town and proprietors treated the 
flats reserved for common property," and that though "doubts 
may in some instances arise ~s to the precise construction of these 
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early grants, it is clear from the whole course of procedure that fiats 
were generally separated from uplands in making these conveyances, 
an<l that flats were not conveyed or intcmled to be conveyed 1-ly 
grants of upland." And upon this counsel argue that the applica
tion of the colonial ordinance of 1641-7 is not to be extended, 
under such circumstances, so far as to create a grant of flats where 
none was intended. 

Snch records as these are undoubtedly admissible as evidence for 
the purpose of showing such historical facts as arc disclosed therein. 
Codrnrin v. Win.slow, 10 Mass. 146; R1t.st v. Boston 111'lill Corpora

l-ion, 6 Pick. 158; C01nrnonwealth v. Roxlmry, 9 Gray, 451; Sumner 

v. Sebec, 3 Maine, 223; Goodw-in v. Jack, 62 Maine, 414. But to 
be entitled to consideration, the evidence must not only be ad1nissiblc, 
but be relevant. And the question now presented is one of relevancy. 
W c arc now construing an ancient grant, a grant which by its terms 
makes no reference to flats. In construing this grant we arc to give 
effect, if possible, to the intention of the parties, so far as it can be 
ascertained by legal rules of construction. Ordinarily the intent 
which is cftective in a . grant is the intent expressed by the lau
gnage of the grant. It is the expressed rather than the unexpressed 
intent. It is ascertained by giving suitable effect to all of the 
words of the grant, reading them in the light of the circmn
stances attending the transaction, the situation of the parties, the 
state of the country, and of the estate granted, such as its condition 
and occupation. Tl·eaf v. 8l'l'fokland, 23 Maine, 234; Admn"! v. 
l+othingharn, 3 Mass. 352, 3 Am. Dec. 151; Gornmonwealth v. Rox

bn-l'y, 9 Gray at p. 493. So far, therefore, as these ancient records 
tcrnl to throw light upon the intent of the parties in any of the above 
mentioned particnlani, they are clearly relevant to the issue. But we 
think the present proposition goes farther. 

We have examined these records so far as our attention has becen 
called to them by counsel. In general it may be stated, that they 
relate, except so far as they show these p:irticular grants, to transac
tions with persons other than the owners of these lots, and to Jots of 
land or flats, for the most part, neither contiguous to, nor, so far as 
we can discover, in any way connected with the lots in question. 
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The records of the proprietors of Falmouth are all of transactions 
subsequent to this grant, and are, of course, the records of another 
p1:oprietary than the original grantor. 

We think these records may fairly be regarded as showing, in 
addition to matter already stated, that in the years from 1721 to 
1729 the town of Falmouth granted many other lots of different 
sizes, some of which were on Fore River, easterly of the lots in 
question; that the town by vote assumed to regulate the occupancy 
of the marshes, both salt and fresh, and apportion them to every man 
"according to his regular stock;" that at different times the town 
granted to individuals the privilege of building wharves against their 
own lands; that in very many instances, the town granted flats 
entirely separate from the upland, both to the owners of the upland 
and to others. In the majority of instances these grants of flats were 
"four rods" in width, and sometimes these were described as "across 
his acre lot." A few of the grants were wider, and one was "against 
his thirty acre lot." It also appears that controversies arose between 
parties holding under grants from the town, and other parties hold
ing under grants from proprietors who owned or controlled the 
land before the organization of the town, the "ancient proprietors," 
so-called; that these difficulties were adjusted in 1729; and that 
from that time the common lands of Falmouth were controlled and 
divided by the "proprietors" instead of by the town. The pro
prietors' records from 1730 to 1826 show many instances of the 
grant of fiats alone, some of the grant of upland and flats eo nomine, 
and in one case at least, a grant of land hounded by "the. water or 
sea," followed a year later by a grant of flats adjacent, to the same 
grantee. Some of the grants of flats were by the acre. Some were 
with, and some without, reference to the ownership of the upland. 
These records also show proceedings from time to time for the dis
trilmtion of "the remainder of the common lots," for ascertaining 
"what fiats remained," and an attempt to sell the remaining fiats at 
public auction. 

1 

Upon this showing, the learned counsel for the tenant argue that 
the very multitude of instances of separate grants of flats indicate a 
very general, if not practically universal practice of conveying 
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uplands and fiats separately, that the methods pursued show clearly 
that it was the intention not to, include fiats in the grants of upland, 
unless expressly so stated, and that that intention so shown, may be 
read into this grant to Deborah Mills, which is otherwise silent, in 
terms, as to any such intention. 

But it is necessary only to state this question, not' to decide it. 
Assuming, but not by any means deciding, that the evidence is 
relevant and admissible for the purpose for which it is offered, we 
think it is insufficient to show any such general practice as is 
claimed, certainly not with respect to the flats in question, nor to 
those in the immediate vicinity. The flats along Fore River arc not 
all of the same width, character or utility, and it might well be 
argued that because a practice was shown with regard to flats in one 
quarter, it would not follow that the same practice would be adopted 
for another quarter. Generally speaking, the size of the flats 
granted separately seems to indicate that they were adjacent to the 
small lots granted on Fore River, the one acre or three acre lots, and 
not to the thirty acre lots. No separate grant is shown of the flats 
in front of the Mills lot. Nor have we been able to discover, with 
possibly one exception, where the location is doubtful, the separate 
grant of any flats in front of any of the other ten thirty acre lots 
granted in this vicinity on Fore River in 1721. It is true that some 
of the·records have become lost, and that it is now impossible to trace 
many titles accurately. At the same time, if any of the separate 
grants of flats did relate to flats in front of these ten lots, a distance 
of nearly a mile, it is singular that the diligence of counsel has been 
unable to discover a single case, with certainty,. 

The boundaries, ou the water side of these ten lots, were generally 
in terms which by the usual rules of construction would includ~ the 
flats, such as "thirty rods front on the river," "thirty rods up the 
river," "clown the river," "down the river side," and so forth. This 
fact, with the other fiwt that there certainly was no attempt on the 
part of the town or proprietors to grant flats separately in front of 
the Deborah Mills lot, and apparently no attempt to grant separately 
any flats in front of the other ten thirty acre lots granted in 1721, 
rather tend, we think, to show that the town of Falmouth in 1721 
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did intend to grant fiats with upland upon this portion of Fore 
River, whate~er may have been its intention afterwards, and as to 
other portions of Fore River. 

Another matter worthy of consideration is that a way was laid 
out along the "bank" of Fore River, in 1727, and the language of 
many of the grants irnlicates that this way was treated as a boundary 
in laying them out. If so, the flats in such cases did not pass by 
grant of the upland. Aml so far, this would furnish occasion for 
the subsequent grants of the a<ljacent fiats. 

The tenant, therefore, is not aided in showing intent by the evi
dence it seeks to introduce. 

Accordingly, we hol<1 that the plaintiff has the better record title 
to so much of the demanded premises as is included within the limits 
of the original grant to Deborah Mills, including fiats. 

II. The remainder of the demanded premises was included in the 
fiats adjacent to the lot granted to J amcs Dncncven, October 1, 1729. 
We think the description in this grant did not include the adjacent flats. 
It is true that the description of the side line as extended "till it comes 
to the cove," standing alone, would carry the line to low water mark. 
Babrwn v. Ta,inter, 79 Maine, 3G8; Gould on vVaters, § 195. But 
it does not stand alone. The line after it "comes to the cove" is 
then made to proceed "round by the banli, to the first mentioned 
bounds." The term "bank" is not strictly appropriate to arms of 
the sea, tidal waters, but is applicable to non-tidal fresh water rivers. 
The term "shore" is appropriate to the former, but not to the latter. 
Mo1·ri:wn v. Fi1·st Nat' l Banli,, 88 Maine, 155. Whether the word 
"bank" in a grant like this is to be construed as the same word 
woul~l be in the case of non-tidal waters may depend upon the con
text, the other calls in the grant, or the situation of the property. 
Here we think the analogy of fresh water streams should be fol
lowed. The bank is not the shore. The term shore technically 
means all the ground between ordinary high water mark and low 
water mark, that is, the fiats. "To the shore" is not ove1· the shore. 
"To the shore" and thence "by the shore," unqualified, excludes 
fiats. Store1· v. Freeman, G Mass. 435, 439, 4 Am. Dec. 155; 
Montgomery v. Reed, 69 Maine, 510. But the expression may be 
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qualified by other phrases showing an intention to include the fiats, 
as in Snow v. Mt. Desert L~lanll R. E. Co., 84 Maine, 14, 30 Am. 
St. Rep. 331, 17 L. R. A. 280, where the line "beginning at the 
sea," thence running around the parcel "to the shore, thence to the 
bounds first mentioned," was held to include the fiats. But in the 
grant under consideration, the seaward line ran not by the "shore," 
but by the "bank." It appears in this case that there was at the 
shore end of the lots granted on Fore Rive1· a physical formation 
which was then known and called the "hank" of Fore River. It 
was somewhat abrupt and precipitous. It extended to the shore. 
The Cumberland and Oxford canal was afterwards built at the foot 
of it. The ancient grants show that a road was laid out on the 
"bank" of Fore River. This "bank" was therefore a monument. 
It was not the sea. It was not the shore. It was the land adjacent 
to the shore. The "bank" extended to the margin of the shore, as 
in case of a fresh water river the bank extends to the ma~gin of the 
water. There was the definite line. Gould on Waters, § 41 ; Stone • 
v. Augusta, 46 Maine, 127. The case of Bmclfonl v. Oresscy, 45 
Maine, 9, although relating to non-tidal waters, is in point. The 
court there said: "If the grantor, however, after giving the line to 
the river, bounds his land by the bank of the river, or describes his 
line as running along the bank of the river, or hounds it upon the 
margin of the river, he shows that he docs not consider the whole 
alveus of the stream a mere mathematical line, so as to carry his 
grant to the middle of the river." See Hatch v. Dwight, 17 Mass. 
289, 9 Am. Dec. 145; Cornrnonwecdth v. Roxbury, 9 Gray, at p. 524. 

This construction is aided also by the further consideration that 
the description of this Jot ·begins at a white oak stump, manifestly a 
monument on the land at or above high water mark, and the last or 
seaward course runs "round by the bank to the fii·st l,01.inds rrum

tioned." We think the line was expressly limited to the "bank" 
and the Mnd of it was fastened to the white oak stump. .Preenian v. 
Leighton, 90 Maine, 541. \Ve cannot change its position. 

The grant to J amcs Dueneven made the "bank," the land by the 
margin of the shore, the specific boundary on the seaward side, and, 
we think, excluded the flats, and no person holding under Dueneven 
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has ever had title to the flats by grant. So far as the question of 
record title is concerned, the tenant is in possession holding under a 
warranty deed expressly conveying the flats. But that is a better 
record title to the flats embraced in the Dueneven grant than any
thing shown by the dcmandant. Blethen v. Dwinel, 34 Maine, 133; 
Rand v. Sl:illin, 63 Maine, 103. The dcmandant will not be entitled 
to judgment for the flats a<ljaccnt to the Dncnevcn lot. But as to 
those in the Deborah Mills grant, the dcmandant has shown a better 
record title. 

Therefore, in accordance with the stipulation of the parties, the 
case must be remanded to nisi prius, to he tried upon the tenant's 
claim of title to the fiats on the Deborah Mills lot, by adverse pos
session. 

80 rern,cinded . 

IsAAC I.1. SALLEY V8. Jo11N HomNsON. 

Somerset. Opinion .July 2, 1902. 

Trespass. License. W<iter-worlc,q. Fixtures. Removal of Plant. 

When a structure iR place<l upon larnl of another to be used uy the builder 
during the pleasure of the land owner, the ownership of the structure by 
its builder an<l his right to remove it when the land owner revokes his 
license, is recognized and implied. 

The same principle applies when a part of the structure or plant is under the 
ground. 

Such plant does not become a part of the realty as a fixture, unless after 
reaimnablc notice to remove it, it is suffered to remain; in which case it 
may be treated as abandoned by the owner. 

ln 1877, plaintiff's predecessor in title built a dam upon land of the tlefend
ant, where there were springs of water, and laid an underground iron pipe 
through the defendant's land and the public street to his own premises. 
The water from the spring ,vas forced through the pipe by a hy<lrnulic ram 
near the dam. At thP same time a tee was put in the iron pipe._iiear the 
defendant's premises, for the purpose of allowing the defendant to take 
water therefrom, if he chose to do so. The builder of this wnter plant and 
his successors in title, including the plaintiff, received water through it from 
that time until in November moo. The plaintiff claimed an easement by 
prescription to take the water in this manner; out the defendant denied 
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this prescriptive right and claims that the plant waR Ro placed urnler a 
license from him to the builder, without conRideration, to be so used until 
the defendant wanted to use the ,,rnter for other purposes; and that the 
builder made no different claim than this. The defendant made no use 
of the tee until Nov., 1900, when without notice to the plaintiff, or request 
to remove, he cut the pipe, stopped the water, connecte(l the pipe with 
his own premises, and drew water therefor through the plaintiff's pipe by 
means of the plaintiff's mm,-thus appropriating to himl'lelf the plaintiff's 
plant to the exclusion of pm plaintiff. 

Ilel<l; that if the defendant had connected with the pipe at the tee, nwl _ 
allowed the water to flow along to the plaintiff, the latter coul<l not com
plain; but to cut off the plaintiff's supply, and take the ,vhole flow to him
self by the agency of the plaintiff's pipe arnl mm, is an injury for whieh 
the defendant is responsible. 

Motion for new trial by defendant. Overruled. 

Action of trespass vi et arrnis, for injuries to plaintiff's water
works situated on defendant's land thus depriving plaintiff's tlwcll
ing-house in Skowhegan of its water supply. 

The declaration was as follows: 

For that John Robinson, on the seventh day of November, A. D. 
nineteen hundred, at said Skowhegan, with force and arms, dng up, 
cut, mutilated, plugged and destroyed the iron water pipe of the 
plaintiff which conveyed and conducted the water to plaintiff's 
dwelling-house and stable, which said pipe was of great value, to 
wit, of the value of $500--whereby the plaintiff has been deprived 
of his supply of water for his said dwelling-house and stable, 
and hath suffered great loss and damage by reason of sai(l defi.m<l
ant's trespass as aforesaid, _ to wit, the sum of one thommrnl 
dollars, said iron pipe being located and lying along the highway 
known as Middle street in said Skowhegan. 

· And for that the said John Robinson at saitl Skowhegan, on the 
seventh day of November, -A. D. 1900, with force and arms, alHl 

with the intent and design to injure the said plaintifl~ di(l then awl 
there break open a certain building belonging to the plaintiff~ known 
as the ram house, and remove the door and lock therefrom, of the 
value of five dollars and took and carried them away, and converk<l 
and disposed of the same to his own use, all of which said acts and 
trespasses were without the consent of the plaintiff, all of which is 
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against the peace of our state and contrary to the statute and to the 
damage of said plaintiff, (as he says) the sum of one thousand dollars. 

The plea was the general issue. 
The facts appear in the opinion. 
E. F. Darifo1·th ancl S. W. Gould; A. J{. Bntler, for plaintiff. 
E. N. Merrill, for defendant. 
Parol license gives no indefeasible power or authority to exercise 

.a continuing privilege on another's land, even when carried into 
execution and upheld by acts done in pais, in accordance with its 
terms. Prince v. Case, IO Conn. 375, 27 Am. Dec. G75; Hazelton 

v. Pntnrim, 54 Am. Dec. 158; Hodgldns v . . Phrringfon, 150 Mass. 
19, 15 Am. St. IG8, 5 L. R. A. 209; Cook v. Stem·ns, 11 Mass. 
533; Dcwk v. John.r;;ton, 55 Pa. St. 164, 93 Am. Dec. 732. 

No permanent interest in land by way of casement can be created 
by parole under the statute of frauds. Fulw· v. Dean, 26 Mo. 116, 
G9 Am. Dec. 484; Pitkin v. Long L B. R. Co., 2 Barbour's Chan. 
221, 47 Am. Dec. 320; Law1·ence v. Sprinyer, 49 N. J. Eq. 289, 
31 Am. St. 702, and note; Pntne.11 v. Day, 6 N. H. 431, 25 Am. 
Dec. 470; Mnrrifonl v. Whitney, 15 vV ernl. 380, 30 Am. Dec. 60, 
and note. 

A license is distinguished from an easement in the fact that the 
latter al ways implies an interest in the land upon which it is imposed 
and can only he created by deed. Clm·k v. Glicldcn, 60 Vt. 702. 

Occupation of a lice_nsee or other permissive occupant, not claim
ing title, cannot he aclverse to the true owner, and therefore cannot 
hy lapse of time be l'ipened into a right. Luce v. Oar·lc.11, 24 vV end. 
451, 35 Am. Dec. (1:37, and note. S:1eh occn1ntion gives no interest 
in the land. Mnntford v. Whitney, 15 Wend. 380, 30 Am. Dec. 
GO; Vol. 13 Am. & Eng. Encl. of Law, p. 514. 

It is strictly confine<l to_ the original prtrties; is purely a personal 
privile6e arnl nnlcsf. conplecl with an interest is 119t assignable and 
can operate neither for nor against a thir<l party. One may sec fit to 

grant a privilege to "A," when not to "B." I[owcs v. Ball, 7 Barn. 
and Cress. 481; P'l·ince v. Orrse, 10 Conn. :37f>, 27 Am. Dec. G75; 
Emerson v. Fi8lc, 6 Maine, 200, 19 Am. Dec. 20G; I-f-ill v. Cuttin.CJ, 
113 Mass. 107. 
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A license is a complete answer and defense to a claini of adverse 
possession set up Ly the licensee. ..Morse v. ~Villfrirns, G2 Maine, 
445; Luce v. Ca/f'le,1/, 24 Wend. 451, 35 Am. Dec. G37; Ornalui 

Co. v. Tabor, 13 Col. 41, 16 Arn. St. Rep. 185. 
The doctrine of the early cases which converted an executed 

license into an casement is now generally discarded as being "in the 
teeth of the statute of frauds." And referring to these decisions, 
lVIr. Chitty says concisely, "however a court of equity might, under 
strong circunu;tanccs, interfere against 8uch a party by injunction 
and decree a conveyance, it is clear that such a doctrine at law is not 
tenable." 1 Chit. Gen. Pr. 13U. 

The cases of Ricker v. Kelley, l Maine, 117, 10 Am. Dec. 38, 
arnl Ulerwmt v. D~ir,qin, 5 M·1ine, U, have now little following, and 
the ca8e of Bel'icli v. Kern, 14 Serg. & Rawle, 2G7, 1G Arn. Dec. 
4U7, which was an action at law for damage:-, in favor of the licensee, 
are followed in but few states. Joltn~on v. Sliillrnan, 2U Minn. 95, 
43 Am. Hep. 192. 

A parol license to lay and use sewer pipe upon the land of another 
in the absence of agreement or consideration, may be revoked at the 
ple~tsure of the licensor, withont notice to the licensee, although he 
Ins made expenditures; aml a severance of the pi pc between the 
lands of the licensor and the licensee is a revocation of such license. 
Pitzrnu.,n v. Boyce, 111 Mo. 387, 33 Am. St. 536. 

In a case where the licensee at considerable expense cut a drain in 
the licensor's laud, Ly which the water of a spring flowe(l to his own 
land, and after enjoying it for some years, the licensor revoked the 
license and stopped it, the licensee was heltl to be without remedy. 
Cases cited in Pitzrnnn v. Boyce, supra. • 

See also note to Johnson v. Skillman, supra; Jiorse v. Copeland, 
2 Gray, 302, 305. 

Parol agreement for the use of the water of a spring on the land 
of another is a mere license revocable at the pleasure of the person 
granting it or his heirs or assigns. 01'onldiite v. Oronkhitc, U4 N. 
Y. 323; Taylor v. Gerrish, 59 N. H. 5G9. 

Counsel also cited: Am. & Eng. l~ncl. of Law, Vol. 13, 54 0; 

11Ion;c v. Williarns, G2 Maine, 445. 
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SrrTING: vVI8WELL, U. J., E.1\IERY, STROU'l', SAVAGE, POWERS, 

SPEAR, JJ. 

STROUT, J. In the summer or fall of 1877, Mr. Sayward, a 
former owner of the premises now owned by the plaintiff, built a 
dam upon land of the defendant, where there were springs of water, 
and laid under ground an iron pipe through defendant's land and the 
public street to his premises. The water from the spring was forced 
through the pipe by a hydraulic ram located at or near the dam, 
over which Sayward erected a structure, called the ram house. 
From that time until the pipe was cut by the defendant, in N ovem
her, lUOO, Sayward and his successors in title, including the plaintiff'.. 
received water for domestic use upon the premises now owned by 
the plaintiff. The plaintiff claimed an casement by prescription to 
take the water in this manner. This was denied by the defendant, 
who claimed that the dam, )Yater-pipe and ram were placed there 
by Sayward hy license of defendant, without consideration, to be 
w,ed by Sayward until the defendant wanted to use the water for 
something else, and that Sayward never claimed the right to draw 
water from that spring any longer than defendant saw fit to give it 
to him. Sayward remained the owner or occupant of the premises 
supplied with water by this pipe until June 21, 1899. · Defendant 
claimed the right to revoke the license. Under this claim, he cut 
the pipe and stopped the flow of water to plaintiff~ and connected 
the pipe with his own premises, and received there the whole flow 
from the spring through the plant built and established by Sayward. 

If we assume that the defendant's contention is correct, and that 
he had the right, at his pleasure, to revoke the license, and stop 
the flow of water to plaintiff's premises, what were the legal rights 
of the parties, in relation to the ram and pipe as affected by the 
act of the defendant? The license to Sayward to lay his pipe and 
draw water by the same implied an authority to him, in case the 
defendant revoked the license, to go upon the premises and remove 
the ram and pipe. A structure placed upon land of another to be 
used by the builder during the pleasure of the owner of the land, 
the ownership of the structure by the builder and his right to 
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remove it when the land owner revokes his license, is recognized and 
implied. The principle is the same if, as in this case, a part of the 
plant is under ground. Such plant does not become a part of the 
realty, as a fixture, unless after reasonable notice to remove it, it is 
suffered to remain; in which case it may be treated as abandoned by 
the owner. 

Here the defendant, without notice to the plaintiff' or request to 
remove, cut his pipe. While he had the right, upon defendant's 
contention, to stop the flow of water by any means not destructive to 
the pipe, he had no right to i1tjure or destroy that. But he did 
more; he not only cut the plaintiff's pipe, and stopped his water, but 
he connected the pipe with his own premises, and drew water there
for through tl1e plaintiff's pipe, by means of plaintiff's ram, thuH 
appropriating to himself the plaintiff's plant, to the exclusion of the 
plaintiff. 

When Sayward put down the pipe, he put a tee in it near defend
ant's premises, for the purpose of allowing defendant to take water 
therefrom if he chose. This he never did, until he cut the pipe. 
If he had connected with the pipe at the tee, and allowed the water 
also to go on to plaintiff~ the plaintiff could not complain. But to 
cut off plaintiff's supply, and take the whole flow to himself~ by the 
agency of plaintiff's pipe and ram, was an injury for which the 
defendant is responsible. 

It is expressly conceded by the learned counsel for the defense, 
that if there is any liability of dcfendallt, the damageH arc not 
excessive. 

jJ,[olion overruled. 
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EDWIN C. SWIFT, and another, vs. JOHN H. WINCHESTER. 

Penoh-;cot. Opinion July 2, 1902. 

Ini,ulvency. lJii,clwrge. Fureign Creditor. Concealed Identity . 

A di:-;charge in irn;olvency is voi<l as against non-resident creditors who have 
not 1mule the1nsd ves voluntary arnl consenting parties to the proceeding, 
by proving their claims, accepting dividends, or otherwise. 

The effect of a discharge in insolvency depends upon the authority of the 
court which granted it, awl not upon the conduct of the parties. 

Tlte true grournl upon which such a tlischarge is voitl as against non-resident 
creditors i:,, that the insolvency court has no juris<liction over them. 

Though the debt in suit was contracted with the plaintiffs, while doing busi
ness in this :,,tate urnler a name and style which did not disclose their 
i(lentity, nor their resi(lence, and by which the defendant was led to 
believe that he was dealing with a n·si<lent concern, the defendant's dis
charge in insolvency is not a Lar. 

Agreed statement. Judgment for plaintiff. Assumpsit for beef 
and packing-house prodnets sold and delivered between September, 
1881, and October, 18H2. 

The plaintiffs were doing business m Bangor under the ~tyle of 
the Bangor lleef Co. 

The facts arc stated in the opinion. 
B. 0. A<lcliton ancl D. W. Nason, for plaintiffs. 
D. D. 8tcwwrt, for defondant. 
The case at bar falls directly within the principles established by 

this court in French v. Robinson, 8G Maine, 142, 41 Am. St. Rep. 
533, and has the support of every reason upon which those principles 
arc based. 

• 
The plaintiff.-, were seeking some supposed advantage from their 

conduct and the concealment of their identity; "they should suffer 
any disadvantages as well." 

All the facts were artfully concealed from the defendant. But the 
plaintiffs well knew that defendant, dealing with an undisclosed 
agent, had the right to treat him as the principal, and could main-
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tain any suit against him for ariy defect in the goods sold, and could 
set off any debts he might have against such agent. 

"One who acts as the agent of an undisclosed principal, may be 
treated as principal by the party with whom he deals." Nolan v. 
Clark, 91 Maine, 38; Welch v. Goodwin, 123 Mass. 71, 77, 25 Am. 
Rep. 24; Osborn v. U. S. Bani.:, 9 Wheat. 843. 

Had the agent disclosed his principal and defendant thereupon 
refused to purchase the goods, the parties could then· have made a 
binding agreement, that, if later made necessary by stress of proper 
circumstances, defendant might have the benefits of the insolvent 
laws of Maine. And by such an agreement plaintiffs would be 
"submitting himself and his claim" to the j urisdietion of the Maiue 
court within the doctrine of Pullen v. llillrnan, 84 Maine, 129, 130, 
30 Am. St. Rep. 340. 

Counsel also cited: Woodbridge v. Allen, 12 Met. 470, 473; 
Blanchard v. Russell, 13 Mass. 1, 8, 7 Arn. Dec. 106; 11,Iay v. Breed, 
7 Cush. 15, 38, 54 Am. Dec. 700. 

SIIT'l'ING: WISWELL, C. J., EMERY, STROUT, SAVAGE, POWERS, 

SPEAR, JJ. 

SAVAGE, J. T'he plaintiffs, who arc non-residents, bring this ac
tion to recover the price of meats sol<l to the defendant in Bangor. 
In defense, the defendant sets up a discharge from his debts under 
the insolvent laws of this state. 

It is .a well settled and familiar rule of law, which needs only to 
be stated, that a discharge in insolvency is void as against non-resident 
creditors who have not made themselves voluntary and consenting 
parties to the proceeding, by proving their claims, accepting divi
dends, or otherwise. Felch v. Bugbee, 48 Maine, 9, 77 Am. Dec. 203; 
Hills v. Carlton, 74 Maine, 156; Pullen v. Hillrnan, 84 Maine, 129, 
30 Am. St. Rep. 340; Silverrnan v. Lessor, 88 Maine, 599; Baldwin 
v. Hale, 1 Wall. 233. It is admitted that the plaintiff.-, in this case 
did not in any manner participate in the insolvency proceedings of the 
defendant. 

But it appears that the plaintiffs at the time the meats in question 
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were sold were doing business in Bangor, under the name of the 
Bangor Beef Co.; that their general manager was a citizen of Bangor; 
that the sign upon the plaintiffs' store was "Bangor Beef Co.;" that 
all of the transactions of the plaintiffs were done solely under that 
name; and that their individual names nowhere appeared. It is 
admitted that until the commencement of this suit the defendant had 
no know ledge that the plaintiffs had any interest in, or connection 
with, the store of the "Bangor Beef Co.," or the property in it, but 
supposed that he was trading with an incorporated company. 

Upon these facts the learned counsel for the defendant urges that 
the manner in which the plainti-ff.'3 conducted their business was 
fraudulent as to the defendant, that it was a suppression of the trnth, 
and that thereby the defendant was falsely entrapped into trading 
with them. It is claimed that had the defendant known the truth 
he would or might have refused to trade with the plaintiffs, incur
ring debts which would not be barred by a discharge in insolvency, 
and that by means of the alleged fraudulent conduct of the plaintiffs 
he has been put into a false position and thereby injured. And it is 
argued thaf the plaintiffs, having thus induced the defendant to 
believe that he was trading with a citizen of the state, should he 
treated as such citizens are, and that their claim should be barred by 
his discharge in insolvency. 

We do not, however, think the defendant's premises are sound in , 
fact. The plaintiffs had a right to do business under the name of 
the Bangor Beef Co. if they chose to do so, and the case does not 
show that they in any manner transcended their legal rights. But 
were it otherwise, the result claimed by the learned counsel would not 
follow. 

The effect of a decree of discharge in insolvency, in this respect, 
depends upon the authority of the court which granted it, and not 
upon the conduct of the parties. As was said by the court in Pullen 
v. Hillrnan, supra, the question "is one of jurisdiction." The cases 
in the supreme court of the United States seem to establish the doc
trine that the true ground upon which such a discharge is void as 
against non-resident creditors is that the insolvency court has no 
jurisdiction over them. In Gilrnan v. Lockwood, 4 Wall. 409, it is 
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said : -" Insolvent laws of one state cannot discharge the contracts 
of citizens of other states, because spch laws have no extraterritorial 
operation, and consequently the tribunal sitting under them, unless 
in cases where a citizen of such other state voluntarily becomes a 
party to the proceeding, has no jurisdiction of the cause." In Denny 

v. Bennett, 128 U. S. Mn, Miller, J., said :-"Whatever the court 
before whom such proceedings are had may do with regard to the 
disposition of the property of the debtor, it has no power to relieve 
him from the obligation of a contract which he owes to a resident of 
another state, who is not personally 1-mhject to the jurisdiction of the 
court." See also, 1-Iarmnond Bc<f and Pr<mi.-;ion Co. v. Bc.-;t, 91 
Maine, 431, 42 L. R. A. 528; JJin1·ph!J v. Jlanniny, 134 MaH8. 488; 
JIJiwray v. Bouert8, 150 Mass. 35:3, 15 Am. St. 11cp. 209, G L. IL 
A. 346, and note; Coolv v. lll<!ff'at, 5 Howard, 309. If a non
resident creditor voluntarily partieipateH in tht> i11Holvency proceed
ings of his debtor, he sul~ects himself to the juris(liction of the court 
and is hound by its decrees. But if he stands aloof, he remains 
independent of the jurisdiction of the court, and his right of action 
upon a contract with his debtor i8 not thereby impaired, no matter 
what his conduct may have been. Thc8e plaintiff;; resided beyond the 
jurisdiction of the insolvency court which clecreed a discharge to the 
defendant. There was no power in that court to reach them. It 
had no jurisdiction over them. Its decree could not deprive them 
of their right of action. Hence the discharge of the clefondaut in 
insolvency is not a defense to this action. 

The case of .French v. Robinson, 8G Maine, 142, 41 Am. St. Hep. 
533, cited and relied upon by the <lefoll(lant 18 Hot like the one at 
bar. There the non-resident owners of a note assigned it to a 
citizen of this state, for a nominal consideration, in order that he 
might sue upon it in his own name in this state. The assignee 
recovered judgment, and in a snit on that judgment, a plea of dis
charge in insolvency was interposed. The court held that the 
plaintiff was the legal owner of the judgment, while the original 
asRignors were equitable owners only, and that because the legal 
owner was a resident of the state the <liHchargc was a defense. It was 
declared that "the insolvency court deals with the legal owners of 
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demands ordinarily." The doctrine of the opinion in that case is 
not applicable in this one. There the legal creditor was a resident, 
here the creditors were non-residents. There the legal creditor was 
subject to the jurisdiction of the insolvency court, here the creditors 
were not. The defense fails. The amount of the debt sued has 
been fixed by the stipulation of the parties. 

Jitclgment for plaintfffs for $1.97.124 
and interest frorn the date of the writ. 

CHARLES A. BRADFORD vs. ELrnABETH H.A w1nl"R. 

Waldo. Opinion July 2, 1902. 

Ji'ence Viewers. Election. Appointment. R. S., c. 22, ?, (j ,· c. 8, ?,?, 12, 13, 14, 2[;. 
Stat. 1897, c. 280. 

Under the statutes of this state, as they existed in 1898, the selectmen of 
a town were not authorized to act as fence viewers. 

The office of fence viewer, since the act of 1897, chap. 280, must either be 
filled by election at the annual town meeting, or by appointment by the 
selectmen. 

Agreed statement. Judgment for defendant. 

Special action on the case for double the cost of defendant's 
portion of a line fence. 

The facts appear in the opinion. 
Jos. Williarnson, for plaintiff. 
W. P. Thornpson, for defendant. 

SITTING: WISWELL, C. J., EMERY, STROUT, SAVAGE, POWERS, 
PEABODY, JJ. 

WISWELL, C. J. This is an action brought under the provisions 
of R. S., c. 22, § 6, to recover double the cost of building the por
tion of a partition fence that was assigned by persons acting as fence 
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viewers to be built by the defendant. The selectmen of the town 
acted as fence viewers in the proceedings upon which this suit is 
based, and the question presented is, whether under the law as it 
existed at that time, during the year 1898, and the admitted facts, 
the selectmen of the town had authority to act in that capacity. 

Revised Statutes, c. 3, § 12, provides for the election of various 
town officers, including two or more fence viewers, at the annual town 
meeting in March. Section 13, prior to the amendment later referred 
to, provided for the election of certain officers, not including fence 
viewers, by ballot, and for the election of "the other said officers by 
ballot or other method agreed upon by vote of the town." Section 
25, contains this provision: "If a town neglects to choose fence view
ers at its annual meeting or the persons chosen fail to qualify, the 
selectmen shall act in that capacity." By chap. 280, public laws of 
1897, § 13, above referred to, was amended so as to read as follows : 
"Moderator, town clerk, selectmen, assessors, and overseers of the 
poor, treasurer, auditor, school committee, and town agent shall be 
elected by ballot, and the other said officers by ballot or to be 
appointed by the selectmen." 

At the annual town meeting in the town of Knox, in March, 
1898, there was no election of fence viewers by ballot, but three 
persons were chosen to that office by hand vote, such method not 
having first been agreed upon by vote of the town. These persons 
so chosen were sworn, and upon one occasion prior to the commence
ment of proceedings in this matter acted in that capacity. 

On June 28, 1898, the complaint, which was the commencement 
of the proceedings relied upon by the plaintiff in this suit, was made 
to the selectmen as fence viewers, and on that day two of the three 
selectmen, although one of them was not sworn as a fence viewer 
until the next day, gave the notice required by statute and com
menced to act as fence viewers in this matter. The other selectman 
took no part in the proceedings. On Aug. 10, 1898, two of the 
selectmen appointed as fence viewers the same persons that were 
informally chosen to that office at the March meeting. The proceed
ings upon which this action is based were not commenced until sub
sequent to that <late. 
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The plaintiff's claim is, that because there was no election of fence 
viewers by ballot, no other method having been agreed upon by vote, 
there was no election at all, and that consequently in accordance 
with the provisions of § 25 already referred to, the selectmen were 
authorized to act in that capacity. Such was undoubtedly the plain 
provision of the statute in case of the neglect to elect such officers 
at the annual town meeting, or the failure upon their part to 
qualify. But the effect of chap. 280, public laws of 1897, was to 
make it mandatory upon the selectmen to appoint certain officers, 
including fence viewers, if they were not elected by ballot at the 
annual town meeting. 

Prior to this amendment the selectmen had the power to make 
appointments for the purpose of filling vacancies caused by the 
failure of the town to elect at the amrnal town meeting any officer 
not required to be elected by ballot. R. S., c. 3, § 14. The only 
purpose of the act of 1897, was to make the duty of the selectmen 
to fill such vacancies by appointment. This act is inconsistent with 
and repugnant to the section which provides that in the event of 
a failure to elect fonce viewers, the selectmen should act as such, 
and, in accordance with the well established rule, this later act must 
be held to have repea,led by implication that section of the revised 
statutes. Smith v. Sullivan, 71 Maine, 150. 

It follows that the selectmen would not be authorized to act as 
fence viewers in any event; that this office must either be filled by 
election at the annual town meeting or by appointment by the select
men. This action consequently cannot he maintained. In ac
cordance with the stipulation of the report, the entry will be, 

PlainI{fl nonsuit. 
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MrMA F. KIMBALL, hy Pro Ami, vs. LILLIAN P. PAGE. 

Penobscot. Annt.mnccd April 8, 1H02. Opinion July 15, 1902. 

Pleading. Slander. 

In a (leclaration for slander, the plaintiff alleged in the first count in the writ 
that "Mirna stole the pin." In her testimony the plaintiff said the lan
guage was " Mima stole the buckle." A variance was claimed. lfeld; that 
in actions for slander, the law requires strict proof of the words as alleged ; 
any material variance being fatal. 

But in this writ there was a second count, which av'erred that defendant 
charged the plaintiff with the crime of larceny, in which the Rpecific wonlR 
Rpoken were not stated. Held; that a declaration in this form is good. 

Urnler this count any language which charged larceny would sustain it. 
Whether the language ,yas "Mirna stole the pin" or "Mima stole the 
buckle," was immaterial, as in either form larceny was charged. As 
applied to this count, the instruction excepted to, that "it would b(~ sufli
cient compliance if in this case the allegation was, Mima stole the pin, and 
the proof waR, Mirna stole; those two words being sufficient to impute to 
another the commission of this crime of larceny," is correct. 

The verdict was general, and can be sustained upon the second count, and 
the defendant has not been harmed. 

Motions and exceptions by defendant. Overruled. 
Case for slander. The slander was in the words: "Mirna stole 

the pin," "Mirna must have stolen the pin." The second count 
charged the plaintiff" with the crime of larceny." 

H. H. Patten, for plaintiff. 
1: J. Martin ancl H. M. Cook, for defendant. 
Counsel cited, on the exceptions: Whiting v. Sniith, 13 Pick. 364, 

371; Cratty v. Morrisey, 40 III. 477; Payson v. JJ,facornbe1·, 3 
Allen, 69; Chapin v. White, 102 Mass. 139; Sarifonl v. Gaddis, 15 
III. 229; Walters v. Mace, 2 B. & Ald. 756, 1 Chitty's Rep. 507, 
18 E. C. L. 149; Garclnc1· v. Self, 15 Mo. 480; Bitndy v. Hm·t, 46 
Mo. 460; 2 Am. Rep. 525; Ratcrijf v. Shubely, Cro. Eliz. 224; 
Greenleaf on Evidence, 14th Ed. Vol. 2, § 414; E<stc.-; v. Ji;stes, 7 5 
Maine, 478, 481. 
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On the general motion: Stacy v. Pm·tland Pub. Co., 68 Maine, 

279; Gilmore v. Mathews, 67 Maine, 517; Estes v. E-stes, supra. 

SITTING: EMERY, WHITEHOUSE, STROUT, SAVAGE, POWERS, JJ. 

STROUT, J. A careful examination of the evidence fails to satisfy 
us that the verdict is clearly wrong. The testimony was contradic
tory. The jury saw the witnesses, and was in a better situation to 
determine the facts, than we can be from a printed report. The 
motion to set aside the verdict as against evidence cannot be sustained. 

There is also a motion to set the verdict aside, upon the ground of 
newly-discovered evidence. This relates to alleged conversations 
between the plaintiff and defendant, after the trial, in which it is 
claimed that plaintiff said substantially that her testimony at the 
trial was untrue. The witnesses called upon this motion disagree as 
to important facts-one or more of them saying that plaintiff said at 
the interview with defendant that her testimony was true, others 
testifying to same conversation, state the contrary. The defendant 
says she did not send for plaintiff-a witness called by her, says she 
did. There is an air of suspicion attached to this testimony as to 
the interview between the defendant, a mature woman, and the plain
tiff, an inexperienced girl. It seems improbable that plaintiff, after 
the trial and a verdict in her favor, would voluntarily tell the defend
ant that her testimony at the trial was untrue, in its material points. 
Strong evidence is required to satisfy the mind that such statements 
were made. Without fully reviewing this evidence, in view of' its 
improbability, the difference of statement of the various witnesses, 
the condition, age, and relation of the parties, we are not impressed 
with the belief that this evidence, if offered on trial, would or ought 
to change the result'. This motion cannot be sustained. 

Upon the exceptions, the first count in the declaration charges the 
slander to be, "Mirna stole the pin,"-" Mirna must have stolen that 
pin." In her direct examination plaintiff stated that defendant's 
language was, "Mirna stole the pin." On cross-examination, she 
said the language was, "Mirna stole the buckle." Other witnesses 
for plaintiff say the language was, "Mirna stole the pin." Defend-
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ant claimed a variance between the allegation and proof. The pre
siding justice instructed the jury that "the allegation must equal 
or exceed the proof",-"the words must be the same, but 
they need not be all the words that are alleged." "It would be 
sufficient compliance if in this case the allegation was, Mirna stole 
the pin, and the proof was, Mirna stole : those two words only being 
sufficient to impute to another the commission of this crime of lar
ceny; that would he sufficient even if the further qualifying words 
were not used." To this ruling exception is taken. 

It is the general rule in actions for slander, where the words 
spoken are set out in the declaration, that they must be proved 
strictly as alleged. In the early cases in this country and in Eng
land, the slightest variation in the words proved from those alleged, 
was held to be fatal. But this rule has been somewhat modified, and 
it is now held that "material words, those which are essential to the 
charge made, must be proved as alleged, and cannot be supplied by 
equivalent words, as words in one language by a translation into 
another. But in relation to unimportant, connecting or descriptive 
words, some latitude is allowed." "But even. now the form of 
expression cannot be varied so far as to substitute the second person 
for the third, as you for he, or the reverse. Whiting v. Srnith, 13 
Pick. 364. In Chapin v. White, 102 Mass. 139, it is said that "if 
the pleader adds any allegation which narrows and limits that which 
is essential, it becomes descriptive, and must be prove<l as alleged. 
It identifies the ~lander." In this count, the charge is that of steal
ing a pin. That charge was not sustained by proof of a charge of 
stealing any other article. Defendant could not justify by proving 
the larceny of anything else. Although the charge of stealing would 
imply a criminal offense, it is not the identical offense which this 
count alleges that was charged by the defendant. The instruction 
that it was sufficient to prove that defendant said the plaintiff stole, 
was erroneous, as applied to the first count. Estes v. E')tes, 75 
Maine, 478. 

But the second count alleges that defendant charged the plaintiff 
"with the crime of larceny," without setting forth the lauguage of 
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the slander. This general declaration for slander charging a crime, 
is good. If the defendant desired, under it, she could call for a 
specification of the language, but this was not done. This form of 
declaring was sustained before the separation of Maine from Mas
sachusetts in Nye v. Otis, 8 Mass. 122, and has been upheld by this 
court in Triie v. Plumley, 36 Maine, 466; B1.l1·bank v. Honi, 39 
Maine, 233 ; Small v. Clewley, 60 Maine, 262. 

Under this count evidence that defendant charged plaintiff with 
the theft of a buckle, or of a pin, would be sufficient to sustain the 
averment. As applied to this count, the instruction that it was suf
ficient to prove that defendant said Mirna stole, is unol~jectionable. 
Stealing is larceny. To charge that plaintiff stole, is to make a 
charge of larceny, and it is immaterial what article was charged to 
have been stolen. The slander could be justified by proof of the 
stealing of anything. 

The verdict was general, and can be sustained upon the second 
count. Applied to that, the instruction was correct, and the defend
ant has not been harmed. 

Mot-ions and exception.'? over1·uled. 



Me.] COTE V. BIDDEFORD. 491 

DANIEL COTE vs. CITY OF BIDDEFORD. 

York. Opinion Ju]y 15, 1902. 

O.ffice-Abanllonrnent of. (}i.ty Marshal. Removal. JJilldeford Police Board. 
New Trial. f:)

1pec. Laws 1893, c. 625. 

A verdict in plaintiff's favor for the salary of an office, in the absence of con
tractual relation, cannot be upheld, when, from the circumstances and 
plaintiff's conduct, it appears that he had abandoned arnl relinquished 
the ofllce arnl its emoluments, to the extent of acquiescing in his removal 
and failing, for yearn, to make any pretense to be longer its incumbent or 
entitle<l to the salary, although not admitting the legality of his removal. 

Nearly seven years after his attempte<l removal from the office of city mar
shal of Biddeford, by the police boar<l of that city, and nearly a year after 
the filing of his voluntary petition in bankruptcy, in which he made no 
mention of any claim against the city,-the plaintiff, claiming that the 
action of the boar,l to remove him was ineffoctual, brought suit to recover 
the salary for the period subsequent to filing the petition. 

The following facts appeared: 

From the time that notice was given to plaintiff of his removal, he never 
performed, nor attempted to perform any <luties of the oflice. 

He engaged in other occupations during all the years intervening !Jetween 
the attempted removal and the commencement of suit. 

Ile never made any claim or demand for compensation, thus allowing the 
earlier part of his claim to be barred by the statute of limitations. 

Ile made no objection or protest to a pPrfornrnnce of the duties of the office 
or the drawing of the salary !Jy the person appointe<l as his successor. 

Ile never commenced legal proceedings of any kirnl, except this suit, to 
either test the title to the office or the action of the board. 

Held; that it was the duty of plaintiff to seek to be reinstated in his office 
by formal dema'nd, and, if neces:,mry, by appropriate legal proceedings; 
and, not having done so, under the circumstances, he cannot maintain an 
action for the salary. 

See Andrews v. Biddeford, 94 Maine, 68. 

Motion by defendant. New trial granted. 
Assumpsit for the salary of the office of city marshal of Biddeford, 

from January 24, 1899, the day after plaintiff filed a voluntary 
petition in bankruptcy, to the date of the writ, being 422 days at $2 
per day. 
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The plea was the general issue with the following brief statement: 
"If the plain ti ft ever had a valid cause of action as he alleges, it 

has long since been lost by his abandonment of the office upon which 
his alleged claim is founded." 

The facts appear in the opinion. 

Enoch Foster; G. F. and Lerny I-Ialey; R. B. Seidel, for 
plaintiff. 

Among other things counsel argued : "vVhcn a question of frtct 
is expressly submitted to a jury on conflicting evidence, their verdict, 
in the absence of prejudice shown, will not be set aside, if it is 
founded on evidence in its support, though the preponderance is 
against it." G1·egor v. Cady, 82 Maine, 131. 

N. and I-L B. Cleaves, mu.l C. S. Perry; Frank W. llovcy, city 
solicitor; B. F. Cleaves, H 1: Wcitc1·hmlsc and G. L. Emery, for 
defendant. 

SrrTING: WISWELL, C. J., EMERY, \Vnn'EHOUSE, Srrnourr, PEA-

BODY, JJ. 

vVrsWELL, C. J. On March 27, 1893, the plaintiff was duly 
elected eity marshal of the city of Biddeford for the municipal years 
of 1893 and 1894, by the city council of that city, and upon the 
same day he qualified by taking the oath of office. On the next day 
an act of the legislature providing for the establishment of a board 
of police of the city of Biddeford, chap. G25, special laws of 1893, 
went into effect. This police board was given authority by the act, 
"to appoint, establish ancl organize the police force of said city, in
cluding the marshal and deputy marshal, and to remove the same 
for cause and make all the needful rules and regulations for its 
government, control and efficiency." It was provided by the act 
that the members of the police force in office when the members of 
the board of police were first appointed, should continue to ho]<l 
their offices until removed by the board. 

This police board organized just prior to July 1, 1893, and upon 
that day entered upon the performance of the duties for which it 
was established. One of its first acts was to attempt to remove the 
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plaintiff from the office of city marshal and to elect one Charles B. 
Harmon as his successor in that office without making any charges 
against the plaintiff, or assigning any cause for his removal or giving 
him any notice of their proposed action. Two days later, on July 
3, the board gave notice to the plaintiff of his removal and of the 
election of his successor. 

Nearly seven years later, on March 22, 1900, the plaintiff, claim
ing that the action of the police board in attempting to remove him 
from office was ineffectual, and that he had continued to hold the office 
of city marshal from the time of his election in 1893 up to the date of 
hi~ writ in 1900, commenced this action to recover the salary of the 
office from ,January 24, 1899, to the date of his writ. The reason 
why the account sued did not commence back of the date named, 
being undoubtedly, that on ,January 23, 1899, the plaintiff filed his 
voluntary petition in bankruptcy. At nisi prius the trial resulted 
in a verdict for the plaintiff for the amount claimed, and the case 
comes here upon the defendant's motion for a new trial. 

It is undoubtedly true that the action of the police board in at
tempting to remove the plaintiff and to elect a successor in the office 
was unauthorized and void. The plaintiff had been elected to the 
office just prior to the time when the act creating the board of police 
went into effect and he could only be removed for c~iuse. Andrew8 
v. Police Board of Biclcl<forcl, 94 Maine, 68. But it does not by 
any means follow, from the fo,et that the plaintiff was city marshal 
in 1893, and that the attempt tu remove him from that office on 
,July 1, of that year, was ineffectual, that he c~ntinnell to hold the 
office for the period embraced in his account sued, and during all the 
intervening years. 

In fact, notwithstanding the verdict of the jury in his favor, we 
are entirely satisfied from all of the circumstances of the case, and 
especially from the plaintiff's conduct for years prior to the com
mencement of the account sued, that long before that time he had 
voluntarily relinquished and abandoned the office and all claims to 
its emoluments; that although he did not admit the legality of his 
removal or the power of the board to make a removal in that way, 
he for years before the commencement of the account sued had 
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acquiesced in the result of the action of the police board, and had 
made no pretense to be longer an incumbent of the office or entitled 
to the salary attached thereto. 

It would not be profitable to here matte an analysis of the tes
timony or to refer at any considerable length to the facts which force 
us to this conclusion. It is sufficient to refer to the following as 
some of the salient features of the case. From the time that notice 
was given to the plaintiff of his removal from office, he never per
formed nor attempted to perform any of the duties of the office. 
He engaged in other occupations during all of the years that inter
vened between the attempted removal and the commencement of this 
suit. He never made any claim or demand for compensation, thus 
allowing the earlier part of his claim therefor to be barred by the 
statute of limitations. He made no ol~jection or protei:;t to a perform
ance of the duties of office by the person appointed as his Huccessor 
nor to his regularly drawing the salary attached to the office. When, 
on January 23, 1899, he filed his petition in bankruptcy, he did not 
include in the schedule of his asi:;ets any indebtedness due him from 
the city of Biddeford, although, if the position now taken by him is 
true, the city at that time was indebted to him for salary to an 
amount of over $3000, too large a sum to be inadvertently omitted ; 
the attempted explanation of this omission is unsatisfactory. 

But stronger than all of thei:;e circumstances is the fi1ct, we think, 
that from July, 1893, until the commencement of this action on 
March 23, 1900, he never commenced any legal proceedings of any 
kind to test the title to his office or the legality of the action of the 
police board. It is true that at first he thought of commencing 
proceedings for the purpose of ascertaining his righ,ts and employed 
counsel with this purpose in view, but_ such proceedings were never 
commenced, and within a comparatively short time all idea of com
mencing them was abandoned. 

A portion of the language of the opinion of the court in the case 
of Phillips v. Boston, 150 Mass. 491, very similar to this, is so 
applicable that we quote therefrom: "If, having it in his power to 
reinstate himself, or be reinstated by proper proceedings, in an 
office from which he has been wrongfully but actually removed, 
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an<l he makes no effort to that end, but submits for a long term of 
year; to the removal, the inference is inevitable that he waives his 
right thereto during that period." Again: "If his removal was 
unlawful, it was in his power to bring up the proceedings of the 
board by petition for certiorari, by which its action could have been 
quashed and the petitioner afterwards restored by a mandamus to 
his public office. It was his duty to initiate this promptly, and not 
to wait, and seek, after ten years of apparent acquiesence, to main
tain that during all this time he was of right entitled to a public 
office in which he made no effort to be reinstated, and the duties of 
which he did not attempt to perform. It was especially the duty of 
the plaintiff to seek to be reinstated in his office by formal demand, 
and, if necessary, by appropriate legal proceedings, in view of the 
peculiar relation in which he stood to the defendant, of which he 
now seeks to avail himself." The court going on to explain that 
the plaintiff; as the plaintiff in this case, had no contractual relation 
with the defendant city, but was a state officer appointed to preserve 
its peace and to execute its laws as well as the ordinances of 
the city. 

It is impossible for us to believe that this plaintiff, who for nearly 
seven years remained in apparent acq uiesence with the result of the 
action of the police hoard, who saw another perfiwm the duties of 
the office and regularly draw its salary, without ol~ection or protest 
on his part, who made no demand during all of this time for 
the salary attached to his office of $2 per day, until the earlier 
portion of it even became barred by the statute of limitations, who 
omitted an indebtedness of over $3000, if his prn,ition is true, from 
his bankruptcy schedule, and who never commenced legal proceed
ings of any kind dnring all of these years, claimed during all of 
this period to be an incumbent of the office and to be entitled to 
its emoluments. Upon the other hand, we are forced to the con
clusion that the position now taken by him is the result of an after
thought, attributable, perhaps, to the announcement, on February 
1 7, 1900, one month about before the commencement of this suit, 
of the decision in the case of A nclrews v. Police Boarcl of Biclde-
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for-d, supra, where a similar action of that police board was held by 
this court to have been illegal. 

In coming to this conclusion we do not forget the fact that the 
case has already been submitted to a jury and that the trial resulted 
in a verdict in the plaintiff's favor ; nor do we fail to give the plain
tiff the full benefit of that verdict in the consideration of the question 
as to whether or not a new trial should be granted. But the con
clusion reached by us seems so inevitable and irresistible that we are 
satisfied that the verdict was wrong and should be set aside. 

J}Jot£on sustained. New trial granted. 

STATE OF MAINE v.-;. MA URI<m ,T. qurNN. 

Franklin. Opinion July 15, 1902. 

Trial Jw,tice,-Re;;idence rl. Orirniruil A11peal. R. 8., c. 83, ?, 1; c. 132, ?, 15. 
Stat. 18(j0, c. 164. 

The appointment of a resident of one county to act as a trial jm,tice for 
another county is authorb.:ed by tho statute of this state. 

The defernlant was adjudged guilty upon a liquor search arnl sl'izure warrant 
on March 11, HlOl, by a magistrate in Franklin county, before whom he 
was arraigned, and thereupon he took an appeal to the September term of 
tho supreme jU<licial court for that county; but the next term of that 
court and the one to which he should have taken his appeal, as required 
by R. S., c. 132, § 15, was the .Tune term. 

lleld; that it was the duty of the defendant, if he desired to appeal from the 
judgment of the magistrate, to appeal to the proper court and the proper 
term of court; and having failed to do so, his attempted appeal was a 
nullity, and the judgment of the magistrate below stands against him 
unrevorsed and unaffected by his ineffectual attempt to appeal therefrom. 

Agreed statement. Judgment for the state. 
Appeal to this court below from a judgment of guilty rendered by 

a trial justice, on a search and seizure complaint and warrant, in 
March, 1901. 

Before proceeding to trial respondent seasonably filed a motion to 
dismiss. 
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The justice who issued the warrant and heard the case was H. C. 
Boothby, then and ever since a resident of East Livermore, in the 
county of Androscoggin. He was appointed and commissioned a 
trial justice for the county of Franklin in August, 1894, for the 
term of seven years. 

A municipal court for the town of East Livermore was established 
by act of the legislature made and passed March 10, 1899, and said 
R. C. Boothby was thereafter duly appointed and commissioned 
judge of said court, and at time of issuing the warrant in this case 
was the duly qualified judge of said municipal court. 

H. S. Wing, county attorney, for state. 
E. 0. Greenleaf and 13. Emery Pratt, for defendant. 

SITTING: ,v rs-WELL, C. .T., E.l\IERY, w HITEHOUSE, STROUT, 

PEABODY, JJ. 

WISWELL, C. J. The defendant was arrEsted upon a liquor 
search and seizure warrant. When taken before the magistrate for 
arraignment and trial he pleaded not guilty and waived an examina
tion. Thereupon he was atljudgcd guilty and took an appeal there
from to the September term of the supreme judicial court for Frank
lin county. 

In the appellate court he claimed that the court should not take 
cognizance of his appeal or of the offense charged against him, but 
that he should be discharged for the reasons stated below. The 
case comes to the law court upon an agreed statement of facts, in 
which it is stipulated that this court shall render such decision as the 
case requires. 

The first objection made by the defendant is, that the original 
complaint was made to and the warrant issued by a resident of 
Androscoggin county, who was acting as a trial justice for Franklin 
county, and that the appointment of a resident of one county to act 
as trial jnstice within and for another county was void; that conse
quently the person acting as trial justice in this case had no author
ity to receive the complaint, or to issue the warrant or to act as a 
trial justice for Franklin county. 

VOL. XCVI 32 
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A trial justice is a creature of statute. The office was first created 
iu this state by the legislature of 1860, chap. 164, public law5 of 
l 8G0. There was nothing in that act which required that trial 
justices should be residents of tho county for which they were 
appointed. In fact, the language of the statute, we think, clearly 
shows that no such qualification was intended. It provided for the 
appointment of suitable persons "to be trial justices in the county for 
which they are respectively appointed." There has been no subse
quent change of the statute in that respect. Revised Statutes, c. 83, 
§ 1, is as follows: "Trial justices shall be appointed and commis
sioned by the governor, with the advice and consent of eouncil, to 
act within the county for which they are appointed, and shall hold 
their offices for seven years from the date of their commi~sions." So 
that the appointment of a resident of Androscoggin county to act 
as a trial justice for Franklin county was authorized by the statute. 

The defendant was adjudged guilty by the magistrate on March 
11, 1001. He took an appeal therefrom to the September term of 
the supreme judicial court in Franklin county, but the next term of 
the sn pre me judicial court in Franklin county was the June term, 
and the statute, R. S., c. 132, § 15, requires any person aggrieved 
at the sentence of a magistrate,· if he desires to appeal therefrom, to 
appeal to the next term of the supreme jmiicial or superior court in 
the same county. The June term of the court in Franklin county 
was one to which a criminal appeal may by statute be taken. Welch 

v. Sheriff of Franklin cmmty, 95 Maine, 451. 
The defendant claims that on account of this irregularity the 

appeal is void, and he should be discharged. The appeal is un
doubtedly void. It is not properly before the appellate court. But 
it was the duty of the defendant, if he desired to appeal from the 
judgment of the magistrate, to appeal to the proper ,court, and 
the proper term of court, and having failed to do so his attempted 
appeal was a nullity, and the judgment of the magistrate in the 
original proceeding stands against him unreversed and unaffected 
by his ineffectual attempt to appeal therefrom. 

Appeal di8rnissed. 
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ARTHUR s. Ll'l"l'LEFIELD V8. H. MARCELLUS PRINCE. 

Knox. Opinion July 15, 1902. 

Deed. Record. 1hx-8rile. Non-Resident Owner. R. 8., c. 73, § 8. 8tnt. 1895. 

c. 70, ~ 5. 

In a real action, the defendant relied upon a sale of the premises for the 
non-payment of taxes assessed thereon; and the plaintiff upon a convey
ance from the former owners, non-residents against whom the tax was 
assessed. 

The sale for non-payment of taxes was nmde on the first Monday of Dec. 
18UG. The collector's deed ,vas not received fur record until Oct. 22, l\lOO. 

'The plaintiff obtained hi:,.; deed arnl had it recorde<l nearly a month prior 
to the time that the defendant's deed was recorded. 

It appearing that the defendant's deed was not recorded within thirteen 
months after the day of sale, ( H. S., c. 73, ~ 8) and the plaintiff having no 
knowledge of the prior sale of the property fur non-payment of taxes, or 
the unrecorded deed to the defendant, held; that the plaintiff has the 
better title and ii:,; entitled to judgment. 

On report. Judgment for plaintiff. 

Writ of entry for the recovery of a parcel of land on Chestnut 
street in Camden. 

The plea was the general issue. The case is Ftatml in the opinion. 

C. E. and A. S. L'itllefi,cld, for plaintiff. 

J. H. and C. 0. ]}Iontgornery, for defendant. 

SrrrrING: WISWELL, C. J., EMERY, WHrTEI-11 ,usE, STROUT, PEA

BODY, JJ. 

WISWELL, C. J. Real action. The defendant relies upon a sale 
for the non-payment of taxes; the plaintiff upon a conveyance from 
the former owners, against whom the tax was assessed. 

The plaintiff in argument attacks the sufficiency of every step in 
the proceedings relied upon by the defendant to make out his title, 
from the assessment of the tax- to the time of recording the collec-
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tor's deed. Of the many objections raised to the defendant's title, it 
is necessary to consider only one sufficient objection. 

The sale for non-payment of taxes was made upon the first Mon,
day in December, 1896. The real estate was taxed and sold as the 
property of a non-resident owner. The collector's deed was not 
received for record in the proper registry of deeds until Oct. 22, 
1900. The conveyance from the former owners, against whom the 
tax was assessed, to the plaintiff, was made August 24, 1900, and 
was recorded Sept. 24, 1900. 

The general provision of the statute in relation to the record of 
deeds, is : "No conveyance of an estate in fee simple, fee tail, or 
for life, or lease for more than seven years, is effectual against any 
person, except the grantor, his heirs, and devisees and persons hav
ing actual notice thereof, unless the deed is recorded as herein pro
vided." R. S., c. 73, § 8. But in the case of a sale of real estate 
of a non-resident owner for the non-payment of taxes it is provided 
by statute : " If the deed of land of a non-resident owner is 
recorded within thirte-en months after the day of sale, no interven
ing attachment or conveyance shall affect the title." Chapter 70, 
§ 5, public laws of 1895. 

In this case, the tax collector's deed was not recorded within thir
teen months after the day of sale. Long after the expiration of that 
period of thirteen months, the plaintiff obtained his deed and had it 
recorded n~arly a month prior to the time that the defendant's deed 
was recorded. The case does not disclose that the plaintiff had any 
knowledge of the prior sale of the property for non-payment of 
taxes, or of the unrecorded deed to the defendant. His title is con
sequently the better, and he is entitled to judgment. 

Judgment for plaintiff. 



Me.] PORTLAND V. AUBURN. 501 

CITY OF PORTLAND vs. CITY OF AUBURN. 

Cumberland. Opinion July 15, 1902. 

Pauper. Settlement-Loss of. Residence without the State. R. S., c. 24, ~ 3. Stat. 
1893, C. 269. 

Since the statute of 1890, c. 2G!), amendatory of R 8., c. 24, ~ 3, a pauper, 
who had derived a settlement in Auburn, through her husband, loses her 
settlement there, when her husband has lived five consecutive years 
beyond the limits of the state, without receiving pauper supplies from any 
source within the state. 

It makes no difference that this residence of the husband beyond the limits 
of the state commenced before the enactment of the statute of 1893. 

The validity of the statute and the power of the legislature to change the 
statutory provisions, in relation to pauper settlements and the liability of 
towns for the relief of paupers, are beyond question. 

Agreed statement. Judgment for defenda;1t. 
Action of assumpsit for pauper supplies. 
The case is stated in the opinion. 
G. A. Strout, city solicitor, for plaintiff. 
N. W. Harris, city solicitor, for defendant. 

SITTING: WISWELL, C. J., EMERY, WHITEHOUSE, POWERR, 
SPEAR, JJ. 

WISWELL, C. J. Action of assumpsit to recover for supplies 
furnished a pauper. The case comes to the law court upon an 
agreed statement, from which the following facts appear: The pau
per is a married woman, the wife of one Charles F. Emerson, 
having been married to him during the year 1889; at the time of 
such marriage Emerson had his pauper settlement in the defendant 
city ~ they lived together in that city for about one year after their 
marriage; at the expiration of that time Emerson abandoned his 
wife, left the state of Maine, and has since lived beyond the limits 
of the state, without receiving pauper supplies from any source 
within the state. The pauper, after her abandonment by her hus
band, continued to reside in the defendant city until the year 1896, 
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when she moved to the plaintiff city, and on Jan. 12, 1900, fell into 
distress in that city, and connnenced to receive the pauper supplies 
sued for in this action. 

The only question raised by the parties is, whether, under the 
statutes of this state, the pauper continued to have her settlement 
in the defendant city up to the time that she foll into distress and 
received the pauper supplies sued for. By chap. 269, public laws 
Qf 1893, the following provision was added to § 3 of c. 24 of the 
revised statutes: "And whenever a person having a pauper settle
ment in any town in this state shall hereafter live for five consecu
tive years beyond the limits of this state without receiving pauper 
supplies from any source within this state, he and those who derive 
their settlement from him lose their settlement in such town." 

This amendment is exactly applicable to the admitted facts of' 
this case. The pauper, by her marriage to Emerson in 1889, 
acquired the settlement of her husband; that settlement was then 
in Auburn. But the husband, for more than five consecutive years 
after the amendment of 1893 went into effect, and before this cause 
of action accrued, lived beyond the limits of this state without 
receiving pauper supplies from any source within the state. Thereby, 
in accordance with the express provision of this amendment, "he and 
those who derive their settlement from him" lost their settlement in 
the defendant city. The pauper was one who derived her settle
ment in Auburn from her husband, and she lost her settlement there 
when her husband had lived for five consecutive years, after the 
act of 1893 went into effect, beyond the limits of. this state. 

It matters not that the pauper's husband moved out of the state 
several years before the time that this amendment went into effect 
provided that after that time he continued to live out of the state 
the necessary length of time, without receiving pauper supplies from 
any source within the state. 

Of the validity of the act and the power of the legislature to 
change the statutory provisions in relation to pauper settlements and 
the liability of towns for the relief of paupers, there is no question. 

The entry will therefore be, 
.Judgment for dejendant. 
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JAMES A. PARSONS 

vs. 

LEWIS'I'ON, BRUNSWICK AND BATH SnrnE'r RAILWAY. 

Androscoggin. Opinion July 15, H)02. 

New 1'riul. Newly-Discovered Ev,idence. Cumulative Evidence. J}iscrelfon 
of Court. H. 8., C. 89, e 4-

In granting a new trial upon motion based on newly-discoven'd evidence, 
the true doctrii~e is, that the newly-discovered testimony must be of such 
character, weight and value, considered in connection with the evidence 
already in the case, that it seems to the court probable that on a new trial, 
with the additional evidence, the result would be changed; or it must be 
made to appear to the court that injustice is likely to be done if the new 
trial is refused. 

It is not sufficient that there may be a possibility or chance of a different 
result, or that a jury might be induced to give a different verdict; there 
must be a probability that the verdict would be different upon a new trial. 
But it is not necessary that the additional testimony should be such as to 
require a different verdict. 

If it were true that such new evidence must bE\ of such a character as to 
require a different verdict upon a new trial, as stated in Linscott v. Orient 
Ins. Co., 88 Maine, 497, and State v. Stain, 82 Maine, 472, then it would follow 
as a logical sequence that none but a different verdict would be allowed by 
the court to stand. 

The rule Rtated in those two cases is too strict. It would deprive a party of 
the privilege of having his evidence paRsed upon by a jury, whose peculiar 
province it is to decide controverted issues of fact, even in cases where the 
court is of opinion that the new evi<lence would probably change the 
result, or that injm,tice would be likely to be done if a new trial was not 
granted. 

It i:;.; not an absolute and unqualified rule that a DE'W trial will not be granted 
under any circumstances upon newly-discovered cumulative evidence. 

When the newly-discovered evi<lence if;; additional to some already in the 
case in support of the same proposition, the probability that such new 
evidence would change the result is generally very much lessened, so that 
much more evidence, or evidence of much more value, will generally be 
required when such evi<lence is cumulative; but if such newly-discovered 
testimony, although merely cumulative, is of such a character as to make 
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it seem probable to the court that, notwithstanding the snme question has 
nlready been passed upon by the jury, a different result would be reached 
upon another trial with the new evidence, then such new trial should be 
granted. 

The provisions of the statute, R. S., c. sn, ~ 4, applicable to petitions for 
review, that "newly-discovered cumulative evidence is admissible and 
shall have the same effect as other newly-discovered evidence" should 
have some effect upon the value of such testimony upon motions for a new 
trial; otherwise, a party who had lrn,t a verdict would have greater rights 
upon a petition for review after judgment than upon a motion for a new 
trial before. 

While it is important to have genera.I rule:-; in regard to granting new trials 
upon this ground, which may be known to the profession an(l by which 
the court will \Je governed so far as practicable, each caRe diffPrn so 
materially from every other, that the (leci:-;ion of the que:-;t.ion aR to 
whether or not a new trial shoul<l be grnnte1l in any particular caRe must 
necess:uily depend to a very large extent, but of course within the limits 
of such general ruleR, upon the Rom1<l di:-;cretion of the court, which will 
always be actuated by a desire, upon the one h:tnd, to put an end to liti
gation when the partie:-; have fairly had their day in court, nnd, upon the 
other hand, to prevent the likelihood of any inju:-;tice \Jeing done. 

Linscott v. Orient In.s. Co., 88 Maine, 4D7; and State v. 8ta'in, 82 M:tine, 472, 
criticised. 

Motions by plaintiff. New trial granted. 
Case for personal iruuries to plaintiff, whose horse became fright

ened at defendant's rotary snow plow. 
There was a general motion for a new trial which was not urged 

in argument; also a motion on the ground of ncwly-diRcovcrcd evi
dence. 

The facts are stated in the opinion. 
E. M. Briggs, for plaintiff. 
W. H. Newell and lV. B. S/,;,elton, for defendant. 

SITTING: WISWELL, C .• J., E.MERY, WIIl'fEHOUSE, STROUT, PEA

BODY, JJ. 

WISWELL, C. J. While the plaintiff was driving a horse attached 
to a long covered vehicle on runners across the bridge between the 
cities of Lewiston and Auburn, in the direction of Auburn, he met 
the defendant's rotary snow-plow coming towards him from Auburn; 
his horse became frightened at the appearance of the snow-plow and 
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the noise caused by it to such an extent as to become unmanageable ; 
finally, the horse bolted towards one side of the bridge, and, after 
striking that side, started diagonally across the bridge to the other 
side, the plaintiff in the meantime was thrown out, dragged some 
distance and sustained severe injuries. 

The plaintiff, claiming that the accident was attributable to the 
negligence of the defendant's employees in the management of the 
snow-plow, brought this suit to recover the damages sustained by 
him. The trial resulted in a verdict for the defendant and the 
plaintiff brings the case here upon two motions for a new trial, one, 
because the verdict was against the weight of the evidence, the other 
upon the ground of newly-discovered evidence. The plaintiff's 
counsel admits in argument that the jury was authorized in finding a 
verdict for the defendant upon the evidence introduced at the trial, 
so that it only becomes necessary to consider the second motion and 
the newly-discovered testimony presented under it, in connection with 
the case as submitted to the jury. 

The contention of the plaintiff at the trial was that his horse 
showed signs of fright when about one hundred feet dii,tant from the 
snow-plow as the two were slowly approaching each other; that the 
fact that his horse was greatly frightened and was becoming unman
ageable was so apparent that it should have been seen, and in fact 
was seen, by the motor-man a sufficient length of time before the 
horse bolted, for him to have stopped his plow and allow the plaintiff 
to drive past; that by doing so the accident would have been avoided, 
but that he failed to stop the snow-plow and that this failure was the 
proximate cause of the accident resulting in the injury to the plain
tiff. The defendant's answer to this proposition is, and was at the 
trial, that the motor-man did stop his plow as soon as the horse 
showed any signs of fright. Defendant's counsel in their brief say, 
"coincident in point of time with the first appearance of real fright 
on the part of the horse, the motor-man shut off the current, applied 
the brake, and stopped the plow." 

Upon this issue, the plaintiff testified that the snow-plow did not 
stop until after the accident, and one witness called by him, whose 
means of observation on account of his distance from the scene of 
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the accident were not particularly good, to some extent substantiated 
the plaintiff; stating it as his impression that the snow-plow did not 
stop. Upon the other hand, four witnesses called by the defense, all 
of whom were on the snow-plow at the time, and in the employ of 
the defendant corporation, and three of whom were still in its employ 
at the time of the trial, all testified in substance that the motor-man 
stopped his plow as soon as the horse appeared to be frightened. A 
jury certainly would be authorized to find that it was negligence up
on the part of those managing the rotary snow-plow, such as this 
one was described and shown by the photographs to be, to continue 
its movement along the track, in such a situation as this, when an 
approaching horse displayed signs of great fright and of becoming 
unmanageable. But, upon the other hand, the jury was authorized 
to find from the testimony in the case that the motor-rnan seasonably 
stopped his plow, and did all that he could do to prevent the acci
dent. So that the important issue of fact at the trial was, as to 
whether or not the plow was seasonably stopped, in view of the situa
tion. 

Since the trial the plaintiff has discovered three additional wit
nesses who saw the accident and who will testify, with varying 
degrees of positiveness, that the snow-p]ow did not stop until after 
the accident. These witnesses are entirely disinterested, they had no 
acquaintance with the plaintiff, their opportunities for seeing what 
happened were good. The testimony of these three witnesses is 
newly-discovered within the well established rnlc in this state, its 
discovery subsequent to the trial was accidental ; and the· failure of 
the plaintiff or liis counsel to be earlier aware of its existence cannot 
be attributed to any negligence upon their part, because diligence 
upon their part would not have been likely to have put them m 
possession of it. 

The question then is, whether the court, in the exercise of its 
sound discretion, but within the rules which have been adopted rela
tive to granting new trials upon this ground, should grant a new 
trial in this case. But first, inasmuch as there may he some confu
sion as to what the true doctrine is governing the court in the exer
cise of its discretion in cases of this kind, growing out of the language 
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used in two decisions of this court, it may be well to carefully state 
it. 

The true doctrine is, that before the court will grant a new trial 
upon this ground, the newly-discovered testimony must be of such 
character, weight and value, considered in connection with the evi
dence already in the case, that it seems to the court probable that on 
a new trial, with the additional evidence, the result would be 
changed; or it must be made to appear to the court that injustice is 
likely to be done if the new trial is refused. It is not sufficient that 
there may be a possibility or chance of a different result, or that a 
jury might he induced to give a different verdict; there must be a 
probability that the verdict would be different upon a new trial. 
But it is not necessary that the additional testimony should be such 
as to require a different verdict. 

The correct doctrine has been so repeatedly stated by this court, 
that we quote the language used in numerous earlier decisions rela
tive to the character of the newly-discovered evidence necessary and 
sufficient to justify the court in granting a new trial upon this 
ground. "A new trial to permit newly-discovered testimony to be 
introduced should only be granted when there is 
reason to believe that the verdict would have been different if it had 
been before the jury." J-Iandly v. (}all, 30 Maine, 10. "Unless 
the court should think it probable the new evidence would alter the 
verdict." Snowrnan v. Wardwell, 32 Maine, 275. "A review will 
never be granted to let in additional testimony, when such testimony 
would not be likely to change the result." Todcl v. Chipman, 62 
Maine, 189. "Nor unless there be reason to believe that it would 
change the result." Trcudc v. Unity, 7 4 Maine, 208. In L-inscott v. 
Oi·,icnt Insummce Co., 88 Maine, 497, 51 Am. St. Rep. 435, the 
court stated the rule, citing various earlier cases, in these words : 
" It has long been the settled doctrine of this court that a new trial 
will not he granted on the ground of newly-discovered evidence, 
unless it seems to the court probable that it might alter the verdict." 
In Strwkpole v. Pe1'kins, 85 Maine, 298, nothing is said in the opin
ion in regard to the new evidence being of such a character as to 
require a different verdict. The court does say in that case: 
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"If believed ( the newly-discovered witness) his testimony must 
substantially destroy the evidence of a witness at the trial, whose 
testimony may have been considered of controlling weight." A new 
trial was granted in this case, although the effect of the newly-dis
covered testimony was stated by the court to depend upon the weight 
given to it by the jury. 

It is true that in Linscott v. Orient Insm·ance Oornpany, supra, 
where the correct doctrine of this state was very distinctly stated as 
above quoted, and in accordance with the previous authorities, the 
court, at the conclusion of the opinion said that the question was, 
"whether the legitimate effect of such evidence would require a dif
ferent verdict." The case of State v. Stafri, 82 Maine, 472, was 
cited in support of this doctrine. But we do not find the rule so 
stated in any case, other than in these two, in this state. If it were 
true that such new evidence must be of such a character as to require 
a different verdict upon a new trial, then it would follow as a logical 
sequence that none but a different verdict would be allowed by the 
court to stand. The rule thus stated in these two cases is too strict, 
it would deprive a party of the privilege of having his new evidence 
passed upon by a jury, whose peculiar province it is to decide con
troverted issues of fact, even in cases where the court is of opinion 

that the new evidence would probably change the result, or that 
injustice would be likely to be done if a new trial was not granted. 

In this case we can not say that the new evidence, in connection 
with the former evidence, would rcq uire a different verdict. After 
this evidence is submitted it then becomes a question for the jury to 
pass upon. But it does seem probable to the court that the verdict 
will be different when the case is submitted anew with the addi
tional evidence. 

It is true that this evidence is cumulative, but it is not an abso
lute and unqualified rule that a new trial will not be granted under 
any circumstances upon newly-discovered cumulative testimony. 
Snowman v. Wardwell, 32 Maine, 27 5. When the newly-discovered 
evidence is additional to some already in the case in support of the 
same proposition, the probability that such new evidence would change 
the result is generally very much lessened, so that much more evi-
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dence, or evidence of much more value, will generally be required 
when such evidence is cumulative; but if the newly-discovered testi
mony, although merely cumulative, is of such a character as to make 
it seem probable to the court that, notwithstanding the same question 
has already been passed upon by the jury, a different result would be 
reached upon another trial with the new evidence, then such new 
trial should be granted. 

The provision of the statute, R S., c. 89, §4, applicable to peti
tions for review, that "newly-discovered cumulative evidence is 
admissible and shall have the same effect as other newly-discovered 
evidence," should have some effect upon the value of such testimony 
upon a motion for a new trial; otherwise, a party who had lost a 
verdict would have greater rights upon a petition fo~ review after 
judgment than upon a motion for new trial before. 

And after all, while it is important to have general rules in regard 
to the granting of new trials upon this ground, which may be known 
to the profession, and by which the court will be governed so far as 
practicable, each case differs so materially from every other, that the 
decision of the question as to whether or not a new trial should be 
granted in any particular case must necessarily depend, to a very 
large extent, but of course within the limits of such general rules, 
upon the sound discretion of the court, which will always be actuated 
by a desire, upon the one hand, to put an end to litigation when the 
parties have fairly had their day in court, and, upon the other, to 
prevent the likelihood of any injustice being done. 

In the exercise of this discretion, and within the rules as above 
laid down, the court is of the opinion that this plaintiff should have 
the opportunity to again submit his case, with the additional testi
mony, to the determination of a jury. 

New trial granted. 
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PHILIP S. LADD vs. Auous'rA SAVINGS BANK. 

Kennebec. Opinion July 15, 1902. 

Savings Bank. By-Laws. Lost Book. Impostor. Payment hy Check. Forged 
Order. Evidence. Contracts. 

If a comparison by the officers of a savings bank of the signature of the 
person falsely presenting a deposit book with the genuine one of the 
depositor on file woul(l be suflicient to prevent fr:mllulent imposition, then 
payment to an impostor without such comparison, and without requiring
any proof of the identity of the person demanding payment, other than 
the possession of the bank-boQk, is no defense to an action by a depositor 
against the bank to recover his deposit. 

A by-law governing the relations of a saving:-: bank with it:-: depo:-:itorn which 
states as the reason for its existence that '' the oflicers of the institution 
may be unable to identify every depositor, transacting busine:-:s at the 
bank," is not applicable to ca:-:es ,vhere the officer:-: would be able to 
protect the interests of the depositor with the exercise of reasonable 
diligence. 

The adoption of rules, regulation:-: and conditions which affect the contrac
tual relations bet,veen a saving:-: bank arnl its depositors may be shown by 
their long use, with the knowledge and approval of the trustees, as well as 
by record of a formal vote. 

The signature of a depositor thereto, is not_ the only way to show his agree
ment to be bound by the rules and regulations of a savings bank. The 
agreement may be evidenced by his conduct. 

The negligence of a depositor in a savings bank in losing his book does not 
excuse the officers of the bank from the exercise of reasonable care in 
taking precautions to prevent payment to !-1,11 impostor. This is true, not
withstanding the existence of a by-law in effect requiring immediate notice 
to the bank by the depositor of the loss of his book. 

Payment by a savings bank to an impostor in the form of a check on a 
commercial or national bank payable to the order of the real depositor, 
doe8 not exempt the savings bank from liability to the true owner of the 
deposit. 

As to forged orders, held; that, under a by-law providing in effect that 
money be withdrawn by the depositor or by any other person duly 
authorized to receive it, the officers of the bank must decide upon the 
genuineness of the authority presented at their peril. 
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On report. Judgment for plaintiff. 
Assumpsit for the amount of a savings bank deposit. 
The facts are fully stated in the opinion. 

H. M. Heath and C. L. Andrews, for plaintiff. 
L. 0. Oorn1'.sh and N. L. Bassett, for defendant. 
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Counsel cited, among other cases: Jochumsen v. S'lfffolk Savfrigs 
Bank, 3 Allen, 87; Kfrn-iris v. Five Cent Savings Bctnk, 141 Mass. 
33, 55 Am. Rep. 441; Sullivan v. Lewiston Savings Inst. 56 Maine, 
507, 96 Am. Dec. 500; liayden v. Brooldyn Savings Bank, 15 
Ab. Pr. N. S. 297; Appleby v. Erie Co. Savings Bank, 62 N. Y. 
12, 16; Allen v. Williamsburg Savfrigs Bank, 69 N. Y. 314, 318; 
Schocnwald v. JJ[etropolitcm Barile, 57 N. Y. 418; G[fford v. Butlaru.l 
Savings Banlc, 63 Vt. 108, 11 L. R. A. 7fH; Brown v. frlerrimac 
River Savinys Bank, 67 N. II. 549, 68 Am. St. Rep. 700; Geitcl
sohn v. Citizens' Savinys Barile, 17 Misc. Rep. (N. Y.) 57 4; Kummcl 
Germania Savinys Barile, 127 N. Y. 488, 13 L. R. A. 786; Allen 
v. Willfomisburg Scwfogs Banle, 69 N. Y. 317; Hager v. Buffalo 
Savings Bank, 64 N. Y. St. Rep. 25; 1bbfri frianhattan Savings 
Institution, 6 Misc. Rep. 110 ; Saling v. Gerrnan Savings Bank, 28 
N. Y. St. Rep. 975; Gecirns v. Bowery Sewings Barile, 135 N. Y. 
557; Eaves v. Peoples' Savinys JJanle, 27 Conn. 229, 71 Am. Dec. 
59 ; Goldriclc v. Bristol Savings Bwrilc, 123 Mass. 320. , 

SITTING: \iVrnwELL, C .• J., EMERY, WHITEHOUSE, Srrnou'r, PEA

BODY, ,JJ. 

vVrnWELL, C. J. Between ,July 7, 1884, and Jan. 3, 1893, the 
plaintiff made numerous deposits in the defendant Savings Bank, 
which aggregated 011 Aug. 1, 1900, with the dividends credited by 
the bank up to that time, the sum of $2,947.17. Of this amount 
lie withdrew $ 850. No part of the balance has ever been repaid by 
the bank to him or upon his genuine order. But on June 10, 1895, 
the bank paid to a person, who falsely personated the plaintiff and 
presented his bank-book, the sum of $1,250, and it subsequently 
paid on two occasions, upon what purported to be the orders of the 
plaintiff, but which arc now admitted to have been forgeries, the 
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sums of $ 620, and $227.17, the plaintiff's bank book being pre
sented upon each of these occasions. 

In this action the plaintiff seeks to recover the amount of his 
deposit less the amount withdrawn by him. It is, of course, con
ceded that the bank, which had received upon deposit the plaintiff's 
money to be repaid to him or to some person duly authorized by him 
to receive it, and which has not paid the same to him or upon his 
order, is liable, unless by virtue of some stipulation in the contract 
between the bank and the depositor, the payments thus made, under 
the circumstances of the case, constitute a defense. 

So that it first becomes necessary to inquire whether or not there 
was any stipulation in the contract. between this depositor and the 
bank that would change the general rule as to the latter's liability. 
When this account was opened by a deposit on J nly 7, 1884, a bank
book was made out in the plaintiff's name with the first deposit 
entered to his credit, and the book was sent to, and received by him, · 
he not being personally present upon that occasion. This individual 
bank-book, sent to the depositor, contained several pages of printed 
rules and regulations in relation to the management of the bank, 
making of deposits, the withdrawal of funds and in regard to other 
matters, among which were the following : 

DEPOSIT BOOKS. 

"All deposits are entered in the Books of the corporation, and a 
Rank-Book given to each depositor, in which every deposit made and 
every sum withdrawn will be entered. This book will be the voucher 
and the evidence of the depositor's property in the institution, and of 
the same validity as a note of hand. Applications for withdrawal of 
funds, whether in person or by order, must always be accompanied 
by the Deposit Book. 

In case of the loss of a deposit book, notice of such loss should be 
immediately given at the Bank. As the officers of the institution 
may be unable to identify every depositor transacting business at the 
Bank, the Institution will not be responsible for loss sustained, when 
the depositor has not given notice of his book being stolen or lost, if 
such book be paid in whole or in part, on presentment." 
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SIGNATUirn OF HULES. 

"On making the first deposit, the depm,itor will be required to 
subscribe his name to the rules, regulations and by-laws of the Insti
tution, and thereby agree to be bound by them." 

This plaintiff never signed any agreement to be bound by the 
rules, regulations and by-laws of the iustitution. When the first 
deposit was made in this account he was not personally present, and 
was never required to sign any snch agreement. Prior to the com
mencement of this account the plaintiff had had deposits in this bank 
,vhich were entirely withdrawn prior to ,July 7, 1884, and when the 
first account was cornmcuced by a depm,it in 187 4, he then not being 
personally pre8ent, his name wa8 Hubscribed hy the treasurer at that 
time to a book known a8 a "Depo8itor8' Book" which contained a 
provision to the eff<.~ct that the <leprn-;itors who Higned thi8 book 
agreed '' to acce<le to arnl abide hy the rulcH, regulati011s and by-laws 
which are now in force or may he hereafter made for the manage
ment of said hank." But it iH not claimed that this act of the 
treasurer in signing the plaintiff's name to this book, being neither 
authorized nor ratified hy the plai11tiff~ had any binding force upon 
him. 

One method certainly of obtaining and showing the depositor's 
agreement to be bound by the rules and regulations of the bank was 
to have him sign a contract to that effect, hut this waR not the only 
way. If a depositor in a saving:-, bank receives from the bank a 
bank-hook containing rules, regulations aud conditions which aflect 
his contractual relations with the ba11k and its liability to him, 
clearly printed therein, and reads them so that he knows of their 
existence, and continues to leave his deposit in the bank and to make 
additional deposits and to hol<l the bank book as his voucher, he 
nrnst be presumed to have agreed to he bound by them, so that they 
will become a part of his contract with the bank. G/jf'ord v. Rut
land 8wvin,qs Bnnk, 63 Vt. 108, 25 Am. St. Rep. 7 44, 11 L. IL A. 
794; liccith v. Port?)month 8cwin[J8 Bank, 46 N. H. 78, 88 Am. 
Dec. 194. Various other cases to this effect might be cited. This 
plaintiff lia<l read these rnles ~iml regulationR7 and was consequently 
bound by them. 

VOL. XCVI 33 
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But it is claimed that this principle is not applicable in the present 
case, and that this plaintiff is not so bound, because no record has 
heen introduced showing that these rules and conditions printed in 
the depositor's bank-book were formally adopted by a vote of the 
trustees of the institution. ,v e clo not think that this is necessary. 
These rules regulating the methods of business, and constituting 
conditions in the contracts between the bank and its depositors, when 
in any way assented to by them, had long been in use and had been 
printed in the bank-book given to depositors, at least since the year 
1883, and for how much longer time is unknown. For all this 
period of time they had been known to the trustees and recognized 
by them as the rules and regulations of the bank, and they 
were printed in the bank-books with their approval. \Vhencver 
changes were made in these rules, it was with the know ledge and 
approval of the trustees. We think that the adoption of such rules 
and regulations as these, may b~ shown by their long use with tl1e 
knowledge and approval of the trustees, as well as by the record of :t 
former vote. 

The plaintiff being bound, then, by these rules and regulations, 
which, by his implied assent became a part of his contract with the 
bank, it becomes necessary to inquire as to what extent the bank's 
liability to him was thereby limitell, with reference to the two classes 
of payments, that to a person who falsely personated the plaintiff~ 
and those upon the forged orders, the effect of the rule, as we shall 
later see, being different in the two cases. First, as to its effect with 
reference to the payment of $1,250, to the person who claimed to be 
the depositor. 

The rule itself contains language which shows the reason and 
necessity for its existence, and at the same time contains a limitation 
upon its effect and meaning. The reason given is because, "the 
oflicers of the institution may be unable to identify every depositor 
transacting business at the bank," and this shows that the rule is 
only applicable to cases where the officers of the institution arc 
unable, by the exercise of reasonable diligence, to identify the 
depositor, or to perceive the want of identity between the depositor 
and the person presenting the book for payment. In other words, 
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this provision does not relieve the officers of the bank from the ex
ercise of such care as would be reasonable, under all the circum
stances of the case, in order to protect the interests of the depositor 
and to prevent loss to him by reason of a payment made to a person 
not entitled to it. That this is the true construction of this pro
vision has frequently been decided by the courts, where by-laws 
precisely or substantially similar to the one in this case have been 
construed. S1dlivnn v. Lewi8ton ln8titution of Savings, 56 Maine, 
507, 96 Am. Dec. 500; Gffforcl v. RuHaru.l Savinf/8 Banli:, supra; 
Brown v. JJie1·rirnac River Saviny8 Bani.,, 67 N. II. 549, 68 Arn. St. 
Rep. 700; Kurnrnel Gerrncinia Saving8 Banlc, 127 N. Y. 488, 13 L. 
R. A. 786. And, in fact, the counsel for the defendant very frankly 
concedes that this is the true construction of the regulation. 

vVe next colile to a corn,ideration of the question as to whether or 
not in making this payment the officers of the institution exercised 
reasonable care to prevent mistake and consequent loss. This issue 
of fact is submiMied by the parties to the determination of this court, 
as the case comes here upon a report of the evidence with a stipu
lation that the court shall render such judgment as the law and 
evidence require. Upon this q ucRtion numerous decided cases are 
called to our attention upon the one harnl and the other, but author
ities upon this question of fact are necessarily of little value, as each 
case must be decided upon the facts and circumstances peculiar to it. 

The hank, as we have seen, did not have the plaintiff's signature 
upon its depositors' book, nor upon any book, so that it could be 
permanently preserved, and easily and speedily referred to for the 
purpose of comparison. vVhile one object of this depositors' book 
was to obtain the written assent of the depositor to the rules and 
by-laws of the bank, it would also serve as a signature book for refer
ence and comparison. The bank at that time did not use the· card 
syspem for the preservation and arrangement of signatures, so that 
the signatures of depositorsJ and also certain facts peculiarly within 
the personal knowledge of the depositor, might be preserved and so 
arranged as to be at once accessible. Nor was the plaintiff's signa
ture in any way so preserved and filed that it could be referred to 
when wanted. The bank had in its possession the genuine signature 
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of the plaintiff on an order for the payment of money given in 1892, 
but this was not preserved for reference and comparison, and the 
treasurer, at the time of making this payment, did not know of its 
existence. The case disclosed nothing as to what was said and done, 
or what inquiries were made, when the person who falsely personated 
the depositor presented the plaintiff's book at the bank and requested 
a payment thereon, except that the treasurer testified that he pre
sumed that he inquired if the person was Phillip S. Ladd, as it was 
his custom to make such inquiry. The payment of this sum of 
$1,250, was made by check drawn on the First National Bank of 
Augusta. The plaintiff's bank-book had been taken from his pos
session without his knowledge, but the fact was unknown to him 
at that time, and of course the hank had received no notice that it 
had been lost or stolen. At the time of this payment the A ug11sta 
Savings Bank had over six million dollars of deposits, and about 
twelve thousand different <lepositors. 

We do not think that, under these circumstances, the officers of the 
defendant ·bank exercised reasonable care in taking such precautions 
as would be likely to prevent a mistake of this kind and in making 
the payment of this sum of money to a person not entitled to it. 
The only proof of identity required was the possession of the plain
tiff's bank-book, but this is something so easily lost, and the posses
sion of it may be so easily obtained by a person not entitled to it, that 
a bank of the size of this one, where only a small proportion of its 
depositors could be personally known to the officers of the institu
tion, should take some further precaution to prevent mistake and 
loss. One that suggests itself as simple and inexpensive, but as 
quite effectual, owing to the well known peculiarities and character
istics of every person's handwriting, is to preserve in some convenient 
place for reference a signature of the depositor, when the depositor 
can write; and to obtain from any person unknown to the officers 
who claims to be a depositor, his signature for comparison with the 
genuine one on file in the bank. 

In our opinion, the officers of this bank, with its large deposits 
and numerous depositors, were negligent in not having some 
such means at hand to aid in the identification of its depositors and to 
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prevent false impersonations by swindlers. It is no answer that the 
first deposit was sent by mail or by messenger, because it is perfectly 
easy to obtain by mail the signature of all depositors who can write, 
even if they do not come personally to the bank. And if, for any 
reason, this cannot be done, then other proof of identity should be 
required beside the possession of the hook, even if the depositor is 
put to some inconvenience thereby. But in this case the bank had 
in its possession the genuine signature of the plaintiff. It would 
have been a very easy matter to have so attached that order to some 
book, or so filed it, that it could be readily referred to whenever a 
person not known to the officers of the bank claimed to be a depos
itor and demanded a payment upon his account. 

Reliance is had by the counsel for the defense upon the case of 
Sldlivan v. Lewi.-don Inst-itution of Saving.-;, supra, where it was 
decided, that, "if the disbursing officer, using reasonable care and 
diligence, but lacking present means of identifying the depositor, 
pay bona fide on presentation of the book by one apparently in the 
lawful possession of it as the owner thereof~ the institution has a 
right to rely upon the contract of the depositor safely to keep the 
evidence of his claim or make known its loss before it is presented 
for payment." But in that case the depositor could not write his 
name, he subscribed the by-laws and regulations by making his 
mark, the bank therefore could not have had this means of testing 
the identity of the person demanding payment. The circumstances 
of the two cases differ in other important respects. 

Again, it would not necessarily follow that the methods of doing 
business and the means adopted for the prevention of mistakes of 
this kind in the year 1868, the time of the mistaken payment in the 
case cited, which might then have been reasonably careful and pru
dent, would be so, more than a quarter of a century later, when by 
the use of such irnpt·ovetl methoch, of doing business and devices for 
saving time and preventing mistakes, as have been generally adopted 
and found beneficial in financial institutions, the loss could have been 
prevented. 

vVhat we decide is, that officers of a savings hank of the mag
nitude of this one, who in the year 1895 made a payment of as large 
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a sum as $] ,250, to a person unknown to them, who claimed to be a 
depositor, and who presented the bank-book of such depositor, with
out having in their possession in some convenient place for ready 
reference and comparison the signature of that depositor, if he could 
write, and without obtaining the signature of the person presenting 
the hook for such comparison, and without requiring any proof of 
the identity of the person demanding payment, other than the pos
session of the hank-book, had not adopted reasonably safe methods of 
doing business, and did not exercise reasonable care to prevent 
making a payment to a person not entitled to it. And if a com
parison of the signature of the person falsely presenting the hook 
with the genuine one of the depositor on file would have been suffi
cient to have prevented the fraudulent imposition, then such payment 
is no defense to an action by the depositor against the bank. 

In this case a comparison of the forged signature of Philip S. 
Ladd upon the hack of the check given by the Savings Bank, with 
the genuine one in the possession of the bank at that time, would 
have been sufficient, in our opinion, to have aroused the very serious 
suspicions of the treasurer and would have consequently prevented 
the payment to the impostor. The payment of this sum by the 
Savings Bank by giving its check upon a commercial bank docs not 
alter the situation as between the Savings Bank and the depositor, 
whatever may be, or at any time may have been, the rights of the 
two banks as between themselves. It was merely an attempt to 
shift onto the commercial hank the responsibility of passing upon the 
identity of the payee. We therefore decide that this payment was 
not made under such circumstances as to relieve the bank from its 
liability to the plaintiff. 

Next, as to the effect of this same regulation, if any, upon the 
liability of the bank for the amounts paid by the bank upon what 
purported to be the orders of the plaintiff~ but which were in fact 
forgeries. One of the by-laws printed in the bank-books given to 
depositors contains this provision in relation to the withdrawal of 
funds: "Money deposited, may be withdrawn in whole or in part, 
by the depositor, or by any other person duly authorized, at any 
time, without notice, when there are funds on hand unappropri~1ted." 
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So that the contract of the bank was to pay to the depositor in person 

or to some person duly authorized by the depositor to receive it, and 
in either case upon presentation of the bank-book. W c have already 
seen that by virtue of this regulation, which we have been consider
iug, the bank is not liable for loss, if the book is lost or stolen, and 
without notice thereof to the bank, its officers pay a person who 
faJsely pcrsonatcs the depositor, and who presents the book, provided 
that in making such payment and in having at hand some suitable 
means for testing the identity of the person so presenting the book, 
they exercise reasonable care. 

But this regulation is limited by its ow11. language to cases where 
the officers are unable to identify the depositor. It does not purport 
to apply to the case of a payment made to a person who does not 
pretend to be the depositor, but who does claim to be duly authorized 
by the (lcpositor to receive the payment. And there was no other 
by-law which docs affect the question of the bank's liability as to 
such a payment. 

It may be true, that there is as much necessity for some provision 
in the contract limiting the liability of the bank in the latter case as 
in the former. The only answer is, that being none the bank made 
these payments upon its peril as to the genuineness of the orders. 

That such a regulation as this docs not apply to the case of a 
payment made to a person who presents apparent authority from the 
depositor to receive it, but which is in fact a forgery, has always been 
the decision of the courts whenever the question has arisen, so far as 
we arc aware, and no authority to the contrary has been called to 
our attention. Joch1l11u3cn v. 81.tffol/., Savfrigs IJanl.,, 3 Allen, 87 ; 
l.1cu.~ v. Pl'((nl.:lin Sav-ings Banlc, 117 Mass. 448; J(i1n/ins v. Boston 
Five Cents 8atrings Banli, 141 Mass. 33, 55 Am. Rep. 441 ; 8rn'ith 
v. B1·00H,1pi Savings Bank, 101 N. Y. 58, 54 Am. Rep. f>53. 

The question as to whether or not the plaintiff was negligent in 
11ot discovering the loss of his book, and notifying the bank thereof 
before any or all of these payments were made, is not material upon 
either branch of the case. Even if he was negligent in this respect, 
his negligence did not excuse the bank officers from the exercise of 
rea~onable care in the adoption of suitable means of preventing such 
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a mistake, and in making a payment tu a person pretending to be the 
depositor. As to the payments uf the second class, we have already 
seen, that mulcr such a by-law as the one we have eonsi<lcrc<l, the 
officers of the bank can only make paymcmts to a person <luly author
ized to receive them by the depositor, and that they rnm;t decide 
npon the genuineness of the authm·ity presented, at their peril. 
Brown v. JJfcrrirnac Jli,vc,,· Savinys Bani.:, G7 N. H. 548, G8 Am. St. 
Hep. 700. 

The plaintiff is accordingly entitled to recover the aggregate of 
these three paymentf•,, made to persons unauthorized to receive them, 
$2,087.17, together with intercHt to he cm11p11te<l in accordance with 
the stipulation of the parties in the case. 

.l1u7ym,e1d for Ji<tinf [ff: 

PHILIP S. L,ADD vs. ANDIWHCOGGIN ConNTY SA YINrn-; BANK. 

Kennebec. Opinion ,July 15, H)02. 

,')'1wings JJank Deposit. Lost JJook. Notice. 1Vi_,!]ligcnce. Nlf'gi:d Order. 
By-Lawi;, Contrr1ct.~. 

The contract between a tmvings bank arnl its <kpositors, in the ahsc'nce of 
any by-law or regulation limiting tht' hank's liability, is the ordinary oue 
of <lebtor and crPtlitor. 

\Vhere payments are ma<k by the ofli.eprs of a savings bank on ordt'rs pur
porting to he sig1wd hy a <lepositor, but in fact foq.~eries, accom panit>d hy 
the <leposit book, of the loss of which thl' hank has not hem1 notifit·d, no 
question of negligence, either of the dl\positor or the bank, is involvt>d in 
:t suit by the depositor to recover his money, in the absence of any regula
tion requiring notice of the loss of the book. 

On report. J rnlgmcnt for plaintiff. 

Assumpsit to recover a savings bank deposit, the amount of which 
ha<l been previously paid by the officers of the defendant bank to the 
American Express Co., acting innocently for a forger who had fraud
ulently obtained possession of plaintiff's deposit book. 
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The only provisions of the bank's by-laws having any bearing 
upon the case were as follows:-

"WITHDRAWAL OF l•'UND8. 

Money deposited may be withdrawn, in whole or m part, by the 
depositor, or by any other person duly authorized, at any time with
out notice, when there arc funds on hand unappropriated. As a 
rule, however, no payment above five hundred dollars will be made 
in the months of May or November, without previous legal notice 
from the depm,itor; and the Treasurer rnay, if the interests of the 
Dank demand it, at any time require depositors to give the notice 
provided by the law of the State and the By-Laws of the Bank. 
When depositors cannot appear at the Bank in person, to withdraw 
their deposits, they will he paid on their written order, properly wit
nessed, a form of which is given in this book. 

The order must al ways be accompanied by the Deposit Book. 

DEPOSIT BOOKS. 

A 11 deposits are entered in the Books of the corporation, and a 
Bank-Book given to each dcposi"tor, in which every deposit made and 
every sum withdrawn will be entered. This book will be the voucher 
and the evidence of the depositor's property in the institution, and of 
the same validity as a note of hand. Applications for withdrawal of 
funds, whether in person or by order, must al ways be accompanied 
by the Deposit Book." 

When the plaintiff's deposit was made he employed a messenger 
for that purpose, to whom the hank officers delivered the deposit 
book containing the regulations. 

IL M lfeath ancl C. L. Andrew.-:, for plaintiff. 

W. IL Wh,ite and 8. }yf. Crn·ter, for defondaut. 

\Vhile it is true that onlinarily the drawee of an order must satisfy 
himself of the genuineness of the signature of the drawer, we have in 
this case the clement of the production of the book which is made 
the evidence of the property. Its production warrants the bank in 
assuming that the possessor is the depositor an<l the possession by the 
<lrawec of an order gives currency to the or<ler, there being no 
suspicious circumstances couuecte<l with the transaction. 
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The book was carried back to the plaintiff containing the regula
tions printed therein, which he says he read, and he allowed his 
money to stay there. He was bound by these regulations as a part 
of his contract. G,i_:fforcl v. Rutland Sm,ings Bank, G3 Vt. 108, 11 
L. R A. 794; I-Ieath v. Portsmouth Savings Ban!.:, 46 N. H. 78, 
88 Am. Dec. 194; Wall v. Prov,idcnt Sa:oings Inst., 3 Allen, UG, G 
Allen, 320; Beinstein v. JVi:itt.'?, 84 Maine, 139. 

These regulations specified that the book should be the evidence of 
his property in the bank, and they also req nire the production of 
the book for any payment to the depositor or on his order. 

The plaintiff's own carelessness or stupidity made possible the 
state of facts which actually exist. He kept these hooks in a trunk, 
locked, it is true, but with the key in easy access of any 011e 
familiar with his habits and surroundings. The inmates of the 
house knew he had these books. For years there was probably 110 

hour of the <lay when a person who had this knowledge and could 
gain access to the house, could not have taken the key from Lad<l's 
room, or from his clothing in the closet, opene(l the trunk and taken 
the books. As a matter of fact it would appear that a brother of 
the mistress of the house did do it, not once but several times and 
probably, from his connection with the fi1111i]y, was able to get the 
check cashed by Mr. Benjamin, the cashier of the village hank, 
whom Ladd says he had known for years. 

The first order was presented on Decern ber 2, 1895, hut Ladd 
did not discover the loss of the book until August 4, 1901. 1 t 
may be said that the book was prolmhly replaced and was actually 
in the trunk until August, 1900, when it ,vas removed a second 
time. This may be trne, but L~uld <loesn't know whether it is or 
not. Ha<l he taken the trouble to look at his book for once during 
all the years which elapsed between December 2, 1895, and Septem
ber ] , 1900, he woulcl have discovcre<l either the loss of the hook 
or the payment of the first order, and thereby have prevented the 
thief from obtaining the second payment. lla<l he sent the hook 
to the bank, for the addition of dividends and comparison of the 
deposit at any time during these years, as common prudence dictated 
that he should, the same result would have been reached. 
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It would be difficult to find a case where the rule, that when one 
of two innocent parties must bear a loss it shall be the one by whose 
carelessness it was made possible, could be more equitably applied. 

"Where a loss which must be borne by one of two parties alike 
innocent of the forgery, can be traced to the neglect or fault of 
either, it is reasonable that it should be borne by him, even , if 
innocent of any intentional fraud, through whose means it has 
succeeded." Gloucester Bank v. 8alern Barde, 17 Mass. 33; Dan
ver·s Banlc v. 8alern Banlc, 151 Mass. 280, 21 Am. St. l{ep. 450; 
Ji'irst Nafional Barile of Oi·awfordsville v. Fir·st Naiional Banlc of 
Lafayette, 4 Ind. App. 355, 51 Am. St. Rep. 221. 

SITTING: VVISWELL, C. J., EMERY, vVurrEHOUSE, S'l'ROUT, PEA 

BODY, JJ. 

WISWELL, C. J. This case differs from the preceding one of 
Lmlcl v. Augusta Sewings Bank, in that this bank had no by-law or 
regulation limiting its liability in case a depositor's bank-book is lost 
or stolen, and the bank, without notice of such loss, makes a pay
ment to a person who falsely personates the depositor and presents 
the book. 

Even such a by-law, as was considered in the case referred to, 
does not apply when the mistaken payment is made to a person, who 
does not pretend to he the depositor, but who falsely claims to have 
authority from the depositor tu receive the payment, aR was decidc<l 
in that case. 

In this case the amonnt to. the credit of the plaintiff in the 
defendant savings bank, on November 1, 1895, including the divi
dends credited by the bank up to and including that date, was the 
sum of $825.5G. He ha8 never witlHlrawn any portion of thi8 
deposit. But upon two occasions, December 2, 1895, and September 
1, 1900, the bank made payments of $321, and $585.55, respec
tively upon orders purporting to be signed by the plaintiff, but 
both of which were in fact forgeries. In each case the plaintiff's 
bank-hook which had been fraudulently taken from his possession, 
was presented, and the amount paid entered therein to the debit of 
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the account. The bank had received no notice of the loss of the 
plaintiff's bank-book prior to making these payments, and its loss 
was not discovered by the plaintiff until after the last payment. 

The liability of the bank rests entirely upon contract. No ques
tion of negligence, either of the plaintiff or of the bank officials, is 
involved. The contract in this case was the ordinary one of debtor 
and creditor, modified in some respects, unimportant in the decision 
of this case, by the bank's by-laws and regulations. 

A by-law in relation to the withdrawal of funds contained this 
prov1s10n : "Money deposited may be withdrawn, in whole or 
in part, by the depositor, or by any other person duly authorized at 
any time without notice, when there arc funds on hand unappro
priated." 

It follows that the defendant, which had received the plaintiff's 
money on deposit, under a contract to repay it, together with its 
portion of accumulated profits, to the plaintiff~ or to some one duly 
authorized by him to receive it, and which has not repaid _any portion 
of the deposit, either to the plaintiff or to any one authorized by the 
plaintiff to receive it, is liable in this action brought to recover the 
amount due. 

The plaintiff is entitled to judgment for $1024.03, together with 
interest thereon to be computed in accordance with the stipulation of 
the parties from November 1, 1901. 

Judyrncnt for pla:1:nif/J: 



Me.] COPELAND V. HEWETT. 525 

OLIVER E. COPELAND V8. ,JAMES H. H. lIEWE'f'r, and others. 

Knox. Opinion August 12, 1902. 

iJ'Ui.lding Contract. Comm·ittce. Pri.nc:ipal and Agent. Specialty. Pnrol .Mocl'ifica
tion. Wlt'ivcr. Oral Substituted Agreement. R. 8., c. 73, ~ 15. 

1. A written contract was signed by the defendants, with the words" Build
ing Committee of the M. E. Church of Thomaston" after their names; it 
<.:ontained an express promise on their part to pay, without any statement 
in the contract itself that su<.:h promise was made for or in behalf of 
another, and no authority to bind another was shown. 

Held; that it was the personal contract of the defendants. 

2. \Vhere a <.:ontract provides that neither party thereto shall have any 
claim for alterations or additions unless first particularly described in writ
ing, and the valuation agreed upon, committed to writing, and signed by 
the parties before such alterations or additions are made, it is competent 
for either party to waive this provision intended for hi8 benefit; and it is 
for the jury to determine from the evidence whether it in fact has been 
,vaived. 

3. However evi(leneed, a contract remains in force until it is superseded by 
a later one inconsistent with it, arnl no longer; and one who has agreed 
that he will only contract in writing in a certain way does not preclude 
himself from making a parol bargain to change it. 

4. The refusal to give a requested instruction, in itself a correct state
ment of the law, but which has already in substance beun given in the 
charge of the presiding justice, aifonls no ground for exception. 

5. To sustain exceptions it is not sufficient that an instruction may have 
been erroneom,. The exceptions must contain ,vi thin the1rn;elve8 sufficient 
to show that the excepting party ,vas thereby prejudiced. 

Exceptions by defendant. Overruled. 
Assumpsit 011 account annexed to recover $803.13 for the balance 

due on a building contract under seal, with parol modifications. 
Following defendants' signatures to the contract were the words, 

- "Building Committee of M. E. Church of Thomaston ; " and 
they contended that they executed the contract with the plaintiff as 
agent and as a committee of the church and not as principals. 

The plea was the general issue. Plaintiff had a verdict for 
$770.92. 
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The case is stated in the opinion. 

0. E. and A. S. Littlc:fielcl, for plaintiff .. 

D. N. Jl;.fortland ltncl lYI. A. Johnson, for defendants. 

S1TTING: WISWELL, C. J., Wn1TEHousE, SAVAGE, Pow.1:ms, 
PEABODY, SPEAR, J J. 

POWERS, J. This is an action of assnmpsit upon an account an
nexed for an alleged balance due upon a special contract to repair 
and make additions to a church building, and for extra work and 
materials. 

The defendants conternl that the contract was the contract of the 
lVIeth0<list Episcopal Church of Thorn:u-;ton, aud except to the ruling 
of the presi<ling justice that it was their personal contract. The 
principles of the common laws as modified by R. S., c. 73, § 15, 
applicable to this question have been fully settled by this court, and 
req nire no further discussion here. Stwrclivant v. I-It.ill, 59 Maine, 
172, 8 Am. Hep. 400; Mellen v. lllo01·e, 68 Maine, 390, 28 Am. 
ltep. 77; Simpson v. Gadmul, 72 Maine, 40, 39 Am. Rep. 287; 
Rendell v. 1-Iarrinian, 75 Maine, 497, 46 Am. Rep. 421; ]llcChirc 
v. L1:vcruwr·c, 78 Maine, 3DO. The contract purports to be made 
between the plaintiff and the building committee of the Methodist 
Episcopal Church of Thomaston, and is signed and sealed by the 
defendants with the words "Building Committee of M. E. Church 
of Thomaston," following their signatures. The intention of the. 
parties is to be gathered from the whole instrument. It is not exe
cuted by the defendants in the name of their alleged principal, nor 
in their own names for such principal. If it was their intention to 
bind another, they have entirely omitted in the deed itself to use 
any apt words indicating such an intention. On the contrary, the 
Building Committee, "the said party of the second part, for them
selves and their successors, do hereby agree to pay unto the said 
party of the first part, the sum of thirty-eight hundred dollars." 
If they were acting as agents their successors would not mean their 
principal. It must mean those who succeeded them in their office, 
who voluntarily took their places and assumed their obligations. 
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The use of these words cannot control or modify the express obliga
tion into which they entered and the promise which they made "for 
themselves." Moreover, it nowhere appears that they had authority 
to himl another, an essential element in determining the intention of 
the parties. An intention to hind the defendants clearly appears 
upon the face of the contract; its mode of execution was such they 
may be bound, arnl it necessarily follows that it is their personal 
contract. 

Defendants' second exception is to the admission of the testimony 
of certain witnesses, introduced by the plaintiff to prove an implied 
<~<mtract on the part of the defendants to pay for an item of extra 
work ('harged in the account annexed. So for as this exception is 
based upon that provision of the contract that no claim shall he had 
for alterations alHl :ul<litious, unless first particularly described in 
writing and the valuation thereof agreed upon, it is considered later 
on. Aside from that, it cannot be <loubted that this testimony was 
competent; whether it was sufficient was for the jury to determine, 
and is not before us 011 exceptions. 

The defendants rcquei4ed the following instruction: "In order 
for the plaintiff to recover of these defendants the sums charged for 
extra work aml materials he claims to have done and furnishe<l, he 
l)lltst prove by a prepornlerance of evidence that the defendants 
ernploye<l the plaintiffs to do such work and furnish the materials 
for them, arnl not for the church or society, and that the defendants 
agree<l tu pay for the same, but the agrc<)meut to pay may result 
from the acts aud t1l](lerstamling of the parties without expresR 
words." 

This re<ptest was <le<"line<l, lmt the instruction had already in sub
stance been given in the charge. The jury were instructed that "the 
defendants having contracted personally for the building and repair
ing, whatever changes or additions might have been directed hy them 
and ped'ormed by tho plaintiff in connection with the work originally 
contracted for, it is for yon to determine whether or not it was the 
u11<.lerstanding of both parties that as to those, the same liability to 
pay should exist as cfol exist under the original written contract. 
Arnl if yon find that those were ordered personally by the defendants 
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in the same manner as the contract was made, then for anything you 
find under the principles of law which I have and shall give you 
that the plaintiff is entitled to recover, you would be justified in find
ing against the defendants." This required the jury to find affirm
atively that the extra work and materials were ordered personally by 
the defendants in the same manner as the contract was made, that is, 
in their own behalf~ and furnished by the plaintiff with the under
standing of both parties that, as to these items, the same liability 
should exist as did exist under the written contract in which 
the defendants had personally hound themselves to ppy. It was as 
favorable a statement of the law as the defendants were entitled to. 
If one, having employed another to do a certain piece of work at a 
given price, personally order and direct additious to or changes in 
that work which involve extra labor, materialR, and cxpcrn-,e, the law 
implies a promise on his part to make co111pe~1satio11 therefi,r. And 
the fact that by the instruction the jury were further req 11ired to 
find that it was the understa11di1ig of both parties that the defendants 
were to be liable for the additions and chmiges, the same as for the 
work originally contracted for, certainly imposed no additional bur
den upon the defendants. 

T'he contract provided that neither party should have any claim 
for alterations or additions unless first particularly described in writ
ing and the valuation agreed upon, committed to writing and signed 
by the parties, before such alterations or additions were made. The 
presiding justice declined to im;truct the jury that no recovery could 
be had for alterations and additions in fact agreed 11pon hy the par
ties unless the above provision of tho contract was complied with, and 
instructed them that this provision was legal and binding, but it was 
competent for the parties notwithstanding this to agree verbally, the 
plaintiff to do a piece of work connected with the church, yet not 
called for by the contract or specifications, and the defendants to pay 
for it; that either of the parties might waive this provision intended 
for his benefit, and that it was for the jury to determine from the 
evidence in the case whether such a waiver was . or was not made. 
Parties have a right to contract in any way they sec fit, orally, 
by simple contract, or by specialty. When the statute of frauds is 
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not involve<l, the one form is as bin<liug as the other; and however 
evidenced the contract remains in force until it is superseded by a 
later one inconsistent with it, and no longer. It does not stand 
with reason that parties can by contract preclude themselves from 
contracting in any particular way, that such a contract once entered 
into becomes an iron bond which the will of the parties is impotent 
to annul or modify. "One who has agreed that he will only 
contract by writing in a certain way <loes not preclude himself from 
making a parol bargain to change it; an<l there is no more force 
in an agreement in writing not to agree by parol, than in a parol 
agreement not to agree in writing." The JVc,1;fohe,1;tccr Fire Insnrcincc 
Co. v. Rwrle, 33 Mich. 143; Ohc.wrpeakc & Ohio Canal Co. v. Ray, 
101 U. S. 522; Bartlett v. 8tanclifidd, 148 Mass, 394, 2 L. R. A. 
G25. It is true that by the strict rule of the common law a con
tract under seal coul<l not be modified or waived before breach by 
parol agreement, but the tendency of the deci8ions in the United 
States has been to apply the same rule to sealed im,truments as to 
simple contracts. Vol. 28, page 539, Am. & Eng. Encl. of Law, 
1st Ed., and cases there cited. And in any event the agreement 
claimed by the plaintiff wa8 fully executed and therefore valid. 
Ifayne8 v. J?nlle-1·, 40 Maine, 162. 

Finally, the defendants except to certain portion8 of the judge's 
charge, but this exception is not accompanied by any statement of 
fact or a~1y evidence whatsoever. There is no agreement that the 
recitals in the charge are to be taken as evidence. There i8 nothing 
to show that the instructions excepted to are prejudicial to the 
defendants. It is not sufficient that as abstract principles of law 
they may have been erroneous. The exceptions must contain enough 
to show that the excepting party was thereby prej u<liced. 

On all the defendants' contentions the entry rn ust be, 
Receptions overruled. 

VOL. XCVI 34 
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JOSEPH B. PEAKS vs. MELVIN D. HUTCHINSON. 

Piscataquis. Opinion August 29, 1902. 

Fixtures. Deed. Husband and Wife. R. S., c. 61; c. 103, ~~ 7-9. Stat. 1866, 
c. 52. 

A building does not become a part of the realty when erected on another's 
land under an agreement that it sbaU be the personal property of the 
builder. 

Husband and wife may make such contracts with each other, under the 
statute of 1866, c. 52, (R. S., c. 61) which provides that: "The contract of 
any married woman, made for any lawful purpose, shall be valid and bind
ing, and may be enforced in the same manner as if she were sole." 

A building erected by one on the land of another under an agreement that 
it shall remain the personal property of the builder does not pass by a con
veyance of the land to a bona fide purchaser without notice, although from 
its character, purpose and mode of use it appears to be a part of the realty. 

On report. Judgment for defendant. 
Forcible entry and detainer to obtain possession of a certain stable 

situated on a portion of village lot No. 40 in Dover, Piscataquis 
county. 

It appeared that the stable in question was built by the defendant 
on the land above described, which was then owned by his wife, 
under an agreement that when erected it should be his. 

The case is stated in the opinion. 
J. B. Peaks, for plaintiff. 
Henry Hudson and Frank E. Guernsey, for defendant. 

SITTING: WHITEHOUSE, STROUT, SAVAGE, POWERS, PEABODY, 
SPEAR, JJ. 

W HITEHOUsE, J. This is a process of forcible entry and detainer 
commenced by the plaintiff against the defendant as a disseizor, to 
obtain possession of "a certain stable" situated on land therein 
described and alleged to be a part of the realty. The defendant 
pleads the general issue and for a brief statement of his defense says 
that the stable in question was erected by him with his own means 
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upon the lot described in the plaintiff's dec1aration, with the knowl
edge and consent of his wife, Susie lVI. If utd1inson, who had title 
to the lot, with the thvelling-house thereon, before her marriage. 
The plaintiff claims title by virtue of a conveyance from Susie lVI. 
Hutchinson of the real estate on which the stable is standing. The 
case comes to this court on report. 

It appears from the facts admitted that Susie lVI. Hutchinson, the 
wife of the defendant, commenced a libel for divorce against him on 
the 30th day of September, 1888; that the plaintiff acted as her 
attorney in the prosecution of the libel, and continued to act as her 
attorney until October 3, 1SfH1, when !-,he gave him a deed of the 
land described in tl1iH complaint, "with all the buildings Hituated on 
said lot;" and the following day the plaintiff commenced this pro
cesH of forcible entry and detainer. 

It appearH from the uncontroverted teHtirnony of the defendant 
that in 1802, when he and hif-i wife were occupying the house on the 
lot in question, it was agreed between them that he should build a 
stable on the lot at hiH own expense and that the stable should be 
and remain his property. In pursuance of this agree1;nent, the 
<lefendant erected the Htable in <1 uestion, tJ1ir1y-two feet long aud 
twenty-eight feet wide, paying for all the labor and materials with 
his own money. The stable was supported by twenty-four granite 
posts set in the ground, and was situated about twenty-five feet 
from the houHe. The next year after tl1e erection of the stable, a 
shed was constructed to fill the space between the stable and the 
ell of the house, but without joining the sills. A serviceable con
nection was thus made between the shed and Htable. 

Upon these factH the plaintiff contends, in the first place, that the 
agreement between the defendant and his wife with respect to the 
stable was not a contract which a married woman had authority to 
make; but he further contends that if this contract is held to be a 
valid one as between the parties, he was an innocent purchaser of 
the real estate for value, without notice of any agreement that the 
stable should remain personal property, and that in any event it 
passed to him as a part of the real estate under his deed 0f October 
3, 1809. 
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In support of his first proposition the plaintiff cites Doak v. Wis
well, 38 Maine, 569, in which it was held that a married woman 
was not competent to restrict or enlarge the rights of her husband 
over her property or to contract with him in reference to it; that the 
husband's interest in the real estate of his wife was acquired by 
operation of law and not by contract, and that her consent to the 
erection of buildings on her l~nd by her husband was of no effect. 
But an examination of the facts upon which that decision rests clearly 
shows that it is not an authority in the present case. In that case 
the parties were married in 1831, an<l the buildings in question were 
erected by the husband on the land of his wife in 1839, long prior 
to the passage of the most important legislative enactments in this 
state enlarging the rights of married women. 

In Blake v. Blake, 64 Maine, 177, the parties were married in 
1869, and the building there in question was erected by the husband 
on the land of his wife in the year 1870. Between 1839 and 1870, 
there had been twelve different enactments of the legislature, includ
ing the broad and comprehensive one of 1866, all designed to enlarge · 
a married woman's powers respecting the preservation and protection 
of her separate property and personal rights. The act of 1866 ( c. 
52) was as follows: "The contracts of any married woman made 
for any lawful purpose, shall be valid and binding and may be 
enforced in the same manner as if she were sole." The provisions 
of all these enactments appear in a condensed form in chapter 61 of 
the revised statutes. 

It was accordingly held in that case that a man who had built an 
addition to the stable and made valuable improvements on the house, 
standing on the land of his wife, under her promise to pay for them, 
was entitled, after a dissolution of the marriage by divorce, to recover 
for such. improvements and expenditures. quoting the first four 
sections of chapter 61 of the revised statutes of 1871, the court say 
in the opinion: "If the wife can convey to her husband, she may be 
bound by the covenants of her deed. If the husband is liable for 
the rent of his wife's estate to her, she is none the less bound to the 
faithful performance of the covenants contained in such lease. 

"The result is that the wife, having the general and unrestricted 
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power of making any and all contracts in relation to her estate, its 
sale, lease, improvement, with the further right to make contracts 
for any lawful purpose, may contract with whomsoever she may 
choose. She may contract with her husband equally as with any 
one else." See also Wentworth v. ·wentworth, 69 Maine, 247. 

It is true that in Haggett v. Hurley, 91 Maine, 542, 41 L. R. A. 
362, it was held that the disabilities of the wife have not been so far 
removed by our enabling statutes as to empower her to form a busi
ness partnership with her husband and thereby subject her separate 
estate to debts contracted by the partnership. Among the reasons 
assigned in the opinion for this conclusion is the fact that in the 
revision of the statutes ( c. 61, § 4, R. S., 1871 and 1883) a married 
woman is made liable only for debts contracted "in her own name." 
It is suggested that these words, which do not appear in the original 
act of 1866, seem to limit her power to contract to such contracts as 
she may make "in her own name," and not in a partnership name. 
But referring to Blake v. Blake and Wentworth v. Wentworth, supra, 
the court add: "vVe make no decision here inconsistent with those 
decisions or opinions. vVe do not decide that a wife may not make 
a valid contract with her husband, nor that she may not join with her 
husband in contracts with other parties, nor that she may not become 
a surety for her husband, nor that she may not make contracts through 
him as her agent. All these might be contracts "in her own name." 

So also in Pinkham v. Pinkham, 95 Maine, 71, it was held that a 
wife cannot bar her right and interest by descent in her husband's 
real estate by a release to him during coverture. But the legislature 
had previously specified the methods by which dower might be barred 
(R. S., c. 61, § 6; c. 103, §§ 7, 8 and 9); and it was considered that 
such important provisions of existing law, designed expressly for the 
protection of the rights of the wife in the estate of her husband, 
ought not to be declared abrogated or superseded by subsequent 
enactments, without a more definite expression of the legislative 
purpose. 

An agreement by the wife that a stable erected on her land by 
her husband, with his money, shall remain his property, is readily 
distinguishable from those in the cases last cited, and is not open to 
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the objections which there prevailed. Our enabling statutes during 
the last sixty years were obviously intended to confer upon a marrie<l 
woman important rights and powers not previously enjoyed, and it 
is not the province or the duty of the court to nullify these statutes 
and defeat the obvious purpose of them by excluding from the opera
tion of their general terms each particular contract that may arise, on 
the ground that it is not within the intcndment of any of the acts. If 
a married woman is empowered to convey, lease and manage her real 
estate, to make any and all contracts "in her own name for any law
ful purpose," and "may contract with her husband equally as with 
any one else," there seems to be no substantial reason why the agree
ment in question, which had the effect to confer upon her property a 
benefit without a burden, does not easily fall within the manifest pur
pose as well as the comprehensive language of the statutes. It is 
difficult to conceive of any contraet which a married woman could 
more appropriately be deemed authorized to make, respecting the 
management of her real estate. It is accordingly the opinion of the 
court that the plaintiff's grantor was empowered to make the agree
ment in question with her husband that the stable should remain his 
property. 

Hut the plaintiff still insists that as a bona fide purchaser of the 
real estate without notice of the defendant's claim to the stable, he 
ought not to be affected by it even if it is held valid as between the 
original parties. 

The case discloses no evidence respecting the consideration of the 
conveyance to the plaintiff except that imported by the seal arnl the 
recital in the deed that it was "in consideration of $1,000 paid" by 
the plaintiff. It has been seen that the plaintiff was acting as 
attorney for his grantor at the time of this conveyance to him, and 
commenced this process the next day after he received the deed. 
The defendant contends that the court would be authorized to infer 
from these circumstances that, as the wife could not maintain an 
action against her husband in her own name, the conveyance was 
made to the plaintiff, her attorney, for the sole purpose of instituting 
this process, and that he must have ha<l notice of the controversy in 
regard to the stable. 
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If it be assumed, however, that the plaintiff was a bona fide pur
chaser for value without notice, his contention that the stable passed 
to him as a part of the realty is not supported by the rule of law 
which has hitherto prevailed in this state in this class of cases. Rus
sell v. Richards, 10 Maine, 429, 25 Am. Dec. 254; Hilborne v. 
B1·own, 12 Maine, 162, and Tapley v. Smith, 18 Maine, 12, estab
lished the principle that a building erected by one man on the land 
of another, by his permission, remains the personal property of him 
who erects it and does not pass by a conveyance of the land to a third 
person, although from its character, purpose and mode of use it 
appears to be a part of the realty, and the conveyance is to a bona 
fide purchaser without notice. These decisions have never been over
ruled in this state, although it must be admitted that they have been 
somewhat discredited by the comments of our own court in more 
recent decisions, and the rule established by them is undoubtedly 
contrary to the great weight of authority relating to this question. 
In Fifield v. Me. Cent. R. R. Co., 62 Maine, 77, the court say: 
"The case of Riissell v. Richards, 10 Maine, 429, 25 Am. Dec. 254, 
and subsequent cases, establish the doctrine here that bona fide pur
chasers, who even without notice acquire title to land, are not entitled 
to claim such structures as a house, store or mill standing on the 
land at the time of purchase, if such buildings were at such time the 
property of a third person, although from their situation upon the 
land they had the appearance of being a part of the realty. The 
case of Russell v. Richards, does not accord with the adjudged cases 
in Massachusetts and New Hampshire in this· respect, and the general 
course of decisions is rather opposed to it. See enumeration of cases 
compared in the extensive notes to the case of Elwes v. Mawe, 2 
Smith's Lead. Cas., 99." (9th ed., p. 1423.) 

Again in Dustin v. Grosby, 75 Maine, 75, the court say: "Rus
sell v. Richards, 1 Fairf. 429 (10 Maine) is not an opposing author
ity. That case was decided upon the ground of estoppel, and even 
that case has been a good deal criticised by other courts. Certainly 
its doctrine is not to be extended." 

With respect to the effect of such an agreement as against third 
persons, the Am. & Eng. Ency. of Law says: "The weight of 
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authority is to the effect that a subsequent purchaser or mortgagee 
of the land without notice of the agreement is not affected thereby. 
But in Alabama, Maine and New York the rule appears to he other
wise, and a subsequent purchaser or niortgagcc cannot claim the 
chattels, though ignorant of the agreement by which they were to 
retain their personal character." Vol. 13, page 628, title" Fixtures." 
And the numerous authorities there cited appear to warrant the 
statements in the text. Sec also P1.dle1·- lVitrrcn Company v. Jim·te1·, 
110 Wis. 80, and elaborate note in 84 Am.· St. Rep. 867. 

In view of the general policy of our law to constitute the registry 
of <leeds the true source of information respecting titles to real estate, 
it may seem that the Maine rule has no stronger support in equity 
than in authority, since under its operation an innocent purchaser of 
land may find incnmbrances upon it against which no ordinary care 
or vigilance on his part would afford any safeguard or protection. 
But if it be deemed more reasonable and just that such an agreement 
should not be effectual against any person except the original parties 
thereto and those having actual notice thereof~ miless it is in writing 
and recorded in the registry of deeds, the legislature can appropriately 
so declare. 

.Tndgrnent fo1· the ,l<fcudant. 
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"One thouHarn1 logs, spruce', pine and hemlock, all duly brarnled with the 
private nrnrlrn of Haid plaintiff, of the value of one thouHaIH1 dollars," is 
a sutnciently particular description in a declaration in trover. 

Exceptions by plaintiff. Sustained. 
Trover for logs. 
Defendant demurred specially to the declaration "because . . . 

the property mentioned is not described with sufficient particularity." 

The presiding justice sustained the demurrer and plaintiff alleged 
exceptions. 

The opinion states the case. 

Rencl Robinson, for plaintiff: 

.J. H. JJfontgornery, for defendant. 

The declaration does not state the nmnber of spruce, or the num
ber of hemlock logs. 

The values of the different kinds of logs are not stated. The 
val uc of all the logs is 1 umped at one thousand dollars. 

The declaration states the logs arc branded with the private marks 
of the plaintiff, implying that there arc many marks of plaintiff. 

It is a well known fact that spruce, pine and hemlock logs, each 
have a different value. The declaration leaves the quantity and 
value of the different articles entirely uncertain. They may be 
nearly all spruce. They may be nearly all pine. 

Counsel cited Edge1·ly v. Erncr.-;on, 23 N. If. 555. 
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SrrTIKG: WrswELL, C. J., SAVAGE, Pow;1ms, PEABODY, SPEAR, 

JJ. 

SAVA'GE, J. Trover. The declaration described the property 
converted as "one thousand logs, spruce, pine and hemlock, all duly 
branded with the private marks of said plaintiff, of the value of one 
thousand dollars." The defendant has demurred specially, and 
claims that the property is not described with sufficient particularity. 
vV e think otherwise. 

In trover, the property converted should be described with reason
able certainty, in order that the jury may know what is meant, and 
the defendant protected against another suit for the same cause of 
action. But a very general description is sufficient. The particu
larity rcq uired in detiirne or replevin is unnecessary, for in those • 
actions the things themselves are recoverable, while in trover only 
damages can be recovered. Stinchfield v. Twaddle, 81 Maine, 273; 
Edgerly v. Emerson, 23 N. H. 555; Colebrool~ v. Merrill, 46 N. H. 
160; 26 Am. & Eng. Ency. of Law (1st Ed.) p. 805. 

It can hardly be doubted that the description" one thousand logs," 
without qualification, would be sufficiently certain, in trover. The 
addition of the words, "spruce, pine and hemlock" does not make 
the description less certain. In reality these words make it more 
certain, for they limit the logs to spruce, pine and hemlock, and 
exclude all others. Upon trial the plaintiff would be limited to 
proof of logs of the kinds described. Ewell v. Gillis, 14 Maine, 72. 
The presiding justice at nisi prius should have overruled the 
demurrer. 

Eccceptions snstained. Dernm-rer· overTnlcd. 
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DOVER & FoxcROFT VILLAGE FIRE COMPANY, and others. 

Piscataquis. Opinion September 9, 1902. 

Ultra Vires Contract. Village Corporation. Water- Works. Subsequent Legislatfoe 
Hul,ijicatfon. Taxation. Spec. Laws, 1863, c. 262; 1887, c. 31; 

1887, c. 260; Maine Const., Art. IX, ~ 8. 

The legislature may grant to any public corporation, whether its municipal 
powers and purposes be general or limited, power to construct, or to pur
chase, and maintain a system of water-works for the purpose of furnishing 
water for its municipal purposes and for use by its inhabitants for domestic 
and sanitary purposes. 

On November 27, 188(;, the Dover and Foxcroft Village Fire Company, a 
public corporation created by an act of the legislature approved March 20, 
18(;3, (chap. 2(;2, special laws 18(;3) with certain powers and for certain 
limited municipal purposes, entered into a written contract with the Dover 
and Foxcroft Water Company for a hydrant service for protection against 
fire. The contract also contained a provision giving the village corpora
tion the right at its option to purchase, within the limited time stated in 
the contract, all of the property and all of the corporate rights and 
privileges of the Water Company at a price to be agreed upon by the par
ties, or, in case of the failure of the parties to agree, at a price to be deter
mined by three disinterested appraisers to be appointeJ. by the chief 
jm,tice of the supreme judicial court. 

The legh,latme of 1887 passed an act (chap. 2(;0, special la,rn of 1887) entitled: 
"An Act to amend the charter of the Dover and Foxcroft Village Fire 
Company," by tbe first section of which, all of the proceedings of the 
village corporation at the meetings "·hen the latter considered and finally 
voted to make this contract, were "ratified, confirmed and made valid." 
By the St'cornl section, the village corporation was authorized "to raise 
money for an annual supply of water for fire and other municipal purposes, 
and for an annual rental of hydrants, in addition to the purposes now 
authorized, to be levied and assessed in the manner provided by its charter 
and by this act." By the third section the contract above referred to 
between the village corporation and the Water Company under date of 
November 27, 188(\ was "ratified, confirmed and made valid", and the 
village corporation was "authorized to raise such sums of money from 
time to time as may be necessary for the purposes thereof." 
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In a uill in equity agaiirnt the village corporation brought by certain of its 
taxpayers, m;king for an injunction to restrain it from proceeding further 
under thiR contract to purchase the property of the Water Company, and 
to have the price thereof determined as provided by the con tract, held; 
that although the contract when made was ultra vires, it became valid by 
reason of the subsequent legislative authority and the acquiescence in the 
contract after such authority; that it was the plain intention of the legis
lature, in th~ passage of this act, to give plenary authority, by way of 
ratification, to the village corporation to make thi8 contract, including the 
important provision relating to the purchase of the water company's prop
erty, and that it must be aRsumed that the legislature, when it pas:-;ed this 
act, the main purpoRe of which was to ratify this contract, had knowledge 
of what the contract was ai1d of this particular clause in question. 

~nbRequent ratification by the legiRlature, under such circumstances as are 
here involved, is equivalent to previous authority. It is a permission to 
the municipal corporation to enter into the contract if they do not choose 
to reconRider their former action, arnl none the leRs valid becam,e it is 
known to the legislature what the proposed contract was. 

Municipal corporations can, not only exercise such powers as are granted by 
their charters, or by general law, either expressly or by implication, but 
also such as are incidental to the powers expre:-;sly granted and Ruch as 
are essential to the objects and purposeR of the corporation. 

Where a water-works system iR purchased in good faith by a municipal cor
poration for the main and primary purpose of supplying water for itR own 
municipal wants, and for domestic use by itl'l inhabitant:-;, urnler 1£'giRlative 
authority, Ruch legislation and the action of the municipal corporation 
under it in making the purchase, and in raising money by taxation there
for, are not in violation of that clam;e of the state constitution which 
requires equal taxation, because of the fact that incidentally the purchas
ing municipality may be compelled to assume the obligation of the original 
water company to provi(le water for some individual takers who reside 
outside of its territorial limits. 

1f the village corporation, as purchaser of this property of the Water Coh1-
pa11y, should ht> obliged to furnish wat('r for a few takers who reRide out
side the limit:-; of the corporation, it must be assunwd that it will receive a 
reasonable compensation tht>rt'for, RO that the taxatio11 of property within 
the villagP corporation will not be incn'aRPd in the slightest degret' by such 
purchase. But, in any evPnt., this iH mprely incidental and subsidiary to 
the main and primary object of furnishing ,rnter for itR lawful public pur
poses under lt>gislative authority. 

Jleld; that tlw acts 0f the legh;Jature of 1887, were sufficient to ratify and 
make valid the contract between the village corporation and the water 
company; that the act amending the cliarter of the Dover and Foxcroft 
Village Fini Company gave to that corporation, by express grant or by 
1wcessary implication, the authority to carry out that contract by a pur-
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chase of the water-works system, and, subsequent to such purchase, to 
maintain and operate the same; and that this legislation was not in viola
tion of the provisions of our state constitution. 

On report. Bill dismissed. 

Bill in equity by twelve tax-payers of 'the Dover and Foxcroft 
Village Fire Company to enjoin the purchase by it of the water
works of the Dover and Foxcroft Water Company, and to· restrain 
the creation of any debt or assessment of any tax by the village cor
poration on account of the purchase price. 

The cause was heard upon bill, answer and replication, and after 
the evidence was taken out was reported to the law court. 

The facts are stated in the opinion. 

0. D. Baker; J. B. Peaks, for plaintiffs. 

The grounds relied on for injunction are two: 

1. That the purchase proposed would be ultra vires as to the 
Fire Company. That if the purchase were effected, the charter 
powers of the Fire Company would not permit it to legally exercise 
the rights, or be compelled to perform the duties, of the Water 
Company purchased. 

2. That even if the charter of the Fire Company were adequate, 
the Fire Company could not, under the constitution, acquire , or 
exercise the full franchises of the Water Company, since it would 
involve the raising of money by direct taxation upon property within 
the taxing district, to pay for public benefits shared in common by 
persons and property outside that district, while the outside property 
thus benefited was itself exempt from taxation. 

1. The general powers conferred on the Fire Company, either by 
its original charter or by the amendment of 1887, are not broad 
enough to permit it legally to perform the duties or to enjoy the 
privileges imposed ai1d conferred on the Dover and Foxcroft Water 
Company under its charter of 1887, and any attempt by the Fire 
Company so to do would be ultra vires; and all steps, by contract, 
reserved option or otherwise, taken towards that end, would be equally 
ultra vires and therefore legally enjoinable at request of tax-payers 
in said fire district. 
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A municipal corporation has no general power to incur expense 
for water-works unless such power is conferred by statute in exprcEs 
terms, or by necessary intendment. Sec Vol. 20 Am. & Eng. Ency. 
of Law, 1st Ed., title Water-Works, pp. 1, 2. Vol. 15 Arn. & Eng. 
Ency. of Law, 1st Ed., title Municipal Corporations, pp. 1115, 1117, 
and cases cited. 

Legislative sanction to sale o~· lease of franchises is not io be 
implied, but must be clearly expressed in the charter or act. 8tcu:
arl v. Lehigh Valley B. B. Co., 38 N. J. Law, 505, 513; 8tueldon v. 
Centred R. B. Co. of N. J., 50 N. ,J. Equity, 52, 24 Atlalltic Rep. 
969. 

As an illustration of how strictly the charter power of a municipal 
corporation as to <listrilmting water is construed, sec (dnh1<'.!f v. 
Doston, 148 Mass. 389, where it is held that ,111 act authorizing a 

city to distributt' water "throughout said city" does not embrace 
the right to carry water to Long Islaml in Boston liarbor, although 
the Island at the passage of the act was a part of the city, the decision 
being based on the general ground that where the legislature intended 
to grant a power to cross the harbor it was likely to do so in exprm,s 
and unequivocal terms, and in the absence of such terms such could 
not he implied. 

As an illustration of tlie extent to which courts arc hound to go 
to prevent the execution of contracts which arc ultra vircs, see 
Ziegler v. Chapin, 126 N. Y. 342, in which case it was held that 
where goods are bought by a corporation with intent io 11sc them 
for a purpose ultra vires, and such unlawful use is stipulated for in 
the agreement to purchase, the contract is so far void that the vendor 
cannot recover for goods thus bought. See also Vol. 27, Am. & Eng. 
Ency. of Law, 1st Ed., title Ultra Vires, p. 389, and cases cited. See 
Franldin v. Lewiston Savings Institution, 68 Maine, 43. 

Counsel discussed the powers and charters of the two corporations 
and the provisions of the contract. 

2. The deeper and equally fatal objection to the exercise by the 
Fire Company of the option reserved in the contract is, that for the 
legislature to authorize the acquisition of the property by the Fire 
Company is beyond the constitutional power. 
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If the purchase is made at all, whether by agreement or appraisal, 
payment must be made in such way only as the charter permits, viz., 
by direct property tax levied and collected in the same way as town 
taxes; that is, by direct assessment upon property within the fire 
district. 

Such a tax would be illegal, because it would be laid on a limited 
territory to pay for public benefits common to a larger territory, 
from which the property so benefited lying outside the territory 
taxed would be exempt. 

Such taxation would be in violation of the provisions of the 
Constitution of Maine, Art. IX, § 8, because unequal. 

The territory embraced within the charter of the Water Company 
and actually operated in by it is not confined to the limits of the fire 
district, but embraces the entire territory of the two towns of Dover 
and Foxcroft, of which the fire district forms but a part. 

Each inhabitant of the fire district is a tax-payer, and each one 
must be taxed, not in proportion to the benefits received as a private 
taker of water, but in proportion to his general property within the 
fire district. The money for this huge cash payment cannot be raised 
as the charters alone permit, either "annually," or "from time to 
time," but must be assessed in a single year, and paid in one lump 
sum; so that the tax must be levied on the entire taxable property 
in the fire district in a single year, amounting to one-twelfth of all 
the property which every inhabitant in the district owns. 

Counsel cited: Cooley- on Const. Lim., 4th Ed., *494, *495; 
Harnrnett v. Pkiladelphia, 65 Pa. St. 146; Mc Oorrnick v. Pcitchin, 
53 Mo. 33; Dyar· v. Farrnfrigton Village Corporation, 70 Maine, 515. 

Furthermore, if it should be said that an option reserved under a 
contract may be exercised either before or after appraisal, and that 
it does not follow, if an appraisal is had, that the company will elect 
to purchase, the answer is, if it does elect to purchase, it cannot 
legally pay the purchase price or tax the petitioners for that purpose, 
and hence even the preliminary steps in furtherance of that unlawful 
end must be enjoined. 

If it does not finally elect to purchase, the incurring of the large 
expense nec~ssary ~o the procurement and completion of a futile 
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appraisal would still be unlawful, and for the reasom; above given 
must e<ptally be enjoined muler the constitution and at common law. 

IL JJL 1-feath; Ji: E. Guernsey; G TV: 1Iayc8, for defendants. 

SITTING: vVISWELL, C. J., ,vlIITEHOUSE, SAVAGE, Pow Em-;, 
PEABODY, SPEAR, JJ. 

WISWELL, C. J. The Dover and Foxcroft Village Fire Compm1y 
is a public corporation consisting of porti~ns of the tenitory of the 
adjoining towns of Dover and Foxcroft, and the inhabitants thereon, 
created by an act of the legi:-dature approved J\Iard1 :W, 18G:3, (chap. 
2G2, special laws 18G3) with certain powers aml for <·ertain limited 
mtmicipal purposes, which are statc<l as follows in the original ad 

of incorporation: "Said corporation is hereby inwste<l with power 
at any legal meeting called for the purpo:--c, to rni:-:e rnoncy for ilie 
purchase, repair and preservation of one or more tire-engines, hose 
and apparatus Jor extinguishrnent of fire, for the procuring of water, 
and for the organizing and maintaining within the limits of said terri
tory an efficient fire department." 

The act of incorporation contained provisiom, in relation to the 
officen; of the corporation; the manner in whieh m011ey raise<l by 
the corporation fi>r its authorized purposes r--houhl be asse:--sed upon 
the property within the territory; authorizing the corporation to 
borrow not exceeding the sum of two thousand dollan, for its pur
poses, and in relation to a variety of other matters not necessary to 
be here considered. 

On November 27, 1886, a written contract was entered into 
between this corporation and the Dover and Foxcroft \Yater Company, 
wherein the water company agreed to furnish, set and maintain a 
certain number of hydrants, and additional hydrants as they might 
be re,1uire<l, and to furnish through such hydrants a constant and 
sufficient supply of water for protection against fire, for which the 
village corporation agreed to pay an annual rental. The contract 
contained numerous and detailed provisions m; to the location, size 
and character of the clam, standpipe, pumps and pipe lines, and in 
general as to the construction and efficiency of the system of water
works to be built by the water company. 
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The contract also contained this clause: "Item Eighteenth. At 
any time after ten years, and before fifteen years, from the time pay
ments begin under this contract the said Fire Company shall have the 
right and privilege of purchasing of said water company all the 
buildings, reservoirs, fixtures, apparatus and property of said water 
company, with all its corporate rights and privileges at such a price 
as may be agreed on; and in case of disagt·eement between the 
parties the price shall be determined by three disinterested appraii;;ers 
appointed by the chief justice of the supreme judicial court, none 
of whom shall be residents of Piscataquis county. When thus 
chosen and assembled such appraisers shall have power to determine 
finally and conclusively the amount which said Fire Company shall 
pay for the rights, property and franchise of said water company. 
The option of said purchase may be exercised by the said Fire 
Company either before or after such appraisal, if after, then within six 
months therefrom." 

This contract was executed upon the part of the village corpora
tion by its assessors who were authorized to do so by a vote of the 
inhabitants at a meeting duly called for the purpose and held at 
Mayo's Hall in the town of Dover on November 18, and by adjourn
ment, on November '27, 1886. At the first meeting a committee 
was appointed "to negotiate a · contract for a fire service of thirty 
hydrants, at an annual rental, with some party, and report the same 
at an adjourned meeting." At the adjourned meeting the committee 
in their report submitted a draft of this contract with the water 
company, which was first discussed item by item, spread upon the 
records of the village corporation; and it was then voted "that the 
assessors of the Dover and Foxcroft Village Fire Company be hereby 
instructed and authorized in the name of the said Fire Company and 
in its behalf, to execute the contract this day reported by the com
mittee on water-works, and this day spread upon the records, when
ever the same shall be executed on its part by the Dover and Fox-
croft Water Company." ,t1. 

The Dover and Foxcroft Water Company, the other party to this 
contract, had shortly before its execution been organized under the 
general laws of this state relating to the organization of corporations. 

VOL. XCVI 35 
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But in the following winter ah act of the legislature (chap. 31, special 
laws 1887) was passed giving it certain powers. A portion of§ 12 
of this act is as follows: 

"The existing contract between the said Water Company and the 
said Dover and Foxcroft Village Fire Company of date of November 
twenty-seven, in the year of our Lord one thousand eight hundred 
and eighty-six,. is hereby confirmed and made legal and valid." 

And the same legislature passed an act (chap. 260, special laws 
of 1887) entitled "An Act to amend the charter of the Dover and 
Foxcroft Village Fire Company, the first three sections of which are 
as follows: 

"Sect. 1. The proceeding of the incorporation and organization 
of the Dover and Foxcroft Village Fire Company are hereby con
firmed and made valid; and all the proceedings of said corporation 
in calling, holding and acting in a meeting of said corporation, held 
in Mayo's Hall in Dover, on the eighteenth day of November, in the 
year of our Lord one thousand eight hundred and eighty-six, and by 
adjournment thereof on the twenty-seventh day of November, in the 
year of our Lord one thousand eight hundred and eighty-six, and all 
the votes, acts and doings of said corporation at said meetings, are 
hereby ratified, confirmed and made valid. 

"Sect. 2. Said corporation is authorized to raise money for an 
annual supply of water for fire and other municipal purposes, and for 
an annual rental of hydrants, in addition to the purposes now author
ized, to be levied and assessed in the manner provided by its charter 
and by this act. 

"Sect. 3. The existing contract of date of November twenty
seven, in the year of our Lord one thousand eight hundred and 
eighty-six, between said corporation and the Dover and Foxcroft 
Water Company, is hereby ratified, confirmed and made valid; and 
said fire company is authorized to raise such sums of money from 
time to time, as may be necessary for the purposes thereof." 

On July 3, 1891, the ¥aine Water Company, by a deed of that 
date from the Dover and Foxcroft Water Company acquired "all the. 
rights, privileges, immunities, franchises and property" of the Dover 
ttnd Foxcroft Water Company, subject to ttll the then existing con-
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tracts of this latter company, special reference being made to the 
contract under consideration in these words: "The said Maine 
Water Company hereby covenants and agrees that it will faithfully 
perform each and all of the obligations of all the contracts now 
existing between the Dover and Foxcroft Water Company and the 
Dover and Foxcroft Village Fire Company in each and every par
ticular, and shall be subject to all the liabilities of said contracts, as 
fully and completely as if said Maine vVater Company was a party 
to said contract." 

On September 7, lDOl, the Dover and Foxcroft Village Fire 
Company appointed a committee to proceed under item eighteenth, 
hereinbefore quoted, of this contract, with full power and authority 
to secure hy agreement if posHible, if not, by appraisal the valuation 
and amount of money necessary to purchase the water system, rights, 
property, privileges and franchise located in the towns of Dover and 
Foxcroft now owned by the Maine vVatcr Company, in accordance 
with the provisions of the contract above referred to. And prior to 
the commencement of this bill, this committee in behalf of the village 
corporation had petitioned the chief justice of this court, setting out 
the contract in question, the fact of the appointment of the committee 
for the purpose above named and their authority, alleging that there 
was a disagreement between the village corporation and the Maine 
Water Company as to the price to be paid for the property, rights 
and privileges of the water company, and praying for the appoint
ment of three disinterested appraisers to determine such price in 
accordance with the provisions of the contract. 

Upon this petition notice was ordered returnable on Feb. 11, 1902. 
But, before that time, this bill in equity by certain tax-payers within 
the limits of the territory of the Village Fire Company, against that 
corporation and its committee, was filed praying for a preliminary 
and permanent injunction restraining the village corporation and its 
committee from taking further action in the matter, and an order 
was ma_de upon the prayer contained in the bill for a preliminary 
jnjunction returnable at the same time and place as was the order 
upon the petition for the appointment of appraisers. No decree was 
made upon the prayer for a preliminary injunction, but the hearing 
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upon the petition for the appointment of appraisers was continued 
until the cause ~ould be finally heard and a final decree made. T'he 
case has been reported to the law court for that purpose. 

It is urged, in behalf of the complaillants, that their prayer for a 
perpetual injunction Hhould be granted because they conternl that the 
contract between the Village Fire Company and the predeceRRor 
of the Maine vVater Company was ultra vires; that the acts of the 
legislature above ref erred to and relied upon by the re8pomlcnt as 
ratifying this coutraet, were immflicieut for th1t purpoHe, :it least so 
far as the provision relating to the purchm:e of the property if; 
concerned; that it waf; not the i11te11tio11 of tlie kgislature to ratify 
that clause and to give the village ('orporntion the power to pnrchm:e 
the property of the water cornpai1y; that even if Huch intention could 
be gathered from the languag<.· of the kgiHlatim1 arnl if tlie act waH 
sufficient in terms, it was in violation of that provif;ion of the state 
constitution which requires equal taxation. 

Whatever may have been the extent of the powers granted to the 
village corporation in its original charter, to raise money for the pur
chase and maintenance of apparatus for the extinguishrnent of fin•, 
in organizing and maintaiuing an efficieut fire department, and "for 
the procuri11g of water," there can be 110 <pwstion as to the proposi
tion that prior to the legiHlation of 1887, this corporation had no 
power to enter into a contract f<Jr the purchase of a system of water
works such as the water company contemplated building, intended 
to supply water, not only for protection against fire, but also for 
other rmmicipal purposes and for domestic uses. The municipal 
purposes for which this corporation was created were limited to those 
named in the section already quote<l. Such a public corporation 
certainly has no power, until invested with it by legislative action, 
to acquire by purchase or to construct a general water-works system 
built and designed to supply water for all municipal and domestic 
uses. This contract, therefi>re, when originally entered into was 
undoubtedly ultra vires. 

But, it is equally beyond all question that the legislature may 
grant to any municipal corporation, whether its municipal powers 
and purposes be general or limited, the power to construct or to pur-
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chase an<l to own an<l maintain a system of water-works either for 
the exclusive purpose of furnishing water for municipal purposes, or 
for that and in addition to furnish water for the use by its inhabi
tants for domestic and sanitary purposes. The instances of such 
grants of power by the legislature which have been •upheld by the 
courts, or which have never been questioned, are too numerous to 
require the citation of authorities. 

So that upon this branch of the case, the only question is as to the 
effect and meaning of the legislative acts of 1887, already quoted. 
It seems to us that the language of the sections before quoted 
of chap. 260, special laws of 1887, docs not admit of any doubt that 
it was the plain intention of the legii-;laturc, in the enactment of this 
chapter, to give plenary authority, by way of ratification, to the 
village corporation to make this contract, including the important 
clause relating to the purchase of the property. vV c must aRsume 
that the legislature, when it passed this act, the main purpose of which 
was to ratify this contract, ha<l knowledge of what the contract was 
and of this particular clause in q nestion. 

In the first section reference is made to the meeting of the inhabit
ants of the corporation in Mayo's Hall on November 18, 1886, and 
to the adjourned meeting on N ovcrn her 27. All of the proceedings, 
doings and acts of this meeting and of the adjourned meeting, were 
ratified, confirmed and made valid. These were the mecti11gs, as we 
have already seen, when the proposition of the water company in the 
form of a draft of the contract, was discussed and aeceptcd and the 
draft spread upon the records of the corporation. 

By the second secti011, the corporation is authorized to rairn money 
for an annual supply of water for fire and other municipal purposes, 
an(l for an annual rental of hydrants, in addition to the purpoEes 
previously anthori7:ed. By the third Redion tl1is contract, definitely 
referred to, is ratified, co11firmed and 111adc valid; "arnl Raid fire 
company is authorized to rai:--e snch sums of money from time to 
time, as may be necessary for the purposes thereof." vVhat purposes'? 
Certainly not for an annual supply of water for protection against 
fire and other municipal purposes, nor for an annual rental of 
hydrants, because authority is granted to raise money for these pur-
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poses in the section immediately preceding. The contract referred 
to in this section does not call for the payment of money for any 
other purpose, ex<?ept for the purchase of the property. If this 
language was intended to have any meaning, and we certainly cannot 
assume that it was used without any purpose, it must have been 
intended, we think, to cover this very clause relative to the purchase 
of the property, and to authorize the village corporation to raise 
money for the purpose of paying for the property in case it exercised 
its option to purchase. 

It is impossible for us to believe, from the language used, that the 
legislature intended to authorize and ratify all of the rest of this 
contract, and not to ratify the clause relative to the purchase of the 
property which must have been inserted entirely for the benefit of 
the village corporation, since, while it gave the latter the option to 
purchase, it placed no obligation upon it to purchase. 

Counsel suggest various respects in which it is claimed the legis
lation referred to was inadequate to give the village corporation the 
necessary powers to purchase and su bseq uentl y maintain this water
works system, and therefore argue that it was not the intention of 
the legislature to confirm and ratify that particular portion of the 
contract, or to grant such power. For instance, it is said that the 
charter of the water company gave it the right to have a capital 
stock of one hundred thousand dollars, which as a matter of fact 
was fully issued by that company, and that no corresponding right 
was given to the vil1age corporation in its amen_ded charter. But 
while a capital stock is necessary for a private business corporation 
and represents the amount paid in or promised to be paid in by the 
members of the corporation, with which to do business, it is entirely 
unnecessary and would be most inappropriate for a municipal cor
poration to enable it to construct or to purchase property for public 
purposes. A municipal corporation no more needs a capital stock . 
in order to own a system of water-works than does a quasi municipal 
corporation such as a county, to enable it to build a court-ho~se. 

It is said that the enabling act of the water company authorized 
it to hold real and personal property to the amount of one hundred 
thousand dollars, and that no such power was· given to the vjllage 

~:;' 
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corporation. But legislative authority given to a municipal corpor
ation to acquire by purchase property to the extent in value of one 
hundred thousand dollars for a public purpose, must carry with it 
by necessary implication tlie power to hold that amount of property 
after it has once been acquired. And generally, as applicable to 
many of these suggestions, it must be remembered that municipal 
corporations can not only exercise such powers as are granted by 
their charters, or by general law, either expressly or by implication, 
but also such as are incidental to the powers expressly granted and 
such as are essential to the objects and purposes of the corporation. 

Again, it is said that this village corporation can only raise money 
by taxation, except the comparatively small sum of two thousand 
dollars, which, by its original charter, it was authorized to borrow; 
and that in order to pay for this property it would be necessary to 
raise by taxation, at one time a very large amount, said to equal 
eight per centum of the whole taxable property within its territory. 
While this may be perhaps a serious practical difficulty in carrying 
out the contemplated purchase of the property, we cannot see that it 
affects the legal question involved. 

It is said that the water company's charter made it liable to the 
two towns for all sums recovered against either of them on account 
of any defect in the highways caused by the company's negligence, 

· but that the act of 1887, amending the charter of the village cor
poration contains no reference to any liability upon the part of it in 
the case of such purchase; and we are asked if the village corpora
tion would be subjected to such a liability in case of the purchase of 
the property. The question does not arise in this case. We do not 
think that any argument can be drawn from the fact that the act i:,, 
silent upon the subject. The question might well be left to be deter
mined upon the general principles deducible from the nature of the 
municipal ownership of such property. 

It seems that the Dover and Foxcroft Water Company during its 
ownership of the property, mortgaged it to secure bonds of which 
$60; 000 in amount are now outstanding, and we are asked by coun
sel if the village corporation, in case the purchase of the property is 
effected, can or must assume these bonds, and if not, if the rights of 
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these bondholders will not be impaired by such purchase. We think 
it is a sufficient answer to this suggestion to call attention to the fact 
that this contract providing for the purchase was executed prior to the 
time that the mortgage was made, and was ratified by the very act 
of the legislature, chap. 31, special laws 1887, which authorized the 
water company to issue bonds and secure them by a mortgage upon 
its property and franchise, so that the holders of these first mortgage 
bonds took them subject to the then existing contract. 

No point is made because the legislative authority in this case was 
given after the execution of this contract by way of a ratification of 
that contract. The sufficiency of such legislation in this state under 
circumstances similar to those involved in this case, has been 
frequently upheld. The following q notation from the opinion of the 
court in 8hurtlejf v. Wiscasset, 7 4 Maine, 130, is particularly .appli-
cable to the facts of this case : · 

"The legislative act is after all only a grant of authority, nunc 
pro tune, a permission to the town to enter into the contract if they 
do not choose to reconsider their former action, and none the less 
valid because it was known to the legislature what the contract pro
posed was." The village corporation never reconsidered its action 
in making this contract, but, upon the contrary, both parties to it, 
and the successor of the water company, have always treated it as a 
valid and existing contract u11til this question arose. 

It is further argued in behalf of the complainants, that, even 
if this act of the legislature of 1887 was broad enough to give the 
village corporation the power to acquire by purchase this property 
of the Maine Water Company under the contract with the latter's 
predecessor, this legislation is in violation of article IX, § 8 of our 
constitution, as follows : "All taxes upon real and personal estate, 
assessed by authority of the state, shall be apportioned and assessed 
equally according to the just value thereof." 

As we have already seen, a portion of each of the towns of Dover 
and Foxcroft is not included within the limits of the territory of 
the village corporation. By the Dover and Foxcroft Water Com
pany's enabling act, that corporation was "empowered to supply the 
towns of Dover and Foxcroft, and inhabitants thereof, with pure 
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water for domestic, sanitary and municipal purposes." At the time 
that these proceedings were instituted to have the value of the water 
company's property determined for the purpose of purchase, the 
water company was actually supplying water for domestic use to 
six takers, inhabitants of one or the other of these towns, who lived 
outside of the limits of the territory of the village corporation. 

It is argued that, if the village corporation can purchase this 
property at all, it must do so subject to the same obligation as to 
furnishing water to takers outside of the village corporation as the 
water company is under now. In other words, that the village cor
poration, if it acquires by purchase all of the property of the wafapr 
company, and all of its corporate rights and privileges, must do so 
subject to its public obligation to furnish water to all inhabitants 
of the two towns, without as well as within the limits of the ter
ritory of the village corporation; that consequently, in case of 
the purchase of this property by the corporafion, the inhabitants 
thereof would necessarily be subject to taxation to pay for benefits 
common to those living both within and without the limits of the 
corporation, while those living in either of the two towns but out
side of the territory of tl1e corporation would not be liable to such 
taxation. So, it is argued, that a portion of the property of the 
town, that within the territory of the village corporation, will be 
subject to taxation, and the remainder exempt from such taxation, 
while the purpose of the tax is to obtain a benefit common both 
to the property taxed and that exempted. 

In support of this contention counsel rely upon the case of Dyar 
v. Farrnington Village Corporation, 70 Maine, 515. In that case 
the village corporation, em bracing a portion of the territory of the 
town of Farmington, and created to provide the means of protec
tion against fire, and for maintaining a local police, was authorized 
by an act of the legislature, upon a two-thirds vote of the legal 
voters of the corporation, to raise by tax or loan a sum of money, 
not exceeding a certain amount, and to appropriate the same in such 
manner as might be determined to aid in the extension of a railroad 
within or near the limits of the village corporation. The corporation 
attempted to act under this authority and to raise by loan a sum of 
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money to be used in aid of the building of the railroad. Upon a 
bill in equity asking for an injunction to restrain the corporation 
from proceeding further in this purpose, this court sustained the 
bill and granted the injunction upon the ground that the aid intended 
thus to be furnished hy the village corporation for the building of a 
railroad would necessarily result in unequal taxation upon the prop
erty in the town, the property within the limits of the village cor
poration alone being taxed for a public purpose, or in case the town 
itself, under legislative authority should vote to grant aid to the 
same enterprise, then the property within the limits of the corpora
tion would be subject to taxation by the town, as well as by the 
village corporation, for the same purposes, resulting, in either case, 
in unequal taxation. 

The correctness of this decision cannot be questioned. The legis
lation in that case, and the action of the corporation under it, not 
only permitted, but made unequal taxation inevitable. But that 
case is to he distinguished from this in many important and control
ling respects, and although in the opinion in that case certain express
ions are used, which, taken by themselves, would seem applicable to 
the facts here involved, we do not consider it an authority for this 
contention of counsel. In the Farmington case the unequal taxation 
that would have resulted had not the action of the corporation been 
restrained, grew out of the aid to be granted' in building a railroad, 
an improved highway, for the general benefit of the public at large, 
but the village corporation was not created for the purpose of build
ing and maintaining highways; that burden is ordinarily placed by 
the sovereign power upon the towns. The property within the limits 
of the Farmington Village corporation was also within the limits 
of the town of Farmington and subject to its due share of the burden 
of buildibg and maintaining highways, or of aiding in the building 
of railroads, in case the town should grant such aid under legis
lative authority, and this was the very reason why unequal taxation 
in that case should have necessarily resulted. 

But the village corporation in this case was originally create_d for 
the very purpose of providing protection against fire. By the amend
ment of 1887, as we have seen, its powers in this respect were greatly 
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enlarged, and in addition it was given power to obtain water for other 
municipal purposes, and by necessary implication from the ratifica
tion of the contract to purchase, the power to fornish water for do
mestic use to its inhabitants. So that while in the Farmington case 
mon~y was to be raised, eventually, by taxation upon the property 
within the village corporation to aid in a purpose for which it was in 
no way created, and which belonged to the general purposes of the 
town of which the village corporation was a component part, in this 
case the money to be raised by taxation upon the property within the 
limits of the village corporation, is in part to carry out a purpose for 
which the corporation was originally created, and in part within the 
powers and for the purposes granted and named in the amendment 
of 1887. So that even if the corporation may be subject, in case 
of purchase, to the obligation to furnish water to persons, inhabitants 
of either of the towns but not of the corporation, to the very limited 
extent that is probable, this is but an incident to the general lawful 
purpose to be accomplished, through the purchase of the water plant, 
to furnish water for its own municipal uses and for the domestic use 
of its own inhabitants. 

The railroad to be aided in the Farmington case was for the 
general benefit of the public at large, with only incidental benefits to 
the village corporation. The purchase of the water-works system 
in this case is generally and primarily to carry out the lawful pur
poses of the village corporation, with incidental benefits to a small 
number of outside takers who happen to be located along the water 
main between the pumping station and the territory of the village 
corporation. 

An illustration of this distinction may be found in the case 
of Worden v. New Bedford, 131 Mass. 23, 41 Am. Rep. 185, where 
the court decided that it was not ultra vires for a municipality to 
allow a public building built in good faith and used for municipal 
purposes, to be used incidentally for other purposes either gratui
tously or for compensation. The same distinction was recognized 
and. clearly pointed out by this court in Camden v. Camden Village 
Corporation, 77 Maine, 530, where the question was whether a 
building owned and used by the village corporation for its municipal 
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purposes became taxable in the town where it was situated because 
certain portions of the building, when not used for municipal pur
poses by the corporation, were let for hire. The court said : "The 
letting of those parts of the building, which are not in actual use by 
the corporation are incidental and subsidiary to the objects for which 
it was created, and do not take away its character as a public build
ing, or render it liable to taxation by the town as it would be were 
this a private corporation and its building erected for private purposes. 
Many city and town halls in this state are so constructed that when 
not in use for strictly municipal purposes, they may be let for any 
proper use. Such fitting up and letting for hire are the incidents, 
and not the primary objects of such public building." 

Again, while in the Farmington case unequal taxation would have 
inevitably resulted from the contemplated action of the village cor
poration, we do not think that it can be assumed in this case that the 
taxation of the property within the village corporation will ever be 
increased in the slightest degree by the fact that the corporation as a 
purchaser of this property may incidentally be obliged to furnish 
water to a few takers who reside outside the limits of the corporatiqn, 
because if it should furnish water for domestic use in such cases we 
must presume that it will receive therefor a reasonable compensation, 
so that the burden of taxation upon property within the corporation 
limits will not be increased to any extent whatever. 

We are therefore of the opinion, that the sovereign power of the 
state may authorize a municipal corporation, as one of the agencies 
of government, to purchase and pay for, by money raised by taxation 
or otherwise, an existing water-works system for the purpose of 
supplying water for its own municipal wants and for the domestic 
uses of its inhabitants; and that, if such purchase is made in good 
faith for these main and primary purposes, the constitutionality of 
the legislation authorizing such purchase, and the action thereunder, 
including the raising of money by taxation therefor, is not affected 
by the fact that incidentally and entirely subsidiary to these main 
and primary purposes in the purchasing of the property, the mnnic
ipal corporation may be compelled to carry out the obligation of 
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the original water company in furnishing water for some takers out
side of the limits of the purchasing municipality. 

For these reasons we are satisfied that the acts of the legislature 
of 1887, were sufficient to ratify and make valid the contract 
between the village corporation and the water company; that the act 
amending the charter of the Dover and Foxcroft Village Fire Com
pany gave to that corporation, by express grant or by necessary 
implication, the authority to carry out that contract by a purchase of 
the water-works system, and, subsequent to such purchase, to main
tain and operate the same; · and that this legislation was not in vio
lation of the provisions of our state constitution above referred to. 

This bill in eq 11ity will consequently be dismissed with one bill of 
costs for the respondents, and a decree to that effect will be filed 
below. 

So ordered. 

ABBIE C. SAVAGE, and another, Petitioners, 

vs. 

WILLIAM H. GRAY, and others. 

Lincoln. Opinion September 10, 1902. 

Partition. Not,ice. Unknoivn Owners. R. S., c. 88, ~ 4. 

A petition for partition cannot be heard, when notice has not been ordered 
or given to co-tenants, who are not named, but who are described as 
"unknown." 

On such a petition, notice, such as the court orders, to all co-tenants not 
named, is indiRpensable. 

On report. Remanded to nisi prius. 
Petition for partition of a lot of land fronting on Kennebec river 

in Dresden, Lincoln· county, containing about ninety-seven acres. 
The case is stated in the opinion. 
JollirC Scott for petitioners. 
R. K. Sewall, for respondents, 
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SITTING: WISWELL, C. J., WHITEHOUSE, STROU'r, SAVAGE, 

POWERS, PEABODY, JJ. 

SAVAGE, J. Petition for partition of land in Dresden. 

The petitioners allege in their petition that they are tenants m 
common of the premises with the defendants, and with either "the 
heirs of Margaret G. Rines late of said Dresden, deceased, whose 
names are to your petitioners unknown, or some person or persons 
unknown," and the evidence, as reported, tends to show that the 
heirs of Margaret G. Rines are interested as such in one undivided
half of the premises. Notice has been ordered tmd served only 
on the persons named in the petition as co-tenants of the petitioners. 
No notice has been ordered or given to the co-tenants who are not 
named, but who are described as "unknown," Such a notice is 
indispensable. Revised Statutes, c. 88, § 4, provides that "when the 
co-tenants are not all named in the petition ( for partition), 
such notice shall be given to the other co-tenants as the court orders." 

And were the statute not imperative, in this case notice would 
be important, if not necessary. Of the parties who are named as 
co-tenants, one, Caroline A. Rines, appears as administratrix, and 
claims that her intestate, William Rines, first having an equitable 
title, thereafter became owner of all the premises by adverse pos
session. But she offers no admissible evidence which supports a 
title by adverse possession. Had she succeeded in establishing that 
claim, the heirs of William Rines, and not his administratrix, would 
now be the owners, and be entitled to notice. The evidence fails to 
show that _William Rines had even an equitable title, as claimed. 
Another alleged co-tenant, Thomas Orman, claims one undivided
half by adverse possession, but he offers no proof of it. And 
another alleged co-tenant, Joseph Wade, is not connected with the 
case, as reported, in any way. There is, therefore, at least one 
undivided-half of the premises which is not represented, so far as 
the record shows, by any party now in court. 

The case must go back to nisi prius for notice to the " unknown" 
co-tenants. Richardson v. Watts, 94 Maine, 476. 

Report discharged. 
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AUSTIN L. DA vrs, and others, In Equity, 

vs. 

ZEBULON G. AULD, and others. 

SAME vs. GEORGE SCHOPPE, and another, 

Sagadahoc. Announced April 11, 1902. 

Opinion September 12, 1902. 
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Equity. Ir~junction. Intox. Liquors. Nuisance. Const. Law. Jury 1lrial. 
R. S., c. 17. Stat. 1891, c. 98. 

1. It is the duty of the state to guard the peace, safety, health and morals 
of its people, and for this purpose it may make use of all the powers and 
processes of government, executive, legislative and judicial, except where 
forbidden by some provision of the State or United States Constitution. 

2. In this state it has long been settled by common consent expressed in 
both legislative and judicial action that "all buildings, shops or places 
where intoxicating liquors are sold for tippling purposes, and all places 
of resort where intoxicating liquors are kept, sold, given away or dispensed 
in any manner not provided by law, are common nuisances,"-that is, are 
hurtful to the peace, safety, health or morals of the people. · R. S., 
C. 17, § 1. 

3. That the state by statute or common law can proceed, and has hitherto 
proceeded by criminal prosecution to punish for the maintenance of a 
common nuisance, and also to abate the nuisance, does not prevent the 
legislature authorizing it to proceed in equity to restrain, enjoin or abate 
such nuisance, by the use of the equity writ of injunction. 

4. The statute of 1891, c. 98,-conferring upon the supreme judicial court 
and any justice thereof jurisdiction in equity, upon the petition of not less 
than twenty legal voters of the town where a liquor nuisance under RS., 
c. 17, is alleged to exist, to restrain, enjoin or abate such nuisance and to 
issue an injunction for such purpose,-is within the legislative power and 
is not prohibited by any provision in either constitution. 

5. There is no provision in either constitution, requiring an equity suit in 
behalf of the state or the people, to be begun and carried on by the official 
public prosecutor. Hence, the legislature may authorize such suit in the 
case of a common nuisance to be maintained by twenty legal voters in the 
town where the nuisance is alleged to exist. 

6. The statute of 1891, c. 98, authorizes proceedings in equity without first 
obtaining a judgment at law. 

7. That the disobedience by the defendant of the injunction in such suit is 
ipso facto and necessarily a criminal offense, subjecting him to punishment 
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for the crime, does not exempt him from other punishment by the court 
for disobedience of its injunction, as for contempt. 

8. The operation of the statute is not to punish for past criminal acts, nor 
to enjoin from the commission of criminal acts in the future, but is to pre
vent the further continuance of a present, existing, continuous nuisance 
or hurt. 

9. The procedure under the statute is according to the ordinary civil pro
cedure in equity and the petition can be sµstained upon a mere prepon
derance of evidence in favor, since none of the results of a conviction for 
crime follow. 

10. The respondents in these cases did not claim nor ask for a jury trial 
but submitted, without such request, to a hearing by a single jm,tiee, m; 
usual in equity proceedings. Hence, they have not been deuie<l a jury 
trial, even if they were entitled to one under the eon:-;titution and laws. 

11. When the findings of fact by the justice sitting in equity in the fin,t 
instanee are not shown upon the appeal to be clearly erroneom,, they 
must be affirmed. 

In Equity. On appeal and exceptiom, by defendants. Over
ruled. 

Petitions by twenty tax-payers of the city of Rath under R. S., c. 
17, § 1, as amended by statute of 1891, c. 98, against the owners and 
occupiers of certain buildings in that city; and praying for i1tjunc
tions, both temporary and perpetual, against the defendants, and to 
restrain them from using or allowing said places to be used for the 
illegal sale or keeping for sale intoxicating liquors. 

The defendants demurred ; hut the justice sitting below, in the 
first instance, overruled the demurrers, and having heard the parties 
who by answers denied the charges of the petitions, sustained the 
petitions and granted injunctions. 

The defendants took appeals from the decrees ordering the in
junctions; also filed exceptions to the rulings upon the demurrers. 

The statute under which the petitions were brought is as fol
lows: - "Sec. 1. all houses, shops or places where 
intoxicating liquors are sold for tippling purposes, and all places of 
resort where intoxicating liquors are kept, sold, given away, drank, 
or dispensed in any manner not provided for by law, are common 
nuisances. The supreme court shall have jurisdiction in equity, 
upon information filed by the county attorney or upon petition of 
not less than twenty legal voters of such town or city, setting forth 
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any of the facts contained herein, to rer,train, enjoin or abate the 
same, and an injunction for such purpose may he isimed by said 
court or any justice thereof." 

Ftank E. Southard, for plaintiffs. 
Geo. E. l-Iughe8, for defendants Auld and Davis. 
Revised Statutes, c. 17, § 16, gives a remedy at law. These com

plainants have not invoked this remedy; their bill gives no special 
reason why the rights of the parties should not be first settled at law. 
A bill seeking an injunction must allege facts which clearly show that 
the plaintiff will suffer a substantial and irreparable injury which can
not be adequately remedied at law. l[cu;kell v. Thun;ton, 80 Maine, p. 
132; lVa88on v. Sanborn, 45 N. H. 169; Ti'acy v. LeBlanc, 89 Maine, 
304, and cases. vVhere an action at law may be maintained, it must 
appear by the hill that the remedy by it, is not plain, adequate and 
complete. Porter v. Land ancl Wate1· Company, 84 Maine, 195. A 
court of equity will not undertake to decide whether a nuisance 
exists until the plaintiff shall fully establish his claims at law. 
J,}a8bncin v. Anio8keag JJfan. Co., 47 N. H. 71. There is no sug
gestion in this bill, nor in the evidence introduced in the ease to show, 
but what the petitioners have a plain, adequate and complete remedy 
by an action at law. "It is not every case which would furnish a 
right of action against a party for a 1rnisance which will justify the 
interposition of a court of equity to redress the injury or remove the 
annoyance." Story Eq. § 925. In this bill it is claimed that the 
alleged nuisance had been in existence at least one year, prior to the 
filing of the petition; if such be the case, the nuisance should have 
been established by a suit at common law before equity will interfere 
to abate it. Portm· v. Witharn, 17 Maine, 294. 

In Worthington v. Wm·ing, 157 Mass. 421, 422, the court said, 
"if the petition sets forth what constitutes a misdemeanor at com
mon law, the remedy is by indictment." It is well established that 
equity has, in general, no jurisdiction to restrain the commission of 
crime or to assess damages for torts already committed. The bill 
charges these respondents with keeping and maintaining a nuisance 
which is criminal under our statutes, and for which the statute 
provid~s a penalty, and where a complete remedy is provided, This 
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looks like a proceeding to enjoin the defendants from selling intoxi
cating liquors with the end in view to punish, as disobedience of 
the injunction and contempt of court, the very act which was 
before punishable as a crime. 

It never was the intention of the constitution that a party should 
be punished by proceedings in equity for violating general laws, nor 
should he be tried by a court acting without a jury. We have 
al ways enforced the statutes relative to the illegal sale of intoxi
cating liquors, by criminal complaints or indictments, and this pro
ceeding is entirely novel and never was in vogue at the time the 
constitution was adopted, and for these reasons we think it is incon
sistent with the constitution of Maine. 

John Scott, for defendant Thompson. 

Frank L. Staples, for defendant Schoppe. 

SITTING: WISWELL, C. J., .E~IERY, 
SAVAGE, POWERS, PEABODY, JJ. 
STROUT, J., dissented. 

,VIIITEHOUSE, STROUT, 
,¥ IS WELL, C. J ., and 

EMERY, J. In this state it has long been settled by common con
sent, expressed in both legislative and j1idicial action, that "all build
ings, shops or places where intoxicating liquors are sold for tippling 
purposes, and all places of resort where intoxicating liquors are kept, 
sold, given away, drank or dispensed in any manner not provided by 
law are common nuisances"-that is, are hurtful to the peace, safety, 
health or morals of the whole people. R. S., chap. 17, § 1. 

Prior to 1891, one method provided by that statute for suppressing, 
restraining, or abating such nuisances was by a criminal prosecution 
against the persons keeping or maintaining them, followed upon con
viction by fine or imprisonment of the individual, and, if need be, by 
a warrant for abatement by the sheriff. What other powers the 
courts then had to deal with such nuisances outside of the power 
above named need not now be considered. 

In 1891, however, the legislature by statutory enactment expressly 
conferred upon this court and any justice thereof jurisdiction in 
equity, upon petition of not less than twenty legal voters of the 
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town where such nuisance is alleged to exist, to restrain, enjoin or 
abate the same and to issue an injunction for such purpose. Public 
Laws of 1'891, c. 98. This equity jurisdiction, thus expressly con
ferred by statute, was in this proceeding invoked against these 
respondents by these petitioners, twenty legal voters of the city of 
Bath, to restrain and enjoin them from longer keeping or main
taining such a nuisance in Bath. 

The respondents demurred to the petition and also answered, 
denying that they were keeping, or maintaining such nuisance 
as alleged. Upon hearing, the justice of the fin;t instance overruled 
the demurrer, and, upon further hearing npon the issues of fact, 
found that the premises described in the petitiou were a common 
nuisance, and then decreed that the respondPnts be perpetually 
enjoined from using any part of the described premises for the 
illegal sale, or illegal keeping of intoxicating liquors. The re
spondents excepted to the overruling of their demurrer and alrn 
appealed from the final decree. 

The respondents now urge several objections to this procedure 
and decree. 

I. The respondents contend that this is really a criminal prose
cution, though styled a petition in equity, and that if maintained it 
deprives them of safeguards placed by the constitution abont all 
persons accused of crimes. The argument is that the purpose and 
effect of the proceeding are to place the respondents under a court 
injunction, and then further proceed against them for a violation 
of the injunction, as for contempt of court, and thus subject them 
to punishment in the discretion of the justices of the court without 
the protection afforded by the constitution and statutes to respond
ents in criminal prosecutions. 

Whatever may be said of the argument, we cannot accept the 
respondents' premises. A criminal prosecution is to punish the 
individual for the criminal part of an act already committed. This 
procedure does not subject them to punishment nor seek to punish 
them for any past act. It does not subject the respondents to any fin~, 
imprisonment or disability of any kind for anything they may have 
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done prior to the filing the petition. The record cannot be used 
against them as a conviction for any crime, even for the smallest 
misdemeanor. The procedure is purely civil in character 'as well as 
in name. It has none of the peculiar elements or consequences of a 
criminal prosecution. Rancour·'s Petition, 66 N. H. 172. But it is 
argued that if the decree be affirmed and they be hereafter charged 
with a violation of the injunction, they would then also and ipso facto 
be charged with a crime and be liable to punishment for the crime at 
the discretion of justices unrestrained by the rules and principles 
governing criminal prosecutions and sentences. It is true, that if the 
respondents violate the injunction, they will also and ipso facto com
mit an offense against the criminal law. The same act is often both 
a civil and criminal wrong. Many aets formerly regarded as civil 
wrongs only have later been made also criminal. Thl'Y do not 
thereby become only criminal. The civil remedy is not taken away. 
The sufferer by fraud may maintain his civil action against the wrong 
doer, and the latter, because his act is also a crime, cannot successfully 
claim that he is to be tried only by the rules of the criminal law. 
The equity jurisdiction of the court to restrain and enjoin by equity 
procedure trespasses upon property has long been conceded. Many 
of such trespasses have also from time to time been made by statute 
indictable offenses. These statutes, however, have not abridged the 
equity jurisdiction of the court as to such trespasses and do not 
entitle the trespassers to any immtmity from that equity jurisdiction. 

Again, it should be noted that this statute of 1891 does not assume 
to confer upon the court ·power in equity to enjoin a person from 
committing mere criminal acts, not even such acts as unlawfully 
selling intoxicating liquors. Those are simple criminal acts to be 
dealt with by the courts under their criminal law procedure. How
ever frequent and successive such acts, they are intermittent and each 
is a separate hurt. A nuisance, however, is one continuous, uninter
mittent hurt as long as it exists. Under this statute the state seeks 
not to punish for past criminal acts, nor even to enjoin future distinct 
and separate criminal acts, but to stop the continuance of a present 
existing hurt. Granting that under our constitution the state cannot 
use proceedings in equity to enjoin mere criminal acts, we think the 
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state may use them to cause the discontinuance, and perhaps 
removal, of a hurtful condition. 

But we are reminded that these petitioners have not suffered any 
injury to their own persons or property by the acts complained of and 
that thi$ is not a civil action to afford them redress or protection in 
any of their own affairs. vVe are further reminded that this proceed
ing is against a common or public nuisance only, with no suggestion 
of any private injury done or threatened. It is argued that, while 
an individual may maintain a civil action at law or in equity to 
redress or prevent special damage done or threatened him by what 
is also a common nuisance or crime, the state cannot, for public pro
tection only, maintain or authorize any other action or process than 
a criminal prosecution either by indictment or irtformation,-that 
"the law of the land" named in Art. 6 of the Bill of Rights neces
sarily implies such a restriction upon the powers of the government 
in such cases. To this we respond that, so far as at present advised, 
it appears to us that all the powers of a court whether at common 
law or in chancery may be called into action by the legislature in 
behalf of the whole people for the purpose of suppressing and pre
venting the continuance of common nuisances hurtful to the whole 
people. We know of no express prohibition in .the constitution of 
this State or of the United States against the allowance of remedies 
in equity to effectuate such a purpose. ,Given the duty of the state 
to protect its people from nuisances hurtful to their health, morals 
or peace, it would seem to follow that the state may use all the proc
esses of law and all the powers of its courts to prevent the evil as 
well as to punish for it as a crime after its mischief has been 
suffered. E'ilenbecke1· v. Dist. Oourt of Plymouth Co., 134 U. S. 
31, 40. 

We do not find that the jurisdiction of courts of equity to restrain 
and enjoin common nuisances on public account only has ever been 
denied. The proper occasions for the exercise of this jurisdiction, 
and what rules should be applied, have often been questioned, but 
the existence of this jurisdiction has been conceded. The English 
author of Adams' Equity, writing, at page 210, of public as well 
as private nuisances, says that by reason of the often inefficiency of 
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the remedies at law to restrain or prevent nuisances "there is a 
jurisdiction in equity to enjoin, if the fact of the nuisance be 
admitted or established at law, whenever the nature of the injury 
is such that it cannot be adequately compensated in damages, or 
will occasion a constantly recurring grievance." He cites several 
English cases of injunction against public nuisances at the suit of 
the attorney general. In Story's Equity Vol. 2, § 921, it is laid 
down: "In regard to public nuisances the jurisdiction of a court of 
equity seems to be of very ancient date, and has been distinctly 
traced back to the reign of Queen Elizabeth." In Pomroy's Eq. 
Juris. it is laid down in§ 1349, that "a court of equity has juris
diction to restrain existing or threatened public nuisances by injunc
tion, at the suit of the attorney general in England, and at the 
suit of the state, or the people, or the municipality of some proper 
officer representing the commonwealth in this country." He also 
cites numerous English and American cases. 

In Penn8ylvan-ia v. The Wheeling Bridge Co., 13 How. 518, the 
supreme court of the United States, without special statutory 
authorization, sustained a bill in equity by and in the name of 
the state of Pennsylvania to enjoin the erection and continuance of 
what was claimed to be a public nuisance. In Dist1·ict Att01·ney v. 

Lynn & Bo8ton R. R. Co., 16 Gray, 242, the Massachusetts court 
decided that in that particular case there was no ground for the 
exercise of its. equity jurisdiction, but was careful to say: "The 
authority of the attorney general, or other law officer empowered to 
represent the government, to file an information in equity to restrain 
and prevent a public nuisance seems to be well established in 
England, citing some English authorities." In the same case the 
court further said, "nor are we able to see that any serious objection 
exists to this method of reaching and restraiuiug a public nuisance. 
By it a nuisance which is threatened or in progress can be arrested, 
which cannot be done by proceedings at law; an injunction is more 
complete in its operation, because it prevents future acts as well as 
restrains present nuisances ; and it affords a more prompt and imme
diate relief than could be obtained by other process." A somewhat 
analogous proceeding for the prevention of crime is provided in 
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R. S., c. 130, under which a justice of a court, and even a trial 
justice may upon application summarily require a respondent to 
furnish sureties to keep the peace, and in default of such sureties 
being furnished may commit him to jail. If an appeal is taken the 
justice of the appellate court proceeds in the same summary way. 

Convinced by these authorities and the intrinsic reason of the 
matter, we believe that this proceeding under the statute of 1891 
above cited, to restrain and enjoin this hurtful common nuisance, is 
strictly according to "the law of the land," in tJie full sense m 
which that term is used in the Bill of Rights. 

It is true, that proceedings in equity against public nuisances 
have been and are usually in the name of the state itself or its 
attorney general, but we do not find that the state is limited by 
the constitution to such a form of suit. It may authorize a suit 
in its own na.me, or in the name of any officer, or municipality or 
other agency. Its power to authorize penal actions by and in the 
name of an individual for violations of law has often been exercised, 
and never denied. If the state has the duty to protect its people 
by efficient legal and equitable remedies, it certainly has the power 
to permit any of them to protect themselves by pursuing such reme
dies in their own name. At any rate, we find no constitutional 
inhibition of such a course. 

II. The respondents further contend that this statute breaks 
against their immunities under the Bill of Rights, in that it does 
not provide for a jury trial, though directly affecting their use of 
their property. It is not necessary that a statute conferring upon 
the court jurisdiction at law or in equity, affecting personal rights or 
property, should in terms proyide for a jury trial. The constitution 
is always the fundamental law and is read into every statute. 
Whatever right to a jury trial is given by the constitution exists 

· under every statute, and will be fully accorded by the court what
ever the language of the statute. Any statute denying such right 
whether in terms or by implication will be so far refused judicial 
cognizance. 

In this case the record does not show that the respondents ever 
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have been or will be denied a jury trial. It docs not show they 
ever requested a jury trial. In equity proceedings, at least, where 
the court mmally proceeds without a jury, a party should ask for a 
jury trial, if he desires it, and the chancery rules point out how and 
when the req ucst may be made. In this case the respondents vol
untarily let the case take the usual course of a case in equity, and 
voluntarily submitted the i8sues of fa,ct to the court in the usual 
way without asking for a jury. So far, therefore, they cannot cor
rectly say they have been denied any constitutional right to a jury 
trial. The question whether they arc entitled mHler the constitution 
to a jury trial at any step in this proceedi11g is not yet presented and 
so of course need not be decided. Interesting and exhaustive discus
sions of the question may be found in the following cases. C'arleton 

v. Rugg, 14U Mass. 550; 8trde v. 8amu7ers, (W N. H. 39; l 1)ilen

becl;,er· v. Plyrnonth Co., 184 U. S. 31; Littleton v. J?ritz, Go Iowa, 
488. 

III. The respondents further contend that this statute of 1891 
is only amcndatory of R. S., c. 17, relative to nuisances, and is 
therefore limited in its operation by the other provisions of that 
chapter. They still further contend that whatever equity jurisdic
tion is thus conferred is to be exercised under the recognized limita
tions of equity procedure in nuisan('e cases. The inference drawn 
is that the fact of an existing or threatened nuisance must first he 
established in an action at law or in a criminal proceeding, before 
the court will issue the extraordinary writ of injnnction,--that being 
the course indicated in R S., c. 17, and followed in e<p1ity pro
ceedings against nuisances. If the statute of 18f)] is thus limited 
in its operation, it is superfluous. It adds nothing to the powers 
of the court or the government. Already, under R. S., c. 17, the 
court had the power to abate the nuisance after verdict, and also 
by injunction to stay or prevent the nuisance before verdict pending 
the prosecution. ·without the statute of 1891, the court had the 
power under its general equity jurisdiction to restrain, enjoin and 
abate after a verdict at law. It could do so even without a 
verdict at law in clear cases. While this power was sparingly and 
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cautiously exercised at first; courts of equity never doubted their 
right to exercise this power in cases apparently requiring it. 

The language of the statute of 1891 is explicit. There must 
have been a purpose. The legislature evidently intended to increase 
the power of the court in nuisance cases, or at least to facilitate the 
exercise of such power as it already possessed. The court is to 
have clear, indisputable jurisdiction in equity to restrain, enjoin or 
abate certain nuisances upon mere petition. No conditions or pre
liminaries are named. The court is authorized to exercise its 
amplest· powers and procednre in the matter. It need not now 
await the result of_ an action or indictment at law before preventing 
the threatened nuisance. · The construction contended for would 
make the statute nugatory, and hence cannot be admitted. 

All the foregoing contentions of the respondents were raised, 
considered and overruled in an elaborate opinion by the supreme 
court of Iowa in Littleton v. Fritz, 65 Iowa, 488, 54 Am. Rep. 19. 
We have found no case holding this or similar statutes unconstitu
tional. 

IV. If not sustained in any of the positions taken under this 
demurrer, the respondents urge, under their appeal, that the evi
dence did not justify the finding of the court and the order for the 
injunction. This is a question of fact in determining which we must 
give great weight to the opinion of the justice who heard and saw 
the parties and the witnesses. Appeals in equity upon questions 
of fact are not to be taken as matter of course, but only when the 
appellants feel they can demonstrate that the finding appealed from 
is clearly wrong. After careful study of the reported evidence we 
do not feel at all clear that the respondents were not keeping or 
maintaining a nuisance as alleged. The evidence was uncontra
dicted ; and there were several very suspicious circumstances, none 
of which were explained. The respondents refrained from placing 
themselves under cross-examination. We do not feel clear that the 
inference that they were keeping a nuisance was clearly wrong. 

The respondents invoke the expressed policy of this court to be 
conservative in its use of so heavy and sharp a weapon as the writ 
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of injunction. The greater the danger of infringing m the least 
upon the smallest personal or property right, the greater should be 
the caution exercised by the court, and the more clear the proof 
demanded. Here, however, there is no such danger. It is not pro
posed to remove their property, or interfere in any way with its 
legitimate use. They have no right to use it for the unlawful sale 
or keeping of intoxicating liquors. They never had nor· can they 
have any such right, nor do they claim any such right. The decree 
will not in the least abridge any personal or property right existing 
or claimed to exist. The prohibited use of their property is con
fessedly unlawful and one they admit they should voluntarily 
abandon. We cannot see any chance of legal harm in granting the 
injunction. There is absolutely no question that the enjoined use 
would be a common nuisance. The result is that the decree below 
must be affirmed with additional costs of this court, and it is, 

So ordered. 

LARKIN D. SNOW, Appellant from Decree of Probate Court. 

Cumberland. Opinion September 18, 1902. 

Prof.Jute. Soles. License to ,'-,'ell Real Estate. Defectfre Pet-ition. R. 8., c. 71, 
~ 1, cl. 1-3; C. 71, ~ 12. 

In order to justify a decree licensing an executor or administrator to sell 
real estate of the deceased, it must be averred and proved that such sale 
is necessary to pay debts, legacies or expenses of sale and administration; 
or that a sale of some portion of the real estate is necessary for these 
purposes, and that, by a partial sale, the residue would be greatly depre
ciated. 

The decree is not evidence of these facts. The party seeking the decree, or 
to have the decree affirmed, must prove them. 

To authorize the appellate court to affirm the decree, enough of these facts 
must be proved or admitted in the supreme court of probate to make out 
a case for the original petitioner. 
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Such petition which contains no allegation that the sale of the real estate 
is necessary to pay debts is not sufficient. 

To authorize a sale of all the real estate of the deceased, where the debts 
amount to less than the value of the whole, it must appear by the petition 
and proof that the residue would be greatly depreciated by a sale of any 
portion. Held; no such allegation is found in this petition, nor is such 
proof supplied by the agreed statement of facts. 

A license to accept an advantageous offer can only be granted where the 
court may grant license to sell at public auction as provided in R. S., 
C. 71, e 1. 

See Snow v. Russell, 93 Maine, 362. 

Exceptions by appellee. Overruled. 

Petition of Isaac L. Elder, administrator de bonis non with the 
will annexed of Submit C. Russell, praying that a new license may 
be granted him to sell at private sale, in accordance with an offer, 
the real estate described in the original petition of J olm H. Russell, 
which latter petition was dated April 13th, 1898. 

This court had already held in Snow v. Russell, reported in 93 
Maine, 362, that the original decree granting license to John H. 
Russell, executor, was void, inasmuch as it dispensed with the bond 
required by the statute; that the license issued thereupon was also 
void, as was the deed of the real estate attempted to be made by 
the executor. 

The case is stated in the opinion. 

W. R. Anthoine ancl T. L. Talbot, for appellant. 
M. P. Franlc and P. J. Larrabee, for appellec. 

SITTING: "\VISWELL, C. J., EMERY, \VHITEHOUSE, STROUT, 
POWERS, JJ. 

STROUT, J. Submit C. Russell deceased possessed of a parcel of 
real estate and a small amount of personalty. John H. Russell was 
executor of her will. George F. Russell had a claim against her 
estate, upon which he obtained judgment for thirteen hundred and 
fifty dollars an<l fifty cents at the November term of the superior 
court, 1897. Upon a proper· petition to the probate court presented 
on March 5, 1898, after notice and hearing, on April 13, 1898, that 
court granted a license to J olm H. Russell, as executor, to sell said 
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real estate at public or private sale. Afterward, on May 3, 1898, 
John H. Russell sold the real estate to George F. Russell, for 
twenty-two hundred dollars and delivered to him a deed of the same. 
He accepted as payment a discharge of George F. Russell's execu
tion issued upon his judgment, and three hundred dollars in cash, 
and his promise to pay the balance of five hundred and forty-nine 
dollars and fifty cents. The license was issued without bond given 
by John H. Russell. The sale therefore was void, and George F. 
Russell acquired no title under his deed. Snow v. Bussell, 93 Maine, 
362, 7 4 Am. St. Rep. 350. 

John H. Russell having deceased, Isaac L. Elder was appointed 
administrator de bonis non, with the will annexed, of Submit C. 
Russell on February 7, 1900. Elder filed a petition in the probate 
court stating these facts, and also stating that George F. Russell 
offered to pay for the same parcel of real estate "the sum of five 
hundred and forty-nine dollars and fifty cents in addition to the sum 
of sixteen hundred and fifty dollars and fifty cents which he had al
ready paid to the said John H. Russell, executor aforesaid, making 
in all the sum of two thousand two hundred dollars for said real 
estate, which is an advantageous offer therefor, and that the interest 
of all concerned will be promoted by an acceptance of said offer." 
He prayed for license to sell the real estate at private sale in accord
ance with said offer. After notice and hearing, on May 18, 1900, 
the probate court decreed "that said petitioner have license as prayed 
for, to sell and convey said real estate described in said petition at 
private sale, in accordance with said offer, for the purpose therein 
named," upon giving bond. 

From this decree Snow appealed to the supreme court of probate. 
Upon hearing in that court upon the appeal and agreed statement of 
facts, the decree of the probate court was reversed, and the petition 
for license to sell upon an advantageous offer dismissed.. The case 
comes here upon exceptions to this ruling. 

The third and seventh reasons of appeal are as follows: 
"Third: Because no list of claims has been filed by the admin

istrator with his petition, nor does said petition set forth that any 
legal debts are due from the estate, nor is any evidence of such debt:; 
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produced to this court, consequently this court has no jurisdiction to 
issue a license to sell real estate." 

"Seventh : Because the petition of said administrator does not 
present a case under any of the clauses of section 1 of chapter 71 of 
the revised statutes, which prescribe the issuing of licenses for sale 
of real estate. It alleges an agreement between George F. Russell 
and John H. Russell, executor, regarding the sale of the real estate 
of the testatrix; payment by George F. Russell in pursuance of that 
agreement of $1650, anrl readiness to pay $550 more; the failure 
of the deed of John H. Russell, executor, to convey to George F. 
Russell the legal title to the estate. The petition asks that license 
issue to enable the adminiRtrator to convey the real estate in execu
tion of the agreement between George F. and John H. Russell." 

Under the third reason of appeal the question is fairly presented 
whether there is sufficient allegation and proof of such debts pro
duced to this court as give it jurisdiction to sell this real estate. 
It is true that this reason of appeal is unnecessarily broad, that it 
denies all allegation and evidence of indebtedness. But it may 
fairly be said that the greater denial includes the less; that the fact 
that the appellant denies all allegation, and all proof of indebtedness, 
does not relieve the appellee from the burden of showing sufficient 
allegation and proof of indebtedness to give the court jurisdiction to 
make the decree appealed from. 

Under the seventh reason of appeal the appellee must unquestion
ably show that the petition does present a case under some one of the 
clauses of R. S., c. 71, § 1. 

In order to justify a decree licensing an executor or administrator 
to sell real estate of the deceased, it must be averred and proved that 
such sale is necessary to pay debts, legacies or expenses of sale and 
admiJ?-istration; or that a sale of some portion of the real estate is 
necessary for these purposes, and that, by a partial sale, the residue 
would be greatly depreciated. Revised Statutes, c. 71, § 1, items 1 
and 3. Gross v. Howar·d, 52 Maine, 195. The decree -is not evidence 
of these facts. The party seeking the decree, or to have the decree 
affirmed, must prove them. Gross v. Howar·d, supra. In this case 
we can only look to the petition for the necessary averments, and to 
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the agreed statement of facts for the proof. The reference by the -
administrator in the petition to a prior petition filed by a former 
administrator cannot supplement the statements in his own petition, 
as there is no averment in the latter that the statements in the former 
are true. 

Turning now to the petition and the agreed statement of facts, 
and putting upon them the construction most favorable to the 
appellee, we find an allegation and proof of the existence of a debt 
of $1fi50.50. We find neither allegation or proof of the existence 
of any other debt, of any legacy, or of any expenses of sale and 
administration. If it be conceded that a sale would necessarily 
involve expense, still, it would be trifling. We find neither allega
tion nor proof that the sale of this real estate is " necessary to pay 
debts." Tl1is is one of the facts referred to by BARROWS, J., in Gross 
v. Howard, above, when he says,-" To authorize the appellate court 
to affirm the decree, enough of these facts must be proved or admitted 
in the supreme court of probate to make out a case for the original 
petitioner." For aught that appears, either in the petition or proof, 
there may be ample personal property to pay this debt, and which 
it is the duty of the administrator to apply to that purpose before 
resorting to the real estate. More than this, even if there is no 
personal property, it affirmatively appears both by allegation and 
proof that it is not necessary to sell the whole of this real estate 
to pay this debt, the only debt named or proved. The debt is only 
$1650.50. The real estate is of the value of $2200. That is the 
price which the agreed statement shows the purchaser was to pay 
for it, and the price which the administrator asks leave to sell it 
for. But it cannot be necessary to sell real estate at $2200 to pay 
$1650.50. The statute expressly provides that, in order to authorize 
a sale of the whole under these circumstances, it must "appear by 
the petition and proof," that the residue would be greatly depre
ciated by a sale of any portion. Revised Statutes, c. 71, § 1, item 3. 
We search this petition in vain for any such allegation, as we do 
the agreed statement for any such proof. 

Courts of probate have no authority to grant licenses to sell real 
estate to accept advantageous offers as such. They can do so in 
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cases where they may grant license to sell at public auction (R. S., 
c. 71, § 12) and those cases are alone those enumerated in section 1 
of that chapter. The objections made by the appellant, under the 
third and seventh reasons of appeal, antedate all questions of advan
tageous offers, and until the facts required by section 1 are alleged 
and proved, there is no advantageous offer for the court to consider. 

For these reasons the appeal was properly sustained, and the 
decree of the probate court reversefl by the supreme court of probate. 

Exceptions over·ruled : Decr·ee of the probate court 
reversed, and petition for license dismissed. 





IN MEMORIAM. 

PROCEEDINGS BEFORE THE LAW CoUR'r, HELD IN PORTLAND, 
FRIDAY, JULY 3, 1902, IN RELATION TO 'fHE DEATH OF THE 

HON. WILLIAM HENRY FOGLER, 

WHO \VAS AN ASSOCIATE JVS'l'ICE OF THIS COURT FRO.l\[ MARCH 
25, 1898, TO FEBRUARY 18, 1902, AND DIED AT HIS RESIDENCE 
IN ROCKLAND, IN HIS SIX'fY-FIFTH YEAR. 

SrrTING: vVISWBLL, C. J., .EMERY, STROUT, SAVAGE, POWERS, 
PEABODY, SPEAR, J ,J. 

The court having assembled, Hon. David N. Mortland, President 
of the Knox County Bar, announced the death of Justice FOGLER in 
the following rernar ks :-

May 'it please your Honors: 

It has been intrusted to me by my brethren of Knox Bar, to call 
the attention of the court to the decease of the Honorable vV ILLIAl\I 
H. FOGLER, one of the Associate Justices of this court, which 
occurred at his home in Rockland on the morning of February 18th, 
last. His death was the culmination of a disease from which he 
had suffered for many years and throughout the entire term of his 
judicial life. Although it was known to his immediate friends and 
acquaintances that he was continually suffering from the inroads of 
an incurable and fatal .malady, he seldom alluded to it or betrayed 
its existence by shirking hardships or exposures, or by avoiding or 
declining any official duties; and to the last, I may say, by the 
exercise of extraordinary will power, he endured pain and suffering 
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with a: cheerful countenance and an assumed buoyancy which tended 
to lull the fears of his family and friends. 

My first acquaintance with him was when he was a student in 
the law office of Hon. Nehemiah Abbott in Belfast, in the winter of 
1860-61, j nst prior to the breaking out of the war of the rebellion. 
He had, by his own individual labor, acquired a liberal education, 
and was then pursuing the study of law at intervals while teaching 
schools or laboring in the hayfield, or at other employment which 
would enable him to obtain the means to pursue such study. Like 
many others in this country, he rose from poverty and obscurity, 
and by his individual efforts obtained many enviable positions as 
citizen, soldier, lawyer and justice of this Honorable Court. He 
was admitted to the bar prior to entering the army in 1862. He 
commenced practice in Belfast soon after his return from the 
army and became one of the leading lawyers in that county and in 
the state. In 1890 he removed to Rockland, carrying there with 
him a well earned reputation for learning and ability which was 
immediately recognized in his new field of labor. His term upon 
the bench as justice of this ~ourt was but · brief~ being less than 
four years, but his long experience in the trial of causes gave him 
great facility as a presiding justice. His transition from the bar to 
the bench seemed for him easy and natural and apparently caused 
him little trouble or anxiety. He was patient in investigation, and 
was never unmindful of the courtesy which should be maintained 
between the bar and the bench; the youngest and least experienced 
practitioner received at his hands the kindest courtesy and forbear
ance, and was listened to by him with patient attention. Though 
his ruling or decision might be adverse, no lawyer, I believe, ever 
left Judge FoGLER's presence with his feelings wounded by any rude 
or unkind remark. His worth as an associate on the bench your 
Honors will recognize. 

At the last March term of court in Knox county, suitable memo
rial services were held on a day set apart for that purpose, at which 
time the following resolutions were presented and adopted. With 
your Honors' permission I will now read said resolutions, and I 
move that the same be entered here of record. 
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RESOLVES. 

The Knox County Bar, entertaining the bighe8t respect and esteem 
for our adopted brother, Honorable Wn,LIAl\1 H. FoGLEH, who came 
to us in the height of his power and maturity of his experience, as a 
practicing lawyer, and was from our midst elevated to an honored 
place upon the bench of the Supreme Court, wishes to place on the 
records of this court a fitting memorial to his memory. 

,v e cannot too highly honor one who by his own effort rose from 
the humblest walks of life to be a leader of his profession, and wl10 
in a brief service as a judge of our court of last resort, carve<l for 
himself a pla,ce among the leading jurists of our State. Never a 
favorite of fortune he gained by perseverance and intrinsic merit the 
fame and di8tinction to which he attained. So situated in youth that 
the battle of life was not ea8y, he nevertheless battled for his country 
and there as in his chosen profe8sion achieved succes8 and distinction, 
and acquired a fund of experience he afterwards so fondly related. 

We esteemed, respected and loved him when living for what he 
accomplished, by his ability, honor and integrity, for his good fellow
ship. \Ve revere his memory becau8e of these qualities, now that 
he is dead. 

J. H. Montgomery, Esq., seconded the resolutions and spoke as 
follows:-

JJfay it JJlease the court:-

A remarkable personality has been taken from the judiciary in the 
death of Judge FOGLER. I say "personality," as I cannot designate 
the effect of his living in any other term. It was not his being a 
man that made him known to us, for in that he could not be 
accounted remarkable. But it was his living influence that marked 
him among us, and that spoke to us, and, being dead, now speaks 
to us. It is the characteristic of all the living to have this noticeable 
being in a measure, but it is reserved to the few to be pronounced 
in it. 

He was arriong the few, in this respect, and now that he is dead 
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we may read the story of his personality as it wrought among man
kind, to the end that it may be a lesson to the ~iving. 

He was simple and unassuming in all his ways. He did not live 
for show, nor, to an extent, to denote the importance of his life. He 
did not surround hims~lf in business with any ostentation or show. 
In his business he did not advertise, and, yet, all knew where he 
lived; all knew he was a lawyer, and among the first of the pro
fession. 

He did not seek to be heard anywhere. He worked arduously in 
his home with his favorite authors, and at his office with his law 
books. He observed all things. He thought always; when it was 
his turn to speak he had things in abundance to relate, and those 
who heard him were glad to hear him again. It was his readiness 
that made him interesting in conversation, convincing in argument, 
and adroit in debate. 

He was impressionable, and receptive of all that met him in the 
course of his daily life. He knew what was going on from a na
tional issue to the individual romances of the little world of "around
town-talks." Every phase of life interested him. He had a natural 
side for all conditions. Everything attracted his attention. He 
received them into his concern, and applied them "to enforce an argu
ment or adorn a tale." It made him a dangerous adversary in the 
trial before juries. It was why he never over did in acting, or in 
statement. He was touched by the humanities of all mankind, 
everywhere,-with the thoughts they were thinking, and with their 
desires, and their hopes. 

He was courageous. He had hope,-almost godlike. He knew 
what thought could do. He knew how far endeavor could reach, 
and he stood in his place, undaunted by the fatal malady affecting 
his body; or the sorrow and bereavements of his home sickness and 
loss; or the pain his slightest efforts evoked. These things were 
constant before him, telling him of the end, when he must gather up 
his work, and complete his mission; and yet, he labored with zeal, 
ever desirous to finish the work before him, and make each his most 
finished effort. It is heroic thus to live, putting the spirit supreme 
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over the body's weakness, and going forward to the highest attain
ments, when, 

"Trembling nerves compel thee to restrain 
Thy noble efforts to contend with pain." 

He was a brave soldier in actual war. In the full vigor of life, 
when men hate death, he was in the battle of Gettysburg, exposed 
to the dangers of the picket line when the battle raged the fiercest. 
He knew the glory of bodily strength and vigor. He had tested, and 
seen it, and yet its loss did not daunt his vigor or impede his course. 
And, until his tired body could no longer bear his spirit up, he did 
not cease to live and hope. 

Such was the man WILLIAM H. FOGLER. He was a personality, 
simple, yet shining, strong by ingenious effort; full of human kind
ness and love; brave with hope and doing deeds that shall inspire all 
who are called to stand in the front rank of human effort. 

Whence were these qualities? Was he born to them? Did he 
acquire them'? How came this personality? We ask these questions 
not from curiosity, but from deep interest in the character he pre
sents. We know him, and yet we did not know him. Those who 
knew him best could hardly tell the name of his father or mother, 
none knew the spot where he was born. He was not sure he knew 
where it was himself. We have examples of greatness springing from 
an early life of poverty and lowliness. And those examples are the 
theme of story and song, and the hope and reliance of this, our 
great republic. It makes us brave, encourages the humble, and re
strains the proud. It gives every boy a chance. It gives our institu
tions assurance of safety. May the possibilities to be great never be 
taken from those of humble birth. The humble beginning of Judge 
.FoGT,ER's life may inspire the ambition of the poorest lad that 
awakens to the possibilities which ever attend upon the industrious, the 
self-reliant, and the brave of heart. 

,T udge FOGLER spent his boyhood days near the village of Sears
mont, and had the advantages of the schools of that village. He had 
there encouragement, and example from the well-circumstanced men 
who made that place noted for thrift and learning. The schools 
there, at his school <lay, were the first in the state, and, he himself, at 
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an early period of his life became a teacher in them, and a participant 
in their debating societies. He was successful at teaching, and in 
that way fitted himself for entering the higher grades of learning. 
He graduated from none. He did not have the means, or time to 
graduate. He got what was needed from each source to make him 
efficient in what duties he was called to perform, and he constantly 
advanced, from scholar to teacher, to soldier, to lawyer, and to 
,Tndge. To tell his life mol'e minutely would be to do more than he 
ever did. He spoke seldom of his life, except in anecdote, or inci-. 
dent, and then, only, to enliven his conversation or illustrate his 
theme. 

It was about his fellows and companions that he talked without 
restraint. They were ever at his call, their sayings, and the things 
they did. It was from these anecdotes and narrations, drawn from 
his intercourse with men, that we discover the nature of his living, 
the breadth of his observation, and the accuracy of his judgment. 
We study him through his companions as· we saw them from day to 
day with him, or heard him talk with them. He made their wit, 
their wisdom, and their experience, his own. There was none so 
poor in spirit that he did not find in them something for mirth or 
seriousnes~, and none were so stern in knowledge or power that he 
did not see in them a practical virtue. In the wide range of his 
influence all localities had their individual characters, and all those 

. characters were noted by him. It was by this knowledge of men 
that he governed the school as a teacher, led the company as a cap
tain, and won the hearts of men who met him in daily life. 

He has been the only member of the Supreme Court of the state 
from-Knox County. He was the choice of a united bar and people. 
All recognized his fitness for the high position. He had demon
strated it before the courts in the cases that he had won, and the 
cases that he had lost. If he won, there was clearness and precision 
in the management, and the losing side had the advantage of fairness 
and courtesy from him. If he lost, the reason was apparent, for all 
that was favorable to the losing side had been presented. He was a 
companion of all the members of the bar, and their support of him 
for the high honor of Judge was, not only on account of his fitness 
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for the position, but that he might there round out the fullness 
of his legal career, and give to the profession he loved and honored 
the richness of his personality. 

The county of Knox was proud of him as a Judge. For among 
its gifted, scrupulous, refined and powerful minds, he shone a peer. 
We do not know all that he would have accomplished there had his 
health been strong, and his life spared. Had he been relieved of 
pain, and care and anxiety, during his career as Judge, we might 
readily predict that the level of his attainments would have been on 
the highest plain. 

Hon. Enoch Foster then addressed the court:

May it plea8e the com·t :-

At a time like this, on an occasion where all that may be said iu 
reference to the life and the character of our departed friend will add 
no laurel to the wreath he had won in life, it seems befitting that I 
may say one word. 

I had known the deceased long before he had been elevated to the 
bench, and, perhaps I may say, in the busiest years of his professional 
life. He frequently appeared before the court in important cases, 
and as an advocate he had few equals. He was affable, obliging to 
opposiug counsel, and always courteous and sincere with the court. 
This characteristic was ever noticeable so long as he practiced at 
the bar. 

vVhen called to take a seat upon the bench, he still possessed· 
those qualities that endeared him not only to his associates at the bar, 
but to every member of the court. 

A ,J ndge of great experience at the bar, and a man of keen and 
far-reaching discrimination, he became an ornament to the Supreme 
Bench; and in paying a tribute to his memory everyone who knew 
him can hut say that he filled the position to which he was called 
with entire acceptance to the profession aud to all who had businesH 
in his court. 

He was an eminent lawyer, and he was a model Judge. 
HiH death came at a time when he was at the meridian of his use

fulness to the state. He had, in earlier lifo, gone forth to do service 
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in the cause of his country. He had achieved distinction as a 
soldier. When the angry clouds burst in the storm of civil war, and 
the fate of the Union hung upon the fearful arbitrament of battle, 
and when animated with one purpose,-the preservation of the 
Union,-the patriotic sons of the North hurried to its defense, Judge 
FOGLER, then but just commencing the practice of law, was commis
sioned by the governor of the state, and went forth to do valiant 
service in the field. His personal bravery, firmness, and integrity 
soon won for him the confidence of his superior officers and the 
affections of his men. He participated in many battles, and distin
guished himself in the field. 

But the eye that flashed with intelligence is dark; the voice that 
quivered with emotion, or inspired like the summons of the bugle 
in the crash of battle is silent. The hand of might and power is 
nerveless forever; the presence which was familiar in court and in 
camp, or in the councils of state is seen no more among men. In 
brief, the man is gone. And yet because he is not wholly gone we 
pause to pay tribute to his memory on this memorial occasion. 

There is something peculiarly touching and sad in contemplating 
the death of those who are stricken down in the very meridian of 
manhood, cut off at the time when the hopes are highest and prospects 
brightest, and yet who can say that death comes before the life is 
complete! 

But death neither comes nor stays his hand at our own bidding,
but it comes to all at last. Death is no respecter of persons. The 
strong, and the brave-the wise and the unlearned, are stricken down 
side by side, with the feeble and the timid; the rich, the . poor, the 
noble and t.he base,-peasant and king,-are subject alike to his 
fatal shaft, and meet upon the level of the tomb. 

One may live as a conqueror or king, but he must die as a man. 
Death brings every human being to his own individuality-to his 
relation between himself and his creator. The great river must be 
crossed alone. Here it is that fame and renown mnnot assist us, 
and even friends, affection and devotion cannot help us. This 
inexorable law we must all sooner or later obey. 

But few, comparatively, ever rise to eminence in professional life, 
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in politics, statesmanship, in the arts, or in arms, or leave a name to 
go echoing down the ages, but each one by the influence he exerts 
t1pon those with whom he is brought in contact, whether in pro
fessional life or upon the broader fields of life wherever he may be 
can impart a spirit which will make itself felt long after he shall 
have passed away. Such was the influence which he exerted whom 
we mourn to-day. 

Hon. Reuel Robinson then spoke as follows: 

May it please the court: -

. It is a sad pleasure for me, on this occasion, to add briefly my 
tribute "to what has already been so eloquently and feelingly said by 
my brothers in memory of the distinguished lawyer and judge whose 
death we have so recently been called to mourn. It is difficult to 
put in proper compass and appropriate words the virtues and accom
plishments of a man like Judge FOGLER. His biography as a citizen, 
a soldier, a legislator, a lawyer, a judge, a husband and father, would 
make a volume. We cannot here repeat the history of his life. We 
have not the time and there is no need. ~re, who knew him best, 
the members of his profession and his bar, need not the printed page 
nor the burning words of eulogy to recall to our memories his many 
noble qualities of heart and mind. His life is known and read as an 
open book by the members of our profession throughout the State of 
Maine. We can honor his memory by our words, but we cannot add 
one cubit to the stature of his greatness hy elaborate encomiums upon 
his life or fervid applause for his deeds. 

I did not enjoy the acquaintance of Judge FOGLER for so long a 
period as some of my associates at the bar. My real acquaintance 
with him dates from the year 1890, when he removed to Rockland 
and itlentified himself with the Knox county bar. Prior to that 
time I had respected him as a man who had won an enviable reputa
tion as an able lawyer. After my acquaintance with him ripened, 
my respect for his ability increased, and to this was added an ever 
growing regard for him as a gentleman and a friend. That he 
should be the recipient of honors from his fellow-citizens was but 
natural; that he should be selected for preferment and elevated to 
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the bench, seemed but a matter of course, but no honor or prefer
ment ever inade him forget the courtesy due to those whom he had 
outstripped in the race, or the admonition that a "time will come 
when all distinction but that of goodness shall cease,' and death, the 
great leveler of human greatness, shall reduce all to the same state." 

Judge FoGLER's life was another example so often seen in this 
country of ours, of a poor boy, the chilrl of humble parents, rising by 
his own ability, his own merit, and his own strenuous efforts, to an 
exalted position in the military and civil affairs of his state and 
nation; but through all the gradations that he passed, from the 
country boy up to the greatest height he reached, as diligent student, 
patriotic soldier, efficient military leader, conscientious counsellor, 
faithful representative and legislator, and dignified judge, his heart 
never grew cold to the common people from whom he sprang, and he 
never turned away from his earlier associates and friends. 

Though esteemed, respected and honored by his fellow-citizens far 
beyond the lot of most men, Judge FOGLER was never a demi-god 
to be placed upon a lofty pedestal and observed from afar-off with 
dread and awe; he was never an aristocrat, out of touch with common 
humanity, one apart from his fellow-men, unable to understand and 
appreciate their passions and prejudices, their joys and sorrows, their 
hopes and fears. He was always and distinctively a kind soul, simple
hearted, broad-minded, democratic man, who understood the trials, 
appreciated the temptations, sympathized with the sorrows, rejoiced in 
the pleasures, and comprehended the aspirations of those with whom 
he came in contact. 

He had a resolute heart to face the cannon of his country's enemies; 
a cool head for all emergencies in war or peace; the trained advocate's 
power to simplify complex legal propositions, and convince jnries by 
his eloquence and logic; the true lawyer's analytical mind and the 
judge's dignity of mien; but the qualities that most endeared him 
to his associates and friends were his kind heart, his winning smile, 
his genial comradeship, his ever ready helpfulness, sympathy and 
friendship, which the hand of sickness and pain and physical weakness 
could not destroy and even the great sorrow of his life could not 
diminish,-for during the last sad and weary month of his life, stag-
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gering under the burden of a fatal disease and overwhelmed with grief 
at the loss of his faithful wife, his voice was kinder, his greeting 
more cordial, his sympathy more tender and his smile more sweet, 
than even in the days of his strength and happiness. 

We shall all miss his ready counsel, his friendly advice, his amus
ing anecdotes skilfully told, his social good-fellowship, his cordial 
hand-clasp, his kindly greetings, but his memory will live long in 
the hearts of us who knew him well. 

What better tribute can we pay to him than that? We may well 
speak of his intellectual ability, of his triumphs in the forum and in 
the legislative halls, of his private and public successes, of his dis
tinguished career as a soldier, and of his renown as a lawyer and a 
jurist; but in all that we say we· cannot pay a nobler tribute than to 
say that he was a kind friend, a well loved comrade, a just and mer
ciful judge, a true and noble man, whose memory will long be green 
in the hearts of those who knew him. 

As has been beautifully said of another: 

'' His memory is the shrine 
Of pleasant thoughts, soft as the scent of ttower:-;, 
Calm as on windless eve the :-;un's decline ; 
Sweet as the song of birds among the fiowern; 
Rich as a rainbow with its hues of light; 
Pure as the moonbeams of an Autumn night; 

Weep not for him ! " 

Arthur S. Littlefield, Esq., spoke us follows:-

J udge FOGLER, a friend of every member of the bar, was particu
larly a friend of mine and I would offer a brief personal tribute 
to his memory. 

As an opponent, associate, or judge, he was uniformly considerate 
and kind. He was the embodiment of these and many other good 
qualities, which were withal so unobtrusive and naturally a part 
of himself~ so much a matter of course, that like the beauties of 
nature or the common comforts of home, they are only fully appre
ciated when missed. Our resolutions epitomize his career and 
character. 

He was in the vigor of manhood, a hero on the field of battle, and 
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in riper years a hero in his daily life. Though disease had crept 
upon him, undermining health and obscuring vision, with courage 
and cheerfulness he performed his daily task at a sacrifice of comfort 
and cost in effort of which his calm and serene exterior gave little 
evidence. Courteous and even cheerful he was in doing the work 
which crowns his professional career, when most men would have 
done naught but nurse their ills. He became a most popular judge, 
universally liked, esteemed and respected; liked for his kindness 
and. good fellowship; esteemed for his learning and ability and 
respected for his genuine worth. 

Surely, physical vigor would have written his name high among 
able jurists when, in so short time, he accomplished so much under 
difficulties that make an uncomplaining performance of daily duties 
heroic. 

When we have said that he cheerfully performed his daily duties 
under these circumstances we can hardly say more. Such character
istics can only accompany and be part of the character of true man
hood. We, to-day commemorate the life and character· of a rnan. 

Hon. Joseph E. Moore spoke as follows: 

May it please the court: 

Silence is golden and therefore more fitting than words, which are 
only silvern, to express my true feelings on account of the death 
of our distinguished brother and cherished friend, Judge FOGLER; 

but this occasion being a public expression of the respect and honor 
in which this bar held him, reveres his memory, and sorrows at his 
death, I join in a few feeble words. 

Although in poor health he attended to his judicial work to 
within a day of his death, and seemed as well as usual on Saturday 
before he died on Monday. 

"So softly death succeeded life in him, 
He did but dream of Heaven, and he was there." 

I do not know when I first became acquainted with him, but my 
first association with him in court was when he assisted me in a trial 
at Wiscasset many years ago. He had no time for preparation. I 
was impressed with the q uiclrness with which he grasped every phase 
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of the case, and no point in issue or in evidence escaped him. He tried 
it with great ease and composure. I think equipoise was one of the 
strong elements in his character, and gave him great strength in his 
profession. He was successful before a jury. He was not blinded 
by technicalities. He judged men accurately. He did not waste 
his strength in trying to make the mind untrained in legal lore 
mark fine distinctions. He was severely logical and easily carried 
the mind of the jury along with his, to what he shew them was 
the only possible conclusion. His memory was accurate, and he was 
careful not to misstate evidence and won the confidence of the jury. 
His law arguments were models of conciseness, clearness and com
pleteness. 

As a judge he was careful and painstaking, though without the 
stimulus of winning a victory. I saw him often, as I succeeded to 
his office, and he was attached to locality, and enjoyed a smoke in 
his old quarters. He studied carefully the arguments of counsel, 
but also pursued a laborious investigation of authorities indepen
dently. He sought only for the truth. He was honest in all the 
processes of his mind; indeed, he was sensitively so, and possessed 
"that chastity of honor that felt a stain like a wound." It was, 
perhaps, as much that, as a well-trained intellect, that gave him his 
broad and lasting success and high standing. It is said that the 
brightest record in Westminster Abbey is Sir Isaac Newton's, for 
he sought the simple truth unembarrassed by the fact that it might 
be contrary to his preconceived notions, which never blinded him. 
Edmund Burke says that, "all men that are ruined, are ruined on 
the side of their natural propensities." Is not this principle equally 

. true as to men's highest and most substantial success? Judge 
FoGLER's natural propensities were for high and honorable char
acter and hence the solidity of his success. 

He rejoiced at another's good fortune and felt honest sympathy 
for another's failure or misfortune. His kindness of heart made 
his duty of dealing with the penal, unpleasant. 

At the bar he was courteous and careful not to wound his 
brethren, or in any way create even suppressed ill-feeling by harsh 
words, or conduct, and was specially kind to the young lawyer. 
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He had a fine literary taste, and kept in touch with the best 
books of the day. He was the most companionable of men. He 
was wonderfully versatile and easily adapted himself to any com
pany. His conversation was pleasing and instructive, full of wit 
and humor, and interspersed with apt stories and pleasing reminis
censes. Ridicule of persons had no place in his conversation, and 
his wit was not that which wounds. 

He suffered very much the year before he died from trouble with 
his eyes from which he did not entirely recover, and which made 

his labors slow and painful, and the sickness and death of hi:-; wife 
but a short time before his death, told heavily upon him. Yet he 
did not cem;e or shirk his labors, and who at any time ever heard 
him utter one eomplainiug word, or admit that he ,vas :-::iek '! He 
had most wonderful will power and nerve force. On Saturday, 
before his death, he spoke of a Latin sentence he had been looking 
for and had just found used in the connection he had understood. 
How appropriate that I should apply it to his life:-" res ipsa 
loquitur." It speaks for itself. It needs no explanation, no apology. 
He had simple habits, and lived in a quiet, unostentatious way, but 
had made small material acquisitions. I do not think he appreeiated 
for himself the commercial spirit of the times. His benevolence 
and large charity would materially interfere with his accumulating 
property. 

Judge FOGLER was a general favorite, loved and honored for 
large ability, high character and genial disposition. If "to live in 
hearts we ]eave behind is not to die," then Judge FOGLER still lives, 
and will live so long as one who knew him well survives this side 
the dark veil. He acted, as much as any one I ever knew, on the 
sentiment expressed by Drummond: - "I shall pass through this 
world but once. Any good thing, therefore, that I can do, or any 
kindness that I can show to any human being, let me do it now. 
Let me not defer it, or neglect it, for I shall not pass this way 
again." 

We shall miss him. The affairs of the world are inflt1enced for 
good by his having lived. 

The brave and strong are rapidly falling by the way. The affairs 
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of the world, however, do not stop. The horizon of the best and 
strongest is limited. No human life is indispensable, and the death 
of no one person can bring desolation. That has passed. There was 
but one Prince of Gallilee, one death when the heavens were dark
ened and the earth quaked and the veil of the temple was rent; 
and that brought sadness but not desolation, and from it came the 
cross, the way of salvation and christian civilization. 

We do well to pause and pay a tribute to the memory of our 
dead associate and friend. I cannot express what I would, for as I 
said silence seems the only true expression-for spoken words are 
cold and formal. In silent thought we see his genial face, hear his 
hearty laugh, feel his cordial touch, and look into his responding 
eye; but cannot describe it,-for combined they make an atmosphere 
of fond friendship, that no words exist to express. 

In the excavations at Athens has been found an ancient cemetery, 
containing headstones erected before Paul preached on Mars Hill, 
and on which ar~ carved the representation of the one deceased 
taking farewell leave of the family and friends, as would be done 
on separating in life, and sometime to meet again,-just a simple 
going away. Were not the ancients wise, and worthy of imitation? 
To part during life, or by death, is sad, but hope of reunion dulls 
the sting of separation. Let it be, then simply, farewell! 

"Farevvell; -a word that mm;t be, and hath been, 
A sound which makes us linger; - yet- farewell.'' 

Chief Justice \V ISWELL then responded for the court: 

Gentlernen of the bar: -

Once more death has entered our ranks, and again we put aside 
for a time the customary work of the court and join with the bar in 
the observ~nce of appropriate services for the purpose of paying our 
tribute of respect to the memory of our associate and friend whose 
sudden death brought great sorrow to his associates upon the bench 
and to his friends everywhere. 

Allow me to assure you that the members of the court are in 
entire sympathy with the sentiment of the resolutions presented by 
your committee, and with the graceful tributes of affection that have 
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been paid by the members of the bar to the memory of our deceased 
friend. 

Judge FOGLER came to the bench remarkably well equipped for 
the performance of judicial duties. For many years he had been in 
the active practice of his profession; and a considerable portion of that 
practice had consisted in the trial of causes in court. In fact, I 
doubt if there is a lawyer in the state who has tried as many cases 
to the jury as had Judge FOGLER at the time of his appointment to 
the bench. And while this branch of a lawyer's practice in these 
days may not be as lucrative as some others, it must be admitted, I 
think, that there is none which makes such a constant and imperative 
demand upon a lawyer's resources and abilities. 

With the great benefit of this experience in the court~, ,Judge 
FoGLER came to the bench on March 25, 1898; and although his ser
vice was less than four years in duration it was sufficiently long for 
him, by reason of his qualifications for the position, to make for him
self an enviable reputation both as a trial and a law judge, and to 
obtain the respect, esteem and affection of the members of the bar 
throughout the state and of his associates upon the bench. 

As might have been expected he was especially successful in nisi 
prius work. Here his long ~nd varied experience in the trial of jury 
cases was of the greatest possible advantage to him, so that even in 
the beginning of his work in presiding at such terms, where questions 
of procedure and practice and those involving a knowledge of the law 
and rules of evidence are constantly arising and must be speedily 
ruled upon, his extensive acquaintance and intimate know ledge of 
these matters acquired in the thorough school of practical experience 
enabled him to do so with the readiness· and confidence of one whose 
life work it has been. In addition to this, his manner of presiding 
and of conducting the business of a term were most fortunate. He 
was patient and painstaking, courteous and even cordial with all who 
had business before the court, but he presided with a dignity that 
was sure to retain and increase the respect for the court. His nisi 
prius terms were generally long and always busy, and final adjoum
ment never was reached until the business of the term was concluded; 
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the length of his terms of court was not measured to any extent by 
his personal convenience. 

During Judge FoGLER's four years' service upon the bench he 
also performed his full share of the law work of the court. 
During this time he attended nine sessions of the law court and I 
think it happened that rather more than his proportion of the 
important cases, that were argued before the court, felf to him 
for the duty of preparing the opinion of the court. 

One of the most important cases in which he expressed the decision 
of the court was announced after his death; it is that of the Kennebec 
Water District vs. Waterville, 96 Maine, 234, wherein were involved 
a number of important questions and, among others, whether the 
following provision of our state constitution : "In all civil suits, and 
in all controversies concerning property, the parties shall have a 
right to a trial by jury, except in cases where it has heretofore been 
otherwise practiced," is applicable to cases where property is taken 
under the exercise of the right of eminent domain, for the purpose 
of ascertaining the just compensation to be paid therefor. The 
question had never directly arisen in this state before, although as 
said in the opinion dicta were to be found in previous decisions 
of the court upon both sides of the question. The question is very 
ably and exhaustively discussed by Judge FOGLER in his opinion 
and the doubt in regard thereto forever put to rest in this state. 

Perhaps the most marked characteristic of our friend was his 
great courage. I do not now refer alone or especially to that physi
cal courage which, to a very marked degree, he displayed in the 
presence of personal danger, when as a very young man he fought 
for the cause of the Union in many of the great battles of the 
Rebellion, at Fredericksburg, Chancellorsville, in the Wilderness, at 
Spottsylvania, Gettysburg, and on many other battle fields, until in 
1864 when in command of his regiment he was severely wounded; 
but rather to that perhaps of a higher type which enabled him to 
face and overcome obstacles and difficulties of many kinds with 
the utmost intrepidity and to faithfully perform the duties of any 
position in which he might be placed with the greatest patience. 
We who were associated with him in the administration of justice, 
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as well as neighbors and intimate friends, knew that much of his 
judicial work was performed while he was suffering from the effects 
of ill health and when his vision was so impaired that progress in 
his work was at times painfully slow, but no one ever heard com
plaint from him; he patiently persisted until the matter in hand was 
completed. He was at all times cheerful and in good spirits, and 
"':ould never admit his poor health or the difficulties under which 
he labored. 

,Judge FOGLER died in the sixty-fifth year of his age, in the 
maturity of his intellectual powers, with a wisdom ripened by 
experience and with a knowledge of the science of jurisprudence 
acquired by a lifetime devoted to its study. His death was a dis
tinct loss to the state and to the court and a personal loss to a host 
of friends who highly prized his friendship, admired his loyalty in 
every relation of life, and enjoyed his genial companionship. But 
for him broken hearted by the death, only a month before, of his 
wife, the companion almost of a lifetime, with no children nor near 
relatives, it may have been, and we must believe it was, for the best. 

Judge FOGLER was a brave and gallant soldier, a faithful and 
able counsellor, a wise and learned judge, and above all and at 
all times a kind-hearted and true gentleman. 

The court then ordered the Resolutions to be recorded and as 
a further mark of respect adjourned. 

ME.MORANDUl\L 

On the first day of March, 1902, the Honorable ALBERT MOORE 
SPEAR was appointed a Justice of the court, and took his seat upon 
the bench at Belfast, Waldo county, on the following April, being 
the fifteenth day of the month. 
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Transferred by payee as collateral security, Hunt v. Bessey, 429. 
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holder may transfer to third party without consideration for purpose of 
collection, I b. 

pledgee may do the same, 1 b. 
payment to payee no defense: he promised to procure it from holder, I b. 
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"bank" held to be a definite, lb. 

BY-LAW. 

See SAVINGS BANK, 

CASES CITED, EXAMINED, ETC. 

Gray v. 1_rfeservey, 55 Maine, 540, affirmc<l, 
Linscott v. 01'ient Ins. Co., 88 Maine, 4f)7, criticised, 
Noyes v. Dye1·, 25 Maine, 4G8, overruled, 
Sawyer v. I'e1'ry, 88 Maine, 42, atnrmed, 
State v. Chartrand, SG Maine, 547, affirmetl, 
State v. Stain, 82 Maine, 472, criticised, 

CHECK. 

Sec SAYIXGS BANK. 

CIVIL DAMAGE ACT. 

455 
503 
1:74 
281 
405 
:;03 
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exemplary damages recovered, lb. 
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COLONIAL ORDINANCE. 

See DEED. 

COMMERCE. 
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COMPLAINT. 
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CONSTITUTIONAL LAW. 

See PHYSICIAN. 
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CONTRACTS. 
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CO-TENANT. 

See p ARTITION. 

DAMAGES. 
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v. Hobbs, 26. 

was arrested simultaneously on two warrants for non-payment of 

taxes, lb. 
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Ward v. R. R. Co., 136. 

Assessed at $100 for illegal arrest and imprisonment under tax warrant, Jacques 
v. Parks, 268. 

None after date of writ, Wilkins v. Slate Co., 385. 
case of, by blasts in quarry and rocks thrown on plff.'s premises, lb 

DEATH. 

See NEGLIGENCE. RAILROADS. 

DEATH BY WRONGFUL ACT. 

Case of, Conley v. Gas Light Co., 281. 
declaration was at common law and not under the statute of 1891, 1 b. 
demurrer sustained, I b. 

DEEDS. 

See ADVERSI~ POSSESSION. HUSBAND AND WIFE. 

Copies of, not a.dmittcd in evidence where plff. claims as licit· of grantee, Egan 
v. Horrigan, 46. 

R. S., c. 82, § ll0, does not apply, lb. 
execution of original, or its loss not proved, I b. 
record of, not always proof of delivery, lb. 
held; no delivery of, proven, 1 b. 
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plff. was purchaser of rights reserved and cut but did not remove all 
the trees, I b. 

held; trees severed became personalty, lb. 
defendant liable in trover for forbidding plff. to remove wood from the 

land, lb. 

Actual survey controls plan, Coleman v. Lord, 192. 
same rule applies when_ bounds and plan agree, lb. 

A, granting water power, Jlackliff v. RacklUT, 2Gl. 
was limited to tanning purposes, 1 b. 
held not a measure of power, lb. 
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As affected by Ordinance of 1641-7, P1·octm· v. R. R. Co., 458. 
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he may separate by, flats from upland, lb. 
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DISCHARGE. 

See INS0LVI~NCY. MORTGAGI~S. 

DOMICIL. 

See PAUPER. 

DRUGGIST. 

May keep "all medicines and poisons authorized by U. S. Dispensatory and 
Pharmacoproia of recognized utility" and intox. liquors are within 
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EQUITY. 

Creditor's hill under R. S., c. 77, § G, par. 4, Shaw v. Slate Co., 41. 

lies not to enforce a pledge, Ib. 

Decree in, l)y single justice sustained, Tribrm v. Tribou, 305. 
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deft. obtained of plff. his niece's property, worth $20,000 for $10,000 by 
fraud, lb. 

deft. ordered to reconvey, lb. 

Bill to redeem a mortgage, Lumsden v. Manson, 357. 
must allege tender or facts excusing tender, lb. 
tender with conditions not sufficient, lb. 
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findings of fact by single justice sustained, lb. 
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As applied to suit in replevin, McLeod v. Johnson, 271. 
deft. pleaded title of chattels in third party, lb. 
had sold them to plaintiffs with warranty, lb. 
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Deft. sold quarry to plff., Wilkins v. Slate Co., 385. 
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ises, lb. 
no, of plff.'s action for damages, lb. 

EVIDENCE. 
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Introductory questions in, admissible, Waldron v. P1·iest, 3G. 
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also whether witness found credits, lb. 
$6.67 money charge by book account, lb. 
mem. or entry on deft's docket not admissible, lb. 

Copies of deeds not admitted in, where plff. claims as heir of grantee, Egan v. 
Ho1·rigan, 46. 

R. S., c. 82, § 110, does not apply, J b. 



Me.] INDEX-DIGEST. 

(EVIDENCE concluded.) 

execution of original or its loss not proved, lb. 
record of deed not always, of delivery, lb. 
held; no delivery of deed proven, lb. 
grantee an infant of twelve years, lb. 
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Sanity of testatrix proven by conversation, acts, claims, etc., Wells, Applt., 161. 
witnesses to will need not testify to sanity, lb. 

A will defeats not real action by heirs of deceased without, of its contents, 
Walsh v. Wheelwright, 174. 

Rules of, in state courts not controlled by congress, Wade v. Foss, 230. 
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ville, 311. 

Burden of proof on lender to towns, Pierce v. Greenfielcl, 350. 
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case of action on a town order, lb. 
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rules of admission stated, I b. 
admission to be determined by presiding justice, lb. 
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Record not controlled by parol, Pennell v. Carel, 392. 
case of land taken by H. R. Co., lb. 
comrs. presumed to decide title correctly, lb. 
action on bond not defeated because obligee was only part owner, 1 b. 

Indictment for liquor nuisance, State v. Wold, 401. 
record of discharge in three search and seizure cases not admissible 

in, lb. 
otherwise of record of conviction, lb. 

Druggist bot. intox. liquors in Boston, Pollard v. Allen, 455. 
did not testify in action to recover their price, lb. 
was some, to sustain finding of court below that he was liable, lb. 
no intent to violate law is presumed, 1 b. 

Ancient town records as, in grants under Ordinance of 1641-47, Proctor v. R. R. 
Co., 458. 

when intention is in issue, 1 b. 
qurere as to other lots not in issue, 1 b. 

By-Laws of savings bank how proved, Ladd v. Savings Bank, 510. 
long user by trustees, etc., lb. 
assent of depositor to by-laws proved by reading and making deposits, I b. 
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EXCEPTIONS. 

When taken to evidence but none to charge, Atkinson v. Orneville, 311. 
correct instructions presumed to have been given, Ib. 

[96 

Must state facts found on bearing of petition for review, Braclfonl v. Philbrick, 
420. 

otherwise no exceptions to ruling, Ib, 

Bills of, must show party is injured, Copeland v. Hewett, 525. 
none to requested instructions, Ib. 
had been already given in substance, I b. 

EXECUTION". 

In suits against exors. aml aclmr::-., Bank v. Tur1u'r, :380. 

one, for debt agaiust goods of estate and another for costs against exor. 
and aclmr., lb. 

levy void if two, combined in one, lb. 
R. S., c. 87, § 2, gives not cumulative remedy, lb. 

EXECUTORS AND ADMINISTRATORS. 

See CosTs. JUDGMENT. 

Claims on insolvent estates, JJioruan v. J.lfcGausland, 44D. 
must be supported by claimant's oath or some person '' cognizant 

thereof," lb. 
appeal to be from commissioners, lb. 
thence to S. J. C., on law side, lb. 
attempted appeal held ineffectual, I b. 

Of sales by, in probate court, Snow, Applt., 570. 
what petition for license must show:-
sale necessary to pay debts, etc., and partial sale will depreciate residue, 1 b. 
case of defective petition, lb. 
sale at advantageous offer regulated by R. S., c. 71, § 1, .lb. 

EXEMPTIONS. 

See ATTACIIl\:IENTs. 

Ji'ELLOW-SERVANT. 

See NEGLIGENCJ<~. 
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FENCE. 

Selectmen not authorized to act as, viewers under stat. as in 18!>8, Bradford 
v. Hawkins, 484. 

office of, viewers since stat. 18!)7, c. 280, Ib. 
to be filled by election or appointment, Ib. 

FIXTURES. 

Water-works on defts.' land by his license became not, Salley v. Robin:,on, 474:. 
ownership of, defined, Ib. 
deft. held liable for damages to, Ib. 

Buildings erected on another's land with his consent remain property of builder, 
Peaks v. Hutchinson, 530. 

husband and wife may so contract, Ib. 
such buildings pass not by deed of the land, lb 

FLATS. 

Effect of Ordinance of 1G41-7, Proctor v. R. R. Co., 458. 
title of owner extends ordinarily to low water mark, lb. 
owner may separate, from upland by deed, Ib. 
case of, passing by deed or grant, lb. 
another not so passing, lb. 
:•bank" means land adjacent to shore and is a definite monument, I b. 

IWRCIBLE ENTRY AND DETAINER. 

Will lie against quasi-public corporations engaged in supplying electricity, 
Water Puwcr Co. v. Electric Co., 117. 
clause in lease held not to prevent an action of, against cleft., lb. 

FORGERY. 

See SAVINGS BANIL 

:FRAUD. 

See REPLEVIN. 

Deft. gave plffs. bill of sale of horses with warranty, .Z~IcLeocl v. Johnson, 271. 
jury found no, on part of pltfs., lb. 

Deft. obtained of plff. his niece's property worth $20,000 for $10,000 by 
Tribou v. Tribou, 305. 

deft. ordered to reconvey, lb. 
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GIFT. 

Valid gift inter vivos defined, Savings Inst. v. Titcornb, 62. 
must be delivery to donee or some one for him, lb. 
donor parts absolutely with dominion and control, 1 b. 
to take effect immediately and transfer complete, lb. 

[96 

effect of transfer from old to new book same as originally depositing of 
money, lb. 

delivery to bank same as to donee, lb. 
otherwise if depositor retains book, lb. 
case of valid equitable gift, lb. 
equitable title may pass by declaration, 1 b. 

A parol, of real property, Wiggin v. Mullen, 375. 
town-house lot in Lincolnville, J b. 

HARBOR MASTEH. 

Sec rum.IC OFFICER. 

HUSBAND AND WIFE. 

Pauper settlement of wife, Portland v. Auburn, 501. 
husband removed from the state, lb. 
wife's settlement lost under stat. 1893, c. 26!.l. 
he resided five years out of the state, I b. 

They may contract with each other that buildings erected on. the other's land 
may remain builder's, Peaks v. 1-Iutchinson, 5BO. 

deed of land passes not such buildings, 1 b. 

INDICTMENT. 

See PLEADING. 

INFANTS. 

Not liable in tort when ground of action is substantially contract, Caswell v. 
Parker, 39. 

are liable for torts but form of action determines not their liability, lb. 
trover for shoes sold on commission, 1 b. 

Grantee in deed an, of twelve years, Egan v. Horrigan, 46. 
held; no delivery of deed proven, lb. 
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INSANE HOSPITAL. 

Action against husband for wife's support by town in the, Kittery v. Dixon, 368. 
statute requirements must be complied with, 1 b. 
physicians' certificate alone not sufficient, I b. 
they must testify before municipal omcers, I b. 
"clue inquiry and personal examination" must appear in physicians' cer

tificate, lb. 
plff., nonsuitecl, I b. 

INSOLVENCY. 

Mortgage not a prefer~ncc unless rccorclell wilhin three months before pro-
ceedings in, l'artrid!Je, Applt., 52. 

such mortgage is void against the assignee, 1 b. 
assignee obtained decree for its cancellation, 1 b. 
creditor allowed to prove his claim, J lJ. 
cancellation by crcdiLor not a condition precedent for snch proof, lb. 

State law of, suspended by bankrupt act of .July 1, 18U8, Littlejlelcl v. Gay, 422 
so held of debtor owing less than $1000, 1 b. 

:Foreign creditor was not a party, Swift v. Winche:-;tcr, 480. 
<lischarge in, is not a bar, Ib. 
he <lid not prove his claim, etc., 1 b. 
discharge in, depends on jurisdiction of court in, and not conduct of 

party, 1 b. 
no jurisdiction of creditor in this case, lb. 
Chicago plti'. did businet,s in this state as Bangor Beef Co., I u. 

INT ERST ATE COMMElWE. 

See CoxBTITUTIOXAL L.\ w. lxTox. L1quom;. 

INTOXICATING LIQUORS. 

See CIVIL DA~L\GI•~ A.cT. 

May be seized without warrant, State v. Bradley, 121. 
· R. S., c. 27, § 3!:l, is constitutional, Ib. 

no search made in this case, I b. 
some of the liquors named in complaint, I b. 
immaterial that others were found and seized, I u. 
deft. was arrested at time of seizure and before warrant issued, I b. 
validity of complaint, etc., not affected, I b. 

Having possession of, with intent to sell and maintaining common nuisance, 
State v. Wolcl, 401. 

held; are distinct offenses, 1 u. 
acquittal of one no bar to the other1 IV, 

VOL, XCVJ 39 
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(INTOXICA~fING LIQUOHS concluded.) 

record of conviction in search and seizure admissible to show intent with 
which, are kept. I b. 

converse of proposition follows not, I b. 
Search and seizure warrant, _State v. Connolly, 405. 

had a clause to search deft.'s person, I b. 
no search of person and warrant held valid, lb. 
defective return on warrant waived by pleading to complaint, I b. 
right to seizure of, under Wilson act is fixed by statute at time of seiz-

ure and not by future possibilities, State v. lntox. Li11uors, 415. 
they were stored at place of ultimate destination, J b. 
they were cleclareu forfeited, Ih. 
shipped from N. Y. to Lewiston a1Hl came hy Me. Cent. insteMl of G. T. 

Hy., as ordered, I b. 
Druggist bot., in Boston, Pollard v. Allen, 4.3i,. 

did not testify in action to recover their prke, I b. 
court below fouml no intention to sell the, contrary to law, 1 b. 
finding conclusive, being based on evidence, I b. 
Meservey v. Gmy, 55 Maine, 540, sustained, lb. 

Li(lllOl' nuisance enjoined in equity on petition of twenty legal voters, Dai;is v. 
A'ulcl, 559. Same v. Schoppe, 559. 

stat. 1891, c. 98, gives court this power, Ib. 
judgment at law not required, I b. 
statute held constitutional, Ib. 
suit need not be by public officer, I b. 
clefts. did not claim jury trial, I b. 

JUDGMENT. 

See CoRPORATIOX. 

A, recovered for single breach of contract, Willoughby v. Atkinson Co., 372. 
no second suit after satisfaction of, for another part of injury for same 

cause, lb. 
case of one breach of same contract, J b. 
prior, held; a bar, J b. 

A, should follow writ and declaration, Bank v. Turne/', 380. 
in suit against an executor the, should be against goods of testator, I b. 
exon. for costs against executor, 1 b. 
levy void if two exons. combined in one, I b. 
R. S., c. 87, § 2, gives not cumulative remedy, lb. 

JURISDICTION. 

See APPEAL. TRIAL JUSTICE. 

Of mun. court to enforce lien for board of horses, Jl,fcGillicuddy v. Edwards, 34:7. 
R. S. c. 91, § 56, not limited by stat. 1901, c. 262, I b. 
horse owner did not reside in same county as petitioner, I b. 
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LEASE. • 

A clause in !l,, giving option to landlord to "either to buy or allow to be 
removed" certain property of the tenant, held; to give tenant 
right of removal after expiration of lease unless landlord exercises 
the option of purchase, Water Power Co. v. Electric Co.,·111. 

did not postpone expiration of the, Ib. 
did not prevent forcible entry and detainer, J b. 

LJ,JVY. 

See EXECUTIOX. 

LIBEL AND SLANDEl{. 

"Due from Louise Pease three clollars" wa8 inserted in annual tov,'n report, 
Pease v. Brm~funl, 23. 

unearned witness fee anti held; not a, I b. 

Slander charg·ing larceny, Ximball v. Page, 487. 
count charging larceny held good, J b. 
"Mirna stole the pin;"·• Mirna stole the buckle," lb. 
variance in actions of, is fatal, I b. 

LICENSE. 

See Dm-m. EXECUTORS AND Ao:\IJNISTRATOHS. 

Water works erected by, on deft.'s laud, Salley v. Ruuinson, 474. 
they did not become part of realty, I b. 
when ::;uch, may be revoked, I b. 
reasonable notice required, Ib. 
deft. liable for damage, Ib. 

LIEN. 

Petition to enforce a, for hoard of horse is purely a proceeding in rem, 
1llcGillicitddy v. Edwards, 34 7. 

may be enforced in a municipal court where petitioner resides and owner. 
in another county, I b. 

H. S., c. 91, § 56, not limited by stat. 1901, c. 262, I b·. 

LIMITATIONS. 

Action by receiver of Minn. corporation, Hale v. Cw;hman, 148. 
R. S., c. 81, § 82, held; not a bar, I b. 
corporation adjudged insolvent May 20, 1893, deficiency of assets adjudi• 

cated Nov. 5, 1897, this action begun within six years, I b. 
Same principle, Puls1fer v. Cl-reene, 438. Same v. Heard, 438, 
J\ansas stat. of, not integral p11,r-t of remedy-, ll?, 
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LOGS. 

Sec AssuMPSIT. REl'LEVIN. 

LORD'S DAY. 

Search and seizure warrant on the, before stat. 1!)01, c, ~3!.l, was valid, State v. 
Cunwcll, 172. 

ministerial and not judicial act, I u. 

MARINE HAILWAY. 

See NEGLIGENCE. 

MASTER AND SERVANT. 

See N1WLIGENCE. 

Master liahlc for clcfecti\·e machinery, Drapeau v. I'rtJicr Cu., ::W!I. 
cahle slipped from drum and broke plfl:'.'s leg, I b. 
plff. ignorant of danger, and did not assume risk of peril, I b. 

MORTGAGE. 

Payment of a, by holder of the equity, Lmn1,clen v. Man1,on, 357. 
effects a discharge of the, only J b. 
assignment of the, cannot be required, lb. 
prior agreement between mortgagor and assignee of mortgagee to pur

chase the, etc., affects not same result, lb. 
bill to redeem a, must aver tender or facts excusing omission of tender, J b. 
tender coupled with condition requiring an assignment of a, not sufficient, 

lb. 
bill did not allege lawful tender but may be dismissed without prejudice, lb. 

MUNICIPAL CORPORATIONS. 

See PUBLIC OFFICER. WAY. 

Power to contract for water supply, J.llayo v. Vill. Fire Co., 53!.l. 
ultra vires contract made valid by subsequent legislation, lb. 
purchase of water works system held valid, J b. 
taxing power for same is constitutional, lb. 
few water-takers lived outside the corporation, J b. 
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NEGLIGENCE. 

See DEATH BY WRONGFUL AcT. WAY. 

MaRter bound to supply safe machinery, Stewart v. Paper Co., 30. 
servant assumes ordinary risks, I b. 
master not liable for, of fellow-servant, J b. 
ordinary use of machinery may be left to competent hands, 1 b. 
servant left open a drain for carrying away waste in pulp mill, I b. 

Gl3 

helcl; that the servant who removed the plank war-i not performing duties 
that the master owed his employees, I l1. 

the negligence was that of a co-servant, Ib. 

Deft.'s engineer did not use due care, Ward v. R.R. Co., 13G. 
case of death under stat. 1891, c. 124, 1 b. 
after verdict for pltr. on motion, held; deceased went upon station 

grounds on business and -was not mere licensee, Jb. 
deceased not negligent in avoiding danger, J b. 
he was thrown on track by frightened horse, Ib. 

0 wners of marine railway not guilty of, Moore v. Stetson, 197. 
steamboat placed on railway for repairs and employed their own men, JlJ. 
relation was licensor and licensee, lb. 
laborer assumed risk, 1 b. 

Laborer held not to assume risks, when, Drapeau v. Paper Co., 299. 
inexperienced and ignorant of perils, J b. 
plff.'s leg broken by wire cable, J h. 
cable slipped oft' from capstan and rebounded against plff., lb. 

Use of R. R. bed by placing culvert pipe 011 it held not to he, Witlwm v. R. R. 
Co., 32G. 

it was intended for a culvert and laid there four days, J b. 
it frightened plff.'s horse, 1 b. 

Deft. liable for blasts in quarry which threw rocks on plff.'s prcmiRes, Wilkins 
v. Slate Co., 38,j. 

deft. sold quarry to plff. but not estopped in his action, 1 lJ. 

No action for, of fellow-t--ervant, Pellnin v. PapPr Co., 388. 
no presumption of, from an accident, / b. 
staging broke while painting a ceiling, 1 b. 

Savinµ:s bank hehl liable for, Ladd v. SavinrJs Bank, 510-520. 
impoRtor pcrRonated the depositor and money drawn by forget! orders, Jl1. 

NEW TRIAL. 

Motion for a, denied, Fitch v. Sidelinuer, 70. 
irregular testimony not considered, Jb. 
affidavit required to support motion for, J b. 
otherwise evidence will not be received, J b. 

Not granted when fair trial had, Atkinson v. Orneville, 311. 
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(NEW TRIAL concluded.) 

Rules for granting a, on newly-discovere<l evidence, Parsons v. 8t. Ry., 503. 
probability of different verdict, J b. 
or injustice be done if a, is refused, JlJ. 
but not absolute in all cases, J b. 
is subject to sound discretion of the court, JlJ. 
if evidence is cnmnlative more is required, / b. 
Linsr-ott v. Orient Ins. Co., 88 Maine, 4!l7, and 8t!lte v. 8trtin, 82 Maine, 

472, criticisecl, / li. 

NOTICE. 

See SAVINGS BANK. "\VAY. 

Lost savings bank-book, Ladd v. Smn·nus JJa.nk, 520. 
no, of loss given to bank, Ib. 
bank had no by-law in such case and held liable to depositor whose money 

was drawn on forged order, J Ii. 

Must be given to all co-tenants in partition proceedings, Savaue v. (-/ray, 557 

NUISANCE. 

See INTOX. LIQUORS. 

~llegal sale of intox. liquors, held a common, Daris v. Auld, 5ii9; 8mnP. v 
Schoppe, 559. 

may be enjoined in equity on petition of twenty legal voters, ] lJ. 
suit need not be by public officer, llJ. 
statute held constitutional, Ib. 
judgment at law not required, Ib. 

OATH. 

See ]JxECUTORS AND ADMINISTRA'l'OHS. 

OBSTRUCTING OF]'ICEH. 

See PLEADING. 

OFFICI~. 

City Marshal of Biddeford, Cote v. Bid<lr:for<l, 491. 
held to have abandoned his, I h. 
various acts showing abandonment, viz: was illegally removed, but did 

· not perform the duties of it, engaged in other occupations, 
demanded no compensation, earlier part of salary became barred, 
never tested title to the, by legal proceedings, Ib. 

action for salary denied, J b. 
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OFFICER. 

Not protected for making arrest when, ,Jar,qups v. Pm·ks, 2G8. 
precept not legal on its face, lb. 
not issued by competent authority, J {J. 

case of illegal tax warrant, Jl1. 

PARTY WALL. 

Sec EASEMENTS. 

PARTITION. 

615 

N oticc must he given to co-tenants not name<l hut clcscrihccl as unknown, l,{(r

aye v. Gray, 557. 

PARTIES. 

See PAHTITION. 

Joint promise implied when it moves from several, jointly, E1•e7Pth v. l,'uwyPr, 
227. 

no joint and several action in such case, / b. 

PAUPER. 

Books of tax collector had marks of "paid" against one a suhserinent pauper, 
Atkinson v. Orneville, 311. 

including 1884 when he moved in the fall, IIJ. 
held; no proof he did not then move although li vinµ: there on April 1st, J IJ. 
declarations of, prior to removal not admitted, J lJ. 

·wife loses, settlement of hnshancl, I'ortlrmcl ,·. Auburn, 501. 
he resided 5 years withont the state, / /1. 
so held under stat. 18HB, c. 26!1, I !1. 
hnshand left the state hefore the stat. J {J. 

legislature may change, statutes, I !1. 

PAYMENT. 

No presumption of, by taking non-negotiable note, lVadP v. C11rtis, 809. 

Savings hank pai<l forge<l order hy check, Laif<l ,·. Sar. Bank, 510. 
hPlll; no defense by hank, I l1. 
another, to impostor hehl itffali<l, 111. 
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PHYSICIAN. 

Sec lNSANt,; HOSPITAL. 

Stat. 1895, c. 170, within legislative power, State v. Bohemier, 257. 
regulates practice of medicine and surgery, Ib. 
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charter of Me. Eclec. Med. Soc. exempts not its members from stat. 1895, 
c.170,lb. 

said charter subject to repeal or amendment, IlJ. 
a, called from another state who may treat particular case exempt from 

stat. 1895, c. 170, lb. 
held; no discrimination under XIV Amend. U. S. Const. I Ii. 

PLAN. 

Sec DEEDS. 

PLEADING. 

See REl'LEVIN. 

Plff. may elect to sue any or all of persons committing a tort jointly, Allison v. 
Robbs, 26. 

may recover of one or more all the damages caused by all jointly, J h. 
who are joint tort-feasors, Ib. 
defts. assessed a poll tax on non-resident who was arrested on warrant 

for non-payment, Ib. 

Form of action in tort against minor determines not his liability when substan
tial cause of action is contract, CasicPll v. Porker, 39. 

trover for shoes sold on commission, I b. 

Indictment for obstructing officer, State v. Bushey, 151. 
need not allege process in otlicer's possession, J l1. 
must specify by what act officer was obstructed, I lJ. 
that process was "search and seizure warrant," insufficient, J/J. 

Joint promise implied when it moves from several persons jointl~·, Rrl'leth v. 
Sawyer, 227. 

no joint and several action in such contract, IlJ. 

, Case of death by wrongful act, Conley v. Gas Light Go., 281. 
declaration was at common law aml not under statute of 18:11, J /1. 
demurrer sustained, Ib. 

Judgment for single breach of contract, Willoughby v. Atkinson Go., 3!l2. 
no second suit after satisfaction for another part of injury for :--ame 

cause, Ib. 
prior judgment held; a bar, Ib. 

On demurrer to complaint only in a criminal case, State v. Walsh, 409. 
defects in warrant and return not considered, 1 b. 
demurrer overruled if complaint is good, J b. 
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(PLEADING concluded.) 

Indictment for double voting, State v. Gilman, 431. 
"annual meeting" held sufficient, Ib. 

Of, and proof in slander, Kimball v. Page, 487. 
material variance is fatal, Ib. 
declaration charging larceny held good, Ib. 
"Mirna stole the pin"; "Mirna stole the buckle," Ib. 

A good declaration in trover, Mfg. Co. v. Lmnber On., 537. 

617 

"1000 logs, spruce, pine and hemlock all duly branded with the private 
mark of said plff. of the value of $1000," J7J. 

PLEDGE. 

Not enforceable by creditor's bill, when, Shaw v. Slate Co., 41. 
under R. S., c. 77, § (i par. 4, Ib. 

Plc<lgee of note as collateral security may transfer it to third party without 
consideration for collection, I-Innt v. Bessey, 429. 
so altho' H. S., c. 91, §§ ri7, 58, requires a, to be sold at public auction, Jh. 

POLICE AND MUNICIPAL COURT. 

Has juris<liction to enforce lien for board of horses; Mc Gillicmllly v. Edwards, 
347. 

R. S., c. 91, § 5G, not affected by stat. 1901, c. 2G2, Jh. 
horse owner cli<l not reside in same county with petitioner, / b. 

PRACTICE. 

See APPEAL. WRIT. 

Cre<litor's hill under R. S., c. 77, § G, par. 4, Shaw v. SlatP Co., 41. 
lies not to enforce a pledge, I 11. 
case not to·be reported to law court until rca<ly for final hearing arnl 

plea<lings completed and evidence taken out, / /1. 
amernlments then not allowed, / h. 
hill <lismissecl without prejudice, 1 /J. 

Motion to postpone trial overrnlcd, Fitrh v. 8illPlinrJP1', 70. 
exceptions do not lie in such ca:-.e, J /1. 
atliclavit required to support motion for new trial 011 groun<l of newly

discovered evidence, 1 b. 
otherwise evidence not received, Ib. 
irregular testimony not considered, 1 b. 

,v11en court may order verdict, Coleman v. Lord, rn2. 
when contrary verdict would not stand, 1 b. 

Cases of felony not considered by law conrt on report only after plea or ver
dict of guilty, Strtte v. flolwmier, 257. 
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(PRACTICE concluded.) 

Exceptions taken to admission of evidence, Atkinson v. Orneville, 311. 

hut none were taken to charge, I b. 
held; correct instructions presumed to have been given, J b. 

[9G 

Law court may order final judgment in cases of trustee process, JJ'le.~Pr1,e v. 
Nason, 412. 

Rules for granting new trial on newly-discovered evidcncc,Parsons v.St. Ry., 503. 
probability of different verdict or injustice he <lone if new trial is re-

fused, Ib. 
but not absolute in all cases, Il1. 
subject to sound discretion of the court, J b. 
if evidence is cumulative more is required, I b. 
Linscott v. Orient Ins. Co., 88 Maine, 4~7, arnl State v. Stain, 82 Maine, 

472, criticised, Ib. 

PRESUMPTION. 

Sec I:-.Tox. LHg;ons. 

None that druggiRts intend to sell intox. liquorR contrary to law, Pollard v. 
Allen, 455. 
they may keep medicines, poisons, etc., l l,. 
into:x. liquors are among them, Jh. 

No, of payment by taking non-ne,gotiahlc not<', 1-hrnt r. Bessey, 42!1. 

PROB..\TE COUHT. 

Sec .APPEAL. ExECUTOllt-,; A::-:1> ADl\IINlSTRATOHS. 

Liability of surety on bornl in, Shmo v. IlmnphrPy, :ll)7. 
contingent only on failure of principal, 111. 
surety not an "aggrieved" party in the settlement of principal's a<·coimt 

in, Jh. 
also has no right of appeal from decree, J 11. 
also he is representc(l in, by principal, / h. 

Raks of real estate in the, Snoio v. ApJ!lt., ti70. 
it must be averred an<l pron'd that sale is ne<·<•ssary 1o pay !lt>hts, ck., I I,. 
also partial sale will depreciate n·si<hw, //1. 
<lecrcc not cvi<lcncc of facts, 111. 
case of defective petition, / h. 
license to sell at aclvantageons offer re,gulate<l hy H. 8., c. 71, s I, n. 

PUBLIC OFFICEH. 

8ce OFFICE. 

Harbor master of l'ortlarnl harl>or is a, CJowl v. Portlmul, 12,i. 
and not agent or employee of city, lb. 
has uo contractual relations with city, ll1. 
no implied promise for services, I l!. 
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(PUBLIC OFFICER concluded.) 

compensation fixed by city council, lb. 
and included in salary as captain of fire-boat, lb 
claim for services as harbor master denied, lb. 

Street commissioner is a, Bowden v. Rockland, 12H. 
city held not liable for his negligence, lb. 

RAILROADS. 

See STREI~T RAILWAY. 
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Ti(le-water channels may be obstructed or closed hy Congress, Frost v. R. R. 
Co., 76. 

(left.'s trestle in Perry (leclared a lawful structure by act of congress, 
April 12, moo, 1 b. 

plff. not entitled to damages, lb. 

Case of death under stat. 1891, c. 124, Warll v. R. R. Co., 136. 
after verdict for plfl'. on motion, held; deceased went upon _station 

grounds on business, and was not mere licensee, 1 b. 
deft.'s engineer failed to exercise due care, lb. 
deceased not negligent in avoiding danger, I b. 
he was thrown upon the track by frightened horse, lb. 

Action for negligently causing death by, Day v. R. R. Co., 207. 
burden of proving due care on plfl'., Ib. 
rule not changed because all witnesses are dead, lb. 
traveler crossing, must look and listen, 1 b. 
this duty not diminished when train is running too fast at given place, lb. 
held; no evidence of due care by deceased, I b. 

Plff.'s horse frightened by culvert pipe nenr high way on the, location, Witham 
v. R. R. Co., 32G. 

pipe intended for culvert in the, ancl had laid there four clays, I b. 
it frightened gentle horses, 1 b. 
held; four clays not an unreasonable time under the circumstances, lb. 

Of llama_ges for lancl taking by, Pennell v. Card, B\J2. 

ownership of land determined by comrs., I b. 
their record not controlled by parol cvillcncc, lb. 
hon<l \Ya:-- given nncler H.. S., c. i,1, § Hl, lb. 
act ion on bond not defeated hccanse ohligec was part ownN onl~·, I b. 
jnd.~·nrnnt for penalty of bond and interest, lb. 

RATIFICATION. 

See Tow~R. \VATim CO:\IPA"NY. 

HEAL PROPERTY. 

See D1<~1wi,;. 

Acqnirccl by parol gift, Wir;uin v. llfullfm, 375. 
town-honsP lot in Lincolnville, Tb. 

• 
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REASONABLE USE. 

See RAILROAD:--. 

R~:COUPMENT. 

See SALER. 

RECEIVER. 

Sec CoRPOHATI0;-.;8. 

REDEMPTION. 

See EQUITY. MOitTGAOER. 

RENT. 

See As8UMP8IT. ,JUDGJVmNT. PL1◄:An1Nn. 

REPLEVIN. 

See EVIDENCE. 

Deft. gave plffs. a lien on his horses, etc., as collateral to a lumber contract, 
McLeod v. Johnson, 271. 

also bill of sale of the horses with warranty, lb. 
deft. pleade<l non cepit in an action of, also that hill of sale was obtained 

by fraud, etc., I b. 
special finding of jury for plffs., I b. 
<left. es topped from showing title in third parties, I b. 

RESCISSION. 

Sec EQUITY. SALE:-;. 

REVENUE LAWS. 

Bills and notes to han~ stamps under, 1V(/(le Y. Poss, nu; JV(((le "· Curtis, :10!1. 

stat. applies only to lT. S. courts, I b. 
unstamped notes admitted in state courts, ll1. 

REVIEW. 

Presiding justice determines what facts are proYcd on pet. for, Brallfunl Y. 
Philbri<~k, 420. 

exceptions failecl to state facts found, ll1. 
nothing to show ruling is erronconR, 171. 
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SALES. 

See PROBATE COURT. WATER COMP ANY. 

Rescission of, ineffectual, Noble v. Buswell, 73. 
hay shipped by rail to plff. who claimed it was not equal to contract but 

delayed too long to restore it, lb. 
held; title passed to plff. who could not recover back the freight paid, lb. 
deft. recovered price of hay in his set-off less plff.'s recoupment, lb. 

SA VIN GS BANK. 

Valid gift of deposit in, Savings Inst. v. Titcomb, 62. 
gifts inter vivos defined, lb. 
case of valid equitable gift, lb. 

Of, and their depositors, Ladd v Savings Bank, 510. 
by-laws of, shown by user, lb. 
assent to by-laws by depositor who did not sig;n them presumed, / b. 
he read them and continued making deposits after that, lb. 
by-law as to identity of depositor relieves not, from negligence, J b. 
impostor presented book and personated depositor and obtained pay-

ment, lb. 
no notice to, of book being lost, lb. 
bank had a genuine signature of depositor but made no comparison, lb. 
the, held guilty of negligence and held liable to depositor, I b. 
payment by check held no defense by, I b. 

The contract between, and depositor when no by-law is that of debtor and 
creditor, La{lcl v Saving1, Bank, G20. 

forged order accompanied with book, lb. 
no issue of negligence arises and bank held liable to depositor, J b. 

SCIRE FACIAS. 

See BAIL. 

SEARCH AND SEIZURE. 

See lNTOX. LIQUORS. 

SHIPPING. 

Hight of majority owners of, to control upheld, Hrnith-Green Cu. v. Bird, 425. 
contract to surrender control contrary to public policy, I b. 

STATUTE OF FRAUDS. 

Non-negotiable note held sutlicient under, Wade v. Curtis, 309. 
given for a hack bot. of plffs., lb. 
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STATUTES CITED, EXPOUNDED, ETC. 

SPECIAL LAWS OF MAINE. 

Spec. Laws, 1849, c. 233, Portland Harbor Master-Regulations, 
1863, c. 262, Dover & Foxcroft Village Fire Co., 
1868, c. 597, Maine Eclectic Society, 

" 

1881, c. 141, Waterville Water Company, 
1887, c. 31, Dover and Foxcroft Water Co., 
1887, c. 59, Waterville Water Company, 
1887, c. 124, Boomage Rights at Rumford, 
1887, c.' 260, Dover and Foxcroft Village Fire Co., 
1899, c. 200, Kennebec ·water District, 
1889, c. 339, Maine Water Company, 

[96 

125 
f>39 
257 
234 
539 
234 

\JG 

539 
234: 
23·! 

" 1891, c. 14 and 33, Waterville ·water Company and Maine 
Water Company, 

1891, c. 148, Boomage Rights at Rumford, 
1893, c. 352, Maine ·water Company, 
18\J:3, c. 454, Washn. Co. H. IL, 

18\J3, c. 625, Biddeford Police Board, 

Stat. 181-i0, c. I li4, 
" 1866, c. 52, 
" J881, c. li8, 
" 1883, c. 175, § 4, 
" 1887,c.91, 
" 1891, c. 53, 
" 1891, c. 124, 
'' 1892, c. 98, 
'• 1893, c. 155, 
" 189:3, c. 268, § G, 

" 1893, c. 269, 
" 1895, c. 70, § 5, 
•• 1895, c. 170, 

" 1897, c. 280, 

S'L\.TUTES OF ~LUNE. 

.Appointment of Trial .Justices, 
Marrie<l Women, 
Equity Procedure, -
Sheriff's Juries, 
Elections, 
Foreclosure of Mortgages, 
Injuries Causing Death, 
Nuisances, 
Collection of Taxes, 
Street Railroads, 
Paupers, -
Courts of Insolvency, 
Medicine and Surgery, 
Town Officers, 

234-
!Jli 

234: 
iG 

4:91 

4\J6 
530 

41 
234: 
431 

41 

136, 281 
559 
2(i8 

110 
501 
499 
257 
4:84 

" 1897, c. 320, Frat. Ben. Organizations, 33 

" 1899, c. 68, § 1, 

" 1899, c. 119, § 2, 
" 1901, c. 239, 
" 1901, c. 262, 

Stockholders, Liability in Trust and Bank-
i.ng Co., 

Street Railroads, 
Issuing of Warrants, 
Municipal and ,Police Courts, 

STATUTES OF MASSACHUSETTS. 

Mass. Pub. Stat. 1887, c. 24, Employers' Liability Act, 

438 
110 
172 
347 

281 
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STATUTES Ol? UNITED STATES. 

Act of Congress, 1898, §§ 13, 14, War Rev. Law, 
Act of Congress, 1898, War Rev. Law, 
April 12, 1900, c. 187, Washn. Co. R. H., -
August 3, 1890, " Wilson Act," 

RBVISED STATUTES OF U. S. 

R. S., of U. S., § -!250, Removal of Ship's Captain, -

J{EVISED STATUTES OF MAINE. 

H. s., 1841, c. 6, 
" 1841, c. 120, §§ 1, G, 

1883, c. 1, cl. IV., 
" 1883, c. 3, §§ 12, 13, 14, 25, 
" 1883, c. 4, §§ 13, 25, 72, 
4• 1883, c. ti, §§ 182, 184, 
" 1883, c. 17, 
" 1883, c. 18, § 61, 
u 1883, c. 18, § 80, 
" 1883, c. 22~ § G, 
' 4 1883, c. 24, § 3, 

" 1883, c. 27, § 31, 
"1883,c.27,§3\l, 
" 1883, c. 27, § 40, 
44 1883, c. 27, § 49, 
" 1883, c. 27, § 5G, 
" 1883, c. 28, § 5i 
'

4 1883, c. 143, §§ 13, 21, 34, 
4 ' 188B, c. 82, § 43, 
" 1883, c. 82, § 110, 
" 1883, c. 83, § 1, 

1883, c. 85, § 1, 

Elections, 
Executors and "\tlministrators, 
Annual Meeting, 
Towns, 
Elections, 
Taxes, 
Nuisances, 
Way, 
Way, 
Division Fences, 
Paupen,, -
Intoxicating Liquors, 
Intoxicating Liquors, 
Intoxicating Liquors, 
Civil Damage Act, -
l ntoxicating Liquors, 
Apothecaries, -
The Insane Hospital, 
Proceedings in Court, -
Proceedings in Court, 
Trial Justices, 
Bail Bond, 
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230 
309 

76 
415 

425 

431 
380 
431 
484 
431 
268 
559 
129 
315 
484 
501 
415 
121 
172 
87 

455 
455 
3G8 
220 

46 
496 
435 

" 188H,c. 86,§§ 55, par.VI,7!J, Trustee Process, 412 
1883, c. 87, §§ 1, 2, Executors and Administrators, 380 

" 1883, c. 88, § 4, Partition of Real Estate, 557 
q 1883, c. 89, § 4, Petitions and Actions of Review, - 503 
' 4 1883, c. 90, § 15, Mortgages of Real Estate, 357 
4 ' 1883, c. 91, §§ 41, 48, 51, 

fi5, 56, 
4 ' 1883, c. 91, §§ 57, 58, 
" 1883, c. 91, §§ 57, 58, 
' 4 1883, c. 94, § 1, 

Liens, 
Liens, 
Pledges, -
Forcible En_try and Detainer, 

347 
41 

429 
117 
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(REVISED STATUTES OF MAINE concluded.) 

R. S., 1883, c. 94, § 10, 

" 
" 
" 
" 
" 
" 
" 
" 
" 
" 

1883, c. 94, § 10, 
1883, c. 103, § 9, 
1883, c. 103, § 14, 
1883, c. 111, 
1883, c. 122, § 21, 
1883, c. 132, §§ 12, 13, 
1883, c. 132, § 15, 
1883, c. 46, § 23, 
1883, c. 4 7, §§ 42, 45, 4G, 
1883, c. 51, § 19, 

" 1883, c. ti], § 7, 
" 1883, c. Gfi, §§ 5, H, 16, 
" 1883, c. 66, § 18, 
44 1883, c. 70, §§ 2D, 33, 
" 1883, c. 71, § 1, cl. 1-3, 
"1883,c.71,§12, 
" 1883, c. 73, § 8, 
" 1883, c. 73, § 15, 
" 1883, c. 76, § 42, 

Forcible Entry, and Detainer, 
Forcible Entry and Detainer, 
Dower and Curtesy, 
Dower, 
Frauds and Perjuries, 
Obstructing Officer, 
Search Warrants, -
Appeals from Magistrates, 
Corporations, -
Stockholders, -
Railroads, 
Rights of Married Worn,,en, 
Claims Against Insolvent Estates, -
In sol Hmt Estates, -
Insol\'cnt Laws, 
Sales of Heal Estate, 
Sales of Real Estate, 
Con yeyances, -
Conveyances, -
Levy by Execution, 

" 1883, c. 77, § 6, par. IV., Equity PoWl!l'S, 
" 1883, c. 81, §§ 17, 21, Service of Writs, 
4 ' 1883, c. 81, § 82, 
" 1883, c. 82, §§ 29, 101, 

Limitations, 
Proceedings in Court, 

STOCKHOLDER. 

See C< rnPoHATION. 

STREET RAILWAY. 

Appeal by, in matter of location, Elect. R. R. Co., .LJpplt::;., 110. 

[96 

tl6 

372 
530 
161 
309 
151 
151 
496 
257 
438 
B92 
5:30 
44tl 

B80 
52 

570 
570 
49tl 

525 
380 

41 
223 
148 
23 

jurisdiction of court must appear but not all steps taken need be alleged, 
Jb. 

"corporation organized" is equivalent to approval by R. R. commission
ers, J b. 

c. 119, § 2, stat. 1899, held constitutional, lb. 
legislature may control use of streets Ib. 

SURETY. 

A, on probate bond has no right of appeal, Shaw v. Hitrnphrey, 3D7. 
he is represented by his principal, lb. 
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TAXES. 

~\, warrant held illegal, Jacques v. Parks, 2G8. 
did not fix time for payment of, 1 b. 
did not direct service of summons, J b. 

A, deed held void, LittlPjield v. Prince, 499. 

625 

sale of non-resident property and deed not recorded until after thirteen 
months, lb. 

May be assessed to purchase a water works' system by a municipal corpora
tion, Mayo v. Vill. Fire Co., 539. 

act of legislature granted the power, I /J 

TKNDER. 

Sec M01tTG.\<-ms. 

TOHTS. 

See AmmsT. l.NFANTS. 

TOWNS. 

See PUBLIC OFFICEW,. WATim Co:ul'.\:NY. WAY. 

Of money lent to, officers, Pierce v. 0-reenJield, 3;,o. 
are not liable for same without prior authority or ratitication, lb. 
even if money is appliell to town debts, JlJ. 
may ratify after refusals to do so, lb. 
ratifications must be for valid purposes, I l>. 
burden of proof on lender, J b. 
so maintained by plft'. in this case, J b. 
an action upon a town order, lb. 

THEES. 

See Ih~Lm. 

TRESPASS. 

Sec D.DIAGEt-i. 

Plff. may elect to sne any or all of persons committing tort jointly, Allison v. 
Hobbs, 2G. 

may recover of one or more all the damages caused by all jointly, lb. 
who are joint tort-feasors, I b. 
clefts. assessed poll tax on non-resident who was arrested on warrant for 

non-payment, lb. 

Lies for injuries to plff .'s water works built by him on cleft.'s land, Salley v. 
Robinson, 474. 

ownership of structure defined, lb. 
plant was not part of realty1 lb. 

VOL. XCVI 40 
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THIAL JUSTICE. 

A, may reside in one county and appointed to ac.:t in another, State v. <Juinn, 4%. 

TlWVEH. 

See Dmm. PLEADI~G. 

Infant not liable in, Caswell v. Parker, :_HJ. 
he sold shoes on commission, lb. 
substantial cause of ac.:tion was contract and form of action in, deter

mines not liability, lb. 
Deft. liable in, for tree:-: sold hy him, Erskine v. Savrtf!e, o7. 

TlWSTEE PI:OCESS. 

It is an equitable proceeding, Harlmr v. Bartlett, 2H4. 

determines o,vnership of funds in dispute, 1 b. 
equitable com,idcrntions prevail between pHf. and deft , 1 fJ. 
an equitable assignment made by order, writing or act upheld, l lJ. 
order on city treasurer by fireman, lb. 
"agrees to pay" held an assignment, l u. 

Claimant in, hy assignment prior to dcft.'s must prove valuable consideration, 
~lfeserve v. _Nason, 412. 

law court may order final judgment, JlJ. 

costs allowed plff., J b. 

TRUSTS. 

See GIFTi--. WILL. 

UNDUE JN_FLUENCE. 

Sec EQUITY. WILL. 

VERDICT. 

Sec NEW TRIAL. PHACTICI<~. 

VOTE. 

Indictment for illegal, ,':-J'tate v. (-1-ilman, 431. 
stat. requiring list of voters to be kept held directory, lb. 
use of check-list not essential, lb. 
double, offense at common law, lb. 
"annual meeting'' held sufficient, lb. j 
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WAGES. 

Assignment of, by fireman, Harlow v. Bartlett, 294. 
writing addressed to city treasurer "agrees to pay" and recorded, held; 

an assignment of, lb. 

WAIVER. 

Of defective return on warrant, State v. Oonnolly, 405. 
pleading to complaint held a, lb. 

Case of, in written contract, Copeland v. I-Je11wtt, 525. 
question of, is for the jnry, lb. 
written contract required alterations and additions to he put in writing; 

held; that parol agreement is valid, Il1. 

WARRANT. 

Search and seizure, on the Lord's day before Stat. 1901, c. 23!l, was valid, State 
v. Conwell, 172. 

issuance of, is a ministerial and not judicial act, J b. 

Defective return on, waived hy pleading to complaint, State v. Connolly, 405. 
search and seizure, had clause searching deft.'s person, lb. 
no search of person and, held valid, lb. 

WARRANTY. 

See RRI'LEVI::--. 

WATERS. 

Ticlc-water channels may he obstructed or closed hy Con,g-ress, Pro.<1t v. R. R. 
Co., 76. 

cleft's trestle in Perry cleelarecl b~· act of congress, Apr. 12, l!JOO, a lawful 
structure, I Ii. 

plff. not entitled to damages, J li. 

Dce<l granting:, power, Rackl(ff' v. llackl(tf', 2GJ. 
was limited to tanning purposes, J /1. 
and hel<l not a measure of power, / /1. 
easement helcl extinguished h~· union of tannery arnl other lots, / Ii. 

WATER COMPANY. 

See L1cE::--:-;1,:. 

One-half of net income from sale or lPa:-;C' of power at dam helongerl to town, 
Crtrilion v. Watrl' Co., 17. 

inclnfles electricity for heat an<l lighting, lb. 
also water motors to drive machinery, 111. 

Special act 1899, c. 200, is constitutional, Jfrn. Watrr Dist. v. Waterrille, 234. 
incorporation of Ken. Water Di:--tri<'t, I b. 
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(WATER COMP A NY concluclecl.) 

may purchase or take by eminent domain the plant, power or franchise 
of Me. Water Co., lb. 

legislature sole judge of public exigency, lb. 
compensation to be fixed hy appraisers, and without jury trial aR to 

value, lb. 
does not conflict with XIV Amend. U. S. Const., lb. 
bonds and contracts of Me. Water Co. prevent not cxcrc-is<' of f'minPnt 

domain, lb. 
city of Waterville Jrns exceeded its debt limit hut prewnts not Water 

Dist. from operating, I u. 
Ult.ra vires contract made vali<l hy subsequent legislation, JJfayo v. Vill. Fire 

Co., 539. 
municipal corporations under legislation may contract with a, 171. 
purchase from a, held valid, lb. 
taxing power for same is constitutional, l h. 
a few water-takers lived outside the corporation, lb. 

WAY. 

See SnrnET RAILWAYS. 

Retaining wall for public street, Bowclen v. RocJ.:lnncl, 129. 
duty and power of road commissioner, lh. 
larger wall necessary and funds and land provided by municipality, Ib. 
commissioner acts as public officer unless city assumes to <lirect him arnl 

his work, lb. 
city not liable to employees for negligence of commissioner, I b. 
city did not assume control although its engineer made plarni, etc., Ib. 
workman injured by a derrick, lb. 

Town chargeable for defect in, when, Barnes v. Rnn~ford, Bl5. 
after receiving notice of the defect, lb. 
notice may he to officers of .town in prior years if defect continues, Il1. 
driver knew of defect but passenger did not, I h. 
held; plft'. not chargeable with driver's knowledge, J Ii. 
declarations of clri\·er after injury are admissible to contradict his tPsti

mony but not to prove how accident happened, I Ii. 
defect was want of railing at a ravine, I!J. 

WILL. 

Estate devised to testatrix's nephew for life and his family, Kehoe Y. Ames, IM,. 
whole of net income not payable to nephew althou,gh the family were 

separated, lb. 
wife and daughters are beneficiaries, I b. 
their rights not affected by separation, I b. 
their prayer for specific appropriation denied, trustee not having abused 

his discretion, lb. 
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(WILL concluded.) 

costs allowed from the estate, lb. 
Sanity of testatrix in issue, Wells, .Applt., 161. 

witnesses to, need not testify to sanity, lb. 
it may be proved by conversation, claims, acts, etc., lb. 
undue influence not proven, lb. 
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Equitable fee-simple conditional vested in daught,er, helcl to have termi-
nated, Hersey v. Purington, HiG. 

claughter died without issue before 21 years, lb. 
her guardian could not then convey, 1 b. 
validity of sales before her death not decided grantees not being made 

parties, lb. 
costs allowed to each party out of estate, lb. 

A, defeats not a real action by .heirs of deceased without evidence of its con
tents, 1Valsh v. Wheelwright, 174. 

WITNESS. 

See WILL. 

Faile<l to attell(l court and cannot retain fee for travel, etc., I'Pase v. Bamford, 23. 

Colonial ordinances, 
Common nuisance, 
Commorant, 
Damnnm absque injuria, 
Demand and notice, 
Directory statute, 
Double voting, -
Estoppel, -
Fellow-servant, 
Frand, 
Legislati \'e ratification, 
Licensee and not lessee, 
Master's interest, 
New trial, -
Parol moditieation, 
Public officer, 
Reasonable time, 
Reasonable use, 
Town-house lot, 
Trial by j nry, 
Voluntary confessions, 

WORDS AND PHRASES. 

280, 

4G7 
!iGO 
225 

85 
92 

43G 

431 

345 
388 
30i", 
;j;H) 

202 
42,i 
.i03 
i",2,i 
1211 

7i}, ~)3 

234 
375 
249 
3(i4 
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WRIT. 

Deft. a non-resident was only commorant in the state, Thomas v. Thomas, 223. 
summons at" her last and usual place of abode," held; insufficient, lb. 

Taking of bail boml to be noted on, .ilfa,tcy Co. v. BowiP, 435. 
R. S., c. 85, § 1, is directory, lb. 

ERRATA. 

Page 162, fifth line from top. For No read res. 
172, ninth line from bottom. For c. 201 reacl e. 23.9. 

" 30!), for" Exceptions hy plaintiffs snstainc<l," read, Exr:Pptirm.,.,, l!y dr'.frm.dant 
O?'P.1'1'117('({. 




