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CASES

IN THE

SUPREME JUDICIAL COURT,

OF THE

STATE OF MAINE.

INHABITANTS OF CARIBOU rs. CArIBoU WaATER COMPANY.
Aroostook.  Opinion December, 1901.

Water Company.  Condract.  Power. Sale.  Electricity.

On June 28th, 1888, the Caribou Water Company, chartered in 1887 with the
usual powers of such corporations, entered into a written contract with
the town of Caribou, in which the company agreed to furnish, set and
maintain twenty-five hydrants at points on its pipe line, to be designated
by the town, and to furnish at all times a constant and sufficient supply of
water for protection against fire, unavoidable accident excepted, and to
furnish and set additional hydrants at a fixed price. Yor this service the
town agreed to pay the company the suin of two thousand dollars per
annum and to pay for the additional hydrants at the price named.

The contract also contained provisions in regard to the capacity of the cowm-
pany’s reservoir or standpipe, the character of the dam across the river
and the head of water to be maintained, the size and character of the water
mains and the streets in which they were to be located, and a provision
that the company should supply water for town buildings, school houses
and for other public purposes in full payment of all local taxes assessed
upon its property.

The contract also contained this clause: ,

“Fifteenth. The sgid company agrees to pay to the said town each vear
one-half of the net income derived from the sale or lease of power on said
dam.”

By an additional act of the legislature, approved February 9, 1893, the com-
pany was authorized ““to carry on the business of furnishing lights, heat
and power by electricity in the towns of Caribou and Fort Fairfield,”
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The water is pumped from the river by the power developed on the com-
pany’s dam through a main leading to Caribou village, about a mile distant,
where it is distributed through a pipe system to the inhabitants, and water
is furnished to various parties and used by them in water-motors for the
purpose of driving coffee-mills, a printing-press and other small machinery.
Electricity is developed by the power at the dam and transmitted from the
generator at the station through a system of wires to the village, where it
is used in the usual way for heating and lighting purposes, and also for
propelling electric-motors. No electricity is so used within three-fourths of
a mile of the dam.®

Upon a bill in equity praying for discovery and general relief, heard by the
court on a report of the pleadings and agreed statement of facts, held; that
under the fifteenth clause of the contract of June 28th, 1888, it is not neces-
sary that the power leased or sold by the water company should be used
upon its dam, in order that the company should be liable to the town for
one-half of the net proceeds derived therefrom.

The contract had reference to the sale of any and all power that might be
developed upon this dam, except that used by the company in carrying
out its original corporate purpose of supplying the town with water for
domestic, sanitary and munic¢ipal purposes.

The electricity generated by means of the power on the dam and transmitted
through wires to the village of Caribou, where it is sold, is a sale of power
on the dam. The power is developed at the dam and by means of it. It
is directly transmitted from the dam to the village where it is used as
power in propelling electric-motors, and, in another and converted form
of power, for the purpose of heating and lighting.

And so as to power sold to individuals and used by them through the
intervention of water-motors, as power. This is simply the power of the
dam transmitted in the form of water and pressure through the company’s
pipe-line, and a sale of power within the meaning of the contract. And it
is equally a sale of such power, whether the water is used for the production
of power by reason of the direct pressure from the pump at the dam, or by
the force of gravity after it has first been forced by means of the power
developed at the dam to a reservoir, standpipe, or to the private tank of
an individual taker.

In either case it is the power of the dam, there developed, that gives it its
entire value for use in the production of power.

On report. Bill sustained.

Bill in equity asking for a discovery and accounting, and heard on
bill, answer which included a demurrer, and an agreed statement of
facts, which are as follows:—

The defendant’s dam is across the Aroostook river about one mile
from the village of Caribou,
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At the west end of the dam the defendant has two water wheels
connected by shafting with an electric generator and power pump
located in its pumping station, which is also on or near the west end
of said dam. Water drawn from the west end of said dam is pumped
by the power so developed through a main leading to said Caribou
village about a mile distant, where it is distributed through a pipe
system to the inhabitants, and from such pipes water is furnished
through service pipes to various parties for use in water motors by
them used in driving coffee-mills, a printing-press, an ice cream
freezer. . '

The electricity so developed by said wheels at said dam is trans-
mitted from the generator at said station through a system of wires to
the village of Caribou, where it is used in the usual way for heating
and lighting purposes, public and private, and also for the propelling
of electric-motors. No electricity is so used within three-fourths of a
mile of said dam. '

No power has ever been generated, or used at said dam, except as
above stated and as admitted by the answer.

Defendant admitted that plaintiff has demanded an accounting
under their contract set forth in the bill.

E. Foster, O. H. Hersey ; B. L. Fletcher, for plaintiff.
H. M. Heath, C. L. Andrews, for defendant.

Srrrineg: WiswiLL, C. J., EMERY, WHITEHOUSE, STROUT, FOd-
o b b ) J

LER, POwERs, JJ.

WisweLL, C. J.  The Caribou Water Company is a corporation
organized under a special act of the legislature, approved March 11,
1887, for the purpose of supplying the inhabitants of the town of
Caribou with water for all domestic,. sanitary and municipal purposes,
including the extinguishment of fires. Itwas given by its charter the
usual rights and privileges of similar corporations,and was authorized
for its corporate purposes to erect and maintain a dam on the Aroos-
tookk River, to make contracts with other corporations and with
individuals for a sale of water, and with the town of Caribou for a
supply of water for the extingnishment of fire and for other municipal
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purposes. The company was also authorized to sell or lease any
power not used by it on its dam.

On June 28, 1888, the Water Company entered into a written
contract with the town of Caribou, in which the company agreed to
furnish, set and maintain twenty-five hydrants at points on its pipe
line, to be designated by the town, and to furnish at all times a con-
stant and sufficient supply of water for protection against fire,
unavoidable accident excepted, and to furnish and set additional
hydrants at a fixed price. For this service the town agreed to pay
the Water Company the sum of two thousand dollars per annum and
to pay for the additional hydrants at the price named. The contract
also contained provisions in regard to the capacity of the company’s
reservoir or standpipe, the character of the dam across the river and
the head of water to be maintained, the size and character of the
water mains and the streets in which they were to be located, and a
provision that the company should supply water for town buildings,
school houses and for other public purposes in full payment of all
local taxes assessed upon its property.

The contract also contained this clause :

“Fifteenth. The said company agrees to pay to the said town each
year one-half of the net income derived from the sale or lease of power
on said dam.” By an additional act of the legislature, approved Feb.
9, 1893, the company was authorized “to carry on the business of
furnishing lights, heat and power by electricity in the towns of Cari-
bou and Fort Fairfield.”

In this bill in equity the plaintiffs, after fully setting out the facts
above briefly referred to, further allege that since the execution of the
contract between the town and the Water Company, the latter had
sold or leased “power on said dam,” for lighting purposes, and had
furnished “power on said dam, to run water motors, grist-mills and
other machinery, and had received a large net income from such sale
or lease of power, but that the amount of such net income was
unknown to the complainants, and that they had been unable to
ascertain the amount thereof from the Water Company, although
they had made diligent inquiry and frequent demand upon the com-
pany therefor; that the company had refused to pay to the town one
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half of the net income derived from the sale or lease of power on the
dam, and had neglected and refused to account to the complainant for
-one-half thereof; that the information in regard to the amount thus
received was wholly within the possession of the company, and that
the accounts of the net income derived from these sources were of
such an intricate and complex nature that the complainants were
without adequate remedy at law. They therefore in this bill pray
for discovery, that the Water Company may be compelled to account
and for other relief.

The case comes to the law court upon a report of the pleadings and
upon an agreed statement of facts, from which it appears that water
" is pumped by the power developed on this dam through a main, lead-
ing to Caribou village, about a mile distant, where it is distributed
through a pipe system to the inhabitants, and that water is furnished
to various parties and used by them in water-motors for the purpose
of driving coffee-mills, a printing-press and other small machinery;
that the electricity developed by the power at the dam is transmitted
from the generator at the station through a system of wires to the
village, where it is used in the usual way for heating and lighting
purposes and also for propelling of electric-motors. It is admitted
that some income has been derived by the company from these sources.
No electricity is so used within three-fourths of a mile of the dam.
- The only question raised by the report is as to the construction of
the clause above quoted in the contract, in which the company agrees
to pay the town cach year one-half' of the net income “derived from
the sale or lease of power on said dam.”  Aswe construe this clause,
it is not necessary that the power leased or sold by the defendant
should be used upon its dam, in order that the company should be
liable to the town for one-half of the net proceeds derived therefrom.
The subject matter of the provision was the power on the dam, exclu-
sive, of course, of that used in pumping water for domestic, sanitary
and municipal purposes,and it is immaterial where that power is used
or how it may be transmitted, so long as it is the power on the dam,
that is, power developed by means of the dam and the head of water
thereby accumulated, which is by some means transmitted to the
place where it is used for the production of power.
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It would not be questioned, we take it, if this power developed
at the dam should be transmitted a short distance by the means of
shafting or belts and there used in a manfacturing establishment, that
the sale of power in this manner would come within the meaning of
the contract. 'We think that it is equally within that meaning if the
power is conveyed a greater distance by some other means and there
used as power.

It made no difference to the contracting parties where the power
might be used. They were providing for the contingency that this
dam might be capable of producing more power than would be
required by the company in carrying out its corporate purposes,
which power might be sold, and in view of the pretty liberal
stipulations of the town as to the payment for the hydrant service,
and in regard to the payment of all municipal taxes by the company
by supplying water for the public purposes named, the company
seems to have been willing to agree to divide with the town any net
income that might be received from this source. In fact, we think
that the contract had reference to the sale of any and all power that
might be developed upon this dam, except that used by the company
in carrying out its original corporate purpose of supplying the town of
Caribou with water for domestic, sanitary and municipal purposes.

The electricity generated by means of the power on the dam and
transmitted through wires to the village of Caribou, where it is sold,
is a sale of power on the dam. The power is developed at the dam
and by means of it. It is directly transmitted from the dam to the
village where it is used as power in propelling electric-motors, and,
in another and converted form of power, for the purpose of heating
and lighting.

And so as to the power sold to individuals and used by them
through the intervention of water-motors, as power, this is simply the
power of the dam transmitted in the form of water and pressure
through the company’s pipe-line, and is, we think, a sale of power
- within the meaning of the contract. And it is equally a sale of such
power, whether the water is used for the production of power by
reason of the direct pressure from the pump at the dam, or by the
force of gravity after it has first been forced, by means of the power
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developed at the dam, to a reservoir, standpipe or to the private tank
of the individual taker. In either case it is the power of the dam,
there developed, that gives it its entire value for use in the production
of power; in the first case, by reason of the direct pressure; in the
latter case, because by reason of the power at the dam, the water has
been pumped and forced to an elevation, from which it may be taken
by the force of gravity and used in the production of power.

In our view, then, of the meaning of the contract in this respect,
the Water Company is liable to the town for one-half of the net
income from the sale, by any of these methods, of the power developed
at the dam.

The bill will therefore be retained and remanded for further pro-

ceedings. So Ordered.

Lovuist PeasE vs. HARRY J. BaAMFORD and others.
Kennebec.  Opinion December 12, 1901.

Libel. Witness. Money had and received. R. S., c. 82, 3% 29, 101.

It is a familiar principle, that when one person has in his possession money
which in equity and good conscience belongs to another, the law will
create an implied promise on the part of such person to pay the same to
him to whom it belongs, and in such case an action for money had and
received may be maintained.

In an action of libel it appeared that the defendants, selectmen of the town
of Fayette, published in their town report, among the assets of the town,
these words concerning the plaintiff: “Due from Louise Pease three dol-
lars.”” The defendants justified, among other defenses, that the words
were true, and if they were true, that under R. S., ¢. 82, 7 29, it was a com-
plete defense.

It appears that the defendants, in their official capacity, were prosecuting
a matter in the probate court and had caused the plaintiff to be summoned
as a witness to attend that court; the officer served the subpcena by leav-
ing it at the plaintiff’s last and usual place of abode with the sum of three
dollars for her travel and attendance; this sum was not the full amount
she was entitled to under the statute for her travel and attendance: the
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plaintiff was unable to attend and did not attend the court as a witness.
Subsequently, the town reimbursed the officer for the witness fees which he
thus advanced.

Held; that if the plaintiff actually received the three dollars in question,
knowing the same to be intended as a witness fee, and did not attend the
probate court, she was liable to repay the same to the town.

Through some inadvertence or mistake, an insufficient sum of money was
left as awitness fee for the plaintiff. Shewas therefore not obliged to obey
the subpcena, and was not liable for the damages sustained by reason of
her failure to attend under R. 8., ¢. 82, Z 101, because she was not legally
summoned. But the plaintiff cannot refuse to attend court upon that
ground and also retain the money which she actually received. This
money in her possesssion, in equity and good conscience, belonged to the
town and constituted a debt to the town.

Exceptions by plaintiff. Overruled.

Action for Iibel. Verdict for defendants.

J. Williamson, Jr., and L. A. Burleigh, for plaintiff.
Fred Emery Beane, for defendants.
SrrriNa:  WisweLL, C. J., EMERY, SAvAcE, IfocLER, PEABODY,
JJ
e, .

WiswernL,C. J.  Action of libel. The defendants were the select-
men of the town of Fayette, and the alleged libel was the publication
in their town report, among the assets of the town, of these words:
“Due from Louise Pease three dollars.”” Among other defenses the
defendants justified upon the ground that the words were true, which,
if true, under the statute, R. S., ¢. 82, § 29, was a complete defense,
“unless the publication is found to have originated in corrupt or
malicious motives.”  Pierce v. Rodliff, 95 Maine, 346.

There was evidence tending to show that the defendants, in their
capacity as selectmen, had caused the plaintiff to be summoned to
attend the probate court as a witness in the matter which the defend-
ants, in their official capacity, were prosecuting, and that the officer
who was given the subpoena to serve left the same together with the
sum of three dollars, as her fees for travel and attendance as a
witness, at the plaintiff’s last and usual place of abode. This sum
was not the full amount that she was entitled to under the statute
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for travel and attendance. The plaintiff’ was unable to attend and
did not attend the court as a witness. Subsequently, the town reim-
bursed the officer for the money which he advanced and left at the
plaintiff’s last and usual place of abode, as her witness fee.

The only question raised by the exceptions is as to the correctness
of this instruction, bearing upon the justification that the words pub-
lished were true: “If the plaintiff’ actually received the three dol-
lars in question, knowing the same to be intended as a witness fec,

“and did not attend the probate court, she was liable to repay the
same to the town.” ‘

It is a familiar principle, that when one person has in his possession
money which in equity and good conscience belongs to another, the
law will create an implied promise upon the part of such person to
pay the same to him to whom it belongs, and in such a case an action
for money had and received may be maintained.

In this case, through some inadvertence or mistake, an insufficient
sum of money was left as a witness fee for the plaintiff. She was
therefore not obliged to obey the subpeena. She was not liable for
the damages sustained by reason of her failure to attend under R. 8.,
c. 82, § 101, because she had not been legally summoned. But she
could not refuse to attend court upon that ground and also retain the
money which, as found by the jury, she actually received. She had
in her possession money which in equity and good conscience belonged
to the town, and which constituted a debt due to the town.

Freeptions overiuled.
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RoBERT ALLIsON vs. IRA F. Hosss and others.
Piscataquis.  Opinion December 12, 1901.

Trespass. Pleading. Action. Election. Damages.

Where several persons jointly commit a tort, the person injured has his
election to sue all or any of the joint tort-feasors, and, in an action against
one or more may recover the damages caused by all jointly.

Persons who act separately and independently, each causing a separate
and distinet injury, cannot be sued jointly, even though the injuries may
have been precisely similar in character and inflicted at the same moment.
Yet if such persons acting independently, by their several acts directly
contribute to produce a single injury, each being sufficient to have caused
the whole, and it is impossible to distinguish the portions of injury caused
by each, they are then joint tort-feasors within the rule, and may be sued
either jointly or severally at the election of the plaintiff, and in such an
action against one or more the whole damage may be recovered.

The defendants, as assessors of the town of Milo for 1898, assessed a poll
tax against the plaintiff as an inhabitant of that town. On June 16, 1899,
the plaintiff was arrested for non-payment of the tax by the collector upon
a warrant issued by the defendants and taken to the jail in Bangor. The
plaintiff claimed that he was not an inhabitant of Milo that year, that con-
sequently he was not liable to be assessed for a poll-tax therein, and that
his arrest was illegal. Before his commitment to jail, in order to prevent
such commitment and relieve himself from arrest, he paid the collector the
tax and the costs of his arrest. In an action of trespass for the illegal
arrest, the jury found for the plaintiff and the only question presented by
the defendants’ exceptions is as to an instruction upon the question of
damages.

A poll tax had also been assessed against the plaintiff for 1897 by the asses-
sors of Milo, but not these defendants, and for the non-payment of it the
plaintift was arrested simultaneously by the same collector of the tax of
1898. The plaintiff paid this tax to prevent his commitment to jail at the
same time he paid the tax of 1898.

It was claimed, in defense, that the plaintiff’ having been arrested simulta-
neously by the same collector upon both warrants, the damages should be
divided, and the defendants were liable for a portion thereof. Held ; that
the plaintiff, having been illegally arrested upon the warrant issued by the
defendants, sustained no separate, and, in fact, no additional injury
because of his illegal arrest at the same moment by the same person upon
another tax warrant issued by other assessors, and continued concurrently
with the other arrest, except as to the amount of money which he was
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obliged to pay to free himself from arrest upon the 1897 tax warrant, and
this sum, which appears to have been only the amount of the tax, was
expressly excluded by the instruction to the jury, as an element of damage.

Exceptions by defendants. Overruled.

Trespass against the assessors of taxes of the town of Milo for an
illegal arrest of the plaintiff, upon a tax warrant issued by them to
the collector of taxes.

The case appears in the opinion.
J. B. Peaks and E. C. Smith, for plaintiff.
H. Hudson and M. L. Durgin, for defendants.

Srrring:  WisweLL, C. J., EMERY, WHITEHOUSE, STROUT, SAV-
AGE, POWERs, JJ.

WisweLrn, C. J. Action of trespass for the alleged illegal arrest
and false imprisonment of the plaintiff, upon a tax warrant issued by
the defendants.

The defendants as assessors of the town of Milo for the year 1898,
assessed a poll-tax against the plaintiff as an inhabitant of that town.
The tax was committed to the collector of taxes, who on June 16,
1899, arrested the plaintiff’ upon the warrant issued by the defend-
ants and took him to Bangor for the purpose of committing him to
jail.  The plaintiff claimed that he was not an inhabitant of the town
in that year, that consequently he was not liable to be assessed for a
poll-tax therein, and that his arrest was illegal. Before his com-
mitment to jail, in order to prevent such commitment and relieve
himself from arrest, he paid the collector the tax and the costs of his
arrest. At the trial, the plaintiff recovered a verdict, and the only
question presented by the exceptions is as to an instruction upon the
question of damages.

A poll-tax had also been assessed against the plaintiff for the year
1897, by the assessors of the town for that year, and had been com-
mitted to the same person as collector, and it was claimed in defense
that the plaintiff was arrested simultaneously by the same collector
upon both warrants, one issued by the defendants, and the other by
the assessors of the same town for the year 1897; that the arrest
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upon the 1897 warrant was equally illegal, as the plaintiff also denied
his liability to be taxed for that year for the same reason, and that
consequently the damages should be divided and that the defendants
should only be liable for a portion thereof. At the time that the
plaintiff paid the 1898 tax and the costs of his arrest, he also paid to
the collector the tax for 1897.

Upon this question, the presiding justice, after explaining the con-
tention of the parties in this respect, instructed the jury as follows:
“But I instruct you, as a matter of law, that if this man was arrested
at the same time for the (non) payment of both taxes upon both
warrants, and the damages arising from one and the other are so
intermixed that they can not be separated, that these defendants are
liable for the whole amount of damages and suffering which this
plaintiff underwent, except the three dollars for the tax of 1897.”

We think that this instruction was sufficiently favorable to the
defendants. The plaintiff having been illegally arrested upon the
warrant issued by the defendants, sustained no separate, and, in fact,
no additional injury because of his illegal arrest at the same moment
by the same person upon another tax warrant issued by other asses-
sors, and continued concurrently with the other arrest, except as to
the amount of money which he was obliged to pay to free himself
from arrest upon the 1897 warrant, and this sum, which appears to
have been only the amount of the tax, was expressly excluded by the
instruction as an element of damage. It would be a strange doctrine
if an injury caused by a defendant’s tort is in no way increased by
the independent but concurrent wrongful act of a third person, that
the extent of the defendant’s liability in damages should thereby be
lessened.

Moreover, these defendants and the assessors for the year 1897,
provided the plaintiff was also illegally arrested upon their warrant
by the same officer and at the same time, were joint trespassers;
although each board of assessors acted independently of each other
and neither had knowledge that the plaintiff’ was to be arrested upon
the warrant of the other. The plaintiff in fact suffered only one
wrong, his illegal arrest and detention by the one person acting under
the authority of the two boards of’ assessors. The trespasses on the
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person of the plaintiff were simultaneous and contemporaneous acts
committed on him by the same person acting at the same time for
“each of these boards of assessors, and the assessors for both of these
years, upon whose warrant the plaintiff was simultaneously arrested,
were joint tort-feasors. The case of Stone v. Dickinson, 5 Allen, 29
is directly in point. It is of course a familiar rule that where several
persons jointly commit a tort, the person injured has his election to
sue all or any of the joint tort-feasors, and in an action against one or
more may recover the damages caused by all jointly.

Again, while it is true that persons who act separately and
independently, each causing a separate and distinet injury, can not be
sued jointly, even though the injuries may have been preciscly similar
in character and inflicted at the same moment, yet if such persons
acting independently, by their several acts directly contribute to pro-
duce a single injury, each being sufficient to have caused the whole,
and it is impossible to distinguish the portions of injury caused by
each, they are then joint tort-feasors within the rule, and may be sued
either jointly or severally at the election of the plaintiff, and in such
an action against one or more the whole damage may be recovered.
15 Encyl. of Pleading and Practice, 558; Boston & Albany Rail-
roud Co. v. Shanly, 107 Mass. 568; Newmnan v. Fowler, 37 N. J.
L. 89. While this rule may not be applicable to all cases, as, for
instance, where domestic animals of different owners jointly con-
tribute in causing the same injury, Van Steenburgh v. Tobias, 17
Wend. 562, 31 Am. Dec. 310, nor perhaps to some other cases, we
think it is a salutary rule when applied to such torts as are here com-
plained of.

Freeptions overruled.
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PETER STEWART vs. INTERNATIONAL PAPER COMPAXY.

Androscoggin.  Opinion December 12, 1901.
Negligence.  Defective Machinery.  Master and Servant.  Fellow-Servant.

Supplying safe machinery and appliances, as a duty imposed on the master,
is one thing; the operation of the same by his servants in the business for
which they are used, is another.

In operating machinery, or in the ordinary use of appliances furnished, a
servant assumes the risk of injury from the negligence of his co-servant,
if the servant employed is competent for the service required of him.

A master is not liable to one servant for the negligence of a co-servant in
the management and use of suitable structures and appliances in carrying
on the master’s work.

The ordinary use of machinery and appliances may be left to competent
hands, calling for no attention by the master, where he has supplied the
servant with suitable machinery and appliances.

The plaintiff alleged that he was injured by falling into a drain in defend-.
ant’s pulp mill; situated in the basement, and uncovered at the moment
when the accident occurred. This drain, several inches deep, was used to
carry off the waste pulp that collected around the pump and floor. A
plank had been provided with which to cover the drain, and which, so far
as the exceptions show, was proper both in size and in all respects for the
purpose. When the plank was down over the drain, it formed a part of
the floor of the basement and was used by the employees. But in order to
use the drain, it was necessary to remove the plank and use it in that way,
including the removal of the plank,—a matter of daily occurrence.

1leld ; that the servant, whose duty it was to remove the plank in order that
the drain might be used, and then to replace it, was not performing any of
the personal duties which the master owed to his employees.

The negligence of this servant in the use, management and operation of an
appliance provided by the master, and which so far as the question raised
by the defendant’s exceptions is concerned may be assumed to have been
suitable and proper in all respects, was the negligence of a co-servant of
the plaintiff, for which the defendant is not liable.

Exceptions by defendant. Sustained.

Cage for injuries received by plaintiff while in the employ of the
defendant at their mill at Rumford falls.

The opinion states the case.

D. J. McGillicuddy and F. A. Morey, for plaintiff.

(. D. Bisbee and R. P. Parker, for defendant.
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SirriNg:  WisweLrn, C. J., ExMery, WHITEHOUSE, STROUT, SAV-
AGE, JJ.

WiswiLL, C. J.  The plaintiff, having sustained personal injuries
while in the employ of the defendant in the latter’s pulp mill,
alleged, as one of the causes therefor, a drain in the basement of the
mill which, at the moment of the accident, was uncovered and into
which the plaintiff stepped, fell, and in consequence thereof received
the injuries complained of.

This drain, several inches deep, was used to carry off the waste
pulp that collected around the pump and upon the basement floor.
A plank had been provided with which to cover the drain, and
which, so far as the exceptions show, was proper in size and in all
respects for the purpose. When the plank was down over the drain,
it formed a part of the floor of the basement and was used by the
employees who had occasion to be there. Butin order to use the
drain for the purpose for which it was intended, in washing the base-
ment floor and in carrying off the waste pulp that had accumulated
there, it was necessary to remove the plank, and the use of the drain
in this way, including the removal of the plank covering it, was a
matter of daily oceurrence. i

The presiding justice gave very clear instructions to the jury in
regard to the respective rights and duties of master and servant, and
especially as to the duty of the master, “not only to provide, but to
maintain, a reasonably safe place in which his employee may do his
work.” In the course of his instructions he said: ¢ While an
employer in contracting does not make himself liable as a rule for
the negligence of other parties, and the employee takes upon himself
and assumes the risks which arise from the negligence of fellow-
servants, yet so far as these personal obligations which I have named,
those of providing and maintaining a safe place in which to do the
work, are concerned, the master or employer can not escape his
responsibility by delegating that work to another servant.” He then
gave the following instruction, which is the one complained of:
¢« And if you find,under the rules which I have given you, and under
the evidence in this case, that the servant whose duty it was to replace
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that plank, was negligent in not replacing it, after he had moved it
for the purpose of washing out the basement, then that negligence
would be negligence for which the master would be responsible, in
case the injury resulted to the plaintiff therefrom.”

This was an incorrect application of the general principles, already
correctly ‘given to the particular facts referred to. The servant whose
duty it was to remove the plank in order that the drain might be
used, and then to replace it, was not performing any of the personal
duties which the master owed to his employees. The negligence of
this servant in the use, management and operation of an appliance
provided by the master, and which so far as the question raised by
the exception to this instruction is concerned, may be assumed to
have been suitable and proper in all respects, was the negligence of a
co-servant of the plaintiff) for which the defendant was not liable.
The negligence referred to in the instruction was not in the con-
struction or maintenance of a reasonably safe place for the servant to
perform his work, for which the master would be liable, but it was
the fault of a co-servant in the operation of an appliance provided by
the master.  Supplying safe machinery and appliances is one thing;
the operation of the same in the business for which they are used, is
another. In operating machinery, or in the ordinary use of appli-
ances furnished, a servant assumes the risk of injury from the negli-
gence of his co-servant, if the servant employed is competent for the
service required of him. A master is not liable to one servant for
the negligence of’ a co-servant in the management and use of suitable
structures and appliances in carrying on the master’s work. The
ordinary use of machinery and appliances may be left to the com-
petent hands, calling for no attention by the master, where he has
supplied the servant with suitable machinery and appliances. The
authorities in support of these propositions are very numerous, the
citation of only a few is necessary. Rounds v. Carter, 94 Maine,
5385; Small v. Manufacturing Company, 94 Maine, 551; Wosibigian
v. Washbuwrn and Moen Manufucturing Company, 167 Mass, 20. A
very full collection of the authorities may be found in the exhaustive
note to Mast v. Kern, 34 Oregon, 247, in 75 Am. St. Reports, 580-

605. B . s
. xreeptions sustained,
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EastManx HarTnonry
'S,

Joux Ropinsox aND Syrnvester J. Warnroy, Trustee.
Somerset.  Opinion December 12, 1901,

Attachient.  Fyemptions.  Frat. Ben. Orguanizations.  Stad, 1897, ¢. 320,
2! g s

The statute of 1897, ¢. 320, 2 14, relating to Fraternal Beneficiary Organiza-
tions, provides that: ‘The money or other benefit, charity, relief, or aid
to be paid, provided or rendered by any corporation, association or society,
authorized to do business under this act, and as herein provided, shall not
be liable to attachment by trustee, or other process, and shall not be
seized, taken or appropriated, or applied by any legal or equitable process,
nor operation by law, to pay any debt or liability of a certificate holder, or
any beneficiary thereof.” Ileld .—

That under this statute, money received by a beneficiary from such organiz-
ation does not continue to be exempt any longer from attachment, or
seizure upon execution, after it has come into his possession.

The statute gives protection and exemption only to money to be paid, and
not to money paid and in a debtor’s possession.

The framers of this statute may well be presumed, to have had good rea
son to know the probable construction of the statute, since they followed
the language of another statute similar in effect that had long before been
passed upon by this court, and in which it denied a debtor’s claim of
exemption of pension money after the money had actually gone into the
possession of the pensioner.

Exceptions by trustee.  Overruled.

Debt on judgment by trustee process, The case is stated in the
opinion.

H. D. Eaton, for plaintitt.

S, and Lo Lo Walton, for trustec.

SrrriNG:  Wiswernn, (. J., EMERY, SAVACGE, FOGLER, PEABODY
> P ) ol ) )
I]
eJe).

Wiswernn, (L J.  The plaintiff] a judgment creditor of the
defendant, had summoned the latter before a disclosure commissioner,
Upon his examination, it appeared that the defendant then had in his
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immediate possession a sum of money, considerably more than the
amount of the execution. But it was claimed by the debtor that this
money could not be seized, or taken in any way, and applied to the
payment of the execution, because it had been received by him as a
beneficiary under an insurance policy issued by a fraternal beneficiary
organization, known ax the «United Order of the Golden C'ross of the
World,” authorized to do business in this state under chap. 320,
Public Laws of 1897 ; and that money so received was exempt from
attachment or seizure upon execution, by reason of the provisions of
that chapter.

A question arizing between the parties and the counsel as to the
validity of this contention, it was agreed by them that $500 of the
sum in the debtor’s possession, should be deposited in the hands of
hix attorney, and that suit should be commenced by the plaintiff upon
his judgment, this money attached by trustee process, and the ques-
tion submitted to judicial determination in such suit. Suit was
accordingly commenced by trustee process, and upon the disclosure of
the trustee, the court at nisi prius held that the trustee was charge-
able.  The case is before us upon an exception to this ruling.

The decision of the case depends upon the construction of section
14, chap. 320, Public Laws of 1897, which is as follows: ¢The
money or other benefit, charity, relicf, or aid to be paid, provided or
rendered by any corporation, assoclation or society authorized to do
business under this act, and as herein provided, shall not be liable to
attachment by trustee, or other process, and shall not be seized, taken
or appropriated, or applied by any legal or equitable process, nor by
operation of law, to pay any debt or liability of a certificate holder,
or any beneficiary thereof.”

The question is whether under this statute money received by a
beneficiary from such an organization continues to be exempt from
attachment, or seizure upon execution, after it has come into his pos-
session. It is evident that literally the statute does not go to this
extent. It refers to the money or other benefit “to be paid.” But
it is argued that, if the effect of this statute is only to exempt such
money before it is received by the beneficiary, the exemption would
be of such slight value to him, that something more must have been
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intended. Upon the other hand, it is difficult to understand why,
if the framers of this statute meant to extend the exemption to money
received from such a source after it has come into the possession of
the beneficiary, they did not employ language that would make this
meaning clear and explicit. ‘

We can not believe that, it the legizlature had intended to make
g0 important and far-reaching an exemption, as is claimed by the
defendant, it would have used the liguage above quoted.  If the
effect of this statute is to continue the exemption after the money has
come into the possession of the beneficiary, such exemption might
perhaps be claimed to follow the money, so long as its identity was
preserved, in investments and in the purchase of property not other-
wise exempt from attachment.  As to this we, of course, do not intend
to express an opinion; we refer to it merely to show that the con-
sequences of such a continuing exemption are too important, and the
questions involved in such a construction, are too scrious, to permit us
to give an effect to this statute tar beyond that which would naturally
follow from the ordinary meaning of the words used.

This court, in Friend v. Garcelon, 77 Maine, 25, 52 Am. Rep.
739, placed its construction upon a xomewhat similar statute, section
4747, Revised Statutes of the United States, which is as follows:
“No sum of money due or to become due to any pensioner, shall be
liable to attachment, levy, or seizure, by or under any legal or equit-
able process whatever, whether the same remains with the pension
office or any officer or agent thereof, or is in course of transmission to
the pensioner entitled thereto, but shall enure wholly to the benefit
of such pensioner.” In that case the court said: It ix money due
or to become due, and not money collected, that is protected by the
law. . . . . When the money is actually in the possession of
the pensioner the protection is gone.”

The language of the statute construed in that case, “no sum of
money due or to become due to any pensioner,” is very similar, in
effect, to the language of this statute, “no money cte., to be paid.”
‘We think that this statute, like the one construed in the case cited,
gives protection and exemption only to the money “to be paid,” and
not to money paid and in a debtor’s possession.
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Moreover, the opinion in the case of Friend v. Garcelon, supra,
was announced long before the passage of this statute. On that
account, the framers of this statute had good reason to know what the
probable construction by this court would be of language similar in
effect to the words in the federal statutes; with this knowledge, they
deliberately used the language above quoted: this affords, we think,
an additional reason for giving the statute the more literal and strict
construction.

Frceptions Overruled,

Aprria Ro Warnpron, Executrix,
UN,

HeNry A, Priesr,
Kennebee,  Opinion December 12, 1901,
Lvidence.  Aeccownt Books.  Docket.

In an action by an executrix to recover for professiondl services rendered
to the defendant by her testator, a lawyer, the plaintiff, called as a witness
to prove the books of account of her testator, may be asked whether she
found the charges against the defendant in the account book which are the
foundation of the account annexed to the writ.

Such an inquiry of the witness is merely introductory, not for the pur-
pose of showing what the charges are, hut simply to call the attention of
the witness to the particular charges in question that they may be pointed
out to the jury, or read from the book after it has been put in evidence.

The witness may also be asked whether she found any credits upon the
books against the charges. The court, in the exercise of its discretion, may
allow any witness who has examined the book to testify whether it con-
tains any other entry, debit or credit, in favor of or against the defendant.

This inquiry is only for the purpose of obtaining a reply in the negative,
a matter of convenience merely and to prevent the necessity of an exami-
nation of the whole book, which defendant’s counsel has a right to make,
if not satisfied with the answer.

It is the well-settled and long-adhered to rule in this state not to allow a
money charge of more than forty shillings, $6.67, to be proved by a book
account as independent evidence,
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The defendant, also a lawyer, offered in evidence his office docket which
contained this memorandum: ¢ Nov. 18, 1896, paid F. A. W. $25.00 which
settles to date as per agreement.” This hook and certain inquiries relating
to the time when the entry was made were excluded by the court. Ifeld;
that the rulings are right. The entry was not a charge of goods delivered,
or services rendered, which for the purpose of preventing a failure of
justice is admitted in evidence as an exception to the general rule. It was
merely a memorandum made for the defendant’s convenience and such an
entry or memorandum is not admissible in evidence.

Exceptions by defendant.  Overruled.
Assumpsit on account annexed to recover for professional services
rendered by an attorney at law. The action was brought by the
. Spe " . ..
executrix of his will.  The case appears in the opinion.
H. D. Faton, for plaintift.
W. (L Philbrook, for defendant.

SrrriNG: - WisweLn, CoJ., Esery, WHITEHOUSE, Strovt, Fod-
LER, POWERS, J.J.

WisweLL, C. J.  Action of assampsit by an executrix to recover
for professional services rendered by her testator, a lawyer.

The plaintiff was called as a witness to prove the books of account
of her testator and in the course of her examination was asked, sub-
ject to objection, if she found in the account book charges against the
defendant which were the foundation of the account annexed to the
writ, to which she replied in effect that she did find such charges.
She was also asked, subject to objection, if' she found upon the book
any credits against these charges, to which she replied that she did
not.  This account book, referred to in the inquiries, having been duly
proved was offered and admitted in evidence.

There was no error in admitting these questions and answers.
The first inquiry as to whether she found upon the account book
charges against the defendant which were the foundation of the
account sued, was merely introductory, not for the purpose of show-
ing what they were, but simply to call the attention of the witness to
the particular charges in question, that they might be pointed out to
the jury, or read from the book, after the book had been put in evi-
dence.  The account book itself showed what the charges were.
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The next inquiry was only for the purpose of obtaining a reply in
the mnegative. It was perfectly proper for the court, in the exercise
of ‘its discretion, to allow any witness, who had examined the book,
to testify that it did not contain any other entry, debit or credit, in
favor or against the defendant.  This was merely a matter of conven-
ience and might prevent the necessity of an examination of the whole
book, which however the defendant’s counsel had a right to make if
he was not satisfied with the answer.

The defendant, also a lawyer, offered his office docket which con-
tained this memorandum: “Nov. 18, 1896, Paid 1. A. Waldron,
$25.00 which settles to date as per agreement.”  This book and cer-
tain Inquiries in relation to the time when the entry was made were
excluded subject to the defendant’s exceptions.  The rulings were
right. The entry was not a charge of goods delivered or services
rendered which, for the purpose of preventing a failure .of justice, is
admitted in evidence as an exception to the general rule. Tt was
merely a memorandum made for the defendant’s convenience.  Such
an entry or memorandum is not admissible in evidence.  Lapham v.
Kelly, 35 Vt. 195. ‘

Again, the well-gettled and long-adhered to rule in this state does
not allow a money charge of more than forty shillings, $6.67, to be
proved by a book account as independent evidence. The defendant’s
book being inadmissible in evidence, inquiries in relation thereto were*
immaterial.

Fireeptions overruled.
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Cyrus A. CASWELL vs. JOHN . PARKER, JER.
Androscoggin.  Opinion December 12, 1901.
Infants.  Torts.  Contracts. Pleading .

It is a general rule of law that where the substantial ground of action against
an infant is contract, a party cannot, by declaring in tort, make the infant
liable, when he would not have been in an action of contract.

Infants are liable for their torts, yet the form of action does not determine
their liability, and - they cannot be made liable when the cause of action
arises from a contract, although the form is ex delicto.

Exceptions by plaintiff.  Overruled.
Trover against a minor for conversion of =hoes, taken by the
defendant to sell on commission.

The case appears in the opinion.

W. F. Estey and A. L. Bennett, for plaintift.
R. W. Crockett, for defendant.

SrrriNG: WisweLL, C.J., EMERY, Strovr, Savaar, Powees, J.J.

Wiswerr, C. J. This action of trover against an infant was
heard by the court, without a jury, with the right of exception to
i‘ulings upon matters of law,

The plaintiff intrusted the defendant with a quantity of shoes to be
sold by the latter upon commission. The shoes were to remain the
property of the plaintiff until sold, and those remaining unsold, and
the proceeds of those sold, less the defendant’s commission, were to
be turned over to the plaintiff. 'The plaintiff claimed that he gave
instructions to the defendant to sell only for cash; that the defendant
sold some of the shoes upon credit and failed to account to him
therefor. The defendant pleaded infaney.

The court found that “it was not expressly agreed that the
defendant should under no circumstances sell shoes on credit;” that
the defendant did sell one or more pairs of the shoes received by him
for sale on credit, that in making such sale, he acted in good faith,
“intending to pay to the plaintiff the price of the goods thus sold,
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but that he failed to make such payment as to one or more pairs of

the shoes.”

Upon these facts, the presiding justice ruled, as matter
of law, that the defendant was not deprived of the benefit of his plea
of infancy, by reason of the action being in tort, instead of an action
of assumpsit for breach of the contract, and ordered judgment for the
defendant.

The ruling was right.  Xven if' the sale by the agent upon credit
was contrary to instructions, express or implied, and even if such a
sale, under the circumstances of’ this case, would constitute a techni-
al conversion by the agent, so that the plaintiff might, at his election,
bring an action of tort, instead of one of contract, for the breach of
the instructions as to the terms of sale, which we do not by any
means decide, the defendant would not be deprived of the benefit of
his plea of infancy, by the plaintiff’s election to commence an action
of tort. ;

It is a general rule that where the substantial ground of action is
contract, a party cannot, by declaring in tort, make the infant liable,
when he would not have been in an action of contract. While it is
true as a general proposition of Jaw that infants are liable for their
torts, yet the form of action does not determine their liability, and
they cannot be made liable when the cause of action arises from a
contract, although the form is ex delicto.  Nash v. Jewett, 61 Vt.
501, 15 Am. St. Rep. 931, 4 L. R. A, 561.

That it is the substance and not the form of the action, which
determines the infant’s liability, is well illustrated by a decision of
this court in Shaw v. Coffin, 58 Maine, 254, 4 Am. Rep. 290, where
it was held that an infant is liable in assumpsit for money stolen, and
for the proceeds of property stolen by him and converted into money.
But, as decided in Towne v. Willey, 23 Vt. 359, 56 Am. Dec. 85,
ated and quoted from in Shew v. Coffin, supra, he is not liable in
tort for the mere violation of a contract, where he has committed no
substantial and positive wrong, even if the plaintiff’ may, under the
rules of pleading, have his election to bring his action either in tort
or contract. And this principle is as well established as any rule of
the common law. 16 A. & E. Encyl. of L. 2d. Ed. 308.
Fxceptions overruled.
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MruroNn G. SHAW
U8,

MoxsoN MAINE Snatre CoMPANY, and others.
Piseataquiz.  Opinion December 14, 1901.

Equity. Creditor’s Bill.  Pledge. Practice. Stat. 1891, ¢. 53; R. 8., ¢. 77, % 6,
par. IV; par. X; c. 91, 43 57, 88. Fquity Proc. Aet, 1881, § 22.

1. A creditor’s bill under chapter 77, 4 6, par. 4 of the revised statutes is not
the proper process for a pledgee to enforce his claim against the pledgeor
and the property pledged.

2. Under the equity procedure act of chapter 77, 3 10 of the revised statutes,
a case should not be reported to the law court until the pleadings have
been completed with all necessary amendments and the evidence taken out;
and not even then, unless the decision of the law court upon the questions
of law involved will practically determine the case without further amend-
ment or proceedings.

3. While the court has full discretionary power to allow amendments to
equity pleadings at any time, and will exercise that power at any stage of
the case upon reasonable terms, or even without terms if necessary for the
preservation of some substantial right, it will not ordinarily allow amend-
ments to the bill after the case has been reported to the law court. If the
bill cannot then be sustained without further amendment, it will ordinarily
be dismissed with costs and the plaintiff left to bring a new bill.

4. In this case the bill cannot be sustained as a creditor’s bill and it does
not appear that the plaintiff’s rights, which are those of a pledgee, will be
irretrievably lost if the amendment be refused and this particular bill be
dismissed without prejudice.

On report.  Creditor’s bill dismissed without prejudice.
~ This was a creditor’s bill in equity under R. S, c. 77, § 6, par.
IV, against the Monson Maine Slate Company, Otis Martin, deputy
sherift’ of Piscataquis county, and the First National Bank of Guil-
“ford, to enforce the plaintiff’s right, as a judgment creditor, to certain
bonds issued by the Slate Company.

A. N, Williems and Enoch Foster, for plaintiff.

H. Hudson and J. B. Pecaks, for defendants.
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Srrrive: WisweLn, C. J., EMERY, WHITEHOUSE, STROUT, SAV-
AGE, POWERS, JJ.

EMERY, J.  In this bill in equity the plaintiff has set forth: (1)
that he had recovered a judgment against the Monson Maine Slate
Company,—(2) that upon the execution issued upon that judgment
the officer undertook to seize and sell as the property of the judg-
ment debtor forty $1000 bonds, numbered from 261 to 300 inclu-
sive, issued by the debtor company as part of an issue of $300,000
of bonds,—(3) that the bonds could not be seized and sold upon
execution, and (4) that the bonds were in the possession of the officer
and of the First National Bank of Guilford as the bailee of the ofti-
cer, and were the property of the debtor company, which company
had no other property from which the execution could be satisfied.
The debtor company, the officer, and the bank were made parties
defendant.

The prayers in the bill are,—(1) that the officer be enjoined from
selling the bonds pendente lite,—(2) that the bank be enjoined from
giving up the bonds to any person pendente lite,—(3) that the officer
transfer the bonds to some appointee of the court to be sold by him
under the court’s order for the satisfaction of the plaintiff’s judgment,
—(4) that the bonds be so sold,—(5) that the plaintiff be authorized
to bid at the sale,—(6) for general relief. The injunctions prayed for
pendente lite were granted.

To this bill the company demurred and also answered denying the
allegations in the bill, and alleging that the company had never sold
or issued the forty bonds named, and that the officer and the bank
had no right to detain them. The case was not set for hearing upon
the demurrer, but a replication was filed, and the case was then
heard by a single justice upon bill, answer and evidence. No ruling
upon the demurrer or the evidence was asked of the justice, but the
whole case with all the evidence was reported to the law court.

The evidence for the plaintift disclosed important facts which were
known to the plaintift’ before filing his bill, but of which he made no
mention in the bill, viz:—the forty bonds had never been sold by the
company, nor issued in any other way than pledging them for some
floating indebtedness,—and that they had been directly pledged by
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the company to the plaintiff as security for the debt upon which his
judgment was recovered, and that he had deposited them for safe
keeping in the defendant bank.

The plaintiff ignored these facts in his bill and made it a simple
creditor’s bill, basing his claim for equitable relief upon the sole
ground that he was a judgment creditor,—and that the forty bonds
were the property of his judgment debtor which could not be

taken on execution. R. S, ¢. 77, § 6, par. X,

It must be apparent from the evidence for the plaintiff’ above cited
that a creditor’s bill is not his proper remedy. As to this property
he is not a mere creditor and the defendant company is not a mere
debtor. He is a pledgee, the holder of the property, with the rights
of a pledgee. The defendant company is a pledgeor, with the rights of
a pledgeor. A creditor’s bill is manifestly not the proper procedure
to determine and enforce the rights of either. Pheniz Ins. Co. v.
Abbott, 127 Mass. 558; Donnell v. Portland and Ogdensburg Rail-
road Co., 73 Maine, 567. The bill as framed must be dismissed.
The plaintiff apparently has ample remedy under R. S., ¢. 91, §§ 57
and 58 without any resort to the court.

The plaintiff, at the argument before the law court, apparently
realizing that he had mistaken his remedy, asked leave of the law
court to reform his bill so that it should be a bill to enforce his
rights as pledgee of the property, and suggested that facts could be
shown making such a bill necessary to the full enforcement of these
rights. ‘

The frequency with which parties in equity cases wait until after
issuc is joined, the testimony taken, the case heard by a single jus-
tice, and then taken by appeal or on report to the law court, before
asking for proper amendments,—requires us to caution them against
such delays. In equity proceedings the court has ample power to
allow proper amendments at any time, but it also has as ample power
to refuse them at any time. The whole matter of amendments is
within the discretion of the court. It more willingly allows amend-
ments in the early stages of the case, especially before issue joined,
and is less and less inclined to allow them as the case progresses.
Especially is the court disinclined to allow amendments after the



4 SHAW ©. SLATE CO. [96

pleadings have been completed, the evidence taken out, and the case
sent to the law court for final determination. It certainly will not
allow them as a matter of course, but only when necessary to save
some material right, and then usually only upon terms.

It should be borne in mind that the law court is not the equity
court of the first instance. The single justice is that court. He has
all the powers of the court in equity to hear cases and to make all
decrees, final as well as interlocutory. He can make all orders and
decrees the law court can make. The design of the Equity Pro-
cedure Act of 1881, R S,, ¢. 77, § 6, et seq., was to have all equity
causes heard and determined by the single justice, reserving a right
of appeal and exceptions to the law court. The provision for report-
ing cases to the law court after a hearing by a single justice, without
ruling or decision by him, was not intended for every case, but for
those cases where the solution of the question of law involved would
ordinarily disposc of the case. The very purpose of the act was to
expedite equity procedure. Appeals and exceptions to interlocutory
decrees or orders arc not allowed to delay the case, and they cannot
be taken to the law court until after final decree in the case (§ 22).
To permit a report of the case to the law court to determine one
question, then to be sent back and reported again to determine
another question, and so on as long as new questions are raised by
amendment or otherwise, would defeat the purpose of the act and
restore all the evil delays of the old practice which made equity pro-
cedure a terror to the suitor. It is well stated in Whitehouse’s
Equity Practice, § 611, that “equity causes should not be reported to
the law court until the pleadings ave sufficiently perfected to enable
the law court to make a final decision upon the merits. Further-
more, a cause should only be reported for the determination of some
doubtful question of law, the decision of which will practically decide
the case.”  DPartics reporting an equity case must cxpect that the
law court will ordinarily make a final disposition of that particular
case at least, upon the pleadings and evidence presented by the
report, without permitting it to go back for further pleadings and
evidence. Those should be made right and sufficient before the case
is first reported.
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In the case now before us, the facts disclosed by the evidence and
showing him not entitled to relief under his present bill were well
known to the plaintiff before beginning his proceedings. His rights
as pledgee were not obscure or doubtful so far as the evidence now
shows. The sufficiency of his bill was challenged by the demurrer
and his attention thus early called to its character. He did not have
the case set for hearing on bill and demurrer, nor did he after the
evidence was out ask for any amendment such as was evidently neces-
sary if he was to have any relief’ in equity. DBy consenting to report
the case without asking for any amendment or any decision by the
court of the first instance, he impliedly stated he would abide by the
bill and the evidence as they stood. We think he has no cause of
complaint if we take him at his implied word and decide this case
here, upon the record before us. In the interest of that celerity so
much desired in equity procedure, we think the case should not be
delayed for the proposed amendment. Whitehouse Eq. Pr. §§ 411-
417; Beacl’s Eq. Pr. §§ 157, et seq., 1 Dan. Ch. Pr. 545 (1st Am.
Ed.); Story’s Eq. PL 268; Codington v. Mott, 14 N. J. Eq. 430,
32 Am. Dec. 258; Shields v. Bairrow, 17 How. 130; Whelan .
Sullivan, 102 Mass, 204; Merrill v. Washburn, 83 Maine, 189;
Loggie v. Chandler, 95 Maine, 220; Clifford v. Coleman, 13 Blatch,
210.

Nevertheless, the court has the power and does not limit its power
to grant an amendment at any stage of a case where it is shown that
Justice requires it,—that some material right will be lost without it.
The court also has the power and does not limit its power to dismiss
a bill without prejudice, thus giving the plaintiff an opportunity to
assert his claim of right by a new bill.

Though the evidence in this case does not disclose any need of
relief in equity, the statutory remedy of the plaintiff being apparently
sufficient, yet upon the assurance of the plaintiff’ that he can show
need of relief in equity to fully enforce his rights, we reserve for him
the opportunity of making such need apparent in a new bill. This
bill is therefore dismissed with costs to the answering defendant only,
but without prejudice.

So ordered,
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IrRENE E6AN by Frank A. Morey, Pro Ami,
S, .

Erizasern G. Horricax, and others,
Androscoggin.  Opinion December 17, 1901.
Deeds.  Idvidence.  Delivery. Infunt. R.S.) ¢. 82,4 110.

Revised Statutes c. 82, ¢ 110, provides that ““when original deeds would
be admissible, attested copies of such deeds from the registry may be used
in evidence without proof of their execution, when the party offering such
copy is not a grantee in the deed, nor claims as heir, ete. Held; that this
statute is inapplicable in cases where the plaintiff claims as heir of the
grantee; nor is an office copy offered by an heir of the grantee admissible,
under this statute, without proof of the execution of the deed; nor is it
admissible as secondary evidence without proof that all apparent means
to procure the original have been exhausted.

There is no sufficient warrant in reason or precedent for declaring as a
rule of law, or presumption of fact, that the record of a deed is, under all
circumstances, prima facie evidence of a delivery.

The plaintiff sought in a “real action to recover the entire property
described in the writ. The defendants claimed seven-ninths of the prem-
ises, deraigning title from the same ancestor, and disclaimed the other
two-ninths.

The case was submitted to the law court upon a report of all the testimony
to render such judgment as the law and evidence require.

The court adduce the following finding of facts:—Ann Haley, the plaintifi’s
grandmother, who was seized of the property, on August 9, 1886, signed
and acknowledged a warranty deed of the premises to her daughter, Annie
Haley, an infant twelve years of age, who afterwards married one Egan and
became the plaintiff’s mother.

This deed appears to have been prepared in the office of an attorney at
Lewiston and was recorded on the day of its date. Patrick Ilaley, the
husband of the grantor was not: present in the attorney’s office at that
time, butsigned the deed elsewhere before it was recorded, at some later
hour in the day.

At the same time, and as part of the same transaction, Annie Ialey, the
infant grantee, gave back to her mother a deed of the same premises, but
it was not recorded until February 3, 1887. The daughter, Annie Haley
Egan, died about six months before the death of the mother,
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The plaintiff claimed that the deed from Annie Haley to her mother, Ann
Haley, executed while she was a minor, was absolutely void, or if not void
that it was voidable, not ratified after she became of age; and that by
virtue of the deed from her mother, with a release of dower by her father,
she acquired a valid title to the whole property which descended to the
plaintiff at the decease of her mother, Annie Haley Egan.

On the other hand, the defendants claimed that the deed from Aunun
Haley to her daughter was never delivered to the child so as to take effect -
as a conveyance of title. After a careful consideration of all the evidence
reported and full consideration of the situation and the circumstances of
the parties, more fully detailed in the opinion of the court, it is considered

. by the court that there is not only no affirnative testimony of an actual
delivery of the deed from the mother to her daughter, or to any agent or
attorney of the daughter, but no competent evidence from which any pre-
sumption of delivery arises.

It is admitted that the attorney who witnessed and took the acknowledg-
ment of the mother and daughter, the grantors in the two deeds, respec-
tively, has no knowledge of their delivery. The original deed from Ann
Haley to her daughter, under which the plaintiff claimg, was not produced
in court, and there is no evidence that it was ever in the possession of
either the plaintiff or her mother; while, on the other hand, it does appear
that this deed was in the possession of the administrator of the grantor,
Ann Haley, and was delivered by him to the defendant Callahan, who it is
not shown was notified to produce it in court.

IHeld; in this case, that there is no contradictory testimony and nothing
in the situation and circumstances of the parties having any necessary
tendency to repel the presumption that the deed in question, shown to
have been in the possession of the grantor’s representative, had not been
delivered to the grantee.

On report. Judgment for plaintiff for two-ninths of demanded
premises. ‘

Real action against Elizabeth C. Horrigan, Catherine Dugan and
Dennis J. Callahan, heirs of Ann Haley, to recover all of certain
premises in the city of Lewiston.

The case is stated in the opinion.
D. J. McGillicuddy and F. A. Morey, for plaintiff.
W. H. Judkins, for defendant Horrigan.

W. H. Newell and W. B. Skelton, for defendants Dugan and
Callahan. ‘
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Srrrine:  Wiswernn, C. J., EMERY, WHITEHOUSE, STROUT,
SAvacE, PowErs, JJ.

WHIiTEHOUSE, J. This is a writ of entry in which the plaintiff
seeks to recover possession of the real estate described in the writ,
claiming title to the entire property. The defendants Horrigan and
Dugan claim each an undivided two-ninths part, and the defendant
Callahan, an undivided three-ninths of the property, and all the
defendants disclaim the residue. It is accordingly admitted by the
pleadings that the plaintiff' is in any event entitled to judgment for
two-ninths of the premises described in her writ.

Tt ix not in controversy that August 9, 1886, Ann Haley, the
plaintiff’s grandmother, was lawfully seized of the property in ques-
tion, and signed and ackowledged a deed of warranty of the premises
to her daughter, Aunie Haley, an infant twelve yvears of age, who
afterwards married Egan and became the mother of this plaintiff.
This deed appears to have been prepared in the office of Judge
Cornish of Lewiston, and was recorded in the registry of deeds on
the day of its date.  Patrick Haley, the husband of the grantor, was
not present in the office at that time, but affixed his signature to the
deed elsewhere before it was recorded, at some later hour in the day-.
At the same time, and as a part of the same transaction, Annie
Haley, the infant grantee, executed a deed of the same premises back
to her mother, but the deed was not recorded until February 3, 1887.
Ann Haley died April 6, 1897. 'The daughter, Annie Haley Egan,
died about six months before the death of her mother.

Tt is claimed on behalf of the plaintiff that the deed from Annie
Haley to her mother, executed while she was a minor, was absolutely
void, or if not, that it was a voidable deed, not ratified after she
became of age, and that by virtue of the deed from her mother, with
a release of dower from her father, she acquired a valid title to the
whole property which descended to the plaintiff at the decease of her
mother,

On the other hand, it is contended in behalt of the defendants that
this deed from Ann Haley to her daughter was never delivered to the
child so as to take effect as a conveyance of title, and hence tha't it 1is
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unnecessary to consider the effect of the deed from Annie Haley back
to her mother.

After a careful examination of all the evidence reported and full
consideration of the situation and the circumstances of the parties, it
is the opinion of the court that the defendants’ contention must be
sustained.  There is not only no affirmative testimony that the deed
was ever actually delivered to the grantee, or to any agent or attorney
of the grantee, but no competent evidence from which any presump-
tion of delivery ariges. It appears that Judge Cornish witnessed the
signatures and took the acknowledgments of Ann Halev and the
daughter Annie Haley, the grantors in the two deeds, respectively,
but it is admitted that he has no knowledge whether either of the
deeds was delivered or not. The original deed from Ann Haley to
her daughter, under which the plaintiff’ claims, was not produced in
court, and there is no evidence that it was ever in the possession of’
either the plaintiff or her mother.  On the other hand it does appear
in testimony that this deed was in the possession of the administrator
of the grantor, Ann Haley, and was by him delivered to the defend-
ant Callahan. Tt ix not shown, however, that Callahan was ever
notified to produce the deed in court, and without assigning any
reason for the absence of the original, the plaintiff’s counsel intro-
duced in evidence, subject to objection, an attested copy of it from
the registry of deeds.  He now contends that this office copy is prima
facie evidence of the delivery as well as of the execution of the deed.

Seetion 110 of chapter 82, R. 8., providex that “when original
deeds would be admissible, attested copies of such deeds from the
registry may be used in cvidence without proof of their execution,
when the party offering such copy is not a grantee in the decd nor
claims as heir,” ete.  And in Whitmore v. Learned, 70 Maine, 276,
it was held that the production of an office copy of a deed in such a
case, in the absence of any circumstances tending to remove the pre-
sumption arising therefrom, ix prima facie evidence not only of the
execution, but also of the delivery of the deed.  But it has been seen
that the plaintiff in this case does claim as heir of the grantee in the
deed under consideration. The statute is, therefore, clearly inappli-
cable to the plaintift’s case. It expressly exeludes from its operation
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the deed to a party who is himself’ the grantee or who claims as heir.
The office copy offered by the plaintift in this case was not admissi-
ble under the statute without proof of the execution of the deed.
Neither was it admissible as secondary evidence without proof that all
apparent means to procure the original had been exhausted.

Nor does the fact that the deed was recorded have any necessary
tendencey, under the circumstances of’ this case, to prove that it had
been delivered.  In Rowell . Heayden, 40 Maine, 582, the defend-
ant pleaded in bar of a writ of entry, that after the commencement
of the action the demandant had conveyed the premises to a third
party “by his deed duly executed, acknowledged and  recorded
.+« . whereby the demandant was wholly devested of all
right, title and interest in and to the premises;” and in considering
the sufficiency of this plea, on demurrer, the court say: “The pleas
are not defeetive.  The fact that a deed i recorded is prima facie
evidence that it has been delivered.”  But this general statement
was not necessary to the decision of the question there presented; for
it is an established rule of pleading that “the delivery of a deed,
though essential to its validity, need not be stated in pleading.” 1
Chitty’s PL. (16 Ed.) 378.  So in Juckson v. Perkins, 2 Wend. 317,
the court say, with reference to the facts of that case: “Proof of
the due execution of a deed, and of its having been recorded, is
perhaps prima facie evidence of its delivery; but it would be sub-
versive of all principle to hold the nominal grantee concluded by
these acts, all of which may be performed by the grantor, without
the knowledge, privity or congent of the grantee. It is true, that in
pleadings it is not necessary to aver in terms either the sealing or the
delivery of a deed; they are both implied in the term deed or writ-
ing obligatory. But this is merely a rule of pleading, and does not
determine the question as to what shall be evidence of the sealing or
delivery upon the trial.”  See also Serugham v. Wood, 15 Wend.
545, 30 Am. Dec. 75; and Gilbert v. No. Am. Fire Ins. Co., 23
Wend. 43, 35 Am. Dec. 543.

[t is unnecessary to controvert the proposition, however, that the
record of a deed may be an cvidential fact having more or less ten-
dency, according to circumstances, to show that the deed had been
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delivered to the grantee therein named or to =ome person for his use.
It may, under some circumstances, be prima facie evidence of delivery.,
But there is no sufficient warrant in reason or precedent for declaring
as a rule of law or presumption of fact, that the record of a deed ix,
under all circumstances, prima facie evidence of a delivery.  On the
other hand, experience has shown it to be undoubtedly true that,
under some circumstances, the record may have no legitimate ten-
dency whatever to prove a delivery.  The case of 10 v. MeNichol,
S0 Maine, 220, is an apt illustration of this statement.  In that case
the following language used by the presiding judge in his charge to
the jury was expressly approved by the law court, viz: <[t is no evi-
dence that a deed hax been delivered because containing the words
wsigned, sealed and delivered’; that ix «a preparation for delivery,
because the words must he written hefore the deed can be delivered.
Nor is it any evidence in this case that the deed was delivered because
it has been recorded; that is not the least legal evidence of delivery.”
Again, in Llateh v, Hoskins, 17 Maine, 397, cited with approval in
DPatterson v. Snelly, 67 Maine, 559, it is =aid in the opinion:  “The
possession and production of a deed by the grantee is prima facie evi-
dence of its having been delivered; and for like reasons in the
absence of all contradictory testimony the presumption arises;, when
found in the possession of and produced by the grantor, that it has
not been delivered.”

In the case at bar there seems to be no “contradictory testimony”
and nothing in the situation and cireumstances of” the parties having
any necessary tendeney to vepel the presumption that this deed, shown
to have been in the possession of the grantor’s representative, had not
been delivered to the grantee. It is admitted that both before and
after August 9, 1896, the date of the deed in question, Ann Haley
was repeatedly convicted of violating the statutes of the state against
the unlawful sale of intoxicating liquors; and in the absence of any
other reason for the extraordinary transaction it seems entirely prob-
able that the deed was executed as a mere form in the hope that the
public record of the convevance of her property to another, would
tend to shield her against the enforcement of the penalties likely to
be imposed upon her in these eriminal prosecutions, and also against
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any judgments that might be vecovered under the civil damage act.
She doubtless believed that this purpose might be as effectually sub-
served by creating the appearance of a formal conveyance of the
property on the records, without an actual delivery of the deed, as
by a legal transfer of the title.  And it is not probable that, without
special instructions in regard to the necessity of a delivery, she would
have intrusted such an important paper to the keeping of a child of
that age.  That she did not intend to be absolutely devested of her
title ix evident from her precaution in taking a deed of the property
from her daughter back to herself.
Judgment for the plaintiff’ for tiro undivided winth-

petits of the premises deseribed in her aerit,

GEORGE W. ParTRIDGE, Appellant from decree of Judge of
Insolveney Court.

Waldo.  Opinion December 18, 1901,

Insolvency.  Inchoate Preferences.  Proof of Debl. RS e, 70, 4% 29, 33.

1. A mortgage given to secure a prior debt, at a time when the debtor was
in fact insolvent and the creditor had reason to <o believe, does not con-
stitute a preference under the Insolvency Act, R. 8., ¢. 70, 4 29, unless
it was recorded at least three months prior to commencement of insol-
vency proceedings.

[

Such mortgage, not thus recorded, being invalid as against the agsignee,
the creditor is not obliged to cancel it upon the record or otherwise, hefore
proving his debt in the court of insolvency. .

The fact that the assignee hrought a bill in equity to procure a cancel-
lation of the mortgage and obtained a decree therefor, does not make such
:ancellation a condition precedent to proving the creditor’s claim. If the
assignee desires such decree enforced, he should proceed in the equity
suit.

Ree Boyd v. Partridye, 94 Maine, +40.

Exceptions by appellant.  Overruled.

Appeal by George W, Partridge, a creditor of Hosea B. Littlefield,
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an insolvent, from the disallowance of his proof of debt in the court
of insolvency for Waldo county.

The appeal was heard at nisi prius, in this court below, by the
presiding justice who sustained the appeal and admitted the claim.

The case below was submitted on the following agreed statement:

On the sixth day of January, 1898, Hosea B. Littlefield was
indebted to George W. Partridge in the sum of twelve hundred dol-
lars, and on that day gave said Partridge his three promissory notes
for four hundred dollars each, secured by a mortgage of his farm of
the same date. This mortgage was recorded on the second day of
May, 1898.  On the eighth day of June, 1898, the requisite number
and amount of creditors of Hosea B. Littlefield filed a petition
against him in insolvency, on which he was duly adjudged to be an
insolvent debtor on the thirteenth day of July, 1898, and Arthur
Boyd was duly appointed assignee of his estate in insolveney, and an
assignment in due form of law was made to him.  On the sixth day
of January, 1898, when this mortgage was given, Hosea B. Little-
field was in fact insolvent and Partridge then had reasonable cause
to believe that Littlefield was insolvent, and in contemplation of
insolvency.

After the appointment of Arthur Boyd as assignee, he brought a
bill in equity against Partridge who held one of «aid notes and Her-
bert Black who held two of said notes, to procure the cancellation
and discharge of said mortgage. Partridge contested this suit and
took it to the law court on exceptions.  Upon this bill in equity the
court declared said mortgage to be null and void, and ordered Par-
tridge to discharge the same; the final deeree in said case being
entered at the January Term, 1901, of the Supreme Judicial Court
held in Waldo county. Partridge has not discharged the mortgage
in the registry of deeds nor given the assignee a discharge of the
mortgage, nor filed any discharge of the mortgage with the register
of the Court of Insolvency. On the thirteenth day of February,
1901, said Partridge filed a proof” of debt of the four hundred dollar
note held by him in due form of law in the Court of Insolvency.

The assignee filed his petition in due form, verified by oath, setting
forth, as the grounds of his objection to the proof of said claim, that
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said Partridge had accepted a preference contrary to the provisions
of R. 8., ¢. 76, as amended.

The judge of the Court of Insolveney sustained the objections of
the assignee and disallowed the claim ; from which judgment of the
Court of Tnsolvency Partridge appealed to this court. )

The presiding justice ruled, as matter of law, that these facts do
not show that Partridge had accepted a preference contrary to the
provisions of the statutes, and sustained the appeal and allowed the
claim of Partridge against the estate of sald Littlefield in insolvency.
To these rulings of the presiding justice the assignee took exceptions,
and the case, argued in writing as provided in R. 8, ¢. 70, § 12
was certified to the Chief Justice.

Jos. Williamson, for appellant.

The mortgage in question was ordered to be cancelled and dis-
charged by a decree in cquity rendered by this court, not upon the
ground of a preference, but on other grounds.  Preference was not
claimed in the bill, nor is it mentioned in the opinion of the court
in Boyd v. Partridge, 9+ Maine, 440.

Counsel also cted:  Bean v, Brookmire, 1 Dill. 24; (fibson v.
Werden, 14 Wall. 2445 Hubbard v, Allaive Works, T Blateh. 284;
Stiwcert v Ledman, 8) Maine, 435.

R, Foand J. . Dunton, for assignec.

Partridge resisted the bill in equity brought to procure thé can-
cellation of this mortgage at every step till the final decree was
entered, and has neglected or refused to comply with the order of
court requiring him to discharge the mortgage. Even if he had
complied with the order of the court to discharge the mortgage, this
would not be such a surrender or discharge of his security as is
required by R, 8. e, 70, § 29, as amended by the statute of 1897, ¢.
25, § 4. A

If the assignee is compelled to bring an action to invalidate a
transfer, and if’ he recovers and enters up judgment, no subsequent
payment of that judgment by the preferred creditor, and no sub-
sequent compliance by him with its term can be considered a sur-
render. By his judgment the assignee has recovered the property.
In legal effect the creditor no longer has anything to surrender.
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Collier on Bankruptey, p. 319, and cases there cited.  Dyver’s Maine
Insolvent Law, p. 29, Note 4, and cases cited. :

SrrriNg: Wiswerr, C. J., EMEry, WHITEHOUSE, STROUT, FoOG-
LER, ’EABODY, JJ.

EMERY, J.  January 6, 1898, Littlefield, the insolvent debtor,
was indebted to Partridge, the claimant, and on that day undertook
to secure that prior indebtedness by giving him promissory notes and
a real estate mortgage of that date. At the time of this transaction
Littlefield was in fact insolvent and Partridge had reasonable causce
to believe that he was insolvent and was contemplating insolvency.
No proceedings in insolvency, however, werc begun by or against
Littlefield until June 8, 1898, more than four months after the mort-
gage was given.

Had the mortgage been recorded more than three months pre-
ceding the commencement of the insolvency proceedings, it might
have escaped the effect of those proceedings, but it was not recorded
till May 2, 1898, and within the three months named in § 33 of the
insolvency statute (R. S., ¢. 70).  The mortgage was, therefore,
invalidated by the insolveney proceedings begun within three months
after its record, and it was so adjudged upon that ground in an
equity case by the assignee in insolvency against Partridge. (94
Maine, 440). It was declared to be of no force as against the
assignee and the creditors, and was ordered to be discharged and can-
celled. This does not appear to have been formally done, but there
is no suggestion that he has been asked to do it, or has had any
actual notice of the decrce. At any rate, the mortgage is of no force
as against the assignee and creditors, and in view of' the adjudication
of the court may be disregarded by them.

Tt having been thus adjudged that his mortgage was invalid and
of no avail and should be cancelled, Partridge undertook to prove
his debt against the insolvent estate of Littlefield as an unsecured
claim. ~This was opposed by the assignee under § 29 of the insol-
vency statute (R. S., ¢. 70) which declares that “a person who has
accepted any preference knowing that the debtor was insolvent or in
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contemplation of insolvency, shall not prove the debt on which the
preference was given nor receive any dividend thereon, until he sur-
renders to the assignee all property, money, benefit or advantage
received by him under such preference.”

[t is to be noted that by the statute a creditor who has accepted a
preference is not absolutely debarred from proving his claim, but is
only delayed until he surrenders ¢ all the property, money, benefit
or advantage received by him under such preference.”  IHe seems to
have an option, to keep what he may have reccived from the debtor
and forego any claim upon the estate, or to return all that he so re-
ceived and make a claim against the cstate. The statute does not
seem to be penal, but remedial only, to secure equality among all
creditors seeking to prove their claims.  Morey v. Milliken, 86 Maine,
at page 476.

Partridge in fact had no preference over other creditors. He has

no “property, money, benefit or advantage” received under any pre-
ference. He has nothing to surrender. By his omission to seasonably
record his mortgage he surrendered all that he obtained under it.
It is in fact invalid and has been =0 adjudged. It no longer incuin-
bers the insolvent estate, or hinders its division among creditors.
Though a preference was intended, none was effected.  As to the
assignee, it was as though a mortgage was intended to be executed
but was not exeented.  An intent alone does not constitute a prefer-
ence.

The assignee urges, however, that there was once a preference, and
that it was destroyed only by his proceeding against it in equity to
have it cancelled. He inquires whether Partridge could have proved
his claim, if there had been no decree of the court cancelling the
mortgage? The answer i, that the court did not destroy a once valid
nmortgage. It merely held that the mortgage never became effective
as against the asgignee.  The mortgage never was valid nor a pref-
erence as against the assignee.  The assignee and purchasers from
the assignee could have ignored it. _

The assignee again urges that Partridge cannot prove his claim
until he obeys the decree of the court ordering a cancellation of the
mortgage,—that he has not surrendered his preference until he makes
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such cancellation. It is not the cancellation that destroys the mort-
gage. The mortgage was dead as against the assignee before his
guit in equity was begun. The cancellation will be simply its
removal from sight. If the assignee or any purchaser from him =o
desires, he can enforee the cancellation by proceedings for contempt.

Still again it is urged that the conduct of Partridge in taking the
mortgage compelled the assignee to expend funds of the estate in lit-
igation to compel a cancellation, and thus reduce the dividends to the
unsecured creditors.  Waiving the question whether the equity suit
was necessary, it is cnough to say that, in view of the law, the costs
recovered are an expiation of the sin of defending against proceedings
at law or in equity.

The decision of the presiding justice that Partridge could prove his
claim was correct.

Lrceptions overruled.

v

Mosts ERsKixe s, FRANK H. SAVAGE.
Fincoln.  Opinion December 19, 1901.
Deed. TLicense. Trees.  Trover.

A grantor in a deed reserved ““all hard and soft wood growth, with right of
entry upon the premises at any and all times for a period of five years
from the date of the deed with men and teams for the purpose of cutting
and removing the same.”

Within the five years, the plaintiff; who was the purchaser of the rights re-
served by the grantor, cut all of the wood reserved, hut some of it had not
been removed before the end of the period.

IHeld ; that the wood remained a part of the real estate until severed from
the soil; that as soon as it was severed, within the period limited, it be-
came personal property, that the title then vested in the plaintiff, and
that the plaintift did not lose hix title to the wood cut, but not removed,
by failure to remove it within the five vear period.

The defendant who was owner of the soil, forbade the plaintiff’s removing
the wood from the land. [leld; that under the circumstances, this was
such an exercise of dominion over the wood as warranted the presiding
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“justice below, before whom the case was tried without a jury, in finding a
conversion by the defendant.

Exceptions by defendant.  Overruled.
Trover for wood and timber.
The facts appear in the opinion.
R. 8. Partridge, for plaintiff.
John Seott, for defendant.

SirriNg:  Wiswernn, (L J., WHITENTOUSE, SAVAGE, FoGLER,
Powers, JJ.

Savaak, J. A man sold and conveyed a tract of land to the de-
fendant. The deed contained the following reservation: ¢“Reserving
all hard and soft wood growth thereon; with right of entry upon the
premises at any and all times for a period of five years from the date
hereot’ with men and teams for the purpose of cutting and removing
the same.”  The grantor afterwards sold to the plaintiff by «bill of
sale,” all rights reserved to himself by the foregoing reservation.
Within the five years, the plaintift cut all the wood reserved, but
some of it had not been removed before the end of the period.
Thercupon the defendant forbade the removal of the remaining wood,
and for this alleged conversion, trover has been brought.

It is settled law in this state that a sale, by parol, of growing
wood, with the right to enter upon the land to cut and remove the
trecs, within a specified time, is an executory contract merely, for the
sale of the wood after it has been severed from the soil, with a license
to enter upon the land for the purpose of cutting and removing it;
that the rights of the parties rest wholly in contract; that the wood
remains a part of the real estate until severed; that until it ix severed,
the title does not pass to the vendee; and that so =oon as severed,
within the period limited, it becomes personal property, and the
title then vests in the vendee. Tt is also settled that if' it is.not sev-
ered until after the expiration of the period, title does not pass to
the vendee; but in such case, if he enters to sever and remove it, he
becomes a trespasser. Pease v. (iibson, 6 Maine, 81; Howard v.
Lincoln, 13 Maine, 1225 Moody v. Whitney, 34 Maine, 563; Whid-
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den v. Seelye, 40 Maine, 247, 63 Am. Dec. 661 ; Webber v. Proctor
S9 Maine, 404; Dowworth v. Swwyer, 94 Maine, 242; Emerson v.
Shores, 95 Maine, 237; (files v. Simonds, 15 Gray, 441, 77 Am. Dec.
373.  The same principles hold when the wood is reserved, instead
of being conveyed.

The question now presented is whether, under such a contract, the
wood must be removed, as well as severed, within the time limit, in
order to prevent a forfeiture of title of so much as has been severed,
but not removed.  We think not.  We have already stated that
when the tree is severed from the soil, the wood becomes personal
property, and, further, it becomes the property of the licensee. He
was licensed to enter to cut and remove, within a limited period. He
has entered and cut within the period, and thereby has acquired a .
property in the wood. Will he lose that property because he neg-
lects to exercise the other powers of his license within the limit of
time? We can perceive no valid reason why he should. The con-
tract does not call for a forfeiture, and we are aware of no legal prin-
ciple that requires it. '

But it is argued that when the license has expired, the one who was
licensee can no longer go upon the land to remove his 'wood without
being guilty of a trespass.  Grant that to be so. It is only the case
of one whose goods or chattels are unlawfully upon the land of an-
other. Does he lose title, for the reason that he must commit a tres-
pass to recover them ? This same question was asked in Trons v.
Webh, 41 N. J. Law, 203, 32 Am. Rep. 193, where the trees had
been cut within the period limited for removal, but a portion of the
wood had not been removed. And the question was answered in
this way: “The only particular relied upon is the circumstance that
if the timber was permitted to remain on the premises until the time
of removal had expired, it became unlawful to enter for the purpose
of taking it away. DBut the effect of such an incident iz not in law
to work a forfeiture of title. Such a position of property is not un-
common. Chattels are frequently placed or left by their owner on
the land of another without his permission, but it will scarcely be
pretended that, by so doing, the title to such chattels becomes vested
in the proprietor of the land. In such case the land owner has an
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adequate remedy for the wrong suffered by him; he is entitled to be
indemnified for all the loss he may have sustained by having had his
land illegally burdened by chattels placed there without right, and
in consequence of the entry to remove them; and in this way, instead
of by the exorbitant method of forfeiture of such chattels, the law
applies to the casc its ordinary measure of damages, and thus gives
compensation. . . . .  And this, it scems to me, is the extent
of the right of the vendor of this timber after the time for its remov-
al had elapsed; he could have called the vendee to account for leaving
it on the land beyond the stipulated time, and for all damages to his
land done by its removal after such period, but he had no right to
claim such timber as his own, and put it to his own uses.” To the
same effect is the reasoning in Hoit v. Stratton Mills, 54 N. H. 109,
20 -Am: Rep. 119.  Sec Davis v. Emery, 61 Maine, 140, 14 Am.
Rep. H553.

The preeise question upon which this case turns was decided in
accordance with the views we have expressed, in Plumer v. Prescott,
43 N. H. 277, in which case the court used the following language :
“When, however, these trees are lawfully cut by the vendee within
the time limited by the contract, they cease to be parcel of the land
and become the personal property of the vendee ; and unless it can
be considered that he has waived or forfeited his title to the timber
by neglecting to remove it within the time, it must stand for aught
we can see upon the footing of any other personal property of the
vendee, which by his fault or neglect, and without any fault of the
vendor, is upon the land of the latter. Tt is very clear, we think,
that having been lawfully severed from the land it has become per-
sonal property, and at any period before the expiration of the limited
time, at least, the title is vested in the vendee as fully as any other
chattels.  If this be the case, it ix ditficult to see how the title can be
lost by the negleet to remove it.”

The case of Kemble v. Dresser, 1 Met. 271, 35 Am. Dec: 364, is
cited by the Tearned counsel for the defendant as being opposed to
this conclusion.  In that case the sale seems to have heen made upon
the cxpress condition that the wood should be “got off and removed
within two vears, and not afterwards)” and thus the case is distin-
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guished by the court in Plumer v. Prescott, sapra.  We do not deem
it mecessary to discuss this distinction, it such it be, as we are satis-
fied, upon reason as well as upon authority, that the title to the
wood cut during the time fixed was not lost by neglecting to remove
it within the same period.

This cage was submitted to the presiding justice, with the right
of” exception, upon facts stated, to determine whether the action was
maintainable. The justice ruled that it was maintainable.  And as
we have found the title to be in the plaintift, the only remaining
question presented by the exceptions to that ruling is whether the
justice was warranted in finding a conversion by the defendant.  We
think he was.  The defendant was the owner of the land on which
the wood was.  He not only forbade the plaintiff”s entering upon
the land, but also his removing the wood therefrom. It is-ap-
pavent that the defendant assumed that he owned the wood.  Under
these circumstances, we think his act was such an exercise of domin-
ion over the wood as to warrant the presiding justice in finding a
conversion.  Woodis v. Jordan, 62 Maine, 490.

In accordance with the stipulation, the case is to go back for as-
sessment of damages by a jury.

Exrceptions overruled.
Clese vemanded for assessment of damages,
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HALLOWELL SavINGs INsTITUTION
Vs,
LexpaLL Trrcoms, kixr, and MarTix T. V. Bowyax, Claimant.
Kennebee,  Opinion ‘December 19, 1901,
(iift. Suvings Bawk Deposit.  Delivery.  Trust.

A gift inter vivos is not valid, unless there is a delivery to the donee, or to
some one for him; unless the donor parts absolutely with all present and
future dominion and right of control over it; and unless the gift is intend-
ed to take immediate effect, to he complete as a transter of title, in pre-
senti, and is absolute and irrevocable,

Where a depositor in a savings hank caused the deposit to be transferred on
the books of the bank to his brother and surrendered his old deposit hook
and took out a new one in the name of his brother, it was the same as if he
had drawn the money and then deposited it in his brother’s name, and
that is the same as if he had then so deposited it for the first time.

A delivery of money to the treasurer of a savings bank, as a deposit, for a
donee may be regarded as a suthicient delivery to the donee.

But where, in such case, the depositor retained the new deposit hook and in
writing to his brother, about what he had done, declared that he wanted
the interest as long as he lived, “to live on’ and used the expression It
I should be taken away, it is yours,” and proposed to give his brother a
writing, ““so that you (the brother) will have something to show,” “now,
vou will have it to show when I am gone’” and declared that he wanted to
“secure this fifteen hundred to you (the brother) in case of my death,”
the court is of opinion that the depositor did not intend to make an abso-
lute gift, in presenti.

A depositor after making the transfer declared to his brother, that the
money, after the brother’s death, must be divided equally among the
brother’s children, that he had transferred the money with that “under-
standing,” and that he wanted the interest to live on during his own life,
and this arrangement was agreed to by the brother.

Ield; that the depositor’s purpose was for his brother to hold the money
in trust for the benefit of the depositor himself during his lifetime and
later for the benefit of the brother’s children and that the trust is valid.

The creation of a trust is but the gift of the equitable interest.  An unequiv-
ocal declaration as effectually passes the equitable title to the cestui que
trust, as delivery passes the legal title to the donee of a eift inter vivos.
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In order to create a trust, it is not essential that all the steps be taken at one
time. The declaration may follow the deposit. The declaration may at
first be conditional or provisional, or tentative. If ultimately the condi-
tions are eliminated, and the provisions are settied, so that the declaration
becomes unequivocal, it is sufticient.

Ox REPORT.

Bill of interpleader to determine the ownership of a savings bank
deposit.  The facts were agreed and are stated in the opinion.

FoE and E. O. Beane, for plaintiff.

N. L. Titecomb, for executor.

H. M. Heath and 0 L. Andrews; for claimant.

Sirrine: Wiswerr, C. J., WHITEHOUSE, STROUT, SAVAGE, Pow-
E {S, JJ . ’

Savacr, J.  Bill of interpleader to determine ownership of depos-
it in the plaintift’ bank. 1t is claimed by Lendall Titcomb, Ksq., as
executor of the last will of Joseph J. Bowman, and by Martin T. V.
Bowman, a brother of Joseph. It is not in dispute that the deposit
was originally made by Joseph, and in his own name.  That being
50, it should now come into the hands of his executor for administra-
tation, unless in some way Joseph J. Bowman was devested of his title
in his lifetime.  Martin T. V. Bowman sets up a gift inter vivos, sub-
ject to a parol trust, for the benefit of his children, from Joseph to
“himself; or if the gift be not sustained, a trust ereated by Joseph for
the benefit of Martin’s children. The exccutor replies that the gift
was invalid for want of delivery. The executor also claims that the
donor did not intend to part with his dominion and control of the de-
posit, and that no gift was made with intent to take effect in pre-
senti, but only, at the most, in futuro, as a testamentary disposition;
and that if the gift was imperfect, as claimed, a trust cannot now be
predicated from a transaction intended as a gift.  And here we find -
the only issues presented for our consideration.

No principle of law is more firmly established than that a gift in-
ter vivos is not valid, unless there is a delivery to the donee, or to
some one for him; unless the donor parts absolutely with all present
and future dominion and right of control over it, and unless the gift
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is intended to take immediate effect, to be complete, as a transfer of
title, in presenti, and is absolute and irrevocable. Allen v. Poler-
eczky, 31 Maine, 338; Dole v. Lincoln, 31 Maine, 422; Donnell v.
Wylie, 85 Maine, 143; Bouwrne v. Stevenson, 58 Maine, 499 ; Hill v,
Stevenson, 63 Maine, 364, 18 Am. Rep. 231; Robinson v. Ring, 72
Maine, 140, 39 Am. Rep. 308; Augusta Savings Bank v. Fogg, 82
Maine, 538.

This case shows the following essential facts.  In 1894, Joseph JJ.
Bowman deposited $1500 in his own name in the Hallowell Savings
Institution. A short time before IFebruary 20, 1900, he asked the
treasurer of the bank if he could transfer the account “to his brother
M. T. V. Bowman, as he wished his brother’s children to have it
when he was gone.”  He was told that it could be done, and the
book sent to his brother with his instructions.  On February 20,
1900, he presented his deposit book at the bank and requested that it
should be transferred to his brother M. T. V. Bowman, which was
accordingly done.  The account with Joseph J. Bowman on the
books of the bank was balanced, and a new account opened with M.
T. V. Bowman. The old deposit book was surrendered, and a new
book was issued in the name of M. T. V. Bowman, but delivered to
Joseph J. Bowman.

Nearly two years before this, Joseph had written to his brother
“Don’t you think you could

Martin, saying among other things,
come on some time before a great while as I would like for you to
know in case I am taken away what will come to you.” In quoting
from this letter, as we shall do in quoting from others, we do not
undertake to give literally the writer’s illiterate, ungrammatical and
sometimes confused sentences,  We give them ag we interpret them.
March 29, 1900, five or six weeks after the transfer of the deposit
on the books of the bank, Joseph wrote to his brother again, saying,
“I have transferred to you fifteen hundred dollars, or taken out a
savings bank book in your name. It T should be taken away, it ix
yours with the understanding that your wife shall have no part of
the sum.  In case of your death, it must be divided cqually among
your children.  The law is such in this state that I want to have
this fixed while I am living. My folks are gone to-day. T could
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find no pen to write with. I will write with ink giving you this so
vou will have something to show, but if anyvthing happens that 1
should need it, I know I can trust you. I have a right to do thix.
I get three and a half per cent here. 1 want the interest while |
live to live on. I don’t know but vou had better draw the money.
I dow’t know what you could do with it there.  Write and tell me
what vou think. I shall send a writing making this= ¢ift now vou
will have it to show when I am gone.”

On April 5, 1900, M. T. V. Bowman rveplied:  “Now in regard
to this gift that you mention.  The best way I know of if” you wish
to do this; is to send me a New York draft for the amount and |
will pay vou four per cent interest on it ax long as you live.  You
say you are getting 31 per cent now., . . . . Now I would
pay vou 4 per cent interest as long as you live, and send vou the in-
terest semi-annually, . . . . As vou desire it should go to my
children, that is all vight. . . . . If vou should prefer that I
should draw from here for the money instead of yvour sending draft,
why instruct me fully what bank to deaw on. . . . . Please
let me hear from you on receipt of thix =o I will know what arrange-
ments to make and what to do in regard to vour proposition on the
money question.”

About this time, probably after the receipt of this letter, Joscph
went to the bank and tried to draw the money, saying that he wished
to send it to his brother.  The banker refused to pay without the order
of Martin, and gave Joseph a blank order to be filled out hy Mar-
tin for the money.  April 28, 1900, Joseph enclored this blank order
to Martin, in a letter in which he said:— “Now I want you to sign
the receipt (order) in this letter, and send it back to me as I put
the money in the bank in vour name, and cannot withdraw it
without your order. There ix a Trust Company in Augusta that
pays four per cent. I never put any money there. I want to se-
cure this fifteen hundred to you.  In caxe of my death life ix uncer-
tain with you and me both ix why 1 want it divided equally among
vour children, in case of your death.  Now send me the interest. |
will get the money as soon as I can without losing interest. . . .

I have the money in Oakland bank. Ax =oon as T ean go there,
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[ will send youa check. . . . Now send the order. If I can
do no better, 1 can draw it here.”

To this letter Martin replied, on May 8 following. He enclosed
the order signed by himself, and said :—“I have signed the order
on the Treasurer of the Hallowell Savings Institution, amount in
blank. . . . [ think the better way would be for you to'send
draft on New York for the amount when you draw it. I think that
would be the safest wav.  However, fix it just ax vou think best.

When it comes 1 will put it right out at interest and send you the
interest promptly every six months. . . . Whatever disposition
vou shall make and send here shall go divectly to them (his children)
share and share alike at my death, after you have the profits and in-
terest of it while you live.  Thix, 1 believe, ix just according to your
wish and what you stated.”

Joseph J. Bowman died May 18 following, never having presented
the order of his brother to the bank, or drawn the money. The de-
posit book which he took out in the name of his brother IFebruary
20, 1900, when he transferred the account, remained in his posses-
sion until his death.

The first objection raised by the executor to the validity of the
alleged gift,—that of want of delivery,—does not appear to us to be
troublesome.  If the transaction of February 20 was intended to
vest title to the deposit immediately and abgolutely in Martin, with-
out any further present or future dominion and control of the donor
over it, then the case seems to fall within the rule, as to delivery,
established in Baiker v. Frye, 75 Maine, 29, In that case the donor
had made a deposit in bank in the name of the donee, “subject to the
order of Lydia I’. Frye, during her lifetime.” Tt was held that
this constituted a trust, under the circumstances of that case.  Sub-
sequently she informed the treasurer of the bank that she wished to
give the donee full control over the deposit, and the absolute owner-
ship of it. And to accomplish this purpose, the treasurer; at her re-
quest, erased from the books the original entry “xubject to the order
of Liydia P. Frye.”

It being claimed that that constituted a gitt to the donee, the same
objection was made in that case that is made in this, namely, want of
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delivery.  But the court said: “Here the evidence of title was given
to the treasurer. . . . . But this is not all.  The deposit was
the subject of the gift.  The act and declarations of Mrs. Iorve with
the change in the books were equivalent to a withdrawing and re-
depositing the money for the donee.  If this had been done the de-
livery could hardly have been questioned.  But the ceremony would
have been a useless one, and would have added no {oree to the evi-
dence of a change of property.” It ix important to bear in mind
that in this case, as in Barker v. Frye, it was the deposit itself” which
was transferred by the acts which it is claimed constituted the gift.
Frequently the transfer 1= made by a delivery of the bank-book, the
evidence of the deposit, and that is held to be a sufficient delivery,
even though it has not been assigned. ALl v, Sterenson, 63 Maine,
364, 18 Am. Rep. 231, But here it was a transfer of the deposit
on the books of' the bank. It was the same as it he had drawn the
money and then deposited it in his brother’s name, which is the same
as if' he had then so deposited it for the first time.  No doubt a de-
livery of the money to the treasurer for the donee ix a sufficient de-
livery under such circumstances.  And as said in Barker v. Frye,
“when the change of entry was made thus giving authority to the
bank to pay to the donee, it was a more eftectual delivery than if an
unassigned pass-boolk had been given to the donee.”

Much more serious questions arvise when we inquire whether Jo-
seph J. Bowman ever intentionally parted with all dominion and con-
trol over this fund in the savings bank, and whether he intended
this transaction to take full effect as a gift in his own lifetime. The
answer to these questions must be found chiefly in the two or three
letters written by him which are made a part of the case.  The fact
that he retained the deposit book is not conclusive, though it has
some weight.  But in his letters we think we can discover his inten-
ion, although they are the letters of an illiterate man, a man who
apparently was unable to express himsclf® clearly in writing, and
whose statements in these letters are sometimes obscure and confused ;
and although his expressions are not in all respects consistent with
each other.

We think that a fair interpretation of his language justifies the fol-
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Towing conclusions as to hiz purpoese and intentions, He wanted
Martin’s children to have the money when he was gone.  So he told
Treasurer Dudley.  To accomplish this purpose he transterred his
account in the bank to Martin, He did not intend by this act to
devest hinself of all beneficial interest in the deposit.  He did not
intend it ax a gift, immediate and absolute. Ile intended to receive
the interest as long as he lived, “to live on.”  The expression, «If"
T should be taken away, it is vours” his proposal to give Martin a
writing, “so that you will have something to show,” “now you will
have it show when I am gone,” hix declaration that he wanted to
“secure this fifteen hundred to vou in case of my death,”—-all show
that he didl not intend to make an abzolute gift, in presenti.  Though
he had transterred the deposit, he retained the deposit book.  He
seems to have supposed that he could still draw the money. Ior
these vearons, we think that the transaction did not amount to a gift.
[t =till remains to inquire whether he eveated a valid trust. We
think he did. 1t iz true that if the transaction was intended as a
gift in presenti, but was imperfeet, ax for want of delivery, a trust
cannot now be substituted for the gift. It it was intended to be a
gift inter vivos, whether it was perfect or imperfeet, it was not a
trust.  Norway Savings Bank v, Mervican, 88 Maine, 146, On the

other hand, if the transaction was not intended to be a gift

gift, it might

constitute a trust,

To return again to the facts in this case. Joseph Bowman had two
concurrent purposes.  One was to secure the money after his death
to his brother Martin’s children; and the other, to secure the income
for himself, during hix lifetime.  How did he attempt to accomplish
these purposes?  He placed the money to the eredit of his brother
in the bank.  He made the declaration to his brother that the moncy,
after the brother’s death, must be divided equally among the broth-
er’s children, that he had transferred the monev with that “under-
standing.”  He reserved the interest during his own life.  There is
nothing equivocal about the purpose of the transfer, or in the language
which declared it.  The brother took no immediate beneficial interest.
Joseph was to have the income as long as he lived, and the principal
was to be kept atterwards for Martin’s children.  Tf Martin aceepted
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the proposul, he became trustec of the fund, subject to these two ex-
press trusts,  Martin did aceept.  He made a definite proposal to pay
even more interest than the fund was then producing, if the money
should be sent to him for reinvestment in Towa. This appears to
have been acceptable to Joseph.  All the following steps seem to have
been taken .with a view simply of taking the money out of the bank
where it stood in Martin’s name and sending it to Towa.

The creation of a trust is but the gift of the equitable interest. An
unequivocal declaration as effectually passes the equitable title to the
cestul que trust, as delivery passes the legal title to the donce of a
gift inter vivos.  One may constitute himself trustee by mere declara-
tion.  DBath Savings Institution v. Hathorn, 88 Maine, 122, 51 Am.
St. Rep. 382, 32 1.. R. AL 377; Nowway Savings Bank v. Merviam,
supra. In the case at bar there were both deposit and declaration.

The character of this transaction was completely determined when
Martin accepted the trust.  The money may have been affected by the
trust without Martin’s aceeptance.  But the trusteeship itself was
undetermined. However, when Martin consented to act under the
terms of the trust as declared by Joseph, he became trustee and the
trust was complete.

In order to create a trust, it is not essential that all steps be
taken at one time. The declaration may follow the deposit. The
declaration may at first be conditional or provisional, or tentative.
As in this case, Jorepl’s first declaration may have been intended to
be conditional on Martin’s acceptance of the trust according to its
terms.  If ultimately, as the result of continued negotiations, the con-
ditions are climinated, and the provisions are settled, so that the dec-
laration becomes unequivoeal, that i cufficient.  We may, therefore,
look through the several letters written by Joseph at different times,
to find his declaration of' the purpose of his transfer of the deposit.
Taken all in all, we have no doubt that this purpose was for Mar-
tin to hold it in trust for the benefit of Joseph in his life time, and
later for the benefit of Martin’s children.  Thus he unequivoeally
declared.

The validity of the trust, if sufticiently created, is not affected by
the fact that Joseph reserved the income of the trust fund during
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life. He might even have made himself trustee, and reserved the
income.  Norway Saving Bank v. Merricim, supra.

A single Justice may enter a decree below that the plaintift be paid
its taxable costs, and such reaconable counsel fees as may be allowed
to it, out of the fund; that the balance of’ the fund be paid to the
claimant, Martin I. V. Bowman; and that said Bowman recover his
taxable costs of the defendant Titcomb, who may have them allowed
to him upon the settlement of his account as executor.

Decree accordingly.

Datsy Frrer es. JAMES SIDELINGER.
Knox.  Opinion December 20, 1901.
Practice.  Contivveance.  New Trial,

Before the trial of a cause the defendant’s counsel presented to the court a
written motion to have the action dismissed, alleging that a new declara-
tion, setting out a different cause of action, had heen substituted for that

“originally filed with the writ, without the knowledge or permission of the
court. It appeared ffom the exceptions that the defendant “offered to
support the same hy evidence and asked for a postponement of the trial
for that purpose.””  The presiding judge overruled the motion and requir-
ed the defendant to proceed to trial. It did not appear, however, that the
defendant offered, or was prepared, to present any evidence at that time,
hut his motion was for a “postponement of the trial for that purpose.”

IIeld; that the ruling of the presiding justice denving this motion for a post-
ponement, was clearly a matter of discretion, and in the absence of any-
thing tending to show that this diseretion wag not properly exercised
the ruling was not subject to exceptions.

The conclusion is irresistible that the defendant knew before the trial what
the witness Orfl, whose evidence was alleged to have been newly-discovered
would testify to or by the exercise of due diligence might have known it.
Ifurthermore, her testimony was for the most part essentially cumulative,
and after a careful reading of all the evidence in the case it does not seem
1)1‘()1):11»1(-, that her testimony would have changed the result.  Under such
circumstances a new trial should not be granted.

Testimony of witnesses, whose evidence is alleged to have been newly-dis-
covered, irregularly taken cannot he considered by the court.
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A motion for a new trial on the ground of newly-discovered evidence will not
be entertained unless accompained by a statement under oath comprising
the names of the witnesses whose testimony is desired and the particular
facts they are expected to prove, with the grounds of such expectation.
Fvidence taken without such reasonable notice and information to the
opposing party, will not be received in support of such a motion.

Motion and exceptions by defendant.  Overruled.
A ction for trespass to the person.

The case is stated in the opinion.

L. M. Staples, for plaintiff.

M. A, Johuson and 0. 1. Custuer, for defendant.

SitrinG: Wiswenn, (L J., Kyery, WHITETTOUSE, StrRouT, Pow-
ERS, IFOGLER, JJ.

WarteHOUsE, J.  This is an action to recover damages for a tres-
pass upon the person. The jury returned a verdict for the plaintiff
for $319.58, and the case comes to this court on exeeptions and a
motion for a new trial on the ground of newly-discovered evidence.

1. The exceptions. Before the trial of the cause at the December
term, 1900, the defendant’s counsel presented to the court a written
motion to have the action dismissed, alleging that a new declaration,
setting out a different cause of action, had been substituted for that
originally filed with the writ, without the knowledge or permission of
the court. It appears from the exceptions that the defendant “offered
to support the same by evidence and asked for a postponement of the
trial for that purpose.” The presiding justice overruled the motion
and required the defendant to proceed to trial. It does not appear,
however, that the defendant offered, or was prepared, to present any
evidence at that time, but his motion was for a ¢ postponement of the
trial for that purpose.” The ruling of the presiding justice denying
this motion for a postponement, was clearly a matter of diseretion,
and in the absence of anything tending to show that this discretion
was not properly exercised the ruling was not subject to exceptions.

II. The motion. It appears from the testimony of Mrs. Orff,
whose evidence is alleged to have been discovered after the trial in
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December, that she was a near neighbor of the defendant and had
known him from childhood.  She further testifies, inter alia, that she
was summoned to appear at the December term of court when the
case was tried, but the night before received word that the writ had
been changed and that they didin’t need her evidence.  She also states
that the defendant called at her house to see her just before the
December court, and told her that he wanted her to come over.

[t is true that the witness elsewhere states that she was summoned
in another case, and denies that she had told the defendant before the
trial that she knew anything about this case. But she nowhere
retracts the statement that the defendant called to see her in Decem-
ber before the trial, or explains her testimony that she was sum-
moned to appear at court in December and the night before ¢“got
word that the writ had been changed and they didn’t need her evi- ’
dence.”

There is no intimation that the writ had been changed in any
other case in which ghe had been summoned, and the conclusion is
irresistible that the defendant knew before the trial what the witness
would testify to, or by the exercise of due diligence might have known
it.  Furthermore, her testimony is for the most part essentially cumu-
lative, and after a careful reading of all the evidence in the case it does
not seem probable that the testimony of Mrs, Orft’ would have changed
the result.  Under such circumstances a new trial should not be
granted.  Woodis v. Jordan, 62 Maine, 490; Marden v. Jordan, 65
Maine, 95 Greenleaf v. Grounder, 34 Maine, 50; Michaud v. Can,
LPac. Ry. Co., 88 Maine, 381.

The testimony of the other witnesses whose evidence is alleged to
lave been newly-discovered, was irregularly taken and cannot be
considered by the court. A motion for a new trial on the ground of
newly-discovered evidence will not be entertained unless accompanied
by a statement under oath comprising the names of the witnesses whose
testimony is desired and the particular facts they are expected to prove,
with the grounds of =uch expectation. Evidence taken without such
reasonable notice and information to the opposing party will not be
received in support of such a motion. Gilbert v. Woodbuwiy, 22
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Maine, 246; Meriill v. Shattuck, 55 Maine, 374; Gifford v. Clark,
70 Maine, 94.

Fzeeptions and motion overriuled.

FFrReDpERICK H. NoBLE vs. LEONARD 1. BuswiLL.

Penobscot.  Opinion December 20, 1901.
Sule.  Rescission.  TLime.  Demurrage.  Recoupment.

The plaintiff’ bargained with the defendant for a quantity of hay and straw,
which was subsequently shipped to him according to order. He paid the
freight, and, without examination of the hay, caused one load of it to be
removed from the car to his barn. After examination, the same day, he
became satisfied that the hay was not of so good quality as the contract
called for, and he so notified the defendant immediately, adding, ‘The
car is on the track at your risk.” Six days later the plaintiff returned the
the load of hay taken to the car, which in the meantime had become
subject to demurrage. The plaintift has sued to recover the freight paid,
and the defendant has filed an account in set-off for the price of the hay
and straw.

Held ; that if the hay was not as good as the contract called for, the plaintiff
might have declined to accept the hay; and that after he received a part
of the hay, under the circumstances, he had « right to rescind the contract;
that to rescind the contract he must restore the hay within a reasonable
time; that the delay in this case was unreasonable; and, hence, that
the attempted rescission was ineffectual. It follows that the title to the
hay and straw remained in the plaintift, and he cannot recover back the
freight paid.

Ileld ; that the defendant may recover on his account in set-off. But as it is
evident that the hay received was of a poorer quality than that which the
defendant agreed to deliver, the plaintiff’ may recoup. The defendant is
entitled to recover only the actual value of the hay.

On report. Judgment for defendant.

Assumpsit for freight and cartage paid by plaintift on a carload
of hay and straw, shipped him by defendant.  Plaintift’ claimed the
quality of the hay was poorer than he ordered and sought to rescind
the sale.  Defendant filed a sct-off for the price of the hay and straw.,

The case is stated in the opinion.

H. H. Patten, for plaintiff.

Hugo Clark, for defendant.
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Srrring:  Wriswern, (U J., KEyxery, WHITEHOUSE, STROUT, SAV-
AGE, Powkrs, JJ.

SAVAGE, J.  This case comes up on report.  We think the essen-
tial facts to be deduced from the evidence are as follows:

On September 15, 1900, the plaintitf wrote to the defendant,
“You may ship me car of straw at price named $7.00 per ton in
Bangor.”  Four days later the defendant wrote to the plaintiff, and
after explaining his inability to ship a whole car of straw, said, «L
don’t see any other way to load the car but to make up with hay.
The hay will cost you $13 in Bangor. Shall I ship it to you or
not.”  On the same day, September 19, the plaintift replied, «If
your hay is extra nice, strictly No. 1, you may ship with the straw at
that price, but if not, please ship the straw and I will pay the differ-
ence in freight on half car of straw.”  After some delay, but without
additional negotiations, the defendant shipped to the plaintift a car of
straw and hay, which arrived in Bangor September 27.  September
29, the plaintift paid the freight, ten dollars, and without examination
of the hay, caused one load of it to be removed from the car to his
barn.  After examination, the same day, the plaintiff immediately
wrote and also telegraphed to the defendant that the hay was not
“first class,” that he did not want it. e added, “The car is on the
track at your risk; what will you do about it ?”  This was Saturday.
On the following Monday, October 1, the defendant called upon
the plaintiff’ in Bangor. The plaintift’ said he would not accept the
hay, and demanded of the defendant the ten dollars paid for freight,
and fifty cents paid for trucking the load which had been removed.
The defendant offered to pay the ten dollars, which the plantift' de-
clined. A little Iater, the plaintift] speaking of the hay which had been
removed, said to the defendant:  <«There it is out there in the barn,
If you take it where it is, it will cost you ten dollars and fifty cents.

If I put it back, it will cost vou cleven dollars.”  Still
later in the day the defendant notified the plaintiff' that the hay on
the car was at his risk and disposal.  The plaintiff replied that he
would not take it.  On the fifth day of October the plaintiff returned
to the car the hay which had been removed, and notified the defend-
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ant that the carload of hay was at his risk and disposal. The reason
assigned was that the hay was not of the kind or quality which had
been purchased.

The plaintift’ now brings this action to recover the ten dollars paid
for freight, and one dollar for truckage of the load removed and
returned, fifty cents ecach way. 'The defendant has filed in set-oft’ an
account for the contract price of the hay and straw sold.

We are satisfied that the hay in question was not “extra nice,
strictly No. 177 in quality, as stipulated in the order given by the
plaintiff.  Inasmuch as there was no opportunity for inspecting the
hay before delivery, the defendant, by accepting the plaintiff’s order
and shipping the hay, impliedly agreed that the hay was of the qual-
ity specified in the plaintiff”’s order. The hay not being of that qual-
ity, there was a breach of the defendant’s implied agreement, and the
defendant  accordingly would have been justified in declining to
accept the hay.  But he removed one load, which, under the eircum-
stances, was an acceptance, unless rescinded.  Nevertheless, he had a
right to rescind the contract. To rescind the contract, he must
restore the hay. Pratt v. Philbrook, 33 Maine, 17.  To make the
rescission effective, the restoration must be within a reasonable time.
Wingate v. King, 23 Maine, 35.  The plaintift did claim to rescind
the contract, and he restored the hay to the car from which he took
it.  If this was done seasonably, the title in the hay would then be in
the defendant, and the plaintift' may recover the amount he advanced
for freight.

The case at this point turns upon the answer to the question
whether the hay was restored within a reasonable time.  We think it
was not. A party desiring to rescind must use proper diligence.
Cutler v. Gilbreth, 53 Maine, 176, The plaintiff’ began unloading
the hay Saturday, September 29. It was not restored to the car
until Friday, October 5. We think that this delay in itself was
unreasonable.  But aside from that, while the plaintift was delaying
the vestoration of the hay, the éar upon which the remaining hay and
straw was loaded had become subject to demurrage.  The defendant
was thereby made liable for extra expense.  Merely restoring the
hay did not place the partics in statu quo.  DPotter v. Titcomb, 22
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Maine, 300. Therefore the attempted rescission was ineffectual.
The title to the hay and straw remained in the plaintiff.  He cannot
recover back the freight paid in pursuance of his contract of pur-
chase.  He must pay for the hay and straw.  But he is entitled to
show, by way of recoupment, that the hay received was of a poorer
quality than that which the defendant agreed to deliver. Morse v.
Moore, 83 Maine, 473, 23 Am. St. Rep. 783, 13 L. R, A, 224
And the reduction in damages should be the difference between the
ralue of the hay and straw delivered and that of the hay and straw
contracted for.

Applying this rule, the evidence satisfies us that the defendant
should recover only seventy-five dollars on his account in set-off.

Judgment for the defendant for sceenty-five dollars
and interest from the date of the writ,

CHARLES 1%, Ifrost
N,

Tir WasHINGTON (CoUxty Rarnroap Co.
Washington.  Opinion December 23, 1901.

Waters.  Const. Law.  Cominerce.  Railroads.  Spee. Lauws, 1893, ¢. 454, Act of
Congress, April 12, 1900, ¢. 187. U, S, Coust. Avt. 1, % VITI, Par. 3.

1. Under the commerce clause of the United States Constitution, Art. 1, %
VIII, par. 3, Congress has the power in the interests of commerce to au-
thorize the obstruction and even closing of the navigation of a tide-water
channel.

[

Congress having by an Aect, approved April 12, 1900, “declared to be a
lawful structure” the trestle built and maintained by the Washington
County Railroad Company across the tide-water channel between Pleas-
ant Point and Carlow Island in the town of Perry, the court cannot now
consider the question whether the trestle is “so constructed as not unneces-
sarily to obstruet the navigation” of that channel as required by the Act
of the State Legisluture authorizing the construction of the trestle.
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3. The proviso in the Act of Congress, “Provided that such modifications
are made in the trestle’s present position, condition and elevation as the
Secretary of War may order in the interests of navigation,” is of the nature
condition subsequent, and the trestle must be regarded by the court as a
lawful structure until the Secretary of War shall order modifications which
the company shall neglect to make. It does not appear in this case that
any modifications have been ordered.

4. The right of navigation in a tide-water channel is not an individual
private property-richt, protected from governmental action by the consti-
tutional provision prohibiting the taking of private property without just
compensation. It is a public right only, which may be abridged or extin-
cuished at the pleasure of the sovereign acting for the public, and without
making compensation to those who were wont to use it. The right is
always subject to be thux extinguished, and individuals should not assame
it to be permanent.

5. The fact that the building and maintenance of the trestle and the con-
sequent closing of the channel by the railroad company under the authority
of the Legislature and of Congress, has seriously damaged the business of
the plaintift and the selling value of his property adjoining the channel,
does not entitle him to compensation from the railroad company, none
of his property having been entered upon or used by the company. Ttis
the common case of damnum absque injuria. The company has not
wronged the plaintiff.

On report.  Judgment for defendant.

Action on the case brought to recover damages claimed to have
been sustained by plaintift by reason of the building and maintenance,
by the defendant company, of a trestle for its railroad across the
channel leading to a tide-water cove in Passamaquoddy Bay, whereby
access was cut oft from plaintiff’s store and mill to the high seas.

It was admitted that the railroad was duly located and the loca-
tion filed with and approved by the Board of Railroad Commissioners,
and that that body had granted a certificate to operate the road over
the trestle.

[

The cove was closed to vessels by reason of the trestle May 20,
1898, and has remained so ever since. An Act of Congress, ap-
, ) uj
proved April 12, 1900, declared the trestle to be a lawful structure.
Plaintiff’ introduced a certified copy of thiz act as veported back to
the Senate from committee, with alterations showing that the bill was
» .
not enacted in its original form.  The following words were stricken
out, viz:—“In their present position, condition, and elevation, and
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shall be so held and taken to be, anything in any law or laws of
the United States to the contrary notwithstanding ;” also the whole of
§ 2, vizi—“That the Washington County Railroad Company, its
successors or assigns, is authorized to have and maintain its said
trestles at their present site and elevation and in their present condi-
tion,” and in place of the stricken portions was ingerted the proviso
at the end of the bill as printed in the opinion.

The changes in the bill were on the recommendation of the War
Department. .

G. M. Hanson, LS Clade, aond L 1L Newcomb, tor plaintift.

The right which a riparian owner has ina navigable stream when
traveling upon it . . . must be distinguished from his right to
reach navigable water from his own land.  The former right is one
which belongs to hinm as one of the public.  The latter is a private one
incident to the ownership of the adjoining property.  If it is takenfor
the benefit of the public he is entitled to compensation.

In Rosev. (irores, 5 M. & G 613, an inn-keeper recovered damages
against the defendant for wrongfully preventing the access of guests
to his house, situated on the viver Thames, by placing timbers in the
river opposite the inn. - Tindal, C. J., said:  “This is not an action
for obstructing the river, but for obstructing the access to the plain-
titf’s house on the river.”

In Lyons v. Fislanongers’ Company, 1 App. Cases, 662, Lord
Cairns said:—“\s T understand the judgment in Rose v. (Froves, it
went not upon the ground of public nuisance, accompanied by partic-
ular damage to the plaintiff, but upon the principle that a private
vight of the plaintift’ had been interfered with. . . . . Inde-
pendently of the authorities, it appears to me quite clear that the
right of a man to stepfrom his own land into a highway is something
quite different from the publie right of using a highway.”

Plaintiff had all the rights to use the waters of the cove and chan-
nel in common with the publie, and in the same manner; but in addi-
tion he had a right ot navigation of a very different character con-
nected with an exclusive right of access to and from a particular
whart, which was not a right in common with the rest of the publie,
for other members of the public had no access at this particular
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place. 'This becomes a form of enjoyment of the land, a disturb-
ance of which may be vindicated in damages.

Legislative authority has been exercised as far as impeding or
impairing navigation, but no case justifies destroying navigation.

The altered appearance, of the bill, as finally enacted, shows the
futility of plaintift’s attempt to legalize the structure, as it existed,
and that some act by the Secretary of War pursuant to the bill was
necessary.

“No intention to completely obstruet navigation appears in either
act. The fact that a bridge i1s a public benefit will not prevent its
being a nuisance if it obstructs navigation.”  Devoe v. Peniose
Bridge Co., 3 American Law Register, 79.

(. A, Curran and B. B. Muwrray, for defendant.

Bridges which are connecting parts of turnpikes, streets and
railroads, are means of commercial transportation as well as navigable
waters; and the commerce which passes over a bridge may be much
greater than would ever be transported on the water it obstructs.
Ancient Charters, ete., 148; Gitman v, Phila., 3 Wall., 725 ; Pound v.
Turck, 95 U. S, 4625 Cardwell v. American Bridge Co., 113 UL S,
205; Willamette Iron” Bridge Co., v. Hatch, 125 1. 8. S,

It is competent for the legislature to give retrospectively the ca-
pacity it might have given in advance.  Cooley’s Const. Lim., p. 455,
6th ¥d.; Single v. Supervisors of Marathon, 38 Wis. 363 ; Allen v.
Avrcher, 49 Maine, 346; Oriental Bank v. Freese, 18 Maine, 109, 3(
Am. Dec. 701.

For any lawful acts done by the defendants in the construction of
their road the plaintiff will not be entitled to recover damages,
although he may have been indirectly injured.  Rogers v. Kennebec &
P. R R. (o, 35 Maine, 319; Spring v. Russell, T Greenl. 273;
Callender v, Marsh, 1 Pick. 418; Gowen v. Penobscot R. R. (., 44
Maine, 140.  To sustain his action plaintiff must show that the
damage he has sustained, if any, “is not common to others”,; to use
the cxpressi(m of Lord Coke. Stetson v. Furon, 19 Pick. ]Jr/ , 9
Am. Dec. 1235 Low v. Knowlton, 26 Maine, 128, 45 Am. Dec. 100;
Brown v. Watson, 47 Maine, 161, 7+ Am. Dec, 4825 Holnes v,
Corthell; SO Maine, 31.
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Plaintiff does not show that the injury to him is different in kind
than that suffered by other members of the public; simply that the
present consequential damage to him may be greater in degree than
to others.  The case has no analogy to those in which an obstruction
in a navigable stream sets back the water upon the plaintift’s land.
Blackwell v. Old Colony R. R. (o, 122 Mass. 1; Duvidson v.
Boston & Maine R, R. 3 Cush. 92; Willurd v. City of Cambridge,
3 Allen, 574; Wood on Nuisances, Vol. 1, p. 14; Waite’s Actions
and Defenses, Vol 4. p. 7305 Wood on Railroads, Vol. 2, p. 1127;
Cooley on Torts, 751,

Srrrixc:  Wiswernn, Co J., Exery, WHrrenouses, Srtrovr, Sav-
AGE, Prasoby, JJ.

Every, . A small tide-water bay or cove makes westerly from
Passamaquoddy Bay into the land in the town of Perry. The
entrance to this cove from the Bay is a navigable channel between
Pleasant Point on the mainland on the north and Carlow Island on
the south, and this channel for the purposes of this case may be
regarded as the only practicable passage by water in and out of the
cove.  For several years prior to 1898, and sinee, the plaintiff' has
owned a tract of land on the shore of this cove about three-quarters
of a mile up the cove from the entrance.  On this tract of land prior
to 1898, he had built a wharf into the cove and had built a grist
mill, and was carrying on a business of buying, grinding and sclling
grain, ete., and also was dealing in wood, country produce, etc.
The most of his transportation of the merchandise of his business was
by water to and from his wharf; in and out of the cove, through the
entrance above deseribed.  From this whart and cove vessels and
boats could proceed by sea to other coast states and to the coasts of
foreign nations.

The plaintiff had been carrying on this business in this manner
through this navigable channel for several years prior to 1898, when
the Washington County Railroad Company, in building its railroad
into Kastport, built and has since maintained and now maintains a
trestle across this channel between Pleasant Point and Carlow Island
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for the passage of its traing,  This trestle practically prevents any
navigation of that chamnel and any transportation by water in and
out of the cove.  This event has greatly injured the plaintiﬁ.”é busi-
ness and the value of his whart and mill, although the railroad com-
pany has not taken nor trespassed upon any of his land or other pro-
perty, but only interfered with his right of navigation through the
channel into the bay and sea.  He has brought this action on the
ase against the railroad company to recover compensation for the
injury thus done him by the company’s acts in building and main-
taining that trestle.

1. The first question ix, whether the defendant company has any
legal right to build and maintain a trestle of that character at that
place with such effect. It wax authorized by its charter (Special
Laws of 1893, ch. 434) to locate, construet, maintain and operate :
railroad from some point on the Maine Central Railroad in Hancock
County to Calais, including a branch to Eastport. It was also
empowered by its charter (section 5) “to crect and maintain bridges
across tide waters . .. which its railroad may cross; provided
they shall be so constructed as not unnecessarily to obstruet the
navigation of such waters.”

Under this charter the defendant company duly located its branch
line to Eastport across this channel where the trestle now is, and this
location was duly filed with the Railroad Commissioners and the
County Commissioners and was duly approved by them. The
defendant company thereupon, in 1898, built the trestle on the line
of the approved location to support its railroad track and now main-
tains it as a part of its through railroad from Eastport to its connec-
tion with the Maine Central Railroad and with the railroad system
of the United States and Canada.  The Railroad Conunissioners
gave authority to the company to operate its railroad over the trestle
as now constructed.

The plaintiff, however, contends that all thix gave the defendant
company no authority to construct and maintain the trestle it has;

viz:—a trestle so constructed that it unnecessarily obstructs and even

entirely prevents the navigation of this channel and cove.  He claims

VOL. XCVI, 0,
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that the proviso above quoted in § 5 of its charter limits its authority
to build bridges and trestles to those of such character and construc-
tion as will not unnecessarily obstruet navigation as described, to his
detriment,—and hence this trestle is, as to him at least, an unlawful
structure not authorized by the company’s charter.

To meet this contention of the plaintitt’s, the defendant relies upon
an act of the Congress of the United States, approved April 12,
1900, (¢h. 187) of the following tenor, viz:i—“Be it enacted cte.:
That the trestle on the Kastport Branch of the Washington County
Railroad Company, being the property of the Washington County
Railroad Company, and running from the extreme point of land
south of Pleasant Point in the town of DPerry county of Washington
and State of Maine to the extreme northern end of Carlow’s Island
in the town of Eastport in said county and State; and a certain other
trestle, also the property of said railroad company, in the East
Machias River in said county of Washington and State of Maine, at
the extreme end of said river near the village of East Machias in said
county and State, be, and both of said trestles hercby are, declared
to be lawful structures: DProvided, That such modifications are
made in their present position, condition, and clevation as the Secre-
tary of War may order in the interests of navigation.” Tt is not dis-
puted that the trestle first deseribed in the above act is the trestle
in question.

We have now to consider the effect of this act of Congress upon
the question whether the trestle as now built and maintained is a
lawful or unlawful structure as to the plaintiff. Under the com-
merce clause of the constitution of the United States (Art. 1, § VIII,
par. 3.) Congress undoubtedly has full and exclusive jurisdiction
over navigation and commerce in this channel whenever it chooses to
exercise that jurisdiction.  Whatever navigability existed in this
channel and cove to and from the plaintift’s whartf, was directly
available to commerce with other States and foreign nations over the
waters of the cove, channel, bay and the great highway of the ocean.
“Commerce among States does not stop at a state line.  Coming
from abroad, it penetrates wherever it can find navigable waters
reaching from without into the interior, and may follow them up as
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far as navigation is practicable.”  Gilman v, Philadelphia, 3 Wall. p.
725, In Cardeell v, American River Bridge (o, 113 U. S, 205, the
American River, a small branch of the Sacramento, though entirely
within the State and navigable only by barges and small steamboats,
was yet said to be a navigable water of the United States and ag such
under the control ot the government of the United States, as to its
navigation. So Grand River, though wholly within the State of
Michigan and flowing into Lake Michigan, was held to be within the
commerce clause of the 1. 8. Constitution. The Daniel Ball, 10
Wall. 557.  When, therefore, Congress acts and so far as it acts in
the premises, the jurisdiction of the State government, judicial as
well as legislative, recedes.  If Congress declares a bridge or other
structure over or on navigable waters to be an unlawful structure,
the State legislature cannot make it lawful nor can the State court
declare it to be lawful.  So, if Congress declares the structure to be
lawful, neither the State legislature nor the State court can, even
upon the most plenary proof, declarve it unlawful as interfering with
navigation.  The judgment of Congress i= conclusive, not to be ques-
tioned by any court. In the Wheeling Bridge case, 18 Howard,
421, the U. 8. Supreme Court had, upon allegation and proof,
adjudged the Wheeling Bridge across the Ohio River to be an unlaw-
ful structure as obstructing the navigation of the river, and had
decreed that it should be removed or elevated so as to permit free
navigation ot the viver.  Then Congress passed an act declaring the
bridge to be a lawful structure in its then position and elevation.
The court held that this act of Congress conclusively determined this
bridge to be a lawful structure at it< then clevation, and that the
court could not proceed further in the matter.  In the Clinton Bridge:
case 10 Wall. 454, the plaintitf sought to prove that the bridge
across the Mississippi River was a serious and dangerous obstruction
to navigation to his special detriment.  After the erection of the bridge,
Congress passed an act declaring that the bridge (describing it)
“ghall be a lawful structure.””  The court held that the act ot Con-
gress took the question from the court. The action was thereupon
dismissed without hearing any evidence. In Miller v. The Mayor
of New York, 13 Blatchtord, 469, a case concerning the Brooklyn
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bridge, the UL N Civeuit Court considered the effect of an act of
Congress  declaring a bridge over navigable waters to be a lawful
structure, and after reviewing the authorities, said: “It results from
the cases considered, that the authority of Congress is paramount in
the regulation of commerce under the constitution ; and that its deter-
mination in respeet to interference with navigation by obstructions
thereto s conclusive.  What it authorizes may be justified upon its
authority.  What it forbids ix necessarily unlawful.  Nor is it to be
forgotten that thisx power of Congress is at all times capable of exer-
cise. It it should turn out that the judgment of Congress has been
mistaken and that navigation is injuriously aftected, it can by law
require the bridge to be altered or removed and can adapt its regula-
tion of commerce to its view of the publie interests.”  This language
was quoted with approval by the New York Court of Appeals, in
People ex rel. Murphy v, Kelley, 76 N. Y. 475, and the decision was
aftivmed in Miller v Mayor, 109 UL S, 385,

It must be apparent from the foregoing authorities, and from the
nature of” the ease, that it Congress has declared this trestle, as now
constructed and maintained, to be a lawtul structure, this court can-
not hear the plaintift’ to complain that it unlawtully impedes him in
navigating the channel and cove.  In such case, the question of law-
fulness or unlawfulness of the structure has been taken from the
court.

3ut the plaintift' contends that the act of’ Congress has not declar-
ed the trestle to be a lawtul structure in presenti, but only in futuro,
in case and when the defendant company shall perform the condition
of the proviso of the act, viz:—“Provided that such modifications,
are made in their [its] present position, condition and elevation as
the Secretary of War may order in the interests of navigation.”  He
says, and truly, that it does not appear that the defendant company
has made any such modifications, and he urges that such modifica-
tions are a condition precedent to the trestle hecoming a lawful strue-
ture.  But it does not appear, either, that the Secretary of War has
ordered any modifications, or that he deems any to be necessary in the
interests of navigation. The proviso is evidently a condition subse-
quent only. The trestle is declared to be a lawful structure in pre-
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genti. It is made such, until the defendant company shall fail to
make the modifications ordered by the Secretary of War. If the
Secretary does not order any modifications, and apparently he has
not, then the trestle remains a lawful structure it kept up in its then
present condition. It was competent for Congress to thus fix the
matter, Miller v. Mayor of N. Y., cte. 109 UL S, 368 ; South Carolina
v. Georgia, 93 U, 8. 13; and Congress having done so, persons desir-
ing the removal or modification of the trestle as an obstruction to
navigation should apply to Congress or to the Seeretary of War,
The courts have now no jurisdiction in the matter.

II. The plaintiff further contends that even if the trestle in its
present condition is a lawful structure, and is lawfully maintained by
the defendant company, he has nevertheless suffered much pecuniary
loss from the action of the defendant company in building and main-
taining it and should be re-imbursed thervefor by the company.  He
concedes that the company has not taken, nor even touched, any of his
tangible property, real or personal. The trestle is three-fourths of a
mile distant from the property described in this suit.  But the closing
of the channel by the trestle has undoubtedly reduced the carning
powers and selling value of his property on the cove, and has lessened
the profits of the business he was carrying on there.  He claims he
has a cause of action against the railroad company for the injury thus
done to his property and business.

This claim cannot be sustained.  The only right of the plaintiff
interfered with by the defendant company was his right of navigation
by water in and out of the cove through the channel. This right of
the plaintiff, however, was not his private property, nor even hix pri-
vate right. It could not be bought, sold, Teased or inherited. e
did not carn it, create it or acquire it.  ITe did not own it as against
the sovereign.  The right was the right of the publie, the title and
control being in the sovereign in trust for the public and for the ben-
efit of the general publie, and not for any particular individual. The
plaintift' only shared in the public right.  He had no right against
the public. The sovereign had the absolute control of it and could
regulate, enlarge, limit or even destroy it, as he might deem best for
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the whole publie, and this without making or providing for any com-
pensation to such individuals as might be inconvenienced or damaged
thereby. The sovereign cannot take private property for public uses
without providing for just compensation to its owner, but this consti-
tutional provision does not limit the power of the sovercign over pub-
lic rights. If, in the evolution of life and commercee, the sovereign
comes to believe that the publie good will be inereaced by the crea-
tion of come new or additional means of communication and com-
merce at the expense or even sacrifice of some older one enjoyed
merely as a publie right, the sovereign can so ordain, even to the de-
triment of individuals.  If, in the judgment of the sovereign, a rail-
road across a navigable channel of water and completly obstrueting
its navigation is of more benefit to the publie than the navigation of
the channel, he has the unrestricted power to thus elose the channel to
navigation, without making compensation to those who had been wont
to use it.  Every individual making use of a merely public privilege
must bear in mind that he may be lawfully deprived of that privilege
whenever the sovercign deems it necessary for the publie good, and he
must order his business accordingly.  Unless the person authorized
by statute to obstruet or close a navigable channel is required by the
statute to make compensation to persons injured by such action, he is
under no legal obligation to do so. In such case the inconvenience and
loss however great are damnum absque injuria.  The company has
damaged the plantiff but it has not wronged him.  The defendant
company has not interfered with the private property nor private
rights of the plaintiff. Tt has lawfully, by express anthority from the
sovereign, merely abridged the use of a public right which was within
the exclusive control of the sovercign.  For this lawful act it is not
obliged to make any compensation to the plaintiff any more than to
all other persons who might have oceasion, however seldom, to navigate
the channel.

The authorities which support the foregoing statement of the
law are numerous and uncontradicted.  We cite a few onlyv:  Spring
v. Russell, 7 Maine, 273; Rogers v. K. & P. R, R. (o., 35 Maine,
319; Gowen v. Pen. R. R. Co., 44 Maine, 140; Brooks v. Cedar
Brook, ete.; 82 Maine, 17, 17 Am. St. Rep. 459, 7 1. R. A, 460;
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Miller v. Mayor of N. Y. 109 U. S. 385; Gilmn v. Philadelphia, 3
Wall. 713; Pound v. Twrek, 95 U. S. 459 ; Hamilton v. Vieksburg .
R. (6. 119 U. 8. 280; Fscanaba Co. v. Chicago, 107 U. S. 678;
Cardwell v. Am. River Bridge (56.,113 U. 8. 205; Seianton v. Wheeler,
179 U. S. 141.

Tt follows that the plaintiff has no legal claim to compensation
and cannot sustain the action. We regret that the plaintift has
been damaged by this new railroad being lawfully built across the
channel he was wont to use, but he is only one of many thousands
who are being individually damaged every day by the frequent law-
ful changes in the means and methods of manufacture and com-
merce, and vet cannot be said to be wronged by illegal acts.

Judgment foir the defendand,

Ina CayPBELL vx. HorAcE G. HARMON, and another.
Androscoggin.  Opinion December 20, 1901,

Civil Dainage cLety RS, e 27, 49, Scienter of Owner. Iecemplary Damages.

Revised Statutes, c¢. 27, 49, gives a new cause of action where none before
existed at common law, but makes no change in the rules governing the
recovery of exemplary damages. It simply places this new class of
wrongs, created and defined by the statute, upon the same footing and
subject to the same rules as to damages as other actionable torts.

Where in an action under that statute the seller of intoxicating liquor and
the owner of the building are joined as defendants, and a wilful and wan-
ton violation of law in utter disvegard of the consequences which may fol-
low is shown on the part of both, the jury may; in the exercise of a sound
discretion, award exemplary damages, not as a matter of right on the
plaintift’s part, but as a protection to the public and an-example to the
wrong-doer.

Motion by defendants for new trial.  Overruled.

Action on the case under R. S,, ¢. 27, § 49, the civil damage act.

The defendants were owners in common of a building in Tisbon
Falls. Plaintiff claimed that one of the defendants sold liquor to
her husband, and that he, while intoxicated from drinking it, inflicted
injuries upon her person, and for a long time failed to provide her
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with means of support.  Plamtiff’ claimed that the liquor was sold
with the knowledge of the other defendant.

The plea was the general issue.  There was a verdiet for plain-
tift’ for $500.

The case is stated in the opinion.

R Crockett and RS, Spiringer, for plaintiff.

W 1L Newell and W. B, Skelton, for defendant.

Srrrine ;. Wiswernn, . J., kKyery, WIHITEHOUSE, STROUT,
NAVAGE, Powknrs, JJ.

Powers, J.  This is an action under the civil damage act, R.S., ¢.
27, § 49, by the wife, who claims to have been injured in her person
and means of support through the intoxication of the husband, caused
by one of the defendants selling him intoxicating liquors, the other
defendant being one of the owners of the building in which the liquor
was sold.  The case comes before the law court upon motion to sct
aside the verdict, which was for the plaintiff for five hundred dollars,
on the ground that it i against evidence, and that the damages are
excessive. )

Upon the first ground it ix sufficient to xay that the evidence was
conflicting as to whether the intoxication of the husband was eaused
by liquor sold to him by the defendant Horace Harmon. His liabil-
ity was established if the jury believed the evidence of the plaintift and
her husband, and on examination of it we cannot say that they werc
not justified in o doing. There was also evidence from which the

jury

v

would be warranted in inferring that the other defendant,
Reuben Harmon, knew that intoxicating liquor was sold in the
building.

The defendants’ prineipal contention is that the damages are exces-
sive; that they are plainly more than compensatory; and that there
are no such circumstances in this case as afford a ground for exem-
plary damages. The act of 1872, c. 6, § 4, now R. 8., ¢, 27, § 49,
gives a new cause of action where none existed before at common law,
and expressly provides that in such actions both actual and exem-
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plary damages may be recovered. By thix the legislature did not
intend to make any change in the rules governing the recovery of
exemplary damages. It did not intend that such damages might be
recovered in all such actions, without regard to the circumstances
attending and accompanying the wrongful act of the defendant ; but
simply to place this new class of wrongs, ereated and defined by the
statute, upon the same footing and subject to the same rules of dam-
ages as other actionable torts.  Reid v. Terwilliger, 116 N. Y. 530.

Applying this construction of the statute to the case at bar, we find
such  circumstances of aggravation, showing a wilful and wanton
violation of the law by the defendants, without regard to the rights of
others or the consequences which might follow their illegal acts, as
would justify the jury, in the exercise of a sound discretion, in award-
ing cxemplary damages. The sales to the husband were unlawful.
It was not an isolated case. The defendant, Horace Harmon, had
been engaged for many months in the business of selling intoxicating
liquors, in the same building, in violation of law and for pecuniary
gain.  He states that his sales in a single month might have aggre-
gated Tundreds in number, and hundreds of dollars in amount.
Where the evidence shows such a wilful and wanton violation of the
law, such reckless and illegal acts and conduet, in utter disregard of
the consequences which may follow, punitive damages may be allowed,
for the benefit of the community and as an example to others.
Kewnedy v Sullivan, 136 1L 94, 36 11 App. 465 Betting v,
Hobbett, 142 111 705 New v. MeKeelmie, 95 NOYL 632, 47 Am.
Rep. 89, True, such civcumstances on the part of one defendant

would not warrant the assessment of punitive damages against the

other defendant, who is joined as owner of the building, unless the
proot” connects the owner with these circumstances.  Here the defend-
ants were brothers. They owned the building and premises together,
Reuben renting his interest to Horace for a monthly rent.  He lived
in the same village, and but a short distance from the premises where
the business was carried on.  He was repeatedly and frequently in
the shop.  1from these circumstances the jury might well find that he
knew the nature of the business in which his brother was engaged,
and knowingly permitted the building to be used for that purpose.
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Such a continued violation of law on his part would place his conduct
in the same category with his brother’s, and equally subject him to
exemplary damages, not as a matter of right on the plaintiff’s part,
but, should the jury in the exercise of a sound discretion see fit to
award them, as a protection to the public, and an example to the
wrong-doer.

Motion overruled.

WirniayM P. YATES ¢s. CHARLES I&. (Goopwix.
York. ~Opinion December 30, 1901.

Bills and Notes.  Indorser.  Demand and Notice.  Time.  Istoppel.

A corporation March 16th, 1804, hired money of a person for which it gave
its note payable to its own order, on demand, and indorsed by it in blank.
Upon the back of the note, under the name of the maker the defendant
had put his own name. Ileld; that the defendant was an indorser only,
and liable only on proof of demand and notice.

The person to whom the note was given died July 4th, 1894, without hav-
ing made demand for its payment. In September following, the defendant
was appointed one of the administrators of his estate. Nov. 13, 1894, the
defendant wrote upon the back of the note these words : —* Demand made
for payment Nov. 13, 1894.”” The defendant was also treasurer of the cor-
poration maker of the note. The defendant claims that no demand was in
fact made. Held ; that the very act of the defendant in writing these
words may properly be regarded as a demand by himself as administrator
upon himself as treasurer, and that as indorser he necessarily had notice
thereof. :

Morever, the defendunt having turned over the note with the foregoing
statement of demand upon it, to certain of the heirs as a part of their
inheritance, and under circumstances from which the court is of opinion
that it may be assumed that the heirs relied upon the statement, it is held ;
that the defendant is estopped to deny that there was a demand as stated,
or that there he had notice, which follows necessarily.

The court is of opinion that the note sued upon was intended to be a con-
tinuing security, an investment of a more or less permanent character, and
that it was not intended by the parties that an immediate or early demand
for payment should be made. Itis therefore held that the delay in making
demand was not unreasonahle and the defendant was not released from his
liability as indorser by reason of the delay.
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While demand for payment of a demand note must be made within a reason-
able time in order to hold indorsers, what is a reasonable time may depend
upon many circumstances, among which are the purpose of the note
and the intention of the parties respecting it. If it be given for a
loan of money, and be on interest, especially if the rate of interest specitied
be less than the statutory rate, these facts are regarded as having a strong
tendency to show that the note was intended to be a continuing security,
and that immediate or early demand for payment was not intended. And
in such case, failure to make an immediate or early demand is not unrea-
sonable.

On report. Judgment for plaintitt.

Assumpsit on a promissory note get out in the opinion, which states
the case.

F. W, Hovey and B. F. Cleaves, for plaintiff.

Fhnoch Foster and O. I Hersey; I Faivfield, for defendant.

Srrrisa: Wiswenn, C. J., EMERY, WHITEHOUSE, STROUT, SAV-
AGE, Powkrs, JdJ.

SAVAGE, J. Action against the defendant as indorser of the fol-
lowing note.

“$1500. Biddeford, March 16, 1894,
On demand for value received, the Ensor Remedy Company of
Biddeford promises to pay to its own order the sum of fifteen hundred
dollars with interest at the rate of four per cent per annum.
The Ensor Remedy Co.
By €. k. Goodwin,
Treas.”
The Ensor Remedy Company indorsed and negotiated this note to
Luther Bryant, upon or after its date. Before negotiation, the de-
fendant and others put their names upon the back under the name of
the original maker and indorser. 1t is settled law, and is conceded
lhere, that when a note is made payable to the order of the maker and
ix by him indorsed in blank, it is in effect a note payable to bearer.
And any person who puts his name upon the back, under the indorse-
ment of the maker becomes an indorser only, and is liable only on
proof of demand and notice. Stevens v. DParsons, 80 Maine, 351.
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Accordingly, the defendant was an indorser, and was entitled to have
demand made upon the principal and notice given to himself as a
condition precedent to his liability. He denies his Hability in this
action, because, as he claims, there was no such demand and notice.

Mr. Bryant, the indorsee or holder, died July 4, 1894, and in Sep-
tember following, the defendant and Rishworth Jordan were appointed
administrators of’ his estate. It must be noticed that at this time the
defendant was treasurer of the corporation maker of the note, indorser
on the note, and administrator of the estate of the owner of the note.
He was, at that time, the person, as administrator, whose duty it was
to demand payment of the note; he was the person, as treasurer,
upon whom demand for payment should properly be made; and he
was the person, as indorser, to whom notice of dishonor should be
given, that is, notice of demand by himself, upon himself, for pay-
ment, and refusal by himself to pay himself.  On November 13,
1894, the defendant wrote upon the back of the note these words:—
“Demand made for payment Nov. 13, ’94.”  The defendant testifies
that no demand was actually made.  But we think that the very act
of the defendant in writing these words may properly be regarded as
a demand by himself as administrator, upon himself as treasurer.
The various cntities of the defendant cannot be separated. It was
his duty to make demand, and undoubtedly the writing of the words
was to serve the purpose of a demand, as between Goodwin, treasurer,
and Goodwin, administrator. It was to be understood that a formal
demand had been made.  That was equivalent to a formal demand.
Morcover, Goodwin, indorser, was there also, and knew of the demand
made.  That was notice. Notice need not be in writing, It may
be oral.  Tieconic Banle v. Stackpole, 41 Maine, 321, 66 Am. Dee.
246; 2 Daniel on Negotiable Instruments, § 1005, 'What the de-
fendant knew ax administrator and treasurer, he knew as indorser.
He had no need to give him=elf further notice as indorser.  To have
gone through the form of' so doing would have been silly and mean-
ingless.  We hold, accordingly, that demand and notice on November
13, 1894, have been satistactorily proved.

But there is another road that leads to the same result.  In the
settlement of the estate of Mr. Bryant, the defendant, as administrator,
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turned over this note to certain of the heirs, who received it for value,
as a part of their inheritance. The note then had upon it, in the
defendant’s own handwriting, the written representation of “Demand
made for payment Nov. 13, ’94.”  And, as it appears that the note
was uncollectible as against the maker, we think it may be assumed,
in the absence of evidence to the contrary, that these heirs relied upon
the representation, which, it true, made the defendant, at least, holden
as indorser.  He cannot now be heard to say that the representation
was not true.  He is estopped.  He is not only estopped to deny
the demand which he represented had been made, but also he is
estopped to deny notice to himeelf, for that, as we have already seen,
was necessarily involved.  Such a representation of demand as he
made on the note, under the circumstances carried also a representa-
tion as to notice.  This ground of liability is not affected by the fact
that the note came into the hands of the heirs when long overdue,
and when, for that reason, they might be charged with notice of
infirmity. It rests solely upon the familiar principles of estoppel.

But the defendant savs further, that even it there were demand
and notice, still the demand was not seasonable.  And it is too well
settled to require the citation of authorities; that payment of a demand
note must be demanded within a reasonable time, or the indorsers
will be released.

There ix no evidence of any demand by Mr. Bryant in his lifetime,
a period of three months and a half.  Nor is there any evidence of
demand after his death until November 13, a period of nearly four
and one-half months.  During the first two months of this latter
period, however, there were no administrators, and therefore no one
authorized to make demand.

What is a reasonable time within  which payment must be
demanded, in order to hold an indorser, ix a matter of law.  (food-
win v. Davenport, 47 Maine, 112, 74 Am. Dec, 478, Tt is likewise a
matter of no little difficulty.  Said Justice RicE, in (foodwin v. Dar-
enport, supra, “the precise number of days, weeks or months, even,
which will constitute a ¢ reasonable time’ has never been, although a
question of law, judicially determined, but is made to depend upon
circumstances as variable and uncertain ax are the transactions and
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characters of men.”  Periods ranging from a few days to many
months have severally been held to be a ¢ reasonable time,” while in
other cases by the lapse of similar periods without demand, indorsers
have been released. It depends upon so many circumstances, to
determine what is a reasonable time in a particular case, that one
decision goes but a little way in establishing a precedent for another.”
Shaw, C. J., in Seaver v. Lincoln, 21 Pick. 267. '

The purpose of the note, and the intention of the parties respecting
it, are important factors. Was the note given in payment of indebt-
edness in the current course of business ?  If so, the natural presump-
tion would be that it was expected to be paid without long delay.
Or was the note given for a loan, and with interest?  If so, it is held
that the indorser remains liable without immediate presentment. 3
Randolph Commercial Paper, p. 82 ; 1 Daniel on Negotiable Inst. p.
451, The parties do not expeet immediate or early demand.  Such
a demand, if complied with, would defeat the very object of the loan.
It is held also that the provigion in a demand note for the payment
of interest is material, as raising the presumption that immediate pay-
ment was not intended by the parties. 3 Randolph on Commercial
Paper, 83, These views are well supported by authority.  Lock-
wood v. Crawford, 18 Coun, 361 5 Wethey v, dAndrews, 3 Hilly 582
Chertered Meveantite: Bank v, Dickson, L. R. 3 P (L5745 Cute v,
Putterson, 25 Mich, 191 ; Gascoyne v. Smith, 1 Me(. & Y. 338S;
Mervitt v. Todd, 23 N.Y. 28, 8O Am. Dee, 243 5 Parker v, Stroud,
98 N. Y. 379, 50 Am. Rep. 683.

The note in question here was given for a loan, and it bore intercst.
The interest was at lower rate than would have been recoverable had
no mention been made of the rate of interest. This fhct is itself
significant.  Ior if it was expected that the note was to be demanded
within a short time, would the parties have been likely to stipulate :
less rate than the statute rate?  Besides, the maker was a corporation
borrowing money.  The indorsers, some or all of them, were]the
officers of the corporation. Such was the defendant. Tt can hardly
be supposed that this money was hired with the expectation on the
part of any one concerned that payment of the note was, to be
immediately demanded or made, or, indeed, within any short period.
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We think, on the contrary, that the note given for a loan was
intended to be a continuing sccurity, an investment of’ a more or less
permanent character.  Being on demand, the holder might, if he
chose, demand payment at any time, but it was not expected that he
would make immediate or early demand. We think that he was not
required to do so, to hold the indorsers. In this view of the case, the
failure by Mr. Bryant to make demand in his lifetime was not
unreasonable. Nor did the defendant, as administrator, knowing as
we think he did that the note was intended as a continuing sceurity,
delay an unreasonable time in waiting until November 13, about two
months after his appointment, before making demand. And it ix
fair to assume that the defendant did not deem the delay unreason-
able, when he made the indorsement, “Demand made for payment,
Nov. 13,7947, It would be singular indeed if' it should be necessary
to hold that the defendant, whose duty as administrator it was not to
Iet himself escape liability as indorser, has escaped that liability by
negleet of duty as administrator.  So long as he stood in the threc-
fold capacity as treasurer, administrator and indorser, he should not
be said to have waited an unreasonable time, for every interested
party, so far ax concerns this case, assented to the delay.

Decfendeant defaudted.
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Ruasrorp Fanis Boom CoMPANY
UN,

Ruyrorp Farns Parkr CoMPANY.
Cumberland.  Opinion January 6, 1902,

Aceruing of Aetion.  dsswmpsit. Rent.  Boom Privilege.  Specially. . Luditor.
RN o 94,4 10, Spee. Loaors, 1887, ¢, 1247 1891, ¢. 148.

By an instrument under seal, the parties made an alternative contract with
wach other, relative to sorting, booming, holding and delivering the defend-
ant’s Jogs which should from time to time come into the plaintifi’s boom.
3y one alternative, it was provided that under certain contingencies, the
defendant should have the right, if it so elected, to take possession and
exercise control of the boom, piers and boomage rights of the plaintiff, and
“operate the husiness of receiving, sorting, holding and delivering logs and
lumber in the same manner as said Rumford Falls Boom Company is now
required to carry on said husiness.”  The contract further provided that in
the event of the defendant’s ““exercising the rights aforesaid, then it shall
collect the expense of receiving, holding, sorting and delivering such logx
and Twmber from such other firms and corporations’” as have acquired
rights relative to such hooming business, ¢ which expense shall include the
matters and things only for which said Rumford Falls Boom Company
would have been permitted to charge in the event of its operating said
business, and said Rumford Falls Paper Company shall pay said Rumford
Falls Boom Company its proportionate part of said 10 per cent upon said
apital stock.”  Elsewhere in the contract it appears that “said 10 per
cent of said capital stock,” meant 10 per cent each yvear on the capital
stock of the plaintiff’ company, which it wag agreed should at all times
equal, but at no time exceed, the net cost of the plaintift’s hooms, piers,
and so forth, including renewals, improvements, and additions, but exclud-
ing ordinary repairs.  The term “ proportionate part of said 10 per cent”” ix
elsewhere defined to he a proportion determined by the proportion which
the defendant’s logs and other lumber handled at that boom in any year
bore to the whole amount of logs and other lumber so handled. The
defendant, by virtue of the contract, operated the booms in 1893, 1894,
1895 and 1896. In 1894 and in 1895 all the loes and lumber handled be-
longed to the defendant. In 1893, two-thirds and in 1896, nine-tenths of
the logs and lumber handled belonged to the defendant. The plaintiff’s
hoomage works were already completed when the contract was made, but
no renewals, improvements or additions were made by it subsequently,
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Held ; that by virtue of R. 8., ¢. 94, 2 10, an action of assumpsit will lie to
recover the unpaid rental, though the parties have never been able to
agree upon the items which constitute the ‘“net cost;”” also that an action
begun in 1898 is not premature, though there had been no ¢ determina-
tion’”’ by the parties of the net cost of the works or of the proportion of
rent chargeable to the defendant.

An auditor to whom the case was referred found that the net cost of the
works was $29,300. The court is of opinion, that as to this matter, the
report of the auditor, which is prima facie proof, has not been impeached,
rebutted, disproved or controlled by the other evidence in the case, and
that it must stand as decisive.

Held ; that the plaintiff is entitled to recover of the defendant the full ten
per cent of the ‘“net cost,” or $2930, for each of the years 1894 and 1895,
when the defendant owned all of thelogs handled, and two-thirds of the
ten per cent, or $1953.33, in 1893, and nine-tenths of the ten per cent, or
$2637, in 1896, these being the ‘“ proportionate parts,”” ascertained from
the proportions which defendant’s logs bore to all the logs handled in
those years; and that the defendant is entitled to no more rental. Such
is the effect of the explicit language of the contract.

Held; that the contract, properly construed, furnishes no basis for the
recovery by the plaintiff on account of its claim for annual depreciation of
the booms. The plaintiff had agreed with its predecessor in title at all
times to ‘““maintain in good order and repair said booms and piers”” sub-
stantially as they were constructed. The plaintiff had also agreed with its
predecessor that it would ““ without discrimination or preference receive,
sort, hold, boom and deliver the logs and other lumber of all persons’ at
all times thereafter. The defendant, however, in these respects had agreed
with the plaintiff only to ‘‘operate said husiness as said Rumford Falls
Boom Company is now required to carry on said business.”” Ileld; that
the defendant’s agreement related only to the latter duty owed by the
plaintiff to its predecessor, viz: the operating of the business, and not to
the maintenance of the booms and piers in good order and repair. And
were it otherwise, the plaintiff’s remedy for this dlleged breach of contract
would be covenant broken, and not assumpsit, as in this case.

On report. Judgment for plaintiff.

Assumpsit on account annexed under R. S,, ¢. 94, § 10, for rent of
the booms and boom privileges of the plaintift' corporation at Rum-
ford Falls on the Androscoggin river. There were items of 12 1-2
per cent for depreciation, and also items of interest.

The contract under which defendants had occupied and operated
the booms was under seal. The case was sent to an auditor, at the
hearing before whom defendant did not appear. The report found
$34,140.30 in favor of the plaintiff. The auditor also found the net

VOL., XCVL 7.
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cost of the boom works was $29,300.  Defendant filed exceptions to
the report in which was incorporated a motion to set it aside. In
this court below, the general issue was plead by defendant with a brief
statement containing several items, among which was one setting out
in effect that the matters referred to in the writ were embraced in a
sealed instrument in which no liquidated sum was stated as rental;
and that, therefore, plaintiff should be confined to his action on the
covenant for damages to be determined according to the terms of the
agreement, the remedy in agsumpsit being misconeeived.

There was also an item in the brief statement setting out in effect
that said sealed instrument contained no provision for payment of any-
thing to plaintiff’ for depreciation of said boom, but that ten per cent
on the net cost of suid boom including repairs, ete., was specified in
said contract as the only pay the plaintiff was to receive as liquidated
and stated rental or any rental of said boom.

Incorporated with the brief statement was a motion for a non-suit
and one to set aside the auditor’s report.

Those portions of the contract concerning the construction of
which there was any controversy are set forth in the opinion.

JoWo Syimonds, D. W. Snow, (L S, Cook, C. L. Hutchinson ;
H. B. Cleares, (. S. Perry ; George ). Bisbee, for plaintiff.

Defendant had no right of exception to the auditor’s report. By
R. 8., e. 82, § 7, an auditor’s report may be re-committed, and the
auditor may be discharged and another appointed. The parties to
the suit have no power in the premises. Whatever action is taken
under this statute must be ordered by the presiding justice within his
discretion.

In the present case the defendant is not a party aggrieved under
R. S, c. 77, § 51, because he voluntarily and unconditionally suf-
fered a default before the auditor, and cannot, therefore, take excep-
tions to the auditor’s action or to the ruling of the presiding justice
thereon.  Woodman v. Valentine, 22 Maine, 401 ; Patten v. Starrett,
20 Maine, 145, 147.

The commission under which the auditor acted follows the lan-
guage of R. 8., c¢. 82, § 69, and he was not called upon to state
matters of law or evidence in his report.  Jones v, Stevens, 5 Metealf,



Me.] BOOM CO. v. PAPER CO. 99

373 ; Newell v. Chesley, 122 Mass. 522. The action was properly
brought in assumpsit under R. S., e. 94, § 10.

The auditor’s report makes out a prima facie case for the plaintiff
which must be overcome by evidence produced by the defendant. The
defendant has failed to do this'and the auditor’s report should stand.

W. H. Clifford, E. C. Verrill, Nathan Clifford ; Benj. Thompson,
for defendant.

The action must be dismissed. It is assumpsit when it should
have been covenant. The amount was not liquidated. Counsel
cited : 1 Chitty on Pleading, 16th Am. Ed. 13, 116, 121, 129, 132.
Hinkley v. Fowler, 15 Maine, 285; Dunn v. A. K. Motor Cb., 92
Maine, 165; Manning v. Perkins, 86 Maine, 419; Pope v. The
Machias Water Power Co., 52 Maine, 535. :

Plaintiff' should be non-suited.  Webber v. School District, 45
Maine, 299; Whittemore v. Merrill, 87 Maine, 456.

Motion for non-suit may be made after defendant has introduced
evidence.  White v. Bradley, 66 Maine, 254 ; Cooper v. Waldron, 50
Maine, 80, 82.

The plaintiff has blended in the same count covenant and assump-
sit and it would be erroneous to give judgment for plaintiff thereon.
Gould’s Pleading, pp. 214, 215, 219, 289, 290 ; Chitty on Plead-
ing, pp. 199, 222, 315, 353%, 469%, 475.  Richardson v. Welcome, 6
Cush., 331 ; Moore v. Knowles, 65 Maine, 497.

‘When the plea sets up misconception, abatement is unusual and
unnecessary.  Benthall v. Hildreth, 2 Gray, 288 ; Franklin Savings
Institution v. Reid, 125 Mass. 365, 367.

The points of a brief statement are equivalent to one or more spec-
ial pleas in bar. Potter v. Titcomb, 16 Maine, 425 ; Moore v, Knowles,
65 Maine, 497.

Any charge for depreciation is excluded by the terms of the cove-
nant into which the parties entered relative to use of boom by defend- .
ant.

Even if the action were sustainable, the plaintiff could only
recover—not ten per cent of the cost of booms and piers, etc., which
he has sued for,—but only such proportion of ten per cent of such
cost as the covenant provides defendant shall pay.
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Supposing, for the sake of this point, that the action could be main-
tained, plaintiff cannot recover on the merits because he has failed to
show in his evidence the net cost of booms and piers yearly and the
proportion of ten per cent on cost of booms and piers that defendant
should pay, and has failed to show that the same has ever been
determined.

Srrrine:  Wiswenn, . J., KMERY, WHITEHOUSE, STROUT,
SAVAGE, PowERs, JJ.

SAvVAGE, J.  Assumpsit for the recovery of the rental of plaintiff’s
boom for the seasons 1893, 1894, 1895 and 1896, and twelve and
one-half’ per cent of the net cost of the booms for depreciation each
year. The case was first sent to an auditor, who reported in favor of
the p]aintiﬂ; for the full amount of the claims sued, with interest,
amounting in all to $30,641.94 at the date of the writ, January 12,
1898. The case now comes before us on report of the evidence
below, including the rveport of the auditor. That report affords
prima facie proof that the plaintift is entitled to recover the full
amount in suit, and unless impeached, rebutted, disproved or con-
trolled, it should be decisive.  Howard v. Kimball, 65 Maine, 308.
And we think that the auditor’s report, in so far as it depends upon
a correct determination of the facts, is not impeached, rebutted or
disproved by the evidence. But in so far as it depends upon the
correct construction of the contract on which this right of action is
based, we think it ix controlled and should be modified in certain
particulars.

The rights of the parties depend upon and are controlled and
limited by the provisions of a certain contract, under seal, entered
into between them on July 25, 1893. Previous to that time, in
1887, and in 1891, the legislature had given to Hugh J. Chisholm
and Charles D. Brown and their assigns the right to build dams,
piers and booms in the Androscoggin River above and below the
Great Falls at Rumford, for booming and holding booms, spars and
other lumber, and to demand and receive a reasonable toll from the
owners of logs boomed by them.  Private and Special Laws of 1887,
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c. 124 ; Private and Special Laws of 1891, ¢. 148.  In 1890, Chis-
holm and Brown conveyed these boomage rights to the Rumford
Falls Power Company, and in 1892-1893, that company built the
piers and booms which are in controversy in this suit. After they
were completed, the Rumford IFalls Power Co., July 12, 1893, con-
veyed them, with boomage rights and privileges, to the plaintiff.
Then, thirteen days later, the plaintiff and defendant entered into the
sealed contract which is now before us for construction.

By one set of its provisions, the plaintiff agreed to boom, sort, hold
and deliver all of the defendant’s logs which came into the plaintiff’s
boom; and in consideration thereof, the defendant agreed to pay
annually to the plaintiff’ “the net expense of delivering its logs and
other lumber as herein provided, and its proportion of the net expense
of holding, sorting and booming all logs and other lumber coming or
driven into said booms each year plus its proportion of ten per cent
upon the capital stock of the Rumford Falls Boom Company then
issued and outstanding, which capital stock shall at all times equal,
but not at any time while this agreement is in force, exceed the net
cost, including renewals, improvements and additions, but excluding
ordinary repairs of said booms and piers, such proportion to be deter-
mined by the proportion which its logs and other lumber handled at
Rumford Falls that year bears to the whole amount of logs and other
lumber handled by plaintiff in these booms.”

By a further provision in the contract, it was agreed that if the
defendant should, in any one season, own or control the largest
quantity [that is to say, larger than the quantity of any other log
owner] of logs and lumber to be reccived, held, sorted and delivered
at these booms, then for that season, and for subsequent seasons, so
long as the same condition continued, the defendant should have the
right, if it so elected, to take possession and exercise control of the
boom, piers and boomage rights of the plaintiff, and “operate the
business of receiving, sorting, holding and delivering logs and lumber
in the same manner as said Rumford Falls Boom Company is now
required to carry on said business.”

It is conceded that the condition provided for in this last paragraph
did arise, and that the defendant did take possession and exercise
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control of the plaintiff’s piers and booms, and did operate the boom
business in said booms, for the seasons of 1893, 1894, 1895 and 1896.

And the contract further provided that in the event of the defend-
ant’s ¢ exercising the rights aforesaid, then it shall collect the expense
of receiving, holding, sorting and delivering such logs and lumber
from such other firms and corporations” as have acquired rights
relative to receiving, sorting, holding and delivering logs and Jumber,
“which expense shall include the matters and things only for which
said Rumford IFalls Boom Company would have been permitted to
charge in the event of its operating said business, and said Rumford
Falls Paper Company shall pay said Rumford Falls Boom Company
its proportionate part of said 10 per cent upon said capital stock.”
This last provision clearly relates back to the earlier clause in the
contract touching the compensation to be paid by the defendant in
case the plaintiff’ operated the business.

This contract as a whole is in the alternative. It provided for a
contingency when the boom business might be operated by the plain-
tiff, and for another contingeney when it might be operated by the
defendant. We are only concerned with the latter contingency. It
did arise, and the defendant did take possession and carry on the
business.  When this contingency arose, and the defendant exercised
the option of taking possession and operating the business, the con-
tract, as we construe it, became effective as a lease. The plaintiff
was the lessor, the defendant was the tenant, and the agreed rental
was a proportional part of ten per cent of the net cost of the booms,
piers and other boomage works of the plaintiff, including renewals,
improvements and additions, but excluding ordinary repairs, which
proportional part was to be determined by the proportion which the
logs and lumber of the defendant bears in any year to the whole
amount of logs and other lumber handled at Rumford Falls that year
in and by such boom.

Such being the rights of the parties with respect to rental, and the
rent not having been paid, is the plaintiff’ pursuing a proper remedy ?
The learned counsel for the defendant strenuously urges that this
action is both misconceived and premature ; that the action should
have been covenant broken rather than assumpsit ; and that even if



Me.] BOOM (0. ¢, PAPER (0. 103

assumpsit might in general lie for the recovery of rent, under R. S,
c. 94, § 10, yet that it will not lie in this case until the net cost of the
plaintiff’s works has been determined by mutual agreement, and so
likewise of the proportionate share of the ten per cent to be paid;
that the determination of these facts is a prerequisite to a right of
action in assumpsit, and that in case of failure of such determination,
the plaintiff’s only remedy is by action for damages for breach of
covenant. The defendant further contends that until such determi-
nation there is nothing due «s rent, and that the statute does not
apply unless the rent due is a definite and liquidated sum.

On the contrary, we think the statute referred to is applicable to
the facts of this case. It provides that “sums due for rent on leases
under seal or otherwise may be recovered in an action of assumpsit.”
To be sure, the recovery must be for a “sum due.” And it may be
conceded, following the analogy of actions of debt for rent reserved
in leases under seal, that the sum must be certain, or one that can be
made certain. Taylor’s Landlord and Tenant, 6th Ed. § 616. But
that does not mean that the actual amount due must have been agreed
upon. It is sufficient if the definite elements of which it is composed
are agreed upon, or if a certain basis of computation is agreed upon.
‘What remains will be merely a computation. Nor does the basis
become indefinite or uncertain, in legal contemplation, because the

_ parties may afterward disagree about the items which composed it.

In this case the basis for rental agreed upon was certain, or could
be made certain by computation. It was ten per cent of the net cost
of the boomage works then just completed. When this contract was
made, every pier had been laid, every boom stick had been strung,
every dollar had been expended. The net cost was then ascertaina-
ble by computation. True the parties might afterwards dispute

“about what items should enter into the net cost. The lessor might
claim more than the tenant would be willing to allow. Controversy
and litigation might ensue. But that would not alter the fact. The
net cost had become fixed, and was subject to no contingencies. And
the “net cost,” which was the basis for computation of rent at the
date of the lease, remained unchanged during the entire period of the
defendant’s occupancy. It does not appear, and it is not claimed
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that “any renewals, improvements and additions” were made at the
expense of the lessor during the tenancy. There was, therefore, no
uncertainty in this respect in any year’s rental.

But the proportion which the defendant’s logs bore to the whole
amount of logs handled differed from year to year. Still, if, as the
defendant claims, it is lable in any cvent only for its proportion of
the ten per cent of the net cost, that proportion was easily ascer-
tainable by count or measurement. In that case the rent would be
fixed cach year by an ascertainable, computable proportion. We,
therefore, think that this ground of defense fails, and that assumpsit
is maintainable.

Nor is the action premature. There is nothing in the contract
which can be construed as requiring a ¢ determination,” by mutual
agreement, of the net cost of the works, or of the proportion of rent
chargeable, as a prerequisite to right of action. The contract uses
the word ¢ determine” or an equivalent expression only once, and
that is when it says that the defendant’s proportion of the net
expensc of booming and of the ten per cent of the net cost are
“to be determined by the proportion” which its logs: bear to the
whole amount of logs handled. The word here means simply
ascertained or computed. It certainly does not imply any mutual
action or agreement by the parties. It was agreed that settlements
were to be made on or before the first day of December in each year.
The annual rental became due, therefore, on the first day of each
December, and suit begun afterwards would not be premature.

The right to maintain the action being settled, the remaining ques-
tion is, how much is recoverable. The first disputed element in the
amount of rental is the net cost of the construction of the booms and
piers. The auditor must have found the net cost to be $29,300, of
which ten per cent would be $2930. We do not think the prima
facie effect of this finding is overcome by any evidence in the case.

We will notice some of the objections. Among other things, the
defendant objects to the allowance of the cost of a stiff boom, on the
ground apparently that it was or became useless. This boom, how-
ever, was a part of the structure when it was leased to the defendant,
and its cost necessarily entered into the entire net cost. The con-
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tract did not exclude from the net cost, the cost of such things as did
not turn out to be useful.

Again, the defendant objects to the price charged for stone used in
filling certain piers, on the ground that the Rumford I‘alls Power
Company, which built the piers, had taken the stone from an excava-
tion which they made in building the dam at Rumford; that the
stones excavated and afterwards used in the piers, represented a part
of the expense of building the dam, and should not be charged to the
booms. But from whatever source the Rumford Ialls Power Com-
pany obtained these stones, it does not appear that they have charged
more than it would cost to obtain other stone for the same purpose,
or more than they were fairly worth, under the circumstances. Had
there been no use for these stones, they might have been worthless,
or even it might have cost the company something to get them out
of the way. But a use for them appeared, and the company had a
right to take advantage of it.

Again, the defendant objects to a charge of engineering, on two
grounds; first, that the work was not well done, and secondly, that
the engineer was the regular enginecr of the Rumford Falls Power
Company in its other business, and received a stated salary from
them, and that nothing extra was paid to him on account of engi-
neering done for the boom. Neither ground is tenable. The work
had all been done before this contract had been made, and, good or
bad, had entered into the net cost. And if the Power Company
employed its regular engincer in thig outside, extra work, it surely
may charge this extra service on the booms to the boom account.

Such are the chief objections offered to the net cost as found by
the auditor. It is not necessary that we should discuss the other
objections specifically.  We have carefully examined them, and we
find them unavailing.

It is plain that the entire annual rental of the booms and piers
was conceived to be ten per cent of their net cost. If the plaintiff
operated the business, the defendant was to pay its proportion of
the ten per cent, and presumably the other log owners using the
boom would pay the remainder. So if the defendant operated the
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business, it was to pay its ¢ proportionate part of said ten per cent.”
‘What is that proportionate part ?

Now the case shows that the defendant owned all of the logs hand-
led in 1894 and 1895, but not all in 1893 and 1896. Nevertheless,
the plaintiff’ contends that it is entitled to recover the entire ten per
cent of the defendant for the years 1893 and 1896, as well as for the
years 1894 and 1895. The plaintiff’s theory is that the contract
fairly construed means that when the defendant was sole tenant and
in sole possession and operation of the booms, and when it alone was
entitled to collect payment from the other owners of logs, the “pro-
portionate” part of the ten per cent would be the whole, that any
other construction would put the booms and piers in the possession
of the defendant, with authority to collect from the owners of logs
boomed, and leave the plaintiff no remedy whatever. This construc-
tion, unfortunately for the plaintiff, has little in the contract to stand
upon, and we cannot extend or enlarge the contract. The contract
contemplates that if the defendant took possession at all, it was to
take sole possession, and that its right to take possession was not to
be deferred until it owned all of the logs to be handled, but only until
it owned the major part of them. DBy taking possession, it assumed,
so the contract in substance provides, the duties incumbent upon the
Boom Company, of booming the logs of other owners. It was
obliged to receive, sort, hold and deliver their logs and lumber.
Now all through this contract the clements of expense to the log
owner are twofold ; first, the net expense of operating for that year,
and secondly, ten per cent of the capital stock, or net cost of struc-
tures.  Such would have been the basis of settlement between these
parties, in the event that the plaintiff had operated the business.
But when the defendant took possession, it paid all operating ex-
penses, and so was entitled to collect from others their shares of the
operating expenses. As the contract says, it “shall collect the
expense of receiving, holding, sorting and delivering such logs and
lumber from such other firms and corporations.” That is, it could
so reimburse itself for expenses incurred on account of the logs and
lumber of others.  This language by its very terms relates to current
operating expenses. It relates to the expense of receiving, holding,
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sorting and delivering logs and lumber. 1t does not authorize the
defendant to collect from others any part of the ten per cent, for that
is not an operating expense, but is an increment to capital. Nor can
this construction be enlarged by the sentence in the same paragraph
which reads, “which said expense shall include the matters and
things only which said Rumford Falls Boom Company would have
been permitted to charge in the event of its operating said business.”
This is an expression of limitation, rather than enlargement. If any
doubt remains, we think it should be removed by a consideration of
the final clause of this paragraph, the clause which embodies the
defendant’s agreement to pay rent.  What is that clause and what is
that agreement? Tt is this :—“And the said Rumford Falls Paper

Jompany shall pay caid Rumford IFFalls Boom Company its propor-
tionate part of said ten per cent upon said capital stock as aforesaid.”
This is express, and clear, and definite.  As the defendant is not
bound, or even authorized by the contract, to collect proportionate
parts of the ten per cent from others, so it has not bound itself to
pay any more than its own proportionate part of the ten per cent.
Had it appeared, however, that the defendant had actually received
proportions of this ten per cent from others, there is no doubt it
might have been liable for it in this action under the count for money
had and received. But that fact does not appear. The contrary,
rather, does appear. .

We do not need here to consider how the plaintiff is to collect the
balance of the ten per cent.  The original charter authorizes the col-
lection of a “reasonable toll,”” but how so much of “reasonable toll”
as exceeds current operating expenses may be collected of other log
owners during the existence of this contract, is not before us now.

The contract defines ““proportionate part” to mean the proportion
which the defendant’s logs bore to all the logs.  The evidence' is not
full or satisfactory as to what that proportion was, but it is all that
the parties have given us. One witness, introduced by the plaintiff,
swore that in the season of 1893 two-thirds of the logs handled
belonged to the defendant, and one-third to others; that in 1894 and
1895 all belonged to the defendant; and that in 1896 nine-tenths
belonged to the defendant and one-tenth to others. Although this
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was merely an estimate of the witness, it appears that this witness
was in position to be able to make a fair estimate. Besides, his esti-
mate is not disputed in this case. I or these reasons, we assume it to -
be true.

Accordingly, the plaintiff is entitled to recover upon its items of
rent as follows:—

For the season of 1893, two-thirds of $2930,  $1,953.33

For the season of 1894, 2,930.00
For the season of 1895, 2,930.00

Ior the season of 1896, nine-tenths of $2930,  2,637.00

, $10,450.33

Upon these sums, we think the plaintiff may recover interest from
the times they severally became due under the contract, namely,
December first each year. Swett v. Hooper, 62 Maine, 54; Maine
Central Institute v. Haskell, 73 Maine, 140 ; Taylor’s Landlord and
Tenant, 6th Ed., § 615.

The plaintiff has also sued to recover for depreciation of the booms
each year. And it bases its right to recover for depreciation upon
the clause in the contract which provides that the defendant “shall
have the right if' it so elects to take possession and exercise control of
the booms and piers and other property and rights of said Rumford
Talls Boom Company and operafe said business as scaid Rumford
Falls Boom Company s now requived to carry on sald  business.”
What was the manner in which the Rumford Tfalls Boom Company
was required to carry on said business? In answer, the learned
counsel for the plaintiff call our attention to a provision in the deed
of these piers and booms from the Rumford Falls Power Company
to the plaintiff, which reads as follows:—¢“This deed is made, given
and accepted upon the express condition that said Rumford Falls
Boom Company, its successors and assigns, shall and will at all times
hereafter maintain in good order and repair said booms and piers
substantially as at present constructed, and will and shall at all times
hereafter, and without discrimination or preference, receive, sort,
hold, boom and deliver the logs and other lumber of all persons,
firms or corporations doing business at Rumford Falls upon the
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request of such persons, firms or corporations.” The plaintiff claims
that the covenant relied upon in the contract relates to the duty
imposed upon the plaintiff by the deed to keep the booms and piers
in good order and repair. The argument of the plaintift' seems to be
that by allowing the booms to grow old and depreciate, the defendant
has not kept its agreement, and that damages for the breach are
recoverable.

Even if the plaintiff”s premises are correct, we think it would be a
sufficient answer to say that the remedy for such a breach would be
covenant broken, and not assumpsit.  Dunn v. Auburn Electric Motor
(0., 92 Maine, 165. But as the question has been fully argued,
we go farther, and say that we think that the construction placed
by the plaintiff on this clause in the contract iz not the correct one.
By the deed referred to, the plaintift was placed under two obliga-
tions. One was to maintain the booms and piers in good order and
repair, and the other was to receive, sort, hold, boom and deliver
logs and other lumber without diserimination or preference. The
latter relates to the manner of operating the business.  The clause in
the contract relied upon by the plaintiff seems to relate specifically
to this latter duty. It says in so many words, that the defendant
shall “operate the business of receiving, sorting, holding and deliver-
ing logs and lumber in the same manner as said Rumford Falls
Boom Company is now required to carry on said business.”  There
are no apt words by which this obligation can be extended to the
duty of keeping the booms in good order and repair. We do not
think such a construction is permissible.  The auditor, therefore,
erred in allowing the items for depreciation, and his report must be
controlled by the true construction of the contract. The plaintiff is
entitled to recover only for the rent and interest thereon, as herein-
before stated.

Judgment for plaintiff for $10,450.50, and interest,
on the several instalments of rent from the tines
they vespectively became due, viz: on $1953.33
Jrom Dec. 1, 189.3 ; on $2930 from Dee, 1, 1894 ;
on $2930 from Dec 1, 1895 ; and on $2637 from
Dee. 1, 1896,
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THE MrtsripgE & CHERRYFIELD Enecrric R. R. Co.,
APPELLANTS.

Washington.  Opinion January G, 1902.
) 1 YL,

Location of Street Railroad.  Appeal from Municipal Officers.  Ways.  ITdasements.
sminent Domain.  Stat. 1893, ¢. 268, 5 6. Stat. 1899, c. 119, § 2.

1. In an appeal based upon the alleged neglect or refusal of municipal
ofticers to approve the proposed route of an electric railroad company,
under the provisions of ¢. 268, 2 6, of the Public Laws of 1803, as amended
by ¢. 119, 2 2, Public Laws of 1899, relating to the organization of street
railroad companies, it is necessary that enough should be alleged to show
that the court has jurisdiction and that the appellant had the right to
apply to the municipal officers for an approval of its route. But it is not
necessary to allege all the steps by which the appellant obtained that right.
The statute gives that right to every ¢ corporation organized’”’ thereunder.
Under the statute as it existed when the appellant campany was organized,
as preliminary to organization, it was necessary that the Railroad Com-
missioners should determine that public convenience required the con-
struction of the railroad. But it is unnecessary to allege specifically in an
appeal like this one, that the railroad commissioners had so determined,
for it is necessarily implied in the expression ¢ corporation organized” or
in any expression meaning substantially the same, as in the one used in
this appeal.

2. Tt being argued that 7 1 of ¢. 119 of the Laws of 1899 is unconstitutional,

the court without considering that question, holds that whatever might

be the construction of that section, with respect to the mooted question
of constitutionality, section two of the same chapter upon which the appli-
cation and appeal in this case are based, stands in full force.

The court holds that e. 119, 2 2, of the Public Laws of 1899, relating to the
route and location of street railroads in the ways and streets of a town,
to the approval thereof by the municipal officers, and to appeals from
their action or refusal to act, is not unconstitutional as being beyond
legislative authority or as being arbitrary and unjust, or as permitting
the property of towns to be taken for street railroad purposes without
just compensation. The public has a mere easement in land taken and
condemned for a highway, or townway. It has the right to use it in
certain ways. Within the scope of the easement, the public which acts
through the legislature, may regulate and control, may extend or diminish
the public uses, as it sees fit.

[

The legislature has authority even to regulate and control towns themselves.
23 3 2
For towns are hut subdivisions of political government created by the
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legislature, The operation of a street railroad is an appropriate public use
of a street.

While a town is charged with the performance of many duties with respect
to roads, and possesses a qualified control over them, it does not own
them. When the legislature authorizes a new method of use of the public
easement in a way, a town has no such property interest in the way, as
will entitle it to pecuniary compensation, nor has an injury heen done to
it, of which it can properly complain.

Exceptions by appellees.  Overruled.

This was a complaint under Stat. 1893, ¢. 268, § 3, asamended by
Stat. 1899, c¢. 119, § 1, on appeal from the municipal officers of the
town of Milbridge, who, it was alleged, refused and neglected to
approve the route and location of the appellant’s street railroad in
the streets and highways of the town of Milbridge in the county of
Washington for more than thirty days after the railroad company’s
application to them therefor was presented.

The municipal officers of Milbridge filed & demurrer to the com-
plaint.  The demurrer was overruled at nisi prius and appellees took
exceptions.

1L I Gray, for appellees,

The complaint must allege that all steps leading up to the
appeal and essential to it have been taken.  Such matters are juris-
dictional.

The complaint is defective because it nowhere alleges that the
railroad commissioners found that public convenience required the
construction of’ the road.

If the statute is construed to give to any board or committee the
absolute power, against the wishes of the town, to locate a railroad
in its streets, making no provision as to compensation or expense
of repairs of the streets and without right of appeal, then it is
unconstitutional.  Constitution of Maine, Art. 1, §§ 20, 21.  Boone
on Corporations, § 11, and cases cited.

E. A. Hubbard, F. I. Campbell and J. O. Bradbury for appellant.

The important facts to be alleged in the complaint are the request
to the town officials for approval of location and their refusal, and
a description of the route granted, defined by certain roads and
streets.
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There must be some tribunal to finally settle all the matters, and
the rights of the public arc well protected by the tribunal estab-
lished by law.

A street railroad is as much for public convenience and public
interests as for corporate profit. The public interests are well
protected by the action of a lawfully constituted tribunal like that
provided by the statute.

SrrriNe:  Wiswernn, C. J., EMERY, WHITEHOUSE, SAVAGE,
FoaLER, Prasopny, JJ.

Savacr, Joo This is an appeal based upon the alleged neglect or
refusal of the municipal officers of” Milbridge to approve of the pro-
posed route and location of the appellant company in certain streets
and ways in the town of Milbridge, and is controlled by the pro-
visions of chap. 268, § 6, Public Laws of 1893, as amended by chap.
119, § 2, Public Laws of 1899, relating to the organization of street
railroad companies.

The appellees have demurred.  And they scek to =ustain their
demurrer first upon the ground that it is nowhere alleged in the
appeal that the railroad commissioners had determined that public
convenience required the construction of the railroad.  The appellees’
position is that such determination is & necessary prerequisite to any
proceedings by the railroad company under charter or certificate of
organization; that without such determination the company obtained
no franchise, and no right to call upon the railroad commissioners or
* the municipal officers of Milbridge for an approval of its route and
location; that the municipal officers of Milbridge had no jurisdiction
in the premises, and no authority to act upon the railroad company’s
application to them; and that this court has no jurisdiction on appeal.
In short, the appellees say that the determination by the railroad
commisgioners that public convenience requires the construction of
the railroad is an essential jurisdictional fact, and, hence, that it must
be averred.

Tt is undoubtedly true that in proceedings of this character enough
must be directly alleged to show that the court has jurisdiction, I’ct-
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tengill v. County Comnissioners of Kennebee, 21 Maine, 377 ; and if
there be an omission to allege any fact without which the court
would not have jurisdiction, advantage may be taken of the omission
by demurrer, or upon a motion to dismiss. Rines v. Portland, 93
Maine, 227. It is also true that, under the statute in question, it
was essential that the railroad commissioners should find that public
convenience required the construction of the railroad, before the rail-
road company could do any business. It was preliminary even to
complete organization.  Portlund Railroad Ftension Co., Appellants,
94 Maine, 565. The amendments to this statute, chap. 187, Public
Laws of 1901, do not affect this case.

Now while it is necessary for the appeal to allege enough to show
that the appellant had the right to apply to the municipal officers for
an approval of its route, it is not necessary to allege all the steps by
which the appellant obtained that right.

The statute regulating such an application and appeal, Public
Laws 1899, c. 119, § 2, gives that right to every “corporation organ-
ized” under the provisions of chapter 268 of the Public Laws of
1893. It does not require the appeal to set forth the steps which
led up to the organization. It would have been sufficient for the
appellant to have alleged simply that it was a “corporation organ-
ized” under the statute referred to. Under such an allegation, all
things essential and preliminary to lawful organization would be
presumed, so far as averment is concerned, and no specific allegation
would be necessary.  MeClinch v. Sturgis, 72 Maine, 288.

As preliminary to the organization of such a corporation under the
statute of 1899, it was essential that the railroad commissioners
should find not only that public convenience required the construc-
tion of the railroad, but that all the provisions of §§ one and two
of Public Taws of 1893, chap. 268, had been complied with,
that is, that at least five persons, of whom a majority were citizens of
this state, had made and signed proper articles of association, that
not less than four thousand dollars of capital stock for every mile of
road proposed to be constructed had been subseribed for in good faith
by responsible parties, and five per cent paid thereon in cash to the
directors, and that a majority of the directors had made the affidavit

VOL. XCVI 8
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required by section two. The determination of all of these facts was
preliminary and essential to the organization of the company. DBut
in an appeal like this it is no more necessary to allege as to the find-
ing of public convenience than as to any other of the findings.
They are all implied in the expression “corporation organized.”

The appeal before us not only alleges that the appellant is a “cor-
poration duly organized and established in conformity to the laws of
the state of Maine,” in the year 1900, but it also sets forth at length
the Secretary of State’s official certificate of its organization. This
certificate is the official cvidence that the appellant is a “corporation
organized” under chap. 268 of Public Laws of 1893, and hence
authorized to make application to the municipal officers for approval
of a proposed route, and to appeal, if’ they neglect or refuse to act.
Moreover, the allegation that this electric railroad company was
“duly organized and established in conformity to the laws of the
Stgte,” in 1900, necessarily means that it was a “corporation organ-
ized” under the statutes of 1893 and 1899, already referred to,
because there were no other laws in force at that time under which
an clectric railroad company could be organized. This contention of
the appellees fails.

In the next place, the appellees contend that the provisions in
§ 3, of ¢. 268, of the Public Laws of 1893, as amended by § 1,
of . 119, of the Public Laws of 1899, relating to appeals from
the railroad commissioners on the question of ¢ public convenience,”
were unconstitutional, and upon this hypothesis their learned counsel
argues that the whole section, so far as it requires the railroad
commissioners to make any finding upon the question of public
convenience, was inoperative and void. Without assenting to this
proposition in the least, and without any consideration whatever of
the constitutional question suggested, it is only necessary to say that,
if the appellees’ conclusion were correct, it would furnish one more
reason for omitting from this appeal any specific reference to any
finding respecting public convenience. If the commissioners were
not authorized to determine whether public convenience required the
construction of the railroad, certainly no allegation concerning it,
specific or implied, was necessary in the appeal from the action or
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non-action of the municipal officers. Besides, whatever might be
the construction of § 1, ¢. 119, of the Laws of 1899, upon the ques-
tions mooted, § two of the same chapter, upon which the application
and appeal in this case are based, stands in full force.

Lastly, the appellees claim that the statute, Public Laws 1899,
c. 119, § 2, is ““arbitrary, unjust, unconstitutional and void” in that
it gives a street railroad company “the right to locate in the strects
of a town with no provision for compensation,” to the town, “and no
provision for the protection of the town in reference to laying tracks,
expense of repairs, widening the streets and clearing of snow ; and
also gives a committee of three men power against the wishes of a
town to locate in any of its streets, in any position of the street, with
no right of appeal.” The authorities cited by the appellees do not
sustain this contention, nor do we think any can be found that will.
This claim arises, probably, from a misconception of the relation
which a town bears to the public ways within it.  When land is
taken and condemned for a way, it becomes subject to a public ease-
ment or servitude, while the title remains in the original owner.
The public has entire control of the casement thus acquired, and
may regulate and extend the public use, within the scope of the
easement, in whatever manner it pleases. The public acts through
the legislature. The legislature may thus regulate not only the
method and extent of such lawful public uses of ways in towns,
but it has the power to regulate and control even the towns then-
selves. It creates the towns as subdivisions of’ political government,
and may dissolve them. It bestows upon them certain powers. It
charges them with certain duties. These duties may be enlarged or
diminished, and these powers may be increasel or restrained, in
accordance with the judgment of the legislature. These principles
are of general acceptation.  No. Yarmouth v. Skillings, 45 Maine,
133, 71 Am. Dec. 530. A town iz charged with the performance
of many duties with respect to roads, an:d it may possess a ualified
control over them, but it does not own them. The legislature may
increase its duties and its burdens with respect to them; it may
diminish its power of control. These are matters of public policy,
of which the legislature is the judge.  And when the legislature
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authorizes a new method of use of the public easement in such a
road, a town has no such property interest in the road as will entitle
it to pecuniary compensation, nor has an injury been done to it, of
which it ean justly complain.

It is too well settled to be questioned that the ordinary operation
of a street railroad, which is a quasi public use, is a use of the street
appropriate to the character of the easement or servitude which the
public holds. It imposes no additional burden upon the abutter, and
is no new taking of land for which he may recover additional com-
pensation.  Briggs v. Lewiston & Aubwrn Horse Railroad Co., 79
Maine, 363, 1 Am. St. Rep. 316; Taylor v. Portsmouth, Kittery &
Yorte Street Railway, 91 Maine, 193, 64 Am. St. Rep. 216. It is
entirely competent for the legislature to authorize such a use, and
preseribe its method and extent.

While the objections to the statute which are now under consider-
ation for the most part involve questions of policy rather than those
of constitutional law, it is not improper to observe that although it is
the privilege of a street railroad company to select its proposed route
and location, that selection is of no avajl unless it is approved by the
municipal officers; or if' they fail to perform their duty, and neglect
and refuse to act, still the selection of the railroad company goes for
naught, unless it is approved by an independent, impartial tribunal
appointed by the court. 1iven then the selection is not effective until
approved by the railroad commissioners.  Public Laws of 1899, c.
119, § 2. There is no merit in this contention of the appellees.

Liveeptions overrided.
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BobweELL WATER PowgR Co. vs. OLp Towx Ernrcrric Co.
Penobgeot.  Opinion January 8, 1902,

Electricity.  Forcible Entry and Detuiner.  Leuse.  Fiatures.  Quasi Public
Corporations.  R. S., c. 94,4 1.

R. 8., . 94, 2 1, which provides that an action of forcible entry and detainer
may be maintained against a tenant holding under a written lease, ““‘at the
expiration or forfeiture of the term, without notice, if commenced within
seven days from the expiration or forfeiture of the term,” is applicable
where such tenant is a quasi public corporation, engaged in the business
of supplying electricity, for lighting and other purposes, to municipalities
and their inhabitants.

The lease, in this case, from the landlord to the tenant, contained this pro-
vision: ‘At the termination of this lease the said Bodwell Water Power
Company (the landlord) shall at its option either buy or allow to be removed
the property of said Old Town Electric Company.”

Held ; that the only purpose or effect of this provision was to give the tenant
a right to remove its property after the term provided in the lease had
expired, unless the landlord exercised its option to purchase, a richt which,
without this clause, the tenant would not have had; that it did not post-
pone the expiration of the term beyond the time provided in the lease,
nor prevent the maintenance of this action of forcible entry and detainer
commenced within seven days from the expiration of such term.

On report.  Judgment for plaintift.

Forcible entry and detainer brought to recover possession of a
mill-site adjacent to the dam of the plaintift company on the Penob-
scot river at Milford.

The case came to this court below on appeal from the Old Town
Municipal Court.

Defendant company had erected its own building on the demised
premises and placed therein its own machinery of the usual kind for
generating clectricity, which it was engaged in supplying for lighting
and power purposes in Old Town, Milford and vicinity.

By a clause in the lease the plaintifl’ company was given the option
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at the end of the term to buy the defendant company’s property or
allow it to be removed.

Prior to the commencement of this suit no steps had been taken by
plaintift’ company under this clausc.

(. 1. Bartlett, for plaintift.

It was the option of plaintiff to buy, not that of defendant to retain
possession.

The action ix not premature. Franklin Land, 3L and Water
Company v. Curd, 84 Maine, 528.

Until the defendant set a price on its property, it is submitted that
the plaintift’ could not know whether it would buy or not.  Therefore
plaintiff could not give a notice that it was willing to buy.

The service of the writ was notice to the defendant that plaintiff
did not care to buy.

The election by plaintift not to buy was final and cannot be
revoked.  Bryant v. FKrskine, 55 Maine, 153,

The landlord never agreed to purchase at all, but only agreed to
allow the tenant to remove its property at the termination of the
lease. ‘

Wo I Powell;  Alphonso A, Wymean of the Boston bar, for
defendant.

Defendant ix a quasi public corporation and the law puts upon it
unusual and extraordinary burdens to serve the public faithfully and
impartially and at reasonable rates.  And this is a duty the perform-
ance of which may be enforced by the courts.  The Brunswick Gas,
Light and Power Co. v. The United Gas, Fuel and Light Company,
S3 Maine, 532, 35 Am. St. Rep. 387,

The action is prematurely brought. A lease is construed in favor
of the lessee when words are doubtful.  Sweetser v. MeKenney, 65
Muaine, 225; Cook v. Bisbee, 18 Pick. 527,

What would be a reasonable time for removal would depend upon
all the circumstances in the case, the character of the business of the
defendant company, and the season of the year when the lease expired.
Howe v. Huntington, 15 Maine, 350; Saunders v. Curtis, 75 Maine,
493; Chapman v, Dennison Co., 77 Maine, 205; 1 Washburn on
Real Property, 292.
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Under the clause in the lease it devolved upon plaintiff to notify
the defendant of its election not to buy and request the removal.
Counsel also cited Holsman v. Abrams, 2 Duer, (N. Y.) 435.

SirTING : WiswernL, C. J., EMERY, WHITEHOUSE, STROUT, SAV-
AGE, PowErs, JJ.

WisweLr, C. J. Action of forcible entry and detainer.

By a written lease dated Dec. 1, 1889, the plaintiff’ leased to the
defendant the premiscs, possession of which is sought to be recovered
in this action, for a term of ten years from that date. During the
continuation of the term of the original lease, the parties by an inden-
ture extended the term for one year from Dec. 1, 1899, subject to
all the terms, provisions, restrictions and agreements of' the original
lease. The extended term, therefore expired on Dee. 1, 1900.

On Dec. 7, 1900, within seven days from the cxpiration of the
term, this process was commenced by the plaintift. By R. 8., ¢. 94,
§ 1, it is provided that the process of forcible entry and detainer may
be maintained, “against a tenant holding under a written lease or
contract, or person holding under such tenant, at the expiration or
forfeiture of the term, without notice, it commenced within seven
days from the expiration or forfeiture of the term.”

It is urged in defense that this process cannot be maintained, or
that it was prematurely commenced, for two reasons.  First, because
the Oldtown Klectric Company, the defendant, is a quasi public cor-
poration, being engaged in supplying electricity to the city of Old-
town and the towns of Milford and Orono, and that inasmuch as the
Iaw puts upon such corporations unusual and extraordinary burdens,
this statute, which allows the commencement and maintenance of this
process against a tenant holding under a written lease, without notice,
if commenced within seven days from the expiration of the term, does
not apply when the tenant is a corporation of this character. We
are unable to read into the statute any such exception, and we know
of no reason why the owner of land leased to such a corporation
should not have the same rights as other landlords. If, however,
there is any such reason it should be made to appear to the legisla-
ture and not to the court,
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Next, it is urged that this process was prematurely brought
because of the following clause in the original lease, which, of course,
was equally in force during the extended term : “At the termina-
tion of this lease the said Bodwell Water Power Company, shall at
its option either buy or allow to be removed the property of said
Old Town Electric Company.” It is urged that by reason of this
provision the term of the lease did not expire until after the Bodwell
Water Power Company had exercised its option either to buy or
allow the property of the Electric Company to be removed.

In support of this position the case of Franklin Land, Ml and
Water Company v. Curd, 84 Maine, 528, is relied upon and claimed
to be directly in point.  But we do not think that the case is appli-
able; the clause of the lease construed in that case was: “At the
expiration of this lease said Franklin Land, Mill and Water Company
are either to rencw the same for another term of years at the present,
or a then fair rate, that the respective parties may agree upon, or the
said parties are to buy said mill at such price as they, the parties of

> ete. The court held that the

the second part may agree upon,’
terms of the lease implied a continual tenancy until the defendant
should be paid his authorized outlay in the construction of the mill
which the landlord agreed to purchase if it did not renew the lease.

In this case there is no such implication. The lease contains no
covenant, conditional or absolute, upon the part of the landlord to
renew the lease. It seems to us very evident that the whole purpose
and effect of this clause was to give the tenant a right to remove its
property after the expiration of the term provided in the lease, unless
the landlord exercised its option to purchase, a right which, without
this clause, the tenant would not have. While a tenant at will,
occupying for an uncertain period, has a right to remove fixtures
within a reasonable time after the termination of the tenancy, Sulli-
van v. Carberry, 67 Maine, 531, in the case of a tenant under a writ-
ten lease for a fixed and definite time, this right of removal must be
exercised during the continuation of the term, and if it is not done
the right to remove is lost.  Davis v. Buffum, 51 Maine, 160.

By reason of this provision, then, the tenant acquired the important
right to remove its property, unless the landlord saw fit to purchase,
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after the expiration of the term. In our opinion the clause had no
other effect and does not prevent the commencement and mainten-
ance of the forcible entry and detainer process, as provided by
statute.

Judgment for plaintiff.

StaTE OF MAINE BY COMPLAINT vs. PETER BRADLEY.
Cumberland.  Opinion January 8, 1902,

Constitutional Law.  Intoxicating Liquors. Search and Seizure.  Complaint.
Arrest.  Art. 1, § 5, Maine Constitution. R. S., c. 27, 4 39.

That portion of R. 8., c. 27, 4 39, which authorizes an officer to seize intoxi-
cating liquors without a warrant and to keep them in some safe place for a
reasonable time until he can procure a warrant, gives no new or additional
authority to search premises. It merely authorizes a seizure without a
warrant when such seizure can be made without the unreasonable search
which is prohibited by the constitution. To this extent the statute is con-
stitutional and has been frequently upheld by this court. In the present
cage it does not appear that any search was made, consequently the seiz-
ure without a search was unobjectionable.

Upon the trial of a respondent upon the charge contained in a search and
seizure complaint and warrant of keeping intoxicating liquors in the place
described in the complaint, intended for unlawful sale in this State, if some
of the liquors mentioned in the complaint and warrant were found and
seized in the place therein described, and were kept there by the defend-
ant intendéd for unlawful sale, it is immaterial that other liquors were
described in the complaint or were seized by the officer and included in his
return upon the warrant.

If, in the case of a seizure of intoxicating liquors without a warrant, a
respondent is arrested at the time of the seizure and before the issuance of
the warrant, even if such arrest is illegal, it in no way affects the validity
of the complaint and warrant, and cannot be taken advantage of by a
respondent charged with having intoxicating liquors in his possession for
an unlawful purpose, either before or after conviction.

Exceptions by respondent. Overruled.
This case came up from the Superior Court of Cumberland county.

April 17, 1901, deputy sheriffs of Cumberland County twice
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searched the premises on Commercial street in Portland known as
the “Old Dyer House,” for intoxicating liquors intended for illegal
sale, as empowered by the latter portion of R. S., . 27, § 39, intend-
ing to procure a warrant later. '

On the following day, April 18, a complaint was made to the
Portland Municipal Court, which, in addition to the usual form in
use in cases where the warrant is obtained prior to the seizure, con-
tained the following allegation, viz:—

“ And the said Obed F. Stackpole on oath farther complains that
he, the said Obed T. Stackpole, at said Portland, on the seventcenth
day of April; A. D. 1901, being then and there an officer, to wit, a
deputy sheriff, within and for said county, duly qualified and author-
ized by law to seize intoxicating liquors kept and deposited for unlaw-
ful sale and the vessels containing them, by virtue of a warrant there-
for, issued in conformity with the provisions of law, did find upon
the above deseribed premises:

One jug containing about one gallon of whiskey ;

Nine bottles each containing about one-half pint of whiskey ;

Three bottles each containing about one pint of whiskey ;

Intoxicating liquors as aforesaid and vessels containing the same
then and there kept, deposited and intended for unlawful sale as
aforesaid, within the State by said Bradley, and did then and there
by virtue of this authority as a deputy sheriff as aforesaid, seize the
above described intoxicating liquors and the vessels containing the
same, to be kept in some safe place for a reasonable time, and hath
since kept and does still keep the said liquors and vessels to procure
a warrant to seize the same.”

Upon this complaint o warrant was issued and returns were made
thercon under the date of April 17, 1901, showing the seizure of
the liq‘uors described in the complaint and the arrest of the respond-
ent on that day.

There was a conviction in the Municipal Court and an appeal to
the Superior Court of Cumberland county, where the respondent
was tried before a jury and found guilty. .

The judge’s charge in the Superior Court contained the following:

“The point has been raised by the attorney for the respondent
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that, included in that warrant, were other liquors which were seized
somewhat later than the liquors seized at the first visit. .

Now, as I say, even though other liquors may have been included, if
the return covers the liquors that were seized on the first visit, the
return is sufficient, because the greater includes the less.”

After the verdict against him, there was a motion by respondent in
arrest of judgment, claiming that the complaint was not sufficient;
was not in legal form; was bad for duplicity; that it showed on its
face no authority by which it was issued; and that the return was
double, uncertain and defective.

The motion in arrest was overruled, and the exceptions relied upon
were to this ruling and the foregoing instruction to the jury.

R. T. Whitchouse, county attorney, for State.

D. A. Meaher, for respondent.

Sirring:  Wiswenn, C. J., EMERY, WHITEHOUSE, STROUT,
SAVAGE, Powkrs, JJ.

Wiswenn, C.J. .\ deputy seized certain intoxicating liquors in
a dwelling-house, without a warrant. Upon the next day, and
within twenty-four hours thercafter, he made complaint to a muni-
cipal court having jurisdiction and obtained a warrant against the
liquors previously taken, and then held by him, until he could obtain
the warrant. The respondent was tried in the municipal court upon
the charge of keeping these intoxicating liquors in the place described
in the complaint, intended for unlawful sale in this state.  He was
found guilty by that court and appealed to the Superior Court in
that county. At the trial in the latter court, where he was also
found guilty by a jury, he took exceptions to certain instructions of
the presiding justice, to his refusal to give certain requested instruc-
tions and to the overruling of his motion in arvest of judgment.

It appears from the bill of exceptions, that the complainant,
together with another officer, made two visits to the dwelling-house
on the night preceding the issuance of the warrant; that upon one of
these visits certain of the intoxicating liquors mentioned in the com-
plaint and warrant and in the officer’s return upon the warrant were
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taken fromsthe person of the defendant, while the other liquors men-
tioned in the complaint and in the return upon the warrant were
found in the place described in the complaint and taken by them.
For this reason, the respondent requested the presiding justice to
instruct the jury that if' the return was made of two seizures, the
complaint and warrant became invalid if not amended, and that the
warrant was unauthorized, illegal and void as a matter of law. The
court refused to give these instructions, but did instruct the jury as
follows: “Now as I say, even though other liquors may have been
included, if the return covers the liquors that were seized on the first
visit, the return is sufficient, because the greater includes the less.”
The liquors seized on the first visit, referred to in the foregoing
instruction, were those found upon the premises.

The respondent was tried upon the charge contained in the com-
plaint of keeping intoxicating liquors in the place described in the
complaint, intended for unlawful sale in this state. Tf some of the
liquors mentioned in the complaint and warrant were found and
seized in the place therein deseribed, and were kept there by the
defendant intended for unlawful sale, he was guilty of the charge.
It makes no difference that other liquors were deseribed in the com-
plaint, or were scized by the officer and included in his return, so far
as this proceeding is concerned, provided that some of the liquors
mentioned in the complaint and warrant were found and scized, or
had been previously found and seized by the ofticer, before obtaining
the warrant, in the place described in the complaint.  The rulings
therefore in this respeet were correct.

In the defendant’s argument it is urged that a search without a
warrant is in violation of our constitution. But the case does not
show that any search was made. That portion of R. S,, ¢. 27, § 39,
which provides that, “4n all cases where an officer may seize 1ntox1-
cating liquors or the vessels containing them, upon a warrant, he
may seize the same without a warrant, and keep them in some safe
place for a reasonable time until he can procure such a warrant,”
gives no new or additional authority to search premises. It merely
authorizes a seizure without a warrant when such seizure can be
made without the unreasonable search which is prohibited by the



Me.] GOUD 2. PORTLAND. 125

constitution.  To this extent the statute is constitutional and has
been frequently upheld by this court. State v. MeCann, 59 Maine,
383; State v. LeClair, 86 Maine, 522.

Again, it is argued that the respondent was arrested at the time of
the seizure and before the warrant was obtained. If this was so, and
if such arrest was illegal, it can in no way affect the validity of the
complaint and warrant, and it cannot be taken advantage of by a
respondent charged with having intoxicating liquors in his possession
for an unlawful purpose, cither before or after conviction. There
was no reason why the defendant’s motion in arrest of judgment

should have been sustained.
Frceptions overruled.

CHARLES A. Goup vs. THE Crry oF PORILAND.
Cumberland.  Opinion January 8, 1902.

Public Officer.  Harbor Master. Compensation. Spec. Laws, 1849, c. 233.

In an action to recover compensation for the plaintiff’s services as Harbor
Master of Portland harbor,. Leld ;

That this position is a public office created by legislative enactment and by
an ordinance of the city council of the city of Portland, passed in accord-
ance with the act of the legislature; and that, during the plaintiff’s incum-
bency of this position, he was a public officer, not a mere agent or employee
of the city :—

That as such public officer the plaintiff had no contractual relations with the
city of Portland, and cannot recover upon an implied promise to pay what
his services were reasonably worth, because his services were not rendered
to, nor for the benefit of, the city. Ile was entitled to such compensation
as might be established by the city council and none other :—

That the plaintiff has failed to show that any salary was established by the
city council of Portland for the office of Harbor Master for the period that
he was an incumbent of this office.

Upon the contrary, the case shows that during the year prior to_the plain-
tiff’s election to the office, the city council passed an order to the effect
that after the expiration of that municipal year there should be no separate
salary attached to this office, but that the compensation for the services
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of this officer should be included in the amount paid for the maintenance
of a fire-boat; that during all the time that the plaintiff held the office of
Harbor Master he was also captain of the fire-boat and received compensa-
tion for his services in the latter capacity, and that when he accepted the
position of captain of the fire-boat and the office of Harbor Master, he was
aware of the order passed by the city council to the effect that there should
be no salary for the latter office and that his compensation as captain of
the fire-boat was to include his salary as Harbor Master.

The plaintiff consequently is not entitled to recover upon any ground.

On report.  Judgment for defendant.

Assumpsit for services as harbor master rendered the city of Port-
land. The case appears in the opinion.

1o, K. Heekbert; E. Foster and O. H. Hersey, for plaintiff.

(L A. Strout, city solicitor, for defendant.

SrrriNag: Wiswenn, C. J., EMERY, WHITEHOUSE, SAVAGE,
Powgrs, JJ.

Wiswerr, C. J. The plaintiff was harbor master of Portland
harbor from Sept. 2, 1895, until May 9, 1899. In this action he
seeks to recover compensation for his services in that capacity.

This position was a public oftice; during its incumbency by the
plaintiff, he was a public officer, not & mere employee of the city.
The office was created by legislative enactment, (chap. 233 Private
Laws of 1849) and by an ordinance of the city council of the city
of Portland passed in accordance with this act of the legislature.
This ordinance provided for the annual election of a harbor master ;
that he should hold office until his successor was appointed, except
in the case of a rvemoval; that he should be sworn to a faithful
performance of his duties, and that he should receive such compen-
sation for his services as the city council should establish. These are
all characteristic features which distinguish an office from a mere
employment.  This office was the creation of the law for the purpose
of carrying into effect the will of the sovereign power for the
common good. See Oplnion of the Justices, 3 Maine, 481 ; (obb v.
City of Portlund, 55 Maine, 381, 92 Am. Dec. 598; Hafford v.
City of New Bedford, 16 Gray, 297, and the very full collection of
authority upon this subjeet in the note to State v. Hocker, 39 Fla.,
477, in 63 Am. St. R., 174
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As such public officer the plaintift had no contractual relations
with the city of Portland. He was not its servant, agent or
employee. He cannot recover upon an implied promise to pay what
his services were reasonably worth, because his services were not
rendered to, or for the benefit of, the city. He was entitled to such
compensation as might be established by the city council, and none
other. Farwell v. Rockland, 62 Maine, 296 ; Prince v. Skillin, 71
Maine, 361, 36 Am. Rep. 325 ; Sikes v. Hatfield, 13 Gray, 347.

The plaintiff has failed to show that any salary was established
by the city council of Portland for the period that he was an
incumbent of this office. 1In fact, the case shows that some time
prior to the plaintiff’s election to the office, the city council voted
that after the expiration of the municipal year of 1894, there should
be no separate salary attached to the office, but that the compensa-
tion for the services of this officer should be included in the amount
paid for the maintenance of a fire-boat: the idea evidently being
that the captain of the fire-boat should be harbor master and that
the compensation for his services, in the former capacity, should
include his salary in the latter office.

Prior to this, by a vote of the city council passed April 2, 1894,
the salary of the harbor master was established at the sum of $450
per annum. But on Dec. 11, 1894, this order was passed by the
city council: ¢ Ordered, that the committee on fire department be
and hereby is authorized to contract for the services of responsible
parties to act as captain, engineer and fireman of the steamer Che-
beague for a term mnot exceeding three yeurs, and for a sum not
execeding $182.50 per month, during the continuance thereof. After
the expiration of the present municipal year said sum to include the
salary of harbor master, and when expended to be charged to
the appropriation for fire department salaries.” Subsequent to the
passage of this order mno salary for the office of harbor master was
established by the city council.

Accordingly the predecessor of the plaintiff' in office, one Chas. H.
How, in the spring of 1895, following the passage of the foregoing
order, was elected harbor master and captain of the fire-boat and
held both positions until his resignation of both on Sept. 2, 1895.
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He received no separate and additional salary as harbor master.
During this period the plaintiff was engincer of the fire-boat under
Capt. How, and was cognizant of the fact that the latter received no
separate salary for his services as harbor master.

Just prior to the plaintiff’s election as harbor master he was also
appointed captain of the fire-boat and held both positions concurrently.

During that period he received his pay as captain of the fire-boat
at the rate of $67.50 per month until May 18, 1896, and after that
date at the rate of $75 per month. When he accepted the position

"of captain of the fire-hoat and the office of harbor master, he must
have been aware of the order above quoted to the effect that there
should be no salary for this office, that no separate salary had been
established therefor and that, in accordance with the intention of the
city council, as expressed in this order, his compensation as captain
of the fire-boat was to include his salary as harbor master.

The plaintiff was under no obligation to accept the office of harbor
master. After his acceptance he was at liberty at any time to resign,
but having accepted the office and continued in it under these circum-
stances, he cannot now recover any compensation upon any ground.

Judgment for the defendant.
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HERBERT BowbDEN rs. CITY OF ROCKLAXND.
Knox. ~ Opinion January 14, 1902,
Way. Towns. Negligence. Municipal Officers. R.S., c. 18, 4 61.

1. It is within the statutory duty and power of a street or road commis-
sioner to re-build upon a larger scale a retaining wall for a public street,
when the larger wall is necessary to make the street safe and convenient,
and when the municipality has provided the land and the funds therefor.

2. In re-building such retaining wall the street or road commissioner acts as
a public officer and not as an agent of the municipality, unless it is made
to appear that the municipality assumed itself the direction of the work
and of the commissioner.

3. Unless it is shown that the municipality has assumed the direction of the
work and of the commissioner, it is not liable to third parties, including
employees, for any negligence of the commissioner in the prosecution of
the work.

4. That the mayor and members of the committee on streets of the city
council advised the street commissioner of the city, that it was within his
statutory power and duty to re-build on a larger scale a retaining wall which
had given way, and urged him to do so with the assurance that ‘‘it would
be all right,”” does not show that the city assumed control of the work and
of the commigsioner.

That the city engineer made plans and specifications for re-building a
retaining wall upon a larger scale and delivered them to the street com-
missioner who proceeded to re-build the wall according to such plans and
specifications, does not make the city responsible for the negligence of the
commissioner in carrying on the work thus planned.

<

Where the street commissioner in re-building a retaining wall under the
above circumstances set up a derrick so negligently that by reason of such
negligence a laborer on the work was injured, the municipality is not
responsible.

On report.  Plaintiff’ nonsuit.

Action on the case against the city of’ Rockland to recover dam-
ages for injuries, which the plaintiff' claims he -reccived while he was
at work on a derrick, within the city limits and employed under the
road commissioner in repairing the highway. The facts will be
found in the opinion,

VOL, XCVI 9
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' B, and A0S, Littlefield, for plaintiff.

Counsel argued: That the work being done was outside the limits
of the street and therefore outside of the jurisdiction of the road com-
missioner, as a public officer; that the work was being done by the
road commissioner, upon the order of the mayor and the committee
on streets; that all of the committee cither gave instructions or rati-
fied the instructions given prior to the actual beginning of' the work
at the place where the wall was located. In any event prior to the
injury to this plaintiff; that these instructions to the road commis-
sioner were by the duly constituted authorities of the city; that the
work was done upon private property and the materials therefor
taken from said property under a consent from the owners, giving
the ety permission to do so; that the wall was built outside the
limits of the street and under the regularly constituted city author-
ities for the financial benefit and advantage of’ the city in performing
its duty of keeping the street in repair; that no specific vote was
passed Dby the city council instructing the road commissioner to do
the work according to the plans, with the material and at the place
provided by the city. If the defendant city can escape liability, it
must be for no other reason except that the city couneil failed to pass
such positive vote, ‘

Towns and eities liable when individuals would be.  Peck v, Klls-
worth, 36 Maine, 393; Foastinan v. Meredith, 36 N. H. 284, 72
Am. Dee. 302; Pratt v. Weymouth, 147 Mass. 245, 9 Am. St.
Rep. 691, This was a ministerial act and therefore one for which
the city was responsible, if the city was the party performing the
work.  The Rochester White Lead Co. v. The. City of Rochester, 3
N. Y. 463, 53 Am. Dec. 316; Stone v. Auguste, 46 Maine, 127 ;
2 Dillon Mun. Corp. 3rd ed. p. 1075, note.  The road commissioner,
so far as that particular work was concerned, was the agent of the
city. If it does not appear in what capacity an officer performs a
service, “the law will regard him as acting in the capacity in which
he lawfully might perform the duty.” Jones v. Jones, 18 Maine,
308, 36 Am. Dec. 723; New Portland v. Kingfield, 55 Maine, 172;
Treat v. Orono, 26 Maine, 217. The road commissioner, under the
charter and ordinances of the city of Rockland, is primarily agent of
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the city. If he is acting upon his own authority and under the gen-
eral statutes as a highway surveyor, he is then his.own master. - He
is independent of the city or the city council. If he is not so acting
his acts which are properly done must be done by virtue of his
authority as agent of the city. The portions of the Rockland charter
to judge from the opinion in the case of Waldron v. Haverhill, 143
Mass. 582, are very much like the portions of the charter of the city
of Haverhill in relation to the acts of the road commissioner. In
that case it was held that the road commissioner or as it is termed
“superintendent of highways” was the agent of the c¢ity. The road
commissioner of the city of Rockland is “under the dircction and
subject to the approval of the city council or such committee as they
may appoint,” and only a very small part of his authority is a dele-
gation of a portion of the sovercign power.”  His position is princi-
pully an employment and not an office.  Walcott v. Swampscott,
supra; Woodcock v. Caluis, 66 Maine, 235,  Dillon in his work on
Municipal (Jorporatlon.s under the head of respondeat superior, 3rd
edition, page 977, says: “It may be observed, in the next place, that
when it s sought to render a municipal corporation liable for the act
of servants or agents, a cardinal inquiry is, whether they are the ser-
ants or agents of the corporation.  If the corporation appoints or
elects them, and can control them in the discharge of their duties, can
continue or remove them, can hold them responsible for the manner
in which they discharge their trust; and if' those duties relate to the
exercise of corporate powers, and are for the peculiar benefit of the
corporation in its local or special interest, they may justly be regarded
as its agents or servants, and the maxim of respondeat superior
applies.”  Woodcock . (,7((,/(11',@ supra; DPratt v. Weymouth, 147
Mass. 245, 9 Am. St. Rep. 691; Tindley v. Sclem, 137 Mass. 171,
50 Am. Rep. 289; Inman v. ﬂ'tpp, 11 R. L. 520, 23 Am. Rep.
520; City of Dayton v. Pease, 4+ Ohio State, 97.  No dircet vote of
the city council necessary. Hanson v. Dexter, 36 Maine, 516;
DBoothby v. Troy, 48 Maine, 560, 77 Am. Dec. 244; Sullivan v.
Holyoke, 135 Mass. 273; Waldron v. Haverhill, 143 Mass. H82.

(!t M. Walker, for defendant. :

The two phases of character represented by the decisions, and the
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peculiar liabilities in reference to the different capacities of officers,
whether as agents of the town, or public officers, arc fully recog-
nized and established in this and other States. As to the first may
be noted, Anthony v. Adams, 1 Met. 284 ; Seele v. Deering, 79
Maine, 343, 1 Am. St. Rep. 314; Hawks v. Charlemont, 107 Mass.
414 ; Deane v. Randolph, 132 Mass. 475; Waldron v. Haverhill,
143 Mass. 582; Doherty v. Braintree, 148 Mass. 495.  As to the
second, Small v. Danville, 51 Maine, 359 ; Mitchell v. Rockland, 52
Maine, 118; Cobb v. Portland, 55 Maine, 381, 92 Am. Dec. 598;
Woodcock v. Calais, 66 Maine, 234 ; Furrington v. Anson, 77 Maine,
4065 Bulger v. Eden, 82 Maine, 352, 9 L. R. A. 205; Goddard v.
Hairpswell, 84 Maine, 499, 30 Am. St. Rep. 373, and many other
cases.  Small v. Danville, 51 Maine, 359 ; Mitchell v. Rockland, 41
Maine, 863, 66 Am. Dec. 252, Street commissioners, when making,
repairing, or otherwise performing their official duties upon highways
and streets, are in the performance of their public duties, beyond the
control of the corporation; and hence third persons injured thereby,
cannot invoke against the corporation.  Pratt v. Weymouth, 147 Mass.
254; Bulger v. Eden, supra; Bryant v. Westhrook, 86 Maine, 450.
On the other hand, in the latter case in the same State, Prince v.
Lynn, 149 Mass. 193, 14 Am. St. Rep. 404; Hennessey v. New
Bedford, 153 Mass. 260, In the 86 Maine, 539 and 540, (Gilpatrick
v. Biddeford, a case similar to the one at bar, the court says:—
“The ordinance of the city of Biddeford making it the duty of
the street commissioner to superintend the building and repair of
sewers and make contracts therefor, and also placing that officer
under the “supervision of the committee on streets and sewers,”
obviously was not designed as an attempt to usurp the powers
vested in the mayor and aldermen by the general statute.”

SrrriNe: - Wiswenn, (o J., EMERY, WHITEHOUSE, STROUT,
SAVAGE, PowERrs, JJ.

Exery, J. Where a public highway in Rockland passed along
the brink of a deep lime-rock quarry it had been supported on the
quarry side by a retaining wall.  This wall proved insufficient and
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collapsed, and it became necessary to re-build with a new and thicker
wall at that place to make the highway safe and convenient within
the statute. Lo do this, required the wall to be built partly at least
upon land outside of the located limits of the highway upon that
side. The owners of the land, the quarry, sent to the city counecil a
written license to build and maintain such a wall on this land and
to take the materials therefor from the quarry. The street railway
company using that highway also stipulated in writing with the
city council to bear part of the expense. The city engineer made a
plan for what he deemed would be a sufficient wall to make the
highway safe and convenient and gave to the street commissioner.
This latter officer thereupon undertook the work of building the wall
according to the plan, and partly, at least, upon the land of the
quarry owners, and with material from the quarry. He procured
men and teams and the necessary tools and appliances. Among
other appliances he hired a derrick (not owned by the city ) and
caused it to be set up under his supervision to facilitate the work.
This derrick was set up in such a way that, in operating it, the boom
slipped from the mast and injured the plaintiff, who was at the time
employed in the same work by the street commissioner.

The plaintiff’ claims that the boom slipped and his injury resulted
from the negligence of the street commissioner in setting up the
derrick. He further claims that in setting up the derrick the street
commissioner was the agent of the city, and was not then acting as
a public officer in the performance of official duty.

The re-building the retaining wall on a larger scale than the old,
that being necessary to make the way safe and convenient, was clearly
within the statutory powers and duties of the street commissioner, at
least after the city had provided funds and a place therefor. He
was expressly directed by statute R. S., ¢. 18, § 18, to cause sudden
injury to ways and bridges to be repaired without delay. By section.
11 of the charter of Rockland the street commissioner has ¢charge of
all the work and expenditures upon the streets.” No ordinances of
the city can limit these statutory powers and duties. It is well set-
tled, by decisions too numerous and familiar to require citation, that
a highway surveyor or street commissioner in repairing ways is, and
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acts as, a public officer; and the municipality, within whose limits he
acts and which appointed him and furnished him funds for the work,
is not liable for his torts, unless it has interfered and itself assumed
control and direction of the work, and of the surveyor or commissioner.
Has the city thus interfered and assumed control and direction in this
ase is the pivotal question.

While some persons, probably city officers, in behalf’ of the city
procured the written license of the quarry owners for the use of their
land and material, and also a stipulation from the street railway com-
pany to bear part of the expense of re-building the wall, it does not
appear that the city council ever passed any vote in the matter, or
that its committee on streets ever had any meeting or as a committee
gave any instructions in the matter. No directions appear to have
been given by vote of the city council; or the committee on streets, to
the city engineer to prepare plans.  So far as appears he did so suo
motu as part of his regular work, or at the request of some officers.
The plaintiff, however, claims that the mayor and one or more ot the
committee on streets gave the street commissioner orders to build the
wall, and that he acted under those orders, and not under his statutory
authority. 'We do not think the plaintiff’s own evidence shows somuch.
There appears to have been some question in the mind of the street
commissioner as to his authority to re-build the wall as street com-
missioner, in view of all the circumstances. He consulted the mayor,
the city solicitor and members of the committee on streets, and they
assured him he had authority as street commissioner and told him to
go ahead and build the wall.  He then proceeded with the work as
above described.

It must be apparent that this is not enough to show that the city
assumed the control and direction of the work and of the commis-
sioner, reducing him from a public officer to a mere employee of the
city. It must be apparent that such evidence does not bring this case
within the principle of Woodeock v. Calais, G6 Maine, 234, and
kindred cases, where the town in town meeting, or the city in meet-
ing of city council, specifically voted to assume charge of the work
and to direct what should be done and who should do it; nor within
the case of Waldron v. Haverhill, 143 Mass. 582, where the city
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council had purchased and set up a rock-crusher on its own land and
directed the street commissioner to use it in crushing stone for the
streets, and the dust therefrom injured the plaintiff’s premises; nor
within the case Butinan v. Newton, 179 Mass. 1. At the most, the
various officials with whom le talked merely assured the commis-
sioner he had the authority and duty to re-build the wall, and told
him to go ahcad and exert his authority and do his duty, “and it
would be all right”.  This case is more within Bearney v. Lowell, 98
Mass. 570, and Prince v. Lynn, 149 Mass. 193, in which cases the
city was held not liable for the negligence of the street commissioner,
though he was acting under the city charter.

That the city obtained the license from the quarry owners to use
their land and materials was not a usurpation of the street commis-
sioner’s authority, and did not oust him from the control and direc-
tion of the work of re-building, no more than if' the city had con-
demned the land and material.  The arrangement for the street rail-
road company to bear part of the expenses had no effect upon the
status of the street commissioner, no more than an arrangement to
raise the money by loan or tax. That the plan for the wall was
made by a city employee, the city engineer, did not make the city the
owner or director of the work. The builder is not ipso facto the
agent of the architect. There iz no suggestion that anything in the
‘plan hindered the commissioner in choosing and properly setting up
proper appliances.

We do not say that it the mayor, city solicitor, or members of the
committee on the streets, or all combined, acting of their own voli-
tion without a vote of the council, had specifically assumed control
and direction of the work, and of the commissioner, such acts of
their’s would have made the commissioner a mere agent of the city,
and the city his principal, answerable for his torts. It was said in
Woodcock v. Calais, 66 Maine, 234, on page 236 citing Heaskell v.
New Bedford, 108 Mass. 208, that the orders which the street com-
missioner may have received from the mayor or city solicitor could
not affect his relative status to the city and could not bind the city in
respect to the commissioner’s acts. In Goddard v. Harpswell, S8
Maine, 228, it was held that the sclectmen without vote of the town
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authorizing it, could not make themselves agents of the town in the
matter of highways.

In this case it is enough to say, that the evidence does not show
that the city through the action of any legally constituted authority
had so. far assumed the control and direction of the work of re-build-
ing the wall, and of the street commissioner, as to make his negli-
gence in setting up the derrick the negligence of the city.

DPlaintiff nonswit.

Arprert Warp, Administrator,
e,

MAINE CENTRAL RAILROAD COMPANY.
Androscoggin.  Opinion January 17, 1902,
Railroad.  Negligence. Provimate Cuuse. Deamages. Stal. 1891, c. 124.

It is too well settled in this state to permit of discussion, that whenever a
plaintiff’s want of ordinary care contributes as a proximate cause to the
injury for which he brings suit, he cannot recover. In such case the degree
of his negligence, or the extent of its effect, as one of the causes for the
injury is of no consequence. More than this, the burden is upon him to
show affirmatively that no want of ordinary care upon his part contributed
in the slightest degree to the injury of which he complained,

But, it is equally well settled that this mere negligence will not prevent a

Jrecovery, unless that negligence contributed to some extent, however
slight, as a proximate cause for the injury. So that, although a plaintiff
may have been negligent, and his negligence may have afforded an oppor-
tunity for the injury, if it precedes the injury, which is caused by a
defendant’s subsequent and independent negligence, then such negligence
upon the part of a plaintift will not prevent a recovery by him. Itis not
a question of degree of care or extent of negligence. It is not enough that
a defendant might by the exercise of due care upon his part have avoided
the consequences of the plaintiff’s negligence, when that negligence is con-
temporaneous with the fault of the defendant.

But, if a plaintiff’s negligence is so remote as not to be a proximate cause
contributing to the injury, then a defendant’s failure to exercise due care
to avoid the consequences of the plaintiff’s earlier and remote negligence,
when by the exercise of such care, it could have been avoided, will render
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the defendant liable. This rule is firmly established in this state by a
number of comparatively recent decisions, and we believe it to be a wise
and salutory one when carefully and properly applied.

In an action against the defendant railroad, under Stat. 1891, c. 124, to
recover damages for the death of the plaintiff’s intestate, the following
facts appear, after verdict for the plaintiff upon a motion for a new trial:

The defendant’s passenger station building, at the Freeport station is between
its main-line tracks on the south and its freight tracks on the north, and
is about two hundred feet westerly of Bow Street, a street running south-
erly from the village of Freeport, and which crosses the railroad tracks at
about a right angle. A platform extends from the station building, along
one of the main tracks, westerly. Near by to Bow street between the north-
erly side of this platform and the nearest freight track, there is an open
space extending from Bow street to the station building, nineteen and
one-half feet wide at the street and thirty-two and one-half feet wide at
the platform on the easterly side of the station building. This open space
is used as a passageway and driveway for persons having occasion to drive
to the station, and the whole of the spaceis open and suitable for this
purpose. Access to this open space or driveway is had from Bow street,
and also by driving over the freight tracks where there are plank-crossings,
westerly of the street and nearer the eastern end .of the station.

On the day of the accident, in the forenoon, the plaintiff’s intestate drove
along Bow street, southerly from the direction of Freeport village to the
gate at the railroad crossing north of the freight track, in an open wagon
with a barrel of potatoes in the wagon, back of the seat. When he reached

- the crossing this gate was down, a freight train having previously arrived
from Portland, which at that time and before had been upon the different
freight tracks, the trainmen being engaged in shifting cars and making
up the train to proceed easterly. Just previous to this the locomotive
had backed in westerly from the street towards the freight house west
from the passenger station and the gatekeeper raised the gates upon
both sides of the crossing to allow the deceased to pass upon the high-
way. The deceased drove across the freight track and then turned into
the driveway to the station. After driving to within about ten feet
of the platform on the easterly side of the station building, he backed
his wagon up to the platform extending along the main track towards
Bow street, for the evident purpose of unloading the barrel onto this
platform. His horse’s head therefore was towards the main freight
track. Before unloading the barrel, he went forward towards the freight
track so that he could look by the passenger station, undoubtedly for the
purpose of seeing where the freight train then was and what was being
done with it. About this time, the freight train started easterly on the
main freight track in the direction of Bow street, making the usual noises
caused by ringing the bell, the escape of steam, etc. Thereupon, the
plaintiff’s horse became to some extent frightened, and the deceased took
hold of the horse’s bridle and attempted to hold him. Thereis some differ-



138 WARD ¢. RAILROAD CO. [96

ence in the description by the eye-witnesses as to the conduet of the horse
and as to what extent he showed evidences of fright; some of the wit-
nesses, those for the defense, say that the horse was all the time under
control until the last plunge which resulted fatally for the deceased; and
this is undoubtedly true to the extent that the deceased continued to
keep his hold on the horse’s bridle and to remain upon his feet; but
beyond this it appears from the evidence that the horse had quite as
much control over the man as the man did over the horse. Ie was
moving about all of the time. As one witness expressed it, ‘‘ the horse
was in motion all the time, and was moving Mr. Ward [the deceased] first
one way and then the other by his head.” In further describing the
scene, the same witness said: ‘““The horse once made a plunge with Mr.
Ward and came up so that once, as near as I could tell, his foot struck the
rail, and he made a surge and drew his horse back again.”

As soon as the engineer in his cab got abreast of the easterly end of the
passenger station, and perhaps a little before that time, he could, and did,
see the condition, whatever it was; he saw that there was some trouble,
and shut off the steam, so that after that the train ¢ drifted along,’” as he
expressed it, without steam, and consequently without the noise caused
by the escape of the exhausted steam from the cylinder, but the bell
continued to be rung until just before the collision. The deceased’s horse
continued to show more or less signs of fright, and to move about more
or less violently, until finally he made a plunge obliquely towards the
track a few feet in front of the locomotive and threw the deceased onto the
track. The engineer at once reversed his engine and gave it steam, but
this was too late and the deceased was run over by the locomotive and
immediately killed. »

Held ; that the deceased went there upon business connected with the rail-
road company, to leave the barrel of potatoes to be transported by the
railroad company, and he was therefore properly there, and was not a
mere licensee upon the premises for his own convenience.

Also; that even if the plaintiff’s intestate was negligent, under all of the
circumstances of the case, in driving up to the station platform, when a
freight train was upon the track, still a recovery may be had by the plain-
tiff, notwithstanding that negligence, if subsequently, the deceased being
in danger by reason of the fright of his horse, and this danger being
apparent to the defendant’s engineer, the latter failed to exercise that care
which the situation demanded. Nor can it be said, after a verdict by the
jury to the contrary, that it was negligence upon the part of the deceased
not to have attempted to cross the tracks over the crossings near the
eastern end of the passenger station and thus ayoided the danger. This
would depend upon many conditions and circumstances. It might have
been an imprudent thing for him to have attempted to cross at this place
in front of an approaching train with a frightened horse.

The question, then, for the jury being whether the engineer should have
stopped his train, as it is admitted that he might have easily done,
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before the horse finally threw the deceased upon the track in front of the
locomotive, it is considered by the court that the finding of the jury was
not manifestly so erroneous as to show that the jury in finding for the
plaintiff was affected by sympathy, prejudice or some other improper
motive; and that a jury would be authorized in finding that the deceased
used the same degree of care that a reasonably careful and prudent man
would have done in that situation.

While it is in the province of the jury to fix the amount of damages
sustained by those for whose benefit this action may be maintained under
the statute, ¢ with reference to the pecuniary injuries resulting to them
from such death,” itis the duty of the court, if the amount awarded is
clearly excessive, to set aside the verdict or to fix a sum for an amount
beyond which the verdict may not stand. This sum is not necessarily
what the court would award as the amount of damages, but the maximum
amount which is authorized by the evidence. In this case, we think that
such maximum is the sum of $1250.

Case for negligence under stat. of 1891, c. 124, for causing the
death of one Albion Ward upon the defendant’s station grounds at
Irreeport village. The jury returned a verdict for $2,031.81. The
facts appear fully in the opinion.

K. Foster, O. H. Hersey; H. L. Coolidge, for plaintiff.

W. H. White and S. M. Carter, for defendant.

Mr. Ward had a right to go down into that roadway if' he saw fit
to do so, but whether it was a prudent thing to do, whether he was
in the exercige of due care in so doing, is another question. A much
less degree of prudence than what we call ordinary care would have
required him to wait until the engine had pulled out, and it was
little less than recklessness for him to drive in there under such
circumstances and with such a horse.  Flewelling v. Lewiston &
Aubwrn Horse R. I Co., 89 Maine, 585; Keeley v. Shamley, 140
Pa. St. 213; 23 Am. St. Rep. 228; Louisville v. Nushville Ry. v.
Sehmidt, 81 Ind. 264, Ward not only drove down to the station,
but he refused to avail himself of a plain and easy method of escape
after he had walked out and looked at the train. The company had
a right to use this track No. 3 for the purposc of running its trains
as it did upon that morning. It had a right to start the engine and
cars from the freight house and run out through the yard with the
reasonable and usual noises incident to their operation. If the horse
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became frightened, the company was not responsible for that. So far
as the conduct of the company and its servants in this case is con-
cerned, it would have stood just the same if the horse had become
frightened from somec entirely independent cause. There is no
allegation of any negligence in this respect, and no evidence to sup-
port any. Elliott on Railroads, § 1175. The plaintiff’s want of
due care must have been a proximate cause of his injury. It need
not be the only proximate cause. A proximate cause is such an act,
as a man might suppose, would naturally or probably produce a
given result. Where such result happens, the act done by the party
which he might naturally or probably have supposed would produce
the result, is its proximate cause. Beach Contrib. Negligence, §§ 25
et seq. and 54 et seq. The negligence of Ward in driving in there
with a horse of that character was not a remote, but a proximate cause
of the accident. Merrill v. Novth Yarmouth, 78 Maine, 200, 57
Am. Rep. 794; Higgins v. Boston, 148 Mass, 484 ; Davis v. Dudley,
4 Allen, 257 ; Titus v. Novthbridge, 97 Mass. 258, 93 Am. Dec. 91;
Sherman & Redfield on Negligence, § 474; . W. & B. Railroad
Co. v. Stinger, 78 Pa. 219, 228; Cleveland v. Bangor, 77 Maine.
259; Wardsworth v. Marshall, 38 Maine, 263, 32 1. R. A. 588;
Dennett v. Wallington, 15 Maine, 27; Deville v. So. Pacifie R. (o.,
50 Cal. 383; Murphy v. Deane, 101 Mass. 455, 3 Am. Rep. 390.
His want of due care was a proximate cause contributing to the
result. Neal v. Caroline Central R. Co. (126, N. C. 634,), 49
L. R. A, 684; Kecfev. Chicago & N. W. Ry. Co., 92 lowa, 182, 54
Am, St. Rep. 542, Beach Contrib. Neg. § 55, ¢. 1v.  Woodman v.
Pitman, 79 Maine, 456, 1 Am. St. Rep. 342, above cited. To hold
otherwise would result in requiring the engineer to take better care of
the man than the law required the man to take of himself as sug-
gested in the last quotation. Lucas v. New Bedford & Taunton R. R.
Co., 6 Gray, 64, 66 Am. Dec. 406.  Sometimes the conduct of the
plaintiff justifies the action of the defendant at the time, even if it
afterwards appears that he crred in judgment. N O. & N. E. Rail-
road Co. v. Jopes, 142 1. 8. 18; Gavland v. Maine Central Rail-
road Co., 85 Maine, 519.
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SrrriNg: WisweLL, C. J., EMERY, WHITEHOUSE, STROUT,
SAVAGE, PowERs, Jd.

WiswiLr, C. J. The defendant’s passenger station building, at
the Freeport station, is between its main line tracks on the south and
its freight tracks on the north, and is about two hundred feet westerly
of Bow street, a street running southerly from the village of Free-
port, and which crosses the railroad tracks at about a right angle.
A platform extends from the station building, along one of the main
tracks, westerly nearly to Bow street. Between the northerly side
of this platform and the nearest freight track there is an open space
extending from Bow street to the station building, nineteen and one-
half feet wide at the street and thirty-two and one-half feet wide at
the platform on the easterly side of the station building. This open
space is used as a passageway and driveway for persons having occa-
sion to drive to the station, and the whole of the space is open and
suitable for this purpose. Access to this open space or driveway is
had from Bow street, and also by driving over the freight tracks
where there are plank-crossings, westerly of the street and nearer the
eastern end of the station.

On the day of the accident, in the forenoon, the plaintitt’s intestate
drove along Bow street, southerly from the direction of Freeport vil-
lage to the gate at the railroad crossing north of the freight track, in
an open wagon with a barrel of potatoes in the wagon, back of the
seat.  When he reached the crossing this gate was down, a freight
train having previously arrived from Portland, which at that time and
before had been upon the different freight tracks, the trainmen being
engaged in shifting cars and making up the train to proceed easterly,
Just previous to this, the locomotive had backed in westerly from the
street towards the freight house west from the passenger station, and
the gatekeeper raised the gates upon both sides of the crossing to
allow the deceased to pass upon the highway. The deceased drove
across the freight track and then turned into the driveway to the
station. After driving to within about ten feet of the platform on
the easterly side of the station building, he backed his wagon up to
the platform extending along the main track towards Bow street, for
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the evident purpose of unloading the barrel onto this platform. His
horse’s head therefore was towards the main freight track.  Before un-
loading his barrel, he went forward towards the freight track so that
he could look by the passenger station, undoubtedly for the purpose of
seeing where the freight train then was and what was being done
with it. About this time the freight train started easterly on the
main freight track in the direction of Bow street, making the usual
noises caused by ringing the bell, the escape of steam, etc. There-
upon, the plaintiff’s horse became to some extent frightened, and the
deceased took hold of the horse’s bridle and attempted to hold him.
There is some difference in the description by the eye-witnessess as to
the conduct of the horse and as to what extent he showed evidences
of fright; some of the witnesses, those for the defense, say that the
horse was all the time under control until the last plunge which
resulted fatally for the deceased, and this is undoubtedly true to the
extent that the deceased continued to keep his hold on the horse’s
bridle and to remain upon his feet; but beyond this it appears from
the evidence that the horse had quite as much control over the man
as the man did over the horse. He was moving about all of the
time.  As one witness expressed it, “the horse was in motion all the
time and was moving Mr. Ward [the deceased] first one way and
then the other by his head.”  In further describing the scene, the
same witness said: “The horse once made a plunge with Mr. Ward
and came up so that onee, as near as 1 could tell, his foot struck the
rail, and he made a surge and drew his horse back again.”

As soon as the engineer in his cab got abreast of the easterly end
of the passenger station, and perhaps a little before that time, he
could, and did, sec the condition, whatever it was ; he saw that there
was some trouble, and shut off the steam, so that after that the train
“drifted along”, as he expressed it, without steam, and consequently
without the noise caused by the eseape of the exhausted steam from
the cylinder, but the bell continued to be rung until just before the
collision. The deceased’s horse continued to show more or less signs
of fright, and to move about more or less violently, until finally he
made a plunge obliquely towards the track a few feet in front of the
locomotive and threw the deceased onto the track. The engineer at
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once reversed his engine and gave it steam, but this was too late
and the deceased was run over by the locomotive and immediately
killed.

Upon these facts, the plaintiff, claiming that her intestate’s death
was caused by the fault of the defendant, brought this action under
chap. 124, Public Laws, 1891. The case comes to the law conrt upon
the defendant’s motion for a new trial, after a verdict for the plaintiff.

The questions for the determination of the jury at the trial were
whether the danger to the plaintiff was so apparent to the engineer,
while the latter was in sight of the deceased and his horse, that he
was negligent in failing to take such measures as he might have to
have prevented the accident; and whether the deceased was himself
guilty of contributory negligence.

The defendant claims that the deceased was himself’ negligent in
driving into this open space above deseribed, and that this negligence
was a proximate cause contributing to the injury, and that later, after
the danger became more apparent to the deceased, he was negligent
in not escaping therefrom by driving across the freight track over the
crossings northerly of the east end of the station.  That it was not
necessarily an act of negligence upon the part of the deceased in driv-
ing up to the station platform, is apparent.  This was the way pro-
vided for aceess to the station for those who had oceasion to go there,

The deceased went there upon buisness connected with the railroad
company, to leave the barrel of potatoes to be transported by the rail-
road company. He was therefore properly there, and was not 4 mere
licensee upon the premises for his own convenience, Plummer v. Dill]
166 Mass. 426, although he may have been negligent in doing this,
knowing that the freight train was in upon its track, if he also knew
that his horse was usually frightened by trains, when in close prox-
imity to them, to such an extent as to make it a hazardous thing for
him to go there.

But, we do not think it necessary to decide this question, because
even if it was a negligent act upon his part, we do not think that this
negligence contributed directly as a proximate cause to the injury.
Tt is too well settled in this state to permit of discussion, that when-
ever a plaintiff’s want of ordinary care contributes as a proximate
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cause to the injury for which he brings suit, he cannot recover. In
such case the degree of his negligence, or the extent of its effect, as one
of the causes for the injury is of no consequence. More than this, the
burden is upon him to show affirmatively that no want of ordinary
care upon his part contributed in the slightest degree to the injury of
which he complained.

But, it is equally well settled that his mere negligence will not
prevent a recovery, unless that negligence contributed to some extent,
however slight, as a proximate cause for the injury. So that, although
a plaintiff may have been negligent, and his negligence may have
afforded an opportunity for the injury, if it precedes the injury, which
is caused by a defendent’s subsequent and independent negligence, then
such negligence upon the part of a plaintiff’ will not prevent a recov-
ery by him. Tt is not a question of degree of care or extent of neg-
ligence. It is not enough that a defendant might by the exercise of
due care upon his part have avoided the consequences of the plaintiff’s
negligence, when that negligence is contemporaneous with the fault of
the defendant. But if a plaintiff’s negligence is so remote as not to
be a proximate cause contributing to the injury, then a defendant’s
failure to exercise due care to avoid the consequences of the plaintiff’s
earlier and remote negligence, when by the exercise of such care, it
could have been avoided, will render the defendant lable. This rule
is firmly established in this state by a number of comparatively recent
decisions, and we believe it to be a wise and salutory one when care-
fully and properly applied. = O’ Brien v. MeGlinely, 68 Maine, 557 ;
Pollard v. Maine Central Railroad Co., 87 Maine, 55; Adtwood v.
Bangor, O. & 0. Railway Co., 91 Maine, 399; Conley v. Maine Cen-
tral Railroad Co., 95 Maine, 149. ‘

So that, even if the plaintiff’s intestate was negligent under all of
the circumstances of the case, in driving up to the station platform,
when a freight train was upon the track, still a recovery may be had
by the plaintiff, notwithstanding that negligence, if subsequently, the
deceased being in danger by reason of the fright of his horse, and this
danger being apparent to the defendant’s engineer, the latter failed to
exercise that care which the situation demanded. Nor can we say,
after a verdict by the jury to the contrary, that it was negligence upon

VOL. X¢vi 10
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the part of the deceased not to have attempted to cross the tracks over
the crossings near the eastern end of the passenger station and thus
avoided the danger. This would depend upon many conditions and
circumstances. It might have been an imprudent thing for him to
have attempted to cross at this place in front of an approaching train
with a frightened horse.

The question, then, for the jury was, whether the engineer should
have stopped his train, as it is admitted that he might have easily
done, before the horse finally threw the deceased upon the track in
front of the locomotive. This would of course depend entirely upon
the conduct of the horse as the train was approaching, and upon
what a reasonably prudent man in the position of the engineer would
have been led to believe from what he saw. It has been argued with
great force that there was nothing in what the engineer saw as to the
fright of the horse to lead him to believe that there was any danger
of such a serious character as to require him to reverse his engine
and stop his train. .

And if this question was to be decided by us it is not impossible
that we might come to that conclusion. But, while this was the
question submitted to the jury, the question presented for our deter-
mination is, whether or not the finding of the jury upon this question

“was so manifestly erroneous as to show that the jury, in finding for
the plaintiff, was affected by sympathy, prejudice or some other
improper motive. This was purely a question of fact. It is a ques-
tion about which persons who have no other desire than to arrive at
a true solution of the question, might reasonably differ. There is
not so much difference in the testimony, although there is some, as
there is as to the proper inferences that a jury would be authorized
in drawing from the testimony, and especially as to what a reason-
ably careful and prudent man in that situation would have done.
Upon the whole, although the case is not free from doubt and diffi-
culty upon this question of fact, we do not feel disposed to say that
the verdict upon this point was clearly and manifestly erroneous.

The defendant also claims that the amount of damages awarded
by the jury was excessive. We think that this contention must be
sustained, for this is a matter, under the evidence of this case, almost
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entirely of mere computation. The deceased was sixty-four years
of age. For two or three years prior to his death he had no steady
employment, except that he worked upon his farm when he was not
engaged in doing chance jobs. For some time he had not been
earning more than $150 a year over the cost of his own support, and
probably not so much as that. The earning capacity of a laboring
man at the age of the deceased would continually diminish, while his
own living expenses would naturally somewhat increase. While it
is the province of the jury to fix the amount of damages sustained by
those for whose benefit this action may be maintained, under the
statute, “with reference to the pecuniary injuries resulting to them
from such deaths,” it is the duty of the court, if the amount awarded
is clearly excessive to set aside the verdict, or to fix a sum for an
amount beyond which the verdict may not stand. This sum is not
necessarily what the court would award as the amount of damages,
but the maximum amount which is authorized by the evidence. TIn
this case, we think that such maximum is the sum of $1250.
Motion sustained, unless the plaintiff, within thirty days
after the reseript is received by the clerk, remits all
 of the verdict over $1250, as of the date of the verdict.
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Wirnian E. Hang, Receiver, vs. HExry L. CusHMAN.
Androscoggin.  Opinion January 23, 1902.

Limitations.  Stockholders’ Liability.  Receiver.  IForeign Judgment.  R. S., c. 81,
7 82
6 O

1. The cause of action ““on any contract or liability expressed or implied ”’
(RR. 8., c. 81, 7 82) does not accrue the moment the contract is made or the
liability is incurred, but only when there is a breach of duty.

2. The statutory duty of a stockholder in a Minnesota corporation to con-
tribute to the payment of the debts of the corporation does not arise at
the time of the insolvency of the corporation, nor until it has been judicially
determined that a resort to the liability of the stockholders is necessary
and authority is given to enforce it. There is no breach of duty by the
stockholders, and the cause of action upon such liability does not accrue
until then.

[

Where a Minnesota corporation was adjudged insolvent May 20, 1893,
but the fact and amount of the deficiency of the corporate assets to pay
corporate debts were not adjudicated until Nov. 5, 1897, when a special
receiver was appointed to collect the amount of such deficit from the stock-
holders, the duty of the stockholders to make contribution did not arise
till the latter date, and an action begun within six years from that date,
Nov. 8, 1897, is not barred by our statute of limitations.

Exceptions by defendant. Overruled.

Assumpsit by plaintiff as receiver, appointed by the District
Court of Hennepin county, Minnesota, for the enforcement and col-
lection of the liability of stockholders of the Northwestern Guaranty
Loan Company, an amount equal to the par value of the shares in
said corporation owned by said defendant.

The defendant plead the general issue and the statute of limitations
among other things by way of brief statement.

The opinion states the case.

E. W. Freeman; M. H. Boutelle of the Minnesota bar, for plaintiff.

Counsel cited:  Childs v. Cleaves, 95 Maine, 498 ; Hale, Receiver,
v. Hardon, 95 Fed. Rep. 747; Wood on Limitations of Actions,
254; Hale, Receiver, v. Hilliker, 109 ¥ed. Rep. 273; Howarth
v. Klheanger, 86 Fed, Rep. 54; Hawkins ~v. (flenwn, 131 1.
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S. 319; Glenn v. Liggett, 135 U. S. 533; Howarth v. Angle, 162
N. Y. 179, 47 L. R. A. 725.

G. C. Wing, for defendant.

Counsel cited: Howell v. Young, 5 B. & C. 219; Buattley v.
Foulkner, 3 B. & Ald. 288; Kerns v. Schoonwmalker, 4 Ohio, 331, 22
Am. Dec. 757; Strasbury Railroad Co. v. Eehternacht, 21 Penn.
220.

StrriNG: - WisweLrn, C. J., EmMeErY, Strout, Foorer, Prapopy,
JJ
e -

Exery, J. The Northwestern Guaranty Loan Company, incor-
porated under the laws of Minnesota and located and doing business
in that State, was, on May 20th, 1893, adjudged insolvent by the
proper court in Minnesota, and a receiver was appointed to collect
and administer its assets. TLater in these proceedings upon proper
application to the proper court in Minnesota, it was found and
adjudged on Nov. 3, 1897, that the assets were insufficient by the
sum of $2,867,394.37 to pay the indebtedness of the corporation.
Thereupon, upon the same day, the plaintiff’ was appointed by the
court a special receiver for the special purpose of enforcing the statu-
tory liability of the stockholders under the statutes of Minnesota for
the benefit of the creditors of the corporation. The outstanding
shares of the capital stock of the corporation at that date numbered
12,500 of the par value of $100 each. Of these the defendant held,
" and had held, 20 shares, and this action is against him to enforce his
liability on such shares.

The question of the liability in t]ns court of the stockholders in
similar Minnesota corporations under the statutes of Minnesota as
interpreted by the Minnesota courts, and the court proceedings lead-
ing to the appointment of a special receiver to enforce this liability,
were all fully reviewed and considered by the court in the recent
similar case of Childs, Recelivery v, Cleaves, 95 Maine, 498, and need
not be again gone over here. Indeed, the defendant’s counsel frankly
and honorably concedes, what is true, that the case of Childs v. Cleaves
is decisive against him of his liability in this suit, unless the action is
barred by our statute of limitations, R. S.; e 81, § 82, which provides



150 HALE 7. CUSHMAN. [96

that “actions of assumpsit, or upon the case founded on any contract
or liability expressed or implied,” shall be commenced “within six
years after the cause of action accrued and not afterwards.”” This
action was begun March 9, 1901.

The defendant contends that his liability accrued at least as early
as May 20, 1893, when the corporation was adjudged insolvent and
put in charge of a receiver, and hence that the cause of action against
him upon that liability accrued then, if not before, and became barred
May 20, 1899, before this action was begun.

It does not follow, however, from the language of the statute that
a cause of action accrues as soon as a contract is made or a liability is
incurred. The obligation or liability, though existing, may yet be
conditional with conditions precedent negativing any right of action
until the conditions are all fulfilled. The contract or statute creating
the liability may require the observance of many preliminaries before
there shall be a right of action to enforce it. It may require a certain
lapse of time after the liability is determined, before an action can be
brought, as in the case of many insurance statutes and contracts. In
fine, it may be stated as a general rule that no right or cause of action
exists or accrues until there is a breach of duty.

The question, therefore, in this case is, when did the defendant
first become delinquent in duty? It was held in Childs v. Cleaves,
supra, that, under the statutes and judicial decisions of Minnesota,
the liability of the stockholders to creditors of the corporation to
make good the deficiency of corporate assets up to an amount equal
to the par value of his shares, though a liability in existence, was in
abeyance until the fact and extent of such deficiency were judicially
ascertained and declared and a receiver appointed to enforce the liabil-
ity of the stockholders. The liability is not primary, to be enforced
as soon as a debt against the corporation matures; but is secondary,
somewhat like that of a guarantor, to be enforced only when the
inability of the corporation is judicially demonstrated, when the assets
of the company are judicially found to be insufficient, and the amount
of the deficiency definitely ascertained.

The liability is analogous to that of a stockholder to creditors for
unpaid subsecriptions for stock which the corporation itself is barred
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from collecting. In such cases it has been held that no action can be
maintained against the stockholder by a receiver or assignee for bene-
fit of creditors, until the fact and extent of the deficiency of the cor-
porate assets have been ascertained and declared by some competent
authority.  Gillin v. Swwyer, 93 Maine, 157; Hewkins v. Glenn,
131 U. 8. 319.

The defendant in this case clearly did not become delinquent in
duty, at least until the proper authority in Minnesota ascertained and
declared there was occasion to resort to his liability, and authorized
its enforcement. This, as already stated, was not until Nov. 3, 1897,
when it was found for the first time what was the deficiency of cor-
porate assets and how much would be required of the stockholders.
The right or cause of action did not accrue before that day, and hence
this action begun March 9, 1901, was seasonably begun.

Fxeeptions overruled.

*  STATE oF MAINE vs. FRED A. BUSHEY.

Kennebee.  Opinion January 30, 1902.

Criminal Pleading. Conclusion of Law. Obstructing Officer. R. 8., ¢. 122, 3 21 ;
. 132, 39 12, 13.

In an indictment under R. S., c. 122, § 21, for obstructing an officer in the
service of process, it is not necessary that there should be an express alle-
gation-that the process was in the possession of the officer. It is sufficient
if such is the fair inference from all the language used.

Such process when not civil must, by the statute, be ‘“for an offense punish-
able by jail imprisonment and fine, or either.” These words are descrip-
tive of the oftfense, and they or their equivalent must be used in the indict-
ment.. An allegation that the process was a search and seizure warrant in
and upon the premises of the defendant, situated in W., and occupied
by him as a saloon, is not sufficient.

Such an indictment must specifically state by what act of the defendant he
obstructed the officer in the service of the process.

Exceptions by defendant. Sustained.
Defendant was indicted and tried in the Superior court of Kenne-
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bec county for obstructing an officer in the service of criminal pro-
cess. There was a verdict of guilty by the jury.

Defendant moved in arrest of judgment and took exceptions to the
overruling of his motion in the Superior court.

The case is stated in the opinion.

Thomas Leigh, county attorney, for State.
S. S. & F. L. Brown, for defendant.

SrrriNg:  Wiswrnn, C, J., EMeEry, WHITEHOUSE, STROUT, SAV-
AGE, Powers, JJ.

Powers, J. Indictment under R. S., c. 122, § 21, for obstructing
an officer in the service of process. The respondent was found guilty
and moves in arrest of judgment for the following causes.

“First. There is no allegation in the indictment that Henry A.
Hodges, the alleged constable, had in his possession any warrant or
process, or that any process had been committed to him at the time
alleged or stated in the indictment.

Second. The indictment does not allege or set forth that any
crime or what crime or offense the supposed search warrant Was based
upon, or what the nature of the charge was.

Third. The indictment does not contain any allegation of the par-
ticular mode or how the defendant hindered or obstructed the con-
stable, and does not state what acts the defendant did in this matter
to prevent the constable from executing his legal power.

Fourth. There is no allegation in the indictment that the alleged
search and seizure warrant authorized or directed the searching of the
premises or saloon of the defendant, and for other manifest defects in

said record appearing.”
.

I.  The indictment states that Hodges “being then and there a con-
stable of the town of Vassalboro, legally authorized and duly qualified
to dischage the duties of' said office, and also being then and there in
the due and lawful execution of the same, was in process of serving
a search and seizure warrant issued by the judge of the municipal
court. for the city of Waterville.” - It is not necessary that there
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should be an express allegation that the process was in the possession
of .the officer. It is sufficient if such is the fair inference from all
the language used. State v. Hooker, 17 Vt. 658,668. How could
Hodges be in the due and lawful execution of his office as constable,
and in process of serving the warrant, unless he had it in his posses-
sion at the time? It is evident that he could not. His possession
of the warrant, therefore, as plainly appears from the langunage of the
indictment as if it had been directly alleged.

II. The offense is created and defined by the statute. The indict-
ment should state all the elements necessary to constitute the offense,
either in the words of the statute or in language which is its sub-
stantial equivalent. State v. Hussey, 60 Maine, 410, 11 Am. Rep.
209. In speaking of the process, the words of the statute are ““process
for an offense punishable by jail imprisonment‘and fine, or either.”
These words are descriptive of the offense, and they, or their equiva-
lent, should be used in the indictment. Instead of this, however, the
only description which is found of the process which the officer was
obstructed in serving, is that it was a search and seizure warrant in
and upon the premises of the defendant, situated in Waterville, and
occupied by him as a saloon. Under our statute no warrant can
issue to search for any person or thing except for an offense in rela-
tion thereto .which is punishable by jail imprisonment or fine, or
either. Such a warrant when lawful must specially designate the
person or thing searched for, and allege substantially the offense in
relation thereto. Upon it the person or thing searched for, if' found,
is seized, and together with the person in whose possession the same is
found, returned before a proper magistrate. Upon it, if the offense
is within the magistrate’s jurisdiction, the person so returned is tried,
and if convicted punished by jail imprisonment and fine, or either;
and if’ not within the magistrate’s jurisdiction, the proceedings are the
same as in other similar cases. R. S, e 132, §§ 12 and 13. If]
therefore, there were any allegation that the search and seizure war-
rant was a lawful one, it might be said with some reason that such
an allegation necessarily imported that it was for an offense pun-
ishable by jail imprisonment and fine, or either. There is in the
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indictment, however, no allegation that the search and seizure war-
rant was lawful, or lawfully issued, and there is nothing describing
the cause for which it issued, and showing that it was for such an
offense as is within the definition of the statute. Not that there
must necessarily be an allegation that the process was lawful. Our
statute does not contain that word, and therein differs from the New
Hampshire statute, under which the omission of that word was held
fatal in State v. Beasom, 40 N. H. 367, and State v. Flagy, 50 N.
H. 321. There must be, of course, proof that the process was law-
ful. The objection and the difficulty here is, that there is no direct
allegation that the offense was within the statutory definition, that
there is no description of the offense which, by showing what it is
supplies the place of that definition, and permits the court and the
accused to see that it was an offense punishable by jail imprisonment
and fine, or either, as was the case in State v. Cussidy, 52 N. H. 500.
In the absence of such allegation or description, and the further
absence of any allegation that the search and seizure warrant was
lawful, or lawfully issued, the description of the process found in
the indictment is not equivalent to the words of the statute, and is
insufficient.  All that is charged in the indictment may have been
proved, and yet the defendant may not have committed any offense.

III. The indictment follows the words of the statute and charges
that the defendant did wilfully obstruct the officer in serving the
process. If it stopped here, it could hardly be contended that it
descended far enough into particulars to give the defendant notice of
what particular act on his part was claimed to be criminal.  Bishop’s
Crim. Prac. § 889. It goes on to say, therefore, that the defendant
“did prevent the said Hodges from seizing a large quantity of intox-
icating liquor intended for illegal sale upon said premises.”” This,
however, is a mere conclusion. Upon what act of the defendant that
conclusion is based nowhere appears in the indictment. The indict-
ment should allege facts, not state conclusions. People v. Reynolds,
71 Mich. 343. The defendant is charged with obstructing and pre-
venting, possibly with obstructing by preventing; but by what act he
obstructed, by what act he prevented, in short with what criminal act
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he is charged, the defendant is left solely to conjecture. The crim-
inal act with which he is charged should be so specifically stated
that he may prepare his defense, and if again prosecuted for the
same offense may plead the former conviction or acquittal in bar.
State v. Lashus, 79 Maine, 541; State v. Hosmer, 81 Maine, 506.

IV. There is no allegation in the indictment that the officer
searched or attempted to search, or was obstructed in searching, either
the premises or saloon of the defendant. It is therefore unnecessary
that there should be any allegation in the indictment that the warrant
authorized or directed such search.

Tor the second and third causes assigned the motion is granted

and
Iixceptions sustained.  Judgment arrested.:

Joun B. KEHOE, in Equity, vs. JAMES S. AMES, and others.
Cumberland.  Opinion January 31, 1902.
Will.  Trust.  Separated Family. Costs.

A testatrix devised certain property to a trustee to hold during the natural
life of her nephew, J. 8., for the benefit of the said J. 8., ““so that at the
discretion of the trustee the net income, and where circumstances should
demand, the principal might be applied to the comfort and support of the
said J. 8., and his family, and to relieve them from suffering and distress.”’
She further provided in case of objection to the trustee by J.S., or her
refusal to act, other trustees should be appointed ‘“to carry out the pro-
visions of such trust for the benefit of said J. S. and his family,” with a
devise over after the death of J. 8., to his issue then living, and in default
of such issue to another nephew. By other clauses of her will, specific and
substantial devises and bequests were made to J. 8., without mention of
his family. The family of J. S., at the time of the making of the will con-
sisted of his wife and daughter, but before the death of the testatrix they
separated from him, and have not since lived or maintained family rela-
tions with him.

Upon a bill brought by the trustee to determine the construction of the will,
and for directions as to the manner of executing the trust, held,

That the whole net income of the trust estate is not payable to J. 8:—
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That the wife and daughter are independent beneficiaries under the will, and
that so much of the income as the trustee in his discretion, exercised in
good faith, may determine, is either payable to the wife, or to be otherwise
applied by him to the comfort and support of the wife and daughter:—

That their right to have said income so applied is not affected by their sep-
aration from J. S. :—

That there being no evidence of the abuse by the trustee of the discretion
given him, the prayer of the wife and daughter to have the income of the
trust estate apportioned and a specific part paid to them, should be denied.

On report. In equity.

Bill brought by the trustee under the will of Charlotte R. Shaw
late of Portland, deceased, to determine its construction and obtain
directions as to the manner of executing the trust.

Kate P. Trickey was named trustee in the will; but was succeeded
by the plaintiff.

The facts were agreed and appear in the opinion.

John B. Kehoe, pro se, for plaintiff.

R. T. Whitehouse; J. C. and F. H. Cobb, for James S. Ames.

J. H. and J. H. Drummond, Jr., for others,

Srrring:  WisweLL, C. J., EMERY, STrOUT, SAVAGE, FOGLER,
Powers, JJ.

Powgrs, J.  This bill is brought by the trustee under the will
of Charlotte R. Shaw for a construction of clause seventeen of the
will, and for the direction of the court as to the manner of executing
the trust therein created.  Said seventeenth clause is as follows:

“Seventeenth. Iight shares of my stock in the New York, New
Haven and Hartford R. R. Co.; my shares of stock in the Boston &
Albany R. R. Co.; my house and lot on Casco Street in said Port-
land ; and thirty-five two-hundredths (35-200) of my Merritt farm in
Minnesota, more definitely named in the last preceding item of this
will, T give, devise, and bequeath to the said Kate . Trickey, to
have and to hold to her, and her heirs, executors, administrators, and
assigns, for and during the term of the natural life of James S. Ames
aforesaid, but in trust nevertheless for the benefit of my nephew,
James S. Ames aforesaid, and so that at the discretion of the trustee
the net income from said trust estate shall from time to time be
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applied to and for the comfort and support of the said James and his
family; and further so that when circumstances shall demand so
much of the principal part of said estate shall, at the discretion of
said trustee, be applied and used as will save and relieve the said
James and his family from suffering and distress. Provided, however,
if said James S. Ames shall in writing duly made and presented by
him to the judge of probate for said Cumberland county, object
against said Kate P. Trickey acting as such trustee, or if’ for any
cause she shall refuse to accept, or fail or cease to perform such trust,
then in either such event, it shall be lawful and it is my will and I
do hereby order and direct, that the judge of probate aforenamed
shall appoint some other discreet, reliable, and responsible person as
trustee to carry out the provisions of such trust for the benefit of said
James S. Ames and his family as aforesaid. On the death of the
said James S. Ames, said above created trust shall cease and thereby
be determined. And thereupon I give, devise, and bequeath the said
estate so hereinbefore given in trust, and the reversion and remainder
thereof, in fee to such of the lawful issue of the said James S. Ames
as shall then be living, and in default of such issue of the said James,
then to such of the lawful issue of the said Robert P. M. Ames as
shall then be living.”

It is agreed that the family of James S. Ames at the time of the
making of the will consisted, and now consists, of* his wife and
daughter, but that they have not lived with him, or maintained fam-
ily relations with him since 1895, although there has been no divorce
or separation by order of court, and that 'since the separation he
has not contributed to their support. In determining whether the
wife, Harriet E. Ames, and the daughter, Harriet E. Ames, Jr.; are
independent beneficiaries under the will, and as such entitled to any
portion of the income of the trust fund, regard must be had to the
words of the will itself in all its different parts. The construction
placed by learned judges on expressions in other wills under other
circumstances, differing from though somewhat similiar to those
before us, throws little light upon the intention of the testatrix
here. The trust is, in the first instance, expressly declared to be for
the benefit of James, and it is claimed that the expressions which
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immediately follow allowing the trustee in her discretion to apply
the net income to and for the comfort and support of James and his
family, and when necessary so much of the principal as will save and
relieve the said James and his family from suffering and distress, are
simply declaratory of the motive for the gift to James. Later on,
however, in the same clause, in case of the refusal or failure of the
trustee named to act, the testatrix provides for the appointment of other
trustees “to carry out the provisions of such trust for the benefit of
the said James S. Ames and his family as aforesaid.” Here the tes-
tatrix expressly declares that the trust is for the benefit of the family
as well as of James. If James is the only beneficiary of the trust
fund, then the words “and his family” must be rejected. It is only
by regarding the wife and daughter his family, as well as James, as
beneficiaries of the trust fund, that full force and meaning can be
given to all parts of the will. Such a construction is the only one
which is consistent with the later declaration that the trust is for the
benefit of James and his family. It is not inconsistent with the pre-
vious declaration that it is for the benefit of James, so that in the dis-
cretion of the trustee the income may be applied to the comfort and
support of, and if necessary the principal, to relieve from suffering
and distress “James and his family.”

And we think this construction is strengthened by the fact that by
the seventh, twelfth, and thirteenth clauses of the will specific and
substantial bequests and devises are made directly to James S. Ames.
By the ninth and cighteenth clauses he is one of the four residuary
devisees and legatees of the real and personal estate. In none of
these clauses is any mention made of the family. If what the testa-
trix had in mind was simply to benefit and provide for her nephew,
James, leaving the comfort and support of his family entirely depend-
ent upon his affection, or the performance by him of the obligations
which the law imposed upon him to support his wife and daughter, it is
difficult to understand why the family should be named in connection
with the disposition of the trust fund and nowhere else. From the
distinction thus made the conclusion is irresistible, that the testatrix
intended the family of her nephew to have from the trust fund a
direct beneficial interest, different from that which it would incident-
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ally derive from the absolute gifts to him. Loring v. Loring, 100
Mass. 340. ‘

We think these considerations outweigh any argument to be drawn
from the fact that the trust was to continue only during James’ life
and the trust estate was then devised to his issue, and in default of
such issue to the issue of another nephew, without making any further
mention of James’ wife. Such a gift to those alone who were related
to her by consanguinity is not inconsistent with an intention, on the
part of the testatrix, to give to the wife during her husband’s life such
an interest in the trust fund as would provide for her comfort and
support, and relieve her from suffering and distress. If there were
children, the estate would still continue in her family; and if there
were none, and the wife survived the husband, the testatrix might
then reasonably prefer her own relatives to the wife of a deceased
nephew. Moreover, in making wills testators do not always foresee,
and not foreseeing do not provide, for every possible contingency. If
they did there would be less bills brought to determine the construc-
tion of their wills.

Neither do we think too great importance should be attached to
the right given to James alone to object to the trustee named. He
was the husband and father, the head of the family, which at the
time of the making of the will was still united. The testatrix might
well believe that he would act for the interest of that family; and
that beyond that it was not desirable to invest either the woman or
the child, who were to be the recipients of her bounty, with the unu-
sual power of rejecting the trustee she had named, through whom
that bounty was to be exercised.

1t is suggested that the wife and daughter no longer belong to the
family of James, and that while living separate and apart from him
they have no right to participate in the benefits of the trust. There
is nothing in the will indicating such an intention on the part of the
testatrix. So far as they are concerned the declared purpose of the
trust, their comfort and support and their relief from suffering and
distress, might require that they should receive its benefits even more
when living apart from, than when living with the husband and
father. The separation took place more than a year before the death
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of the testatrix, yet she made no change in her will on that account.
We think she used the word “family” to designate the persons
intended, and not for the purpose of imposing as a condition that
those persons should reside with, or be entitled to support from,
James S. Ames. The question of whose fault caused or continues
the separation cannot affect the rights of the beneficiaries except so
far, if at all; as it may influence the judgment of the trustee, to
whose discretion is confided the application of the trust funds. With
that discretion, honestly exercised, the court will not interfere, and
there being no evidence of its abuse, the prayer of Harriet E. Ames
and Harriet E. Ames, Jr., that the income of the trust estate be
apportioned, and a specific part paid to them, is denied. Teazie v.
Forsaith, 76 Maine, 172; Swmith v. Wildman, 37 Conn. 384,

In answer to the questions submitted, our opinion therefore is, that
the whole of the net income of the trust estate is not payable to
James S. Ames; that so much of said net income as the trustee in
his discretion exercised in good fuith may determine, is either payable
to Harriet 2. Ames, or to be otherwise applied by the trustee to the
comfort and support of herself’ and said Harriet K. Ames, Jr.; and
that the right of said Harriet K. Ames and said Harriet . Ames, Jr.,
to have such portion of said income =0 applied is in no way affected
by their separation from James S. Ames, except so far, if’ at all, as it
may properly influence the discretion of the trustee.

The costs of both parties are a proper charge upon the income, and
are to be paid by the trustee.

Decree accordingly.
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WiLLiam WELLS, Applt. from the decree of Judge of Probate.
Cumberland.  Opinion January 31, 1902,
Will.  Sawity. Evidence. Undue Influence. K. 8., c. 103, 3 14.

In order to establish a will it is not necessary that any of the subscribing wit-
nesses should testify to the sanity of the testator. It frequently happens
that the most satisfactory evidence of a person’s state of mind is found in
the mind’s own action, as shown by his conversation, claims, declarations,
and acts.

On the question of undue influence, the fact that the testatrix’s nephew,
who drew the will, was named an executor, and received a small legacy,
is entitled to little weight, where the legacy is the same as that bequeathed
to all her other nephews and nieces, and there is no evidence that he
unjustly used the confidence reposed in him to influence or morally coerce
the testatrix, but there is an entire absence of those suspicious circum-
stances which are usually found where one seeks to impose one’s will upon
another and overpower his mind and will, so that he is no longer left free
to act intelligently and understandingly.

Motion for new trial. Sustained.

Appeal from the decree of the Judge of Probate of Cumberland
county allowing the will of Frances H. M. Wells, late of Portland.

At the trial in the court below, the jury found the testatrix was
not of sound mind, and executed the will under undue influence.

The case is stated in the opinion.

J. C. & F. H. Cobb, for appellant.

E. C. Reynolds, for appellee.

SrrrinGg:  Wiswernn, C. J., EMERY, WHITEHOUSE, STROUT,
SAavace, PowEers, JJ.

PowEgrs, J. This is an appeal from a decree of a judge of probate
approving and allowing the will of Frances H. M. Wells. At the
hearing in the appellate court two issues were submitted to the jury
by the presiding justice, viz:

Question. Was the testatrix, Frances H. M. Wells, of sound

VOL. XcvI 11
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mind at the time she executed the instrument which purports to be
her last will and testament? Answer. No.

Question. Was said testatrix induced to make and execute said
instrument, purporting to be her last will and testament, by undue
influence? Answer. No.

‘Whereupon the appellee moved to have the verdict set aside and a
new trial granted.

An examination of the evidence satisfies us of the following facts.
The testatrix and the appellant had been married something over
twenty years. The first half of their married life had been pleasant,
but about 1890 the testatrix became convineed, whether with or
without sufficient grounds is immaterial, that her husband had
formed an undue and unlawful intimacy with another woman. This
conviction caused her a great deal of unhappiness. She at one time
entertained the thought of obtaining a divorce, but after talking the
matter over with her counsel, said that she would remain in the
house—it was her home, and she would remain in the house, and the
other woman should not come to the house while she was there.
She frequently spoke of the affair to her counsel, and stated that she
did not intend for her husband to have any considerable portion of
her estate. On June 16, 1900, she was taken sick; the 19th she
told her nephew, who had been her attorney since 1887, that she
would like to have him prepare a will for her. At the same time
she told him something as to the amount of her estate, where to find
her bank books, to get them and take them to the city and get them
balanced up, asked him to figure up her notes, and told him about
her other property. On the following day, June 20th, having ascer-
tained the amount of her property, she stated to him what disposition
she desired to make of it. Her sister visited her the 23rd and
remained with her until the 25th; and during this time she conversed
rationally and intelligently about herself and her condition. The
24th the draft of the will was read to her, and she suggested some
changes in it so that the share of her estate which was given to one of
her brothers, who had had some financial difficulty, should not be sub-
jected to the claims of his creditors. On June 26th, her nephew
returned with the will in its final draft, read it to her, and she looked
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it over and pronounced it all right. It was drawn in accordance with
her instructions. By it she gave the bulk of her property to her heirs
at law, her seven brothers and sisters, she being childless, one hundred
dollars to each of her thirteen nephews and nieces, $100 to a lady
friend stopping at the house at the time, her wearing apparel to her
sister, her sewing machine to her sister-in-law, her watch to her hus-
band’s grandchild, and the remainder, some $400.00, to her husband.

Having looked the draft of the will over she stated whom she
desired as witnesses, two of the neighbors and the nurse, and it was
then duly executed and published as her last will and testament.

From that time until her death on July 17th, she continued to
have callers and visitors, with whom she conversed in a manner which
indicated that she had sufficient mind and memory to recall what she
had done, what property she had, and to understand her relations to
those who were the natural objects of her affection and bounty. The
two neighbors who witnessed the will gave no opinion as to the
mental condition of the testatrix, but stated that she signed the will,
and when asked if that was her will, and whether she desired them
and the nurse to witness it, she nodded her head in assent.

The case of the appellant rests almost entirely upon the testimony
of the nurse. She attended the testatrix from June 18th to the time
of her death, and states that during that entire time the testatrix was
out of her mind, and wandering all the time, that she was flighty and
would not answer, that she would get out on the floor at night, that
she was hard to manage, that she would say all kinds of things, and
imagine she was going and coming somewhere, that she would receive
company, and that the day the will was made she was out of her
mind all that day and that evening, and the night before. This
witness, however, gives numerous instances of conversation between
herself and the testatrix wherein the latter conversed intelligently
about herself, her husband, her property, and various other matters,
and wherein it is impossible to discover any indication of mental
unsoundness. She further states that at the time the will was exe-
cuted, when asked if she knew what was in it, the testatrix bowed her
head; that the witness at that time picked up from the floor the envel-
ope that belonged to the bank book and asked the testatrix if it was
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any use, to which she replied, “It is the cover to the bank book.”
These are intelligent acts and statements at the very time of the
execution of the will. The testimony in regard to them comes from
the nurse herself, and does not comport with her opinion that the
testatrix was out of her mind all that day. Morcover, this witness
in some of her testimony shows a manifest bias, an inclination to vol-
unteer and inject statements favorable to the appellant, and in other
parts her evidence is discredited and overborne by the testimony of
the opposing witness'and the probabilities of the case.

The weight and value of a witness’ opinion depends not only upon
his means of observation and knowledge, but also quite as much
upon his freedom from all bias and prejudice. In order to establish
a will it is not necessary that any of the subscribing witnesses should
testify to the sanity of the testator. While there is no presumption
of sanity in these cases, and this is a fact to be affirmatively proved
by the proponent, yet the opinion of these non-experts is allowed as
an aid and not as an infallible guide to the jury. It frequently hap-
pens that the most satisfactory evidence of a person’s real state of
mind is to be gathered from the mind’s own action as shown by his
conversation, claims, declarations, and acts.  ’roven facts of this class
carry greater weight than the opinion of witnesses.  Cilley v. Cilley,
34 Maine, 162. Tt is a significant fact that the husband, the appel-
lant, dwelling in the same house as the testatrix and in daily com-
munication with her, testifies to no word or act of hers which can
possibly afford any indication of mental unsoundness.

It does not require the highest kind of mental ability to make s
valid will. A sound disposing mind exists when the testator can
recall the general nature, condition and extent of his property, and
his relations to those to whom he gives as well as those from whom
he withholds his bounty. Hall v. Perry, 87 Maine, 569, 47 Am. St.
Rep. 352. Neither in the present case is there any impeachment of
the testatrix’s testimentary capacity through the internal evidence
afforded by the will itself. The bulk of her estate was given to her
heirs at law and those who, from the claims.of blood or affection,
would be the natural objects of her bounty, with the exception of her
husband,  As to him, the will was in accord with a purpose she had
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long cherished and frequently expressed, the motive for which plainly
appears and is not difficult to understand. Our conclusion is that
the finding of the jury upon the first question was plainly contrary
to the evidence,

On the second question the burden was upon the appellant to
establish undue influence. There was absolutely no ecvidence, either
direct or circumstantial, to support the finding of the jury on
this issue. The appellant relies upon the fact that the attorney
who drew the will is named as executor, and reccived a legacy of
$100.00, a relatively small portion of the estate. That circumstance
is entitled to little weight under the circumstances of this particular
case. Post v. Mason, 91 N. Y. 539, 43 Am. Rep. 689. He was
her nephew, and received under the will the same sum as all other
nephews and nieces of the testatrix. He had been her attorney for
years. There is no evidence that he unfairly used the confidence
reposed in him to influence or morally coerce the testatrix. She took
the initiative in the preparation of the will, and it was drawn in
accordance with the intelligent instructions which she had given.
There was no secrecy attending its execution, and from beginning to
end there is an entire absence of those suspicious circumstances which
are usually found when one seeks to impose one’s will upon another
and overpower his mind and will, so that his mind is no longer left
free to act intelligently and understandingly.

Motion sustained.
New trial granted.
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Oscar H. HersEy, Admr.,, In Equity,
Vs,

SELINA PuriNaTON, Admx., and others.
Cumberland.  Opinion January 31, 1902,

Will.  Intention. Iquituble Fee-Simple Conditional.  Trust.

A testatrix bequeathed and devised her estate to her daughter, provided that
her daughter died leaving issue, or did not die before reaching the age of
twenty-one years. There was a devise over upon the happening of such
contingency, unless the estate should have to be disposed of under the
fourth clause of the will. By that clause the executrix was ordered and
directed to apply all, or whatever was necessary of the rents, profits, and
income of the estate to the support and education of the daughter, and
should they prove insufficient, to sell the corpus of the estate and apply
the proceeds to the same purpose.

Upon a bill of interpleader to determine the construction of the will :—

Held; That upon the death of the testatrix an equitable fee-simple con.
ditional passed to and vested in the daughter, subject to be devested on
her dying under twenty-one years of age, and without issue; which con-
dition was itself subject to the condition that the estate had not already
been disposed of for her maintenance and education, as provided in the
fourth clause of the will.

The daughter died without leaving issue, and before attaining the age of
twenty-one years.

Held ; that the trust created by the fourth clause of the will terminated with
the death of the cestui que trust:

That after the death of the daughter her guardian could not convey the
estate :

That the court will not determine in this case the validity of such sales, if
any, made by the guardian in the lifetime of his ward and while there was
no one qualified to act as trustee, the persons claiming under such sales
not being made parties to the bill.

On report. In equity.

Bill in equity to obtain the construction of the will of Helen J.
Purington, late of Westbrook.

There was also a bill brought by William W. Cutter, one of the
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defendants, against the plaintiff herein and others in which were
involved much the same questions as are here decided.
The case was heard on bill and answers and is stated in the opinion.
Lnoch Foster and O. H. IHersey, for plaintiff.
L. T. Mason and G. N. Weymouth, for Selina Purington. -
William Lyons, for William W. Cutter,
J. H. & J. H. Drumimond, Jr.; F. M. Ray, for others.

Sitring:  Wiswenn, C. J., EMERY, WHITEHOUSE, STROUT,
SAvAGE, Powers, JJ.

Powxrs, J. This is a bill in equity brought to obtain a judicial
construction of the will of Helen J. Purington.

The first item of the will is as follows: ,

“First, I give, bequeath, and devise to my beloved daughter, Marie
J. Purington, provided she dies leaving issue, or provided further
that she does not die before she reaches the age of twenty-one years,
all the rest, residue, and remainder of my estate, real, personal, and
mixed, wherever found and wherever situated, but in case she should
die before she reaches the age of twenty-one years and without leav-
ing issue, then I dispose of my real and personal property as follows.”
The testatrix then proceeds by the second item of her will: “In case
as above provided that my daughter Marie J. should die before she
becomes twenty-one years of age, and without leaving issue”, to
devise her house and lot, situated at the corner of Main and Stroud-
water streets in Westbrook, to Albert H. Burroughs, “unless it
shall have to be disposed of as hereinafter provided.” By the third
item of the will “should my daughter Marie J. die as above stated,
under twenty-one years of age and without issue,” the residue of the
cstate is bequeathed and devised to Dora PPurington, sister of the
testatrix’s deceased husband, ‘“should it not have to be disposed of
for the purposes hereinafter provided.”

“TFourth, I order and direct my executrix herein named to apply
all or whatever is necessary of the rents, profits and income of my
real and personal estate to the support and education of my said
daughter Marie J. Purington, giving her a high school, and if she
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desires, a seminary or collegiate education, and should the rents,
profits and income of my estate, real and personal, prove insufficient
for that purpose, I order and direct the executrix to first sell the
real estate situated on the westerly side of Spring street, in said
Westbrook, and after the proceeds of the same shall have been
applied to the support, clothing and education as aforesaid of my
said daughter, Marie J., and should they prove insufficient,” the
testatrix orders and directs her executrix to next sell the other
parcels of real estate, naming the order in which they are to be
sold, that devised to Albert H. Burroughs being last, and apply
the proceeds as above, “and it is my wish and desire, and I so order
and direct, that nothing contained in the second provision herein
made shall prevent, or in any way interfere in my executrix disposing
of the whole of my estate, real, personal, and mixed, for the sup-
port, clothing and education as aforesaid of my daughter- Marie J.
Purington.”  She then authorizes her executrix, should she find that
the rents, profits, and income of" the estate are more than is necessary
for the support and care as aforesaid of Marie, in her own judgment
and discretion to erect suitable grave stones, or a family monu-
ment to her late father, mother, and herself, and concludes by
appointing Dora Purington sole executrix.

The will bears date Nov. 12, 1891, and the testatrix died June 9,
1892. Dora Purington qualified as executrix, but died Nov. 16,
1893, and there was from that time no legal representative of the
estate of Helen J. Purington until the plaintiff was appointed July
17, 1900. Marie J. Purington died April 17, 1900, at the age of
nineteen, and without leaving issue.

The court is asked to determine what estate the daughter, Marie,
took under the will, and whether this estate could be sold by her
guardian for the purposes of her maintenance and education.

If the first article of the will stood alone, there could be no ques-
tion but that the daughter took a contingent estate only. The word
“provided” is an apt and appropriate word to indicate an intention
to give contingently; yet words literally contingent in their meaning
and import, must bend to the construction in favor of vesting the
estate or interest, if the will in its other parts and features shows that
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such was the intention of the testator. It is the testator’s intention
collected from the whole will, “from the four corners of the instru-
ment”, considered together, and not from detached portions, con-
sidered separately, which governs. Such an intention, if consistent
with the rules of law, overrides all technical rules relating to the
construction of isolated words and phrases. Technical words are
presumed to be used in their settled legal meaning, but where a
different intention is fairly deducible from the whole will the tech-
nical meaning must yield to the apparent intention. Again, it is a
settled rule of construction that the predominant idea which the tes-
tator had in his mind in making his will is to be carried into effect,
as against doubtful or even conflicting provisions which might defeat
it. Here the predominant idea of the testatrix is manifest. It was
to provide for the support and education of her daughter. Her
entire estate, real and personal, if required, was to be devoted to that
purpose. She expresses her wish and desire, and orders and directs
that nothing contained in the second provision of her will devising the
land to Albert H. Burroughs, shall in any way interfere with carry-
ing out that purpose. The limitations over in both the second and
third items of the will are made not only upon the condition that her
daughter dies before she becomes twenty-one years of age, without
leaving issue, but also expressly “unless the estate should have to
be disposed of as hereinafter provided,” and “for the purposes here-
inafter provided” in the fourth clause.

The law favors the vesting of estates when the manifest purpose
of the will cannot be thereby subverted. <« When, therefore, the
devise is to a person, where or it" he shall live to attain a certain age,
or at a certain age, this standing alone would be contingent; vet if
it be followed by a limitation over, if' he shall die before a certain
age, this is regarded as explanatory of the nature of the estate which
it was intended the devisee should take upon arriving at the age
named; i. e., that it should then become absolute and indefeasible;
the interest, therefore, in such cases, is held to vest upon the decease
of the testator. And a devise over always supplies an argument
in favor of the prior devisee or devisees taking a vested interest.
Where the devise over is made dependent upon the first devisee dying
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before he comes of age, or without issue, or any similar event, it is
considered that the devise is equivalent to a provision that the first
donee shall take an immediate vested interest, liable to be defeated
by the happening of the contingency named ; or if it do not happen
the estate then to become absolute and indefeasible.” 2 Redfield on
Wills, 224 (2nd Ed.) In the will under consideration there was a
present and not a future gift to the testatrix’s daughter. She had a
present right of future enjoyment of the estate, liable to be defeated.
by the happening of the contingency. Buck v. Paine, 75 Maine, 582.

This conclusion is strengthened by the fourth provision of the will,
devoting to the support and education of the daughter the income and
principal of the entire estate, if required for that purpose. Judge
Redfield states it as the result of all the cases that where the income
of the estate is given to the donee, in the meantime, it affords the
most satisfactory evidence that the testator intended to give the corpus
of the estate, but only deferred the time of coming into possession;
and where a portion of the interest only is given, or a sum sufficient
for the support and education of the donee in the discretion of the
trustees, it affords a less conclusive ground of inference in favor of the
estate vesting, but still one of considerable weight. 2 Redfield on
Wills, 283, note. In such cases, though time is annexed to the gift,
it is not annexed to the substance of the gift as a condition precedent.
This distinction is recognized in Brown v. Brown, 44 N. H. 281, cited
by the plaintiff. Our conclusion is that on the death of the testatrix
an equitable fee-simple conditional passed to and vested in Marie J.
Purington, subject to be devested on her dying under twenty-one
years of age, and without issue; which condition was itself subject to
the condition that the estate had not already been disposed of for her
maintenance and education, as provided in the fourth item of the will.

The trust there created is an active trust. The trustee is to apply
all, or whatever is necessary, of the rents, profits, and income, and if
need be the corpus of the estate, to the support and maintenance of
the daughter. This is not a mere naked power. Active duties are
imposed upon the trustee. In order to carry out the purposes of the
trust and apply the rents, profits, and income, it is necessary that
she should have such legal control and management of the property
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as will enable her to receive them. In such a case it is not necessary
that there be any express devise to the trustee. If the duties imposed
upon the trustee be such that they cannot be discharged without a
right to control the fee, the legal estate passes to him by implication.
Deering v. Adams, 37 Maine, 264. The trustee was to apply the
rents, profits, and income to the support and education of the cestui
que trust. She therefore took a fee-simple in trust. The legal
estate vested in her, although the entire equitable and beneficial estate
vested in the cestui, subject to being devested upon the happening of
the contingency. The trust so created terminated with the death of
Marie J. Purington. Every purpose contemplated by it had then
been fulfilled. It is therefore unnecessary to determine whether the
duty of administering the trust might under other circumstances have
devolved upon the administrator de bonis non with the will annexed.
This trust had terminated by its own limitations before he was
appointed. .

In reply to the question as to the power of the guardians of
Marie J. Purington to make sale of the real or personal estate of the
testatrix, so far as relates to future sales we answer that they could
not. While the vested equitable estate which passed to Marie was
inheritable, devisable, and alienable, yet it was an estate subject to a
contingency, and the contingency having happened nothing remains
to convey. As to past sales by the guardians, the bill contains no
allegation that any such have been made. If such have been made
we do not think this the proper time to pass upon their validity. In
Jackson v. Thompson, 84 Muaine, 44, it was held that upon a bill
brought by executors to obtain a construction of a will, the court
would not decide questions relating to the validity of assignments
made by beneficiaries under a will. In that case the assignees of the
legatee were made parties, but in this case if such sales have been
made those claiming under them, and who are directly interested in
the subject matter, are not made parties, nor represented in these
proceedings.

Each party is entitled to recover his costs to be paid by the admin-

istrator out of the estate.
Decree accordingly.
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STATE OF MAINE vs. JAMES A, CONWELL, JR.
Cumberland.  Opinion January 31, 1902.
Warrant.  Lord’s Day. Stat. 1901, ¢. 201.  R. S., ¢. 27, % 40.

A search and seizure warrant issued under IR, 8., ¢. 27, 40, on the Lord’s
day, before the enactment of statutes 1901, ¢. 201, was not thereby rend-
,  ered invalid.
The act of the magistrate in issuing such a warrant under that section is
ministerial and not judicial.

Exceptions by respondent.  Overruled.

Complaint and warrant in the usual form, issued thereon by the
judge of the municipal court for the city of Portland on Sunday,
December 23, 1900, for search of a dwelling-house on Spring street
in Portland, and seizure of intoxicating liquors alleged to have been
kept there intended for sale in violation of law.

The case comes to this court from the Superior court of Cumber-
land county to which respondent appealed, on exceptions by respond-
ent to the overruling of his demurrer to the complaint.

R. 1. Whitehouse, county attorney, for State.

D. A. Meaher, for respondent.

SrrriNg: - Wiswernn, C. J. EMery, WHITEHOUSE, STROUT,
SAvaGE, Powgrs, J.J.

Powrrs, J.  This was a search and seizure warrant issued under
R. S, e, 27, § 40, before the enactment of ¢. 201 PPublic Laws, 1901.
The respondent excepts to the overruling of his demurrer, and the
only question involved is whether the fact that the warrant was
issued upon the Lord’s day, renders it invalid.

There is no statute in this State which declares such a warrant
void. 'Works of necessity are expressly excepted from the prohibi-
tion against labor and business contained in R. S., ¢ 124, § 20,
Whatever is necessary to prevent crime and apprchend persons
charged with its connnission is within that exception.  Keith v. Tuttle,
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28 Maine, 326. Whether the issuing of a warrant in any case is a
work of necessity is a question which cannot be raised upon demurrer,
If it could, and if “the object of such legislation has been to secure
to private citizens the quiet enjoyment of Sunday as a day of rest,
and to encourage the observance of moral duties on that day,” as
stated by Mr. Justice WHITEHOUSE in Cleveland v. Bangor, 87
Maine, 259, 47 Am. St. Rep. 326, it is difficult to conceive of any
thing more conducive to that object than the prevention of the illegal
sale of intoxicating liquor; and it would seem a perversion of the spirit
of the statute to hold that a violation of it, which is so well calcu-
lated to make it effectual.

It is only the service of civil process on the Lord’s day that ix
prohibited by R. S., ¢. 81, § 81. And the execution of a search
warrant on Sunday was valid at common law. Wiight v. Dressel,
140 Mass. 147 ; Pearce v. Atwood, 13 Mass. 324, In the case last
cited, Parker, C. J., in delivering the opinion of the court states that
warrants may also be issued upon that day, ¢ for if the arrest is
authorized by law, the order to make such arrest is lawful.” The
same considerations of necessity and public policy which will justify
the arrest, or search and seizure upon the Lord’s day, will equally
justify the taking on that day of any preliminary steps necessary to
make the arrest, or search and seizure.

The legality of search warrants was first established by Lord Hale
on the ground of public necessity, because without them felons and
other malefactors would escape detection. 1 Chit. Crinm. Law, G4,
The same ground would furnish a strong argument in favor of their
legality when issued on Sunday, as a delay of one day would fre-
quently allow the guilty party to escape.

By the commonlaw Sunday is dies non ]lllldl(‘ua, and all judicial
proceedings upon that day are void, but ministerial acts could always
be performed on that day. Pearce v. Atwood, supra; Johnson v.
Duay, 17 Pick. 106.

The statute under which these proceedings were commenced, R. S
c. 27, § 40, declares that «if any person, competent to be a witness
in civil suits, makes sworn complaint before any judge of a muniecipal
or police court, or trial justice . . . . such magistrate shall issue



174 WALSH v. WHEELWRIGHT. [96

his warrant.” Here is nothing judicial to be done by the magistrate,
nothing left to his judgment or discretion. The statute is manda-
tory, and the act of the magistrate ministerial. Mr. Justice WHITE-
HOUSE in discussing this very question in State v. LeClair, 86 Maine,
522, says, “Tt might well be claimed that the act of the clerk in
issuing the warrant in question was purely ministerial.” While that
case was decided upon another ground, yet we see no reason to dissent
from the reasoning there employed, or the conclusion there reached
upon this subject. See also Com. v. Clifford, 8 Cush. 215.
Fixeeptions overruled.  Judgment for the State.

r

Avvix T. WawLsH, and others, ¢s. ANDREW C. WHEELWRIGHT.

Hancock.  Opinion February 24, 1902.
Will.  Adverse Possession.  Evidence. Declarations. Deed.

1. In areal action by the heirs of one who died seised, evidence that a will
was left by the deceased without any evidence of its contents does not
defeat the action.

2. When a party, to prove title by adverse possession, introduces evidence
of occupation by one whom he had placed in possession as a purchaser
under oral contract and who had in fact paid for the land, but was deceased
before obtaining a deed, the declarations of such deceased occupant made
‘on or near the land during his occupation to the effect that such occupa-
tion was not adverse to the owner by record, are admissible evidence upon
the issue whether the possession was adverse.

3. The rule that actual adverse occupation of part of a tract of land under a
recorded deed is a constructive adverse occupation of the whole tract
covered by the deed, does not apply to a record owner none of whose land
is thus occupied. Unless some part of his own land is adversely occupied,
the record owner is not affected by the fact that his land is included with
other land in a deed between strangers followed by an adverse occupation
of some part of the other land not his. The case Noyes v. Dyer, 256 Maine,
468, is overruled so far as it conflicts with this decision.

Exceptions by defendant.  Overruled.

Writ of entry for the recovery of a parcel of land in Northeast
Harbor on Mt. Desert Island, described as follows:—
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“Beginning at a large rock marked with a cross near the county
road below house formerly of William Roberts; thence running west
seventeen degrees south eleven rods; thence south a little eastwardly
to a fir tree on the beach at the mouth of Northeast Harbor ; thence
eastwardly by the shore to a fir tree near the county road, spotted on
four sides; thence northerly to the first mentioned bound, containing
one acre more or less, together with all the privileges to the same.”

Defendant plead the general issue. The verdict was for plaintiffs
and the defendant alleged the following bill of exceptions:—

The said one acre was part of lot No. 69, according to the Peters
plan of Mt. Desert, containing one hundred acres, more or less. It
was admitted that Harriet Pung acquired title to the whole of lot No.
69, conveyed to her in description by metes and bounds under deed
from the trustees of the Bingham estate, dated November 1, A. D.
1841, recorded November 2, A. D. 1841, in the registry of deeds for
Hancock county, Maine, in Vol. 70, page 515.

The plaintiffs, or demandants, claimed title to said one acre as heirs
at law of Edward Walgh, and under deed from Harriet Pung to
Edward Walsh of her right, title and interest in and unto the lot
described as in the declaration. Deed dated May 2, A. D. 1842,
recorded May 4, A. D. 1842, in said registry, in Vol. 272, page 268.

The tenant, or defendant, claimed title by adverse possession or

prescription (by himself and his predecessors) and through occupation
with color of title under the following deeds:

(1) Quit-claim deed, Harriet Dodge (the Harriet Pung above
mentioned) and her husband, Gideon Dodge, to James Bartlett, Jr.,
dated October 23, A. D. 1844, recorded January 6, A. D. 1845, in
said registry, in Vol. 75, page 396.

(2) Mortgage, said James Bartlett to Samuel Langly, Franklin
Greene and Henry Ward Greene, copartners as Langly, Greene &
Company, dated October 14, A. D. 1847, recorded November 1, A. D.
1847, in said registry, in Vol. 82, page 355.

(3) Assignment of said mortgage by said mortgagees to Cornelius
Wasgatt, dated March 26, A. D. 1851, recorded April 1, A, D.
1851, in said registry, in Vol. 89, page 478.
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(4) TForeclosure of said mortgage by said Cornelius Wasgatt, by
publication; notice dated April 1, A. D. 1851, last publication being
April 22, A. D. 1851. Notice recorded in said registry, April 29,
A. D. 1851, in Vol. Y0, page 329.

(5) Quit-claim dced, said Cornelius Wasgatt to Joseph H. Curtis
and John T. R. Freeman, dated December 2, A. D. 1880, recorded
December 15, A. D. 1880, in said registry, in Vol. 176, page 18.

These instruients introduced by the defendant covered all of lot
69 in deseription by metes and bounds.

(6)  Warranty deed, said Joseph H. Curtis and said John T. R.
Ireeman to Andrew C. Wheelwright, the defendant, dated September
17, A. D. 1881, recorded October 1, A. I. 1881, in said registry, in
Vol. 179, page 215.

This deed contained in description by metes and bounds twenty-
five acres, more or less, and included the one acre specified in the
declaration.

(7)  Quit-claim deed, said Joseph IH. Curtis and John T. R. Free-
man, to Andrew C. Wheelwright dated December 12, A. D. 1881,
recorded December 16, A. D. 1881, in said registry, in Vol. 179,
page 498.

This last named deed was confirmatory of the previous warranty
deed between the same parties, and evidently given after permanent
monuments were placed at various points in the lines of the twenty-
five acre lot.

The plaintiffs claimed as heirs at law of Edward Walsh, offered
the testimony of Mr. Charles A. Walsh, the youngest son of said
Edward Walsh, who testified in substance that said Edward Walsh
died in 1890, and that the plaintiffs were the heirs at law of said
Edward Walsh. Tollowing this testimony, he also testified, on direct
examination, relative to the will of said Edward Walsh, as follows :

Q. Did Edward Walsh leave any will that is probated in this
State? A. He left a will.

Q. Isit probated in this State? A. That I could not say, 1 do
not think so.
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The court ruled, subject to seasonable exception of the defendant,
as follows:

“Jt not appearing by any other cvidence, or by this evidence, that
the will of Edward Walsh has been probated in this state, I instruct
you that these plainitffs, they being, if’ they are, the heirs at law of
Edward Walsh, may maintain this action so far as the question of his
having left a will is concerned.”

It appeared from the testimony that lot GO was known as the
“Pung lot” and also later as the “Wasgatt lot.” Upon the lot,
but not upon the one acre, were dwelling-house, barns, fish house, etc.
A portion of the lot, but not including the pasture, was cultivated
and used as a farm field. The acre in question appears to have been
within the limits of that portion of lot 69 which the defendant and
those under whom he claimed, occupied as a pasture, that portion of
the lot used for farming purposes, and upon which the dwelling-
house and out buildings and fish house were located, being enclosed
with a fence, and the pasture adjacent thereto, and including the one
acre, being also fenced. A fence separated the mowing-field from
the pasture land.  The testimony tended to show this sort of occupa-
tion down to the time that Cornelius Wasgatt sold to Curtis and
Freeman in 1880. After Curtis and Freeman sold to Andrew C.
Wheelwright the twenty-five acres in 1881, Mr. Wheelwright built
thereon a summer cottage, and kept his lot, including the one acre,
enclosed.  His house, however, was not on the one acre in question.

Cornelius Wasgatt, under whom the defendant claimed, appears to
have acquired his mortgage of the Pung lot, or Wasgatt lot, in 1851,
and made conveyance in 1880, as above noted. During part of the
time he appears to have claimed under the foregoing instruments, he
placed his brother, Thomas Wasgatt, in charge of his property under
an arrangement disclosed by the testimony of’ Cornelius Wasgatt, as
follows:

TESTIMONY OF CORNELIUS WASGATT.

Q. When did you first have any knowledge of the property, that
has been spoken of in this suit as the Wasgatt farm or Wasgatt place,
‘at Northeast Harbor? A. It was before 1852, but I couldn’t tell

VOL. XCvI 12
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only as I heard the depositions here and saw the records; because 1
know I went away in the fall of 1852. I supposed it to be about
1850, but I see by the records it is 1851.

The Courr: You did foreclose, did you, Mr. Wasgatt? A, I
foreclosed.

Mr. Kixa: Did you send anyone to take possession of” the prop-
erty? A, Idid

Q. Who did you send? A. T sent Thomas.

Q. Did you go and examine the property before you bought the
mortgage? A, I didn’t examine it all over.

Q. Did you go there? A. T went there and looked at the
place and bought with reference to the chances for business, and that
fall T went home and learned that the property had been cared for
by my brother.

Q.  You say you went home. What do you refer to as your
home? A, That was Beech Hill, where my parents lived at that
time.

Q.  Were you married at that time? A. No, sir,

Q. How long did you remain at Beech Hill, at your father’s, at
that time? A. T only remained there a short time, for I remember
that I went into the woods to work that winter. After the mills
hung up I went home.

THE CourT: What is this, the year 1851, that you acquired the
mortgage? A.  Yes, sir.

Mr. Kine: In the spring, after returning from the woods, did
you go back home? A. Yes.

Q. Did you make any arrangement with your brother Thomas
about the occupation of this property, and it so, what? A. We
had a verbal agreement or understanding that he should eventually
have one-half the property; and he always staid at home, he was
really somewhat of an invalid, and staid at home, and the under-
standing was that he should occupy it and care for it; T was away
both winters and summers.

Q. Where did you go after that, Mr, Wasgatt? A. Well, the
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next summer, 1852, I worked in the mills again for the same party,
and that fall T went to California.

Q. How long did you remain in California? A, 1 was there a
trifle less than five years, but the five years had elapsed before I got
home ; about a month on the way.

Q. T don’t think it was quite clear what the arrangement was
with your brother. Do you mean your brother was to have half of
the property by paying you for it? A. IHe was to have half the
property by repaying me for half the property; and sometime subse-
quently the arrangement was that he should have the whole of it by
paying for the whole of'it. .

Q. When was that arrangement made, if you can tell? A, 1T

an’t tell when that arrangement was made; that was the understand-
ing T know.

Q. Asa matter of fact, had he practically paid you at his death?

A.  He had, he had paid me and, well, in fact, before his death T
offered to give him a deed, but he didn’t care about taking a deed;
that wasn’t a great while before he died.

From other testimony in the case, it appeared that Thomas Was-
gatt left the property in about 1867. Thereafter, however, at differ-
ent periods, he placed some other tenant in possession.

The legal title appeared never to have been in Thomas Wasgatt.
Thomas Wasgatt was thus in possession under Cornelius.

The plaintift's claimed that Thomas Wasgatt made certain ad-
missions operating as against the title, or claim of title, on the part
of Cornelius Wasgatt. The testimony showing these admissions
came from three witnesses, viz: Augustus C. Savage, Albert I..
Brown and Mrs. Deborah Sumner, and their testimony as to the
admissions of Thomas Wasgatt were admitted, subject to seasonable
objection on the part of the defendant. Such admissions appeared in
the testimony as follows:

Testimony of AuGustus C. SAVAGE, called by the plaintiffs in
rebuttal :

Q. Do you remember having a conversation with Thomas Was-
gatt at one time, standing down there by this rock? A. T do.
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Q. State when it was that you had this conversation? A. That
was between the first and middle of June, 1855.

Q. Did the conversation have reference to the acre of land? A.
Tt did.

Q. Now, I will ask what the conversation was? A. We spoke
about the lot in a general way, and he and I went together and
found the rock; T never had seen it before, and he said he never had
seen the rock, but we spoke of it and walked along there, and trod
down the underbrush, some alders; there had been an old fence there,
some decayed pieces still remained, T remember. .

Q. Was there any fence standing there at the time? A. No
sir, not there.

THE Courr: What do you mean—along by the road? A.
Along by the road.

MRr. Drasy: Was there some remnants of an old fence there?
A. There was.

Q. Where was this rock with reference to the remmants of the
old fence? A. The old fence went directly over; there was other
large rocks besides the marked one that had been rolled out in build-
ing the road; rolled out of the road.

Q. What else was said by him, anything said about a deed?
A.  Yes; he said there at that time that that rock corresponded with
the record of a deed to Mr. Walsh that he had seen.

Q. What was the date of this again, the year? A.  Well, it
was in 1855.

Q.  What time in the year? A, June.

Q.  Were you quite familiar with Thomas Wasgatt? A.  Yes,
sir.

Q. Have you at other times and other places during Thomas Was-
gatt’s occupancy there, had conversations with him in relation to this
lot, or spoken of it? A. Well, it has been spoken of in a general
way between us, I couldn’t fix the dates, as the Walsh lot, in locating
different places.

TEsTIMONY OF ALBERT L. BROwN.

Q.  When was this? A. Well, T couldn’t tell exactly, but it

was shortly after I come out of the army.
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Q. When did you come home from the war? A, In 1866.

Q. Where did you meet Thomas A. Wasgatt at this time, and
have this conversation? A. I met him down by a big rock there,
next to the road, right by the side of the road.

Q. Was it near this rock that you were when you met Thomas
A. Wasgatt soon after the war? A, Yes sir; Thomas Wasgatt sat
down on this rock and 1 sat down on the side of the road, where we
was when we was talking.

Q. Did your conversation have reference to the lot of land by
that rock? A. Iart of the conversation did, yes sir.

Q. State what the conversation was? A. Well, T asked him if
he didn’t think that he missed it in cultivating the back part, the
other side of the lot, instead of that. 1 told him that it looked to me
as it’ that was a great deal more fertile piece of' land and ecasier eulti-
vated in every way, and I thought it would pay him better to have
the field there than it would where he did. Says he “I don’t own
this land nor never did;” says he “here is a piece of land laying here,
between here and the beach and that line of stakes out there”—there
was a line of stakes then sticking up that showed there had once been
a fence, but the stakes, some of them leaning this way and some that
way, and any way, but it seemed as though the bottoms of them come
pretty near on a line, I should say, running from that rock over a
distance, and he said that piece of' land he didn’t own nor never did.

Q. Did he say who did own it? A. Well, he told who owned
it, but I couldn’t swear to the name, as I am hard to remember
names; but there is one thing 1 do remember that he said, that he
was a shoemaker and after buying this piece of land he moved to
Portland, and since he had been to Boston, or New York, he didn’t
know where.

Q. Did he show you the corner bound of this lot of the shoe-
maker, who moved to Portland or Boston? . Only that rock.

Q. What did he show you about that rock? A. He told me
that was the corner bound, and went round the rock and showed me
a mark on the rock.
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TESTIMONY OF MRS. DEBORAH SUMNER.
Q. Do you recall going down to Thomas Wasgatt’s with Alvin
Walsh and Mary Jane Chase? A. I do.
Q. What is your recollection of the time—the date? A. Well,
I think it was 1867 or 1869, somewhere along there; I don’t really
fix the date.

Q. Who did you sce there? A. T saw Mr. Thomas Wasgatt.

Q. Did you hear a conversation between Thomas Wasgatt and
Alvin Walsh with reference to the payment of taxes? A. T did.

Q. What was this conversation? State what the conversation
was? A,  Well, Mr. Walsh spoke about the place, paying the taxes,
that he would see his father about paying the taxes, but they could
have the place, the use of the place for the paying of the taxes.

Q. What did Mr. Wasgatt say? A. He said he would pay the
taxes for the use of the place.

Q. What place did they refer to? A. The Walsh place.

Q. What place was that? A. It was a place enclosed after
Thomas Wasgatt had enclosed it in the field.

The instrument under which the predecessors of the defendant
down to 1881 claimed to be occupying, includes in express descrip-
tion, all of said lot 69, including the one acre in question.

The deed in 1881 from Cornelius Wasgatt to the defendant, Mr.
‘Wheelwright, includes in its description, the twenty-five acres, taking
in also the one acre in question.

All of these conveyances prior to that to Wheelwright, conveyed
a perfect title to the whole of lot 69, except the acre demanded, and
the deed to Wheelwright conveyed the whole of the tract therein
deseribed, except the acre demanded.

Upon the point relative to the occupation of a part of the PPung,
or Wasgatt farm, (other than the one acre in question), under deeds
describing the entire lot, and the occupation of a part of the twenty-
five acre Wheelwright lot, (other than the one acre in question), under
deed describing the entire lot, the court, subject to seasonable excep-
tion on the part of the defendant, instructed the jury as follows:

“Well, it is necessary, of course, for this defendant to show that
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he or those under whom he claims, and most, of course, of this
occupation was by persons under whom he claimed prior to the
time of the deed to him in 1881, he must show that he or
they occupied this particular lot, this acre. It would not be
sufficient for Mr. Bartlett, James Bartlett, upon his part, or
Cornelius Wasgatt upon his part,—and by him, I mean, of course,
those occupying under him,—it would not be sufficient that they
occupied all the rest of this lot 69 for twenty years, or for fifty
years, or for every year from 1844 up to to-day ; because they had a
right to occupy that during these various periods of time. The
parties who owned during that time were the owners of the lot 69,
all except the acre, and their occupation, the occupation of Bartlett
and of the Wasgatts and persons under the Wasgatts, and of Free-
man and Curtis, and of Wheelwright, of the rest of the farm, would
not give them title to the lot demanded in this suit. And you see
very readily why. Because they owned that. It is unquestioned
and it is admitted that these various deeds conveyed all of lot 69,
except the acre; and there was no reason why that Bartlett in his
day, and the Wasgatts in Cornelius Wasgatt’s time, and the others
since, should not occupy the rest of it; because they owned it, and
they did occupy it, and it is not questioned in this case.

“But the occupation of the rest of the farm, of the rest of lot
69 in this case, because of the fact that the deed conveyed to them
a good and perfect and indefeasible title to the rest of the lot, would
not give this defendant or any of his predecessors in title, title to
that acre. The occupation must be of that acre, because it is the
acre alone that is demanded; it is the acre alone that we are
considering.  Although, of’ course, it was necessary in appreciating
the case and understanding the history of it, and the connection of
these various parties with it, that we should know who was living
upon the farm during the time, and who was occupying the whole lot
at different times, and how they occupied the rest of the time, con-
nected with it and admissible so far as it throws any light upon the
occupation of the acre. But the important thing is the occupation
of the lot in dispute. Now I think I must have made that plain to

you.
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~ “Sometimes when a person has a conveyance of a lot of land or
a tract of land which is put upon record, and he occupies only
a part of the described premises, his occupation of a part will be
presumed to be of the whole because of the fact that he has a deed
of the whole which is upon record, and it shows the nature and
extent and character, and especially the extent, of his occupation ; but
that is not true when the deed actually conveys, because the grantor
had the right and power to convey, a portion of the premises de-
seribed in the deed.  In other words, Mrs. Pung in the first place,
and Bartlett afterwards, and Wasgatt still later, actually owning all
of 9, at any rate except the lot, the deeds covering the whole of
69, and occupation of a part of 69 under the deeds, would not give
title, however long continued, to the lot demanded in this writ,
because those various persons, grantees in the deed, had a right to
occupy, and did occupy under their deed, and the presumption, of
course, is that a person’s occupation is in accordance with his right.”

L. B. Deasy, for plaintiffs.

Counsel cited: 3 Wash. Real Prop. p. 18; Baater v. Bradbury,
20 Maine, 260-264, 37 Am. Dec. 49; Stephenson v. Doe, 8 Blackt.
(Ind.) 508, 46 Am. Dec. 489-493; 1 Greenl. Ev. § 109; Peace-
able v. Watson, 4 Taunt. 16; Marey v. Stone, 8 Cush. 4, 54 Am.
Dec. 736; Cuwrrier v. Gale, 14 Gray, 504, 77 Am. Dec. 343; Noyes
v. Dyer, 25 Maine, 468; 3 Wash. Real Prop. *498; Bailey v. Cuarl-
ton, 12 N. H. 9, 37 Am. Dec. 190; Twrner v. Stephenson, (Mich.)
2 L. R. A. 277; Trimble v. Smith, 4 Bibb, Ky. 257; Waggoner v.
Hustings, 5 Pa. St. 300; Iole v. Rittenhouse, 25 Pa. St. 491; Beawp-
land v. MeKeen, 28 Pa. St. 124, 70 Am. Dee. 115; Ament v. Wolf,
33 Pa. St. 333; Fuing v. Aleorn, 40 Pa. St. 492; O’ Hara v. Rich-
ardson, 46 Pa. 385; MacAvthur v. Kitchen, 77 Pa. St. 62; Thomp-
son v. Burhaus, 61 N. Y. 52; Tritt v. Roberts, 64 Ga. 156; Bowen
v. Chase, 98 U. 8. 262; Proprs. Kennebec DPurchase v. Laboree, 2
Maine, 275, 11 Am. Dec. 79; Putnam Free School v. Fisher, 34
Maine, 172; Adams v. Clapp, 87 Maine, 316.

H. E. Hamlin, for defendant.

Counsel cited: Page on Wills, pp. 352-356; Chamber’s Adms.
v. Wright's Heirs, 40 Mo. 482, 93 Am. Dec. 311; Hathorn v. Faton,
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70 Maine, 219; Richards v. Pierce, 44 Mich. 444; Poole v. Fleeger,
11 Pet. 185; Abbott v. Pratt, 16 Vt. 626; Gilmer v. Poindexter,
10 How. 257; Fenn v. Holme, 21 How. 481 ; Singleton v. Touchard,
1 Black, 342; Johnson v. Christian, 128 U. S. 374; Redfield v.
Parks, 132 U. S. 239; Haynes v. Boardman, 119 Mass. 414, 20
Am. Rep. 331; Alden v. (lilimore, 13 Maine, 178; DPejepscot Proprs.
v. Nichols, 8 Maine, 362, 23 Am, Dec. 521; Papernick v. Bridge-
water, 5 11 & BL 166, 85 E. C. L. 166; Poole v. Morris, 29 Ga.
374, 74 Am. Dee. 68; Tyler v. O. C. R, Co. 157 Mass. 336; Hill
v. Roderick, 4 W. & S. 221; Com. v. Kreager, 78 Pa. St. 477;
Gordon v. Ritenour, 87 Mo. 54, 56 Am. Rep. 440; Mooring v.
MeBride, 62 Tex. 309; Hanley v. Erskine, 19 Tl 265; Campan v.
Dubois, 39 Mich. 274; Douglas v. Irvine, 126 Pa. St. 643; Morton
v. Massie, 3 Mo. 482; Little v. Megquier, 2 Maine, 176; Proprs.
Ken. Purchase v. Laboree, 2 Maine, 275, 11 Am. Dec. 79; Putnam
Free School v. Fisher, 34 Maine, 172; Gardner v. Gooch, 48 Maine,
487; Marshall v. Walker, 93 Maine, 532; Noyes v. Dyer, 25 Maine,
468; Brackett v. Persons Unknown, 53 Maine, 228.

SITTING :  KMERY, WHITEHOUSE, STROUT, FOGLER, PEABODY, JJ.

EmEry, J. This was a real action for the recovery of a small
parcel of land of about an acre in extent. One Harriet Pung, the
owner of an hundred acre lot, conveyed out of it this one acre to
Edward Walsh by deed recorded in 1842. Later, in 1845, Harriet
Pung conveyed the whole hundred acre lot to James Bartlett. T'his
deed included the one acre previously conveyed to Walsh, and under
this deed the defendant claimed the one acre which the plaintiffs, the
heirs of Edward Walsh, demand in this action. The verdict was for
the plaintitfs and the defendant brings the casc to the law court on
these exceptions to the ruling of the presiding justice.

1. The plaintiffs claim title as children and heirs of Idward
Walsh deceased who was seized in his life time. One of the plain-
tiffs, an heir of Edward Walsh, testified that Kdward Walsh left a
will, but could not say whether it had ever been probated in this state.
There was no other evidence as to the will and none at all as to its
contents or terms.
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The presiding justice ruled that the testimony as to the will did
not bar or affect the right of the plaintiffs as heirs to maintain this
action,

When it is reflected that there is no evidence whatever that the
will, even if probated, in any way disposed of or referred to this
demanded acre, it must be manifest that the evidence did not in the
least tend to show want of title in the plaintifts as heirs.

II. To defeat the plaintiff’s seisin, the defendant undertook to
establish by cvidence an adverse possession of the demanded acre by
himself and his predecessors in title for the requisite twenty years.
To make out part of the twenty years he adduced the possession of
one of his predecessors in title, Cornelins Wasgatt, from 1851 to
1867. Cornelins Wasgatt, after the conveyance to him of the hun-
dred acre lot including the demanded one acre, put his brother,
Thomas Wasgatt now deceased, in possession under a verbal contract
to convey the whole Iot to him when he should pay him the cost of
the lot. Thomas did pay for the whole lot before his death but
never took a deed from Cornelius. The only actual possession Cor-
nelius ever had of any part of the hundred acre lot was this posses-
sion by his brother, and verbal vendee, Thomas. The latter occupicd
the whole lot generally as a farm, the one acre demanded, which was
on the seashore, being included in the pasture which was surrounded
by a fence on three sides and bounded by the sea on the fourth side.
There was no other occupation of the demanded one acre than as a
part of the pasture.

As tending to show that the occupation of this one acre was not
adverse to the record owner Edward Walsh, under whom the plain-
titfs claim, they offered in evidence the testimony of witnesses to the
following effect, viz:  1—that at one time during his occupancy of’
the farm Thomas Wasgatt was standing by a large rock deseribed in
the deed to Kdward Walsh as the corner bound of his acre lot, and
said to the witness “that that rock [meaning the rock at the corner
of the acre lot] corresponded with the record of a deed to Mr. Walsh
that he had scen;y’
was sitting on this same rock talking with another witness sitting on

> 2—that at another time during his occupancy he
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the road side,—that when told by the witness that this land by the
rock seemed more fertile and was inquired of why he did not culti-
vate it, he said, “I don’t own this piece, nor never did. There is a
piece of land laying here between here and the beach and that line of
stakes out there which I don’t own.” That he further said the lot
pointed out belonged to a shoemaker, and that the rock was the
corner bound of the Jot; 3—that at another time during his occu-
pancy he said to one of the sons of Edward Walsh who was there
looking after his father’s interests that he would pay the taxes on this
lot for the use of it. To this testimony the defendant objected on the
ground that the declarations of Thomas, the tenant, could not prej-
udice the rights or interests of his landlord Cornelius, especially as
they were not brought to the notice of the record owner and hence
did not influence his action. The testimony however was admitted.

The issue was the character of the occupation of this one acre lot
during Thomas Wasgatt’s occupancy of the whole hundred acre farm
under his brother. Was that occupancy adverse to the record owner?
The burden was upon the defendant, and, to sustain it, he had put in
testimony as to Thomas Wasgatt’s acts of occupancy. Had Thomas
Wasgatt been produced as a witness by the defendant to prove occu-
pancy, it can hardly be doubted that upon cross-examination Thomag
could have been lawfully inquired of as to the extent and character
of his occupancy. Had Cornelius Wasgatt been the defendant, and
produced Thomas as a witness to prove a similar ground of defense,
he must have subjected him to cross-examination upon the character
of his occupancy.

It is to be noted that Thomas Wasgatt was deceased, that he was
the person in actual occupation, and that he had a direct pecuniary
interest in the land under his contract for purchase, and hence that
all the declarations testified to were directly against his pecuniary
interest. It is also to be noted that the first two declarations were
made at the corner of the acre lot while viewing it, and the third
declaration was made to the agent of the record owner who was
there inquiring about the taxes.

The declarations were certainly of some probative force as to the
character of the possession or occupation of the land, and we think that
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under the above combination of circumstances they were admissible
in evidence upon that question. Thomas Wasgatt, the declarant, was
the person occupying. The acts of oceupation were his. ,The decla-
-ations were made while he was in occupation and were concerning
his occupation. They were made in the course of his business of
occupation. Again, he was not the mere agent or tenant of Cornelius
Wasgatt, under whom the defendant claims. He was occupying
under a contract for purchase, which he fulfilled. He was occupying
for himself. The occupation would inure to his own pecuniary
benefit rather than to that of Cornelius. The declarations when
made were more against hig own pecuniary interest than against
that of Cornelius.

In Williams v. Tnsign, 4 Conn. 456, one Cotton had been in the
personal occupation of the land for fifteen years, but was deceased at
the time of the trial.  Jach party claimed that Cotton’s occupation
was under him or his predecessor in title. Cotton’s declarations
while in occupation of the land, that he held under the defendant’s
predecessor in title, were held to be admissible evidence. In Marey v.
Stone, 8 Cush. 4, 54 Am. Dec. 730, the defendant set up title by the
adverse possession of Mrs. Healey, one of his predecessors in title.
Mrs. Healey’s son was shown to have been in actual occupation of
the land and to have deceased.  His declarations on the land that he
was occupying it under Mrs. Healey, his mother, were held admissible.
In Currier v. Gale, 14 Gray, 504, 77 Am. Dee. 343, the defendant
set up title by the adverse possession of Jacob R. Currier (not the
plaintiff) his predecessor in title.  One Webster was shown by the
defendant to have been in occupation of the premises for some fifteen
vears.  Webster was deceased at the time of the trial and his decla-
rations during his oceupancy, that he occupied under Jacob R. Currier,
were held admissible evidence. In all these cases was cited with
approval the case, Peaceable v, Watson, 4 Taunt. 16, where it was
held that the declarations of a deceased occupant of land stating
under whom he occupied as tenant were admissible. It is true these
cases cited are not precisely in point in all particulars, but they
fully sustain the principle that the declarations of a deceased occu-

pant of land made while oceupying, in the course of his occupation,



Me.] WALSH v, WHEELWRIGHT. 189

as to the character of his occupation and against his own pecuniary
interest, are admissible evidence. . We think the principle includes
this casge.

An answer to the defendant’s contention that the declarations of a
tenant in occupation as to the character or purpose of his oceupation
should not be received in evidence against his lessor, is suggested by
the case Mee v. Litherland, 4 Ad. & El. 784, (31 E. C. 1. 179). In
that case the defendant claimed a leasehold interest. The plaintiff
claimed the leasehold interest had terminated by the attornment of
the tenants, and to prove this produced an admission of the tenants
to that effect. It was held that the admission of the tenants was
evidence against the defendant since his title depended on theirs, and
if’ their title failed his must also fail. In the case at bar the title of
Cornelius Wasgatt, the defendant’s predecessor in title, depended on
the occupation by Thomas Wasgatt. If that occupation was not
adverse to the claimant by record, Cornelius acquired no title by such
oceupation.  Declarations by Thomas Wasgatt deceased, made while
in occupation against his interest as to the character of his occupation,
would scem to be evidence against all persons claiming title under
that occupation even though such persons had no notice of' such dec-
~ laration.

ITI.  The recorded deeds under which the defendant claimed title
ineluded not only the demanded acre, but also a much larger tract
within which the acre was situated and included.  That the defend-
ant and his predecessors in title had occeupied that part of this tract,
outside of the demanded acre, in the manner and for the time neces-
sary to acquire title thereto by adverse possession, was conceded.
The defendant contended that such occupation of the rest of the tract
was constructively extended over the demanded acre, by the familiar
rule that adverse occupation of part of a tract of land under a recorded
deed presumably extends over the whole tract deseribed in the deed
as conveyed. The presiding justice overruled thig contention and in
effect instructed the jury that there must have been some adverse
occupation of some part of the demanded acre itself to bring it within
the rule above stated. To this ruling the defendant excepted.
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The principle of the rule invoked by the defendant is, that when
an owner of a parcel of land sees, or could see, any part of it
in the adverse occupation of another person, he should assume such
occupation to be under some claim of right and if that occupation
be under a recorded deed to the occupant, the owner is bound to
take notice that the claim of right extends over the whole parcel and
that the occupation of part will affect the whole. When, however,
the owner finds that no part of his land is being adversely occu-
pied, he has no occasion to assume or investigate anything. Recorded
conveyances hetween other persons, even of his land if not followed
by an actual adverse occupation of some part of his land, do not
affect him.  He is not required to take any notice of such convey-
ances. He is not required to take any notice from the occupation of
adjoining lands that his land is claimed. His title to his own land
is not affected by the most complete occupation of the adjoining
lands. It is only when some part of his land is being adversely
occupied that he is put upon inquiry or is affected with notice of
recorded conveyances between other persons.  Buswell on Adverse
Possession, § 256; Bailey v. Carleton, 12 N H. 9, 837 Am. Dec,
190; Twrner v. Stephenson, 72 Mich. 409, 2 1. R. A. 277; Rite v.
Tubbs, 23 Cal. 431; Hole v. Rittenhouse, 25 Pa. St. 491 5 Adams
v. (lapp, 8T Maine, 3106. v

It must be conceded that the language of the opinion of this court
in Noyes v. Dyer, 25 Maine, 468, cited by the defendant, does, appar-
ently at least, sustain his contention. There is in the report of that
case, however, a suggestion of other evidence in addition to the occu-
pancy of the adjoining land. The presiding justice instructed the
jury that the occupation of the adjoining land, ¢with the other evi-
dence in the case, if' believed by the jury constituted a disseisin of the
demandant to the extent of the bounds of the lot described in the
deed.” In the opinion is stated some little evidence of occupation of
the demanded parcel though it had not been improved or enclosed.
The decision of the court was, that upon all the evidence the jury
might find the demandant to have been disseised of the demanded
parcel though it had not been enclosed or improved. In the case at
bar the ruling complained of was based upon the hypothesis, of which
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there was some evidence, that there was no adverse occupation of any
part of the plaintiffs’ land. So based, we think the ruling was cor-
rect, and so far as the dictum or opinion in Noyes v. Dyer, 25 Maine,
468, conflicts with that ruling we do not find it sustained either by
reason or authority, and hence it must be considered as overruled. It
cannot be that the owner of land, no part of which is occupied
adversely to him, loses his title to it because one stranger has included
it in his deed to another stranger. Whether the hypothesis was the
fact was a question for the jury.

The defendant urges that the bill of exceptions in this case does
show evidence of adverse occupation of the plaintiffs’ acre, in that it
was within the defendant’s pasture undistinguishable from the rest of
the pasture, the whole pasture being enclosed by a fence and the sca.
The presiding justice, however, did not rule that there was no evi-
dence of adverse occupation of the plaintiffs’ acre. He simply ruled
that, unless the jury found there was some actual adverse occupation
of some part of the plaintiffs’ acre, they could not extend over it the
oceupation by the defendant of other land within the same deed to
which the plaintiff was a stranger.  This ruling was correct.  There
was no request for a ruling upon the effect of the evidence stated.

Ereeptions overruled.
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Warrer H. Conemax vs. HARTLEY LORD, and others.
York. Opinion February 25, 1902,
Deed.  Private Way. Plan.,  Survey. Practice.  Verdict.

When lots of land have been granted, designated by numbers, according to
a plan referred to, which has resulted from a survey actually made and
marked upon the face of the earth, the lines and corners fixed by that sur-
vey determine the extent and bounds of the respective lots.

When the deed also gives the boundaries of the lots, and the bounds so given
are precisely the same as those appearing upon the plan referred to, the
same rule applies.

The court may properly instruct the jury to return a verdict for either party
where it is apparent that a contrary verdict would not be allowed to stand
on the evidence introduced.

Exceptions by plaintiff.  Overruled.

Trespass for breaking and entering plaintiff’s close situated in
Kennebunkport and described as follows: “bounded southerly by
Beach Avenue, so-called; westerly by lot number twenty-one on the
plan of property of the Kennebunkport Sea Shore company; north-
erly by Fort Lane, so-called; and easterly by lot number eighteen
on said plan.”

The writ alleged that defendant broke down, damaged and spoiled
one hundred and fifty feet of fence and trellis work of the plaintift
belonging to and inclosing said close.

The plea was the general issue, with a brief statement setting out
in effect that defendants were officers and agents of the Kennebunk-
port Sea Shore company, grantor in the deed to the plaintiff' of the
premises described in the writ, which company previous to the date
of said deed was the owner of a large tract of land of which plain-
tiff’s close was a part; that said company had, in 1883, divided said
tract into lots and private ways and made and recorded a plan thereof,
which is the same plan referred to in plaintift’s writ; that said Fort
Lane was one of said private ways and the premises described in the
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writ were two of said lots; that at the date of said deed to plaintiff
and said pretended trespass said company was, ever since has been,
and now is the owner of several lots on Ifort Lane and various other
of said ways connecting therewith; that the fence referred to in
plaintiff’s writ at the time of the alleged trespass was within the
limits of said Fort T.ane; that the trellis referred to was a building,
and the portion of the same which was removed was also within the
limits of said Fort Lane; that whatever was done in the premises by
said defendants was done by them as officers and agents of said com-
pany, and that plaintiff had no right, title or interest in and to said
Iort Lane other than the right to pass over the same.

After the evidence was taken out, the presiding justice directed the
jury to find a verdict for the defendant, which was done. To this
order and ruling the plaintiff took exceptions.

The facts appear in the opinion.

G. F. and L. Haley; A. k. Haley, for plaintiff.

J. W, Symonds, D. W. Snow, C. S. Cool, . L. Iutchinson; H.
Fairfield and L. R. Moore, for defendants.

SitTiNG : WIswELL, C. J., EMERY, StrroUT, I'OGLER, PoWERs, JJ.

Forcer, J. This is an action of trespass quare clausum and
comes to this court upon exceptions to an order of the presiding
justice directing the jury to return a verdict for the defendant, which
was accordingly done.

The locus was conveyed to the plaintiff by the Kennebunkport Sea
Shore company by deed dated June G, 1888, and is described in the
deed as, “a certain parcel of land situate in Kennebunk in said
county of York, and being lots No. 19 and 20 upon a plan of lots
dated September 13, 1883, and filed with York county deeds Sept.
17, 1883, Book of plans No. 3, page 4, bounded and described as
follows, viz: Beginning at a stake on Beach Avenue on said plan at
the southeasterly corner of lot No. 21; thence northerly by said lot
one hundred fect to ¢ Fort Lane’; thence easterly by said Lane, two
hundred feet to the mnorthwesterly corner of lot No. 18; thence
southerly by said lot No. 18 one hundred feet to the above named

VoL, XcevI 13
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Beach Avenue; and thence westerly by said avenue two hundred feet
to the point begun at.”

Fort Lane is a private way the fee of which, at the time of the
conveyance to the plaintiff, was and now is in the plaintiff’s grantor,
the Kennebunkport Sea Shore company. The plaintiff’s northerly
line is, therefore, the southerly side of Ifort Lane. Southerland v.
Juckson, 30 Maine, 462, 50 Am. Dec. 633 ; Same v. Same, 32 Maine,
80; Bangor House v. Brown, 33 Maine, 309; Palmer v. Dougherty,
33 Maine, 502, 54 Am. Dec. 636.

In 1882, the Kennebunkport Sea Shore company being the owner
of a large tract of land which included the plaintiff’s premises and
also what is now known as Fort Lane, caused the tract to be sur-
veyed and subdivided into lots and parks and streets, and caused the
plan referred to in the plaintiff’s deed to be made in accordance with
the survey and recorded.

In June, 1888, the company conveycd to the plaintiff the lots
described in his deed. In the fall of the same year the plaintiff -
erected a cottage upon the premises, and in 1891 or 1892, he built
along his Fort Lane line a fence and a building in part of lattice
work all of which he claims are upon his own land. The defense
contends that the fence so built was from six inches to a foot, vary-
ing at different points because of irregularities in the fence, over the
plaintiff’s line and within the limits of the lane, and that the lattice
wall was from six to seven inches within the limits of the lane.

In May, 1895, Mr. Hartley Lord, representing the Kennebunkport
Sea Shore company, of which he was one of a committee having
the management of the company’s land, and others acting under
his directions, took down the fence and cut off the lattice wall to a
line one inch within the limits of the lane and removed the materials
to a vacant lot. The plaintiff’ brings this suit to recover damages for
such acts. The question at issue here is where upon the face of the
earth is the southerly line of Fort Lane.

Where lots have been granted, designated by number, according
to a plan referred to, which has resulted from an actual survey, the
lines and corners made and fixed by that survey are to be respected
as determining the extent and bounds of the respective lots. Pike v.
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Dyle, 2 Maine, 213, 11 Am. Dec. 62; Stetson v. Adams, 91 Maine,
178; Bean v. Bachelder, 78 Maine, 184.

In the case now before us the plaintiff’s deed conveys to him lots
numbered 19 and 20 upon a designated plan. It is true that the
deed gives the boundaries of the lots, but the bounds so given are
precisely those appearing on the plan.

Mr. E. C. Jordan, an experienced civil engineer, testifies that in
1882, he surveyed and laid out into lots the land of the Kennebunk-
port Sea Shore company, including the plaintiff’s two lots; that he
placed stakes at the corners of the lots; that the survey was not a
compass survey, but a transit survey; that all physical monuments
he took offsets to and supplemented them by drill holes for purposes
of reproduction of any point in the absence of stakes; that he made
the recorded plan from his actual survey; that in May, 1894, at the
plaintiff’s request he re-surveyed the plaintiff’s lots and this re-sur-
vey corresponded with his original survey and plan, and that the
plaintiff’s fence was from six inches to a foot, varying by reason of
irregularities in the line of the fence, within the limits of Fort Lane,
and the side of the lattice work was at one corner six inches and at
the other corner seven inches within the limits of the lane; that subse-
quently at the request of the Kennebunkport Sea Shore company, he
re-surveyed the line of Fort Lane and obtained the same result.

The plaintiff, upon whom is the burden of proving the trespass
complained of, testifies that when he purchased his lots there were
standing certain stakes, which he seems to assume marked the corners
of his lots; that in the fall of 1888, after he had built his cottage
and cleared up his grounds he took steps to ‘“perpetuate’ as he calls it,
his bounds, by removing the stakes and putting in their places stone
monuments where it was possible so to do, and by placing an iron
bolt in the ledge where a stone monument could not be set; and that
the fence and the northerly side of his lattice were located on a line
drawn between his monuments on Fort Lane and upon his own land.
It will be observed that the only stake, or other visible monument,
named in the plaintiff’s deed is a stake on Beach Avenue on said
plan at the southeasterly corner of lot No. 21.

When a plan of a tract of land is made with intent to represent
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a survey, actually made and marked upon the face of the earth,
if there be a variance between the survey and the plan, the plan is
controlled by the survey. Williams v. Spaulding, 29 Maine, 112;
Ripley v. Berry, 5 Maine, 24,17 Am. Dec. 201.

In the case at bar no variance appears between the survey and the
plan. The only testimony as to the actual original survey is that
of" the engineer by whom the survey and plan were made. He tes-
tifies that the plan was made by him in accordance with the survey ;
and that two subsequent re-surveys made by him show no error or
variance. He established the southerly line of Fort Lane, and found
that the plaintiff’s fence and that part of his lattice were northerly
of that line and therefore within the limits of the lane,

We think that the testimony upon which the plaintiff relies is too
remote and uncertain to control the positive, uncontradicted testimony
of the engineer, corroborated by his plan.

It is claimed by the plaintiff that a gate post which was removed
by the defendants was attached to the end of a plank which extended
about four feet under the surface upon the plaintift’s land, and that
the defendants removed the entire plank including that portion which
was within the plaintiff’s limits, and that the defendants are to
that extent guilty of trespass.

We do not think so. The defendants had the right to remove
the obstructions, doing to the plaintiff’s property no greater damage
than was reasonably necessary. We do not think that the removal
of the plank in its entirety, which after the removal of the post
served no useful purpose, instead of cutting in two and thus destroy-
ing or diminishing its value, was in excess of their right. Besides,
¢“de minimis non curat lex.”

It is a well established rule of procedure in this state, that the
court may properly instruct the jury to return a verdict for either
party where it is apparent that a contrary verdict would not be
allowed to stand on the evidence introduced. Market and Fulton
Natl. Bank v. Sargent, 85 Maine, 349, 35 Am. St. Rep. 376 ; Ben-
nett v. Talbot, 90 Maine, 229.

This case falls within the rule. If the case had been submitted
to the jury and a verdict rendered for the plaintiff, it would have
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been the duty of this court to set aside the verdict as against
evidence,
Exceptions overruled.

Frank K. Moore vs. Epwanrb SteTsoN, and others.
Penobscot.  Opinion February 24, 1902,

Marine Ruilweay.  Licensor and Licensee.  Sevvant.  Appliances.  Negligence.
Assuming Risk.

In a case where the owners of a steamer, desiring to make repairs upon her,
contracted with the owners of a marine railway to take the steamer out of
the water upon the railway, for the purpose of repairs, and to return her
to the water when the repairs were finished, and the owners of the steamer
were to have the use and occupancy of the railway, while the repairs were
being made, and were to employ their own men, and furnish their own
materials in making the repairs, and were to pay a certain sum per day for
the use of the railway, held; that the relation of the parties was not that
of lessor and lessee, but rather that of licensor and licensee.

The licensors owed to the licensees and to the servants of the licensees
engaged in the work of repairs, the duty of seeing to it that their railway
and appliances, so far as they were used in the repair of the steamer, were
in a reasonably safe condition; and that if the licensors failed to perform
that duty, they are not relieved from liability to a servant of the licensees
by the fact that the master of the steamer in charge of the repairs, knew
the condition of the railway alleged to be unsafe and by which the servant
was injured, and neglected to notify the servant thereof.

Held ; that the evidence in this case fails to show negligence on the part of
the defendant.

The stone, the insecure condition of which the plaintiff contends produced
his injury, was placed and maintained upon the bed-piece of the railway
for the purpose of ballast, and for no other purpose. The defendant had
no reason to suppose it would be used for any other purpose. The evi-
dence fails to disclose that the stone was not fitted or sufficiently secured
for the purpose for which it was intended and used. Nor is there any tes-
timony that prior to, or at the time when the steamer was taken from the
water, the stone was not safely and securely placed and held in position.
It is not contended that the defendants knew that the stone was liable to
tip. .
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Held ; also, that, from the position of the stone, its irregular shape and great
size, it must have been apparent to the plaintitf that it was intended for bal-
last only, and was not intended to be used as a place for workmen to walk,
stand or work in the performance of their labor, or for any purpose.

When a workman uses an appliance or instrumentality for a purpose for
which it is not intended, the intended use being apparent and obvious, he
does so at his own risk. In so using the stone for a purpose for which it
was obviously not intended, the plaintiff, in this case, assumed the risk of
danger, and cannot hold the defendants responsible for the consequences.
The verdict for the plaintiff, therefore, cannot be sustained.

Motion and exceptions by defendants. Motion sustained. Excep-
tions overruled.

Case, for personal injuries.

The facts appear in the opinion.

C. J. Hutchings and P. H. Gillin, for plaintiff.

Counsel contended, among other things, that the mere fact that
the primary object of the presence upon the railway of the rock which
caused the injury to plaintiff, was to sink the railway when shoved
into the water, is not necessarily inconsistent with plaintiff’s conten-
tion that he had a right to step upon the rock in the course of his
duty. If, from its position, the attending circumstances, the custom
at the railway, or necessity he was invited to step thereon, he would

not necessarily be guilty of contributory negligence in so doing.
F. H. Appleton and H. R. Chaplin, for defendants.

SrrriNe : WIsweLL, C. J., STRoUT, SAVAGE, FOGLER, POWERS, JJ.

FouLER, J. This is an action of case in which the plaintiff seeks
to recover damages for personal injuries sustained by him through
the alleged negligence of the defendants. The verdict was for the
plaintiff, and the defendants bring the case here upon exceptions and
‘also upon a motion for new trial. There is little controversy, if
any, between the parties, as to the facts, which- are substantially as
follows :

The defendants were the owners of a marine railway situate in
Brewer on the Penobscot river. In May, 1897, the owners of the
steamer ¢ Golden Rod,” desiring to have that steamer repaired,
cleaned and painted, entered into a contract, orally, through Capt.
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Crosby, master of the steamer, with the defendants, by the terms of
which the defendants were to take the steamer out of the water
upon their railway and to return her to the water when the repairs
were finished, for a certain sum. The owners of the steamer were
to have the use and occupancy of the railway for the purpose of
repairing their steamboat until the repairs and other necessary work
were finished. The steamboat owners were to employ their own men
and furnish their own materials. For the use of the railway while
the repairs were being made the steamboat owners were to pay the
defendants five dollars per day. Under this agreement the defend-
ants took the steamor out of the water, and the steumboat owners
entered into the occupancy, and had the use of the railway until
the repairs were completed. The defendants neither exercised nor
attempted to exercise any control or management of the railway while
it was occupied by the steamer. The steamboat owners employed the
men and furnished the materials for the repairs and other work upon
the steamer. The plaintiff’ was mate of the steamer “Golden Rod”
and was employed by the owners of the steamer in the work of
repairs from the time the stecamer was placed upon the railway until
he met with the injury for which he claims daunages.

In the construction of the railway two permanent stationary tracks
extend from the shore into the river below high-water mark. Upon
these tracks are two bed-pieces. These bed-pieces rest lengthwise on
the tracks or rails so they will slide up and down, and are connected
and held together by large cross-sills. Upon these bed-pieces and
cross-sills, rests the cradle upon which the vessel lies when upon the
railway. Upon the above named bed-pieces are large blocks of
granite which are placed there as ballast, in order to hold the bed-
pieces down upon the tracks or rails when they are slid into the
water. One of these granite blocks, so placed, was irregular in
shape, being two and five-tenths feet wide at one end and one and
seven-tenths feet wide at the other end and one and one-half feet
high, and rested on a bed-piece twelve inches wide. This stone was
not, at the time the plaintiff was injured, securely and firmly fastened
to the bed-piece upon which it rested, but had become so loosened
that it canted or tipped when a man stepped or walked upon it.
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On the day when the plaintiff met with the accident, he was
eniployed in painting the steamer. A plank rested on the cross-pieces
between the rock and the vessel which the plaintiff wished to use
upon a staging which ran along the side of the steamer. He stepped
upon this rock and stood facing the vessel. The plank was six
inches, or thereabouts, lower than the rock upon which he stood. As
the plaintiff stooped downward and forward to pick up the plank, the
rock, as he testifies, slid forward and caught his Ieg between the rock
and the plank, and the bone of his leg was thercby broken and he
brings this action against the defendant to recover damages for that
injury.

It is not claimed that the defendants or their agents knew that the
stone had become loosened, while Capt. Crosby, master of the steamer
and agent of her owners, testifies that he knew that the stone “teet-
ered”” and that he gave no notice of the fact to cither the plaintift' or
the defendants.

The defendants’ exceptions, after stating the case, are as follows:

“The defendants requested the court to instruct the jury as follows:

«“1. If Capt. Crosby knew the stone teetered (und he testifies
that he did) and by reason thercof the place was rendeved dangerous
to work in, because the stone was loose, and Capt. Crosbhy did not
notify the plaintiff’ of the fact, and ordered or allowed the plain-
tift'’ to work in such place of danger under such circumstances, with-
out notifying the plaintiff of the danger, the negligence of Capt.
Crosby in not notifying the plaintiff' of the danger and in ordering or
allowing the plaintiff to work in the place known to Capt. Crosby to
be dangerous, without notifying the plaintiff’ of the danger, would
constitute negligence on the part of the steamboat company. There-
fore, these defendants cannot be held liable in this action, because
the negligence of the steamboat company was intervening negligence
of a third person who can be held liable to the plaintiff in an action
therefor.

«2. If the jury find that the defendants were negligent, and if
Capt. Crosby knew the stone teetered (and he testifies that he did)
and there being no proof that the defendants, or their agents or
servants, knew the stone teetered, and because the stone was inse-
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curely fastened, the place was thus rendered dangerous to work in,
and Capt. Crosby did not notify either the plaintiff or the defendants,
or their agents or servants, of the fact that the stone was loose, and
Capt. Crosby either ordered or allowed the plaintiff to work in the
place, under the circumstances, the steamboat company, which Capt.
Crosby represented, would be liable to the plaintiff for knowingly
allowing the plaintiff to thus work in a place of danger without
notifying him of the dzmger ; and the negligence of the steamboat
company being subsequent to any negligence on the part of the defend-
ants, and because Capt. Crosby had knowledge of the negligence of
the defendants (if they were negligent) and due care on the part of
Capt. Crosby toward plaintiff, and the performance of duty which
was upon Capt. Crosby, to notify the plaintiff’ of the danger, would
have prevented the injury, these defendants cannot be held liable to
plaintift' in this action.

«“3. The defendants were under no duty to have the stone so
sceurcly fastened that it would be safe to walk upon.

“4. By the agreement between Capt. Crosby and these defend-
ants the relation of’ lessor and lessee was established, and the owners
of the ¢Golden Rod’ were occupying the railway as tenants: hence
these defendants cannot be held liable in this action.

«“5. The rock or stone was used for the purpose of sinking the
ways, It served its purpose and the accident did not occur because
the rock was <o placed upon the way that it failed to sink it.  The
rock was entirely visible to the eye of the plaintiff, and the purpose
which it served and the position it occupied was self-evident. Tt was
apparent that it was intended to sink the ways and was not intended
to be walked upon. The plaintift; if he undertook to use the rock for
a purpose other than for the one for which it was designed, was guilty
of negligence unless he first ascertained whether it was so securely
placed that he could safely step upon it, because a glance at the rock
would have informed him that it was irregular in shape and that
it might teeter or cant if he undertook to step or walk upon it.

“ Which said instructions the court, in order to make progress with
the case, declined to give except so far as given in the charge, to
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which refusal, said defendants except and pray that their exceptions
may be allowed.”

We do not think that, by the terms of the contract, the relation of
landlord and tenant was created between the defendants and the
steamboat owners. The testimony fails to show that the defendants
granted to the steamboat owners any interest in or any right.to
control their railway plant. On the contrary, Capt. Crosby who
made the arrangement, testifies : ‘T had no charge of the railway, of
course. I didn’t consider myself the owner of Mr. Stetson’s prop-
erty ; only the boat.” Again: ¢ They were to haul the boat out of
the water, and I was to do my own repairs.” '

If a tenancy was created, it could only be a tenancy at will, and
could only be terminated by mutual consent or by thirty days’ notice
in writing given by either party to the other. This could not have
been contemplated by the parties. The privilege granted to the
steamboat owners to make repairs while the boat lay upon the ways
was a license only. The owners of the boat were licensees and not
tenants.

A license is an authority to do a particular act, or a series of acts,
upon another’s land without possessing an estate therein.  Pitman v.
_ Poor, 38 Maine, 237, and cases there cited; Cook v. Stearns, 11
 Mass. 533. A somewhat analogous case is that of Inhabitants of
Rockport v. Rockport Granite Company, 177 Mass. 246, in which
it is held that a “motion man” quarrying paving blocks on the land
of another under an agreement to pay the land owner two dollars for
each thousand blocks quarried, is a licensee. The court says: ¢ He
is not a tenant. He has no right of possession in the land worked
by him, but merely the privilege of quarrying rock on it and work-
ing up the rock into marketable shape. The payments made by him
to the quarry owner are by way of stumpage and not a payment by
way of rent.”

In the case at bar the payment of five dollars per day was not a
payment of rent, but a payment for the privilege of the steamboat
remaining on the railway during the period required for repairs.

We are of the opinion that the refusal of the presiding justice to
instruct the jury that the relation of landlord and tenant was estab-
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lished and that the owners of the ¢ Golden Rod” were occupying
the railway as tenants, was correct and that the defendants’ excep-
tions in that respect should be overruled. 4

The exceptions to the refusal of the presiding justice to give the
first and second requested instructions, involving as they do the duties
and obligations of licensees to the employees of the latter, may be
discussed and considered together.

As before stated, the relation of the defendants and the owners of
the steamboat was that of licensor and licensee. The latter were not
mere, or bare, licensees, but were licensees by the express invitation
or permission of the defendants. In case of a mere passive license
it is generally held that the licensee takes upon himself all risks as
to the condition of the premises; although the licensor is liable for
his own active negligence.

But in case of express license, or even implied license, the author-
ities hold that the licensors assume an obligation to see to it that the
premises are in a reasonably safe condition. The liability of the
licensor in such case is clearly stated in Bennett v. Louisville and
Nuashville R. R. Co., 103 U, 8. 577:—

“The- owner or occupant of land, who, by invitation express or
implied, induces or leads another to come upon his premises for
any lawful purpose, is liable in damages to such persons,— they

using due care,— for injuries occasioned by the unsafe condition of
the land or its approaches, if’ such condition was known to him and
not to them, and was negligently suffered to exist without timely
notice to the public or to those who were likely to act upon such
invitation.”

In Carleton v. Franconia Iron & Steel Co., 99 Mass. 216, the law
is thus stated: ¢The owner or occupant of land is liable in damages
to those coming to it, using due care, at his invitation or inducement,
express or implied, on any business to be transacted with or per-
mitted by him, for an injury occasioned by the unsafe condition of
the land or of the access to it, which is known to him and not to
them, and which he has negligently suffered to exist and has given
them no notice of.”

To the same effect is Penn. R. R. Co. v. Atha, 22 Fed. Rep. 920,
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in which the court say, citing Nickerson v. Tivell, 127 Mass. 236
“The owner or occupier of a dock is undoubtedly liable for damages
to a person who makes use of it by his invitation, express or implied,
for an injury caused by any defect or unsafe condition of the dock
which he negligently causes or permits to exist, provided, of course,
the person himself exercises due care. He is not an insurer of the
safety of his dock, but he is required to use reasonable care to keep
it in such a state as to be safe for the use of vessels which he
invites to enter it, or for which he holds it out as fit and ready.

If he fails to use such care—if there is a defect which is known

to him, or which, by the use of ordinary prudence and diligence,
should be known to him — he is guilty of ncgligence, and liable to
the person who, using due care, is injured thereby.”

Numerous authorities might be cited to the same effect.

The rule above laid down applies not only to real estate, but also
to machinery and appliances used by the licensee by the invitation,
expressed or implied, of the licensor. Johnson v. Spear, 76 Mich.
139, 15 Am. St. Rep. 298.

Applying the law thus laid down the defendants, licensors, owed
to the steamboat owners, licensees, the duty of seeing to it that their
railway and appliances, so far as they were used in the repair of
the steamboat were in a reasonably safe condition.

The duty which the licensor thus owes to the licensee, he also
owes to the servants of the licensee.

In the case of Johmson v. Spear, supra, the plaintiff, an employee
of a contractor for hoisting coal, was injured by the breaking of a
defective chain, a part of the hoisting apparatus. It was held that
he could recover damages of the owner of the dock and hoisting gear
for the injuries so sustained. The court say, citing authoritics, p.
144: «It is analogous to that class of cases where the owner of
real property is held liable to any one who, expressly or impliedly
invited upon his premises, is injured by a concealed defect therein.”
It is further stated by the court: ¢If injuries result from negligence
of the defendant, [the property owner] while work is being done
upon his premises, and through his fault in not keeping them in a
safe and suitable condition, he is liable to any servants of the con-
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tractor for injuries resulting to them from defects therein; not
because there is any contract obligation between the parties, but
arising out of his obligations or duty to provide safe appliances for
the servants of the contractors to use, and to keep his premises upon
which such servants are at work in a reasonably safe condition,
whether the contract provides for it or not.” See Coughtiy v. Globe
Woolen Co., 56 N. Y. 124, 15 Am. Rep. 387.

Nor do we think that the failure of Capt. Crosby to notify the
plaintiff' that the stone was liable to tip, which fact he testifies was
known to him, absolves the defendants from liability for their own
negligence, if they were negligent. .

The plaintiff was employed upon the defendants’ premises by their
implied invitation and possession and they owed to him certain duties.
Capt. Crosby was not their agent in any respect, and his negligent
acts could not relieve them from their performance of their duties or
from their liability for their non-performance.

The defendants’ exceptions to the refusal of the presiding justice
to give the first and second requested instructions must be overruled.

As to the other exceptions, it appears by the charge that the pre-
siding justice fully and correctly instructed the jury as to the legal
duty and liability of the defendants, and left it to the jury to decide
the case upon all the testimony and all the circumstances. We
cannot hold that this was error. Those exceptions are therefore
overruled.

On motion : Upon their motion for new trial the defendants con-
tend, first that the evidence fails to prove negligence on their part;
and, sccondly, the plaintift’s injury was, even by his own testimony,
the result of his own negligence.

We are of opinion that the motion should be gustained upon both
the points thus raised.

First: It was the duty of the defendants to provide workmen
employed upon their railway with reasonably safe appliances and
ingtrumentalities for the labor and service to be performed by them.
They were liable only for such defects or dangerous conditions as
were known to them or of which they ought to have known by the
exercisc of reasonable diligence. The stone, the insecure condition
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of which the plaintiff contends produced his injury, was placed and
maintained upon the bed-piece of the railway, for the purpose of
ballast and for no other purpose. The defendants had no reason
to suppose it would be used for any other purpose.

The evidence fails to disclose that the stone was not fitted, or
sufficiently secured for the purpose for which it was intended and
used. Nor is there any testimony that prior to or at the time, when
the ¢ Golden Rod”” was taken from the water, the stone was not
safely and securely placed and held in position. It is not contended
by the plaintiff that the defendants at or before the time when the
plaintiff was injured, had any knowledge that the stone was liable
to tip. Before the steamer was taken from the water the defend-
ants’ foreman, who had held that position for several years, and
another witness, made an examination of the railway and its appur-
tenances and found, as they testify, that everything was apparently
in a suitable condition. We are of opinion that the testimony fails
to show negligence on the part of the defendants.

Second: Irom the position of the stone, its irregular shape and
its great size, it must have been apparent to the plaintiff that it was
intended for ballast only, and was not intended to be used as a place
for workmen to walk, stand or work in the performance of their
labor, or for any purpose. It is a familiar rule of law that when a
workman uses an appliance or instrumentality for a purpose for
which it was not intended, the intended use being apparent and
obvious, he does so at his own risk, and if by so doing he meets with
an injury, the employer is not liable therefor. Demers v. Deering,
93 Maine, 272; Felch v. Allen, 98 Mass. 572.

Assuming that the plaintiff met with his injury, in the manner and
under the circumstances to which he testifies, he went upon the rock
in question; and, standing on its edge which projected several inches
" over the bed-piece upon which the stone was placed, leaned forward
and downward for the purpose of picking up a plank which lay
six inches below the bottom of the stone. 'While he was in this posi-
tion the stone canted or tipped, causing a fracture of the plaintiff’s

leg.
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In so using the stone for a purpose it was obviously not intended,
he assumed the risk of danger and must suffer for his own fault or

folly.
Fceptions overruled.  Motion sustained.

New trial granted.

Lorrie I. DAy, Admrx. vs. Boston & MAINE RAILROAD.
York. Opinion February 26, 1902.
Railroad. Negligence. Death. Evidence. Burden of Proof.’

1. In an action for negligently causing the death of a person, the plaintiff
has the burden of proving affirmatively due care on the part of the
deceased.

2. That the witnesses who could have testified to facts showing such due
care are all deceased, does not change the rule that absence of evidence of
due care on the part of the deceased will defeat the action.

3. A traveler upon a highway, as he approaches a railroad crossing, should
use adequate means to ascertain whether a train be approaching the cross-
ing from either direction. He should listen for the sound of trains on
either hand, and look both ways along the track to see if trains be
approaching. The greater the difficulties in the way of hearing or seeing
approaching trains, the greater should be the effort of the traveler.

4. That the train was approaching the crossing at a much greater rate of
speed than allowed by law in that locality, does not lessen the duty of the
traveler to use due care upon his own part to avoid collision.

5. Where the evidence only shows that a traveler, with a team upon a high-
way, approaching a railroad crossing stopped momentarily a few rods from
the crossing and then immediately drove upon the crossing, and there is
no evidence that he at that, or any other time, listened or looked either
way for approaching trains, there is not sufficient evidence of due care
upon the part of the deceased.

6. Evidence that such a traveler driving toward a railroad crossing, when
near the crossing, was seen looking directly before him at the crossing,
and was not looking in either direction along the railroad track, is not
sufficient evidence of due care on his part to ascertain the approach of
trains.
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7. Evidence that a hand-car passed over the crossing, when the highway
traveler with a team was some five hundred feet therefrom driving along
parallel with the railroad, and that the men on the hand-car saw the trav-
eler on the highway, does not amount to evidence that the traveler noticed
the hand-car. Quantitative probability as to a past event does not amount
to evidence of such event,. :

8. Whatever the probabilities in this case, there is no evidence that the
deceased traveler, as he approached the railroad crossing, observed due
care to ascertain whether a train was approaching and no evidence that
any act of the railroad company or any of its servants induced him to
forego such care. So far as appears, the case is the too common one where
the traveler either forgot to look and listen, or being aware of the
approaching train, recklessly undertook to cross before it.

Motion by defendant. New trial granted.

Case for causing the death of Edwin Day upon a grade crossing of
the street with the defendants’ railroad in North Berwick. The
plaintiff had a verdict of $4000.

The facts are fully stated in the opinion.

E. P. Spinney, for plaintiff.

The train ran at an enormous rate of speed, so that it attracted
especial attention of all observers that day. Said train was run
towards and over Junkin’s crossing that day at the rate of sixty
miles per hour. Junkin’s crossing being near the compact part of
the town of North Berwick and without gates or flagman or auto-
matic signals, the defendant therefore ran its train in violation of the
public laws of Maine. Chap. 51, § 775, as amended by chap. 377
of statute of 1885.

That was negligence on the part of defendant, per se. State v.
B. & M R. R, 80 Maine, 431 and 432, and cases; Hooper v,
B. & M. R. Il.,, 81 Maine, 265, and cases.

Though at common law it is not negligence per se to run a train
at a rapid rate over a crossing, vet the speed at which a train is run
over a crossing may be so great as to be negligence under the cir-
cumstances as a matter of fact, and this is a question for the jury
on the facts of each case. The speed of a train at a crossing should
not be so great as to render unavailing the warnings of its whistle
or bell, and this caution is especially applicable when their sound is

obstructed by wind, and other noises, and when intervening objects
A ]
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prevent those who are approaching the railroad from seeing a coming
train.  1st Am. & Eng. Ency. of Law, Vol. 4, pp. 932 and 933 ;
Salter v. Utica R. R. 88 N. Y. 42; Wild v. Hud. Riv. R. R. 29
N. Y. 315; 14 Am. & Eng. R. R. Cases, 670; Pierce on Railroads,
3555 Wairnerv. N. Y. C. R. R. 44 N. Y. 465.

Junkin’s crossing is in the village of North Berwick and near the
compact part of the town, and crossing the Boston & Maine Railroad,
Fastern division, at grade at an angle of forty degrees and thirty
minutes. At this crossing, at the time of the accident, there were
no_gates, or flagman, or automatic signals. If defendant run trains
faster than six miles per hour, this was in violation of R. S., e. 51,
§ 75, as amended by c. 377 of the statute of 1885. This was negli-
gence per se.  Fooper v. B. & M. I2. R. 81 Maine, 266 ; Webb v.
P. & K. Railroad, 57 Maine, 134 ; Whitney v. M. C. R. R. Co., 69
Maine, 210; Plummer v. Fast. B. B. Co., 73 Maine, 593 ; State v.
B. & M. R. R. 80 Maine, 431, and cases; Norton v. I. R. R. Co.,
113 Mass. 366 ; DPrescott v. Same, 113 Mass. 370; Pollock v. Saine,
124 Mass. 158; FLaton v. Fitchburg R. R. Co., 129 Mass. 364.

No bell or whistle was sounded on that engine as required by law
prior to said trains crossing Junkin’s crossing.

In not sounding bell and whistle the defendant violated c. 51, § 33,
of R. 8., and was therefore guilty of negligence per se.

Webb v. P. R. R. R. Co., 57 Maine, 134; Whitney v. M. C. R. R.
Co., 69 Maine, 210 ; Plummer v. L. R. R. Co., 73 Maine, 593 ; Com.
v. B. & WO R, R, Co., 101 Mass. 202 ; Sonier v. B. & A. R. R. Cb.,
141 Mass. 10; Rewvick v. N. Y. C. R. R. (o, 36 N. Y., 132;
Swedis vo B & R B. R. R. Co,, 88§ N. Y. 13; Y. & C. U R. R.
Co. v. Loomis, 13 TI1. 548 ; 21 Am. & Eng. Ry. Rep. 532 ; Frnst v,
Hud. R. R. R. Co., 32 Barb. 159 ; State v. B. & M. R. R. Co., 80
Maine, 431, and cases ; Hooper v. B. & M. B. R. 81 Maine, 265.

‘While it is a general rule that a person about to enter upon a rail-
road crossing must look and listen for approaching trains, yet the rule .
is not invariable, and will not be applied when the circumstances
were such as to afford the plaintiff a reasonable excuse for not look-
ing, and it may often be a question for the jury to determine whether
the conduct of the plaintiff is in fact negligent. Buswell on Personal

VOL. Xevi 14
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Injuries, pp. 245, 246; Piper v. Chi. Mil. & St. P. R. R. 77 Wis.
247; Breekenfelder v. L. S. & M. S. R. R. 44 N. W. Rep. 957;
Bare v. Penn. R. R. 135 Penn. 95; State v. Union R. R. 70 Md.
69; Kane v. N. Y. N. H. & H. R. .9 N. Y. Sup. N. E. Rep.
879. :

In the case of Duame v. Chi. & N. W. R. R. where the facts were
similar to those stated above, except that it was a train instead of a
hand-car, the court said, “That when a train had passed a crossing
while the injured person was within a few rods of it and driving at a
trot, and had passed on out of sight so as to induce the belief that it
was to continue on its course in same direction, and there was no
reason to suppose that it would immediately return, the general rule
of contributory negligence in a person attempting to cross was held
not applicable.”  Duame v. C. & N. W. R. R. 92 Towa, 227; Bus-
well on Personal Injuries, p. 247.

When there is evidence of negligence upon the part of the defend-
ant, the law will not presume in the absence of proof, that the negli-
gence of deceased contributed to his death. Lehigh V. R. R. v. Hall,
61 Penn. St. 361.

The traveler has a right to assume and rely upon the discharge of
duty on the part of the corporation and its servants. Frnst v. H. R.
R. R. 35 N. Y. 25; Shear. & Red. on Negligence, p. 31.

The fact that a hand-car went by on the single track and that the
customary warnings on the engine were not given, were equivalent to
Mr. Day to an invitation to cross and an assurance of safety.  Smith
v. M. C. R. R. 87 Maine, 339, and cases supra.

Whether a person injured at a railroad crossing was or not, at the
time of the collision, in the exercise of due care, is a question of fact
for the jury to determine from the evidence under proper instruction.
‘Whether or not the railroad company is guilty of negligence in not
employing a flagman at a certain crossing is a question of fact.
Webb v. P. & K. R. R. 57 Maine, 117, and cases.

Geo. C. Yeaton, for defendant.

If it be admitted (which it is not) that this crossing is “near the
compact part of the town,” manifestly the rate of speed of the train
could have had little significance when and where, as here, neither




Me.] DAY . RATLROAD. 211

the time of day, condition of weather and atmosphere, or physical
surroundings could oppose any obstruction to a very full and liberal
opportunity for good “eyes and ears” to have rendered their normal
service, and seasonably have informed the traveler along the highway
of an approaching train.

For no omission of duty on the part of defendant can cancel his
obligation to perform his own. To this conclusion authorities all
concur. Even in those jurisdictions—of which this is not one—where
it is held that violation of a police ordinance, or statute, is per se
negligence, it is also almost invariably held that when contributory
negligence is also proved, or, here, when plaintiff fails to prove its
absence, the violation of the ordinance or statute is not the proximate
cause.

See Horn v. Rio Grande & Western Ry. Co., 19 Am. & Eng. R.
IR cases, annotated (new series).

The same follows relating to the giving of required statutory sig-
nals of approaching trains, or their omission, although defendant here
strenuously contends that the giving of these signals was completely
proved. FKive witnesses—two of whom were women living near, and
both wholly disconnected, in all ways, from defendant’s service, and
thus entirely relieved from the standing smirch of such relation, and
somewhat unwilling witnesses also—testify that they did hear the
crossing-signal whistle sounded. That some other people did not
hear it has little probative force under any circumstances, still less
under these.

It has been well settled for a long time, not only in this jurisdie-
tion, but in widely separated jurisdictions, indeed, almost universally,
in every court entitled to respect,—State, Federal, Canadian, Knglish,
Continental, others,—that he who approaches a grade crossing over
the tracks of a steam railroad with which he is familiar (as deceased
must have been, a stablekeeper living within one-half mile, cutting
and hauling hay across it) is bound to heed the fact of the ever-pres-
ent peril which confronts him whenever he attempts to cross. His
duties are plain, explicit, and never to be omitted with impunity.
Whatever the railroad corporation may do, or neglect to do, his duty

is constant and abiding.
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Furthermore, if, as here, examination, comparison; and analysis of
all the evidence renders it, if not morally certain, at least extremely
probable that deceased did sce the approaching train and miscal-
culated the chance of safety in the attempt to pass over ahead of it,
neither he nor his representative can hold defendant responsible for
the calamitous consequences of his hazardous speculation. Tt is fal-
lacious to argue, and untenable alike in logic and in law, that such a
sufferer, deceived by his own estimate of chances, may recover.  No
modern court of repute has ever held that a man might, at his option,
face such visible danger and be excused because he erroneously esti-
mated its proximity or degree. Merrigan v. B. & A. RB. R. 154
Mass. 189, 191; Mott v. Detroit (. H. & M. Ry. Co. (Mich. May
9, 1899), 15 Am. & Eng. R. R. Cases, 113; Chic. &e. R. . Co. v.
Houston, 95 U. S, 697, 702; No. Lue. R. . Co. v. Freeman, 174
U. S. 379, 384.

See also Central Gla. R. R. Co. v. Forshee, 27 So. Rep. 1006; Hop-
kins v. So. Ry. Co., 110 Ga. 85; Baltimore & Ohio S. W. Ry. Co. v.
Keck, 57 N. E. Rep. 112; Chicago & K. 1. B. Co. v. McElhaney,
87 Il App. 420; Chicago & A. R. R. Co. v. Williems, 87 T11. App.
511 Petwrinv. St. Louis, 1. M. & S. Ry. Co., 156 Mo. 552; Houston
& 1. €. R. Co. v. Kuipstein, 55 S. W. Rep. 7564; Getman v. D. L.
& W R. Co.,, 162 N. Y. 21: Henavic v. N. Y. Central & H. R. R,
Co., 60 N. Y. S. 752; and a long array of authorities cited in a
note to Klliott on Railroads, § 1168.

No legal doubt can exist that the burden of proof to establish the
exercise of due care on the part of deceased is upon plaintiff; and that
if the evidence is equally consistent with the exercise of it or the
want of it, she cannot prevail.  Mwrphy v. Deane, 101 Mass, 455;
Dorwd v. Chicopee, 1d. 93 Dyer v, Fitchbwrg B, R. 170 Mass. 148
Walsh v. Boston & Maine B. R. 171 Mass. 52.  And while it is
true this need not be shown affirmatively, but may be inferred from
circumstances, yet if “there is only a partial disclosure of the facts,
and no evidence is offered showing the conduct of the party injured,
in regard to matters specially requiring care on his part, the data for
such an inference is not sufficient; it can only be warranted when
circumstances are shown which will fairly indicate care, or exclude
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the idea of negligence on his part.”  Mayo v. Boston & Maine R.
R. 104 Mass. 137; Crafts v. Boston, 109 Mass. 519; Hinckley v.
Cape Cod R. R. Co., 120 Mass. 257-262; Glerety v. R. R.; 80 Pa.
St. 274-277. Nor can this ever be left to conjecture (Barton v.
Kirk, 157 Mass. 303), which is not allowed to supply the place of
proot.  Moore v. Boston & Albany R. R. Co., 159 Mass. 399.  And
this is as well settled in Maine as elsewhere.  Lesan v. Maine Cen-
tral B. R. 77 Maine, 85; Merrill v. No. Yarmouth, 78 Maine, 200,
Allen v. Maine Central B. R. Co., supra: Mclane v. Perkins, 92
Maine, 39.

SrrriNag ;- Wiswernn, Co J., KMery, WHITEHOUSE, Strour,
Savace, Powrrs, JJ. '

Exery, J. The evidence for the plaintift shows the following :
The plaintift’s intestate, Edwin Day, in the forcnoon of a summer
day was driving alone in a hay rack drawn by one horse along a
village street toward a grade crossing of the street with the railroad
tracks of the defendant company in North Berwick. He was stand-
ing up next the front rail of the hay rack as he was thus driving.
When first seen by any of the witnesses, he was driving along Port-
land street nearly parallel with the railvroad tracks. He then turned
from Dortland street into Wells street which led more directly to
the crossing, and over it at an angle of 43} degrees with the track.
The distance from the turn into Wells street to the crossing was 471
feet. He was “jogging along,” as the plaintift’s witness deseribed
it, at a rate of about five miles an hour. He stopped momentarily
some twenty feet from the crossing and then drove immediately
upon the crossing, where he was struck and killed by a train of the
defendant company, which had come along the track from the direc-
tion thus partially behind him. He was about thirty-five years of
age, in the full possession of all the usual faculties, and was familiar
with the crossing and the surroundings.

There is no evidence that in approaching the railroad crossing,
Mr. Day took any precautions whatever to ascertain whether a train
was also then approaching the crossing from either direction, True,
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Le stopped momentarily some twenty feet from the crossing, but it
does not appear that he looked, or listened, or took any other meas-
ures to ascertain what might be approaching on the railroad tracks.
There is no evidence for what purpose he stopped there. Ie may
have stopped to look at something else than railroad or trains, or his
horse may have stopped.of its own volition without any act or will
of Day’s. We can only conjecture. There is no evidence. Nor
can we assumne, in the absence of evidence, that he did then look and
listen for trains. On the contrary, it would seem that he could not
have looked and. listened at that point for trains without seeing or
hearing this train, which, according to the plaintiff’s own theory of
its speed, was then less than 300 feet away. It is also true that a
witness testified that as he was going from the crossing on Wells
street he met Day at a point three or four rods from the crossing,
and that Day then appeared to be looking ¢“straight ahead toward
the crossing, and not off to the right,” (which would be toward
the railroad). This does not tend to show requisite care and pre-
caution on the part of Day. There was then, at that distance, no
occasion for him to look at the crossing itself. Nothing then on, or
passing, the crossing could endanger him at that distance. Looking
straight ahead at the crossing would give him no information as to
what might be on the tracks at a distance from the crossing and
approaching it. Looking at or toward a railroad crossing is clearly
not enough precaution for any traveler who proposes to pass over.
He should look both ways along the tracks, to sec what is approach-
ing the crossing as well as what is on it.

It is the firmly settled law of this state that in approaching a rail-
road crossing at grade the traveler upon the highway, to be in the
exercise of ordinary prudence, must bear in mind that trains are liable
to be approaching the crossing at that same time, and at any moment,
from either direction ;—that the train cannot turn aside for him, and
cannot be easily stopped to avoid him. He must, therefore, to com-
ply with his duty to exercise ordinary care, be on the alert to ascer-
tain by the use of his senses of sight and hearing, and by any other
appropriate means, the approach of trains, and to seasonably avoid
collision with them. He can usually avoid collision readily, easily
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and promptly, if he be properly careful and alert while approaching
the crossing. In view of the obvious peril at grade crossings and of
the obvious inability of the train to turn out or stop instantly, it has
further been repeatedly held that care commensurate with the peril
requires the traveler upon the highway to look and listen for trains
at the very time he is approaching the crossing, and that an omission
to take this ordinary precaution is, if unexplained, contributory neg-
ligence per se, as matter of law, and will bar an action for the colli-
sion even though the railroad company was negligent in the premises.
He must bear in mind, what is of common knowledge, that railroad
trains move much faster than the ordinary pace of a horse drawing a
vehicle along the highway and hence must not rest content with an
observation made at considerable distance from the crossing, especially
if’ there be objects or circumstances to obstruct his vision or hearing
at the more remote point. He must be mindful, must observe, look
and listen, as he approaches close to the place of peril, the crossing.
Chase v. M. C. R. R. Co., 78 Maine, 346; Allen v. M. C. R. R. Co.,
82 Maine, 111; Smith v. M. C. R. R. Co., 87 Maine, 339; Romeo
v. Boston & Maine R. R. 87 Maine, 540; Giberson v. B. 4 A. R.
R. Co., 89 Maine, 337. '

It is further the settled law of this state that it is incumbent upon
a plaintiff suing to recover damages alleged to have resulted from the
negligence of" another party, to affirmatively prove his own freedom
from contributory negligence in the premises. There is no presump-
tion that a plaintiff in such case was thus free from contributory neg-
ligence, though sometimes the circumstances may of themselves show
that he was, as in the case of a passenger injured by the negligence
of a railroad company, while sitting in his seat doing nothing. In
the absence of affirmative evidence tending to show that the plaintiff,
himself being an actor, exercised on his part the care and effort
incumbent on him to avoid the injury he cannot maintain his suit.
That the only witness who could testify to facts showing such care is
dead, and the plaintiff is thus left without the evidence, does not enable
the plaintiff to recover without the evidence. In support of the fore-
going proposition it is only necessary to cite the late case of McLane
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v. Perkins, 92 Maine, 39, 43 L. R. A. 487; where the proposition is
fully reviewed and affirmed.

In this case the plaintiff’ contends that the evidence shows cir-
cumstances and conditions which made it difficult for Mr. Day
to see or hear the approaching train, or to obtain any other infor-
mation of its nearness to the crossing. If such was the case, it
was the duty of Mr. Day to make all the more effort to ascertain
the truth;—but the case is barren of evidence that he made
any effort whatever, great or small. The difficulty of sccing and
hearing the train is therefore immaterial, since it is not claimed that
it was impossible with any effort to know of the train’s approach.
It is the absence of evidence of any, even the smallest, cffort on the
part of Day, not his inability to sec or hear with reaconable effort,
which convicts him of contributory negligence.

The foregoing statement of the law and the evidence would scem
to require a judgment for the defendant, notwithstanding the verdict
of the jury in favor of the plaintiff. A verdict of a jury on matters
of fact, and within even their exclusive provinee, cannot be the basis
~of a judgment where there is no evidence to support it, or when they
have made inferences contrary to all reason and logic. In this case
My, Day, as he approached the crossing, had a plain duty long and
clearly defined by law, failing to perform which, he or his repre-
sentative could not sustain an action. There is no evidence that he
did that duty or any part of it, and such a fact must be established
by evidence and not assumed.

But the plaintiff’ contends in this casc that some of the defendant
company’s servants so condueted during Mr. Day’s approach to the
crossing, as to assure him that no train was approaching so near
as to endanger him in attempting the crossing when he did. This
assurance was given, the plaintiff says, by some of the section men
propelling a hand-car along the track over the crossing toward the
direction from which the train was coming. The argument is that
Mr. Day, seeing this hand-car and knowing that it must go nearly
1000 feet to reach a switch or side track where it could let a train
by, was thereby assured that no train from that direction would
reach the crossing until that 1000 feet had been first covered by the
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hiand-car and then Dby ‘the train, which would have allowed him
ample time for crossing safely; and that a jury might reasonably find
that it was not negligence in Mr. Day to rely on that assurance and
cease his own personal outlook for the approach of such a train at
such a time as would endanger him. HHooper v. B. & M. R. R. 81
Maine, 260, and York v. M. €. R. R. Co., 34 Maine, 117, 18 L.
R. A. 60, are cited.

It appears in evidence that the defendant company’s section men
did propel a hand-car along the track over the crossing in the direc-
tion named, but this was while Mr. Day was on Portland street
some fifty feet from the turn into Wells street and while he was
traveling parallel with the railroad and not toward it. The dis-
tance from the crossing on Wells street to its junction with Portland
street was 471 feet.  The scetion men, or some of them, as they
passed the crossing noticed Mr. Day and his team at the locality
named, on Portland street near Wells street.

Unfortunately for this contention there is no evidence that Mr.
Day noticed this hand-car although it was within the range of
his vision. There are no circumstances tending to show that he
noticed ity or if he did notice it, that it in the least influenced his
after conduet,  He was on Portland street at the time, traveling
parallel with the railroad, and, if he faced as he was driving, was
not facing the car or the track. His momentary stop some twenty
feet from the crossing does not tend to show that he noticed the car.
That stop was some minute or two after the car had passed and
after the section men on the car saw hin.

Of course, it is possible that he noticed the hand-car.  Indeed, it
may be quantitatively probable that he did.  Quantitative probabil-
ity, however, is only the greater chance. It is not proof, nor even
probative evidence, of the proposition to be proved. That in one
throw of dice there is a quantitative probability, or greater chance,
that a lesss number of spots than sixes will fall uppermost is no evi-
dence, whatever, that in a given throw such was the actual result.
Without something more, the actual result of the throw would still
be utterly unknown. The slightest real evidence that sixes did in
fact fall uppermost would out weigh all the probability otherwise.
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Granting, therefore, the chances to be more numerous that the plain-
tiff’s intestate did notice the hand-car than that he did not, we still
have only the doctrine of chances. We are still without evidence
tending to actual proof. However confidently one in his own affairs
may base his judgment on mere probability as to a past event; when
he assumes the burden of establishing such event as a proposition of
fact, as a basis for a judgment of a court, he must adduce evidence
other than a majority of chances.

The situation was very different from that in either of the cases
cited. In each of those cases the traveler was directly at the crossing
at the time of the event on the crossing. In the one case the gates
were up when the traveler reached the gated crossing and remained
up. In the other case the traveler was at the crossing, halted and
waiting, as the train passed directly before his face. In this case at
bar the event occurred when the traveler was 500 feet distant from
the crossing, traveling parallel with the railroad, and nothing appears
in evidence or the situation that would force the event upon his atten-
tion as in the other cases.

For lack of evidence, even from circumstances, that Mr. Day in
fact noticed the hand-car as it passed along the track and was influ-
enced by it to cease further outlook, that episode does not suffice to
show that Mr. Day took the requisite precautions, or 'was excused
from taking them by any assurance of safety from the company’s
conduct. The whole evidence does not show, either that he took the
precaution, or that he in fact relied upon assurances of safety.

The plaintiff' calls attention to evidence that this crossing was in a
compact part of the town where the speed of trains was limited by
law to six miles an hour when passing the crossing, and that this
train passed the crossing at a much greater rate of speed. She con-
tends that Mr. Day could properly assume, and act upon the assump-
tion, that the train was not moving more than the lawful rate of six
miles an hour, and therefore if he could have safely crossed the track
in front of a train moving only at that rate, she has shown that he
was free from contributory negligence in crossing the track when he
did. Unfortunately for this contention, also, there is no evidence that
Mr. Day consciously saw or heard the train at all, or reasoned about
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its speed as compared with his own. So far as the evidence shows
he went upon the crossing entirely uninindful of what was approach-
ing. Had he noticed the train it was his duty to note its actual rate
of speed aud take no chances of collision with it.

The plaintiff’ further calls attention to evidence that no bell was
rung, no whistle was blown, and no other signal of approach was
given by the train. She contends that the absence of all signals of
approach was an assurance of safety. As to this contention, it has
been repeatedly held that the traveler upon the highway must not
depend solely upon any signal from the railroad company’s servants,
but must in the absence of such signals still be on his guard and
endeavor to ascertain the actual fact whether or not a train be
approaching.  See cases cited above.

So far as now appears, the case is the too common one where the
traveler upon the highway either took no adequate care to ascertain
whether a train was approaching, or else, being aware of the approach-
ing train, recklessly undertook to cross before it.

We find in the law and the evidence no foundation for this verdict

and it must be set aside.
Motion sustained.  Verdict set aside.
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PereErR A. FITZGERALD
S,

THE INTERNATIONAL PAPER COMPANY.
Franklin.  Opinion February 28, 1902,

Assumpsit.  Services.  Legal Day’s Work.  Extra Hours.  R.S., ¢ 82, 4 43.

—_

Under R. 8., ¢. 82, 4 43, declaring ten hours of actual labor to be ““a legal
day’s work unless the contract stipulates for a longer time,”” the stipula-
tion need not be expressed, nor made before the work is begun. It is
enough if it appears, from the circumstances and the conduct of the par-
ties, that they understood that more than ten hours of labor was to be
performed each day for the agreed wages per day.

<

2. Where a laborer hires to work as one of the crew of a pulp mill which to
his knowledge is run through to the twenty-four hours, with one day-crew
and one night-crew, alternating each week, and he works in such crew
more than ten hours cach day, and receives weekly his per diem pay ay
agreed without claiming more, it can be reasonably inferred that he agreed
to work more than ten hours a day, and he cannot afterward recover pay
for the extra hours.

On report.  Judgment for defendant.
Assumpsit on the following account annexed : —

¢« International Paper Company
1 pany, . . ]
To Peter A. Fitzgerald, Dr.

1900.
March 29, To 375 hours’ labor in pulp mill at Jay
to Bridge, equal 37% days of 10 hours
Dec. 24, each at $1.50-1.00 per day, $56.25.”

The writ also contained an omnibus count accompanied by a speci-
fication that plaintiff would offer the same evidence in support
thereof as would be offered in support of the account annexed, aver-
ring that they were for the same cause of action.

The facts appear in the opinion.

B. E. Pratt, for plaintiff.

W. H. Newell and W. B. Skelton, for defendant,
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SrrTiNg : - WisweLL, C. J., EMEry, WHITEHOUSE, STROUT,
FoecLER, PEARODY, JJ.

FoGcLER, J. Revised Statutes, ch. 82, § 43, is as follows:

“Sec. 43. In all contracts for labor, ten hours of actual labor
arc a legal day’s work, unless the contract stipulates for a longer
time; but this rule does not apply to monthly labor or to agricul-
tural employments.”

The plaintiff, who was employed by the defendant company as a
laborer in its pulp mill from March 29, 1900, to December 24,
1900, brings this action to recover payment for labor alleged to have
been performed by him over hours, or in excess of ten hours per
day each and every day during the entire period in which he was
so employed.

The agreed wages to be paid to the plaintiff was one dollar and
fifty cents per day. There was no stipulation in words at the time
of the hiring as to the number of hours which should constitute a
day’s work., The mill was run constantly during each twenty-four
hours, there being a day-crew and a night-crew of men. The day-
crew came on at seven o’clock in the morning and quit work at
six o’clock in the afternoon, having an hour off for dinner. The
night-crew commenced at six o’clock in the evening and left at seven
o’clock in the morning having an hour off for lunch. The men
alternated each week in their work, those who worked in the day-
time one week working in the night-time the succeeding week and
vice versa. The plaintiff worked in this manner during the term of
his employment. He testified that he knew when he begun work
that there were two crews, one working by day and the other by
night. The plaintiff, as did the other workmen, received his pay
weekly at the rate of one dollar and fifty cents for each day in
which he had been employed during the week. At no time of pay-
ment did he complain or object that he had not received the correct
amount due him. Ile made no claim for payment for labor per-
formed in over hours until after his employment had terminated.

As before stated, there was no stipulation in words between the
parties as to the number of hours which should constitute a day’s
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labor. But, as stated in Gallugher v. Hathaway Manyf. Corp., 172
Mass. 230, an agreement is express none the less that it is expressed
by conduct and not by words.

The case comes here on report. The court is to determine the fact
as well as the law. We are satisfied that the contract between the
parties, so far as it relates to the hours of labor, is evidenced by the
conduct of the plaintiff. IIe knew that the mill ran constantly,
day and night, and that the hands employed were required to work
more than ten hours of each twenty-four hours. With such knowl-
edge he accepted the employment. He seems to have worked over
ten hours per day as a matter of course, as incident to his employ-
ment and without the special request of the company or its agents;
he made no objection or complaint on account of his being required
to work beyond ten hours; he received his weekly per diem pay
without protest or complaint; he, at no time during his employment
demanded or claimed extra pay for the past, nor gave notice that he
should claim it in the future. The conclusion is almost irresistible
that his understanding of the contract of employment was that his
wages agreed upon should be in full for all services performed by
him each day, though the day’s work should exceed ten hours, and
we accordingly hold that the action is not maintainable.

The conclusion is not in conflict with the decision in Bachelder v.
DBickford, 62 Maine, 526, cited by plaintiff’s counsel. There the
plaintiff’ was employed to labor in a grist mill. At times it was
necessary to run the mill all night. It was customary when a man
wrought all night for him to lay off’ the next day, the night work
counting for a day’s work. The plaintiff; during the time of his
employment, worked at his employer’s request thirty-two nights, but
in no instance laid oft the next day but worked all day.

The court held that the plaintiff’ was entitled to recover for his
all night Iabor, each night counting as a day.

Judgment for defendant.
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EpMunp TraoMAs, Exr. vs. MAry E. THoOMAS.

Knox. Opinion February 28, 1902.
Writ.  Service. Non-Resident. R.S.,c. 81, 4% 17, 21.

1. When the defendant is a non-resident, and only commorant in some
town in this state and is so described in the writ, a return by the officer
that he ‘““‘attached a chip as the property of the defendant, and summoned
the said defendant by leaving at her last and usual place of abode a sum-
mons for her appearance at court,”” does not show sufficient legal service.

Exceptions by plaintiff. Overruled.

The presiding justice ordered the action to be dismissed for want
of sufficient service of the writ upon the defendant.

D. N. Mortland, for plaintitf.
C. E. and A. S. Littlefield, for defendant.

SirriNe: WisweLL, C. J., EMERY, Strovur, FOoGLER, PEABODY,
Jd.

FoGLER, J. This is an action of trover which comes to this court
upon exceptions by the plaintiff to the order of the presiding justice,
on motion of the defendant, dismissing the action for want of
sufficient service. The writ is dated August 21, 1901, and com-
manded the officer “to attach the goods and estate of Mary K.
Thomas of Philadelphia in the state of Pennsylvania, and now com-
morant in South Thomaston in the county of Knox, to the value of
five hundred dollars, and summon the said defendant (if’ she may be
found in your precinct) to appear before our justices of our Supreme
Judicial Court to be holden in Rockland within and for the county
of Knox on the third Tuesday of September, A. D. 1901, to answer
unto Edmund W. Thomas, Executor.” The return of the officer,
deputy sheriff' of Knox county, states that, “On August twenty-third,
A. D. 1901, by virtue of this writ I attached a chip, the property of
the within named defendant, and on the twenty-third day of August,
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A. D. 1901, I summoned the said defendant by leaving at her last
and usual place of abode a summons for her appearance at court.”

On the first day of the return term, the defendant appeared spee-
ially for the purpose of objecting to the service of the writ, but for
no other purpose, and filed a motion in writing to dismiss the action
for insufficiency of service.  After a hearing thereon by the presiding
Justice, said motion was sustained and said action ordered dismissed,
from which ruling and order the plaintiff excepts.

By the exceptions and the motion, which is made a part of the
exceptions, it appears that the defendant was a permanent resident
of Philadelphia, and at the date of said writ, and at the time of
service thereof, she was commorant together with her daughter and
son-in-law in the town of South Thomaston.  The question is whether
the service as stated by the officer in his return is sufficient to bring
the defendant within the jurisdiction of this court.

By the common law personal service was required in all actions -
purely in personam. In this state, and, it is presumed, in all the
other states of the Union, provision is made by statute for substituted
or constructive serviee upon parties resident in the state.  Such substi-
tuted service is a departure from the common law and the authority
for it must be strictly followed.  Settlemier v. Sullivan, 97 UL S, 444 ;
Gelpin v. Page, 18 Wall. 320,

Our statute, R. 8., e. 81, § 17, provides how writs may be served
on residents and declares that, “a separate summons, in form by
law preseribed, shall be delivered to the defendant or left at his
dwelling-house or place of last and nsual abode”  Section 21 of
the same chapter, providing for the service of writs on non-residents,
contains no provision for substituted or constructive service,

The obvious construction of these sections is that constructive ser-
vice can only be made upon parties defendant resident within the
limits of the state and; therefore, within the jurisdiction of the
court. ’

At the date of the service of the writ the defendant’s permanent
residence was in Pennsylvania, but she was then commorant in this
state, Can she be regarded as a resident of the state so that sub-
stituted service could be made as provided by statute?
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The learned counsel for the plaintiff contends that, as commorancy
is “a residence temporary, or for a short time,” a person commorant
in a place is one having a residence for the time being in such place,
and, if he resides at a given place, whether for a long or short period
of time, he is a resident. We cannot sustain this contention. We
think the word “resident” in the statute means one having a perma-
nent residence in the state as distinguished from one who is merely
temporarily within the limits of the state.

In Pullen v. Monk, 82 Maine, 412, the court, in discussing the
meaning of the word “commorant” contained in another statute,
uses the following language: It cannot be doubted that a man may
be a resident in one place and commorant in another at the same time.
The distinction is between a permanent and a temporary home. A
commorancy may be all the residence a man has, but usually not.
In Webster’s dictionary commorancy is defined as meaning, in
"American law, ‘residence temporarily or for a short time.” The
term from its derivation from the latin implies something less than
a regular residence, such as a staying, a sojourning, and more liter-
ally a tarrying. It was to express these minor degrees of residence
that the word got in vogue in our jurisprudence, though not often
used.”

And in Gilman v. Inman, 85 Maine, 105, the court, speaking of"
the same word, says: “The etymological signification implies an abid-
ing or tarrying for some appreciable though temporary duration less
than a permanent residence.”

In Ames v. Winsor, 19 Pick. 247, the defendant was described in
the writ as of Duxbury, but as commorant in Boston. The service
was by leaving a summons at his last and usual place of abode in
Boston. Under a statute providing for substituted service identical
with that of this state, the court held the service insufficient and
stayed all further proceedings in the case. It is there said, “The
law proceeds on the supposition, that, at a man’s dwelling-house, or
last and usual place of abode, (for both must concur) there will be
some person enjoying his confidence, careful of his interests and
charged with his concerns, who will give him actual notice,” a rea-
soning adopted and declared in Sanborn v, Stickney, 69 Maine, 343,

VoL, Xcvi 15
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It is true, as pointed out by the plaintitt’s counsel, that in Aduwes
v. Winsor, the place of permanent residency and the place of com-
morancy were both in the same commonwealth. We perceive no
ditference in principle between such a case, and a case where a defend-
ant is commorant in a state other than that of his permanent resi-
dence.

The precise question here at issue was decided in White v. Primm,
36 I1I. 416.  'There the defendant was a resident of Illinois. At the
date of the officer’s return, he was stopping for two or three weeks
at a private boarding-house in St. Louis. It was held that service
by leaving a copy at that boarding-house was insufficient, although
the officer’s return stated that he had served the precept by leaving
a copy at the usual place of abode of the defendant.”  In the opinion
it is said, “But we are not prepared to recognize a doctrine so peril-.
ous to private rights as it would be to admit that the hotel or board-
ing-house, where a stranger is sojourning for a few days, is to be con-
sidered his ‘usual place of abode’ within the meaning of the statute.”

See also Blythe v. Hinckley, 84 ¥ed. Rep. 228; Grant v. Dalliber,
11 Conn. 234.

The counsel for the plaintiff further contends that, as the officer’s
return states that he left a summons at the defendant’s place of last
and usual abode, that statement must be regarded as conclusive of
the fact. That contention might have force if’ the defendant had a
place of last and usual abode within the officer’s precinet.

But the case shows that the defendant had no such place of abode
within the state, and this court could not obtain jurisdiction of the
case by a constructive service. The construction to be given to the
return most favorable to the plaintift’ is that the summons was left
at a place which the officer supposed or believed to be the place of
the defendant’s last’ and usual abode. We do not think that the
officer’s return can be held to rebut the truth, and establish as a
fact that which did not exist. Nor do we think that there are
admissions in the defendant’s motion or exceptions which tend to

give the court jurisdiction.
Freeptions overruled,
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Harrie Evevern es. CHARLES H. SAWYER.
Piscataquis.  Opinion March 1, 1902,
LPleading.  Parties.  Contracts.

Where the law implies a promise, the consideration for which moves from
several persons jointly, the promise so implied will be joint as to the
promisees.

The same contract cannot be so framed as to give the promisees the right to

" sue upon it both jointly and separately. They must be entitled under it
either jointly only, or separately only, and must sue accordingly. It can-
not be treated as joint or several at the option of the promisees, but must
be understood to be as to them joint, when the interest is joint, and
several, when the interest is several.

The law will not imply a contract which the parties themselves cannot make.
On report.  Plaintiff’ nonsuit.
Assumpsit on account annexed for rent.
W. H. Powell and C. W. Hayes, for plaintiff,
H. Hudson, for defendant.

SitriNG : - WiIsweLL, C. J., STROUT, SAVAGE, FOGLER, POWERS,
Prasoby, JJ.

PowEers, J. Prior to Nov. Tth, 1899, the defendant occupied
the Eveleth House in Greenville as the tenant at will of John H.
Eveleth, who died on that date. The title to the premises descended,
one-third to the plaintiff, and two-thirds to Rebecca W. Crafts, as
tenants in common. The defendant continued to occupy the premises
in the same manner after as before the death of Mr. Eveleth, and the
plaintiff’ brings this action for the use and occupation of her share of
the property from Nov. 7, 1899, to August 7, 1900.

" This action can only be maintained by proof of a promise, express
or implied.  Goddard v. Hall, 55 Maine, 579. The evidence intro-
duced by the plaintiff fails to satisfy us that there was an express
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promise. It simply goes to the extent that the defendant at one time,
when asked by plaintift’s agent what he thought would be a fair rental
for the premises, said about $400. It appeared that the defendant
repeatedly refused to pay any rent to the plaintiff; that he had paid
the rent in advance up to January 1, 1901, to Mr. Eveleth before
his decease; and' that, while acknowledging the title of the plaintiff
and her co-tenant, he denied that he was under any further liability
until after that date to pay rent to anyone.

‘We think further, that not only has the plaintitf' failed to show an
express promise, but that if any promise is implied under the circum-
stances it must be considered joint as to the promisees. The consider-
ation for the defendant’s promise moved not from the plaintiff' alone,
but from the plaintiff and her co-tenant, Mrs. Crafts. Where the
consideration moves from several persons jointly, such persons, as
having the joint legal interest in the contract, should be joined as
plaintitts in suing for a breach of it.  Dicey on Parties, 106.  Chanter
v. Leese, 5 M. & W. 698. And it is a general principle that where
part owners sue ex contractu all the persons who are part owners
must join.  White v. Curtis, 35 Maine, 534.

This result is not in conflict with Nott v. Owen, 86 Maine, 98, 41
Am. St. Rep. 525, cited by the plaintiff. 1In that case the plaintiff
owned one-fourth of the store, and there were separate express con-
tracts between the different owners and the tenant. The plaintiff
terminated the tenancy as to his one-fourth, and brought suit for rent
thereafter accruing, the express contracts with the other owners
" remaining in full force. It is evident that, under those circum-
stances, the only contract that could be implied with the plaintiff’ was
separate, and the action was properly brought in his name alone.

In Kimball v. Sumner, 62 Maine, 305, the action was neither joint
nor several, and for that reason was decided not to be maintainable.
The court says that if the remedy pursued should be joint, “We
think such a rule is founded upon principle and good sense, and may
be fairly deducible from the authorities although the cases do not
agree.” 'The suggestion there made that, when the contract is made
by implication of law, it is reasonable to allow the heirs to elect
whether it shall be considered joint or several, is open to several
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objections. It allows one of the parties to a contract, not express
but implied by law from the circumstances, to determine one of the
important terms of the contract without the other party having any
such voice in its interprétation. It affords no rule of guidance when
the heirs disagree. It is directly opposed to the rule that one and
the same contract cannot be so framed, as to give the promisees the
right to sue upon it both jointly and separately. They must be
entitled under it cither jointly only, or separately only, and must sue
accordingly, which is but another way of saying that a joint and sev-
eral covenant must be understood to be joint when the interest is-
joint, and several when the interest is several, and cannot be treated k
as joint or several at the option of the covenantees. Dicey on Parties,
111-114. If the parties themselves cannot frame such a contract the
law will not imply one. Moreover, it is more consistent with justice
to imply a joint contract, as the law does not permit a man to be
harrassed with a multitude of suits when the whole matter can be
better settled in one.

It is unnecessary to now consider the other objections raised by the
defendant, as for want of necessary parties plaintiff the entry must
be,

DPlaintiff nonsuit.
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IRENE A. WADE, and another, vs. JoaAN 8. IFoss.

Androscoggin.  Opinion March 3, 1902.
Bills & Notes. NStamps.  War Rev. Law, 1898, 34 13, 14.

The statute of the United States requires a stamp upon promissory notes,
and provides that, unless stamped, they shall not be admissible in evi-
dence in any court.

Held; that this provision applies only to courts of the United States, and
has no application to state courts.

Rules of evidence in the latter courts are governed by the laws of the state,
and not subject to control by Congress. An unstamped note cannot, for
that cause, be excluded as evidence on a trial in a court of this state.

See Wade v. Curtis, post.
Exceptions by plaintiffs. Sustained.
Action on a promissory note, not having an internal revenue stamp.
Tascus Atwood, for plaintiff.
D. J. MeGillicuddy and F. A. Morey, for defendant.

Srrring : Wiswernn, (. J., EMERY, WHITEHOUSE, SrTrOUT,
SAVAGE, JJ.

StrouT, J. Assumpsit upon a promissory note bearing date June
17, 1899. Its admissibility was objected to because it was not
stamped, as required by c. 448 of the statutes of the United States
of 1898. The objection was sustained and the note excluded. To
this ruling the plaintiff excepted. The act required notes of hand
to be stamped, and by § 13, it was provided that if any person
issued any instrument without stamp which the act required to be
stamped, “with intent to evade the provisions of this act,” he was
guilty of a misdemeanor, for which a penalty was prescribed, “and
such instrument . . . not being stamped according to law shall
be deemed invalid and of no effect.” It will be noticed that the
invalidity resnlts only where the ‘““intention to evade” exists, and
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does not extend to cases where the omission to stamp arose from acci-
dent or mistake. It is provided, however, in the same section, that
subsequently, by paying a penalty of ten dollars the instrument may
be stamped, even if the stamp was omitted with intent to evade, and
if there was no such intent, then without paying the penalty, in
which case the instrument became ¢ as valid, to all intents and pur-
poses, as if stamped when made or issued.” Taking the whole
section together, the phrase “such instrument” is confined to that
issued ¢ with intent to evade.” Even these are not made absolutely
void, but voidable. Wingert v. Zeigler, 91 Md. 318, 80 Am. St.
Rep. 453. In Green v. Holway, 101 Mass. 243, 3 Am. Rep. 339,
a case under the statute of 1866, which contained substantially the
same language, this construction was adopted. Under the act of
March 3, 1865, which contained similar language, this court held
that to declare the instrument void, there must be an intent to evade
the law, and that such intent must be affirmatively shown.  Dudley
v. Wells, 55 Maine, 145. It is not shown in this case.

Section 14 of the act of 1898 provides that no unstamped paper,
which the law requires to be stamped “shall be recorded or admitted
or used as evidence in any court” until properly stamped. Although
this language is broad, and might include all courts, yet when it is
considered that the powers of the United States are given and limited
by the constitution, and that all powers not granted by it to the gen-
eral government, nor by it withheld from the states, reside in the
states, and that each within its sphere, is supreme, it follows logically
that in the administration of justice in a state, in its own courts and
and under its laws, not in conflict with the legitimate authority of the
general government, the rules of evidence in sueh courts are derived
from and subject to the law of the state, and not within the authority
or control of Congress.  Walker v. Sauvinet, 92 U, S, 925 Presser v.
Illinois, 116 UL S. 269.

It cannot be conceded that Congress had authority to exclude as
evidence in a State court that which by the laws of the state was
admissible.  Under our law the note was admissible, whether stamped
or not. The maker might be liable to the penalty provided in the
act of 1898, if he intended to evade the statute, but the contract, as
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evidenced by the note, was a valid contract in this state, and provable
as such. 4

It cannot be presumed that Congress intended to infringe upon the
right of the state in its courts. It must have intended the provision
excluding unstamped contracts from admission as evidence to apply
only to the courts of the United States, over which it had undoubted
jurisdiction. It has been so held in many states. Carpenter v.
Snelling, 97 Mass. 452; Green v. Holway, 101 Mass. 243, 3 Am.
Rep. 339; Moore v. Quirk, 105 Mass. 49, 7 Am. Rep. 499; People
v. Gates, 43 N. Y. 44; Clemens v. Conrad, 19 Mich. 170; Craig v.
Dimock, 47 111. 308, 95 Am. Dec. 489; Wingert v. Zeigler, 91 Md.
318, 80 Am. St. Rep. 453; Sammons v. Holloway, 21 Mich. 162, 4
Am. Rep. 465; Insurance Co. v. Fstes, 106 Tenn. 472, 82 Am. St.
Rep. 892; Bumpass v. Taggart, 26 Ark. 398, 7 Am. Rep. 623;
Davis v. Richardson, 45 Miss. 499, 7 Am. Rep. 732; Griffin v.
Ranney, 35 Conn. 239; Wallace v. Cravens, 34 Ind. 534; Small v.
Slocumb, 112 Ga. 279, 81 Am. St. Rep. 50; Cassidy v. St. Germain
22 R. L. 53, 46 Atl. Rep. 35; Knox v. Rossi, 48 1. R. A. 305.
See also License Tax cases, 5 Wal. 462. '

An opposite doctrine is held in Chartiers & Robinson Turnpike Co.
v. MeNamara, 72 Penn. St. 278, 13 Am. Rep. 673; DPlessinger v.
Dupuy, 25 Ind. 419—overruled by Weallace v. Cravens, supra;
FEdeck v. Ranuer, 2 Johns. 423,

In Leawitt v. Leawitt, 4 Maine, 16, it was held that an unstamped
instrument, which the law of the United States required to be
stamped, was inadmissible in evidence, but this case has been practi-
cally overruled in this state by Dudley v. Wells and Sawyer v. Parker,
supra. The overwhelming weight of authority and the more satis-
factory reasoning is in accord with the construction we adopt.

In Clemens v. Conrad, supra, it is said by Chief Justice Cooley,—
«Of the authority in Congress to impose stamp duties, and to compel
their payment by such penalties as the wisdom of that body may
devise, we make not the least question.” “To make an instrument
inadmissible in evidence because not sufficiently stamped is, however,
quite a different thing from imposing penalties for a breach of the
revenue laws. The latter punishes the guilty party or compels him
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to perform his duty to the government; the former imposes what
may be sometimes equivalent to a forfeiture of rights upon a party,
guilty or innocent, who chances to be so circumstanced that he cannot
make a showing of his rights in court without the production of the
unstamped instrument.” <A rule of evidence laid down in general
terms is to be understood as applicable to those courts only for which
the legislature prescribing it has general power to make rules, and
not to other courts not expressly named over which it has no such
general power, and with whose proceedings it could interfere, if at
all, only in exceptional cases.”

An analogous rule of construction is applied to the first ten
amendments to the constitution of the United States. In them occur
such general expressions as ¢ the right of the people to keep and
bear arms,” — ¢ the right of the people to be secure in their persons,
houses, papers and effects against unreasonable searches” ete.,— “No
person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment or indictment of a grand jury”,—
and the right of trial by jury in civil causes. Although broad and
general in language, they are held by the supreme court of the
United States to have reference only to powers exercised by the
Federal government, and not to those exercised by the state.
FEilenbecker v. District Court of Plymouth County, Towa, 134 U. S,
31; Twitchell v. Commonwealth, 7 Wal. 321; Spies v. Illinois, 123
U. 8. 131 '

It results that the note should have been admitted in evidence.

Faceptions sustained.
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KexNeBE¢ WATER DistricT, In Equity,
US,

Uty or WATERVILLE, and others.

Kennebee.  Opinion March 3, 1902.
Municipal & Const. Law.  Weater Company.  Eminent Domain.  Jury T'rial. Stat.
1883, c. 175, 4 4; Spec. Laws, 1881, ¢. 141; 1887, c. 59; 1889, ¢, 339 ;
1891, c. 14 & 33; 1893, ¢. 3562, 1899, c¢. 200, 14th Amend.
U. S. Const.  Art. XX1I, Amend. Maine Const.

1. The special act ¢. 200 of the Special Laws of 1899, incorporating the terri-
tory and people constituting the city of Waterville and the contiguous’
Fairfield village corporation into a body politic and corporate for the pur-
pose of supplying the inhabitants of such territory and the said munici-
palities and the towns of Benton and Winslow with pure water for domes-
tic and municipal purposes, is within the legislative power, and is not for-
bidden by the constitution. The act having been approved according to
its terms by majority votes of the city of Waterville and the Fairfield cor-
poration at legal meetings, the said territory and people have become a
body politic and corporate under the name of the Kennebec Water District
as provided in the act, and as such possess all the powers conferred by the
act.

2. The Kennebec Water District has by said act the power to acquire by
purchase or by exercise of the power of eminent domain the entire
plant, property, and franchise, ete., of the Maine Water Company within
the district and the towns of Benton and Winslow by proceeding as set
forth in the act. The purpose for which this exercise of the power of emi-
nent domain is conferred upon the Kennebe¢ Water District is a'public
purpose, and the legislature is the sole judge whether the public exigency
requires such condemnation. )

3. The trustees of the Kennebece Water District having failed to agree with
the Maine Water Compuany upon the terms of purchase, the former is
entitled as provided in the act to have three appraisers, appointed by the
court sitting in equity, to appraise and fix the amount of the compensation
to be paid by it to the Maine Water Company for its property so con-
demned.

4, The Maine Water Company is not entitled by the constitution to a jury
trial upon the question of the amount of such compensation, and the pro-
vision in the act for determining that wmnount by three appraisers
appointed by the court instead of by a jury is within the legislative power.
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5. The fact that by the act all other persons and corporations (other than
the Maine Water Company) whose property is taken under the act can
have damages or compensation assessed by a jury, does not bring the act
in conflict with the XIV amendment of the U. 8. constitution as denying
the Maine Water Company the equal protection of the laws. The right of
that company to just compensation is fully recognized. No greater right
is conferred upon others. The only difference is in procedure.

6.

The fact that the Maine Water Company has issued its bonds and mort-
gaged its property to secure them, and has also assumed fixed permanent
obligations to Waterville and other municipalities to supply them with
water, do not exempt its property and franchise from the power of emi-
nent domain. These are mere incidents, to be considered in the appraisal.

The fact that the debt of the city of Waterville already exceeds the five
per cent debt limit permitted to cities and towns by the constitution, does
not prevent the operation of the act under which the Kennebec Water
Distriet is to proceed. Nothing lawfully done or authorized by the act can
increase the municipal indebtedness of the city of Waterville.

-1

On report.  Bill sustained. Decree for plaintiff.

Bill in equity brought by the Kennebec Water Distrtct, a corpor-
ation, to procure, by virtue of the provisions of its charter, judicial
appraisal and condemnation of the entire plant, property and fran-
chiges, rights and privileges of the Maine Water Company, a corpor-
ation, in Waterville, Fairfield, Benton and Winslow.

The case fully appears in the opinion.

0. D. Baker, H. D. Eaton, (. K. Boutelle, for plaintiff.

D. P. Foster for city of Waterville; . G. Weeks for Fairfield
Village Corporation; €. F. Libby for Portland Trust Company; J.
W. Symonds, D. W. Swow, C. S. Cook «nd C. L. Hutchinson; I1.
M. Heath & C. L. Andrews; W. T. Haines, for Waterville Water
Company, Maine Water Company, Portland Trust Co. and Maine
Trust and Banking Company, defendants,

Srrrrxa: - Wiswenn, (0 J., IMuRy, Srrour, SAVAGE, FOGLER,
JJ.

Fourer, J. This is a bill in equity brought by the Kennebec
Water District, a corporation, to procure, by virtue of the provisions
of its charter, judicial appraisal and condemnation of the entire plant

s pral 5
property and franchises, rights and privileges of the Maine Water Com-
pany, a corporation. The case comes to this court, first, upon excep-
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tions to a pro forma overruling by the justice below of the joint and
several demurrer to the bill by the respondents; and, sccondly, upon
bill, answers and proof, upon the stipulation of the parties that if the
exceptions are overruled, the court is to render such judgment and
make such orders upon the bill, answers, admissions and so much of
the proof as is pertinent and legally admissible, as the rights of the
parties require.

The Kennebee Water District was incorporated by and under the
provisions of chapter 200 of the Private Laws of 1899.

The first section of that act is as follows:

“The territory and people constituting the city of Waterville, and
the Fairfield Village Corporation, shall constitute a body politic and
corporate under the name of the Kennebec Water District, for the
purpose of supplying the inhabitants of said distriet and the towns of
Benton and Winslow and all said municipalities with pure water for
domestic ard municipal purposes.”

Section two of the Act is as follows:

“Said district is hereby authorized, for the purposes aforesaid, to
take and hold sufficient water of the Kennebec River, the Messalonskee
stream, or its tributary lakes, or the Sebasticook River or its tributary
lakes, and may take and hold by purchase or otherwise any land or
real estate necessary for cerecting dams, power, reservoirs or for pre-
serving purity of the water and water shed, and for laying and main-
taining aqueducts for conducting, discharging, distributing and dis-
posing of water.”

By said act the district is authorizéd to lay and maintain through
the streets and municipalities named in the act, all such pipes, aque-
duets and fixtures as may be necessary for the objects for which it
was incorporated; and the aftairs of the water district shall be man-
aged by a board of trustees composed of five members to be selected
as provided in the act.

Section six and seven of said act are as follows:

“Section 6. Said water distriet is hereby authorized and em-
powered to acquire by purchase or by exercise of the right of
eminent domain, which right is hereby expressly delegated to said
distriet for said purpose, the entire plant, property and franchises,
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rights and privileges now held by the Maine Water Company within
said district and said towns of Benton and Winslow, including all
lands, waters, water rights, dams, reservoirs, pipes, machinery, fix-
tures, hydrants, tools, and all apparatus and appliances owned by
said company and used in supplying water in said district and towns
and any other real estate in said district.”

“Section 7. In case said trustees fail to agree with said Maine
Water Company upon the terms of purchase of the above mentioned
property on or before April fifteenth, eighteen hundred and ninety-
nine, said water district through its trustees is hereby authorized to
procure judicial appraisal and condemnation of said property by bill
in equity filed in the supreme judicial court for the county of Ken-
nebec for that purpose on or before May one, eighteen hundred and
ninety-nine, and jurisdiction is hereby given to said court over the
entire matter, including application of the purchase money, discharge
of incumbrances and transfer of the property. For the purpose of
fixing the valuation thereof it shall appoint three appraisers, one of
whom shall be learned in the law and another skilled in hydraulic
engineering, none of whom shall be residents of the counties of Ken-
nebec or Somerset, and on payment or tender by said district of the
amount fixed, and the performance of all other terms and conditions
imposed by the court, said entire plant, property, franchises, rights and
privileges shall become vested in said water distriet, and be free from
all liens, mortgages and incumbrances theretofore created by the Wa-
terville Water Company or the Maine Water Company. Said ap-
praisers shall, upon hearing, fix the valuation of said plant, property and,
franchises at what they are fairly and equitably worth, so that said
Maine Water Company shall receive just compensation for all the
same. In their report said appraisers shall state the date as of
which the valuation aforesaid was fixed, from which date interest on
said award shall run, and all net rents and profits accruing there-
after shall belong to the water district. The court may confirm
such report, or reject it, or recommit the same, or' submit the sub-
ject matter thereof to a new board of appraisers.”

The act further provides that all valid contracts existing between
the Waterville Water Company, (of which the Maine Water Company
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is the successor) or the Maine Water Company, and any persons or
corporations, for supplying water within said district and the towns
of Benton and Winslow, shall be assumed and carried out by said
Kennebee Water District; that if any surplus of earnings shall
remain at the end of each year, after payment of current expenses
and interest, and after providing for a sinking fund for the final
extinguishment of the funded debt of the corporation, shall be divided
between the municipalities comprising the district in the same pro-
portions as each contributed to the g}oss earnings of the district’s
water system; and that the act of incorporation shall take effect
whenever approved by majority votes of the city of Waterville and of
the Fairfield Village Corporation at legal meetings called under the
provisions of the charters of said places.

It appears by records, made a part of the case, that the before-men-
tioned act incorporating the Kennebee Water District, was approved
by the City of Waterville by a majority vote on the first day of
April, 1899, and by the Fairfield Village Corporation, by a majority
vote on the third day of the same month; that the trustees provided
by the act of incorporation were duly selected and that such trustees
duly organized as a board on the 13th day of April, 1899.

It is admitted “that the persons claiming to be trustees did fail to
agree with the Maine Water Company on terms of purchase before
" the fifteenth day of April, 1899, although they made effort so to
agree.”

It is admitted by the plaintiff, “that the value of the property
proposed to be taken by this process exceeds $100,000, and that the
valuation and indebtedness of April 1, 1899, shall be taken as cor-
rect for all times involved in this proceeding.”

The «Tifth,” «Sixth,” and “Seventh” paragraphs of the answer
of the city of Waterville are as follows:

“Fifth.:—That on the first day of April, A. D. 1899, the total
valuation of taxable estates in the city of Waterville was $4,902,767,
and the municipal indebtedness of said city of Waterville, apart from
funds received in trust by said city, and from loans for the purpose
of renewing existing loans, or for war, and from temporary loans to
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be paid out of money raised by taxation during the year in which
they were made, was $230,000.”

“Sixth:—That it is illegal that the city of Waterville become a
part of, or a member of said Kennebec Water District, as it thereby
assumes the debts and liabilities of said Kennebec Water District,
and the assumption of said debts and liabilities would be contrary to
the provisions of Amendment One of the Constitution of the State of
Maine.”

“Seventh :—That the Act to incorporate the Kennebec Water
Distriet is unconstitutional and illegal, it being ‘ultra vires’ for the
Legislature to impose debt or liability upon the city of Waterville
contrary to Amendment One of the Constitution of the State of
Maine.”

The answer of the Iairfield Village Corporation alleges that on
the first day of April, 1899, its assessed valuation of property within
its limits was $766,005, and that on the same date its total indebted-
ness was $3233.80.

The Sixth paragraph of the joint and several answer of the Water-
ville Water Company, the Maine Water Company, the Portland
Trust Company and the Maine Trust and Banking Company is as
follows:—

“Sixth : —Still further answering, the said Waterville Water
Company, and the said Maine Water Company, and the said Port-
land Trust Company, and the said Maine Trust and Banking Com-
pany, defendants, expressly deny the existence of any legal authority
in the Kennebec Water District to acquire, either by purchase or by
the exercise of eminent domain, the whole or any part of the plant,
property, franchises, rights or privileges of the said Maine Water
Company, and aver that even if the act of the Legislature in said fif-
teenth paragraph of the bill mentioned, contemplates any such pur-
chase or exercise of eminent domain (which this defendant denies)
such provision of said act, incorporating the Kennebec Water District,
are in plain violation of the constitution of the State of Maine and
are void.”

The Waterville Water Company is a corporation organized under
the provisions of chapter 141, Private and Special Laws of 1881, as
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amended by chapter 59, Private and Special Laws of 1887, and
chapter 14, Private and Special Laws of 1891, for the purpose of
conveying to the towns of Waterville, Fairfield and Winslow a sup-
ply of pure water for domestic, manufactory and municipal purposes.

During the year 1887, and 1888, said company constructed a sys-
tem of water works and began the business of supplying water to
said towns and their inhabitants. By its mortgage deed of trust
dated October 17, 1887, said company conveyed to the Portland
Trust Company, as trustees for its bond-holders and all other
interested parties, its entire plant, property, franchises, rights, priv-
ileges and immunities to secure its bonds to the amount of $200,000.
which bonds were issued and are all now outstanding.  »

The Maine Water Company is a corporation organized under the
provisions of chapter 339, Private and Special Laws of 1889, as
amended by chapter 33, Private and Special Laws of 1891, and
chapter 352, Private and Special Laws of 1893, for the purpose of
erecting, operating, buying, leasing and selling the water works
named in the act. The act authorized the Maine Water Company to
purchase and hold the property, capital stock, rights, privileges,
immunities and -franchises of several water companies therein named,
including the Waterville Water Company. By the same act the
water companies therein named, including the Waterville Water
Company, were authorized to make-the contracts, sales and transfers
authorized by the act.

On the third day of July, 1891, the Waterville Water Company,
by virtue of the authority granted by the act incorporating the Maine
Water Company, sold and conveyed to the Maine Water Company
all its property, capital stock, rights, privileges and immunities and
franchises, except its franchise to be a corporation, and the Maine
‘Water Company immediately entered into possession and still contin-
ues in possession thereof, and then and thereby said Maine Water
Company, by the provisions of its charter, became subject to all the
* duties, restrictions and liabilities to which the Waterville Water
Company was subject by reason of charter, contract, or general or
special law of this state or otherwise.

July 22, 1891, the Maine Water Company executed a mortgage
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to the Maine Trust and Banking Company as trustee for bond-
holders, and all other interested partics of its entire property acquired
from the Waterville Company, with all additions thereto, together
with several other similar properties, located in various places in
Maine and New Brunswick, to secure first consolidated mortgage
bonds of said Maine Water Company to the amount of $2,000,000,
of which bonds $582,000 are outstanding; and, of the remainder of
such bonds, there are rectained by said trustee $500,000 for future
purchases of water plants by said Maine Water Company, and
$918,000 for refunding of first mortgages on various water plants
covered by said mortgage. v

December 31, 1897, said Maine Water Company exceuted to said
Maine Trust and Banking Company a second mortgage of the same
property to secure $200,000 of second mortgage bonds of the Maine
Water Company of which $89,000, are now outstanding.

It is objected, by counsel for the complainant, that neither the
demurrer nor parts of the defendants’ answers are sufficiently definite
in their terms to cover the points of defense raised thereunder. The
case is important, and we do not deem it advisable to decide it upon
mere questions of pleading. We shall therefore consider and deter-
nine the cause upon its legal and constitutional merits,

To provisions of the legislative enactment creating the Kennebec
Water District, and to the maintenance of this bill thereunder, various
constitutional objections are raised by the defense.

I. Tt is contended, by the defense, in behalf of the Maine Water
Company, that the provision in the charter of the Kennebec Water
District authorizing the latter to acquire, by the exercise of the power
of eminent domain, the entire plant, property and franchises, rights
and privileges held by the former company is unauthorized, and in
violation of the constitution of the state.

Whether the public exigency requires the taking of private prop-
erty for public uses is a legislative question, the determination of
which by the legislature is final and conclusive. Spring v. Russell,
7 Maine, 273; Allen v. Jay, 60 Maine, 124, 11 Am. Rep. 185;
Concord R. R. Co. v. Greeley, 17 N. H. 47, Whether the use for

VoL, XcvI 16
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which such taking is authorized is a public use is a judicial question
for the determination of the court. Allen v. Jay, supra; Talbot v.
Hudson, 16 Gray, 417; Concord Ruailroad v. Greeley, supra; Olm-~
stead v. Proprietors of Aqueduct, 47 N. J. 1.. 311, The supply of
water to the people of a municipality or territory is everywhere
recognized as a public use.

It is to be observed that neither the charter of the Waterville
Water Company, nor that of the Maine Water Company, confers
exclusive franchises or rights upon their respective corporations; so
that the legislature in granting the charter of the Kennebec Water
District was, in that respect, under no restriction or embarrassment.

The power of eminent domain is not created by constitution or
statute. It is an inherent attribute of sovereignty; it existed in the
sovereign long before the adoption of any constitution. The article
in our bill of rights, Art. 1, § 21, declaring that, «Private property
shall not be taken for public uses without just compensation; nor
unless public exigencies require it,”” does not confer the power, but
by implication recognizes it as existing in the state.

The sovereign power of the state, by which is meant the people of
the state in their sovercign capacity, acting through ‘their representa-
tives, the legislature, possesses and has the right to exercise the
great power of eminent domain over all the private property and
property rights within the limits of the state of whatever nature,
corporeal or incorporeal, and by whomsoever owned, whether by
individuals or corporations. The property of a corporation is not
exempt from the exercise of this power, even though it may have
been granted exclusive franchises and privileges, A legislature in
granting a charter, cannot, even by express terms, however strong
may be the language used, preclude another legislature, or even itself,
from exercising the sovereign power of cminent domain over the
charter thus granted and the property and rights acquired there-
under. The legislature cannot barter away the sovereign power of
the state. All grants by the state, whether of property or rights or
franchises, are subject to this power.

Though the granting by the legislature of a charter to a corpora-
tion and its acceptance by the corporation may be regarded as a con-
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tract, the subsequent taking of the franchise and property of the cor-
poration for public uses is not an impairment of the obligation of the
contract. The provisions for just compensation for the franchise, as
well as for the property and other rights, so taken, is a recognition
of the contract. ‘

The principles here laid down are sustained by the text writers
and by the decisions of the courts in cases where the questions
involved have been adjudged by the courts.

Judge Cooley, (Const. Lim. 5th Ed., 341) says: ¢“It must be
conceded under the authorities, that the state may grant exclusive
franchises . . . . Dut the grant of an exclusive privilege will
wt prevent the legislature from exercising the power of eminent
domain in respect thereto. Franchises, like every other thing of
value and in the nature of property within the state are subject to
this power; and any of their incidents may be taken away or them-
selves altogether annihilated by means of its exercise. . . . .
Appropriating the franchise in such a case no more violates the obli-
gations of a contract than does the appropriation of land which the
state has granted under an express or implied agreement for -quiet
enjoyment by the grantee, but which nevertheless may be taken when
the public need requires.”

Mills on Eminent Domain says, § 41: «“While the legislature may
not repeal or materially modify the charter of a corporation, unless
the power is reserved, the property of the corporation is subject to
condemnation for public uses. The taking of the property of a cor-
poration is not an alteration, modification or repeal of its charter. It
is the enforced purchase of its property.”

Again, § 42: “Franchises are held in subordination to the exercise
of eminent domain and must yield to its proper exercise.  The inves-
titure of the franchise is not absolute. . . . . Thereis no dis-
tinction between corporeal and incorporeal property, and a franchise
is as subject to the power of eminent domain as any other property.”

To the same effect is Lewis on Eminent Domain, § 135, where it
is said, “The property in connection with which the franchise is made
available, and the franchise itself, are, of course, subject to the power
of eminent domain like all other property.”
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In State v. Noyes, 47 Maine, 189, this court has recognized, at
least by implication, the principles above laid down. The*court say,
p. 208: “But if the legislature in granting the charter to the former
corporation, restrained itself” from conferring a similar privilege upon
another corporation of the same kind within a specified distance, the
restriction would be binding, and could not be revoked, excepting
under the high prerogative of sovereignty, and by making just com-
pensation.”

The Supreme Court of the United States in Long Island Water
Supply Company v. Brooklyn, 166 U. S. 685, hold that a water
supply system belonging to a corporation may be acquired by the
public in the exercise of the power of eminent domain, on payment
of just compensation. The court say, p. 689: «“All private prop-
erty is held subject to the demands of a public use. The constitu-
tional guarantee of just compensation is not a limitation of the power
to take, but only a condition of its exercise. Whenever public uses
require, the government may appropriate any private property on the
payment of just compensation. That the supply of water to a city is
a public purpose cannot be doubted, and hence the condemnation of
a water supply system must be recognized as within the unquestioned
limits of the power of eminent domain. It matters not to whom the
water supply system belongs, individual or corporation, or what fran-
chises are connected with it—all may be taken for public uses upon
payment of just compensation.”

As further authorities on this question, we cite: West River
Bridge Co. v. Diz, 6 Howard, 507; Boston & Lowell R. R. v. Salem
& Lowell R. R. Co., 2 Gray, 1; Ihnfield Toll Bridge Co. v. Hart-
ford & New Haven R. R. Co., 17 Conn. 454, 466, 44 Am. Dec. 556;
White River Turnpike Co. v. Vermont Central K. Co., 21 Vt. 590;
Brainard v. Missisquoi K. R, Co., 48 Vt. 107; In re City of Brook-
lyn, 143 N. Y. 596; Backus v. Lebanon, 11 N. H. 19, 49 Am.
Dec. 139.

It is urged, by the defense, that while one corporation chartered by
the state is exercising its franchise and using its powers and property
to perform its duties under its charter, another corporation cannot
receive legislative authority to take the property and franchise of the
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original company and employ them in the same business to do the
same service.

There are authorities which support this proposition of the defense,
but we think they are not in accord with the authorities above cited.
As stated by Chancellor Walworth in Beekman v. Saratoga & Schen-
ectady R. R. Co., 3 Paige Chan. 45, 22 Am. Dec. 679, referring to
the power of the state over all the property within its limits, ¢ The
eminent domain, the highest and most exact idea of property, remains
in the government, or in the aggregate body of the people in their
sovereign capacity, and they have the right to re-assume the possession
of the property in the manner directed by the constitution and laws
of the state whenever the public interest requires it. This right of
resumption may be exercised, not only where the safety, but also
where the interest or expediency of the state is concerned.”

The particular property needed for public use may be pointed out
by the legislature, and the courts cannot review its determination in
this respect. Mills on Eminent Domain, Par. 11; In re Union
Ferry Co., 98 N. Y. 139. ‘

In the case at bar the legislature, for reasons sufficient to itself,
has determined that the supply of water to the people and territory
and municipalities. named in the charter of the Kennebec Water Dis-
trict can be furnished by that corporation, a corporation whose pur-
poses are purely public, more in the interests of public welfare, than
can be done by the Maine Water Company, a private corporation
with public duties, but operated for private gain. We do not feel
authorized to inquire into or review this determination of the legisla-
ture,

Again, it is beyond question that the property and plant of a water
company, owned and operated by a private corporation, and engaged,
by virtue of its charter, in furnishing water to the people of a munic-
ipality, may be condemned and taken for public use by such munic-
ipality, just compensation being given, to which power to so con-
demn, and take has been granted by the legislature. In re City of
Brooklyn, 143 N. Y. 596, 26 1. R. A. 270; Long Island Water
Supply Co. v. Brooklyn, 166.U. S. 685. -

The Kennebee Water District is a quasi municipal corporation.
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By the first section of its charter it is created not only a body corpo-
rate, but also a body politic. Its purposes are purely public. Tt is
invested with the power and charged with the duty of furnishing the
territory and the people within its limits a supply of water. Its pur-
poses and its duties in this respect, are as extensive as could be con-
ferred by the legislature upon a municipality. It is an agency, so
far as supplying water is concerned, in municipal government. We
are of opinion that the Kennebee Water District has, under the grants
contained in its charter the right to take the water system of the
Maine Water Company, as would a municipality under a like grant.

II. It is contended, in behalf of the Maine Water Company, that
the act of the legislature in incorporating the Kennebec Water Dis-
trict is unconstitutional and void, inasmuch as it does not provide for
a trial by jury in determining a just compensation for its property to
be taken under the provisions of the act.

Section 21, Article I of the Constitution of this state provides that,
“Private property shall not be taken for public uses without just
compensation; nor unless the public exigencies require it.” By this
clause of the constitution no condition is placed upon the sovereign
power of the state in the taking of private property for public uses
under its inherent power of eminent domain, except that of giving
just compensation for private property so taken. No tribunal or
method is provided for determining what shall be a “just compensa-
tion.” In the absence of any constitutional limitation to the con-
trary, the legislature may prescribe the terms, conditions and methods
by which the compensation to be paid on a taking of private property
for public use should be ascertained. The proceedings are in the
nature of an inquisition on the part of the state, and are necessarily
under its control. The state must provide for an assessment of dam-
ages by an impartial tribunal, and it may be a jury, or commission,
or appraisers, or court without a jury. Mills on Eminent Domain,
§§ 84-85. As stated in Lewis on Eminent Domain, § 313, “The
legislature may provide such mode as it sees fit for ascertaining the
compensation, provided that the tribunal is an impartial one and that
the parties have an opportunity to be heard.” The law as above
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stated is fully supported by an array of authorities cited by the
learned authors above named, and may be regarded as elementary.

The defense in the case at bar insists that § 20, Art. I of the Con-
stitution of this state which provides that, “In all civil suits, and in
all controversies concerning property, the parties shall have a right
to a trial by jury except in cases where it has heretofore been other-
wise practiced,” imposes an additional limitation upon the exercise of
the power of eminent domain to the effect that the citizen whose
property is taken by virtue of that power, has the right to have his
just compensation determined in a trial by jury. The question
involved is whether the section last above quoted applies in cases of
private property taken for public uses.

This precise question has never been decided by this court, nor, so
far as we are aware, has it ever been directly in issue in any proceed-
ings before the court. In a few instances the opinions of the court
have adverted to the question, but in neither of those cases has there
been a decision, or any necessity for a decision upon the question, and
the views of the learned justices who drew the opinions do not con-
form with each other, but are in conflict.

The case of Day v. Stetson, 8 Maine, 365, was an action on the
case by the proprietors of an ancient ferry against the defendant who
had erected and maintained a ferry at the same place by virtue of a
charter granted by act of legislature. The act of incorporation
authorized the corporators to erect piers, wharves, ete., as the Court
of Sessions should adjudge convenient, making such compensation to
the owner of the land or privileges so occupied and improved as the
Court of Sessions might assess. In the opinion of the court by Mr.
Justice WESTON, referring to such provision for compensation, it is
said, “If this provision does not secure to such owner his constitu- -
tional right of a trial by jury, the statute would afford no protection
against a suit at law brought by him for the recovery of damages.
And if the plaintiff's as owners of the land and privilege so taken and
occupied by the defendant, had brought their action for damages, we
do not decide that it might not have been maintained.” This does
not appear to be even a dictum upon the question here involved, but
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rather a reservation of expressing an opinion until a case should
properly be presented.

In Conant’s Appeal, 83 Maine, 42, the question before the court
was the construction to be given to a statute enacted by the legis-
lature. Mr. Justice EMERY in delivering the opinion says, “The
Bill of Rights declares that in all cases concerning property, the par-
ties shall have a right to a trial by jury, except in cases where it had
theretofore been otherwise practiced. "This right should be recog-
nized in all such controversies between the citizen and the govern-
ment. The spirit of legislation upon the subject has always been in
harmony with the principle and, whatever the words of omission in
the statute, we should be slow to infer any intention to violate the
principle.”’

In Cushman v. Smith, 34 Maine, 247, it is stated in the opinion by
SHEPLEY, C. J., “This provision of the constitution was evidently
not intended to prevent the exercise of legislative power to preseribe
the course of proceedings to be pursued to take private property and
appropriate it to public use. Nor to prevent its exercise to deter-
mine the mamner in which the value of such property should Dbe
ascertained and payment made or tendered. The legislative power is
left entirely frec from embarassment in the selection and arrangement
of the measures to be adopted to take private property and appro-
priate it to public use, and to cause a just compensation to be made
therefor.”

In Riche v. Bar Harbor Water Company, 75 Maine, 91, it is
stated in an opinion by AprrLETON, C. J., “The mode and manner
by which the individual, whose property is taken for public use,
shall obtain compensation, is to be determined by the legislature. It
cannot be determined in any other way.”

In neither of these cases was the question here under discussion
involved or decided.

In view of the absence of any adjudication upon the subject by
this court, and in view of the conflicting dicta by the learned justices
in the three cases last cited, the question whether the citizen whose
property is taken for public use has the constitutional right to have



Me.] KENNEBEC WATER DISTRICT v. WATERVILLE. 249

his compensation determined by a trial by jury, must be regarded as
an open question in this jurisdiction.

The constitutional clause here involved is: “In all civil suits and
in all controversies concerning property the parties shall have a right
to trial by jury.”

The trial by jury guaranteed by the constitution is a trial by a
common law jury, impannelled and sitting in a court of competent
jurisdiction, presided over by a judge of the court.

It is a significant fact, worthy of consideration in this connection,
that in Massachusetts the right of a citizen whose land was taken for
highway purposes, to have the damages assessed by a common law
Jjury was not granted under the constitution of that state until 1873,
Public Acts 1873, chapter 261; nor was such right granted in this
state until 1883; Public Laws 1883, chapter 175, § 4. Prior to
these respective enactments damages in such cases were assessed by a

" committee appointed by the court or by a sherift’s jury, so-called, a
jury selected and summoned by the sheriff and presided over by him,
or by some other person possessing no judicial functions. The va-
lidity or constitutionality of such proceedings do not seem to have
been ever questioned in either state.

A proceeding for assessing the amount of just compensation for
private property taken for public uses is not “a civil suit.” It is a
special proceeding, provided and authorized by the sovereign power
by whose authority the property is taken, to determine a specific fact.
The proceedings are in the nature of an inquisition on the part of the
state.  Garrison v. City of New York, 21 Wall. 204; Mills on
Eminent Domain, § 84.

It has somectimes been called a proceeding in vem., St Paul,
Minneapolis & Manitoba Railway Co. v. City of Minneapolis, 35
Minn. 141, 59 Am. Rep. 313; Cupp v. Com. of Seneca County, 19
Ohio St. 173.

The court of Massachusetts in Henderson v. Adams, 5 Cush. 610,
decided that a complaint for flowing lands was not a demand which
could be the subject of an action at law or a suit in equity, but was
a particular statute mode of redress which must be pursued.  “Suits”
and “actions” are practically synonymous. *“An action” is defined
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by Lord Coke to be “a lawful demand of a man’s right.” In this
state it has been held that, under a provision of the statute declaring
that actions pending at the time of the passage or report of an act,
are not affected thereby, that a petition pending before the county
commissioners for a location of a highway was not an ‘“action.”
Webster v. County Coms. 63 Maine, 27 ; and in Belfust v. Fogler, 71
Maine, 403, a proceeding in insolvency was not an action.

We are of the opinion that the defendant here, the Maine Water
Company, is not entitled by the phrase, “in all civil suits” to have
its compensation determined by a trial by jury.

Does the additional language of the same constitutional clause,
“and in all controversies concerning property,” give it that right?

The sovereign power of the state has the inherent power to take
private property for public uses when the public exigencies require
it. The only express constitutional condition upon the exercise of
such power is that of giving just compensation. It has never been
contended that in the matter of the taking of private property by
the sovereign for public use, the citizen whose property it is proposed
shall be taken, although it is a proceeding concerning property, has
the right of a trial by jury upon the question of such taking. In
that respect the will of the sovereign power is supreme, notwithstand-
ing the constitutional right to a triul by jury, “in all controversies
concerning property.”” In all cases in which private property is pro-
posed to be taken for public uses, the sovercign power is bound to
secure to the citizen whose property it is proposed to so take, just
compensation, cither by general legislative enactments, or by clear
provision of the enabling act. There can be no controversy in this
respect between the sovereign and the citizen,

In those states in which the constitution provides no tribunal or

~method for assessing compensation, the authorities almost uniformly
hold that a trial by jury is not a matter of constitutional right.

In New York where the constitution requires compensation for
private property taken for public uses, it was held in Livingston v.
Mayor of New York, 8 Wend. 85, 22 Am. Dec. 622, that the trial
by jury secured by the constitution applies only to cases of trial of
issucs of fact in civil and eriminal proceedings in courts of justice
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and has no relation to assessment of damages of the owners of prop-
erty taken for streets or other public use, and that the mode of ascer-
taining such damages belongs to the legislature. The same doctrine
is held in Minnesota under like constitutional provisions, in Ames v.
Lake Superior & Mississippt R. R. Co., 21 Minn. 241, in which the
court say, (p. 293): “Proceedings under the right of eminent
domain, to ascertain the compensation to be paid in taking private
property for public use, have never been considered as actions of law
within the meaning of constitutional provisions preserving the right
of trial by jury; and except when such proceedings are expressly
mentioned in state constitutions, the decisions are uniform that they
do not come within the constitution.”

The same is held in Penn. R. R. Co. v. Lutheran Congregation,
53 Pa. St. 445; Long Island Water Supply Co. v. City of Brooklyn,
166 U.S. 695; Garrison v. City of New York, 21 Wall. 204 ; Scudder
v. Trenton & Delaware Falls Co., 1 N. J. Eq. 694, 23 Am. Dec.
756; In re Lower Chatham, 35 N. J. L. 497.

ITI. The third section of the act incorporating the Kennebec
Water District provides, that if any person sustaining damages and
said corporation shall not mutually agree upon the sum to be paid
therefor, such person may cause his damages to be ascertained in the
same manner and under the same conditions, restrictions and limita-
tions as are or may be prescribed in case of damages by the laying
out of highways. This gives to the owner of property taken the
ultimate right upon appeal to have his damages assessed by a jury.
Section five of the same act provides that if the trustees of the Water
District fail to agree with the Maine Water Company, the damages
shall be assessed by appraisers to be appointed by the court upon a
bill in equity to be instituted by the Water District.

It is claimed by the defense that the different tribunals thus pro-
vided for the assessment of damages is a violation of the Fourteenth
Amendment of the Federal Constitution which provides that no state
¢« ghall deprive any person of life, liberty or property without due
process of law, nor deny to any person within its jurisdiction the
equal protection of the laws.” In the case at bar the act of incor-
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poration does not deny to any person, or to the Maine Water Com-
pany, the equal protection of the laws. It provides to each person
who sustains damages and to the Maine Water Company just com-
pensation. There is no discrimination or inequality in that respect.
No different rule is prescribed for the estimation of just compensa-
tion in case of individuals, and in case of the Maine Water Com-
pany. The act provides for a competent and impartial tribunal in
each case with the right of the property owner to appear and be
heard. We think that this is all that is required by the terms of
the amendment to the Federal Constitution above referred to. The
only difference as to the award of compensation is one of procedure.
As has already been shown the legislature has entire discretion to
designate any impartial tribunal to assess compensation, whether
jury, commissioners or appraisers. We perceive no reason for pre-
cluding the legislature from preseribing in the same act for the
assessment of compensation by different tribunals for different classes
of property taken, nor are we aware of any decision of any court
holding that the legislature is so precluded. Ordinarily the compen-
sation for tangible property taken may properly be determined by a
jury; but when, as in the case at bar, the property and franchises
of a large corporation are taken for public uses, and the value, not
only of tangible property, but of the franchise, rights, privileges and
contracts are factors in determining the amount of compensation to
be paid, the legislature may well determine that commissioners or
appraisers, the members of which have peculiar skill and experience
in such matters, can, better than a jury, do exact justice to the cor-
poration whose property has been condemned and taken.

We are of the opinion that the act here in question by prescribing
a different tribunal for fixing the amount of just compensation to the
Maine Water Company than that prescribed for fixing the compensa-
tion to other parties is not “without due process of law,” and does
not deny to any person or to the Maine Water Company, ¢ the equal
protection of the laws,” and is not repugnant to the IFourteenth
Amendment of the Ifederal Constitution.

IV. It is urged, as another ground of defense, that the charter of
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the Kennebec Water District is unconstitutional and void for the
reason that it impairs the obligations of contracts. The argument is
that the Waterville Water Company has made valid and now exist-
ing contracts for supplying water to the city of Waterville and other
municipalities; that the act of 1899, if carried out, necessarily
destroys . the ability of the Waterville Water Company or the Maine
Water Company, its successor, to keep its contracts, either with
‘Waterville or the other towns. ‘

We cannot sustain this ground of defense. This precise question
was directly in issue and was decided udvgrsdy to the contention of
the defense in Long Island Water Supply Co. v. City of Brooklyn,
supra, where it is held, p. 690, referring to the argument, as made here
by the defense, “the vice of the argument is two-fold.  First, it ignores
the fact that the contract is a mere incident to the tangible property ;
that it is the latter, which, being fitted for public uses is condemned.
And while the company, by being deprived of its tangible property
is unable to perform its part of the contract, and therefore can make
no demand upon the town for performance of its part, it still is true
that the contract is not the thing which is sought to be condemned,
and its impairment, if’ impairment there be, is a mere consequence of
the appropriation of the tangible property. Second, a contract is
property and, like any other property, may be taken under condem-
nation proceedings for public use.” And it ig further stated, p. 691:
“The true view is that the condemnation proceedings do not impair
the contract, do not break its obligations, but appropriate it, as they
do the tangible property of the company, to publi(* uses.”  See also
West River Bridge, supra, p. 532; Cooley’s Const. Lim. 5th Ed., p.

346, et. seq.

Could the contention of the defense on this point be sustained,
then the existence of the contract would withdraw the property, dur-
ing the life of the contract, from the scope of the power of eminent
domain.

V. The city of Waterville, a defendant in this case, contends that
the provisions of the act creating the IKennebec Water District, if
carried out, will increase the indebtedness of that city beyond its con-
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stitutional debt limit and is, therefore, in contravention to Amend-
ment I, Art. XXIT of the Constitution of Maine, which reads as fol-
lows:

“No city or town shall hereafter create any debt or liability, which
singly, or in the aggregate with previous debts or liabilities, shall exceed
five per centum of the last regular valuation of said city or town.”

It appears from the report that the valuation of the city of Water-
ville, April 1, 1899, was $4,902,767, and that its net indebtedness
on that day was $230,000.

It is admitted by the plaintiff’ corporation that the valuation and
indebtedness of the city on April 1, 1899, should be taken as correct
for all times involved in this proceeding; and that the value of the
property proposed to be taken by this process exceeds $100,000.

Applying well known rules of constitutional construction to the
language of Amendment I, above quoted, it is obvious that it applies
only to cities and towns. The language of the amendment is clear,
plain and unambiguous. It can apply to cities and towns only, and
not to any other form of munieipal or quasi municipal bodies.

The question is, therefore, whether a debt or liability created and
incurred by the Water District will be a debt or liability of the city of
Waterville.

The Kennebee Water District is a quasi municipal corporation.
It is declared to be such by § 10 of its enabling act. The powers,
the rights and the property of the new corporation rest exclusively
in it, and in no degree in the city of Waterville.

That the legislature has authority to create the Water District
as a quasi municipal corporation cannot be successfully questioned.
In People v. Salomon, 51 Ill. 37, in which was involved the
authority of the legislature of Illinois to create the South Park

Jommissioners, the court, sustaining the authority of the legislature,
declares, “There is no prohibition which we have been able to dis-
cover, and we have been pointed to none, against the creation by the
legislature, of every conceivable description of corporate authority,
and when created to endow them with all the faculties and attributes
of other pre-existing corporate authorities. Thus, for example, there
is nothing in the constitution of this state to prevent the legislature
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from placing the police department of Chicago, or its fire department,
or its water works, under the control of an authority which may be
constituted for such purpose by a vote of the people, and endow it
with the power to assess and collect taxes for their support, and
confide to it their control and government.”

In the case at bar, the power to take private property for public
use is granted to the Water District and not to the City of Water-
ville; compensation for the property so taken is to be paid by the
Water District ; the title to the property which may be acquired by
voluntary or enforced purchase is to vest in the District; to provide
funds for the payment of property purchased or taken the district
is authorized to issue bonds which, by the express terms of its
charter, shall be legal obligations of the Water District.

The charter of the Water District confers no authority on the part
of that corporation to create or incur indebtedness against the city,
nor does it provide that the city shall be liable for any debts or
liabilities incurred by the Water District.

In Wilson v. Board of Trustees, 133 I1l. 443, a case parallel in prin-
ciple to that here at bar, it is held that the constitutional limitation
upon the extent of corporate indebtedness applies to each municipal cor-
poration singly, and where one such corporation may partially embrace
the same territory as others, it may contract corporate indebtedness
without regard to the indebtedness of any other corporate body
embraced wholly or in part in its territory.

The same doctrine is held in the late case of Tuttle v. Polk, 92
Towa, 433. The court says: “It [the constitution] recognizes the
county and other political and municipal corporations as being dis-
tinct entities.  Although none can incur an indebtedness in excess
of five per centum of the value of the taxable property within its
limits, yet the same territory, and, therefore, the same property, may
be included within the limits of different corporations, as those of a
county, city or town, and be subject to taxation for the debt of each.”

As bearing upon the point here involved, we cite further, C. B.
& Q. R. R. Co. v. County of Otoe, 16 Wall. 667; Pattison v.
Supeivisors of Yuba Co. 13 Cal., 175; Hallenback v. Hahn, 2 Neb,
377; Ouwners of Lands v. The People, 113 111, 296.
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We hold that the indebtedness of the city of Waterville can, in no
event, be increased by the provisions of the charter of the plaintiff
corporation, and that the objections of the defense in this respect can-
not be sustained.

VI. The reasoning and the authorities cited above on tlie question
of debt limitation, apply with equal or greater force, adversely to the
objection of the defense that the provisions of the plaintiff’s charter
authorize double taxation. The charter nowhere authorizes the
Water District to assess or collect a tax upon the people or property
included within its limits. As has already been shown, the city of
Waterville is not liable for any indcbtedness or liabilities of the
District, and cannot therefore assess a tax on account thereof.

Fxception to the overruling of the demurrer overruled.  Dill
sustained with costs.  Cuse remanded to the court below
Jor further proceedings in accordance with this opinion.
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StaTE oF MaINg vs. JoserH K. N. BoHEMIER.
Androscoggin,  Opinion March 5, 1902,

Corporations.  Const. Jaue.  Police Power.  Physicians «nd Surgeons.  Criminal
Practice. U, S. Const. Art. 1, 3 X, Par. 1. R. N., ¢. 46, ¢ 23.
Stat. 1895, ¢. 170, Spec. Laus, 1868, c. 597,

1. The act of 1895, ¢. 170, entitled “ An act to regulate the practice of medi-
cine and surgery ”’ is within the legislative power.
2. There is nothing in the charter of the Maine Kclectic Medical society, c.
597 of the special laws of 1868, which exempts its members or licensces from
the operation of the act of 1895, ¢. 170. ’
Said charter does not contain any express limitation of the power of the
legislature reserved inRR. 8., ¢. 46, % 23; hence the legislature has full power
to amend, alter or repeal said charter at any time.

[N

4. That the act of 1895, ¢. 170, in terms exempts from its operation ““a
physician or surgeon who is called from another state to treat a particular
case, and who does not otherwise practice in this state’ does not bring
the act in conflict with the XIVth amendment to the United States consti-
tution. No arbitrary or unjust discrimination appears to be made by that
provision.

5. Semble, that the law court will not consider a case of felony on report,
but only after plea of guilty or verdict of guilty.

On report. Judgment for the state.

Indictment for practicing medicine and surgery without registra-
tion.

The case is stated in the opinion.

W. B. Skelton, county attorney, for State.

H. L. Whitcomb, for respondent.

SreriNag: Wiswenn, C. J., Esmery, WHITEHOUSE, STROUT,
Prasooy, JJ.

KMERY, J. The defendant, a resident of this state, was indicted
for practicing medicine and surgery for hire within this state without
being registered by the State Board of Registration of Medicine and
Surgery as required by ¢, 170 of the Public Laws of 1895, entitled

VOL. XCvI 17
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“An act to regulate the practice of medicine and surgery.” Hé
formally admits of record that he did so practice without being thus
registered. He also concedes, or at least does not question, the con-
stitutional power of the legislature, in the exercise of the police
power, to regulate the practice of medicine and surgery within this
state, and even to the extent of requiring all persons thereafter pro-
posing to practice medicine or surgery for hire to be registered and
licensed as provided in this statute. Dent v. West Virginia, 129 U.
S. 114; State v. Curran, 87 N. W. R. 561, (Wis.)

The defendant claims, however, that this particular statute is
inoperative against him personally for two reasons.

I.  Before the passage of the'statute in question he had obtained
from the Maine Eclectic Medical Society, a corporation chartered by
the State, by c. 597 of the special laws of 1868, a license to practice
medicine and surgery for hire within this State. Ilis argument is,
that by incorporating the Maine Eclectic Medical Society with ¢“such
powers and privileges as pertain to other like corporations” the State
contracted with the society and its regular licensees to permit them
to practice medicine and surgery in this State without being subject
to any additional rules or limitations not imposed by the society
itself; and that the act of 1895, ¢. 170, impairs the obligation of this
contract.

We cannot find in the special act of 1868, ¢. 567, incorporating
the Eclectic Society, any words importing a contract with the society
or its members that any of its members or licensees shall be exempt
from such rules and limitations or conditions, as the legislature might
from time to time find necessary to impose upon the practitioners of
medicine and surgery, for the better protection of the health of the
people.  We find no such words in any charter of any medical
society. We find in none of them any stipulation of any kind that
its members may for all time practice medicine and surgery unre-
strained by the police power of the legislature.

But, if there were any such stipulation or contract expressed or
implied in the charter, it was revocable at the pleasure of the legis-
lature, The statute R. S., c¢. 46, § 23, first enacted in 1831, and
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declaring that “acts of incorporation may he amended, altered or
repealed by the legislature as if express stipulation were made in
them, unless they contain an express limitation,” was in existence
when the Maine Eclectic Medical Society was incorporated in 1868,
and that act of incorporation contains no express limitation. The
legislature, therefore, reserved full power to revoke any privilege
therein granted. Hence, if the act of 1895, ¢. 170, did rescind any
agreements made in the act of incorporation of the society, it does
not impair the obligation of any contract.  Tomlinsen v. Jessup, 15

Wall. 454 ; State v. Maine Central IR, 1. Co., 66 Maine, 488.

IT. In § 10, of the act of 1893, ¢.-170, it is provided that the
act shall not apply “to a physidan or surgeon who ix called from
another state to treat a particular case and who does not otherwise
practice in this state.” The defendant contends that this is a dis-
crimination against residents of' thig state in favor of those of other
states which is forbidden by the XIVth amendment to the constitu-
tion of the United States, and which therefore destroys the whole
act.  In support of this contention he cites State v. Montgomery, 94
Maine, 192, 80 Am. St. Rep. 386, and several other similar cases.
All the cases cited, however, arose out of alleged discriminations
in matters of business, trade or manufactures and outside of the
police power of a state. They were also cases in which the state
had attempted to put special business burdens on citizens of other
states which it did not impose on its own citizens.

The XIVth amendment does prohibit arbitrary diserimination
between persons, or fixed classes of' persons, such as that based on
“color, or race, or nationality, or state citizenship. It does not pro-
hibit reasonable discrimination based on the requirements of the public
health or morals. In this legislation (Act of 1895) thereis no
attempt at oppression of any fixed class of people, nor at denying
equal rights to any fixed class. It is purely police legislation,
designed solely for the promotion of the health of all the people
within the state of whatever color, race, or citizenship. To effectuate
this purpose, it requires all persons practicing or proposing to prac-
tice “medicine or surgery within this state for gain or hire” (i. c. as
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a business) to furnish the statutory evidence of their qualifications.”
All persons within this class, whether white or black, citizens or
aliens, have the same rights and duties without any diserimination
between them. The defendant admits he is within this class and he
does not show any discrimination against him in favor of any ether
person in the same class.

The statute, however, still in the interest of the health of the
people, allows a physician or surgeon to be called from another state
to treat a particular case without first applying for registration and
certificate under the statute, provided he does not otherwisc practice
in this state. Here is another and distinet category from that above
named. The defendant is not within this class because he is other-
wise practicing in this state. The distinction made by the legislation
between the two classes is certainly not arbitrary. It is one clearly
required by circumstances and by the purpose of the act, viz: the
health of the people. It does not break against the XIVth amend-
ment nor against any other constitutional provision to which our
attention has been called.  Dent v. West Virginia, 129 U, S, 114 ;
State v, Curran, 8T N. W. Rep. 561, (Wis.)

ITL. The offense with which the defendant is charged being a
misdemeanor only, we have taken cognizance of the case on report.
Were the offense a felony, we might not feel authorized to do so
until there had been a plea of guilty or a verdict of guilty. Accord-
ing to the terms of  the report the entry should be,

Judgment for the state.
The respondent to be sentenced.



Me.] RACKLIFF %. RACKLIFT. 261

JounN P. Racgrirr vs. ArRrHUR I. RACKLIFT.
Franklin.  Opinion March 7, 1902,
Water.  Diversion. Deed.

In an action for the diversion of water from plaintiff’s mill, situated upon
Muddy Brook stream, below the mills and dams of defendant, it appeared
that in 1860, S. B. Philbrick beeame the owner of a tannery and a lot of
land of about two acres on the east side of the brook. TIis deed was
bounded by the easterly side of the stream, which excluded all common
law rights in the stream as riparian proprietor. This deed granted to him
“the right to draw water from the upper dam (at outlet of pond) when
there is more than three and one-half feet of water in the flume, for the use
of all tanning purposes.”

Held ; that this grant is limited to a particular use—that of tanning purposes,
and is not a measure of power.

1868, IHinkley, who then owned all the water rights at the outlet of the
pond, and on the stream, together with the land on both sides, except the
tannery lot, conveyed to Waugh the premises now owned by the plaintiff,
which included the lower dam and saw-mill and mill pond to the same.
This dam was nearly five hundred feet below the dam next above it. In
that deed was granted ‘“ the right and privilege to draw and use water from
Clearwater pond suflicient to carry one wheel in said saw-mill for the pur-
pose of manufacturing timber,” ete., “meaning one of the wheels now in
the said mill or any other wheel venting or requiring no more water to
carry it.  Said water to be taken through the dam, flumes and pond of the
other mills on the stream above the saw-mill.”

On Decemnber 1, 1900, defendant was the owner of the tannery lot, the damn
at the outlet of the pond, and all the land on both sides of the stream
from the pond to plaintiff’s land, with the mills thereon, and all water
rights thereto appertaining, except the right which plaintiff had as derived
under the Waugh deed. 1Ie erected upon the tannery lot a saw-mill, and
used water to propel it.

Ileld ; that the union of absolute title to the tannery lot, with all the other
land on both sides of the stream above plaintiff’s land, extinguished the
easement in the tannery lot. Thenceforward the defendant, as riparian
proprietor, had the right to the reasonable use of all the water of the
stream, subject only to the right plaintiff derived under the Waugh deed.

The plaintiff did not claim that he has been deprived of the water granted
under that deed, and therefore has suffered no damage.
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On report. Judgment for defendant.

Action on the case for diversion of water.

The facts appear in the opinion.

Frank W. Butler, for plaintiff.

J. C. Holman and H. Hudson, for defendants.

SrrriNG : - WIsweLL, (. J., WHITEOUSE, STROUT, SAVAGE,
Powgrs, PrEaBoDY, JJ.

Strovr, J.  Muddy Brook stream is the outlet of Clearwater
Pond in Industry. Prior to 1860 there was, and still is, a dam at
the outlet of the pond, which controls the supply of water for the
mills on Muddy Brook stream. About 450 feet below this dam
there was, and now i, a dam across the stream. At that dam, on
the west side of the stream, there was then a grist-mill and starch
factory, and later a shovel-handle mill on the site of the starch
factory. Opposite, on the east side of the stream, there was a tan-
nery. Nearly five hundred feet below these mills there was, and
still is, another dam and a saw-mill.  Prior to that time Newman T.
Allen and Benjamin Allen owned all the dam, and all the water
rights and privileges at the outlet of the pond, and all the land on
both sides of the stream used as mill privileges or mill yards, from
the outlet of the pond to and including the plaintiff’s premises.

October 22, 1860, S. B. Philbrick became the owner of the tan-
nery and tannery lot of about two acres, on the cast side of Muddy
Brook, by eonveyance from the Allen heirs.  The deed bounded the
lot by “the easterly side of the stream,” thus excluding all common
law rights in the stream as riparian proprietors, leaving the whole
water power of the stream in the grantor. But the deed granted to
Philbrick “the right to draw water from the upper dam (at outlet
of pond) when there is more than three and a half feet of water in
the flume, for the use of all tanning purposes,” with a limitation as
to user when the water in the flume was below three and one-half
feet. The grantee in this deed was required to keep in repair one-
cighth of the upper dam (at the pond) and that part of the grist-
will dam cast of the wasteway, a clear indication that the parties
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contemplated a much larger use of the water power by the grantor
than by the grantee.

“May 18, 1868, Amos S. Hinkley, who then owned all the water
rights at the outlet of the pond, and on the stream, together with the
land on both sides, except the tannery lot, conveyed to Oliver and
Bryce H. Waugh a parcel of land, which included the lower dam
and saw-mill and the mill pond to the same. This dam was nearly
five hundred feet below the dam of the grist-mill and shovel-handle
factory. The northerly line of this lot was about 250 feet south of
and below the grist-mill dam. The plaintiff owns the land and
privileges conveyed to the Waughs by Hinkley. The deed granted
to Waugh “the right and privilege to draw and use water from
Clearwater pond sufficient to carry one wheel in said saw-mill for
the purpose of manufacturing timber, boards, shingles, clapboards,
laths and pickets, meaning one of the wheels now in the said saw-
mill or any other wheel venting or requiring no more water to carry
it.  Said water to be taken thréugh the dam, flumes and pond of the
other mills on the stream above the saw-mill.”  But he was forbid-
den to draw water below the depth of four feet above the bottom of
the flume, or to draw or use any in the night time.

On November 1, 1900, the defendant had become the owner of the
tannery lot, the dam at the outlet of the pond, and all the land on
both sides of the stream from the pond to the plaintiff’s land, with
the mills thereon, and all water rights appertaining thereto, except
the right which plaintiff held as derived under the Waugh deed. At
the same time the plaintiff owned the land on both sides of the
stream south of and below defendant’s land, with the right to water
as granted in the Waugh deed.

In place of the tannery which formerly stood on the tannery lot,
but which had ceased to exist, defendant has a saw-mill which he has
operated by water from the pond and his dam next below.

Plaintiff claims that defendant has “diverted, withdrawn and
turned aside large quantities of water from his mill and prevented
the same from flowing down said stream as it ought to have done,”
to his detriment. The gravamen of his claim is, that the deed to
Philbrick of the tannery lot granted the use of water for tanning .
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purposes only, and that when the tannery ceased to exist, and the
defendant erected a saw-mill in its place, his use of water for that
saw-mill was unauthorized.

To arrive at a true construction of the grant of water right in the
Philbrick deed, which was “the right to draw water . . . . .
for the use of all tanning purposes,” it is necessary to view it from
the standpoint of the parties at the time. The land conveyed was
carefully bounded by the east side of the stream, thus excluding all
common law rights to the water as riparian proprietors. The only
right to water which Philbrick acquired, was the specific grant above
quoted. At that time the grantor had a grist-mill and starch factory
on the west side of the stream opposite the tannery lot. While he
had no objection to the operation of the tannery, he might well object
to a competing mill on that lot, which would quite likely depreciate
the value of his mills and lessen their profits. The tannery was then
in existence, and of course in the minds of the parties. The grant
was “for the use of all tanning purposes,” not of sufficient water for
such purposes, but limited to that purpose. The language is clear
and the intention unmistakeable. It was not used as a measurc of
power, but a limitation upon its use. Deshon v. Porter, 38 Maine,
289, is a case very closely analogous. In Covel v. IHart, 56 Maine,
518, the grant was of “a right to draw water from the saw-mill
flume sufficient to carry on the business of tanning in said yard,” and
it was held to be a measure of power, and not a limitation to a par-
ticular use, and “restricted substantially to the amount of water
which was sufficient to carry on the business of tanning in the yard,
as it was carried on at the time of the date of the deed.” But in
arriving at that conclusion the court laid stress upon various terms in
the deed, indicative of intention, which are not found here. Besides,
the language in that case was water “sufficient to carry on” a tanning
business, which might be regarded as a measure of power, while the
term here is water “for the use of all tanning purposes,” which
affords a strong indication that the parties had in view the tannery
then existing, and not any prospective substituted use. The many
cases cited from this and other jurisdictions all turn upon the lan-
guage of the grant, as water “sufficient for one fulling wheel,”
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“sufficient to carry a turning lathe,” “water sufficient to drive the
factory and machinery attached,” “sufficient to carry a water wheel,”
ete., all evidently and plainly indicating a measure of power rather
than designation of use.

In this case we can have no doubt that the grant was limited to
tanning purposes, to that “use’” only, having special reference to the
tannery then existing, and cannot be regarded as a measure of power.

But this construction is not decisive of the rights of the parties to
this suit.  The grant to Philbrick was of an easement in the land and
water rights of the grantor. 'The latter retained to himself the right
to use all the water from his two dams and flowing in the stream,
except that specifically granted. The subsequent grant to Waugh of
a specific quantity of water, conferred upon him no right as to the
prior grant to Philbrick. Waugh could not complain of the use or
non use of its easement by the tannery lot.

- On November 1, 1900, the defendant was the owner in fee of
the dominant and servient estates. He then owned the dams at the
pond and at his mills and all the water rights at the pond and on
the stream, and the land on both sides of the stream, subject only
to the right granted by the Waugh deed, then held by the plaintiff.
Such union of title in the defendant extinguished the easement
before that attached to the tannery lot. Jones on Easements, § 835 ;
Warren v. Blake, 54 Maine, 276, 89 Am. Dec. 748; Dority v.
Dunning, 78 Maine, 381. Thenceforward the defendant possessed
all the common law rights of a riparian proprietor in the water
from the pond to plaintift’s land, subject only to his right to draw
water as granted by the Waugh deed. Plaintiff owned the land
conveyed by the Waugh deed, through which Muddy Brook stream
run.  Whatever common law rights he had as such riparian owner,
it not eliminated by acceptance of the easement granted in the
Wangh deed, are unaffected by the use of the tannery lot for a
saw-mill.  Neither, as holding the secondary easement, can he object
to the extinguishment of the first.

As riparian proprietor on both sides of the stream from the pond
to plaintiff’s land, the defendant is unaffected by the limitation in the
grant of the tannery lot, and has the full right of reasonable use of
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the water from the pond, modified only by the plaintiff’s right to
draw water for one wheel from the pond through defendant’s flumes,
according to the grant in the Waugh deed.. If the defendant’s sub-
stituted use of water for a saw-mill on the tannery lot does not
injuriously affect the easement of" plaintiff, he cannot complain. So
long as defendant runs through his flume sufficient water to run
plaintift’s wheel, he receives all that was granted in the Waugh deed.
If this was not done, plaintift had the right to have the gates at
defendant’s mill or at the pond opened sufficiently to accomplish it.
If, in addition, plaintiff had any right of water as riparian proprietor
where his land borders on the stream, such right was subject to a
reasonable use of the water by the defendant higher up on the stream.
Both parties undoubtedly expected defendant to use water for his
mills, and he could not be required to shut them down to retain
water as a reservoir for plaintiff, but might make such use of the
water as did not unreasonably interfere with plaintiff’s rights. The
plaintift’ was not charged with the maintenance of either of the dams
owned by defendant, or any part of them. That burden lies upon
defendant solely. He, of course, has no right to make such exces-
sive or wasteful use of the water as unreasonably to injure plaintiff’s
mill,

Applying these principles, the plaintiff does not complain of waste-
ful use of water by defendant, except as he says, water run over his
dam on one day. DBut on that day defendant’s mill had run but a
few minutes. The excess of water, if any, resulted from leaky
dams — nor does it appear that defendant unreasonably held back the
water. 'The evidence fails to show that plaintiff was deprived of water
sufficient for his one wheel by any unreasonable or improper act of
the defendant.  The plaintiff says that he commenced sawing about
the last of March. ¢« Had water enough except the day when I
hoisted the gate ;”” «think I have hoisted three times;” “some of the
time he (defendant) accommodated me to run it through the Johnson,
(one of defendant’s)mills;” ¢ there has been enough water this spring,
plenty of it, more than I wanted.” The diversion complained of is
from November 1, 1900, to March 30, 1901, and yet during this
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time plaintiff says he has had water enough. He apparently has no
right to complain.

If, notwithstanding the defendant has operated a saw-mill on the
tannery lot, by water from the pond, the plaintiff has been supplied
with all the water to which he was entitled under the grant in the
Waugh deed, and no unreasonable use has been made by defendant,
he is not injured by the substituted use. Until he suffers damage
therefrom he cannot maintain any action for such use. No evidence
of damage to plaintiff is introduced. On the contrary, plaintiff says
he has had water enough, even more than he wanted, during the
period complained of. He does not claim that the excess has done
him harm, except that he fears he may need the water at some
future time, an apprehension that may never ripen into a fact. Tt is
immaterial to the plaintiff whether ‘defendant used all his water
power on the west side of the stream or partly on the east side.

Judgment for defendant.

EuceENE JacQurs vs. Joux . Parks, and another.
2

Aroostook.  Opinion Marclr 8, 1902.

Arrest. T TWarrant.,  Jurisdiction.  Officer.  Damages. RN, e. 6, 4% 182,
184 ; Stat. 1893, c. 155.

1. An oflicer is protected in the service of process, if it issues from com-
petent authority and is legal upon its face. Warrants issued by inferior
magistrates must show upon their face legal authority for their issue.

2. A tax warrant is illegal which contains no statement that the town had
fixed a time for paviment, nor directed the ofticer, before arrest, to deliver
to plaintiff or leave at his last and usual place of abode, a summons from
the collector issuing it ““stating the amount of tax due, and that it must
be paid within ten days from the time of leaving such summons,” as
required by statute.

3. Held; in this case, that the warrant failed to show authority in the col-
lector to issue it, and was upon its face invalid and void. It afforded no
protection to the officer.
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4. The plaintiff was assessed a tax in Caribou in 1897. Not being paid,
King, collector of taxes and one of defendants, issued a warrant of distress
against him, directed to the sheriff or his deputies. Parks, the other
defendant, a deputy sheriff, received the warrant and arrested and com-
mitted plaintiff' to jail, where he remained thirteen days, when he was
released upon payment of a sum more than double the amount of the tax.
The statute authorized the issuance of a warrant to distrain the person or
property of the delinquent ‘‘ after the expiration of the time fixed for pay-
ment by vote of the town.”” The town had not by vote fixed any time for
payment of taxes that year. This was a condition precedent to the right
to issue a warrant. King, therefore, had no authority to issue it.

5. The arrest of plaintiff was made under the direction of an illegal warrant
issued by King, and the actual arrest was made by Parks upon that illegal
warrant. Both are therefore liable for the illegal arrest and imprisonment.

In assessing damages by the law court as stipulated by the parties, it is con-
sidered by the court, that the plaintiff was detained thirteen days, and
obliged to pay twenty-three dollars and thirty-five cents in excess of the
tax to obtain his release, and was exposed to bharsh treatment after his
arrest, by being compelled to ride, on a cold afternoon in December, in wet
clothing, without outside wraps, a distance of several miles. In view of all
the circumstances, the damages were assessed at one hundred dollars.

On report.  Judgment for the plaintiff,

Action of personal trespass and false imprisonment brought by
Ilugene Jacques of Van DBuren, against John P. Parks of Cyr
Plantation and Carl C. King of Caribou.

The case is stated in the opinion.

Ao Woand J.o B, Madigen;  P. C. Keegan, for plaintift.

1. (/. Hevsey and B. 1. Fletcher, for defendants.

SrrriNG:  Wiswern, C. J., Eaery, WHITEHOUSE, StrouT, Sav-
AGE, Powzrs, JJ.
Strour, J.  King,
Caribou for the year 1897. In the tax lists committed to him was
an assessment against the plaintiff for seventeen dollars and ninety-six

one of defendants, was collector of taxes of

cents. The tax being unpaid, King as collector, on the twenty-fourth
day of October, 1898, issued his warrant to the sheriff' of Aroostook
or his deputies, purporting to be under and by virtue of ¢. 155 of
the Laws of 1893, amendatory of c. 6, § 182 of R. S. That statute
authorized the collector to issue a warrant “to distrain the person or
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property of any person delinquent in paying his taxes after the
expiration of the time fixed for payment by vote of the town.”” The
vote of the town fixing time for payment is made a condition pre-
cedent to the authority of the collector to issue his warrant of dis-
tress. It is admitted that the town of Caribou did not by vote pre-
scribe any time for payment of taxes for that year. King, therefore,
had no authority to issue the warrant. Snow v. Weeks, 77 Maine,
429. .

The warrant was placed in the hands of Parks, a deputy sheriff
and the other defendant in this suit, who arrested the plaintiff, and
committed him to jail, where he remained thirteen days, when he was
discharged on payment of the tax and costs, amounting to forty-one
dollars and eleven cents.

An officer is protected in the regular service of process, if it issues
from competent authority and is legal upon its face. Warrants
issued by inferior magistrates must show upon their face legal
authority for their issue. It cannot be presumed.  Gurney v. Tufts,
37 Maine, 130, 58 Am. ‘Dec. 777; Brown v. Mosher, 83 Maine,
111, 23 Am. St. Rep. 761. 'This warrant contained no statement
that a vote of the town had fixed a time for payment of taxes, nor
did it direct the officer, before arrest, to deliver to thé plaintiff)
or leave at his last and usual place of abode, a summons from the
collector issuing it, ¢ stating the amount of tax due, and that it must
be paid within ten days from the time of leaving such summons,”
as required by R. S, c. 6, § 184. This section applies to warrants
issued under § 182.

The warrant failed to show authority in the collector to issue it,
and omitted a direction to leave the summons required by law,
which should have been, but was not, issued by the collector ; and
it was upon its face invalid and void. It therefore afforded no pro-
tection to the officer. Snow v. Weeks, 77 Maine, 429; B. & M.
R. R. v. Small, 85 Maine, 462, 35 Am. St. Rep. 379.

The arrest of plaintiff having been made under the direction of
an illegal warrant issued by King, and the actual arrest having been
made by Parks, both of them are liable for the illegal arrest and
imprisonment, ‘
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By the report this court is authorized to assess the damages.

The plaintiff was detained thirteen days, and obliged to pay
twenty-three dollars and thirty-five cents in addition to the tax to
obtain his release, and was exposed to harsh treatment after his arrest,
by being compelled to ride, on a cold afternoon in December, in wet
clothing without sufficient outside wraps, a distance of several miles.

In view of all the circumstances, we assess the damages at one
hundred dollars.
Judgment for plaintiff for one hundred dolluwis.

Cuarrnes J. McLieop, and another, vs. CATVIN J. JOHNSON.
Penobscot.  Opinion March 10, 1902,
Euvidence. Replevin.  Fraud. Warranty. Estoppel.  Res Gestae.  Pleading.

Words spoken or acts done when the act litigated is being executed are not
always res gestae. '

In a replevin suit it appeared :—

That on October 10, 1899, plaintiffs and defendant agreed in writing that
defendant should cut, haul and drive certain logs; should the logs cut,
upon a re-scale for sale, overrun the stumpage sale, defendant was to be
paid for such overrun, and all the horses and camping outfit used in the
operation, except what should be hired, were to become the property of
plaintiffs until the contract should be fulfilled and settlement made.
December 9, 1899, the defendant by a bill of sale, with covenants of war-
ranty and ownership, conveyed to the plaintiffs the property replevied,
being the horses, etc., above mentioned. Defendant could neither read
nor write and signed both instruments by mark.

Plaintiffs claimed title under these two instruments.

The defense was the general issue, non cepit; and by brief statement, prop-
erty in the defendant and not in the plaintiff; that the bill of sale was
obtained of the defendant through fraudulent representation; that the
plaintiffs fraudulently, with intent to obtain the defendant’s signature to
the contract, failed to read or make known to him the provision that the
horses and outfit were to become plaintiffs; and, lastly, that both the
agreement and the bill of sale were not genuine.
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Neither the amount of logs cut by the defendant, his compensation therefor,
nor the fact that a balance was due the plaintiffs on the logging operation,
was in dispute.

There was a special finding by the jury that the bill of sale was executed by
the defendant with full knowledge of its contents.

One of the plaintiffs upon cross-examination was asked the following ques-
tion: “Didn’t you state to Mr. Johnson (the defendant) in Mr. Marsh’s
office in Old Town, at the time this contract was executed, that if he could
bury up any of those logs or put them under the ice and not let the scaler
turn in a true account of them, that he could make something out of it?”

1leld ; that the language supposed by the question does not tend to prove
fraud in the inception of the contract, since it does not appear by the
exceptions that the supposed words, if spoken, were intended to induce
or did induce the defendant to sign the contract; they cannot therefore
be regarded as part of the res gestae. '

The defendant offered to show by his own testimony the conversation
between the parties to the contract, at the time and place of its execution,
concerning the provision therein relating to the extra compensation for
the overrun of the sale scale.

Held ; that the testimony was properly excluded. There is no ambiguity in
the clause above referred to. If the conversation offered took place before
the contract was signed, it was inadmissible as the contract was afterward
reduced to writing; if it took place after the signing, it was clearly
inadmissible.

Held ; that evidence tending to show the property in some of the horses to
be at the date of the writ in persons not parties to this suit was only
admissible as bearing upon the defendant’s conduct, for since the jury
found the bill of sale was executed and delivered by defendant with full
knowledge, he is estopped as against the plaintiffs from setting up title
at the date of the writ in third parties, not deriving title from the
plaintiffs.

Held; also, that, where the only question raised by the plea is that of title,
defendant cannot show himself not in possession of the chattels in con-
troversy at the date of the writ, for the purpose of defeating the action.

Exceptions by defendant. Overruled.

Replevin for several horses.

Besides the general issue of non cepit and the four special grounds
of defense mentioned in the opinion, each of which was separately
stated and numbered, the first item in the brief statement was as fol-
lows : — “First : That at the time when said goods and chattels were
replevied by the plaintiffs, the property of the same was not in the
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plaintiffs or either of them ; nor was the property of any part thereof
in the plaintiffs or either of then.”

It appeared by the exceptions that the testimony of Charles J.
MeclLeod, one of the plaintiffs, tended to show that the defendant, at
the time of the execution of said contract, agreed to give a bill of sale
of the horses at a later time ; and that it was plaintiffs’ contention at
the trial, that in pursuance of such agrecment the bill of sale was
given, and that defendant operated under the contract.

The facts appear in the opinion.

L. H. Gillin and T, B. Towle, for plaintiffs,

The case shows that testimony was offered that the defendant was
to give a bill of sale of the horses owned by him at a later date.

The ruling that the defendant was estopped from showing title in
third parties not deriving title from the plaintiffs, for the purpose of
defeating the action, was correct for two reasons,

First.  Because defendant alleges in his brief statement the title to
all the horses to be in himself, and does not anywhere allege, nor
was plaintiff apprised that it was claimed that the title to any of the
horses replevied was in persons not partics to the suit.

It is well settled that non cepit admits the property in the plain-
tiffs, and the defendant under that plea is not at liberty to dispute it,
and he thereby throws upon the plaintifts the burden of proving only
that he wrongfully took, or wrongfully detained the goods at the
place alleged.  Sawyer v. g, 25 Maine, 464 5 Bettinson v. Lowery,
86 Maine, 218.  But, on the other hand, if’ defendant avows the tak-
ing and justifies it on the ground that the goods belonged not to
plaintifts but to defendant, and so demands a return, the question
then becomes as to the property and right of possession of the plain-
tiffs ; and this must be shown only as against the defendant.  Lewis
v. Smart, 67 Maine, 206.

The defendant having set out that he was the owner of the prop-
erty, could not under his pleadings introduce evidence tending to
show title to some of the horses in third parties,

Second. Defendant is estopped by the covenants in the bill of sale,
which the jury found he had executed and delivered with full knowl-

VOL. XCVI 18
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edge of its contents, and wherein he avouched himself to be the true
and lawful owner. Hammond v. Woodman, 41 Maine, 177, 66 Am.
Dec. 219; Temple v. Partridge, 42 Maine, 56; O. Sheldon Co. v.
Cooke, 177 Mass. 441 ; Dewey v. Field, 4 Met. 381, 38 Am. Dec.
376; Mitchell v. Ingram, 38 Alabama, 395; Bursley v. Hamilton,
15 Pick. 40, 25 Am. Dec. 433; Dezell v. Odell, 3 Hill, N, Y. 215,
38 Am. Dec. 628; Greenleaf on Evidence, 15th Ed. Vol. I, § 22 and
§23; Am. & Eng. Enc. of Law, Vol. 3, page 828; TLongfellow v.
Longfellow, 61 Maine, 590; Parsons on Contracts, 8th 1id. Vol. II,
*788. '

Evidence of the declarations and conversations at the time of the
execution of the contract were properly excluded as being imma-
terial, irrelevant and not germane to the issue; because it appears
admittedly that neither the amount of logs cut by the defendant, his
compensation therefor, nor the fact that a balance was due plaintiffs
from defendant on the logging operation, was in dispute at the trial.

Again, the evidence offered which was excluded, has no tendency
to prove fraud on the part of anybody.

If there was any fraud, the doctrine of pari delicto applies and the
defendant was as much a party to it as the plaintiffs. He cannot,
therefore, now assert his fraud and claim as a right any advantage
vesulting from it.  Taylor v. Weld, 5 Mass. 108; Ayers v. Hewett,
19 Maine, 281 ; Nichols v. Patten, 18 Maine, 231, 36 Am. Dec.
713 ; Parsons on Contracts, Vol. II, 8th Id. *782, *783.

Hugo Clark and H. L. Fuirbanks, for defendant.

The first item in the brief statement is a pure negative plea which
puts the burden of proof on plaintiff, and is sustained as a perfect
defense by any proof which shows the property not in plaintiff, Its
truth is therefore established by showing title in a third party.
Johnson v. Neale, 6 Allen, 227, 228; Dillingham v. Smith, 30
Maine, 370, 382.

The defendant was entitled to put in as many defenses as he elected
and had all the rights incident to each.

The fact that some one plea put in might carry an implied admis-
sion, if interposed alone and another put the plaintiff’ to his proof of
the same point, must result to the advantage of the defendant, not
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plaintiff; so far as the proof l‘equiro(l ix concerned,  R.S., e 82,
22 ; Nye v. Spencer, 41 Maine, 272 ; Moore v. Knowles, (m ane
490.

The Lill of sale, if given at all, was a further assurance of the con-
tract and a part of the same transaction, as shown by plaintift’s own
testimony. Any fraud or illegality of consideration in the contract,
then, extended to the bill of sale.  Prentiss v. Russ, 16 Maine, 30,
32, 33 Am. Dec. 631. Hence the special finding was immaterial.

The clause in the contract providing for extra compensation for
the over-run of sale scale, in view of the loss of logs incident to driv-
ing, and in the light of the decisions in Cushinan v. Holyoke, 34
Maine, 289, and Putnam v. White, 76 Maine, 551, foreshadows an
illegal design against the land owner to purloin logs, to such an
extent as to call for explanation as to its presence in the contract.
For, unless the object of this clause can be shown by parol testimony,
it will be only in cases of such illegalities as the parties are weak
enough to expose in their wr]tm(rs that the court can prevent a party
from obtaining the fruits of an unlawful bargain. The parties were
in pari delicto, and it is well settled in this state that in such cases
the law will afford no velief.  Concord v. Delaney, 58 Maine, 309 ;
Ellsworth v. Mitchell, 31 Maine, 247, 249; Russell v. DeGrand, 15
Mass. 35, 37.

The ground is not that defendant has superior claims or is entitled
to peculiar favor, but that plaintiff’s are not entitled to enforce at
law an unlawful contract.  Wheeler v. Russell, 17 Mass. 257, 279 ;
Parsons on Contracts, 8th Ed. Vol. II, (bottom page) 8695 Morris v.
Telegraph Co., 94 Maine, 423. ,

The excluded declaration was admissible for four reasons: (1)
because parol testimony is adnissible in a case where fraud is charged
and plead in defense; (2) to impeach the plaintift; (3) as part of the
res gestae; (4) because it was proper cross-examination of the plain-
tiff, since he went into the conversation and by evidence outside the
contract showed the oral agreement to give a bill of sale later.
Williawms v. Gilman, 71 Maine, 21; Oakland Ice Co. v. Maxey, 74
Maine, 294, 301; Wharton on Evidence, 2d Ed. Vol. I, page 476.

Fraud is distinetly plead and charged in defense, therefore the con-
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versation of the parties at the time and place of the execution of the
contract are admissible; not to vary or modify the contract, but to
show that it had no legal existence.

Fraud being alleged, a wide range is given to establish it. ¢“Human
affairs consist of a complication of circumstances so intimately inter-
woven as to be hardly separable from each other. Each dates its
birth to some preceding circumstances and in its turn becomes the
prolific parent of others . . . . .7 1 Greenleaf on Evidence,
15th Ed. § 108; 1st Ed. Am. & Eng. Enc. of Law, Vol. 4, page
863; Am. Fur Co. v. U. S. 2 DPeters, 358; State v. Soper, 16
Maine, 293, 33 Am. Dee. 665; Stewart v. Hanson, 35 Maine, 5006,
507; State v. Walker, 77 Maine, 488, 490; State v. Maddox, 92
Maine, 348; 1st Ed. Am. & Eng. Ene. of Law, Vol. 21, pages 99,
100; ib. Vol. 4, page 865; Deer Isle v. Winterport, 87 Maine,
37, 44; Wharton on Evidence, 2nd KEd., Vol. I, page 385, note 1;
Jones on Evidence, Vol. 2, § 440; Holley v. Young, 66 Maine, 520,
523. :

A replevin writ does not authorize a search. The property must
be taken from the defendant. Ramsdell v. Buswell, 54 Maine, 546.

Both the defense that the property was not in possession of the
defendant at the date of the writ, and the alleged defense of the
illegality of subject matter of the contract,— the claimed design
to purloin the logs, sought to be shown,

of under the general issue without being specially plead. Spring-
field Bank v. Merrick, 14 Mass. 321, 322; Wheeler v. Russell, 17
Mass. 257. :

Such a defense “is one outside the real merits of the case, and
although an issue might possibly be made onit, yet . . . it
need not necessarily be pleaded. But if it comes to the know]edge
of the court in any proper manner it will refuse longer to entertain
the proceedings.” It is like collusion in an action of divorce or
champerty in the assignment to plaintiff of the claim in suit. 1st
Ed. Am. & Eng. Enc. of Law, Vol. 3, page 87, note 1, and cases
there cited. :

There was no inconsistency in the defenses. And, besides, there
were horses enough so that a return of some might have been ordered
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under each defense. Cobby on Replevin, § 565.  Gaynor v. Blewitt,

69 Wis. 582, 34 N. W. Rep. 725.

Srrrine: - WisweLr, C.J., EMERY, WHITEHOUSE, StROUT, Fou-
LER, PEABODY; JJ.

FoGLER, J. This is an action of replevin. The verdict was for
the plaintiff and the defendant excepts to the rulings of the presiding
Jjustice in four instances.

The following facts appear by the exceptions: October 10, 1899,
by an agreement in writing by and between the plaintiff and the
defendant, the defendant agreed to cut, haul and drive into the main
Penobscot river, certain spruce, pine and cedar logs to the amount
of one million feet or more, at the agreed price of six dollars and
fifty cents per thousand feet for spruce and pine, and seven dollars
and fifty cents per thousand feet for cedar. It was also stipulated in
the agreement that should the logs cut under the agreement, upon a
re-scale for sale, over-run the stumpage scale, the defendant should
be paid for such over-run seven dollars and fifty cents per thousand
feet for spruce and pine, and eight dollars and fifty cents per thous-
and feet for cedar. By the contract the defendant agreed that all
the horses and camping outfit used in carrying on the operations,
except what should be hired, should become the property of the
plaintiffs until the contract should be fulfilled and settlement made.

December 9, 1899, the defendant by a bill of sale by him signed,
conveyed to the plaintifts the property replevied in this suit, consist-
ing of ten horses “with harnesses, sleds and hitch and rigging, all
the camp outfit now at IXlm Stream.”

The defendant pleaded the general issue, non cepit, and by brief
statement that the property of the goods and chattels replevied was,
at the time they were replevied, in the defendant, and not in the
plaintift'; that the bill of sale above mentioned was obtained of the
defendant by fraud through a certain false and fraudulent represen-
tation made by the plaintiff, Mecl.eod, to the defendant; that the
provision in the contract that his horses and outfit should become the
property of the plaintiff was not read or made known to him at the
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time he signed the contract, and that the plaintiff fraudulently, with
the intent to obtain the defendant’s signature to the contract, failed
and omitted to make such provision known to him, by reason
whereof the said provision is not genuine, but null and void ; and,
lastly that both the agreement and the bill of sale are not genuine.

The exceptions state that the defendant could neither read nor
write and he signed both instruments by mark.

Neither the amount of logs cut by the defendant, his compensation
therefor, nor the fact that a balance was due the plaintiff' from the
defendant on the logging operations was in dispute at the trial.
There was a special finding by the jury that the bill of sale was
executed by the defendant with full knowledge of its contents.

‘We will now proceed to examine the exceptions seriatim.

1. The plaintiff, Meleod, upon crogs-examination, was asked by
the defendant’s counsel the following question, “Didn’t you state to
Mr. Johnson (the defendant) in Mr. Marsh’s office in Oldtown at the
time this contract was executed, that if he could bury up any of
those logs or put them under the ice and not let the scaler turn in a
true account of them, that he could make something out of it?” The
presiding justice excluded the question, to which ruling the defendant
excepts.  'We think the ruling was correet. The contract between
the parties was in writing signed by them. Its terms are clear and
unambiguous.  In the absence of fraud both parties are bound by
the writing. The duties and rights of the defendant arve fully
expressed in the contract. No words spoken by the plaintiff could
affect his duties or his rights.  The language supposed by the ques-
tion does not tend to prove fraud in the inception of the contract.
It does not appear by the exceptions that the supposed words, if
spoken, were intended to induce or did induce the defendant to sign
the contract.  If spoken it was a mere suggestion upon which the
defendant might, or might not act, as he saw fit. It is contended by
the learned counsel for the defendant, that as the supposed words
were spoken at the time the contract was exccuted, they are a part of
the res gestae and therefore admissible.  Words spoken or acts done
when the act litigated is ‘being executed are not always res gestae.

In Cuarter v. Buchanan, 3 Ga. 513, the res gestae is defined to
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mean the circumstances, facts and declarations which grow out of
the main fact, are contemporaneous with it and serve to illustrate
its character.

Myr. Wharton says, “The res gestac may, therefore, be defined as
those circumstances which are the undesigned incidents of a par-
ticular litigated act, which are admissible when illustrative of such
act. These incidents may be separated from the act by a lapse
of time more or less appreciable.  They may consist of speeches of
any one concerned, whether participant or bystander. They may
comprise things left undone as well as things done. Their sole
distinguishing feature is that they should be the necessary incidents
of the litigated act; neccessary in this sense, that they are a part
of the immediate preparations for, or emanations of such act, and are
not produced by the calculated policy of the actors.” 1 Wharton on
Evidence, § 259.

In the light of the foregoing definition, the words supposed by the
question to have been spoken by the plaintiff cannot be regarded as
pars rei gestae.

II. The defendant offered to show by his own testimony the con-
versation between the parties to the contract, at the time and place of
its exccution, concerning the provisions therein relating to extra com-
pensation to the defendant for any amount that the sale scale of the
logs should over-run the stumpage scale.  The defendant’s counsel
contended that the testimony was admissible as a part of the res ges-
tac.  The presiding justice ruled that the testimony was inadmissible
and excluded it, to which ruling the defendant exeepts.

The testimony was properly excluded for the reasons given with
reference to the first exceptions.  There is no ambiguity in the clause
above referred to. If the conversation offered in testimony took
place before the contract was signed, it was inadmissible as the con-
tract was afterwards reduced to writing; if it took place after the
signing it was clearly inadmissible.

III.  Evidence was introduced by the defendant tending to show

the property in some of the horses described in the bill of sale,
to be at the date of the writ in persons not parties to this suit.
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Counsel for defendant contended that under the first count in the .
brief statement property of some of the chattels in controversy could
be shown in persons not party to the suit, for the purpose of defeat-
ing recovery thercof by the plaintiff.

The presiding justice ruled that such evidence was only admissible
as bearing upon the defendant’s conduct, and, that if the jury should
find that the bill of sale was executed and delivered by the defendant
with full knowledge of its contents, he would be estopped in this
suit from setting up title in third parties at the date of the writ
not deriving title from the plaintiffs.

To this ruling exceptions were taken by the defendant and allowed.

The defendant by his pleas alleges that, at the time when the chat-
tels were replevied, they were the property of the defendant and not
the property of the plaintiff. The burden was upon the plaintiffs to
prove property in themselves.

To prove their title the plaintiffs introduce a bill of sale with a
covenant of warranty of title from the defendant to themselves, and
in which the defendant avouches himself to be the true and lawful
owner of the chattels.

The jury found specially that the bill of sale was executed by the
defendant with full knowledge of its contents.

The defendant is estopped as against the plaintiffs by his bill of
sale and covenants therein contained from setting up title in the
property or any part of it in a third party, unless the title of the
third party be derived from the plaintiffs. 1 Greenl. on Ev. §
24 5 Hammond v. Woodman, 41 Maine, 177, 66 Am. Dee. 219 ;
Temple v. Partridge, 42 Maine, 56 ; Deiwey v. Field, 4 Met. 381,
38 Am. Dec. 376 ; Bursley v. Hamilton, 15 Pick. 40, 25 Am. Dee.
433 ; 0. Sheldon Co. v. Cooke, 177 Mass. 441 ; Dezell v. Odell, 3
Hill, 215, 38 Am. Dee. 628,

IV. The defendant excepts to a ruling of the presiding justice that,
under the pleadings, the defendant could not show himself not in
possession of the chattels in controversy at the date of the writ for
the purpose of defeating the action. The exceptions cannot be sus-
tained, as the issue involved in the ruling is not raised by the plea.
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The only question regarding the property raised by the plea is that
of title.

1.

ro

o

Freeptions overruled.  Judgment on the verdiet.

He~Nry J. CoNLEY, Admr.
US.

Portr.aND Gas TLiant CoMPANY.
Cumberland.  Opinion March 18, 1902,

Pleading.  Death by Wrongful Act.  Immediate Death. Stat. 1891, c. 124.
Mass. Pub. Stat. 1887, c. 24.

In an action by an administrator for negligently causing the death of his
intestate, there was no averment in either count that the deceased died
immediately ; but in the first and second counts it is alleged that he died
“within twenty minutes;”” and in the third count that he “received injur-
ies from which he thereafterwards died.”

In the first count it also atlirmatively appeared by express averment that
he “suffered much in body and mind,” and in the second count it failed to
appear, either by inference or direct averment, whether he became uncon-
scious from his injuries or endured conscious suffering while he survived.
There is therefore no substantial ground for distinguishing the declaration
in this case from that in Sweyer v. Perry, 88 Maine. It is true that in this
case the decedent survived his injuries only twenty minutes, while in that
he lived about an hour. But the agonies of body and mind which ““no
word can speak 7’ may in one case be suffered in twenty minutes, and much
larger damages may be required as compensation in such a case than for
the suffering of many hours or days from injuries of a different character.

Ield ; that the plaintift in this case claims in his declaration to recover
compensation for the pecuniary injuries resulting to the widow and chil-
dren from the death of the decedent; but describes only a cause of action
at common law in which the damages recovered must be for the benefit of
the estate generally, and not for the exclusive benefit of the widow and
children.

As construed by our court it is obvious that the statute of 1891 affords a
right of action for ‘‘ injuries causing death’ substantially like that given
to employees by the Kmployers’ Liability Act in Massachusetts. The third
section of that act gives a right of action ‘“ where an employee is instantly
killed or dies without conscious suffering.”
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5. Whether in the case at bar it mmight not reasonably be considered an
immediate death within the meaning and purpose of our statute, if the
decedent immediately became unconscious after his injury and remained
in a comatose state for twenty minutes, or even for several hours or days
until life becane extinct, it is unnecessary here to determine.

Suwyer v. Perry, 88 Maine, 42, aflirmed.

Ixceptions by defendant.  Sustained.

Action against the defendant company to recover damages for
negligently causing the death of William John Cary, one of its'
employees. The declaration contained three counts, and the defend-
ant demurred generally to the declaration and specially to each
count. The presiding justice overruled the demurrers pro forma.

The case appears in the opinion. "

Plaintiff’s declaration was as follows: —

In a plea of the case, and the plaintiff says that on the eleventh
day of August, A. D. 1900, at Portland, in said Cumberland county,
the defendant, by its servants and agents, controlled and used a cer-
ain building on West Commercial street, in said Portland, for manu-
facturing and furnishing gas to its patrons, and that at the same
time the said William John Carey, then alive, now deceased, was
lawfully in and about said company’s building on said West Com-
mercial street as an employee and in the performance of his dutics,
and that on said eleventh day of August there was in and about
said building a receptacle for gas and pipes extending around
through the Dbuilding through which said gas passed; that
there was  then and  there  great danger of the escape  of
gas from the gas pipes if they were defective or negligently
kept, and  that said gases, cither alone or mixed with atmos-
pherie air or ignited by fire, were dangerous explosives, all of
which were known to the defendant or, in the excreise of due
are, should have been known, that said defendant owed to the said
William John Carey the duty of so conducting itself and doing and
acting on the premises in carrying on its business that said William
John Carey should not suffer injury or damage by reason of any
negligence on the part of the defendant in allowing or permitting the
accumulation of dangerous gases in and about the building not
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properly retained and confined, and in failing to guard or inspect
said pipes and tanks in which the gases were to be retained, and in
failing to have, at all times, men ready and able to repair any break,
defect or leak which might occur in said tank and pipes. And the
defendant well knew, through its servants and agents, or in the
exercise of due care, ought to have known, that said tanks, gus pipes
and the connections attached to them and the means of receiving and
disposing of the gases then and there manufactured were old, broken,
rotten and improperly constructed and not suitably arranged for the
purpose of carrying on the business with safety to employees and
persons then and there rightfully in and about said building in the per-
formance of their duties. That the defendant negligently failed to
guard and keep in proper repair said pipes and tanks and negligently
permitted the building to be filled with explosive gases, negligently
suffered said pipes and tanks to remain out of repair, weak, defective
and dangerous and negligently failed to inspect said pipes and tanks
or properly keep them in serviceable condition and to keep a sufficient
number of men properly instructed to guard against accident from
explosion by the escape and accumulation of dangerous and explosive
gases into said building and the accumulation thereof and permitting
fire to be where the gases would be ignited by fire and to speedily
repair any breaks, defects or leaks which might occur. That, by
reason of said negligent acts and omissions and negligent condition
of the defendant, its servants and agents as aforesaid, the said
William John Carey, on the eleventh day of August, A. D. 1900,
while rightfully in and about said building and in the exercise of due
are, was severely injured and killed by the explosion of gases within
said space and suffered mueh in body and mind and died within
twenty minutes, from the result of the injuries then and there received.
3y reason of’ all which said defendant has become liable, by foree of
the statute in such case made and provided, to the plaintiff in his said
capacity for such damages not exceeding five thousands dollars
(%5,000.00), as will be a fair and just compensation for the pecuniary
injuries resulting from the death of said William John Carey to
Margaret Carey, widow, and Margaret Amelia Carey and Mabel Agnes
Carey and William J. Carey, children of said William John Carey.
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And the plaintiff avers that said damages amount to the sum of
five thousand dollars ($5,000.00).

Also, for that the said William John Carey, at said Portland, on
the cleventh day of August, A. D. 1900, then alive, was in the employ
of the defendant in its gas works, so-called, on West Commercial
street, in said Portland, in the exercise of due care, and rightfully in
and about the building where said works were then and there in
operation, and whercas the said defendant was then and there and for
a long time prior thereto had been in the possession, use and control
of sald gas works and was then and there in the possession of said
works, including the tanks, pipes, machinery and running gear of the
same, and the defendant then and there, by its servants, had the
government and control of said works and pipes, tanks and machinery;
yet the defendant, not minding or regarding its duty in this behalf,
did then and there and for a long time prior thereto negligently and
wrongfully maintain the said gas works, machinery, pipes, tanks and
other vessels used in and about said works in a dangerous condition
in carrying on the defendant’s business, and that by reason of the
same, and without notice to the said William John Carey and without
fault of the said William John Carey, and by the negleet of the
defendant to guard the gases and avoid cxplosions and to have the
pipes and tanks and other appliances and other things used in carry-
ing on the business of the gas company thereat properly adjusted,
that the said gases escaped and exploded and the said pipes were torn
asunder and the said William John Carey was severely injured in his
head, lacerated and cut in different parts of his person and other
bodily injuries were sustained by him, and solely from such injuries,
and from no other cause, said William John Carey died within a
short time, to wit, within twenty minutes after said injuries were
received.  And the plaintiff’ avers that all the injuries and damages
which then and there resulted to the said William John Carey
resulted solely from the negligenice and want of care of the said defend-
ant, its servants and agents and that the said William John Carey was
without fault in the premises and suffered death as aforesaid solely
through the defendant’s negligence. By reason of’ all of which the
defendant has become liable by foree of the statute in such case made
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and provided to the plaintiff in her said capacity for such damages
not exceeding five thousand dollars ($5,000.00), as alleged a fair and
just compensation for the pecuniary injuries resulting from the death
of said William John Carey to Margaret Carey, widow, and Margaret
Amelia Carey and Mabel Agnes Carey and William J. Carey, children
of the said William John Carey. And the plaintiff avers that said
damages amount to the sum of five thousand dollars ($5,000,00).
Also, for that the plaintiff’ says that he is the administrator of the
estate of William John Carey late of Portland in said county of
* Cumberland, deceased, intestate, letters of administration having been
duly issued to plaintift by the judge of probate for the county of
Cumberland; that the defendant owns and operates gas works on
West Commercial street in said Portland and was in control and
management of the same on the eleventh day of August, A. D. 1900,
and that on said eleventh day of August, A. D. 1900 the deceased was
in the employ of the defendant in said gas works; that it was the duty
of the defendant to furnish a competent and suitable superintendent,
an engineer or machinist or some party understanding the business
and qualified by practical knowledge to manage and control the tanks,
pipes and machinery of the gas works then and there used.  That
it was the duty of the defendant to furnish suitable machinery,
pipes, tanks and valves and other things in proper condition for
the services required of it in said works. That it was also the
duty of the defendant to protect said deceased from dangers and
give proper warning and instruction to him as to the dangers
attending the work in which he was engaged. That it was the
duty of the defendant to see that its works and machinery and
different attachments connected with the gas works were in suffi-
cient and proper condition so that the plaintiff’ doing his work should
not be exposed to any dangers unreasonable or unnecessary or not
ordinarily incident to his employment, but that the defendant regard-
less of its duties in this behalf employed an engineer and other
employees not sufficiently informed in the management of the machin-
ery, works and appliances of the gas works to properly manage the
same so that they might be used with comparative safety and per-
mitted defects to exist in the machinery, gearing, pipes, tanks and



286 CONLEY ¢. GAS LIGHT CO. [96

connections, valves and other machinery and tools which were used in
carrying on the business of the gas company and gave no sufficient
warning or caution to the deceased as to the dangers attending the
business in which he was employed and left the machinery and other
portions of the works in a condition which greatly enhanced the peril
of the deceased in performing his work. That the defects arose from
or had not been discovered, owing to the negligence of the defendant,
its servants and agents or of that person in its service by it intrusted
with the duty of seeing that its works were in proper condition; that
by reason of said negligence of the said defendant in the selection of
said employees and by reason of the defective pipes, valves, connec-
tions and other gearing and attachments and machinery used in and
about the works and on account of the negligence of the company in
not giving suitable instructions to the deceased and warning him of
the danger and unsafe condition of the works of the company and of
the machinery, gearings, and attachments used and from the resulting
dangers owing to the escape of gases from tanks, pipes, ete., resulting
from the negligence of the defendant, its servants and agents and also
from the negligence of the defendant in allowing the fires to be where
the gases could come in contact with them and from the general neg-
ligence of the defendant its servants and agents in not properly
attending to the machinery and gearing and in not furnishing suitable
and experienced and competent managers and superintendents and
employees, the deccased while in said employment in said works and
rightfully engaged in the service of the defendant and while perform-
ing work for which he was hired by the defendant and while in the
exercise of due care suffered personal injuries by the explosion of
gases and by the flying pieces of metal, earth and rocks and by the
destruction of the different pieces of machinery received injuries from
which he thereafterwards died, by reason of all of which defects and
negligence the said defendant has become liable by force of the
statute in such case made and provided to the plaintiff in his said-
capacity for such damages not exceeding five thousand dollars
($5,000.00) as will be a fair and just compensation for the pecuniary
injuries resulting from the death of said William John Carey to Mar-
garet Carey, widow, and Margaret Amelia Carey, and Mabel Agnes
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Carey and William John Carey, children of said William John
Carey. And the plaintiff avers that said damages amount to the
sum of five thousand dollars ($5,000.00).

Defendant’s demurrer was as follows: —

And now the said defendant comes, ete., and says that the plain-
tiff’s declaration is insufficient in law.

And the defendant, as to the first count of the declaration, says:
That the said count is not sufficient in law.

And the said defendant shows to the court here the following
auses of demurrer to the said declaration as set out in said first
count, that is to say:

1st: That it does not appear by the said declaration whose
employee the plaintift’s intestate was or by whom he was employed
in and about said company’s building.

2nd:  That it does not appear by said declaration what contractual
or other relations, if any, the plaintiff’s intestate sustained to the
defendant or whether he was in the employ of the defendant or some
other person, or was a mere licensee.

3rd:  That no cause is given or alleged for the explosion of gases
as claimed by said plaintiff.

4th: That said declaration states no particular act or omission
upon the part of said defendant which should cause the alleged injury
to plaintiff’s intestate.

5th:  That the defendant is not informed by said declaration
whether the alleged explosion occurred in said building, or about
said building, nor within what space, nor where such alleged explo-
sion is claimed to have occurred.

6th: That said declaration does not show in what particular
respect, if any, the said defendant was negligent, so that such charge
of negligence may be understood or answered by the said defendant;
nor does it show that the alleged injury to plaintiff’s intestate was
caused by any of the general instances of negligence claimed.

And the defendant, as to the second count of the said declaration,
says that the said count is not sufficient in law.

And the defendant shows to the court here the following causes of
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demurrer to said declaration as set out in said second count, that is to
say:

Ist: Tt does not appear by said declaration in what capacity the
plaintiff’s intestate is claimed to have been in the employ of said
defendant, whether as laborer, independent contractor, salesman on
commission, or otherwise; nor does it appear what contractual or
other relations, if any, the plaintift’s intestate sustained to the defend-
ant, .

2nd:  That said declaration does not state, nor does it inform said
defendant of any particular act of negligence of which said defendant
is claimed to be guilty ; nor does it state whether the said gas works
as a whole, nor whether any particular portion, nor whether all of
the machinery, pipes, tanks and other vessels used in and about said
works are claimed to have been in a dangerous condition, nor in
what respect any or all of them were dangerous.

3rd: That said declaration does not inform said defendant of any
particular place where alleged gases are claimed to have escaped and
exploded, nor of any particular cause for such alleged escape and
explosion, nor any particular reason for such alleged explosion, nor
any particular respect in regard to which said works, machinery, and
other things named were dangerous or in regard to which said
defendant is claimed to have been negligent.

4th: That said declaration does not state that said explosion was
in, or whether it was about the said gas works, nor does it state
that the plaintiff’s intestate was at any place where such alleged
explosion is claimed to have occurred, nor does it state that such
alleged explosion was the cause of the injuries claimed to have been
received by plaintiff’s intestate, nor does it state any specific cause
for such injuries. :

5th: That said declaration does not show in what particular
respect, it any, the said defendant was negligent, so that such charge
of negligence may be understood or answered by the said defendant;
nor does it show that the alleged injury to plaintiftf’s intestate was
caused by any of the general instances of negligence claimed.

And the defendant, as to the third count of the said declaration,
says that the said count is not sufficient in law.
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And the defendant shows 1o the court here the following causes of
demurrer to said declaration as set out in said third count, that is to
say:

Ist: That it does not appear by said declaration in what capacity
the plaintifl’s intestate is claimed to have been in the employ of said
defendant, whether as laborer, independent contractor, broker, or.
otherwise; nor does it appear what contractual or other relations, if
any, the plaintiff’s intestate sustained to the defendant.

2nd:  That said declaration does not state any particular thing
connected with the management of the machinery, works and appli-
ances named, concerning which it is claimed the said engineer and
said other employces were not sufficiently informed, so as to properly
manage the same; that it does not state any particular defect which
it is alleged existed in the machinery, gearing, tools and other things
named as being used in carrying on said defendant’s business; nor
does it state what the condition was which it is alleged enhanced the
peril of said plaintiff’s intestate; and that said charges of negligence
alleged against said defendant in said declaration are in all respects
wholly vague and indefinite and not sufficient to inform said defend-
ant of any particular charge of negligence to which it can make
answer.

3rd: That said declaration does not state that the alleged explo-
sion of gases was caused by said defendant, cither negligently or
otherwise; nor does it state that the alleged destruction of the differ-
ent pieces of machinery was caused by said defendant; nor does it
state that the personal injuries claimed to have been suffered by said
plaintiff’s intestate were caused by or due to the said defendant.

4th: That said declaration does not state or show in what par-
ticular respect, if’ any, the said defendant was negligent, so that such
charge of negligence may be understood or answered by said defend-
ant; nor does it show that the alleged injury to plaintiff’s intestate
was caused by any of the general instances of negligence claimed; nor
does it state that the said alleged personal injuries were caused by
any person. Wherefore it prays judgment,

VOL. XcvI 19
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D. A. Meaher, for plaintiff. i

The allegations showing the employment and contractual ‘rd(monb
of plaintiff and defendant were sufficient.  Wachs v. Gawne, 11 Ohio
Dec. 22; D. O. Marcho v. Builders’ Iron Foundary, 18 RJ 1. 514.

The declaration in Boardman v. Creighton, 93 Maine, 17,i is easily
distinguished from the one now under consideration. |

In Kansas City S. Co. v. Burton, 97 Ala. 240, it was hqld to be
sufficient to allege that plaintiff was defendant’s servant ‘and was
injured while in the performance of his duties as such.  Ensley R.
Co. v. Chewing, 93 Ala. 24.

It was unnecessary to allege in what the defects in works, cte., con-
sist, if’ they are such that it is impossible to describe them with any
degree of particularity; or, if’ they are more in the knowledge of the
defendant than of the plaintiff, less certainty of  desc riptinn is
required. Vol. 13 Enclycl. Pl. & Practice, p. 908 ut seq.; Vol 14
Enclyel. PL & Practice, p. 335; San Antonio, cte., R. Co. v. Adams,
6 Texas Civ. App. 102; Bridges v. Novth London, R. Co., L. R. 6
Q. B. 377, 891; Byrne v. Boodle, 2 H. & C. 722; Kearney v.
London, Brighton, ete., Railway Co. 1. R. 5 Q. B. 411; L. R. 6 Q
B. 759; 1 Shear. & Redf on Negligence, §§ 59, ()O, (md cases; (o
v. Providence Gas Co., 17 R. 1. 200,

In an action against a gas company for injuries to an employce
caused by the explosion of a gas tank it is not necessary to allege in
what the defect consists. Cox. v. Providence Gus Co., 17 R. 1. 199;
Schmidtkunst v. Sutro, 16 N. Y. Civ. Pro. 143; Wabash, cte., R. Co.
v. Morgan, 132 Ind. 430; Walker v. Mitchell, 17 Wash. 582; Har-
per v. Norfolk, ete., R. Co., 36 Fed. Rep. 102; Southwest Imp. Co.
v. Andrew, 86 Va. 270; Galveston, cle., R. Co. v. Crawford, 9 Texas
Civ. App. 245; Dehority v. Whitcomb, 13 Ind. App. 588; Georgia
Pac. B. Co. v. Propst, 85 Ala. 203; Birmingham R. & K. Co.v
Allen, 99 Ala. 359, 20 L. R. A. 457; Evansville, ete., R. Co. v.
Doan, 3 Ind. App. 453; Evansville, ete., R. Co. v. Maddux, 134 Ind.
571; Coal Blufis Min. Co. v. Watts, 6 Ind. App. 347; Bender v. St.
Louis ete., R. Co. 137 Mo. 240; Lyon v. Union Pac. R. Co., 35 Fed.
Rep. 111. '

The allegations as to defendant’s negligence are sufficient to with-
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stand demurrer. 14 Encycl. Pl & Practice, 332 et seq.; Mary Lee
Coal Co. v. Chandiss, 97 Ala. 171; Leach v. Bush, 57 Ala. 145;
McGlonigle, cte., R. Co. v. Clemmitt, 19 Ind. App. 21, 49 N. E. Rep.
38; Grienbe v. Milwankee, ete., R. Co., 42 Towa, 376; Rogers v.
Truesdale, 57 Minn, 126; (ﬁ}%ntml R. Co. v. Horn, 38 N. J. 1. 133;
Snyder v. Wheeling Flee. Co., 43 W. Va. 661, 64 Am. St. Rep.
922; Uren v. Mining Co., (\Vush.) 64 Pac. Rep. 174, In an action
for negligence the declaration need not state with particularity the
act of omission or commission which constituted the negligence or
wrong. Berns v. Gaston Gas Coal Co., 27 W, Va. 285, 55 Am.
Rep. 304 ; citing Hawker v. R, Co,, 15 W. Va. 628, 36 Am. Rep.
825; Cogswell v. R. Co., 5 Wash, 46, 31 Pac. Rep. 4115 Cunning-
/mm v. Los Angeles R. Co., 115 Cal. 5615 Cunonings v. National
Furnace Co., 60 Wis. 603; Alberton Packing Co. v. Fgan, 86 111,
253, 29 Am. Rep. 28.

The declaration identifies with  reasonable certainty the place
where the explosion occurred and where the plaintift was injured.

Aug. F. Moulton, for defendant.

SrrriNg: WisweLL, . J., WiHitenouse, Strout, FoGLER,
Peasoby, JJ.

WaiTENOUSE, . This is an action against the defendant com-
pany to recover damages for negligently causing the death of William
John Carey, one of its employees. The declaration contains three
counts, and the defendant demurred generally to the declaration and
specially to each count. It is unnecessary to consider the numerous
objections to the form of the pleadings pointed out and insisted upon
as the grounds of the special demurrer, for it is the opinion of the
court that each of the counts must be held insufficient for a substan-
tial reason common to them all, not specified as a cause of special
demurrer, but interposed as an objection under the general demurrer.

Each count in the declaration was manifestly designed to set out a
cause of action “for injuries causing death” under the provisions of
chapter 124 of the Public Laws of 1891, for it is provided in the
second section of that chapter that ¢ the amount recovered in every
such action shall be for the exclusive benefit ”” of the widow and chil-
dren, and be “a fair and just compensation, not exceeding five thous-
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and dollars, with reference to the pecuniary injuries resulting from
such death to the persons for whose benefit such action is brought ;”’
and each count in the plaintiff’s declaration concludes as follows:
“ By reason of all which said defendant has become liable, by foree
of the statute in such case made and provided, to the plaintiff' in his
said capacity for such damages, not exceeding five thousand dollars, as
will be a fair and just compensation for the pecuniary injuries result-
ing from the death of said William John Carey ” to his widow and
children. But it is nowhere averred in either count of the declara-
tion that William John Carey died immediately from the effect of his
injuries.  The first count alleges that he “ was severely injured and
killed by the explosion of gases . . . and suffered muach in body
and mind and died within twenty minutes; from the result of the
injuries then and there received ;7 the second count represents that
he ¢« was severely injured in his head, lacerated and ent in ditferent
parts of his person and other bodily injuries were sustained by him,
and solely from such injuries, and from no other cause, said William
John Carey died within a short time, to wit, within twenty minutes
after said injuries were received ;7 and the third count simply states
that he “received injuries from which he thereafterwards died.” It
is obvious that there is here no averment in either count equivalent
to an allegation of immediate death.

A precisely similar question was presented on general demurrer in
Saacyer v. Perry, 88 Maine, 42, for the express purpose of obtaining
from this court a judicial construction of the statute of’ 1891, ¢, 124,
here in question.  In that case the conclusion was, that the act was
intended by the legislature to apply to cases where the persons injured
die immediately ; and inasmuch as it was not alleged in the declara-
tion that the injured person died immediately, but on the contrary it
was averred that he lived “about an hour,” it was held that the
declaration described only a common law right of action in which the
damages recovered must be for the benefit of the decedent’s estate
generally and not for the exclusive benefit of the widow, and that in
the form presented, declaring that the action was brought for the
benefit of the widow of the deceased, the declaration was demurrable.

In the opinion it is said by the court: “And when we say that the
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death must be immediate we do not mean to say that it must follow
the injury within a period of time too brief to be perceptible. If an
injury severs some of the principal blood vessels and causes the person
injured to bleed to death, we think his death may be regarded as
immediate though not instantancous. If a blow upon the head pro-
duces unconsciousness and renders the person injured incapable of
intelligent thought or speech or action, and he so remains for several
minutes and then dies, we think his death may properly be considered
as immediate though not instantancous.”

In the case at bar it has been seen that there is no averment in
cither count that the injured person died immediately, but in the first
and second counts it is alleged that he “died within twenty minutes,”
and in the third count that he “reccived injuries from which he there-
afterwards died.” »

In the first count it also affirmatively appears by express averment
that he “suffered much in body and mind;” and in the second count
it fails to appear, either by inference or direct averment, whether he
became unconscious from his injuries or endured conscious suffering
while he survived. There is, thercfore, no substantial ground for
distinguishing the declaration in this case from that in Sawyer v.
Perry, supra. It is true, that in this case the decedent survived his
injuries only twenty minutes, while in that he lived about an hour.
But the agonies of body and mind which “no word can speak” may
in one case be suffered in twenty minutes, and much larger damages
may be required as compensation in such a case than for the suffering
of many hours or days from injuries of a different character.

As construed by our court in Sawyer v. Perry, supra, it is obvious
that the statute of 1891 in question affords a right of action for
“injuries- causing death”” substantially like that given to employees
by the Employers” Liability Act in Massachussets. The third section
of that Act (c. 24, P. S. of 1887) gives a right of action “where an
employee is instantly killed, or dies without conscious suffering;”’
and it was held in Martin v. Boston & Maine Railroad, 175 Mass.
502, that an action could not be maintained under this statute in a
case where the injured person survived and endured conscious suf-
fering less than one minute after the injury.” Sce also Hodnett v.
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Boston & Albany Ruilroad, 156 Mass. 86; Green v. Smith, 169
Mass. 485, 61 Am. St. Rep. 296; Willey v. Boston Electric Light
Cb., 168 Mass. 40.

Whether, in the case at bar, it might not reasonably be considered
an immediate death within the meaning and purpose of our statute,
if the decedent immediately became unconscious after his injury and
remained in a comatose state for twenty minutes or even for several
hours or days until life became extincet, it is unnecessary here to
determine. Tt is”clear that the plaintiff in this case claims in his
declaration to recover compensation for the pecuniary injuries result-
ing to the widow and children from the death of the decedent, but
describes only a cause of action at common law in which the damages
recovered must be for the benefit of the estate generally, and not for
the exclusive benefit of the widow and children.  The entry must -
therefore be,

Fareeptions sustained.  Demurrer sustained.

Wirniay 1. Harrow
TS,
Frank I. Barrtrerr Axp City or BANGOR, TRUSTER
i y

AND J. F. Woopman & Co., CLAIMANTS.
Penobscot.  Opinion March 18] 1902,
Trustee Process.  Wages.  Eqyuitable Assignment.

1. A trustee process, though in form an action at law, is in substance an
equitable proceeding to determine the ownership of a fund in dispute,
especially when a claimant has appeared as in this case, and become a
party to the suit.

2. As between the plaintiff and claimant equitable considerations must pre-

vail so far as the nature of the process will admit.

Any order, writing or act which makes an appropriation of a fund
amounts to an equitable assignment of that fund.

o
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4. Equity disregards mere form; if the right exists, even if it is not formally
manifested, it will afford both remedy and relief. In equity no particular
form is necessary; any writing, or even an act, which plainly makes an
appropriation of the fund or property, will be esteemed an assignment.

An instrument in writing, in which the defendant for value received ¢‘ agrees
to pay’”’ to the claimants the amount due him from the city of Bangor for
services as fireman, addressed to the city treasurer and recorded in the
city clerk’s office, may reasonably be deemed equivalent to a direction to
that ofticer to pay to the claimants the balance due the defendant, and
accordingly be held to operate as an equitable assignment to them of that
particular fund. When duly recorded it was suflicient to protect the
rights of the claimants against a subsequent attaching creditor.

On report. Judgment for claimant in trustee process.

The question was whether the funds disclosed in the hands of
the trustee, the city of Bangor, belonged to the claimant under an
assignment to him by the defendant, or to the plaintift under his
attachment.

The case appears in the opinion.

1. H. Patten, for plaintiff.

The writing under which the claimant secks to recover the fund
in dispute is simply a promissory note, not-an assighment.

A recorded promissory note cannot be construed as an assignment
of wages.

The paper given by defendant to claimant cannot operate as an
assignment by any prineiple of law.  Luff'v. Pope, 5 Hill, 413; Heall
v. Flanders, 83 Maine, 242, 23 Am. St. Rep. 774; Bullard v, Ban-
dall, 1 Gray, 605, 61 Am. Dec. 433.

While there are words in the note which purport to give notice to
the city treasurer; yet, so for as the evidence discloses, no such notice
was ever given, nor was there any verbal or written aceeptance by the
city or any authorized person. And the burden is on the claimant.
Jenness v. Whearff, 87 Maine, 309; Haynes v. Thompson, 80 Maine,
125; Thompson v. Reed, 77 Maine, 425, 52 Am. Rep. 781.

The fact that the note was payable out of a particular fund, does
not convert it into an assignment of that fund. Whitney v. Eliot
National Bank, 137 Mass. 351, 50 Am. Rep. 316.

Iquitable assighments seem to be in the nature of orders not
accepted, rather than promissory notes.  In this case no third person
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is requested to pay, the promissor himself says “IFor value reccived

7 ete.

I hereby agree to pay,
While the courts have decided that the intention is to govern, yet
the instrument must not be inconsistent with such an interpretation.
Garnsey v, Gardner, 49 Maine, 167.
F. J. Martin and H, M. Cool, for claimant.

Srrring: Wiswernn, . J., Esxery, WHITEHOUSE, STROUT,
Savacr, Powers, JJ.

Winrrenousg, J.  This is a trustee process in which the claim-
ants, J. ¥. Woodman & Co., assert title to the fund disclosed by
virtue of an instrument of the following tenor:

“Bangor, Oct. 15, 1900.
To Henry O. Picree,
City Treasurer:

For value received I agree to pay to J. I, Woodman & Co. what
there may be due me now, and also the balance due me January
1st, 1901, from the city of Bangor for services as fireman.

Frank I. Bartlett.”

This instrument was duly recorded in the office of the city clerk
of Bangor, October 16, 1900. The two services of the trustee writ
were made December 14 and December 31, 1900, respectively. A
process of this kind, though in form an action at law, is in substance
an equitable proceeding to determine the ownership of a fund in dis-
pute, especially when a claimant hag appeared as in this case and
become a party to the suit.  Jenness v Wharff, 87 Maine, 307.
“As between the plaintift’ and claimant equitable considerations must
prevail so far as the nature of the process will admit.””  Haynes v.
Thompson, 80 Maine, 125,

In the case at bar it is not in controversy that at the time of the
alleged assignment to the claimants, the principal defendant was
indebted to them in a sum cqual to the amount disclosed by the
trustee. There was, in fact, a valuable consideration for an assign-
ment of the fund.

But the plaintiff’ contends that the paper of October 15, 1900, of
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the tenor above given, by force of which the claimants seek to estab-
lish their right to the fund, is simply a promissory note which cannot
under any principle of law operate as an assighment to the claimants.

It has been seen that the instrument is addressed to Henry O.
Pierce, city treasurer, and that the defendant therein agrees to pay to
the claimants the amount due “from the city of Bangor for services
as fireman.”  The terms of the instrument itself conclusively negative
the idea that it might have been intended as an ordinary promissory
note. The direction of the paper to the city treasurer, the express
mention of the particular fund which was to be paid to the claimants,
and the omission to make the instrument negotiable in form, dis-
close an obvious intention on the part of the defendant to effectuate a
trangfer to the claimants of the entire balance of his salary as fireman
for the city of Bangor for 1900, and to appropriate the amount to
the payment of his indebtedness to them. That this was the mutual
intention of the parties is also evidenced by the fact that the instru-
ment was promptly entered for record in the city clerk’s office in

,accordance with § 6, e. 111, R. 8., which requires an assignment of
wages to be so recorded.

Under such circumstances it is clearly the duty of the court to
allow the intention of the partics to this instrument to prevail, if' this
may be done consistently with the established prineiples of law and
equity.

“Tt is an established doctrine that an equitable assignment of a
specific fund in the hands of a third person, creates an equitable prop-
erty in such fund. . . . In order that the doctrine may apply and
that there may be an cquitable assignment creating an equitable
property there must be a specific fund, sum of money or debt actually
existing or to become so in futuro, upon which the assighment may
operate, and the agreement, direction for payment or order must be
in effect an assignment of that fund, or of some definite portion of
it.” 3 Pom. Eq. Jur. § 1280; National Exchange Bank of Boston
v. McLoon, 73 Maine, 498, 40 Am. Rep. 388. 1In White v. Kilgore,
77 Maine, 571, the opinion quotes with approval the language of
Story’s Kq. Jur. § 1047, that “any order, writing or act which makes
an appropriation of a fund amounts to an equitable assignment of
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that fund.” In Garnsey v. Gardner, 49 Maine, 167, the court held
that the assignment of a debt might be made by parol, and might be
inferred from the conduct and acts of the parties. See also Sprague
v. Frankfort, 60. Maine, 253, and Simpson v. Bibber, 59 Maine, 196.
So in Bower v. Hadden Blue Store Co., 30 N. J. 171, an instrument

? cte., was held to operate ag an

saying “I hercby agree to. assign,’
equitable assignment. In the opinion the court said: “KEquity dis-
regards mere form; if the right exists, even if it is not formally mani-
fested, it will afford both remedy and relief. In equity no particular
form is necessary; any writing, or even an act, which plainly makes
an appropriation of the fund or property, will be estecmed an assign-
ment.”  See also Waleott v. Richman, 94 Maine, 364.

The instrument in the case at bar, in which the defendant “agrees
to pay”” to the claimants the amount due him from the city of
Bangor for services as fireman, addressed to the city treasurer and
recorded in the city clerk’s office, may reasonably be deemed equiv-
alent to a direction to that officer to pay to the claimants the balance
due the defendant, and accordingly be held to operate as an equitable
assignment to them of that particular fund.  When duly recorded it
was sufficient to protect the rights of the claimants against a subse-
quent attaching creditor.

Title of claimants sustained.  Trustee discharged.
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1.

LkoN DRAPEAU wvs. INTERNATIONAL PPAPER COMPAXY.

Androscoggin.  Opinion March 18, 1902.

Negligence.  Master and Servant. Defective Machinery.

Aninexperienced laborer is not held to assume the risk of perils which are
not called to his attention and of which he has no knowledge, but of such
only as he knows, or by the exercise of ordinary care ought to know.

The plaintiff was directed by the assistant superintendent to take a posi-
tion near the capstan on the left-hand side of a wire cable seven or eight
feet from the mill, used in drawing logs from a large pile into the water, and
communicate to the operator of the drumn-winder the signals received from
the man at the log pile. But all the power that could be applied proved
insufficient to move the logs to which the cable had been attached, and
there was evidence to justify the plaintiff’s contention that at the last
attempt the cable slipped off of the capstan, vibrated against the corner of
the building, rebounded over the head of the plaintiff, and then swept
back with resilient force against the plaintiff’s left leg, causing a fracture
of both bones below the knee.

After a patient study of all the evidence in the case, it is the opinion of
the court that the conclusion of the jury cannot be deemed unmistakably
wrong in finding that such a capstan or winch-head, without an effectual
guard to hold the cable in place, was not a reasonably suitable appliance
to perform the work required under the circumstances existing at the time
of the accident. It might reasonably have been anticipated by those in
charge of the work, who had frequently seen the cable fly off from the
capstan under similar conditions, and observed its tendency to vibrate to
some extent after it left the capstan, that an accident would happen to
the signalman either in the way it did happen or in some similar manner.

Held ; that there was sufficient evidence to support the conclusion which
the jury probably reached, that the plaintitf had not performed any regular
service as a signalman in connection with the working of this eable prior
to the day of the accident; that his knowledge of the working of it prior to
that time was only of that general and indefinite character which might be
derived from the casual observation of a laborer who was not charged
with any special duty in regard to it; and that he did not comprehend
and fully appreciate the perils incident to the operation of it under the
conditions existing at that time, but unhesitatingly assumed that no danger
would be incurred in following the directions of his superior. Under these
circumstances his conduct is entitled to be viewed in the light of reason-
able charity, and he should not be deprived of the benefit of a verdict in
his favor which is not shown to be clearly wrong.
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Motion by defendant for new trial. Overruled.

Case for personal injuries to the plaintiff caused by a wire cable
flying from the capstan on which it ran and breaking the plaintift’s
leg below the knee.

The case is stated in the opinion.

D. J. McGillicuddy and F. A. Morey, for plaintiff.

G. D. Bisbee and R. T. Parker, for defendant.

Counsel argued, among other things, that the danger was one
necessarily incident to the work or was caused by the carelessness of
Martin, the plaintift’s fellow-servant, in hitching to a log too high on
the pile or in trying to haul down the whole pile at once.

But the plaintift has alleged that this place was dangerous because
of the defective condition of the capstan. And he must prove his
case as alleged. It is not enough for him if' the case shows that the
nature of the work mnecessarily rendered the place more or less
dangerous under certain conditions.

“The declaration must contain all the allegations necessary to
make out the plaintiff’s case. In this state the general rules of
pleading are simple and must be adhered to.”  Bennett v. Davis, 62
Maine, 544 ; Shorey v. Chandler, SO Maine, 409 ; Coolbroth v. Maine
Central Railroad Co., 77 Maine, 165.

- SrerinG : - Wiswernn, C. J., Kvery, Wnrrenouse; Srrout, Fod-
LER, PEABODY, JJ. ‘

Warrenouss, J. In this ease the plaintiff recovered a verdict of
$510.19 for personal injuries sustained by him while in the employ-
ment of the defendant company at the Otis mill in Chisholn, and the
ase comes to this court on a motion to set this verdiet aside as
against the evidence.

In performing the work of drawing logs into the water from a
large pile on the bank of the river, the defendant used a steel wire
cable about three-fourths of an inch in diameter and 300 feet long.
At the power end this cable was attached to a large spool or drum-
winder set on the roof of the wood room about twelve feet above a
platform that extended along the side of the paper mill close to the
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bank of the river, a distance of about scventy feet.  Over this plat-
form and in line with it the wire cable was stretched from the drum-
winder to the log pile, and was operated by water power. About
half way down the platform the mill turns to the right at an angle of
about 90 degrees, and at this point a capstan or winch-head was
placed, about two feet above the platform, and so adjusted as to
revolve upon a vertical shaft set in the platform as an axle. The
purpose of this revolving capstan was to guide the cable around the
corner of the mill and also to keep it in the middle of the drum-
winder. The cable ran from the drum-winder on to the revolving
apstan and thence bending to the right was drawn to the log pile 225
feet distant. But at the time of the accident the capstan was not
only twelve feet lower than the drum-winder, but about the same dis-
tance lower than the wood pile, and there was no appliance to hold
the cable on the capstan except a very narrow oblique flange around
the top of it. Thus when the power was applied, and the strain
exerted on the cable, both ends of which were high above the cap-
stan, there was a constant tendency of the cable to fly off’ of the cap-
stan.  [Its liability to fly off depended largely upon the angle at which
the logs were drawn and the height of the logs above the capstan.

On the day of the accident the plaintift was directed by the assist-
ant superintendent to take a position near the capstan on the left-
hand side of the cable, seven or eight feet from the mill, and com-
municate to the operator of the drum-winder the signals received
from the man at the log pile.  But all the power that could be
applied proved insufficient to move the logs to which the cable had
been attached, and there was evidence to justify the plaintift’s con-
tention that at the last attempt the cable slipped off of the capstan,
vibrated against the corner of the building, rebounded over the head
of the plaintiff, and then swept back with resilient force against the
plaintiff’s left leg causing a fracture of both bones below the knee.

The plaintift contended that the capstan, as then constructed, was
unprovided with any sufficient guard or flange to prevent the cable
from thus slipping off when in operation, and that it was an unsuit-
able and defective appliance to accomplish the purpose for which it
was designed.  On the other hand the defendant introduced evidence
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tending to show that it was not practicable to devise any other mechan-
ism to do the work required under the conditions existing at that
time.

After a patient study of all the evidence in the case, it is the opin-
ion of the court that the conclusion of the jury cannot be deemed
unmistakably wrong in finding that such a capstan or winch-head,
without an effectual guard to hold the cable in place, was not a rea-
sonably suitable appliance to perform the work required under the
circumstances existing at the time of the accident. Tt might reason-
ably have been anticipated by those in charge of the work, who had
frequently seen the cable fly off of the capstan under similar condi-
tions, and observed its tendency to vibrate to some extent after it left
the capstan, that an accident would happen to the signalman cither
in the way it did happen or in some similar manner. The able and
plausible argument of counsel for the defense against the probability
that the slipping of the cable from the capstan would have been fol-
Towed by such a strong vibratory motion of the wire as to cause the
accident in the manner claimed by the plaintiff, is outweighed in the
minds of the court by the verdict of the jury and the uncontroverted
fact that the accident was caused in some way by the vibration of the
cable.

But it is further contended, in behalf of the defense, that the
danger incident to the duties of a signalman stationed on the plat-
form near the capstan and the cable, were as well known to the
plaintiff as to the defendant, and that in any event he must be deemed
to have assumed all risks involved in that service.

The principles of law applicable to this branch of the case have
been so fully considered and critically distinguished in the recent
decisions of this court that any extended discussion of them in con-
nection with this motion for a new trial as against evidence must be
deemed superfluous. It is undoubtedly well settled law that if a
laborer continues in the service of his employer after he has know-
ledge of the defective or unsuitable condition of any mechanical appli-
ance in connection with which he is required to labor, and it appears
that he fully comprehends and appreciates the nature and extent of
the danger to which he is thereby exposed, he will be deemed to have
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waived a strict performance of the employer’s obligation to furnish
safe and suitable appliances, and to have voluntarily assumed all
risks incident to service performed under such circumstances.  Mun-
dle v. Hill Mfg. Co., 86 Maine, 400 ; Conley v. Am. Express Co.,
87 Maine, 352 ; Cunningham v. Bath Iron Works, 92 Maine, 501 ;
Jones v. Manufacturing and Investment Co., 92 Maine, 565, 69 Am.
St. Rep. 535. But a general knowledge of the existence of some
danger which is not fully appreciated is not conclusive evidence that
the risk is assumed. Frye v. Bath Gas and Electric Co., 94 Maine,
17. The inexperienced laborer is not held to assume the risk of perils
which are not called to his attention and of which he has no knowl-
edge, but of such only as he knows, or by the exercise of ordinary
care ought to know.  Campbell v. FEveleth, 83 Maine, 50; Sawyer v.
Rumford Falls Paper Co., 90 Maine, 354; Dempsey v. Sawyer, 95
Maine, 295.

The plaintift’ had been in the employment of the defendant com-
pany at the Otis mill for nearly four years, and for a little more
than a year had worked in the “wood room” from one door of
which there was an unobstructed view of the capstan and cable; but
with respect to his actual obscrvation of the working of' the cable,
and the extent of his experience as a signalman, prior to the day
of the accident, and whether any warning was cver given him respect-
ing the danger of that service, the testimony was sharply conflicting.
The plaintiff’ stoutly maintained that he had never performed any
service as a signalman, or any duty whatever in connection with the
use of this cable to draw logs from the pile into the river, prior to
the day of the accident; and there were some facts and circum-
stances corroborating his testimony upon this point. He also insisted
that he had never seen the cable fly off of the capstan under any
circumstances prior to the special instance when the accident occurred,
and that nothing was ever said to him about the danger of the
work. On the day of the accident he was assigned to duty as a
signalman between nine and. ten o’clock in the forenoon, and the
accident occurred about two o’clock in the afternoon. The position
he was to occupy in relation to the cable and capstan, was specified
and pointed out to him by the assistant superintendent, and it was
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not in controversy that he stood precisely where he was directed to
stand for the purpose of giving the signals. After examining and
comparing the testimony of the several witnesses on this branch of
the case, it is the opinion of the court that there was sufficient evi-
dence to support the conclusion which the jury probably reached,
that the plaintiff had not performed any regular service as a signal-
man in connection with the working of this cable prior to the day
of the accident; that his knowledge of the working of it prior to
that time was only of that general and indefinite character which
might be derived from the casual observation of a laborer who was
not charged with any special duty in regard to it, and that he
did not comprchend and fully appreciate the perils incident to the
operation of it under the conditions existing at that time, but unhesi-
tatingly assumed that no danger would be incurred in following the
directions of his superior. Under these circumstances his conduct
is entitled to be viewed in the light of reasonable charity, and he
should not be deprived of the benefit of a verdict in his favor which

is not shown to be clearly wrong.
Motion overruled.

Judgment on the verdict.
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X

Marcra H. Trisou vs. FrEDERICK C. TRIBOU.

Hancock.  Opinion March 19, 1902.
Fequaty.  Rescission.  Froud.  Undue Influence.

On appeal in equity by the defendant from the decree of a single justice,
confirming the facts found by the jury under issues framed and submitted
to them by the court, that the plaintiff was induced and compelled by
undue influence, duress and fraud to execute a deed and bill of sale for a
grossly inadequate consideration, it was ordered, adjudged and decreed by
the justice in the first instance that the deed and bill of sale specified in
the bill of complaint be cancelled and annulled ; and that the defendant
execute and deliver to the plaintiff a suflicient deed and a suaflicient bill
of sale to convey and transfer to her all the property purported to be
passed to the defendant by said instruments.

The plaintiff’s title to the property in question was derived from the will of
her grandfather, Silas K. Tribou, deceased, she having by law succeeded to
the bequest, being one-third of the residue of the estate, given in said will
to her father, Charles H. Tribou, who had deceased before the death of
the testator. The plaintiff had no definite knowledge of the nature or
amount of her grandfather’s property or of the value of her share therein.
The defendant knew that her interest under said will was worth at least
twenty thousand dollars, and immediately after filing the will for probate
he invited the plaintiff to come from her home in New York and make
him a family visit in Paris, Maine, and began, immediately upon her
arrival, to negotiate with her for a conveyance of her interest for the sum
of ten thousand dollars. The defendant at the time of the negotiations
did not notify the plaintiff’ of the value of her interest under the will of
her grandfather, but gave her to understand that a codicil had been exe-
cuted, under which she would receive nothing, He employed an attorney
to prepare the instruments and superintend their execution.

In determining the character of these acts of the defendant, the relation of
the parties at the time is to be considered. The plaintiff was the niece
of the defendant, and upon his invitation was an inmate of his house, and
she had a right to rely upon his good faith, and it was his duty to inform
her fully of her rights and to protect her against inconsiderate business
acts in reference to her property. In the relation of confidence he was
the superior party; and the inadequacy of the consideration of the deed
and bill of sale, the postponement of the payment of the purchase price
without security, the execution of the instruments by the plaintiff without
professional advice, her inexperience and his extensive experience in
business affairs, and his concealment of the material facts subject the
transaction to impeachment for fraud,

xcvi 20
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Held ; that the decision of the court below be aflirmed with additional costs
for the plaintiff.

In equity. On appeal by defendant.  Appeal dismissed.
The case appears in the opinion.

H. E. Hawlin, for plaintiff.

O. F. Fellows, for defendant.

SITTING: STROUT, SAVAGE, PowEgrs, PEAaBobY, JdJ.

PeaBopy, J.  This is a bill in equity in which the complainant,
Marcia H. Tribou, asks for a decree annulling and cancelling a deed
and bill of sale which she alleges she was induced to give to the
defendant, Frederick C. Tribou, by duress and fraud. ‘

It comes before the law court by appeal entered by the defendant
from the decree of a single justice, whereby the facts found by the
jury were confirmed, viz:

That the plaintiff was induced and compelled, by undue influence,
duress, fraud, fraudulent misrepresentation, or from the concealment
on the part of the respondent, to execute and deliver to the respond-
ent the deed and bill of sale referred to in the complainant’s bill; that
said deed and bill of sale were given without consideration; and that
all the consideration, if any, for said instruments was so grossly
inadequate under all the circumstances that the same should not be
regarded by a court of equity as a valid consideration; and wherein
it was ordered, adjudged and decreed :

That both the deed and bill of sale specified in the plaintift’s bill
be declared void, cancelled and annulled and that the respondent
execute and deliver to the said plaintiff a sufficient deed and a suffi-
cient bill of sale, or other instruments properly stamped and cancelled
under the laws of the United States, covering all the property speci-
fied in said deed and bill of sale specified in the plaintiff’s bill, and
sufficient to convey, transfer and deliver unto the complainant all of
the property purported to be passed from the complainant to the
respondent by said deed and bill of sale, specified in the complainant’s
bill, so that the complainant’s property in question may be fully and
absolutely restored to her.
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The complainant’s title to the property in uestion was derived
from the will of her grandfather, Silas K. Tribou, deceased. She
succeeded by law to the bequest made in said will to her father,
Charles H. Tribou, who had deccased before the testator.  The
respondent and his sister Rebecea H. Tribou and the complainant’s
father, whose share she takes, were the residuary legatees under
said will.

The father and mother of the complainant separated in her child-
hood, and as she lived with her mother in New York, the family ties
were necessarily loosened.  IHer oceasional visits to her former home
had become less frequent, and she did not attend the funeral of cither
her father or grandfather.

Under the provisions of her father’s will, executed J(um‘uy 11,
1889, she received only a nominal bequest.  She had no (](,ﬁmtg
knowledge of the nature or amount of the property of her grand-
father, Silas K. Tribou, and had no reason to suppose she would
have any share in his estate under any will he might execute.

Silas K. Tribou died in December, A. D). 1899, and a week later
the respondent petitioned for the probate of his will.  Previous to the
filing of the will for probate, he learnced that the testator had exceuted
a codicil in 1891, after the death of his son, Charles H. Lribou, by
which the complainant was disinherited.  He had made scarch for
the codicil; but it was not found deposited with the will and was
either lost or had been destroyed by the testator.

The estate of Silas K. Tribou was about sixty thousand dollars in
value, and the complainant’s share under his will would be one-third
of the residue and would amount to about twenty thousand dollars.

The deed and bill of sale given by the complainant to the respond-
ent, by which she transferred her entire interest in the estate to him,
were executed at his ome in South Paris, Maine, on the second day
of January, 1900, during a visit which she was making by his
invitation.

It is claimed that the acts of the respondent initiated by his letter
dated December 29, 1899, inviting the complainant to make him a
family visit, and which ended with his procurement of the services
of an attorney to prepare and direct the execution of the instruments
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mentioned in the complaint were fraudulent in intent and result.

There were indicia of actual or constructive fraud in the unusual
conduct of the respondent, inviting his niece to make him a visit in
midwinter, commencing almost simultaneously with filing for probate
the will which entitled her to an interest worth twenty thousand
dollars to negotiate with her for the conveyence of the same for one-
half of its value, making prominent in conversation with her the
existence of a codicil which revoked her entire interest under the will,
allowing her to understand that he did not know the amount of the
estate; and upon learning that she had received messages of advice
from her home, hastening to secure the services of an attorney at an
unusual hour in the evening to complete the business of the transfer.

In determining the character of his acts, we should consider the
relations of the parties at the time. The complainant was the
respondent’s niece and at his invitation was an inmate of his house;
she had a right to rely upon his good faith, and he was under a
moral and legal duty not only to inform her fully of her pecuniary
rights, but to protect her against her own inexperience.

He was the superior party in the relation of confidence, and we
think that, by reason of the inadequacy of the consideration of the
deed and bill of sale, the postponement of payment of the price with-
out security, the complainant’s execution of the deed and bill of sale
without professional advice, her youth and inexperience, the large
acquaintance of the respondent with business affairs, and his conceal-
ment of material facts, the transaction is subject to impeachment for
fraud. 1 Story Iiq. 120, 329a; 2 Pomeroy’s Eq. 922, 928, 943,
963; Jordan v. Stevens, 51 Maine, 78, 81 Am. Dec. 556; Wheeler
v. Smith, 9 How. U. 8. 55.

The decision of the court below is manifestly correct,
and it is affirmed with additional costs for plaintiff.
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IRENE A. WADE, and another, vs. THOMAS CURTIS.
AXNDROSCOGGIN.  Opinion March 19, 1902.

Stat. of Frauds. Payment. Evidence. Amendment. R. 8., c¢. 111. War Rev.
Law, 1898.

A memorandum in the following form: —

¢ Lewiston, Me., August 31, 1899. This is to certify that I bought a hack of
Wade & Dunton, June 5, 1899, for which I promise to pay said Wade &
Dunton $275.00 within three months. Thomas Curtis,”” is sufficient to
satisfy the statute of frauds; and being a non-negotiable note is not pre-
sumed to have been taken in payment.

Even if regarded as a note, it does not require an internal revenue stamp
to be affixed to it.

The U. 8. statutes which prohibit the introduction of unstamped notes in
evidence, apply only to courts of the United States, and has no applica-
tion to state courts.

Inanaction upon account annexed, the court may properly allow as an amend-
ment to the declaration another count for goods bargained and sold.

See Wadev. Foss, ante, p. 230.
Exceptions by plaintiffs. Sustained.
Assumpsit on account annexed and a promissory. note.

The case appears in the opinion.
W. H. Newell and W. B. Skelton, for plaintiffs.
D. J. McGillicuddy and F. A. Morey, for defendant.

’

SrTTING : XMERY, WHITEHOUSE, STROUT, POWERS, PEABODY, JJ.

Strout, J.  The writ in this case contained two counts-— one
upon a promissory note and the other upon account annexed. One
of the items in the account was, “June 5, 1899, one hack $275.
The plea was the general issue, with brief statement of the statute
of frauds. Before the charge by the presiding justice, in reply to a
question from him, plaintiff’s attorney said he did not rely upon the
count upon a promissory note, nor that the paper introduced was evi-
dence under that count, but he did rely upon it as a memorandum
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in writing which satisfied the statute of frauds. This paper was as
follows : —
“I.ewiston, Me. August 31, 1899.

This is to certify that I bought a hack of Wade & Dunton June 5,
1899, for which I promise to pay said Wade & Dunton $275.00
within three months. Thomas Curtis.”

This paper was objected to, because not stamped, as a note, and as
an insufficient memorandum under the statute, and exception was
taken to its admission. That it was a sufficient memorandum under
the statute, is too plain for argument. As such, no stamp was
required. Even if regarded as a note, it still would be admissible in
a state court without stamp. The United States statute forbidding
admission as evidence of unstamped instruments, which that statute
requires to be stamped, applies only to the courts of the United
States, and not to the courts of a state. Wade v. Foss, ante, p. 230.
The fact that a stamp was subsequently placed upon the paper is
immaterial.

In his charge, the presiding justice stated that negotiations were
had between the parties on June 5, 1899, and that plaintiff claimed
that at that time a trade was made for the hack, a price agreed upon
and the terms arranged, but that the hack was left in possession of
plaintiff for the convenience of defendant,—and he instructed the
jury in effect, that even if the trade had been made in June, this
memorandum made in August following, referring to and stating the
prior sale and its terms, would be sufficient under the statute. The
exception to this ruling is manifestly without merit.

At the close of the charge, defendant requested an instruction that
the plaintiff could not recover because the hack had never been
delivered, and that indebitatus assumpsit would not lie. Thelreupon,
on motion, plaintiff was allowed to amend, by adding a count for
goods bargained for and sold. Exception was taken to allowance of
this amendment. It introduced no new cause of action, but simply
changed the form of declaring. Under either count the question
involved the contract of sale of the hack. The amendment violated
no rule of law. It was a matter within the discretion of the presid-
ing justice, which cannot be reviewed on exceptions.
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Defendant further asked an instruction, that the note contained in
the memorandum was payment for the hack, and that the price of
the hack could not be recovered, the note having been given therefor,
which was refused. In this jurisdiction it is held that the giving
and receiving a negotiable note for the price of an article sold, is pre-
sumptive evidence of payment, but the presumption may be rebutted.
Varner v. Nobleborough, 2 Maine, 121, 11 Am. Dec. 48. No such
presumption attaches to a non-negotiable note. This note was non-
negotiable.

We perceive no error in the rulings or instructions of the court,
and the entry must be,

Tzceptions overruled,

INHABITANTS OF ATKINSON vs. INHABITANTS OF ORNEVILLE.
Piscataquis.  Opinion March 20, 1902.
LPuauper.  Practice.  Evidence.  Declarations.

When exceptions are taken to the admission of evidence, in the absence of
any exception to the charge, it is presumed that full and correct instruc-
tions were given to the jury.

The books of a collector of taxes upon which were marks of ‘“paid’” in his
hand writing opposite the name and the tax for certain years, including
1884, of one subsequently a pauper, have no probative force to show that
in the fall of that year the pauper did not move away from the town in
which he was taxed, when it is admitted that he was living there at the
date of the assessment.

When all the declarations accompanying the act have been admitted in evi-
dence, exceptions will not be sustained to the exclusion of declarations of
one claimed to have changed his residence and whose pauper settlement
is later in dispute, made during a conversation held a few days prior to the
alleged move.

Where there is evidence to support a verdiet and there is nothing in the case
which would justify the substitution of the judgment of the court, who did
not see the witnesses, for that of the jury who did, and the parties have
had a fair trial without prejudicial error in law, the verdict will not be
disturbed.
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Exceptions and motion by defendant. Overruled.

Assumpsit for pauper supplies, furnished by the overseers of” the
poor of Atkinson to one Charles R. Ayer.

The opinion states the case.

Henry Hudson and W. A. Burgess, for plaintiff,

J. B. Peakes and . C. Smith, tor defendant.

SreriNGg:  WisweLL, C. J., ExMery, WHITEHOUSE, STROUT, SAV-
AGE, Powrrs, JJ.

‘WHITEHOUSE, J. The question submitted to the jury was whether
Charles Ayer, in November, 1899, continued to hold his derivative
pauper settlement in the plaintiff’ town of Atkinson, or whether he
had acquired a scttlement in his own right in the defendant town of
Orneville, by having his home in that town from December, 1882, to
October, 1888, more than five successive years, without receiving sup-
plies as a pauper. The jury sustained the latter contention and
returned a verdict in favor of the plaintiff. The case comes to this
court on exceptions and motion to set aside the verdict as against
evidence.

I.  The exceptions. It was contended in behalf of the defendants
that the pauper’s residence in Orneville was interrupted in 1883, by
his removal to Milo in the summer of that year, and having his home
with his father for a few months in that town, and again in 1884, by
having his home for a few months in the autumn of that year in a
¢“little shack or shanty”” near Heald’s Mills in the town of Lagrange.
The books of the collector of taxes of Orneville for the ycars 1883-
4-6-7 and 8 were received in evidence for the purpose of showing
that the taxes assessed against the pauper in those years were in fact
paid by him. The collector had deceased, and the books were
admitted upon the testimony of his son identifying the books, and his
father’s handwriting in the entries in blue pencil opposite the name
of Charles Ayer, showing that the tax for each of the years above
named was marked “paid.” The defendants excepted “to the admis-
gion of the collector’s books and to the testimony of the son in
relation to them.”



Me.] ATKINSON 2. ORNEVILLE. 313

But the learned counsel for the defendants very properly argues
that evidence of the payment by Charles Ayer of a tax assessed
against him April 1, 1884, has no “probative force to show that he did
not move away into the town of Lagrange in the fall of that year.”
See Monroe v. Hampden, 95 Maine, 111, and cases cited. He
expressly admits that Ayer lived in Orneville in the spring of 1884,
but contends that he moved into Lagrange in the autumn. Neither
was there any controversy that Ayer lived in Orneville on the first
day of April, 1883. In the absence of any exception to the charge it
is presumed that full and correct instructions were given to the jury
with reference to the legitimate tendency of the collector’s books as
evidence in the case. It appears that this was only to establish prop-
ositions that were freely admitted by the defendants. Assuming,
therefore, without deciding, that the collector’s books with the pencil
marks of “paid” against the name of Charles Ayer, were not legally
admissible as evidence, the defendants cannot be considered aggrieved
by their admission.

The defendants’ second bill of exceptions is as follows: It was
in evidence that some time in 1883 Charles Ayer packed up his goods
in the town of Orneville where he was then living, and moved some-
where and said he was going to Milo to live and take care of his
father. The defendants undertook to show that a few days before
Charles moved away, his father, who lived in Milo, came to see him,
and the defendants offered to show the conversation between Charles
and his father at that time as to moving away to Milo, but the court
excluded it because it did not accompany some act, an act of’ prepara-
tion to leave town or while returning.

«Tt was in evidence that a few days after the conversation with his
father, Charles packed up, moved from the house in Orneville and
said he was going to Milo.”

This bill of exceptions also utterly fails to show that the defendants
were aggrieved by the ruling excepted to.

It is a familiar principle that “when an act is admissible in evidence
as indicating an intention, declarations accompanying and explanatory
of that act are also admissible.”  Deer Isle v. Winterport, 87 Maine,
37, and cases cited.  But it appears from this bill of exceptions that
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all such declarations accompanying any act in this case were admitted.
The alleged conversation between Charles and his father did not
accompany any act, and there is no suggestion in the exceptions that
it tended to establish a definite contract under which he was to live
with his father in Milo. It is represented to be a conversation “as to
moving away to Milo.” The exceptions do not bring the case within
the principle of Ripley v. Hebron, 60 Maine, 379. It does not
affirmatively appear that the defendants were aggrieved by the exclu-
sion of this evidence.

II. The motion. The burden was undoubtedly on the plaintiffs
who set up five years’ continuous residence of the pauper in the
defendant town, to establish that proposition by a preponderance of
the evidence. Mowroe v. Hampden, 95 Maine, 111; Ripley v.
Hebron, 60 Maine, 379.

After a careful reading and comparison of all the evidence in the
case and a review of the arguments of counsel, it is the opinion of the
court that there is a preponderance of evidence tending to show that,
notwithstanding an apparent change of dwelling-place in 1883, the
legal home of Charles Ayer remained in Orneville during that year.

But more difficulty is experienced in regard to the defendants’
sccond proposition that there was a removal to the town of Lagrange
in the fall of 1884. Upon this branch of the case the testimony was
sharply conflicting. The report discloses strong and apparently reli-
able testimony that Charles Ayer removed to Heald’s Mills in
TLagrange in October or November, 1884, with his family and house-
hold goods, and occupied a small ¢ shanty”” there, owned by Thomas
S. Heald, as a dwelling-place for six wecks or two months in the
fall of that year.

On the other hand, Thomas 8. Heald, who owned and operated the
mills there, testifies that he owned the “shanty”” alleged to have been
occupied by Ayer, and that it was occupied throughout that season
by another man, and that Ayer never worked for him, never had per-
mission to occupy the “ shanty” and never did occupy it to his knowl-
edge. This was corroborated by other testimony tending to show
that Ayer did not dwell in Lagrange, but did live in Orneville dur-
ing that season.
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Here was a plain issue of fact which the jury were fully qualified
to understand and appreciate. = Under the appropriate instructions
which were presumably given them, they could not fail to apprehend
the proper relation of the evidence to that issue. They had the
advantage afforded by an inspection of the manner and bearing of the
witnesses. Able and experienced counsel were there to see that noth-
ing was overlooked or forgotten. It is possible, but by no means
certain, that the court would have reached a conclusion different from
that reported by the jury. But there was evidence sufficient to sup-
port the verdict, and there is nothing in the case which would justify
the substitution of the judgment of the court, who did not see the
witnesses, for the judgment of the jury who did. The parties had a
fair trial without prejudicial error in law, and must abide the result.

Motion and exceptions overruled.  Judgment on the verdict.

M. ABBIE BARNEs vs. INHABITANTS OF RUMFORD.

Oxford. Opinion March 20, 1902.

Way. Defect. Notice. Contributory Negligence. R.S.,c. 18,3 80.

1. A town is made chargeable by statnte with the consequences of the
neglect of its officers to make necessary repairs of its highways after
receiving notice of the defect; and it is immaterial whether the notice is to
one of the officers for the municipal year in which the accident occurred,
or for some previous year, provided the defective condition of the way
remained unchanged.

2. Itisprovidedby ¢ 80 of c. 18, R. 8., that, ¢ if the sufferer had notice of
the condition of such way previous to the time of the injury, he cannot
recover of a town unless he has previously notified one of the municipal
officers of the defective condition of such way.”

3. In an action to recover damages caused by a defect in the highway, there
was evidence tending to show that the driver, who had control of the
carriage in which the plaintiff was riding, prior to the accident, had
not given notice of the defect to any one of the municipal officers; but
there was no claim that the plaintiff who was the ‘‘sufferer’”” had any
notice of the condition of the way prior to the accident.
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4. Held; that while this requirement of the statute imposes upon the trav-
eler a distinct personal duty, as a condition precedent to his right to recover
for injuries suffered on account of such defect, yet with respect to the dis-
charge of this particular statutory obligation, it would be an unwarranted
construction of the act to hold that the sufferer was chargeable with the
knowledge of the driver of a public carriage in which the plaintiff was a
passenger, and thus responsible for his failure to notify the municipal
officers.

5. This express statutory duty is, of course, clearly distinguishable from the
obligation imposed by the doctrine of contributory negligence or concur-
ring causes, which, under the construction placed upon the statute by our
court, has uniformly been held specially applicable to this class of actions
against towns for defective highways.

6. Upon this question of contributory negligence the plaintiff was held
responsible for the conduct of the driver, and in that respect she was
chargeable with his knowledge >f the existence of any defect at the point
where the accident happened. But a breach of this distinct statutory
duty of the traveler to give to the municipal officers the benefit of any
knowledge he may have of the existence of the defect, is sufficient to defeat
his right to recover independently of the doctrine of contributory negligence
or concurring causes. In that respect the ‘‘sufferer’” in this case was not
chargeable with the knowledge which the driver had, but which she did not
have, and was not responsible for his failure to communicate it to the
municipal officers.

7. Held; that while a declaration made by the driver out of court is admis-
sible for the purpose of impeaching his credibility as a witness, it cannot be
considered by the jury as evidence of the fact stated tending to show how
the accident happened. Said declaration was made three or four minutes
after the accident happened. The driver was not then performing any act.
The occurrence had terminated. His statement was not a spontaneous
exclamation accompanying an act and tending to explain or illustrate it,
but a simple narration of a past event. It was not a part of the res gestae.

8. Whether the condition of the way at the point of the accident, in this
case, was reasonably safe and convenient within the meaning of the statute
as construed by our court, is a question of fact not entirely free from diffi-
culty. A jury of practical men, a majority of whom had doubtless had
experience in repairing highways, evidently found the road defective for
want of an appropriate railing or guard to prevent travelers from driving
into the ravine in the night-time, and the court considers that their conclu-
sion was not unmistakably wrong. The evidence appears to have satisfied
the jury that the municipal officers must have observed the condition of the
road at that point unless grossly inattentive to their duty, and in the
absence of any positive testimony to the contrary from these officers the
jury drew the inference that they had actual notice of the defective con-
dition which caused the accident. It is the opinion of the court that this
question of notice is attended with less difficulty than that respecting the
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existence of a defect, and that the verdict of the jury should not be dis-
turbed on this ground.

On motion and exceptions by defendant.  Overruled.

This was an action on the case, under § 80, chap. 18, R. 8, to
recover for bodily injuries claimed to have been received by the plain-
tiff through an alleged defect in the highway in the defendant town;
the defect claimed was the want of a railing at the point where plain-
tiff sustained her injuries; the defendant town defended mainly on
the ground that the town through its proper officers did not have the
twenty-four hours actual notice of the defect required by statute.

Also that Thomas the plaintiff’s driver who was carrying her for
hire, and who owned and controlled the team, had actual knowledge
of the condition of the way prior to the accident, and had not notified
the municipal officers of the same.

That Thomas the driver was negligent in driving the horses and
did not exercise proper care, that the hole or «V?”” shaped place into
which the wheel dropped was made at the time of the injury by the
slumping of the near horse and the near wheel of the carriage break-
ing down the turf and did not exist prior to the injury.

The presiding justice among other things, in charging the jury in
regard to the several claims made both by plaintiff and defendant,
charged as follows:—

First: In regard to twenty-four hours actual notice: «“The
statute does not say actual knowledge in the sense that the town
officers must have actually seen it.”  «“Or it would be competent to
show that the selectmen were seen looking at it; that would be notice
and knowledge both, for what a man secs he has notice of.”

Second: As to the ruling in regard to actual knowledge of
Thomas the driver as to the condition of the way and not notifying
the municipal officers previous to the accident, as claimed by defend-
ant, he was obliged by law to do, the presiding justice said: “Gen-
tlemen, I overrule that contention of the defendant and do not sustain
it. The statute says that if the sufferer—that is the plaintiff’ in this
case

had notice of the condition of such way previous to the time of
the injury he cannot recover, It isn’t claimed that the sufferer in this
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rase had any knowledge of the condition, and she is not chargeable
in that respect with the knowledge of her driver, so that you will
have no difficulty on that proposition.”

Third: As to declarations and statements of Thomas the driver
made at the immediate time of the injury and early the following
morning. The court said: “Mr. Thomas the driver was upon the
stand as a witness, and after he became a witness, the defendant, as it
had a right to do, put upon the stand several witnesses who testified
to declarations made by Mr. Thomas afterwards, that is, that night
and some the next morning, which it is claimed are somewhat incon-
sistent with the story he has told here upon the stand and weaken it
or impeach it, as we say. Now so far as any declarations made by
Mr. Thomas that night to Mr. Richardson or Mr. Howe or the next
day to the other two parties, whose names I do not now recall, but

whose depositions were read—I say so far as any declarations he
made that night to these parties or to other parties the next morning
are concerned, they are properly before you for one single purpose
and only one purpose, and that is to attack or impeach the credibility
of Mr. Thomas as a witness. Mr. Thomas is not a party to this suit,
he is an outsider, a bystander so to speak, and parties in court must
not have their rights jeopardized by outside talk, any outside talk they
may make themselves is of course to be considered as weighing upon
the principal facts at issue, but talk of other parties is simply hear-
say, and if Mr. Thomas hadn’t been introduced as a witness, it
wouldn’t have been competent for the defendant to show any of his
declarations outside; but inasmuch as he was a witness, the defendant
had a right to show if he could that he had made varying and differ-
ent statements eclsewhere, but that should be taken into account
simply in judging of the weight to be given to Mr. Thomas’ story.
What he said outside that night or the next morning is not to be
weighed, and must be carefully excluded as bearing upon what
actually took place that night; it only bears upon his statements as
a witness and does not prove any different state of facts.”

Fourth: The plaintiff offered testimony tending to prove that one
of the selectmen and the road commissioner for 1898 (year prior to
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injury) were upon the way adjacent to the alleged defect and had an
opportunity to mnotice the defect. This testimony was seasonably
objected to by defendant as not being admissible, claiming notice
could only be given to officers of the town for the year the injury
was received, November 1899.

The presiding justice overruled this objection and admitted the
testimony of the witnesses subject to the exceptions of the defendant
as will appear in the case.

To all these rulings, and instructions, and refusals to instruct the
defendant excepted.

The writ was dated March 28th, 1900, and was entered at the May
term 1900; ad damnum, $4000. The plea was the general issue.
Verdict for plaintiff for $1304.33, October 17th, 1900.

Jas. S. Wright, for plaintiff.

(Feo. D. Bisbee and Ralph T. Parker, for defendant.

Srrring ;- WisweLL, C. J., EMERY, WHITEHOUSE, Srrout, Foc-
LER, PEABODY, JJ.

WHITEIOUSE, J.  The plaintiff' recovered a verdict of $1304.33
for personal injuries alleged to have been received through a defect in
one of the highways of the defendant town, and the case is before
this court on exceptions and a motion for a new trial as against evi-
dence.

On the first day of November, 1899, in the evening, the plaintiff
was traveling on the highway leading from Rumford Point to Ando-
ver by way of the covered bridge ncar the mouth of Ellis river.
She was one of four passengers in a public carriage drawn by two
horses driven by A. W. Thomas. The night was very dark and
rainy, and when they arrived at a point opposite the southeast corner
of the dwelling-house of M. E. Barker, where the road bends around
the steep bank going from Rumford Point to the bridge, the driver
suddenly discovered that his near horse was traveling on the grass-
ground, and the next instant the horse slumped, the forward wheel
dropped into a “V”” shaped hole about twenty-one inches deep and
eighteen or twenty inches outside of the wheel-tracks of the usually
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traveled road, and thereby the plaintiff was thrown out and injured.

It was not in controversy that there was an embankment on the
side of the road where the accident happened, with a precipitous
descent into a ravine the end of which, next to the traveled way, had
assumed the shape of the letter V near the crown of the curve in the
road. A culvert had also been built across the road at this point,
extending into the embankment about three feet beyond the wrought
part of the road. The condition may be approximately shown by
the following lines :

The plaintiff' claims that the road was defective at that point, for
want of a sufticient railing or guard of any kind, to prevent those
traveling in the night-time from driving out over the bank into the
ravine.

1. The exceptions. There was evidence tending to show that the
driver, who had control of the carriage in which the plaintiff’ was rid-
ing, had actual notice of the condition of the road at that point, prior
to the accident, and had not given notice of the defect to any one of
the municipal officers. It was therefore contended in behalf of the
defense that the plaintiff was barred of her right to recover by one of
the provisions of § 80 of c. 18 of the revised statutes. But the pre-
siding justice overruled the plaintiff’s contention on this point and
instructed the jury that under that statute the plaintiff was not
chargeable in that respect with the knowledge of the driver.

This ruling was undoubtedly correct. The statute in question says,
“if the sufferer had notice of the condition of such way previous to
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the time of the injury, he cannot recover of a town unless he has
previously notified one of the municipal officers of the defective con--
dition of such way.” There was no claim that the plaintiff, who was
the “sufferer” in this case, had any notice of the condition of the
way prior to the accident. This requirement of the statute imposes
upon the traveler a distinct personal duty as a condition precedent to
his right to recover for injuries suffered on account of such a defect.
But with respect to the discharge of this particular statutory obliga-
tion, it would be an unwarranted construction of” the act to hold that
the sufferer was chargeable with the knowledge of the driver of a
public carriage in which the plaintiff was a passenger, and thus
responsible for his failure to notify the municipal officers.

This express statutory duty is of course clearly distinguishable
from the obligation imposed by the doctrine of contributory negli-
gence or concurring causes, which, under the construction placed
upon the statute by our court has uniformly been held specially
applicable to this class of actions against towns for defective high-
ways. In ordinary actions at common law, if an injury appears to be
the result of two coneurring causes, the party responsible for one of
these causes is not exempt from liability because the person who is
responsible for the other cause may be equally culpable.  Lake v.
Milliken, 62 Maine, 240, 16 Am. Rep. 456. DBut in this state it is
familiar law, settled by a long line of decisions, that in order to ren-
der a town liable under our statute for an injury sustained by reason
of a defect in the highway, it must appear that the accident happened
“through the defect” alone. TIf the negligence of the plaintiff, or
any other efficient independent cause for which neither the plaintift
nor the town is responsible, contributes to produce the injury, the
plaintiff cannot recover. It must appear that the defect in the way
was the sole cause of the injury. Aoore v. Abbot, 32 Maine, 46 ;
Moulton v. Sanford, 51 Maine, 127 ; Aldrich v. Gorham, 77 Maine,
287. '

So in State v. Boston & Maine R. R. 80 Maine, 431, 445, our
court held, that in ordinary actions at common law, the negligence
of a driver is not to be imputed to a passenger who exercises no con-
trol over the team, but distinguished these actions against towns as

xcvr 21
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follows: A class of cases against towns for injuries caused by
defective highways, being statutory actions, stand upon a ground of
their own, unaffected by the rule under consideration.”

In accordance with this view, the presiding justice in the case at
bar properly gave the defendant the full benefit of this distinction by
instructing the jury that it was not only incumbent upon the plaintiff
to prove that she herself was in the exercise of ordinary care, but that
she must go further and show that the driver of the team was also in
the exercise of due care. ¢ Although,” it was said in the charge,
“she may be entirely faultless herself and the town have been at
fault with regard to the condition of the way, the law is that if' the
driver was at fault, negligent or careless, and his carelessness, or his
want of ordinary care— for that is the standard always— contributed
to the injury, she cannot recover. Now you will take into considera-
tion just how it happened. They were driving along there in the
road on a very dark and stormy night. Was the driver familiar with
the road? Did he know where he was, or in the exercise of ordi-
nary care ought he to have known where he was?”

Thus it will be seen, that upon this question of contributory negli-
gence the plaintiff was held responsible for the conduct of the driver,
and in that respect she was chargeable with his knowledge of the
existence of any defect at the point where the accident happened,
But a breach of this distinet statutory duty of' the traveler to give to
the municipal officers the benefit of any knowledge he may have of
the existence of the defect, is sufficient to defeat his right to recover
independently of the doctrine of contributory negligence or concur-
ring causes. In that respect the “sufferer” in this case was not
chargeable with the knowledge which the driver had, but which she
did not have, and was not responsible for his failure to communicate
it to the municipal officers.

There was also evidence that A. W. Thomas, the driver of the
team, stated to a witness, after the accident, and before they had left
the scene of it, that ¢“the first he knew of the accident his near horse
slumped and made a spring and another foot went down and he made
another spring and then the wheel dropped.” As this was a materi-
ally different version of the occurrence from that given by him as a
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witness on the stand, the presiding justice instructed the jury that
this declaration made by the driver out of’ court was admissible for
the purpose of impeaching his credibility as a witness, but tlat it
could not be considered by the jury as evidence of the fact stated
tending to show how the accident happened. The defendants to)k
exceptions to this instruction, claiming that the declaration made by
Thomas so soon after the accident should be deemed a part of the
res gestae.

It is the opinion of the court that the instruction to the jury was
correct. As stated in Vicksburg M. R. R. Co. v. (Y Brien, 119 U, S.
99, a declaration “is not to be deemed part of the res gestae simply
because of the brief period intervening between the accident, and the
making of the declaration. The fact remains that the occurrence had
ended when the declaration in question was made.”  See also State v.
Maddox, 92 Maine, 348. The true principle upon which such
evidence is admissible seems to be that the statement testified to is a
verbal act, illustrating, explaining or interpreting other parts of the
transaction; that the declaration is contemporancous with the prin-
cipal fact, and so far explains or characterizes it as to be in a just
sense a part of it and essential to a complete understamding of it.
It appears from the testimony in this case that the declaration in
question must have been made three or four minutes after the acei-
dent happened. The driver was not then performing any act.  The
occurrence had terminated. His statement was not a spontaneous
exclamation accompanying an act and tending to explain or illus-
trate it, but a simple narration of a past event. It was not a part
of the res gestae, and was only admissible for the purpose of impeach-
ing the testimony of the driver given upon the stand. It was not
original evidence of the fact to which it related.

Finally, there was evidence tending to show that the road com-
missioner and one of the selectmen for the year 1898, the ycar pre-
ceding that of the injury, had actual notice of the defect which caused
the injury, and the presiding justice ruled that if the condition of the
way had remained unchanged, so that these officers had notice the
year before of the identical defect which caused the injury, it would
fulfil the statutory requirement of twenty-four hours’ actual notice
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of the defect. The defendants took exception to this instruction,
contending that there must be twenty-four hours’ actual notice to one
of the municipal officers, or a road commissioner, in power at the time
of the accident. But this position of the defendants is clearly unten-
able. The object of this particular requirement of the statute was
“to allow a town a reasonable opportunity to remove a defect after
receiving information of its existence.” Holmes v. Paris, 75 Maine,
559. The town is made chargeable with the consequences of the
neglect of its officers to make the necessary repairs after receiving
such notice of the defect, and it is immaterial whether the notice is
to one of the officers for the municipal year in which the accident
oceurred, or for some previous year, provided the defective condition
of the way remained unchanged. In a great majority of instances it
would doubtless be very improbable that a defective condition of a way
would remain precisely the same for many years, and the lapse of
time would become chiefly important in determining that question.
Under the construction of the statute contended for by the defendants,
several contingencies might arise in which the fulfilment of this
requirement would become impossible and the sufferer’s remedy
would be entirely destroyed. If an accident should happen on the
first day of a municipal year after the clection of a new board of
officers, it would be impossible to prove twenty-four hours” actual
notice to the officers in authority at the time of the accident. So
also, if a change of officers should occur at a later period in the year
by reason of death or resignation, and an accident should afterwards
happen through a defect of which only the deceased or retired officers
had notice, the remedy prescribed by the statute would be lost.  The
culpability of the town is precisely the same whether the failure to
repair occurs under one administration or another, provided there is
notice of the identical defect which caused the injury. The language
of the statute neither requires nor justifies the construction claimed
by the defendants.
The other exception is waived by the counsel for the defendants.

II. The motion. Whether the condition of the way at the point
of the accident was reasonably safe and convenient within the mean-
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ing of the statute as construed by our court, was a question of fact not
entirely free from difficulty. At the point in question the traveled
part of the road was at least cighteen feet in width, level and smooth,
and undoubtedly safe and convenient for travel in the daytime, and
it is contended by the defendants that a railing on the embankment
opposite the ravine would not only fail to improve the condition of the
road, but would itself be an obstruction, and a source of danger
instead of a measure of safety, to public travel. But highways are
cstablished and maintained for the accommodation of those who are
under the necessity of traveling in the darkness of the night, as well
as those who travel in the light of the day. A jury of practical men,
“a majority of whom had doubtless had experience in repairing high-
ways, evidently found the road defective for want of an appropriate
railing or guard to prevent travelers from driving into the ravine in
the night-time, and we are unable to say that their conclusion was
. unmistakably wrong.

But the defendants further insist that there was no evidence to
warrant the jury in finding that either the municipal officers or the
road commisioner had twenty-four hours’ actual notice of the defect
which caused the injury. This statutory notice is a conclusion of fact
capable of being established by circumstantial as well as by direct
evidence. There was uncontroverted evidence in this case that the
condition of the road in question had remained the same for several
years; that in the fall of 1898 the street commissioner repaired the
traveled part of it directly in front of the ravine, running the road
machine three times within eighteen inches of the place where the
wheel went down over the bank at the time of the accident, and he
was not called as a witness. It also appeared that one of the select-
men in 1899 was accustomed to pass this place frequently during the
summer and fall of that year, a portion of the time as often as twice
a day, and that one of the selectmen in 1898 also passed it repeatedly
during that year, driving out of another road directly in front of the
ravine. This evidence appears to have satisfied the jury that these
officers must have observed the condition of the road at that point
unless grossly inattentive to their duty, and in the absence of any
positive testimony to the contrary from these officers, the jury drew



326 WITHAM 2. RAILROAD CO. [96

the inference that they had actual notice of the defective condition
which caused the accident. It is the opinion of the court that this
question of notice is attended with less difficulty than that respecting
the existence of a defect, and that the verdict of the jury should not
be disturbed on this ground.

Freeptions and motion overruled.  Judgment on the verdict.

VEsTA A. WriTHAM
8.

BaNdor & ARroosTo0K RATL Roap CoMPANY.
Piscataquis.  Opinion March 26, 1902,
Railroads.  Right of Way. Reasonable Use. Repairs. Negligence.

While driving along the highway near the railroad track of the defendant,
the plaintiff was thrown from her wagon and injured, by her horse becom-
ing frightened at three pieces of culvert pipe some seventeen feet outside
of the highway, and upon the defendant’s right of way, and which had been
deposited there four days before for the purpose of repairing and improv-
ing its road-bed by substituting a culvert for a bridge at that point. The
appearance of the pipe was such as was caleulated to frighten horses of
ordinary gentleness.

The defendant in repairing and improving its roads was in the exercise of a
right conferred by its charter, and a duty which the law imposes upon it
for the safety of the public who travel over its road.

In doing this it must act reasonably, and with a due regard for the rights
and safety of persons who have occasion to use the highway. It cannot act
negligently, improperly or unreasonably; but to create a liability on its
part for the resulting injury, there must be something in the time, or
manner, or circumstances under which the act is done, which charges it
with a want of proper regard for the rights of others.

The defendant corporation was created by the public for public purposes.
The public safety and convenience demand that its road-bed be kept in
repair. If it exercises due care in making repairs and improvements upon
its own premises, no action will lie for such inconvenienced, or even inju-
rious consequences, as are necessarily incident to its management and
operation.
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The appearance of the pipe being such as was calculated to frighten horses
of ordinary gentleness, the defendant would not be justified in letting it
remain so near the highway for an unreasonable length of time.

Held ; that in view of the nature of the repairs for which the pipe was
intended, the constant and regular use of the defendant’s road for public
travel and commerce, and the extent of its line which must be kept in
repair at all times, and in all places, four days was not an unreasonable
length of time, under the circumstances of this case. '

On report. Judgment for defendant.

Action of tort to recover damages sustained by the plaintiff, by
being thrown from her carriage while traveling on the highway in
Guilford adjoining the defendant’s railroad.. The cause of the acci-
dent, as the plaintiff' alleged, was due to her horse taking fright at
some culvert pipe placed in close proximity to the highway. There
were three pieces of pipe, black in color, three feet eight and one-half
inches in diameter at one end, four feet and three inches at the other
end, and twelve feet and six and one-half inches long. They weighed
6147 pounds, each.

By agreement of the parties, the case was reported to the law
court to determine whether the action was maintainable.

H. Hudson, for plaintiff. ‘

Counsel argued: The placing of the pipes where they were placed
was a nuisance.

If the pipes had been placed where they were by an individual,
such individual would have been liable therefor.

The same-rule applies to a railroad corporation that applies to an
individual.

The defendant cannot justify under its charter. When such
charter was granted, it was not within the contemplation of the legis-
lature that nuisances were to be created.

The plaintiff admits that the defendant has the right to repair its
railroad track, its bridges, and to do what is necessary to keep the
road in good condition; and that in making said repairs it has the
right to do everything necessary to be done in order- to make the
repairs, provided it does not create a nuisance. It is not contended
that, if it was absolutely necessary to do a given piece of work on the
railroad and it could not be done in any other way than to create a
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nuisance, that the railroad might have the right to create such nui-
sance; but when the work can be done by the road without creating
such a nuisance and endanger the lives and property of persons, then
the railroad should adopt such course as would not endanger such
lives and the property of persons. If the road, however, sees fit to
adopt the course to create a nuisance and thereby damage any person
either in property or an injury to the person, then the railroad is
liable for such damage.

The placing of such objects on its right of way in such close prox-
imity to the traveled portion of the highway, which are naturally
calculated to frighten horses ordinarily gentle and well broken, is not
a reasonable use of its right of way; that such use is unlawful and
constitutes a nuisance.  Lynn v. Hooper, 93 Maine, 46, 47 L. R. A.
752.

An object at the side of the highway, or in close proximity thereto,
of such a character that it is naturally caleulated to frighten horses
ordinarily gentle may constitute a nuisance. Elliot on Roads, § 649,
2nd Ed.; Cook v. Charlestown, 98 Mass. 80, 93 Am. Dec. 137;
Kingsbury v. Dedham, 13 Allen, 186, 90 Am. Dec. 191; Horton v.
Taunton, 97 Mass. 266; Ayer v. Norwich, 12 Am. Rep. 396, (39
Conn. 376).

The following have been held to constitute a nuisance:

A heap of refuse on land near the highway liable to frighten
“horses. Brown v. Fastern R. R. Cb., 21 Q. B. Div. 391, S. C. 37
Anm. & Eng. R. R. Cases, 558. A hand car left on the track so
loaded as to frighten horses.  Cincinnati R. R. Co. v. Commonwealth,
80 Ky. 139, Am. & Eng. Enc. of Law, Vol. 19, 921; Broughton
v. Carter, 18 Johnson, 406. The placing of anything near a high-
way calculated to frighten horses, is a public nuisance. Wood on
Nuisances, 3rd IEd. p. 94.

Public or common nuisances affect the community at large, or
some eonsiderable portion of it, such as the individuals of a town, and
the person therein offending is liable to criminal prosecution. A
public nuisance does not necessarily create a civil cause of action for
any person, but it may do so under certain conditions. A private
nuisance affects only one person or a determinate number of persons,
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and is the ground of civil proceedings only. Am. & Eng. Enc. Vol.
16, 926. See also Baltzeger v. Curolina Midland Ry. Co., 71 Am.
St. Rep. 789, 54 8. C. 242.

Objects in the highway that do not prevent passage, but render it
dangerous from the tendency to frighten horses, are nuisances.
Cooley on Torts, p. 617, and cases cited.

If one, for his own benefit, violates the rights of another, it is a
nuisance, and if this consists in the violation of a public right, indict-
ment is the appropriate remedy for its vindication and redress.
Davis v. Winslow, 51 Maine, 264, 81 Am. Dec. 573; Shrewsbury v.
Smith, 12 Cush. 177; Heeg v. Licht, 80 N. Y. 579, 36 Am. Rep.
654; Gorham v. Gross, 125 Mass. 232, 28 Am. Rep. 224.

The testimony in this case from nine different witnesses introduced
by the plaintiff shows that horses which were ordinarily kind were
frightened at the pipes. These witnesses were prominent business
men in the village of Guilford and Sangerville. Each witness testi-
fied that the horse he drove, and was frightened, was in most cases a
horse that had been owned for some time, a family horse, and was not
frightened before nor since that time. The plaintiff contends, there-
fore, that the pipes placed where they were, of the color, size, and
the manner of placing them, were well calculated to frighten horses,
and therefore were a nuisance. The plaintiff claims that the authori-
ties already cited show that had the pipes been placed where they
were by some person owning the land, then such person would have
been liable for the damage that the plaintift suffered.

The same rule that applies to individuals applies to corporations
as well. The maxim “sic utere tuo,”—so use your own property
as not to injure the rights of another,—applies alike to corporations
and to individuals.

In Hill v. Portland & Rochester R. R. Co., 55 Maine, 438, 92
Am. Dee. 601, the plaintiff’s horse was frightened by a loud and sud-
den blowing of defendant’s locomotive whistle at a railroad crossing
near the Buxton station. Defendant denied its liability. The court

say: A railroad company has an undoubted right to establish rules
" and regulations in reference to the mode and manner in giving notice
at stations or at other places, but all such rules must be subjected to
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the test of reasonableness in view of the rights and duties of citizens
who may be affected by them. No corporation can rightly disregard
these rights when adopting its own rules of action or giving direc-
tions to its servants. The great maxim of “sic utere tuo” applies to
corporations as to individuals. Shaw v. Boston & Worcester IR. R.
Corp., 8 Gray, 45. “We cannot sanction the claim of any railroad to
establish and exceute its own rules at its own pleasure without refer-
ence to others rights and privileges.” Hillv. . & B. R. R. Co., 55
Maine, 438, 92 Am. Dec. 601.

In every case, then, it becomes a question whether in that par-
ticular case the act was reasonable and within the rule of ordinary
care under all the circumstances of time and place, and all the sur-
roundings. Hill v. P. & R. B. R. Co., supra.

Counsel cited: Cogswell v. N. Y. N. H. & H. R. R. Co., 103
N. Y. 10, 57 Am. Rep. 701; Morton v. Mayor of N. Y. 140 N. Y.
207, 22 L. R. A, 241; Walsh v. Fitehburg R. R. Co., 145 N. Y.
301, 45 Am. St. Rep. 615, 27 L. R. A. 724; Balt. & Pot. R. R.
Co. v. Fifth Baptist Church, 108 U. 8. 317; Sinnickson v. Johnson,
2 Harr. (N. J.) 129, 34 Am. Dec. 184; Pa. R. R. Co. v. Angel, 56
Am. Rep. 1, S. C. 41 N. J. Eq. 316, and notes; Mutthews v. W. L.
Water Works, 3 Camp. 403; Pine City v. Murch, 42 Minn. 342,
6 L. R. A. 763; 2 Wood on Nuisances, p. 1049; Jones v. Housa-
tonic R. R. Co., 107 Mass. 261; Brown v. Fastern Midland R. R.
Co., App. Cas. Q. B. Div. 25 & 23, Feb. 13, 1889.

F. H. Appleton and H. R. Chaplin, for defendant.

The pipes were not deposited on the highway or upon the land of
any other person or corporation, but upon its own right of way, in
which by operation of law, it had a distinct and peculiar easement;
not such an easement as is limited to the ordinary right of way, such
as is acquired for highways, but an easement that justifies a use by
the company of the land for all the purposes of a railroad.  Brainard
v. Clapp, 10 Cush. 6, 57 Am. Dec. 74; Conn. & Pass. Rivers R. R.
Co. v. Holton, 32 Vt. 44. 'The easement in lands taken for the pur-
pose of a railroad is obviously vastly different from that in land
appropriated to the various kinds of other public ways. Hayden
v. Skillings, 78 Maine, 413; Brainard v. Clapp, 10 Cush. 6, 57
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Am. Dec. 74 ; Pierce on Railroads 159, 161, 263 ; 2 Elliot on Rail-
roads, § 718; Conn. & Pass. Rivers R. R. Co.v. Holton, 32 Vt. 44.
It is the largest possible deseription. Curtis v. Eustern R. R. Co.,
14 Allen, 58. Great care is required from railroad companies in the
construction of their roads, not only must the road be properly con-
structed, but it must be kept in good condition. They were bound
to exercise that degree of care and skill .which cautious persons
would use in the construction by competent engineers and workmen
of the road-bed, track, culverts and all the appliances and means of
transportation to carry on the business of the road and operate its
trains. To make frequent and careful cxaminations and inspections
of the same in order to avoid accidents as far as human skill- and
foresight can reasonably secure such a right. Libby v. M. C. R. R.
(0., 85 Maine, 34, 20 I.. R. A. 812. By virtue of the easement
in its right of way which it acquired under and by virtue of its
charter and franchise, the defendant had the right to deposit within
its location, such material as it deemed necessary to the construction
or maintenance of its road, and the only possible question in this
case is, whether the defendant reasonably exercised in this instance
the legal rights with which it was invested. The plaintiff’s right to
travel over the highway is in no way superior to the railroad’s right
to use its right of way for legitimate railroad purposes in the con-
struction or in the maintenance of its road. The public easement of
travel is not superior to the easement which the defendant has within-
its right of way. On the contrary, the passenger on the highway
must submit to such incidental inconvenience and dangers as neces-
sarily flow from the opergtion of a railroad chartered under the laws
of a state. Macomber v. Nichols, 34 Mich. 212, 22 Am. Rep. 522.
So long as it keeps within the scope of the powers and authority
granted, a railroad company is not liable, either civilly or criminally
for a nuisance which is the necessary result of the construction and
operation of its road, in accordance with its charter. 2 Elliot on
Railroads, § 718, and cases cited. The mere fact, assuming it to be
true, that the culvert pipes were calculated to frighten horses, does
not necessarily constitute them a nuisance. Horses may be and often
are frightened by locomotives in both town and country, but it would
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be as reasonable to treat the horse as a public nuisance from its ten-
dency to shying and be frightened by unaccustomed objects as treat the
locomotive as a public nuisance, from its tendency to frighten the horses.
The use of the one may impose upon the manager of the other the
obligation of additional care and vigilance beyond what would other-
wise be essential, but only the paramount authority of the legislature
can give to either the owner of the horse or the owner of the loco-
motive exelusive privileges. Macomber v. Nichols, 34 Mich. pp. 212,
219, 22 Am. Rep. 522; Cooley on Torts, 617. And it has been
commonly held by a great majority of the courts in this country that
a railroad company is not liable for injuries resulting from horses
becoming frightened upon the highway at the mere sight of its trains
or the noises necessarily incident to the running of the trains and the
operation of the road. 3 Elliot on Railroads, § 1264, and cases cited.
Lamb v. Old Colony Railroad, 140 Mass. 79, 54 Am. Rep. 449.
The materials that enter into the construction and repair of a rail-
road, as a rule, are large and ponderous and handled with great dif-
ficulty and of necessity have to be deposited convenient to the point
where they are intended to be used. Railroad bridges, and sections
of bridges, large and heavy timbers of all kinds, telegraph poles, rail-
road ties, culvert pipes, rails, fencing, derricks, picces of granite
weighing tons for abutment work, ete., all of these things are neces-
sary in the construction and repair of a railroad, and because any or
all of them are calculated to frighten horses, this fact does not neces-
sarily constitute them a nuisance. Repairs have to be made upon rail-
roads constantly to keep themin a safe condition for the transportation
of travelers and freight, and railroad companies are compelled to
make these repairs and are compelled to use these materials in mak-
ing such repairs. It is not a matter in the diseretion of a company.
It is a matter of legal compulsion that a railroad company shall
renew and repair its bridges and road-bed from time to time so that
they shall be safe for travel ; and along with that burden, necessarily
goes the right to use all needed material, although in such use it
might be calculated to frighten horses traveling upon the highway.
All these things were within the knowledge of the legislature and
must be presumed to have been anticipated when it granted the fran-
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chise to construct, operate and maintain this railroad; so that it would
appear, that under its charter, the company had the right to assemble
its material within the bounds of its location for purposes of repair,
and would not be liable under any circumstances therefor unless it
unreasonably exercised this right. This is the utmost limit of the
law to which the plaintiff can ask you to go. Injury alone will
never support an action on the case for a nuisance ; there must be a
concurrence of injury and wrong. Did the railroad company make
a reasonable and proper use of the rights vested in it by its charter?
If so, it cannot be held to have created or maintained a nuisance
State v. Louisville, ete., R. R. Co., 10 Am. & Eng. R. R. cases, 286.

Srrring:  Wiswern, C. J., EmMERrRY, WHITEHOUSE, STROUT,
SAavacr, Powers, JdJ.

Powgrs, J. From the report we find the following facts. As
the plaintiff’ was driving along the highway in Guilford where it runs
adjacent to and nearly parallel with the track of the defendant, her
horse became suddenly frightened at three pieces of culvert pipe, and
she was thrown from her wagon and injured. The pipe was lying
upon the right of way of the defendant corporation some seventeen
fect outside of the limits of the highway, and had been deposited
there by the defendant four days before for the purpose of repairing

-and improving its road-bed at Cooper brook, by substituting a cul-
vert for a bridge at that point. Tach piece of pipe weighed some-
thing over three tons, and they were as near to the railroad track
and the brook as it was practicable to unload and use them. The
plaintiff was at the time in the exercise of due care; her horse was
kind, safe, and broken for travel upon the public roads, and the
appearance of the pipe was such as was caleulated to frighten horses
of ordinary gentleness.

While every person is bound to use and enjoy his own property in
such a manner as not to unreasonably injure another’s, yet no action
will lie for the reasonable exercise or use of a person’s right. If
a man unreasonably leaves upon his own premises an object whose
appearance is such that it will frighten horses which are kind, safe,
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and broken for travel upon our public roads, he is liable for the
- injuries which result therefrom. The appearance of the object, and
the resulting injury alone, are not sufficient to create the liability.
There must be something in the time, or manner, or circumstances
under which the act is done which charges him with a want of proper
regard for the rights of others. The plaintiff in traveling along the
highway was in the exercise of her lawful right. The defendant
also, in repairing and improving its road; was in the exercise of a
right conferred by its charter, and a duty which the law imposes upon
it for the safety of the public who travel over its road. In doing this
it must act reasonably, and with a due regard for the rights and
safety of persons who have occasion to use the highway. It cannot
act negligently, improperly, or unreasonably. The rights of the
parties are to be harmonized, but if due care is exercised by a railroad
corporation in making repairs and improvements upon its own prem-
ises, it is not responsible for the inconveniences, or even injurious conse-
quences, that may arise from such acts. The public which creates
these great channels of travel and commerce, and whose safety and
convenience demand that they be maintained in repair, must submit to
such inconveniences as are necessarily incident to their management
and operation.

Each case must necessarily stand upon its own facts. Applying
these principles to the case before us we think the plaintiff’ has. failed
to show that the defendant acted negligently or unreasonably. - The
. pipe was upon the defendant’s own premises, placed there for a law-
ful purpose, and close to the spot where it was to be used. Its
weight, 6147 pounds to the piece, was such as precluded it from
being placed on the other side of the railroad, or further away from
the highway.

It is true that, in view of the fact that the appearance of the pipe
was calculated to frighten horses of ordinary gentleness, the defendant
would not be justified in allowing it to remain so near the highway
for an unreasonable time. Under the circumstances, however, we do
not think four days an unreasonable time. The nature of the repairs
for which the pipe was intended, the constant and regular use of the
defendant’s road for public travel and commerce, the extent of its
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line which must be kept in repair at all times and in all places, make
it unreasonable to require that such material should not be moved to
the place of its use until the very day that the use is to be made of it.
Some latitude and discretion must be allowed to those intrusted with
the construction and operation of great public works as to the manner
in which, and the means by which, they will perform the duties
imposed upon them. If they act in good faith, with a proper regard
for the rights of others, and without carelessless or negligence, they

are exempt from liability.
Judgment for defendant.

James H. BoNNEY, and another, vs. CHESTER GREENWOOD.

Franklin,  Opinion March 24, 1902.
Lsement.  Destruction of Servient Estate.  Fstoppel.  DParty- Wall.

1t is among the essential qualities of every easement that there are two dis-
tinct tenements or estates, the dominant to which the right belongs, and
the servient upon which the obligation is imposed. Hence an easement,
properly so-called, may survive the destruction of a part of the servient
estate when there is anything remaining upon which the dominant estate
may operate.

The right to the use and enjoyment of a privilege in a particular building of
another, which does not involve any interest in the soil apart from the
building, is extinguished by the destruction of the building, for the obvi-
ous reason that nothing remains upon which it can operate.

A party-wall is one without openings for windows.

In an action for destruction of easements in the hall and stairway of defend-
ant’s building and a partition wall and obstructing a passage-way on land
of the defendant, it appeared that after the destruction of the buildings
and wall by fire in 1886, new buildings, erected pursuant to mutual cove-
nants made in 1887, were so construeted that all parts of each could be occu-
pied and enjoyed independently of the other; and that one of plaintiffy
was a party to the said covenants and the other plaintiff, Metcalf, had
actual notice of them and accepted from defendant his proportional part
of the cost of the wall, and allowed defendant to erect his building, with
a solid brick wall, across the five foot strip in question.
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Held; that the conduct of both parties was wholly incompatible with the
continued existence of the easement claimed.

Held; that plaintiff Metcalf was silent when he should have spoken, and he
must be deemed to be equitably estopped to assert any right of easement
in the hall and stairway of the defendant’s building and the passage-way
on hig land. :

Openings for windows made by one party in an existing party-wall in viola-
tion of the rights of the other, may lawfully be closed by him, provided
no unnecessary injury is thereby done to the adverse party.

On report. Judgment for defendant.

Case, for destroying easements claimed by plaintifts in a building
and party-wall and for obstructing a passage-way.

The first count in the declaration was as follows:—

In a plea of the case, for that the plaintiffs, on the tenth day of
April, A. D. 1899, and long before had, and continually afterwards
hitherto hath been, and now are seized of a certain store and lot
situated in Farmington Center village in said Farmington aforesaid,
and bounded and deseribed as follows, to wit:

“Beginning on the south side of Broadway at the north-west
corner of what was formerly Joel Phinney’s store lot, running south-
erly on Joel Phinney’s westerly line eighty-two feet and continuing
in the same direction eighteen feet to stakes and stones; thence west-
erly parallel with said Broadway about twenty-two and one-half feet
to stakes and stones; thence northerly to a given point six inches
east of the westerly side of the westerly wall of the Arcade, or
Post-oftice, continuing through the westerly wall (regarding the
center of said wall as the dividing line) to Broadway, it being one
hundred feet from the south-west corner; thence easterly on the
southerly line of said Broadway about twenty-two and one-half feet
to the place of beginning, together with the building thereon,” in
their demesne as of fee; and whereas the said plaintiffs at said Farm-
ington on the said tenth day of April, A. D. 1899, and long before
were, and ever since have been, and still are lawfully possessed of,
and in the messuage aforesaid, and, by reason thereof for all the time
aforesaid of right had and still ought to have a certain right of way
to pass and repass on foot or otherwise from the common highway or
street called Broadway in Farmington Center village in Farmington
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aforesaid, through and over the land which is now the said defend-
ant’s and being the lot lying westerly of the plaintiffy’ said lot above
described, and of five feet in width (more or less) and said right of
way running North thirty-five feet more or less to Broadway, so-
called, and said plaintiffs further had forever the right to the free
and unobstructed use of the stairway leading to the second story
of a building formerly built by one Perkins on the lot now owned
by defendant, and being the lot next westerly of your said plaintiffy’
lot and building and the free and unobstructed use of .the hall in
the second story of said building, and said stairway to be not less
than three feet in the clear and the hall not less than five feet in
the clear, the center of the stairway to be not more than twenty feet
from the west wall of plaintiff”s said building upon their lot afore-
said and the said hall to run east and west the entire width of the
building aforesaid and the said hall to be a continuation of the hall
in the building then on the lot of said plaintiffs deseribed as afore-
said, and that said hall and stairway were to be well built and
finished and thoroughly lighted by day by large and modern win-
dows over the door leading to the stairway in the west end of the
hall and said light from the windows never to be cbstructed and said
stairway and hall to be kept in good repair by defendant forever,
and the right to the free use forever of the water in the well located
on the lot of defendant aforesaid with right to enter said well with
three pipes for purposes of drawing water and free access to said well
and right to make any necessary repairs on said well, pipes and
pumps forever, and that the roof of the said building at its highest
point adjoining the west wall of plaintiffs’ said building should be at
least six inches below the eaves of plaintiffs’ said building and that
said building should go no farther than the plaintifts’ said lot.
Nevertheless the said defendant, well knowing the premises, but
contriving and intending to hinder, and as much as in him lay, to
deprive the said plaintiffs of the use of their said way and rights
in the building of said defendant upon land of said defendant next
westerly of and adjoining the lot of plaintiffs aforesaid (the said
building erected by said Perkins having been destroyed by fire) on
the tenth day of April, A. D. 1899, erected a certain other building

YOL, XCVI 22
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on his said lot and over said right of way five feet in width and
- refused your said plaintiffs any rights in the stairway of said new
building, and did not build a hall in said building and has wholly
deprived the plaintiffs of said right of way and of the use of the
stairway in the building on defendant’s said land, and the hall in the
second story of the same, and the light from the windows which was
never to be obstructed, and the use of said well of water; and said
defendant has ever since continued said building erected by him, so
that the said plaintiffs hath ever since been totally hindered and
deprived of their said way aforesaid, and right to the free and unob-
structed use of the stairway leading to the second story of the build-
ing erected by said defendant, and the free and unobstructed use of
the hall in the second story of the building, and said stairway and
hall in said building, and the light from said hall from windows to
be built as aforesaid over the doorway leading to the hall and that
said light as aforesaid has been obstructed by said building erected
by said defendant as aforesaid, and the well of water as aforesaid and
the said new building at its highest point is more than six inches
higher than the old building and extends back further than the old
building as aforesaid and all from said tenth day of April to the
present time. '

The second count in the declaration was for stopping up the win-
dows in the party-wall.

J. C. Holman, for plaintiffs.

Counsel argued, among other things, that the destruction of the
partition wall cannot in any way affect plaintiffs’ right of way in the
five-foot strip.

F. W. Butler, for defendant.

Srrring @ WisweLn, C. J., EMERY, WHITEHOUSE, STROUT,
PeaBobY, JJ.

WHITEHOUSE, J. This is an action on the case to recover dam-
ages for the destruction of an easement, claimed by the plaintiffs in a
stairway and hallway of the defendant’s building; and also for the
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obstruction of a passage-way five feet in width on the land of the
defendant.

In 1884, F. C. Perkins was the owner of two adjoining lots of
land situated on the southerly side of Broadway in the village of
Farmington. The easterly lot, now owned by the plaintiffs, is 221
feet in width on the street, and the westerly lot, now owned by the
defendant, is 40 feet in width. There were buildings standing on
the easterly lot, but none on the westerly lot. March 31st, 1884,
Perkins conveyed the easterly lot to C. W. Keyes and A. T. Tuck,
by separate deeds, conveying to each an undivided half, making the
center of the westerly wall of the Arcade or post-office, then standing
thereon, the dividing line between this lot and the vacant lot on the
west side owned by Perkins as above stated.  The deeds to Keyes
and Tuck contained the following clause:  “Said Keyes [Tuck] to
have forever the right to the free and unobstructed use of the stair-
way leading to the second story of the proposed building to be built
by said Perkins adjoining the post-office building now so-called, and
the hall in the second story of the proposed block, the stairway to be
not less than three feet in the clear and the hall not less than five
feet in the clear, the center of the stairway to be not more than
twenty feet from the west wall of the said post-office building or
block, and said hall to run east and west the entire width of the pro-
posed building or block in wlich said stairway is to be located and a
continuation of the hall now in the upper story of the post-office
building, both stairway and hall to be well built and finished and
thoroughly lighted by day by large and now modern windows over
the door leading to the stairway and in the west end of the hall in
the Perkins block, and the light from these windows never to be
obstructed,” ete. The plaintiffs derive title from Keyes and Tuck,
through several mesne conveyances, all of which purport to convey
the rights and privileges described in the covenants found in the
deeds to Keyes and Tuck as above stated.

It is not in controversy, that very soon thereafter Perkins erected a
building upon his vacant lot as proposed in those deeds, and that the
owners of the plaintiff block enjoyed the use of the stairway and hall
therein, according to the stipulation in the deeds, until October 22,
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1886, when the buildings on both lots, including the partition wall,
were destroyed by fire. Thereupon, on the twelfth day of the next
May, 1887, the owners of the plaintiff lot, namely, the plaintiff’ Bon-
ney, and A. S. Butterfield, the grantor of the other plaintiff Metcalf,
entered into an agreement under seal with F. C. Perkins for the con-
struction and maintenance of a new partition wall between the lots in
question, the material provisions of which are as follows :

“The said Almas S. Butterfield and James H. Bonney do hereby
covenant and agree to erect a partition wall of brick with a proper
foundation under the same of stone, one-half of said wall to set on
the lot of said Butterfield & Bonney on Broadway in Farmington
village corporation occupied by C. W. Keyes as the Chronicle office
at the time of the fire which destroyed the same October 22d,
1886, and the other half on the lot of said Perkins which was oceu-
pied by E. G. Blake as a jewelry store at the time of said fire.

“Said wall is to be erected at the expense of the said Butterfield &
Bonney, and whenever said Perkins shall erect a building on his lot
aforesaid he shall have the right to use said wall as the east wall of
his building which he shall erect, and shall become the owner of the
west half of said wall by paying to the said Butterfield & Bonney
one-half the costs, at the time said wall is used by said Perkins, of a
similar brick wall similarly made and constructed as the brick wall
herein described.

“And it is further agreed that neither party hereto or any person
shall project timbers or finish into said wall more than four inches in
depth.

“And the said Frederick C. Perkins hereby agrees to allow and
hereby gives permission for the erection of said wall on his said lot as
above described, and hereby further agrees that whenever he shall
erect a building on his said lot he will pay to the said Almas S. But-
terfield and James H. Bonney one-half the costs at the time said wall
is first used by said Perkins of a similar brick wall similarly made
and constructed as the brick wall herein described and shall thereby
become the owner of the west half of said wall.

¢“And it is hereby agreed by the parties hereto that neither party
hereto shall remove or destroy said wall or allow it to be removed or
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destroyed except by the act of God, without the consent and permis-
sion of the other party hereto.”

This agreement was recorded in the registry of deeds March 9,
1888.

In pursuance of this agreement another building with a new par-
tition wall was erected by Butterfield & Bonney, the owners of the
plaintiff’ block, and subsequently, in the year 1897, Butterfield con-
veyed his undivided-half interest in the lot, building and wall to the
plaintift’ Metcalf. In 1898 the devisees of Perkins conveyed the
adjoining lot in question to the defendant who erected the present
building thereon in 1899, and paid to the plaintiffs one-half’ of the
cost of the new partition wall, according to the agreement.

The plaintiffs now contend that they have the same rights of pas-
sage through the stairway and hall of the new building that the
owners of the plaintiff block had in the original building on the er-
kins lot which was destroyed by fire.

The defendant contends that by the destruction of both buildings
all easements in the Perkins building were extinguished, or if not
extinguished, that they have been lost by voluntary abandonment
and acts incompatible with their continued existence.

An easement may be concisely defined as “a privilege without
profit which one has for the benefit of his land in the land of
another.”  'Washburn on Kasements, 2; Jones on Easements, 1. It
is among the essential qualities of every easement that there are two
distinct tenements or estates, the dominant to which the right
belongs, and the servient upon which the obligation is imposed. 10
An. and Eng. Enec. of Law, 401. Hence an easement, properly so-
called, or right appurtenant to onc tenement to the enjoyment of
some privilege in neighboring land, may survive the destruction of a
part of the gervient cstate when there is anything remaining upon
which the dominant estate may operate. But the right to the use
and enjoyment of a privilege in a particular building of another,
which does not involve any interest in the soil apart from the build-
ing, is extinguished by the destruction of the building, for the obvious
reason that nothing remains upon which it can operate. Jones on
Kasements, 838, 839.  In Shirley v. Crabb, 138 Ind. 200 (46 Am.
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St. Rep. 376), the owner of a building containing a store conveyed
to the owner of an adjoining store the right to use a stairway in the
former, in common with the grantor, as a means of access to the
rooms in the upper part of both stores. There was a party-wall
between the two buildings.  Subsequently the building in which the
stairway in question existed was wholly destroyed by fire; and it
was held that the casement in the stairway thereupon ceased. In
the opinion the court said: “We feel entirely certain that the
reservation was not intended to create an interest in the soil ; and if
it possessed the quality of an casement, in that it became an interest
in real cstate, it was only to the extent of affording the use of the
stairway and hall in the building as it existed, and independently of
any right to or interest in the soil. If this was the extent of the
intevest, it follows that the destruction of the building destroyed
the right as cffectually as if the interest had been in the soil and the
floods had carried away the soil ; nothing would remain upon which
the right could operate. A new structure would not recreate the
right, for such right had been destroyed, and not simply suspended, as
would probably have been the case if the right had attached to the soil.””

It is further provided in the Perkins deeds of the plaintiff lot that
“the west wall of the post-office block or building shall forever remain
as a partition wall between said post-office building and any building
that said Perkins or his heirs or assigns may join thereto.” But it
is equally well settled, in the absence of any agreement to the con-
trary, that the destruction of a party-wall destroys an easement
therein created by building the wall along the dividing line of two
lots and conveying one or both of the buildings by deeds in which
the line is deseribed as running through the center of the party-wall.
Pierce v. Dyer, 109, Mass. 574, 12 Anm. Rep. 716; Heartt v. Kruger,
121 N. Y. 386, 18 Am. St. Rep. 829, 9 I.. R. A. 135; Jones on Ease-
ments, 840, and cases cited. The progressive development of social
and industrial life in our cities and villages is constantly demanding
buildings and structures of different size and character from those
required in the generation gone before; and a division wall adapted
to necessities of one proprietor, may soon become inapplicable to the
purposes and needs of the other.
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In the case at bar, furthermore, it is manifest that after the fire in
1886, the parties interested acted upon the assumption that all ease-
ments in the building and partition wall in question had been
extinguished by the destruction of both buildings.

It appears from the evidence that in 1884, at the date of the
Perkins deeds of the plaintiff lot, the entrance to the second story of
the Arcade or post-office building, was then up a flight of stairs in
the west side of the building over the vacant lot, then owned by
Perkins, and now owned by the defendant. But this stairway was
removed in order to make way for the original building soon after
erected on this lot by Perkins. In accordance with the agreements
in Perkins’ deeds to Keyes and Tuck in 1884, this building covered
the entire width of the vacant lot; the existing west wall of the post-
office block on the plaintiff lot became the east wall of the Perkins
building and the partition wall between the two; and in pursuance
of the further stipulation in the deeds, provision was made for access
to the upper story of the post-office building by means of the stair-
way in the middle of the Perkins building and the hallway therein
leading through the partition wall.

It also appears that in May 1887, following the fire in October
1886, the respective owners of these adjoining lots entered into a con-
tract of the tenor above given for the construction of a ¢partition
wall of brick” between the buildings to be erected thereon. In
making this contract the parties must be presumed to have employed
the words “partition wall of brick” with the meaning which they
have acquired by usage; and “by usage the words ¢party-wall’ and
¢partition wall’ have come to mean a solid wall. Various reasons of
inconvenience or peril have been assigned for the doctrine, but they
are all referable, we think, to the general doctrine that the easement
is only a limited one, and is not to be extended so as to include rights
and privileges not belonging to the character of a wall which is to be
owned in common, and in which the right of each owner are equal.”
Normille v. Gill, 159 Mass. 427, 38 Am. St. Rep. 441, and cases
cited. In Volmer’s Appeal, 61 Pa. St. 118, the court said: “From
this review of the doctrines applicable to party-walls, it is clear that
it must be a solid wall, without openings, of brick or stone or other
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incombustible material.” See also Trante v. White, 46 N. J. Eq.
437; Jones on Easements, § 687. Such was undoubtedly the under-
standing of the parties to the contract in this case; for the owners of
the plaintiff lot thereupon actually constructed a solid “ partition wall
of brick” without any openings for windows, and erected a block of
stores on their lot with means of access to the upper story by a stair-
way between the two stores, wholly on their own land.  In harmony
with this understanding the defendant subsequently erected a build-
ing on his lot without any hallway leading to the plaintiff”s block,
using the “partition wall of brick” for his east wall, and paying the
plaintiffs therefor one-half of the cost of such a wall according to the
stipulation in the contract, as before stated. Both buildings were
thus constructed in such a manner that all parts of each could be
occupied and enjoyed independently of the other. The inference
from these facts is irresistible that there was then a mutual under-
standing that the right of aceess to their building, which the owners
of the plaintiff' lot once had through the former building on the
defendant’s lot, had been extinguished. The conduct of both parties
was wholly incompatible with the continued existence of such an
easement. The presumption that it was terminated by the destruc-
tion of the buildings was confirmed by their subsequent conduct.
The agreements in the Perking deeds of 1884 to Keyes and Tuck,
relating to the use of the stairway and hall in the Perkins building
and the maintenance of the old wall as a party-wall, do not purport
to bind the «heirs and assigns” of the respective parties, but appear
to have been regarded by them as applicable only to the west wall of
the plaintiff building then standing, and to the particular building
which Perkins himself” might erect on his lot.  But if those agree-
ments could be deemed capable of being  construed as covenants
running with the land, they were manifestly superseded by the
mutual covenants of' 1887 for the erection of the new partition wall;
and any casements crcated by thosc agreements of 1884 appear
beyond question to have been intentionally abandoned by acts entirely
inconsistent with the further enjoyment of such rights. Jones on
Kasements, 849, 852, and cases cited.

In the party-wall agreement of 1887, the partics “bind themselves
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and their respective heirs, executors and administrators and assigns”’
to the faithful performance of the covenants therein contained ; the
instrument was under seal and appears to have been recorded in the
registry of deeds, but it bears no certificate of acknowledgment. It
is not controverted that such an agreement under seal creating mutual
casements, and expressly binding the heirs and assigns of the respee-
tive parties, would run with the land if' duly recorded after proper
acknowledgment.  See King v. Wight, 155 Mass. 444; Jones on
Easements, 668. DBut it is suggested, in behalf of the plaintiff Met-
calf, that the registration of such an instrument without acknowledg-
ment was unauthorized, and therefore inoperative as constructive
notice to any subsequent purchaser; and as it appears from Metcalt’s
testimony that he had no actual knowledge of the existence of such
an agreement at the time he purchased his interest in the plaintiff lot,
it is contended that while the plaintiff Bonney may be bound by that
agreement as a party to it, the plaintiff Metcalf cannot be affected by
it. But it satisfactorily appears that before the erection in 1899 of
the building now standing on the defendant’s lot, the plaintiff Metcalf
had actual notice of the agreement of 1887 respecting the party-wall,
accepted payment from the defendant of his proportional part of the
cost of such a wall according to the stipulation in that agreement,
and allowed the defendant to ercet his building in the belief that all
agreements purporting to create easements in the plaintiffs’ lot or
building had been superseded by the mutual covenants of 1887.
The defendant was justified in assuming that Mectcalf by accepting
payment under the agreement acquiesced in it as a valid and binding
one, and was thercby induced to erect his building upon a different
plan from what he would have adopted it he had understood his lot
to be subject to the easements now claimed in favor of the plaintiffs,
Metealf was silent when he should have spoken, and he must now be
deemed to be equitably estopped to assert any such right in the
defendant’s building. Martin v. M. C. . R. Co.,83 Maine, 100;
Leavitt v. Fairbanks, 92 Maine, 521; Hussey v. Bryant, 95 Maine,
49.

But, the plaintiffs finally insist that if the plaintiffy’ casement
in the defendant’s building was extinguished or abandoned, they
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acquired an easement and right of way on the defendant’s lot by
virtue of the following clause in the Perkins deeds of 1884, to wit:
“Also to five feet in width (more or less) of land on the west line
of my land adjoining the above described piece or parcel of land and
running northerly thirty-five feet more or less.”” The owners of the
plaintiff' lot never used or claimed any right of way on the ¢ west
line” of the defendant’s lot, and as it is the east line of defendant’s
lot which is ¢ adjoining ” the plaintiffy’, it is not improbable, as sug-
gested by counsel, that it was the scrivener’s mistake in writing
“west” instead of “cast.” At the datec of that deed, as before
stated, the entrance to the second story of the plaintiff building was
up a flight of stairs on the west side of the building, being the east
side of the defendant’s lot; and this provision for a right of way
five feet in width seems to have been inserted to protect the use of
the old stairway until the other mode of access should be provided
by the stairway and hall of the new building to be erected by Per-
kins, as provided in the agreement. The latter was evidently under-
stood to be a substitute for the former, and Derkins was accordingly
allowed to erect his building with solid brick walls over and across
the five-foot strip in question without objection from the owners of
the plaintiff' lot.

Again, after the destruction of both buildings by fire and the
execution of the mutual agreement for a new party-wall above
considered, the defendant, as alrcady shown on the former branch
of the case, was permitted to crect his building over and across
the same strip of land without question, upon paying onc-half of
the cost of such a party-wall; and both partics constructed their
buildings so that all parts of ecach could be oceupied without regard
to the other. Here, again, the inference is irresistible that in con-
sideration of having one-half of the thickness of the party-wall on the
defendant’s lot, and of the payment by the defendant of his propor-
tional part of the cost of building it, the owners of the plaintiff lot
intentionally. relinquished all rights and privileges previously enjoyed
in the defendant’s lot as well as in the building thereon. The acts
of the dominant owners relating to this claim are also wholly incon-
sistent with the continued existence of any such easement.



Me. ] MCGILLICUDDY v. EDWARDS. 347

The openings for windows made by the plaintiffs in the existing
party-wall were made in violation of the rights of the defendant, and
could lawfully be closed by him, provided no unnecessary injury was
thereby done to the adverse party. Normille v. Gill, 159 Mass. 427,
38 Am. St. Rep. 441 ; Jones on Kascments, 692, 891.

Judgment for defendant,

Crarnes H. McoGiLLIicoppy
S,

A CErRTAIN HORSE, JoNAS EDWARDS, OWNER.

Sagadahoe.  Opinion April 9, 1902.

Lien  Jurisdiction. Municipal Court. Stat. 1901, c. 262; R. S., ¢. 91, %% 41, 48
p b b )6 b b
51,55, 56.

A petition to enforce a lien for board of a horse is purely a proceeding in
rem, and the jurisdiction given to a municipal court to enforce such a lien,
by R. S., ¢. 91, ¢ 56, is not limited by ch. 262 of the Public Laws of 1901,
relating to jurisdiction of municipal courts in civil matters.

Such a petition may be enforced by a municipal court in the county where
the petitioner resides, although the owner of the horse does not reside in
that county.

Exceptions by claimant.  Overruled.

Petition to enforce a lien on a horse the property of Jonas
Edwards, of Auburn, Androscoggin county, for food and shelter
under R. S., ¢. 91, § 41, as amended by statute of 1887, c. 1, and
begun in the Bath Municipal Court, where the claimant moved its
dismissal for want of jurisdiction by that court. His motion was
overruled and the lien sustained. The claimant appealed to this
court, sitting at nisi prius, where the motion to dismiss was overruled.
He then brought the case to the law court, upon exceptions to the
overruling his motion,

F. L. Staples, for plaintiff.
Tuseus Atwood, for defendant.
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Sitrixe:  WisweLr, C. J., EMERY, WHITEHOUSE, SAVAGE, Pow-
ERS, SPEAR, JJ.

SAvacE, J.  Petition to enforce a lien for board of a horse. The
sole question presented by the bill of exceptions is whether, since the

. enactment of c. 262 of the Laws of 1901, a municipal or police

court has jurisdiction of proceedings to enforee liens for pasturing,
feeding or sheltering animals, under R. S., c¢. 91, § 41, in cases
where the alleged owner of the animals does not reside within the
county within which such court is established. The act of 1901 in
question provides that ‘“a municipal or police court shall not have
jurisdiction in any civil matters unless the defendant resides within
the county in which such court is established,”
provisions not material here.

We think the act of 1901 does not limit the jurisdiction given to
municipal and police courts by R. S., e. 91, § 56, to enforce liens of
this character. A petition to enforce such a lien is purely a proceed-
ing in rem. No personal judgment is rendered against the owner of
the animal, except for costs. The issue to be adjudicated is whether
the petitioner has a lien or not. And if he has, the amount for
which he has a lien is determined, and the animal is ordered to be

with other alternative

sold to pay the claim and costs. No execution issues against the
goods or estate of the owner. To be sure, § 51 of the same chapter
provides that if, after mnotice, the owner appears, “the proceedings
shall be the same as in an action on the case in which the petitioner
is plaintiff and the party appearing is defendant.”  This relates to
procedure merely.  The owner in such case is really a respondent or
claimant, rather than a defendant, as that term is used in legal pro-
ceedings.  Hence the statute of 1901 is not in. terms properly appli-
cable to this proceeding. Nor is it applicable in spirit.

The venue in proceedings to enforee such liens is fixed by § 48 of c.
91, R. S., which provides that “the person claiming the lien may file, in
the supreme judicial or superior court in the county where he resides”
a petition for the enforcement of the same. The venue is fixed
regardless of the residence of the owner. So by § 55, even trial
justices for the county where the person having the lien resides have
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jurisdiction of cases of liens for less than twenty dollars, regardless
of the residence of the owner. By § 56, municipal and police courts
are given jurisdiction concurrent with the supreme judicial and
superior courts, and trial justices. Though no mention is made of
venue, undoubtedly municipal and police courts have jurisdiction
only when the supreme judicial or superior courts or trial justices
would have, and that is, in the county where the person claiming
the lien resides. The jurisdiction is concurrent, and exists under
precisely the same conditions in one case that it does in the other.
The evident intent of the statute is that the residence of the lienor,
and not that of the owner, shall determine the venue. It does not
require the lienor, having the animal in possession, to go to remote
countics, nor to wait for distant terms of the court in those coun-
ties, in order to enforce his lien. Such a requirement would greatly
impair” the usefulness of the statute, for while the lien procedure
slumbers, the animal continues to eat at the expense of another than
its owner. The statute recognizes the truth that the remedy, to be
efficacious, must be prompt and convenient. The statute of 1901
should not be extended beyond the reasonable interpretation of its
terms to impair this remedy.

"We think, therefore, that neither the language nor the apparent
purpose of c. 262 of the Laws of 1901 require us to hold that that
act is a limitation of the jurisdiction of nlumClpal and police courts
under R. S., ¢. 91, § 56.

Exccpttons overruled.
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1.

Rurus ¥. PIERCE vs. INHABITANTS OF GREENFIELD.
Penobseot.  Opinion April 11, 1902,
Towns. Debts.  Town Orders. Ratification. Ividence.

An action will not lie against a town for money loaned its officers upon
the credit of the town, but without its previous authorization, although
the money so loaned be applied to payment of its debts and liabilities,
unless the town subsequently ratifies the act.

The question of ratification is not irrevocably disposed of by one or more
refusals of the town to ratify, upon the question being presented. The
town may yet ratify at a subsequent meeting duly called and held, and
such ratification will be binding.

The town itself, however, cannot authorize nor lawfully ratify a borrow-
ing of money for any purpose not within its municipal duties and pur-
poses, and the burden of proof is upon a plaintiff relying upon such
authorization or ratification, to show aflirmatively that the money was in
fact borrowed for a valid municipal purpose.

Evidence that the money was borrowed to pay a town order, which order
was the last of a large series of renewals of orders extending back some
thirty years, which successive orders had during that time often been
reported to the town as outstanding and valid, and had never been
objected to or questioned by the town,—is sufficient to sustain the plain-
tiff’s burden of proving that the original debt was incurred for a valid
purpose and hence that the borrowing to pay the last order was for a valid
purpose.

On report. Judgment for plaintiff.
Assumpsit for money lent by the plaintiff to the town of Greentield

upon a town order. There were special counts upon the order, also
counts for money lent and advanced, money due upon account stated
and for money had and received. Plea, the general issue.

The facts appear in the opinion.
L. C. Stearns and G. T. Sewall, for plaintiff.
P. H. Gillin and T. B. Towle, for defendant.
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Srrrine: Wiswenn, C. J., EMErRY, WHITEHOUSE, STROUT, FoG-
LER, JJ.

FoGcLer, J. This is an action of assumpsit to recover for money
loaned by the plaintift' to the defendant town upon a town order.
The declaration contains special counts upon such order, and also
counts for money lent and advanced, for money due upon an account
stated, and for money had and received. Plea, the general issue.

The case comes to this court upon report.

The order declared upon, introduced by the plaintiff) is of the
following tenor:

$440. (}rcellﬁcl(l, March 25, 1893.

To James Doyle, Town Treasurer, or his successor—  Pay to R.
I%. Pierce four hundred and forty dollars it being for balance of town
order No. 52 for the year 1893. M. C. White, Jere Avery, Select-
men of Greenfield.

No. 67.

Indorsed: Accepted James Doyle Tr. Rec’d on the within one
years interest (26.40) to March 25, 1894. Recd’d on the within 2
years int. 52.80 to March 25, 1896.

It appears by the report that in March, 1893, Mr. Arthur B.
Godfrey was the holder of two town orders, numbers 69 and 70
respectively, drawn by the selectmen of Greenfield and payable to
Mr. Godfrey, the amount of which aggregated $694.35. These
orders were written on the same paper never having been separated,
and on that account are referred to in the report as the ¢double
orders.” Both orders bore date of Oct. 20, 1886. Order number
69 was for $300, and stated upon its face “being for part of old
order taken up, No. 67, given in the year 1880.”

Order numbered 70 was for $394.35 and stated upon its face «it
being for part of old order taken up No. 67 given for the year 1880.”

March 24, 1893, Mr. Godfrey presented the orders above named
to the town officers for payment. There was no money in the town
treasury from which payment could be made. There was, however,
in the hands of the tax collector of the town the sum of $94 which
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was paid to Mr. Godfrey and indorsed on order number 70. Mr.
White, chairman of the board of selectmen, then paid to Mr. Godfrey
of his own money $600.75, the balance due on the “double” orders,
and received the orders from Mr. White.

Mr. White testifies that he bought the orders of Mr. Godfrey
and the $600.35 was in payment thereof, while his counsel contends
that the fact and circumstances show rather that the money was paid
by Mr. White as an advancement to the town. We do not think,
for reasons to be hereafter given, that it is material which of the
positions is correct.

After the payment to Mr. Godfrey of the amount of his orders,
the selectmen requested a loan of $600.75 from the plaintiff with
which to pay the amount paid by Mr. White, and an order for that
amount payable to the plaintiff was drawn and signed by the select-
men, but before its delivery to the plaintiff’ the town paid Mr. White
$160.35, leaving a balance of $440, and the order drawn in favor
of the plaintiff was cancelled. The selectmen thereupon drew and’
signed the order in suit which was delivered to the plaintiff, who
paid into the hands of Mr. White the sum of $440. This sum was
not paid into the town treasury, but was retained by Mr. White in
payment of the balance due him on the amount paid to him by
Mr. Godfrey.

At the annual town meeting of the legal voters of the town of
Greenfield duly called, held on the 29th day of March, 1897, under
an article in the warrant “to see if the town will ratify the follow-
ing orders: Order No. 67, dated March 20, A. D. 1893, payable to
Rufus F. Pierce for four hundred and fifty dollars,” the town voted
not to pay R. F. Pierce’s order.

Again at a special town meeting of the legal voters of Greenfield,
- duly called and notified, under an article in the warrant to see if the
town will ratify certain orders drawn by the selectmen of the town
upon the treasurer thereof as follows: “An order dated November
25, A. D. 1893, for four hundred and fifty dollars payable to R. F.
Pierce numbered 67,” it was voted not to pay R. F. Pierce’s order
numbered 67.

At a special meeting of the voters of the town, duly called and
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notified, held on the 6th day of December, 1897, under an article in
the warrant, “To sce if said town will ratify certain orders drawn
by the selectmen of said town upon the treasurer thereof, as follows :
An order dated Mareh 25, A. D. 1893 for four hundred and fifty
dollars payable to R. F. Pierce numbered 67,77 it was voted to pay
R. F. Pierce order.

It is the law of this State, settled by a line of decisions, summa-
rized in Lov¢joy v. Foweroft, 91 Maine, 367, that an action will not
lie against a town for money loaned to its officers upon the supposed
credit of the town, but without the anthority of the town, although
the money so loaned be applied to the debts and liabilities of the
town, unless the town make the act valid by its subsequent ratifica-
tion.  Pearsons v. Monmouth, 70 Maine, 262 5 Lincoln v, Stoclton, 75
Maine, 141 ; Otis v. Stockton, 76 Maine, 506 ; Brown v, Winterport,
79 Maine, 305; Hurd v. St. Albans, 81 Maine, 343 ; Lovejoy v.
Foxeroft, supra.

To maintain an action for money borrowed by the officers. of a
town without authority, the plaintiff must prove affirmatively three
propositions.  1st. That the money was in fact loaned to the town
officers upon the credit of the town as for the town.  2nd. That the
money 80 obtained was either paid into the town treasury or was
applied in fact to the discharge of lawful liabilitics of the town to
that extent.  3rd. That the town has ratified the action of the town
officers in so borrowing and applying the money.  Brown v. Winter-
port, supra.

In the case at bar it ix not denied that the plaintiff loaned his
money to the selectmen of the town of Greenfield on the supposed
credit of the town. It is not contended that the selectmen were
authorized by the town to borrow the money.

Assuming that the money so borrowed was applied to the payment
and extinguishment of a liability of the town, has the town ratified
by its corporate vote the action of’ the selectmen in borrowing and
applying the money?  The town at a special meeting under a proper
article voted to pay the order.  We think this vote was an cffectual
ratification of the acts of the selectmen in borrowing and applying
the money, provided the money was applied for a purpose within the

VOL. XCVI 23
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scope of the corporate powers of the town.,  Brown v. Winterport,
supra. '

Nor do we think, as contended by the counsel for the defendants,
that the former votes, “not to pay,” preclude the town from a sub-
sequent ratification (at least until the former votes shall have been
rescinded). It is true, that when a town has once ratified the unau-
thorized acts of its selectmen it cannot subsequently rescind such
vote. The reason is that the ratification relates back to the trans-
action. The vote of ratification at once applies to the act and adopts
it as the act of the town. The act is as binding on the town, as if
the vote were prior in time to the act. A ratification after the act is
as potent as authority before the act.  Brown v. Winterport, supra,

These reasons do not exist when the town votes “not to pay.” In
the case at bar, before such votes, the plaintift had no legal claim
against the town; the town was under no legal obligation to the
plaintiff.  Those votes did not affect the parties in the Ieast.  The
positions were not changed by the votes, but each is left in statu
quo.  Notwithstanding those votes we think the voters of the town,
upon reflection, or upon further information, retained the powers to
-atify the acts of’ the selectmen, :

The question now arises whether the selectmen applied the money
borrowed of the plaintift to the payment of lawful debts or liabilities
of the town.

When the selectman White received the money, he turned the
“double order,” the Godfrey order, over to the town treasurer as paid,
and it was cancelled.  I'rom this it is apparent that the money was
in fact applied to the payment of the balance of that order, and
effected its surrender, cancellation and extinguishment. That the
money was paid directly to the holder of the order instead of being
first paid to the town treasurer, and then by him to the holder of the
order, is immaterial, since the effect was the same. The question
therefore is practically this, was the “double order,” or Godfrey
order, thus paid with the plaintiff’s money or the claim it represented,
a valid claim against the town?

From the evidence we gather that the “double order,” or Godfrey
order, was the remnant residuum of a long succession of orders some
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of which were issued as far back as 1859.  There seems to have been
a series of town orders issued at various times, in and after 1859, to
one Blake and to different persons of the Godfrey family. These at
different times had been partially paid, but mainly taken up by new
orders. At various times, also, various Blake and Godfrey orders
were consolidated by being taken up and one new order issued for
them. It seems to have been the purpose of the town: to take up the
Blake orders and to convert its indebtedness on these orders into the
Godfrey orders, and to reduce the number of these orders into larger
orders less in number.

The town records in this case do not, except in a few instances,
disclose for what municipal purposes the original orders were issued.
In a few instances it is recited on the order book in 1863, that the
order was given on account of relief to familics of voluntecr soldiers.
It appears, however, that at the special town meeting of Sept. 1876,
alled “to see if' the town will authorize the selectmen to hire money
to pay on outstanding debts,” it was voted “to instruct the select-
men to hire money to pay the Blake and Godfrey orders, so-called,
and to have the town to pay the interest on said money annually.”
[t further appears that at various town mectings, after 1876 down
to 1882 inclusive, the seleetmen reported the Godfrey orders by name
as part of the indebtedness of the town.  These reports were usually
formally aceepted by the town and do not appear to have ever been
questioned.  After 1882, the gross amount of the town’s indebt-
edness is reported, reference being made to former reports.  The
amounts thus reported necessarily included the Godfrey orders to
account for the amount. At these various meetings votes were
passed to raise various small sums of money to pay on town debts.

In the absence of opposing evidence we think these repeated recog-
nitions of these orders by the town officers and the town meetings,
as representing a valid indebtedness, justify the court in finding
that they did in fact represent such indebtedness. Brown v. Win-
terport, 79 Maine, 305 ; Lov¢joy v. Foweroft, 91 Maine, 367. It is
true, there is little or no record evidence of the purpose for which the
first orders in the series were issued. There is something, however,
in the legal maxim “omnia rite acta presumuntur.”  There is some
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presumption that the town officers and inhabitants of that day knew
the facts, and would not have issued and approved the orders for an
illegal purpose. There is also some presumption that the imme-
diately succeeding town officers and inhabitants would not have
renewed the orders without inquiry into their origin.  There is some
presumption that had their origin been illegal some officer or inhab-
itant at the time of their issuance or their renewals, would have
challenged them. These presumptions have some weight as evi-
dence, and sufficient weight to sustain the plaintift”s burden of proof
in the absence of all evidence to the contrary.

It is claimed by the town that the various renewals of the suc-
cessive orders by the selectmen were never authorized by the town,
and hence the orders in renewal were invalid. This defense could
perhaps have been effectually interposed to actions upon those orders,
but the original indebtedness would have remained. The town could
have ratified the previously unauthorized renewals and even if it has
never done so formerly by express vote, it has now expressly ratified
the issuance of this final order which closed the series. This ratifica-
tion is sufficient to now bind the town to pay it, whatever the irregu-
larities or omissions in the issuance of the prior orders, it being
found by the court from the evidence that the first orders were
issued for valid municipal purposes.

Judgment for the plaintiff for $440 and interest
Sfrom March 25, 1896.
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JaMes LuMspex, In Equity, os. Joux W. Maxson, and others.

Somerset. Opinion April 11, 1902.
Mortgage.  Assignment.  Discharge. Tender. Redemption. R. S., ¢. 90, 4 15.

1. The purchaser of an equity of redemption cannot require the mortgagee
or his assignee to assign the mortgage and mortgage debt to him upon
being tendered the amount thereof. The only duty of the mortgagee or
his assignee upon being tendered the amount of the debt is to discharge
or cancel the mortgage. )

2. That the assignee of the mortgage has agreed with the original mortgagor
to purchase the mortgage and forecloseit, and, if not redeemed, to after-
ward convey the property to him upon agreed terms, does not entitle the
purchaser from the mortgagor to have the mmortgage and debt assigned to
him.

3. A bill in equity cannot be maintained to redeem from a mortgage with-
out a previous tender of performance of the condition of the mortgage or
proof of facts lawfully excusing the omission of such tender. The bill

. itself must contain allegations of such previous tender or of such facts as
will lawfully excuse the omission to so tender.

4. A tender to the mortgagee or his assignee of the amount due upon the
mortgage coupled, however, with the demand and condition that the
mortgage shall be assigned to the person proffering the money, is not a
sufficient tender of performance. The tender must be unconditional or at
least accompanied only by a demand for a discharge or cancellation of the
mortgage.

5. When the bill contains no allegations of lawful tender of performance
nor of any facts lawfully excusing the omission, the bill cannot be main-
tained as a bill to redeem ; but when such facts may perhaps exist, it may
be dismissed without prejudice.

On report.  Bill dismissed without prejudice.

Bill in equity, heard on bill, answers and proofs, praying, among
other things, that the defendant Manson may be required to assign
the mortgages and the notes thereby secured, held by him, to the
plaintiff.

The case appears in the opinion.

A. K. Butler and L. L. Walton, for plaintiff.

J. W. Manson and G. H. Morse, for defendants.



358 LUMSDEN v. MANSON. [96

Sirring:  Wiswenn, C. J., EMERy, WHITEHOUSE, STROUT,
PeaBoDY, JJ.

EMmERY, J. This cquity case was submitted on report of bill,
answers and evidenee, and, of course, as to the facts found we simply
state them without giving any reasons for such finding. So far as
material for an exposition of the questions of law involved, we think
the facts found may be briefly stated as follows:

The defendant, Samuel Whittemore, being then the owner of the
parcel of real estate described in the bill, mortgaged it on July 3,
1890, to one Warren Loomis to sceure his debt and promissory note
of that date to Toomis. The defendant Ella M. Whittemore, wife
of - Samuel, joined in the exceution of this mortgage by releasing
dower. ' ,

November 24, 1898, Samuel Whittemore conveyed to his wife
Ella, one undivided half of the deseribed parcel of real estate by
deed duly recorded the same day.  February 9, 1900, Samuel quit-
claimed all the described real estate to his wife by deed duly recorded
on that day.

August 7, 1897, before the first deed from Samuel Whittemore
to his wife, he was indebted to one Merrill, who on the 23rd day of
January, 1899, (after the first but before the second conveyance to the
wife) began suit against Samuel on that indebtedness, and on that day
attached all his interest in real estate. Merrill recovered judgment
in that suit on January 18, 1900, and on the 19th day of March,
1900, he caused all Samuel Whittemore’s interest in this real estate
to be sold upon execution, at which sale the plaintiff Lumsden became
the purchaser and received the sherift’s deced.

In the meantime the wife, IElla Whittemore, consulted the other
defendant, John W. Manson, an attorney at law, as to her interest in
the real estate. Manson thereupon purchased the mortgage debt
and security of the mortgagee, Loomis, and took an assignment of
both to himself. He did this with his own money and not upon
Mrs. Whittemore’s credit, though it was done at her request and
with the verbal understanding that if' the mortgage was not redeemed
before foreclosure perfected, he would nevertheless quit-claim the
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premises to her upon being paid for his services and advances with
interest.  There was no understanding, however, that Mrs. Whitte-
more was bound to repay him the money he paid for the mortgage.
Manson relied entirely on the mortgaged property for that.

The plaintiff Lumsden, having thus aequired the title of Samuel
Whittemore in the premises and claiming his title thus acquired to
be better than the title of Ella the wife, but apparently thinking
there might be a question as to that, tendered to Manson the assignec
of the Loomis mortgage the full amount due thereon, but demanded
an assignment of the mortgage to himself.  This Manson refused to
do, but did offer to effectually discharge the mortgage. The plaintift
was not content with a mere release or discharge, and coupled with
his tender a demand for an assignment. This bill in equity was
then begun against Samuel and Klla Whittemore and Mr. Manson,
for the purpose of procuring an assignment of the mortgage from
Manson, and for the further purpose of removing from the plain-
tiff”s title the cloud of Mrs. Whittemore’s claim under the convey-
ances to her,  Many other matters of fact were alleged and proved,
but those above stated arve all that are necessary for an exposition
of the law of the case.

I.  We have first to consider the plaintiff’s rights against Manson
as the assignee and owner of the mortgage debt and security, ignor-
ing for the present the relations between Manson and the other
defendants.

In cases where the party paying the mortgage debt is entitled to
the benefit of the security by way of subrogation, as in the case of a
surety, it may be that an equity court, to more casily and readily
cffectuate the subrogation, can require the mortgage sccurity to be
assigned instead of cancelled.  So where one buys property as free
from mortgage, the vendor agreeing to pay the mortgage debt, if the
purchaser is himsclf obliged to pay the debt to save his property,
it may be he would be entitled to an assignment of the mortgage. In
such cases the party thus paying the debt to save his own property
acquires by such payment a claim against the mortgagor or debtor,
for reimbursement and is entitled in equity to have and to hold the
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original mortgage as sceurity for that claim.  We have, however, no
occasion here to say what is the law in such cases. ‘

But in this case before us the plaintiff was not a surety, nor guar-
antor.  He was under no liability to, or for, the mortgagor or his
wife; nor was he a ereditor of cither ; nor was cither of them in any
way bound to himi to pay the mortgage debt. At the most, he was a
mere purchaser and owner of the equity of redemption, without
acquiring any claims against the mortgagor or his grantees.  He
acquired, not the land itself free of mortgage, but a mere right to
redeem the land from the mortgage.  This right of redemption was
not a right to acquire and hold the mortgage. It was merely a right
to free the property from the mortgage, to remove or extinguish the
mortgage and hold the property free from it.  Mr. Manson, the
owner of the mortgage, was not bound to consider the conflicting
claims of the plaintiff and Mr. and Mrs. Whittemore, nor to aid one
more than another.  He was not bound to scll or assign his mort-
gage to either.  Ie was only bound to remove or extinguigh the
mortgage by proper cancellation, when the mortgage debt was paid
or tendered him by the owner of the equity of redemption.  Jones
on Mortgages, § 792 ; Butler s, Tuylor, 5 Gray, 455 ; FEllsworth v.
Lockicood, 42 N. Y. 89; Jlubbard v. Ascutney Co., 20 Vi, 402,
The language of our statute R. S, e. 90, § 15, that the court may
compel the mortgagor “to release to him (the owner of the equity of
redemption ) all his right and title” in the mortgaged premises does
not imply an assignment of the mortgage, but only its release or
removal.

The plaintift’ contends, however, that Manson bought the property
for Mrs. Whittemore and holds it in trust for her, and will assign or
convey it to her upon heing paid by her for his services and ad-
vances 3 that they thus conspired to hinder him from redeeming or
otherwise to obtain an advantage over him.  If this be so, we do not
sce how that enlarges the plaintift’s rights. If Mrs, Whittemore
had purchased and taken an assignment of the mortgage in her own
name with her own money, we do not sce why she would have been
obliged to assign the mortgage to the plaintiff. It the plaintiff’ pays
the mortgage debt there will be no mortgage for Manson to assign to
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Mrs. Whittemore. If the plaintiff does not pay the mortgage debt,
he has no cause to complain of any disposition Mangon may choose to
make of his interest or titlee. However much it might be to the
advantage of the plaintiff to purchase and hold the mortgage as a
subsisting mortgage against Mrs. Whittemore, we do not sce that he
has acquired the right to do so. He cannot compel Mr. Manson to
assign to him nor can he restrain him (except by payment of the
debt ) from assigning to Mrs. Whittemore if he chooses.

I1.  The bill not being sustainable to compel an assignment of the
mortgage, can it be sustained as a bill to redeem? In this State no
bill in equity can be sustained for the redemption of mortgaged real
estate without a performance or tender of performance of the eondi-
tion of the mortgage, or the existence of facts preventing or hindering
such performance or tender. The bill itself must contain an allega-
tion of such performance or tender, or of such facts as will excuse
non-performance or non-tender. The mortgagor has no occasion to
invoke the equity power of the court until he has performed or
tendered performance of the condition or been prevented from so
doing. He has no cause of complaint until then and the refusal of
the mortgagee to release. It is his equitable as well as his legal duty
to perform or tender performance, or show cause why he cannot, if he
would have the mortgage discharged. He must do equity before he
invokes equity.  Wing v. Ayer, 56 Maine, 138; Dinsmore v. Savage,
68 Maine, 191.

In this case there was a tender of a sum of money equal to the full
amount of the mortgage debt,  The bill was filed immediately after
this tender, and the defendant Manson makes no point that the tender,
such as it was, has not been kept good. The money was tendered,
however, not in payment of the mortgage debt, but practically only
for its purchasc; not for an extinguishment of the mortgage incum-
brance, but for acquiring it and keeping it in existence.  Mr. Manson
offered to aceept the money as a performance of the condition of the
mortgage, and to at once effectually discharge the mortgage. As
already explained this was all the defendant Manson was bound to do,
but the plaintiff would not part with the money on those terms, but
only for an assignment. Clearly there was in this no performance
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nor tender of performance of the condition of the mortgage such as
the law requires as a preliminary to a bill to redeem. Burvill v.
LParsons, 73 Maine, 286; Munro v. Barton, 95 Maine, 262; Holton
v. Brown, 18 Vt. 224; Richardson v. Boston Chemical Laboratory,
9 Met. 42. Nor arc there in the bill any allegations of matters
of fact showing any lawful excuse for non-performance. Doubt in
the mind of the plaintiff as to whether he could sustain his title to
the equity of redemption against the claim of the wife under her deeds
does not of course increase his rights against the mortgagee, nor the
duty of the mortgagee as to him. Notwithstanding such doubts,
he was no more than the owner of the equity of redemption, bound to
perform or tender performance of the condition of the mortgage
(unless prevented) before asking for a release of' the mortgage.  This
he has not done, nor shown any excuse for not doing, and hence can-
not maintain this bill as a bill to redeem.

IIT. The plaintiff further asks for relief by way of a deerce
removing the cloud from his title caused by the claims of the
defendant Klla M. Whittemore under deeds from Samuel Whitte-
more.  The plaintiff, however, is not in possession of the real estate
and has never had possession, so far as appears, and hence has no
occasion to resort to the equity powers of the court to clear his title.
No reason is shown why he cannot enforee all his rights against
cither of the Whittemores, and have determined all guestions of title
between him and them, by actions at law.

~ IV. The plaintiff has not shown any right to any relief under
this bill; but as he may in {fact have some equitable rights in
the matter not yet disclosed which the unqualified dismissal of this
bill might embarrass, we think the dismissal may properly be with-
out prejudice.

DBill dismissed without prrejudice.  One bill of

costs for vespondents.
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Srark vs. CLEVELAND (GROVER.
Cumberland.  Opinion April 11, 1902,
Lovidence.  Confessions.  Practice.

The rule in this state governing the admission in evidence of extra-
judicial statements of the respondent in a criminal trial is, that they are
admissible unless it appears they were prompted by some hope of a per-
sonal benefit or fear of a personal loss of a temporal nature, excited by
some other person apparently having some power or influence to bring
about the benelfit or loss.

Whether the statements of a respondent offered in evidence in a criminal
trial were voluntary, or were prompted by such hope or fear excited by a
third person as above stated, is itself a question of fact to be determined
by the presiding justice at the trial from the evidence adduced to him on
that issue. The law court will not reverse his decision upon that question
of fact, at least until it is made_to appear that the contrary decision is the
only possible one in reason.

1eld ; that the decision of the presiding justice that the statements were
voluntary, and therefore admissible in evidence, does not scem to be
without evidence or reason.

Exceptions by defendant.  Overruled.

The defendanit was indicted, tried and found guilty under R. S., of
b bl .) )

Maine, . 119, § 1, for wilfully and maliciously sctting fire to the
dwelling-house of” another with intent to burn and burning the same

in the night time.  The defendant took exceptions to the rulings of

the presiding justice in admitting the testimony of two witnesses as

to a confession made to them by the respondent, on the ground that

the confessions were obtained by inducements or threats and were

therefore not voluntary.

L. T. Whitehouse, county attorney, for state.
0. H. Gulliver, for defendant.
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SrrriNG: Wiswenn, C. J., EMERY, WHITEHOUSE, STROUT,
Prasovy, JJ.

EMERY, J.  The exceptions in this case raise the question of the
legal admissibility in evidence of extrajudicial confessions by the
respondent in a trial for erime.  The decided cases upon this question
are so numerous and conflicting that it is useless to attempt their
consideration. They vary in different jurisdictions, and also from time
to time in the same jurisdiction. Hence we shall content ourselves
with the statement of a few principles and with few citations.

Confessions by the respondent that he committed the offense for
which he is being tried have prima facie some probative force, and
hence as a general rule are admissible in evidence against him.  The
value of such evidence is of course wholly for the jury. When, how-
ever, the confession was made under such circumstances as show that
it was extorted from the respondent by some threat, or drawn from
him by some promise, and was made to avoid the evil threatened, or
to obtain the good promised, rather than from a desire to relieve his
conscience or to state the truth, it is regarded by the law as involun-
tary and hence not to be used against him.  This rule of exclusion
was adopted, not because such a confession has no probative force at
all, but rather out of tenderncss for the respondent in view of his
unfavorable and even dangerous position. In earlier days when
the respondent could not have counsel and could not testify in his
own behalf, the courts were ordinarily and properly quite strict in
keeping from the jury evidence of confessions when there was any
reasonable doubt of their being voluntary.  Since the respondent is
now allowed counsel, and is also allowed to testify in explanation of
his acts and statements, there is less reason for such restrictions and
more may be left to the jury as to the probative foree of such con-
fessions. '

In this state in State v. Grant, 22 Maine, 171, this court quoted
the old rule of exclusion laid down by Warickshall’s case, 1 Leach,
298, and then said apparently with approval, ¢ This rule appears to
have been limited by subsequent cases, so that there must appear to
be some fear of personal injury, or hope of personal benefit of a
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temporal nature, to exclude the confession.”  In  that case the
respondent was told that he had better confess in order to save his'
brother from jail, but no assurance was given him that he, himself,
would fare any better by confessing. A confession thus made was
held admissible.  The statement of' the rule above quoted from State
v. Glrant, was approved in Commowwealth v. Morey, 1 Gray, 461. 1In
a later case in Maine, State v. Gilman, 51 Maine, 206, 223, this
court again said, concerning the rule of exclusion of statements made
by a respondent: “The true test of admissibility in this class of
mses is, was the statement offered in evidence made voluntarily,
without compulsion? If this proposition be answered in the affirma-
tive then the statement is clearly admissible in principle; bui if' not
voluntary, if obtained by any degree of coercion, then it must be
rejected.”  In 1 Greenl. v, 219, it is said, ¢ The material inquiry,
therefore, is whether the confession has been obtained by the influ-
ence of hope or fear applied by a third person to the prisoner’s
mind.”

To make a confession voluntary in the legal sense, it is not neces-
sary that it should be volunteered, or made without request or inter-
rogatory. It is voluntary, though made in answer to questions or
even solicitations, it it be made from the free, unrestrained will of
the respondent.  Again, the constraint to make a confession involun-
tary must come from without, be imposed by some other person
apparently vested with power to punish or reward. Ience if with-
out such outside interference the respondent himself” reasons that he
better confess simply in order to avoid some temporal evil impending
over him or to obtain some temporal personal good, his confession is
still voluntary, being from his unconstrained will.  The foregoing
we think is a sufficient exposition of the law of this state applicable
to this case.

But the question whether a particular confession offered in evi-
dence was voluntary or was obtained by constraint or coercion as
above defined, is not a question of law. It is to be determined by
evidence.  The evidence upon this issue may be conflicting and con-

fused. Even when the evidence is uncontradicted, different inferences
may often be drawn from it by different men and each inference be
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logically possible. Hence, the question must be determined by the
presiding justice as a question of fact. In 1 Greenl. Ev. 219, it is
stated that the matter rests wholly in the discretion of the judge.
Upon exceptions to his opinion on this question the law court should
not reverse his decision merely because it would itself have come to a
different conclusion, but only when the circumstances are such that
it can say as matter of law, that the confession was not voluntary in
the legal sense. It will regard the findings of the presiding justice
upon this question of fact, as it does the findings of a jury upon ques-
tions of negligence, as entitled to stand unless the contrary inference
is the only reasonable one.  For the law court to set aside a verdict
of conviction merely because it differs from the presiding justice upon
a preliminary question of fact which must neeessarily be decided by
him, would cause intolerable delays and expense in the enforcement
of the criminal law. At the second trial the evidence upon this pre-
liminary question might be very different from that at the first trial
and require a new decision upon the new evidenee, subject to be set
aside by the law court, and so on until it shall happen that the trial
judge and the reviewing judges agree in their views of the same
evidence.

It should be remembered that if' the presiding justice does err in
his finding of fact and admits the confession in evidence, when the
justices of the law court would not, the respondent can then appeal
to the jury to exclude it from consideration as improperly obtained,
and can show all the circumstances tending to destroy or weaken its
probative power.  He can also require the presiding justice to
instruct the jury it should not give credit to the confession if thus
improperly obtained. : :

In Commonwealth v. Preece, 140 Mass. 276, the court said:
“When a confession is offered in evidence the question whether it is
voluntary is to be decided by the presiding justice.  If he is satisfied
that it is voluntary it is admissible; otherwise it should be excluded.”
After reviewing the cvidence the court further said: ¢As the evi-
dence was conflicting we cannot say as matter of law that the deci-
sion of the presiding justice admitting the evidence was erroneous.”
In Commonwealth v. Culver, 126 Mass. 464, it was held that upon
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this preliminary question the presiding justice was bound to hear evi-
dence offered by the respondent as well as the evidence offered by the
state. '

It remains to apply these legal principles to the case at bar. The
respondent was arrested and indicted for setting fire to the dwelling-
house of Mrs. McKeen. After the constable had arrested the
respondent, he drove with him to the selectmen’s office and called out
the chairman of the board. On the chairman reaching the carriage,
the constable said “This is the boy that set the fire.””  The selectman
said “Did you set this fire, Cleve?” He answered that he did. The
selectman then asked how he did it, and he answered that he wanted
to get even with Mrs. McKeen. The next day the insurance com-
missioner, Mr. Carr, in company with the selectman and the con-
stable, visited the respondent in his room in the police station, and
after introducing himself told him he was under no obligation to
make any statement. The respondent answered “That is all right,
I committed the crime and I know I have got to be punished for it.””

It is not contended that at either of these interviews anything was
said in the way of threat or promise to induce a confession of guilt ;
but the respondent does contend that these confessions were directly
induced by threats and promises made by the constable at the time of
the arrest.  The only cvidence as to these is from the constable him-
self.  Upon cross-examination he detailed his conversation with the
respondent as to his whereabouts at night during the weelk of the
fire, and on the night of the fire and ag to his trouble with Mrs.
McKeen, and then said, after respondent denied his guilt, “I told
him [ thought I had evidence enough of some matches he had
purchased and told him T didn’t think it would be any worse for |
him, if he done it, not to lie about it than it would to own up. And
we talked along a little while and he says, “Everybody in Brunswick
dislikes me. I don’t care what happens to me. I might just as
well own up that I set the fire.”” The constable also testified that
he might have said to the respondent that it would be better for him
to tell the truth, that he used the words “I don’t want you to lie to
me; I want you to tell me the truth.” The constable vigorously
denied that he made any threats or promises of what would or might
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happen to the respondent in case he denied or admitted his guilt.

The presiding justice excluded from the jury the confession thus
made to the constable, but admitted the confessions made to the
chairman of the selectmen and to the insurance commissioner. The
ruling admitting those confessions was of course based on his finding
as matter of fact that they were not made as the result of any
threats or promises made by the constable which constrained the free
will of the respondent.

When it is remembered that in the absence of evidence all con-
fessions are presumed to be voluntary, and the burden is on the
respondent to rebut that presumption by evidence, we cannot be
expected to say, upon this evidence and against the finding of the
presiding justice, that his inference from the cvidence was logically
impossible, that as matter of law the confessions admitted were the
result of threats or promises of a temporal nature.

Fzceptions overvuled.  Judgment for the state.

INgasrraxts orF Krrrery wvs. Crarnes C. Dixox.
York. Opinion April 14, 1902.

Insane Hospital.  Commitment.  Certificate.  R. S., c. 143, 43 13, 21, 34.

I. To maintain an action, to recover of a husband expenses paid by the
town for the support of his insane wife in the insane hogpital, the plaintiff
must show that in the commitment to the hospital the requirements of the
statute were fully complied with.

X

2. The statute requires that ‘‘the evidence and certificate of at least two
respeetable physicians, based upon due inquiry and personal examination
of the person to whom insanity is inputed”” must be had.

3. Held; that a certificate of the physicians is not enough —they must be

examined as witnesses by the municipal officers, and testify from actual

examination of the patient. ‘

Where there is no evidence that any physicians gave evidence before the
municipal officers, and their certificate does not state that they had made
““ due inquiry and personal examination of the person,” the statute require-
ment is not complied with; and no action can be maintained.

e
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5. For aught that appears, they may have given their certificate upon hear-
say information, and have never seen the patient. In a matter as impor-
tant as the determination that a person is insane, and depriving such
person of his or her liberty, all the investigation and evidence required by
the statute should be had before a commitment can legally be ordered,
and the record should show it aflirmatively. It does not so appear here.
The nonsuit was rightly ordered.

Exceptions by plaintiff.  Overruled.

This was an action to recover of the defendant money paid by the
plaintiffs to the Maine Insane Hospital for the support therein of  his
wife, an insane person committed to said hospital by the selectmen
of said Kittery. It was admitted by defendant that his wife was
insane when committed, and that the defendant was then, and is still
resident in said Kittery, and that the plaintiffs had paid to said
hospital the money sued for.

The plaintifts put in evidence the following copies of the papers
from the sclectmen accompanying the commitment and left on file
at said hospital relating to said commitment.

Said copies of papers put in evidence were admitted to be true
copies of the originals and to have the same effect as evidence as the
originals themselves.

The court ordered a nonsuit and the plaintiffs excepted to its rul-
ing.

STATE OF MAINE.
To THE SUPERINTENDENT OF THE MAINE Ixsane Hosrirarn:

Whereas, the undersigned, selectmen of the town of Kittery, in
the county of York, this day, on complaint to us made, in writing,
by (a) Frank E. Rowell, Justice of the Peace, the town of Kittery,
in said county, who bears the relationship of —————— to (b)
Amanda Dixon, of said town of Kittery, who therein says that said
(b) Amanda Dixon is insane, and is a proper subject for said hospital,
made due inquiry into the condition of said (b) Amanda Dixon, and
called before us such testimony as was necessary to a full under-
standing of the case; whereupon it appeared to us that said (b)
Amanda Dixon, was insane, and we were of the opinion that the
safety and comfort of said (b) Amanda Dixon, and others interested,

voL, XcovI 24
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would be promoted by a residence in said hospital, and accordingly
determined that said (b) Amanda Dixon, be sent forthwith to said
Institution.

We therefore certify, that said (b) Amanda Dixon, is insane, and
that she was residing, commorant, and found in the town of Kittery,
aforesaid, at the time of arrest and examination aforesaid; and you
the said superintendent, are hereby ordered and required to receive
said (b) Amanda Dixon, into said hospital, and detain her in your
care until she shall become of sound mind, or be otherwise discharged
by order of law, or by the Superintendent, or Trustees.

Given under our hands, at said Kittery, this fifteenth day of July,
in the year of our Lord one thousand eight hundred and eighty-

seven,
FraxkrLin H. Boxp, | Selectmen of

Mark C. FErxaLp, { Kittery.

a, Complainant’s name. b, name of person to be committed.

PrYs1c1ANS’ CERTIFICATE OF INSANITY.

We, the undersigned, practicing physicians in the town of Kittery,
and State of Maine, have examined into the state of health and mental
condition of Mrs. Amanda Dixon, of said town, and we herchy certify
that in our opinion she is insane.

W. F. WENTtworTH, M. D.
A. W. JoHNSsON, M. D.
Dated Kittery, this 15th day of July, 1887.
A true copy.
Attest, C. F. PErry, Clerk.
July 15, 1887.
To tHE TRUSTEES OF THE MAINE INsaNE HosPITAL:

The undersigned, selectmen of Kittery, hereby certify that Amanda
Dixon, has not property or means sufficient to pay her board at the
hospital, or relations liable by law for her support, of sufficient
ability to pay the same.

FrangLIN H. Boxp, | Selectmen of
Magrk C., FERNALD, } Kittery.
J. M. Goodwin, for plaintiff. l
S. W. Emery, for defendant,
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SirriNe:  Wiswenn, C. J., EMiERY, WHITEHOUSE, SAVAGE,
Strout, Jd.

Strout, J. Plaintiff claims to recover of defendant a sum of
money paid for the support of his wife in the insane hospital. She
was committed to that institution by the selectmen of plaintiff town,
and her expenses there have been paid by the plaintiff.

Section 21 of e. 143, R. S., provides that a town made chargeable
in the first instance and paying for the support of the insane person
at the hospital, may recover the amount paid from the insane, if able,
or ‘“from persons liable for his support.” Tt is not disputed that
defendant, the husband, was under a general liability for the support
of his wife. ~ But in the absence of any agreement on his part, or any
agency in her commitment, he can only be liable to the town which
has paid the bill at the hospital, where the officers of the town have
followed the statute in making the commitment.

In this case, two physicians gave a certificate, probably intended to
be such as required by § 34 of c. 143, and the municipal officers
made inquisition and gave the certificate intended to be such as is
mentioned in § 13 of that chapter, all which were forwarded to the
insane hospital. But it does not appear in this certificate, that the
municipal officers examined any physicians in regard to her condi-
tion. Section 34 expressly provides that “in all preliminary proceed-
ings for the commitment of any person to the hospital, the evidence
and certificate of at least two respectable physicians, based upon due
inquiry and personal examination of the person to whom insanity is
imputed, shall be required to establish the fact of insanity, and a
certified copy of the physicians’ certificate shall accompany the per-
son to be committed.” The certificate of the physicians is not
enough ; they must be examined as witnesses, and testify from actual
examination of the patient,—a wise precautionary provision.  Neples
v. Raymond, 72 Maine, 213,

Here, there is no evidence that any physicians gave evidence before
the municipal ofticers, nor does the certificate given by the physicians
state that they had made “due inquiry and personal examination of
the person,” as required by statute. TFor aught that appears they
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may have given their certificate upon hearsay information, and have
never secen Mrs. Dixon. In a matter as important as the determina-
tion that a person is insane, and depriving such person of his or her
liberty, all the investigation and evidence required by the statute
should be had before a commitment can legally be ordered, and the
record should show it affirmatively. It does not so appear here. The
commitment, therefore, was unauthorized,—the payment by the town
voluntary. From such payment no right of action arises against the
defendant. The nonsuit was rightly ordered.
Fxoceptions overruled.

Eriza J. Winrnovauny, Executrix,
S,

THE ATKINSON FURNISHING COMPANY.
Knox.  Opinion April 14, 1902,
Judgment.  Pleading.  Rent. R, S, eo 94, 4 10.

The law does not permit a party to bring one suit and recover damages for a
part of the injury resulting from a single breach of contract, and after
obtaining judgment and satisfaction for that, to institute another suit for
another part of the injury from the same cause.

In aformer suit plaintiff recovered judgment for the same breach of con-
tract complained of here, which has been paid. There was but one breach
of contract, and only one suit for that breach can be maintained.. In the
absence of fraud or concealment by defendant, which is not shown, plain-
tiff could have recovered her full damages in her first suit. If she neglected
to include therein all items which she could have recovered for, she cannot
subject the defendant to another action therefor. Held ; that the judg-
ment in the prior suit is a bar to this.

See Willoughby v. Atkinson Furnishing Co., 93 Maine, 185.

On report. Judgment for defendant.

Assumpsit to recover the sum of seven hundred and thirty-one
dollars and twenty-five cents, being the amount claimed by plaintift
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for loss of use and rent of a three-story brick building, situated in
Rockland, and being part of the testate estate of the late J. S. Wil-
loughby, deceased, late of said Rockland.

The case is stated in the opinion.

D. N. Mortland, for plaintiff.
C. E. and A. S. Littlefield, for defendant.

Sirring:  Wiswernn, C. J,, EMERy, WHITEHOUSE, STROUT,
SAVAGE, POWERS, JJ.

Strour, J.  Plaintiff’s testator, on the fifteenth day of August,
1893, leased to defendant, by a lease under secal, the ¢ Willoughby
block” in Rockland, for a term of three years from the first day of
September, 1893, “with the privilege at the end of said term of
releasing for a term of ten years or any part thereof at the same
yearly rental.”  On August 31, 1896, defendant exercised its option
to extend the term for three months, and gave the lessor written
notice thereof. Defendant continued its occupancy till December 1,
1896, when it vacated the premises and tendered the keys to the
lessor.  All rent up to December 1, 1896, has been paid.

The lease authorized defendant to remove whatever partitions in
the building they desired during their occupancy, ‘“provided said
company replace said partitions in as good condition as they find
them.” The defendant under this permission made extensive altera-
tions, but did not replace the partitions at the end of the term. This
constituted a breach of defendant’s obligation. It was one breach
cntire and indivisible. For this breach the lessor brought an action
of assumpsit on August 18, 1897, under the provisions of R. S, c.
94, § 10, which authorized ¢“sumg for rent on leases under seal or
otherwise, and claims for damages to premises rented” to be recov-
ered in that form of action, “on account annexed to the writ, specify-
ing the items and amount claimed.”  In that action the items speci-
fied in the account were rent for three months after the premises had
been vacated by defendant on December 1, 1896, and damages to the
block for not restoring the premises to their condition at date of
lease, and for cost of elevator put in by lessor, and cost of kremoving
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same. In that action the law court held that rent could not be
recovered after termination of the tenancy and vacation of the prem-
ises by the defendant, and that the claims in regard to the elevator
could not be upheld, but that the damages for not restoring the
building could be recovered.  Willowghby v. Atkinson Fuirnishing
Co., 93 Maine, 185. That action then proceeded to judgment, and
the lessor recovered as damages the sum of sixteen hundred and forty
dollars, which was paid by defendant before this suit was brought.

In the present suit, plaintiff’ sccks to recover from defendant loss
of rent, income and use of the Willoughby block, from November 30,
1896, to June 1, 1897, at the rental named in the lease, by reason
of its failure to restore the partitions and other changes made as per
agreement and lease.” To this claim the defendant pleads the former
suit and judgment as a bar.  We think it must be so regarded.

There was but one breach, the failure to restore the premises to
their former condition. The damages resulting from that breach,
included not only the cost of restoration, but any other loss incident
to and resulting from that breach. It could and should have been
included in the first suit brought by the lessor. There was no con-
cealment of any portion of the loss. 'Whatever injury resulted from
the defendant’s failure to perform its obligations, was as well known
when that suit was brought, as it is now. The law does not permit
a party to bring onc suit and recover damages for a part of the injury
resulting from a single breach of a contract, and after obtaining
judgment and satisfaction for that, to institute another suit for
another part of the injury from the same cause. If it did, litigation
would be interminable.

If plaintiff failed to specify or prove in the first suit all the items
of his damage, from carelessness or neglect, he must abide the result.
He cannot have another action for the omitted part. He has had one
recovery for the same breach complained of here. Smith v. Way, 9
Allen, 472 ; Stevens v, Tuite, 104 Mass. 328 ; Doran v. Cohen, 147
Mass. 342; Ware v. Percival, 61 Maine, 391, 14 Am. Rep. 565;
Blodgett v. Dow, 81 Maine, 197 ; LFoss v. Whitehouse, 94 Maine,
491.

Judgment for defendant.
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Erna A. M. Wiccin vs. Josepim H., MurnLeN and others.
Waldo.  Opinion April 14, 1902.

Real Property.  Parol Giift.  Boundary. Town-House Lot.  Adverse Possession.

In 1819, Josiah Stetson gave by parol to the town of Lincolnville a lot of land
one hundred feet square for a town-house. The lot was bounded on two
sides by highways, and on the other two sides it was not fenced, till within
a few years, when the defendants, by direction of the selectmen, erected a
fence there. This fence was within the one hundred feet square. The
action is trespass for entering and building the fence.

In 1820, Lincolnville built a town-house upon the lot, and has used it as a
town-house for town purposes ever since. Plaintiff owns the adjoining
land. She claims that the title of the town extended only to the space
occupied by the town-house.

Upon all the evidence it is the opinion of the court, that the town has
acquired, and now has absolute title to a lot one hundred feet square,
according to the original gift. The fence complained of being within that
limit, the defendants are not guilty of trespass.

On report. Judgment for defendants.

Trespass q. ¢. involving title and boundary lines of town-house lot
in Lincolnville,

The case appears in the opinion. -

R. W. Rogers, for plaintiff.

R. F. and J. R. Dunton, for defendants.

SrrTiNGg:  WisweLL, C. J., EMERY, WHITEIIOUSE, STROUT, SAV-
AGE, Powers, JJ.

Strovut, J.  Lincolnville town-house is located at the corner of the
Searsmont and Belfast roads. The defendants, by dircction of the
selectmen of Lincolnville, a short time before this suit was brought
erected a fence upon the two unfenced sides of the town-house lot,
which, with the fences upon the two roads enclosed the lot. The
space thus enclosed is somewhat less than one hundred feet on either
side. The building stands on the southeast corner of this lot. The
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plaintiff owns the land north and west of the town-house lot. This
suit is trespass quare clausum for entering and building the fence.

The whole contention depends upon the size and boundaries of the
town-house lot. Plaintiff claims that the title of the town covers
only the space occupied by the building, and defendants claim that it
is a square of one hundred feet each way. The case is here upon
report, upon which it becomes our duty to determine both law and
fact.

In 1819, Josiah Stetson was the owner of the premises now owned by
plaintiff, and also the town-house lot. At a town meeting of Lincoln-
ville, on September 20, 1819, it was voted “to build the town-house
at the corner ncar Farwell’s.  Josiah Stetson agreed to give 100 feet
square of land for it to stand on.” The town-house now standing
was built in 1820, upon the lot at the intersection of the two roads
before mentioned, and “has been used as a town-house for town pur-
poses from that time till now.” No deed from Stetson to the town
is shown, and probably none was ever given.

This vote is contained in what purports to be a book of record of
the town, which is found in possession of the town clerk, and by him
produced. It contains strong internal evidence of its verity, and there
is no evidence to impeach it, Being more than eighty ycars old, and
a publie record of the doings of the town, it is admissible as the best
evidence attainable of the acceptance by the town, by express declara-
tion, of a parol gift of the land by Stetson. It was immediately
followed by the building, by the town in 1820, of a town-house
upon the lot, which has ever since been used by it, without objection.
Goodwin v. Jack, 62 Maine, 414, 16 Am. Rep. 473.

It is conceded by the plaintiff that the town has title to so much
of the lot as is actually covered by the building. Is it limited to
that?

The vote recites that the gift was of one hundred feet square.
The town was interested to have a lot large enough, not only for the
building to rest upon, but sufficiently large to accommodate the citi-
zens in its use, and for possible needed enlargement in the future. Tt
cannot be supposed that the town would have accepted a lot not
larger than the building to be placed upon it. The limit specified in
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the vote, was not an unreasonable one, having reference to its con-
venient use by the citizens. It is evident that the town then under-
stood Stetson’s gift to be of a lot one hundred feet square.

Josiah S. Miller, a grandson of Josiah Stetson, seventy years of age,
who lived with him in his boyhood, testifies that somewhere from
1843 to 1845, when Josiah Stetson was ploughing towards the town-
house, he said to the witness, “when we get down a little further to
stop. He said the town owned a picce in there, but didn’t say how -
much.” He says they did stop about five rods from the town-house,
about where defendants have placed the fence complained of. He
also states that on the Searsmont road there was a fence, partly of
stone, which came near the town-house, but that “there was a place
right close to the town-house where we always drove in,—always a
place there.” That at town meetings the citizens drove in there, and
left their teams. This testimony is corroborated by the witnesses
Mariner and Allen H. Miller, both of whom say that they never saw
the land within the present enclosure plowed up till within a few
years.

Josiah Stetson owned the premises adjoining the town-house lot
until April 27, 1853, when he conveyed to Daniel Stetson, excepting
from the deed “the lot on which the town-house now stands.”
Daniel Stetson conveyed the same premises to Samuel W. Heal, July
3, 1855, who conveyed to Mrs. Wadsworth, in 1870, and she con-
veyed to Thomas B. Wiggin, in 1883, from whom the plaintiff derived
title July 4, 1898. It is true that during these years a little grass,
of poor quality, and of very slight value, was cut and gathered by
these various owners,—Dbut it is evident that this was done, not under
a claim of ownership, or as an act of disseisin, because, to a time as
late as 1870, when Wadsworth bought, all the prior owners carefully
refrained, while cultivating the adjoining land, from doing so on this
lot.  The town lot had not been enclosed by a fence on the north
and west sides, until shortly before this suit was brought, and the
line of the lot was not accurately defined upon the face of the earth;
but the acts of the several owners for more than fifty years prior
to 1870, in all matters of cultivation, were practically outside and
not within the one hundred feet square lot, which they all recognized
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as the property of the town. That this state of facts existed until
1870, is not controverted by evidence. If then, the original gift
was by parol, such occupancy, as of right, by the town for so great
length of time and recognized by the adjoining owners, ripened
into full title in the town, to the whole lot of one hundred feet
square. Jewett v. Hussey, 70 Maine, 433; Martin v. M. C. R. R.,
83 Maine, 101; Wheeler v. Laird, 147 Mass. 421. The cutting

of grass, under the circumstances testified to, were not such acts of

claim, ownership or adverse possession as interrupted the gaining
of title by the town.

Wadsworth acquired title to the adjoining land in 1870. Since
then has there been any act of disseisin or adverse possession, to any
part of the town lot, sufficient to devest the title of the town?
Wadsworth says he “occupied the land up to the wall of the town-
house on the two sides adjoining the fields,”—that he ploughed a
picce on the Searsmont road, three or four years before he sold in
1883, and that in ploughing, his “horses stopped just before they
reached the wall of the town-house.” But he refers to a ridge there,
apparently made by former ploughing, and evidently the same ridge
spoken of by several witnesses, which he thinks was fifteen or twenty
feet from the building, but which other witnesses say was about
where the fence now is. He also says that he built a “temporary
rail fence,” at the gap on the Searsmont road, where the inhabitants
had been in the habit of driving in to leave their horses at town meet-
ings, and that that {ence remained there while he owned “except at
town meeting days, of course, it would be removed,”—that “it was
necessary for teams to occupy the ground on election days, to have a
chance to pass in.”  He also says he ploughed to the ridge and not
beyond it; that he did not know where the line of the town lot was,
but he did not claim to own any of that lot. Josiah S. Miller says
Wadsworth plowed a little nearer the building than Josiah Stetson
had, but not nearer than about three rods. Both of these witnesses
appear to have recognized the ridge as at or near the boundary of the
town lot. The distance from the west side of the building to the
present fence is fifty-two feet. In view of this testimony, we are
satisfied that the fence is within the one hundred feet square lot. If
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Wadsworth ever plowed or cultivated nearer the town-house than the
present fence, it is evident that he did it, not under adverse claim,
but in subordination to the use of the town, when its inhabitants had
occasion to use it for town purposes. Such use by him was neither
adverse nor exelusive, and cannot be regarded as a disseisin.  He
never claimed any portion of what was in fact the town-house lot.

In 1883, Thomas B. Wiggin acquired title to the adjoining land,
and conveyed it to plaintift’ in 1898. The deseription in Wiggin’s
deed, includes the entire town-house lot, but as his grantor had no
title to that lot, he of course could convey none. Since Thomas 1.
Wiggin acquired title, he and the plaintiff’ appear to have encroached
upon the town-house lot, and plowed and cultivated there to a cer-
ain extent. This may have been, and probably was, done under a
claim of right, adverse to the town. DBut it does not appear that
their possession of such portion of the lot as they have used, has been
exclusive.  However this may be, the disseisin, if it amounted to
that, has not continued for a sufficient length of time to ripen into
title.

Upon all the evidence in the case, we think the gift from Josiah
Stetson to the town, was of a lot one hundred feet square, and the
title thereto has become and is perfect in the town. The fence com-
plained of is within the limits of that lot, and the defendants are not
guilty of trespass in ereeting it, under authority of the sclectmen.

Judgment for defendants.
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TicoNte NATIONAL BANK v3. MARY C. TURNER.

Somerset. Opinion April 14, 1902.

Action.  Judgment. Execution. Costs. FExecutors and Administrators.  Levy.
R.S.,c.66,818; c.76,%42; c. 87,33 1,2. R.S., 1841, c. 120, 3} 1-5.

A judgment should follow the writ and declaration. When the suit is against
an executor, judgment for the debt or damage should be entered up
against the goods and estate of the testator. If it is not so entered, it is
the error of the clerk and not of the court, and the court will order it to be
corrected.

In an action against an executor or administrator, wherein judgment is ren-
dered for debt and damages, and for costs also, two executions should be
awarded, one for the debt or damages against the goods or estate of the
deceased in the hands of the executor or administrator, and the other for
the costs, against the goods, estate and body of the executor or adminis-
trator.

The amount of such execution for costs is to be allowed to the executor or
administrator in his administration account, unless the judge of probate
decides that the suit was defended without reasonable cause.

R.S,, c. 87, 4 2,18 not intended to give a creditor a cumulative remedy, of
which he may avail himself or not at his election, without depriving him
of the right to have an execution for costs against the goods and estate of
the deceased. The remedy for costs there given is exclusive, and is
intended for the protection of the estates of deceased persons, to prevent
them from being frittered away in frivolous and groundless suits by
indiscreet or litigious executors or administrators.

Where, in an action against an executor, one execution issues for hoth debt
and costs against the goods and estate of the deceased in his hands, and is
satisfied by levying the same upon the lands of the testator, such levy is
void.

On report.  Judgment for defendant.

Real action, both parties claiming under Napoleon B. Turner,
deceased, the defendant as devisee under his will, and the plaintiff by
a sale on execcution against his estate.

D. D. Stewart and G. K. Boutelle, for plaintiff.

J.and J. W. Crosby; D. Lewis, for defendant,
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SirrinGg:  WisweLn, C. J., WHITEHOUSE, STROUT, SAVAGE,
Powers, JJ.

PowErs, J.  Writ of entry to recover land in St. Albans. Both
parties dalm under Napoleon B. Turner, deceased, the defendant as
devisee under his will, and the plaintiff by virtue of a sale on execution
against his estate. After Turner’s decease the plaintiff brought suit
against his executor upon a demand due from Turner in his lifetime,
and obtained judgment for $2251.20 damages, and $15.26 costs of
suit. The execution issued for both debt and costs, and was satisfied
by a sale of the land under R. S,, e. 76, § 42.

The defendant attacks the _]udgment on two grounds; first, that it
is a personal judgment against the executor, and that upon it no exe-
cution could issue against the goods and estate of the testator; second,
that, under R. S,, ¢. 87, § 1 and 2, judgment and execution for costs
against the goods and estate of the testator is unauthorized and
illegal.  The first objection cannot be sustained. Amendment of the
judgment, in matter of form, was asked for and allowed by the pre-
siding justice, if necessary. An examination of the writ shows that
it was in proper form, commanding an attachment of the goods and
estate of the testator in the hands of his executor, and setting forth a
cause of action against the deceased on notes indorsed or signed by
him in his lifetime. The judgment should have followed the writ
and declaration, and been entered up against the goods and estate of
the deceased for the amount of the debt or damages. If it was not
so entered it was the error of the clerk and not of the court, and the
court will order it to be corrected. Piper v. Goodwin, 23 Maine,
251. ‘

This brings us to the defendant’s second objection, which involves
the construction of R. 8., ¢. 87,§ 1 and 2, and presents the question,
whether, in view of the provisions there found, a judgment can be
rendered and execution issued for costs against the goods and estate
of the deceased, in an action commenced against an executor or admin-
istrator. “Executions for costs run against the goods and estate, and
for want thereof against the bodies of executors and administrators,
in actions commenced by or against them, and in actions commenced
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by or against the deceased in which they have appeared, for costs
that accrued after they assumed the prosecution or defense, to be
allowed to them in their administration account, unless the judge of
probate decides that it was prosecuted or defended without reasonable
cause.””  Section 2, supra. ;

The learned counsel for the plaintiff' contends that this is a cumu-
lative provision, intended to favor the creditor, giving him an addi-
tional remedy of which he may avail himself at his election, but not
depriving him or his right to have judgment and execution for costs
against the goods and estate of the deccased. There is nothing in
the statute indicative of such an intention. Its language is general;
“executions for costs” in the cases named are to run against the
goods and estate of the executors or administrators, and for want
thereof against their bodies. We do not perceive how this can mean
any more or less than if it read ¢“all executions for costs.”  Moreover,
§ 1 militates strongly against the plaintiff’s theory. No question
can be raised but that in the cases named in § 2 executors and admin-
istrators-are personally liable for costs. But by the preceding section
it is only in those cases where they are not personally liable for costs,
that execution therefor is to run against the goods and estate of the
deceased in their hands.  Here is an express negation of any cumula~
tive remedy.

Neither has any plausible reason been suggested why the legislature
should be so exceptionally and unusually tender of the interests of
creditors in suits against the estates of the dead. In suits against the
living, they have but one security, one remedy and one execution for
their costs. Why should they have a two-fold security and remedy
for costs in suits against the estates of those deceased? On.the con-
trary we belicve that the statute was enacted for the protection of
estates of deceased persons, and to prevent them from being frittered
away in frivolous and groundless suits by indiscreet or litigious exec-
utors and administrators. They, and they alone are liable for the
costs. Ifin the judgment of the judge of probate, the suits were pros-
ecuted or defended with reasonable cause, the costs paid are to be
allowed to them in their administration accounts; if without reason-
able cause, the costs are not to be allowed, and the consequences of
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their contentious spirit or lack of discretion fall, and rightly fall,
upon them and not upon the estate which they represent. R. S., c.
87, § 2, c. 66, § 18.

For these reasons it was held in 1819, while the District of Maine
was still a part of Massachusetts, and long before the enactment of
the statute under consideration, that- where an administrator com-
mences an action, and fails to support it, judgment for costs cannot
be rendered against the goods and estate of the intestate, but should
be rendered against the administrator de bonis propriis. Hardy v.
Call, 16 Mass. 530. That decision remained unquestioned, but in
cases prosecuted or defended by administrators and executors under |
other circumstances, it was held that judgment for costs should be
rendered against the goods and estate of the deceased. Crofton v.
Ilsley, 6 Maine, 48; Eaton v. Cole, 10 Maine, 137. In 1841 the
legislature, doubtless to give uniformity to the practice, and for the
reasons assigned in Hardy v. Call, supra, extended the rule in that
case to all actions against the executor or administrator, and to all
actions commenced by or against the testator or intestate, and prose-
cuted or defended by the executor or administrator.

The act of 1841, R. S., 1841, ¢. 120, § 1, 2, 3, 4, and 5, has never
been amended, but has been condensed in the process of revision. No
change of legislative purpose is to be inferred from a mere conden-
sation of a prior statute in a subsequent revision. Turning to the
original act we find, “When the judgment is for debt or damages,
and costs also, an execution for the debt or damages shall be awarded
against the goods or estate of the deceased, in the hands of the
executor or administrator, and another execution for the sum due for
costs, against the goods or estate of the executor or administrator,
and also against his body, as if it were for his own debt.” R. S,
1841, c. 120, § 4. Can clearer language than this be framed?
There are to be two executions; an execution for debt and “another
execution” for costs; the first one against the goods and estate of the
deceased ; the other against the goods, estate and body of the executor
or administrator “as if it were his own debt.” And this court so
held in Ludwig v. Blackinton, 24 Maine, 25. Our statute of 1841,
was taken from R. S., Mass. 1836, ¢. 110, § 2 et seq., now R. S,
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Mass. 1902, ¢. 172, § 5, 6 and 7, and the two are substantially identi-
cal. Under the Massachusetts statute it has there been held that
in an action brought against an administrator, in which a judgment
is recovered against him, separate executions shall issue for debt and
for costs, Greenwood v. Mc(iloray, 120 Mass. 516, one against the
estate of the intestate for the damages only, and the other for the
costs against the administrator personally; and in such case a levy of
an execution, which includes both damages and costs, upon the cstate
of a deceased person, is void. Look v. Tuce, 136 Mass. 249.  See
also Perkins v. Fellows, 136 Mass. 294 ; Gibbs v. Tuaylor, 143 Mass.
187.

The cases cited by the counsel for the plaintiff, to show that the
practice in this state in such cases has been to issue one execution for
debt and costs against the goods and estate of the deceased, do not
sustain his contention. In Wyman v. Fox, 55 Maine, 523, 92 Am.
Dec. 613, for aught that appears in the report of the case, the suit
may have been commenced, and the costs accerued before the adminis-
trator assumed the defense, and the question here presented was not
considered.  In Piper v. Goodwin, 23 Maine, 251, the judgment in
question was rendered in 1837, before the enactment of the present
statute.

The debt in Baker v. Moor, 63 Maine, 445, was the debt of the
executor, and judgment was properly awarded against him personally
for both debt and ecosts; while in Bowrne v. Todd, 63 Maine, 427,
the judgment was held void on other grounds. While there may
have been some diversity of practice in this state, that cannot over-
ride the plain intent and meaning of the statute and its settled con-
struction by the courts of this state and Massachusetts.

To consider further the contentions of the parties would be unprof-
itable and unnecessary. The judgment in this case being illegal,
rendered without lawful authority, the defendant has a right to
impeach it. Sidensparker v. Sidensparker, 52 Maine, 481, 83 Am.
Dec. 527.  With it must fall the cxecution and levy based upon it.
Look v. Luce, supra. .

Judgment for defendant.
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Frep J. WiLkiNs vs. MoNsoN CONSOLIDATED SLATE COMPAXNY.
Piscataquis.  Opinion April 15, 1902.
Negligence.  Estoppel.  Evidence. Damages.

In an action to recover damages resulting from rocks thrown upon the plain-
tiff’s land by blasting in defendant’s quarry, and injury from water
pumped from the quarry, and allowed to How on plaintiff’s land, the
defendant asked an instruction that plaintift having conveyed the premises
occupied by the defendant, with knowledge that they were to be opened
and used as a quarry, he was estopped from claiming any damages arising
from the proper use of the quarry, as a quarry, when carried on in the ordi-
nary, usual and proper business of a slate quarry.

This request was refused, and the jury was instructed that ¢ plaintiff could
maintain the action, providing he proves damages, although he sold the
land with the understanding that it was to he used as a slate quarry,” and
that it was not necessary for the plaintiff’ to prove negligence or careless-
ness on the part of the defendant. Upon exceptions taken to the refusal
to instruct, and to the instruction given, held ; that the refusal was correct,
as was also the instruction given.

Evidence is not admissible to show that, between the date of the writ
and the time of trial, rocks had been thrown upon plaintiff’s land by
defendant.

The plaintiff also claimed to recover for probable future damages, hut the
court instructed the jury that no damages subsequent to the date of the
writ could be recovered. [fleld; that the instruction is correct.

Exceptions by plaintiff’ and defendant. Overruled.

Case to recover damages for the injury to the plaintiff’s dwelling-
house and land, by reason of rocks thrown upon the plaintift’s prem-
ises by the use of explosives in blasting in defendant’s slate quarry.

The case was tried to a jury, and the plaintiff obtained a verdict.
The defendant filed exceptions, the plaintiff also filed exceptions.

The exceptions appear in the opinion.

H. Hucison, for plaintiff.

J. B. Peaks, for defendant,

VOL, XcvI 25
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Srrrine : WISwWeLL, C. J., EMERY, WHITEIIOUSE, STROUT, SAV-
AGE, POWERS, JJ.

StrouT, J. This case comes up on exceptions by both parties.
It is a suit to recover damages resulting from rocks thrown upon
plaintiff’s land by blasting in defendant’s quarry, and injury from
water pumped from the quarry and allowed to flow upon plaintiff’s
land. The quarry which lies on the opposite side of the road from
plaintiff’s residence was conveyed by the plaintiff to defendant’s
grantor, with knowledge that it was to be used as a quarry.

Defendant’s exceptions.  An instruction was asked that plaintiff,
having conveyed the premises occupied by the defendant with knowl-
edge that they were to be opened and used as a quarry, he was
estopped from claiming any damages arising from the proper use of
the quarry as a quarry, when carried on in the ordinary, usual and
proper business of a slate quarry. This request was refused by the
presiding justice, who instructed the jury that the plaintiff could
“maintain the action, providing he proves damages, although he sold
the land to the predecessor in title of the defendant with the under-
standing that it was to be used as a slate quarry,” and that it was
not necessary for the plaintiff to prove negligerice or carelessness on
the part of the defendant. The defendant excepts to the refusal to
instruct, and to the instruction actually given.

The owner has the right to use his property in any manner he
pleases, provided such use is lawful and inflicts no injury upon
another. The maxim sic utere tuo ut alienum non ledas, expresses
not only the Jaw, but the elements of good neighborhood and mutual
right. The fact that plaintiff’ granted the quarry, to be used as a
quarry, cannot be regarded as conferring a right upon defendant to
make an illegal use of the quarry, to his detriment, nor as a release
of damages resulting therefrom. With suitable precautions, blasting
can be done in the quarry, without throwing rocks upon plaintiff’s
premises. Such noise as necessarily results from blasting, may be
supposed to have been considered at the time of the grant, and been
an element in making the price. DBut the unnecessary throwing of
rocks or other debris upon plaintiff’s land, cannot be so regarded.
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The plaintiff might well rely upon the assumption that defendant
would conduct his operations in compliance with law, and with that
regard to his rights which the law imposes.  The elements of estop-
pel do not exist upon the facts of this case.  Lyman v. B. & W. R.
L., 4 Cush. 288; Wilson v. New Bedford, 108 Mass. 261, 11 Am.
Rep. 552.  The cases of Vickerie v. Buswell, 13 Maine, 289, and
Francis v. B. & R. Ml Corporation, 4 Pick. 365, cited by counsel,
are not applicable to the facts of this case. These principles are
elementary.  The instructions given were in accordance with them.

Plaintift’s exceptions.  The writ bore date January 24, 1900.
Plaintiff’ introduced evidence tending to show that from December
first, 1898, to the date of the writ, rocks were blasted {rom the
quarry by defendant, and thrown upon the dwelling-house of plain-
tiff' and upon his land.  ITe also offered evidenee to show that between
the date of the writ and the time of trial, rocks had been so thrown
upon plaintift’s land by defendant, which was excluded, and excep-
tion taken. It was claimed that such evidence tended to show that
rocks were so thrown prior to the date of the writ,—but this was
clearly non sequitur.  Evidence of a wrong or trespass of this kind
at one time has no legitimate tendaney to prove a like wrong or tres-
pass at some prior time. The offered evidence was clearly inad-
missible.

Plaintiff’ also claimed to recover in this suit not only damages to
the date of writ, but probable future damages.  The court instructed
the jury that no damages subsequent to the date of the writ could be
recovered.  That this instruction was correct is too plain for argu-
ment.  Non constat that any more rocks would ever be thrown upon
plaintiff”’s land.  The quarry might not be operated, or precautions
might be taken to prevent a recurrence of the injury complained of.
There was no basis upon which future damages could be assessed.
If they oceur, it is matter for a subsequent suit.

Exceptions of plaintiff and of defendant overruled,
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Purvir PELLERIN vs. INTERNATIONAL DPArer Co.
Androscoggin.  Opinion April 15, 1902.
Negligence.  Evidence.  Presumption.  Fellow-Servant.

In an action to recover damages by the plaintiff, who was injured by the fall-
ing of a stage upon which he was at work, the declaration alleged that ** the
staging was insecure and unsafe, the iron rods were unable to sustain the
weight and broke and precipitated the plaintiff a distance of fifteen feet to
the floor of the room.”

After verdict for the plaintiff, and on motion for a new trial it appeared that
there was no affirmative proof of culpable negligence on the part of the
defendant company. IHeld; that no presumption of such negligence arises
from the mere fact that an accident happened. If there is any presump-
tion in such a case it is that the defendant has complied with the obliga-
tions resting upon it equally with other men. The fact that two of the
dependent hooks broke may be some evidence tending to show that they
were not suitable for the use to which they were applied, but it is not
alone sufficient to establish negligence on the part of the defendant com-
pany.

The defendant kept in its store-liouse suflicient materials for the construction
of the staging required by the workmen in painting the ceilings, and there
was no direct evidence that these materials were not suitable for that pur-
pose. There was no evidence that the defendant undertook to furnish the
staging in question for the workmen as a completed structure. The com-
pany did not assume the responsibility of adapting specific hooks or planks
to the construction of a particular staging. The plaintiff’s fellow workmen
obtained the hooks and the planks from the company’s store-house, and
erected the staging themselves, and there was no suggestion that they
were not competent workmen. Ileld; that if the plaintiff’s fellow work-
men failed to exercise due care in the adjustinent of the planks to the
hooks, and the accident resulted from that cause, the defendant company
is not responsible.

" Motion by defendant. New trial granted.

Case to recover damages for personal injuries received by the plain-
tiff, while in the employ of the defendant company.

The plaintiff recovered a verdict for $431.59.

The facts are stated in the opinion.
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D. J. Metiillicuddy and F. A. Morey, for plaintiff.

Counsel cited: Twomey v. Swift, 163 Mass. 273; Arkerson v.
Dennison, 117 Mass. 407; Clark v. Soule, 137 Mass. 380.

Geo. D. Bisbee and Ralph T. Parker, for defendant,

Counsel cited: Kelley v. Noveross, 121 Mass. 508; Arkerson v.
Dennison, 117 Mass. 407; Robinson v. Blake Mfy. Co., 143 Mass.
533; Colton v. Richards, 123 Mass. 486; Floyd v. Sugden, 134
Mass. 563; Adasken v. Gilbert, 165 Mass. 443; Carmody v.
Boston Gas Light Co., 162 Mass. 539; Coleman v. Mech. Iron
Found. Co., 168 Mass. 254.

Accident not prima facie evidence of negligence.

Nason v. West, 78 Maine, 253.

SITTING : Wiswrrnn, C. J.,, EMERY WITTEHOUSE, STROUT
) ) ’ ) )
Pra BODY, SPEA R, Jd.

WHITEHOUSE, J. In this action the plaintiff seeks to recover
damages for personal injuries sustained by reason of the fall of a
staging upon which he was at work for the defendant company.
The jury rcturned a verdict for the plaintiff of $431.59, and the
defendant asks the court to set it aside as against law and evidence.

The plaintiff’ introduced testimony tending to establish the follow-
ing facts: The plaintiff was employed in painting the ceiling of a
room in the defendant’s pulp mill, and at the time of the accident
was standing or sitting with three other workmen upon a staging sus-
pended about five feet below the ceiling by six iron rods or painters’
hooks attached to the ceiling. The staging was about twenty fect
long and ten feet wide with three of the depending iron rods on each
side.  The lower ends of these rods were bent in the form of rec-
tangular hooks or loops into which were placed edgewise three planks
two inches thick to serve as stringers or floor timbers. Upon these
stringers were laid the planks constituting the stage upon which the
workmen were seated while engaged in painting, but as these planks
were only about eleven or twelve fect long it required two of them to
reach the entire length of the stage, the ends lapping over on the
middle stringer.  Thus constructed the staging could be readily taken
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apart and removed or set up in another part of the room, as necessity
or convenience might require in the progress of the work.

The defendant company furnished the iron rods and the planks
to be used in the ercction of such stagings, and when not in use they
were stored with like materials in the company’s store-house. The
plaintiff’s fellow workmen brought the rods and planks from the
store-house for the crection of the staging in question, and although
the plaintiff’ himself took no part in the selection of the materials he
had several times assisted in moving the staging by taking it down
and putting it up again. At the time of the accident the plaintiff
was engaged in painting with a fellow workman at one end of the
stage, when the two workmen at the other end, having finished paint-
ing there, went over to that part of the stage where the plaintitf’ sat.
Thereupon two of the iron rods broke, one at the inner angle of the
hook and the other at the outer angle, the stage fell and caused the
injuries to the plaintiff of which he complains. There was evidence
tending to show that the planks placed edgewise in the rectangular
iron hooks filled only about five-cighths of the space between the rods
of some of the hooks and were not secured in a vertical position, but
allowed to incline outward as shown by the following diagram:

;

The defendant introduced no evidence, contending that the plain-
tiff had failed to show any actionable negligence on the part of the
company.

It is the opinion of the court, that this contention on the p:jrt of
the defense was justified by the evidence, and that a nonsuit might
properly have been ordered by the presiding justice.

The action set forth in the plaintiff’s writ rests upon the allega-
tion that “the staging was insecure and unsafe, the iron rods were
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unable to sustain the weight, and broke and precipitated the plaintiff
a distance of fifteen fect to the floor of the room.” But there is no
affirmative proof of culpable negligence on the part of the defendant
company, and no presumption of such negligence arises from the
mere fact that an accident happened.  “If there is any presumption
in such a case it is that the defendant has complied with the obliga-
tions resting upon it equally with other men.” Nason v. West, 78
Maine, 253. The fact that two of the dependent hooks broke may
be some evidence tending to show that they were not suitable for
the use to which they were appliced, but it is not alone sufficient to
establish negligence on the part of the defendant company.  Cole-
man v. Mechanics’ Iron Foundry Co., 168 Mass. 254. The testi-
mony is silent respecting the size and condition of the iron rods.
There is no direct evidence of any patent or visible defect or imper-
fection of any kind in the hooks that broke. All the testimony is
entircly consistent with the theory that if any defects existed in those
hooks, they were latent ones which were not discoverable by the
exereise of ordinary care in the inspection of them.

The defendant kept in its store-house suflicient materials for the
construetion of the staging required by the workmen in painting the
ceilings, and there is no dirvect evidence that these materials were not
suitable for that purpose. Therc is no cvidence that the defendant
undertook to furnish the staging in question for the workmen asa
completed strncture.  The company did not assume the responsibility
of adapting - specific hooks or planks to the construction of a par-
ticular staging. On the contrary, it satisfactorily appears that that
duty was intrusted to the workmen engaged in painting the ceiling,
and assumed by them as within the scope of their employment.
The plaintiff’s fellow workmen obtained the hooks and the planks
from the company’s store-house, and erected the staging themselves.
There is no suggestion that they were not competent workmen.
Under such circumstances, if the plaintiff’s fellow workmen failed to
exercise due care in the adjustment of the planks to the hooks, and
the accident resulted from that cause, the defendant company is not
responsible.  Kelley v. Noveross, 121 Mass. 508 ; Adasken v. Glil-
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bert, 165 Mass. 443 ; Dube v. Lewiston, 83 Maine, 211 ; Small v.
The Allington & Curtis Mfy. Co., 94 Maine, 551.

There was evidence tending to show that the two-inch planks set
edgewise in the hooks filled only about five-eighths of the space
inside of the hooks, and that they were not firmly held in an upright
position by wedges or otherwise, but allowed to sway back and forth
with the swinging movement of the stage. It is obvious that the
strong outward pressure which was thus liable to be exerted against
the arm of the hook, would easily break an iron rod fully capable of
sustaining the same weight if the plank were securely held in a verti-
cal position against the depending rod. If any want of proper care
is affirmatively shown by the evidence, it is on the part of the plain-
tiff’s fellow workmen.

It is accordingly the opinion of the court, that upon well settled
principles of law, the verdict was manifestly not warranted by the

evidence.
Motion sustained. Verdict set aside. New trial granted.

Exocr F. PENNELL vs. ALFRED M. CaARD, and others.

Somerset. Opinion April 22, 1902.

Railroads. Land Damages. DBond. FEvidence. R.S.,c.51, § 19.

Whether or not the petitioner is the owner of the land described, and the
extent of his ownership, are questions of fact to be determined by the
commissioners, upon a petition for damages to land taken for railroads. -
Title to the land constitutes the foundation of the claim for damages.

The personal statement of one of the county commissioners that the board
supposed they were assessing full damages for crossing the land described
in the petition,”’ is inadmissible in form and incompetent in substance,
and cannot be received as evidence to control or modify the record of their
judgment. Nor does the representation contained in the plaintiff’s peti-
tion, that he was the owner of the land therein described, have any neces-
sary tendency to show that the commissioners awarded full damages to
him as sole owner of the lot.
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The obligor in a bond given to secure the payment of damages caused by
taking land for a railroad cannot defeat an action thereon, after due pro-
ceedings and record of the county commissioners, by the introduction of
parol evidence tending to show that the obligee was only a part owner of
the land so taken.

In the absence of any evidence to the contrary, the commissioners will be
presumed, in any collateral inquiry, to have discharged their legal duty of
determining the fundamental question of ownership.

Where the damages awarded in such case exceed the penalty of the bond,
the plaintiff'is entitled to recover the amount of the penalty with interest
thereon, as damages for the detention from the date of the breach of the
bond.

See Ifunt v. Curd, 94 Maine, 386.
Agreed statement.  Judgnient for plaintiff.
The case appears in the opinion.

J. W. Manson, for plaintiff.

C. E. and A. S. Littlefield, for defendants.

The case at bar differs from Hunt v. Card, 94 Maine, 386, since
here there is one provision in the condition of the bond which was
not called in question in the Hunt case. The undertaking here is to
pay such judgment as should be awarded on account of land owned
by Enoch F. Pennell.

The question here involved is, whether this plaintiff, under a bond
which provides that the defendants arc to pay the damages assessed
upon land owned by Enoch F. Pennell, can recover for damages
assessed in his favor, but in fact upon land owned partly by Abbie
F. Pennell, who is nowhere mentioned in the defendant’s undertaking.

The judgment presented is not conclusive on this defendant.  Am.
& Eng. Encl. of Law, Vol. 21, p. 164, where it is stated that, —¢«It
may be said generally that a judgment against the prineipal is not
conclusive evidence against the sureties, but merely prima facie.”

Counsel cited :  Douglass v. Towland, 24 Wend. 35; Giltinan v.
Strong, 64 Pa. St. 242; Dawes v. Shed, 15 Mass. 6; Robinson v.
Hodge, 117 Mass. 222 ; Hayes v. Seaver, 7 Maine, 237, 240;
Sargent v. Scalmond, 27 Maine, 539 ; Dane v. Gilmore, 51 Maine,
544, 551 ; Judge of DProbate v. Quimby, 89 Maine, 574 ; Judge of
Probate v. Toothaker, 83 Maine, 195; DBuffum v. Ramsdell, 55
Maine, 252, 254 ; Sweet v. Braclley, 53 Maine, 346 ; Bicknell v.
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Trickey, 34 Maine, 273, 281 ; Robinson v. Bunker, 38 Maine, 130 ;
Taggard v. Buckmore, 42 Maine, 77 ; Perkins v. Pike, 42 Maine,
141, 149 ; Deering v. Lord, 45 Maine, 293 ; McCrillis v. Wilson,
34 Maine, 286 ; State v. Maine Central R. R. Co., 66 Maine, 488 ;
" Holmes v. Farris, 63 Maine, 318; Chapman v. Andro. R. R. Co.,
54 Maine, 160; Hayford v. Co. Com., 78 Maine, 153 ; Small v.
Pennell, 31 Maine, 267, 270 ; Starbird v. Brown, 84 Maine, 238.

Srrring: WisweLn, C. J., EMERY, WIIITEHOUSE, STROUT, SAV-
AGE, POWERS, JJ.

WuITEHOUSE, J. This case is presented to the law court on
report. It is an action on a bond dated November 16, 1897, given
by the defendants for the purpose of obtaining the plaintiff’s consent
that the narrow gauge railroad, located by the Wiscasset and Quebec
Railroad Company, might be constructed across his land before the
damages had been paid or legally estimated. The condition of the
bond is as follows:

“Whereas the United States Construction Company is about to
construct a narrow gauge railroad leading from Burnham to Ditts-
field and crossing the land of said IEnoch I7. Pennell as indicated by
the location of said railroad filed with the register of deeds in the
counties of Waldo and Somerset. Now if the said United States
Construction Company shall well and truly pay to the said Enoch F.
Pennell any and all land damages and costs of court adjudged by the
county commissioners of’ Somerset county to be due said Enoch F.
Pennell by reason of the construction of said railroad across the land
of said Pennell as aforesaid within ninety days of said adjudication
of said county commissioners then this bond shall be void, otherwise
to be in full foree.”

Tmmediately after the exceution and delivery of the bond the Con-
struction Company entered upon the plaintiff’s land situated in Pitts-
field in the county of Somerset, and partially constructed a narrow
gauge railroad within the limits of the location filed by the Wiscasset
and Quebec Railroad Company.

At a session of the county commissioners’ court for the county of
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Somerset held on the first Tuesday of August, 1898, the plaintiff
presented a written application for the assessment of the damages
sustained by him on account of this taking of his land for railroad
purposes, representing in the petition that he was the owner of the
land deseribed therein.  After due notice and hearing the county
commissioners reported that they had ¢“viewed the land taken from
the foregoing petitioner” and determined that he was entitled to
damages in the sum of $392 and costs taxed at $42.24, and ordered
the railroad company to give sceurity for the payment of the same in
accordance with the provisions of R. S, e. 51, § 19.  The damages
thus estimated by the county commissioners have never been paid,
nor has any security been furnished as required by their order.

It appears from the statement of facts in the report that since
March, 1894, the land deseribed in the plaintiff’s petition “always
has been and now is owned onc undivided half by the plaintiff and
one undivided half by Abbie F. Pennell, his wife.” . It is also
admitted that “one of the county commissioners who assessed the
damages, the only one living who acted, would testify that the board
of county commissioners supposed that they were assessing the full
damages for crossing the land described in the petition, and not
damages for any undivided part thercof.”
~ Thereupon it is contended in an claborate argument, in behalf of
the defendants, that, inasmuch as their bond stipulates for the
payment of a judgment awarded by the county commissioners for
damages caused by the construction of a railroad across the land of
Enoch . Pennell alone, the judgment on account of which recovery
is here songht, being for all the damages to land owned by Enoch F.
and Abbie I, Pennell, in common, is not one which comes within
the terms of the bond, and being indivisible that this action is not
maintainable for the penalty of the bond or any part of it.

But the report fails to disclose competent and sufficient evidence to
establish the defendants’ proposition of fact that the judgment of the
commissioners included damages for land not owned by the peti-
tioner. The personal statement of onc of the county commisgioners
that the “board supposed they were assessing full damages for cross-

’

ing the land deseribed in the petition,” is manifestly inadmissible in
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form and incompetent in substance, and cannot be received as evi-
dence to control or modify the record of their judgment. Nor does
the representation contained in the plaintiff’s petition, that he was the
owner of the land therein described, have any necessary tendency to
show that the commissioners awarded full damages to him as sole
owner of the lot. It is a matter of common knowledge that such
petitions frequently contain erroncous statements respecting the title
to the land alleged to have been taken for purposes of a railroad.
‘Whether or not the petitioner is the owner of the land described, and
the extent of his ownership, are questions of fact to be determined by
the commissioners. Title to .the land constitutes the foundation of
the claim for damages. Minot v. Cumberland Co. Com., 28 Maine,
121.

Section 19 of chapter 51, R. S., provides that “for real cstate so
taken the owners are entitled to damagés to be paid by the corpora-
tion and estimated by the county commissioners on written applica-
tion of either party,” cte. In the case at bar the written applica-
tion was signed by the plaintiff, Enoch F. Pennell. It was not
signed by Abbie F. Pennell. The case fails to show that she ever
made any written application to have her damages assessed, and
therefore fails to show that the county commissioners had any juris-
diction or authority to estimate any damages she may have sustained.
Littlefield v. Boston & Maine Railroad, 65 Maine, 248. In the
record of their judgment upon the petition of Inoch F. Penncll, the
commissioners “adjudge and determine that the aforesaid petitioner is
entitled to damages in the sum of $392.” There is no legal cvi-
dence in the case that they awarded damages on account of any
interest in the land owned by Abbie I, Pennell. In the absence of
any evidence to the contrary, they will be presumed, in any collateral
inquiry, to have discharged the duty imposed upon them by law to
determine the fundamental question of ownership.

The other obstacles interposed by the defendants to the mainten-
ance of this action are effectually removed by the opinion of the court
in Hunt v. Card, 94 Maine, 386.

As the damages awarded exceed the penalty of the bond, the plain-
tiff' is entitled to recover the amount of the penalty with interest
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thereon as damages for the detention from the date of the breach of
the bond.  Wyman v. Robinson, 73 Maine, 384. The bond in suit
was forfeited upon the failure of the obligors to pay the damages
awarded by the county commissioners, viz., May 27, 1898,
Judgment for the plaintiff for the amount of the pen-

alty, as debt, with interest thereon, as damages,

Srom May 27, 1898.

Exccution to issue for the entire sum.

Lorenzo I. SHAw, Petitioner,
v8,

Jon~x H. Homrurey, Trustee, and another.
Cumberland.  Opinion April, 22, 1902.
Probate.  Bond.  Surety. Appeal.

1. The liability of a surety upon a probate bond is contingent only upon the

failure of his prineipal to pay the amount with which he may stand charged.
2. The surety is not a party so directly interested that he can be considered
as “aggrieved” by a decree of the court respecting the settlement of his
prineipal’s account.

A surety upon such a bond has no right of appeal from a decree of a
judge of probate allowing or disallowing the account filed by the principal
on the bond, or by the principal’s legul representative.

[ 7]

4. The sureties are fully and effectually represented in the probate court hy
their principal, or his representative; and in signing the bond they, in
effect, stipulate that their principal shall abide and perform the decree of
the court upon all questions between him and the estate within the court’s
jurisdiction.

On report.  Petition dismissed.
Petition by Lorenzo I.. Shaw, the sole surviving surety on the

bond of E. Dudley Freeman, trustec under the will of Cyrus F.

Sargent, asking that a rehearing be granted upon the appeal of John
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H. Humphrey, trustee, from the decree of the probate court for
Cumberland county, rendered March 14th, 1899, allowing the final
account of K. Dudley Freeman, trustee in said cstate, as rendered
and settled by Thomas L. Talbot, Admr., in said probate court on
Febuary 27th, 1899, upon which a decree was rendered by the
supreme court of probate April 27, 1900.

The case appears in the opinion.
J. A. and 1. A. Locke, for petitioner.
(feo. L. Bird and W. M. Bradley, for Humphrey.

SitTING:  WisweLy, C. J., Emery, WIITELHOUSE, STROUT, SAV-
AGE, Powkrs, JdJ.

Wirrenouvse, J.  This is a petition to the supreme court of pro-
bate for a rehearing upon a probate appeal. It comes to the law
court on report.

The petitioner is the surviving surety upon a probate bond given
by . Dudley Freeman as trustee under the last will and testament
of Cyrus F. Sargent.  After the deceasc of Mr. Freeman, the defend-
ant, John H. Humphrey, was appointed trustee to fill the vacancy
caused by Mr. Freeman’s death.  Thomas .. Talbot was appointed
administrator on the estate of Mr. I'reeman, and in that capacity pre-
sented to the probate court the final account of Mr. Ireeman as
trustee under the Sargent will. After due notice-and hearing the
account was allowed by the judge of probate, including a mortgage
from Geo. W. Titcomb of Denver, Colorado, for $3,000 with a com-
mission thereon of §90. Subsequently the defendant Iumphrey as
‘trustee, by permission duly obtained, entered in the supreme court of
probate an appeal from the decree of the probate court below allow-
ing this account. Due notice of the appeal was given to Mr. Talbot
as administrator on the estate of Mr. I'reeman, but no notice of it was
served on the petitioner, as surety on Mr, Freeman’s bond. Mr. Tal-
bot, the administrator, and the defendant Humphrey, subsequently
prepared a statement of facts relating to the unfortunate investment
made by Mr. Freeman in the Titcomb mortgage, and agreed to sub-
mit the appeal to the court upon that statement for such judgment as
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law and justice required, reserving to either party the right to except
to rulings in matters of law. Thereupon, upon consideration of the
facts stated and the documents on file, a decree was entered in the
supreme court, reversing the decree appealed from as to the item of
$3,000 and commission therecon growing out of the Titcomb mort-
gage, and disallowing those items, but affirming the decree in all
other respects.

The estate of Mr. Freeman was rendered insolvent, and the admin-
istrator took no exceptions, nor does it appear that he was ever
requested by the petitioner to take any exceptions to the decision of
the justice who entered this amended decree disallowing the item of
the Titcomb mortgage.

In this application for a rehearing the petitioner represents that he
had no notice of the entry of this appeal in the supreme court, that
the decree “was obtained by and through the accident, mistake or
fraud of the said John H. Humphrey, trustee, and his irregular pro-
ceedings in obtaining said decree from the supreme court of probate,”
that the decree disallowing the item of $3,000 represented by the
Titcomb mortgage was erroneous, and that injustice will be done to
the petitioner unless that item is allowed in the settlement of Mr.
Freeman’s account as trustee.

In the opinion of the court it is unnecessray to determine whether
such a general allegation that the petitioner is aggrieved by fraud,
accident and mistake on the part of the defendant, unaccompanied
by any more specific statement of the grounds upon which the charge
is based, would justify the consideration of such a petition addressed
to the discretion of the court.  TFor there are prior objections which
upon the settled law of this state are conclusive against the grant-
ing of a rehearing upon a petition such as this now before the court.

The liability of a surcty upon such a probate bond is only con-
tingent upon the failure of his principal to pay the amount with
which he may stand charged. The surety is not a party so directly
interested that he can be considered as “aggrieved” by a decree of
the court respecting the settlement of his principal’s account. Tt
has accordingly been repeatedly held Dby this court that a surety
upon such a bond has no right of appeal from a decree of a judge
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of probate allowing or disallowing the account filed by the principal
on the bond, or by the principal’s legal representative. Woodbury v.
Hammond, 54 Maine, 332; Tuxbury’s Appeal, 67 Maine, 267 ; Judge
of Probate v. Quimby, 89 Maine, 574. In the latter case it is said
in the opinion: ¢“The sureties were fully and effectually represented
in the probate court by their principal, or, in this case, by his repre-
sentative, the administrator. They signed the bond for the protection
of the estate and of all persons interested in it, against their principal.
In signing it they in effect stipulated that their principal should
abide and perform the decree of the court upon all questions between
him and the estate within the court’s jurisdiction. They did not
stipulate for any opportunity to objeet to any proceedings. They
intrusted the representation of their principal’s rights and interests to
the principal himself.”

The propositions established by these decisions are necessarily
decisive of the principal question presented by the petition now before
the court. But it is a satisfaction to observe that a careful examina-
tion of the agreed statement of facts in the light of all the circum-
stances, and of the well known principles of law and equity appli-
cable to the investment of trust funds, fails to disclose any error in
the decree of the supreme court of probate disallowing the item of
the Titcomb mortgage in controversy.

Petition dismissed with one bill of costs for respondents.
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StaTE o MAINE vs. Marriy 2. WoLp.
Cumberland.  Opinion April 22, 1902.
Intox. Liquors.  Nuwisance. Search and Seizure.  Evidence.
1. Having liquors in possession with intent to sell in violation of law, and

maintaining a common nuisance are distinet offenses, and an acquittal of
the former is no bar to a conviction on the latter, cven upon the same facts.

<

2. In the frial of an indictment for maintaining a liquor nuisance the evi-
dence in behalf of the state included the seizures made by the officers on
three visits to the respondent’s premises with seareh warrants, during the
period coyered by the indictment.  [fleld; that the records of the munice-
ipal court, showing that he was discharged in that court on these. three
search and seizure cases, are not admissible in evidence. Hig acquittal on
the search and seizure was not a bar to a conviction upon the nuisance,
and had no legitimate tendency to prove non-possession or absence of
intent to sell, in the trial of the nuisance case.

<o

The record of a conviction upon a search and seizure process is admissible
upon the trial of an indictment to show the intent with which the liquors
were kept. But the converse of this proposition by no means follows.
The question of the respondent’s guilt or innocence upon the charge of
maintaining a liquor nuisance must be determined by the jury upon their
judgment of the probative force of all the evidence before them at the trial
of that case, and not upon the opinion of the municipal judge respecting
the proper weight to be given to that portion of the evidence which may
have been offered at the hearing of a different case hefore him.

Exceptions by defendant.  Overruled.

This was an indictment found at the May term, 1901, of the supe-
rior court for Cumberland county, against the respondent, alleging
that he kept and maintained a nuisance at number 55 Middle street
in Portland, where he kept an eating house. The case was tried
before a jury on the twentieth and twenty-first o May, and the jury
returned a verdict of guilty. It appeared from the testimony that
the officers had visited respondent’s place about fifteen times between
January first and the first Tuesday of May, and during that period
they had warrants during three of their visits. The evidence pre-
sented for the purpose of proving the guilt of the respondent related

VOL. XCVI 26
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principally to the three visits when the officers had a warrant to
search. In the municipal court the respondent was discharged in all
three search and seizure cases and during the progress of the trial,
respondent desired to produce the records of the municipal court in
those three search and seizure cases showing his discharge. Upon the
objection of the attorney for the state, the presiding justice excluded
this evidence and the respondent took exceptions.

R. T. Whitchouse, county attorney, for state.

D. A. Meaher, for defendant.

A search and seizure process and a nuisance indictment are so con-
nected together, and the evidence in one case applies with such foree
to the other, that where that evidence has been passed on and decided,
it should have a bearing in a subscquent case, where the offense is
made out by almost entirely the same evidence or an accumulation of
search and seizure cases.

It is well known that such evidence as would make out a search
and seizure case would be sufficient to prove a nuisance indictment,
and it is also apparent that where there is not sufficient cvidence to
make out a search and seizure case, there is not sufficient evidenee to
malke out an indictment ; so that under such circumstances it must
appear material to know what a court of’ record has decided on the
facts presented.

The decisions in inferior courts of justice, convictions of magis-
trates, and, in fact, all other legal and authorized adjudications, arc
evidence to establish the fact that such an adjudication has taken
place and all the legal consequences that may be derived from it.
1 Herman on Estoppel, Ed. of 1886, p. 507.

An indictment requires a series of acts and the duration of time to
constitute the offense. Com. v. Robinson, 126 Mass. 259. So we
claim that when the acts are proved to be not illegal by a judgment
of the court, the record evidence of such judgment should have been
admitted.

In State v. Stanley, 84 Maine, 555, the court says that the sale of
intoxicating liquors on two different occasions in a dwelling-house
does not as a matter of law constitute it a common nuisance under
R. S, ¢. 17, § 1. The word “used” in that section implies habitual
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action. Evidence of such sales is for the jury to weigh and if it
satisfies them beyond a rcasonable doubt that the oceupant of the
dwelling-house was in the habit of thus selling therein, they may
thereby find it a nuisance; and |iu this case the case of State v.
Lang, 63 Maine, 215, is affirmed. A

Evidence that the defendant has been convicted of the offense of
the illegal selling of intoxicating liquors is admissable at the trial of
a complaint for keeping and maintaining a liquor nuisance during a
period which includes the date of such sale.  Com. v. Bretsford, 161

Mass. 61.

In a prosccution for maintaining a liquor nuisance, the offense
need not be alleged with a continuando, and where a certain day is
alleged, evidence as to the character of the place on the day, whether
before or after the date alleged, is admissible to show that it was a
nuisance on any day within the time limited for the prosccution.

State v. Haley, 52 Vt. 476.

Al

SirriNg:  WisweLn, C. J., EMERY, WHITEHOUSE, STROUT, SAV-
AGE, Powers, JJ.

WHaiTEnOUSE, J. This was an indictment for maintaining a
liquor nuisance upon which the respondent was tried in the superior
court and found guilty by the jury. The evidence in behalf of the
state included the seizures made by the officers on three visits to the
respondent’s premises with scarch warrants during the period covered
by the indictment. The respondent offered the records of the mu-
nicipal court to show that he was discharged in that court on these
three search and seizure cases. This evidence was excluded by the
presiding judge, and the case comes to this court on exceptions to
that ruling.

The ruling was manifestly corrcet.  The records of respondent’s
discharge in the municipal court were clearly not admissible upon
any recognized principle of evidence. Iis acquittal on the scarch and
seizure was not a bar to a conviction upon the nuisance, and had no
legitimate tendency to prove non-possession or absence of intent to
sell, in the trial of the nuisance case,
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Having liquors in possession with intent to sell in violation of law
and maintaining a common nuisance are distinet offenses, and an
acquittal of the former is no bar to a conviction on the latter cven
upon the same facts. Com. v. MeCawley, 105 Mass. 69; Morey v.
Com. 108 Mass. 433; Com. v. Sullivan, 150 Mass. 315.

Fhe record of a conviction upon a search and seizure process is
admissible upon the trial of an indictment to show the intent with
which the liquors were kept. State v. Hall, 79 Maine, 501. DBut
the converse of this proposition by no means follows. The evidence
upon which the discharge was ordered by the municipal judge may
have been entirely different from that produced at the trial of the
indictment. The question of the respondent’s guilt or innocence upon
the charge of maintaining a Hquor nuisance must be determined by
the jury upon their judgment of the probative force of all the evi-
dence before them at the trial of that case, and not upon the opinion
of the municipal judge respecting the proper weight to be given to
that portion of the evidence which may have been offered at the hear-
ing of a different case before him.

Fzxeeptions overvuled.  Judgment for the state.
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STATE OF MAINE vs. COLEMAN CONNOLLY, Applt.
Cumberland.  Opinion April 22, 1902.

Intow. Liquors.  Search and Seizure.  Warrant.  Return.  Waiver.

1. Theinsertion, in a warrant to search premises for intoxicating liquors, of -
a command to search the person of the respondent if the oflicer shall have
reason to believe such liquors are concealed about his person (when no
search of the person is made) does not vitiate the warrant.

2. When the respondent in a lawful search and seizure process has sub-
mitted to arrest and has pleaded in court to the complaint, his subsequent
objections to alleged deficiencies in the return of the officer upon the
warrant are made too late, and cannot be considered.

State v. Chartrand, 86 Maine, 547, aflirmed.

Exeeptions by defendant. Overruled.

This was a scarch and seizure complaint entered at the May term,
1901, of the superior court for Cumberland county on appeal from
the municipal court of the city of Portland. During the term a
trial was had before a jury, and the respondent was found guilty.
He seasonably filed a motion in arrest of judgment:—

1. Because there was no return signed by the officer showing a
seizure of any intoxicating liquors on said warrant. v

2. Bcecause authority to search the person on said warrant was
illegal.

After the filing of the motion in arrest of judgment, the county
attorney asked leave that the officer amend his return on the original
complaint in the municipal court in accordance with the fact and
that a new copy of the complaint, warrant and return as amended be
filed in the superior court, which motion the presiding justice allowed
over the objection of the respondent’s counsel.  To the allowance of
the amended return the respondent scasonably excepted, and the
matter came before this court on the motion in arrest of judgment
and on exceptions.

R. T. Whitchouse, county attorney, for state.

After a verdict has been returned, a motion in arrest of judgment,
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founded upon want of proper service, is too late.  Com. v. Gregory,
7 Gray, 498; Com. v. Henry, T Cush. 512; Gilbert v. Bank, 5 Mass.
97; Brown v. Webber, 6 Cush. 560.

The defect is cured by verdict. R. S, . 27, § 40; State v. Stevens,
47 Maine, 360; State v. Plunkett, 64 Maine, 534 ; Spencer v. Overton,
1 Conn. 3, note c.

Return amendable.  Anon. 1 Pick. 196; State v. Clough, 49 Maine,
573; Ring v. Nichols, 91 Maine, 478; Com. v. Parker, 2 Pick. 549 ;
Briggs v. Hodgdon, 78 Maine, 514 ; Com. v. Carney, 153 Mass. 444.

The order in the warrant to scarch the person was not acted on
and is surplusage. State v. Chartrand, 86 Maine, 547. HHence it
is no ground for discharging respondent found guilty of the offense
charged in the complaint, viz: having intoxicating liquors in his
possession on the premises in question, with intent of selling them
illegally.  State v. McCann, 61 Maine, 116; State v. DPlunkett, 64
Maine, 537, 538; State v. Bennett, 95 Maine, 197.

D. A. Meaher, for defendant.

Direction to search the person, whether the officer does so or not,
renders the entire warrant void.  State v. Chartrand, 86 Maine, 547 ;
Hussey v. Dawvis, 58 N. H. 317; Entick v. Carrington, 19 Howell’s
State Rep. 1030; Grumon v. Raymond, 1 Conn. 40, 44; Lange v.
Benedict, 73 N. Y. 12, 29 Am. Rep. 80; MecLeod v. Campbell, 26
Nova Scotia, 458; Com. v. Intox. Liquors, 109 Mass. 371; Com. v.
Intox. Liquors, 115 Mass. 145; Com. v. Intox. Liquors, 116 Mass.
342.

Provision in warrant for search of person, it officer has reason to
believe, ete., is unconstitutional.  Bill of Rights, § 5; Com. v. Certain
Lottery Tickets, 5 Cush. 369; State v. (O’ Neil, 58 Vt. 140, 162, 56
Am. Rep. 557; Collins v. Melean, 68 Cal, 284, 288; State v.
Grames, 68 Maine, 418; State v. Therrien, 86 Maine, 425, 427, 41
Am. St. Rep. 564; State v. Chartrand, 86 Maine, 547.

Requisites of an officer’s return.  State v. Grames, 68 Maine, 418,
421; Perry v. Dover, 12 Pick. 211; Wellington v. Gale, 13 Mass,
483; Swinney v. Johnson, 11 Ark. 534; State v. 25 Packages of
Liquor, 38 Vt. 387, 388.
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SrrTiNG ¢ WisweLL, C. J., EMERY, WHITEHOUSE, STROUT, SAV-
AGE, PowERrs, JJ.

EMERY, J.  After a verdict of guilty in this prosecution for the
unlawful keeping of intoxicating liquors, the respondent moves for
an arrest of judgment upon several grounds.

1. The complaint contained no allegation that intoxicating liquors
were concealed by the respondent about his person.  The warrant
however contained this claim in parenthesis (“or if you shall have
reason to believe that the said Connolly has concealed said liquors
about his person you are hereby commanded to search him and if
said liquors are found upon his person to arrest him.””)  The officer
serving the warrant did not search the respondent, but did scarch the
described premises and found intoxicating liquors, and thereupon
arrested him as commanded by another clause in the warrant. - The
respondent contends that, although the above clause in the warrant
was not executed nor in any way made use of, nevertheless its pres-
ence in the warrant vitiated the whole warrant and all proceedings
under it.  The same contention was made, considered and overruled
in State v. Chartrand, 86 Maine, 547. At the request of the respon-
dent we have re-examined the question in the light of his argument
and the cases cited by him, but we find no suflicient reason for
doubting the correctness of the decigion in State v. Chartrand.  That
decision is accordingly affirmed.

II.  The officer serving the warrant wrote out upon the usual
blank on the back of' the warrant his return of his doings in search-
ing the deseribed premises, and in finding and seizing the intoxicating
liquors deseribed, and also noted lis fees for service, including the
arrest of the respondent. This particular return he did not then
sign as a separate return. e also made upon a separate paper his
return in full of the arrest of the respondent, and signed it.  This
paper he attached to the back of the warrant as his return, and then
returned the warrant into the court.  This omission of the signature
of the officer to that part of his return relating to the seizure of the
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liquors is specified in the motion as a sufficient objection to rendering
Jjudgment,

We think the objection, if of any validity at any stage of the pro-
ceedings, is not valid when first made after verdict. The complaint
and warrant were sufficient in substance and form.  The arrest itself
was legal (intoxicating liquors having been found), for no return of
the finding of intoxicating liquors was needed to be made until after
the arrest was made and the warrant returnable.  Stale v. Stevens, 47
Maine, 357. The return of the arrest itself was regular and com-
plete.  The respondent yielded to the arrest without objection.  He
was properly before the eourt which had jurisdiction of the offense
and of the process. He pleaded to the complaint and put himgself
upon trial. He went to trial and verdict by a jury, without any
objection to_the acts or omissions of the officer or to his return of his
doings. " He thercby waived all irregularitics in the service of the
warrant, or in the return of service.  The right to arrest the respon-
dent depended, not upon the officer’s return, but upon the fact that
intoxieating liquors were found; and that fact was to be proved
before the court by competent evidence under oath and not by the
officer’s return on the warrant. State v. Stevens, supra.  In Con.
v. Gregory, T Gray, 498, the respondent after verdict moved in arrest
of judgment because the warrant had been served by a disqualified
officer.  The court held this to be practically a motion to dismiss the
case for want of sufficient service of the process, and held that it was
made too late.  The eourt said “A motion to dismiss any action for
want of due service, must be made before a general appearance in
the action.  This will certainly apply as strongly in eriminal cases
as in ctvil cases.  If the party appears and pleads to the complaint
or indictment, he is {ully before the court and the court has jurisdie-
tion of the case. After a verdict has been returned, it is quite too
Iate to interpose a motion in arrest founded upon the want of proper
service of the warrant.” If an objection to a defect in the service of
the warrant cannot be entertained after verdict, then a fortiori an
objection, not to the service, but only to the return of service, cannot
be. The court after verdict allowed the officer to supply the omis-
sion of his signature on the original warrant, and then allowed a new
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copy of the complaint, warrant and return as amended to be filed.
To this the respondent excepted, but his exceptions become imma-
terial upon our holding as above that the omission of the signature,
first objected to after verdiet, is not cause for arresting judgment.

The foregoing disposes of all the objections to rendering judgment,
which were raised or noticed in the respondent’s argument.

Feeeptions overruled.  Judgment for the state.

STATE OF MAINE vs. COLEMAN J. Watsir,
Cumberland.  Opinion April 22, 1902,
Pleading.  Criminal Leaw.  Demurrer.

Upon demurrer to the complaint only in a criminal case, the court cannot go
beyond the complaint to consider alleged defects in the warrant or return.
If the complaint itself be suflicient in law the demurrer must be overruled.

Lxeeptions by defendant.  Overruled.

Secarch and seizure process in the superior court for Cumberland
county. The defendant filed in that court the following demur-
rer: — )

And now the said respondent comes into court here, and having
heard the said complaint read, says that the said complaint and the
matters therein contained in manner and form as the same are therein
stated and set forth, are not sufficient in law, and that he the said
respondent is not bound by the law of the land to answer the same
and this he is ready to verify ; whercfore, for want of a suflicient
complaint in this behalf, the said respondent prays judgment and that
by the court he may be dismissed and discharged from the said
premises in the said complaint specified.

Upon joinder by the state, the court overruled the demurrer, and
the defendant excepted.
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R. T. Whitehouse, county attorney, for state.

There was in fact a return signed by the officer, showing a scizure
of intoxicating liquors. The return of the liquors was written in by
the officer in due form. The portion of the return relating to the
arrest of the respondent was a separate sheet annexed to the return
of the liquors upon the back of the warrant. This annexed sheet
was duly signed by the officer, and that signature was intended to

and did suffice for both the return of the arrest and of the seizure of

the liquors in question. Dwight v. Humphreys, 3 Mclean, U. S.
104, and Litton v. Armstead, 9 Baxt. (Tenn.) 514.

Such defeet cannot be reached by a motion in arrest of” judgment.

If there had been no return of liquor secized such defect is cured
by demurrer.  Com. v. Gregory, 7 Gray, 498.  But no such motion
was made by the respondent.  Instead, he has demurred, and a
demurrer is, upon all authorities, a general appearance. Hale v.
Continental Life Ins. Co., 12 Fed. 359 ; Life Ins. Co. v. Palmer, 81
I1l. 88; Glilbert v. Hall, 115 Ind. 547. Even where the demurrer
is for want of jurisdiction over the person.  N. J. v. N. Y. 6 Peters,
323 ; Ogdensburg R. . Co.v. R. R. Co.,, 63 N. Y. 176; Maine
Bank v. Hervey, 21 Maine, 38 ; Buckfield Branch R. R. Co. v. Ben-
son, 43 Maine, 374 ; Vance v. Funk, 3 11l. 263. Iven if the defect
in question could be reached by demurrer, the defeet is amendable,
and the law court will continue the case for amendment.  Com. v.
Parler, 2 Pick. 549; Com. v. Curney, 153 Mass. 444 ; Welch v.
Damon, 11 Gray, 383 ; Baxter v. Rice, 21 Pick. 197.

D. A. Mecher, for defendant,

This case comes before the court on demurrer, so that the main
objections to the warrant, as a matter of law, are,

1. Because the warrant orders a scarch of the person without the
support of a complaint on oath or affirmation.

2. Because the return does not show whether the liquors were
found on the premises deseribed in the complaint, or on the person
who was on the premises.

3.  Because the alleged seizure was not signed by the officer and
does not state when the seizure was made.
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Allowance of amendment. Johnson v. Day, 17 Pick. 106; Shep-
herd v. Jackson, 16 Gray, 600; State v. Hall, 49 Maine, 412, 415;
Com. v. Maloney, 145 Mass. 205, 211; State v. Gust, 70 Wis. 631;
Carter v. Wyatt, 43 Wis. 570, 574; Vail v. Rowell, 59 Vt. 109;
Mosseauz v. Brigham, 19 Vt. 457; Stratton v. Lyons, 53 Vt. 130;
King v. Bates, 80 Mich. 367, 20 Am. St. Rep. 518; Noyes v. Hillier,
65 Mich. 656; People v. Chapman, 62 Mich. 280, 4 Am. St. Rep.
857; Foster v. Alden, 21 Mich. 507; Ramsey v. Cole, 10 S. E. Rep.
598; Vastine v. Fury, 2 S. & R.(Penn.) 426; Clarkes Case, 12 Cush.
320; Sawyer v. Harmon, 136 Mass. 414; Hale v. Finch, 1 Wash.
517; Hegler v. Henckell, 27 Cal. 492; Walker v. Com. 18 Grat.
(Va.) 13, 98 Am. Dec. 631; Hussey v. Cole, 84 Ga. 147, 149;
Thatcher v. Miller, 11 Mass. 413; Thatcher v. Miller, 13 Mass. 270;
Baater v. Rice, 21 Pick. 197.

Srrring:  Wiswernn, C. J., EMery, WHITEHOUSE, STROUT,
Savaee, Powers, JJ.

Emery, J. The respondent’s argument gocs wholly to the
warrant and the officer’s return upon the warrant.

In State v. Kyer, 84 Maine, 109, the demurrer was to the com-
plaint and warrant; judgment was prayed for want of sufficient com-
plaint and warrant. The court held that it could not go beyond the -
demurrer, into any parts of the process or proceedings not demurred to.

In his demurrer in this case the respondent names the complaint
only as the object of the demurrer.  He prays judgment for want of
a sufficient complaint only.

The only question raised, therefore, is the sufficiency of the com-

~plaint.  The respondent in his argument has not attacked the com-
plaint.  No defect in the complaint is pointed out and we see none.

Feeptions overruled.
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James W. MeskERVE, and another,
s,

WARREN NASON and Saco River TELEPITONE and TELEGRAPH
Co., trustee, and Frank W. McKENNEY, claimant.

York. Opinion April 22, 1902,

Trustee Process.  Assignment.  Consideration.  Ixceplions.  Practice.  Costs.
RN e 86, 4% 65, par. VI, 79.

1. In a trustee process, one claiming the funds in the hands of the trustee
by virtue of a prior assignment from the principal defendant, must prove
that such assignment was for a valuable consideration in order to hold
such funds against the attaching creditors.

2. As between the plaintiff, trustee and claimant in a trustee process, when

the law court sustains exceptions it need not remit the case for a new

trial or hearing, but can itself finally dispose of the case and order final
judgment.

Costs will ordinarily be awarded to the plaintill’ against an unsucecessful
claimant in a trustee process, when the interposition of the claim has
occasioned delay or expense to the plaintifl.

o

Exceptions by plaintiff.  Sustained.

Assumpsit on account annexed.

The principal defendant was defanlted for the amount claimed in
the writ and interest.

In this court below the order was, trustee discharged ; and plain-
tiff’ alleged exeeptions.

The trustee’s disclosure showed $45.00 due from it to the princi-
pal defendant for personal labor performed by him within thirty
days next prior to the service of the writ. '

J. M. Marshall ; J. O. Bradbury and A. I, Haley, for plaintiff.
W. T. Ewamons; G. F. and Leroy Ialey, for defendant, trustee

and claimant.
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SrrriNG @ WisweLs, . J., EMeERy, WIIITEHOUSE, SAVAGE,
Powers, JJ.

EMERY, J.  The party summoned as trustee of the defendant in
this trustee process disclosed that at the date of the service of the writ
upon him, he had in his hands and possession forty-five dollars due
the defendant for his personal labor performed within the thirty days
next prior to such service.  The alleged trustee also disclosed notice
of a claim by assignment of the fund prior to the service of the writ.
The claimant of the fund under that assignment was then made a
party, and filed his allegations of fact, “so far as respects his title to
the goods, effeets or credits in question,” as provided in R. 8. ¢. 86,
§ 52, An issue was thereupon formed between the claimant and the
plaintiff, and evidence adduced.  Upon that evidence and the dis-
closure of the alleged trustee, the court ruled that the trustee should
be discharged. The plaintiff excepted and made the disclosure and
“all the testimony presented at the hearing” a part of the case upon
his exceptions.  Upon this bill of exeeptions the law court can
review and determine the whole case between the plaintiff and the
claimant and the alleged trustee. R. S, e. 86, § 79.  Weleott v.
Richman, 94 Maine, 364.

The funds in question originally belonged to the defendant, and
were by him “entrusted to and deposited in the possession of”” the
alleged trustce, and were there remaining when attached by the
plaintiff through this trustee process.  The burden of proof was,
therefore, upon the claimant. e had to show by evidence a prior
title to the fund, acquired through a transaction, not only valid in
itself, but also valid against attaching creditors of the defendant. A
mere voluntary assignment by the defendant to the elaimant would
not be valid against attaching creditors. A valuable consideration
must be shown. Thompson v. Reed, 77 Maine, 425, 52 Am. Rep.
781 ; Huaynes v. Thompson, 80 Maine, 125.

The evidence of assignment was a written order signed by the
defendant, directing the alleged trustee to pay forty-five dollars to
the elaimant or his order ; but there is no evidence whatever that
there was any consideration for the order. It does not even
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purport upon its face to have been given for value. For all that
appears in evidence it was a mere voluntary order utterly without
consideration. In his allegation, or pleadings, the claimant alleged
a consideration of goods sold and delivered, but he offered no evi-
dence in support of the allegation and hence has completely failed to
establish his claim. Thompson v. Reed and Haynes v. Thompson,
supra.

The plaintiff, however, cannot hold the entire fund. Twenty dol-
lars of it are exempt from attachment as wages for the defendant’s
personal labor for a time not exceeding one month next preceding the
service of the process. R. S., c. 86, § 55, par. VI; Quimby v. Hewey,
92 Maine, 129. The alleged trustee can only be charged for the
remainder of the fund, viz.: twenty-five dollars, less his.legal costs
up to and including his disclosure and examination.

The claimant by making his groundless claim has occasioned the
plaintiff"delay and extra costs of procedure ; hence we think it equit-
able that the plaintiff should recover costs against the claimant from
the time of the latter’s appearance. White v. Kilgore, 78 Maine,
323, 57 Am. Rep. 810.

Fawceptions sustained.  Ruling below reversed.  Trustee
charged for twenty-five dollars less his legal costs.
Plaintiff’ to recover costs against the claimant since
his appearance in the case.
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STATE oF MAINE
VS,

INTOXICATING Li1Quons, AND MAINE SteAMsHiP COMPANY AND
MAINE CENTRAL RAILROAD CoMPANY, Claimants.

Androscoggin,  Opinion April 28, 1902,

Intox. Liquors., Interstate Commerce.  Const. Law.  R.S., e. 27, 3 31,
Stat. of U. 8. dug. 8, 1890.

Upon a seizure of intoxicating liquors by the sherifl’ under R. 8., ¢. 27, 3 31,
it appeared by the shipping receipt given to the consignor by the claimant,
the Maine Steamship Co., at the time it received the liquors in New York
for shipment, that they were to be transported to Lewiston, in this state,
over the Grank Trunk Railway. By mistake, however, the through way-
bill made by the claimant, and which accompanied the liquors, directed
their transportation to Lewiston over the Maine Central Railroad. They
were accordingly shipped there over the latter line, and at the time of their
seizure were in the warehouse of the Maine Central Railroad Co., at its
station in Lewiston, awaiting the order of the consignee, and some three-
quarters of a mile away from the station of the Grand Trunk Railway in
that city.

IIeld; that neither the right of the consignee to refuse to receive the liquors
at the Maine Central station, nor the right of the claimant to recall them
and, so far as possible, rectify its mistake by shipping them to Lewiston
over the Grand Trunk Railway, can affect the question of whether the
liquors still retained their character as articles of interstate commerce.
Nothing had been done by either the consignee or the claimant looking to
the exercise of such a right on the part of either. The status of the liquors
is fixed by the facts existing at the time of their seizure, and not by future
possibilities.

Held ; further, that the liquors having been transported into this state to
their place of ultimate destination, designated upon the through way-bill
accompanying them, and there remaining for storage to await the orders
of the consignee, their transportation as articles of interstate commerce
had terminated, and that they had arrived within the state, so as to be
subject to the operation and effect of the laws of this state, within the
meaning of the Act of Congress of Aug. 8, 1890, known as the ¢ Wilson
Act.”
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Agreed statement on appeal by claimants from the Iewiston
municipal court, in a scarch and seizure process under R. S.; c. 27,
against certain intoxicating liquors deposited in the freight-house of
the Maine Central Railroad Company in Lewiston. Condemnation
sustained.

The case appears in the opinion.

W. B. Skelton, county attorney, for state.

W. H. White and S. M. Caiter, for Me. Cent. R. R. Co.

J. W. Mitchell, for Me. Steamship Co., claimant.

The contract for shipment of the goods was a lawful contract, one
which the Maine Steamship Company might properly make. A
refusal to accept the goods for transportation would have rendered the
Steamship Company liable in damages.  Bowman v. Chicago, cte., R.
R. Co., 125 U. 8. 465; Rhodes v. lowa, 170 U. S. 412; Vance v.
Vandercook Company, 170 U. S, 438,

The liquors in question were not liable to seizure under the
statutes of this state until the contract for carriage had been com-
pleted by the arrival of the goods at their destination, to wit,—at the
Grand Trunk Station in Lewiston. Rhodes v. Towa, supra; Vance
v. Vandercook Company, supra; State v. Intoxicating Liquors, and
Grand Trunk Ry. Co. of Canadae, Claimant, 94 Maine, 335.

The state’s process for their seizure before the contract for ship-
ment had been completed was void.  State v. Intoxicating Liquors,
Boston & Muine Reilroad, Claimant, 83 Maine, 158.

The contract for shipment had not been completed at the time the
goods were seized. Transportation had been interrupted by the
goods having been sent by the wrong route.

SrrTING : - WisweLn, C. J., EMery, WHITEHOUSE, STROUT, SAV-
AGE, POWERS, JJ.

Powers, J.  This case comes to the law court on the following
agreed statement of facts and copies of the record and papers therein
referred to, and of the joint class rate and commodity tariff between
the Maine Steamship Company and Grand Trunk Railway in effect
at the time, and duly filed with the Interstate Commerce Commission.
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“The three barrels of wine and the two kegs of brandy concerned
in the case were shipped from New York, July 14, 1900, by
through way-bill over lines of Maine Stcamship Company and Maine
Central Railroad Company, hereto annexed, having been received
there by the Maine Steamship Company, as per shipping receipt, also
annexed. They were way-billed by the Maine Central Railroad
Company, instead of the Grand Trunk Railway as per shipping
receipt, by mistake of Maine Steamship Company. Grand Trunk
Railway Company and Maine Steamship Company had through
freight rates from New York to Lewiston. '

“The keg of alcohol and the two kegs of whiskey were shipped
from Boston, Massachusetts, to Lewiston, Maine, via Boston & Maine
Railroad and Maine Central Railroad Company prior to July 19,
1900.

“All of said liquors were received at the ¢ Upper Station,” so-called,
being the station designated in the way-bills and one of the stations
of the Maine Central Railroad Company in Lewiston, unloaded from
the car or cars, containing the same and placed in the railroad com-
pany’s warehouse before eight o’clock in the forenoon of July 19,
1900, there to await the order of the consignee or consignees. They
remained in said warehouse, as aforesaid, until eleven o’clock in the
forenoon of the following day, when they were scized by John F.,
Carrigan, a deputy sheriff’ of the county of Androscoggin, by virtue
of the complaint and warrant thereto annexed, and subsequent pro-
ceedings taken, as appears from the papers and records specifically
made a part thereof. Said liquors were intended by the consignee
for unlawful sale within the state of Maine. The consignee had
received no notice of arrival of goods.

“The ¢Upper Station,” so-called, of the Maine Central Railroad
Company, is situated about three-quarters of a mile from the station
of the Grand Trunk Railway.

“Tt is claimed by the Maine Steamship Company and the Maine
Central Railroad Company that the seizure of said liquors was
illegal in that it was in violation of the third clause of § VIII, of the
first article of the constitution of the United States and the acts of
Congress thereunder.”

voL. XcvI 27



418 STATE ». RAILROAD CO. [96

The claim of the Maine Central Railroad Company has been aban-
doned ; and there only remains for consideration the claim of the
Maine Steamship Company to the three barrels of wine and two kegs
of brandy. The foundation of this claim is that, according to the
shipping receipt given by the claimant to the consignor, the liquors
were to be shipped to Lewiston over the Grand Trunk Railway, but
by mistake they were shipped to Lewiston over the Maine Central
Railroad, unloaded from the cars, and placed in the railroad com-
pany’s warehouse to await the order of the consignee ; that therefore
the act of transportation had not ceased, and the liquors were still
under the protection of the interstate commerce clause of the federal
constitution, because the consignee might refuse to receive them at
the station of the Maine Central Railroad, or the claimant might see
fit to correct its mistake, recall the liquors and ship them again to
Lewiston over the Grand Trunk Railway.

We cannot give our assent to such a proposition. Undoubtedly
the consignee might refuse to accept the goods at the station of the
Maine Central Railroad. In the absence of contract or custom fixing
the place of delivery by the carrier, delivery must be made at the
carrier’s depot at the place of destination, or if by the shipping
receipt or bill of lading the goods are to be shipped over a connect-
ing line, the place of delivery is the depot of such connecting line at
the place of destination. Undoubtedly, also, the claimant might
recall the goods, and so far as possible rectify its mistake by ship-
ping them to Lewiston over the Grand Trunk Railway, in accord-
ance with its contract with the consignor. But neither of these pos-
sibilities had ripened into a fact at the time the liquors were seized,
and nothing had been done by either the consignee or the claimant
looking to the exercise of such a right on the part of either. As
well might it be claimed that liquors which at the time of their
seizure are intended for unlawful sale in this state are not subject to
seizure and condemnation, on the ground that the holder or owner
might change his mind, a right which he unquestionably has, and
decide to keep them for his own consumption. Their status is fixed
by the facts as they existed at the time of their seizure, and not by
future possibilities, The liquors were shipped to Lewiston accom-
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panied by a through way-bill, which called for their transportation
over the Maine Central Railroad. They had been transported to the
precise place to which the claimant, who undertook to transport
them, directed that they should be transported. The way-bill which
accompanied them, and which was made by the claimant, required
them to go just where they did go, and no farther. They had been
there unloaded, and were in the warehouse awaiting the order of the
consignee. The act of transportation had terminated, and they were
subject to the operation and effect of the laws of this state. State v.
Intox. Liquors, 95 Maine, 140. As was there said by Chief Justice
WisweELL : “We fully recognize that the question