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Sales. Delivery. Waii-er. Subsequent Purchaser.
In a contract for the sale of personal property, where no agreement is made
as to credit, the law presumes that the parties intended to make the payment of the purchase price and the delivery or possession concurrent couditions. The vendor has the right to retain possession until the purchaser is
ready to perform his part of the contract. Or, if the goods have been delivered with the expectation of immediate payment, and this condition is not
performed, the vendor may retake possession of the same.
But although a sale of this character is conditional and a vendor has a right to
retain possession or to retake it umler certain circumstances, these rights
may be waived by him, in which case the sale becomes absolute and the title
vests in the purchaser.
The mere fact of delivery, without a performance of the condition of payment,
is some evidence of a waiver of this condition. It may be controlled or explained by other facts and circumstances, but this, with all of the other eviclence in the case, should be submitted to the jury upon the question of
waiver.
Where the property passed by delivery in the first instance, an unrecorded
instrument made two months later, purporting that the title should remain
in the vendor and that the property was leased to the venclee for a stipulated monthly. rental until a particular sum in all was paid, when the payments should be treated as purchase money and the title pass, is ineffectual
against an innocent purchaser for value without notice.
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This was an action of replevin, begun August 23, 1892, to
recover two settees manufactured by the plaintiff for one Coburn.
proprietor of the Penobscot Exchange, Bangor, and delivered
at his hotel in the spring of 1891. The defendant as vendee of
Cohum, in September following, claimed that the title to the
:-;ettees had passed to Coburn ; and that it was a question of fact
for the jury to dete1_·mine whether or not there was a sale and
delivery and ,vhether or not the title passed from the original
vendors to the original vendee.
Plnintiff put in evidence the following documents:
''October 5, 1891.
''nfr. F. vV. Coburn, to G. ·w. Merrill & Co., Dr.
April 2t'>, To merchandise as per bill rendered,
$51.00
tTuly 25, By cash to date,
20.00
$31.00
(Copy of Document called Lease in the Testimony )

''Bangor, April 25, 1891.
"Mr. F. "\V. Coburn this day hired and received of G. w·.
~Ierrill Furniture Co.,
One oak settee, leather, ten feet,
$35.00
$16.00
One cherry :-::,ettee, carpet, eight feet,
$51.00
''For.the use of which I promise to pay the said G. vV. Merrill
Furniture Company, ten dollars on the receipt of the above
fumiture, and the further sum of ten dollars for each and every
month I shall keep the same ; and the said furniture to he
retnrned to them on demand, and not to be removed without
the written consent of G. vV. Merrill Furniture Company.
Provided, however, that if I shall ,vell and truly make all said
payments in manner as aforesaid until the same shall amount to
the full sum of fifty-one dollars, whieh sum is the estimated
value of said property, then said sums are to be treated ns purchase money and said property is to become mine, otherwise
the :-.nme is to he and remain at all times the property of said
U. vV. Merrill Furniture Company i with the right to take the
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same without process of law and entering my premises therefor
without hindrance from F. W. Coburn.
F. W. Coburn."
''.Witness, N. vV. Littlefield."

N. W. Littlefield, called by plaintiff, testified aR follows :
'' .Mr. Coburn came to our store about the 20th of March, 1891,
and wanted two settees, one upholstered 1n leather ten feet,
and the other eight feet, upholstered in carpet. They were
made and delivereq.. They were made and delivered as all saleH
are and considered cash payment. vVe mnde the settees and
took them over there and in a week or ten dnys afterwards I
sent the bill. About three weeks afterwards the money had
not come in and I sent our boy over once or t-wice to Mr.
Coburn to collect the hill. After that, along in April, about
the 20th, I went ovrr and saw ]\fr. Coburn myself. He was
'very sorry,'he said, 'hut he could not pay that bill to-day.'
'All right,' I said. He said, 'come in again in about a week.'
I went over in about a week and he could not pay it then. I
said: 'Mr. Coburn, I think the best way is to give a lease and
you pay us ten dollars down and ten every month thereafter
until it is pai~ up.' He said: ~ All right,: he would do it. I
went over and met him the 19th of June, and he paid me ten
dollars, and I took it over to the .store. vVhen the month came
round he could not pay, but he paid five dollars J nly 22, and
when ·we went over next time he paid five dollars more ; and
that was all that was paid when ]\fr. Hill took the house. The
settees that are replevied, and returned to us, are the same ones
that we delivered to M1·. Coburn. They are in our office now."
The presiding justice gave the following, among other, instructions to the jury: 11 These goods were delivered and there is no
evidence that there was any particular time for payment, and
therefore, the presumption is that the payment was due immediately. It went along. Mr. Hill was not the purchaser before
this document, which they call a lease, was taken. Now, the
seller, claiming that he had not lost the title to the property,
and relying upon his first conditional contract, makes another
and different conditional contract. It would have been more.
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appropriate if it had been signed by Merrill and the other party,
hut it. is the same in effect. They mnke another conditional
document. It is not a lease, but a conditional sale. It was an
agreement between these parties, that the seller had the title
and should keep the title until he got his pay in a certain manner of payments in the instrument named. Now, my idea is
thnt they could ~mbstitute that old contract for the new, nothing
intervening. Had Mr. Hill come in before, in my mind, that
would have been another thing; hut his purchase was made
subsequent, and the tenor of the contract is that the seller holds
the title and the buyer does not have it, and is not to have it
until he makes full payment. Now, this manner of keeping the
accounts is not inconsistent with this; it is buying, and he did
buy, if the witness is not questioned, on the date which he took
it. They used the word' lease' in it, but they got no particular
rights under that phrnseology.
"Mr. Merrill cannot take and keep this property, because Mr.
Coburn and Mr. Hill under him can go and take the property
by paying the amount due. There is no forfeiture. Now, then,
if Mr. Merrill and others-his firm-agreed to manufacture
and deliver, and did manufacture and deliver, and made no
waiver, by any agreement, of his lien upon the property until
he got his pay, and it ran along even from April till June, and
then they substituted this new contract for the old one, my
opinion as matter of law, is that that contract holds the property
until they have got the pay according to the agreement, the
original price. . . .
"There is a distinction. They sold in one way and they
substituted a new bargain before any purchaser or innocent
person became interested in the property, and I think Mr. Hill's
purchase afterwards makes no clifference. . . . If you believe
the testimony, I do not see any other wny but to give a verdict
for the plaintiff."
Other facts are stated in the opinion.

A. L. Si1npson, for plaintiff.
Up to April 25th the only trade which had been made between
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the parties was that the plaintiff should manufacture the settees
for Coburn and as ho had not asked for t~ny credit and. as no
credit had been given, the settees remained the property of the
plaintiff; the title still remained in him the same as in 8tone v.
Pe1·ry, 60 Maine, 48; Seed v. Lonl, (Hi Maine, 580. Coburn
then as well as the plaintiff regarded the title to the settees in
the plaintiff; .their acts nnd the ugreement prove conclusively
that both parties considered the title in the plaintiff.
At the time the agreement was mude between Coburn and the
plaintiff, the title to the settees being in the plaintiff, they bad a
right to make any agreement in relation to the disposition of
them that they pleased; and they made this conditional ugreement with Coburn and he signed it.
Defendant has no occasion to complain of this agreement, for
his rights were not interfered with in making the agreement;
at that time he had not acquired any rights or interest in any of
the property or furniture in the hotel.
This agreement having been made a long time before he
made any purchase of any of the furniture in the hotel he could
not have been affected by it. It was not for the plaintiff to
notify him that he. ·was the owner of the settees, for he could
not be supposed to believe that Coburn would attempt to sell
that which he did not own. It was the duty of the defendant
to inquire into the title of the property that he was purchasing.
Caveat emptor applies.
As Coburn did not have the title to the settees he could not
give any title to the defendant. He might have fulfilled the
agreement made by Coburn with the pbintiff and in that lrny
acquired title to the Rettees.
Counsel also cited : Gross v. Jordan, 83 Mnine, 380.
JI. P. Haynes, ..A.. W. Wetherbee, with him, for defendant.
SITTING:
LrnBEY,
vVIswELL, JJ.

FosTER,

HASKELL,

vVHITEHousE,

vVISWELL, J. On about March twentieth, 1891, one Coburn,
then the proprietor of a hotel in Bangor, ordered of the plaintiffs

22

.FUHNITUHE CO. V. HlLL.

[87

two settees, the property repleTie<l, the same to be manufactlued by the plaintiffs. On the twenty-fifth of April following,
the settees having been completed were delivered at the hotel
occupied. by Coburn. Between that time and the nineteenth of
the following June the plaintiffs called upon Coburn at various
times for the purpose of collecting the pny for these articles,
nncl on the latter date, nothing having been paid up to that
time, and Coburn being still unable to pay, one of the plaintiffs
prnposed that Coburn should sign the written instrument called
by the witnesses a lease, but in foct a contraet providing that
Coburn should pay the plaintiff ten dollan; per month for the
use of the articles until the sum of fifty-one dollars was paid,
when the sums so paid should he treated as purchase money and
the property pass to Cohurn. This i nstmment was never
recorded.
In the month of September following, the defendant bought
these settees, with other hotel furnishings, of Coburn without
uotice of any claim upon them of the plaintiffs. The plaintiffs
brought this action of rcplevin to recover possession of these
settees.
The presiding justice instructed the jury that the question
was principally if not altogether of law, and at the clm,e of the
charge said, '' If yon believe the testimony, I do not see any
other way but to give a verdict for the pl:1 intiffs." An examination of the evidence will show that this \Vas in effect a
direction to return a verdict for the plaintiffs.
At the time the goo<ls were ordered, nothing was said about the
time of payment and no- agreement was made by the plaintiffs to
give credit; under these circumstances the law presumes that
the parties intended to make the pnyment of the price nnd the
delivery of the possession concurrent conditions. The plaintiffs
would have had the right to retain possession until the purchaser
had been ready to perform his part of the contract. Or, if the
goods had been delivered with the expectation of immediate
payment, and ·thi~ had not been done, the plaintiffs had the
right to retake possession of the goods.
But although a sale of this character is conditional and a ven-
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dor has the right to retain possession or to retake possession
under certain circumstances, the vendor may waive the conditions and these rights, in which case the sale becomes absolute
and the title vests in the purchaser. Peabody v. Mc Guire, 7~l
Maine, 572.
The mere fact of delivery without a performance of the condition of payment is some evidence of n waiver of the condition.
The rule that prevails in this State is thus stated in Peabody Y.
llfcGuir-e, supra: But the doctrine which has the support of
our own court upon this question, and which seems to he the
correct and rational one, is, that even in a conditional sale the
mere fact of delivery, without a performance by the purehaser
of the terms and conditions of sale, and without anything being
said a.bout the condition, although it may afford presumptive
evidence of an absolute delivery and of a waiver of the condition,
yet it may he controlled and explained, and is not necessarily
an absolute delivery or waiver of the condition; hut whether so
or not is a question of fact to he ascertained from the testimony."
In this case there ,vas a delivery of the goods without a performance by the purchaser of the terms and conditions of sale,
and, without anything being said about the condition," this was
some evidence of a waiver by the plaintiffs of their rights. It
might he controlled or explained by other eircumstances, but
we think that it was a question for the jury and that it was
error to direct, in effect, a verdict for the plaintiffs.
If the evidence was such that a verdict for the defendant
would have been so clearly erroneous as to require it to be set
aside, then the defendant could not complain of the instruction,
but we do not think that such is the case. There are undoubtedly circumstances which have some hearing in favor of the
contention on each side. :For ii1stance, one of the plaintiffs,
and the one who had most to do with the transaction, testified
upon cross-examination that when the goods were delivered he
considered Mr. Coburn good and expeeted the cash in thirty
days." :From this evidence, taken in connection with tho unrestricted delivery, the jury would have been authorized in finding
a waiver.
11

11

11
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If the property passed by delivery, then the unrecorded
instrument executed upon June nineteenth, but bearing date of
April twenty-fifth, was ineffectual to give the plaintiffs any
claim upon these goods as against the defendant; upon· the
other hand if the title did not pass, the parties merely substituted one conditional contract for another, as they might w1th
propriety have done. So the case depends entirely upon the
question of fact as to whether or not the property passed at the
time of delivery. This issue, we think, shou]d have been
submitted to the jury.
Exceptfons w,.u,tained.

CHARLES

A.

CoRTIIELL,

Washington.
Pleading.

and another, vs.

EBEN

A. HoLl\rns.

Opinion September 2G, 18~l4.

General L,;sue. Brief Statement. Demurrer. Practice. Way.
Nuisance. R. S., c. 82, § 22.
·when a general issue is pleaded to an actioi;i and joined, and defendant also
files a brief statement, alleging three grounds of defense, two of which are
admissible under the general issue, and the other contains matters in justification, but fails to state enough to afford justification, a demurrer to such
brief statement will be sustained.
Brief statements should contain a specification of matters relied upon in defense, aside from such as would come under the general issue, and must be
certain and precise to a common intent.
Demurrer to a brief statement cannot be treated as an admission of the truth
of matters alleged in justification which are insufficiently pleaded, nor of the
matters properly admissible under the general issue, such matters being
improperly in the brief statement.
When a demurrer to a brief statement is sustained, the general issue having
been pleaded and joined, the action will stand for trial upon the general
issue, unless the Nisi Prius court shall allow further plea.
When a public nuisance obstructs an individual's right, he may remove it to
enable him to enjoy that right. But the right to abate a public nuisance by
an individual goes no farther. He is not authorized to abate it merely
because it is a public nuisance.
See Holmes v. Corthell, 80 Maine, 31.

ON

EXCEPTIONS.
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This was an action of trespass, q. c., to which the defendant
pleaded the general issue and tiled the following brief statement:
And for brief statement the defendant says that the place of
the alleged trespass is not, and never has been. the property of
the plaintiffs, and that they have never been in possession of
the same.
The defendant further says, that the place where acts complained of as the alleged trespass vrnre committed, has been
recognized and m,ed by the public, nnd by the th•fendants, and
their gruntors, as a public ,vay, from Madison street to
ater
street, for more than fifty years without interruption.
The defendant further snys that plaintiffs' title deeds hound
their premisc1, upon the way aforesaid, and conveyed them no
title whatever therein."
The plaintiffs demurred, as follows :
11
As to the defendant's plea, in which he says he is not guilty
and thereof puts himself upon the country, the plaintiffs do the
like, as required by statute.
11
And the said plaintiffs, as to the defendant's brief statement
of defense by him filed above, saith that the same and the matters therein coutained in manner and form as the same are stated
and set forth are not suffieient in Ia w to bar or preclude the
plaintiffs from having or maintaining their aforesaid action
against the said defendant, and the plaintiffs are not hound by
law to answer the same, and this the plaintiffs are ready to
verify.
11
"\Vherefore, and hy reason of the insufficiency of th~ said
brief statement of the defense in his behalf, the plaintiffs pray
judgment and for their damages Ly reason of the trespasses
aforesaid.
11
And the plaintiffs state and show to the court the following
reasons and causes of demurrer to the said statement of defense :
For that the first ground of defense in said brief statement
contains no matter not in issue under his plea of the general
issue, and tends to prolixity and confusion in pleading, and 1s
inconsistent with other parts of said statement.
11

11

,v
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''The second ground of defense ulleged in said brief statement
C'ont:.iins no matter of fact constitnting a defense to this iwtion.
And the matter therein as set forth is immaterial and irrelevunt.
"The third ground of defense alleged in :::;aid brief statement as
set forth therein i:::; inconsistent with itself in that it stateH facts
and a conclusion of law inconsistent ,vith said facts, and nothing therein alleged amounts to more than the general issue. 1 '
After joinder hy the plaintiffs, the presiding justice overruled
the demurrer nnd ordered judgment for the defendant, and the
plaintiffti took exceptions.

A. Jlfac1Viclwl and G. A. Curmn, for plaintiffs.

E. B. Jiarvey, and (}. R. Ganlna, C. B. Rounds, with
them, for defendants.
SITTING:

,V1s,vELL,

C. J., E.:nEnY, FosTER,
.J,T.

PETEns,
STnouT,

J.

WHITEHOGSE,

Under our statute, ••the general issue may be
pleaded in all mu;es, and a brief statement of special matter of
defense, or a 1,pecial plea, or double pleas in bar, may he filed."
R. S., c. 82, § 22. Brief statements Rhould contain•• a specification of matterti relied upon in defense, a8ide from such as
would come under the general issue," and "he certain and
precise to a common intent." Wcishburn v. 1-l1oselv, 22 Maine,
163.
Defendant pleaded the general issue, which was joined. By
brief statement, he set out three matters in defense. Plaintiff
demurred specially to the brief statement, which was overruled
by the presiding judge, and judgment ordered for the defendant.
To this ruling the plaintiff excepted.
The first and third grnunds of defense in the brief statement
were admissible under the general issue, nnd c,tnnot he treated
ns "special matter of defentie." The second ground of defense
is, that the locus in quo "has been recognized and used by the
public, and by the defendants and their grantors, as a public
STROUT,
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way, from l\fadison street to vVater street, for more than fifty
years, without interruption." The declaration in the writ
charges defendant with destroying a fence and gate, hauling
upon the premises quantities of rocks and other materials, tearing down and destroying a clothes-dryer, platform and steps,
injuring and encumbering the soil, turf and herbage, and so
forth. The brief otatement does not allege that any of these
things encumbered the alleged "\Vay, or Jbstructed the individual
right of the defr~ndant in its use, nor that they were a public
nuioance~ from which he suffered a special damage beyond that
of the pubUc generally, which might authorize him to maintain
an action therefor, or personally to abate it. When a public
nuisance obstructs an individual's right, he may remove it to
enable him to enjoy that right. But the right to abate a public
nuisance by an individual goes no farther. He is not authorized
to abate it merely because it is a public nuisance. Brown v.
Perkins, 12 Gray, page 101.
The allegations in the brief statement, if true, are clearly insufficient to afford a justification to the defendant. The special
demurrer should have been sustained.
The demurrer cannot be treated as an admission of the facts
alleged in the brief statement, as two of the groun<ls therein
were not of special matter, and should not be in the brief statement, and the other ground was insufficiently alleged. The
plea of the general issue still remains, and upon it the parties
have a right to be heard. 1-Vye v. Spence,·, 41 :Maine, 27G;
J.l1oore v. 'I1nowles, (55 Maine, 494 .
.Exceptions su:,tained. Dem,U1Te1· sustained. Brief
8latem.ent adjudged bad. .Action to stand fm· trial
upon the plea of the geneml issue,. unless the Nisi
Priu:, Court shall allow further plea.
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SAME
Penobscot.

V8.

,v

vs. DAVID
SAME, and another.

BANGOR SAVINGS BANK

ALLACE.

Opinion September 26, 1894.

Mortgage. Possession. Crops. Trespass. Action.
A mortgagee of real estate, in the absence of an agreement to the contrary,
has the right at any time to take possession of the mortgaged premises ifhe
can obtain it peaceably, and to take the crops that may be growing thereon,
and apply the proceeds therefrom to the mortga_ge debt.
The treasurer of a savings bank, in the absence of evidence to the contrary,
must be deemed to have authority in behalf of the bank to take possession
of land upon which the bank holds a mortgage, for the purpose of gathering the growing crops.
If, after possession taken by the bank, and while the land is in possession
of the bank as mortga<gee, the mortgagor or other person wrongfully enters
upon the land and takes and carries away a portion of the crops, the bank
may maintain an action of trespass against him therefor.
If ~uch action is brought by the direction of its treasurer, it will, in the absence
of evidence to the contrary, be regarded as brought by the authority of the
bank.

ON

REPORT.

These were hvo aetions of trespass, q. c., brought by the
assignee of the mortgagee, to recover the value of the crops
removed by the defendants after foreclosure begun and possession taken by the plaintiff. The defendants justified as agents
of the mortgagor, and the plaintiff cJaimed thnt it had acquired
possession of the premises and crops through the foreclosure
proceedings of an agent acting under the authority of its treasurer.
The facts appear in the opinion.

E. C. Rydel' and Mattlzew Lauglllin, for plaintiff.
The treasurer of a savings bank, without vote of the trustees,
has authority to foreclose a mortgage, and, in any event Butterfield's entry for the purpose of taking the crops was an act
capable of ratification. Entry sufficient to rev est the estate.
Jenks v. Walton, 64 Maine, 97. As to authority of treasurer
to foreclose the mortgage, counsel cited: Wallace v. First
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Pm·ish nf Townsend, 109 Mass. 263; Trustees of Smith Gharitz'es v. Gomwlly, 157 Mass. 272; Bri'stnl County Savings Bank
v. Keavy, 128 Mass. 2~)8; Uutts v. York Jlfanf'g Oo. 18 Maine,
190. Presumption, in absence of nll evidence, Howard v.
Hatch, 29 Barb. 2~)7.
An entry may be invalid for purpose of foreclosure and still
be a lawful entry for the purpose of taking crops or of taking
possession for any purpose.
1.Vorthampton Paper lYiill.~ v.
Ames, 8 Met. 1; Gook v. Johnson, 121 Muss. 326; Perley v.
Glta8e, 79 Maine, 519; Gilman v. Wills, 66 Maine, 273;
Jone8 Mort. §§ (:i97, 721, and 780: Allen v. Bi'.cknwre, 36
Maine, 436.
Entering for the express purpose of taking crops is an act
capable of ratification and was ratified. Am. Dig. 18fJ3, p. 974,
§ 232; Planters' Bank v. Sharp, 12 Miss. 75; Am. and Eng.
Ency. p. 429, and citations.
Ratification: Gook v. Tulli.~, 18 ·wall. 338; Tlwrwlike v.
GorlfJ'ey, 3 Maine, 429, p. 432; Story Agency, §§ 245, 246
and citations; Fini{ Parish in Sutton v. Cole, 3 Pick. 245;
Whart. Agency, § 80; Riclw1·tL-; v. Folsom, 11 Maine, 70;
Gibson v. Norway Savings Bcwk, 69 Maine, p. 579.
A. W. Paine,for defendants.
Courn;cl argued : ( 1) That as mortgagee the hank had no right
to sue the defendants as mortgagors and therefore cannot recover
here, because the plaintiff had no actual possession of the premises, such actual possession_ being in defendants, with the right
to gather the crops which by their cultivation they had raised.
(2) That at common law the plaintiff had no such possession
of the premises as gave it a right to maintain an action of trespass, the defendants' occupancy and rights being such as
authorized the acts complained of.
( 3) That uII the neeessary preliminary acts, requisite for the
prosecution and sustaining of the suits, were all performed by
Butterfield without the authority or knowledge of the bank and
hence were utterly void and of no effect, the subsequent ratrncation of the acts by vote of the plaintiff being equally of no force
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but void and ineffectual and hence no cause of action has ever
0xisted to justify or legalize either of the suits in question.
Counsel cited: Hewes v. Bickford, 49 Maine, 71; Vekue v .
.11lo~her, 7G Maine, 469; Page v. Robfrison, 10 Cush. 99-102;
Femald v. Linscott, G Maine, 234; Judd v. Tryon, 131 Mass.
345; Jarvis v. Albro, G7 Maine, 310; Ulwse v. Mm·ston, GG
Maine, 271; Lon,q v. lVade, 70 Maine, 358; .Noyes v. R'ich,
52 Maine, 115 ; Mayo v. Fletchm·, 14 Pick. 525-532 ; Russell
v. Allen, 2 Allen, 44; Perley v. Ghcrse, 79 Maine, 51~), p. 521 ~
Teal v. Walker~ 111 U.S. 249-50; Judkins v. Woodman, 81
Maine, 355; Bennett v. Uonant, 10 Cush. 163; Gilman v.
Wells, GG Maine, 273; Lunt v. Brown, 13 Maine, 236-9; 4
Kent. Com. 119; 1 1reat v. Peirce, 53 Maine, 71; Clark v.
Peabody, 22 Maine, 500; Fi81-ce v. Holmes, 41 Maine, 441;
Jones v. Bowle1·, 74 Maine, 310; Pease v. Benson, 28 Maine,
333-353; Glwmberlain v. Gard-iner, 38 Maine, .548-552; Northampton v. Ame8, 8 Met. 1.
SITTING:

PETEus,

WISWELL, STROUT,

c. J.,

E1"rnRY,

FosTER, ,vHnEHousE,

JJ.

STROUT, J.
These two cases involve the same questions and
were argued together.
At the date of the ullege<l trespasses, the Bangor Savings
Bank was the holder, by assignment, of u mortgage of the locus
in quo, the title to the estate, subject to this mortgage, being in
Mrs. Wallace, wife of David Wallace, under whom the defendants justi(y.
The mortgage contained no provision as to
possession ; consequently the mortgagee had the right to take
possession at any time; and upon taking possession, the bnnk,
as assignee of the mortgage, had the legal right to take and
hold, to Le a11pwed upon its debt, any crops that might he
standing or growing on the mortgaged premises, at the time
posses:3ion was taken. Gilman v. W-ills, (Hi Maine, 273. No
one lived upon the premises, and it seems, from the report, that
no buildings were upon them. On tTuly 14, 1883, one Butter. field, who is stated to have had some equitable interest in the

Me.]

BANK V. "WALLACE.

31

mortgage, as between him and the hank, wrote to the hank,
directing his letter to '' Bangor Savings Bank," and therein
asked to have the mortgage sent to him, as he wished to make
out a foreclosure in the name of the hank, '' and take immediate
possession, so as to hold the crops." In reply to this letter,
James Crosby, treasurer of the bank, wrote Butterfield, and
enclosed the mortgage as '' per request." On receipt of this
letter and mortgage, Butterfield, on ,July 21, 18~);3, in presence
of two witnesses, entered unopposed upon the mortgaged premises, and stated to the witnesses that he took possession for the
purpose of foreclosing "and faking possession of the crops."
He then went to
allacc, and told him he "had entered and
taken pos~ession, had foreclosed the mortgage and taken possession to gather the crops, and he must not molest them in any
way.'' He then went to .Mr. "'Vatson, who lived 011 the adjoining
farm, and told him to look after the erops, and if there wa8 any
trespassing to immediately let him know. "\Vallace say::-; he
told Butterfield, when he, Butterfield, notified him of his entry
and claim to the crops, that he, vV ullaee, "should harvest the
crops." August 14, Butterfield found
allnce cutting outs an<l
forbade him, and had him arrested the same duy, hut thnt suit
was not entered in court. The trespa::-;ses complained of consisted of cutting and taking n portion of the crops between ,July
22, and August 23, 1893. The question is, did Butterfield
have authority from the hank to enter and take posses::-:ion of
the premises, for the purpose of taking the crops; and whether,
if he had such authority. he did in fact enter and obtain possession of the premises, for the hank; and whether he was authorized
to institute these suits.
Whether the treasurer of the hank, without specific authority
from the trustees, could foreclose a mortgage held by the bank,
is a question of doubt. It is not necessary to 1lecide it in these
cases, and \Ve do not decide it. Treat v. Pie1·ce, 53 .Maine, 71.
Butterfield's letter to the hank of ,July 14, apprised the hank
of his purpose, and requested pos8ession of the mortgage to
enable him to carry out thut purpose. v\Then the mortgage wn~ ,
sent to him by the hank's treasurer, in response to that reque~t,

"r
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it must he deemed an authority to Butterfield to proceed to take
possession and gather the crops, if Crosby, the treasurer, could
give such authority. Treasurers of savings bunks have the custody of the securities of the bank, und it is part of their duty to
collect and receive debts due the bank. Cases might often arise
where speedy action \vould be necessary to protect property on
which the.bank held a mortgage, and there might not he sufficient
time to call the trustees together for specific instructions.
If a mortgagor of personal property was in the act of rernoving the property beyond the state, or of destroying it, or in case
of crops on mortgaged premises, after possession had heen taken
by the hank, the mortgagor should harvest, an<l was in the act
of shipping them to another state, beyond the po\ver of recl:unation by the bank, we apprehend the trustees of the hank would
expect the treasurer to act promptly to protect its interests.
The early doctrine required corporations to act by vote, in
nearly all cases. But since business corporations have become
very numerous, that doctrine has been greatly relaxed. Now,
in most corporations, and particularly in savings banks, the bulk
of business is transacted hy the treasurer, or other general
officer,. by the express <_n· tacit consent and approval of the ·
directors or trustees. The practice has become so general, and
has been found so convenient, that it may fairly he assumed, in
the absence of evidence to the contrnry, that the treasurer of a
savings hank has authority to perform the acts necessary to the
preservation and protection of the property of the corportttion
which are usually done and performed hy like officers of other
business corporations by tacit permission and approval of the
trustees or directors. In Bristol Co. Savings Bank v. I1eavy,
128 Mass. 302, the treasurer of a savings hank, without a vote
of the trustees, directod suit to he brought upon a note due the
hank, and judgment was obtained, a levy on land made to sntis(y
the execution, seizin hy an attorney employed by the treasurer,
and a writ of entry brought to recover the land, the court held
the treasurer had authority to institute both suits, and that, in
tho absence of evidence to the contrary, the suits were duly
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authorized hy the bank. The court said: "It would be a great
obstacle to the successful manngement of savings banks and
other corporations. if no suit for the collection of a debt could
he instituted except by vote of the trustees or directors."
The treasurer of plaintiff hank, in the absence of evidence to
the contrary, may he presumed to have had authority to take
possession of the mortgaged property for the hank to secure the
crops, and to employ an agent or attorney to take such action
for the bank, and that, by his letter of July 19, 1893, to Butterfield, enclosing the Hanscomb mortgage, in reply to Butterfield's
request of ,July 14, 1893, he conferred upon Butterfield sufficient
authority to enter and take possession of tho premises, to secure
the crops.
That Butterfield did enter, unopposed. and take possession of the mortgaged premises, is abundantly shown. The
verbal claim of WaJlace, when notified of Butterfield's act,
that he should take the crops, was of no avail to defeat Butterfield's previous peaceable entry. Dyer v. Chick, ,52 Maine,
350. After possession was taken, Butterfield appointed an
agent to look after the crops, and went himself nearly every
day upon the land, until after the date of the Just snit brought.
It is difficult to see how any fuller possession of a lot of land,
having no buildings and no resident occupant upon it, could be
tuken or retained. At the date of the several trespasses sued
for, the plaintiff must he regarded. as in lawful posse:c;sion of the
mortgaged premises, and the acts of the defendants in cutting
and carrying away a part of the crops growing thereon, were
unauthoriz:ed, and in violntion of the plaintiff's rights.
These suits were brought by Butterfield's direction, without
any further or other authority from the hank. But as the bank.
through its treasurer, had conferred authority upon Butterfield
as its agent, to enter upon the premises to secure the crops,
such authority included all acts neces.:5ary to protect the interest
of the bank therein, and to that end, to institute these suits for
and in the name of the hank, to recover the value of the cropH
wrongfully taken from the premises by the dpfendants. That
VOL. LXXXVII.
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the bank so regarded it, is shown by its subsequent approval of
the acts, by vote of the trustees.
These suits must he regarded as brought by the authority of
the bank, and the p1aintitf is entit]ed to recover in both actions.
By the terms of the report, judgment is to he entered for plaintiff in each case for sixteen dollars damages.
Judgment for plaintftf.

DoN

A. H.

PowERS

Aroostook.

vs.

LEONARD

K.

TILLEY.

Opinion October 8, 1894.

Trover. Trespass. Trees. Damages.
In an action of trover against a purchaser of sleepers made from trees cut on
plaintiff's land by a trespasser, and by him manufactured into sleepers, the
measure of damages is the value of the slP-epers at the time of their conver:--ion by the purchaser.
No deduction therefrom is to be made for the increased value put upon the
trees by the labor of the trespasser before conversion by the purchaser.

0N EXCEPTIONS.
The case appears in the opinion.

P. A. Powers, D. H. Powe1·s and L. C. Stea1'ns, for
plaintiff.
C. P. Allen, for defendant.
Rule of damages is value at time of tortious severance._ Suth.
Damages, p. ,512, 51G; Cuslzz'ng v. Longfellow, 26 Maine, 30G;
.1Woody v. Whitney, 38 Maine, 174, cited with approval in
Blaen Avon Coal Oo. v. 2lfcCullolt, 59 Md. 403; Pon~ytlt v.
lVells, 41 Penn. St. 291; Wincheste1· v. Craig, 33 Mich. 205;
Beede v. Lamphrey, G4 N. H. 510 (10 Am. St. Rep. 42G);
Omalta & Grant S. & R. Co. v. 1'abol', 16 Am. St. Rep. 185.
Counsel also cited: Stockbridge Iron Co. v ~ Cone Iron
lVotks, 102 Mass. 80; Raifroad v. Hutchins, 32 Ohio, 371;
lVetlrnrbee v. G1·een, 22 Mich. 311; Robinson v. Barrows, 48
:Maine, 186.
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SITTING : PETERS'
STROUT,

C. ,J.'

FOSTER'

w HITEHOUSE'
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STROUT, J.
Trover for a. quantity of railroad sleepers. The
cedar logs, from which the sleepers were made, had been cut on
plaintiff's land by two trespassers, and hy them manufactured
into sleepers, and then sold to the defendant. The question is~
what is the rule of damages. The presiding judge instructed
the jury, that the plaintiff was entitled 11 to recover the value of
the sleeper~ at the time of conversion [hy defen<lant J, whatever
the sleepers were worth in the market to sell ;" that, 11 at the
instant Mr. Tilley [ defendant] ma.de that conversion, that
instant he interfered with Mr. Powers' rights, and Mr. Powers
[the plaintiff] is entitled to compensation measured by the value
of the sleepers at that time. If Mr. York [the trespasserJ had
added to the value of those sleepers by his labor, that does not
matter." To this instruction defendant excepted. He now
claims that plaintiff should recover only the value of the logs
before manufacture into sleepers.
The logs being the property of the plaintiff when cut, the
trespasser could not acquire any property therein by expending
labor upon them. They still remained his property, aIJ,d he
could take them as such wherever he could find them, and the
trespasser could have no claim ngainst him for this increased
value by reason of his labor thereon. When the defendant
received the sleepers from the trespassers, and converted them
to his own use, he took possession of plaintiff's property wrongfully. His conversion of the property could not antedate his
purchase. That conversion was of the sleepers as they then were,
not of the logs as when cut.
The rule of damages in trover is universal, that it is the value
of the property at the time of the conversion. If the plaintiff
had replevied the sleepers, it is difficult to perceive any defense
that could have been made. Could the defendant have said,
that he had a special property in the sleepers to the extent of
the value added to the logs by the original trespassers, and
require plaintiff to pay that value before maintaining his suit?

36

1

POWERS V. TILLEY.

[87

Clearly not. A rule that would relieve trespassers from all
loss, would tend to encourage wrong doing.
It has sometimes been held, that when the trespass was involuntary and not willful, the owner should recover his actual loss,
and not the increased value added by the trespasser. Beede v.
Lamph1·ey, G4 N. H. 510. The supreme court of the United
States, however, lays down n different rule in Wooden Warn
Co. v. United States, 106 U. S. 432. But when the trespass
is wi1lful, the courts adopting the mitigated rule of damages
against involuntary trespassers, allow the full value of the
property in the condition in which it was at the time of the
conversion. If defendant claimed that the trespass was not
willful, it was for him to show it, before he could ask t~ny mitigation of the ordinary rule of damages. We find no such
evidence in the case.
In l1foody v. Whitney, 38 Maine, 17 4, relied on by defendant,
the court recognize and approve the rule, that in trover the
damages are the value of the property at the time of conversion.
But, in that case, the court said, '' there is no evidence of a
conversion by the defendants after they began to take away the
timber from the place where it originally stood." The conversion was at the time of cutting, and the damages were necessarily
the value of the timber immediately after it was cut, and had
become personal property. This included the cost of cutting,
in addition to the stumpage. And in Cushing v. Longfellow,
26 Maine, 30f,, which was an action of trespass de boni's, the
cause of action accrued the moment the trees ·were severed
from the land, and of course the damages were limited to their
value at that time. But the court say the owners '~ might have
seized them wherever they could find them ; and might have
demanded them, at another place, of one having them there,
and in an action of trover have recovered the value of them
there."
Upon principle and authority the instruction complained of
was correct, and the entry must be,
Exception,~ ove1'1'Uled.
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bmABITANTS OF DEER lsLE V8. lNHABITANT8 OF ""\,\,.,..INTERFORT.

Hancock.

Opinion October 10, 18~)4.

Pauper. Residence. Acts. Declarations. Evidence. R. S., c. 24, § 1, cl. VT.
Upon the question of a person's intention as to change of resiclence when
leavfog his town, his acts in breaking np house-keeping and storing his
household goods two or three weeks previous to such leaving are competent evidence.
The declarations of such person during such acts are competent evidence upon
the same question.
ON MOTION AND EXCEPTIONS.

This was an action of assurnpsit to recover supplies furni~hed
by the town of Deer Isle to a pauper whose settlement it claimed
was in the town of Winterport. A verdict was rendered in
favor of the plaintiff and the defendant moved for a new trial
and also had exceptions. The latter only were considered by
the court.
From the exceptions it appeared that there was evidence
tending to show that the pauper, ,,. . eed, with his wife and infant
child, was, on the tenth day of September, 1889, residing in a
rented tenement in the town of vVinterport, known as the
Pendleton house ; that the rent was due and unpuid; that during that month, he called on one Daniel 0. Clement, then living
within fifty feet of the tenement occupied as aforesaid, to help him
move his furniture and household goods, then packed, out of the
tenement into Clement's house and stable, in the ::,ame town,
where the pauper had arranged with said Clement to have a part
thereof stored for a short time, to wit: all of his furniture and
goods except one bedstead and some small articles which he
sold, !me puxlor stove and all family clothing, which parlor
E-tove, with the wife and child and the wife's and child's clothing,
,vent with the wife and child about two or three weeks later to
Deer Isle, the wife and child remaining at said Clement's that
length of time, on account of the illne~s of the infant. The pauper
the next morning after such removal into the Clement house,
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went to Bangor to join the vessel on board of which he was
serving as cook.
To prove the declttrutions of the pauper at the time of the
breaking up and moving into the Clement house, defendant's
counsel asked the pauper's wife the following qi1estion:
Ques. What did your husband say his intention was ut the
time you packed up your clothing and the heater, and yourself
and child and hu::,band abandoned the Pendleton house?''
Also for the same purpose defendant':-:, counsel w:;ked the
witness, Daniel 0. Clement, the following questions:
Ques. ·while you were there assisting ~fr. °"reed in moving
his goods, did he state to you hi:::; purpm,e in breaking up hom,ekeeping and storing his goods? Arn~. I think he did, up near
my house, near the pump."
Ques. I will ask you what he did t·my ?"
Both unan:-iwered questions were. objected to and excluded
imhject to exceptions.
There was evidence tending to show tlrnt at one time after
leaving the Pendleton hou::,e and while the pauper with his wife
and child were stopping in Deer Isle, he went to Winterport
to the house of one Capt. John Philbrook, husband of his wife's
sister, arid returned the next day; that while there the witnes:-i,
.Tohn Stokell, whom the pauper owed u balance for some of the
furniture still stored at Clement's, had a conversation with him.
To prove the declarations of the pauper, the defendant's
counsel asked the witness, John Stokell, the following question:
t Ques.
vVhether or not, when you had the conversation with
Mr. ~reed at the hom;e of Captain Philbrook, he told you he
wu,s about to move his furniture anywhere? . . . Ans. Yes,
sir, he did."
"Ques. Now, I ask you where he said he was going to move
his furniture?" (Excluded subject to exception.)
, •
Defendant's counsel stated that the reason he, (the pauper,)
did not move his goods from Winterport to Deer Isle, was
because the witness Stokell said, "Not till I am paid." (Excluded
subject to exception.)
There was.evidence tending to prove that during the pauper's
ti

ti
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stay at Deer Isle, his wife, in his absence, took the chil<l and
went to her sh,ter's, Mrs. Philbrook, in Winterport; that on
the pauper's retun1 to Deer Isle a few days after, he went to
vVinterport to take his wife and child back to Deer fale, an<l
did take them back against the will of his wife, and that ·while
they were stopping at Deer Isle they had conversations about
going back to Winterport.
To prove the pauper's declarations, defendant'i, counsel aHked
the witness, Sarah A. W ced, the following questions :
'' Ques. ,vhat was the nature of his insistence in com pell fog
you to return to Deer Isl.e ?" (Objected to and excluded subject to exceptions, but the court admitted the fact of his
insisting on her goi11g back.)
"Ques. lV-hether or not, while yon were at Deer Isle between
September, 1889, and June, 1890, you and he talked about
going back to ,vinterport? Ans. We did."
"Ques. What did he say?" (Objected to and excluded
subject to exception.)
"Ques. Did he come there (Winterport) for the purpose of
taking you back to Deer IRie? Ans. Yes."
"Ques. ,vhat did he say as an inducement or otherwise to
have you go back?" (Excluded subject to exception.) ·
"Ques. Why did you go? Ans. He insisted upon me
going.''
''Ques. If he made any threats if you didn't go?" (Objected
to and excluded.)
"Ques. Whut did he say? Were you willing to go? Ans.
No, sir, I was not."
"Ques. What did he, say if you didn't go?" (Excluded
subject to exception, the fact having been testified to that he
insisted, but the nature of the insistence excluded.)
There was evidence tending to show that after the pauper's
wife with her child had gone to Deer Isle, und while there, the
pauper on his return from the coasting trip, called at the house
of Daniel 0. Ciement in Winterport.
To prove the declarations of the pauper at that time, counsel
for the defendants asked the witness, Clement:
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'' Ques. What did he say to you, if anything, ahout where
he was stopping or residing?" (Excluded subject to exception.)
Also to prove the declnrations of the p:ruper while he was
moving his goods from Clement's to another place in ""\\i.,..interport, for storage, his wife and child still being in Deer Isle,
counsel for defendants asked the witness, Howard Grant, the
teamster:
"Ques. Whether or not, during the act of loading or going
from Mr. Clement's to Mr. Willey's store, he stated to you
·where the good::-; were eventually going?" ( Excluded subject
to exception.)
'' Ques. Did he make any conversation about where he was
living at that time? Ans. He did."
"Ques. Where did he say he was residing?" (Excluded
subject to exception.)
There was evidence hy the plaintiffs tenrl ing to show that
the residence of the pauper and his wife at Deer Isle in 188~)
and 1890, was as a visitor.
To prove the contrary, the defendant's counsel asked the
pauper's \vffe:
"Ques. vVhether or not it [referrinO' to her ho·oino·
to Deer
h
Isle from said Clement's house J \VHS against your wish that you
\Vent?" (Objected to and excluded as immaterial.)
Defendant's counsel: "I ask the question for the purpose of
showing that this was not a visit on her part, that she went
involuntarily."
Court: "On that view of it perhap::; it may be admissible. I
exclude it on the ground that the husband has the control of the
residence of the family, notwithstanding his wife's objection. I
will admit it on that ground."
To all these rulings of the court the defendants excepted.
~

Elmer P. Spofford, for plaintiffs.
Declarations accompanying no act, of itself indicative of a
design at that time to change his residence, and made two or
three weeks prior to departure from the town, are too remote to
be received as evidence bearing upon the question of intention.
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Gorlwm v. Canton, 5 Maine, 21m; lVavne v. Gl'ee11e, 21
Maine, :rn:2; 0o1'£nth v. L£11coln, 34 Maine, 313; Richmond.
v. Tlwma.i.;ton, 38 :.\foine, 2a.j; IIayne:; v. Ruttf1', 24 Pick. 242;
Brookfield v. vVarren, 128 Mass. 287; (./arte1' v. Buclwrrnon,
3 Ga. 517. Notes added to the case of People v. Venw1·, 35
Cal. 4!J (D5 Am. Dec. GO).
Declarations of the pauper arc admissible only, when they
accompany an act which of itself has a direet reference and
near connection to the moving to or from a place, from one
tovm to another and not from one place to another in the same
town. Ii1 Ri"ckmond v. Tlwmm•don, .i.;u1n·a, the court say, nHe
wat:i not then in the act of changing his residence; ·was not on
his way to Camden, nor to any other place in search of u residence or home."

T. W. VrJse, for defendants.
S1TTING: PETERs,
HousE, SriwuT,

c ..J., vVALToN, El\rnuY, HAsKELL, "\\TmTE-

,J,J.

El\rnHY, tl. The original pauper settlement of the pauper,
Eben S. Weed, when he came of age. was in Deer Isle, the
plajntiff town. That town therefore, in bringing this action,
:u,8umed the burden of proving that he hud acquired a new pauper settlement in vVinterport, the defendant town, hy having
his home therein for five successive years, under R. S., c. 24, §
1, clause VI. The defendant town, on the other hand, had the
right to introduce any competent evidence tending to show
an interruption of the continuity of the pauper's residence therein
during such five years.
Mr. v\T eed, the pauper, ,rns a sailor employed hy a Winterport ship-master, on a vYinterport vessel, engaged in the coasting
trnde out of the Penol,scot river. His family, consisting at first
of his wife and later of wife and young child, were kept by him
in vVintPrport, the wife keeping house there in different houses.
He stayed with his family there in vVinterport when not with
his vessel. But before five years of such residence had elapsed
and near the last of September or first of October, 188H, his wife
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und child were sent or taken hy him to his mother's house in
Deer Isle, wlwre they remained till the following June. During
this interval Mr. vVeed also staid at his mother's house with his
family when not absent fishing or coasting. "\\,rhether in thus leaving vVinterport with his family at that time, the pauper abandoned
or interrupted his home in "\Vinterport, depended upon hiH
intention in the matter.
That intention either party was
entitled to :::;how.
A person's intention can only he shown by his acts and words,
und any of his acts or words whieh tend to Hhmv his intention
are admissible in evidence. vVith proper caution, hmvever, the
law does not admit mere words unconnected with any material
net and which the person had no occasion to speak. A mere
verbal expression of some past, or future intention, not called
out by any relevant circumstances, but uttered voluntarily and
perhaps officiously, may he too remote to be of any evidential
value. Such an expression, however, called out by material
circumstances, and naturally made at the time in explanation of
some visible, relevant conduct, i:s of some, even if of- small,
evidential value as to a person's actual intention.
In this ease, it appeared in evidence without ohjecti'On, that
about September 10, 188H, two or three ,veeks prior to the
family of the pauper actually leaving ·winterport, as above
stated, he broke up the housekeeping. He also packed hi::,
furniture and other household goods, ( except a bedstead and
some small articles which he sold) and stored them in the house
and stable of a neighbor, with whom he had arranged for the '
storage for a short time. He left his wife and child temporarily
at this neighbor's on account of the illness of the child. He
himself, then went to Bangor to join his vessel, hut in two or
three weeks came back and moved his wife and child. with their
clothing and a parlor stove to Deer Isle as before stated, leavinf}:
the remainder of the furniture and goods packed in the neighbor's house and stable.
The act of the pauper in thus packing, removing and storing
his furniture and household goods was follO\ved at a ~hort interval, ( two or_ three weelu,) by his further act of removing himself
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and his family to Deer fale. It is true that his intention in
performing the latter act, the removal to Deer Isle, is the crucial
question; but is there not at least a seeming, ordinary, nntural
relation between the two acts? Does not the former or<linnrily
and naturally precede the latter? Does not the former naturally
tend to explain the character and purpose of the latter? In
seeking to determine whether a person has left tmvn for a simple
visit, or for a change of home. is not his prior disposition of his
house, furniture and household goods of some evidential value?
e think there can he no doubt of the relevancy and materiality
of the one uct to explain the other.
But, if the prior act was prnperly in evidence, ( as it clearly
was) it was open to either party to introduce evidence to explain
the charncter, purpose or intent of that act. If the furniture
,vas soon afterward moved to Deer Isle, that would indicate one
purpose of its original packing. If, instead, it was afterward
set up in another house in Winterport, that would indicate
another purpose. So, if at the time, the pauper said he was
breaking up hou~ekeeping, and storing his furniture to be sent
to a new home in Deer Isle, that would he explanatory of the
purpose. If, on the other hand, he said he was storing the
furniture until he could find another house in Winterport, that
would also be explanatory of the purpofle.
The defendant town, Winterport, offered evidence of the
statements made by the pauper in the act of removing and
storing his furniture as to his purpose and intentions in so doing.
The plnintHI:' objected, and the offered evidence was excluded.
1'r e think for the reasons given above that such exclusion
deprived the defendant of a legal right. It is not questioned
thut such deprivation was injurious to the defendant.
The coun~el for the plaintiff contends that the case 0o1'inth
v. Lincoln, 34 Maine, 310, is decisive authority for the excluRion of the evidence. In that case, however, the acts sought
to be explained by evidence of declarations accompanying them
were themse_lves immaterial. They ~~ were not acts in the least
indicative of a design at that time to change her residence from
one town to another, or as going into the. town of. Corinth as

,v
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the place of her home; no more than those of passing to and
from church or public meetings or in going from one part to
the other of the house or appurtenances where she was at the
time boar<ling." The difference between the aets in the two
cases will he manifest upon compari:-;on.
It is a sound and often recognized principle that when an act
is admissible in evidence as indicating an intention, declarations
accompanying and explanatory of that act are abo adrni::-sible.
Richmond v. Tlwmaston, 38 Maine, 232; State v. Walker, 77
Maine, 488; Etna v. Brewer, 78 Maine, 377. As an instance
of how far the admiRsion of declarations of intention has been
carried, the late case of 1lfutual Life Insumnce Oo. v. Hillman,.
145 U. S. 285. may he cited. In that case one question war,;;
whether Mr. vValters was with Hillmon at Crooked Creek on
March 18th. He had written a letter from "\1/ichita, March 1,
previous, in which he stated that he was i,oon to leave there
with Hillmon for that neighborhood. The court said the statements of the letter were admissible in evidence upon that
question.
Exceptions .r;nstained.

STEPHEN YOUNG V8. BENJA,MIN

Knox.

F.

YOUNG.

Opinion November 8, 1894.

Guardian. Appointrnent. Notice. R. S., c. 67, § § 4, 5.
Revised Statutes, c. 67, § 4, clause 2, provides for an appointment of a guardian
by the judge of probate for two classes of persons: First, those who have
become incapable of managing their affairs, '· by excessive drinking, gambling, idleness or debauchery of any kind;" and second, those, "who so
spend or waste their estate as to expose themselves or families to want or
suffering, or their towns to expense."
The latter class was intended to include such heedless, improvident and wasteful persons, as thereby expose themselves and families to want, withont
reference to habits of drinking or debauchery.
The selectmen of a town petitioned the probate court to appoint a guardian
to the plaintiff, for the reasons as alleged in the petition, that he, "is an
indolent and intemperate man, and who spends and wastes his estate so
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much that he exposes himself and family to want and suffering, and his said
town to expense by reason of said indolence and intemperate habits he is
incompetent to manage his own estate or protect his rights."
Held; that the petition contained all the allegations required by the statute to
authorize the appointment of a guardian to a person falling within the
description of the second class mentioned in clause two of section four. The
other allegations and inferences, not necessary to be alleged or proved, do
not vitiate the important and necessary allegation which is properly alleged.
Such a petition, dated :February 2, 1889, was addressed to the probate court
to be held on the second Tuesday of March following. Plaintiff was notified of the proceeding, and cited to appear at the court, at its March term,
by service upon him, in hand, on :February 4, 1889, of a copy of the petition,
and the order and citation to appear and show cause. He did not appear
at the court, and the judge of probate made a decree that he, "is an indolent
and intemperate man, who wastes and spends his estate so much that he
exposes himself and family to want and suffering and said town to expense,"
and appointed the defendant as his guardian, who qualified and has ever
since acted without objection thereto.
Held; that the decree contains all the elements required by statute as a basis
for the appointment of a guardian to a person of this class, and must be
presumed to be basetl upon a hearing by the probate judge, and satisfactory
proof of the material allegation in the petition.
Also, where the municipal officers are petitioners in such proceecUngs, if they
have given at least fourteen clays' notice to such person by serving him with
a copy of their application, the judge may acljnclicate thereon without further inquisition, "if such p(\rson is present, or on such further notice, if
any, as he thinks reasonable." It is a matter for the exercise of the judicial
discretion of the judge, in such case, to order further notice, but he is not
required to do so.
AGREED STATEMENT.

Assumpsit for money had and received.
Date of writ,
February 6, 18H2.
Plea: The general issue \Vith hrief statement that the defendant is and has been since the second Tne~day of March, 1889,
the legally appointed guardian of the plaintiff, and has during
all said time acted as such, and that whatever moneys of the
plaintiff he has received have been received by hirn as such
guardian.
The case was submitted to the Law Court upon the following
agreed statement:
At a regular term of the Probate Court of the county of
°"'~uldo, held at Belfast within and for said county, on the second
Tuesday of March, 1889, on the petition of the selectmen of the
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town of Lincolnville in said county, of which snid town the
plaintiff was a re~ident at the date of said petition and also on
the date of the holding of said term, a decree of the Judge of
Probate for said county of "\Valdo was made and passed appointing the defendant guardian of the plaintiff, an adult person,
from which said decree no appeal was tnken and said decre~
has never heen annulled or reversed. The defendant nccepted
said trust and gave bond as required by la\Y, and letters of
guardianship in due form were granted and issued to him by
said ,Judge of Probate on said second Tuesday of March, 1889,
and the defendant has never been removed from said trust and
has ever since acted in said capacity.
At the date of said petition and on said second Tuesday of
March, 1889, the plaintiff was and ever since has been a pensioner of the United States, his pension being payable by the United
States Pension Agent at Augu~ta, Maine. The plaintiff was
not present nor represented· in the Probate Court at the hearing
on the petition and the adjudication of the Judge of Probate
thereon.
The petition of said selectmen, the notice thereto annexed,
the return of the officer thereon, and the decree of the ,Judge
of Probate thereon, were made part of the case.
Since the appointment of the defendnnt, the United States
pension payable to the plaintiff has hef'n paid in quarterly payments by the United States Pension Agent at Augusta, Maine,
to the defendant as guardian of the plaintiff, and the same has
been received by the defendant in his said capacity.
The action was brought to recover the pension money so paid
to and received by the defendant.
If the action was maintainable, judgment was to be for the
plaintiff, nnd the damages are to he determined at ni8i prius;
otherwise judgment for the defendant.
(Petition.)

.. To the Honorable Judge of the Probate Court next to be held
at Belfast, within and for the county of ,Valdo, on the second
Tuesday of March, A. D., 1889.
George W. Young and Harrison Leadbetter, selectmen of
ii
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the town of Lincolnville, respectfully represent, that Stephen
E. Young of Lincolnville, in said county, is un indolent and
intemperate man, and who spends and wastes his estate so much
that he exposes himself and family to want and suffering and
his said town to expense by reason of said indolence and intemperate habits he is incompetent to manage his own estate or to
protect his rights, and pray that Benjamin F. Young may he
appointed guardian to sajd person.
!!Dated this second day of February, A. D., J 889.
George vV. Young,
Harrison Leadhetter, "
Selectmen of Lincolnville."
(Notice.)

!! Waldo, ss.-On the foregoing petition, yon, the said Stephen
E. Young, are hereby cited to appear at the Probate Court to
he held at Belfast, within and for said county, on the second
Tuesday of March, A. D., 1889, at ten o'clock in the forenoon,
and show cause, if any you have, why the prayer of said petitioners should not be granted.
George ,iv. Young,
Harrison Leadbetter,
Selectmen of Lincolnville.''
(Service.)

wvv·aldo, ss. February 4, A. D., 1889. I this day gave in
hand to the within named Stephen E. Young, a true and attested.
copy of the within petition and order thereon.
Benjamin F. Young, Deputy Sheriff.''
(Decree.')

!r State of Maine. Probate Court, Waldo County, second Tuesday
of March, A. D., 1889.
!! On the foregoing petition personal notice of the time and
place of hearing having been given according to law, it is decreed
that Stephen E. Young is an indolent and intemperate man,
who wastes and spends hi~ estate so much that he expo:;;es himself and family to want and suffering und said town to expense,
and it is also decreed, that Benjamin F. Young, of Lincolnville,
in said county, be appointed guardian to said Stephen E. Young,
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and that letters of guardianship issue to him, he first giving
bonds in the sum of three hundred dollars.
George E. ,Johnson, Judge."
J. H. and C. 0. 1l1ontgomer.71, for plaintiff.
A decree appointing a guardian, on allegations which do not
st,ate a cause for which a guardian may be appointed, is void,
and may be so held in any collateral prnceedings hy plea and
proof. Pete1'8 v. Peter.r.;, 8 Cush. ,543; Fowle v. Coe, G8 l\faine,
248; Coolidge v. Allen, 82 Maine, 23.
To place a citizen under guardianship the records must show,
by distinct allegations, and not by implication or inference,
that he falb within one of the clauses named in the statute, for
whom a guardian may be appointed. Overseers v. Gullije1·, 4U
Maine, 3HO.
The notice to the plaintiff of the proceedings to appoint a
guardian for him waE-; not sufficient. A copy of the petition of
the selectmen was all that he had; he was not present at the
return term of the petition, and the judge made no further order
of notice, but proceeded to adjudicate the case in his absence,
nnd without further notice. He should have given him further
notice. R. S., c. G7, § 5.
On the matter of notice to a person for whom a guardian is
sought the statute is plnin. First, for n party whom the municipal officers certify has heen committed to the insane asylum,
· &c., without further action or notice to the party. Second, to
insane married ,vomen, after personal notice, &c., without
inquisition. Third, in all other cases where the municipal officers, &c., are applicants. If they have given at least fourteen
days' notice to such person the judge may adjudicate thereon
without further inquisition, if such person iA present, or on such
further notice, if any, us he thinks reasonable. The necessity
of his presence at the hearing is to take the place of an inquisition. It seems to be for the purpose that no mun shall be
placed under a guardian without a personal observation by the
tribunal to adjudicate the necessity for a guardian.

W. H Fo,qler, for defendant.
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STROUT, l.
Revised Statutes, chap. 67, § 4, clause 2, provides for an appointment of a guardian by the judge of probate
for tw<> classes of persons : first, those who have become incapable
of managing their affairs ~~by excessive drinking, gambling,
idleness or debauchery of any kind;" and second, those "who
so spend or waste their estate as to expose themselves or families
to want or suffering, or their towns to expense.''
The latter class was intended to include such heedless,
improvident and wasteful persons, as thereby expose themselves and families to want, ,vithout any reference to habits of
drinking or debauchery.
In this case, a mnjority of the selectmen of Lincolnville
petitioned the Probate Court for the county of Waldo, to appoint
a guardian to the plaintiff, Stephen E. Young, upon the ground,
as alleged in the petition, that he is an indolent and intemperate
man, and who spends and wastes his estate so much that he
exposes himself and family to want and suffering, and his said
town to expense by reason of said indolence and intemperate
habits he is incompetent to manage his own estate or to protect
his rights." It is admitted that Young resided in Lincolnville
at the date of said petition, and at the date of the decree in the
Probate Court.
The petition of the selectmen contains all the allegations
required by the statute to authorize the appointment of a guardian, to a person falling within the description of the second
class, mentioned in clause two of section four. It also contains
other allegations and inferences, not necessary to be alleged or
proved, .but which cannot vitiate the important and necessary
allegation, which is properly alleged. The petition bore date,
February 2, 1889, and was addresRed to the Probate Court io
be held on the second Tuesdny of March, 188£1. Stephen was
notified of the proceeding, and cited to appear at the Probate
Court, at its March term, and show cause why the prayer of the
petition should not be granted, by service upon him, in hand,
on February 4, 1889, of a copy of the petition, and the order
and citation to appear and show cause.
He did not appear at the Probate Court, and the judge of
11
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probate made a decree that he ~~ is an indolent and intemperate
man, who wastes and spends his estate so much that he exposes
himself and family to want and suffering and said town to
expense," and appointed the defendant as his guardian. It is
admitted that the defendant qualified and has ever since acted
as guardian of Stephen, and no objection thereto appears to
have been marle by Stephen till the commencement of this suit
on February 6, 1892.
,The decree contains all the elements required by statute, as a
hasis for the appointment of a guardian to a person of this class,
and must be presumed to be bused upon a hearing by the prohate judge, and satisfactory proof of the truth of the material
allegation in the petition.
It is objected that the decree is void because the judge of probate gave no new or additional notice to Stephen, and that he was
not present at the hearing. Section five of the statute provides
that where the municipal officers are applicants, if they have
given at least fourteen days' notice to such person by serving
him with a copy o't' their application, the judge may adjudicate
thereon "vithout further inquisition, ~~if such person is present,
or on such further notice, if any, as he thinks reasonable." The
municipal officers lmd made such service on Stephen, and he
was fully notified of the time and place for a hearing, hut chose
not to appear. The judge of probate could order further notice
to Stephen, if he thought necessary or suitable, but he was not
required to do ::-:;o. It was n, matter for the exercise of his judicial discretion. No suggestion is made that Stephen has
been in any way prejudiced by the omission of a second notice,
and we do not perceive any reason why another notice should
have been given. Stephen has never sought to have the decree
reversed in the Probate Court, nor to have the guardianship
annulled. The subject matter, and the person of Stephen, was
within the jurisdiction of the Probate Court; and the petition,
notice and decree were 1mflicient and effective.
The defendant must be regarded as the legal guardian of the
plaintiff, and as such entitled to the custody of the moneys sued
for; and the action cannot be maintained. According to the
terms of the report, the entry must be,
Judgm,ent for defendant.
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MAINE CENTRAL RAILROAD COMPANY.

Opinion November 14, 1894.

Railroad.

Yard-Master. Line of Duty. Remote and Proximate•
Cause. Practice. Exceptions.
The plaintiff recovered a verdict for personal injuries caused by the negligence
of the defendant's yard-master in breaking off a car stake that supported a
load oflumber, thus causing several heavy joists to fall upon him from the·
top of the car.
Held; That to maintain the action, the plaintiff must establish three propositions: (1,) That in breaking down the stake the yard-master performed
an act which an ordinarily careful and prudent person in the same relation
,vould not have done: (2,) That the act was done in the course of his employment and in the line of his duty; (H,) That there was no contributory
negligence on the part of the plaintiff.
The evidence relating to the yard-master's conduct was in dispute and there-fore presented an issue of fact for the jury. In this case, the finding ofthejury upon this point was not so palpably wrong that no jury of fair-minded
and impartial men could reach such a conclusion.
Held; That the question whether the yard-master was acting within the scope
of his employment cannot properly be determined by .sole reference to the
inquiry whether the car had been reported as ready for shipment. The
nature of the employment, the character of the service required, the character of the act done, the circumstances under which it was done, and the ends
and purposes sought to be attained, were all material considerations and
formed the real test of liability.
Also, That the plaintiff's negligence with respect to bis manner of loading the
lumber did not proximately contribute to produce the injury.
The plaintiff's conduct in this respect was not a part of the immediate transaction which caused the injury, but a prior distinct and independent transaction. It may have afforded the occasion or opportunity of the yard-master's
active agency in breaking off the stake, but it formed no part of the direct
and efficient cause of the injury. Under such circumst1tnces the plaintiff's
conduct cannot legally be deemed a contributory cause of the injury.
The defendant excepted to certain remarks made by counsel for the plaintiff
,during the charge of the presiding justice. Held; That the irregularity as
an interruption was a matter between the court and counsel 1 and was not
prejudicial to the defendant, nor open to the defendant on exceptions.
The practice relating to the proper method of presenting exceptions to the
law court prescribed in McK()wn v. Powers, 86 Maine, 291, affirmed.
O'Brien v. McGlinchy, 68 Maine, 552; Lasky v. Canadian Pacific Ry. Co., 83
Maine, 461, affirmed.

0N MOTION AND EXCEPTIONS.
The case appears in the opinion.
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D. D. Stewart, for plaintiff.
E. P. Webb, C. F. Joltnson, and A. Webb, for defendant.
SITTING: PETERS,
HOUSE, WISWELL,

C. J., WALTON,

EMERY, HASKELL, "\VHITE-

JJ .

. WHITEHOUSE, J.
The plaintiff claimed damages for a personal injury, alleged to have been sttstained by reason of the
negligent act of the defendant's yard-master in breaking off one
of the car stakes supporting a load of lumber and causing several
sticks of heavy joists to fall upon him from the top of the load.
At the trial of the action, in Somerset county, in March,
1892, a verdict was returned in favor of the plaintiff for twentyseven hundred and fifty dollars. The case was carried to the
law court on exceptions and motion for a new trial, and entered
at the May ternY, 1892.
The arguments of counsel were presented to the court in
May, 1894, and a printed copy of the case furnished August
16, 1894.
The following facts appear. In October, 1890, the plaintiff
was requested by the shipper to employ some one to load a car
oflumber for him, and to '' see to the loading of it." He accordingly employed Harlow S. Russell to perform the service, but
rendered personal assistance during the progress of the work.
The flat car assigned to the shipper by the defendant company
was thirty-two feet long and had the usual cast-iron sockets,
four on each side, to receive the necessary car stakes three by
three inches, or three by four inches, in size; but it was not
then provided with stakes, it being the duty of the shipper to
furnish car stakes suitable for his load. The plaintiff thereupqn
procured six weather-worn stakes, hemlock and spruce and
possibly one basswood, two by four inches in size and from six
to eight feet in length ; and these with two spruce 1,takes about
four feet long, belonging to the Pulp Company, were adjusted
by Russell to the sockets on the car. On the west side of the
car at the northerly en<l was the hemlock stake in question two
by four inches in size slightly decayed at the socket, and nbout
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seven feet high, lengthened to eight feet hy splicing a short piece
of churnfered plank to the upper end. At the south end was
another stake of about the same size and length, either hemlock
or basswood, ,vith a shorter hemlock stake and the short pulpwood stake in the middle. The car was then loaded from the
platform on the west side, with 822G feet of green pine deck
plank, five by three and one-half inches in size, and 3928 feet
of the same kind of lumber, four and one-half by three and onehalf inches in size, varying from sixteen to twenty-eight feet in
length and weighing 37,000 pounds.
It was found impracticable to load lumber of these dimensions
on a car thirty-two feet long so that it would stand piled in
regular tiers, or so that the tiers would he hound together.
When completed the load reached a heigh.t of nearly eight feet,
and pressing against the stakes, ~~ flared out," or spreud ten
inches or more at the top. By this means the stake at the
soutlnvest corner was cracked when the last wagon load of lumber
was put onto the car.
In the regular course of the defendant's business as a common
carrier, H was the duty of the yard-master at Showhegan to
enter this car upon his shipping book when it was reported to
him by the shipper as ready for transportation, and also to see
that it was properly loaded and securely staked so as to he Rafe
to go in a.mixed train of freight and passenger cars. The parties differ in their recollection respecting the time when thi~ car
was reported as ready to go. The yard-master, Howard,
confidently asserts that the car was reported to him by the
plaintiff himself on the morning of October 10, ·which he claims
was the day before the accident; and that he at once made the
entry on his shipping book; hut upon inspection of the cnr he
discovered that it was not properly loaded and staked and
crossing out the entry on the hook, he gave directions to have
the car made ~, suitable to run ;" that it ,vas not done that day,
hut was reloaded after the accident on the 11th, and re-entered
on the shipping hook on the 11th. This is corroborated by the
entries in the shipping book introduced in evidence.
It is not in controversy, however, that before the accident
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Mr. Howard had notified the plaintiff that the car would not he
allowed to go until the short stakes belonging to the Pulp Company were taken out, and also informed him that the hemlock
stake in the northwest corner was not suitable for the purpose.
The stake at the southwest corner which was cracked when the
last of the lumber was put on, according to the testimony of
the plaintiff's witness, was broken off by Howard himself,
according to his own testimony, when he removed the i i strapping.'1 New stakes were accordingly ordered at the expense of
the shipper, to supply the places of these three stakes on the
west side and perhaps of some on the east side.
Under these circumstance:,;;, after the lumber was all on the
car on the morning of tho accident, the plaintiff in accordance
with Howard's previc~us directions~ undertook to draw out the
short spruee stake belonging to tho Pulp Company on the west
side of the car, by striking up against it with an axe. vVhile
the plaintiff was thus engaged and for that purpose wns standing
on the platform in a stooping posture, Mr. Howard, the yardmaster, advanced to the stake at the north west corner remarking
to the plaintiff that he could i, hl'eak that off with one hand" or
with ,i one finger;'' and immediately sejzing it near the upper
end with one hand, according to his testimony, or with both
hands accordiug to the plaintiff's testimony, he suddenly pulled
the stake towards him and broke it off at the socket, thereby
letting the joists at the top of the load fall upon the plaintiff's
back and leg, causing the permanent injury of which he
complains.
I. The Exceptions.
The following instruction was requested by the defendant's
counsel and refused by the Court: i i If the jury find that the
insufficiency of the stake furnished by the plaintiff and put in the
car, or the improper loading of the lumber on the car either in
the umount of lumber put on the car or the manner of loading
the same, contributed in the least to produce the accident the
plaintiff cannot recover."
The question of the plaintiff's contributory negligence, as
well as that of the defendant's negligence, was one of fact for
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the determination of the jury. The plaintiff may have furnished
"insufficient" stakes or loaded the car in an '' improper manner''
and yet may not have been guilty of culpable neglig.ence in so
doing. The effect of the requested instmction would have been
to take this question from the jury altogether.
Again, the request ignores an essential principle underlying
the doctrine of contributory negligence. For if it be assumed
that the conduct of the plaintiff in the use of defective stakes
and the manner of loading the cars was negligent and that in a
certain sense it ''contributed" to produce the accident, it ,vas
still a question for the jury to decide, under appropriate instruc-•
tions upon all the facts and circumsta~ces of the case, whether
it contributed to the accident in a legal sense so as to bar the
plaintiff's recovery. It may be true that if there had been no
defective stakes, there would have been no accident ; but the
contributory negligence of the injured party that will defeat a
recovery must have contributed as a proximate cause of .the
1l1Jury. If it operated as a remote cause, or afforded only an
opportunity or occasion for the injury, or a mere condition of
it, it is no bar to the plaintiff's action. Cooley on Torts, ( 2d
Ed.) 816. '' It is not a proximate cause when the negligence of
the defendant is an efficient intervening cause. That is, when
the negligence of the defendant is subsequent to arnl independent of the carelessness of the person injured, and ordinary care
on the part of the defendant would have discovered the negligence
of the injured party in time to have avoided its effects and
prevented the injury. There is no contributory negligence,
because the fault of the injured party was remote in the chain of
causation. Therefore, if the injury was not the ordinary or
probable result of plaintiff's conduct, but was due to some
wholly unlooked for and unexpected event which could not
reasonably have been anticipated or regarded as likely to occur.
such conduct is not negligent and cannot be set up as a bar to
the action. . . . In all cases where negligence on the part of the
plaintiff is connected with the cause of injury, the question to
be determined is whether the defendant, by the exercise of
ordinary care and skill, might have avoided the injury. If he
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could have done so, the, negligence of the plaintiff cannot be set
up as an answer to the action." 2 '"\Yood on Railroads, § 319 a;
Addison on.Torts, 41. In Shearman & Redfield on Negligence,
§ 25, it is said that the injured party cannot recover ''if he, by his
own or his agent's ordinary negligence or wilful wrong, proximately contributed to produce the injury of which ho complains,
so that, hut for his concurring and co-operating fault, the
injul'y would not have happened to him, except where the more
proximate cause of the injury is the omission of the other party,
after becoming aware of the danger to which the former party
is exposed. to use a proper degree of care to avoid injuring
him." Were it not for the sole~ism of the expression ' 1 ordinary" negligence this would seem to be a correct statement of
the law. In his analytical treatment of the subject in Vol. 16 of
the Am. and Eng. Encyc. of Law, Mr. Russell defines a proxi1i1:1te
cause to be ~1 that cause which in natural and continuom; sequence,
unbroken by any efficient, intervening cause, produced the result
complained of, and without which that result would not have
occurred ;" and in § 41 of his ·work on Non-Contract Law, Mr.
Bishop defines the i'inadequate remote cause" as ' 1 one which
has so far expended itself that its influence in producing. the
injury is too minute for the law's notice; or a cause which some
independent force merely took ad vantage of to accomplish
something not the probable or natural effect thereof.''
But it is needless to multiply definitions or cite authorities
from other jurisdiction_s, for the philosophy of causation involved
in this class of inquiries has been clearly expounded and aptly
illustrated in the recent decisions of this courtJ In 0' B1'ien v.
J11cGtinclzy, 68 Maine, 557, it is said in the opinion by PETERS,
C. J. : 1' Generally, 'it is a defense to an action of tort that the
plaintiff's negligence coi1tributed to produce the injury.
But where the negligent acts of the parties are distinct ana independent of each other, the act of the plaintiff, preceding that of
the defendant, it is considered that the 'plaintiff's conduct does
not contribute to produce the injury, if, notwithstanding his
negligence, the injury could have been avoided by the use of
ordinary care at the time by the defendant." See also Spaulding v. lf'inslow, 74 Maine, 536.
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The causal relation between the prior negHgence of the
plaintiff, if any, in the manner of loading the car, and the
injury received, and the contributory negligence of the plaintiff
at the time of the accident, were questions of fact for the jury,
and they were properly submitted to the jury under instructions
to which no exceptions have heen presented to the court. The
requested instruction \Vas properly refused.
The defendant also reque8ted an instruction that i, if at the
time of the accident the car from which Mr. Howard broke the
stake had not been reported to the defendant company as ready
for shipment, but was nt that time under the control of Mr.
Pollard acting: for the shippel', then Mr. Howard was not acting
in the line of his duty in interfering with the load upon said car
or in breaking off the stake from the same and the defendapt
wot:tld not he liable." With respeet to this request the presiding
judge said to the jury : I cannot gfre you that instruction as it
it:1 stated; I give it to you in other words, in other language.
You must he satisfied that at the time Mr. Howard wns acting
within the general scope of his employment and for the Maine
Central Railroad Company; but the mere fact that that car, if
such is the fact, was not reported by Mr. Pollard to Mr. Howard
as ready for shipment would not necess:uily exonerate the com-.
pany from the consequences of the act of Hmvard, if it was a
negligent act, in ~oing to that car and ascertaining whether it
was in prope1· shape and wae equipped with proper stakes,
provided Mr. Howard at the time assumed to act as the agent
or servant of the defendnnt corporation in the performance of
that duty, notwithstanding the car had not been reported by
Mr. Pollard to Howard as the agent of the company . . . . You
must cletermine from all the evidence in the case whether or not
Howard at the time of this accident was acting within the scope
of hi8 general employment as affecting some duty which he owed
his employer. Was it within the scope of his general power
and duties and did he assume so to act at the time of the accident? If he was not within the scope of hi8 employment and lw
did not assume to act within the scope of his employment he
would not render his master liable, because a servant of a
ii
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corporation may go oufaide of his employment and by acting
either wilfully or negligently to effect some purpose of his own,
and not as in the general employment of his master, render
himself personally liable and not his master."
It was not at all in question but had been expressly and
repeatedly conceded hy the defendant's witnes::-;es that under the
general supervision of the station agent, the yard-master,
Howard, had control of the loading of the freight cars in the
yard; that although it was customary to leave a car in charge
of the shipper to whom it had been assigned until the fact that
it was ready for shipment and its destination, were reported hy
the shipper, it was still the duty of the yard-master to examine
every loaded freight car before shipment to see if it wat:l properly
staked and strapped and '' all right and safe to go."
Whether the plaintiff had intended to make a formal report
of this car or not, it is a clear inference from all the evidenee,
including the entries in the shipping hook and the conduct and
statement of the partie~ at the time, that H(nvard understood
that the car was to be ready to go on the morning of the accident. The work of loading the lumber on the car had in faet
been completed. Howard had, in fact, inspected the car,
condemned some of the stakes nnd ordered new ones to be
substituted for them, and the plaintiff had acquiesced in this
decision. There was no controversy that to this extent, at
least, Howard had assumed control of the car. But it had not
been definitely determined that all of the stakes on both sides
should be removed as defective, and, for the purpose of confirming his suspicion and proving his assertion that the stake in
the northwest corner was insufficient, Howard impulsively tested
it in the manner stated.
The broken stake was exhibited to the jury and to the law
court, and was numifestly defective and unfit for the purpose. The
car was going in a mixed train and it ·was the plain duty of the
yard-master, having due regard to the safety of passengers and
the property interests of both the shipper and the defendant
company. to have this stake removed and a more suitable one
put in its place at some time before the car was allowed to go.
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It is not suggested that further delay in performing this duty
could have suhscrved any m,eful purpose either tmvards the
shipper or the company.
,vith these facts and circumstances undisputed, the question
whether the yard-master, in thus testing the stake, was acting
within the scope of his employment and the line of his duty,
could not be properly determined by sole •reference to the
inquiry whether the car had been formally reported as ready
for shipment. The nature of Howard's employment, the character of the• service required, the character of the act done, the
circumstances under which it was done, and the ends and purposes sought to be attained, were all material considerations
and constituted the real test of liability. 2 Wood on Railroads,
1398; Shearman and Redfield on Negligence, § 65; Ramsden v.
Railroad Co. 104 :Mass. 117; Goddard v. G. T. Rai'.lway, 57
Maine, 202.
The instructions nctually given upon this branch of the case
were adapted to the evidence and substantially correct, and the
requested instruction could not properly have been given.
An exception was also taken to certain remarks made by the
counsel for the plaintiff during the charge of the presiding judge.
The defendanes counsel had requested an instruction, and it
was given in the exact language of the request. Thereupon,
the plaintiff's counsel asked the presiding judge to call the
attention of the jury to certain testimony bearing upon, the
instruction thus given. This the judge declined to do.
This request of the counsel for the plaintiff to have the attention of the jury directed to the facts in the case could not have
been deemed improper if it had been deferred until the close of
the charge. But its irregularity as an interruption was a
question between the counsel and the court ; it was not prejudicial to the rlefendant. This objection is obviously without
substantial merit and in any event is not open to the defendant
on exceptions. Slzennan v. Maine Cent. Railroad Co. 86
Maine, 422.
The printed bill of exceptions contained in the report also
states that the defendant's counsel excepted to the admission of
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certain evidence and to certain instructions given in the charge,
but it does not give the language of the charge to which exceptions were taken, nor specify what the evidence was to which
objection w_as made. True, reference is made to numerous
pages of the manuscript report where, it is said, this evidence and
these instructions may be found; but as the manuscript copy of
the report is not before us and the corresponding pages of the
printed report are not given, we have no means of ascertaining the
precise groun<lwork of these exceptions, and hut for the elaborate
argume~t of the learned counsel for the defendan( it might
reasonably be inferred that they had been intentionally almndoned. It is a satisfaction to add, however, that a careful
examination of the entire _report has failed to disclose any
substantial cause for complaint respecting either the admission of
evidence or the instructions given to the jury. An authoritative
declaration of the rule of practice prescribing the mode of
presenting exceptions to the law court will be found in .McHown
v. Power.-;, 8G Maine, 291.
II. The Motion.
The plaintiff's contention that there was actionable negligence
on the part of the defendant's yard-master which rendered the
company liable for his injury, involved the decision of three
subordinate questions of fact: (1,) In breaking off the stake
in question, did Howard perform an act which an ordinarily
careful and prudent person in the same relation and under the
same circumstances anJ conditions would not have done? ( 2,)
Was the act done in the course of his employment and in the
line of his duty as yard-master? (3,) Was there contributory
negligence on the part of the plaintiff? The jury answered all
of these inquiries in favor of the plaintiff. True, there was hut
little conflict of testimony upon points vital to the result. There
was substantially no controversy in relation to the conduct of
Howard in breaking the stake, or the circumstances and
conditions existing at the time. But the deductions of fact to
be drawn from the evidence were in dispute and therefore presented an issue of fact for the determination of the jury. La8k.1J
v. Railroad Co. 83 Maine, 4Gl. The question of ordinary care

Me.]

POLLARD V. ME, C. R. R. CO.

61

is one which especially calls for the exercise of a jury's functions,
and cannot become a question for the court unless the facts are
all admitted and there is but one inference that can fairly and
reasonably be drawn from them. When a given state of facts is
such that reasonable men may fairly differ upon the question
whether there was negligence or not, the determination of the
matter is for the jnry. G. T'. Railwoy Co. v. Ives, 144 U. S.
408; 2 Wood on Railroads, 1433, and cases cited.
The defendant claimed, that in breaking down the stake under
the circumstances stated, Howard did nothing which an ordi- .
narily careful and prudent man might not have done because it
could not reasonably be foreseen that such a consequence would
follow. But Howard knew that the southerly stake on the west
t:dde of the car was broken and that the two short middle stakes
only remained besides the long one in question which he declared
he could break with one finger. He had know ledge of the
height of the load, of the size and kind of lumber, of the fact
that it was pressing against the stakes and that the load was
spreading at the top. He also observed the position of the
plaintiff at the time, but gave him no actual notice of his purpose to apply such a violent test to the stake, and no warning
at the moment it was applied.
The plaintiff claimed that the situation thus disclosed afforded
ample reason for one in the exercise of due care and caution, in
the position of the yard-master, to anticipate that if his experiment resulted in breaking the only remaining long stake on that
side, the lumber at the top of the load would fall upon the
plaintiff as it did. A simple proposition of fact was thus
presented involving the consideration of familiar duties and
experiences; and the jury evidently found that Howard's
conduct was hasty and inconsiderate and without due regard to
the rights and safety of the plaintiff. The question now is not
whether other reasonable men might not arrive at a different
result but whether this finding is so palpably wrong thut no
jury of fair-minded and impartial men could reach such a
conclusion. "To set aside the verdict of the jury is to say that
the inference drawn by the jury ,is indisputably wrong,-that
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no such inference can fairly be drawn by any fair-minded men,that the contrary inference is not only the more reasonable
inference, but is the only reasonable inference." York v.
Railroad Go. 84 Maine, 117. Under this rule the court is not
authorized to reverse the finding of the jury upon this point .
.With respect to the second element it was not cluimed that
the yard-master broke the stake with intent to injure the plaintiff
or that in so doing he was attempting to serve any private
purpose or accomplish any personal ends. It was admitted to
he his duty to see that the car was properly loaded. and staked
hefore it left the yard and he was obviously engaged in doing
what he was employed to do in the furtherance of the business
of the defendant corporation; and the fact that he attempted to
do it in an improper manner, or in a mode not contemplated
by his superior officer. has no tendency to show that the act
was not within the scope of his employment or the line of his
duty.
Finally it is contended that there was negligence on the part
of the plaintiff respecting the defective stakes and the manner
of loading the lumber and that this contributed to produce the
rnJury. But the plaintiff's conduct in these particulars was not
a part of the immediate transaction which caused the injury,
but a prior, distinct and independent transaction. It may have
afforded the occasion or opportunity for the operation of the
yard-master's active agency in breaking off the stl-1ke, but it
formed no part of the direct and efficie11t cause of the injury.
The fault of the plaintiff was the remote cause while that of the
defendant's servant was the proximate cause; i i the one a passive
the other an active agency; the one having but a casual and the
other a causal connection with the ultimate event." O'Brien
v . .1..lfcGlincll!f, 68 Maine, 557. It appears further that the
lumber was so loaded and so far supported by the defective
stakes that the plaintiff stood upon the load with impunity when
the last plank was placed upon it; and the jury must have found
that the defendant's servant might by the exercise of reasonable
care and prudence have avoided the consequences of any negligence on the part of the plaintiff. Under such circumstances,

Me.]

GOLDER V. CHANDLER.

63

it has been seP,n that the plaintiff's conduct cannot be legally
deemed a contributory cause of the injury. Davies v. 111ann,
10 M. & ,v. 546; G. T. Raifroad v. Ives, .mpra; O'Brfon v.
1lfcGlinclty, .•wpm.
It is the opinion of the court that the evidence fairly authorized
a finding in favor of the plaintiff on this branch of the case and
tl}at the entry must be
Motion and exceptions oi,erru.led.

and another, Executors,
vs.
Rosrn E. CHANDLER, and others.

HENRY

W.

GOLDER,

Kennebec.

Opinion December 12, 1894.

Will. Life Insumnce. Deficiency of assets.
Upon a bill in equity for constrllction of a will, it appeared that the testator
gave various pecuniary legacies " to be paid out of my [his] personnl
estate." His personal estate proved insufficient to pay the legacies. He
had two policies of insurance upon his life; one · 'payable to his legal representatives for his heirs and assigns;" the other "payable to his executors,
administrators or assigns." No reference to these policies is contained in
the will. Testator, at his death, left a daughter, but no wife. There had
been no assignment of either policy, nnd both have been paid to the executors.
I£eld; That the phrase in the will '' to be paid out of my personal estate" cannot be construed to include the proceeds of any of' the insurance money;
and that there is no latent ambiguity in the term "my personal estate''
which requires or permits parol evidence to vary, enlarge or explain its
meaning.
The policy payable to testator's "legal representatiYes for his heirs and
assigns," does not fall within the provisions of R. S., c. 75: § 10, which
authorizes a disposition by will, under certain limitations, of money received from insurance on life. The rights of the parties are the same as if
the policy wag in terms payable to hi"' daughter, the sole heir. The proceeds of this policy ure held by the executors in trust for her, and are by
them to be paid to her in full, with all interest received thereon by the
executors, and without any deduction, except such amount, if any, as the
estate of the testator may have necessarily expended in collecting the insurance.
The other policy, payable to testator's "executors, administrators or a:-;si~ns"
is within the provisions of the statute. It is not disposed of by testator's
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will. An amount equal to the premiums paid thereon within three years
prior to the death of the testator, with interest thereon, and expense of collection, is to be retained by the executors and be treated as part of the testator's personal estate, to meet the calls in his will. The balance, with
interest received by the executors, must be paid to the sole heir, the
daughter.
Under a specific devise of land the devisee takes the absolute title, subject
only to be divested if the other estate of the testator, real and personal,
prove insufficient to pay debts, funeral charges and expenses of administration.
If such deficiency shall arise, that deficiency is to be supplied from the devised
land unless otherwise obtained.
If it becomes necessary to sell the whole lot, and the proceeds of the sale are
not wholly exhausted in payment of the debts and expenses, the surplus,
being the proceeds of devisee's land, belongs to him, and cannot be used to
fulfill the bequests in the ,vill, but must he paid to the devisee.

ON REPORT.
The will of Joseph H. Chandler, of Be1grade, which was
submitted to the court for construction in this case, after providing for the payment of debts and expenses, is as follmvs:
'' Secondly, I direct my said executors to cause my lot in the
Belgrade Cemetery and a]so the lot adjoining in which the body
of my father, ,Joseph Chandler. is interred, to be placed in good
order and condition, nnd I hereby direct that the sum of five
hundred dollars he set aside from my personal estate for said
purpose.
''Third. I give, bequeath nnd devise to my daughter, Rosie
E. Chandler, her heirs and assigns forever, the sum of fourteen
hundred dollars from my pel'sonal estate to be placed in the
Augusta Savings Bank and to be paid to her, principal and
interest, when she shall have arrived at the age of twenty-one
years.
"Fourth. I give and bequeath to my sister, Elvira F. Golder,
the lot of land on which my house and store in which I now
live is situated, together with all of the privileges and appurtenances thereunto belonging, bounded on the north by land
of H. vV. Golder, east by the county road, south by land of
Mary E. Rollins, and west by Long Pond, to her and her heirs
and assigns forever.
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'' Fifth. I give and bequeath to my nephews and nieces,
Herbert L. Kelley, Minnie Kelley, Calvin D. Kelley and Maude
L. Golder, the sum of fifty dollars each out of my personal
estate.
"Sixth. I give and bequeath the sum of five hundred dollars
out of my personal estate to my sister, Ellen '-T. Organ.
"Seventh. I give and bequeath to my sister, Elvira F.
Golder, the sum of five hundred dollars out of my personal
estnte.
"Eighth. I give, bequeath and devise to my sister. Elvira
F. Golder, her heirs and assigns forever, all the remainder of
all the ·ptoperty, both real and personal, of every name and
nature of which I may die possessed." . . .
The case was submitted, upon bill, answers and proof.
The plaintiffs offcre(l the deposition of Henry
Golder, one
of the executors, who drafted the will. Being asked to state,
subject to the objection of defendants as irrel~~·ant, all that the
testator said to him when instructed to draw the will, he
testified:
"He said first he wished to give to his ::,ister, Elvira F.
Golder, all of his real estate, - he had but very little personal
property except his life insurance and directed thnt it should be
divided. He instructed me then to divide his life insurance as it
is given in the will, with one exception. He directed the sum
of five hundred dollars to be set aside from his personal estate
for fixing up a burying ground lot for himself and father, next
he told me to give hh, daughter, Rosie E. Chandler, one thom,and dollars to he deposited in the Augusta Savings Bunk to be
paid to her, principal and interest, ·when she should arrive ut
the age of twenty-one; then he directed that Herbert L. Kelley.
Minnie Kelley, Calvin D. Kelley, and Maude L. Golder shoulcl
ench receive the sum of fifty dollars out of hi8 personal estate.
He directed thnt his sister, Ellen J. Organ, should receive the
sum of five hundred dollars and the remainder of his property
should go to his sister, Elvira F. Golder, after all his debt8 were
paid, expenses, etc. .After I had made a m~morandum for the
will in that form, he read it over, said his life insurance came
VOL.LXXXVII.
5
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to more than what he had bequeathed, that he had nothing but
his life insurance to leave and he wou]d change the bequest to
his daughter, Rosie E. Chandler, to fourteen hundred dollars.
He asked me what I meant hy writing personal estate so many
times in there,-why I did not say life insurance policies. I
replied that after his death his life insurance became his personal
property. He di~tinetly said several times, while giving these
instructions, that this ,vas his life insurance money that he was
leaving to these parties.
''Ques. You say he instructed you to divide his life insurance as it is given in the will with one exception, what was that
exception?"
'' Ans. He aftel'wards inereased his gift to his daughter from
one thousand to fourteen hundred dollars. I omitted one
hequest in my answer to the sixth question. He gave five
hundred dollars to his sister, Elvira F. Golder."
All of the personal property, exclusive of the insurance policies, was valued in the inventory at about $525.00, and it waR
admitted in the answers that it was not sufficient to pa.y debts,
expenses, &c.

E. 8. Fogg, for plaintiffs.
The rule laid down in Hathaway v. 8/zennan, 61 Maine,
MW, a leading case, does not conflict ·with the ,vell-8ettled rule
of law thnt the intention of the testator shall govern in the
construction of the will. Had there been no life insurance in
the case, there could have been no question 'of his intention.
In applying the provisions of the will to the subject mntter, the
'' personal estate," a latent ambiguity arises, whether he expected
and intended to dispose of his life insurance as a part of his personal estate, whieh he had a perfect right to rlo. It is admitted
and the case shows that, without the life insurance, all of the
estate will he required for the payment of debts, expenses, etc. ;
and that the legacies with the five hundred dollars to be expended upon the cemetery lots wi11 almost wholly consume the full
amount of the life insurance, leaving but a small part to go into
the residue,-- strong circumstantial evidence of the testator's
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intention to include his life insurance in the disposition of his.
personal estate.
Parol evidence is admissible in order to understand the
meaning and application of the testator's words. 1 Green!. Ev.
§ 289; _1lforeland v. Brady, 34 Am. Rep. p. 581; StooEs v ..
Smith, 100 Mass. 63; 1 Greenl. Ev.§§ 28G, 287,288 and 291;
Brown v. Thorndike, 15 Pick. p. 400; Wason v. Oolburn, 99,
Mass. 342.

lfI. S. Holu;ay, for Rosie E. Chandler.
SITTING: PETERS, C. J.,
WISWELL, STROUT, JJ.

VVALTON, FOSTER,

HASKELL,,

STROUT, J. Bill in equity for construction of the will of ,Joseph
H. Chandler. Testator had two policies of insurance upon his.
life, one for twenty-five hundred <lollars, "payable to his legal
representatives for his heirs and assigns," the other for one
thousand dollars, '' payable to his executors, administrators or
assigns." Both policies have been paid in full to the executors.
The testator made various legacies, all of which he provided
should be paid'' out of my [his J personal estate.~, He also devised
a lot of land to his sister, Elvira F. Golder, in fee. The personal estate proves insufficient for the payment of debts, legacies
and expenses of administration. vVe. are asked whether the
money received from said policies, or any part of it, can he
applied to the payment of debts, legacies, expense of administration, or for the purpose named in the second item of the will,
relating to his cemetery lot.
The policy for twenty-five hundred dollars was made payable
to his legal representatives, "for his heirs and assigns." The,
terms of this policy show very clearly that the testator djd not
intend the proceeds therefrom to constitute a part of his estate
in any event, but that his personal representatives were to take
it in trust for other parties. The phrnse, ~, for his heirs and
assigns," is obscure. ·whether in using that language it was
intended that the assured should retain to himself the power of
assignment, if he should think tit to exercise it, and, if not
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exercised, the trust funds should go to his heirs, or whether the
word assigns was intended to mean the assigns of the heirs, as
if the policy read ~~ his heirs and their assigns" is uncertain. The
latter construction would seem to affect the apparent intention
of the assured. But as no assignment of the policy has been
attempted, it is not necess·ary to determine the precise legal
effect of the word assigns as used in it. Freed from that complication, the policy, at the death of Chandler, made his heirs
the beneficiaries. It was the duty of the executors to collect
the amount of the policy, but when the money was received by
them, they held it charged with a trw,t for the heirs of the
testator. As in this case Rosie J:;. Chandler is the sole heir of
the testator, she is entitled to the whole fund. It did not
constitute any part of the personal estate of the testator.
Cables, appellant, 67 Maine, 582; Sto'we v. Phinney, 78
Maine, 244.
This policy does not fall within the provisions of R. S., c. 75,
§ 10, which authorize~ a disposition by will, under certain
limitations, of money received from insurance on life. The
rights of the parties are the same as if the policy wns in terms
payable to Rosie E. Chandler. No deduction of premiums for
three years, as provided in § 10, is to be made from the proceeds
of this policy; but the whole amount received, with the interest
thereon, ,vhich the executors have received, is to be paid to the
heir, Rosie E. Chandler, as her absolute property, less the
expenses, if any, to the estate, in collecting the money.
The other policy for one thousand dollars was payable to the
testator's executors, administrators or assigns. The proceeds
of this policy are within· the provisions of the statute. The
premiums paid thereon within three years prior to his death,
with interest thereon, are to be retained by the· executors, and
be treated as part of his personal estate, to meet the calls of
the will. The balance will go to the heir, Rosie E. Chandler,
· there being no widow, according to the statute, unless it is
disposed of by the will of the testator.
The provisions of the will are clear and explicit. In all the
legacies, the testator specifies that they shall be paid out of his
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personal estate. Can the funa derived from this one thousand
dollar policy he regarded as the personal estate of the testator?
"\\''"e think not. By its nature it could never become actual,
veritable property in his hands; by its terms it was payable
after his death, never to him. While he had a qualified interest
in it, he never could reduce it into possession, never use or
invest the money. The statute allows it to'be treated as part
of his estate, if there was no widow or isst1e. If the estate is
solvent, the statute allows it to be disposed of by will. If
insolvent, and there is either a widmv or children, or both,
the disposition by will must be among them. .Hatlwway v.
Slte1·1nan, 61 Maine, 46(;; Hamilton v. JJ!lc Quillan, 82 Maine,
205. If the testator intend~ to dispose of the proceeds of this
one thousand dollar policy, by his will, he should have used apt
words to effect that intention. This court has said, in Hatlwway v. Slte1·1rw.n, 8upra, in order to effect ihi8 object, i i the
testator must use language directly significant of his intention
in this respect; that, classed by the legislature as this fund is,
it is not to be appropriated to the payment of debts or of any
pecuniary legacies couched in general terms merely, even to
the widows or children, unless it is expressly referred to as the
fund from which such payment is to be made, and that it does
not pass by any general residuary clau::;e ; in short, that the
testator'i-1 intention to change the direction which the law gives
to this very peculiar species of property, is not to be inferred
from general provisions in his will the fulfillment of which
might require the use of such money, but must be explicitly
declared." This will makes no mention of the life insurance;
and no expression in it affords any evidence that the testator
intended to change the direction which the law gives to such
insurance money, except the fact that it now appears that the
personal estate is insufficient to pay the debts and bequests in
the will. It does not appear whether such was the case when
the will was made or not. BARROWS, J., in Hathaway v ~
She1·man, supra, says such ''fact is entitled to hut Iittle weight.
The records of every probate court show too many instances of
wiJls containing liberal bequestF, which the testators left no

70

[87

GOLDER V. CHANDLER.

means, or very inadequate 111ea11s, to fulfill, to justi(y us in
concluding from this circumstance that the testator designed to
change the disposition which the law would otherwise make of
this fund, which he nowhere mentions us u source from which
money to pay the legacies he gives is to be derived." Blouin
v. Phaneuf, 81 Maine,·17G.
But it is claimed that parol evidence is admissible to show the
testator's intention, upon the ground of a latent ambiguity in
the will. While it is well-settled law, that latent ambiguities
may he explained by evidence aliunde the will, it is equally
well settled, that ·where the terms of the will are clear, definite
and explieit, the intention of the testator must be ascertaine<.l
from the will itself, and cannot h~aided or explained by parol
testimony. The phrase~~ my personal estate," frequently repeated in this will, is not ambiguous, uncertain, but its common and
legal meaning nre entirely clear. A man's personal estate"
includes u11 his property other than real estate, over which he
has absolute dominion and control, which he may dispose of by
gift or sale, at his option, which he may change from one
species of property to another, and may nse and expend for his
personal needs, or pleasures, or which may be subjected to the
payment of his debts. Most of these attributes do not attach
to a policy on lifo. It cannot be re~ched by creditors during
the lifo of the insured. But for any surplus of premiums paid
for two years, in excess of one hundred and fifty dollars per
year., they may have a lien upon the policy. R. S., c. 4H, § 84.
If the insured dies intestate, the money received from insurarwe on his life, deducting three years' premiums, does not
constitute a part of hi::.-; estate for the payment of debts, if he
leaves a widow, or issue. R. S., c. 75, § 10. The statute
authorizes a disposition of the fund by will, under certain
limitations, but this authority is more in the nature of a power
of appointment than a direct legacy of property, and does not
extend beyond the statute authority. "\iVe perceive no lntent
ambignity in the will that requires or permits oral testimony in
a,id <•>fits construction. It follows that the offered testimony of
ii
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testator's conversation with the scrivener who drew the will, and
at the time it was drawn, is not admis8ible, and cannot be received
to vary, explain or control, the plain language of the ,vill.
The result is, that the proceeds of the one thousand dollar
policy, and interest thereon received by the executors, less three
years' premiums and interest thereon and expenses of collection,
if any, are to be paid to Rosie E. Chan<ller, the sole heir, as her
absolute property, and cannot be treated as part· of the estate
for any purpose.
The fourth item in the will makes a devise of a lot of land to
Elvira F. Golder. We are asked whether this devise passed
title in fee to the devisee, subject only to payment of debts,
funeral charges, and costs of administration, if nece::;sary, and
whether it is liable for the payment of the sum mentioned in the
second item of the will; and whether, in case it shall become
necessary to sell the lot for payment of debts, and a surplus of
proceeds should remain after accomplishing that object, to
whom such surplus belongs.
The devise by the will, is a specific devise of a fee simple
estate, and the devisee takes the absolute title, subject to be
de vested only, if the other estate of the testator, real and
personal, prove insufficient to pay debts, funeral charges and
expense of administration. If such deficiency shall arise, thnt
deficiency must be raised from the devised lot, unless otherwise
obtained. If it beeomes necessary to sell the whole lot, and the
proceeds of the sale are not wholly exhausted in payment of the
debts and expenses, the surplus, being the proceeds of the
devisee's land, belongs to her, and cannot be userl to fulfill the
bequests in the wm, but must be paid by the executors to her.
Decree in accordance witlt tkt's opinion.
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Opinion December 13, 1894.

Indictment. Pleading. Duplicity. Evidence. R. S., c. 131, §§ 4, 12.
Duplicity in an .indictment is cured by a special verdict of guilty on one
offense only.
To an indictment containing two connts, the first charging the defendant
\Yith an assault with intent to maim, and an assault with intent to kill, and
the second count charging an assault and battery, the jury returned a
special verdict, "guilty of assault with intent to kill."
Held; upon motion in arrest of judgment, that the second count does not
support the verdict; a nolle pl°oseqni of the intent to kill not having been
entered, no judgment can be rendered on that count.
Also, That the first count is double in that it charges two substantive crimes,
viz : assault with intent to maim and assault with intent to kill; and that
the special verdict, "guilty of assault with intent to kill," operates as an
acquittal of all else charged in the indictment and cures the duplicity.
A witness for the prosecution, a brother of the injured party, denied that he
held defendant's horse by the bit at the time of the assault. The defendant
on his cro.i;;s-examination testified that othe1· parties had told him that the
witness and his brother had made different statements about it, and thereupon he offered to give the statements or conversation in full upon resuming
his direct examination. Held, that the evidence was rightfully excluded.
State v. Palmer, 35 Maine, 13; State v. Dolan, 69 Maine, 573; State v. Smith,
61 Maine, 386, criticised; 8tate v. Payson, 37 Maine, 361, approved.

ON EXCEPTIONS.
The indictment upon which the defendant was tried in this
case sufficiently appears in the opinion of the court. After the
jury had returned a special verdict of guilty of assault with
intent to kill, the defendant filed a motion in arrest of judgment
for the following reasons and grounds appearing upon the face
of the indictment : 1. The first count in said indictment charges
three separate offenses in the same count; ·whereas by law but
one offense can be charged in one count. 2. The second count
contains no legal and sufficient allegation of the time when said
supposed offense ·was committed. This motion ,vas overruled
hy the court and the defendant took exceptions.
The defendant also took exceptions to the exclusion of evidence, the hill of exceptions disclosing the following case.
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The indictment charged the defendant with an assault ·with
a dangerous weapon, to vdt, a jack-knife, upon one ,varren
Spnulding,-with intent_ to murder, maim and kill.
The government introduced evidence tending to show that the
defendant· while riding along the highway in Harmony in his
road wagon, about three o'clock in the morning of August 20,
18~)3, passed by the house occupied hy Benoice Spaulding and
said Warren Spaulding, who are brothers.
The Spnuldings testified that when the defendant saw them
he stopped his horse and said '' come here." That thereupon
said Warren Spaulding we11t close up to the wagon and that the
defendant stabbed him with a jack-knife . . . . That during the
time required to make these stabs, the said vVarren Spaulding
offered no violence towards the defendant and clid not retreat
from the wagon. . . .
The defendant testified that he ·was riding by the house occupied hy the Spaul<lings, and when he got nearly opposite the
house in the highway the two Spauldings suddenly appeared.
. . . Thereupon said Benoice Spaulding seized his horse by the
bib, and directed vVarren to take him out of the carriage. That
the moment Benoice seized the horse by the bits, he took his
jack-knife out of his pocket and opened it, and that it was the
only means of defense he had; that W anen Spaulding came to
the wagon and undertook to pull him out. That his horse was
restive, and he held the reins in his left hand, and when Warren
Spaulding undertook to pull him out of the wagon he struck at
him with the knife to defend himself and had no other means of
defense. That said Warren Spaulding made several attempts
to pull him out of his wagon, that he defended himself the best
he could, an<l made the cuts on said Warren Spaulding in trying to prevent being pulled out of the wagon : and had no other
intent or ohject than to defend himself.
It appeared that the defendant was arrested after dinner on
the day of the trial and brought from Athen~ to the court house,
a distance of ten miles or more, and put on trial the same afternoon and immediately after his arrival. That his counsel applied
for delay till the next morning in order to procure the attendance
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of witnesses to show that the Spaulclings gave a different account
of the matter the next day after it took place, or very soon
~tfter, and had admitted that Benoice :-;eizcd the horse by the bits.
The state closed at six o'clock and uourt adjourned until
morning. Aud after the defendant, who was the only witnes::in defense, had closed his testimony on the second dny of the
trial, his coun::-;el again asked for a po::,tponement until the::-e
outside ·witnesses eould he obtained. This was denied by the
court.
The county attorney then recalled the defendant and crossexamined him as follows :
''Ques. Have yon made any talk that these Spanldings had
made different statements about this? Ans. I made no talk
about it only as othe1· parties have told me that they have made
different statements."
'' Qnes. Other partjcs have told you that they made different.
statements about it? Ans. Yes, sir."
''Quee. They have not made any different statements to
you? Ans. No, sir; I have never spoken to them since.''
The def~ndant's counsel then asked the defendant to state the
whole of the conversation about which the county attorney had
inquired, and claimed the right to have the statements as to
what the Spauldings had said, submitted to the jury, under the
peculiar circumstances of the case ; and offered to 8how that in
the conversation between other parties and the defendant, about
which the county attorney had inquired of the defendant, they
informed him that Benoice Spaulding had stated that he took
the horse by the bit, a fact ,vhich said Spaulding had denied on
the stand.
The court refused to admit the testimony and the defendant
excepted to such exclusion.

Fmnlc W. Ilovey, county attorney, for State.

D. D. Steu;m•t, for defendant.
The first count based on H. S., c. 118, § 25, charges the
assault as made "with intent to murder, maim and kill." This
court has decided that the statute embraces seven distinct
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offenses. State v. -1Veal, 37 Maine, 4l18, 471; State v. TVaters,
39 Maine, 54, 5(5. Three offenses cannot he joined in one
count. 8tate v. Smitll, 61 Maine, 38(); State v. Bu'rgess, 40
Maine, 594.
Indictment is defective and judgment should be arrested.
State v. Sniitlt, supm; Oorn. v. Symonds, 2 Mass. 163; Oom.
v. Morse, 2 Mass. 128, 130; State v. Nelson,. 8 N. H. 163;
State v. Poster, 8 Foster, 184,194; State v. Burke, 38 Maine,
574, 575; Reed v. The People, l Parker's Cr. Rep. 488-9;
People v. Wl'ight, 9 ·wend. 193; Oom. v. Holmes, 119 Mass.
198; U. S v. 0,>ok, 17 Wall. 174; U. S. v. Reese, 92 U.S.
225; State v. Stuart, 23 Maine, 111; State v. Haines, 30
:Maine, 65, 74; Oom. v. McLaughlin, 12 Cush. 617, 618;
Oorn. v. JllcGovem, 10 Allen, 194; Oom,. v. Ohild, 13 Pick.
200 ; Corn. v. Collins, 2 Cush. 557 ; State v. Waters, 39
Maine, 54; State v. Putnam., 38 Maine, 297; State v. Taggart, 38 Maine, 301; Oom. v. C1·eed, 8 Gray, 387.
2. If it was intended to charge the defendant with an assault,
while armed with a d:mgerous weapon, with intent to murder,
which is one of the offenses described in R. S., c. 118, § 25, the
indictment should have alleged that he was armed ·with a dangerous weapon, and that being so armed, he made the a~sanlt with
the intent to wilfully, feloniously, and with malice aforethought
to kill and murder,- in other words, the indictment should
have set out fully and precisely all the a11egations and elements
which constitute at common law the crime of murder. The
statute uses the term iimurder" in its common law sense, and
we must necessaril.Y resort to the common law for the definition
of it; and all its elements should have been fully and precisely
alleged. Com. v. Ulijford, 8 Cush. 21.5; lI. S. v. Ree8e, 92
U. S. 225 and 234; C01n. v. I1elley. 12 Gray, 176; Heard's Cr.
Pl. 172; Oorn. v. Creed, 8 Gray, 387; Cmn. v. Collins, 2
Cush. 557; Com. v. Slack, 19 Pick. 304.
For the same
reasons, if it was intended to charge the defendant with an
assault, being armed v.rith a dangerous ·weapon, with intent to
maim, all the allegations and elements which constitute the
crime of mayhem, should have been fully and precisely allege<l.
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At common law, the offense consh,ted of cutting off, or depriving the party injure<l of some member of the body which would
lessen his capacity to fight, or to defend himself. Our ~tatute
has extended the crime so as to embrace other specific· injuries.
R. S., c. 118, § 15.
Whatever particular injury wus within the intent of the
defendant, should have been fully and particularly set out; and
the intent must be proved, as alleged. State v. Smi'th, 37
Maine, 468; State v. PalmeJ', 35 Maine, 10. And the same
considerations apply to an indictment charging an assault,
with a dangerous weapon, ·with intent to kill. The material
difference between such a count. and a count charging an intent
to murder, would he the omission of the allegation '' with malice
aforethought."
This indictment sets out neither of these offenses correctly,
while it does attempt to set out all three in one count, but in an
imperfect manner as to each. The precedents and authorities
are all against it. Com,. v. ll!fcGmth, 115 Mass. 150; Com.
v. Cl{ffo1'd, 8Cush. 215; Com,. v. I1elley, 12Gruy, 176; State
v. Neal, 37 Maine, 469; Train and Heard's Precedents, 44, 43,
46, 45; Bishop's Directions and Forms, § § 31, 33, 35. Archbold'::; Cr: Pleading: (Assault with intent to murder,) 459,
446,447; (Assault with intent to maim,) 450, 451; (Assault
with intent to rob,) 2G2; Wharton's Cr. Pl. & Pr. § 221 ; State
v. Sm,it!t, 17 R. I. 373-4; State v. Goddm·d, G9 Maine, 181;
Com,. v. Creed, 8 Gray, 387.
3. The evidence offered and excluded should have been
udmitted. Stum·t v. IIanson, 35 Maine, 507, 510; State v.
}ValkeJ', 77 Maine. 488, 492.
S1TTING:
STROUT,

PETEns,

c.

J.,

vv ALTON,

FosTER,

HASKELL,

JJ.

HASKELL, J.
Indictment containing two counts. The first
count charges that the ·defendant '' an assault did make, and him,
the said Warren Spaulding, did beat, bruise and ill treat, with
a dangerous weapon, to wit, a knife which said" [ defendant]
''then and there held, with intent him, the said ·warren Spaulding, to mur<ler, maim and kill, against the peace," &c. The
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second count charges assault and battery. The verdict was :
"G_uilty of assault with intent to kill."
I. It is objected in arrest that the second count does not
support the verdict, and that no judgment can be rendered
upon it under that count. As the case now stands this objection is well taken, a nolle proseqni of the intent to kill not
having been entered.
II. It is objected that judgment cannot be entered on the
verdict under the first count, because it charges three distinct
substantive crimes. If this were so, and the verdict had been
general, that is, guilty of the indietment, th..e objection would
have been well taken. Oommonwealth v. Symonds, 2 Mass.
163; State v. Nelson, 8 N. H. 1H3; People v. -Wright, fl
Wend. 193;' Oomnwnwealtli v. Holmes, 119 Mass. 194; State
v. Smith, 61 Maine, 386.
A few caHes are cited as holding that duplicity is cured, even
by a general verdict of guilty. They go upon the authority
of C01nmonwealtlz v. Tuck, 20 Pick. 3Gl, now disregarded in
Massachusetts, if that be its doctrine. Among these are State
v. Palmer, 35 Maine, 13; State v. Dolan, 69 Maine, 573,
where the point is not given much consideration. Duplicity is
cured however by a special verdict of guilty of one oflense only.
State v. Payson, 37 Maine, 361.
As remotely bearing upon the subject sec State v. Bw·lce, 38
Maine, 574; State v. I-Iadlock, 43 Maine, 282; State v. Tibbett,r;, 86 Maine, 189.
A distinction must be made between charging several
substantive offenses in the same count, and charging several
acts that, collectively, constitute one offense, but separately
constitute several lesser offenses that are ii1cluded in the greater
offense, as assault, assault with intent to kill and intent to
murder. In the former case the count would be defective f<n.t
duplicity, a cause for demurrer, or for arresting judgment on a
general verdict· of guilty as it might be doubtful what sentence
should he imposed. Nor should inconsistent acts be charged,
either of which would constitute the offense. State v. Hcu;kell.
76 Maine, 399.
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If, however, the defendant waives his demurrer and goes to
trial upon a count bad for duplicity, and the verdict he special,
as the statute provides it may be, R. S., c. 131, § 4, the defect
Rhould be held cured. vVlrnt good reason can be given why it
should not lJe? The defendant stands convicted of a single
offense upon a sufficient indictment therefor. Why should he
complain of other charges of which he is acquitted? "What
prejudice have they worked him? vVe are aware of the dictum
in State v. S1nith, Gl Maine, 38G. The considerntions there
were on demurrer, and the defendant was threatened with trial
upon double charges in the same count. He had reason to
object. His right of trial upon a single issue was likely to he
denied him. But where a defendant waives the objection by
going to trial, and the trial is so conducted that he is found
guilty of but one offense, the matter has worked itself clear.
The penalty to he imposed becomes certain, and he can be
subjected to no greater penalty than he would have been had
the charge been single.
But it is urged in the case at bar that tho verdict is responsive
to only one charge in the first count and silent as to the others,
und, therefore, not such a verdict as authorized hy our statute
and upon which no judgment can he rendered. But the verdict,
in effect, is responsive to the whole indictment, as its legal effect
is an ncquittal of the part not specifically responded to. So
says the court in State v. Pa?Json, supra. '' ~Then a person
indicted for an offense shall, by verdict of a jury be acquitted
of a part of it, and found guilty of the residue, he is, by the
provisions of the Rtatute [now R. S., c. 131, § 4], to be considered as convicted of the offense, if any, which is substantially
charged by the residue, of which he is found guilty. The
verdiet, in this case, as prei,ented, does not contain any formal
words of acquittal of a part of the offense ; yet, such is its legal
effect. For when the verdict of a jury finds the accused guilty
of a certain part of the offe11se only, the effect is an acquittal of
everything else charged. The legal effect of the verdict, and
not the language used in it, must have been intended by the
provisions of the statute, for such verdicts nre in the customary
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course of business, presented orally and not in writing." In
that case, the indictment was said to charge two substantive
offenses in one count, and the verdict was guilty of one offense
and silent us to the residue, and a motion in arrest of judgment
for duplicity was overruled. The opinion was hy Chief Justice
SHEPLEY.
The weight of authority sustains the same doctrine.
They are cited in Bishop's New Criminal Law, § 100G. State
v. Cofer, 68 Mo. 120; Dickinson v. State, 70 Ind. 247; Penple
v. Dowling, 84 N. Y. 478; Green v. State. 17 Fla. HG9; State
v. Gannon, 11. Mo. Ap. 502; Fosta v. State, 88 Ala. 182:
State v. Thompson, 95 N. C. 5~)G; State v. Jlfc.Naught, 3G
Kan. 624; Nutt v. State, G3 Ala. 180; Sylvester v. State, 72
Ala. 201; Cheek v. State, 4 Tex. Ap. 444; State v. Sorrell,
n8 N. C. 738; Tlzom.as v. People, 113 Ill. 531; J1frk v. Oomuwnwealt!t, fJ Leigh, 627; Weinzorpfliit v. State, 7 Blackf.
18G; Bl'Ooks v. State, 3 Hump. 25; Morri's v. State, 8 Sm. &
)1. 762; Chan,be1·fJ v. People~ 4 Scam. 351; Stoltz v. People,
4 Scam. 1G8; B1·ennan v. People, 15 rn. 511, 517; State v.
Twedy, 11 Iowa, 350; State v. Lessing, Iii Minn. 75; Oon;,momoealt!t v. Bennett, 2 Va. Cas. 2:-15 ; State v. Hill, 30 vVis.
41G; State v. Belden, 33 ·wis. 120.
Oonfra, United States v. I{een, I McLean, 429; Jones v.
State, 13 Tex. 1G8; State v. Sndt!t, 5 Day, 175.
"\Ve are aware of the dictum in State v. Sniith, lHtpra, GI
~faine, 386, that a _special verdict of guilty of one of two offern;es
charged in the same count cannot cure the duplieity; but no
authorities are cited, and the earlier case of State v. Payson,
supra, ·was unnoticed. That case holds squarely the reverse,
and is sustained by the great weight of authority and has never
been considered to have been overruled by our own courts.
In case of a new trial, the "\Yiseonsin authorities limit the
renewed jeopardy to the offense of which conviction was had.
State v. Belden, 33 Wis. 120; State v. Hill, HO "\Yis. 41(i.
Others hold that a new trial opens the entire case. Bohanan
v. State, 18 Neb. 57; Oonmwnwealth v. Arnold, 83 Ken. 1;
Briggs v. Oomrnonwealth, 82 Va. 554; Patten;on v. State, 70
Ind. 341. Bishop recommends that the order for new trial :::.tate
the conditions in this respect.
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But it is said the indictment is not open to the charge of duplicity
in the first count. Let us see. It charge's that the defendant, with
force and arms, in and upon one Warren Spaulding an assault
did make, and him, the said ·warren Spaulding, did heat, bruise
and ill treat with a dangerous weapon, to wit. with a knife
which the defendant then and there held with intent him, the
said Warren Spaulding, to murder, maim, and kill, contra
pacem, &c.
More than one offense must he charged. A defective charge
is no charge, and may be rejected as surplusage. 8tate v.
Palmei·, 35 Maine, 9; 8tate v. Ho8kell, 7G :Maine, 399; 8tate
v. Bennett, 79 Maine, 55; State v. Dunlap, 81 Maine, ;389;
8tate v. Dod,qe, 81 Maine, 391.
The charge of assault with intent to murder is insufficient,
and therefore is no charge, and surplusage. To he good for
that offense it must charge malice. That is a necessary element
of the crime. 8tate v. Neal, 37 Maine, 4'38; and that which
must be proved, must he averred directly"and not by way of
argument. implication or inference. State v . .111.cDonoug!t, 84
Maine, 489; 8tate v. Paul, 69 Maine, 215.
But had this
charge been sufficient, the count would not have been double by
reason of charging assault, or assault with intent to kill, as they
are lesser crimes included within the greater. 8tate v. Wate1·.~,
39 Maine, 54; 8tate v. Oobb, 71 Maine, 206.
The charge of assault with intent to maim contains all the
averrnents of the indictment against Palmer, that was held
sufficient.
8tate v. Palmer, ,•mpr-a.
Hence here is one
substantive offense.
The charge of assault with intent to kill as distinguished from
nssault with intent to murder, was unknown to the common
law, because it was thought intent implied malice that was
murder. It is made hy our statute, and by the statutes of many
other states, a substantive offense. State v. Wlzters, supm. It
is an otfe1i.se that may be committed without malice. Should
the intent prevail, the crime would he manslaughter. And
although a felony, the failure to charge the ucts that constitute
the erime to have been feloniously done, is not fatal, although
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unwise, inasmuch as R. S., c. 131, § 12, provides that no indictment shall be quashed or judgment thereon arrested for the
omission of the word ''feloniously," unless it preju<lice the
defendant.
:Many authorities hold that ·where the indictment charges a
felony, a conviction for misdemeanor cannot be supported by
proof of a felony. Different rights are sometimes accorded on
triab of these offenses. But our statutes obviate all substantial
differences of procedure in both classes of trials, except trials
for some offenses formerly capital, ·and therefore the omission
to charge the felony to have been feloniously done can work no
prejudice to the defendant, inasmuch a-; the acfa; charged in the
indictment of themselves sufficiently charaeterize the offense.
The first count, therefore, sufficiently charges two substantive
crimes, viz., assault with intent to kill, and assault with intent
to maim, whether the averment of the use of a dangerous weapon
be considered a sufficient allegation of '' being armed with a
dangerous weapon" or not.
The defendant stands convicted of assault with intent to kill,
and acquitted of all else charged against him in the indictment.
The evidence excluded was clearly inadmissible.
Exceptions overruled. Judgment on the verdict.

CORDELIA

M.

STRICKLAND

Kennebec.

vs.

FRED

0.

HAMLIN.

Opinion December 21, 1894.

Contract. Payrnent. Wages. R. S., c. 111, § 1.
To an action by a married woman to recover wages for her personal labor,
not rendered in the family of her husband, the defendant pleaded payment
by the sale of a horse to her and her husband jointly, and that as a consideration for the sale she agreed that her wages might be applied in payment
for the horse.
An instruction to the jury that, if there was a Joint purchase of the horse, the
defendant might apply the plaintiff's wages in payment therefor, was held
correct.
Held; If the sale of the horse was not made jointly to the plaintiff and her
husband, any mere voluntary assent by her afterwards, not in writing, that
her wages might be so applied, would not bind her.
Instructions already given need not be repeated.
VOL, LXXXVII.
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The plaintiff having obtained a verdict of the jury in this
action tried in the Superior Court, for Kemiebec county, the
defendant took exceptions which are stated in the opinion.

Oltas. F. Johnson, for plaintiff.
F. A. l¼ilclron, for defendant.
SITTING: PETr~us,
HousE, STROUT,

.T.

c. J., ,vALTON, FosTEu, HASKELL, vVH1TE-

.JJ.

Assumpsit. by a married woman to recover a
balance of twenty dollars, wages for her personal labor not
rendered in the farnily of her husband.
Defense, payment hy the sale of a horse to herself and husband
jointly, and that, as a consideration for the sale, she agreed that
her ,vages might be applied in payment for the horse. The
evidence is not reported, and the most the defendant can daim
is correct instructions upon the issue above stated.
The follow'ing instructions are excepted to by defendant :
I. In substance, that if there was a joint purchase of the horse
the Llefendant might apply plaintiff's wages in payment therefor.
~lunifestly correct.
II. That, if the imle of the horse was not made jointly to the .
pl:tintiff and her husband, any mere voluntary assent by her
afterwards, not in writing, that her wages might be applied to
payment for the horse previously sold to her husband, would
not hind her by reason of the statute of frauds, R. S., c. 111, §
1, requiring such contracts to be in writing and signed by tlw
party to he charged thereby. The case does not show but that
the wages sought to he so applied vverc to be earned in the
future. It must be presumed, therefore, that they were, in
which case the statute would apply. That would be purely a
promise to pay the debt of another by future fabor.
The following requested instructions were refused, and tlw
refusal excepted to :
I.
If the plaintiff, at the time the defendant sold the team,
either to the plaintiff, or to the plaintiff and her husband, consented that her wages might go in payment of that team, then
HASKELL,

11
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she would be bound by that agreement, even though it were not
in writing."
This instruction had already been given and need not bo
repeated. Of course, if the sale was to her, she must pay; if
to her and her husband jointly, then she must likewise pay, and
the jury were so told in the first instruction, supm. The case
does not intimate any evidence that the sale was to her alone.
II. ''That the plaintiff is bound by the credits given in thn
bill," meaning her account annexed to the writ. Nothing
appears to the contrary. They probably were allowed her.
The Judge added: '' As I have already instructed you, gentlemen, I do not think it necessary to multiply words. The
amount claimed here is a balance of twenty dollars, and you
cannot in any event find for more than that." ,ve think so, too.
Exceptions overnt.led.

Wl\L

M. E. BROWN, and another, vs. SAMUEL vY. LAWTON.
Somerset.

Opinion December 21, 1894.

J.lfortgage. Redemption. Tender. Parties. Waiver. R. S., c. 90, § § 14, 15, 19.
The improper or unnecessary joincler of a party plaintiff will not defeat a cause
in equity.
Tender, before the right to redeem a mortgage of real estate has become foreclosed, will support a bill to redeem brought afterwards, but within one
year.
A bill to redeem will be sustained when the tender was made by authority of
the plaintiff within the time, enlarged by agreement of parties, for redeeming the mortgage, and all other essentials of n, tender were waived by the
defendant.
As to whether the tender in this case has been kept go~cl, quaere.

ON EXCEPTIONS.
This was a bill in equity to redeem a mortgage of real estate,
inserted in a writ o(attachment dated July H, 18n, returnal~le
at the following September term of this court.
The hill alleges the giving of the mortgage October 23, 188(;,
by the plaintiff, Wm. M. E. Brown, to the defendant, Lawton,
to secure certain notes of his and provided for a foreclosure in
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one year; also n. quitclaim of the premises to the co-plaintiff,
William B. Brown, by deeds dated August 17, 1887, and
August 7, 1889. It next alleges a foreclosure of the mortgage
by the defendant, Lawton, by notice in a newspaper July 18,
1889, and proceeds to allege as follows:
~~ And your orators say that the said vVm. M. E. Brown and
Wm. B. Brown, being the owners of the equity of redemption
in the property under and according to the mortgage hereinbefore mentioned, and hereunto annexed, and by reason of the
conveyances hereinbefore described, and being allowed by law
one year from the date of the first publication of notice of
foreclosure, to wit: one year from the 18th day of July, A. D.,
1889, in which to redeem said property, the said Wm. M. E.
Brown by and with the consent and authority of the said ,vm.
B. Brown, did, although in feeble health, on Thursday the 17th
day of July, A. D., 18D0, go to the house of said Lawton, in
said Skowhegan, and in which said Lawton was living, but that
said Lawton "vas not at home, nor could the said ,vm. M. E.
Brown by diligent search find him anywhere; that on the next
day, Friday, July 18th, 1890, the said Wrn . .M. E. Brown did
go twice to the house of said Lawton; the first time he was not
in, the second time he found him in, told him his business and
asked said Lawton where the notes and mortgage were and the
amount due. Lawton replied that he had the notes and that
they amounted to about $350. The said Wm. M. E. Brown
then asked him if that included the costs of foreclosure, and
said Lawton replied that he supposed so. The said Wm. M.
E. Brown then told him that he was prepared to pay the money
and asked him if he should pay it at the Second National Bank
or at Merrill & Coffin's office. Lawton replied that he could
pay it at his house as he had the notes. The said "\Vm. M. E.
Brown then said that he was not feeling well, that he was very
feeble and did not like to go down to the bank unless necessar_y,
an•d he asked said Lawton, if-it would be all right if he should
pay it the next day, and Lawton replied, ~1 shall be at home
to-morrow and it will be all right whether you pay it to-morrow
or to-day.'
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H And your orators
say that, relying upon this waiver and
promise of the said Lawton, the said vVm. M. E. Brown went
away ; and on the next day the said Wm. M. E. Brown ·went
according to the agreement made with said Lawton, to said
Lawton's house to pay him the money and redeem the property
and meeting said Lawton upon the street near his, the said
Lawton's house, he told him that he had come to pny him the
money, and put his hand in his pocket to take out his money,
whereupon snid Lawton cried out, i you need not make me
a tender, you needn't take out your money for I will not take
a cent from you' and when said Brown asked him why, said
Lawton replied, iThe mortgage run off yesterday and I will
not take a cent of money from you until you pay the note I
sued you and Blunt for, and I ·will have no talk with you ' and
went into the house. And afterwards. on the same day, the
said Wm. M. E. Brown and the said \Vm. B. Brown went to
the house of the said Lawton to pay the mortgage or to tender
the money, but said Lawton was not at home, nor could they
find him anywhere.
ii And your orators further say that on the next Monday,
to wit, July 21st, 1890, they ·went to the house of the said
Lawton and the said Wm. B. Brown made said Lawton a good
and lawful tender of $355 and demanded the mortgage, and that
said Lawton refused to accept the money or to give up the
mortgage or to have any talk "vith the said Browns; and that
said Lawton has refused to give up the mortgage or to do anything in the premises from that time until the present.
And your orators aver that they are and have been always
ready and wil1ing to pay the amount due upon said mortgage
and notes, and that they are now ready to bring the same into
court whatever your Honors shall find to be justly and equitably
due upon said mortgage and notes secured thereby and to do
any and all other things that your Honors may decree that your
orators should do in the premises."
·
The defendant demurred to the bill and assigned the following causes of demurrer :
ff
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1. The plaintiff has not stated in said bill of complaint, any
case within the provisions of the statutes of Maine which provide
fdr, and regulate the right of redemption of mortgages of real
estate.
2. The bill should have been brought within one year after
the first publication of the notice of foreclosure; or, if the time
was extended one day by the defendant, as alleged in the bill,
then within such extended time, or it is too late. This was not
done.
3. The allegations in the hill of complaint do not state a
case within the equity jurisdidion of the court relating to
mortgages of real estate.
4. By the allegations in said bill of complaint, ~Yillinm M.
E. Brown is improperly made a party plaintiff. Having no
interest in the mortgaged property described in suid bill of
compluint, he can maintain no bill for its redemption.
The court ruled, p,·o f01·ma, sustaining the demurrer and
dismissed the bill. The plaintiffs took exception to this ruling
and the decree.

S. J. Wldton, L. L. Walton and Forrest Goodwin, for
plaintiffs.
D. D. Stewm·t, E. P. Danforth and S. W. Gould, for
defendant.
SITTING: PETERS, C. ,T.,
VVIIITEHOUSE, STHOUT, JJ.

\\T ALTox, FosTEH,

HASKELL,

HASKELL, ,T. Bill to redeem, brought by the mortgagor and
his grantee. Dismi::;sed below on demnner. Exceptions.
I. It is objected that the mortgagor is improperly made a
plaintiff. Suppo8e he is. The other plaintiff mny well prosecute tbe suit and have redemption allowed him. The improper
or unnecessary joinder of a party plaintiff will not defeat a suit
in equity. The hill may be dismissed as to him, Too few
plaintiffs may be fatal to an equity cause, never too many. All
perBons interested must be parties, either plaintiffs or <lefend:mts, and if, from over-caution, too many be joined, the mistake
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is harmless and may he corrected on final decree, as the judgment
may be several and so framed as to work full and suhstantial
justice. These remarks are elementary and need no citation of
authorities.
II. It is ohjected that the hill filed after the time for redemption had elapsed came too late. That would he so, if the
essentials of redemption had not intervened before the right
became barred by the lapse of foreclosure time. But they had
intervened.
The amount due on the mortgage had been
tendered. But it is urged that the tender was made by the
mortgagor, ·who had conveyed away his right to redeem. So it
was, but it_ was clone hy authority of his grantee and may he
considered his act. It is urged that the tender was too late,
that it was made after the foreclosure time had run. That is
true, but it was made within the extension agreed to by the
mortgagee. It is urged that the tender vvas ineffectual because,
as no money vvas produced, it does not appear that sufficient
money, or any money, was at hand. But all this was waived
by the mortgagee. The mortgagor told him ~, that he had come
to pay him the money" and put his hand in his pocket to take
out his money, whereupon the mortgagee replied : '~ You need not
make me a tender. You needn't take out your money, for I
will not take a cent from you, . . . the mortgage ran off yesterday." All necessary essentials of the tender were waived, except
whether seasonably clone, and that is shown hy the hill, for the
time of redemption was agreed to be extended one day and
during that day the tender was made. The parties may agree
hy parol to extend the time for redemption of a mortgage, and
the agreement will hind them. Chase v. 1WcLellan, 4D Maine,
375; Fisher v. Shaw, 42 .Maine, 32; Stetson v. Evetett, 5H
Maine, 376.
Payment extinguishes a debt. Tender, if of sufficient amount,
when accepted, is payment; ·when rejected, operates as payment, so long as it is kept good. In the case at har, the tender
operated the same as if it had been payment, and gave the
plaintiff interested a right to cancellation and surrender of the
mortgage. This right might be enforced in equity at any time
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until laches should prevent it, but for the limitation of one year
fixed by R. S., c. 90, § rn.
Under § 14 of c. 90, the bill must be filed before the time for
redemption has elapsed. Under § 15 tender or performanee of
condition must be made during that time, and the bill may be
brought at any time within the year named in § 19. Walden
v. Brown, 12 Gray, 102, very closely resembles the case at bar.
,,ri1ether the tender has been kept good and has been paid into
court, as in ]Ylorrill v. Everett, 83 Maine, 290, does not appear
from the bill. No objections upon that ground are rllised, and,
as in Ricltm·ds v. Pier-ce, 52 Maine, 5G0, need not he considered here.
Exceptions sustained. Defendant to answe1'.

and others, in equity,
vs.
\VoonsuM, and others.

HIRAM HuBBAIW,

WILLIAM

Oxford.

Opinion ~January 2, 1895.

Counties. County Commissioners. Elections. County Buildings. Loans.
R. S., c. 78, § § 14, 17; Stat. 1880, c. 248; Resol. 1880, c. 217.
A proposition, submitte(l by county commissioners to be passed upon by the
voters of their county, to see if such commissioners shall be authorized to
construct new county buildings, on a new site therefor, at a cost not to exceed
thirty thousand dollars, and be further authorized to hire money on the
credit of the county for the purpose of' such construction, is not objectionable
as covering more than one subject matter or thing; the elements of site, construction, cost and credit are no more than parts of one and the same
proposition.
A vote of a county, in general terms authorizing its commissioners to hire
money on its bonds or notes for public purposes, leaves to the commissioners
to determine upon what time and other terms the same shall be issued.
It is not objectionable to require voters to cast their ballots, on special questions submitted to them, with only the word "yes" or " no" inscribed
thereon; nor objectionable to require that such ballots be received in a
separate box specially for the occasion. Such is the usual method and one
sanctioned by legislative precedent.

ON

REPORT.
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This was a proceeding in equity brought by ten tax payers and
inhabitants of Paris, Oxford county, under R. S., c. 77, § G,
par. IX, to enjoin the defendants, who are the County Commissioners and Treasui·er of that county, from expending any
money of said county, or obtaining any loan, issuing any notes,
bonds or other obligations for the payment of money upon the
credit of said county, for the purposes of locating or building
. new county buildings at South Paris.
The defendant's claimed to act under a majority vote, in favor
of the proposed removal of the county buildings to South Paris,
thrown at an election under R. S., c. 78, § 14.
By the returns made to the County Commissioners there
appeared to be 3299 votes thrown in favor, and 3149 votes
thrown against, the proposition.
The case is sufficiently stated in the opinion.
J. P. Swasey and 0. H. Hersey, for plaintiffs.
Remedy: Bome v. Srrdth, 4 7 Ill. p. 482; Wheaton v.
Wyant, 48 Ill. p. 3G4.
The question which the commissioners are only empowered or
authorized by statute to suhmit, namely, 11to erect buildings upon
the location designated," cannot be coupled with any otlwr
proposition which -might be made the subject or necessity of
another distinct vote, involving different considerations of doubtful propriety or public policy. To vote upon this single question
is n right which the legal voh!rs have, and nny modification of
the form of submission not expressly and clearly prescribed in
this section is an interference with, and an abridgement of thefr
rights. 15 Mich. 85 ; 33 Mich. 292.
The incorporating into the submission the limitation as to the
cost of the county buildings, and language 11 at a cost not
exceeding thirty thousand dollars," was entirely beyond the
authority of the county commissioners, and unwarranted by any
precedent or law. ,v11at the object of the commissioners
might have been. in thus incorporating into their submission
such an extraordinary limitation, we can only infer. Our conclusions are that it was done for the very purpose of influencing
the vote, and in our judgment it had that effect. In other
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words, it was a trap, with which to catch votes, for in a county
like Oxford, the question of co:-;t of county buildings would
have more influence, perhaps than in some of the other counties
of the state. Sulm1is:-,ion to popular vote must be unconditional.
It is an important requirement in an election for the removal
of the county seat that the notice thereof should in all respects
conform to the law authorizing such election. Darnelle v. Co.
Umn. 3 Neb. p. 244.
Their first notice under the first section of the :::;tatnte is of
their intention to erect new county buildings, which is a para-graph separate and distinct. Secondly, by paragraph second
they further noti(r the municipal officers that they desire the
consent of the county to obtain a loan of money. It will be
observed that the commissioners tlrnrnsehcs in the form of their
notification, treated the two propositions distinctly and separately, making them the subject::, of two di:-:itinct paragraphs;
hut in the artide submitted to the towns in their warrant for
their March election, under said notices, tlu7 unite the tvw
propositions in one article to he determined hy a single vote of
~~yes" or 1~ no."
By the statute, R. S., c. 78, § § 14, 17, they are made separate
and distinct propositions, independent in their character, and to
be determined, undoubtedly by difforcnt, distinct votes. They
are two distinct proposition~. and in 110 way connected, 11or can
they be ; and the voters have the right to express their ,vill upon
either or both independently, without any limitation or abridgment of that right. If in the union of these two propositions
and their determination upon a single vote, there is no opportunity left for a voter to expret:ls hi1rn;elf by hi:-:i ballot upon both,
then we say, it it:i such an abridgment of a voter's rightt:i, that it
must be held legally void in law. 1.llc1Willan v. Lee Co. 3 Iowa,
318 ; Gray v. ---~aunt, 45 Iowa, 591 ; Rock v. Rhinehart, 55 X.
W. Rep. 22.
vVhere there is no prc:::;cribed form, the ballot should shmv the
specific question contemplated hy the act so passed upon. 14
Mich. 28.
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The sjmple 11 yes" on a sljp of paper or 11 no" means nothing
as a ballot upon the abstraut proposition like the questions
submitted in this case.
The vote provided by the county commissioners under the
submission of this ca8e, was entirely without precedent, legally
insufficient, contrary to all precedents, and considered apart
from the question submitted, ah8olutely meaningless.
Fraud in voting: Attoniey General v. Newell, 85 Maine, 273;
Am. & Eng. Ency. Law, pp. 353-4.

A. E. He1Tick ancl S. S. Stearns, Geo . .D. Bisbee, with
them, for defendants.
S1TT1No: PETEus, c. J., WALTON, EMERY, HASKELL, vVHITEHousE, vV1swELL, STIWU'l', JJ.
PETEHS, C . •J. In instituting proceedings to obtain the consent
of the county of Oxford for the erection of new county buildings,
on a new site therefor, the commissioners of that county issued
to the municipal authorities of all the towns and plantations in
the county the following notice :
11
You are herby notified that it is our intention to erect new
county buildings, including court rooms, offices for the several
county officer~, jury rooms, library rooms, and fire-proof vaults
for the records of the probate office, register of deeds, clerk of
courts and county treasurer; also jail and jailer's house, at a
cost not to exceed thirty thousand dollars, on the following
described lot, situated in the village of South Paris, near the
railroad stution, and in the shire-town of Paris, but more than
half a mile from the present location of the county buildings, to
wit : Beginning on the westerly side of Western Avenue, at a
point one hundred and ten feet southerly frorn the northerly
comer of land belonging to the heirs of Ira Cleasby ; thence
north eighty degrees west, four hundred and twenty-nine feet;
thence north four degrees east, two hundred and forty feet;
thence south eighty degrees east, four hundred and twenty-nine
feet, to said Western Avenue; thence southerly by said Western
Avenue, two hundred nnd forty feet to the point begun at.
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~~ And you are furtlwr notified that the consent of the county
is asked that the county commissioners have authority to obtain
a loan of money for the use of the county to the amount of
$30,000, and issue therefor notes or obligations of the county,
with coupons for lawful interest, to that amount. And you are
hereby directed to insert the following article in the warrant for
the town meeting ut the next annual election, to he holden March
next:
~,' To see if the county commi:-;~ioners shall be authorized to
erect new county buildings, including court rooms, offices for
the several county officers, jury rooms, lihrury rooms, and fireproof vaults for the records of the probate office, register of
deeds, clerk of courts and county treasurer; also jail and jailer's
house, 011 the lot selected by them at South Paris, and described
as follows, viz. : Beginning on the westerly side of Western
Avenue, at a point one hundred and ten feet southerly from the
northerly corner of land belonging to the heirs of Ira Cleasby;
thence north eighty degrees west four hundred and twenty-nine
feet; thence north four degrees east, two hundred and forty
feet; thence south eighty degrees east, four hundred and twentynine feet, to said vVestern Avenue ; thence southerly by said
Western Avenue, two hundred and forty feet, to the point
begun at; at a cost not to exceed thirty thousand dollars ; and
to obtain a loan for the use of the county for said sum of thirty
thousund dollars, or such a part thereof as they may need, and
is::mc therefor the notes or obligations of the county, with
coupons for lawful interest.'
'' All in favor to give in their votes with the word~ yes: printed
or written thereon, and all opposed with the word 'no' printed
or written thereon.
~, In order to secure uniformity of action in the several towns,
we have prepared printed copies of the above article for use by
the several towns, and we recommend tlrnt it he inserted in the
town warrant next after the article providing for choice of moderator; and that the votes be deposited in a separate ballot box,
and that the polls be kept open during the entire session of the
town meeting held on that day. Said votes to be received,
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sorted and counted, for\ and against said proposal, by the
municipal officers, and they, the said municipal officers, and the
clerks of the several towns and plantations in said Oxford
county, shall certify and return such votes fortlnvith to the
clcr.k of the county commissioners, that the same may be
examined and action taken according to the statute in such case
made and provided.
(( And we ftuther recommend that the check list be properly
and seasonably posted and used in the several towns and plantations, in voting, and that the newly elected municipal officers
he not sworn until after the closing of the polls on the foregoing
proposal, so that the same officers may aet throughout.
(( Given under our hands and the seal of said court, this fourteenth day of February, A. D. 1893.
vVM. vV ooosuM,
~
County Oonimissioners
vY. vV. VVHITMARSH,
of the
tT. F. STE.AI-ms,
County of Oxf01·d."
It appears that the record of the county commissioners' court
is in due form, properly authorizing a submission of the question
to the legal voters of the county, and that the proposition was
carried by a small majorit y of the persons voting. The closeness
1
of the vote, and the feeli11g manifested against the result in some
localities in the county led to the institution of this bill in equity
to see if, upon close investigation and scrutiny, it might be discovered that the result should be avoided for fraudulent voting
or for some illegality in the proceedings.
On the allegation of fraud the complainants fail. Enough
fraudulent or illegal votes are not proved to change the result,
although the evjdence on that point may he enough to reduce
somewhat the majority by which the record declares the vote to
have been carried. We have examined the facts produced on
that part of the case, hut a judicial opinion is not the place in
which to int-ert the many details and calculations of figures
which produce the result.
Objections are taken to the form of the proposition submitted
by the commissioners to the people. It is contended thnt two
propositions should not have been submitted to he pas~ed upon
by one vote, and further contended that whether the county
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would consent to new buildings was one proposition, and whether
such new buildings should cost not exceeding thirty thousand
dollars was another proposition. The argument i::; that there
should have been as many distinct and independent votings as
there were subjects or things to vote upon ; that the two propositions united in one only would carry more votes than either
one would carry al01w, and that in that way a re1-,ult might
follow which would be unfair.
In the first place, ,ve think it to he plnin that the premises
assumed hy the complainants arc not true. There were not two
propositions submitted. But one proposition is contained in
the phrase, irto hnild new county buildings at a cost not exceeding thirty thousand dollars." The most that can be claimed in
that respect is that there are two parts in the proposition~ such
two parts being but one whole. Every whole has its part.
The cost of the buildings is only descriptive of the buildings
themselves, of their kind and degree. If a man sends his agent
to huy a horse for him at a price not exceeding five hundred
dollars, is that one proposition or two propositions? Does the
agent do one errand or two errands? It would he an awlnvard
situation if the agent reported that he had agreed with a seller
of horses as to a price hut not as to the horse, or vice ver.m.
Or if the agent is intrusted with an authority to huy a house
for his principal, to be situated on Oxford street and to he
purchased for a price not exceeding thirty thousand dollars, is
the agent therehy empowered to do more than one thing? Are
not the price and locality parts _of the proposition of purchase?
Are they not merely descriptive of the house, in a general way
defining the kind of house?
A proposition does not become two-fold hy annexing to it
some condition of qualification. The condition is not of itself
a proposition, hut only a part of one. It seems to us in the
present case that the condition as to the cost of the structures
w:is not only a nntural lmt a necessary part of the question to
he voted upon. lf a tax-paye1 were inquired of whether he
favored the idea of a new court-house, would he not be likely to
ans\ver the question conditionally, and would not his unswer
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depend upon his information as to where the court-house was to
be located, and at what cost it was to he built, and also as to
how the necessary means were to he obtained, to build with?
And what an awkward result might have followed if these
different parts of one and the same proposition ha<l been voted
upon separately. It would n<)t be strange, in such a close
election as this was, if the vote harl resulted in favor of the
locality and against all else, or also in favor of building hut
against the price, or in favor of the price and ngainst building,
or there might have been other inconsistent if not absurd results.
The idea on ·which this contention of the complainants is
grounded is found in the construction which courts have given
to constitutional provisions existing in some of the states
prohibiting, their legislatures from embodying two distinct and
ill(lepenflent, private or local subjects in one ad. In such states two
or more schemes ofprirnte legislation cannot be grnuped together.
The object is to prevent a combination of different interests
where each one may help the other; ((to prevent," as Folger,
.J., expressed it in a Kew York case, ((the joining one local
snhject with another or others of the same kind so that each
subject 8hould gather votes for all." Flcn'l'is v. People, 59 N.
Y. 5~)9; People v. Supervisors of Olwtuaqua, 43 N. Y. 10.
But in the cases cited, and in all kind red cases, it is clearly
explained that parts of a subject are not to be regarded a8
separate subjects. In the case last cited it was held that an act
to revive the charter of a municipal corporation in the state of
New York where the constitutional inhibition referred to exists,
had the effect to restore all the legislative, judicial, taxing and
police powers which such municipality had previously possessed.
The principle invoked l,y the complainants has been applied
in a case where state aid to several different railroads was
granted in the same bill, and also in a case where provisions for
aiding a railroad and a school district were joined in one bill;
and there are several decision8 of that kind, but a 11 the cases
touching the principle disclaim any application to an act relat-ing to a single subject or thing although involving even many
particulars.
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There can be no argument in the case before us that the
whole proposition would carry more votes than its different
parts wmi.ld if submitted singly. Really the effect would have
been the other way. The voter who disapproved of the location
might vote again:::;t the proposition submitted. And so might
one whose opposition was arou~ed against the amount of money
called for as being either too large or too small. And still
another might he opposed to a county deht, and vote in the
negative on that account. But the man who would he sure of
voting in the affirmative would he one to whom the proposition
would be ac<.:eptable in all its partieulars.
vVe can find no case '':lmtever having any tendency to support
the position of the complainants on this point, but the respondents have referred u::::. to two very pertinent decisions which are
directly in opposition to it. It was held in Blood v. Mercelliott,
53 Penn. St. 391, that an enactment enlarging the boundaries
of a county, all(l locating anew the county site, with provisions
for obtaining donations for erecting county buildings, related
to only one subject und wa.::, not unconstitutional. There is a clear
and satisfactory discussion of the same principle in a late case
in Iowa not yet published in the regular reports of that stat8,
hut to he found in 55 Nor. \Vest. Rep. 21 (Rock v . .RinehaJ't),
where the question submitted to the people was, '' vVhether a
court--house, to cost not to exceed fifty thousand dollars, shall
be erected from the proceed~ of swamp lands belonging to the
county," and it was there held that the ballot was not objectionable as containing more than one proposition. Omnibus bil1s
and snch as are of a multifarious character are those that are
objectionable.
Davis v. The State, 7 Md. lGO. If the
provisions all relate to one enterpise it is but one subject
matter. Gifford v. New Jer . .R. R. Go. 2 Stockton, 177. Or if
such matters are not improperly connected with each other.
Tlwmasson v. The State, 15 I11(l. 455.
Another objection made against the form of the proposition
submitted by the commissioners is that it asks permission to
use notes or bonds of the county to raise the means with ·which
to build the proposed new structures. But this objection easily
falls with the others. They are of the i;ame kind.
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Then comes another objection, but of a different character,
however, not that the vote submitted contained too much of
proposition, but that it did not contain enough, it not being
named therein on what time the notes or bonds of the county
were to he issued. That is a matter which will take care of
itself. It is enough to say that the obligations of the county
should be issued on such time as may be rea~onahle in view of
all the circumstances. The discretion of the commissioners
must govern that matter. The credit was to be voted by the
people,- the details of its execution are for the commissioners.
Whether equity would interfere and break up a result in such
a case as this, in a state where there is no constitutional provision or legislative enactment against it, provided this were an
instance of a double proposition presented for the ballots of the
people, is a question which does not now require either decision
or consideration at our hands.
Still another point of objection is made, which we believe to
be utterly untenable, and that is that the proposition was wholly
in the warrant, and no part of it on the ballot, there being on
the ballot itself no indication of what wm; being voted upon
excepting ·what was to he deduced from the yes" or no"
thereon. The answer to this objection is that the method
adopted here is the mmal one, and the method employed in
nearly all instances of the adoption of constitutional amendments
in this state by a vote of the people. \\' e quote from the
language of chapter 217 of the Reso]ves of 1880, relating to a
ballot on our last constitutional amendment which was voted
upon and adopted that year:
Resolved, That the aldermen of cities, selectmen of towns,
and assessors of plantations, in the state, are hereby empowered
and directed to notify the inhabitants of their respective cities,
towns and plantations, in the manner prescribed by law, at the
annual meeting in September next, to give in their votes upon
the amendment proposed in the foregoing resolve; and the
question shall he, 1 Shall the constitution be amended so as to
11
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change the term of office of senators and representatives, as
proposed in said resolve?' And the inhabitants of said cities,
towns and plantations shall vote by baIIot on said question,
those in favor of said amendment voting 'yes,' and those opposed
voting 'no,' upon their ballots; and the ballots shall be received,
sorted, counted and declared in open ,vard, town and plantation
meeting, and fair lists of the votes shall be made out by the
aldermen of cities, selectmen of towns, and assessors of plantntions, and signed by them, and attested by the clerk."
Some criticism was passed, at the al'gument, upon the fact
that a separate hallot box was recommended and used for the
reception of the votes. That method also has legislative recommendation by the provision contained in chapter 248 of the lam,;
of 1880, which is as follows:
vVhenever any constitutional amendment is su hmitted to the
people for adoption, a ballot box shall be provided at every poll
or voting place in the state, in which the ballots or votes for or
against every such proposed amendment, shall be deposited
:-:ieparately from all other ballots or votes, and said ballot hoxe1-,
shaII be provided as at other elections."
It will he difficult for any person of dispassionate mind
to find any appearance of unfairness in the conduct of the comm.issioners or any error in their proceedings. Uncommon can.·
and particularity seem to have been observed by them.
It was represented strongly at the argument that thirty
thousand dollars are not sufficient to huild new buildings
including a jail, and that in view of the narrow majority by
which the vote was carried, and the insufficiency of funds voted,
it would he wise to postpone action in the 1fremises until some
further arrangements can he perfected in behalf of the scheme
of removal. Those are matters to he presented to the commissioners and not to us; hut we assume that the connnissioners
will take all such suggestions into careful consideration.
On account of the uncertainty of the vote ,ve have no douht
the complainants acted in the public intel'est in thoroughly
investigating the matters, as they have, affecting the result of
ii
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the election ; and we think it would be reasonable that they ho
exonerated from costs, and that they recover their court costs,
including the expense of copies and printer's bill, but not including the cost of witnesses, the amount of all the same to he paid
out of the treasury of Oxford county upon the warrant of the.
commissioner~.
BW dismissed.

STATE vs.

CHARLES

P. SWETT, and another, appellants.

Cumberland.
State and Game.

Lobsters.

Opinion ,January 5, 1895.
Common Carrier.

Stat. 1889, c. 292, § 2.

A common carrier who in the course of his business has short lobsters, which

were packed in barrels, in his possession for the purpose of transporting
them to market, without knowing or having reasonable cause for believing
that they are short lobsters, is not liable to the penalty ordinarily attaching
to the having possession of short lobsters; and no duty rests on him, not
having such knowledge or reasonable belief, to inspect or examine such
packages in order to see whether they contain short lobsters or not.
Bennett v. American Express Co. 83 Maine, 236, approved.

ON EXCEPTIONS.
This was a complaint against the respondents for the viol:1tion
of section 2 of chapter 2£12 of the laws of 1889, by having in
their possession short lobsters.
The case was tried to a jury in the Superior Court, for Cumberland county, on appeal from the Municipal Court for the
city of Portlnnd. The lobsters were seized by a fish warden,
Cushman, without a warrant.
The jury found the respondent, Swett, guilty in manner and
form as charged against him in the complaint and found the
number of short lobsters in his possession ns alleged in the
complaint, to be nineteen hundred and twenty-four.
The respondent, Charles F. Swett, was the manager ofii Swett's
Express" doing business between the cities of Portland, Maine,
and Boston, Massachusetts, and the other respondent, Christopher
1V. Leonard wns one of the drivers of the express wagons in
Portland.
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(Complaint.)

Cumberland, ss.
To the Judge of our Municipal Court for the City of Portland
in the County of Cumberland.
George E. Cushman on the twenty-sixth day of February in
the year of our Lord one thousand eight hundred and ninety-two
in behalf of said state, on oath complains, that Charles F. Swett
and Christopher W. Leonard of Portland in said county, on the
twenty-fifth dny of February, A. D., 1892, at said Portland,
between the first day of July in the year 1891 and the first day
of May, A. D., 1892, to wit: on said twenty-fifth day of February
unl:iwfully did have in their possession nineteen hundred
twenty-four lobsters, each of said lobsters then and there being
less than ten and one-half inches in length, said length of each
of said lobsters being then :rnd there measured hy extending
each lobster on the back its natural length, and taking the length
of its back measured from the hone of the nose to the end of the
hone of the middle flipper of the tail, which said lobsters when
caught being shorter than ten and one-hnlf inches in length
measured in manner aforesaid, were not then and there liberated
alive at their risk and costs, against the peace of said state,
and contrary to the form of the statute in such case made and
provided.
George E. Cushman.
The counsel for the defendant requested the court to instruct
the jury as follows:
That lobsters are a legitimate subject of trade and commerce,
and that a common carrier has a right to carry them from place
to place and from state to state, under the regulations of
commerce.
That the defendant Swett being a common carrier, had a
right to the possession of lobsters for the purpose of carriage
under the regulations of commerce; and that, if he had no
reason to suppose they were lobsters less than ten and one-half
inches in length, he had a right to carry them in the ordinary
course of his business as a common carrier ·without inspection.
That when Cushman undertook, without legal process, to
inspect and break into the barrel, or to take the property, he
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became a mere trespasser; and the defendants, nndP-r the rule of
common law would have been liable to the shippers if they had
a11owed the officers to take a way the lobsters or to break into
the barrels.
That the defendant Swett as a common eanier vrnuld ham
been liable to the shippers for any damage which he should dJ
by breaking into the barrels within his possession for carriage.
That if the jury shall find that the defendant Swett hnd
reason to suppose that the barrels contained lob:;;ters, that even
then the duty is not imposed upon him to examine and go
through every package to find out whether there are lobsters in
it less than ten and a half inches long.
That if the jury find that certain of the barrels of lobsters
had been placed in the car, they had passed beyond defendant's
control and custody and had gone out of his possession and were
not for the purposes of this statute within the possession of the
defendant.
That if they find that these barrels had been delivered at the
freight station of the Boston & Maine Railrnud, it is for them to
find as a question of fact whether they had not passed from his
custody into the custody of the Boston & .Maine Railroad.
That if the jury find that the lobsters testified to in this case,
had come into the possession of the defendant Swett as a common
carrier for carriage from this state to another, then thoee lohsterR
were, within the intention of the Ia-w, started in transit and
were liable to the rules of interstate commerce.
That if they find the lobsters testified to in this cnse, or any
of them, had been committed to the defendant as a common
carrier, they were an article of trade, and if they were intended
to he carried from thi~ state to another, then they were an
article of trade and that commerce in them between the states
had already commenced.
That so long as Congress has not passed any law to regulate
the commerce in lobsters, or allowing the State of Maine to do
so, it thereby indicates its will that such commerce shall be free
and untrammelled.
That under the Constitution of the United States and of this
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State and under the regulations of the act known as the Interstute
Act, the provisions of the act of chapter 2n2 of the Public Laws
of 188H of the State of Maine are void, so far as they interfere
with the duties of n common carrier in the carriage of goods
from state to state.
That unless the jury shall find beyond a reasonable douht
from the ·whole testimony in the case. that these respondents
knowingly and intentionally had in their possession lobsters less
than ten and one-half inches long, they must return a verdict of
not guilty.
That unless they shall find beyond a reasonable doubt from
the whole testimony in the case that the defendants held the
lobsters in their possession for other purposes than that of the
ordinary purposes of transportation as a common carrier, they
must return a verdict of not guilty.
The court refused to give these instrnctions in terms, but did
instruct the jury as follows :
"These respondents are charged with having in their possession
on the twenth-fifth of February last, In24 lobsters, whieh
measured less than ten and one-half inches m length, measured
according to this statute. In other words, the respondents are
charged with violating section 2 of chapter 292 of the Laws of
1889, which I will read:
'It is unlawful to catch, buy or sell,
or expose for sale, or possess for any purposes, between the
first day of l uly and the first day of the following May, any
lobster less than ten and one-half inches in length, alive or dead,
cooked or uncooked, measured in manner as followt:i ; taking the
length of the back of the lobster, measured from the hone of
the nose to the end of the bone of the middle flipper of the tail,
the length to be taken with the lobster extended on the back
it:-i natural length; and any lobsters ::;;hortcr than the prescribed
length when caught, shall be liberated alive at the risk and cost
of the parties taking them, under a penalty of one dollar for each
lobster so caught, bought, sold, exposed for sale, or in possession,
not so liberated.'
1
' That is the ~tatute, the violation of which these respondents
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are charged. It seems from the testimony that the respondent
Swett is a part proprietor and the manuger of an Express line
between this city and the city of Bo;:;ton, and that the respondent Leonard drives one of his teams. That the respondent Swett
iti a common carrier and certain duties and obligations therefore
rest upon him as a common carrier under the law. A common
carrier is obliged to receive al] goods with the exception of such
as are contraband, offered to it for transportation from place to
place. It appears that on the twenty-fifth day of last February
the respondent Swett through his driver, Leonard, took into one
of his teams twelve barrels delivered to it on Commercial wharf
in thi8 city. There is no question but that these barrels contained lobsters. These barrels of lobsters were then in one
sense in the possesRion of both of these defendants. But bare
possession, mere naked passive possession is not sufficient under
this statute. The possessor must know in a legal sense that the
contraband goods were in his possession or else he would not be
guilty of violuting thi-3 law. Now, while these respondents
admit thnt constructively, in a certain sense, these barrelR of
lobsters were in their posRession, still they deny that in a legal
sense that they ·were in their pos::5ession; that is, that they had
such a possession as would render them guilty of violating this
statute. It is true, as claimed by the attorney for the respondent,
that if a package is offered to a common carrier for transportation he is not compelled hy law to break open the package
fo1: the purpose of ascertaining whether or not it contains
contraband goods. A law requ1rmg such strictness of
examination would be an interference with the rights of shippers
that would not be tolerated.
If these respondents did
not know that the barrels entrusted to them contained lohster8
of some length, that is, if they were not aware that the barrels
contained lobsters at all, even though they were constructively
jn their possession, then they cannot be found guilty. But
'while a common carrier is obliged to receive all goods offered
him for transportation, he is not obliged to receive into his
possession such goods as the law forbids him to receive into his
possession. He is not obliged to receive i-;hort lobsters for
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-~ransportation because the law prohibits the possession of them
for any purpose. But, gentlemen, I will go a little further,
and I instruct you that if a common canier receives into his
possession fol' transportation or otherwise, lobsters, that is, if he
receives barrels which he knows contain lobsters, then he is
hound in law to know whether those lobsters are longer or
shorter than ten and one-half inches, measured according to the
statute ; and if any such lobsters as matter of fact are le::,s than
ten and one-half inches in length, then short lobsters are in his
possession within the meaning of the law and he would be guilty
of violating this statute.
'' Now you apply these principles of law to the testimony in
this case, taking up each one of these respondents.
If the
respondent, Swett, knew when he sent his team to Commercial
wharf that it was to receive twelve barreb of lobsters, and as
matter of fact it did receive twelve barrels of lobsters, then he
was hound to know whether those lobsters were shorter than
prescribed by the statute which I have read; he is bound to
know it in law, and if any of those lobsters were less than ten
and one-lrnlf inches in length, measured according to the Htatute,
they were in hi:::; possession and you would be justified in finding
a verdict against him. But if you have a reasonable doubt as
to any of these facts he is entitled to the benefit of it and mw,t
be acquitted."
To tho foregoing instructions and refusals to instruct the
respondent excepted.

Frank W. Robinson, County Attorney, for State.
A legal sei,mre was not necessary in order to give the court
jurisdiction of proceedings against the respondent, ho-wever it
might have been had proceedings been instituted upon the
seizure to obtain a forfeiture of the lobsters. This case i::, not
analogous to Guptill v. Richardson, 62 Maine, 257, 265, but
falls within tho principle applied in Goni. v. Dana, 2 Met. 329.
vVhether or not the law under d i::;cussion it:i constitutional as
affecting lobsters brought into this state by a common carrier
tloes not arise upon the facts in the present case. The statute
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may be constitutional as applied to one state of facts, and unconstitutional as to others. Tie1'nctn v. Rinke1·, 102 U. S. 123,
12G; Lei.-:y v. Hnrdill, 13;"j U.S. 100; In re Rahre1·, 140 U.S.
5G2-4; Hall v. De Ouir, 95 U.S. 485.
A state has the authority to regulate the fisheries within its
territorial tide-waters. .J1e01'ectcl!J v. Vfrginht, 94 U. S. 391,
394; Oom. v. J.11irteheste1·, 152 ~fass. 230,242; .1_1[assachusetts
v. jJfr1ncheste1·, 139 U. S. 240, 2G2; Oorfield v. Cm·yell, 4
~Vash. C. C. 371; Kidd v. Pearson, 128 U. S. 21, 22; Smith
v. Mal'yland, 18 How. 71, 74. Dunha1n v. Lamphere, 3 Gra)',
268; .1.Wonlton v. Libby, 37 :Maine, 472,494: Phelps v. Racey,
GO N. Y. 10.
As an incident to the right to regulate its fisheries, a state
has the power to adopt enactments to prevent the um;easonable
taking of fish, including shell-fish, and to render such legislation
effective by suitable penalties. Corfield v. Coryell, 4 vVash.
C. C. 380; SmJth v. 1llaryland, 18 How. 74; Gibbons v.
Ogden, ~) ·wheat 203, 204; Patterson v. J{entucky, 97 U. S.
504.
The intent of the statute under consideration is to protect
lobsters and prevent their unreasonable destruction. Smith v.
Omig, 80 Maine, 88.
Legislation of the ch:Hacter mentioned is not in conflict with
the interstate commerce provision of the Federal Constitution.
Crn:fielcl v. Coryell. 4 vYash. C. C. 380 ; Munn v. Illinois, 94
U. S. 113; R. R. Oo. v. I-Itrnen, 95 U. S. 471; Bowrnan
v. Railroad Company, 12,5 U. S. 489, 490; Nathan v. Lou1'.8iana, 8 How. 80, 81. ''It is no objection to the existence
of distinct snhstantfre powers, that, in their application, they
hear upon the same subject." Gibbons v. O_qclen, ~) Wheat.
235. '' Legislation in a great variety of ways may affect commerce and persons engaged in it, without constituting a
regulation of it, ·within the meaning of the Constitution."
Sherlock v. Allin_q, 93 U. S. 99, 103, 104; Kidd v. Pearson,
128 U. S. 23; Rm'.froad v. Ifusen, ~)5 U. S. 472; J11um v.
lllinrn:s, 94 U. S. 135; GJ'Oss Railway Receipts Tax, 15
Wall. 2D3.
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Lobsters do not become artidcs of tl'ade or commerce until
lawfully removed under the regulations of the 1:,tate. Car.field
v. Curyell, 4 Wa1:,h. C. C. 371,080; Tw·ner v. 1rlarvlancl, 107
U. S. 58; I{idcl v. PParson, 128 U. S. 18. They do not
become property in the hands of any per::-on nnles:-- posse1:,sion is
lawfully ·obtained. Jeune.-; v. Woocl, 82 Maine, 177; Blades
v. Hig_qs, 11 H. L. (i31; Amer. Ex. ()o. v. People, i11Ji·a.
The state owns the tide-water::- and the fish in them, so far
as they are capable of owne1·1:,hip while running. llfcCreod!J
v. Virginia, ~)4 U. S. 391, 394; Jrlm,chester v. 1-Wasscu:husetts,
Ia!l U. S. 2G0, 2Gl; Martin v. Waddell, 10 Pet. 410; jlfou.lton v. Libby, 37 Maine, 472, 485, 487.
So far then as short lobsters are concerned, the statute does
not interfere with commerce in the constitutional sense of
regulating it, heeam,;e i-mch lobsters arc not property-the
~hipper is not the owner of them.
It is contended that it was the duty of the common carrier
as such to accept and carry the barrels of lobsters; that he was
neither authorized nor permitted to in::;pect them if in his
pos8es1:,ion; that he could not insist upon knowledge of contents
as a condition to acceptance for carriage ; and hence that he was
placed in the dilemma of being compelled by law to aet, and
then punisl-iahle by law for having acted.
Under the in1:,tructions given, the carrier is not prevented
from carrying Ja,vful lobsters. Nor is he compelled to open
packages in his possession to learn their contents. The court
did not instruct the jury that if, nfter receiving package1:,, the
carrier di1:,covers that they contain lobsters, he is bound to
know whether they are of illegal length.
It is evidently true, as a general rule, that expre1:,s earners
are not bound to know or autkorized to find out, as a condition
of receiving it, what a package contuins that is offered to them
for carriage. 11le _Nitro-Glycerine Case, 15 ·wall. 53G; State
v. Goss, 59 Vt. 272. But these cases do not hold that under
no circumstances mny a carrier insist upon such knO\vledge as
a condition of carriage. And no case has been found that does
so hold.
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The Nitro-Glycerine case is one where the question at issue
was that of negligence, and did not involve, ns does the present
case, the validity of a statute which, as here contended, dispenses
with the element of sc-ienle1·. The case of State v. Goss was
not against a common carrier but its agent, and it was sought
upon familiar principles to hold the respondent liable criminally
in respect of a transaction in which he engaged as agent for the
shipper of intoxicating liquor,- for participation in a misdemeanor. And it is admitted in the latter case that the law
neither requires nor permits common carriers to do illegal acts;
that they are not bound to transport and deliver intoxicating
liquor nor other commodities, if thereby they would commit an
offense or incur a penalty ( p. 271).
It is everywhere conceded that the carrier may refuse to
receive packages offered without his being made acquainted
with their contents, if there is good ground for believing that
they contain anything of a dangerous character. It is admitted
in the Nitro-Glycerine case, that such is the effect of the decision
in 01'ouch v. The London & Northwestern Railtoay, 14 Com.
Bench, 291. The latter case, it ·will he found upon examination,
decides simply that the proposition that a carrier is, in all cases,
entitled to know the nature of the goods contained in the
packages offered him for carriage, is not law.
The obligation of a common carrier to receive and carry all
goods offered is qualified hy several conditions which he has a
right to insist upon before receiving them, and one of the condition:-, is that the person offering is the owner or his authorized
agent. Fitch v. Newben·y, l Doug. (Michigan) 1; S. C. 40
Amer. Decis. 1-38-43. He is not hound to receive goods from
a wrong-doer. Robi·nson v. Bake1·, 5 Cush. 144.
The shipper of lobsters of less than the statutory limit of
length is not the owner, and he is a wrong--doer.
In an action brought against a common carrier for refusing
to receive and carry lobsters, would it not constitute a valid
defense that the plaintiff was the unlawful possessor of them?
It' is intimated that such would be a good defense, if he had
stolen goods. See Fitch v. NewbeJ-ry, supra, p. 38.
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The question presented, therefore, is whether or not the
statute, as construed at nisi prius, is a valid exercise of the
legislative right to regulate the fisheries of the state, arnl applies
to common carriers. If decided in the affirmative, it would
seem to follow hy necessary implication that the carrier may
exact kncnvle<lge of the contents of packages offered for caniage,
·when he knows they contain lohsters, or eh,e that he is bound
at his peril to ascertain their contents in some other way.
The state may prohibit transportation by a common carrier of.
lobsters illegally taken, and, a fortiomri, the possession of such
lobsters by a common carrier. In Ame,· . .Ex. Co. v. People, the
Supreme Court of Illinois says : H If the legislature of the state
thought that a statute preventing a citizen from killing quail
for sale in the market, and imposing a penalty on a common
carrier for shipping or transportation for sale, would result in
protecting the game in the state, we perceive no valid reason
why a statute of that clrnracter might not he enacted." Arne1· .
.Ex. Co. v. People, 133 Ill. 649; S. C. Am. 23 State Rep. 641.
Also reported in Cen. Law Jour. vol. 31, p. 271, with note and
citation of cases.
Bennett v. Ara. Ex. Co. 83 :Maine, 23G, is not an authority
against the position of the government. In that case it was
claimed by the defendant's counsel that under the statute
(R. S., c. 30, § 12, quoted in opinion), they could not lawfully
take any more deer, or parts thereof, into their possession for
transportation before the following January. ''But,'' says the
court, "we cannot adopt such a construction of this statute as
would make it apply to common carriers. Such construction
as claimed by the defendants would make it unlawful for the
carrier to transport, between the first days of October and
January, the carcasses of moose, caribou, or deer, lawfully
killed before the fin,t day of October" ( p. 239). '' The transportation of the subject of interstate commerce, where it is such
as may luwfully he purchased, Rold or exchanged is, without
doubt, a constituent of commerce itself, and is protected by and
subject only to the regulation of Congress'' (p. 242). The facts
upon which that case was decided show that the plaintiff was the
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lawful owner and possessor of the deer seized. Comp. Oar.field
v. Coryell, 4 Wash. C. C. 380; Kidd v. Pearson, 128 U.S. 18;
Turne1· v . ..._Waryland, 107 U. S. 58.
Sdenter on the part of the carrier is an essential of the
offense under the Illinois law. But the Maine statute is silent
as to intent or knowledge. The instructions to the jury as to
sciente1· were in accordance with the manifest intention of the
legislature. It is the policy of the law to prohibit arbitrarily
the possession of lobsters of less than the prescribed length
without reference to the possessor's know ledge of their illegal
character. The language of the act is: ii It is unlawful to . . .
possess for any purposes."
It is competent for the legislature to make an act criminal
regardless of the knowledge or motive of the doer of such act.
And it is laid down by the authorities that this may be done by
implication as well as by an express clause ; that the question is
one of public policy, and this may be taken into con::-;ideration
when the legislative meaning is sought. Whart. 01'. Law,
(9 ed.) vol. 1, § 88; Halsted v. State, 12 Vroom (41 N. J. L.),
552, ,589, 592; State v. Hopkins, .5G Vt. 2H0.

Clarence Hale, for defendant.
SrrTING: PETERS,
HOUSE, '\VJSWELL,

C. J.,

vVALTON, .E~IERY, HASKELL, VVHITE-

JJ.

PETERS, C. J.
One of the proprietors of Swett's Express
Company and a cartman in the employment of the company
were tried on a criminal complaint against them for having m
their posses:::;ion nineteen hundred and twenty-four lobsters of
less than ten and a half inches in length.
The complaint was brought upon section 2 of chapter 292 of
the laws of 1889, whieh section reads as follows:
ii It
is unlawful to catch, buy or sell or expose for sale, or
possess for any purposes, between the first day of July and the
first day of the following May, any lobster less than ten and onehalf inche8 in length, alive or dead, cooked or uncooked, measured in manner as follows: taking the length of the back of the
lobster, measured from the bone of the nose to the end of the
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bone of the middle flipper of the fail, the length to he taken
with the lobster extended on the hack its natural length ; and any
loh,ters shorter than the prescribed length when caught, shall
be liberated alive at the risk and cost of the parties taking them,
under a penalty of one dollar for each lobster so caught, bought,
sold, exposed for sale, or in possession. not t-iO liberated."
There were twelve barrels of the lobsters packed in the
customary manner for shipment to New York. There was
evidence tending to show that the respondents knew that the
harrels contained lobsters, but no evidence that they knew whilP
the same were in their possession that they were short lobsters.
The harreh had not been in their possession hut a few moments
before they were sJized an<l carried a way by a game and fish
warden.
The counsel for the respondents asked for instructions appropriate to the positions of the defense, which were refused by
the learned judge, who gave in their stead the following rulings:
~~ If these respondents did not know that the barrels entrusted
to them contained lobsters of some length, that is, if they were
not aware that the barrels contained lobster:, at all, even though
they were constructively i1J their possession, then they cannot
he found guilty. But while a common carrier is obliged to
receive all goods offered him for transportation, he is not
ohliged to receive into his possession such goods as the law
forbids him to receive into his possPssion. He is not obliged
to receive short lobsters for transportation, because the law
prohibits the possession of them for any purpose. But, gentlemen, I will go a Jjttle further, and I instruct you that if a
common carrier receives into his possesi:-ion for transportation
or otherwise, lobsters, that is, if he receives barrels which he
kno'l'v8 contain lobsters, then he is bound in law to know
whether those lobsters are longer or shorter than ten and onehalf inches, measured according to the statute; and if any :·mch
lobsters as a matter of fact are less than ten and one-half inches
in length, then short ~ohsters are in his possession within the
meaning of the law and he would be guilty of violating this
statute.
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tt Now you apply these principles of law to the testimony in
this case, taking up each one of these respondents. If the
respondent Swett knew when he 8ent his team to Commercial
wharf that it was to receive twelve barrels of lobsters, and as
matter of fact it did receive twelve barrels of lobsters, then he
was bound to know ·whether those lobsters were shorter than
p,rescribed by the statnte which I have read ; he is bound to
know it in law, and if any of those lobsters were less than ten
and one-half inches in length, measured according to the statute,
they were in his possession and you would be justified in finding:
a verdict against him. But if you have a reasonable doubt U8
to any of these facts he is entitled to the benefit of it and must
be acquitted."
vV c are of the opinion that the law is not so exacting as these
rulings would make it, and we feel clear that, if the respondents
neitlwr knew nor had good reason to believe that the barrels
contained short lobsters, they should ha.ve been acquitted.
There are in onr mnrkets long as well ns short lobsters,legal as well as illegal lobsters. And it must he presumed that
the legal constitute the vast hulk of those that are the suhject
of traffic and transportation. Therefore, it may properly have
heen presumed by the respondents that the lobsters in question
were of the length required hy law, there being nothing indicating the contrary. The presumption is that the conduct of
men will be in obedience to the requirements of the latv when
a violation of such law constitutes a criminal offense. Legal
lobsters nnd illegal lobsters are two distinct and independent
things.
vVhut inconveniences and risks would men be subjected to
who are only in an indirect wny connected with commerce in
lobstPrs, or commerce in other articles as well, if the rule given
in this case in hehalf of the government should prevail. All
subordinates in railroad corporations and express companies
·would be as much punishable for handling freight containing
illegal lobsters as their principals would be, including such
classes as agents, clerks, cartmen, porters, and employees of
_every grade and kind. There can be no distinction between
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the liabilities oft.he different classeR of nl n engaged in exercising
a control over the property. In fact, s hordinntes would be the
per~ons usually to be caught in the net of the law. If a carrier
who knows that packages delivered tel him contain lobsters,
not knowing t'Vhether they are long or s,wrt lobsters, transports
them at his personal peril, his busine~s will be profitless and
hazardous as far as that kind of carriagJ is concerned. In such
case the freight must be overhauled an~ examined, entailing a
delay and consequently an injury to stfch perishable property.
How long would it probably have takep the employees of this
ex1Hess companv to measure these ninetJen hundred and twentyfour lobsters, '' by taking the length ofihe back of the lobster,
measured from the bone of the nose to the end of the hone of
the middle flipper of the tail, the Ieng h to be taken with the
lobster extended on its back its natural length?"
How much more reasonable would be to relieve carriers
of such extreme impositions, as long as they are not conn. iving
with law-breakers, and to leave the w rk of discovering such
infractions of the laws to fish and gftme ,vardens and other
official detectives. The judge in his cltrge in this case said:
'' It is true as claimed by the attorney ror the respondent, that
if a package is offered to a carrier for t~·ansportation, he is not
compelled by law to break open the package for the purpose of
ascertaining whether or not it contains edntraband goods. A la\Y
requiring such strictness of examinatipn would he an interference with the rightB of shippers that ~vould not be tolerated."
vVhy do not these remarks apply ber1 exactly? Why is not
this a case where the argument of intolerable inconvenience
applies as foreihly as in any other? ±he aim of the law is to
attain only reasonable and practical res~lts in all matters where
public interests are concerned. If the r~spondents did not know
or have reason to believe that the pi~ckaQ'es
contained short
u
lobsters, they were not under any ob~igation to explore and
hunt as a detective would, to see if tlut,y might not perchanee
obtain such know ledge. Their posseision was excusable at
least.
·
1

.,
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An appeal in behalf of the government is made to the doctrine
of the courts that for some statutory offenses a person may be
held even though he he ignorant of the facts which constituted
his offense. That principle is applied only in minor offenses
upon some ground of public policy for the protection of society
against abuses which cannot be prevented under any more
liberal rule. But public policy requires the application of no
such rigorous rule here, where an express carrier and his cartman
could each he punished, if punished at all, in the sum of $1924
for having in possession for from five to fifteen minutes a
property for the carriage of which the company ,vould have
received the sum of only six dollars. vVe do not think that
the facts of the case present a very meritorious complaint against
the respondents in any view of the law.
The authorities on this qum,tion are few, for the reason that
hitherto extreme notions on the subject have not prPvailed.
The case of Bennett v. American Express Go., 83 Maine,
23fi, is certainly in the direct line of the doctrine which we
adopt in the present case. In the Nitru-Glycerine Oase, 15
,Yall. 524, it was held that no liability rests on u common
carrier for injuries caused by dangerous explosives loaded on
his ship, neither he nor his agent knowing or having reasonable
cause to believe that the materials were hazardous merchandise. In
the opinion the pending question is quite elaborately diRcussed on
authority and principle. The doctrine of that case was followed
in State v. Goss, 59 Vermont, 26G, where the agent of an express
company was complained of for selling intoxicating liquors,
because he received packages of liquors and delivered them and
received money therefor for the shipper, the sale taking
place at the date of such delivery. The court decided that the
respondent could not he held unless he knew or had good reason
to believe that the packages delivered hy him contained
intoxicating liquors. And the court in closing its discussion in
that case, says: ~~If, then, in the absence of suspicious appearances and circumstances, an express carrier is neither bound to
know nor authorized to find out, as a condition of receiving it,
VOL.LXXXVII.
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what. a package contains that is offe~·ed him for carriage, it
would be strange to hold him guilty of h, criminal offense because
of the character of its contents ; for in .such case he is hound to
carry, and is liable if he does not; and: the law will not compel
a man to act, and then punish him for acting."
Exceptions .mstai'.ned.

CHARLES

H.

CHILDS,

Aroostook.

and another, vs.

SIMEON CARPENTER.

Opinion .Jumtary 7, 1895.

Verdict.

Jury.

Pra~tice.

A verdict of a jury like the following, "Verdict for plaintiff for two hundred
and fifty-six dollars and eighty-five cents,'' si,ned by the foreman and sealed
up, is a good verdict in substance, and may e amended by the jury under
the direction of the court, so as to be more ormally c•>rrect, at any time
before the verdict has been affirmed, althougt1 the jury had separated after
the verdict wa-; sealed up and before it was btought into court.
1

ON MOTION AND EXCEPTIONS.

The jury having returned a verditjt for the plaintiff, the
<Jefendant filed a general motion for a n~w trial and incorporated
into his motion, as an additional reason, the same facts which
are stated in his bill of exceptions and l·~cited in the opinion.
Don A. I-I. Powen; arul 17inal B. Wilson, for plaintiff.

Louis O. Stearns and H. 111. B1·iggs, for defendant.
The verdict was made hy the forem~n under the direction of
the court from written memoranda ftjrnished by the foreman.
It was not a correction of a verdict which the jury had agreed
upon and rendered, as in the cases of Hot11 v. Oandage, 61 Maine,
257, and Readfield v. Shaver, 50 Mai~c, 36, hut was the making of a verdict in court.
,
The jury had agreed upon and brought in a certain finding
which was too unc('rtain and informal to have any force or effect
as a verdict on the issue before them. It contained neither the
title of the court, the names of the p~ll'~ies, nor their finding on
the issue, nor was there anything upon /the paper to in any ,vay
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connect it with the case. The jury were directed to bring in a
sealed verdict, and while a verdict so agreed upon hy the1n
could undoubtedly have been amended in matters of form,.
matters of substance could, only be corrected by recommitting
the case to the jury for their further consideration.
Mistakes merely formal may be corrected by the court or by
the foreman. Errors of substance can be corrected only by
directing the jury to reconsider the case and bring in the new
verdict. Snell v. Bangor Steam Navigation Co. 30 Maine,
337; Bucknam v. G1·eenleaf 48 Maine, 394.
"If the jury return a verdiet into court which is not such .us
the issue requires, the court may send them back to reconsider
their verdict at any time before it is received and recorded as a
verdict." Goodwin v. Appleton, 22 Maine, 453.
In the case of Sawye1' v. Hopkins, 22 Maine, 2G8, where the
court changed the form of the verdict, the original verdict
rendered by the jury contained the title of the court, the names
of the parties, and everything necessary to ascertain from it
their intention to render a verdict in the particular case which
was in their hands. The verdict in this case as originally rendered contains nothing which can connect it with the action
which was tried before the jury.
Counsel cited: Li'ttle v. Larrabee, 2 Maine, 37; Emery v.
Os,qood, 1 Allen, 244; Winslow v. Draper, 8 Pick, 1G9; Wln·d
v. Bailey, 23 Maine, 316; Hoey v. Candage, 61 Maine, 257.
SITTING: PETERS, c. J., EMERY, FOSTER, WHITEHOUSE,
WISWELL, STROUT, ,JJ.
PETERS, C. J. In this case these facts appear: The jury
having sealed up their verdict and separated after the adjournment of the court at night, upon the bringing in of the verdict
the following morning, it appeared that the printed blank verdict
given the jury was not filled in, but that accompanying and
sealed up with the verdict was the written finding of the jury,
signed by the foreman, as follows : ii Verdict for plaintiff for
$256.83, two hundred fifty-six 83-l00ths dollars. G. W.
Marston, Foreman."
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Thereupon the court, against the obj~ction of the defendant,
directed the foreman to fill in the printed blank verdict in
accordance with the written verdict rt turned by them, which
was done, and the verdict thus amended ivas affirmed accordingly.
This was no more than an alteration pf the verdict in a matter
of form, and therefore was not ohjectioinable. The one form of
verdict was just as legal as the other. They were in substance
· the same. The old writers declare a ~neral verdict to be one
by which the jury pronounce at the ~ame time on the fact and
the law, either in favor of the plain~iif or. the defendant. 4
Bla. Comm. 4Gl. This was clearly such a verdict for the plaintiff.
To preserve a regularity of form the ctjurt properly ordered the
amendment. Little v. Larr-abee, 2 Maine. 37 •
.Exceptions: and motion oven·uled.

HENRY EMERY vs. JAME~ MAGUIRE.
Kennebec.

Opinion Jantjary 8, 1895.
i

Fences. Fence-viewers. Notice. Adjudication. R. S., c. 22, § § 4, 5, 6.
A notice by fence viewers to co-terminous prorrietors to meet on a certain
day for a hearing of the parties before them . 'unless very stormy, and, if
very stormy, on the next pleasant day following except Sunday," is bad for
uncertainty, rendering any adjudication mad¢ by them void, it not appearing that the parties were actually present in Jursnance of such notice.
An adjudication of fence viewers is void if it does not declare the fence built
by the complaining party "to be sufficient."

ON REPORT.
The case appears in the opinion.

J. A. Sheehan, for plaintiff.
F. E. Soutlwrd, for defendant.
I

SrrTING : PETERS, C. J.,
WHITEHOUSE, STROUT, JJ.

WALTON,

FosT.1m,

HASKELL,

PETERS, C. J. This is an action by the plaintiff to recover
of the defendant the statutory penalty for the latter's neglect to
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build a parcel of division-fence on a line between their respedive estates as co-terminous proprietors. It is elaimed by the
plaintiff that proper proceedings were had under the statutes
and that his elaim has been Iega1ly established by an adjudieation
of fence-viewers in h.is favor.
1Ve see, however, no ·way to m,ca pe the con cl us ion that the
proceedings must be declared to be void upon either one of two
grounds of objection presented by the defendant.
First: In a1l the notices given by the fence-viewers to the
parties, directing any meeting on the premises, a day certnin is
named with the following qualification annexed thereto, it unless
very stormy, and, if very stormy, on the next pleasant day following, except Sunday." This notiee would serve its purpm,e provided the parties appeared in pursuance of the same. But it
nowhere is shown that the defendant paid n,ny attention to the
proceedings at any time. The notiees should have been unqualified
and unconditional. For this defect the proceedings are void.
Second : The fence-viewers do not in their adjudication
declare the fence built by the plaintiff to be it sufficient. 1' For
this reason also are the proceedings void. Briggs v. I-Iaynes,
68 Maine, 535.
Plaintiff nonsuit.

REUBEN JONES

Franklin.

vs.

ELISHA

G.

JONES.

Opinion Junuury 9, 189.5.

Juclgrnent.

Execution. Discharge. Purchase. Assignment. 8tat. 1835, c.
195; R. 8., 1857, c. 113, § § 32, 33, 34.
It has never in this State been a defense to an action of debt on a judgment
that .the judgment debtor had been arrested on an execution issued on the
judgment, and been liberated from arrest by giving a poor debtor bond and
disclosing thereon.
There is no illegality in a purchase of a judgment by one who was a surety of
the judgment debtor on a poor debtor's bond given by the latter on an execution issued thereon.
ON EXCEPTIONS.

The case is stated in the opinion.

118

I

JONES V, JO~ ES!,

[87

H. L. Whitcomb, for plaintiff.

S. Clifford Belche1·, for defendant.
( 1.) A commitment of a <lebtor in execution i~, by the common law, a discharge of judgment. , Coburn v. Palmer, 10
Cush. 273; see also 11filler v. Miller, 25 :Maine, 110 (113).
But by the provisions of Act of 1835, chap. 195,-the original
statute for relief of poor debtors-the ~·ule of the eommon law
was changed. Spencer v. Ga1'larul, 20 Maine, 75.
The Court say : '' The twelfth sectiofn [ sect. 42, chap. 148,
R. S., 1840] . . . provided that the discharge of the debtor
should not in such cases impair the rjghts of the creditor to
obtain satisfaction out of any property or estate of the debtor
not exempted by law."
This twelfth section, (sect. 42, chap; 148, R. S., 1840) was
omitted in the Revised Statutes of 185 7, which were in force
when the defendant in this action was ¢ormnitted on execution
and released by giving statute bond.
A surety on a bond given under ~e statute to relieve a
debtor from arrest cannot purchase the jhdgment. His situation
is similar to a surety on a note, or to, one of two judgment
debtors.
/
1

I

I

SITTING: PETEI~S, C. J., vVALTON, HASKELL, ~rHITEIIOUSE,
WISWELL, J,J.
PETERS, C. J. This is an action of debt on a judgment
recovered by Leonard Keith against th~ defendant in this court
in Franklin county in 1857 ; the plaintiff being the owner of
such judgment by an assignment thereof from Keith. The
defendant soon after the judgment was 'recovered wns arrested
on an execution isRned thereon, gave ~ poor debtor's bond to
save hit:5 commitment to jail, and "\\fas discharged upon a
disclosure made under the terms of such bond.
It was contended at the trial of this Qase that no action can
be maintained upon the judgment for the alleged reason that,
by the provisions of the poor debtor c~apter contained in the
Revised Statutes of 1857, applicable het·eto, the judgment was
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satisfied and discharged by the debtor's arrest and the giving of
a bond for his release therefrom. The argument to sus~ain thi~
position, ·which wa:-i sustained by the presiding judge, seems to
have been that there was omitted from the statutes of 18.57 an
act which had existed in our statutes up to the date of that
revision from the date of it::; passage in 1835 (see ch. 195,
Laws of 1835), which act expressly provided that the discharge
of a poor debtor upon his disclosure should not have the effect
to impair any right which the creditor had to obtain satisfaction
of his judgment out of the debtor's estate or property not
exempted bylaw. The contention is that the supposed statutory
omission revived the rights of the parties as they would have
been at the old common law, under which an arrest of a debtor
deprived the creditor of all other remedy for the collection of
his debt.
vVe cannot concede the correctness of any of these propositions. In the first place the ht,v would be the same with or
without the enactment of 1835. That act was a declaration merely
of the law as it stood before, and this court virtually said so in
its opinion in the case of Spence1· v. Oarland, 20 Maine, 75.
It necessarily resulted from our poor debtor laws that an arrest
of a debtor and his subsequent diseharge from arrest could not
have the effect to bar the creditor from co1lecting hi::-; claim out
of the debtor's property.
The common law system and our statutory system on thi~
subject are widely unlike. At the old common la\Y an arrest
upon an execution was largely designed as a punishment of the
debtor for not paying his debt, and he could he held in imprisonment until he did pay it. On the contrary, our very humane
system is one in no respect involving punishment or degradation,
hut seeks only to obtain a discovery of the debtor's property
and its situation, in order that the creditor may be the better
enabled to satisfy his judgment out of such property.
Further than this, we have no idea that the act of 1835 wus
eliminated from the statutes of 1857. Its bodily form may
have fled away, but its soul is distinctly visible in sections 32,
33 and 34 of ch. 113 of that revision, which sections read H8
follows:

I

II
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Section 32. The debtor. on delive1ing the certificate to the
prison keeper, or filing it in his office ~f imprisoned, shall be
set at liberty, so far as relates to this e[xecution ; and his body
forever after shall be free from arrest thereon, and on every
subsequent execution issued on the jud~ment, or on any other
judgment founded thereon, except as prdvided in sections thirtysix and forty-six.
1
~ Section
33. A crf\ditor may discharge his debtor from
arrest, or imprisonment on execution, ~>y giving to the officer
or jailer having him in custody a writt~n permission to go at
large ; and it shall have the same e:fliect as a discharge or
disclosure.
1
~ Section 34.
A certificate of a dischhge on execution in any
of the mode8 hereby authorized, and of the cause of it, shall, at
:my time, at the creditor~s request, be in~orsed on the execution
by the officer who had such· debtor it~ custody ; and if it is
before the return day of the execution, ~t may still be levied on
his property; if after, it may be renewetl like other executions,
against his property only ; and the judgment may he revived
or kept in force, with said execution, 'µs judgments in other
cases."
Another objection to maintaining thf action, urged by the
defense, is that the assignee, now prosequting this action in his
own name~ was one of the defendant\; sur~ties on his poor debtor
bond given cm his arrest on the original judgment. That
objection does not avail anything.· The debt is founded on one
contract and the bond is another.
I!}xceptions susta ined.
1
~

..

l_,

I

I
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GEORGE
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Kennebec.

HOWE V8. OLIVER MOULTON.

Opinion January 9, 1895.

Taxes. Action. Evidence. R. S., c. 6, §§ 97, 100.
In an action in the name of a town collector to rfcover taxes assessed upon
an inhabitant of such town, the assessment of ~he taxes may be proved by
the production of the list of taxes committed to :uie committee by assessors
µnder their hand with their warrant; that is Ian original paper and not
merely a copy of other records.

ON

EXCEPTIONS.

Me.]
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This was an action of debt in the name of the collector to
recovc-r taxes assessed hy the town of Randolph against the
defendant. It was tried in the Superior Court, for Kennebec
county, before the presiding judge with the right to except on
questions of law. The plaintiff offered no evidence of assessment of taxes except the warrant of commitment a~ set forth in
the case. No evidence of intended suit was presented in the
case except notification to the defendant of amount due. The
defendant offered to show that property wns taxed to him which
he did not own, hut court excluded the evidenee. Defendant
claimed that there was not :mfficient evidence of the assessment
of the tuxes again;-;t defendant. The court held the evidence
suflieient. Defendant claimed that the notice required hy statute
before commencement of suit was not proven. This claim was
overruled by the court,-judgment for plaintHi'. To the foregoing rnlings of the court the defendant excepted.

A ..ill. lipear and 0. L. Andrews, for plaintiff.
S. S. Brown, for defendant.
SITTING:

PETEHS,

WHITEHOUSE, STHOUT,

C. J.,
JJ.

"TALTON,

FOSTER,

HASKELL,

PETims, C. fJ. In making up the exceptions in this case
several questions were raised by the defense, no -one of which
seems to have been relied on at all in the argument, excepting
that involved in the po8ition of counsel that, in an action hy a
collector for the collection of taxes, it is not competent, for
proving the assessment of taxes upon the perr-;on sued, to produce
merely the fo,ts of taxes which were committed with accompanying. warrant to the collector by the ast5essors; hut that to sustain
the action other record evidence should he produced. This
position of the defense cannot he snstai ned.
By R. S., c. G, § 87, the assessors are required to assess upon
the polls and estates in their towns all town taxes and their llue
proportions of any state or county tax; make perfect lists
thereof under their hands; and commit the same to the collector
or coni:itahle of their town. with a warrunt under their hands as
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prescribed by the statute. Such a li::-;t and warrant were the
evidence presented in proof of the alle~·ed assessment in the
present case.
By section one hundred of the same ,chapter it is provided
that the assessors shall make a record ofl their assessments, and
of the invoice and valuation from whioh they arc made, and
that they shall, before the taxe8 are committed to the officer
for collection, deposit it, or a copy thJreof, in the asse8sor's
officer, if any, and otherwbe with the to~vn clerk.
Now, the papers committed to the collector\, hands are just
n8 much original paper8 as are thm,e to b~ filed in the office of
the asses80l'8. Each set is original evidence of what is coutained
in them. Two sets are made so that either could be made
available in case of error in or loss o( the other. Bath v.
}V!titmore, 7g Maine, 182.
Exceptions orel'rulecl.
I

.___

ELIAS

C.

Lincoln.

HALL

vs.

I

HENRY

Si,

Opinion January

GREEN.

p,

18U5.

I:lllsband and Wife. .1.Warriaye and Divorce. Support of Child1·en.
When a wife by the decree which divorces her· frolln her husband obtains the
right of having the custody and care of their minor child, she thereby
assumes and the husband relinquishes the responsibility and duty of thereafter supporting such minor child, although he lllfLY be required to assist her
in supporting the child by such contributions a1id allowanees as the court
shall impose on him for that purpose, by the priginal or by any subsequent decree in the proceedings of divorce. But ro common law action can
be maintained against him by :my one for any m\:penses incurred for such
support which accrued after the date of the decree of' divorce.
Harvey v. Lane, 66 Maine, 536, approved.
Gilley v. Gilley, 79 Maine, 292, examined.

ON REPORT.
This was an action of assumpsit for tl~e support of a minor
child of the defendant after he had been di]vorced on the libel of
the mother, who afterwards married the plr.intiff. The fact~ are
sufficiently stated in the opinion.
,

i

- I

Me.]
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True P. Pierce, and .Eiowm·d E. Hall, for plaintiff.
Counsel argued : The divorce ancl the decree giving the
custody of the child to the mother did not absolve the father
from liability to supp'cH't his child. The defendant ought not
to be permitted to take advantage of his own wrong,-his misconduct toward the wife and child,-to avoid his liability, &c.
Counsel cited: _,_Willer v. lYiilleJ·, 64 Maine, 484; Gilley v.
Gilley, 79 Maine, 292; Bazeley v . .Forder, L. R. 3 Q. B. 559;
Gill v. Read, 5 R. I. 343; Bw.,titt v. Burritt, 29 Barb. 124;
Brnw v. Bri_qlttman, 13H Mass. 187; Stanton v. Willson, 3Day,
37; Finch v. Finch. 22 Conn. 411; J.lJcOarthy v. Hhiman,
35 Conn. 538; Walche's appeal, 43 Conn. 342 ; 17 Am. & Eng.
Ency. p 354, note 2 and cases ; Gladding v . .Follett, 2 Demare~t,
58, S. C. 30 Hun, 219, 95 N. Y. 652.
J. B. Peaks, for defendant.
SITTING: PETERs,
c. ,J.,
WnITEnousE, vY1swELL, ,TJ.

vv ALTON,

EMERY,

HASKELL,

PETERS, C. J.
The plaintiff is the husband of a forn:1er wife
of the defendant, and has been supporting in his family a
daughter of his wife by her former husband (the defendant),
the wife having obtained a divorce from the latter for his fault.
By the decree of divorce the custody of such minor child was
committed to the mother. The plaintiff now claims to recover
in this nction for the ehild's support for a period from 1884 to
18£13 the sum of nearly thirteen hundred dollars. No express
agreement i8 pretended and only such an implied agreement as
can legally result from the relations of the parties.
-we are of the opinion that the action cannot be maintained.
v\t.,.. e think that, when a divorce is granted to a wife and as a
consequence of it she has committed to her the care and custody
of her minor child, it follows that the father becomes entirely
absolved from the common-law obligation which previously
rested upon him to support such child ; and that the only obligation of the kind afterwards resting upon him consists in such
terms and conditions in respect to alimony and allowances as

•

124

[87

HALL V. GREEN.

the court may impose on him in the decre4 of divorce or in some
subsequent decree in the same proceeding.
Mr. Bishop in his treatise on Marriage and Divorce, which
contains a discussion of this question ;111d of the authorities
touching it, exprer.;ses our views in the following statement: '' It
seems to be a principle of the unwritten 11~ w that the right to the
services of the children and the obligutiqn to maintain them go
together. The consequence of which ,tould he, that, if the
assignment of the custody to the mother goes to the extent of
depriving the father of his title to the services of the children,
he cannot be compelled to maintain thrm otherwise than in
• pursuance of some statutory regulaticrn. ,vhen the court
granting the divorce and assigning the custody to the wife,
mnkes, under the authority of the statute, provision for their
support out of the husband's estate, he would seem, upon
principles already mentioned, to be relitwed from all further .
obligation;" Bish. Mar. & Div. (f>th e<l. vol. 2, § 557.
And we have no doubt that the sailue exonemtion from
common-law liabilities and remedies- foll~ws when the court
awards the custody of the child to the mdther, but is silent in
its decree on the question of allowances f"qr the support of the
children or for herself.
'
The implication of the decree in such ,case is that the wife
voluntarily assumed the burden of suppotting the children, or
tha.t there was some other special reason for the omission. It
is well known that the record does not tell the whole story of
many divorcB cases. It is a common thing for parties to arrange
matters of alimony and allowances among themselves before the
cause is heard by the court. And the cou rt permits such settlements. Bu1'nett v. Paine, H2 Maine, 122. And al]owances to
the wife for herself and allowances to her for the support of her
children are usually included in one sum.I And then the wife
very often relinquishes all claim for either alimony or nllmvance
for the support of her children, in order to remove opposition by
her husband to her divorce.
'\\Te have very little doubt that there w~1s something behind
the record in the decree of divorce put in :evidence here. The
I

1

1

)

1

1

1
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libel alleges instances of extreme cruelty and prays for allowances for the wife and child. The defendant was personally
notified but did not appear. An<l, still, costs were not granted
nor any sums of any kind allowed. The inference is quite
irresistible that the divorce was procure<l by some arrangement
of the parties. And the inference is made stronger by the fact
that the libel alleges that the respondent was possessed of real
estate in Rockland and personal property in Boston.
Although a husband loses the services of his divorced wife
and the earnings of their children, still he is not altogether
relieved from the legal duty of aslSisting according to circumstances in the support of either the wife or children. The
common-law obligation no longer exists, but a statutory
obligation is substituted in its place. The burden of such
support falls on the wife in the first instance. But the husband
may he compelled at any time to a8sist her. There is nothing
inconsistent in an application by her in subsequent proceedings
in the original cause of divorce for an allowance for the support
of children, if she has not had any, or for an additional allowance
if she has. The statute so declares and the court has so held.
I-Icuvey v. Lane, 6G Maine, 536.
In this way all the equities of the parties can best be considered and all their rights upheld. It would be unjust to allow
both a common-law remedy and the statutory remedy to exist
at the ~ame time, and it would operate too severely on a husband
for him to be constantly exposed to action by his divorced wffe
and ah,o by strangers to recover of him sums expended by them
for the support of his children over whom he is not allowed to
exercise any contrnl. Especially would such a rule operate
vexatiously when all such claims can be considered and adjusted
on either legal or equitable grounds in one and that an already
existing proceeding .
. vVe regard the case of Gilley v. Gilley, 79 Maine, 2H2, ns
virtually establishing the law of the present case. It was there
held that a wife could maintain an action against a husband,
from whom she had been divorced for his fault, for the expense
of supporting their minor children in her possession, but only
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expressly i-!O held because she did not h~ve the legal custody of
the children. And we consider that t~e doctrine adopted by
us in this discussion is sustained by the 1,weight of the adjudged
cases generally, although there are som~ authorities of a very
positive character the other way. vVe1 have no doubt, at any
rate, that our mvn policy is the better Ot)e on the questions here
presented. There can he no more significant evidence of it
than the fact that no such action as the1. present has ever until
now been before the court in this state. The same question
came before the Massachusetts court
the case of B1·ow V.
Briyhtnian, 13G Muss. 187, and was the1ie determined adversely
to the plaintiff.
tlu~gment for defendant.

ir
I

I

EDITH

S.

RANDOLPH v:-i. BAR HARnon WATER Cm1PANY.

Hancock.

Opinion January 10, 1895.

Contmct. Action. Pa1·ties. Consideration.
The general rule is, and always has been, that~ plaintiff, in an action on a
simple contract, must be the person from who~ the consideration for the
contract actually moved, and that a stranger to ~he consideration cannot sue
on the contract.
An action cannot be maintained in the name of the tenant to recover money
paid under protest for water rates past due at t4e beginning of the tenancy,
claimed to be illegally extorted by a water com~any, it appearing that the
money so paid was the landlord's and not the teqant's.

ON REPORT.
Declaration : In a plea of the case fnr the defendant is a
public corporation chartered hy the legislature of Maine and
organized under its said act of incorporaffion for the purpose of
conveying to and supplying the village of Bar Harbor, in the
town• of .Eden, Hancock County, Maine, 1with pure and wholesome water, and for that purpose is vested with and bus exercised
the right of eminent ,lomain.
And the plaintiff during the year 1892 and on and after
August 30th in said year was the tenant and occupant of a house
known as Buena Vista, situated on Edeh street, in said Bar
1
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Harbor, on the line of the defendant's water main, which said
house was then and there connected with said main ; that said
defendant corporation waH then and there hound and obliged
by law to ~upply all residents of said Bar Harbor ·with water
for domestic purposes for a reasonable price and without discrimination: and particularly that said defendant was then and there
hound and obliged hy law to furnish the plaintiff with ·water to
be used for domestic purposes in said house for a reasonable
price and ,vithout discrimination; that a reasonable price to be
charged for the water used for the year 1892 in the premises
occupied by the plaintiff was thirty-seven dollars, and that said
sum of thirty-seven dollars is and was then and there the regular
water rate for said premises for one year as determined by the
defendant's schedule of water rates; that on the 30th day of
August, 1892, the defendant shut the ·water off from said house
and disconnected it from their system; whereupon the plaintiff
tendered and paid to said eompany the sum of thirty-seven
dollars as aforesaid and demanded that said ·wnter he again turned
on and the house again connected with said system, which the
defendant refused to do until the further sum of one hundred
twenty-nine dollars and seventy-four cents should be paid to
them, being the amount of a debt claimed to he due to said
Company from James Hinch, deceased, former owner of said
house, and ·which debt the plaintiff was under no obligation to
pay; whereupon the plaintiff paid said amount to the defendant,
not voluntarily, but under protest, for the purpose of inducing:
the defendant to perform their said duty, to the great <lamage of the
plaintiff, to ·wit., in the sum of three hundred dollars, whereupon the defendant became liable and in consideration thereof
then and there promised the plaintiff to pay her said Rum on
demand.
The plea wus the general issue.
And for brief statement the defendant sa,p,, that if any sums
of money were received by the defendant as the plaintiff has
alleged in her declaration, said money was not the money of the
plaintiff but was the money of .Tohn T. Hinch.

L. B. Deasy mid J. T. H1'.ggins, for plaintiff.
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Defendant refused to turn on the "Y~ter until a further sum
of $12H.GH should he paid, bejng an old hill against the insolvent estate of James Hinch, former owner of the same house,
whose heirs had rented the house to pl~intiff. Thereupon the
further :::ium of $129.GD was paid under protest, after which the
water was again turned on. The mon~y thus paid to the Bar
Harbor Water Company was retained
them.
The pre::,ent action ,vae subsequently\ brought to recover the
amount thus paid in excess of the regular ,tater rate. The defendant corporation wa:,:; under obligation to fhrni~h water to residents
of Bar Harbor for reasonable prices and without discrimination.
Being vested with the right of eminent domain for the purpose
of supplying the people of Bar Harbor with water, it is clrnrged
with the corres1l0nding dutv to so SllJJI)]y them. Ror:ldancl
Water Go. v. Adam8, 84 Maine, 474. I
\Vhenever the aid of the government'. is granted to a private
company in the form of a monopoly• or donation of public
property or funds, 01· a deleµ.-ation of1 the power of eminent
domain, the grant is subject to an imp~ied condition that the
company shall assume an obligation to f~lfill the public purpose
on account of which the grant was made. The same rule applies
to companies inve:::ited with special priv~leges at the expense of
the public for the purpose of r·mpplying chics with water. Mor.
Corp. § 112U.
'' As the defendant could not carry on ithe business of supplying water without the franchise, the cit~1 mm1t have intended in
granting such franchise to charge it with the performance of
the duty it undertook for the pnblic by. the terms of its incorporation, and the defendant in accepting ~he benefit of the grant
must have assumed the performance of shch duties.
''Ina word, the acceptance of a franchis¢, under such conditions
carries with it the corresponding· duty ~f supplying the public
with the commodity ·which the -corpor~tion was organized to
supply to all persons without discrini1ination." Jiaugen v .
.Albina Light ancl Watel' Go. 21 Ore .. 411. Loui8·m'lle Ga8
Go. v. Citi'zens Gas Li,qlzt Co. 115 U. S. 683; N. 0. Gas
Light Go. v. Louisiana Li[Jht, &c. Co.
U. S. 650; Olmsted

ly
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v. Prop1·ietors, 47 N. ,J. L. 333; Lowell v. Boston, 111 Mass.
4,54, 464; State v. Telep/tone Co. 17 N eh. 12G ; C01nme1·ciol
Union Tele,qraph Co. v. N. E. T. & T. Co. 61 Vt. 241;
8tate v. Tel. Co. 3G Ohio State, 296; People v. R. R. Uo.
104 N. Y. 58; Vincent v. R.R. Uo. 49 Ill. 33; T1'ust Co. v.
Henning, 17 Am. Law Reg. (N. S.) 2GG.
It is equally well Hettled that where a corporation charged
with a public duty makes an overcharge for the performance of
snch duty, such overcharge may be paid and recovered. Am.
& Eng. Ency. of Law (Title, Duress) Vol. H, page 77; Swfft
Co. v. U. 8. 111 U. S. 343; R. R. Cu. v. Lockwood, 17
Wall. 379.

W. P. Postel' and Joseph Wood, for defendant.
The water having been shut off from the premises in consequence of the non-payment of $12H. 74 as soon as defendant
thought it ought to he paid, and this having been thereupon
paid by Hinch to have water again turned on, and having been
paid voluntarily, in the legal sense of that term, to compromise a
doubtful claim, cannot he recovered back. Parker v. Lancaster,
84 :Maine, 512.
Legality of by-law or regulation of a corporation depends
upon whether the by-law or regulation is a reasonable one.
Rockland lVater Co. v. Adam8, 84 Maine, 472. Reg9-lution a
reasonable one. Appeal of Brurmn, Am. Dig. (1888) p. 137D.
If this money was paid by Mrs. Randolph, it was a volunta1·y
payment and the money cannot be recovered hack. Demand
upon a person for the payment of money though the denrnnd is
illegal, does not render the payment involuntary unless the
person making the same can save himself and his property in no
way. If other means are open to him by a day in court or
otherwise, he must rm~ort to such means. De La Cuesta v.
Iw~. Co. of N. Y. 13G Pa. G2; S. C. 9 L. R. An. 631 ; Amesbury Co. v. Amesbu'i'y, 17 Mass. 4111; Pre,-;ton v. Boston, 12
Pick. 14; Harvey v. Girard Nat. Banlc, 119 Pa. 212; S. C.
11 Cent. Rep. 675; Radich v. Hutchin8, 95 U. S. 210; Rogers
v. Ch-eenbuslz, 58 Maine, 390.
VOL. LXXXVII.
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I

I

If the first tender of ..August 30th was 1rade by Mrs. Randolph,
and the defendant water company thereby became liable to
furnish \Yater to her, she was not withoult a 1:-peedy and complete
remedy; nrnndanrns lies to compel a water company to furnish
water to one entitled thereto.
IIau1en v. Albina Light &
lVater Co. 21 Ore. 411 ; People v. G1!een L~land Wate1· Co.
;°"j() Hun, 7 6 ; Townsend v. Fulton Irri_qqting Ditch Co. (Colo.)
2~), p. 453. See also Central [Inion telephone Co. v. State,
118 Ind. 194; S. C. 19 N. E. G04; Sta~e v. Del. & Lackawana
& C. R. R. Co. 48 N. J. L. 55; S. C. 57 Am. Rep. 543;
Wells v. N. P. Ry. Co. 23 Fed. Rep. 269; R. R. Com:nt'rs
v. P. & 0. C. R. R. Co. 63 Maine, 560.
Payment was not made under duress.: Fact that it was pnid
under protest renders it none the less, in ~egal sentie, a voluntary
payment. Emmons v. Scudder, 11.5 .Mhss. 3G7; Fleetu:ood v.
City of N. Y. 2 Sandf. 475; Forbe,'i v. Appleton, 5 Cush. 115;
Benson v. Mon1·oe, 7 Cush. 125; Cook v. City of Boston, 9
~.\.lien. 393; People v. Wilrnffding, G2 Hun. 391; Ashley :V·
Ryan, 6 Ohio Cir. Ct. R. 208.
Defendant has no money in its treasury, by reason of this
pnyment, which it may not in good con~cience retain.
If the money was Hinch's and defend~mt took an illegal way
to collect it, still the action for money had and received is not
open to him. Hayforcl v. Be{fast, 69 Maine, 63.
And if the money was Mrs. Randolph's and with it she has
paid the just claim against another, payment having been made
voluntnrily she cannot recover the money so paid. Schlaefer v.
Heiberger, 4 N. Y. S. 74.
.
If the defendant company is under any liability to Mrs. Randolph, it is for damages only sustained h~ her in consequence of
shutting off the water, she having first p1mved that the shutting
off was illegal.
I

1

c.

S1TnNG: PETERs,
,J., vVALToN, E:V~EnY, HAsKELL, "\VmTEnousE, '\V1swELL, ,J,J.
I

J. The facts found hy the qourt are these: ,fomes
Hinch, who died in July, 1891, owneq some cottages at Bar
EMERY,
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Harbor. After his death his son, ,John T. Hinch, had the careof these cottages. In 1892 John T. Hinch leased for the season
one of the cottages called '' Buena Vista," to Mrs. Edith S.
Randolph, the plaintiff. By the terms of the lease Mr~. Randolph
,vas to pay the water rates for that season.
The Bar Harbor Water Company, the defendant, had been for
some years supplying water to the Hinch cottages. Its charges
for such water supply were made to the owner of the cottages.
Prior to August 30, 1892, the company had some conferenceswith ,John T. Hinch about its water hills against the Hinch
cottages for that and previous seasons, ,vhich bills the company
claimed were unpaid. The company finally made such corrections or reduetions that the amount claimed to be due was left
at $16G.6g, including the season of 1892. Mr. Hinch was.
notified that unless this sum was paid, the wnter would he shut
off from the Hinch cottages, or at least from the cottage ''Buena
Vista," occupied by the plaintiff. The bill not being paid, the
tJompany on August 30th shut off the wa.ter from'' Buena Vista.'
Thereupon Mr. Hinch through his attorney tendered to the
company, thirty-seven dollars as the amount duo for the season
of 1892, and demanded that the water be turned on. The company made no question as to the amount for the season of 1892,
but refused t9 turn on the water until the whole sum for that
and previous seasons ($1GG.69) was paid. Mr. Hinch then
through the same attorney paid a further sum of $12H. 74, but
under protest as not being rightfully due. The company then
turned on the water.
All the money thus paid to the company through the attorney
was the money of Mr. Hinch. The nttorney, however, paid the
money to the company in Mrs. Randolph's name, and made
demand for the water in her name; but Mrs. Randolph did not
furnish the money, and does not seem to have been aware of
the use of her name, or of what was being done. Mr. Hinch
asked the company's collector to collect the water bill of 1892
of .Mrs. Randolph. The collector did so, andturned Mrs. Randolph's check over to Hinch.

.
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Mr. Hinch then instructed the same attorney to bring an
action against the water company in the name of Mrs. Randolph
to recover back the money so paid by him under prote~t, and
this is that action.
It must be evident that this whole dispute and transaction
were solely between Mr. Hinch and the water company. The
money paid under protest and sought to be recovered back, as
unlawfully extorted, was paid by Mr. Hinch out of his own
funds. He employed the attorney and furnished the money.
If any money should be refunded, it should be to him. If the
water company is under any obligation to repay any part of the
money its obligation is to Mr. Hinch whrn,e money it was. He
alone seems to have any grounds of complaints or any cause of
action.
~~The general rule is, and always has been, that a plaintiff, in
an action on a simple contract, must be the person from
··whom the con8ideration for the contract actually moved, and
that a stranger to the consideration cannot sue on the contract.:,
J.11ellen v. Whipple, 1 Gray, 317, 321; Bank v. Rice, 107
Mass. 37. There may be some exceptions to ·this mle, as in
the case of negotiable instruments, but this case is not within
any established exceptions.

Plaintiff nonsuit.

MARY F. SrEAR, and others, petitioners for partition,

vs.
MARY A. FoGG, and others.
Androscoggin.

Opinion January lG, 1895.

Will. Vested and Contingent Remainder. Costs. R. S., c. 88, § 10.
The following devise by will was helcl to create a contingent, and not a vested,
remainder in the children of the devisees respectively: "I give to my sisters,
Mary S. Pecker and Frances S. Fogg, in equal shares, all the rest and residue
of my estate, real, per.;;onal, or mixed, of which I shall die seized and
possessed, or to which I shall be entitled at the time of my decease, to
have and to hold the same for and during the term of their natural lives, and
at their decease, to descend to their children respectively, and to be equally
divided among them or the survivors of them."
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Also, that the children of one of the devisees, Mary, having all died intestate
and without issue before her, the estate descends to the heirs of the testator.
They being brothers and sisters it goes to their descendants respectively by
right of representation.

0.N HEPORT.
This was a petition for partition in which the petitioners
allege as follows:
Mary F. Spear, married woman and \vife of Nahum Spear,
Augusta A. Pettengill, married woman and wife of Leonidas
Pettengill, both of Monmouth, in the county of Kennebec and
State of Maine; Charles H. Prescott of Haverhill, in the county
of Essex, George Prescott and Edward Prescott, both of Boston,
in the county of Suffolk, and all in the Commonwealth of Mus~achusetts, respectfully represent and show unto your Honors
that they are seized in fee simple, an<l as tenants in common, of
and in certain real estate, situated in Lewiston, in said county
of Androscoggin, on the easterly side of Park street, and being
the same real estate of which Lydia W. Prescott, late of said
Lewiston, deceased, died seized and possessed ( description of
premh,es) ; each being seized of one undivided tenth part thereof,
,vith one Mary A. Fogg, of Old Orchard, in the county of York,
who is seized of one undivided half part thereof, &c.
Mary A. Fogg, the original respondent, filed no pleadings
and made no defense. The respondents, George S., Charles E.,
and Fmnk B. Fogg and Clara M. Yates upon motion were
admitted ns pafties respondent and filed a brief statement claiming title; the petitioners filed a counter statement denying the
title of said respondents.
The parties agreed to the following statement:
Lydia \V. Prescott, a resident of Lewiston, died in 1856, or
early part of 1857, seized in fee of the premise~ described in the
petition. She died unmarried, leaving neither father nor mother.
Her will dated March 25, 185G, was duly proved and allowed in
Androscoggin county on the second Tuesday of March, 1857.
The residuary clause in said will as follows: 11 I give to my
sisters, Mary S. Pecker and Frances S. Fogg, in equal shares,
all the rest and residue of my estate, real, personal, or mixed,
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of which I shull die seized and possessed, or to which I shall be
entitled at the time of my decease, to have and to hold the
same for and during the term of their natural lives, and at their
decease, to descend to their children respectively, and to be
equally divided among them or the survivors of them. The
said ~fary S. and Frances S. to erect at my grave a suitable
monument or grave stones, and furnish an iron fence sufficient
to enclose my grave, together with the graves of my parents and
sjster, Clara.'~
The premises described in the petition constituted a part of
said residuary estate. The said Frances S. Fogg and Mary S.
Pecker went into occupancy of said premises under said devise,
and continued to occupy the same as tenants in common until
the death of Frances S. Fogg, which occurred August 30, 1881.
And a±:ter the death of said Fogg, the said Mary S. Pecker
continued to occupy said premises al:'l co-tenant with the respondent Mary A. Fogg and those under whom t'he claimed title,
until the death of said Mnry S. Pecker which occurred .June
3, 1893. ,
At the death of Frances S. Fogg, her :-mrviving ch~ldren were
a son, George E. Pogg, and a daughter, Clara P. Myers; she
also left a grandd:i.ughter, Fanny M. Crosby, who was the sole
daughter of Charles E. Fogg, a deceased son of said Frances,
who had diecl before his mother. Since October 25, 1884, the
respondent Mary A. Fogg has acquired title tv on() undivided
half part of the premises described in the petition, through
certain conveyances from t-aid George E. Fogg, Edward P.
Myers, husband of Clara P. Myers, andimid Fannie M. Croshy.
George E. Fogg died intestate October 15, 1892, leaving as
his heirs at law three sons and one daughter, being the remonstrants, George T. Fogg, Charles E. Fogg, Frank B. Fogg and
Clara lVL Yates~
Clura P. :Myers died intestate, after the death of her mother
and p1;ior to May 23, 1883, leaving no lineal descendants. The
pefit:ioners do not admit that Fanny M. Crosby had any title to
sajd premises or any part thereof except such :ls she acquired
as heir of said Clara P. Myers.
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In her lifetime Mary S. Pecker had three ehildren, Mary F.,
Clara P. and George A., of whom Clara P. and George A. were
living and Mary F. had died prior thereto intestate and without
issue at the date of said will and at the death of Lydia )Y.
Prescott. All of the children of Mary S. Pecker died intestate,
,vithout issue.
Mary S. Pecker survived all her children and died leaving no
lineal descendants. George A. Pecker wus her last surviving
child; he died November 10, 1890, inte:::itate, leaving his mother
as his sole heir.
At the death of Ly din )\r. Prescott, her next of kin were two
brothers, Samuel T. Prescott and Ebenezer Prescott and two
sisters, the said Frances S.1 Fogg and Mary S. Pecker.
Samuel T. Prescott died intestate February 2, 18G~), leaving
as sole heirs at law, two sons, George Prescott antl Edward
Prescott, now living, being two of the petitioners.
Ebenezer Prescott died intestate March 21, 1887, leaving as
sole heirs at law, three daughters, Mary F. Spear, Augusta A.
Pettengill and Charles H. Prescott, being three of the
petitioners.

N. and J. A . .Llforrill, for petitioners.
At the death of Mary S. Pecker, the title descended to her
heirs, the petitioner~, who are her nieces and nephews, excluding
the respondents, who are grandnephews and grandnieces,
children of George E. Fogg, a nephew, who died before Mrs.

Pecker.
Mary A. Fogg file8 no pleadings and makes no defense.
The other respondent::, have been admitted upon motion and
each claim title to one twenty-fourth part of the premises; their
claim of title is denied by petitioners, who are the nieces and
nephews of :Mary S. Pecker, and her heirs.
The first question for consideration is upon the claim of title
made by the four new respondents. .1..Wa1T v. Hobson, 22
Maine, 321.
At the death of Mary S. Pecker, the life tenant, June 3, 1893,
the fee in one-half of the estate had vested in her by the prior
deaths of her two children, Clara P. Pecker and George A.
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Pecker, intestate and without issue; and the estate then
passed to her nieces and nephews~ who are the petiti(lners, to the
exclusion of her grandnephews and grandnieces, ,vho are the
respondents contesting :md claiming shares.
R. S., ch. 75, § 1,
pnr. V; Davis v. Stinson, 53 Maine, 493.
The general rule is, that where a will gives a life interest to
one, with a devise over, either for life or in fee, to a definite
class of persons, those take who constitute the class, not when
the event occurs, but when the devise becomes operative by the
death of the testator. 111.eri·iam v. Si1rw11ds, 121 Mass. 198, in
which the language was ~1 and after their [the life tenants J decease
to he equally divided among their children or their legal
representatives."
Wlwll v. (}onven;e, 14(:> Mass. 345; Cwnmings v. Cumm,inys, 14fi Mas:;. 501. in which the provision
was, 1~ and at her [ wife's J decease to divide the principal equally
between my blood relations."
D01·1· v. Lovering, 14 7 Mass.
!)30, 534; Lorin,q v. Games, 148 Mass. 223. Upon this principle, Clara P. and George A. Pecker took a vested interest in
the estate, at the death of the testatrix, aud that interest
descended to their mother, the life tenant, and at her death
descended to her heir:;, the petitioners.
First. The interest of the children of Mary S. Pecker was a
vested remainder.
It has long been n settled rule of construction in the conrts
of Englund and America, that estates, legal and equitable,
given by will, should always be regarded as vesting immediately,
unless the testator has by very clear words nrnnifested an
intention that they should he contingent upon a future event;
and no remainder will be construed to he contingent, which
may consistently with the intention, be deemed vested. McA1·tkur v. Scott, 113 U. S. 340; Blanchard v. Blanclnu·d, l
Allen, 223, 225; Doe v. Considine, G VVall. 458; Leighton v.
Lei_qhton, 58 Maine, G3 ~ Dingley v. Dingley, 5 .Mass. 535.
A devise for life, with remainder to the children of the life
tenant, creates a vested remainder in the children, unless there
is some expression sufficient to show the contrary. Gibbens v.
Gibberu;, 140 Mass, 102; Pike v. Stephenson, 99 Mass. 188;
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lV(qht v. Shene, 5 Cush. f)({; Bowditch v. Andrew, 8 Allen,
3;.:rn, :H2; Pod..;er v. CmlVP}'8C,;) Gruy, 33G.
Seeond. There arc no words in the \\'ill of Lydia ,v. Prescott,
sufficient, upon well established rules of eonstruetion, to show
any intention that the renrninder should he contingent.
At the death of the tet,tatrix, as well as at the date of the will,
two children of Mrs. Pecker, Clara P. and George A., were
living.
There are absolutely no words of contingency such as, 11 to
their children, if they sha11 he ]fring at her death," or ~1 to such
of them a::-! shall he living at her death," or 11 ,vhen he shall arrive
at the age of twenty•-one years, or at the death or marriage" of
the life tenant, as in Snow v. Snow, 4~) ~faine, 159, or 11 should
the wife die or marry, the land shall then be equally divided
among the 8urviving sons," as in Olney v. IIv.ll, 21 Pick. 311.
In thi::,; ease the estate in remainder is not limited to take effect
either to a duhiom, or nncertain person, or upon a dubious or
uncertain event. Hunt v. Hall, 37 Maine, 363, 3HG; Leighton
v. Leighton, 58 :Maine, G3, 08.
In this instance the persons who were to take upon the death
of the life tenant were living and ascertained: there wa::,; no time
when there vvas not, or when there must not he, hy force of the
will, and the law goveming its application, a per8on in esse,
having a capacity to take vvhe11evc1· the possession should beeonw vnc:rnt. B1·,nun v. Law,·ence, 3 Cush. ;-H.lO, 398; Chi'.lds
v. Russell 11 Met. rn.
Thi::, will seems rather to belong to that class of cases, in
which the terms of survivorship are referred to the death of the
testator, aml not to the termination of the particular estate .
.J1oore v. Lyons, 25 "\,Vend. lUl ;Bran.-;on v. Hill, 31 Md. 181;
S. C. 1 Am. Rep, 40; 1-Wmcatt v. Carow, 7 Paige, 328; Ross v.
Drake, 37 Pa. St. 373.
Nor do the words Hat their decease" create any contingency.
These words are construed to refer to the time of payment or
posse:-;sion, and do not postpone the moment when the gift shall
operate. Lombard v. lVWis, 147, Mass. 13, and cases cited;
Doe v. Cmu~idine, G Wall. 458; Clews' Appeal, 37 Pa. St. 23.
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The use of the words 11 to descend," supports this view, for
those words do not imply any contingency, or an_y postponement of the time when the remainder shall vest in interest, until
the termination of the life estate; hut, like the \,\'Onl ~~ inherited,"
they imply 11 taking immediately from the testator upon his
death, as heirs take immediately from their aneestor upon his
death." 1-lfcArtlw1· v. Sc0tt, 113 U. S. 340; Parka v. Uon·ven;e, 5 Gray, 33(;; Dove v. Low, 128 Mass. 38, in whil'h the
language was, 11 After the death or ma1Tiage of my surviving
daughter taking under this item, the estate herein devised shall
descend to thm:e persons who may then he entitled to take the
sume as my heirs." Held, that the word 11 then" was not inserted
by way of description of the persons who are to take, hut hy
way of defining the time when they ::,;hould come into the enjoym0nt of that which is devised to them. and that the devise over
was to those who were the heirs of the testator at the time of
his death. This result was considered to he 1' fortified hy the
use of the word' decense,' which ordinarily denotes the vesting
of the estate hy operation of law in heirs immediately npon the
death of the ancestor."

I-I. Fairfield and L. R. 1Woore, for respondents.
SITTING: PETEHS,
HOUSE,

C. J.,

vVALTON, E:\IElff, HASKELL, vVmTE-

"\VISWELL, ,J,J.

HASKELL, ,T. 1' I give to my sisters, ::\fory S. Pecker and
Frances S. Fogg, in equal shares, all the rest and residue of my
estate, real, per:mnal, or mixed, of which I shall die seized and
possessed, or to which I shall be entitled nt the time of my
decease, to have and to hold the same for and during the term
of their natural lives, and at their decease, to descend to their
children respectively, and to he equally divided among them or
the survivors of them."
Does this devise create a vested, or a contingent remainder in
the children of the devisees respectively? If a vested remainder,
the children of Mary having all died intestite and without issue
before her, she inherited the same from them, and having since
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died it goes to her heirs, nephe"vs and nieces, the plaintiffs,
petitioners in this case, to the exclusion of defendants, her
grandncphmvs and nieces. But if a contingent remainder that
never vested, it descended to the heirs of the testator, his
brothers and sisters then living, and by right of representation
to their descendants, both the plaintiff:-; and defendants, nephews
and nieces and grandnephews and nieces. The share of Mary,
however, going to her heirs, the plaintiffs, her nephews and
nieces, and not to the defendants her grandnephews and nieces.
A vested remainder is an estate ,£n p1·esent1'., although to he
enjoyed in the future. A contingent remainder is an estate to
vest upon the happening of some future event.
The devise in question is to Mary for life, and at her decease
equally to her children or to the survivor of them. If she had
no children the remainder could not vest. If she had several,
it would go to those surviving at her death, and it could not
vest before that time, hec:mse of the uncertainty as to which of
them might survive. If one only should survive, he would take
and no mortal could tell which one he might be. None survived
her, and none had any estate in the devise that she could
inherit.
In _Hunt v. Hale, 37 Maine, 3()3, the devise wa:::; to the widow
for life, and at her decease equally among all his children and
the ''heirs of such as might then be deceased." And the court
held the remainder contingent, from the uncertainty as to who
would take at the death of the widow, an event to happen in the
future.
In Leighton v. Leighton, 58 Maine, 63, the devise was to the
widow for life, then to "My third son Reuel," and the court
held the remainder vested, and distinguish between the ca:::;e and
Hunt v. Hale, supnt, remarking in that case the division "·as
to he equal "between the children of the testator and the heirs
of such as may then be deceased," and that ~, if the estate were
to be construed
as vesting
at the death of the testator, then one
•
<~
of tlH' heirs might convey his share by deed, and if he died
before the termination of the life estate, leaving heirs, his
conveyance might defeat their e8tate, which would be contrary
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to the express provi:sion of the will." A reason that demon:-;trates the true constrnction of the will before the court; for if
the remainder vested, a conveyance by one child, who ,should
not prove to he the survivor, might deprive the survivor of
estate specifically appointed to him by the will.
In Rea cl v. Fogg. GO .Jlfaine, 47D, a deed gave a life estate to
.Jilargaret, and the remainder '' after her decease to her legal
heirs." The court held the remainder contingent; saying the
heirs might be difforc>nt individuals during the continuance of
the life estate, and therefore the remainder was contingent.
That "such bus been the uniform decision of this Stnte and in
Massachusetts," citing 1Iunt v. Ela le. supm; Richardson v.
lVheatland, 7 lVIet. 171; Putnam, v. Gleason, 99 Mass. 454.
Seo also Smitlt v. Rice, 130 :Mass. 441; Denny v. l[ettell, 13,5
Mass. 138, a case exactly in point.
Under the settled doctrine in thi~ State, the remainder mentioned in the devise in question was contingent and did not vest,
therefore the estate descend~ to the heirs of the testator. They
were brothers nnd si:-.ters, and it goes to their descendants
respectively hy right of representation. Mary's share, however,
goe~ to plnintiffa only.
Pcu·tition accordingly, with costsfo1· defendants.
R. S .. c. 88, § JO.

BEN,JA:MIN

F.

GRAY, in

equity,

1:)S.

ANnnEw

Hancock.

P.

,JoIWAN,

and others.

Opinion ,January lG, 1895.

Equity. Resulting Trust. Husband and W{fe.
Equity deals with the substance of things regardiess of form or methods.
While an equitable estate does not easily ariRe out of legal forms, but where
the legal forms are grounded npon equitable Rnbstnnce, and the rules of law
do not forbid the proof, the equity remains substantial, and may be transformed into legal interests whenever chancery sees fit to so decree.
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A husband bought a farm and had it conveyed to his wife, with the intention
of paying for it himself. The wife gave her notes secured by a mortgage of
the land to secure the payment of the farm, and the husband afterward paid
the notes out of his own money in pursuance of an original intention, not
intending the conveyance, or the payment, to be a gift to his wife. Held;
That the wife took the fee charged with a trust in favor of thP, husband.

0:N APPEAL.
Upon the hearing in the court helow on bill, answers and
testimony, a decree was made dismissing the bill; and the
plaintiff appealed.
The facts in the case as stated in the decree are a8 follows:
Lernuel D. ,Jordan was formerly the owner in fee of the land
described in the bill. In November, 1880, Benj. F. Gray, the
complainant, went to Mr. Lemuel D. ,Jordan and negotiated
for the purchm~e of the lnnd. Mr. Gray and Mr. Jor<lan agreed
upon the terms of the purchase and conveyance. The price
fixed was $200. Nothing appears to have heen paid down at
the time. The deed of conveyance was made by Mr. ,Jordan
to Mary Jane Chay, the wife of Mr. Gray. Mary Jane Gray
gave back two notes of $100 each on six and twelve months,
and secured the same by a mortgage of the land dated the same
day as the deed to her. It is doubtful whether these note8
were also signed by B. F. Gray. Mr. Jordan has an impression that they were. The mortgage, however, was signed by
:Mrs. Gray alone, and does not mention Mr. Gray as a co-signer
of the notes.
Mr. Gray did the business and it was at his request that the
deed was made to Mrs. Gray. Mr. Gray paid nothing at the
time, but entered upon the land and cleared it, (taking the
wood and timber) and made extensive improvements. Smnetime afterward, presumably in the fall of 188G, for that is the
date of the discharge of the mortgage, Mr. Gray paid the
notes and Mr. ,Jordan delivered them to him. These notes were
none of them paid before maturity.
"Mrs. Gray, on several occasions, spoke of this parcel of
land as helonging to Mr. Gray. He seems to have had the
exclusive possession and control of it. I find, therefore, that
Mr. Gray sometime after the conveyance to Mrs. Gray, paid
11

1

'
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her notes given for the land out of his own money, and that he
did this in piu·suance of an original intention. I further find
that he did not intend the conveyance or the payment to be a
gH't to his wife." . . .

IIale and Hamlin, for plaintiff.

A. JV. Iling, for defendants.
A resu1ting trust must arise, if at a1l, at the time the legal
title is taken. Payment of the purchase money must have been
made, or an obligation to pay incurred, at the time of the purchase. l Perry on Trusts, § 133; 2 Porn. Eq. § 1037; .Neill
v. Keese, 5 Tex. 23; S. C. 51 Am. Dec. note, p. 75,5.
But, if the subsequent payment be made in pursuance of an
original intention and agreement; if it be made in discharge of
an obligation assumed and understanding had between the
trustee and cestui que trust at the time of the original purchase,
then it is not a subsequent independent payment, hut relates to
and forms part of the original transaction and the resulting
trust may be established. Buck v. Pike, 11 Maine, n : Dudley
v. Bachelder, 53 Maine, 403; Bu,·leigh v. Wltite, (34 Maine,
23; elackson v. 8tevens, 108 Mass. 94; McDonou,qh v. O'Ni"el,
113 Mass. 92; Boyd v. 1-1fcLean, l .Johns. Ch. 582.
If the original payment, either in money or notes, he made
by or in behalf of the party claiming the trust; or if the original
payment be ma<le as a loan of money or credit to the party
claiming the trust, he tlt the same time asstiming the obligation
of repaying the loan of money or discharging the obligation
given for the purchase, then, upon the repayment of the money
or discharge of such obligation, although at a time subsequent
to the original transaction,. the trnst can be enforced which
became fixed upon the property at the time of purchase. Perry
v. Perry, G5 Maine, p. 401; Parnlwm v. Glernent:,;, 51 Maine,
428; Dudley v. Bachelde1·, 53 Maine, 403, 40~J and case there
cited in Vermont; Baz"ley v. Fiemenway, 147 Mass. p. 329;
Richm·ds v. J.1fanson, 101 Mass. p. 487.
To establish a resulting trust ~1 full proof, of a high degree of
force and weight in the testimony offere<l" is required.
JV!titmore v. Leamed, 70 Maine, p. 285.
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Where the trnn1:,action is between husband and wife it would
seem that no relaxation, a-t least, in the proof reqnirPd to
overcome the presumption that the intention was for the wife
to hold the property as hers and not as trustee, ought to he
allcrwed.
The undisputed faC'ts in the case at har are that the property
was purchased in the name of the wife and her own note given
for the full consideration secured hy a mortgage on the same
property; thnt the plaintiff did not at the time pt~y any money,
or become party to any of the notes given.
Some years afterward the notes were paid as appears by the
discharge of the mortgage, and from the testimony of .Jordan it
appears that the plaintiff paid over to him the money due on
the notes.
To establish a resulting trust it should appear that the cestui
que trust, at the time the conveyanC'e ,vas made paid the con-·
sideration. It need not have been, perhaps, in money, hut
whatever was pai<l, whether notes or mo1wy, should have been
unequivocally his. If the notes of another person were W'.ied
they must have heen loaned to him and he must have in some
legal and binding way obligated himself at the time to pay the
notes if notes were given. Dudley v. Bachelder, and cases,
su1n·a.
,
,vhere the grantee gives his note secured by a mortgage on
property for the full considerntion, on which notes the cestui
que h"ttst is not a party either as maker, indorser, Rtuetv or
guarantor, or in any other way no resulting trust would arise.
Fou·ke v. Slaughter, 3 A. K. Marshall, 5G; S. C. 13 Am.
Dec. 133.
SITTING: PETJ<ms,
STRO_DT,

C. J., vV ALTON,

HASKELL, W1uTF.HousE,

,JJ.

,J. Bill in equity by a husband against the administrator and heirs-at-law of his deceased wife, to declare a
resulting trust in his favor of a fium purchased by him an<l
conveyed to his wife.
HASKELL,
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The hill ,vas dismisse<l below, and the cause comes up on
appeal. The presiJing justice who tried the cause below, found
the following facts: iir find therefore that }fr. Gray [the
plaintiffj, sometime after the conveyance to Mrs. Gray, paid
her notes given for the land out of hi~ own money, and that he
did this in pursuance of an original intention. I further rind
that he did not intend the conveyance or the payment to be a
gift to his wife." The evidence amply supports this finding,
and the question comes, do these facts create a fee simple in the
wife, or a fee charged with a trust for the husband? The conveyance was made to the wife, without any payment hy her
other than her notes, which were paid by the husband iiin
pursuance of an original intention." i~ He did not intend the
conveyance or the payment to heagiftto"her. How, then,
could she get the estate? It ·was not given to her~ nnd it was
paid for by the husband, according to the ~~ original intention . 1'
These faets clearly create a resulting trust.
The husband
bought the form and had it conveyed to his wife, with the
intention of paying for it hirnse]f. This intention he performed.
The giving of notes and a mortgage hy the wife, with intention
that they were to be paid by the husband, was merely a convenient method by which he might purchase the farm.
The
purchase was his. The payments were his. The farm was his,
subject, perhaps, to any equitable 1ien that might attach to it
while the notes of the wife were unpaid.
Equity deals with the substance of things regardless, of form
or methods. To be sure, an equitable estate does not easily
arise out of legal forms, but where the legal forms are grounded
upon equitable snhstance, and the rules of law do not forbid the
prnof, the equity remains substantial, and may be transformed
into legal interests whenever· chancery sees fit to so decree.
In the case at bar the substance of the transaction was, a. conveyance to the husband and his notes, indors~d by his ·wife,
secured by mortgage of the farm, given in payment therefor.
Until she paid something on the notes she had no interest in the
farm. vVhen she might do so, she would take an equity in the
mortgage subject to the prior claim of the mortgagee. 'The
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plaintiff's equity is the underlying substance of the transaction,
clothed in legal forms; but with intent and purpose all the
while to preserve it, and not choke it. The purchase is found
and shown to have been for the plaintiff, and this may be
shown by parol ; a trust therefore results in his favor. Buck
v. Pike, 11 Maine, 9. That case shows the distinction between
Boyd v. McLean, I Johns. Ch. 582, and Batts.ford v. Burr,
2 ,Johns. Ch. 405, upon which the dictum in Pamhani v.
Clements, 51 Maine, 428, is grounded, although the case was
rightly decided upon other grounds.
Dudley v. Bacllelde1·,
53 Maine, 403; Burleigh v. lVhite, 64 Maine, 23; Perry v.
Perry, 65 Maine, 399; JJ{cDonou,qlt v. O'Niel, 113 Mass. 92.
Bourke v. Callanan, IGO Mass. U)5, is not in conflict with the
doctrine here laid down. Defendant's shield has been fairly
pierced, ii not with weapons drawn from the armory of the strict
law," but by the chancellor's unerring lance.
Bill sw:1tai11ed with costs. Decree below 1·even~ed.

BENJA1IIN

F.

BRIGGS,

Androscoggin.
Warranty.

and another, vs.

JEROME

B.

HUNTON.

Opinion tfanuary 16, 1895.

Stallion. Registration of Anirnals. R. S., c. 38, § 61.

There is no implied warranty, in a contract for the service of a stallion for
breeding, that the animal is free from disease that may be transmitted to
offspring.
Where the use of property is private, and not deleterious to public health or
welfare, so as to come within proper police regulation, its use may be enjoyell
free from legislative control.
Held; That the price of service for a stallion, when the animal has not been
registered as required by R. S., c. 38, § 61, may be recovered when the animal h'.1s not been advertised or held out for public use.

0N EXCEPTIONS.
This ·was an nction on the case upon an account annexed, the
principal item of which was for services of the plaintiffs' stallion,
ii Sir William," to the defendant's mare in 1889, when said mare
was bred to said stallion. The evidence tended to show that
VOL. LXXXVII.
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the plaintiff::,; were then engaged in the business of keeping and
owning other stallions for breeding purposes; that defendant
attempted to breed his mare to another of the plaintiffs' stallion~
at an agreed price of seventy-five dollars, but ·was unsuccessful;
that these plaintiffs offered defendant the service of Sir v\Tilliam,
then two year~ old, then kept and owned by plaintiffs for breeding purposes only as appears by the evidence, for the sum of
fifty dollars, and that thereupon defendant's mare was bred to
said Sir vVilliam; that there was no express contraet as to the
condition of said stallion, and no express condition to said
contract of service, except that the mare should prove to he in
foal ; that said mare did prove in foal and dropped a colt the
following season; that said colt, the defendant claimed, ·was
dropped ·weak, sick and diseased, and lived only four days.
The defendant claimed that the evidence tended to show that
said stallion at the time of said service was afflicted with an
incipient disease, ,vhich afterwards developed into fits (this,
however, was denied by the pluintifI-;), and thereupon the
defendant claimed that there was an implied warranty in the
contract of service that said starnon was not then diseased, and
tlrnt if the jury should find that said stallion was so diseased,
it would be a defense to said item.
But the presiding justi0e ruled otherwise, and that even if
said stallion was at the time of said contract and service afflicted
with any incipient disease, unknown to the plaintiffs, it would
he no defense to said item.
The plaintiffs admitted that prior to said contract and service,
they had filed no certificate with the register of <leech; in the
county where said stallion was owned or kept, stating the
name, color, age and size of the same together with the pedigree
of said stallion as fully as attainable, and the name of the person
hy whom he was bred, as provided in section f:il, chapter 38, of
the Revised Statutes ; but the plaintiffs claimed and offered
evidence tending to show that prior to said contract and service,
they had not advertised the services of said stallion by any
written or printed notices. All the other items in the accoupt
annexed were a<lmitted.
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Thereupon the defendant requested the presiding justice to rule
that the plaintiffs could not in this action recover compensation
for said service, namely, said item of fifty dollars. But thepresiding justice declined so to rule, but ruled, pro fonna, that
the plaintiffs could recover for said service, notwithstanding·
their failure so to file such certificate, and directed the jury,.
there being no other defense offered, to return a verdict for the•
plaintiffs for the full amount of their account annexed, including
said item, and which they accordingly did.
To all these rulings and the directions so to return a verdict,
the defendant took exceptions.

Geor,qe 0. Win,q, for plaintiffs.
A. R. Savage and If. W. Oakes, for defendant.
"\Ve have not been able to find a ca8e exactly parallel with this,
nnd therefore the analogies to be drawn from decided cases are
not perfect.
It is not the case of a sale; it is more nearly akin to a case of
contract to manufacture, or perhaps a sale of goods manufactured
by the owner.
There is in such cases an implied understanding that the
articles manufactured or sold for a specific purpo::.;e will answer
the purpose. See Note to 24 Am. Rep. 104.
No analogy from the doctrine of caveat emptor can apply.
The defect was not discoverable ; the disease was latent. See
note to Olwndelor v. Lopu8, l Smith's Leading Cases, 318.
The trouble, not being in its nature discernible, and the
undoubted purpose being to obtain a colt that was at least
healthy or free from hereditary disease, it must he beyond
question in such a case that there was an implied understanding,
stipulation or warranty that the stallion was in that respect fit
for breeding pm:poses. See note to Ohandelor v. Lopus, 8Upra;
Warner v. A1·cticice Go. 74:Mttine, 475; Downingv. Dearborn,
77 Mnine, 457; Thoin8 v. Dingley, 70 Maine, 100.
IL The second que:,tion is whether failure to file a certificate
of pedigree, etc., as required by R. S., chap. 38, section Gl, is
a defense.
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The pLtintiffs claim (a) that the stallion was not ''kept" for
breeding putposes, and (b) they '' had not advertised the
services of said stallion by any written or printed notices."
(a) As to the first point, the case shows that the plaintiffs
'' were then engaged in the business of keeping and owning
other stallions for breeding purposes." The defendant unsucessfully tried to breed his mare to :mother stallion of plaintiffs at an
agreed price. Plaintiffs then" offered "the service of Sir ,villi am,
the stallion in question, which was accepted.
It is immaterial whether Sir William had peen used for
customers' mares before that. There always has to be a first
time. They used him this time in their business of '' keeping
stallions," .etc., and as a substitute for another. They contracted
his services for a price, which they are seeking to recover. He
was a part of their stud, and apparently used as such when
occasion required. The purpose of the statute applied to him
just as much as to any other stallion.
The fact that he was ungelded shows why he was "kept," and
being so kept the statute should be applied to him.
(b) In answer to plaintiffs' second claim, we say that the statute
is explicit: '' Whoever neglects to make and file such certificate
shall recover no compensation," whether he has advertised or
not.
The advertising is not a condition to the forfeiture of compensation.
SITTING: PETERS, C. J., EMERY, HASKELL, WHITEHOUSE,
WISWELL, JJ.
HASKELL, ,J. Two questions are presented:
Does a contract for the service of a stallion for breeding.
contain an implied warranty that the animal is free from disease
that may he transmitted to offspring? The element of deceit,
that might result from the concealment of disease known to the
owner of the animal, must be eliminated from the considemtion
of this question, as that element might he cause for a remedy
differing from that sought here. It does not pertain to this
case.

I.
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In the sale of chattels by the manufacturer, for specific uses,
an implied warranty arises that the article is tit for the m,e
intended. Downing v. Dearborn, 77 Maine, 457.
In the sale of chattels, without express warranty of quality,
and without fraud, caveat emptor· applies, an<l no warranty is
implied by law. Kingsbw·y v. Taylor, 29 Maine, 508; lViw.;or
v. Lombard, 18 Pick. 5 7 ; Mixer v. Coburn, 11 Met. 559 ;
Frerich v. Vining, 102 Mass. 132; Howarrl v. Emerson, 110
Mass. 320. If, hmvever, the sale be by description, without
opportunity for inspection, the article must not only meet the
description. but he salnhle or marketable, of the kind deserihed.
Sai<l Lord Ellenhorough: '' The pu1~haser cannot be supposed
to buy goods to lay them on the dunghill." Garcline,· v. Gmy,
4 Camp. 144; Wtmier v. Arctic Ice Co. 74 Maine, 475.
In the sale of provisions, r,ther than to the consumer, it seems
settled that the rule of caveat emptor applies. Howard v.
Emenwn, 81tpra; Giroux v. Sted1nan, 145 Mass. 439 ; Moses
v . .i11eacl, 1 Denio, 378; Hu-mphries v. Comline, 8 Blackf. 51G;
Rycle1· v. Neitge, 21 Minn. 70. But some authorities except
sales of provisions to the consumer for domestic use from the
rnle. Van Bmcklin v. Fonda, 12 ,Johns. 4G8; .IIoove1· v.
Peter.~, 18 Mich. 51; Sinclair v. Ifr.rtlwwo:,1, 57 Mich. GO;
Copas v. A. A. PJ'Ovi'sion Co. 73 Mich. 541. Other cases are
sometimes cited to the same point, but in these the defoet was
known, as it was in the leading case, Vt,n Bracklin v. Fonda,
supra.
In the case at bar. the owner sold the services of his stallion
for breeding purposes. Had he known the stallion to have
been diseased, and concealed the fact, it vvould have been fraud.
Not knowing this, upon what ground, or from what princirle
of law, can warranty be implied? Why not apply the rule of
caveat empto1'? The purchaser had the same field of inquiry open
to him as the seller.
In Ili'ngl.:bury v. Taylm·, 29 Maine, 508, winter rye was
innocently ~old for seed spring-rye, whereby the purchaser
lost his crop. and the court held no deceit, and in effect say
there was no warranty implied.
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In 1Vin801' v. Lornbm·d, ] 8 Pick. 57, mackerel were sold
as No. 1 and No. 2; held, no warranty that they were not No.
3 in quality.
In IImcard v. Emerson, 110 :\lass. 320, a ccnv was sold by a
farmer to retail hutehers, and it lV:1s held thnt there was no
implied warranty that she was fit for food.
Iu Giroux v. Stedman, 145 Mass. 43H, a farmer killed a hog
am.I sold the flesh, knowing that the purchaHer intended to eat
it, and the court said there was no warranty that it was fit for
food.
If a warranty is to he implied in the case at bar, it must arise
from the principle of sale for specific use. There was no sale
of a chattel, but the sale of the use of a chattel. No authority
has been cited that any implied warranty arises from the contract of letting that the thing let is fit for the use intended where
the selection is made by the lessee.
In Deming v. Poste1·, 42 N. H. Hi5, a particular yoke of
oxen were sold to work on a farm, and the court held there wns
no implied warranty of their fitness. The court illustrates hy
quoting from l1eates v. Cadogan, 10 C. B. Mll, 2 E. L. & E.
320, and shows the difference between: '' Sell me a horse fit to
carry me," and '' Sell me that gray horse to ride." In the case
at har, the plaintiff did not sell the service of a stallion fit to
beget offspring; but the service of" SirVVilliam." He knew no
reason why he was not fit for the purpose, and the law does not
imply a ,varmnty that he ·was.
II. Can the price of service for a ~tallion be recovered when
the animal has not been registered, as required by R. S., c. 38,
§ Gl? That stntute provides: "The owner or keeper of any
stallion for breeding purposes, before advertising, by written
or printed notices, the service thereof, shall file a certificate
[ describing the animal]. ·whoever neglects to make and file
such certificate sha 11 recover no compensation for said services,"
and is subjected to the penalty for knowingly filing a false one.
The statute manifestly applies to animals kept for public use,
because being applied to the use of the public, it is proper
enough to require n tmthful description and pedigree to be
1
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:-;tated on a public record. The use being dedicated to the public,
the public may hy law regulate it so far as necessary for their
protection. State v. Ell-wards, 86 Maine, 102. But ·where the
use of property i:::; private, and not deleterious to public health
or ,velfare, so as to come within proper police regulation, the
use may be enjoyed free from legislative control.
In this case, the owner of the stallion had not advertised him,
had not held him out for public use, and therefore might enjoy
the fruits of his service in such way as he might choose to do.
He might breed his own mares to him. He might breed his
neighbors' mares to him, or to the mares of a stranger, without
violating any law. Contracts for such service would be valid
and binding upon the makers of them.

Exceptions overntlecl.

CITY

OE' DEERING,

appellant, vs. CouNTY COMMISSIONERS.

Cumberland.
Way.

Cornrnissioners.

Opinion ,January lG, 1895.

Cornrnittee. Jurisdiction. Petition. R. S., c. 18, § 1;
Spec. Law, 1889, c. 506, § 4.
County Commissioners have jurisdiction over highways within the several
cities of this State.
The manifest intent of the Stat. 18G6, c. 47 (R. S., c. 18, § 1), was to establish
a uniform rule that should apply to all city chart~·s, whether granted before
or after the act.
When the petition asks that a way be suitably widened, it is the function of
the committee to say how wide a way common c01wenience and necessity
demand, and leave the commissioners to locate it upon the face of the earth;
but these considerations do not apply to a petition for a specific widening
in a specified place.
Petitions for the location or change of high ways are not to he considered too
critically where the result makes the matter clear and works no injustice.
IIelcl; That a report of a committee may he recommitted when its form and
detail are not justified by the original petition, hut may be easily corrected
by stating what width common convenience and necessity required the commissioners to gi-ve between the termini, leaving them to carry out the decision by locating the increased width upon the face of the earth.
Bryant v. Cmnrnissioners, 79 Maine, 128, followed.

ON REPORT.
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This was a petition hy the city of Deering to the commissioners, for the county of Cumberland, praying for an alteration and
widening of Forest Avenue in that city. The cause came on for
hearing, in this court below, upon motion for leave to amend the
original petition, and upon motion for the acceptance of the
report of the committee ; and by agreement of counsel, the case
·was reported to the law court to enter such judgment as the
legal rights of the parties might require.
(Petition.)

To the honorable hoard of county commissioners of Cumberland county, in the State of Maine :
The city of Deering hy '\\T. ·w. Merrill, mayor of said city,
duly authorized so to do by vote of the city council, respectfully
represents that public convenience and necessity require the
alteration or widening of Forest Avenue, so called, in the city of
Deering, beginning at a point near the residence of Joseph L.
vVim,low and extending to the Portland & Rochester Railroad
crossing; at Ocean street, Woodford's corner. Your petitioners
therefore request that your honors \Vill, after due notice, proceed
to view said route, hear the parties, and alter or widen said
highway as provided in Revised Statutes, chapter 18, sec. 1.
And as in duty hound wil1 ever pray.
February 4th, 18!13.
The City of Deering,
By William
Merrill, Mayor.
The denial of the petition by the commissioners, the appeal
from their decision, the appoinment of a committee, and the
report of the committee are sufficiently stated in the opinion,
as well as the objections to the acceptance of the committee'::,
report.

"'"r·

(Motion to amend.)

And now comes 8aid petitioner and moves that it have leave
to amend its said petition by inserting after the words i i view
said route, heat the parties and alter or widen said highway,"
the words t: to the extent that the easterly side line of said
widened highway 8hall begin . . . ( courses and distances here
follow).
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The westerly side line of said widened highway shall be ae
follows, to wit : . . . ( courses and <listances here follow).

Clwrle;; A. True, County Attorney, for Cumberland county.
Counsel cited: New Vineyw·d v. Somenwt, 15 Maine, 22;
IIcu·k11es;; v. Co. Cont. 2n ~Iaine, 35n; J{ing v. Lewiston, 70
~faine, 408. Case lat'.'>t cited may he distinguished from the
prel':lent case. \Yhen private and general legislation conflict,
the general legi"lation will ordinarily prevail. Time of the
passage of the law is an important element. The special legislation giving the city of Deering a eharter in 1889 should
prernil over the general statute ; hut it is claimed that the importance of the present case demands a re-examination of the
que8tion.
Petition defective: Swnne1· v. Co. Com. 37 .Maine, 113;
I-lowland v. Co. Com. 49 Maine, 14G: Raymond v. Co. Com.
G3 Maine, 113; Hayford v. Co. Corn. 78 Maine, 153; Byrant
v. Co. Com,. 79 ~foine, 128. It fails to stute how much of an
alteration or widening is desired and at what points; it does not
give interested parties notice of what is to be done, or to ·what
extent their interest::;; are to be aff<..,eted.
The committee exceeded its powers. l1·v,ing v. Co. Com. 59
Maine, 513.
Amendment: Comes too late. Jewett v. I-Iodgdon, 3 Maine,
103; Com. v. Oarnbridge, 7 Ma::;;s. 158.

I. L. Elde1·, City Solicitor, for city of Deering.
Geo1·ge C. Hopkins, by consent, filed u hrief for the city of
Deering.
SITTING: PETEHS,

"YVISWELL, STUOl7T,

C. J.'

EMEi-ff,

HASKELL, WHITEHOUSE,

.JJ.

HASKELL, ,J.
The city of Deering represented to the county
commi::;;sioners that public convenience and necessity required
the alteration or widening of i i Forest Avenue, so called, in
the city of DeP-ring, beginning at a point near the residence of
.Joseph L. ·winslow and extending to the Portland and Rochester
railroad crossing at Ocean street, Woodford's Corner," and
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petitioned them to '' alter nr widen :-;aid highway as provided in
Revised Statutes, c. 18, § 1."
The commissioners adjudged that '' common convenience and
necessity do not require the alterntion or widening of Forest
Avenue, so called, in the city of Deering, as prayed for."
On appeal to this court n committee ,vas appointed, an(l tlwir
report finds that'' common convenience ancl neces::-;ity require
the alteration or widening of Forest Avenue aforesaid, to the
extent hereinafter described; and we determine that said l1"orest
Avenue, from a point near the resitlencc of .Joseph L. vVinslO\Y
to Ocean street, vYoodford's Corner, shall be widened to the
extent determined hy the following described side line:-; ; to wit,"
. . . locating the side lines on the face of the earth by monuments, courses and cfo,tances, so a::; to specifically describe the
way as widened, and as :-ihown hy :t survey filed with their
report.
Objections to the acceptance of the report are made hy the
county of Cumberland, to wit:
I. That exelu8ive jurisdiction of said way is vested in the
city council of Deering by the city charter, special act of 188D,
c. 5()(), § 4.
The charter provides: ''The city council shall have exclusive
nuthority to lay out, widen or otherwi:::ic alter or discontinue any
and all streets or public ways in said city." It further provides
for an appeal, a::; in the case of town ways, that is to the county
commissioner8, making their jurisdiction in such matten, wholly
appellate.
The charter of Portland contain::-. the same provision, word
for word, but does not give any appeal. Act of 1832, c. 248,
§ G. Other city charters, granted prior to 18GG, contain the
same provisions, and it was assumed that these exclusive provisions took from county commissioners all jurisdiction over
highways within city limits. The act of 186G, c. 47, provide:-;:
it Nothing in any city charter, or in acts additional thereto, slrnll
be so construed a::-i to deprive county commissioner8 of the power
to lay out, alter or discontinue county roach; within the limits of
such cities." R. S., c. 18, § 1.
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In view of this act, some charters since granted have excepted
from the exclusive jurisdiction given to city governments the
jurisdiction of county commissioners over high ways ; and some
granted prior to the act do so. The Biddeford charter does.
Act of 18G0, c. 383, § 2. The Lewiston charter seems to. Act
of 18Gl, c. 105, § 7. The Brewer charter, Act of188£), c. 328,
§ 17, like the Portland charter, does not; and unlike the Deering charter, granted the same year, Act of 1889, c. 50, § 4, doe::;:
not grant nny appeal from location.
The manifest intention of the act of 18()6 was to establish a
unif"orm rnle that should apply to all city charter~, whether
granted before or after the act. Its phrase is : 11 Nothing in any
city charter . . . shall be so construed as to deprive county
commissioners" of jurisdiction over 1~ county roads within the
limits of such cities."
The charter of Deering, granted after the act of 18G6, contains words of the same ::nveeping character as contained in
charters granted before the act. 11 Exclusive authority to lay
out, widen, or otherwise alter or discontinue any and all streets
or public ways in said city."
At fir:::it glance, the word
11
exclusive" would seem to exclude all other authority over
public ,vays within the city limits ; but when considered with
the context, and in view of the act of 1866, which, by the way,
purports to declare the meaning of city charters arn.1 not to
regulate the subject. it will be seen to refer to other matters.
The inhabitants of towns, by vote, may lay out town ways.
vVhen Deering was made a city, to he govemed differently from
towns, hy a city coun0il instead of selectmen, it was necessary
to confer juri:,diction over streets sonrnvvhere, and, therefore,
the authority in such matters was exclusively given to the city
council, not as against commissioners touching county roads,
but as against the inhabitants relating to streets, who had
prev10usly acted in such matters.
This view gives to the words 11 exclusive authority" an
appropriate meaning, and removes conflict with the act of 1866,
that would give county commissioners authority in Portland and
not in Deering, in Bangor and not in Brewer, would 11 mar the
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symmetry of the law" and put the ,vhole matter in confusion.
The act of 18(H:i must he held to apply to all charters, whether
granted before or after its passage, unless Hs application he restricted in terms.
II.
That the petition is too indefinite to sustain any
judgment upon the report of the committee, and that the report
exceeded their authority and is therefore void.
The duties of a committee are defined by statute. They muy
affirm or reverse, in whole or in part, the doings of the commissioners, who are to carry out the decision of the committee.
Now, the sufficiency of a pe.tition may depend very much upon
the judgment finally entered. If its prayer be wholly denied
on the merits, its sufficiency becomes immaterial. If it he
granted in whole or in part by the commissioners, and their
judgment be affirmed by the committee, then indefiniteness in
certain respects may he cured by a result, that makes the judgment practicable of execution and the determination clear. But
if it he denied in whole or in part by the commissioners, and
granted in whole, or in part beyond that given by the commissioners, then indefiniteness becomes material, for the committee
can only affirm or reverse in whole or in part; and if they
reverse in whole, the want of a proper prayer in the petition
leaves no basis for the committee to act on, irnummch as they
cannot exe<·ute their own decision. To illrn--trate, snppo~e a
petition to widen does not specify any desired width, and the
commissioners deny the petition and the committee reverse the
doings of the commissioners and desire to grant the prayer of
the petition and there be no specific prayer to go upon, then
they must either enter no decision, or loeate the way as ,viclened,
a function not given to the committee, because they have no
power to assess damages to land owners, a consideration entirely
for the commissioners, and, may be, a very important element
as to where on the face of the earth the widening shall take
place, or determine the increased width necessary and leave
the location to the commissioners whose duty it is to locate.
If the committee were to reverse the doings of the commissione1 s
and decide that the way should be widened as prayed for in the
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petition, and the petition be that the way be suitably widened,
then the commissioners might nominally widen or unreasonably
do so, and their decision would be final, as no appeal is provided for in such cases. If it were, and the same method ,vere
adhered to, the case might go hack and forth in the courts and
never get decided. If however, the committee were to reverse
the doings of the commissioners, and decide that the way should
be widened a specified distance, and do no more, then the
comm is-,ioners might carry the decision into effect, and in
locating the new width .take into consideration the cost for land
damages in determining to which side of the road the increased
width should be added. vVith such result, the case would be
the same as if the commissioners had wideped in the first
instance and the committee should affirm their judgment. In
short, when the petition asks that a way he suitably widened,
it is the function of the committee to say how wide a way common
convenience and necessity demand, and leave the commissioners
to locate it upon the face of the earth. These considerations do
not apply to a petition for specific widening in a specified place,
as a given number of feet on a specified side of the road. No
general rule can be given as to the necessary allegations in
petitions of this sort that wi11 apply to all cases. The conditions likely to ttrise are too numerous and complicated to
permit it.
Petitions for the location or change of highways must not he
too critically considered where the result makes the mutter clear
and works no injustict'. Bryant v. Oom-mi.-;sioners, 7~) Maine,
128. In the cast-- at bar, the report of the committee in form
an<l detail is not justified hy the original petition; hut may be
easily corrected by stating what width common convenience
and necessity required the commissioners to give between
tennini named, leaving them to carry out the decision by
locating the increased width upon the face of the earth. For
such purpose it is competent to recommit the report. Bryant
v. Oonnnissionen;, supra.
Report 1·ecommitted.
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LAPAGE V. HILL.

THOMAS LAPAGE

Androscoggin.
Insoli,ency.

TVarrants.

vs.

BEN.JAMIN

l.

HILL.

Opinion ,January 16, 1895.

Seizure.

Fraudulent Sale.

Officei·.

Damages.

An officer, under a ·warrant from the insolvent court, commanding him to
take the property of' the insolvent, may not lawfully take chattels that the
insolvent had conveyed away prior to his insolvency, even in fraud of creditors: and in a suit by the purchaser thereof' against such officer, he cannot
set up in bar of the action that such conveyance was made in frand of
creditors, but in reduction .of damages only.

ON EXCEPTIONS.
This was an action of trespass brought hy the plaintiff against
the sheriff of Androscoggin county to recover damages for the
act of his deputy in seizing the plaintiff's goods as the property
of one Beliveau by virtue of a warrant and injunction issued
by the Court of Insolvency.
The plea was the general is:me with a brief statement in which
the defendant justified as an officer, viz., as n1essenger of the
Court of Insolvency, and denied the plaintiff's title to the
property in question.
At the trial the evidence tended to show that Beliveau, lmving liabilities to the amount of thirty-five hundred dollars,
executed a bill of sale dated l\forch 24th, A. D., 1893, to
LaPage, the plaintiff, and put him in possession of his entire
stock of groceries, hooks of account, etc., the consideration
heing one thousand five hundred and ni1~ety-two dollars, of
whieh sum one hundred dollars was paid down and a mortgage
for the balance, payah]e at the rate of fifty dollars a month,
given. Both papers ·were duly recorded.
Four days after the execution of the papers, viz., March 28th,
the creditors of Beliveau petitioned him into insolveney, and on
the following duy the defendant, acting by virtue of the warrant
and injunction of the Court of Insolvency, by his deputy,
Benjamin F. Beals, seized the property above mentioned as the
property of Beliveau.
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The testimony of the defendant tended to show that the sale
and transfer of the property vrns in fraud of the creditors of
Beliveau and therefore void. The jury found for the defendant.
The following instruction was asked for by the plaintiff:
·• Even if the transfer was fraudulent as to the creditors it was
valid as between the parties, and the officer, having notice of
such tram,fer, exceeded his authority in ousting LaPage from
possession. The action should he by the assignee to set aside
the fraudulent trnnsfer as provided by the statute."
The presiding justice refused the instruction and the plaintiff
excepted.

F. L. Noble and R. W. Crnckett, for plaintiff.
George C. }Ving, for defendant.
SrTTrNG: PETE Rs,
HOUSE, ,VISWELL,

c. J., \VALToN, EMEnY, HAsKELL, vVnrTE·

.JJ.

.T. Trespass against the sheriff for the act of hi~
deputy in taking, under a warrnnt from the insolvent court,
property that the insolvent had conveyed and delivered to the
plaintiff prior to the insolvent proceedings.
Defense, that the conveyance was in fraud of creditors and
therefore void.
'' A conveyance made in fraud of creditors is valid between
the parties, and can he avoided only hy creditors, or by the
assignee in insolvency representing them ; and, if he affirms it,
it stands good." Freeland v. Freeland, 102 Mass. 477 ; Butla v. lBldretlz, .1 Met. 4H; Snow v. Lan,rJ, 2 Allen, 18;
liaruey v. ¼tniey, r,8 Mass. 118; Drinkwater v. D,·inkwater.
4 Mass. 353; Randall v. Pltillips, 3 Mason, 388; Nfrlwls v.
Patten, 18 Maine, 2:H; Ellis v. Hig,qins, 32 Maine, 34;
Tlwnpsori v. 1lfoore, 3G Maine, 47; Arufrews v. lYiarslwll, 43
}'Jaine, 272; Same case, 48 Maine, 2G.
VVhen insolvency intervenes, the assignee only may nttack
the conveyance, or he may confirm it. By operation of law
he b~comes invested with only such rights as the insolvent had,
except in cases of fraud. He1·1·ick v. _j_Wm·slwll, 66 Maine, 435;
HAHKELL,
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William,8un v. __,_Vealey, 81 Maine, 447. The warrant from the
insolvent court ran against the property of the insolvent, not
· property that he had conveyed away. in fraud of creditors, if
you pleaRc, for that no longer remained his property. The legal
title had passed from him by the conveyance, and the title so
conveyed could only be disturhc<l by due process of law, process
that ran against the grantee. In And1·ews v. 11far.slwll, suprn,
43 Maine, 272, an officer attached a stock of goods that the
debtor had mortgaged, and was sue~l for their vulue by the
mortgagee. The officer set up in defense that the mortgage
was in fraud of creditors and void; hut the court held that,
although it might have been in fraud of crc<litorB, it was not void,
but valid between the parties, and therefore not to he attached
as the property of the debtor who had conveyed it away. The
court says: "Suppose a creditor had taken possession of the
property without the intervention of an officer, could he have
justified as a cre<litor against a suit _of the vendee? It wus
decided in Osborne v. 1l£oss, (7 ,Johns. un, citing Jiaices v.
Leader, Cro. ,Jae. 270, and Y:elv. U)G, and Anderson v. Robe1·ts,
18 Johns. 527,) where that question was directly raised, that he
could not. If not, can he be aided by the illegal acts of an
officer? An affirmative answer would mar the whole symmetry
of the common lavv, which, notwithstanding ull that has been
said to the contrary, approaches nearer to the ~ perfection of
reason' than many of the acts of modem legislation.·· The same
judgment was affirmed in the same case when again before the
court. 48 Maine, 2G. The dissenting opinion concedes this
doctrine, hut contends that it should not apply where pm,session
of the property was retained by the mortgagor.
In the case at har the property had been delivered to the
vendee. The title had passed to him. It might be assuiled by
creditors, if fraudulent, under the statute of Elizabeth, or in
ea8es of in~olvency, by their assignee ; hut only on due process
of law. Neither can foreibly take it. Nor could the messenger,
under his warrant, commanding him to seize the property of
the debtor, do so. A fraudulent conveyance will not justify a
trespass. The conveyance if, good until destroyed by judgment
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of court. The statute snys that the conveyance shall he void
and the assignee may recover the property. In substance, not
that the assignee may take the property, hut that he may recove1:
it, if he elects to treat the conveyance void. Until he is ehosen,
no one has the power of election ; and until then the grantee
may retain the property.
But it is said this doctrine would open too wide a door for
debtors to convey their property. That such conveyances
might he made to irresponsible persons who might put the
property beyond the reach of the assignee, when chosen; but
not so. The doors of chancery stand ·wide open to prevent the
commmrnation of such fraudulent purposes. Moreover, if it
were so, less harm would be likely to arise, than if officers of
court should determine arbitrarily the validity of all transactions
of the insolvent, and seize such property of other persons ~ts
they might think belonged to the debtor, or to his creditors.
Such power is placed elsewhere.
The defendant wrongfully dispossessed the plaintiff, and became
answerable for the value of the property, with interest from thn
time he took it. Wmnn v. I1elley, 80 Maine, 532. He may,
howeve;.·, sho,v in mitigation of damages that the property di<l
not belong to the plaintiff, but that it has been surrendered to
the true owner. Squfre v. Hollenbeck, 7 Pick. 551; Lowell
v. Parrker, 10 Met. 30~); Kaley v. Shed, Ib. 317; Case v.
Babbitt, 16 Gray, 218; King v. Bangs, 120 Mass. 514; Dahill
v. Booker, 140 Mass. 308. These authorities do not differ in
principle from Cmpenter v. Dresse1·, 72 l\laine, 377. There
the nttaching officer tendered back the goods and the ow1wr
refused to receive them. In these cases the m,vner did receive
them, although not the plaintiff, from wh<m1 they were taken.
The case of Per1·y v. Cltandle1', 2 Cush. 237, is precisely in
point. The plaintiff had a mortgage of goods and was in
possession of them. The defendant, as an officer, attached them
as the property of the mortgagor. The writ miscarried. The
mortgagor was adjudged bankrupt.
The plaintiff · brought
trespass for the goods. The defendant was chosen assignee,
and attacked plaintiff's mortgage us a fraudulent preference, and
VOL. LXXXVII.
11
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it was adjudged void. The court held that the plaintiff's suit
could be maintained, but for nominal damages only. And it so
held upon the doctrine of the above case:-l, that the title of
property wrongfully taken may he shown to have been in
another, to whom it has been delivered, not in bar of the action,
hnt in reduction of damages. But the delivery must have been
made, and that hrings these cases ·within the rule of Carpenter v.
Dresser, supra, for there, had the plaintiff accepted the goods,
their value would have gone in reduction of damages.
In the case at har, the defense that the plaintiff'i:".\ title was in
fraud of the insolvent law should only have been allowed in
reduction of damage~, and not in bar of the action.
Except,io1v3 sustained.

:MARY

tT.

BENNETT

Penobscot.
Flowage.

vs.

KENNEBEC

Frmrn

CmrPANY.

Opinion January lG, 1895.
Deed.

Grantor and Grantee.

These words in a deed, viz: "Also, the right of flowing the Great Pond"
held, to mean a grant of uses suited to the existing conditions at the time
the grant was macle,-flowage incident to the maintenance of the then
existing clam when repaired, made secure and tight.

ON

REPORT.

This was a complaint for flowage. It was agreed that the
right to maintain the complaint depended upon the construction
of the deed, found below.
In the deed are these words : - i i Also the right of flowing tho
Great P<Jnd." The defendant corporation claimed that by this
c]ause in the deed an unlimited right of flowage was conveyed,
und that, by subsequent conveyances, they are now the owners
of that right. The plaintiff claimed that by this clause in the
deed only a limited right of flowage was conveyed- namely,
the right to flow Great Pond to the extent to which the then
exi:-iting dams flowed it,- and, as the defendant's dam now
flows the pond to a much greater height, and he, the plaintiff,
owns land bounded on the pond, which by reason of this
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increased flowage, is submerged and injured, the above mentioned deed, though binding upon him, did not preelude him
from a recovery for damages for such increased flowage. The
parties agreed to submit its interpretation and construction to,
the law court. If, as claimed by the defendant, the right conveyed
was a right to flow Great Pond to an unlimited extent, the
complaint should be dismissed, and a judgment for costs was to,
be rendered in favor of the defendant. But if, as claimed by
the plaintiff, the right conveyed was limited to a right to flmv
Great Pond to the extent to which the then exi8ting dams flowed
it the action ,vas to stand for trial.
(Deed.)

Know all men by these presents, that I, John Ben:5011, of
~ ewport, Esq., in consideration of the seventeen hundred and,
fifty dollars paid to me by Joseph lVI. Moor of Newport, and
Asa Redington of Augusta, as mentioned in my other deed to,
them of this date, do hereby release, remise and forever quit
claim to them, their heirs and assigns forevet· all my right in
the land under the lower bridge and road across the Sebasticook
river in Newport. Also all my right of flowing water hy the
darn and of using the same in the pond or of drawing it through
the dam, all my right of repairing the dam or of booming or
secm·ing lumber upon my shores in said pond or in the great
pond above it, with the right of passing on said shores for said
purposes, doing as little damage thereby as may be practicable.
Also the right of flowing the great pond : Also the right
upon my land in Elm street to throw lumber o,Ter the hank to
he put into the mill pond, but without doing injury to any trees
or buildings which no\v are or hereafter mny be placed there.
Also the right of a landing place for lumber on my lot adjoining
and south of I. M. losslyn's land. The said Moor and Redington hereby stipulating to indemnify me, my heir~, executors
and administrators against liabilities arising from any further
neglects or refusals on their part to carry out and perform all
stipulations relative to the subject matters of this grant an<l
contained in any conveyances made by me or by any of the
persons under whom I derive title.
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In witness whereof, I, the said John Benson, and I, Thirza
A., the wife of said John Benson, in token of hereby relinquishing all right of dower in the premises, hereunto set our hands
and seals this first clay of July, one thousand eight hundred
and fifty-four.
John Benson,
[L. S.]
Thirza A. Benson.
[L. s.]

H. JI. Patten, for plaintiff.
vVhere an O\vner of a mill dum and water privilege and also
of land above, conveys the dam and mill privilege with a right
of flowage, this court held that the grant would give the right
to flow the land as the dam stood at the time of conveyance.
Butler v. Huse, G3 ·Maine, 447.
For thirty-five years from July 1, 1854, to the fall of 1889,
none of the grantees exercised the right to flow the Great Pond
any higher than the dam "Vvould flow that was in existence when
John Benson conveyed the right of flowing the Great Pond.
Judge VIRGIN says in the above named case : ~~ And the
manner in which this privilege was for so long a time openly
and notoriously used and permitted to be used, is swift evidence
of what the parties to the grant intended and understood to
pass by it."
The existing facts at the time of conveyance all show that the
grantor, ,John Benson, did not intend to convey any right of
flowing his land any higher than the then existing dam would
flow. It was the right of flowing the Great Pond which he quit
claimed, and certainly that could not have been am· higher than
the dam would flow at that time, viz: July 1, 1854.
To ascertain the intention of the parties to a deed, it is proper
to look at the existing faets at the time of conveyance. Abbott
v. Abbott, 53 Maine, 360.

Orville D. Baker, for defendant.
There is no reason apparent from an examination of this
instrnment why this sentence should be limited in its effect
when its terms are as broad as tho:-,e of other grants in the same
deed which are clearly unlimited.
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Suppose that the grantor had fully intended to give the right
to flow ns high as the grantees might desire, he could hurdly have
cxptessed that intention more clearly than he has in the ,vords
used. The language is plain and simple. A fair inference is
that he intended that should he taken as plainly. He intended
to grant all the right of flowage which he possessed. and not a
part only.
If the construction for ,vhich the plaintiff contends can he
forcibly imposed on the language here, we see no reason why
any other arbitrary nne might not be adopted as well. This
line might be a.hove or below the point at which the water was
at the time of making the deed. If we once depart from the
language of the deed and endeavor to set up a boundary which
does not exist in fact, and for which no warrant is found in the
instrument, we have the whole realm of conjecture from which
to draw a possible intention, and may select the one which best
fulfills our wishes. \Ve have no guide but our own desire.
But in construing this sentence there ii:, no need of importing any nmv matter, or of imputing to the grantor any intention
which we do not know that he had. The interpretation which
\Ve seek to have sustained does no violence to the language of'
instrument. It does not compel us to establish arbitrary bounds,
'1-vithout warrant. It does not require us to grope in the dark
for possible intentions of the grantor. It stands on the language
of the deed and invokes the fi.tmiliar rule that ordinary words
shall receive their ordinary meaning, no strong, imbstantial
reason appearing to the contrary. \Ye simply take the deed at
its word, the language being plain and unambiguous.
Deed to be construed most strongly in favor of grantees.
Veazie v. Forsaith, 7 G Maine, p. 179 ; Child v. Ficket, 4
~foine, 474; Lincoln v. Wilcle1·, 29 Maine, 182; Grant v.
Black, 53 Maine, 37G; Co. Lit. 183, a; illo1'se v. Mc1rslwll,
13 Allen, 290.
SnTING: E;\lEiff, FosTEU, !Lum.ELL, "\VnrrEHOUSE, vVISWELL,
STROUT,

JtT.

HASKELL, J. Complaint for flowage. reported to the court for
the construction of a single clause in a deed. The clause is :
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'' Also the right of tlowing the great pond." If the deed conveys
an unlimited right of flowage, the complaint is to be dismissed
with cost::;, othenvise to stand for trial. The only evidence
reported is the deed, and from that alone its tme cont-truction
must he sought.
Some of the familiar rules of constmction are, that the language of a deed must be given that interpretation which it will
best support; that wherc the meaning is doubtful it must be
construed most strongly against the grantor, provided that it so
accord with the apparent intention of the parties.
In the ease at har, the grantor conveyed the land under the
bridge, the right of flowage by the dam, and of u::1ing the water
in the pond or of drawing it through the darn, and of repairing
the dam, of booming or securiug lumber on the shores of the
pond or in the great pond above, with the right of passage on
the shores for the purpose, doing as little damage as practicable. '' Also the right of flowing the great pond." Also the
right of throwing lumber over the bank into the mill pond, and
the right of a landing place, &c.
He conveyed various rights appertaining to a mill ; land,
flowagc by the dam, use and right of repai1· of the dam, boomage
rights in the mi11 pond and in the great pond above, and the right
of flmdng the great pond. Thc~rc was a mill pond and a great
pond above. Now, the grantor having conveyed rights touching
the dam and mill pond adds, "the right to flow the great pond
above." Not au indefinite right, hut a specific right-the right
necessary and incident to the uses required by the whole g-rant.
Manifestly the parties had in mind the grant of an entirety.
Such flowage of tho great pond above as the exi~ting dam, when
in perfect order, repaired, made tight, would cause, and no
more. The parties could not have intended the construction of
a different dam, one that might ,vork destnwtion to the riparian
rights of the grantor, and flow out his land beyond what ever
had been, or so far as he knew, had ever been thought of. Had
such extraordinary flowage been contemplated by both parties,
surely the deed would have specified it. The grantor naturally
would not have suspected it, and if the grantees intended it,
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they 8hould have made their intentions known. Had they done
so, they would have been careful to have had the grant commensurate thermdth.
""\\,Te think the plain import of the grant is of u~es suited to
the conditions existing at the time the grant ,vas made, to ·wit,
of fiowage incident to the maintenance of the existing dam when
repaired, made secure and tight.
Action to 8{ancl fo1· frial.

ALlIONT

R.

PENNEY,

and another,

V8.

NEWTON

Sales.

A.

EARLJ~,

and another.

Androscoggin.

Opinion January 17, 18~5.

Exewtion.

OJicer.

Place.

.L1fortgage.

R. 8., c. 91, § l.

The court adheres to the rule that execution sales of personal property shall
be what they purport to be, public, with the property exposed for examination, so that bidders may observe and appreciate the qualities of the property
offered for sale.
Held; that a sale on execution was void by reason of non-compliance with the
law, it appearing that the officer who attempted to make the sale, being
other than the one who made the attachment, never saw the property;
never had the key to the building in which it was contained; that he took
no possession of the property other than by the plaintiffs' attorney telling
him he had possession of it; that he advertised the sale at the attorney's
office some distance from where the property was located; and that the
property was not exposed for sale, for examination or inspection; was sohl
in a lump and never delivered to the plaintiff,.;, who were the purchasers,
other than by their retaining the key.

ON REPORT.
This was an action of replevin of an engine and hoiler to which
the plaintiffs claimed title as purchasers at an execution sale and
the defendants, who were mortgagees. The judgment debtors on
the twenty-fifth day of February, 18~)0, mortgaged the prnperty
rep levied to the defendant Earle and one Edgar vV. Salisbury.
Both mortgagees resided in Rhode Island. Harris, one of the
judgment debtors, then resided in Minot. Androscoggin county ;
and Lee, the other judgment debtor, always resided in Rho11e
Island. The mortgaged property was then in Minot, and alwayt-i
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remuined in the Elame building where it was at the time of the
mortgage up to the time of the sheriff's sale. The mortgage
was recorded October rn, 1892, in the town records of the town
of Minot. At that time, Harris had removed to and reside(l
in the town of Poland. The mortgage was also recorded .Tune
14, 1893, in the town records of the town of Mechanic Falls.
In the meantime, in February, 1893, that portion of Minot in
which Harris lived, when the mortgage was given ancl in which
the property was located and that portion of Poland in which
Harris lived on June 14th, 1893, had become incorporated
within the town of Mechanic Falls. The judgment debtors
conveyed absolutely to the defendant Earle and Salisbury, June
14, 1893 ; and the grantees took possession of the property prior
to the execution sale and removed it to Mr. Earle's plaee on the
Poland side of the river.
The plaintiffs' claim was, that the property was attached
December 1, 1892, on a writ in favor of ,T. vV. Penney & Sons
against Harris and Lee, the mortgagors. This attachment was
made by filing an attested copy, etc., ,vith the town clerk of
Minot. Execution ,vas issued in said action June 5, 18D3.
The elate of the judgment was :May 11, 1893, and it appeared
that on the tenth day of June, which was within thirty days
after the rendition of judgment, the officer returned that he
seized the property replevied as the property of the within
named Ernest A. Harris and Charles F. Lee; that he gave
notice on the nineteenth day of .June of a sale to be had on the
bventy-second day of Jnne, and that on the bventy-second day
of June the articles replevied were sold to the plaintiffs for one
gross sum by the officer and the proceeds applied to the execution.
It appeared that on the tenth day of ,June the officer gave
notice of a sale of the same property to be had on the nineteenth
day of June, and in that notice described the parties as Almont
R. Penney and Samuel R. Penney as creditors and Ernest A.
Harris as debtor. Tho name of Lee did not appear in that
notice. The defendant, Earle, by his pleadings denied the title of
plaintiff-, and claimed title in himself and Salisbury.
Other facts relating to the sale of the property on the execution are stated in the opinion.
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F. 0. Pw·in,qton, for plaintiff-;.
At time of attaehment, December 1, 1892, Harris, one of
defendants, in execution, resided in Poland, Maine, and had
since May, 18~)0, when he removed. from Minot, and the mortgage under which defcndauts elaim was never recorded in
Poland, hut was recorded at Mechanic I-i'alb, June 14, 1893,
four days suh::;eqnent to seizure on execution. The plaintiffs
are entitled to judgment unles8 there has been some irregularity
in their proceedings to vitiate them, or the mortgagees' title is
hette1·.
The mortgage bears date Fehnrnry 25, 1890, and mu, first
reeordcd October rn, 1892, in a town (Minot) other than that
in which the mortgagor then ( nt time of record) re~ided. R. S.,
c. !Jl, § 1.
The question is, ·where t:drnll a mortgage be recorded, the
record of which is deferred two years and eight months from its
execution and two years and four months, at least, after mortgagor has changed his re::-iidence. The language of the statute
,~ in which the mortgagor re::;ides" must mean where he resides at
time of record. The mortgage isn't a mortgage a-, to third parties
until recorded. It would have been easy, had the legislature
wished, to have added the words ,rat the time of the cxecuti<Jn thereof," as the Kew York statute read::;. i'Resides,'' by any
fair interpretation must mean place of re~idence at time of
record. The New York case cited in ,Jones on Chattel .Mortgages
i:-:; ha::;ed on the Xew York statute and is not applicable to the
present case. In Witham v. Butterfield, G Cush. 217, the
court expresses a doubt as to the prnper place of record in a
case parallel to the one under consideration, the Massachusetts
statute being like our own in thi::. particular.
\Vhere one of two innocent people must suffer, the one guilty
of negligence shall he the one, is applicable here, and the
mortgagees. having by their negligence misled the plaintiff-;,
mnst hear the consequences. Presumably, had the mortgagees
recorded their mortgage seasonably, the plaintiffs could have
prntected themRelves hy refusing credit to the debtors (mortgagors).

170

PE~XEY V. EAI:LE.

[87

Certainly so large a mortgage, if recor<lPd, would htffc caused
plaintiffs to have taken very different steps. vVill the court
say that when one examines record::,; two years and more after a
debtor has left town, he must still continue to watch the ret'.ords
of the debtor's formal' re:-iidcncc, and may not thereafter he safp
in examining only the records of the town to ·which the debtor
has removed?
The case shffws that the sale was properly advertised. There
is no suggestion of fraud or that any unfair means were employed.
Chattels it appciars had been in same place a long time, easy of
access, near place of sale. The law does not require formality
for formality's sake, hut that justice shall he done to all. No
one made request to ~ce the chattels. The sale was open :md fair
and was analogous to the sale in Pkillip8 v. B1'0'lNI, 74 Maine,
54~). The language in BeJ'gin v. Haywa1'cl, 102 Mass. pp. 42fi
and 427, applies here and is a full an::swer to the further ol>jection suggested by defendnnts that officer should have sold each
chattel separately.

Jesse M. Libby, ..11. R. Sa1;age, and JI. lV. Oakes, with
him, for defendants.

C. J.,
~TJ.

SITTING: Pi.;TEHS,
HOUSE, WISWELL,

,VALTON, Ei\lEiff, HASKELL, WHITE-

HASKELL, J.
Replcvin of an engine and boiler. The
plaintiffo claim title under sa]p on execution, hy virtue of a
seizure made June 10, 18~)3. The defendants, hy virtue of a
mortgage properly recorded tTune 14, 18~la, hut dated February
2f>, 18~)0. The case is pre:-;entecl on the issue of property in
the dcfendnnt1, and not in the plaintiffs. They can recover only
upon proof of title. If the sale was void by reason of noncompliance with law, they must fail.
It appears that the property ,vas supposed to have been
attached on the writ and put into the possession of plaintifft-i'
attorney by giving him a key to the lmilding in which the
property was contained, one of the dehtors retaining another
key to the same.
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The officer who attempted the sale on execution was not the
same officer who is supposed to have made the attachment. He
testifies, in substance, that he never saw the property, never
had the key to the building, that he took no po:5session of the
property other than hy the plaintiffs' attorney telling him that
he had posse::,;sion of it. He advertised the sale at the attorney';:,;
office, some distance from where the property was located. The
property was not exposed for sale, for examination or inspection, was sold in a lump, and never delivered to the plaintjffs,
who were the purchaser:;;, other than by their retaining the key.
i'The general rule is, that the sale of personal property by
an officer on execution must be had where the property is
situated, or so near, that those present at the sale can examine
it." Lawry v. Ell-/s, 85 Maine, 500. , There may be exceptions,
as in Phillips v. Bi'own, 7 4 Maine, 549. There a barn was
sold during ii an inclement season of the year." This sale was
in June. There the property was itself open to inspection by
all observers who might go near it. Here it was locked up in
a building where no one might see it without its being exposed
to view. It was not exposed, nor offered to be exposed, so far
as the case shows. It should have been. No good reason
appears why the sale was not had on the premises. It is best
to hold to a rigorous rule, that such sales shall he what they
purport to be, public, with the property exposed for examination,
so that bidders may observe and appreciate the qualities of the
property offered.
Other questions are presented that are unnecessary to consider.
The defendants may have mistaken the proper place for recording their mortgage in the first instance, but it appears to have
been an honest mortgage, and the equities are strongly in their
favor. *
Jitdgment for defendants and fo1· return.

* By an act approved February 21, 1895, amending R. S., c. 91, § 1, it is provided that
chattel mortgages shall be recorded in the town where the mortgagor resides ·' when the
mortgage is given." Stat. 1895, c. 39.
REronTER OF DECISIONS.
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MARION

E.

MITCHELL,

Piscataquis.
Action.

pl'o mni, vs.

ANNETTE

E. CnA~F..

Opinion .January 21, 18%.

Amendment.

Dog.

Keeper.

R. S., c. 30, § 1.

A declaration in the common laY\T form, in nn action of trespass against the
keeper of a dog for injuries caused by such dog, is amendable by adding
an averment thereto th:it the action is brought under the statute which
allows the recovery of double damages for such injury.
A person may be liable for an injury caused by a dog which is kept by such
person without the consent and against the wishes of the owner of the
dog.

ON

EXCEPTIONS.

This ,vas an action of trespass to recover damage::; caused to
the plaintiff by the bite of a dog, of which the defendant was
alleged to be the owner and keeper in the first count, and keeper
in the second count of the declaration.
After the jury had been impanelled and before the l>~ginning
of the trial, the plaintiff obtained leave against the objection of
the defendant, to amend the writ by in~erting a third count,
similar to the second and declaring upon the statute, R. S., c.
30, § 1. The defendant took exceptions to the granting the
amendment.
( Amended Declaration.) Also for that the said defendant,
at said Milo, on the sixteenth day of ,July, A. D. 1891, was the
keeper of a large dog, and on the said sixteenth day of ,July
aforesaid, the defendant's said dog assaulted the plaintiff; hit
her and scratched her, tore and lacerated the plaintiff's ear so
that it has been badly swollen and inflamed ever t-iince, impairing
the plaintiff's hearing, and disfiguring the plaintiff's ear forever:
and the assault of the said defendant's dog aforesaid, gave the
plaintiff a severe nervous shock, so that she is unable to control
her nerves, but jtimps and cries out in her sleep and is unable
to control herself when awake hut is afmicl of being bitten by
dogs, and will run and scream ,vhen a dog goes toward her even
in a playful manner; and said plaintiff has been by the assault
of said defendant's dog disfigured for life; has had her hearing
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impaired if not destroyed, and has been subjected and is now
subjeeted to great pain and suffering and great nervous distress
and suffering; whereby and by force of the statutes in such case
made and provided, an action hath accmed to the plaintiff to
have and recover of said defendant double the amount of damages
done as aforesaid, to the damage of said plaintiff ( as she says)
the sum of two thousand dollars . . . .
After the verdict which was for the plaintiff, the defendant
also took exceptions to various portions of the charge to the
jury, among which are the following :
1
~ Negligence is not an element in thi::; case, because, hmvever
careful an owner of a dog might be, if the clog did injury, the
o-wner or keeper would be liable, and however gross negligence
m·ight be attributable to the owner or keeper of a dog, it would
not add to the liability of such owner . . . .
~~It is only necessary in this action for the plaintiff, taking upon
herself' the burden of proof, to satisfy you by a preponderance
of testimony of the truth of two propositions. :First, either that
the defendant was the m,rner or keeper of the dog that did the
injury. and, second, that the injury was done . . . .
Now, I have said to you that either the owner or the keeper
would he liable. In this action there nre three counts, as it js
called, in the declaration; in one of thm,e counts the plaintiff
declares against the defendant as the mvner nnd keeper; in the
other two counts she declares against the defendant as the
keeper. Now this statute is a penal statute to a certain extent,
and must he construed strictly. Inasmuch as the pla.intiff hai:, alleged in one count that the defendant is the <nvner and keeper,
to entitle her to a verdict under that count she must prove to
your satisfaction that the defendant was both ffle owner and
keeper; and in the other hvo counts inasmuch as she has alleged
against the defendant that the defendant was the keeper, she
must satisfy you by a preponderance of the testimony that the
defendant wns the keeper of the dog. That is, the two propositions under the statute and under this writ which the plaintiff
must satisfy youf of, are these ; that at the time of the alleged
injury the defendant was either the owner and keeper or the
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keeper. If the owner alone on tho IGth day of ,July, 1891, and
not the keeper, this wouldn't satis(y the allega~ions in the \Yrit.
This ni.ight have been different under different declarations; hut
in this particular case the plaintiff mrn'.it satisfy you, I say, either
that the ·defendant was both owner and keeper upon the one
hand, 01· simply keeper upon the other hand; being owner alone
and not the keeper wouldn't be sufficient; being keeper alone
and not the owner would be sufficient.. . . .
~~ A keeper of a dog is the person who has the care of the dog,
-who has ~he custody of the <log, who has its control. It
is not sufficient,-to take this partieular case,-that the dog
was at the house in which the defendant was living at the time
of this affair, hecanf-le the dog might have happened there;
it might have followed its keeper there, or its owner, or its
owner and keeper. It might have been called there hy some
member of the household for the moment, for the purpose of
entertaining some member of the household hy its tricks. But
if a dog is enticed to the house of a person, there to he kept for
a particular purpose, even for a short time, that per::-;on might
become the keeper of the dog. . . .
1
• If you
are riot sati::-;fied by a simple preponderance of the
testimony ,-and the amount of that and the effect of it you are
to determine as I have frequently explained to you, gentlemen;
- i f you are not satisfied that Mrs. Chase was the owner and
keeper upon the 16th day of ,July, 18~) 1, then upon thnt proposition the plaintiff fails, and you come to the next proposition
in the case, which is : Was Mrs. Chase on the sixteenth day of
.July, 1891, the keeper of the dog? That is, the person ,vho ut
that time, for some period, either with the knowledge :ind consent of the real owner, or without, who had the care, the control
or cm~tody of the dog. And if such keeper, whether owner or
not, then she is just as much liable as if owner . . . .
1
~ ,vho was the keeper of the dog?
If Mr. Buswell was the
owner of the dog, hut still for the purpose of protection, or for
any other reason, Mrs. Chase had obtained the consent of
Buswell to keep the dog on her premises,-by that I do not
mean continually, of course, upon her premises,-hut to make
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the home of the clog upon her premises, then she would be the
keeper of the dog und liable for any injury that the dog committed.''

.I. B. Peak.~ and .1lf. TV. 1lfr:Intosh, for plaintiff.
Amendment: As to common ln,v liabilities, counsel cited:
Van Leuven v. Lyke, 1 N. Y. 515, quoted in 44 Maine, 330;
Earle v. Viw, Alstine, 8 Barb. G30. (Pleading) : 1 Chit. Pl.
2d Am. Ed. p. 359; Smith v. J.11.ontgomery, 52 .Maine, 178;
jJfitchell v. Clapp, 12 Cush. 278; IIw.:sey v. Iling, 83 Mafr1c,
5G8 ; Reed v . .1.Vortl{field, 13 Pick. D4; Glade v. 1:Vorthinyton,
12 Piek. 571; W01·ste1· v. Canal Bridge, 1G Pick. 541.
Amendment allowable as matter of form: Barter v. Mm-tin, 5
.:\faine, 78; Ii:ellogy v. J{i1n}mll, 142 MaHs. 124; Lorin,q v.
Proct01·, 2G Maine, 18; B1·eiue1· v. East .Machias, 27 Maine,
489; ( other amendment8) .ilfc Vicke1· v. Beedy, 31 Maine, 314;
Rand v. TVebbe1·, 64 Maine, !Dl; Pullen v. IIutchin.,;on,. 25
Maine, 249; Steward v. lValke1·, 58 Maine, 304; Merrill v.
Curti8, 57 Maine, 152; Page Y. Dm~fol'th, 53 Maine, 17 4;
llm·vey v. Cutts, 51 Maine, G07; Walker v. Fletclze1·, 74 i\faine,
142; Dodge v. Hw;Jtell, (>H Maine, 42H; .1."licFculden v. I-Ieu·ett,
78 Maine, 24; ICelly v. Bmgg, 7G ..Maine, 207; Place v. Brann,
77 Maine, 342. R. S., c. 82, § 10 .
.Henry lbtd.-;on ancl G. lV. Howe, for defendant.
Plaintiff waived stutnte remedy by bringing uetion at common
law. Oliver's Pree. 4th Ed. 1185-G; Suth. Stat. Construction,
§ 358 and cnses; Reed v. Davis, 8 Piek, .514; Bay City R.R.
Co. v. Au.-;tin, 21 Mich. 3fl0; 2nd, Inst. 200; Comyn'~ Dig.
( action upon statute) p. 322, 4th Ed. i~ C"; Palmer v. York
Bank 18 Maine, lGG; Pierce v. Conant, 25 Mairw, 3G; 111.w,on
v. Waite, l Pick. 452; I-Iobb8 v. Staples, rn Maine, 219;
Heald v. Weston, 2 Maine, r348 ; Bm·tm· v. J11.cn·tin, 5 Maine,
78; Bayard v. Sniith, 17 vYernl. 88; Smith v . .J.1foore, n Maine,
274; Peabody v. Hoyt, 10 Mass. 38. Amendment allows
double damages in place of single damages at common law .
.Exceptions : A person cannot he keeper of a dog unless the
dog is lawfully in possession of such keeper; und in order to he
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lawfully in possession of :mch keeper a dog must he kept hy
sueh person either with the knowledge or consent of the owner.
A person cannot he said to he the keeper of a dog that docs not
either have the consent of the owner to keep it, or keeps it with
the knowledge of the owner. There must he some consent.
The instruction to the jury, the person who at that time, for
some period, either with the knowledge and consent of the real
owner, or without, had the care, control or custody of the dog,·,
was not in conformity with the law.
ii

SITTING:
STROUT,

Pr•~TEns, C .•J., E2\II1◄mY,

·F'osTirn,

"\Vn1TEIIOUSE,

J.T.

PETERS. C.

J.

This is an action of trespass for injuries suffered by a child from the result of an attack upon her by an
enraged dog: the original declaration containing two counts in
which it was charged that the defendant was at the time of the
attiwk the owner or keeper of the <log. Objection was tnkPn to
the allowance hy the court of an amendment hy adding a third
count containing the substance of either of the original counts
with the words appended thereto, and not in the original counts,
as follows : i i "\Vhcreby and by force of the statute in such case
made and provided an action hath accrned to the plaintiff to
have and recover of the defendant double the amount of damages
done as aforesaid.''
There is no douht that the action is remedial and not penal
in the technical sense, and that the declaration is amendable, if
an amendment he considered desirable for a fuller statement of
the plaintiff's claims in the case. The form of the action indicated the intention of the pleader to institute an action under
the statute which allows donhle damages.
Detached portions of the judge's charge are grouped together
in an irregular way in the hill of exceptions, in the main
unquestionably favorable to the defendant, and we do not understand by the defendant's brief that uny objection is urged
against these sayings or rulings of the court, excepting
that complaint is made of the remark by the judge that
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the defendant might he regarded as the keeper of another
person's clog so as to establish her liability under the
statute referred to, even though she might be keeping the dog
without the owner's consent. It seems the defendant set up the
contention that, although formerly the owner of the dog, she
had prior to the injury complained of sold him to another person,
and that, if she harbored the dog after the sale, it was without
the owner's consent.
e think such an instruction would be
unobjectionable. If the dog persisted in returning to his former
mistress and she al lowed him to remain, she would become his
keeper for the time being. One may be in the wrongful possession of a dog and still be his keeper. The question was
whether a keeper or not and not whether a rightful keeper. A
person might even steal a dog and become his keeper. The fact
relied on would he a legitimate piece of evidence bearing on the
h,sue whether she was really the dog's keeper or not.
Exceptions over'l'uled.

,v

BESSIE

l.

GRINDLE

Hancock.
Life Insurance.

vs.

YoRK lVluTUAL Arn AssocrATION.

Opinion ,January 22, 1895.

Payment.

Action. Presumption as tu Funds. Stat. 1889,
c. 287, § 6.
In the trial of an action against a life-insurance company organized on the
assessment plan, brought by a person entitled to a benefit in consequence of
the death of a member of such company, the burden is not on the plaintiff,
in order to sustain his action on the policy or certificate ot'insura~ce, to show
that the company is in possession of funds sufficient to pay his claim it appearing that the company is required by its charter and by-laws to assess its
members on th~ occurrence of the death of' any one of them, and to keep on
hand an emergency fund collected from annual dues and also a general
reserved fund to be derived by the company from several various sources,
facts which raise a presumption of sufficient resources or funds.
ON MOTION AND EXCEPTIONS.

This was an action by the plaintiff upon a certificate of insurance, in the sum of two thousand dollars, issued by the defendant
association, May 31st, 1892~ upon the life of Forest A. Grindle.
VOL. LXXXVII.
12
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The certificate was issued under what is known as the cluh
plan, whereby one-half of the benefit in the event of the death
of the member was to be paid to certain persons, or the survivors
of them, named in the certificate and the other half to his wife,
the plaintiff, who was named in the certificate as the beneficiary.
The plaintiff brought the action to recover of the defendant
association the one-lrnlf of the benefit vvhich was to he paid to
her, under the terms of the certificate, in the event of her hushand's death, viz., the sum of $1000 and interest from the time
when it should have been paid.
The defendant association answered the snit in its brief
statement that the certificate ,vas nnll and void because, as wa~
alleged, certain answers of the deceased in his application for
the insurance were false. The trial proceeded on this issue,
raised by the defendant, that there was no liability whntever as
the certificate was void
After the presiding justice had given instructions upon the
questions raised in the trial upon the issue of the validity of the
certificate, and wns instructing the jury as to their verdict, in
cnse they found the certificate valid under the evidence and the
instructions given, the defendant's counsel requested the followinoinstruction:--.
C
tt If the plaintiff is entitled to recover under the evidence, it
i..., incumbent upon her to prove the amount of damages she i:-entitled to; and as it is provided by the certificate that the
nmount to he paid, if the certificate i:-i valid, is to depend upon
the amount received hy the defendant from one death assessment
less twenty ( 20) per cent, . . . and as no evidence has been
offered of the amount received or that might be received from
one death assessment by the defendant, I instruct you that the
plaintiff is entitled to no more than nominal damages.
tt 2. If the plaintiff is entitled to recover, no evidence of the
(lamage sustained having been offered except the certificate, I
instruct you as a matter of law, that the plaintiff is entitled to
nominal damages only. i,
These instructions were refused, and the presiding justice
instructed the jury as follows :
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f(I instruct you, that the amount which the plaintiff would l)e
entitled to recover under this certificate will be one.half the henefit
therein named, and the benefit therein named is $2000, so that
she will be entitled to recover, if she is entitled to recover, onehalf thereof, or one thousand dollars, together with interest
from and after the expiration of ninety days from the filing of •
the proofs of the loss."
To the refusal to give the instructions reque~ted, and to tho.
instructions given, the defendant excepted.
The jury returned a verdict for the plaintiff of $1062.00. The
defendant after verdict also filed a general motion for u new trial.

A. W. Iling and E. E. Olrnse, for plaintiff.
J. 0. Bradbm·y and G. F. Haley, for defendant.
Counsel cited: Curtis v. lJiut. Ben. Life Co. 48 Conn. 98;
E,qgleston v. Cent. Mut. Life Asssoc. 18 Fed. Rep. 14; Sniith
v. Gov. Mut. Ben. Assoc. 24 Fed. Rep. 685; lJ,fut. Acc. Assoc.
v. Tuggle, 39 Ill. App. 509.
SITTING:

vv1swE1..L,

PETERS,

C. ,J.,

WALTON, EMERY, WHITEHOUSE,

,TJ.

PETERS, C. J.
The plaintiff claims one thousand dollars as
due her on a certificate of insurance granted upon the life of her
husband by the defendant company. The case was tried to the·
jury, under the general issue, upon the important question
whether the certificate was or not obtained from the company
by the fraudulent representations of the husband.
At the close of the evidence, without previous notice or
intimation that the point would be raised, the counsel for the
company asked for a set of instructions the point of which was
that the plaintiff could not maintain the action, or at any rate
maintain it for more than nominal damages, because no proof
had been adduced that any assessment had been made producing funds with which to pay the loss, and that there was no
proof that in any other way the company had any funds for
such purpose. And the company now contends that the burden
of proof was on the plaintiff to show these facts. The presiding
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justice ruled, however, and we think correctly, that the plaintiff
could maintain her case, on this point, upon the presumption
that the company was in possession of sufficient funds, and that
the burden was on the company to show the contrary if the
contrary were true. State v. Oltu'rcltal, 25 Maine, 30G.
The certificate or policy under which the plaintiff asserts her
claim is not exclusively on the so-called assessment plan, hut
there are other features combined with that principle. The
promise of the certificate is not merely that the company will
upon the death of a member assess so much on the surviving
members, and collect and pay over the money collected to the
beneficiary. There is much more than that to it. The promise
is unconditional on the inside and outside of the policy. On
the buck of the same are printed these words: All claims are
payable within ninety days after due notice and proof of death.''
On it;; inside is written and printed that the: i i Association will
within ninety days after receipt of satisfactory proof of said
death pay to [the beneficiary] one-half of the henefit herein
named," the whole sum named being two thousand dollars.
There are several good grounds for supposing the compnny
to have funds, if it does its duty. Its charter and by-laws
provide that an assessment shall he made on the occurrence of
each death in order to provide the association with means to
enable it to pay its losses, and the responsibility for the collection of assessments must be on the company and not on the
beneficiary. Besides assessments and rlues, four dollars are
annually payable by each member for the creation of an
emergency fund, and forfeitures are ulso provided for to enure
to the benefit of the company and add to its funds. vVe quote
a by--law which would also indicate the probable possession of
funds:
Section 1. Not less than twenty per cent of all moneys
collected on assessments levied to meet death and disability
benefits shall he deducted and invested in accordance with
section six of an act relating to life and casualty insurance on
the assessment plan, approved March 1st, 1889, and shall only
be used to meet death and disability claims whenever it would
ii

ii
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he deemed necessary by the hoard of directors to collect more
than six assessments to meet such cluims in any one year. After
March 5th, 1899, the income of said fund shall he equitably
divided among certificate holders."
The act of 1889, above referred to, requires every company
whieh is organized on the assessment plan to have on hand an
amount of funds equal to ·what would be one assessment on all
its members.
1\r e are aware that there are differences among courts as to
the remedies most appropriate for the collection of claims against
a company of a mutual and asses::mble character, and a considerable question has been whether the proceeding should he one
in la ,v 01· in equity. vVe feel clear, hcnvever, that on such a
policy as this is, an action at law is a proper though perhaps
not an exclusive remedy to recover a loss, although a resort to
equity might be necessary to collect the legal judgment after it
has been obtained. These views are fully supported hy several
cases and especially by the case of U. S . .1..l1ut. Accident Assocz'ation v. Barry, 131 U. S. 60.
The correctness of the verdict upon the facts is doubtful, hut
we think it better stand.
1-lfotion and exceptfons overruled.

SHELDON REED V,"l, WILLIAM

E.

KNIGHTS.

SAME V<'-1. SAME.

Somerset.
Deed.

Opinion ,January 23, 1895.

Description.

Caveat Clause.

Quitclaim.

The description in a deed, by metes and bounds, was as follows: "Commencing on the east line of the road leading from Skowhegan to Madison Mills
at the southwest corner of land of Alvin Smith [a point admitted]; thence
east on said Smith's south line and south line of N. Blanchard to the southeast corner of said Blanchard's land [a point not in dispute]; then~e south
to Charles Baker's north line [a point not in dispute]; thence west," &c., to
the place of beginning. It was contended by the defendant that the call,
"thence south to Charles Baker's north line" meant southeast to said
11aker's northeast corner, thereby including a small triangle of land, the
premises in dispute. at the east end of the lot described.
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Held; that the description is plain, unambiguous, by courses and to monuments; that Baker's north line is a monument, the co11rse running to it
specific, south, and therefore the triangle is not embraced in the description.
Also, that a caveat clause at the encl of the above description, "Meaning to
convey the north half of Dean Reed farm," standing alone, did not enlarge
the specific grant.
The defendant for further claim or title relied on a quitclaim deed of all the
right, title and interest of the plaintiff's grantor delivered and recorded in
1881. It appeared that plaintiff's grantor had previously conveyed the same
to the plaintiff in 1875 by warranty deed, recorded in 1893.
Held; that no title passed to the defendant by the quitclaim, because his
grantor had none to part with, notwithstanding the plaintiff's deed of warranty was not recorded until after defendant's quitclaim.

ON REPORT.
These were two actions, one being a reul action and the other
trespass q. c., in which the plaintiff claimed title to a small
triangle containing about three acres, lying at the east end and
adjoining the defendant's land in Madison, Somert'iet county.
Plea, general issue. Both cases were submitted to the l~nv
court, upon so much of the testimony as might be found competent and admissible, to render such judgment as the legal
rights of the parties required.
The defendcnt testified, subject to objection, that at the time
he purchn.sed his lund of the plaintiff, including that adjoining
the disputed strip, the title to which was not contrnverted, the
plaintiff told him that the land run east as far as Baker's, und
that the fence on the east end was the east line. This conversation was not upon the premises. The case appears in the
opinion.

E. N. _lJferrill and G. W. Gower, for plaintiff.
E. F. Danforth and S. W. Gould, S. J. and L. L. Waltrm,
with them, for defendant.
Plaintiff estopped by his statements to defendant. Louks
v. Il'enniston, 50 Vt. 116; Hendrfrks v. Il'elly, G4 Ala. 388;
Woodwm·d v. Tudor, 81 Penn. St. 382; Ruthe1fo1·d v. 1 1racy,
48 Mo. 325; Bi,qelow v. Foss, 5H Majne 162.
In starting from Blanchard's southeast corner the monument
to be reached to the south is the Charle:, Baker lnnd. It is
familiar law that monuments govern courses and distances. The
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point on the Baker line nearest from the Blanchard corner is the
northeast corner of the Baker land, and is forty-six rods and
fifteen links, while in running due south it takes forty-seven
rods and three links to reach the Baker land.
vVhere in the descl'iption of a tract of land, an nscertnine<l or
natural object is called for, the same must be reached by one
straight line, irrespective of course or distance; and when such
ascertained and natural o~ject is of an extensive character, such
as another trnct of land, a river, or a swamp, this line must he
run to the nearest point in such object. Oa,mpbell v. Branch,
4 Jones (N. C.), L. 313; Sprnel-v. Davenpm·t, 1 same, 203.
Construing the deed according to the manifest intention of
the parties and in case of doubt most strongly against the
grantor and harmonizing all the circumstances and acts of the
parties, including the 1'3tatements made by plaintiff to defendant,
it seems clear that the easterly line of the plaintiff's deed to
defendant runs from Blanchard's southeast corner to Chu.des
Baker's northeast corner. Wortkington v. I--Iylyer, 4 .Muss.
195; He1'rick v. I-Iopkins, 23 Maine, 217.
Defendant having no kno,vledge of the other deed from ebster
Reed to plaintiff, having obtained the quitclaim deed on December, 1881, and recorded at that time, holds the territory against
plaintiff's deed of prior date but of later record. Dow v.
W!titney, 147 J\,Iass. 1.

,v

S1TTING : PETEns,
"\\TISWELL,

c.

J.,

vv ALTON,

HASKELL,

"T

n1TEHousE-,

'-TJ.

HAsirnLL, '-J. Report. Writ of entry and trespass quare
elaw•w,m,. Plea, the general issue, in both cases. The declaration in the writ of entry admits defendant'::, possession, and
nul disseisin is a good defense to the action, until the
plaintiff shows that the possession i:5 rightfully his. This he
attempts to do by showing legal title in himself. He reads in
evidence several warranty deeds to himself that show him to be
the legal owner of all the land demanded, at least on January
18, 1893, prior to the date of his writ in September following;
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so that. unless the defendant shows an earliel' title in himself,
the plaintiff must prevail.
Defendant reads in evidence a warranty deed from the plaintiff to the defendant and 'his son of a part of the demanded
premises, and contends that it eonveys the whole of' the same;
but the contention is not sound. The description is by metes
and bounds: '' Commencing on the east line of the road leading
from Skowhegan to Madison Mills, at the southwest corner of
landof'Alvin Smith [a point admitted], thence east on said
Smith's south line and south line of N. Blanchard to the southeast corner of said Blanchard's land [ a point not in dispute J,
thence south to Charles Baker's north line [ a point not in dispute J, thence west," &c., to the place of beginning. It is
contended that the call, '' thence south to Charles Baker'8 north
line," means southeast to Baker's northeast corner, thereby
including a small triangle of land, here in dispute. The
description i8 plain, unambiguous, by courses and to monumerits.
Bakt!r's north line is a monument. The course-running to it is
specific, south. The point in Bakees north line is made certain
by the course that reaches it. Now south means south, not
southeast nor southwest when other calls in the deed do not
control, to make it so. Fo8ter v. Foss, 77 Maine, 279.
But it is s~ticl that there is a caveat clause at the end of the
description: "Meaning to convey the north half of Dean Reed
farm, so-called, as situated on the east side of~aid road, containing thirty-five acres, more or le:ss, and being the same
premises conveyed to me by "\\rebster Reed," &c. Now that
deed refers for description to a deed from one Palmer. That
deed says: "Easterly to land of Sheldon Reed [the plaintiff],
thence northerly and westerly by land of Sheldon Reed to land of
Quincy Blanchard," the point where the disputed line begins to
nm south. The easterly line in that deed is uncertain. It is
described, northerly and westerly, not northwest, but two
courses by land of plaintiff; so the fair inference is that the
plaintiff, in his grant to the defendant, meant to make a straight
line on t~e east encl of the Jot, that may have been uncertain, as
the evidence shows that a crooked brush fence once existed on
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it, or near it. He meant to convey, a perfedly shaped rectangular lot, and did so in term:-:. The words, '' Meaning to convey
the north half of Dean Reed form," standing alone, cannot
enlarge the specific grant. Bl'own
Heard, 85 Maine, 294.
Taken in connection with the context, they show no intention
to have done so.
Plaintiff's declarations at the time he gave the deed, which are
denied, cannot affect the result. Stubb.-; v. Pratt, 85 :Maine,
429 ; Ame8 v. Hilton, 70 Maine, 3G.
But defendant reads in evidence a quitclaim deed from plaintiff :s grantor, dated in 1881, claimed to cover the locus in dispute.
Suppose it docs. Plaintiff's grantor had previously conveyed
the same to plaintiff in 187.5 by warranty deed, recorded in
18H3, and defendant's quitclaim therefore passed no title tu him,
for the grantor had none to part with; and the fact that plaintiff's
deed was not recorded makes no difference. Had defendant's
deed heen a warranty, it would have been otherwise. Walker
v. Lincoln, 45 Maine, G7; Coe v. P~rsonsUnknoum, 43 Maine,
432; Johnson v. Merithew, 80 Maine, 114.
Judgnient for pla inti.ff, in the 'Writ of enlr!J, fo1·
the triangular lot in dispute; and for one dollar
damage.., in t/ze action of trespass.

v.

GEORGE

H. M.

EDWIN

Knox.
Injunction Boncl.

and other8,
vs.
H. BowEHS, und others.
BARHETT,

Opinion, .January 23, 1895.
Damages.

Counsel Fees.

R. S., c. 77, § 32.

In an action up:rn an injunction boncl conditioned to pay all damages sustained
if the injunction is finally dissolved, helcl. that this was not the bond prescribed by statute (H. S., c. 77, § 32) but is a binding obligation according
to its terms.
Damages within the meaning of the bond are pecuniary losses arising from
the restraint imposed by the injunction, and not expenditures for counsel
fees in the defense of the injunction suit..
Tliiirston v. Haskell, 81 Maine, 303, affirmed.

ON

REPORT.
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The case is sfa1ted in the opinion.

C. E. arul A. 8. Littlefield, for p1aintif[-;.
Plaintiff., arn entitled a8 damages to the expenses incurred by
them for counoe] fees; first, upon the motion to dissolve the
temporary injunction; and second upon the hearing before the
law court. or more properly, the continuation of the hearing,
hefore the law court, on the motion to dissolve the temporary
injunction. The right of the p]aintiffa to danrnges aecrues only
at the termination of the final hearing; and as the iE1sue upon the
motion to dissolve the temporary injunction, and the only issue
involved in the hil1 at the final hearing, ure identical, it would
seem that the language of the bond clearly gives the right to recover for all counsel fees incurred in both hearings, or in the
continued hearing on the ·motion to dissolve.
Counsel cited: Am. & Eng. Ency. Vol. 10 p, 99H; Andrew;,;
v. Glenville Woolen Co. 50 N. Y. 282.
The fact that the iosnes ipvo]ved, in the motion to dissolve and
the final hearing were illentical, and that the final hearing
was neces8ary in order to he rid of the injunction, and involved
no other issue, should be borne in mind in an examination of the
authorities, because in every case where it appenr8 that the final
hearing wa8 necessary for the sole purpose of getting rid of the
injunction, the courts have al way~ held that counsel fees incuned
in that hearing are recoverable under an injunction bond. This distinction is noticed in Disbrow v. Garcia, ,52 N. Y. G54; Newton
v. Russell, 87 N. Y. 527; _Edwards v. Bowdine, 11 P:tige, 224;
Coc!min v. Jacl,•wn, 24 N. Y. lOD. Counsel also cited: Rice v.
Oouk, 92 Cal. 144; O1·eek v. 11lc.1.1fanus 32 Pac. Rep. G75;
Lincl;-;ey v. Parker, 142 Mas~. 582. 'T!wJ"ston v. Haskell, 81
Maine, 303, turns upon the point that no effort was made to get
rid of the temporary injunction, and that therefore nothing
appeared to show that the plaintiffa had sustained any damage
by the temporary injunction.
JV. H. Fogle1·, for defendant.

C. J., '"\VALTON, F:ivrniff,
JJ.

SITTING: PETERS,
IIOUSE, 'i\TISWELL,

HASliELL, vVnITE-
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HASKELL, l.
The municipal officers of Rockport had been
enjoined, pending suit, upon hond filed, from constructing a
sidewalk across the plaintiff's lawn, claimed to he within the
limits of a street. The defendants moved that the injunction be
dissolved, and the justice who heard the motion, declined to act
upon the motion until final hearing on the hill. On final hearing the bill waE, dismissed. The present action is upon the bond.
Damages are claimed for the expenditure incurred on motion to
dissolve and on final hearing, upon the ground that further
hearing upon motion to dissolve was adjourned to the final
hearing on the bill.
The condition of the bond is, that plaintiff shall pay all
damages sustained 11 if said injunction is finally dissolved." The
statute required the condition to be, 11 to pay all damages and
costs caused thereby, if he is finally not entitled to such injunction, unless a single justice, on motion to dissolve the same and
hearing on the merit::, thereof, refuses to dissolve it." R. S., c.
77,§32.
The bond filed was not a statute bond, but, nevertheless, a
binding obligation according to its terms. It enabled the
plaintiff to procure his injunction, and there is no reaE-on why he
should not respond to the condition he voluntarily entered into
as a pre~requisite in that behalf.
The condition calls for the payment of all damages sustained,
not including costi:;, if the injunction he finally dissolved: and it
has been disHolved by a dism..i._ssal of the hill. The only question,
then, is to assess the damages. The <;nly damages shown are
the defendants' expenditure for counsel fees in the suit. Are
thmm damages within the meaning of the bond? vVe think not.
Damages mean pecuniary loss arising from the restraint imposed
hy the injunction, not the expenditure in the defense of the suit.
This is the doctrine of Tlrnrston v. IIcrnkell, 81 Maine, 303. It
is not an open question in this state. The object of the bill was
a permanent injunction. The expenditure was incurred in
resisting the prayer of the bill -in defending the suit. This is
not damages within tho meaning of the bond. No damages have
been shown, therefore there is no breach of the condition of the
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bond. Had the bond been a statute bond, and had the injunction been dissolved on motion, either in whole or in part, and
had it restrained action other than that sought by the prayer of
the bill, the case might have been different; but of this, we have
no occasion to express any opinion.
Plaintiff.-; nonsui't.

ALBERT

Knox.

M. Rrcn

'Vs. C1TY OF RocKLAND.

Opinion January 23, 1895.

Way. Defect. Notice. Ojficer. Se1·vant. R. S., c. 18, § 80.
In an action to recuver damages for perisonal injuries caused by a defective
street, it appeared that the defect was created by a servant of the city. Held;
that he was not such an officer of the city as the statute requires should have
notice of the defect in order to make the city liable on account of it.

ON

REPORT.

This was an action against tlrn city of Rockland to recover
damages for an injury received by reason of a defect in the
high way in said city.
The only question as stipulated in the report, was whether or
not the city of Rockland had such notice of the alleged defect as
would entitle the plaintiff to recover.
The defect complained of was a pile of ice and snow about two
feet high within the limits of the street and near a cntch-basin.
It was not cluimed that either of the municipal officers, or the
road commissioners, had been given any actual notice of the
existence of the defect.
The plaintiff claimed that the defect was created by a servant
and agent of the city, a foreman under the road commissioners,
and that, for that reason, the faet of the existence of the alleged
defect was known to the defendant and they had no occasion for
notice thereof. It was admitted that Mr. Simmons was the sole
foreman employed hy the road commissioners of Rockland, and
was instructed_ by them to keep the roads broken out and the
sidmvalks shoveled off within the limits 1-vhere the accident
occurred. From this admission the plaintiff claimed that, when
he was clearing away the sidewalk and the catch-basin, and
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leaving the pile of ice and snow in the street, he was not only in
the employ of the road commissioners and the city of Rockland,
but was acting under their express instruction~.

C. E. and A. S. Littlefield, for plaintiff.
Counsel cited: Holtne.~ v. Pa1·is, 75 Maine, 55!::l; Buck v.
Biddeford, 82 Maine, 433 ; and commented on them and the
authorities therein cited and approved. This act of the foreman
was the act of the street commissioners, and the act of the city,
nnd constituted all the notice that was necessary of the existence
of the defect. Couns~l also cited: Monies v. Lynn, lH) Mass.
273; Hinckle!! v. Sorner8et, 145 Mass. 32G; Stoddard v. Winchester, 157 Mass. 567; lVilson v. Troy, 135 N. Y. %.

W. R. Prescott, city solicitor, for defendant.
The case discloses facts differing from cases cited by plaintiff.
The snmv was the prime cam;e of the injury. The snow fell into
thP street :rnd upon the sidewalk in Rockland as it does everywhere
else, and none of the city officers caused it to fall, there was no active
agency on the part of the city in placing the snow where it fe11.
An employee of the city in removing ·what was lega11y in the
street made a cause which might or might not by subsequent
freezing produce a defect. There is no evidence that the road
conunissioners had notice or knowledge of the defect causing the
accident. And there is nothing in the evidence that warrants
the conclusion that even Mr. Simmons had any knowledge that
any hard pile of snow existed at the time of the accident.
Counsel cited: 81nptlt v. Bangor, 72 Maine, 252.
SITTING: PETERS, C. J.,
WmTEHousE, vV1swELL, JJ.

WALTON,

E1mrnY,

HASKELL,

HASKELL, J. Action for damages sustained from a defective
street. It appears that a servant of the city, in cleaning the
sidewalks of a Sunday morning, in a 11 little drizzling rain," left
a pile of snow in the street a couple of feet high that later in the
day began to freeze, and on Monday became frozen hard. ThiR
was the defect complained of, and the only question presented
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is, whether defendant had such notice of the defect as the statute
requires.
The man who shoveled the snow was not such officer of the
city as the statute requires to have had at least twenty-four
hours' notice of the defect heforc the accident. But it is eontended by the plaintiff that the defect was created by an
employee of the city, in the discharge of his duty in the repair of
streets under the road commissioners, and, therefore, no further
notice to the city is required under the doctrine ofl-Iolmes v.
Pari..,, 75 Maine, 559, and Buck v. Biddeford, 82 Maine 433.
In the first case, the highway surveyor, and in the other, the
street commissioner, officers to whom notice of a defect may be
given, create<l the defects, respectively; and both cases hold that
no other notice i::i necessary. Neither of these cases apply to
the case at bar. Here a servant of the city, not a person whose
notice of a defect is necessary to charge the city, as in the cases
above cited, created the supposed defect. No officer of the city
knew of it, and the city cannot be held chargeable for it.
Plaintiff nonsuit.

SA:\IUEL

P.

81\HTH

York.

vs.

CALII◄'OHNIA INSURANCE COMPANY.

Opinion January 25, 1895.

Exceptions. Insurance. Arbitration. Waice1·. Stat. 1881, c. 82, § 69.
Exceptions to the admission or exclusion of testimony cannot be considered
by the law court unless enough of the case be stated to show whether the
exceptions are material or not.
In the trial of an action to recover for a loss sustained under a fire-insurance
policy which contains an arbitration clause, in this case valid and binding
on the parties because the insurance was effected by a Massachusetts policy
on goods situated in that commonwealth when insured as wen as when
destroyed by fire, it could not properly be ruled, as a matter of law, that the
agreement of arbitration was waived in this state by the company for the
reason that it gave no notice until the expiration of about nine months after
the proof of loss was made, but about eight months before this action was
brought, that it should insist upon a settlement of the amount of loss under
the terms of such arbitration clause.
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The sending of a case involving the settlement of the amount and valne of a
stock of goods to an auditor for the determination of those questions in an
action upon a fire-insurance policy, although acquiesced in by both parties,
depriYes neither party of his right to rely upon any other questions arising
in the case.
See Smith v. California Insumn('e Company, 85 Maine, 348.
ON EXCEPTIONS.

The case is stated in the opinion.

B . .F'. Htnnz'lton and B . .F'. 01mve8, G. P. Haley, with them,
for plaintiff.
By the submission the plnintiff contends that the defendant
waived the right under the policy to suhmit the case to arbitration. The policy states thnt the parties may waive that right.
The submission being a matter of record introduced in the case,
the effect of that suhmis::-;ion wHs a question of law for the court
and not a question of foet for the jury. ·when a domestic
record is put in issue, it is to be tried hy the court. The
constructim1 of it was for the court. Sawye,· v. Gm·celon, G3
.:\faine, 25.
The jury are to decide matters of fact and those only. When
the facts are found by uncontradicted and unquestioned testimony
or by agreement or by special verdict, their legal effeet is a
matter of law, to he determined by the court. Todd v. Whitney, 27 Maine, 480; Witham v. Po1·tlancl, 72 Maine, 53H;
Roberts v. Shfrley, 74 Maine, 144.
As a rule, hoth in civil and criminal cases. cases of libel to
:--ome extent excepted, writings are to he expounded by the
court. The meaning of the instrument, the promise it makeH,
the duty or obligation it imposes, is a question of luw for the
court.
State v. Patte1·:-:on, GS Maine. 473; .l,..Vas!t v. Drixco,
51 Maine, 417; Ferulenwn v. Ou:en, 54 Maine, 372.
The contract as originally made was that in case of loss the
claim should he rnb,;nitted to arbitrators, s~1hsequently they
made an independent contract to submit the case to an auditor
thereby waiving the agreement to submit to arbitration, the
:-.ubmission to the auditor being inconsistent therewith. The
effect of a subsequent contract upon a pre-existing one is a
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question for the court to determine from the terms. Oocheco
Bank v. Berry, 52 Maine, 293.
That the proof of loss was given upon November 21st, 1888,
and the defenrlant did not notify or request arbitration until
August 5th, 1889, were two uncontradicted facts. The facts
being uncontradieted it was the duty of the court to declare the
legal com;equences following therefrom. Cases, supra. Saunders
v. Curtis, 75 Maine, 493; Rice v. Dwi,qld Co. 2 Cush. 80;
Short v. Woodward, 13 Gray, 8(); Pratt v. Langdon, ] 2
Allen, 544; Globe rVm·ks v. Wi·l'.ght, IOG Mass:207.
There was no dispute but that nine months, after the proof of
Joss, expired before the defendant requested arbitration. Whether
that was within a reasonable time was a question for the court.
Atwood v. Clark, 2 Mnine, 249; Howe v. IIunt?'.n,qton, 15
Maine, 350; Hill v. Hobart, 16 Maine, 1G4; Portland v.
Wlzter (Jo. 67 Maine, 135. It was a proper case to be sent to
an auditor. Clement v. Irummnce Go. 141 Mass. 298.
By com,entrng that the case be submitted to an auditor they
admitted a liability, and no defense was open to the defendant,
the only question open being the amount of liability. Revised
Statutes, chap. 82, § G9, provides when an aud-itor may he
appointed and it is only Yvhen an investigation of accounts or an
examination of vouchers is required. The eonrt decreed it was
required. The defendant agreed that it was required. It was
not required unless there was a liability.
By reason of the submission to the auditor, there was no
defense open to the defendant except that which was recited in
the rule to the auditor. Nothing could be tried except the
uuditor's finding. Olo8son v. _·Means, 40 Maine, 338; Howard
v. Kimball, H5 Maine, 327; Black v. Nichols, R8 Maine, 227.
The consent of parties and decree of court that the case be
submitted to an auditor takes the place of the interlocutory
decree to an action of account. Cases, supm.
By consenting that the ca:::;e he sent to an auditor they waived
the question of liability. I(imball v. Baptist Society, 2 Gray,
517; I1endall v. Weaver, l Allen, 277.

Edwin Stone~ for defendant.
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SITTING: PETF.mS,
HOUSE, vVrswELL,

C. J.,

vVALTON, El\IERY, HASKELL, vVHITE-

,JJ.

PETERS, C. J.
A verdict in this case for the plaintiff was set
aside on the motion of the defendants, as see 85 Maine, 348,
and now the case returns to us with a verdict for the defendant1-:and a hill of exceptions hy the other side.
The first exception, relating to the admis1,ion of certain testimony, is prohahly not now relied on and must he overruled for
the reason thnt there is not any statement of facts showing its
relevancy to any issue in the case.
The second exception must be overruled for the same reason.
The plaintiff, while on the stand as a witness in his own behalf,
was required to state on his crnss-examination that his brother
George, ·when the plnintitf last saw him, was in the Massachusetts state prison. The parties at the trial may have understood
the pertinency of the question, hut, there being no report of
testimony, there is nothing to inform us ·whnt bearing the
question or answer had in the case. It does not appear whether
George was a witness or not, or whether he was in prison for
the purpose of punishment, or, if so, whether for the punishment
of any offern;;e having any connection with this investigation.
State v. Pike, (>5 Maine, 111.
Other exceptions are taken which depend for their decision
upon n. clause in the insurance policy upon which the action is
brought, taken in connection with certain admitted or uncontested facts affecting its interpretation. The clause is as follows :
'' In case of loss under this policy and a failure of the parties to
agree as to the amount of loss, it is mutually agreed that the
amount of such loss shall be referred to three disinterested men,
the company and the insured each choosing one out of three
persons t:) he named by the other, and the third to he selected
by the two so chosen, the award in writing of a majority of the
referees to be conclusive and final as to the amount of los::-; or
damage; and such reference, unless waived by the parties, shall
be a condition precedent to any right of action in law or equity
to recover for such lo~s." This heing a Massachusetts policy,
VOL. LXXXVII.
13
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issued on goods situated in that commonwealth, and the fire
occurring there which occasioned the loss, the law of that
commonwealth, where such a clause is fully upheld as an essential
part of the policy, must he on thnt point the law of this case.
The policy was taken out November G, 1888. The loss
occurred November ~, 1888. The proof of loss was made
November 21, 1888. The action was commenced April 18,
1890, the declaration containing counts on the policy without
any nverment on or allusion to tlre arbitration clause. On
Angust 5, 188!), nearly nine months before the date of the writ,
the defendant company gave the plaintiff notice that they should
insist upon a settlement of the loss under the arbitration clause.
On these facts the cou~sel for plaintiff re<1nested the presiding
justice to rule that as a matter of law the defendRnts had waived
their right to arhitrntion. This the justice declined to do, but,
explaining what might constitute a waiver, he submitted the
question to the jury to determine for themselves, on all the
facts both those adm~tted and those disputed, whether there harl
been such waiver or not; the jury being authorized to consider
the notice :rnd its lnteness as circumstances with other facts in
the case.
vVe do not see how the company's silence for nine months
can he construed as a legal waiver of the right of arbitration.
The clause constituted an essential element in the contract, and
did not meroly exten,d an option to either party. It was as
much the duty of one party as of the other to initiate the pro.ceeding, unless it may have possibly been more the duty of the
plaintiff as the affirmative party. The company might be lerl to
suppose that the insured would not press his claim in the face
of the accusation of fraud alleged against him, and especially,
if, as is stated, the plaintiff commenced an action on the policy in
a Massachusetts court immediately after proof of loss and shortly
afterwards abandoned it. The plaintiff himself took no step
indicating waiver hy him until the bringing of his action nine
months later than the notice by the defendants insisting upon
an arbitration.
Upon another ground also rloes the plaintiff claim that u
waiver of the right of arbitration was effected. It appears that
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at some term of court prior to the term, when the action was
tried, the case was sent to an auditor to examine and report
upon the accounts of the parties. The plaintiff contends that
this proceeding cut the defen-dants off from alJ their grounds of
defense to the action other than that of the amount of loss.
This is an utterly untenahle proposition. There being several
independent poRitions of defense taken by the defendants in
their pleadings, it was desirable to relieve the court of the
drudgery· of wading through an investigation of hundreds of
disputed items. And it would have been an impossible task
for the jury.
By§ 69, ch. 82, stat. of 1881, it is provided that, ::when an
examination of accounts or an investigation of vouchers is
required, one or more auditors may be appointed by the court
to hear the parties and their testimony, state the accounts and
make a report to the court in such matters therein as may be
ordered by the court, and the report is prima facie evidence
upon such matters only as nre expressly contained in the order."
It will, therefore, be seen that parties are not estopped by the
report, even in matters submitted to the auditors, from further
defense in such matters, the effect of the auditors' report being
no more than merely to change the burden of proof. And, a
fortiori, an auditor's report can create no estoppel in matters
not submitted to him.
·
Stres8 is given by plaintiff\.; counsel to the fact that, ::ts it is
asserted, the case was sent to the auditor for an investigation of
accounts with the consent of hoth parties." This phrase is
taken from the commission to the auditor, the clerk using an
old-time printed form which was in vogue anciently when consent of parties was required. It is otherwise now. But there
is nothing on the docket in this action indicating that any
consent to the submission was given or required.
But it is immaterial whether the case was sent to an auditor
by consent or not. The court could send it there with or without
consent. It went there by the direction of the court and on its
responsibility. The cases cited by counsel on this point are not
applicable here. They involve strictly actions of account at
ii
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the old common law, still maintainable in this state, in which
there can be no accounting until all defenses in bar or abatement
of the action are first disposed of. There cannot he an action
of account to collect a loss upon an insurance policy .
.Exceptions over1·uled.

s.

M.

DAVIS

Somerset.

vs.

w.

G.

PHILBRICK.

Opinion January 25, 1895.

Plea in Abatement.

.11:fisnomer.

A plea in abatement by a defendant that his name is not W. G. Philbrick as he
is described in the writ, but that his true name is W. ,T. Philbrick, is bad,
for not giving his first name in full instead of merely giving the initial letter
thereof; and, if he has no first name other than the letter W, that would be
a fact so unusual that it should be so specially stated in the plea.

ON

EXCEPTIONS.

The plaintiff brought suit before a trial justice on an account
annexed and the defendant filed a plea in abatement claiming a
misnomer. The plaintiff filed a g·eneral demurrer. The trial
justice sustained the demurrer, and the defendnnt appealed.
The presiding justice in the court below sustained the demurrer,
affirmed the judgment of the lower court, and the defendant
excepted.
(Plea in Abatement.)

State of Maine. Somerset ss.
At a trial justice court holden before H. H. Power~, trial
justice, in and for the county of Somerset, afore8aid, on this
twenty-seventh day of ,January, in the year of onr Lord one
thousand eight hundred and ninety-four, in the action of S. M.
Davis v. 1V. G. Philbrick, the writ therein in said action being
returnable this 27th day of ,Tnnuary, A. D., 1894, at ten o'clock
A . .M., before said H. H. Powers, trial justice, aforesaid, at the
office of J. W. Manson in Pittsfield, in said county, now, therefore, comes W. ,J. Philbrick upon whom the plaintiff's writ wa~
served in the above named action and who is thereby impleaded
by the name of ,v. G. Philbrick, in his proper person comes
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and defends, by his attorney, Frank ~r. Hovey, at the time and
place aforesaid, and says he now is and always was called and
known by the name of W ..J. Philbrick, and not ·w. G. Philbrick as by the writ and decluration in the nhove entitled action
is alleged, and this h~ is ready to verifiy.
vVherefore he prays judgment of said writ that the same may
he quashed, and for his costs.
W .•J. Philbrick.
By his attorney, ]1""'rank W. Hovey.
I, Frank "\V. Hovey, of Pittsfield, aforesaid attorney of W.
~J. Philbrick, make oath and say that the plea hereunto annexed
is true in substance and fact, and I have subscribed and hereby
sworn to the same this 27th day of January, A. D., 18~4.
Before me, H. H. Powers, Trial Justice.
(Letter of Attorney.)

Know all men by tlwse presents that I, "\V. J. Philbrick, of
Pittsfield, in the county of Somerset and state of Maine, do
hereby constitute and appoint Frank W. Hovey, of said Pitt~field, my attorney irrevocably in the premises, hereby specially
authorizing and instructing him to answer by plea in abatement
nnd otherwise to a suit comrnen('.ed agairn,t me returnable before
H. H. Powers, trial justice, at a court to he holden by him at the
office of J. \V. Manson in said Pittsfield, on Saturday, January
27th, A. D., 1894, a summons being served on me whereby I am
impleaded hy the name of "\V. G. Philbrick, and whereas my
name is vV ..J. Philbrick, I hereby authorize my said attorney
to file a plea in abatement, at said time, and otherwise conduct
the proceedings in said action.
In witness whereof I have hereunto set my hand and seal this
twenty-fifth day of January, A. D., 1894.
W. J. Philbrick. (Seal.)
"Witness, H. S. Nickerson.
The letter of attorney was filed in the appellate court after the
entry of judgment affirmed. The plaintiff also, afterwards, filed
a motion to amend the ·writ by substituting the name ,v. J.
Philbrick for \V. G. Philbrick, which motion was allmved.
J. W. 1.1fcurnon, for plaintiff.
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Cournrnl cited: Hazzard v. Haskell, '-27 Maine, 5,50; Getchell
v. Boy(l, 44 Maine, 482; State v. Flemming, GH Maine, 150.
Misnomer should be pleaded in person and not by attorney.
Foa:wist v. Trernaine, 2 Saund. 209; Sto. Plead. Abatement,
Misnomer and notes: Guild v . .Ricltm·d8Qn, G Piek. 370. Plea
repugnant and inconsistent. It is W. J. Philbrick 11 in his own
proper person comes and defends by his attorney." Prayer
should be judgment of both writ nnd declaration. 2 Chit. Pl.
(lGEd.), citingDuviesv. Thmnpson, 14M.&,v. 161. Plea
of misnomer should give the full name and not initials mel'cly.
State v . .llomer, 40 Maine, 438; Sisterrnans v. Field, 9 Gray,
331; U. S. v. Upham, 43 .Fed. Rep. 68; State v. Knowlton,
70 Maine, 200.
A general demurrer to a plea in ahatement will reach all defects whether of substance or form. Severy v. Nye, 58 Maine,
246; Hazzard v. 1-Iaskell, 27 Maine, 550; Adams v. Hodsdon,
33 Maine, 225; Getchell v. Boyd, 44 Maine, 482. Even to
form of affidavit.
Bellamy v. Olive1·, G5 Maine, 108.
Letter of attorney filed after hearings cannot affect the case.
Amendment allowable. R. S., c. 82, § 10.

F. W. I-Iovey, for defendant.
It was early decided :md the rule is still in force, that for misnomer an application or- motion to amend after issue joined,
would he refused. Chit. Pl. p. 464; 1.Yloody v. A:;;latt, 1 Cr. M.
& H. 771, S. C. 5 Tyr. 4H2.
Amendment not allowable after plea filed and issue joined.
For;r, v. Greene, rn Maine, 282 ; 111.aine Cent. Inst. v Iiaskell,
71 Maine, 487. Pleading in person : Chit. Pl. p. 104.
Some of the very oldest authorities under the earlier English
law hold that, if pleaded by attorney, there shoul<l be a letter of
attorney, hut hold that it can be done in this case. But this
rule would not apply in this country, ,vhere the duties of attorney and the earlier duties of barrister under the English law
are so widely different, that. no special letter of attorney is here
required.
Hafl the plea in abatement prayed for judgment in the
beginning and close of the plea, it would have been bad. "There
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the plea is for matter delw1·s, as mitmorner, the plea should only
conclude with that prayer. Chit. on Pl. p. 4 78 ; The Kiny v.
Slwke8peare, 10 East, 87. The affidavit is correct in form, it
relates that the plea is true in substance, an<l in fact is in
accordance ·with the approved form.
Chit. Pl. p. 480.
Coverture may be pleaded by attorney, and the plea in abatement held good, and if the defendant can plead that she was
mismated by attorney, what sense or reason ,vould there be in
refusing to allow her to plead by attorney that she ,vus
misnamed? Atwood v. IIig,gins, 7G Maine, 423. The defendant
has not properly demurred to the plea in abatement, as by
Chitty on Pleading, (16th Ed.) p. 482, the demurrer should
pray judgment that the writ may be adjudged good and that the
defendant may answer further thereto. There are no cases and
no pleas in abatement that cannot be plead by attorney, except
to the jurisdiction; all law writers on pleading give this rule.
SITTING: PETERS, C. J., FOSTER, WHITEHOUSE, WISWELL,
STROUT, JJ.
PETERS, C. J. The writ in this case describes the defendantas W. G. Philbrick and the plaintiff as S. M. Davis. To
describe parties only by the initial letters of both their first and
middle names, unless some excuse for it is intimated by the
pleader, is a style of description not commendable in any court.
The defendant asserts his objection to it by pleading in abatement that his own name was not vV. G. Philbrick hut ,v. J.
Philbrick. To this plea in abatement a general demurrer is
filed by the plaintiff. Some sharp thrusts are made by the
arguments and points submitted on each side.
We incline, however, to the belief that the demurrer should
he sustained, because the defen<lant in lieu of the name given
him by the writ does not give the whole of the name which
belongs to him. He should not only correct the mistake as to
the middle initial of the name, but should supply what the first
initial stands for.
\Ve are, we think, correctl}r assuming that the letter W 1s
not the real name of the defendant. If it be so, or if he is
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known only in that way, it would he so unusual and unlikely a
thing that he should so state it specially in his plea.
Inasmuch, then, a:::; ,rn mm,t presume that the defandunt has
pleaded hit- true name in part only correctly, his plea in abatement foils.
Dennt'trer su.stained. Plea bad. Judgment
for plaintiff.

FRANCES

E.

HuRLEY,

in equity,

vs.
,TAME.SH. H. HEWETT,

Knox.
Actions.

a~ministrator.

Opinion ,January 25, 1895.

E:recutm·s and Adniinistrritors.
Clrtirn.

Equity.

Creditor.

Claim.

Counter

R. S., c. 87, § 19.

Under a bill in equity institntecl by virtue of§ 19, chapter 87, R. S., which
provides that a creditor who has not been guilty of culpable negligence by
his omission to prosecute his claim against an estate within the time ordinarily allowed by statute therefor, muy prosecute such claim in an equitable
proceeding subject to certain conditions and limitations, no claim other than
the one directly covered by the bill can be proved; together with any counter
claims of the respondent which would have been a legal defense thereto.

ON

REPOHT.

Bill in equity heard on bill, answer, amended answer, replication, docket entries and master's report.
The case appears in the opinion.

W. H. Fogler, for plaintiff.
D . ..LV. .1rlortland and 111. A. John.son, for defendant.
SITTING: PETERS,

nousE,

vVISWELL,

C. J.,

vVALTON, EJ\rnHY, HASKELL, vVHITE-

J,J.

PETERS, C. J.
Sanmel Pillsbury, the defendant's intestate,
,lied February G, 1890, and the defendant was appointed his
administrator in the same month.
The case comes to the law court on the finding of the master's
report, no objection being made thereto.

Me.]
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The hill is dated March 8, 18!")0, and is brought under § HJ,
ch. 87, R. S., which section reads as follows:
If the supreme
judicial court, upon a hill in equity filed by a creditor whose
claim has not been prosecuted within the time limited by the
preceding sections, is of opinion that justice and equity require
it, and that such creditor is not chargeable ·with culpable neglect
in not prosecuting his claim within the time so limited, it may
give him judgment for the amount of his claim against the
estute of the deceased person ; hut such judgment shall not
affeet any payment or distribution made before the tiling of
such hill."
The complainant claimed that she came within the provisions
of the statute and instituted this bill to recover her account
against the estate of her father accordingly.
The answer denies that the complainant was not guilty of
neglect in her delay in presenting her account, denies that
anything is due to her in any manner, and claim::,, on the
contrary, that she is and ,vus for many year::,; largely indebted to
the estate instead of the e~tate being indebted to her. And the
answer sets up some other independent claims as due to the
estate from her.
The master reports that there is a balance due the estate from
the complainant of $1G9G.07 in the accounts between the parties.
The master also reports, without any findings of law or
recommendation, the facts upon the claim of the defendant to
recover against the complainant upon certain notes held by the
respondent'::-; intestate against a copartnership of which the complainant was a member, and difficult and complicated questions
- have arisen on the fact:::! so reported. And the respondent sets
up in evidence other matters of claim against the complainant.
But these latter matters will need no consideration at our
hands, as we think it plain that none of them are pertinent to
the only question properly before us for our decision; Vfhich
question is whether or not the complainant estabfo,hes nny
amount as dne her from the estate represented by the respondent. The procef:-;S adopted by the complainant is a direct and
simple one to ascertain in thi:5 way what would have been
11
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ascertained in a more advantageous way but for some mistake
which slie alleges happened without her culpable neglect. An
equitable process is substituted for, the legal process, in form
different processes, in suhstauce an<l effect intended to be the
same. The bill does not call for an examination of the irrelevant
matters which have heen investigated before the master, nor
does the answer even require it to any sneh extent. If the
estate has elaims against the complainant not exactly such as
may be in payment or satisfaction of her elaim against the estate, they may be enforced by actions of law. Our jurit:idietion
under this hill is special and limited, extending only to the
single question whether anything is due on the complainant's
account. The hill can be maintaine1l only upon several specific
conditions. But the master's report on the only question to b(•
decided renders any consideration of other questions unnecessary.
Bill di8rnis8ed wit!t co8t8 for 1'esponclent.

Jmrn

'\:VATSON

Aroostook.
Action.

vs.

GEORGE

A.

PERRIGO.

Opinion Jamrnry 2G, 189!>.

Stat. of FJ"amls.

R. S., c. 111, § 1.

Where a debtor delivers current funds to a third party to enable him to pay
the creditor the debt, ancl such third party in consideration thereof, promises
to pay the debt, he is liable in a proper action directly to the creditor, if he
afterward upon demand refuses to pay.
The statute of frauds requiring a promise to pay the debt of another to be in
writing does not apply to such a case. By taking the debtor's money he
makes the debt his own.

ON EXCEPTIO.NS.
This was an action of nssumpsit referred to the presiding
justice with the right to except. ,T udgment was rendered in
fi1vor of the plaintiff and the defendant excepted.
The case is stated in the opinion.

V. B. Wilson and G. A. Gorltwn, Jr., for plaintiff.
G. A. Perri_qo, for defendant.
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SITTING:

PETERS,

C. ,J.,

EMERY,

FOSTER,

VVHITEHOUSE,

w !SWELL, STROUT' JJ.
EMERY, J.
The ultimate facts found by the presiding justice
are these : A debtor of the plaintiff promised him to place the
amount of his debt in the hands of the defendant to be by him
_paid to the plaintiff. Afterwards this debtor did place in the
defendant's hands the requisite sum, and requested him to pay
it to the plaintiff which the defendant promised to do. Later
still the defendant informed the plaintiff that he had received
that sum of the debtor for him, and would soon pay it over.
He did not pay it over however, and the plaintiff after a demand
for the money, brought this action of assumpsit to recover it
from the defendant.
The defendant contends that his promise was without consideration, and further that it was a promise to pay the debt of
another, and hence invalid by the statute of frauds.
It is evident that he received a consideration for his promise,
and that his promise was to pay his own obligation.
Exceptions 01.:e1·ruled.

WILLIAM

s.

THOMAS

vs.
vVILLIAM

H.

PARSONS,

and

IRESON

BRIGGS,

and

another,

TRUSTEES.
GEORGE

B. OLIN, and another,

Piscataquis.

CLAlMANTS.

Opinion January 26, 1895.

Sales. Stat. of Frauds. R. S., c. 111, § 5.
A principal who intrusts his goods to an agent for sale and expressly reserves
title to them and their proceeds until paid for, may hold the same although
attached by trustee process in the hands of the agent's vendee.
Section 5, of the Statute of Frauds (R. S., Chap. 111) requiring a record of
written agreements that declare the title to property bargained and delivered to the bargainee shall remain in the bargninor until payment, does not
apply to agreements in which the right to purchase is not given.
0N EXCEPTIONS.
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This was an action upon a promissory note given by the
defendant, William II. Parsons, to the plaintiff. Ireson Briggs
and John E. Freneh, were Rnmmoned us trustees. The tnrntees
disclosed that they were indebted to the said "'Villiam H. Parsons
for certain Perry Spring-tooth harrows, sold by said Parsons to
said trustees. They further disclosed that the firm of G. B.
Olin & Co., ha<l notified them that they claimed the proceeds of
said sale, in the hands of said trustees.
The principal defendant was defaulted, an<l the question at
issue was between the plaintiff as attaching creditor of the funds
in the hands of the trustees, and G. B. Olin & Co., as claimants.
The case was submitted to the presiding justice who found, as
a matter of fact, that the hat-rows solrl hy "'Villiam H. Parsons
to the trustees, were the harrows named in the contract between
G. B. Olin & Co., and said Parsons.
The plaintiff contended that by the sale from Parsons to the
trustees, the said Olin & Co., lost all claim to the harrows or the
prnceeds thereof, by the terms of said contract. But the presiding justice ruled that said Olin & Co., had a right to the proceeds
of the sale of said harrows, under their said contract, in the
hands of the trustees.
The plaintiff also claimed that the contract between Olin &
Co., and Parsons, as against him as an attaching creditor, should
have been recorded. But the presiding justice ruled that the
contract without being recorded was a good contract against nn
attaching creditor, and that without sueh a reeord G. B. Olin
& Co., were legally entitled to the proceeds from the sale from
Parsons to the trustees.
The plaintiff thereupon took exceptions.
The case is stated in the opinion.
J. B. Peaks, for plaintiff.
Pnrsons was not the agent of Olin & Co., hut their vendee.
They lost title to the hnrrows and their proceeds when the sale
to Briggs & French was made.
The agreement between Olin & Co., nnd Parsons wa~ not
valid, even between the parties, without being: recorded. Stat.
18 70, c. 143 ; 18 7 4, c. 181 ; R. S. , 18 8 3, c. 111, § 5
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J. and J. W. Orosby, for claimants.
SITTING:
STROUT,

EMERY,

FOSTER,

VVHITEHOUSE,

VVISWELL,

JJ.

E~rnrrY, .T. G. B. Olin & Co. of Canandaigua, N. Y., admittedly once owned certain harrows, called '' Perry Spring-tooth
harrows." They intrusted these harrows to ~?"illinm H. Parsons
of Foxcroft, Maine, under a written contract in which it was
stipulated that Parsons was to sell these and other harrows
within a certain territory in Piscatnquis County as the agent of
Olin & Co. ; and that the title to the harrows was to remain in
Olin & Co., until it passed to purchasers from Parsons; and that
the proceeds of harrows sold, whether in cash, notes or accounts,
should be the property of Olin & Co. Parsons sold these harrows to Briggs & French partial1y, at least, upon credit.
The title of Briggs & French to the hari·ows undpr this sale is
not questioned. They acquired tit le by a purchase from one
authorized by the owners to sell and pass title. The title to the
. proceeds of this sale, however, is questioned. VVhom do Briggs
& French owe for these harrow::;;? The considcrntjon for their
indebtedness was the harrows. Their indebtedness is presumably, therefore, to the party from whom tlw consideration moved,
the owner of the harrows, at the time of their purchase. Olin &
Co., once owned them. Did the title pass from them to Parsons,
so that Parsons, had the title at the time of the purchase? Title
to personal property pas8es only when the parties intend it
to pass. Whatever the language, or conduct of the partieH, the
question remains,-did they intend the title to pass?
In this c,tse the plaintiff contends that the indebtedness of
Briggs & French is to Parsons. The burden then is upon him
to show an intent of the parties that the title in the harrows should
pass from Olin & Co., to Parsons. The only evidence introduced
is the written contract above mentioned. That contract, however, instead of indicating an intention that the title should pass
to Parsons, expressly negatives any such intention. It is
expressly stipulated in it that the title shall remain in Olin &
Co., and further that the debts due for harrows sold shall he due
to Olin & Co.
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The plaintiff, however, invokes R. S., ch. 111, § 5. That
statute clearly contemplates a cnse of delivery with a bargain or
agreement to sell to the bailee on the part of the vendor, and a
written obligation for the price given hy the bailee or vendee.
If in the written obligation for the price, there is a stipulation
that the property so bargained and delivered shall remain the
property of the vendor, until payment of the agreed price, then
the writing must he recorded. But these harrows were not
bargained,·· or ngrced to he sold to Parsons. He acquired no
right to purchase., The harrowE< were not delivered to him as
vendee. He gave no note as the consideration of a sale to him.
The statute does not apply.
Briggs & French do not owe Parsons for these harrows, and
eannot be held as his trustees upon trustee process. They were
rightfully discharged .
•
Exceptions overruled.
ii

THOMAS

F.

ALLEN

Penobscot.

vs.

GEORGE

w.

LEIGHTON.

Opinion January 2G, 1895.

Game. Partners. Caribou. Stat. 1891, c. 95, § 4; c. 126, § 2.
Where a firm of partners in the course of the partnership business unlawfully
has in possessiqn three caribou, each partner has them in possession, and
either partner mn,y be held liable for the penalty.

ON REPORT.
This was a qui tam action brought under Stat. 1891, c. 126, § 2,
hy the plaintiff, a game wnrdcn, to recover the penalty provided
in the act of 1891, chap. 95, § 4, for having in one's possession
more than two caribou. After the evidence was out, the parties
agreed to report the case to the law court.
(Declaration.) In a plea of debt, for that the said Leighton
ut said Bangor on the twenty-ninth day of December, A. D.,
1892, did have in his possession more than two caribou and
parts thereof at one time, to wit: three caribou and parts
thereof at one time, to wit: on said 29th day of said December,
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1892, contrary to section four ( 4) of chapter 95 of the public
laws of Maine, approved March 2,5, 1891. "\Vhereby an action hath
accrued to the plaintiff who sues as aforesaid to have, demand
and recover of the said George w·. Leighton the sum of forty
dollars for each caribou or parts thereof in excess of two caribou
and parts thereof, to wit, the sum of one hundred dollars to the
use of the State of Maine.
Plea, general issue, and the following brief statement: Thnt
the defendant, and Chas. S. Leighton were market men and
provisions dealers on said 29th of December, 18f12; having an
established place of business in Pickering Squnre, and if this
defendant was in any wise connected ,vith the possession or
custody of any caribou on said date, it was by virtue of his
husiness in connection with the above named partieR and not
individually.
Second. That if any caribou was seized by the plaintiff on
said 2Dth day of December, 1882, in ,vhich this defendant had
any interest at the time of seizure, it ·was a part of a carcass
lying upon the sidewalk in front of the market, at the place of
business occupied hy the defendant and the party named, called
Leighton's Market, which had been left there by other parties
and had not been moved or interfered with hy this defendant ;
that as market-men and provision dealers, having an established
place of bm,iness in this state, this defendant and ench of the
parties conneded ,vith the market for the sale of provisions ns
aforesaid. had a right to the possc.ssion of two caribou each, at
said place of business.
Third. That each and eYery caribou, lying in front of this
market occupied by the defendant and the party namecl, on the
29th of December, 1892, were lawfully killed and transported
and were not subject to seizure at the time named.
The case appears in the opinion.

T. lV. Vose, for plaintiff.
H . .L. 11fitchell, for defendant.
SITTING:

C. J.,
JJ.

PI<JTERS,

VVISWJ<JLL, STROUT,

E~\IEl{Y,

Fosn~n,

,vmTJ<JHOUSE,
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EMERY, J.
On the 20th day ofDccemher, 1892, George ,v.
Leighton and Charles S. Leighton were partners under the firm
name of!! G. vY. & C. S. Leighton,'' in the market and meat
business, having an estahlished place of business at No. 69,
Pickering square, Bangor. On that day they haJ in possession
at their place of hu:-;iness three caribou, with intent to :-iell the
same at retail to their local customers.
The 'statute, however, (1891 ch. H5, § 4,) declares that no
person shall have in possession between the first days of October
and ,January more than two caribou. George vV. Leighton, the
defendant here, was sued for the penalty. He contends in sub-·
stance, that inasmuch as there ,vere two members in the firm,
each member only had in possession one-half of the three carihon,
or one caribou and a half, and hence each had no more than the
statute permitted.
It is a familiar principle in partnership law that the control
and po:-;session of the partnership goods are presumably in all
the partners alike. All three of these caribou appear to have
been in the possession of each and both partners as partnership
goods to be sold in the partnership husiuess. Each partner
therefore had them in possession.
Perhaps only one penalty can he collected, but the plaintiff
was not required to sue both partners for the violation of the
statute. It can be recovered of either partner.
Judgment fm· tile plaz'nt(ff'.

CHARLEH R. HrLL, in equity,
V8.

ANDREW

Penobscot.

J. CnocKER, and others.
Opinion January 26, 18~)5.

Shipping. Agency.
vessel employed in foreign commerce has authority to advance money for immediate necessary repairs in a foreign port, and
can afterward maintain a bill in equity against the other part owners for
contribution.

A managing part owner

or a
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It is no defense to such a bill that the respondent obtained a nonsuit in an
action at law brought against him by the holder of the note, other than the
complainant, given by all the part owners to raise funds for the repairs, but
signed without the respondent's authority.

ON REPORT.
This was a hill in equity heard on bill, answer and testimony.
The case is stated in the opinion.

T. JV. Vose, for plaintiff.
P. H. Gillin, for defendant, Littlefield.
A ship's husband or agent may contract bills against a vessel,
hut he cannot by virtue of his office borrow money on the credit
of the owners to pay them. Al'ey v. I-Iall, 81 Maine, 17.
Counsel cited: Hazeltine v. Miller, 44 Maine, p. 177, and
cases.
If the plaintiff could not prevail against the defendant in an ·
action at law to make him pay his pro rata share of this note,
he cannot prevail agninst him in this actiou in equity. It would
be a peculiar rule of law that would allow an agent who had
exceeded the scope of his authority in law to bind his principal
in equity. Batchelder v. Bean, 76 Maine, 370.
SITTING:

C. J.,
,JJ.

PETERS,

"\iVISWELL, STROUT,

ElVmRY,

FosTER,

WnITEHorim,

El\,rnRY, J.
The brig ,fames Miller of Bangor, in September,
1887, was in the port of Key West, Florida, in distress, and
needing repairs to continue her voyage. The master sent notice
of the circumstances to Charles H. IIill, the complainant, who
was part owner and agent for all the owners of the hrig. The
master also requeeted that the sum of $2500, he sent him to
enable him to make the necessary repairs. Mr. Ifill thereupon
cal1ed to3·ether such owners as were within call to make provision for the repairs. Several of the owners met and arranged
that the necessary money should be raised by a note. Mr. I-Iill,
therefore, prepared a note payable to his own order to he
indorsed by him and discounted at the bank. This note was
signed by the owners present, and the names of the absent
owners were affixed by Mr. Hill, assuming to act as their agent.
VOL. LXXXVII.
14
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The note was rene\ved in the same way three times and was
finally paid with interest, each of the ffwncrs contributing his
share, except the respondent, Freeman Littlefield, who has paid
n0thing. The proceeds of tho note were sent to the master
and applied to the repairs of the brig.
Mr. Littlefield was notified of the proposed meeting and of its
purpose. He said he might not he able to attend, but if he
did not he would he satisfied with whatever the meeting should
resolve to do. He did not attend the meeting. Several other
owners, who were absent at sea, were not notified of the meeting
hut have since paid their share of the money.
This hill in equity is now brought to compel }fr. Littlefield
to contribute his share, which is agreed to be one hundred and
ninety-six dollars, tTune 1, 1894, if he is hound to make con. trilmtion.
It is a general and necessary rule in maritime law that the
managing owner, or ship's husband, has authority to hind all
the owners for necessary repairs to the ship in a foreign port.
1Vithout such a rule foreign commerce by sea could not be
c:1rried on. Benson v. Thompson, 27 Maine, 474; I-Iardy v.
Sprowl, 29 Maine, 258; Olzapm,an v. Durant, 10 Mass. 51.
It follows that, if such mvner advances his money for such
purpose, he may have contribution from the other owners.
Benson v. Tlwnipson, supra. In this case the recusant owner,
Littlefield, was aware of the necessity of the repairs and of the
proposed meeting of the owners to devise ways and means.
He practically promised to acquiesce in the action of the
meeting and contribute his share of the sum that should he
raised for the repairs. It is equitable that he should contribute.
He claims, however, that it has already been adjudicated that
he is not liable to contribute. The holder of the note brought
an action on the note against Littlefield ns a signer. It ,vn:-;
rnled by the presiding justice that no evidence was then before
the con rt that Littlefield had signed the note or authorized any
one to sign for him. The plnintitf in that action thereupon became
nonsuit. That judgment, however, is no bar to this equity suit.
The parties are not the same. The cause of action is not the
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same. It has never been adjudicated that Littlefield should not
contribute his share of the money advanced for these repairs~
There should be a decree against Littlefield for the su;rn of
one hundred and ninety-six dollars with interest from June 1,.
1894, and costs, and a further decree for the distribution of the
proceeds among the other owners.
Gase remanded for decrees in accordance wUh tMs opinion.

INHABITANTS OF WALDOBOROUGH.

vs.
INHABITANTS OF FRIENDSHIP.

Lincoln.
Pauper.

Opinion ,January 26, 1895.
Adoption.

R. 8., 1871, c. 67, § 31.

A minor, who in February, 1871, was legally adopted under our statutes by a

man and his wife as their child, thereupon took the legal settlement of those
persons instead of longer following the settlement of his natural parents;
the effect of the decree of adoption being to transfer the settlement of the
child from the settlement of his parents to that of'his adopters.

ON REPORT.
The case appears in the opinion.

C. E. and .A. S. Little.field, for plaintiffs.
W. I-I. Fo,qler, for defendants.
Counsel argued the following points:
By a decree of adoption the relations thereby created between
the child and the adopters are not, and from the nnture of things
cannot he, absolutely the same as those theretofore existing between the child and its natural parents.
The adoption proceedings being pi·ovided and controlled by
titatute, the relations thereby created between the child and the
adopters, and the legal consequences arisjng therefrom, should
he limited to the purposes defined by statute.
The rights created by the adoption proceedings are only those
of obedience to the adopters on the part of the child and of
maintenance on the part of the adopters.
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The statute authorizing adoptions contains nothing from
which it ma_y be inferred that it was the intention of the legislature that the rule of settlement of a child should he changed or
ilffected by adoption.
The statute providing that legitimate children have the
settlement of their father, refers to and means that such children
have the settlement of their natural father, such being the ordinary acceptation of the word '' father.''
Such rule being expressly statutory, as are all the rules of
governing pauper settlements, it should not be changed,
extended or controlled hy implication merely, but only by
express statutory enactments.
To hold that an adopted child takes the settlement of the
father by adoption would give to the statute authorizing adoptions a conRtruction which is radically oppos.ed to the rule of
settlement above referred to, and which may lead to anomalous
and absurd results.

C. J.,
,T,T.

SITTING: PETERS,
HOU8E, VVI8WELL,

\\TALTON, El\-IERY, HASKELL, VVHITE-

PETERS, C. J.
This is an action by the plaintiff town to
recover of the defendant town a bill of pauper supplies furnished
to one Isley Davil', upon the ground that at the time the supplies
were furnished, the pauper had his legal settlement in the town
of Friendship.
It appears, from the facts agreed, that the natural parents of
Isley Davis were residents of Cushing, and, if he at that time
followed their settlement he would be a charge upon that tmvn,
and this action would not be sustainable against the defendants.
The case shows, however, that in 1871, Isley Davis was legally adopted by David Davis and his wife, and that they had their
settlement at the time of the adoption and ever since in the
town of Friendship. If, after the adoption of Isley Davis by
David Davi::.;, Isley took the settlement of David, then the town
of Friendship is liable for the supplies sued for in this action.
The question, therefore, for determination ~s whether this act of
adoption transfers the settlement of the pauper from Cushing to
FriernL,hip or not.
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The decree of adoption took effect in February. 1871, after
the Revised Statutes of 1871 were passed, and therefore the
question pending here is to he governed by section 31 of chapter
67 of those statutes, which reads as follows : '' By such decree
the natural parents shall be divested of all legal rights in respect
to such child, and he shall he free from all legal obligations of
obedience and maintenance in respeet to them; and he shall be,
for the custody of the person and right of obedience and maintenance, to all intents and purposes, the child of his adopters, as
if they had been his natural parent~. But such adoption shall
not affect any rights of inheritance, either of the child adopted,
or of the children or heirs of his adopters."
e deem it not a stretch of construction to decide that the
adopted child took the settlement of the party adopting him,
though there may be reasonable argument on either side of the
question. °"re are unable to find that any such case has ever
arisen before this in any court excepting in l\fossachustts, in the
case of Washburn v. lVhite, 140 :Mass. !5G8, where the doctrine
was held as we are disposed to declare it in the case before us.
The language of the statute before quoted is clear and positive.
The common law established certain legal relations between a
father and his child, and the statute substitutes the same legal
relations between the father and hi::; adopted child. The latter
are as legal as the former,-both are legal, the latter superseding
the former.
It is just as reasonable a policy to allow the adopted son to
take the settlement of the father as it is to allow the natural son
to do so. Said DANFORTH, .J.. in Lmcell v. iVewport, 6G Maine.
78: "·what reason can he given why the child should foll<rn~
the father, except the policy of keeping families together?
vVhen there is no longer any occasion for that, or when for any
reason the child has ceased to be a member of the family and is
no longer dependent on the parent, then the reason for the law
hns ceased and ordinarily the law, in such cases, ceases abo."
Says "'\V ALTON, .J., in Warren v. P1·escott, 84 Maine, 483 :
It
is as competent for the legislature to place a child by adoption
in the direct line of descent as for the common law to place a

,v
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ehil<l hy birth there." The reasoning in both the cases we have
(1uoted from goes to sustain the policy of our decision here.
Defendants defaulted.

STATE vs. PROSPER C. BEAUMIER.
Androscoggin.

Opinion January 26, 1895.

Liqiw1· Nuisance.

Evidence.

If a respondent occupied a store, artfully contrived for the sale and concealment of liquors, in 1892 in apparently the same manner as in 1894, and he is
on trial for maintaining a liquor nuisance therein in 1894, it is admissible, in
corroboration of other evidence, to prove that liquors were found there upon
search in 18!J2. The evidence alone could not possilJly estabfo,h guilt. It
would indicate inte11tion rather than fact, preparation rather than act.
The records of the assessors of taxes showing that the tenement was assessed
to auother person as owner or proprietor, were not admissible in behalf
of the defendant. They would have no tendency to disprove that the
defendant was occupying the building or maintaining a business there.

ON EXCEPTIONS.
The case appears in the opinion.

II. lV. Oakes, county attorney, for State.
D. J. J1fc(}illicucldy and F. A. Morey, for defendant.
SITTI.N"G: PETEB,S, C. ,T.,
J,J.

E~IERY,

HASKELL, '\VHITEHOUSE,

WISWELL,

PETERS, C. ,T. The defendant, being on trial on an indictment against him for maintaining a liquor nuisance in a tenement
in Lewiston, offered in evidence the records of the assessors of
that city, showing that the tenement was assessed to another
person as owner or proprietor and not to him. Such evidencP
would have been hearsay merely and was inadmissible. And, if
admitted, it would have no tendency towards disproving that
the defendant was occupying the building or maintaining a
business therein.
At the trial in January, 1894, witnesses were allowed, ngainst
the objection of the defendant, to testify to a description of the
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tenement as they saw it during a search for li<1uors in ,January,
1892, on which occasion they found lif1uors in a i i strong room,,
in the rear of the store, which room was 80 barred and fortified
against any entrance thereto by officers as to require cxtraorclinary use of force to break into it. The same witnesses testified
that the rooms were in the same condition in 1894 as they were
in 18~)2, and that the defendant was apparently in possession of
the premises in the same manner as before.
,,~ e think this evidence was not of matters too remote or
immaterial to be admis8ible. If the defendant had a i i strong
room" or any kind of a place on, his premises for the safe
concealment of illegal liquors, and it ,vas especially fitted and
arranged for that purpose in 18~)2, and he kept and maintained
the same also in 1894, there would be some presumption of
fact that the maintenance in 1894 was for the same purpose as
it was in 18D2. If such room served illegal purposes in 1892 it
might also serve such purposes in 1894. The presumption of
continuance applies. The evidence alone would not be sufficient to establish guilt. It would indicate intention rather than
fact, preparation rather than act. But in connection with other
circumstances it might have much probative force.
Exceptions overruled.
0

NAPOLEON

P AQUI<JT, and another,

vs.
EmvARD H. EMERY, and others.

York.
Intox. Liqtwrs.

Opinion January 2G, 1895.

Search and 8ei.znre.

Constable.

O.tficer.

rVarmnt.

R. 8.,

c. 80, § 54.
A search and seizure warrant issued by the municipal court of Biddeford may
be served by any constable in York county, being so authorized by R. S., c.

80, § 54.
An officer holding a warrant to search for and seize liquors "in dwellinghouse number eight on the easterly side of Franklin street in Biddeford,
occupied by Fabian Provencher," is not liable as a trespasser to other tenants of portions of the same house for searching their premises before
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reaching the rooms within which Provencher kept liquors for illegal sale;
he having possession of a part (11' the ell of the house accessible either
through a side door in the ell or by the front door and through the house,
and there being nothing to indicate to the officers where the liquors kept by
Provencher were until they discovered them.

ON REPORT.
The case is stated in the opinion.

11fax. L. Lizotte, and B. F. Cleaves, for plaintiffs.
The case shows that Fogg, who makes return on the warrant,
was at the time of the service, a duly elected and qualified
constable of the town of Sanford, in the county of York;
Emery and Parker acted as his aids, and not in any official
capacity. So if, by the warrant, no authority was conferred
upon Fogg. he could confer none on his aids.
A constable of the town of Sanford ( or of any other town in
the county) had no jurisdiction or authority to serve a warrant,
issued by the municipal court of the city of Biddeford for an
offense alleged to have been committed in Biddeford, by a
citizen thereof. A constable has jurisdiction, in criminal matters
only over offenses committed in the town in which he is elected ;
hut he 1rniy pursue and bring back to his town any person who
is accused of the commission of a crime in that town, whether
the person be a citizen of that tmvn or not. For this purpose,
and this purpose alone, a constable may go out of his own town
with a warrant into other towns in the same county, or even
into another county.
The warrant did not authorize the search of plaintiffs' tenement, there being no inside connection between their tenement
and the ''L." Flaherty v. Longley, G2 Maine, 421.
The door from plaintiffs' kitchen opened into an entry-way or
corridor, which corridor opened into the open air; this corridor
was used in common with the tenants of the '' L" up-stairs and
with the tenant of the shop, the door to whose shop opened from
this corridor, opposite plaintiffs' kitchen door. And the door
from plaintiffs' kitchen to this corddor was an outer door, so
that there was no interior connection hetween their tenement
and this shop. All doors leading from an entry or corridor,
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used in common ,vith other tenants, are outer doors, within the
meaning of the law. Su,-ain v. Miznu, 8 Gray, 184.
The shop was no part of plaintiffs' dwelling-house. They
had no use of it, no control over it. They hired their tenement
of a landlord, and hired only certain rooms; another person
used the shop, and these plaintiffs never had any actual or
constructive connection with the shop. State v. ID!lleher, 81
.Main<~, 34 7.
Provencher, the person named in the warrant, did not live in
any portion of this block. And a warrant to search the dwelling-house of a person only authorizes the officer to search the
house in which such person lives; nnd if he searches a house
hired an<l occupied by ~mother, though owned by such pen;on,
he will he guilty of trespass. J11c0linchy v. Banows, 41
Maine, p. 77.
The description of the premises was insufficient. The description of the place to he searched should he as certain in a warrant
as would he re(1nired in a deed to convey the same premises.
State v. RoMnson, 33 Maine, 564; ~Tones v. Fletcher, 41
Maine, 25(-i.
That cannot be considered as a special designation which, if
used in a conveyance, woilld not convey it, afid would not
confine the search to one place. State v. Robinson, supnt.

G. F. Haley, for defendants.
SITTING: PETEns,
nousE, \V1SWELL,

c.-J., vVALToN, EMERY, HAsKELL, WHITE-

JJ.

PETERS, C. J.
This is an action of trespass against an officer
and his aids for forcibly entering a dwelling-house and there
searching for intoxicating liquors. The plaintiffs were, at the
time the acts complained of were done, tenants of the rooms in
the front part of the hom;e, which was numbered eight on the
easterly side of Franklin street in Biddeford. The warrant run
against the house, describing it as number eight on the easterly
side of Franklin street and also further describing it as ~~ occupied
hy Fabian Provencher." Provencher was the respondent in the
prosecution which followed the service of the warrant.
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The officers being refused an entrance through any door in
the hou:::.e, they forced their way through the front door and
passed through the hall and thence through the kitchen into the
ell in the back part of which they found and seized the liquort-:of Provencher which they were searching for.
It turned out that the suspected seller was 110t the occupant
of the whole house, but by some arrangement of sub-tenaney
was occupying and using the rear of the ell for his illegal
purposes. His section of the ell was partitioned off from the
other part of it, a door connecting the two parts. The pluee
where the liq uor::-5 were kept was accessible either through an
outside door into the ell or through the front door of the hou~0
and thence through passages and rooms into the ell.
The plaintiffs contend that, on these facts, the ,varr:mt did not
authorize the searching of the whole how,e, but only such portion of it as was occupied by Provendier, and therefore that it
was not a protection to the offieer and aids for tre-,passing upon
othet· portions of the tenement. vVe think on the contrary that
the warrant covers the whole house, whether the allegation that
it was occupied by Provencher be true or not. It was at auy
rate partly so occupied. It was occupied by him and others.
The principal description of the tenement wa:::: number eight, and
that fact the officers could appreciate. The less essential description to their minds would be the occupation by Provencher.
The case of Flaherty v. Longley, G2 Maine, 420, relied upon
by the counsel for plaintiffs as sustaining their contention,
itself a very close case, differs from the present case in essential
particulars. In that case the warrant to the officer fin-;t described
two separate tenements and then by an after-description became
limited to one of them. Here one tenement only is described
and th.e ell where the liquors were found was not only apparently
but really and unquestionably a part of such tenement.
A warrant issued hy the municipal court in Biddeford may be
served in Biddeford hy any constable in York county. R. S.,
c. 80, § 54.
Judgment f01· dejendant8.

GERRY V. HERRICK.

SAMUEL B.

GERRY

Piscataquis.

2HI

vs. REUBEN G. HERRICK.

Opinion .January 29, 1895.

Town 1'Ieetz'.ng. Warrant. Elections. Taxes. Distraint. R. S., c. 6, §§ 102, 149.
A warrant for a tow1i meeting to be held on March 10, omitting the year, but
in other respects regular, and elated Febrnary 26, 18!)0, and duly posted
more than seven days before March IO, 1890, is not so defective as to invalidate the doings of the town at a meeting actually held on March 10,18!)0.
A person liable to taxation in a town, who neglects to pay his tax, as contained

in the assessment regularly committed to the collector by the assessors
under a legal warrant, and in consequence of such failure the collector distrains such person's personalty, and sells it in accordance with the law,
cannot 011 replevin of the property so clistrained from the purchaser defeat
the title of the purchaser by showing irregularities on the part of the
assessors before the commitment to the collector.
·when the warrant annexed to the commitment to the collector has been torn
from the book, its contents may be shown by parol.
The record of a town meeting that the town "voted and chose by ballot"
three persons as selectmen, implies an election by major vote
The title of a purchaser at a sale by the collector, legally conducted, cannot
be defeated by any neglect of the collector after the sale. His return that
he sold the property for cash, is conclusive of that fact between the original
owner and the purchaser of the property distrainecl and sold.

ON REPORT.
This was an action of replevin of one cow. After the testimony had been introduced, the case was reported to the law
court to determine all questions of fact and law involved upon
so mueh of the evidence as was legally admissible.
The case appears in the opinion.

C. W. Brown, for plaintiff.

J. B. Peaks and G. W. IIowe, for defendants.
SrTTIXG: PETERS, C. J.,
\VISWELL, STROUT, J~T.

El\IERY,

Fm,TER, vVHITEHousE,

STROUT, J. Plaintiff's cow was distrained and sold for taxes,
assessed in 18!-JO, in Orneville. In this action of replevin, he
claims that the sale was void, and that the property in the cow
still remains in him. Numerous objections to the legality of
the assessment, and the authority of the collector, are made.
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It is objected that the annual town meeting in Ornevilh~, on
March 10, 1890, was not a legal meeting, because the warrant
for it called a meeting for the tenth of March, an<l omitted the
year. The warrant was dated, February 26, 1890, and duly
posted by the constable to whom it was directed, on the first
day of March, 1890, and the meeting was in fact held on the
tenth day of March, 1890, at which the town acted upon the
articles in that warrant. The warrant purported to he signed by
the selectmen then in office.
The law requires the annual meeting in towns to be held in
March, and makes it the duty of the selectmen to issue their
warrant therefor. A warrant issued in February, designating
a meeting in March, and regularly posted more than seven days
before the appointed day for the meeting, must have been
understood by the voters of the town as meaning the March
following the date of the warrant. In that March the lu w
required a meeting, at which officen; for the ensuing municipal
year should he chosen. The selectmen signing the warrant were
then in office, and might not be in office the next year. It
would he absurd to suppose the selectmen intended in February,
1890, to call a meeting for March, 1891. No one could he
misled by the omission of the year in this warrant. The fact
that the meeting was actually held on the tenth of March, 18H0,
and all town officers elected, and the other usual town business
transacted, in pursuance of the articles in this warrant, conclusively shows that the citizens of the town perfectly understood
the warrant to call a meeting on the tenth day of March, 18U0.
In the strictness of the law as to indictments, this court lrns
held, that an erroneous date in the caption of an indictment,
showing it to have been found in ,January, 1891, instead of
January, 1892, for an offense charged to have been committed
in November, 1891, is not fotul.
State v. Robinson, 85
Maine, 14 7.
No reason is perceived, why an omission of the year in this
warrant, under the circumstances of this case, should vitiate all
the proceedings of the town at its March meeting. The objection to the warrant cannot he sustained.
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It is asserted that the names of the selectmen appearing upon
the warrant, ·were all signed by Charles Hoxie, one of the board, _
but the evidence fails to support this objection. There was
some evidence thut the paper introduced as the original warrant
bore the signatures of the seclectmen, all in the hand writing of
Hoxie; but Mr. Sanborn, one of the selectmen, testified that
that pnper was not the original warrant, and that he did sign
the original warrant; and :Mr. Cochran, another selectman,
testified that he thinks he signed the original, and that the paper
shown wa::, not the original. The town clerk says that he cannot
say whether the paper produced was the original warrant
or not.
This case being on report, we are to determine the facts as
well as the law; and, upon the evidence, we are ::,atisfied that
the original warrant was duly signed by the three selectmen.
The annual meeting on March 10, 1890, must be regarded as
a legal meeting. The record of that meeting shows that Charles
Hoxie, :F. ,v. Canney and V. :Fabian, were elected selectmen,
by ballot, and by majority vote ; and that the town voted that
the selectmen be overseers of the poor and assessors of taxes,
and that they were sworn as su0h.
If thi:5 vote may not be regarded as fulfilling the requirement
of the statute to elect the assessors, and that therefore no
assessors were electe<l, then by R. S., c. 6, § 102, the selectmen
became assessors ~ and us they were s,vorn as assessor:-;, as shown
hy the record, their acts as such were legal. Gould v. JJfonroe,
lil Maine, 546.
Objections to the assessment of taxes, and the regularity of
the certificate to the assessment, are made; but we do not regard
them as material to the decision of this case, even if the criticism upon them might be of moment in an action by the town
to recover the tax. If the commitment to the collector who
made the distress was in due form, by a sufficient warrant issued
to him by the assessors, and he proceeded according to law in
obedience to the mandate of his warrant, the distraint of plnintiff's property and its sale were legal, and the purchaser acquired
a good title to the property, notwithstanding there might hav.e
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heen irregularities on the part of the assessors, prior to the
commitment. Caldwell v. Hawkins, 40 Maine, 526; Nowell
v. T1·ipp, Gl Maine, 428; Nor1·id,qewoclc v. lValker, 71 Maine,
184; .1._lJay v. Thomas, 48 Maine, 400.
It appears that at the annual town meeting in March, 1890,
tfohn Brown was elected collector of taxes, and to him the taxes
for that year were committed, October 10, 1890. No objection
is made to his qualification as collector, but it is objected that
the eYidence fails to show a :-:-ufficient warrant of commitment.
The tax book shown contains a portion of a warrant, the remaining portion having been torn off and lost. Elmer E. Brown,
to whom the tax bills were committed after the death of ·John
Brown, testified that when the hook wus delivered to him, it
contained a complete warrant, signed by the assessors; that a
portion of that warrant was afterwards lost. The contents of
the lost portion are sufficiently shown by the evidence ; and it
appears that the commitment to John Brown was in due form,
under a legal warrant.
~John Brown died before completion of collection of taxes
committed to him in 1890; and, on October 12, 1891, the
assessors for that year appointed Elmer E. Brown to perfect the
collection for 1890, in accordance ,vitb R. S., c. G, § 149, who,
it is admitted, duly qualified as such collector. The assessors
committed to him the unpaid tax lists for 1890, by a regular warrant, duly signed, and delivered to him the original tax lists
and warrant that had been committed to John Brown.
But it is objected that the commitment to Elmer E. Brown
was invalid, because the record of the town meeting in March,
1891, does not show that the assessors for that year were elected
by a major vote. The record stateH that the town '' voted and
chose by ballot," M. ·w. Morgan, .J. II. Cochran and F. W.
Canney, as selectmen, and also voted that the selectmen be
assessors, nnd that these gentlemen qualified as assessors.
It is common knowledge that the law requires town officers to be
elected by a major vote ; and, in the absence of evidence to
the contrary, the record of '' voted and chose" must be deemed
to imply an election by major vote. P. & O. R. R. v.
Standish, 65 Maine, 68.
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Rimer E. Brown, as such collector, distrained and sold the
plaintiff's cow for his unpaid taxes. The warrant of commitment to him justified this action, even if the commitment to
.John Brown had been defective. His return of the sale shows
foll compliance with all of the statute requirements; and from
it. it appears that the defendant, Herrick, was the purchaser of
the cow at that sale.
The return of the collector is conclusive between these parties.
Hurifress v. Tiney, 3H :Maine, 2i3 7. The fact that the return
was not actually written out and signed hy the collector, nor a
written account of the sale furnisherl the plain tiff for a considerable time thereafter, cannot invalidate the title to the cmY
acquired hy the defendant at the sale. Any neglect of tlnty by
the collector, after the sale, cannot he permitted to affect the
title of the purchaser, whatever might he its effect in a suit
against the collector. The sale was by virtue of a legal warrant,
issued by the proper authorities, and this protects the purchaser.
8anfason v. Martin, 55 :Maine, 110; Jucllcfrt.-.: v. Reed, 48
}Jaine, 38G; Seekins v. Goodale, GI Maine, 400.
It is said that the collector charged illegal fees. If so, it
cannot affect the purchaser.
It is also claimed that the collector sold the cow upon credit.
His return is otherwise, and that cannot be contradicted in this
suit, between these parties.
Judgment for difendant.

SAMUEL

G.

DONNELL,

petitioner for Certioml'i,
vs.

CouNTY Co::tlMISSIONERS OF YORK CouNTY.

York.

Opinion February 11, 18D5.

Way. County Cormnissioners. Jm·iscliction. R. S., c. 18, § 19.
,Jurisdictional facts which empower county commissioners, as an appellate
tribunal to act, must not be left r,o inference. They must be averred directly
and positively.
The unreasonableness of the ueglect or refusal of selectmen to lay out a town
way must on appeal be adjudged by the commissioners, or their proceedings
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will be quashed on certiorari. Their acljndication that a way is of common
convenience and necessity is not sufficient. The same principle equally
applied when selectmen act unreasonably in laying out a town way. The
commissioners as an appellate court must acljuclge the action of the town to
have been unreasonable if they would reverse its action. It is the determination of that question which gives the appellate court jurisdiction. If it
fails to so determinP, then it is without jurisdiction.
On an appeal to the county commissioners from the laying out a town way by
the selectmen and accepted by the town, they considered the same and
reported: "We arc of opinion and adjudged, and do hereby adjudge and
determine that common convenience and necessity do require that we
reverse said action and decision of the municipal officers and inhabitants,
and discontinue said way." Held; that the county commissioners acted
without jnrisdiction in the premises, ancl that their record be quashed.
State v. Pownal, 10 Maine, 24, reaffirmed.

ON REPORT.
The case is stated in the opinion.

J. T. Davidson, for petitioner.
Q. C. Yeaton, for respondents.
SITTING: PETERS, C. J., WALTON,
HOUSE, vVISWELL, JJ.

R1'1ERY,

HASKELL, WHITE-

HASKELL, J. The selectmen of the town of York, on the
application of thirty petitioners, hy regular procedure, located
H town way and l'eported their action to a town meeting, legally
called and warned, to consider the matter; and at such meeting
the inhabitants voted to accept the report of the selectmen and
lay out the way.
The York Hnrbor and Beach Railroad Company regularly
took an appeal to the County Connnissioners, who considered
the same and reported : 11 ,Ve are of opinion and adjudged,
and do hereby adjudge and determine, that common convenience and neces:-.ity do require that we rever8e said action ancl
decision of the municipal officers and inlrnhitants, and discontinue said way."
The commissioners do not adjudge that common convemence
and necessity did not require the location of the way by the
town; but that common convenience and necessity do require a
reversal of such action of the town. That is, now, at the time
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of our report, the necessity is so, inferably from causes that may
have intervened since the location of the way by the town.
Now the jurisdiction of the commissioners was appellate only.
They could reverse the action of the town only for causes that
existed at the time the nction was taken, not for causes since
ansrng. That was decided by this court more than half a
centiny ago and has not been questioned since. State v. Poicnal,
10 Maine, 24, a case directly in point. There the judgment
was, on appeal from refusal of the town to locate: ' 1 It is of
common convenience and necessity that the town road described
in the application be opened and made by said to,vn of Pownal ;"
and the court quashed the record on ce1·tior·ari for the reason
above stated. '' Being an inferior tribunal, nothing is presumed
in favor of the commissioners' jurisdiction; but it must appear
by their record." Ilayfonl v. Cormnissioners, 78 Maine, 155,
citing, with approval, State v. Pownal, sup1·a, and other cases.
In Goodwfo v. Cmmnissioners, GO Maine, 328, the town
refused to lay out a way, hut recommended a petition to the
county commissioners. Such petition, was filed, and they adjudged:
That common convenience and necessity do not
require the establishing of the road prayed for in the foregoing
petition." An appeal was taken to this court. The committee
appointed in the case reported: '' That the judgment of the
county commissioners, in refusing to lay out the way as prayed
for, ought to be reversed in whole; that public convenience and
necessity do require that a town way, as prayed for, be laid out
hy the county commissioners over the route viewed hy the
committee, three rods wide." To the acceptance of this report
objection was made that the commissioners had no jurisdiction ;
and it was so held upon the doctrine of State v. Pownal, supra,
the court saying: '' The adjudication of the county commissioners is that common convenience and necessity do not require
the ,vay prayed for in the petition. The adjudication of a
majority of the appeal committee appointed by this court is in
favor of the road prayed for; hut they do not adjudge that the
selectmen of the town had unreasonably neglected or refused to
lay it out.
Jurisdictional facts must not be left to
1
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inference. They must he averred directly and positively,"
citing Bet!1el v. Cmnmissioners, 42 Maine, 478. Again the
court says : ~1 The unreasonableness of the neglect or refusal
[ of the selectmen J must be adjudged by the commissioners, or
their proceedings will be quashed on certiorco·i. An adjudication
that a way is of common convenience and necessity is not
sufficient." Pownal v. Conimissioners, 63 Maine, 102.
True, these cases are the reverse of the one at the bar. They
are appeals from a refusal to locate by the town. This one
from locating. But the principle is the same; the appellate
court must adjudge the action of the town to have been unreasonable if it would reverse its action, whether it he in locating, or
refusing to locate; and the warrant for action by the town must
he the case of common convenience and necessity then ; and the
determination of that question gives the appellate court jurisdiction. Ifit docs not determine that, it cannot determine anything
else, for it is then without jurisdiction in the premises.
In Eden v. Commissioners, 84 Maine, 52, the adjudication
,vas, ~~ do confirm the action of the selectmen in laying out said
way," and it was held sufficient. Certainly. There had been a
valid location by the town, and the commissioners might well
confirm it, in the simplest language possible. It was valid
hefore their action; and if they had no jurisdiction, it remained
valid ; if they had jurisdiction, they still left it valid. But had
they reversed the location, using the same phrase, it would not
have been open to the objections raised here. The language here
is: '~We do hereby adjudge and determine that common
convenience and necessity do require that we reverse said action
and decision of the municipal officers and inhabitants and discontinue said way." Not that the loc:1tion by the town wm,
unauthorized, but that we now see it should be reversed. New
reasons and conditions require it. These should have been
given on petition to the selectmen for a discontinuance of the
road, not on appeal.
On petitions of this sort, appropriate evidence may be received
in aid of a defective record that would authorize amendments
according to the fact. No such evidence is offered or suggested
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in this case. Indeed, the defendants answer that the commissioners made '' due returns of nll their doings," and made and
filed their report and caused it to be made of record "in
accordance with all the requirements of law." White v. Omnrnissioners, 70 Maine, 317; Eieu;ett v. Oonunissioners, 85 Maine,.
308, and cases cited.
The result is the county commissioners must be held to have·
acted without jurisdiction in the premises. Their record must
he quashed, and the town left to construct its own way as it has.
decided common convenience and necessity required, although
against the protest of the petitioning railroad company. Being
willing to pay the expense, why shoul<l not a town be allowed
to lay and build its own roads?
lVrit to issue. Record to be quashed.

INHABITANTS OF NEWCASTLE, petitioners for Oertiom1'i,
vs.
COUNTY COMMISSIONERS OF LINCOLN COUNTY.
Lincoln.

Opinion February 15, 1895.

Way. County Cornrnissioners. Defective Petition. Arnendrnent. R. S., c. 18, § 19'.
A petition to county commissioners, asking them to reverse the decision of'
municipal officers of a to,vn refnsing to locate or alter a town way, must
state clearly and directly every fact necessary to give the commissioners
jurisdiction.
A petition was held defective for the following reasons:
(1.) It failed to show that the petitioners were parties who have a right
to complain of the refusal of the selectmen.
(2.) It did not state that the petitioners were land owners or inhabitants
of the town in which the way was located, or that any of them signed the
petition to the selectmen asking for the proposed alteration.
(3.) The prayer of the petition did not ask for the proposed alteration,
but simply asked the commissioners to take such action as the law required.
( 4.) It did not show when the petition was presented to the selectmen,
or that their refusa-1 to make the alteration was within a year.
(5.) It did not correctly describe the alteration which the selectmen were
asked to make.
Upon a petition for certiorari to quash the proceedings taken by the county
commissioners under such a defective petition, the commissioners in their
answer replied that they permitted the two last named errors to be corrected.
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Held; that the ·commissioners did not have the right to amend a petition,
signed by others, after it had been acted upon by them, and thus confer a
jurisdiction upon themselves which they did not possess when the petition
was presented.

ON REPORT.
This was a petition for certiorari. The parties agreed to report the case upon the petition and ans,ver to the law court for
such order thereon as the legal rights of the parties might
require.
The cnse is stated in the opinion.

TV. II. Hilton and G. B. Sawyer, for petitioners.
T .. P. Pierce and H. E. Hall, for respondents.
Counsel cited : Prcrnlifort v. Go. Omn. 40 Maine, 391 ; Bath
B1·idge v. Ma,qoun. 8 Maine, 293; Lewiston v. Go. Com,. 30
Maine, 19 ; Levant v. Oo. Com,. G7 Maine, 429 ; Par,nington
River Go. v. Go. Gorn. 112 Mass. 212; Lees v. Childs, 17
Mass. 351; Emery v. Bmnn, G7 Maine, 39; Mendon v. Go.
G01n. 5 Allen, 13; Lisbon v. 11fen·ill. 12 Maine, 210; Pike
v. Herriman, ~9 Maine, 52; Tewksbury v. Go. Com,. 117
Mass. 565; Rutland v. Go. Com. 20 Pick. 71; R. R. Go. v.
R. R. Com. 118 Mass. 564; G,·eat Ban·ington v. Go. Gorn. 112
Mass. 218; Hewett v. Go. 001n. 85 Maine, 308; People v. Van
Alstyne, 32 Barb. 131; Derry Overseers v. B1·own, 13 Penn.
St. 38G.
SITTING : PETERS' C. J.' V\T ALTON'
WHITEHOUSE, \VISWELL, JJ.

EMERY'

HASKELL'

WALTON, J. It appears that the county commissioners for
the county of Lincoln undertook to alter one of the town ways
in the town of Newcastle, and the process now before the court
is a petition for a writ of certiorari to quash their proceedings.
We think the writ prayed for must be granted. The petition
to the county commissioners was too defective in its statements
to give them jurisdiction. It is settled law that a petition to
county commissioners, asking them to reverse the decision of
the municipal officers of a town refusing to locate or alter a
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town way, must state clearly and directly every fact necessary
. to give the commissioners jurisdiction. Goodwin v. Co. Com,.
GO Maine, 328 ; B1'mcn v. Co. Com,. 68 Maine. 537.
The petition to the county commissioners in the case now
under consideration fails to state many of the facts e::-sential to
give them jurisdiction. Among other omissions, it fails to show
that the petitioners are parties who have a right to complain of
the refm;al of the selectmen.
No one has a right to appeal from the refusal of the municipal
officers of a town to alter a town way unless he is one of the
petitioners who asked for the alteration. No one ebe can
rightfully claim to have been aggrieved hy the refusal. If A
petitions for an alteration, and it is refused, B can not legally
apply to the county connnisRioners for a reversal of the deeiRion.
In contemplation of law no one but A can he aggrieved by the
refusal. The court so held in the case last cited, B1'own v. Co.
Com. (38 Maine, 537.
Again, no one but an inhabitant of the town, or an owner of
land therein, has a right to ask for such an alteration, and, of
course, no one but such inhabitant or owner can rightfully become an appellant from the refusal of the selectmen to make the
alteration. R. S., c. 18, § 19.
The petition to the county commis~ioners, in the case now
before us, is defective in not stating that the petitioners are
inhabitants of the town of Newcastle, or that they are owners of
land therein, or that they, or some one of them, was a signer of
the petition to the 8electrnen asking for the proposed alteration.
Confessedly, many of them were not inhabitants of Newcastle,
and, so far a:-:; appears, no one of them was an owner of land
therein or a signer of the petition to the selectmen asking for
the alteration of the road.
And the prayer of the petition to the county commissioners
is peculiar. They were not asked to make the proposed alteration. They were simply asked to take such action as the law
required. The county commiRsioners ought to have known
that, upon a petition so defective, the only action which the law
required or would permit wns a rejection or dismissal of it.
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Other defectt:i exi::,ted in the petition when it was presented to
the county commissioners. It did not show when the petition
to the selectmen asking for an alteration of the road was pre~ented to them, or that it was within a year, or that the refusal
of the selectmen to make the alteration was within a year. This
was held to be a fatal omission in Bethel v. Go. Com. 42 Maine,
4 78. And it appears that it did not c<,rreetly describe the
alteration which the selectmen were asked to make. Rut the
county commissioners, in their answer to this petition for a writ
of ce,·tiorm·i, say that before making their report they permitted
these t,vo errors to he corrected. Iu other words, that, after
having taken jurisdiction and acted upon the petition, they
allowed it to be nltered in two essential particulars. It has
been held that 1-mch an alteration makes a new petition of the
instrument, und exonerates such of the signers as do not consent
to the alteration from all liability for costs. Jewett v . .l-Iodgdon,
3 Maine, 103. We do not doubt the authority of county commi::,sioners to amend the record of their own doings. Nor do
we doubt that such an amendment, when made, is conclusive,
and that oral evidence is inadmissible to impeach or contradict
the record so amended. .Levant v. Oo. Oom. G7 Maine, 429.
But they have no right to amend n petition, signed by others,
after it has been acted upon by them, and thus confer upon
themselves a jurisdiction which they did not possess when the
petition was presented. It is perfectly well settled that, in a
case like the one now under consideration, the original petition,
when presented, mu::,t contain such a statement of facts us will
give the county commissioners jurisdiction, or they will have
no right to accept it, or to take any action upon it whatever.
The cases already cited fully support this proposition. In the
present case, the petition, when presented to the county commissioners, did not contain such a statement. It was then
defective in many particulars. It is still defective in several
particulars. The county commissioners had no authority to
accept and act upon such a petition, and it is the right of the
town of Newcastle to have their proceeding8 quashed.
Writ to issue, as prayed for.

LORD

Me.]
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ALBERT H. Lmw vs. CITY OF SAco.
York.

Opinion February HJ, 1895.

Way. Defect. .Notice. Action. R. S., c. 18, § 80.
To maintain an action against a town for injuries to one's person or property
caused by a defective highway, it is a statute requirement that the person
sustaining such injury must give written notice within fourteen days thereafter to the municipal officers, setting forth his claim for damages, and
specifying his injury and the nature and location of the defect which caused
such injury. R. S., c. 18, § 80. Helcl; that a notice is defective which fails
to sufficiently describe the defect, or the nature of the injury received, or
does not state the amount of the plaintiff's claim.

ON REPORT.
This was an action on the case to recover for injuries to the
plaintiff's horse, caused as alleged by a defective high way.

B . .P. IIarnilton and B. P. Oleaves, for plaintiff.
Claim for damages: Sawyer v. Naples, 66 Maine, 4.55.
:N"ature of injuries: Blackington v. Rockland, 66 Maine, 233;
Goodwin v. Gw·diner, 84 Maine, 280. Location of defect:
Blackington v. Rockland, supra; Bmdbury v. Benton, 69
:Maine, 194; Hubbard v . .Payette, 70 Maine, 121; 0/wpm,an v.
Nobleboro, 7GMaine, 430; Goodwin v. Gardiner, supra. Nature
of defect: Holmes v. Paris, 75 Maine, 559; Buck v. Biddeford,
82 Maine, 437.
G. U. Yeaton ancl G. 0. Emery, for defendant.
SITTING: PETERS, C. J., WALTON, E.~IERY, HASKELL, "½THITEHOUSE, WISWELL, JJ.
WALTON, tT. The question is whether the following notice
is sufficient to answer the requirements of the Revised Statutes,
chap. 18, § 80.
ii To
the Municipal officers and Inhabitants of the City of
Saco in the County of York and State of Maine :
ii You are hereby notified that on Saturday, January 18, 18H3,
an accident occurred on Main street in said Saco, by which a
horse owned by Albert H. Lord of sai.d Saco, was greatly injured
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by reason of a defect in the planking between the tracks of the
Boston and Maine Railroad on said Main street, for which said
owner daims damages for the same.
Henry I. Lord, attorney
for claimant.''
e think the foregoing notice is not sufficient. The statute
cited rcq u ires that the i i nature :, of the defect should be described.
The ii nature and location of the defect which caused the injury,"
fa the lnnguage of the statute. The language of the notice is a
defect in the pl:mking between the trucks of the Boston and
Maine Railroad on }\fain street." The notice fails to state the
nature of the defect. For aught that appears, it may have been
a displaced plank, or a rotten plank, or a broken plank : or it
may have been a hole in the planking or a projecting spHnter
or knot, or any other of the numerous defects that may exist in
the plank crossing of a raiJroad.
Again, the statute cited requires, not only a specification of
the nature :md location of the defect which caused the injury,
but it also requires a specification of the i i nature of the injuries."
Here again the notice is defective. It states that a horse owned
by Albert H. Lord was greatly injured, but it fails utterly to
state the nature of his injuries.
Again, the statute requites the sufferer to set forth his claim
for damages." We think this fairly implies that the amount of
his claim should be stated. If it is small, the municipal officers
may prefer to pay it rather than to have a contest. If it is
extravagantly large they may want to investigate the facts bearing upon it at once, and before the lapse of time has rendered
such an investigation practically impossible. )Ve think the
notice should contain a statement of the amount of damage~
claimed. )Ve think the l:tnguage of the statute fairly implies
this.
The notice under consideration is defective in all these
particulars: first, in not sufficiently describing the nature of the
defect; secondly, in not sufficiently describing the nature of the
injuries to the horse; and, thirdly, in not -stating the amount of
the plaintiff's claim.

,v

ii

ii

Plaintiff nonsuit.

Me.]

233

HAZEN V. WIGHT.

GEORGE HAZEN vs.
Cumberland.
Tenants in Cmnmon.

ELBRIDGE

,,r1mrT.

Opinion February 19, 1895.
Trespass.

Servant.

R. S., c. 95, § 5.

It is no defense to an action of trespass, q. c., for cutting and carrying away
woocl ancl timber from land held in common and undivided, that the defendant was the servant or agent of the tenant occupying the premises, it
appearing that the notice provided in H. S., c. !);"i, § 5, had not been given.
Whether a mere servant in such case, who acts in good faith and without
kno'vvleclge of the illegality of his act, is liable for treble damages under the
statute, qucere.

ON HEPORT.
The case appears in the opinion.

Gem·,qe Jlazen, for plaintiff.
J. C. Cobb, for defendant.
SITTING: PETERS, c. J., WALTON,
HOUSE, WISWELL, J,J.

EMERY,

HASKELL, "\VHITE-

lVALTON, J. This 1s an ad.ion of trespass quare clauswn
jl'e_qit for cutting and carrying away wood and timber. The
defendant justifies under the authority of one Sarah P. v\Tight.
He says that she owned an undivided half of the land on which
the wood and timber were cut, as a tenant in common with the
plaintiff; and that, ut the time of the cutting, Rhe was living on
the premises; :md thut he cut the wood and timber under her
authority and direction, and as her agent or servant; and he
claims that these facts constitute a defense to the action,- that
if the plaintiff has a cause of action against Mrs. Wight, he has
none against him.
liVe do not think these facts constitute n defense to the action.
It is agreed that the notice provided for in the R. S., c. 95, § 5,
was not given; and, without such a notice, Mrs. "'Vight had no
authority to cut ,vood or timber upon the premises, and was
herself a trespasser if she directed it to be cut, and an action of
tre~pttss qum·e clausu1n j1·egi"t would lie against her for so doing,
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notwithstanding she was living upon the premises at the time,
and was a tenant thereof in common with the plaintiff. .1l1axwell v. Jlfaxu:ell, 31 Maine, 184, and .Mills v. Richard8on, 44
Maine. 79.
And, surely, if Mrs. "Tight had no authority to cut wood or
timber upon the premises, she could confer none upon her servant. A stream can never rise higher than its fountain; and a
servant, as such, can never have greater authority than his
employer. And if .Mr8. ·wight was a trespasser ( as she undouhteclly was) in directing the wood and timber to he cut, clearly the
defendant was also a trespasser in executing her command. And,
as an action of trespass quare clawm1n fi·egit would lie against
her, we fail to perceive any reason why a similar action will not
lie against him. vVe think it will.
In an action against l\Irs. ·wight, the plaintiff would be entitled to recover treble damages. The statute cited so provides.
But whether a mere servant, ·who acts in good faith, and without uny knowledge of the illegality of his act, 8hould be held
liable for the penal portion of such damages, is a question which
·we do not find it necessary to deeide; for, in this suit, only
single damages are claimed. And, as the case is mu<le up, we
fail to find any proof or admissions of the extent of the plaintiff's
injury. Under these circumstances, we think he must he
content with nominal danrnges.
Judgnient fm· plaintiff. Danwges as8essed at one dollar.

BRYANT'S POND

STE.AM MILL COMPANY

JOHN

Oxford.

vs.
G.

FELT.

Opinion Febru:iry 23, 1895.

Corporation. Subscription to Stock. Withdrawal.
A subscriber to the capital stock of an unorganized business corporation has
a right to withdraw from the enterprise, provided he exercises the right
before the corporation is organized and his subscription is accepted. Such
a subscription is not a completed contract.
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Such rule, however, docs not apply to voluntary and gratuitous subscriptions
to public or charitahle objects, which, when accepted and acted npon,
become binding; nor to subscription papers so worded as to become binding contracts between the subscribers themselves.

ON

REPORT.

This was nn action of assumpsit brought to recover of' the
defendant the sum of two hundred dollars as appeared by his
alleged subscription upon an original subscription hook. and
upon the outer cover of which was the following writing,
'' Subscription for a steam mill to be erected at or near Bryant't1
Pond." The original agreement was as follows:
'' vVe, the undersigned, hereby agree to pay for the number
of ~hares set opposite our names, said shares to be ten dollars
each. and non-assessable, for the purpose of erecting suitable
buildings, with steam power, for the manufacturing· of the
various kinds of wood to he used in the contract of one C. H.
Adams, he paying three per cent annually as rent on all money
so paid, said monies to be paid when needed for the purpose
above named, providing the town ·will abate taxes on said
buildings and stock for the term of ten years."
Plea, general issue and the following brief statement:And for a brief statement of special m~itter of defense, to be
used under the general issue pleaded, the defendant further
says: that said defendant never subscribed for nor promised
to pay for nny shares in the said Bryant's Pond Steam Mill
Company; that the signature of said defendant was procured
and affixed to said paper declared on, if at all, on Sunday, and
·whatever contract was made, if any, was made on Sunday, and
therefore void; that subsequent to the time his said name was
affixed to said paper and prior to the commencement of this suit
and prior to the organization of this company this defendant
revoked said subscription and notified the plaintiff and the
solicitors for said stock that he should not accept the same,
and requested his name stricken from the list of subscribers;
that no person is named in said subscription paper as payee,
and no contract wns ever entered into with any person or persons;
that no sum is named in said paper declared upon as a limit to
the amount to be raised and is indefinite and uncertain; that. a
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sufficient sum was not raised or subscribed for erecting buildings
with steam power for the manufacturing of the various kinds of
wood, as alleged, and plaintiff was obliged to and did rnortagage
the property to complete the amount; that at the time the
plaintiff company pretended to organize, this defendant was not
recognized as a subscriber, did not participate in the organization, and is not named therein as one of the subscribers to the
stock of the same; that there were conditions attached to said
subscription papPr which are essential to be performed, and ·which
have never been performed on the part of this plaintiff or any
other parties interested in said subscription, or on the part of
the town of "\Voodstock; that said paper, purporting to be a
subscription of shares of stock is without com,ideration and void.
J. P. Swm;ey, for plaintiff.
An agreement whereby the signers, for a purpose of forming
a corporation uncl providing it with funds, declared that they
subscribed for stock to the amount set opposite their names, is
valid; and upon the formation of the corporation, and its
acceptance of the agreement, each of the subscribers becomes
bound to pay for the number of shares subscribed by him.
A corporation may sustain an action for subscriptions made
to its stock before it was formed, though it is not named as a
promisee in the agreement to subscribe. Swain v. IIill, 30
Mo. App. 436; Uonislock v. Howard, 15 Mich. 237; Marysville
Electric Li,qht & Power Co. v. Johnson, 27 Am. State Rep. p.
215; Griswold v. Trustees, 26 Ill. 41; Fulton v. Ste1·lin.c;
La11d Investment Co. 47 Kansas, 621.
Subscriptions by a number of penmns to stock of a corporation
to he thereafter formed by them is, first: a contract between
the subscribers themselves, to become stockholders without
further act on their part immediately upon the formation of the
corporation, and as ::-,uch is hinding and irrevocable from the
date of the subscription, unless cancelled by consent of all the
subscribers before acceptance by the corporation, and second:
it is in the nature of a continuing ofter to the proposed corporation, which upon acceptance by it after its formation, becomes
as to each subscriber, a contract between him and the corporation.
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JJfinneapolis Tlt1'eshing 1Jfachine Co. v. Davi"s, 27 Am. State
Rep. p. 701; Hud8on Real Est. Co. v. Tower, 156 Mass. p. 82.
In the last case cited, the corporation itself had notice upon
which the defendant claimed to withdraw, and after notice by
direct vote violated the condition upon which his subscription
was made.
A subscriber to the stock of a corporation in process of
organization can neither ·withdraw nor he released by directors
without consent of all the subscribers. Hughes v. Antietam,
.MJ.q. Co. 34 Md. p. 31G.
A subscription of money to be paid to a corporation not yet
existing, is enforceable by it after it comes into existence.
Such a subscription is in the nature of a continuing offer, which
ripens into a binding obligation when the corporation, being
fully organized, accepts such offer.
Notice of the acceptance by a corporation of a subscription
for its benefit, made before it was organized, is not necessary.
Such acceptance may be inferred from the conduct of the
corporation in retaining the subscription paper in its possession,
and expending large sums of money on the face of it.
vYhen money is expended, labor bestmved, and materials
furnished on the faith of a subscription paper, a consideration
sufficient to sustain it, exists, and it becomes irrevocable. Richelieu Hotel Co. v. International Jllilitary .Encampment Oo. 33
Am. Rep. 234.
The agreement was for a certain number of shares. Skowhe,qan,
&c. R. R. Co. v. Ilinsrnan, 77 Maine, 370: and cases cited.

J; S. Wright, for defendant.
SITTING: PETERS,
HOUSE, ,VISWELL,

C. J.'

WALTON' EMERY, HASKELL, VVHITE-

JJ.

,T. The only question we find it necessary to consider is whether a subscriber to the capital stock of an
unorganized corporation has a right to withdraw from the
enterprise, provided he exercises the right before the corporation
is organized and his subscription is accepted. vVe think he has.
Such a subscription is not a completed contract. It takes two
WALTON,
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parties to make a contract. A non-existing corporation can no
more make a contract for the sale of its stock than an unbegotten
child can make a contract for the purchase of it.
The right of subscribers to the capital stock of a proposed
corporation to withdraw their subscriptions at any time before
the organization of the corporation is completed has been
affirmed in several recent and well considered opinions. The
right rests upon the impregnable ground ofthe legal impossibility
of completing a contract between two parties onl_y one of ,vhich
is in existence. There can he no meeting of the minds of the
parties. There can be no acceptance of the subscriber's proposition to become a stockholder. There can be no mutuality of
rights or obligations. There can be no consideration for the
subscriber's promise. As said in one of our own decisions, it is
a mere nudurn pactnrn,-a promise without a promi8ee,-a
contractor without a contractec. In fact, every element of a
binding contract is wanting. If the suhscriher's promise to take
and pay for shares remains unrevoked till the organization of
the proposed corporntion is effected, and his promise has been
accepted, then we have all the elements of a vnlid contract.
Competent parties. Mutuality of duties and obligations. A
valid consideration, the promise of one party being a sufficient
consideration for the promise of the other. A promisee ns well
as a promisor. A contractee as well as a contractor. In fact,
all the elements of a valid contract are present, and the subscription has become binding upon both of the parties. But, till
the corporation has come into existence, all these elemenfa are
necessarily wanting, and the subscriber's promise :imounts to
no more than an offer, which, like all mere offers, may be withdrawn at any time before acceptance. When accepted, it
becomes binding. Till accepted, it remains revocable. This
conclusion is sustained by reason and authority.
In Starrett v. Rockland Co. 65 Maine, 374, the plaintiff
sought to recover a portion of the dividends of a successful
insurance company. He had subscribed for five shares of the
stock before the organization of the company was effected ; hut
the evidence of acceptance of his subscription by the corporation
after its organization was not satisfactory; and the court held
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that without such acceptance there was no completed or binding
contract; that the minds of the parties neYer met; that the
plaintiff's subscription, being made before the corporation came
into existence, amounted to no more than a proposal to take so
many shares,-a mere nudumpactuni,-imposing no obligations
and securing no rights.
And in Carr v. Bartlett, 72 Maine, 120, the right of subscribers to withdraw from such undertakings while they remain
inchoate and incomplete is recognized and affirmed.
In .ilfuncy Tmction En,qine Co. v. G1·een, 143 Pa. St., 269 ;
13 At. Rep. 74 7, decided in 1888, the defond:mt had been
active in procuring subscribers to the capital stock of a proposed
corporation, and had himself suhscrihed for twenty shares: hnt
he wrote to the chairman of the meeting for the organization of the corporation that, for reasons satisfactory to
himself, he withdrew his subscription. The con rt ruled that the
defendant had a right to withdraw his subscription at any time
before the organization of the corporation was completed ; and
the jury having found as a matter of fact that the withdrawal
was before the organization of the corporation was completed, a
verdict for the defendant was affirmed, and judgment rendered
thereon.
In Hudson Real Estate Co. v. Tower, 15(i Mass. 82 ( 1892),
the action was founded on a subscription to the capital stock of
rm unorganized corporation, and the defense was hased on an

alleged withdrawal of the subscription. The right to withdraw
was controverted. The court held that at the time when the
defendant signed the subscription paper declared on. it ·was not
a contract. for want of a contracting party on the other side ; that
while such a suhsc~·iption may become a contract after the c01·portttion has heen organized, still, until the organization is
eflected, and the subscription is accepted, it is a mere proposition or offer, which may be withdrawn, like :my other
unaccepted proposition or offer.
It is urged hy the coun:-.el for the plaintiff corporation that
such subscriptions create binding and enforceable contracts between the subscribers themselves, and are therefore irrevocable,
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except with the consent of all the subscribers; and some of the
authorities cited by him seem to sustain that view. But we find,
on examination, that such views, ,vhen expressed, are in most
cases mere dicta, and that the cases are Yery few in which such,
a doctrine has been acted upon. Reason and the weight of
authority are opposed to such a view. Of course, subscription
papers may be so worded as to create binding contracts between
the subscribers themselves. But "'e urc not now speaking of
such ~mbscriptions; or of voluntary and gratuitous subscriptions
to public or charitable objects, which, when accepted and acted
up;m, become binding.
e are now ::-peaking only of suh::-.criptions to the capital stock of proposed business corporations.
vVith regard to such subscriptions, we regard it as settled law
that they do not become binding upon the subscribers till the
corporations have been organized and the subscriptions accepted~
and that, till then, the subscribers have a right to revoke their
subscriptions. And, in view of the fact that such subscriptions
are often obtained by over persuasion, and upon sudden and
hasty impulses, we are not prepared to say that the rule of law
which allows such a revocation is not founded in wisdom. vV c
think it is.
In the present case, an old man, up,rnrds of eighty years of
age, and now dead, was induced to subscribe for twenty shares
of :,tock in a proposed, hut not then organized, manufacturing
corporation; but after a little reflection, he determined to revoke
his subscription and withdraw from the enterprise. He notified
the agent of the promoters, through whom his r:;ubscription had
been obtained, of his determination to ·withdraw, and requested
him to take his name off the subscription paper. And he again
sent_ word by his son to have his name taken off. And notice
of his withdrawal, and of his request to have his name taken off
of the subscription paper, was given to the other subscribers at
one of their meetings, and before the corporation was organized.
~~ e think his withdrawal was legal and complete, and that no
action to recover the amount of his subscription is maintainable.
Other grounds are urged in defense of the action, hut it is unnecessary to consider them.

,v

Judgment for defendant.
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E. BLANCHARD
vs.

PORTLAND AND RUMFORD FALLS RAILWAY.

Cumberland.

Opinion February 2.5, 1895.

Railroads. Lien. Laborer. R. S., c. 51, § 141.
Railroads are made liable by statute (R. S., c. 52, § 141) for the wages of
laborers employed by contractors for labor actually performed on the road.
Held; that the statute is not strictly remedial and is not to be extended or
restricted in its operation beyond the fair meaning of' its words.
Held; that one who superintend:s the building of bridges at an agreed compensation of seven dollars per clay, keeps an account of the men's time, and
makes out their pay-rolls, is not a "laborer" within the meaning of this
statute.

0N EXCEPTIONS.
This was an uction of nssumpsit. tried by the pre~iding justice
of the Superior Court, for Cumberland county, without the
intervention of a jury, at the April Term, 1894, subject to
exceptions in matters of law.
The action was brought by the plaintiff against the defendant
company to recover for work done as a la borer in the construction of defendant's railroad, under R. S., c. 51, § 141.
It appeared from the b1ll of exceptions that the Portland and
Rumford Fulls Railway contracted with one Berry, to construct
an extension of its line from Mr.chanic Falls to a connection
·with the Maine Central Railroad near Danville Junction. Berry
made a contract with one William Hogan to build the bridges
on the line, and Hogan contracted with one Fred Blanchard to
build two of the bridges. The plaintiff was employed by Fred
Blanchard to superintend the work on the two bridges. He had
charge of the stone cutters and mason:5, kept the time and made
out the pay-rolls. The plaintiff worked ns above for eightynine days.
It was admitted by the defendant that the plaintiff seasonably
gave the notice in writing required by the statute.
VOL. LXXXVII.
16
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U pcm the foregoing matter the presiding justice ruled as matter
of law:
1st. That the plaintiff was a laborer within the meaning of the
statute.
2nd. That he was entitled to recover against the defendant
though he was employed hy a sub-contractor.
The defendant took exceptions.
The statute on which the action was brought is as follows:
·~ Every railroad company, in making cont mets for the· hnilcling of its road, shall require sufficient security from the contractort-for the payment of all labor thereafter performed in constructing
the road by persons in their employment; and such company
is liable to the laborers employed, for labor actually performed
on the road, if they, within twenty days after the completion of
'such labor, in writing, notify its treasurer that they have not
been paid by the contractors. But such liability terminate:-.
unless the laborer commences an action against the company,
within six months after giving such notice.''
A. R. Savage and H. W. Oake.~, for plaintiff.
The :-;tatnte by its terms protects the services of all men who
actually luhor on the road, whose daily toil helps huild the road.
who:-;e physical efforts contrilmte to its physical constmction.
Such were the services of the plaintiff who had charge of the
stone cutters and masons. An architect who makes plans and
specifications, and also directs and oversees the work, is a
luhorer." Bank of Pa. v. Gries, 35 Pa. St. 42; Strylcer v.
Oa.~sidy, 7G N. Y. 50.
There is no distinction between skilled and unskilled lahor,
or hetween mere manual labor of one who supervises, directs
and applies the labor of others.
The statute line seems to he drawn between ''contractors"
and '' laborers," between employers and employed, between
those who can look out for themselves and those who cannot
look out for themselves.
There is no question hut thnt the boss of a crew of stone
maimns would be regarded, in common parlance, us belonging
1

'
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to the'' laboring classes." Balch v. New YoTk & Oswe,qo Midland Railway Oo. 46 N. Y. ,520, where a laborer is characterized as '' one who earns his daily bread by his toil." .illulligar,J.
v. ~fuWgan, 18 La. An. 20 (the case of a supervising architect);
Arnoldi v. Gouin, 22 Grant's Ch. 314 (Can.) ; Knight v.
Norris, 13 Minn. 473; 1Wutual Ben. Life Ins. Co. v. Rowland,.
2G N. J. Eq. 389; Cap,·on v. Strout, 11 Nev. 304 (holding
that a foreman or boss of a mining gang is a laborer) ; 2 Jones
on Liens, p. 321; Poe1·der v. Wesner, 56 Icnva, 157; 2 . Wood's
Ry. Law, § 295; .Alininq Co. v. Cullins, 104 U. S. 17G.
Second. The plaintiff is entitled to recover against thedefendant, although he was employed by a sub-contractor. Thestatute should he considered liberally. Mining Co. v. Cullins,

supra.
It requires the railroad company to require :mfficient security
from the contractors. The term ''contractors" is used in a
broad and generic sem;e, embracing all who do work in the
construction of the railroad by contract which requires theemployment of laborers.
The Kansas statute provides for taking a bond conditioned
that the contractor shall pay '' all laborers, mechanics and
material men, and persons who supply such contractor with
provisions or goods of any kind."
Under this statute it is held that the laborers are protected
whether they are employed by the contractor or by a sub-contractor or by a sub sub-contractor. .11.fann v. Con·igan, 28
Kan. 194; Missouri,, &c. Railu.Xly Co. v. Brnwn, 14 Kan. 557.
The object of the statute is to protect the men who lahor on
the railroad. And in a legal sense, all men at work either for
a contractor or for a suh-cont_ractor, are in the employment of
the contractor. They are at work performing his contract.
J. W. Syrnonds, D. 1V. Snow, and C. S. Cook, for
defendant.
Laborer: Wakefield v. Pargo, 90 N. Y. 213; Rogers v. R.
R. Co. 85 Maine, 372; Ames v. Dye1·, 41 :Maine, 397; Wilson
v. Whitcornb, 100 Pa. St. 547; 2J:fissouri, &c. R.R. Co. v.
Baker, 14 Kans. 173; Sarne v. Brown, 14 Id. 557.
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The kind of ]ahor to be performed must be considered. It is
not work "for" the road hut it is labor "on" the road to which
our statute has reference. Under the former a civil engineer or
:a superintendent might possibly claim a lien but never under
the latter. In one case the ·work is preparatory and non-constructive. In the other the labor is expended on, and forms
the very thing to which the lien is to attach.
The interpretation of the statute claimed by the plaintiff
would give a lien to the civi] engineer who located the road,
and prepared the specifications, and to the draughtsmen ·who
drew the plans and profiles, a contention which is not to bP.
con:--idered for an int-:tunt. ''Contracts" for the construction of
a railroad are not made until location, specifications and plans
are fully determined upon.
Second. Defendant denies that the plaintiff '' is entitled ·to
recover though he was employed by a sub-contractor."
The question here is not the doubtful one as to whether a
sub-contractor has a lien, hut it is the much more doubtful one
as to whether the employee of a sub-contractor of a sub-contractor
can recover under a statute which in terms makes no reference
to suh-<:\crntractors or to the persons employed by them. U n<ler
such a statute the plaintiff must bring himself not only clearly
within the spirit of the words used but technically within the
exrict phraseology. As in .1l1cGugin v. Okio Rive1· R. Co.
10 S. E. Rep. 36, where it was held that under a statute giving
a sub-contractor u 1ien, a sub-contractor of a sub-contractor had
no lien. The right claimed is wholly contrary to ordinary
husine~s transactions, is not known to the common law, is
entirely the creation of legislative enactment, ,and is limited and
controlled by the words of the statute as used in their ordinary
acceptation.
What the legislature did wns to provide that contractors
should furnish sufficient security "for the payment of all labor
thereafter performed in constructing the road by persons in
their employment." The contractor is the person to whom the
railroad mm,t look for protection, not the sub-contractor, and
the security furnished by the contractor is for the payment of
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the lahorer employed by the contractor. The railroad can
require no security from a sub-contractor, it makes no contract
with him and it has nothing to do with. and is in no way
responsible to, the persons employed by him.
SITTING:

PETERS,

C.

WHITEHOUSE, WISWELL.

J.'
JJ.

vv ALTON'

:0M:EP.Y,

HASKELL,

"\V ALTON, ,T. The decision of this cause depends upon the
moaning of the word '' laborers," as used in the .Revised Statutes.,
c. 51, § 141.
That section provides, among other things, that railroad
companies Rhall be liable to the '' laborers," employed by contractors. What is the meaning of the word "laborers," as here
used? Does it include one who at an agreed compensation of
seven dollars a day superintends the building of bridges, keeps
an account of the men's time, and makes out the pay-rolls?
1're think not. A laborer, says Webster, is one who labors
in a toilsome occupation; a person that does work that requires
strength rather than skill, as distinguished from that of an
artisan. And in the construction of statutes simil:n· to our mvn,
it has been held that the word ''laborer" does not include a
bookkeeper or a superintendent. Wak~field v. Fargo, 90 N. Y.
213. Nor a civil engineer. · Penn. & Del. Railrodd Go. v.
Leuffa, 84 Penn. St. 168 (24 Am. Rep. 189). Nor an assh,tant engineer. Brockway v, Inne.r,, 39 Mich. 4 7 ( 33 Am.
Rep. 348). Nor an overseer, Whitaker v. Snzit!t, 81 N. C.
340 ( 31 Am. Rep. 503). Nor one who has contracted to do a
certain amount of grubbing, notwithstanding he labors with the
men employed by him to do the work. Ro,qers v. Railroad Co.
85 Maine, 372. In the hrnguage of the business world, says
Mr. Chief Justice PETERS, a laborer is one who labors with his
physical powers in the service and under the direction ofanother
for fixed wages; that this is the common meaning of the word,
and hence its meaning in the statute; that while etymologically
the "vord " laborer" may include any person who performs
physical or mental ln.bor under any circumstances, its popular
meaning is much more limited.
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Similar expressions are used in several of the cases cited. In
Leuffer's cusc it is said that when ,ve ~peak of laboring men, we
certainly do not intend to include bookkeepers, or engineers,
the value of whose services rests rather in their scientific than
their physical ahitity; that we intend those who are engaged,
not in head, hut in lrnnd work; that while in one sem,e an en-.
gineer is a laborer, so is a lawyer, or a doctor, or a hanker, or
a corporution officer, and yet. no statistician ever classed them
as such.
Again, it has been said that such and similar statutes are
presumptively intended to protect a class of men who are illfitted to protect thernselves,-men who are dependent upon the
fruits of their daily toil for the daily subsistence of themselves
and their familie:-.,-and that they should not be extended, by u
forced construction, so as to include a clm,s of men ,vho are
competent to take care of themselves, nnd need no such
protection.
There is force in these suggestions. And it may not be out
of place to add that the statute under consideration is not strictly
remedial; that while it confers benefits, it also imposes burdeus;
that while it gives protection to one of the parties it compels the
other party to pay a debt which he hnd no voice in contracting.
The correct rule for the interpretation of such a statute is to
neither extend nor restrict its operation beyond the fair meaning
of the words used. To forcibly extend its operation would he unfair to one of the parties. To forcibly restrict its operati~m would
be unfair to the other party. It is not easy to <lraw the line. But,
taking this rule for our guide, ou1· conclusion is that the services
sued for are not within the protection of the statute. The exceptions state that the plaintiff was employed by a contractor;
that he superintended the work on two bridges : that he had
charge of the stone cutters and the masons ; and that he kept the
t'ime and made out the pay-rolls. It is immaterial whether we
call him a bookkeeper, or a superintendent, or both; for in
neither capacity are his services within the protection of the
statllite.
Exception.'J sustai'ned.
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In re RAILIWAD CoMl\HSSIONERS' decision, relative to grade crossing of a proposed highway with the CANADIAN PACIFIC
RAILWAY, at Lakeview, in Piscataquis County.
Piscataquis.

Opinion March 1, 1895.

Railroads. Gracle Crossin[!s. Railroad Commissioners. R. 8., c. 18, § 27;
Stats. 1853, c. 41, § 3; 1874, c. 214; 1878, c. 43; 1883, c. 167, §§ 1, 2;
1885, c. 310, 312; 1889, c. 282.
It has heen the paramount intent of the Legislature, since the statute of 18i8,
to place all railroad crossings in the State under the control of the railroad
commissioners.
The several statutory provisions in regard to the right of application and the
apportionment of the expense, enacted in different years, are of a subordinate character and secondary importance. They are not all conditions
precedent to the jurisdiction of the railroad commissioners in unincorporated
places. The fact that all the provisions of the statute respecting the right
of application and the adjustment of the expense in the case of cities and
towns, are not also applicable to unincorporated places, cannot take away
the jurisdiction of the railroad c0mmissioners over the latter while there is
an express provision applicable to all crossings authorizing an application
by the railroad company, and also placing upon the company the burden of
1
the expense.
In the case of cities and tovvns, either the municipal officers or the railroad
company may invoke the jurisdiction of the railroad commissioners; and
thereupon the expense of building the way within the limits of the railroad
may all be imposed on the railroad company, or be apportioned between the
railroad company and the town, as the commissioners may determine. But
with respect to ways in unincorporated places, where there are no municipal
officers, the application can. only be m~de by the parties owning or operating the railroad; and inasmuch as there is no provision for the payment or
apportionment of the expense applicahle to such a case, except that which
places this burden on the railroad company, the expense must be borne by
the railroad company. Held; That railroad c1>mmissioners have jurisdiction
of railroad crossings in unincorporated places.

ON EXCEPTIONS.
These proceedings began with a petition of the Canadian
Pacific Railway to the Railroad Commissioners, the material
parts of which are as follows :
The Canadian Pacific Railway Company, a corpomtion duly
established by ]aw, and operating and maintaining a ]ine of
railway across said State from Mattawamkeag to the western
boundary of the State, respectfully represents that the county
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commissioners of Piscataquis county have laid out a highway in
township four ( 4), range eight ( 8), north of Waldo Patent, an
unincorporated town in said Piscataqui~ county, which crosHes
said company's railway at grade, said highway having been
located and established by metes and bounds as follows, viz:
(Description of highway.) And said company further represents that said highway is laid out through and across the lnnd
and right of way oft-aid company used for station purposes at
its station called Lakeview in said township No. 4, range 8, as itis
so near the switch controlling the union of the main line of
railway with the principal siding there, that said switch may
not he safely used; and so said company niay not be able to set
off or take on cars there, or cross trains, and thus he unable to
do its hm1 iness at said station. From the center of the head
block of the s\vitch to the southerly line of said high way, the
distance is only one foot ten and one half inches and the throw
of the swing rail connected with said switch is five· inches, so
that a crossing there could not be safely planked if said switch
is to be maintained.
"\\Therefore, said company requests your honorable board to
give notice and hearing, and determine whether said highway
shall he permitted to cross at grade said company':::; railway, and
the land and right of way of said company used for station purposes as aforesaid or not; and if it shall be permitted to cross,
to determine the manner and condition of crossing, and how the
expense of building and maintaining so much of said highway as
is within the limits of said company's iail way location shal1 be
borne.
November 10th, 18~13.
After a hearing on the petition, the railroad comnm,swners
declined to take juris<lietion of the matters, and in their report
to the court, made under the statute, a~signed the following,
among others, a., the reasons for not taking jurisdiction :
11
The board of railrmtd commissioners was created by statute
to do and perform certnin specific duties. Its jurisdiction
extends just so far as the etatute specifically conferred the same.
It is endued with no general powers of supervision of railroads.
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Formerly town-ways and highways were located and con::-;tmctcd across railroads wherever and whenever the county
commissioners or municipal officers of towns determined to do
so, and too, without any limitations or restrictions. The power
of the county commissioners to locate and cause to he constructed wnys across railroads in unincorporated townships, without
limitations or restrictions still exists. unless that power has been
taken away by some subsequent statute enactment. Hus that
been done?" Quoting R.. S., c. 18, § 27, as amended by Stat.
1889, c. 282, the commit-3t-3ioners continue:
H It will he noticed that by the provit-3ions, above quoted, that
an application to the board of railroad commissioners, relative
to such crossings, can be made only by the 'municipal oflkers of
the city or town wherein such way is located or by the parties
owning or operating the railroad.' Under its provisions the
hoard has power to determine whether the expense of building
and maintaining stwh crossing, as may he within the limits of
the railroad, shall be borne hy such railroad company or by
the city or town' wherein such way is located. The provisionR
of the statute relate ·wholly to ways in incorporated cities and
towns. The right to petition is by its provisions limited to the
municipal officers of such cities or towns and the railroad
company.
''The able counsel for the petitioner::5 contend that the intent
of the statute wa~ to give the railroad commissioners jurisdiction
of railroad crossings wherever situated ; that if the cros~ing· is
in an unincorporated to'l-vnship, the county commissioners
would, under the provisim}s of this statute, have the right to
petition the board, at-3 municipal officers of cities or towns have.
"We cannot believe the court would sanction such a liberal
construction of this statute. 'Courts of justice can give effect
to legislative enactment only to the extent to which they may be
made operative by a fair and liberal construction of the language
used. It is not their province to E-npply defective enactments
by an attempt to carry out fully the purposes which rnny he
supposed to have occa::::ioned those enactments.'
SwijZ v .
.Luce, 27 Maine, 28(-i.
'

1
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'' If the hoard of railroad commis:-;ionendias jurisdiction ofcases
of this kincl at all, it has power to exercise it to its full extent.
Suppose that in the exercise of that jurisdiction they should
determine that the way should he constructed over or under
the railroad, und thut the plantation or unincorpomted townf-hip
should hear the expense of constrncting and maintaining such
crm,sing, would the county be chargeable with sue;h expenses,
or could the county commissioners under the provisions of
section 41, chapter 18 of Revised Statutes, assess upon the
ownerl:-l of the laud over which the way was located and compel
them to pay such expenses? Can the right of eminent domain he
thus indirectly exercised and the right of the citizen to hold and
enjoy his property be thus interfered with and encumbered?
e think it cannot be. Therefore, we must hold that the statute
ahove quoted, gives to this board no authority to determine the
manner and conditions in which highways may cross a railroad
in unincorporated townships or unorganized plantations." . . .
Upon the coming in of the report of the railroad commissioners,
the presiding justice ruled p1·0 forma to accept it; thereupon
the petitioner took exceptions.

,v

C. F. Woodard, for petitioner.
,J. B. Peaks, for county commissioners.
SITTING : PETERS,

STROUT,

C. J.'

EMEHY'

FoSTI<::H,

,vurrEHOUSE,

JJ.

,J. In a petition filed November 10, 1893, the
Canadhm Pacific Railway Company asked the railroad commifsioners of Maine to determine whether a highway laid ont hy
the county commissioners in an unincorporated town in Piscataquis county should be permitted to cross its railway at grade·
near its station called Lakeview; und also to determine the
manner and condition of crossing and how the expense of huihling and 1mrintaining that part of the highway within the limib
of the mil way, should be borne. In their decision reported to
the February term, 1894, of the Supreme '-Judicial Court in that
county, the railroad commissioners held that their only authority
vVmTEHOUSE,
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in the premise1-- was derived from Revised Statutes, c. 18, § 27, as
amended hy the acts of 1885, and 1889; that the stntutes thus
nmended have no application to Ruch crossings by highways laid
out in unincorporated t<nvns, and therefore declined to take
jurisdiction of the subject matter. The presiding judge affirmed
this decision in a pro Jonna ruling to which the petitioner
has exceptions.
The question now to be corn-ddered, therefore, is whether such
jurisdietion of railroad crossings in unincorporated places is
conferred upon the railroad commissioners by existing statutes.
We think it is. An analytical and historical review of the
legislation on this subject from 1853 to 188U, el early shows the •
progressive tendency of legislative opinion to have been in
harmony with the judgment of this court as expressed in re
Rcl'ifroad Convrniss£one1·s, 83 :Maine, 273, that, '' public ~afety
requires the intersection ofrailroad tracks and roads to be under
the control of thP railroad commi::,;s.ioners ;" and ·when the last
enactment (c. 282, laws of 188H) is construed in the light of all
preceding enactments on the same subject, it satisfactorily appears that their authority over suchcros::.-ings in unincorporated
places is unquestionably within both the literal terms and the
true scope and purpose of the law.
It was provided by the Act of 1853 ( c. 41, § 3) that the conditions and manner of locating railroads across highways should
he determined in writing by the county commissioner8, and this
provit-don appears in the Revised Statutes of 1857 and of 1871.
Chapter 214 of the public laws of 1874 allowed town ways
and higlnvays to be laid out across, over or under any railroad
track, and imposed upon the railroad company the expense of
building and maintaining that part of the way within the limits
of the railroad.
Chaptct· 43 of the laws of 1878 provided that when such
crossing was at grade such expense should be borne by the
railroad; and when not at grade the railroad commissioners
should determine whether such expense should he borne by the
railroad company or by the town, or be apportioned between
the railroad and the town.
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Section 2 of chapter 167 of the laws of 1883, provided that
when any way is laid out across a railroad, the railroad comrn1ssioners, upon application of the parties owning or operating
such railroad, shall . . . determine the man'ner and conditions
of crossing such railroad." But this act was not deemed u repeal
by implication of the provision in the preceding act of -1878
that when the crossing was at a grade, the expense should be
borne by the railroad; for in the revision of 1883 it is still provided that when town ways and highways are laid out across,
over or under any railroad trlwk, the railroad commissioners,
on application of the purties owning or operating the railroad,shall upon notice and hearing determine the number and conditions of crossing the same ; and ·when such way cro::5ses such track
at grade, the expense of building and maintaining so much of
such way as is within the limits of such railroad shall be borne
hy the railrmul company.
R. S., c. 18, § 27.
Chapter 310 of the luws ,of 1885, provides that the railroad
commissioners should thus determine the manner and conditions
of crossing ~~ on application of the municipal officers of the city
or town wherein such crossing is situated, or of parties owning
or opernting the railroad."
Although not direct]y related to the point under dh,cussion,
section 1 of the Act of 1883 above named, and chapter i312 of
the laws of 1885, nre further illustrations of the manifest intention of the legislature to place all railroad crossings under the
supervision of the railroad commissioners. The former prohibited the laying out of any way across land of a railroad
compirny used for station purposes except upon the adjudication
of the railroad commissioners that common convenience and
necessity require it; nnd the latter authorized railroad commissioners to determine the manner and conditions of locating
railroads across highways and town waya.
vVe come now to the latest expression of legislative will upon
this subject, found in chapter 282 of the laws of 1889 .. Section
1 of this act, amends section 27 of chapter 18, R. S., so as to
read as follows : ' Town ways and highways may be laid out across,
over, or underany railroad track . . . except that before such way

1
~
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shall he constructed, the railroad commissioners, on application
of the municipal officers of the city or town wherein such way. is
located, or of the parties owning or operating the railroad, shall
. . . determine whether the way shall be permitted to cross such
track at grade or not, and the manner and condition of crossing
t~e same, and the expense of building and maintaining so much
thereof as is within the limits of such railroad shall be borne by
such railroad company, or by the city or town in which such
way is located, or shall be apportioned between such company
and city or town, as may be determined by said railroad commissioners." . . . Section 2 of the act prohibits the crossing
of a puhlic way by a railroad unless. authorized by the railroad
commissioners; and section 3 gives these officers jurisdiction
over the change of grade, or of the course of public ways to
facilitate the crossing of a railroad, or to permit a railroad to pass
at the side of the same.
This chapter is only a revision of prior enactments with a
modification of the authority of the railroad commissioners in
regard to the assessment of the expense. It contains no suggestion of a purpose to deviate from the uniform tendern:y of
previous legislation to place all intersections of railro~ds and
public ways under the control of the railroad commissioners.
On the contrary, their authority over all such crossings is here
reaffirmed and enlarged. In its literal terms the statute confers
jurisdiction over all such crossings wherever situated. Unincorporated places are not expressly excepted from its operation ;
and no reason has been or can he assigned why the railroad
commissioners should not have control of such crossings in
unincorporated places as well as in cities and towns.
But it is suggested that unincorporated places must be held to
be excepted hy implication because in case of cities and towns,
there is express authority for the municipal officers to make the
application and for the railroad commissioners to apportion the
expense between the railroad company and the city or town;
while no provision is made for such npplication by the county
commissioners, who have, analogous powers and duties relative
to ways in unincorporated places, and no authority expresf-:lly
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given to the railroad commissioners to apportion the expense
between the railroad on the one hand and the county, or the
county and land owners on the other.
If it were quite certain that the legislature intended no
distinction between incorporated and unincorporated places
with respect to the right of application and the payment of the
expense and that the failure to make express provision therefoi·
in the case of the latter was purely accidental; and it should
further appear that the leading purpose of the legislature would
he otherwise defeated, there would he much force in the argument that such omission ought to be supplied by judicial
construction,-on the authority of numerous cases holding that
the ~~ meaning of the legislature may he extended beyond the
precise words used in the law, from the reason or motive upon
which the legislature proceeded from the end in view or the
purpose which was designed." U. S. v. F1·eem.an, 3 How. 556;
1-lfw-ray v. Baker, 3 °"Theat. 541 ; Gray v. Co. Com. 83 Maine,
436 ; Endlich on Int. of Statutes, § 108. But as there may he a
doubt whether the legislatnre did not intend to make a distinction in the particulars mentioned, and as the general purpose of
the legblature in this case may he otherwise attained, such a
liheral construetion of the statute might be deemed an assumption of legislative functions.
To place nll railroad crossings, ·within the limits of the state,
under the control of the railroad commissioners has manifestly
heen the paramount object of the legislation on this subject
since the enactment of 1878. The several provisions in regard
to the right of application and the apportionment of the expense,
enacted in different years, are of a subordinate character and of
secondary importance. They are not all conditions precedent
to the jurisdiction of the railroad commis:,ioners in unincorporated places. The fact that all the provisions of the statute
respecting the right of application and the adjustment of the
expense in the ease of cities and towns, are not also applicable
to unincorporated places cannot take away the jurisdiction of the
railroad commissioner~ over the latter while there is an express
provision applicable to all crossings, authorizing an application
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hy the railroad company and also placing upon the company the
burden of the expense. In the case of cities or towns, either
the municipal officers or the railroad company may invoke the
jurisdiction of the railroad connnissioncrs, and thereupon the
expense of building the way within the limits of the rnilroad,
may all he imposed on the rnilroad company, or be apportioned
between the rnilroad company and the town as the commissioners
may determine. But with respect to ·way:-; in unincorporated
places where there are no municipal officers, the application can
only be nrnde hy the parties owning or operating the railroad; and
inasmuch as there is no provision for the payment or apportionment of the expense applicable to ::-;uch a em;e, except that which
places this burden on the railroad company,,, the expense of
building and maintaining so mueh thereof as is within the limits
of such railroad shall be borne hy such rail mad comp:tny." And.
we have seen that prior to 188,5, such was the law relative to all
grade crossings under the resp<'ctive proYisions of the uds of
1878 and 1883 ahove mentioned.
In this case the application appears to have heen duly made
by the Canadian Pacific Rnil way Company, and the railroad
commissioners should have taken jurisdiction of the subject
matter by virtue of chap. 18, sect. 27, R. S., as amended by
the acts of 1885 and 188~) ahorn ::,pecified, and after due notice
should have heard and determined the questions presented.
Ji)xceptfon:-: 81/slained.
t

GEORGE BLANCHARD

Piscataquis.

vs.

e •

I

t.

G1L'.\£AN BLOOD,

and others.

Opinion March 1, 18~H>.

Poor Debtor. Bond. Action. R. S., c. 113, §§ 24, 72.
In an action on a poor debtor's bond the defendants' plea of performance it-sustained, if it is shown that one of the alternath·e conditions of the bond
has been fulfilled.
Within six months from the execution of the bond, a debtor surrendered himself into jail, clelirnred to the jailer copies of the execution and bond, and
remained in his custody for more than four weeks. He was then released
by reason of the failure of the creditor to advance money or furnbh security
for the support of the debtor in jail.
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The creditor claimed that the debtor's release was irregular and unauthorized
because his complaint in writing, that he was unable to support himself in
jail, was fatally defective in omitting to state the name of the creditor and
the amount of the judgment. Held; that this inquiry is immaterial to the
decision of the question in this action. It cannot affect the rights of the
sureties on the bond, the penalty of which was saved by the debtor's voluntary surrender to the jailer and his actual confinement in jail.

ON REPORT.
The case appears in the opinion.
J. B. Peak.':I, for plaintiff.
rV. E. Pm·son.~, and I-l. Hudson, for defendants.

SITTING: PETF.RS, C. J., FosTEH, EMERY, vVHITEnousF.,
"\\.,..ISWELL, STROUT, ,TJ.
"\\rHITEHOUSE, J. This is an action against the principal and
sureties on a bond given to release a poor debtor from arrest on
execution. The bond appears to he in the form prescribed by
section 24 of chapter 113 of the Revi::,ed Statutes, one of the
alternative conditions being that the debtor will, '' within six
months thereafter," . . . . '' deliver himself into the custody
of the keeper of the jail to which he is liable to be committed
under the execution." The defendants a::-suming the burden of
proof, contended thut there had been full performance on the
part of the debtor of this· condition of the bond. The evidence
was uncontroverted thnt within six months after the date of the
bond the execution debtor did surrender himself into the custody
of the keeper of the jail to which he was liable to he committed
on the execution, <leliveri11g to the jailer at the same time a duly
certified copy of the execution on which he was arrested and of
the bond by virtue of ,vhich he was released from arrest; that
he was received by the jailer and duly committed to jnil and
remained in confinement there for a period of four weeks and
two day8, and that he was then released by the jailer by reason
of the failure of the creditor to advance money or furni:,h security
for the debtor's support in jail.
But the plaintiff contends that there was a failure on the part
of the debtor to comply with the requirements of the statute
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respecting the ii support of debtors in jail," and that the debtor
lvas improperly released by the jailer. Section 72 of chapter
113 of the Revised Statutes provides that: ii-When a person
. . . . . . . delivers himself into the custody of the jailer to
save the conditions of a bond given on execution, and makes a
written complaint hy him signed and sworn to, stating that he
is unable to support himself in jail and has not sufficient
property to furnish security for his support, the jniler may
require any one of the creditors, tlwir agent or attorney,
security for his support; and unless it is safo;factorily furnished
within eight days after the rer1uest, or money b paid in advnncc
therefor from time to time, he may release him."
It appears that in pursuance of an obvious purpose to comply
with this statute, the debtor clrlivcred to the jailer, on ihe day
of his surrender a ii written complaint signed and sworn to hy
him," reciting the faet and date of his arrest, the date of the
exec-ution and the term of the court at which the judgment "'as
rendered; and stating that he gave the bond provided for in the
24th section of the 113th chapter of the Revised Statutes ; that
in accordance with one of the conditions of the bond he that day
delivered himself into the custody of the jailer; and that he was
ii unable to support himself in jail and had not sufficient property
to furnish security for his support therein;" and that the jailer
thereupon duly notified the plaintiff's attorney that he had
received such a complaint, stating the name of the creditor in
whose favor the execution was issued, and formally required
him to furnish security or advance money for the debtor's
support in jail as provided by the statute. The plaintiff insists.
however, that the dehtor'1:i complaint in writing was fatally
defective heeause of the omission to state the name of the
· creditor 'and the nmount of the judgment.
""\Yith reference to this objection it is a satisfaction to renrn rk
that, in view of the purpose to be accomplished, the ii complaint
in wl'iting" contemplated by the statute is obviously not
expected to possess the strict formality and technical precision
of speeial pleading; and when it is considered that this provision
is primarily for the information of the jailer, -who in this inVOL. LXXXVII.
17
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stance already had in his possession a copy of the execution
itself on which the debtor was arrested and of the bond in suit,
, given thereon, the ii complaint in writing" made by this debtor
might reasonably he deemed a substantial compliance with this
section of the stutute.
But in the view here taken of the law it is unnecessary to pass
upon the sufficiency of the debtor's ii complaint" to the jailer, or
of the jaileris notice to the creditor. It is not material to the
deci:-!ion of the question here presented. The defendants' plea
of performance is sustained if it is shown that one of the alternative conditions of the bond has been performed. It was one
of the conditions of the bond that within six months thereafter
he would deliver himself into the custody of the jailer. He
fully performed that condition of the bond. He surrendered
himself into jail and delivered to the jailer copies of
the execution and bond. The jailer f-tecepted the papers and
committed the debtor into the jail where he remained in arcta et
salva costodia for more than four weeks. This is all the bond
required him to do und his defense is made out. He did not
obligate himself to make a written complaint t.liat he was unable
to support himself in jail according to the provisions of section
72, chapter 113. But he did, in fact, make a complaint in writing on the day of his surrender and therein expressly state that
he delivered himself into the custody of the jailer in accordance
with one of the conditions of the bond. ,vhether or not his
liberation by the jailer ,vn.s irregular and unauthorized, is an
inquiry which does not affect the rights of the sureties on this
bond. The penalty of the bond wns saved by the debtor's
voluntary surrender to the jailer and his actual confinement in
jail. Hussey v. Danforth, 77 Maine, 17; Rollins v. Dow, 24
Maine, 123; White v. Estes, 44. Maine, 21.
Judgment for tlze defendants.
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De.feet.

Street Railway. Judgment. Sunclay Law. New Trial. R. S..,
c. 18, § 80; c. 124, § 20; Stat. 1885, c. 378, § 8.
The mere recovery of judgment without satisfaction against a street railwayfor personal injuries received by reason of an obstruction, which renderect
the way defective and unsafe for public travel, is not a bar to a suit against
the city for the same cause of action.
Helcl, in this case, that whether the pole in the street supporting the trolley
wire constituted a defect, and whether the misconduct of the horse was
one of the proximate causes of the accident, were questions submi;ttecl
to the jury under appropriate instructions. The court is unable to say that
these findings in favor of the plaintiff' were not authorized by the evidence.
The primary object of Sunday legislation has been to secure to private citizens
the quiet enjoyment of Sunday as a clay of rest, and to encourage the observance of moral duties on that day, but not to authorize any arbitrary or
vexatious interference with the private habits and comfort of individuals.
It is not every act of walking or riding on Sunday that constitutes '' traveling'' within the meaning of the statute.
Walking or riding in the open air in a quiet and civil manner with no object
of business or pleasure except the enjoyment of the open air and gentle
exercise and the consequent promotion of the health, is not in violation of
the Sunday law.
See Cleveland v. Bangor Street Railway, 86 Maine, 232. White v. Philbrick,
5 Maine, 147, overruled.

0N MOTION AND EXCEPTIONS.
This was an action to recover for personul injuries which the
plaintiff received by reason of a trolley-wire pole erected and
maintained on Exchange street, Bang:or, which she claimed was
an obstruction in the street, and such a defect as rendered the
street unsafe for public travel.
The only question raised by the exceptions, was to the ruling
of the presiding justice upon the plea of defendant, setting
up as a bar and defense to this action, that the plaintiff had
recovered a judgment against the Bangor Street Railway, by
which the pole was erected and maintained! for the same injuries,
on which judgment and execution issued; there has been no
satisfaction of that judgment.
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The case is stated in the opinion.

C. P. Stetson and P. JI. Gillin, for plaintiff.
.H. L. J.1fitchell, city solicitor, for defendant.
Sunday ]aw: Tilloclc v. Webb, 5G Maine, 100; C1·atty v.
Bangor, 57 :Maine, 423.
When a horse takes fright at some object, for which the
municipality is not responsihle, runs away and gets beyond
control and an injury is received because of a defect in the
street, the municipality is not liable as the defect is not the sole
producing cause of the accident. Davis v. Dudlep, 4 Allen,
557; Palmer v. Andover, 2 Cush. GOO; Fogg v. Nahant, 98
:Mass. 578; Fo,qg v. Nahant, 106 Mass. 278; Perkins v.
Fayette, H8 Maine, 152.
There is no evidence in the case upon "vhich to warrant a
finding that this horse was frightened hy the pole complained
of.
He was frightened at some other object and became
unnrnnageable because of such fright, and the giving away of
the vehicle to ·which he was attached, and this was the proximate cause of the injury. Spaulding v .. Winslow, 74 Maine,
528; Aldrich v. Gorharn, 77 Maine, 287.
The charter of the Bangor Street Railway gives the municipal
officers other and different powers and duties than are prescribed
in the city charter. In the performance of all powers and
duties authorized by the street railway charter, the municipal
officers and city government do not alone represent the city of
Bangor, and by the performance of such duties and powers make
the people of Bangor liable for their acts. In the performance
of such powers and duties they represent the whole people in
acting under a separate and distinct charter from the• one
·granted to the city of Bangor. Youn,q v. Yarmouth, 9 Gray,
38G. The principle contended for is recognized in Small v.
Danville, 51 Maine, 359; Mitchell v. Rockland, 52 Maine, 118;
Cobb v. Portlmul, 55 Maine, 381; Woodcock v. Calais, 6G
Maine, 234; Farrington v. Anson, 77 Maine, 416; Bulger v.
Eden, 82 Maine, 352; Goclclarcl v. Jiarp.~well, 84 Maine, 499;
Bryant v. Westb1·ook, 8G Maine, 450.
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PETEns, C. J., E}rnnY, Fosnm, "\VnITEnousE,
STROUT, ,JJ.

"\VHITEHOUSE, J.
The plaintiff recovered a verdict for $1100
against the city of Bangor for per~ona] injuries received on
Exchange street by reason of an obstruction which she claimed
rendered the way defective and unsafe for public travel. The
defect alleged ,vas one of the poles erected and maintained by
the Bangor Street Railway for the support of the trolley wire
used in the operation of that company's road.
The pole in question was located on tho westerly side of
Exchange street twenty-seven foet northerly from the extension
of °"'ashington street. It was set in the street with its outer
face eighteen inches, and its inner face nine inches from the
curbstone of the sidewalk, the pole being nine inches in diameter
at its base. At the time of the accident it leaned over con8iderahly" into the street. Exchange street is forty-six feet wide
between the curbstones, and the distance from the curb, near
the location of the pole, to the westerly rail of the track is
twenty-one feet.
On Sunday, September 18, 1892, the plaintiff with her husband and two othen, was riding on Exchange street in a twoseated covered carriage dra,vn by one hon,e, the team being in
the control of her husband as driver. As they dre,v near
"\Yashington street the horse became frightened at the appearanee
of one of the electric cars approaching around tho corner, and
suddenly shied to the right and at the same time sprang forward
and brought the carriage in contact with the pole in question,
throwjng the plaintiff out and causing the injury of which she
complains.
The case comes to this court on exceptions and a motion to
set aside the verdict as against evidence.
1. The Exceptions.
Prior to the commenc('ment of this action against the city of
Bangor, the plaintiff had brnught suit Hgainst the Bangor Street
Railway for the same injuries described in the declaration in this
case, and recovered judgment for the sum of $014.57, on which
execution was duly issued; but there has been no satisfaction
11
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of that judgment for want of property belonging to that company
·which the plaintiff could make available for the purpose.
That judgment was duly pleaded by the defendant's counsel
in ,lefonse of this action; but the presiding judge ruled that the
mere recovery of judgment against the street railway without
satisfaction was no ha r to a suit against the city. An exception
was taken to this ruling, and it appears in the printed case duly
allowed by the presiding justice ; but it is evidently not relied
upon, as no allusion whatever is made to it in the elaborate
argument submitted by the learned counsel for the defense.
The instmctio11 upon this point was undoubtedly correct. As
every wrongdoer is responsible for his own act, it is a general
rule that when two or more participate in the commission of n
wrong, the injured party may proceed against them either jointly
or severally ; and if severally, whether the separate actions are
brought at the same time or successively, each may he prosecuted to final judgment. But the sufferer is obviously entitled
to only one foll indemnity for the same in jury. If, however, the
severnl judgments diffei· in amount he may elect to take his
satisfaction de rnelio1·ibu.,; clmnnis; or if the defendants are not
all ~olvent he may elect to proceed against the solvent party.
But with respect to several judgments recovered at the same
time, no such choice Hof the better damages" or larger judgment,
and no such election to proceed against a party supposed to be
solvent, unless followed by actual sutisfuetion, will prevent the
plaintiff from enforcing a judgment against another defendant;
nor will an unsuccess.ful attempt to enforce a judgment against
one wrongdoer, be a bar to a subsequent action against another
who is liable for the same wrong. And it is entirely immaterial
whether execution \HlS issued on the prior judgment or not.
An unsatisfied judgment against one tort-feasor is no bar to a
suit against a joint tort-feasor. It is not the formal adjudication
of a right or the legal precept for its enforcement, but the substantial faet of compensation or its equivalent, which constitutes
the bar.
·
This doctrine not only rests upon principles of sound reason,
and manifest justice, but is supported· by an overwhelming
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weight of authority. It prevails in a great majority of the
American states, and has received the unqualified approval of
the Supreme Court of the United States. In Lovejoy v. 1Jfurmy,
3 "'\Vallace, 1, it was held thnt judgment in a former suit, with
part payment, constituted no bar to the action against the '•defendant. In the opinion by Miller, ,T., it is said : '' But in all such
cases what has the defendant in such second suit done to <li:,charge himself from the obligations which the law imposes upon
him to make compensation? His liability must remain in
morals and on principle until he does this. The judgment
against his co-trespassers does not affect him so as to release him
on any equitable consideration." . . . '' But when the plaintiff
has accepted satisfaction in full for the injury done him, from
whatever source it rnuy come, he is so fiu affected in equity and
good conscience, that the law will not permit him to recover
again for the same damages.
But it is not easy to see how he
is so affected until he has received full satisfaction, or what the
law must consider as such.
"vVe are therefore of the opinion that nothing short of satisfaction or its equivalent, can make good a plea of former
judgment in trespass, offered as a bar in an action against
another joint trespasser, who wus not party to the first judgment."
In Sheldon v. I1ibbe, 3 Conn. 214, there had been judgment
against a co-trespasse1~ who was committed to jail by force of
n,n execution "vhich issued thereon, hut the court held these facts
to be no bar to the suit against the defendant. In the opinion,
Hosmer, C. l., says: ~'The common law, founded as it is upon
reason, and allmving nothing that is nugatory, much le:-:;s that is
pernicious, will sanction no in utility or absurdity. No"v what
can be more absurd than to authorize the pendency and proceed' ing of twenty separate actions against person£; concerned in a
joint trespass, and after the accumulation of vast expense, to
hold that the first judgment bars the other suits." See also
Ayer v. Ashmead, 31 Conn. 447; Osterlwut v. Robe1·ts, 8
Cowen, 43; Elliott v. Hayden, 104 Mass. 180; Knight v .
.,_Velson, 117 Mass. 458; Savage v. Stevens, 128 Mass. 254;
Sanderson v. Caldwell, 2 Aile (Vt.) 195; Elliot v. Porte1', 5
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Dana, 2£19 (30 Am. Dec. G88); Society v. Underwood, 11
Bm,h. 2G5 (21 Am. Rep. 214); Wynian v. Bownwn, 71
Maine, 123; Bigelow on Estoppel, 57, 128; Cooley on TortB,
(2d Ed.) 158. In Freeman on Judgments,§ 23G, the nuthor says:
. it A few cases . . . decide that the mere issuing of an cxecntion
is n conclusive election to consider the defendant as exclusively
respon~ible. But a majority of the American cases discountenances this manifest :ibsurclity . . . . How vain and delusi vc that law
must he which declare:'i the right of an injured party to proceed
severally agaii1st e~ery person concerned in committing an
injury; -which sustains him until the liability of every wrnngcloer
is severally determined and evidenced by a final judgment; and
which, after thus t holding the word of promise to hii:, ear,
breaks it to his hope' by forbidding him to attempt the execution of either j-ud.gment, upon penalty of releasing all the
others."
White v. Pldlbric!t:, 5 Maine, 14 7, is one of the few cases"
that may he cited in support of the doctrine thus characterized
by Mr. Freeman us a manifest ab::mrdity ." It appears to have
been decided on the authority of the early case of Brown v.
lVooton, Yelverton, 67, and a qualified dictum in Livingstone
v. IJi's/wp, I ,Johns. 2HO; hut it stands upon indefensible ground.
A:-:; stated by the court in 1.lfo1'my v. Lovejoy, 2 Clifford, UJl,
it does not seem to rest upon any substantial basis," and should
no longer be followed. In the later case of Flopkins v. liersey,
20 Maine, 449, it is held that a collateral concurrent remedy
against one not a joint trespasser, is not barred by anything
:--hort of actual sntisfoction, and the case of lVhite v. P!tilbrick,
supm, is distinguished as a ti decision limited to co-trespassers."
This technical refinement was obvions]y suggested to prevent a
conflict and avoid the necessity of overruling vVhite v. Philbn'cl-.:.
But with regard to the point under consideration, no sound
reason has been given, and jt is believed that none can he
assigned for such a distinction between the case of wrongdoers
who are jointly and severally liable and of those ,vho are on]y
severally liable for the same injury. In either case the sufferer
is entitled to hut one compensation for the same injury, and full
ii

ii
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Ratisfaction from one will operate as a di:,drnrge of the others.
In neitlwr case will anything short of satisfaction from one bar
a suit against another.
A master for instance is liable for the
tort of his :::-ervant and a safo,fadion from one will discharge
both, but they cannot be :med and declared ngainst jointly. So
in Brown v. Oarnbridye, 3 Allen, 4 7 4, the plaintiff brought
suit against the "'Vater Company for an injury sm,tained on account of a trench left in the highway, and, hy way of compromise,
accepted a small sum in 11 payment and satisfaction" of all
damages in that suit. It was held that he was thereby precluded
from maintaining a subsequent action agairrnt the city for the
same injnry. Conversely in Bennett Y. Fifield, 13 R. I. 139 ( 43
Am. Rep. 17), it was helcl that judgment with execution against
an individual for leaving in the highway an object calculated to
frighten horses was no bar to a subsequent suit against the town
for permitting it to remain, although the defendant in the former
suit had been committed to jail on the execution, and the c]aim
subsequently proved against his estate in bankruptcy. But as
Rhode hland wa::.; one of the three states in which the error of
Bmwn v. lVooten, 8llpra, had been followed (see Jiunt v. Bates,
7 R. I. 217; S. C. 82 Am. Dec. 5~)2), the court limited the
latter case to joint wrongdoer:::;, and distinguished it from Bennett v. Fifielcl, .-,upra, on the ground that the individual and the
town in the latter case could not be regarded as joint tort-feasors.
1
'
They were not jointly, hut collaterally liable for the same
injury," said the com:t, i• hy rnason of distinct though related
torts, and therefore the injured parties until indemnified are entitled to look to either of them remaining undischarged for their
damages."
In the case at bar, the liability of the street railway for negligence
respecting the location of its posts existed at common law, while
the liability of the city for permitting the obstmction to remain
is created by general statute. (H. S., c. 18, § 80.) And
n1though the liability of both is reaffirmed in sect. 8, c. 378 of the
law:::- of 1885, for obvious reasons, they cannot he deemed joint
tort-feasors with rm~pect to the mode of redress. But it is immaterial. Concurrent remedies exist against them severally for
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the same cause. The plaintiff is entitled to im1emnity for the
injury, but only one indemnity. Satisfoetion from the railway
company would have been a bar to this suit; hut judgment and
execution against the company without Rafo,faction cannot he a
bar. Having a judgment agninst each she will be entitled to
choose the larger sum and the solvent party.
II. The Motion.
In the report of the plaintiff's case againr-;t the street rail way,
( 86 Maine, 232,) the court say respecting the motion for a new
trial: '~ A careful examination of the evidence reported satisfies
us that it wns sufficient to authorize the verdict." A careful
revimv of the evidence reported in this case against the city
leads us to the same conclusion. True, the ground of liability
is eseentially different. In the action against the rail way the
defendant ,vould not have been exempt from liability for the
consequences of its own negligence if some other cause for w hieh
the plaintiff ,vas not responsible had contributed to the nceident.
Lake v. Milliken, 62 Maine, 240. But in this action againf-it
the city, it must appear that the defect in the street was the sole
cause of the injury. If any other cause for which the plaintiff
was responsible, or any other independent cause for which
neither the plaintiff nor the city wtt.s responsible, proximately
contributed to the injury, E-he cannot recover.
But unlawful traveling on Sunday would bar recovery in
either case, and the defendant contends that the verdict was not
authorized by the evidence on this point. "\Ve are unable to
concur in this view. It involves an interpretation of the statute
at variance with its true spirit and purpose. It is not every
act of walking or riding on Sunday that constitutes "traveling''
within the meaning of R. S., c. 124, § 20. It is only unnecessary traveling which is prohibited. vVorks of necessity and
charity are expressly excepted from the prohibition ; and a
moral fitness of propriety of traveling under the circumstances
of any particular case may be deemed necessary within thb
section." Parsons, C. J., in Com. v. I1nox, G Muss. rn;
Sullivan v. .ZJ1. C. R. R. 82 Maine, IUG. The primary
object of such ]egislation has been to secure to private
ii
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citizens the quiet enjoyment of Sunday as a (lay of rest,
and to encourage the observance of moral duties on that day,
but not to authorize any arbitrary or vexatious interference with
the private habits and comfort of individuals. Hwnilton v.
Boston, 14 Allen, 475. In accordance with these views was the
decision of the court in McOlm·y v. Lowell, 44 Vt. 117, holding that it was not unlawful for a father to ride eight miles on
Sunday to vh,it his minor sons and attend to their welfare in
another town. And it has been repeatedly held in this State
and Mast5achusetts that walking or riding in the open air in a
quiet an<l civil manner with no object of business or pleasure
except the enjoyment of the air and gentle exercise an<l the
consequent promotion of the health, is not in violation of the
Sunday law. O'Oonnell v. Lewiston, G5 Maine, 34; Davidson
v. Portland, 69 Maine, 116; Sullivan v. J.1!. C. R. R. 82
Maine, rnG, .mpra: Barke,· v. W01·cester, 139 Mass. 74.
In the case at bar, the plaintiff was in feeble health, and
being unable to walk with comfort had accepted her husband's
invitation to ride into the country for the enjoyment of the open
air and the benefit of her health. The fact that the companionship of her husband and friends may have enhanced the pleasure
of the drive did 'not render it unlawful. The jury found in
favor of the plaintiff under proper instructions and we see no
justification for <listurbing the verdict on this ground.
But the defendant finally contends that the uncontrollnble
conduct of the horse and not the oh::;truction in the street, was
the proximate cause or one of the proximate causes of the
accident.
The law of causal connection in this class of cases has been
maturely cont5idered and critically analyzed in the recent decisions of this court. Spaulclin,q v. Winslow, 74 Maine, 528;
Aldrich v. G01·ham, 77 Maine, 287; Perkins v . .Payette, 68
Maine, 152; 1-'Vloulton v. Sanford, 51 Maine, 127. These
authorities all agree that the contributory fault which will bar
a recovery against a town for a defective highway must be one
of the efficient and proximate causes of the accident, and not a
mere condition or occasion of it. But it has been found
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impracticable to prescribe by abstract definition, applicable to all
possible states of facts, what is a proximate and what a remote
cau~e ; what is a true and efficient cause of a given result, and
what is a mere ~~occasion" or opportunity" for the operation
of the true cause. ~~ Everything which induces or influences an
accident, does not necessarily an<l legally cause it. It might
be the agency, or medium, or opportunity, or occasion, or
situation, or condition, as it is variously styled, through or by
which the accident happened; but no part of its real and controlling cause. . . . Much must depend upon the circumstances
of each particular case, and upon the common sense of the
thing." Spauldin,q v. lVfoslow. sitp1'Cl.
vVhether the fright of the horse at the electric car sha 11 he
deemed the true and real cause of the accident, or only a circumstance which permitted it to happen, must depend upon the
character of the horse and the extPnt of his misconduct. If the
horse was not reasonably gentle and safe and became entirely
unmanageable from fright, substantially freeing himE-lelf from the
control of the driver, and the accident resulted from such
a want of control, then the fright of the horse might be regarded
as one of the proximate causes of the accident. If, however,
the horse was ordinarily safo and reasonably suitable for use on
the public street, and while being properly driven, started and
shied at the sudden appearance of the electric car around the
curve, swerving hut a few feet from the line of travel, and
through only a momentary loss of control by the driver brought
the carriage in contact with the pole in the street, in such case
the conduct of the horse could not in reason and justice be
considered as causing the accident.
Spaulding v. Winslow
and Aldrich v. Gorham, supra.
This test ofa town's liability in such a case has also been applied
in Massachusetts. In Titus v . .J._Vortltbl'idge, 97 Mass. 258, it
is said : "The court are of opinion that when a horse by reason
of fright, disease or viciousness becomes actually uncontrollable
so that his driver cannot stop him, or direct his course, or
exercise or reg·ain control over his movements, .,and in this
condition comes upon a defect in the highway . . . by \vhich
11
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an rnJury is occasioned, the town is not liable for the injury,
unless it appears that it ,vould have occurred if the horse had
not been so uncontrollable. But a horse is not to be considered
uncontrollable that merely shies or starts or is momentarily not
controlled by the driver.'' As stated by PETERS, C. ,T., in
Spauldin,q v. vJTinslow, supra, '' It is not a fault in a horse to
he spirited, or to start up quickly or to shy and shear from
objects to a certain extent. Sueh things are very common
occurrences and cannot be prevented or effectually guarded
against by the owners or drivers of horses. It is not unreasonable to drive horses of such description upon our public roads.
Therefore, it would not be reasonable to say that the fright of
the horse, under such circumstances . . . was a proximate
cause of the plaintiff's injury."
This doctrine is not in conflict with the rule applied in Moulton v. Sanfu1·cl, and Pe1·kins v. Fayette, supra. In each of
those cases it was evidently found that the horse had passed
entirely beyond the control of the driver, and that his
misconduct was one of the proximate causes of the accident.
In the case at har, whether the pole in the street constituted
a defect, and whether the misconduct of the horse was one of
the proximute cam,es of the accident, were questions submitted
to the jury with appropriate instructions to which no exceptions
were taken. They found in favor of the plnintiff, and we are
unable to say that the contrary inference is the only reasonahlc
inference. The horse had been driven by the plaintiff's husband
prior to that time and he had been considered gentle and safe.
The motor-man on the car says the horse was ~, scared of the car
the same as other horses are." The horse ,vas within ten or
fifteen feet of the pole when he took fright at the car, and shied
a few feet to the right. The driver was holding the reins with
both hands, and only momentarily lost control of the horse.
In all prnhability he would have regained control of him and
avoided an accident if the pole had not obstructed the traveled
way. Under these circumstances it is not unreasonable to say
that the fright of the horse was not the real cause of the accident. On the other hand, jt might reasonably have been
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anticipated that such a contingency would arise and that a pole
thns located in the street would be a source of danger to public
travel and cause an accident either in the precise manner in
which it did cause it or in some similar way .
. ZJfotion and exceptions oven·uled.

DANIEL

P.

HARRIS

Aroostook.

vs.

JAMES BARKER.

Opinion March 1, 1895.

Writ. Alteration. Practice.
The plaintiff's writ was originally elated April 18th and made returnable on
the first Tuesday of March, 1892. It was duly served on the defendant on
the day of its date. But the writ was not returned to court on the first
Tuesday of May; but without the consent of the defendant and without
leave of court, it was materially altered so as to bear date April 20th, and
be returnable on the first Tuesday of November. It was also converted
from a writ of attachment into a capias writ, and thus changed, was again
serYecl on the defendant by an arrest of the body, and entered in court. The
defendant seasonably filed a plea in abatement to the writ, duly setting forth
the facts ahove stated, to which the plaintiff filed a demurrer.
Held; that it is settled law in this State that such a change in mesne process
after service, without leave' of court, is irregular and unauthorized.

ON EXCEPTIONS.
The case appears in the opinion.

G. A. Perrigo, for plaintiff.
Ira G. Hersey, for defendant.
SITTING:

C. J.,
JJ.

PETERS,

WISWELL, STROUT,

EMERY, HASKELL, 1YHITEHOUSE,

v\rmT1rnousE, J. The plaintiff procured a writ of attachment to
he issued from the office of the clerk of the Superior Court of
Aroostook county, bearing date .April 18, 1892, and returnable to
that court at Caribou on the first Tuesday of May, 1892, and on the
same day caused personal service thereof to be duly made on
the defendant. The writ, however, was not returned to court,
hut without the consent of the defendant and without leave of
court, was materially altered so as to bear date April 20, 1892,
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and be returnable at Houlton on the first Tuesday of November,
1892. It was also converted from a writ of attachment into a
eapias writ, with an affidavit indor~ed thereon as required by
statute, and, thu~ changed, the writ was again duly served on the
defendant by an arrest of the body and entered in court.
The defendant seasonably filed a plea in abatement to the
writ, duly setting forth the fads above stated, to which the
plaintiff filed a general demurrer.
It is settled lavv that such a change in nwsne process after
personal service on the defendant, without leave of court, is
irregular and unauthorized. Bray v. Libby, 71 Maine, 27G;
B1'own v. Neale~ 3 Allen, 74; Simeon v. Cmmm,, 121 Mass.
492. Even greater strictness prevails in Xew Hampshire .
.Parsons v.· Shorey, 48 N. H. 550.
The plea in abatement must accordingly be sustained, and the
entry be,
Exceptions over1'Uled.

EmnN F. SHAW, and another,
vs.
EDGAR E. YOUNG, and other.-., and vVINDSOR HOTEL.
GEORGE W. GETCHELL, nnd another, vs. SAME.
Penobscot.
Lien.

Owne1·.

Opinion March 4, 1895.

Tenant. Consent. R. 8., c. 91, §:JO; Stats. 1868, c. 207;
1876, c. 1840.
Courts will now construe statutes liberally that create a lien for repairs of
buildings, when it is clear that the lien has been honestly earned and the
lien claimant is within the statute.
The consent of the owner may be inferred for ordinary preservative repairs
of buildings in possession of a tenant when it would not be inferred in cases
of alterations, remocleling-s, additions, or extensive repairs.
The statute lien for labor and materials furnished for the repairs of a building
is not limited to the estate of the tenant making the repairs, but attaches
to the fee, the res, if the consent of the owner is shown.
The consent of the owner may be shown by circumstances. ,vhen the owners
of a hotel lease it to a tenant to be used as a hotel, and make no objection
to necessary preservath·e repairs put on by him, their consent thereto may
be inferred.

ON REPORT.
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These ,vere two actions to enforce lien claims u p<m the
Windsor Hotel, in Bangor, and were tried together. The law
court was to render such jndgme11t, upon so much of the
evidence as was admissible and competent, ns the legal rights of
the parties required.
The necessary facts are stated in the opinion.

T. W. Vose, for plaintiffs.
The defendants in their brief statement admit that Chase
assigned to Pickard without the consent of the owners, and that
Pickard assigned to the Youngs without the owners' corn,eut.
This leaves the Youngs in possession, so far as these plaintiffs
are concemed, as agents of Chase and not lessees.
In ..JIIo,-se v. Dole, 73 Maine, 351, this court held that a lien
would attach as against a mortgagee if the lahor was performed
or materials were furnished by his consent.
Counsel cited: Pm·ker v. Bell, 7 Grny, 429 ; Nellis v. Bellinger, 13 N. Y. 5(j0: Otis v. Dodd, DON. Y. 33(;, and cases
there cited; Paine v. Tillin,qlwst, ,12 Conn. 532; also cases
cited in Phillips on :Mechanics' Liens, page 134, 3rd Ed.

Jasper 1-Iutchings, for devi::;ees of Brown, and 0. P. 8tebwn,
for Chase.
The ''owner'' within the meaning of the statute is a lessee,
or sub-lessee in this case, nnd not the owners of the fee.
Fmncis v. Sayles, 101 Mass. 435. The statute means hy
"consent" something more than knowledge. The two words
are hy no means nece:-;sarily or usually 'Synonymous. A man
may know without con::;enting. Consent ordinarily, in husine::;s
and l:.nv, implies that the person giving it has some power of control
over the thing consented to. How can a man be said to give
consent in matters of business who hus no power of dissent?
Brown could not prevent these repairs if he would. He has
received no benefit from them.
If it he claimed that joining in a lease to Chase, which
empowered and required him to make repairs, or anything that
Brown said or did, was a corn,enting within the meaning (~f the
statute, it is well answered by the case of Hayes v. Fessenden,
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IOG Mass. 228. Counsel abo cited: BUss v. Patten, 5 R. I.
37G, 380; Conant v. Bmckett, 112 Mass. 18. It is a general
rule that a person who has received the benefit of the money or
property of another is not liable to such person therefor, in the
absence of a contract between the parties, if there he any ground
upon which the money, 01· property or its benefit, may he rightfully retained by the possessor without accounting to the owner.
Arey v. Hall, 81 Maine, 20, 21.
SITTING:
WISWELL,

PETERS,

C. ,J., E1'rnnY, Fosn~n,

vVn1TEHOUSE,

,JJ.

.J. The property in Bangor known as the ,iVindsor
Hotel" consists of a Jot of land and buildings thereon constructed and fitted for the hotel busirwss. It has been used exclusively
for that business for many years. The owners all lived in
Bangor at the beginning of the repairs which are the subject
matter of the::-,e suits. Horace ,v. Chase owned. one-half of the
property, and seems to have been the managing owner. He
leased the property to Asa R. Pidrnrd for the term of seven
years from Decemher 1, 1887. In the lease it was provided
that the le::-,sor should make the necessary outside repairs aud the
lessee t]rn necessary inside repairs.
Ricker and Brown owning three-tenths of the property leased
their interest to Chm;e for the term of five years from March 31,
18~)1. In this lease it was provided that Chase should make all
the repairs at his own cost. No other lease of any part of the
property is in evidence.
Pickard assigned his lease to Mr. Young, .July 3, 1891, with
the consent of Mr. Chase. At this time the hotel building
needed repair~ inside and out, repairs neees~mry for the preservation of the huilcling and repairs necessary to keep up its
earning powers as a hotel, and keep it up to the es::-,ential modern
conditions.
The matter of these repairs ·was talked over
hetween Chase and Young at the time of the transfer of the
lease, and it was understood that Young was to have the
necessary repairs made inside and out. Mr. Young at once ::,et
about the repairs and employed among other:-, these plaintiffs to
furnish labor and materials therefor.
VOL. LXXXVII.
18
EMERY,

11
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During part of the time while these repairs were being made,
und the labor and materials therefor were being furnished by
these plaintiffs, Mr. Chase and Mr. Brown were boarding at the
hotel and saw much of what ,vas being done. They made
inquiries, and advised more or less with the workmen about the
work. They made no objection to anything. The other owners
( Chase and Brown owning seven-tenths) do not appear to have
:-:een or known of the repairs except so far as can be inferred
from their residence in Bangor. That the repairs, so for ::rn
these plaintiff.<, made them, were reasonably necessary for the
buildings and the business, is not questioned.
}fr. Young becoming insolvent these plaintiffs naturally claim
liens on the property for their labor und materials furnished as
above. The owner::-; of the foe appear nnd make two contentions.
1st, that the liens, if any, do not attach to the fee, but only to
the estate of Mr. Young, the tenant in possession ; 2nd, that
-the ~1 consent" of such owners does not appear. If either contention is sustained, the owners of the fee escape the liens.
In determining the proper interpretation of lien statutes at
this time, courts need not feel hampered by the earlier decisions.
These statutes were such an innovation upon the common law
of real property that for some time the courts construed them
most strictly. To this day there are no such statutes in England.
In this country, however, they are now general and familiar
and their equity and beneficence are conceded even by land
owner.;;. Courts will nmv construe them liberally to further
their equity and efficacy when it is dear that the lien has been
honestly earned, and the lien claimant is within the statute.
I. Our statute (R. S., c. 91, § 30) expressly declnres that
the lien is on the building and on the land on which it stands,
und on any interest which the owner of the building has in the
land. Nothing is said of the owner's interest in the building.
The building itself is declared to he the basis of the lien. In
this case the owners of the building ure the owners in fee of the
land ; so that the building and the land are united in
ownership.
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We think it ·was the intent to attach the lien to the building,
and to the land united to the building, to the res, rnther than
to any particular estate in the building. Assuming that the•
legislature intended to make the lien effectual when earned, this,
construction is natural.
The particular estate of the tenant in
posset:!sion may be small and worth much less than the labor and
materials put upon the building. The benefit to that estate may
be trifling. The benefit to the building itself, the fee, may he
large. The _statute should he construed as making the lien co-.
extensive with the benefit. Its equity is thus given scope. The•
rules and principles of equity are ll(HV to prevail. Statutes 1893 ,.
c. 217, § 8.
Thi_~ interpretation of the lien statute does not conflict with
the rule that the lien does not attach to n prior mortgagee's
interest. The claim of one who furnishes labor and materials if;
a lien only, but it fastens to the property and may be inferior or·
:mperior to the mortgagee's lien according to circumstances .
.1.lf01·se v. Dole, 73 Maine, 357.
Counsel have cited decisions of courts of other states in which·
the word '~owner" in similar statutes is held to be limited to the
tenant in possession, having an estate. For reasom, above given
we do not think such a limitation exists in our statute.
II. But no owner's estate in the property, whether in fee,.
for life, or for a term of years, can be affected by the statute
lien unless the labor and material were furnished ~~ by the
consent of the owner." Does the ''consent" of the owners of
the fee in this case sufficiently appear?
The owners fitted the property for the hotel business. Their
revenue from it had come and was to com~ f!'Qm it:-- use as a
hotel. It could not be used for any othe~ business without
radical and expensive alterations. Its revenues as a hotel
could not he kept up without such frequent repairs and improvements as would attract and retain custom. Its proper
preservation tis a going hotel required thnt it he kept in good
and modern repair and efficiency. Its owners intr'usted the·
hotel to one of their number, Chase, (who was also the largest
owner) as managing owner presumably with the knowledge that

276

SHAW V, YOUNG.

[87

repairs must often be made. Chase placed the hotel in the possession of Young with the understanding that he should make repairs.
Did not the owners thereby '' consent" that repairs should be
made?
Chase and Brnwn, the majority owners ( and one of them the
mnnaging owner,) saw the repairs going on, and more or less
directed and approved them. The other owners seem to have
left the whole care of the property to Chase. Did not the owners
thereby ''consent" that these particular repairs should be made
and their labor and materials furnished?
The meaning of the word "consent" in the statute is now
modified hy other parts of the statute enacted since that word
was first used. Prior to 18(;8" a lien would attach only when
the labor and material were furnished '' hy virtue of a contract
with the owner." In the sfatute of 1868, ( ch. 207,) it was enacted that a lien should attach if the labor or materials were
furnished '' by the consent of the owner." · It wa:::; provided in
section 2 of that statute that such consent should not be inferred
unless notice was first given to the owner that a lien '\-vould be
claimed. Th~s was to give the owner an opportunity to express
in writing his dissent. If, upon being notified of the intent to
claim a lien, the owner did not express his dissent in writing,
his consent could be inferred.
In the statute of 1876, c. 1.40, (now R. S., c. 91, § 31,) the
requirement of notice to the owner was stricken out, but the
provision of written notice of dissent by the owner wa::_;; retained.
The ,~consent" can now he inferred without any notice to the
owner.
We think this change in the statute materially modifies the
meuning of the word "consent" in favor of the lien claimant.
It seems to he assumed by the legislature that the owner of real
estate will he vigilunt in caring for it either in person, or by
ugenfa ;-that if he leaves it in the possession of agents, or
tenants, knowing that repairs are necessary to be made from
time to time, and makes no provision for them, but leaves them
to be made by agents or tenants, and gives no notice of dissent,
his consent may be inferred so far as the lien claimants are
concerned.
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vVe nre satisfied from the facts in thi;-.; case that the statute
consent of the mvner:,-, suffieiently appears.
This deeision, however, should not be extended beyond the
faets in this particular case. Corisent may be infened for ordinary preservative repairs, when it would not be inferred for
alterations, remodelings, additions, or even more extem,i,,e
repairs. The con;-.;ent must be shown, and whether it appear:-;
in any given ease will depend wholly upon the facts in that case.
Defendants to be defaulted. ~Judgmellt a,qainst
the pmperty in fiwo1· of tlie _plaintijf;; with
interest ji·om da,te nf uHils, and costs from tlie
time of the appearance of t!te ownen;.

CYRUS

A.

CASWELL

Androscoggin.
Deceit.

vs.

JEROME

B.

HUNTON.

Opinion March 4, 18U5.
Sales.

Law rtncl Fact.

The materiality of a false representation, relied upon to support an action for
deceit, is a question of law for the court.
Held; that is error to submit to the jury the question of the mat~riality in such
case, although proper instructions to the jury are given as to what constitutes materiality and to which no exceptions are taken.

0.N" EXCEPTIONS.
This was an action for false and fraudulent representations
in the sale of per::3onul property. Verdict for the defendant.
The declaration nlleged that the defernlant, in order to induce
the pluinWf to buy of him twenty-five shares in the capital
8tock of a corporation known as the ''National Carving Company," and pay him therefor the sum of five hundred dollars,
falsely and fraudulently representt>d to the plaintiff '' that said
National Carving Company was just starting into business, and
needed a little more money to get the business well Rtarted;
that the company then and there had large orders to till, and
that he (the defendant) was then selling treasury stock to raise
money to do business to fill said orders; that the stock he (the
defendant) was then selling was treasury stock of said corpora-
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tion; that one F. "'\\~. Parker, one Frank R. Conant, one J. L.
H. Cobb, and one C. I. Barker, were then owners of similar
treasury stock purchased by them respectively of the corporation,
at the same price he was paying; that he was and had been
since the company came to Maine, about a year before, the
agent of said corporation to sell its treasury stock for the
purposes aforesaid ; anti that as such agent, he ( the defendant)
had sol<l to one P. lVL Thurlow two hundred and fifty shares of
like treasury stock at the same price he was to pay."
The declaration contained all other necessary and material
elements to state in legal form the alLeged cause of aetion. The
plaintiff contended, and introduced evidence tending to show
that the defendant, as an inducement to the sale, made each and
all the representations above set forth. There was also evidence
tending to l'-lhow that the stock in question was sold by the
defendant to the plaintiff for the sum of five hundred dollars;
that the stock so sold was not treasury stock, but the defendant's
own stock; that the defendant at the time of the sale, and for
some time prior thereto, was the duly authorized agent of the
corporation to sell its treasury stock; that neither Parker,
Conant, Cobb nor Barker were, or ever had been, owners of
similar treasury stoek purehased by them respeetively of the
corporation at the price he was paying; that as such agent (to
::,;ell stock) the defendant had never sold P. M. Thurlow two
hundred and fifty shares of like treasury stock at the same price
he (the plaintiff) was to pay ; and that the defendant had the
option to sell, and the right to E-ell the plaintiff treasury stock
instead of his own stock.
The plaintiff introduced evidence tending to show that, at the
time of the purchase and sale of the stock in question, said
corporation had outstanding six thousand three hundred and
ninety-nine shares of its capital stock, the par value of which
amounted to one hundred and fifty-nine thoutmnd nine hundred
and seventy-five dollars; that it owed on notes the sum of nine
thousand two hundred dollars, and thnt it had other outstanding
obligations against it amounting to about five hundred dollars;
that its entire property consisted of three machines worth from
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fo~ty-five hundred dollars to forty-eight hundred dollars ; tools
appraised at two thousand dollars; accounts apprai:rnd at three
hundred dollars; cash, seven hundred sixty-nine dollars and
forty-four cents; and owned certain letters patent, under which the
said machines were mude :.md operated ; und that the corporation
was organized in December, 1890, and, up to the time of said
sale, had sold only ten shares of its treasury stock through the
defendant as its agent, for the sum of two hundred dollars; and
that about a yenr after said sale, the entire property of said corporation "'"as imld, on sheriff's sale, for less than five thousand
dollars.
The plaintiff requested the presiding justice to instruct the
jury that the alleged fable representation that, '~the stock he
[the defendant] was then selling to the plaintiff was treasury
stock of said corporation," was a material one, and that if the
jury should find the other elements of the action present, then
they must find the defendant guilty. The defendant's counsel
in his argument to the jury admitted the above representation
to be rnateria 1.
The plaintiff, in like manner, requested a similar instruction
concerning the alleged false and frawlnlent representation. that
''one F. vV. Parker, one Frank R. Conant, one .J. L. H. Cobb
and one C. I. Barker were then owners of similar treasury
stock of said corporation, purcbased by them respectively of
the corporation at the same price he ~the plaintiff] was paying.':
The plaintiff, in like manner, reque-,ted a similar instruction
concerning the alleged false and fraudulent representation,,~ that
as the agent of the corporation he [the defendant] had sold to
one P. M. Thurlow two hundred and fifty shares of like trensury
stock at the same price he was to pay."
The presiding justice declined to rule, as matter of law, that
any one of the foregoing alleged false and fmudnlent representations were material, as requested, but left the question of
materiality of each representation to the jury, with proper
instructions as to what constituted materiality, to ·which no
exceptions were taken.
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W. If. tlutlkins, for plaintiff.
A. R. Savage a11d ll. JV. Oakes, for defendant.
SITTING: PETEHS, C. J., vVALTON, HASKELL, "\VmTEHOUSE,
\VI SWELL, .JtT.
"'-'1 ALTON,

.J. The question is whether the materiality of a
false representation, relied upon to support an action for deceit,
is a question of law for the court, or a question of fact for the
jury.
\Ye think it is a q ue:-,tion of law for the court. Most of the
questions involved in an action for deeeit are questions of foet
for the jury. Whether the defendant made the alleged. false
representation, and whether, if he made it, he knew it to be
false, and ·whether the plaintiff was ignorant of its falsity, and
whether he relied upon it, and was thereby damaged, are
undoubtedly questions of faet for the jury. But, assuming all
these facts to be proved, the materiality of the representation is
a question of law for the court. Penn. Ins. Co. v. Crane, 134
Mass. 5H. Bigelow on Fraud, vol. 1, p. 139, and cases there
cited.
In the present case, the presiding justice deelined to instruct
the jury as to whether any one of the n11cged false representations was or was not material, but left the question of materiality
to the jury. \Ve think this was erroneous. \Ve think it was
the right of the parties to have the jury instructed speeificnl1y
respecting each of the a11eged false representations, and to have
them told whether or not, if all the other clements of fraud
were proved, it was legally sufficient to maintain the :wtion.
The action is for alleged false representations made by the
defendant while sel1ing to the plaintiff twenty-five shares of
corporation stock. The exceptions state that there was evidence tending to show that the defendant represented that he
wa:-- selling the stock as agent for the corporation, and at the
same price at which similar stock had been sold to other parties.
\Ve think these representatiorn; ·were clearly material; that the
plaintiff had a right to know with whom he wns dealing, and
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whether the money which he was paying for the stock was
going into the treasury of the corporation to increase its working eapital, or into the poeket of a stranger, where it ,vcmld
have no such effect. And ,vc think the plaintiff also had the
right to know whether other:-; had paid into the treasury of the
corporation for their shares the same amount which he was paying.
Not hecau::;e it wai:l important or material for him to knmv
what other:-:; had paid foi· their stock, but because it was material
for him to know how much the corporation had received for its
stock; for the value of his own stock would depend largely
upon the amount of paid-up capital possessed hy the corporation.
Conseqnently, the jury should have been instructed that, if they
found the other elements of fraud proved, these representations
were material and legally sufficient to maintain the suit. Oool1:d,qe v. Goddard, 77 Maim~, 578; IIoxie v. Small, 86 Maine, 2G.

Exceptions sustained .

•Jmrn

,,r.

E::\IEHY,

Kennebec.
TVidow.

and others,

vs.

MARY

,A.

EMERY.

Opinion :March 7, 18~)5.

Qnarantfoe.

Rent.

Assmnpsit.

R. 8., c. 64, § .57.

A widow, left in possession of the homestead, when allowed by the heir to
continue in possession thereof beyond the time allotted to her by statutes
cannot be subjected to assumpsit for rent by the heir.

AcmEED

STATEMENT.

JV. C. Pltilbmok, for plaintiffs.
J. 0. BJ'Ctdbw·y, for defendant.
SITTING: PETEHS,

HOUSE, vVISWELL,

C. J.,

vVALTON, E1,uJHY, HASKELL, WHITE-

.J,T,

HASKELL, J.
A:-.smnpsit hy the heirs of an intestate against
his widow and administratrix for rent of the homestead after the
expiration of the ninety days allowed her by statute to occupy
the :-:-ame. The agreed statement is that the widow continued

282

E,),IEHY V. EMERY.

[87

to occtfPY the homestead after her hut-band's decease, ''having
made n!o agreement of any name or nature with the plaintiff'.-, for
the occupancy of the same."
"Assump:-;it for use and occupation of land will not lie, unless
upon some contract between the pl,dntitf, and defendant, exprPss
or implied." Hou:e v . .Russell, 41 Maine, 44(i. The defendant,
npon the death of lwr husband came to posses:-:;ion of the hornc>stead by force of statute tlrnt made her occupation lawful for the
period of ninety days. "\Vhen that time elapsed she became a
clisseizor as against the heirs, and by the common law they
might have ejected her, hut they did not. There was no privity
of contract between her and them. She had not been their
tenant, and they could not compel her to so be. There was no
relation from which nn implied contract to pay rent can he
inferred. She was not even their tenant at :-;ufferance.
Moreover, 11 If any part of the real estate i::, used or occupied
by the executor, or administrator, he shall account for the ineome thereof to the <levisees or heirs in the manner ordered by
the judge [ of Pro hate J with the assent of the accountant and of
other parties present at the ::,ettlement of his account; and, i.f
the parties do not agree on the snm to be allowed, it shall he
determined hy three di:::;interested per:::;ons appointed for that
purpose by tho judge, whose award, accepted by the judge, shall
be fin a I." R. S. , c. G4, § 5 7 .
A widow, left in possession of the homestead, when allowed
hy the heir to continue in possession thereof beyond the time
attached to her by statute, cannot, either upon principle or nuthority, be fmhjected to assumpsit for rent hy the heir. It ii-i
his duty to assign her dower therein; and whether e<1uitablc
estoppel would now bar his ejecting her until he shall have <lone
so, it is unnecessary to consider. Certainly he cannot make her
his tenant without her consent.
Plainlijf~ nonsui't.
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LOTTIE CONWAY
V8.

LEWISTON AND

AunuRN

Androscoggin.

HoRSE RAILROAD Co}IPANY.

Opinion March 13, 1895.

Street Railro0,d.

Way.· Passenger.

A street railroad company, having no control over the street, is not an insurer
of the safety of any place at which it stops a car for passengers to alight.
If the company exercises proper C'1re in its selection of a place, it is not in
legal fault if the place proves to be in fact unsafe.

0N J,IOTION AND EXCEPTIONS.
This was an action on the case upon which the plaintiff
recovered a verdiet of $:-34 7 .17, for injuries received by her in
alighting from the defendant's horse car, on the evening of
August 27, 18~)2, on Skinner street in Lewiston, her ankle being
broken. The plaintiff claimed that at the point ,vhere 8he
alighted, close hy the car, was a ditch at the side of the road, and
that the conductor came along whc_n he stopp~d the car and
helped her off at this point; that in the dark, not knowing anything about the ditch, and supposing it to be a safe place to
alight, she ~tepped down and received the injury.
The case is sufficiently stated in the opinion. The disposition
of the exceptions made by the court renders any further notice
of the motion for a nmv trial unnecessary.

A. R. Sewage and If. W. Oakes, for plaintiff.
\Vhile common carriers of passengers are not insurers, they
are bound to exercise the highest degree of care and caution,
and a failure to exercise this is negligence for which the carrier
is liable. Bmwn v. N . .Y. Oentml R. R. a4 N. Y. 404;
Deyo v . .1_V; Y. Oen. R. R. 34 N. Y. 9; J1faverick v. 8th Ave.
R.R. On. 36 N. Y. 380; Sto. Bail.§ 601; 1~fcElroy v. N. & L.
R. Oo. 4 Cush. 400. No djfference in this duty between steam
and horse railroads. Wynn v. Oen. Pm·k, cf:c. R. R. Co. 33
N. Y. S. R. 181; Citizens St. R. Co. v. Ticiname, 111 Ind.
587; Topeka v. lii'ggs, 38 Kam;. 37 5; Smith v. St. Paul, 32
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Minn. 1; Oitz. &c. R. Co. v. Findley, 7G Ga. 311; Bw-rett v.
3d .A.ve. R.R. 45 N. Y. G28; Hill v. 9tli Ave. R.R. 109 N.
Y. 23H.
Carriers ttre hound to provide safe alighting place8, and are
hound by the direction of employee:-; representing them to he
safe. Cincinnati EI. and I. R. Co. v. Cai·per, 112 Ind. 2G.
The application of this principle h,ts been stated hy the various
courts in different language, but emphatically recogni,,;ing the
co1Teetness of the doctrine.
Richmond v. Suott, 86 Va. 902, is a case almost exactly
parallel with the one before us. Hn nton, .J., says : '' The aetion
. . . arises out of the duty which every carrier of passengers is
under, not to expose his passengers to any danger in alighting
which can ho avoided by the exercise of extreme care and
caution. The implied contract to cany safely includes the duty
of giving passengers reasonable opportunity to alight in safety
from the train, and a violation of this part of the company's
duty 1is culpable negligence for which action will lie." Whart.
Neg. § 649. In OaJ'twri,qht v. Chicago, 52 Mich. GOG, Cooley,
C . •J., thus states the law: '' If a car in which there were passengers was not standing where it would he safe for them to
alight without assistance, it was the duty of the company to
provide assist.::mee or give warning or move the car to a more
suitable place.'' R. R. Co. v. lVhitfielrl, 44 Miss. 4GG ;R. R. Co.
v. Buclc, 9G Ind. 34G; i.WcGee v. R.R. Co. H2 Mo. 208; Mcn:e1·£ck
v. 8th Ave. R.R. 3G N. Y. 378; Cockle v. London and S. E. Ry.
Co. L. R. 5 C. P. 457; Nicholson v. Lancashfre R. R. Co.,
3 H. and C. 534; Pay v. London R. Go. 18 C. B. (N. S.) 22;">;
Brassell v. N. Y. Central R. R. Co. 84 N. Y. 241; Penn. R.
R. Co. v. rVIU:te, 88 Penn. St. 327 ; Balt. and 0. R. R. v.
State, 60 Md. 4MJ.

F. W. Dana and W. F. Estey, for defendants.

C. J.,
,T,J.

SITTING: PETE HS,
HOUSE, vV1swELL,

\\!ALTON, EMERY, HASKELL, W"nrTE-

E.vIERY, J.
The defendant company was operating a street
railway through various streets in Lewiston. The plaintiff was
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being transported along the street as a pat:isenger on one of the
company's open cars. Upon her signifying n desire to alight,
the car was stopped to enable her to do so, though at some
distance beyond the place where she gave the signnl. It
chanced that, at the place where the car stopped, the side of tlrn
street sloped away into a ditch, so that the step down from the
car to the surface of the ground was longer than usual, or than
she anticipated, and con:-:-equently ,-.he lost her balance, fell and
was injured. She claimed at the trial that the company was
hound to stop the car at a place safe for alighting, and this place
proving to be unsafe, the company was responsible for her
injury.
Thereupon, the presiding justice ruled and instructed the jury
in part as follcnvs: 11 I instruct you, as mutt-er of law, that it is
a duty ineumbent upon the common canier, it is a duty upon
this defepdant corporation, carrying passengers for hire, to give
them a suitable place of ingress or opportunity to enter upon the
car; and to give them a place of safety for exit or egress from
the car. It is a question of fact for you, from the evidence in
this case, to decide whether or not, at the point where this cnr
stopped, there was a suitable or safe place for this plaintiff to
alight from that car.
1
~ If it wa::, not a safe place, under all the circumstances of the
case, and an injury was received by her, and she herself was in
tht• exercise of due care at that time and place, then she is
entitled to recover . 1 '
The correctness of this ::-;tatement of the law, applicable to
street railways, is the question presented by the defendant's
exceptions.
Upon a careful reading of the language of the ruling, it will
be seen that the question of care or negligence on the part of the
defendant was entirely eliminated. No matter how great tllH.l
painstaking the care and foresight of the defendant in this very
mntter of rinding a safe place for alighting, the ruling rendered
them of no avail. No matter how safe the place may have appeared; no matter that there was nothing to indicate to the most
prudent and vigilant man a lack of safety, the ruling held the
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defendant in fault. The only question left to the jury was
whether the place was in fact safe or unsafe. The jury were in
effect told, that if the place was in fact unsafe, the plaintiff was
entitled to recover notwithstanding the most extreme care on
the part of the defendant company.
,'\'~hether the ruling is a correct statement of the law applicable to common carriers of passengers, which lrnve the power
of constructing, and exclu:-,ively controlling, places for passengers to tilight, i~ not the question here. This defendant
company, so far as the case shows, had no such power. It had,
so far as appears, no control whatever over the ditches, or the
streets outside, or even inside its rails. It could not Relect the
places in the streets where its track should be laid, or its cars
run. It could not construct nor control any places at which
passengers were to step on or off its cars. It had to locate its
track and run its cars where the public authority directed. It
had to leave the centre, sides and surface of the streets and
ditches to the same authority. Passengers entering or leaving
the cars had to use the streets in the condition they were left by
the authority in control of them. Such passenger:-, were not in
the care of the company till they got on the car. They were no
longer in its care when they stepped off the car. The company's
care and duty began ·when its control began, and ceased when itR
control ceased.
In the absence of any authority given the street raihvay company over the streets, it must be evident that it cannot be held
as an insurer of their safety for passengers to alight upon.
It is urged, however, that the ruling does not require a street
railway company to provide a safe place, hut only to find a safe
place on the street before inviting passeng0rs to alight. But,
with this interpretation, the ruling still throws out the element
of possible great and anxious care on the part of the company.
If, after the highest degree of care in the selection, the place
stopped at proves unsafe in fact, however safe in appearance,
the company is allowed no defense. The surface may appear
hard, flat and smooth, and the best possible place for alighting,
and yet a hidden defect, not known to nor ascertainable by the

}Ie.J
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company after careful inspection, may cause an injury to the
alighting pnssenger. The fault, if any, in such cu:5e would he
in fact upon the party charged with the duty of keeping the
:-;treet in repair; hut the ruling would place it on a party having
no such duty, nor nny control m'er the street. \Ve think the
ruling is erroneous, with whatever interpretation it is fairly susceptible of. Mi"ddlesea~ R. B. Go. v. Wake.field, 103 Mass. 261;
_Grewuer v. West .End Railu:ay, 156 :Mass. 320.
In the case, Riclwwnd v. Scott, 8(1 Va. !)02, and in the other
cases cited by the plaintiff, in which the street rail way company
was held liable, it will he found that the question of the care or
negligence of the company was not eliminated; hence they are
not authorities in support of thiH ruling.
Ilxceptfons 8ustcdned.

~TAMER

°"r oon, in equity, vs.

Androscoggin.
Equity.

CITY OF

A UBUHN.

Opinion March 13, 18~)5.

TVater Company.

Regulations.

TVaiver.

A water company cannot shut off water from a water taker for non-payment
of an old, overdue and disputed installment of water rates, after having
accepted payment for a subsequent installment.
HPld; that the acceptance of payment for a subsequent installment is a waiver
of the disputed claim.
The water taker may prevent such action by injunction in equity; nor can the
court in snch proceeding be required to investigate and determine the merits
of the unpaid, aud disputed installment. The water company must resort
to the court, if it would enforce its claim.

ON

REPORT.

This wtts hill in equity, brought by the complainant ngninst
the city of Auburn and its board of \Yater Commissioners,
praying for an injunction to restrain the city from shutting off
the complainant's watN' supply to his several tenement hom~es.
A brief summary of the hill is as follows:
The complainant alleges that he is the owner of tenement
buildings in Auburn, which have been a source of great revenue
to him ; and that the city of Auburn is the owner and possessor
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of the public water supply, and owns and controls the only
water t-upply which can he used by the owners of real estate in
the city; that the city is hound and obliged hy law to supply
water in rea:-,onahlc quantities upon payment or tender of rea8onable cornpen8ation ; that the city water supply is connected with
the complainant's tenements, all of which have been supplied by
water from the city system ; that the defendants, other than the
city, are the hoard of vVater Commissioner:-:., who have the general
control and direction of the water Hystem; that the complainant
paid water rents for the six months beginning May first, urna, and
ending November first, 18~)3; that he offered and tendered to the
city for use of water from the first day of .November, 1893, to
the first day of May, 1894, the. amount charged by the city;
that the city refused to receive the money unless the complainant
also paid certain sums of money claimed to be due for the use of
water from Novemher first, 18D2, to May first, 18})3, lwfore
the city became the owner and possessor of the water system,
which he declined to pay: that thereupon the city and boanl of
vYater Commissioner:, shut off his supply; thut he has a claim
against the Auburn Aqueduct Company for los:::; and damage
occasioned by short water supply before the city becnme the
owner of its system, which he has tl right to set off or recoup
against the water rents accruing from the November first, 18~)2,
to lVlay first, l8H3 ; that l>y the shutting off of water from his
tenements he has been greatly injured, etc. He offers to pay
the sum of money charged against his tenements for the term
beginning November first, 18B3, and ending May first, 1894.
The above tenderl'l were filed in court. A temporary injunction
was is:med, and the case came on for a hearing on the question
of making the temporary injunction permanent.
After the hearing upon bill, answer, and testimony, the case
was reported by agreement of the parties to the law court.
The testimony disdosed that during the winter of 18H2-3, by
reason of short supply, or from other causes, the Au hum
Aqueduct Company were unable to supply the complainant'::;
tenements with water, that thereby, the complainant was put
to great loss and expense. He had to abate rents in order to
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keep his tenants; and by reason of the want of pressure in
the pipes the water froze, and he was put to great expens~ in
repairing pipes and keeping up the water supply, as well as he
could; that he communicated his complaints to the Aqueduct
Company, who told him to go ahead and do the best he could;
that no adjustment was had between him and the Aqueduct
Company while they owned the system.
"1Then the city became the owner, the Aqueduct Company
turned over to the city the unpaid water bills. including those
against the complainant, with the statement that the complainant
would make a claim.
A. R. Sava_qe and H. W. Oakes, for plaintiff.
The city asimmes the right to shut off a citizen ·s water after
offer of payment and tender, not for the purpose enforcing
payment of the current water rutes, hut to collect an old bill, a
bill, too, which was not contracted with the city itsPlf, hut with
its predecessor in title, and to which it ha::, no claim Pxcept hy
assignment; a bill, also, to which the complainant claims to
have a fair offset. Stock v. Boston, 14H Mass. 410.
The rule of the city authorizing the shutting off the water for
non-payment elearly means current and not past rents. 1Jfe1Timac Riue1· Suvin_qs Ban!c v. City of Lowell, 152 Mass. 55(i.
The city, hy becoming owner of this water system, ha.s
engaged in the exercise of a public trust, &c. LU1nbard v.
Steams, 4 Cush. (:iO.
J. A. Pulsifer, city solicitor, for defendant.
The city claims, first, that the contraets to supply water to
each of the complainant's buildings arn separate and distinct,
and for that reason claims the right to shut off the water only
from those building~ of the complainant where the water rents
are in arrears.
Second, that each of these contracts are continuing ones with
rent falling due on them at stated intervals in a manner analogous
to interest on a note.
Third. that these contractA can be modified under their terms
from time to time by such ordinances, rules and regulations as
the city and its board of Water Com~missioners mny legally enact.
VOL. LXXXVII.
19
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Fourth, that there has been no waiver by the city or any of
its agents in its behalf at any time either by its ordinances, rules
and regulations, expressly or impliedly, of its right under the
original contracts to shut off ·water for a violation of that same
contract by a water taker.
Summing it all np, even jf there were any justice in this
claim for set off, there would be no statute or rule of la ,v to
support this unliquidated claim for damages as a set off against
these water bills. Hall v. GUdden, 39 Maine, 445; Srnitlt v.
ElUs, 29 Maine, 422.
\Vhy should this temporary injunction be made permanent or
why should it have been granted at all? The court says in Russ
v. Wilson, 22 Maine, 207 : '' It is, however, only when the
plaintiff has exercised due precaution to prevent an injury that
he can be relieved by an injunction." . . . . . '' It is only to
prevent mischief, otherwii-;e in a manner irreparable, that thiH
mode of redress can he resorted to." The complainant in this case
could have prevented all injury and trouble by paying his water
hills ; nor do we see any legal impediment in the way of his
having his rights in his claim for damages fully determined in
an action at law.

C. J.'
JJ.

SITTING: PETERS,

HOUSE, "\VJSWELL,

w ALTON' El\fERY, HASKELL, "THITE-

EMF.RY, ,J.
Mr. vVood, the complainant, has been for sometime the owner of dwelling-houses in Auburn connected with
the system of water works formerly o,Yned by the Auburn
.A.que<luct Company, but now owned by the city of Auburn.
For sometime, prior to November 1, 1892, the aqueduct company had supplied water to these houses, and had been paid the
regular rates therefor six months in advance on May and
:November first of each year, agreeably to the regulations of the
company. When November 1, 1892, came round, Mr. vVood
did not pay or tender the water rates for the ensuing six months
as usual. He claimed that water was not being sufficiently supplied, and that in other respeftS the company was not fulfilling
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its duty to him. The company did not shnt off the water, but
allowed it to run into the complainant's houses during the whole
period of that six months ending May 1, 1893.
In May, 1893, the aqueduct company transferred this system
of water works, and ull its bills against the water takers, to the
city of Auburn. Immediately after the transfer, and in the
same May, the complainant, Wood, tendered to the proper
officer the regular water rates for the then ensuing six months.
to end November 1, 1893. The city accepted the money and
supplied the water for that six months as usual. In November,.
1893, Mr. vVood tendered, as before~ the water rates for the
then next ensuing six months. This time the city refused to .
receive the money, and notified Mr. vYood that the water would
be shut off from his property, unles8 he also paid the water hills
of the old company for the six months betlrnen N ovem be1·
1, 1892, and May 1, 1893, which had not been pnid, and which
had been assigned to the city as above stated. lVIr. ,i\rood remonstrated, claiming that nothing was due from him on old
hills; but the city insisted, and thereupon he filerl this bill to,
restrain the city from shutting off the water from him.
The complainant concedes that the rules of the old aqueduct
company, and of the present city water board, are reasonable,
so far as they require him to pay six months in advance. He
contends, however, that when the city has tuken his money for
one six months, pnid according to its rules, it has waived any
right to use the summary remedy of shutting off water to collect
a disputed bill for any prior six months ;-:--that the city has
thereby elected to continue him a.s a water taker, and resort to
the usual legal remedies for settling the prior dispute ;-that
any rule of the water board of Auburn which assumes the power
to receive the water taker's money from six months to six months,
and then at any time deprive him of water because of an old
and disputed bill, is unreasonable and therefore rnicl.
"\\Te think this contention must he sustained.
"\\Tater companies and municipalities undertaking to supply
water to the people have an undeniable right ( when not affected
by legislation) ,to impose such reasonable rules as wi1l husband
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the supply and economize the use of the water; as will protect
the plant a ncl keep up its effieiency ; and as will insure a reason~
able revenue and its prompt receipt. On the other hand, such
companies and municipalities are bound to supply water at
reasonable rates to every person within the range of the system
of works. Their rules must be reasonable and not oppressive or
vexatious. The citizen should not be subject to any whims of
the officials. He should have u secure right to the water so long
as he promptly pays the current installments, and make.s no
waste or misuse of the water. So far as appears, Mr. ½'"ood
has fully complied with these conditions.
The only trouble is over an old and disputed bill. The
aqueduct company could have insisted on payment of this bill
in advance, but did not. It could have shut off the water during
the time covered by the bill, but did not. It preferred to let the
bill and the dispute stand. Its successors, the city, with presumed
knowledge of all the facts, did not shut off the water. It accepted :Mr.
ood's money for the next installment; furnished
water for that six months to him as one within his rights and its
rules ; allowed him to suppose that the old bill in dispute would
be ignored, or would be adjueted ns are disputes between other
parties. After having rmmmed these relations with Mr. vVood
and tu ken his money therefor, the city now insists that he shall
now he summarily deprived of an irn:tant and constant necessity
in order to coerce him into a surrender of his position of defonse
against the old bill. Assuming that the rules of the old company and of the city contemplate this course, we think they are
to that extent unreasonable, and therefore without legal force.
The parties are not upon equal ground. The city, as a water
company, cannot do as it will with its water. It owes a duty to
each consumer. The consumer once taken on to the system,
becomes dependent on that system for a prime necessity of
business, comfort, health and even life. He must have the pure
water daily and hourly. To suddenly deprive him of this water,
in order to force him to pay an old bill claimed to be unjust,
puts him at an enormous disadvnmage. He cannot wait for the
water. He must surrender and swallow his choking sense of

,v
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injustice. Such a power in a water company or municipality
places the consumer at its mercy. It can always claim that some
old hill fa unpnid. The receipt may have been lost, the collector may have embezzled the money; yet the consumer must
pay it again and perhaps still again. He cannot resist lest he
lose the water.
It is said, however, that the consumer can apply to the courts
to recover back any sum he is thus compelled to pay, if it was
not justly due from him ; or, if he can show aflhmatively that it
is not a just claim against him, he can by judicial proces8 restrain the company or municipality from shutting off the water.
To oblige a person to follow sueh a course would he a violation
of the fundamental juristic principle of procedure. That
principle is, that the claimant, not the defendant, 8hall resort to
judicial process ;-that he who asserts something to he due him,
not he who denies a debt, shall have the burden of judieial
action and proof. It is only in the case of dues to the State that
this principle is sw--pended.
It is said again, that Mr. Wood having resorted to this judicial proceeding, the city may now, in this same proceeding, show
that there is no defense to the old bill, and thus justify its action
and have the prayer of Mr. Wood denied. The court cannot
he required in this proceeding to investigate and determine
·whether there is anything due on that old water bill. The city,
or its predecessor, at one time had the right to insist on it:;;
payment before furnishing water. That right as to that bill was
·waived fully and effectually. It cannot he resumed at the
pleasure of the respondent. The water must he supplied to the
complainant, so long as he vdll promptly pay current installments and otherwbc conform to the reasonable rules governing
the supply of water. The respondent must now in its turn
resort to ju<licial process, if it desires to enforce any further
payment.
Bill sustained witlt co8ts. Injunction rnade permanent.
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petitioner for 1..l1andamus,
vs.

CouNTY CoM1mss10NE1-ts.

Penobscot.

Opinion March 15, 1895.

1lfanclamns. County Cornrnissioners. Patrol Wagon. R. S., c. 116, § 5.
It does not follow because an officer deems a conveyance necessary for persons arrested for offenses, and makes a charge therefor, that it is the duty of
the county commissioners to pass upon it, notwithstanding the court issuing
the warrant certifies to the same.
It is only in certain classes of cases passing through such courts that the
costs under any circumstances are to be passed up•m by the commissioners.
2. In mandanws proceedings no relief can be granted except as prayed for,
and the mandate must be certain in relation to the duty required of the
defendant.
A petition that asks for a mandate, which the respondents have no power fully
to comply with, will be deni<·d when it is apparent that a portion of the
matter upon which the respondents are to be required to act is not within
the scope of their authority.
B. JJiandamus is strictly a legal remedy, and not equitable, and the petitioner
must show a legal right to have the act clone which is sought by the writ.
Held; if' the officers are entitled to the fees which are required as "reasonable
expenses incurred in the conveyance of any prisoners" (R. S., c. 116, § 5),
certainly the city has no claim for such fees, and there is nothing in the
petition which shows that any such " reasonable expenses incurred" have
ever become vested in the city.
4. Even if the city were to be regarded as standing in the same relation to these
matters as the officers who made the arrests and if the commissioners have
power to act on all of them, it would be a matter for their determination upon
all the fact~ in the case; and in this they would be acting in a judicial function,
and the power would be discretionary with them; and as there is no pretense that they have refused to act at all, but that they have considered the
matter and rendered judgment thereon, their decision is not to be called in
question, for this court, even though it possesses the power to require their
action, has no power to direct what judgment shall be given by them.
l.

ON REPOltT.
The cm,e appears in the opinion.

H. L. Mitchell, city solicitor, for petitioners .
.,Jfandam:us was introduced to prevent disordP-rs from a failure
of justice; therefore it ought to he used upon all occasions where
the law has established no specific remedy and ·where in jw.;tice
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and good government there ought to he one. Spl'ingfield v.
C. C. of Hampden, 4 Pick. 68 ; Corn. v. Sessions of Hampden,
2 Pi(·lc 414; _._llfenclon v. lVol'cester, 10 Pick. 235. Manclanms
lies : To compel a court to accept a verdict improperly rejected.
Com. v. N01folk, 5 Mass. 437 ~ Com. v. _Zlfl'.cldlesex, H :Mass.
388. To compel a court to certify recognizances to another
court. Johnson v. Randall, 7 Mass. 340. To correct decision
of examiners as to county cornmis:;.;ioners. Ex parte Strong,
20 Pick. 484. In all ca::,es of neglect of judicial or miuisterial
duty. Carpenter v. Bristol, 21 Pick. 258. To compel county
commissioner::, to pay damages. I£an·ington v. Berksldre, 22
Pick. 263. To compel county commi::.;sioners to assess damages.
Dodge v. Essex C01n. 3 Met. 380. To compel county commissioners to certify petitioner's election.
Ellis v. Bristol, 2
Gray, 370.
The statute in this case provides that for a service of a warrant
the officer is allowed fifty cents and fifty cents for service of a
mittimus, usual travel, with reasonable expenses incurred in the
conveyance of ::,;nch prisoner. Therefore, the county commissioners
would have just as great a right to disallow the fifty cents for
the service of a warrant and mittimus and the travel on the same,
as they would to disallmY a reasonable charge for the conveyance
of prisoner::-. Should they disallow these items, it would not be
in the exereise of a discretion, hut it would be in the nature of
an arbitrary assumption of authority ; it would he an illegal act;
it would be a proceeding on their part which would give the
officer a right to come before this court and ask for a writ to
compel them to audit and allow their fees as provi<led hy statute.
If the court should come to the conclusion that the question
of allowance for conveyance of prisoner, as asked in this petition, was a matter of discretion upon the part of the county
commissioners, then we submit that this discretion has been
exercised with manifest injustice towards the petitioners:
therefore. this court should intervene and see that equity i~
done. Davi~ v. York, 63 Maine, 3H7; Belche1· v. 1hat, (H
}faine, 577.

U. A. Bailey, county attorney, f(Jr respondents.
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PETEHS, C. J., being interested did not sit.
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FmnER, ,T. Petition for niandamus to compel the county
comm1s::,10ners of Penobscot county to allow and order paid
from the county treasury a particular charge returned by the
police officers of Bangor on sundry criminal processes served
by them during the six months next preceding the first day of
October, 1893.
The petition sets forth in substance that the city of Bangor
keeps a patrol wagon for the use of its police department; that
when making arre.st.s of offenders its police officers use this
patrol wagon to transport such offenders to the police station;
that they return upon the warrants, upon which these arrests
are made, fifty cents for the use of the wagon in each case where
it is used; that this fifty cents belongs to the city of Bangor; that
this charge is allowed by the municipal court of said city and certified by the clerk of that court to the county commissioners in
all case::, where the same is not paid in said court, and specifies
three hundred and forty-six cases which were so certified during
the E-ix months mentioned, and that the same has been disallowed
hy the said commissioners. The petition further states that, in
all of these cases, the officer making the arrest certified that a
conveyance was necessary, and that the charge for this patrol
wagon isa reasonable and proper charge, and that the same should
he allowed by the commissioners as a reasonable expense
incurred in the conveyance of prisoners, and prays that the
eommissioners ::,hall be commanded to allow the city a reasonable sum for the conveyance of the prisoners, named in the list
which is annexed, and that the sum be placed at fifty cents each.
There are severul objections why this petition should not be
granted. It is sufficient to mention a few only.
I. It does not follow because nn officer deems a conveyance
necesimry and makes a charge therefor, that it is the duty of the
county commissioners to pass upon it, notwithstanding the
court issuing the warrant certifies to the same. It is only in
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certain classes of cases, passing through such courts, that the
cost:-i under any circumstances are to he passed upon by the
comrn1:-iswner;:-;. This is plain from an examination of the statute
in relation to such nrntters. R. S., c. rn2, §§ 19, 20. But
regardless of tlw limitation provided in the statute, the petition
states that in all cases where the patrol wagon was used, and
the costs, including thi:-; charge, were not paid to the municipal
court, they were certified to the commissioners. In this list of
three hundred and forty-six caseti no di.:-:crimination has been
made between those in relation to which the commissioners have
a duty and those wherein they have none as declared in the
sections of the statute referred to.
II. In 1nanclanrns proceedings it is a geueral rule that no
specific relief can be granted except as prayed for, and that the
mandate must be eertain in relation to the duty required of
the defondant. Elcn·tslwnt v . .Assessors of Ellsworth, 60 Maine,
271-i; 2 Spelling Ex. Rem. § 1G5i3.
Thi::, petition calls for a mandate which the respondent::, have
no power fully to comply with, for it is apparent that a portion
of the matters upon which the respondents, by the petition, are
to he re'}uired to act, are not within the scope of their authority.
III. j}fanclam,us is strictly a legal remedy, and not equitable,
and the petitioner must show a legal right to have the act done
\vhich is sought hy the writ.
vVhat right, then, does the petitioner show to entitle it to
this proem,ti?
Admitting that police officers within the city of Bangor have
all the powers in criminal matters which deputy sheriff::, have,
and are entitled to the same fees, the statute expressly provides
who i::, entitled not only to the foe::,, hut 11 reasonable expenses
incurred iu the conveyance of any pri::,oner." Thi::, i8 the
statute : 11 For the service of a warrant, the officer is entitled to
fifty cents . . . and usual travel, with reasonable expenses
incurred in the conveyance of each pritioner." R. S., c. 111, § 5.
It is the officer who serves the warrant who has a claim for
the conveyance of pi·i:-;oners. He nlone hy statute is the person
legally entitled to any claim for rea~onahle expenses incurred
11
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in the conveyance" of pri~oners. There is nothing m the
petition to indicate in what way or manner the title to the
fees and '' reasonable expenses incurred" become vested in the
city. But in this matter it nowhere appears that the officers,
making the arrests specified, incurred any expense for whieh
they are entitled to reimbursement.
IV. Even if the eity were to be regarded as standing in the
same relation to these matters as the offieers who made the
nrrests, and if, furthermore, the re~pondents have power to act
on all of them, the only claim set up is for!'reasonahleexpenses
incurred in the conveyance of prisoners," then this would be a
matter for determination hy the respondents upon all the facts
in the case, by virtue _of that provision of the statute already
cited, which commits such matters to them for revision and
correction. In that they would he acting in a judicial function.
They are made the judges of what the reasonable expenses of
conveying prisoners are, and the legislature has not seen fit to
provide any appeal from their determination in such cases. It
i:-i a discretionary power.
The petition does not allege that the respondents refuse to act
on the matters complained of, but exprel'.-sly affirms that they
have considered them and rendered judgment thereon. This
court has power, in proper cases, to require an inferior trihunu]
to act,-to exercise its judgment and discretion,-but it has no
power to direct what judgment it shall give. The application
here is to overrule the action al ready taken and direct just what
judgment these respondents shall enter in the premises in lieu
of their own.
In State v. Gomniissionas of IIamilton Go. 26 Ohio St. 3G4,
it was held that a mere averment that the commissioners refnsed
to order a claim paid, does not sustain an application for m,aridarnus to compel them to act, for if they had power to act, the
presumption is they considered and rejected the claim. A fortio1'i, should this application he disallowed when it is affirmatively stated that they acted upon the claims and disallowed
them.
Wl·it denied. Judrzment for the respondents 'Witlt costs.

Me.]
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ALDEN C. TAYLOR,

and another,

vs.
MAINE CENTRAL RAILROAD COMPANY.

Kennebec.
Raifroad.

Opinion March 15, 1895.
Common Carrier.

Forwarder.

A railroad company, as common carrier, may contract to carry goods beyond
as well as within the limits of its own line of road.
But where it is sought to extend the liability of the company beyond its own
line, the burden is upon the party seeking to establish such liability to show
an express contract by which the company became liable as common carrier
beyond its own route.
Snch contract must be shown by clear and satisfactory evidence.
It will not be inferred from loose language, or where the meaning of the contract is c\onbtful or nncertain.
The fact that the railroad company connects with other independent roads,
and receives goods for transportation beyond the termination of its own
line, will render it liable as a forwarder by the connecting line, but not as
common carrier beyond its termination, in the absence of any special
contract.
Nor will the mere receipt of freight charges over its own line, and also over
the lines of connecting but independent roads to the place of destination of
the goods shipped, establish a through contract rendering the company
liable as common carrier beyond its own route.

ON REPORT.
The case is stated in the opinion.

S. S. Bi·own, for plaintiff.
The whole conduct of the defendant in its various officers
shows that it was then under::,;tood that the defendant wns responsible for the safe arrival of the apples. The New Hampshire
court in the case of Nashua Lock Go. v. Worcester<-~ JY. R. R.
Go. 48 N. H. 339, has stated the law applicnble to this case with
clearness and great force. The court say: 11 In the agreed case
it is said the goods were received to he forwarded to the place
of their destination, and from that phrase an argument is drawn
that the agreement of the defendant was to fonvard to the next
party in the line and not to carry through; hut there was no
express agreement in nny pttrtieular terms and -we are not called
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upon to interpret the language used in any contract. The
nature of the undertaking must he inferred from the facts
stated in the agreed case. Even in a written contract where
the term 1 forwarded' is used, if the thing to he done belongs to
the business of a carrier, he will be charged as such."
In lVilcox v. Paniell, 3 Sandt'. GlO, the court say: ''The
criticism of the defendant is not just. It applies to the whole
di!':-\tance as well as to the portions of the route where he
employed his own means of transportation. He was to forward
the goods to New York and not to Buffalo, which he now says
was the terminus of his own immediate route. The words used
by hirn can only mean that he was to carry or tram,port the
goods; whether in bis own vessels or by using those of others
,vas perfectly immaterial. Defendant gave receipt saying goods
should be forwarded per freight train to Chicago."
The testimony indicates that the transaction between the
station agent and Taylor was in no way different from an
ordinary instance of a party taking goods to a carrier and paying the carrier full rates over the entire route and taking a bill
of lading or some doeument to show the receipt of the goods and
the payment of the freight from the point of shipment to the
point of destination .

.Edmund F. Webb and Appleton Webb, for defendant.
SITTING:

W 1swELL,

PETERS,
SntffGT,

c. J.,

EMERY,

FosTER,

vVH1TEnousE,

J J.

FosTER, J. In December, 1892, the plaintiffs at Oakland
shipped four carloads of apples on four diffel'ent days, consigned
to parties in Cincinnati, ·ohio.
This action is brought to recover <lamnges against the defendant as common carrier, occasioned hy the apples freezing
while in the course of their transportation from Oakland to
Cincinnati.
The plnintiffs hase their claim upon the ground that the
defendant contracted to transport the apples from the place of
shipment to Cincinnati. The defendant, however, claims that
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while the apples were to be carried to Cincinnati, the contract
wa::3 to carry them only over their own route to Portland and
there deliver them to the Boston & Maine Railroad, and that
having done that safely and in the usual time, their responsibility then and there terminated.
The defendant was an insurer over its own route. But it is
agreed that the freezing did not occur on the defendant's line
of road, hut on some of the connecting lines.
Undoubtedly, a railway company may contract to carry goods
beyond as well as within the limits of its own line of road. Perkins
v. P. S. & P. R. R. Co. 47 Maine, [173. But where the
liahrnty of the company i:5 sought to be extended beyond its
own line, the burden is upon the party seeking to establish such
liability, to shmv that there wa:-, an expre8s contract by which
the company became liable as common carrier beyond the limits
of its own route. Otherwise the common carrier is liable as
such only over the extent of its o\vn route, and for safe storage
and delivery to the next carrier. There being other independent connecting lines, each rond is hound only, in the absence of
any :::-pecial contract, to carry safely over its own route, and
safely deliver to the next connecting carrier. In the absence of
a special contract to that effect, no such liability wi11 attach.
Nor will such agreC'ment or contract be inferred from loose
language, or where the meaning of the contract is doubtful or
uncertain, but only from clear and satisfactory evidence. 11fy1"ick
v. _Mich. Cent. R. R. Co. 107 U. S. 102; Burrovghs v. No1·wich & Wol'cester R. R. Co. 100 Mas~. 2G.
In the case of llf_yriclt v. Mich. Cent. R. R. Co. supm, the
principle of law applicable in the conveyance of goods by
succe::-;sive carrier8 over connecting but independent lines of
transportation, has been so clearly stated that it may well be
rnpeated in this connection. The court say: Hlf the road of
th<" company connects with other rnads, and the goods are
received for transportation beyond the termination of its own
line, there is superadded to its duty as a common carrier that of
a forwarder by the connecting line; that is, to deliver safely
the goods to such line, the next carrier on the route beyond.
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This forwarding duty arises from the ohligation implied in
taking the goods for the point beyond its own line. The common law imposes no greater duty than this. If more is expected
from the company receiving the shipment, there must be a
special agreement for it."
The plaintiff-, seek to hold the defendant as a common carrier
beyond the terminus of its line by virtue of the receipts or waybills given by the defendant to the plaintiffs at the time of shipment. These receipts contain charges for transportion from
Oakland to Portland, and from Portland to Cincinnati. These
charges are entered separately. Do these papers prove an
express contract or undertaking on the part of the defendant to
carry the property from Oakland to Cincinnati? That is the
contention of the plaintiffs. The defendant claims otherwise.
We think these receipts do not constitute a special contrnct,
rendering the defendant liable as common carrier of the goods
beyond the limits of its own route. They are mere· receipts in
common use by all railroads. They contain no element of contract whatever, and impose upon the defendant no further
obligation than the law itself imposed without them. There is
no element in them rendering the defendant spPcially liable
further than it ,vould have been if no such receipts had been
given. Myrfrk v. 1l1icli. Cent. R. R. Co. 107 U. S. 102;
. Nutting v. Connecticut River R. R. Co. 1 Gray, 502. They
are an acknowledgment hy the defendant that it had received
the apples, and pay for transportation to the end of its own line,
and also from there to Cincinnati. The defendant's line was
but one link in the chain of successive cnrriers over connecting:
hut independent roads. The apples being perishable" property, the rule of the company required the station agent to
collect the freight from Portland to Cincinnati in advance. This
fact of itself does not establish a through contract whereby the
defendant would be liable as common carrier beyond its own
route. 3fyriclc v. J.lfich. Gent. R. R. Go. supra: fVashburn
& 1lfoen .1-Wf'g Co. v. P1·ov. & W01·cester R. R. Co. 113
Mass. 490.
ff
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In the case last cited, the goods were delivered to the defendant at vVorcester for transportion to New York, the defendant
at the time of shipment receiving pay for transportntion for the
entire distance which covered connecting but independent lines.
In an action to recover damages against the railroad company
it was held that it was not liable as a common canier beyond
the end of its road, and the court say : '' If the entire freight
moneJ were paid in advance, yet in the absence of any contract
by the first carrier to be responsible for the entire distance, he
would he considered as receiving it, in part for his own share
of the service, and as agent for the next carrier in the series for
the residue."
With this view of the case, it becomes unnecessary to consider
the further ground of defense set up, and concerning which the
evidence is more or less conflicting, viz. : That at the time of
delivery and shipment there was a special contract in the form
of what is denominated a '' release," executed by the defendant
and accepted by the plaintifft-J, in which it was expressly provided thut the defendant was to be hound as common carrier only
over its own line, and that it was not to be held liable for any
damages arising to the property after the same should have left
its possession.
In accordance with the stipulation in the report of this case,
the entry must be,
Plaint{ffe non8uit.

Fu.En
CANADIAN

W. OsBOHNE
vs.

PACIFIC RAILWAY COMPANY.

Aroostook.

Opinion March 1.5, 1895.

Railroads. Fences. Impl'Oved Lands. R. S., c. 51, § 36.
By R. S., c. 51, § 36, railroads are required to make legal sufficient fences
along the line of their location, where the road passes through " in closed or
improved land."
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The plaintiff's hoi1se lot is situated in the village of Fort Fairfield where the
railroad runs along between and parallel with Main street and the river, in
the rear of the plaintiff's buildings. The lot extends back about nine rocls
to the river, and is not inclosed on either side, and no part of it is cultivated
as a garden, but was a village residence-lot occupied by the plaintiff with
dwelling-house ancl appurtenances, with a barn on that part between the
street and the railroad. A portion of the barn was within the railroad
location.
Held; that this was '' improved land" within the meaning ofR. S., c. 51, § 36,
and the railroad company wns bound to fence along the line of the road
passing through the same.

0N EXCEPTIONS.
Thi~ wus an action to recover the value of two swine of the
plaintiff, killed hy the train of the defendant company on its
railroad track in Fort Fairfield. In one count, the plaintiff
alleged the want of a fence on the line of the location of the
defendant's railroad across the plaintiff's land: and it was a
material quPstion at the trial, whether the defendant company
was bound to maintain a fence there. The jury returned a
verdict for the plaintiff.
The place was in a thickly-settled part of the village of Fort
Fairfield, where the railroad runs along for some distance
between and parallel ,vith .Main street and Aroostook river.
The distanee from the strC'et to the river is about nine rods, and
from the street to the railroad track is about six rods. The
plaintiff's lot extended from the street to the river, subject to
the location of the defendant's railroad across the lot. The lot
from the street to the railroad track was forty-six feet wide
between the side lines. The track of the railroad was sevcra l
feet above the natural surface of the land. The lot was not
inclosed on either side, and no part of it wat:l cultivated as a
garden or farm, hut was H village residence-lot occupied by the
plaintiff with dwelling-house and appurtenances, including a
barn on that part hebveen the street and the railroad. The
barn, under which the plaintiff's swine were kept, was eight feet
from one side line of the lot, and two feet from the othe1·.
One corner of the barn was seven feet, and the other corner
ten feet, from the nearest rail of the track.
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There were other similar uninclosed resi<lence lots, with
similar buildings on the same side of the street, above and
below the plaintiff's lot. The railroad crossed these other lots.
There were also several ways or paths in the near neighborhood
leading from the street to the railroad track and, about ten rods
above the plaintiff's lot, was a cross-street crossing the railroad
and the river.
The section foreman of defendant testified that he notified the
plaintiff at the time of building the barn, that it was within the
railroad location. The foreman also testified that a fence across
the plaintiff's lot would impede the operation of snow-plows
in clearing the track.
The swine were found by the jury to have passed directly
from the barn across the line of the milroad location to the track.
Upon the foregoiug evidence, the presiding justice ruled, as
matter of law, that the plnintiff's land between the street and the
railroad \Vas ~, improved land" within the meaning of the statute,
and that the defendant company was hound to maintain a fence
ac 1.·oss it, upon the fo1e of the location. To this ruling the
defondant seasonably excepted. The verdict being for the plaintiff the defendant took exceptions.
J. B. Trafton and H. TV. Trafton, for plaintiff.

Louis 0. Stearns, for defendant.
Railroads are not responsible for damages to domestic animals
arising from want of a fence at points which do not admit of
being properly fenced. 1 Redf. Rys. p ..515; Tol. & Wabash
Ry Co. v. Daniels, 21 Ind. 256; I. P. & 0. Ry. On. v. Truitt,
24 Ind. rn2; Ill. Cent. Ry. Co. v. Williams, 27 Ill. 48;
Perkins v. Eri.~t. R. R. Co. 20 Maine, 307.
The statute cannot require an impracticability. There must
he exceptions to its application, if its application would prevent
the proper and convenient discharge of the railway's public
obligations and the e~ercise of its chartered and legal rights.
It cannot be required to fence out the public, to serve which
is the purpose nnd object of its creation. Its depot grounds
and sidings cannot be fenced and yet the statute contains no
VOL. LXXXVII.
20
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exceptions as to them. It cannot be required to fence so as to
impede the running of trains.
If the plaintiff's land be considered improved within the
statute's meaning, it must fall within the exception, if there be
an exception, because fencing against it would have been useless,
for defendant could not fence across the highway and different
roads and passageways contiguous to it, because it would have
interfered with the discharge of defendant's functions as appears
from the testimony of a witness that the fence would impede
the running of a snow-plow necessary to clear the track of
• winters' snows.
SITTING:
STROUT,

PETERS,

C. J.,

FOSTER, ,vmTEHOUSE, ,,.,..!SWELL,

,T,T.

FosTER, J.
The statute (R. S., c. 51, § 3G,) is explicit,
requiring railroad corporations to make legal and sufficient
fences, and to maintain and keep them in good repair, along
the line of their location, where the road passes through
Hi nclosed or improved land."
The only question presented by the exceptions is whether the
plnintiff\; land between the street and the railroad is ' 1 improved
land" within the meaning of the statute. If it is, the defendant
is hound to fence it, and the defense fails. Norris v. Androscoggin R. R. Oo. 3~ Maine, 273.
The plaintiff's house lot is situated in the thickly-settled part
of the village of Fort Fairfield where the railroad runs almig
between and parallel with Main street and the river, and in the
rear of the plaintiff's buildings. The lot is forty-six feet wide
on the street, and extends back to the river, a distance of about
nine rods. The lot was not inclosed on either side, and no
part of it cultivated as a gnnlen, but was a village residence-lot
occupied by the plaintiff with dwelling-house and. appurtenances,
and a barn on that part between the street and the railroad.
The barn under which the plaintiff's swine were kept, and for
the killing which this action was brought, was eight feet from
one side line of the lot, and two feet from the other. A portion
of the barn, as the case discloses, was within the railroad
location.
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e have no doubt that this was '' improved land" within the
meaning of the statute.
''Improved'' is not a technical word having a precise legal
meaning, when applied to real estate, but may mean land that
is occupied. Bouvier, ,. Improve." As genem11y understood,
'' improved land" is that which is occupied, or made better by
care or cultivation, or which 1s employed for advantage.
\Vebster, II Improve." lFilder v. M. a. R.R. Co. 65 Maine,.
332, 339.
Land uninclosed and used as a mill-yard was held, in the case
last cited, to he '' jmproverl land." .Afcn·tiori, the land in question, appurtenant to a dwelling-house and ham, is improved land
within the meaning of the statute.
Exceptions overruled.

THOMAS JENNESS, anrl another, vs. J. HENRY "\VHARFF,,
CITY OF BANGOR, Trustee, and F. 0. BEAL, Claimant.
Penobscot.

Opinion, March 15, 1895.

Trustee Process. Order. Attachment. Assignment. R. S., c. 8'2•, § 10.
A trustee process is in substance an equitable proceeding for the settlement.
of the ownership of a fund, especially when a claimant appears al'l.d' becomes.
a party to the proceeding, although arising in an action at law.
The principal defendant gave an order of the following tenor to the claimant
in this trustee suit: "Bangor, June 29, 1893. City Treasurer of Bangor,
Maine. Please pay to F. 0. Beal $73 and charge the same to my account. J.
Henry Wharff." This order was carried directly to the city treasurer who was
asked if he would accept it. The treasurer replied that he would when it
was allowed by the city government. Subsequently this suit was brought.
The disclosure of the city treasurer shows that he delivered the order to the
claimant after the commencement of this suit, and the clay after it was allowed by the city council; and at that time he wrote upon the hack thereof
the following acceptance: " Bangor, August 9, 1893. Accepted for balance
of money clue on the within order after paying the amount of trustee• suit in
favor of T. Jenness & Son."
Held; that the fund belonged to the claimant by the order and acceptance, as
against a subsequent attaching creditor.

ON EXCEPTIONS.
The case is stated in the opinion.
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A. J . .111errill, for plaintiffs.
There was no written acceptance. R. S., c. 32, § 10.
An unaccepted bill or draft payable generally, and not drawn
upon a particular fund, is not a valid assignment of the fund,
and creates no liability upon the drawee and no lien in favor of
ihe payee. Am. and Eng. Ency. of Law. (Assign.) An unaccepted order for part of a fund alleged to be due the drawer
does not operate as a legal or equitable transfer of the amount
therein called for, nor does it constitute a lien on such fund, and
hence it is unavailing against a subsequent garnishment of the
fund by a creditor of the drawer. JWissouri Pacific R. R. Go.
v. Wright, 38 Mo. 142; Am. & Eng. Ency. of Law. (Orders.)
To constitute an assignment the order must be drawn upon a
partjcular fund. It is not enough that it is dra\vn upon a debtor
by a creditor in general terms. Exchange Bank v. 1.11.cLoon,
73 Maine, 511; Gibson v. Cooke, 20 Pick. 15; Kingman v.
Perkins, 105 Mass. 111; Wkitney v. Eliot Nat. Bank, 137
Mass. 351; Hall v. Flanders, 83 Maine, 243.
A general order cannot operate as an assignment. Even a
check drawn against a fund deposited in a bank is not deemed
an assignment in an action at law. Hall v. Flanders, 83 Maine,
243, and.cases cited.
In order to constitute an assignment, the particular fund from
which the order is to be paid, must be specified. If the order
is general in form, it will not make it an assignment that there
was hut one fund in hands of debtor, or that there were circumstances showing intent to charge that fund. Story's Equity
Juris. § 1047, note (a); Hatter v. Ellwanger, 4 Lans. (N. Y.)
8 ; Lunt v. Bank of .N. America, 49 Barb. 221.
The burden rests upon the claimant to estabfod1 his claim.
Thompson v. Reed, 77 Maine, 425; Haynes v. Tlwmp.son, 80
Maine, 128.
I-I. L. Mitchell, for claimant.
SrrTING: PETERS,
'\\TISWELL, STROUT,

C. J.,
JJ.

EM1<JRY,

FosTER,

WHITEHOUSE,
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Fosnm, J. This is a trustee E-uit. The real question is
whether the funds <fo,closed belong to the claimant, who has
become a party to the suit for the purpose of nsserting his claim,
or to the plaintiff who has attached them in the hands of the
trustee. Our conciusion is that they belong to the claimant.
While it is true that the burden rests upon the claimant to establish hi~ claim to the funds, and that the assertion of his daim
is an equitable interference to defeat a right which the plaintiff
might othenrise have, yet as between these parties we think the
claimant is entitled to the funds upon legal as well as upon
equitable grounds.
The city of Bangor, the trustee, owed the principal defendant
for services, the sum of seventy-two dollars. After the services
had been performed, the defendant went to the claimant and stated
that he was in need of money, and req nested him to let him
have the money for his bill against the city. Thereupon the
claim:rnt let him have seventy-three do11ars, and, as he says,
,~ bought the claim against this city," receiving from the defendant the following order :
'' Bangor, June 2!J, 1893.
City Treasurer of Bnngor, .Maine.
Please pay F. 0. Beal seventy-three dollars and charge the
same to my account.
,J. Henry Wharff."
The claimant carried this order directly to the city treasurer
The
treasurer took it, read it nnd said he would, and would pay it
when it was nllowed by the city government.
Subsequently this suit was brought, and the money hm; not
been paid.
The treasurer in his disclosure agrees in reference to the material facts with the claimant, but says in addition that he
delivered the order to Mr. Beal after the commencement of this
suit, and the day nftr.r it was allowed by the city council, and
at that time wrote his acceptance upon the order in these word~:
"Bangor, August 9, 1893. Accepted for balance of money due
on the within order after paying the amount of trustee suit in
favor of T. Jenness & Son."

and handed it to him and aske<l him if he would accept it.
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This suit is not against the treasurer, or the city, as acceptor
of the order, and therefore the rule in relation to what is necessary in order to charge one as an acceptor of a draft, or written
order, as stated in IIall v. Flanders, 83 Maine, 242, does not
apply. The suit is in substance an equitable proceeding for the
settlement of the ownen,hip of a fund, especially since a claimant to the fund has appeared and become party to the proceeding.
though arising in an action at law. lVlzite v. It-ilgore, 77
Maine, 571; Exchan,qe Ba11lc v. 11fcLoo,1, 73 Maine, 498. i i As
between the plaintiff and claimant, equitable considerations must
p1·evail so far as the nature of the process will admit." Hayne8
v. Thompson, 80 Maine, 12,5, 129.
It does not appear that the city was owing the defendant any
other bill. The order which the defendant gave to the claimant
was not for a portion, but really for a slight amount more than
was due him. It could relate to no other bill than that due from the
city to the defendant. The claimant paid full consideration for
the same, and at the same time took the order of the defendant
authorizing and directing the payment of the money to the
claimant. This may properly be regarded as a sufficient assignment of the fund; and when the claimant carried it und delivered
it to the treasurer he did all that was necessury to protect his
rights as against a subsequent attaching creditor.
Kin_qrnan
v. Perkins, 105 Mass. 111.
Exceptions overruled.
ELIZA

G. HAMLIN, and another, vs. CHARLES P. TREAT.
Piscataquis.

Opinion March 15, 1895.

Exceptions. Charge to ,Jury. Expression of opinion. R. S., c. 82, § 83.
A bill of exceptions. comprising five printed pages, and embracing more than
one-half the entire charge of the presiding justice, is irregular, and will not
be sanctioned by this court.
Nor is it any infringement of the statute (R. S., c. 82, § 83) which prohibits
the expression of opinion by the presiding justice upon issues of fact, because
he calls the attention of the jury to the different positions and contentions
of the parties.
It is proper for him to state, analyze, compare and explain the evidence in a
case.

ON EXCEPTIONS.
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This ·was an action of assumpsit upon account annexed to
recover $890.60, alleged to be the aggregate of certain bills for
boarding certain railroad men, and certain supplies delivered
the same men, while boarding and working upon the railroad.
The plaintiffs claimed that the defendant came to the tent or
camp of the plaintiffs and made there with the plaintiffs an express contract that the plaintiffs should fumish board and
supplies to men working for certain contractors, called Tucker
Brothers, and keep certain accounts or records of said board
and supplies., and he, the defendant, would pay the amount so
furnished. The defendant denied the contract. The plea \Vas
the general issue and a brief statement, pleading the statute of
frauds. The verdict was for the plaintiff:-; for the full amount
claimed.
The presiding justice, be~ide other im;tructions to the jury,
gave instructions and rulings, which the defendant claims were
expressions of opinion.
The view taken by the law conrt renders a full report of
the exceptions unnecessary. A few sentences are, however,
imhjoined.
''Now, both sides rely upon circumstances which, they contend
corroborate the positions respectively taken hy the one side
and the other."
'' The plaintiffs say : 'There are certain circumstances that
corroborate us, leading you to believe that our main statement::,
are true.' On the other hand, the defendanh; say that the circumstances must show you that the main statements are not
true. I shall not go minutely into these specifications, hut
shall allude to several salient things most relied upon, and I
will reverse the order. I will speak of the contentions of the
defense first, as perhaps corning in more naturally 111 the
argumentation.
The defense contends, in the first place, that the idea of such
a bargain as the plaintiff.-s claim and rely upon is inconsistent
with the situation of thP, parties, and the ::.-;ituation of things at
the time when it was alleged that this contract was verbally
entered into. It is contended by the defense that these plaintiffs when they went upon the ground, when they arranged for
i~
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their structures and conveniences for hoarding-house keeping,
had no know ledge that the defendant was coming there upon the
ground; that they were there not communicating with him in
the first place, hut with the sub-contractors un<ler the defendant,
the Tucker Brothers; and that the plaintiffs went there with the
idea of boarding men for the Tucker Brothers, who were to have
a contract with the defendant, entertained for a time even
before the contract was signed.
11
And the defen:::-e thinks there is more force in this thing from
the fact that the plaintiffs were related to one of the subcontradors, and that the plaintiffs must have gone there with
diflerent expectations than to secure a contract with the defendant, or to attempt to hold him for these hills.
11
In answer to that, the position of the plaintiff-, is,-if not by
themselves so said, by their counsel argued,-that they went
there under general expectations, under hope of expectations,
under some uncertainties, seeking to make the uncertainties
certain, and ,vhen the defendant appeared there they struck a
contract with him in clear terms; and, though there could be
no question from that time omvard under that promise and contract, there might be a question as to how far the defendant would
he liable for bills, already made, for credits already given, for
boarding already had. But it does not ·occur on this hill,
because that would be applicable to ~July and this hill is only for
August. Still the condition of things there and the situation of
the parties are serviceable, as to the conduct and situation of the
parties, in what you believe finally occurred and took place.
11
Now, the defense says it is unnatural and inconsistent, in
the condition of things, to believe that this alleged contract was
made. That is, that the position of things there is an argument
against it, and the plaintiffa argued that it is not, and that if
there is any force in that fact, it is fully overpowered by the
strong testimony of the witnesses on the direct question of the
contract between the parties. The plaintiff.-; rely upon the fact
that the defendant through his paymaster and private clerk or
secretary, pai(l the ,July bill or bills to the plaintiffs, arguing
that you may infer that if they were to pay or even did pay
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the ,July hills, that they were to pay and should pay the August
hills. But the defense turns the same circumstances, as they
contend, to their account even more strongly than the plaintiffs
assert it in their behalf, in this way. They say: ivVe paid the
bills to you ,-the July bills,-but we pa id it on an order or orders
from the Tucker Brothers. "\Ve did not pay it to you because we
owed it to you, but we paid it because the Tucker Brothers, for
whom you were really boarding these men, upon written order.-.
requested us to do so,' the defendant presenting two orders with
her indorsements being on the back of the instruments then in
the possession of the defendant. who filed them away. Now, the
defense says: i You can see hy this the logical meaning of this
transaction, that these women were supplying this board to the
men for the Tucker Brothers, expecting the Tucker Brothers to
pay; giving the credit to the Tucker Brothers, but with the
hope of, and expecting to get their pay from us in our paying
the Tucker Brothers.' But the plaintiffs, on the other hand,
contend that that was a mere piece of machinery got up by the
defendants themselves, to keep satisfactory records of the transaction between the defendant and the Tucker Brothers, and
that it cannot he regarded as an admi::,sion or confes::,ion on the
part of the plaintiffs in the direction as contended by the defense.
In fort herance of that view, they rely upon the evidence of the
witnesses, that there was n--'ally a receipt taken directly to the
defendant from these plaintiffs. The defendant knows nothing
ahout it, and the other witness, hi::, paymaster, says he knew
nothing about it and he took no such receipt; but, the plaintiff
say8 he did, and counsel for the plaintiff relies upon the evidence
about it and contends that the circumstance does not amount to
much, and whatever it nmotrntE< to, it has not force enough to
stand np against the direct evidence in the case.
~~ Now, the defense, in their arguments to you, contend that
the defendant had no motive to make this contract with the
plaintiffs; that there was no purpose and object in his doing so ;
that there ,vas no reason why he shouhl do so, because his contract was with his sub-contractors. H<:'- was to pay them so much
money for so much work and it would not be material to him
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and it would not he reasonable to expect him to make any
promise to pay the bills contracted by such sub-contractors.
Give that such force as it strikes upon your minds."

Hen1'y Hudson, for plaintiffi,.
111. W. McIntosh and Im 0. I-Iersey, for defendant.
Counsel cited: R. S., c. &2, § 83 ; Clough v. Whitcomb, 105
Mass. 482; Dodge v. Emen~on, 131 Mass. 4G7.
The only question properly to be submitted to the jury was
the question whether or not there was an original promise and
undertaking on the part of the defendant to pay the claim of the
plaintiffs.
If the jury ·found that there was not an original promise on
the part of the defendant, that would he the end of the plaintiffs'
case, an<l the jury should have heen so instructed.
If the jury found that there was an original promise, then tl10
defendant must pay the plaintiffs and that sum so paid could
not be recovered from the Tucker Brothers, as it would not be
an indebtedness growing out of the contract. Tucker Brothers
not being liable for the board and supply bill, the defendant,
Treat, could not make the Tucker Brothers pay the bill to him
if he paid the hill to the plaintiffs, and the jury should have
been so instructed.
Tucker Brothers were sub-contractors of the defendant and
not defendant's agents. The defendant under his contract with
Tucker Brothers never undertook to pay the entire labor bm or
any part of it; his contract with Tucker Brothers was to pay
them a certain sum of money for certain work performed and
not a single laborer could maintain an action for his lubor
against the defendant.
Neither under any other right did defendant undertake to pay
the labor of the men hired by Tucker Brothers, and there is no
evidence in the case that he so made himself liable at any time.
By paying the claim of the plaintiff'."5 without an order from
Tucker Brothers the defendant would not have Jess to pay
Tucker Brothers. as Tucker Brothers were not liable for the
board of the men; and they being not liable the defendant could
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not recover the amount paid plaintiffs from Tucker Brothers, as
it was not an indebtedness growing out of contract.
The jury must have understood from the rulings, instructions and opinions of the presiding judge as set forth in the bill
of exceptions, that the defendant was liable to pay the wages of
the men ; that he had undertaken to pay the entire labor bill;
that by paying the claim of the plaintiffs he would be paying his
own indebtedness; that he had received the benefit of all the
labor, of all the board and supplies furnished hy the plaintiffs
and that having had the benefit, he should pay. Such instructions, rulings and opinions vvere a wrong to the defendant.
S1TTING: EMERY, FosTER, ,vH1TEHousE, vV1swELL, STnouT,

JJ.
FosTER, ,J. The defendant presents a general bill of exceptions, comprising five printed pages, and embracing more than
one half the entire charge, and claims that there was an expression
of opinion by the presiding justice upon issues of fact in violation
of R. S., c. 82, § 83.
This is the only point raised by the exceptions.
It is unnecessary to say thnt this method of spreading out a
whole charge, or even to the extent as disclosed in this case, is
not countenanced by the court, and were we to consider the
exceptions in reference to this mode of practice they would fall
within that chtss of cases which characterize such a bill of
exceptions as irregular. Harrirnan v. San,qer, 67 Maine, 442,
445; Webber v. Dunn, 71 Maine, 331, 339; ~Iackintosh v.
Bartlett, 67 Maine, 130; 1-WcKown v. Powers, 86 Maine, 291.
But passing over the irregularity of the exceptions, there is
nothing contained in the charge of the presiding justice that
infringes upon the statute in question. The justice ca1led the
attention of the jmy to the different positions and contentions
of the parties, as it was his duty to do; hut that he expressed,
or even intimated, any opinion in relation to the facts or issues
involved, has no foundation in fact. He might properly state,
analyze, compare and explain the evidence, and there is nothing
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which shows that he <lid more than that. This court in recent
decisions has had occasion to define the ]imits of the official power
and duty of the judge presiding in cal1ing the attention of the
jury to the evidence before them, and in analyzing, comparing
and explaining it. State v. Day, 79 Maine, 120, 124; York
v. Maine Centrnl Railroad Oo. 84 lVlaine, 117, 128.
Exceptions overruled.

SPRAGUE ADAMS, and others, vs. ISAAC CLAPP.
Piscataquis.

Opinion March 15, 1895.

'
Real Action. Disseizin. Adverse Use.
R. 8., c. 105, § 10.
The ohject of the statute in relation to what may be considered sufficient evidence of disseizin (H. S., c. 105, § 10) was to modify the strict rules of the
common law in relation to disseizin, or such exclusive and adverse possession
of lands as to bar or limit the right of the true owner thereof to recover them,
by dispensing with the necessity of fences or other obstructions, and rendering possession and occupancy sufficient evidence of an adverse intent of a
party holding it, in the absence of other testimony controlling its true nature
if the possession, occupation and improvement are open, notorious, and comporting with the ordinary management of a farm, "although that part of
the same which composes the wood-land, belonging to such farm and used
herewith as a woo(l-lot, is not so inclosecl. ''
The final clause of this statute was intended to apply to a case where the disseizor is occupying and using a wood-lot in connection with land on a farm
which he is also occupying and using adversely.
It was not intended to apply to a case where a person enters upon land of
which he holds title, and all his visible acts of ownership are clone upon that
land, and thereby acquire title to a tract of wood-land, although it may lie
contiguous to such land.
It must be a part of the farm adversely occupied in order for the statute to
apply.
ON MOTION AND EXCEPTIONS.

This was a real action to recover a smuII piece of land situate
on the western shore of Schoodic Jake in Piscataquis county.
The plaintiffs derived their title from the Commonwealth of
l\fassachusetts through me.me conveyances. The locus is a part
of township four, range eight, north of
aJdo patent. The
defendant claimed title_, by adverse possession.

,v
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The jury returned a verdict for the defendant, and the
plaintiffs filed a general motion for a new trial and also took
exceptions to a part of the charge given to the jury by the
presiding justice.
The material facts will be found in the opinion. The law
court did not consider the motion, and arguments of counsel on
the motion are, for that reason, omitted.

Henry Hudson and C . .A.. Bailey, for plaintiffs.
J. B. Peaks and JJ!f. W. McIntosh, for defendant.
When Howard took this deed running to the shore of the
lake, and went into possession of that portion west of the town
line. it could not be construed as adverse possession of that
portion east of the town line, owned by other parties. But if
he occupied any portion of the part east of the town line, that
occupation would be construed as occupation of all that portion
east of the town line, embraced in the deed.
And the jury have found under the irn,truction of the court,
that Hmvard occupied this piece of land east of the town line,
and between that .and the lake, for more than twenty years, as
a part of his farm, or as a wood lot connected with the farm.
The evidence was for the jury, and the court will not set aside
a verdict in favor of adverse possession, where there was
evidence on both sides to be su hmitted to the jury.
The court held in Oti's v. Moulton, 20 Maine, 205, that it
was not necessary that he should be occupying the whole farm
adversely, if he owned it all except this small strip, and he
occupied that adversely because he was occupying it as a part of
the farm which he owned.
If a man can occupy adversely, a two-rod strip of land on the
back end of his farm, which he does not own, and connected
with the farm which he does own, so as to obtain a title to the
two-rod strip, as was held in Otis v. J.lfoulton, why can he not
occupy adversely. a two-rod strip of wood-land, connected with
a wood-lot which he does own and occupy, connected with his
farms?
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The case at bar is the same in all its aspects as the case of
Otis v . .1_7lfoulton. In each case the party with a recorded title
was occupying land outside of the limits of the township, under
a deed from the grantor who owned a towm;hip, and had conveyed land beyond the limits.
And in both cases the parties were occupying the land outside
of the limits of the t°'vnship hy adverse possession. And the
only possible difference in the two cases is that, in the case at
bar, the defendant was occupying adversely a portion of the
wood-lot connected with the farm ; and in Otis v . .~Moulton, it is
asimrned that the defendant was occupying a portion of the
cultivated land.
Howard's deed of land went to the shore of the lake ; and
there are cases which hold that where a man enters into possession
of a parcel of land, under a recorded deed, and occupies any
portion of the land described in the deed, that occupation is
evidence of disseiziu of al] the land described in the deed.
Props. &c. v. Laboree, 2 Maine, 28G; Pox~croft v. Eames, 29
Maine, 128; Putnmn School v. Fisher, 34 Maine, 172.
SITTING: EMERY, FOSTER, ,vHITEHOGSE, WISWELL, STROUT,

,TJ.

J.

Fifty years ago, a predecessor in title to the
defenchrnt purchased a tract of land containing about sixty acres,
described as lying in the town of Brmvnville, in the county of
Piscataquis, and bounded on the east by the shore of Schoodic
Lake. Instead of the east line of Brownville being on the shore
of the lake, it was in fact three or four rods wm;t of the shore of
Schoodic Lake, thereby leaving a strip of land along the westerly shore about three rods in width by eighteen in length, lying in
another township. That is the t-,ubject of this controversy.
The title to this small strip was not in the grantor at the time
of the conveyance, and consequently did not pass to the defendant's predecessor although embraced within the boundaries of
his deed.
The plaintiff:; have a record title to this strip of land which is
described in their writ, and lying between the east line of the
FosTER,
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town of Brownville and the shore of the Jake. The defendant
has a record title to all of the sixty acre purchase which lies
within the town of Brownville.
The defendant claims title to the strip in controven;:y by
disseizin.
The jury found for the defendant, and the case comes to this
court on exceptions and a motion to set aside the verdict.
For a clearer understanding of the position which the parties
assume upon the questions involved, it may he stated in general
terms, that Daniel Howard, whom we have mentioned as the
defendant's predecessor in title, cleared and cultivated the
westerly half part of this sixty acre purchase, and built a barn
on the west side of the lot which was occupied by him while he
lived in Brownville, and that he built a log house on the same
side of the lot and lived in it for some yeartl, and after that in a
house built on a lot just ,vest of and adjacent to his lot; that the
cleared land, consisting of field and pasture, extended about one
half the distance from his west line to the shore of the lake;
then there was a strip of wood-land of about sixty to one hundred
rods in width between the cleared land and the town line of
Brownville; then adjoining that came the strip in controversy
of about three rods in width which was also woods.
At the trial, the plaintiffs contended that as the defendant's
predecessors in title occupied and were in pos~ession of the ]and
west of and adjacent to the piece of wood-land in dispute as
owners thereof under a good title. they could not acquire title
to a piece of wood-land by dh,seizin even by actual occupation of
cleared land and wood-land adjacent thereto, unless the land so
actually occupied was occupied adversely, and that§ 10, c. 105,
R. S., does not apply to this piece of land in question.
That statute reads thus: nTo constitute a disseizin, or such exclusive and adverse possest-:5ion of lands as to bar or limit the
right of the true owner thereof to recover them, such lands need
not he surrounded with fences or rendered inaccessible by water;
but it is sufficent, if the possession, occupation, and improvement are open, notorious, and comporting with the ordinary
management of a farm; although that part of the same, which
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composes the wood-land belonging to such farm and used therewith as a wood-lot, is not so inclosed.~'
The court ruled otherwise than as claimed by the plaintiffs,
saying: ''If I should give the ruling which the plaintiff.~ desire,
it would take the case away from you, therefore I am going
to rule the other way, and I am going to say and rule that
the defendant, if the fads justify it, may come within the
principle of that exception read to you from the statute,
although he himself owned hh~ field, and owned his pasture, and owned wood-land in connection with it, providing
this land in dispute, being also a wood-lot, he also held and use<l,
occupied as a wood-lot, in connedion with his other property.
I am not sure, at all, that I am right in my ruling, hut you are to
take it and accept it as right."
"\Ve feel that, by this instruction, too brnad a construction was
given to the terms of a statute which was enacted for the purpose
of extending the doctrine of constructive disseizin by a disseizor
in possession without claim of title. vVe think that the final
clause of the section referred to was made and intended to apply
to a case where the disseizor was occupying and using a woodlot in connection with land or a farm which he was also
occupying and using adversely ; and that it was not intended to
apply to a case where a person enters upon land of which he
holds title, and all his visible acts of ownership are done upon
that land, and thereby acquire title to a traet of wood-land
although it may be contiguous to such land. It could not have
been the intention of this statute to extend the doctrine of constructive di.sseizin thus far so as to acquire title to wood-land, or
such as may be used as a wood-lot, unless it be a part of the
farm which is occupied and used adversely.
The language of
the statute is not to he extended beyond its plain and obvious
meaning. The object of this statute was to modify the strict
rules of the common law in relation to disseizin, or such exclusive and adverse possession of lands as to bar or limit the
right of the tme owner thereof to reeover them, by dispensing
with the necessity of fences, or other obstructions, and rendering possession and occupancy sufficient evi<lence of an adverse
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intent of the party holding it, (in the absence of other testimony
establishing its true nature) if the possession, occupation and
improvement are open, notorious, and comporting with the
ordinary management of a farm,~~ although that part of the smne,
which composes the woodland belongin_q to such Jann and u::,ed
therewith as a wood-lot, is not so inclosed."
"\,Vhile the statute in question in terms obviates the necessity
of fences, and provides what shall be deemed sufficient evidence
of the adverse intent of the party holding it, it also extends this
constructive disseizin or adverse character of the possession to
that part of the land or farm which is a ~~ part of the same" and
which ~1 composes the wood-land belonging to such farm and used
therewith as a wood-lot." So that if a person is occupying a
farm and in connection with it u wood-lot, used as such, although
not inclosed with fences, it being an appendage to the farm, the
benefit of this principle is extended to him.
But the statute does not, either in express terms or by implication, extend this doctrine of constructive disseizin to wood-land
unless it is a part of the farm thus adversely occupied and used
in connection with it as a wood-lot.
""\Vhere it is no part of the farm adversely occupied,- where
the title to the farm is in the person occupying and in possession
of it,-then, although such wood-land may lie contiguous to it, in
order to acquire title to such wood-land, there must be such
actual use nnd occupation of it, and of such unequivocal character, as will reasonably indicate to the mvner visiting the premises
during the statutory period, that instead of such use and
occupation suggesting only occasional trespasi;es, they unmistakably indicate an asserted exclusive appropriation and
ownership. The acts must be such as to leave no reason to
inquire ahout intention, so notorious that the owner may be
presumed to have knowledge that the occupancy is adverse.
This is the common-law doctrine in relation to disseizin as.
settled by numerous decisions. Worcester v. Lo1·d, 56 Maine,
2G5, 269; Roberts v. Riclzard8, 84 Maine, 1, 10; 1Worse v.
JVilliams, G2 Maine, 446; Tilton v. Hunter, 24 Maine, 29, 32;
Prop. Ken. Purchase v. Laboree, 2 Maine, 275,286, 287, 288.
VOL. LXXXVII.
21

322

[87

MCKENZIE V. REDMAN.

The law does not to undertake to determine what particular
acts of occupation are necessary in order to acquire a title by
adverse possession. Eastern R. R. v. Allen, 135 Mass. 13,
IG. Every case must be decided h,r its own peculiar circumstances.
This land in controversy was wild and uncultivated, and
although it lay contiguous to the defendant's farm, it was not a
11
part of the same."
The error in the ruling consisted in applying the statute
where the common-law doctrine of adverse possession should
have been given. The jury might well find that there had been
a possession sufficient to vest a title in the defendant, and his
predecessors in title, under the statute, while insufficient by the
doctrine of the common law. See Bmckett v. Persons Unknown,
53 Maine, 228, 232; Prop. I1en. Pw·. v. Laboree. supra.
As this question becomes vital to the decision of the case, it
is unnecessary to consider the other positions of counsel, or the
motion to set aside the verdict.
Exceptions sustained.

CoLIN McKENZIE

Hancock.

vs.

,JOHN

B.

REDMAN.

Opinion March 15, 1895.

Insolvent. Exemptions. Waiver. Estoppel.
Where an insolvent debtor pointed out to the assignee two wagons as a part
of his estate and refused upon request of his assignee to select which one he
would retain, but claimed to be entitled to both, and the assig~ee relied
upon his acts and representations, and from them understood that the two
wagons were the property of the estate, and thereupon took the wagon in
suit, leaving the other as exempt, then the debtor would be estopped by his
acts and representations from maintaining a suit for the wagon taken by the
assignee.

ON

MOTION.

The case appears in the opinion.

Hale and HamHn, for plaintiff.
A. W. King, for defendant.
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C. J., FOSTER, WHITEHOUSE, STROUT, JJ.
JJ., being interested, did not sit.

WISWELL,

FosTER, J.
Replevin by an insolvent against his assignee
for a double two-horse team wagon. The wagon was owned by
the plaintiff when he went into insolvency. He claims it as.
exempt under the statute.
There was evidence tending to prove that the plaintiff had
two wagons and pointed both out to the as~ignee as belonging
to him. The assignee testified that he told the plaintiff he could
keep one, an<l requested him to make his selection, but that he
refused so to do, saying that he thought he was entitled to
both. On this point the evidence is conflicting, but the jury
by their verdict have found in accordance with the defendant's
position.
If the plaintiff pointed out these wagons to the assignee as a
part of his estate, as claimed in defense, and refused, upon
request by the assignee, to select which one he would retain,
but claimed to be entitled to both, and the assignee relietl upon
his acts and representations, and from them understood that the·
two wagons were the property of the estate, and thereupon took
the wagon in suit, leaving the other ns exempt, then the plaintiff
would be estopped by his acts and representations from maintaining this suit. The exemption provided by statute is for the·
benefit of the insolvent, and the right of election is in him ..
But if he would avail himself of this right, it is his duty to,
signify his election when requested by the assignee so to do;
otherwise he will be deemed to have waived his right, and the
law through the acts of the assignee, makes it for him. A
party may waive a statute made for his benefit. It is analogous
in principle to cases where there has been an attachment of
property which a debtor has a right to claim as exempt, but
which, either by his consent or a waiver of his privilege, he has
allowed to be applied to the payment of his debts.
This principle is fully illustrated in the following cases, a
reference to which is all that is necessary: Smith v. Chadwick,
51 Maine, 515; Smith v. Morr'tll, 56 Maine 566; Colson v.
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Wilson, ,58 Maine, 416; Shwnway v. Rutter, 8 Pick. '147;
Dow v. Cheney, 103 Mass. 181.
There was evidence upon which the jury were warranted in
the conclusion reached by them. They were the judges of the
facts, and we perceive no reason for disturbing the verdict.

Motion ove1'ruled.
THOMAS R. PHILLIPS, administrator,

vs.
PERLEY J. PHILLIPS, and another.
Hancock.

Opinion March 15, 1895.

Prom. Note. Payment. Funeral E:r.penses. R. S., c. 64, § 37.
Where suit is brought by an administrator upon a promis'sory note given to
the deceased intestate, and the defense set up is, that nothing is due upon
the note,- that sums of money had been paid amounting to more than the
note since the death of the intestate, under such circumstances that the
estate was liable to reimburse them,- a direction by the court for judgment
for the full amount of the note will not be sustained, if any one of the items
set up in defense should have been allowed in reduction of the note.
The law pledges the credit of the estate of the deceased for a decent burial
immediately after the decease, and for such reasonable sums as may be
necessary for that purpose, even though such expenses may have been incurred after the death and before the appointment of an administrator.

ON EXCEPTIONS.
The case appears in the opinion.

A. W. King, for plaintiff.
F. L. Mason, for defendants.
SITTING: PETERS, C. J., FosTI..rn, WHITEHOUSE, STROUT, JJ.
FosTER, J. Suit by an administrator on a promissory note
for two hundred dollars, dated November 21, 1889, signed by
the defendants and running to the plaintiff's intestate.
The defense claimed there was nothing due upon the note that certain sums of money, amounting to two hundred and eightyseven dollars, had been paid since the death of the intestate
under such circumstances that the estate was liable to reimburse
them therefor.
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At the conclusion of the evidence, the presiding justice ruled
that the evidence for the defendants did not establish a defense,
and directed a verdict for the amount of the note.
If there was any one of the items for which the defendants
were legally entitled to be reimbursed, the ruling cannot be
sustained.
Most of the items going to make up the two hundred and eightyseven dollars ·were never paid, or if paid, were paid since the
appointment of the plaintiff as administrator, and therefore, in
the absence of any request on the part of the plaintiff for such
payment, cannot be allowed in reduction of the note in suit.
But we think the item of nineteen dollars paid to Arno Hooper
for grave, singers, box for casket, and six dollars paid to
Edward Saunders for carrying the corpse to Dedham for interment, must be regarded as a legal and just claim against the
estate, and therefore should have been allowed upon the note.
The evidence shows that they were paid before the appointment
of an administrator, and that they vrnre part of the necessary
funeral expenses of plaintiff's intestate. The necessity of a
decent burial arises immediatdy aner the decease, and the law,
both ancient and modern, pledges the credit of the estate for
the payment of such rf'asonable sums as may be necessary for
that purpose, even though such expenses may have been incurred
after the death and before the appointment of an administrator.
R. S., c. 64, § 37; Hapgood v. Houghton, 10 Pick. 154; Adams
v. Butts, 16 Pick. 343; Sweeney v. Muldoon, 139 Mass. 304;
Trueman v. Tilden, 6 N. H. 201; Roge1·s v. Price, 3 Young &
;Jervis (Exch.), 28; 3 Wm. Ex. *178H; Tobey v. Miller, 54
Maine, 480, 482.
None of the other items can be allowed upon the note.
If the plaintiff will remit the amount of the two items
mentioned, amounting to twenty-five dollars with interest from
the death of his intestate, the verdict is to stand for the remainder,
othenvise the exceptions must be sustained.
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FRANK

C.

ALLEN V8. BOSTON AND MAINE RAILROAD.

York.

Opinion March

rn,

1895.

Railroads. Fences. R. S., c. 51, §36.
The obligation imposed by R. S., c. 51, § 36, upon a railroad company to fence
its road, where it passes through certain lands, is limited to the owners of
sueh animals as are rightfully upon such lands.
When a horse has escaped from its owner's inclosure and control, and has
then run at large through the streets, and into a public park, it is not rightfully in the park, even though its owner exercised great care to prevent the
escape.
ON REPORT.

The case is stated in the opinion.

J. 0. Bradbury, for plaintiff.
G. C. Yeaton for defendant.
SITTING: WALTON, EMERY, HASKELL,
WELL,

WHITEHOUSE, WIS-

,JJ.

EMERY, J.
The Boston and Maine Railroad, in passing
through the city of Saco, passes through a public park, called
Pepperell Park. The plaintiff had a horse harnessed to a wagon
and standing in his door yard in Saco. While he was putting
some articles in the wagon, the horse suddenly started, and,
escaping from control, ran out of the yard into the public street,
then along the street and from the street into Pepperell Park,
then through the park to the railroad track, and then several
hundred feet along and upon the track until it came into fatal
colfo,ion with a locomotive running in the opposite direction.
The plaintiff contends that the railrond company is responsible for this collision. The only fault alleged, or sought to be
proved, against the company is that it did not fence out its
railroad from the park at the point where the horse passed from
the park to the track.
At the common law no person was 'obliged to maintain a fence
to keep other persons' animals from his premises, and was not
in legal fault if such animals came upon his premises. Every
person was obliged to keep continual guard over his own
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animals, by surrounding them with inclosures, or by having a
keeper with them when in public places. A railroad company
having purchased or condemned land upon which to construct
and maintain its track, was, at common law, under no more
obligation than any other person to fence such lands against
animals. It was the duty of the owners of animals to keep
them under control, and keep them off the railroad company's
land. Eames
Salem and Lowell Railroad Co. 98 Mass.
560; B. & A. R.R. Co. v. Briggs, 132 Mass. 24; Perkins v.
Railroad Co. 29 Maine, 307.
The plaintiff, however, invokes the statute, R. S., c. 51,
§ 36. That statute does not require the railroad company to
fence generally, but only in particular places, viz. : where the
railroad passes through i i inclosed or improved land, or woodlots belonging to a farm." The plaintiff contends that the
statute obligation to fence at those places extends to all mvners
of animals which may chance to be rightfully or wrongfully
upon such adjoining land. The railroad company contends that
the obligation is limited to the owners of animals rightfully
there, or there through the company's own fault.
Under our statute, and similar statutes, we find no decide,l
ca~e in ,vhich the owner of animals ·wrongfully upon the
adjoining land, without fault of the railroad company, was held
entitled to recover damages for their escape therefrom upon the
track. In Gilman v. B. & N. A. R. Co. 60 Maine, 235, the
animal was upon the adjoining land through the fault of the
railroad company. On the other hand there ure authorities to
, the contrary. In Pe1·kins v. Railroad Co. 29 Maine, 310, it
was said by the court, that if required to fence the entire track,
the railroad company would not be responsible for killing the
plaintiff's cow, if she were wrongfully upon the adjoining close.
In Eames v. Railroad Co. 98 Mass. 560, the plaintiff's sheep,
being wrongfully upon fand which the railroad was required hy
statute to fence, passed therefrom upon the railroad track
through a defect in the fe_nce, and were killed by a locomotive.
_ Held, that the plaintiff could not recover. In Ohaplin v. Sullivan Railroad Co. 39 N. H. 53, it ,vas held that the statute
obligation to fence against a hjghway is only against animals

,r.
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rightfully upon the highway. In Lm·d v. Wo'l'rnwood, 29
Maine, 282, it was held that the statute obligation upon adjoining proprietors to fence is only against animals rightfully upon
the adjoining close.
In this case, if the horse had kept to the public street until
it reached the railroad track, and had then turned direct from
the street n pon the track, ( assuming there was no statute
obligation upon the railroad company to fence out animals on
the street) it would be conceded that the railroad company was
not responsible for the accident. If the horse, instead of
running from the street across the park, had run through waste,
uninclosed land ( not being i i wood-lots attached to a farm"), to
and upon the track, the event could not he attributed to any
fault of the railroad company. It would be a reproach to the
law, if the duties of the railroad company were left to he measured and defined by the vagaries of an escaped, frightened horse,
for whm,e original escape or fright it was in no way responsible.
Assuming ( what it is not admitted nor decided) that Pepperell
Park is ii improved ]and" within the meaning of the statute, the
test of the railroad company's liability is whether the plaintiff's
horse was rightfully in the park. The plaintiff fails to show
that the horse was there rightfully. No statute or city ordinance
is cited permitting horses to be in the park. He suffered his
horse to escape out of his own inclosure, and to run at large
without a keeper in the public streets and parks. He urges in
extenuation that he exercised ordinary care in guarding the
horse, and that it escaped in spite of such care. But the
exercise of ordinary care was not the extent of hi::, duty. The
obligation of the owner of animals to keep them on his own
land, or within his control ( except where modified by statute),
is imperative. The question of care or negligence does not
arise in actions of trespass for injury done by escaped animals.
If the pluintiff'::, horse, after its escape to the street, had invaded
private grounds, such an invasion would have constituted a
trespass, for which the plaintiff would have been answerable,
however great his care. Its invasion of the park was not more
lawful.
Judgment fm· defendant.
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DAIUl~S

,T.

RAYMOND

Kennebec.

vs.

JOSEPH

B.

LOWE.

Opinion March 19, 1895.

Trial Justice. Appeal. Assumpsit. Case.
A.ssumpsit for money had and received will not lie against a trial justice, to
recover fine and costs paid to him upon a cledsion in a case where he had
jurisdiction of the person and offense, even if the justice wrongfully refused
to allow an appeal from his decision.

0N MOTION AND EXCEPTIONS.
The case appears in the opinion.
A. 11£. Goddarcl, for plaintiff.
P1·ed Ernery Beane, for defendant.
SrrTING: PETERS,
nousE, STROUT,

C. J., WALTON, FosTER,

HASKELL, vVn1TE-

J J.

STROUT, J-.
The plaintiff was arrested upon a warrant issued
hy defendant, a trial justice, for an assault and threatened breach
of the peace, and brought before the defendant for trial. As
such justice, defendant then had jurisdiction over that offense
and the person of the plaintiff. Upon the hearing, the judgment
was that plaintiff was guilty as charged in the complaint, and he
was ordered_ to recognize, ,vith suretieR, in the sum of one
hundred dollars to keep the peace for one year, and to pay the
costs of prosecution, taxed at thirteen dollars and seventy-six
cents, and stand committed till the costs were paid and the
recognizance furnished. This judgment and sentence were within
the jurisdiction of the justice. In all this proceeding the trial
justice was acting judicially, and he is protected from suit for
any injury resulting to plaintiff from any honest error of judgment. Walimnson v. Lacy, 86 Maine, 8H.
It appears that the plaintiff was arre~ted in the early morning,
and brought before the justice at about eight o'clock the same
morning. The plaintiff having no counsel or witnesses in attendance, asked time to consult counsel and obtain witnesses,
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which request was refused, and the trial proceeded. It is
claimed that the refusal was unreasonable and corrupt. The
magistrate should have granted reasonable time to the plaintiff
to prepare and make his defense, but the evidence fails to satisfy
m; that he acted wantonly or corruptly.
Apparently it wns an
honest error in judgment. The justice probably thought, that
as the main purpose of the proceeding was to require plaintiff
to recognize to keep the peace, no useful purpose would be
subserved by granting delay. No action lies for such error of
judgment.
After the decision, it appears that plaintiff claimed an appeal,
but he did not furnish sureties to perfect his appeal. He claim~
that this failure resulted from the refusal of the justice to give
him time, within twenty-four hours, to obtain sureties. Upon
this point the testimony is conflicting. It appears that plaintiff
did obtain from the bystanders imreties to keep the peace, hut
these sureties would not become such on the appeal, hut advised
plaintiff to pay the costs. The result was that plaintiff paid the
costs, and was released. He then brought this action of assurnpsit for money hnd and received, nnd claims to recover of defendant the money paid upon the judgment for costs.
He insists that the magistrate wrongfully and corruptly
refused to allow an appeal, and wrongfully and corruptly prevented an appeal by his refusal to allow the plaintiff reasonable
opportunity to obtain sureties to prosecute his appeal; that the
granting an appeal was a ministerial act and not judicial, and that
in consequence of such refusal, he paid the money under duress,
per rn:inas, the alternative being imprisonment; and that for
such wrongful ministerial acts, defendant js liable to suit.
It is true that the acts of a magistrate in a matter of appeal
are ministerial ; and it may be true, that if a magistrate wantonly
and corruptly refuses to allow an appeal, rightfully claimed and
seasonably offered to be perfected, or if he corruptly and
oppressively prevents the party from obtaining sureties, he may
be liable to a suit for damages; hut it by no means follows that
assumpsit for money had and received can be maintained for the
money paid to satisfy the judgment.
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The judgment was in behalf of the State. When paid, the
money, in the hands of the justice, was money of the State, and
in no sense belonged to the magistrate, or was held by him in
his personal character ; but it was in his hands as a State officer,
for which he was accountable to the State, and to no other party.
But if the plaintiff had perfected his appeal, so far as devolved
upon him, and the magistrate had corruptly refused to allow it,
or had corruptly and oppressively prevented the plaintiff from
obtaining sureties to prosecute his appeal, for the purpose of
coercing him to pay the judgment for costs, the plaintiff's
remedy ,vas by an action of tort for damages, and not in
asi-iumpsit for the money paid.
It is claimed that the tort may be waived, nnd assumpsit
maintained. Thi::; is true in cases of tortious taking of personal
property, which the tort-feasor ha8 converted into money; but
until conversion into money, assumpsit cannot be maintained.
This principle does not apply to damages for personal injuries.
The learned judge who tried this case, instructed the jury, in
substance, that if the defendant corruptly refused to allow
plaintiff opportunity to procure sureties to prosecute his appeal,
then he would be liable in this action for the amount of the costs
which he thus obliged the plaintiff to pay.
In the opinion of the court this instruction was erroneous. If
the facts were as claimed by plaintiff this action cannot be maintained, the remedy being in tort.
Exceptions sustained.
NATHAN A. KNOWLES vs. MADISON BEAN, and another.
Kennebec.

Opinion March 19, 1895.

Deed. Description.
A description in a deed, of '' all of a certain tract or parcel of land lying in
Belgrade, being part of lot numbered 192, being part of the southerly quarter,
supposed to be five acres, more or less, and all the land which I own to the
west of Clark's pond, so-called, being the same pond that James Katon dug
a drain to," conveys only that part of the southerly quarter of lot 192, which
lies in Belgrade, although the Belgrade line is some distance westerly of the
west line of Clark's pond and the grantor owned land between the Belgrade
line and Clark's pond, which was in another town.

ON REPORT.
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This was an action of trespass quore clausum., fregit for
entering land, to which the plaintiff claims title, situate partly
in the town of Belgrade and partly in Sidney, Kennebec county,
and there cutting down and carrying off a number of pine trees
thereon growing.
The defendants pleaded the general issue, and Madison Bean,
one of the defendants, in addition, by way of brief statement,
pleaded title in himself to the land on which said trees were
growing.
It was admitted by the plaintiff that the acts complained of,
as constituting the trespass, were committed on that portion of
the land claimed by the plaintiff which lies in Sidney and which
is so described in the writ.
On the other hand, it was admitted by the defendants that
they cut the trees upon that portion of the land described in the
writ, and claimed hy the plaintiff, which lies in the town of
Sidney; and they seek to justify their acts under claim of title
in Madison Bean ( one of the defendants ) to that portion of the
land described in the writ which lies in the town of Sidney.
The case is stated in the opinion.
A chalk plan showing the locus and surroundings is appen<led.

Anson M. Goddard, for plaintiff.
The plaintiff stands in shoes of Braley as grantee, and defendant in place of Crosby as grantor. The deed of Crosby to
Braley must he construed most strongly against the grantor and
against the defendant. It does not state that the land is wholly in
Belgrade, nor mention the town of Sidney, nor refer to the
town line, a monument. No intention is expressed to excJ ude
land in Sidney. Town line not intended as a boundary, its
location not then known. Call, in deed, names Clark's pond as
eastern boundary, which is inconsistent with town line being
intended. The failure to mention the fact that part of the land
is in Sidney will be treated as an omission or mistake. Tenney
v. Beard, 5 N. H. 58; Wilt v. Outler, 38 Mich. 189. Where
the calls are inconsistent, the construction favorable to grantee
will prevail. Po8te1· v. Poss, 77 Maine, 279; Vance v. Pore,
24 Cal. 435; Hall v. Gittings, 2 Har. & J. 112; Pipe1· v. True,
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36 Cal. 606; Bonney v. -1l!lille1·, 18 Iowa, 460; Nutting v.
Herbe1't, 35 N. H. 121; Miller v. Gher1'y, 3 Jones Eq. (N. C.)
24. The words ~r all land, &c., to the west of Clark's pond"
makes that pond a monument.
Counsel also cited: Tyle1· v. Fickett, 73 Maine, 410 ; Esty
v. Baker, 50 Maine, 325; If'nowles v. Toothaker, 58 Maine, 172;
Ames v. Ifilton, 70 Maine, 36; Pierce v. Faunce, 37 Maine, 63;
Williams v. Western R. R. 50 Wis. 71; Harlow v. Fisk, 12
Cush. 302; Friedman v. Nelson, 53 Cal. 589.
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The plaintiff has shown by a fair preponderance of evidence
that he owns and is entitled to hold to the southern extremity
of Pond No. 1, from which point it is immaterial by what course
the line is drawn to the south line of the lot, because even a due
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west course from the south extremity of the pond will give
plaintiff the land on which most if not quite all the disputed trees
were cut, and therefore entitles him to recover in this action.

Emery 0. Beane and Fred Emery Beane, for defendants.
SITTING: PETERS, C. J., WALTON, FOSTER, HASKELL, WHITEHOUSE' STROUT' J J.
STROUT, J. This is an action of trespass for cutting trees on
land claimed by plaintiff. Defendants admit the cutting, but
justify under claim of title to the land, where they were cut, in
Madison Bean, one of defendants. The disputed premises are
a part of lot numbered 192, lying partly in Belgrade and partly
in Sidney. After the testimony was all in, the presiding judge
ordered a nonsuit, and thereupon the parties reported the case
for the decision of the law court, with the agreement that if that
court should hold the order of nonsuit to be improper, judgment
should be rendered for plaintiff for eighty dollarti.
It appears that prior to February 2G, 1813, lot 192 had been
divided longitudinally, and on that day that William Crosby
owned the whole of the southerly quarter of the Jot. The line
between Belgrade and Sidney crossed the premities in a northeasterly and south-westerly direction, leaving about one-third in
Belgrade and about two-thirds in Sidney. There is a pond of
considerable size extending from a point some distance north of
the north line of lot 192, across the northerly half of the lot,
and about one-half across the quarter next northerly of the
Crosby quarter of the lot, the west shore of which lies approximately north and south, and being in Belgrade. The pond then
narrows and continues in a southeasterly direction across the
town line into Sidney, and approximately one-third across the
width of the Crosby quarter. This pond is called by some of
the witnesses Clark's pond, and by others Penny pond. Southerly of this narrmvecl extension of the large pond, is a small
pond, called hy some Wellman pond and by others Chamberlain
pond, connected with the large pond by an artificial ditch.
·wellman pond is mainly in Belgrade, but a ~mall part of it is
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in Sidney. The ditch between them is all in Sidney. The
cutting complained of was in Sidney, east of the ditch, and
westerly of the southeasterly end of the large pond.
Plaintiff derives his title through various rnesne conveyances
from William Crosby under his deed to Ephraim Braley, dated
February 2G, 1813. On January 15, 1815, William Cro1:by
conveyed to Pitt Dillingham, under whom defendant Bean claims,
all of the southerly quarter of lot 192 '' save and except a small
parcel off the west end of the same which I conveyed to Ephraim
Braley." It follows that plaintiff owns all of the southerly
quarter of the lot which Crosby conveyed to Braley, and
defendant Bean owns all of that quarter except what was
conveyed to Braley. The description in the Braley deed, under
which plaintiff claims, is "all of a certain tract or parcel of land
lying in Belgrade, being part lot numbered 192, being part
the southerly quarter, supposed to he five acres, more or less,
and all the land which I own to the west of Clark's pond,
so-called, being the same pond that ,James Katon dug a drain to."
Of the many rules suggested by courts for the construction of
deeds, the most important and controlling one, when it can be
satisfactorily applied, was well stated by LIBBEY, J., in Anzes
v. Jiilton, 70 Maine, 36: "The great rule for the interpretation
of written contracts is that the intention of the parties must
govern. This intention must he ascertained from the contract
itself, unless there is an ambiguity. . . . In ascertaining the
meaning of the parties as expressed in the contract, all of its
parts and clauses must be considered together, that it may he
seen how far one clause is explained, modified, limited or
controlled by the others."
Applying this rule to the deed from Crosby to Braley, very
little difficulty is experienced in ascertaining the intention of
the parties. Crosby knew his land was in the two towns of
Belgrade and Sidney, much the larger portion being in the
the latter town. He contemplated selling a small portion,
estimated to be about five acres, but which proves to be about
fifteen acres, from the west end of his land. His grant wai:l all
of a parcel of land lying in Belgrade. What follows in the
deed is matter of description and identification :-" being part of
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lot 192, being part the southerly quarter." The description
thus far clearly is limited to that part of the lot which is in
Belgrade. The concluding sentence, added as farther description and identification, ~~ and all the land which I own to the
west of Clark's pond," was not intended to enlarge the grant,
but to make it more definite. The whole description very
clearly indicates the intention to convey all that part of lot 192,
which was in Belgrade. The reference to Clark's pond, which
we are satisfied from the evidence was the large pond, marked
No. 1 on the plan, di<l not make or intend to make the pond a
boundary of the land conveyed, but wns used in connection with
other parts of the description to indicate more fully where the
land in Belgrade, which was conveyed, was situated.. It was
part of the southern quarter of a certain lot; it was west of the
pond, and was all in Belgrade.
Carville v. HutcMns, 73
Maine, 229; Kinr, v. Little, l Cush. 443. This construction
meets all the calls in the deed, and best comports with the intent
of the parties. E,·ksine v . .1..l-loulton, GG Maine, 281.
The plaintiff's claim, that his easterly line goes to the pond
which is easterly of the Belgrade line, is attended ,vith insurmountable difficulties. It ignores the terms of the grant of land
in Belgrade. As the pond does not extend across the southerly
quarter, how shall the line run from the pond to the southerly
line of the quarter of lot 192? Shall it he an arbitrary line running southerly from the pond, or southwesterly to Wellman
pond, or westerly to Belgrade line? The construction claimed
by plaintiff fails to answer these questions, and leaves them all
open to mere guess. Such construction is too loose and too
hazardous to be adopted. No rule of law requires it. Thi:-; is
not a case like Estv v. Baker, 50 Maine, 330, where it is held
that ~1 if there be two descriptions of the land conveyed which do
not coincide, the grantee is entitled to hold that which will he
most beneficial to him ;" but falls rather within the rule npproved
in that case, that if some of the particulars of the description of
the estate conveyed do not agree, those which are uncertain and
liable to errors and mistakes, must he governed by those which
are more certain." The town line is a very certain boundary.
H
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It is the opinion of the court that the deed from Crosby to
Braley conveyed only so much of the southerly quarter of lot
192. as was within the town of Belgrade. It is not disputed that
all the residue of the southern quarter was conveyed by Crosby
to Dillingham, through \vhom, by mesne conveyances, defendant
Bean claims. The cutting was in Sidney, and not upon plaintiff's land, unless he acquired title to the lands in some other way
than from the conveyance to Braley. His counsel ably argues
that in the deed from Bachelder to the plaintiff, given in 1890,
the second parcel therein described, purports to convey the disputed premises. The boundaries given are the lands of variow;
mvners, and on one side by the pond. There i::-i no evidence in
the case to indicate on the face of the earth where the lines of
the various owners referred to are, and it is impossible from the
deed itself to determine where the land in fact is. Besides, there
is no evjdence that Bachelder had acquired title to any land
except that conveyed by Crosby to Braley. The evidence fails
to show that plaintiff was ever in actual possession of any part
of the lot east of the Belgrade line.
·whether, if it had been proved that the description in the
Bachelder deed, which was a deed of warranty, covered the land
where the trees were cut, the plaintiff could have maintained
trespass against a wrong-doer, without title, it is not necessary
to decide, as defendant Bean shows full title in himself to all of
the southerly quarter of lot 192, which \Vas that conveyed by
Crosby to Braley.
It follows that the nonsuit was rightly ordered, and the entry
must be,
Nonsuit to stand.
NATIONAL SHOE AND LEATHER BANK OF AUBURN

JOHN

Androscoggin.

vs.
M. GOODING.
Opinion March 20, 1895.

Order. Dema,ncl and Notice. Assignment. Pleading. R. S., c. 82, § 130.
In order to maintain an action in his own name by the assignee of a non-negotiable chose in action, the statute requires the assignee to file the assignment,
VOL. LXXXVII.
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or a copy thereof, with his writ. The assignment not so filed is not
admissible in evidence at the trial.
The declaration should ayer the
assignment in such case.
In an action against the drawer of an order it must be shown that a demand
was made on the drawee, that he refused to pay it and clue notice was gh·en
to the drawer, or some excuse for want of such demand and notice.

Ox EXCEPTIONS.
The case appears in the opinion.
Geotge 0. Wing, for plaintiff.
A. R. Sava,qe anrl H. W. Oakes, for defendant.
SITTING:
'\Vrnw1◄:LL,

PETERS,

C. ~J., "\Y ALTON,

HASKELL, \,VnITEHOUSE,

~TJ.

J.

The plaintiff bank seeks to recover against
the defendant, as survidng partner of .Merry & Gooding,on a
writing of the following tenor, to wit:
!r To Manufacturers' National Bank of Lewiston.
Pay to M. C. Percival ninety-four 12-100 dollars.
Merry & Gooding.
[Indorsed] M. C. Percival."
The writ contains a declaration on the ordinary money count,
Rpccitying this order as the groundwork of the suit.
The only evidence introduced by the plaintiff was the order
above set forth, and an assignment in writing given by M. C.
Percival to Benjamin F. Briggs, which included among other
items, a paper designated as!! a check of Merry & Gooding, $94."
Both of these papers were admitted subject to the defendant's
objection. Upon this evidence, thus received, the presiding
judge ordered a nonsuit, and the plaintiff took exceptions.
The nonsuit was properly directed. The order which forms
the basis of the suit was not negotiable, and the plaintiff\;
right to maintain an action upon it in its own name, by virtue
of an assignment, is conferred by R. S., c. 82, § 130, which
requires the assignee '! to file with his writ the assignment or a
copy thereof." The plaintiff not only failed to do this, but the
declaration in the writ contains no averment of such an assignment. The assignment offered in evidence was, therefore, not
legally admissible against the defendant's objection.
"\VmTEHOUSE,
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But there is another objection which invalidates the plaintiff's
cause of action. It is a suit against the drawers of an order.
Their contract was only to pay the amount of the bill in case
the drawee refused to pay it. But there is no evidence that
any demand was made on the drawee, that he ever refused to·
pay, or that due notice was given to the defendants of the
non-payment of the order. The plaintiff must either prove
demand and notice, or show some excuse for the want of them.
Townsend v. Wells, 32 Maine, 41G.
Exceptions overruled.

w ALTER C.

Sl\HTH.

vs.
MAINE CENTRAL RAILROAD COMP ANY.

Piscataquis.

Opinion March 20, 1895.

Railroads. Highway Crossings. Negligence.
It is the established law in this State, and of courts generally, that persons,
attempting to cross a railroad track without stopping to look or listen are
presumed to be guilty of negligence.
In backing cars over highway crossings, a railroad company is only required
to provide signals and safeguards so timely and abundant that they may
reasonably be expected to prove effectual in warning travelers who are
themselves in the exercise of due care and vigilance; it is not bound to·
adopt such extraordinary measures as might be needful to warn travelers,
who are thoughtless and inattentive or reckless and venturesome.
Where the plaintiff assumed the duties of a look-out, in attempting to pass
over a railroad crossing and saw the head-light of the engine but made no
mention of it to his companion, who was driving the team, and neither
asked the driver to stop nor to hurry forward, held; that it is the duty of
the passenger when he has opportunity to do se>, as well as the driver, to
learn of danger and avoid it if practicable.
In this case the verdict was set aside, it appearing that they both saw and
heard the approaching train but rashly undertook to cross the track instead
of waiting for the train to pass.
Held; that if the noise of their carriage and of the pattering rain upon its top
rendered it difficult to distinguish the sounds, it was their plain duty to stop
the team and obtain a better opportunity to hear.
ON MOTION.
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This was an action on the case in which the plaintiff recovered
a verdict for personal injuries received in a collision of his carriage with the defendant's freight train, consisting of four freight
cars and one saloon car, while making a flying switch after dark
at the Summer street crossing, near defendant's station in
Foxcroft, Piscataquis county, in the evening of November 23,
1891.
The principal allegations of negligence charged in the plaintiff's declaration were the running the train in this ·way with the
locomotive behind, and without either a gate, or a flagman, or
any person at the crossing to give signals, as follows :
vVhen
said plaintiff was crossing the said side-track of said railroad,
which said side-track crossed the highway aforesaid, near said
station and yard, said four cars, without any engine attached
thereto or any signal or warning given of their approach, which
said cars belonged to and were under the management, direction
and contrnl of said defendant corporat10n, and were run by said
defendant corporation, ran into and over the carriage in whicq
said plaintiff was then and there riding and threw the plaintiff
with great violence and force upon the ground and ran over
him . . . .
And the plaintiff says that the defendant corporation was
guilty of great negligence and carelessness, and that in consequence of said negligence and carelessness he, said plaintiff, was
run over and injured as aforesaid. And the plaintiff further
says that said corporation gave no proper and legal notice or
warning of the approach and passing of said cars across said
highway at the time of said injuries, nor did they in any manner
give any legal and proper caution to travelers of the existence
of said railroad crossing, and took no proper precaution to warn
travelers of the approach of said cars and to protect them from
harm and injury, as was their duty to do, and that said defendant corporntion were guilty of great carelessness and negligence
in the management of said railroad, and the trains run upon
the same, in running said train into said station in the manner
aforesaid, and in not giving notice and warning as aforesaid,
and in not guarding properly against collision with those who
ii
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were crossing ·said railroad ov<'r said highway, whereby said
plaintiff was injured as aforesaid."
The case is stated in the opinion.

Henry Hudson and Fmnk E. Guernsey, for plaintiff.
Reasonable care and prudence and a just regard to the rights
of the traveler required that a gateman, orflagman, should have
been maintained by said defendant. On account of the peculiar
method and manner of running its train that night, a high
measure of duty on the part of the railroad company was incumbent. It was not sufficient simply to establish sign boards at
their street crossings, ringing the bell, or blowing the ,vhistle,
or the placing of a man upon the front end of the head car with
a lanten~. If the company saw fit to exercise the right to run
its train in the way in which it did, it must take extraordinary
means and measures to protect the traveler. The statute requirements had they all been complied with, except the single
requirement of a gateman or flagman on the crossing, would not
he a sufficient compliance with the law. The law it:-;elf is just as
stringent and inflexible, founded upon the common la,v and the
plainest right and duty, that such precaution must be taken and
exercised by the defendant notwithstanding the existing statute
in this state. Grippen v. N. Y. O. R. R. 40 N. Y. p. 42.
The law contemplates that such engine is to be attached to
the train, and so attached as to give reasonable warning of the
approach of such train. The peculiar manner in which this
train was allowed to pass into the station that night, with the
engine in the rear and detached,-the ringing of the bell not only
did not serve as a warning to the traveler, hut tended to deceive.
A traveler in passing over the highway upon a night as dark as
this night was, had he heard the bell rung two hundred feet or
more distant from the crossing, would have been deceived thereby. Btate v. B. & J1f. R. R. 80 Maine, 440.
Counsel abo cited: French v. 'Tauriton Branch R. R. 116
Mass. 537; 1 Thomp. Neg. 424, and cases; Brou:n v. N. Y. 0.
R.R. 32 N. Y. 596, 601; Eatun v. E1·ie Ry. Go. 51 N. Y.
544; Del. R. R. Go. v. Gonver.se, 139 U. S. 467; York v. JJ!I.
G. R. R. Go. 84 Maine, p. 123; Bonnell v. D. L. & W.R. R.
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39 N. J. L. 189; Robirurnn v. N. Y. C. & H. R.R. R. Co.
rm N. Y. 12; Same, 84 N. Y. 247; J_Wayinnis v. Sarne, 52 N.
Y. 215; Ernst v. H. R.R. R. 35 N. Y. 37.

C. P. Wooclar-cl and J. B. Peaks, for defendant.
SITTING:
STROUT,

PETERS,

C. J.,

EMERY,

FOSTER,

"!HITEHOUSE,

JJ.

vVHITEHOUSE, J. The plaintiff recovered a verdict of $4,lHl,
for a personal injury received in a collision of the defendant's cars
with the carriage in which the plaintiff was riding at the Summer
street cros~ing, near the defendant\; station in Foxcroft, on the
23rd day of November, 1891, and the case comes to the law
court on a motion to set aside this verdict as against evidence,
and for newly-discovered evidence.
It is the opinion of the court that, under the settled law of this
state, the verdiet ,vas not justified by the evidence introduced at
the trial and cannot be permitted to stand.
The accident occurred on the arrival of the defendant's mixed
trarn, at it::, terminal station in Foxcroft, a few minutes past six
o'clock in the evening. The plaintiff, a resident of Brownville,
had uccepted an invitation from Louis H. Ryder of that place,
to ride with him to Monson hy way of Foxcroft and Dover.
They had for a team a pair of heavy, old work-horses and a top
huggy. The plaintiff was twenty-seven years of age, and after
·his return from Massachusetts, in September, had been working
for his father trucking about the depot nt Brownville. Ryder
was a stable keeper, thirty-one years of age, who was seeking an
opportunity to exchange the two old hor.ses for a driving horse.
They started about two o'clock in the afternoon, hut callcdat the
Brownville station and obtained a box containing a two-quart
j ng of Tarragona port wine and a bottle containing from a pint
and a half to a quart of Irish whiskey. This box was opened
about a mile and a half from Brownville. They drove to Milo a
cfo,tance of four miles in about an hour, from Mi lo to South
Sebec, five miles, in about an hour and a quarter, and from South
Sebec to Foxcroft, seven mile~, in about an hour, having made

Me.]

SMITH V. ME. CENT. RAILROAD CO.

343

three stops on the way of about-fifteen minutes each. They
approached Foxcrnft in a southerly direction along the thoroughfare there known as Summe1· street. This highway passes by
the westerly end of the Maine Central station grounds and there
rntersecb; four railroad tracks: fin,t, the main track of the Bangor & Aroostook railroad ; second, forty-three feet southerly
therefrom, the main track of the defendant company; third,
fifty-three feet from its main track, the defendant's side-track,
and three and one-half feet farther south the defendant's second
side-track. The collision took place on the defendant's sidetrack fifty-three feet southerly from its main line, on Sumnwr
street as stated. This street as it approaches and crosses these
:::;everal railroad tracks, is practically level.
The next street westerly from Summer street is Spring street,
which is three hundred and twenty-five feet distant from Summer
street, measured on the defendant's main line, or two hundred
and forty-five feet measured along the side-track. The next
street westerly is called North street which is five hundred and
seven feet distant from Spring street. Mechanic street is next
westerly from North street, eight hundred and seventy feet distant from it, and the Spool factory is five hundred and seventeen
feet westerly of Mechanic street.
The railroad track is on a down grade from the Spool factory
to North street wi.th a descent of little more than a foot in a
hundred, ,vhilc from North street to Summer street the grade
falls only four and four-fifths inches.
The defendant's railroad i.s plai.nly visi.hle from the scene of
the accident up to the Spool factory a distance of two thousand
one hundred and thirty-nine feet. The entire line hack to the
Spool factory may also be plainly seen from a point in Summer
street one hundred and eighty feet northerly from the place c)f
collision and all the way. along which the plaintiff was approaching, from that point to the place of the collision. From a point
in Summer street, two hundred and sixty feet northerly from the
place of the accident and all the way from that point to the scene
of the accident, there bi an unobstructed view of the track as far
west as Spring street.
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Such being thci situation on the evening of the accident, the
defendant's mixed train, consisting of an engine with four freight
cars, and one combination car with a passenger compartment
containing six or eight passengers, arrived at the outer limits of
the railroad yard, some thirty rods west of the Spool factory,
about six o'clock, being substantially on schedule time. The
whistle was sounded as usual at the Spool factory, and thereafter
the bell on the engine was continuou:,1ly rung until the time of the
accident. The train came to a full stop at :Mechanic street and
there in accordance with an established usage, in order that the
can; might be run down across Summer street into the station
grounds in advance of the engine and thus he left in a situation
convenient and available for use thereafter, the engine was detached and run on to a long siding, while the five cars, the brakes
being relieved, ran down on the main track by force of their mvn
gravity, the engine following along on the siding and thence on
to the main track again in the rear of the cars. The train then
proceeded down the main line across North street and Spring
street until it came to the switch fifty feet easterly from Spring
street, which controls the junction of the side-track with the
main line, where it went on to the side-track towards the place
of the accident, the engine being from one hundred to two hundred feet in the rear of the cars, with the bell continually
ringing. On the top of the head car at the front, as the train
proceeded, a brakeman with a lantern was stationed by the brake.
There ·was another brakeman at the brake on the front end of
the combination car; and the conductor was nlso in that car.
The combination car had twelve windows on each side and the
interior ,vas lighted by six large lamps. It was also provided
with two large rear-lamps on the outside, set in brackets five or
six inches from the car, with reflectors showing red light from
the rear and white from the front. Th~ engine showed its headlight as it followed a1ong behind the cars.
The speed of this train on the comparatively level grade east
of Spring street docs not appear to have exceeded four miles an
hour.
...__,•

l,.,
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In the meantime the plaintiff and Ryder were approaching on
the highway leading into Summer street. It was cloudy and
dark with an occasional light fall of rain. and the curtains of the
top buggy were closed at the hack and on the sides ; but the occupants of the carriage ,vere so boisterous as to attract the special
attention of three witnesses who saw the team at points from
three to four miles north of the railroad station, and heard the
men '' hollering and singing and whipping np the horses." One
of these witnesses says when he saw them they were driving
''very reckless and fast.'' Two other witnesses 8aw the team
and heard similar noises only a rnile and a half di8tant from the
station. But the plaintiff and Ryan say they drank but twice
of the whiskey and only once of the wine, and deny that they
were at all under the influence of liquor when they arrived at
the station. According to their testimony they were driving
very slowly as they drew near the defendant's station, and when
within one hundred and fifty feet or less of the Bangor and
Aroostook track, they saw the lights in and about the station
huildings and on the covered platform and recognized the Marne
Central station. They were familiar with the location of the
Bangor and Aroostook railroad, but drove across that track
without stopping to look or listen. Immediately after crossing,
however, they say they ''pulled up" and stopped the team, and
both'' looked up and down the track." They were then within one
hundred feet of the point of collision, and it is shown by the
data already presented that the train of cars was at that moment
coming t-lowly down the side-track, the head of it probably
within one hundred and twenty-five feet and the rear within
three hundred feet from Summer street, where it crosses this
side-track at nearly right angles. The hypothenuse of each
triangle being found, the team appears to have been about one
hundred and sixty feet from the head of the train, and three
hundred and sixteen from the rear of it. At these distances there
was then prm;ented to the view of the plaintiff and his companion,
not simply the lighted lantern of the brakeman of the forward car,
hut the whole side of the combination car lighted from within
by lamps, and by a large rear light on the outside. The head-
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light of the engine some two hundred feet farther back, was
also plainly visible. Besides, there were two switch-lights at
this crossing, one above and one below the street. The ringing
of the engine bell, which still continued, and the rumbling of
the moving train, could be distinctly heard in that vicinity.
But although the carriage was not then in motion, and the
plaintiff and Ryder were both young men of unimpafred sight
and hearing, they say they neither sa,v nor heard anything to
indicate the approach of an engine or cars. They both guessed
that everything was all right" and Ryder who held the reins,
drove along across the main track at a pace bet ween a \ViLlk and
a trot." The team and train were thus moving towards the
place of collision at substantially the same moderate rate of
speed. vVhen the team had passed the main tr;ick, the plaintiff,
who ,vas sitting on the left side, says he leaned forward and
looked up the track and saw the headlight of the engine, but
said nothing to Ryder about it.
An examination of the plans in connection with the measurements in evidence, shows that the line of vision between the
plaintiff at that point and the point where the engine was, rnu:-it
have been obstructed by the cars moving around the curve of
the side-track; and it b; therefore much more. probable that the
plaintiff saw the headlight before he crossed the main track,
when there ·was still more time to weigh its sjgnificance. But
assuming that he was looking out and saw it after crossing the
main track, he was then within fifty or sixty feet of the train of
cars, an<l the lantern held by the brakeman on the front car and
the lighted combination car were still more clearly exposed to
his view. The brakeman saw the team as it passed over the
main track in the light from the defendant's station buildings,
and repeatedly shouted a warning for it to stop. At the same
instant, by swinging his lantern he gave to the brakeman on
the rear car the conventional signal to set the brake, which was
promptly obeyed, and thereupon immediately set his own brnke.
But it was too late to stop the train in season to avoid a collision with the team. The plaintiff and Ryder say they heard no
warning and saw uo signals. But the lights of the approaching
train, either before or after it reached the side-track, were
ii
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plainly seen by eight witnesses, four called by the plaintiff, and
four by the defendant, and by every witness who ,vas in a
position where he could he expected to see them. The ringing
of the hell and the rumbling of the cars were heard by five ·witnesses, some of them less favorably situated than the plaintiff.
The warning shouted from the top of the forward car ,vas
distinctly heard by eight witnesses, three cnlled by the plaintiff
and fi_ve by the defendant. But the plaintiff and Ryder attempted to cro:-:;s the side-track without stopping to look or to li::-.ten,
and say they heard neither the ringing of the bell, the rumbling
of the cars, nor the shouts of the brakeman.
·when a railroad track crosses or is crossed by a highway, the
traveler \Vith a team and the railroad company have concurrent
rights an(l mutual obligations with respect to the use of the way
at the place of intersection. But inasmuch as a railroad train
runs on a fixed track, and readily acquires a peculiar momentum,
it cannot he expected that when once in motion, it will stop
and give precedence to a team approaching on the highway. It
cannot be required to do so, except in ca:-:;es of manifest danger
where it is apparent that a collision could not be otherwise
avoided. It is the duty of the traveler on the highway to wait
for the train. The train has the preference and the right of
way. Continental Enprovement On. v. Stead, 95 U. S. lGl ;
~ ·wood on Rail. 1510; Pierce on Rail. 342; Lesan v. 1W. C.
Railrnad, 77 Maine, 84.
It follows that a collision at a railroad crossing on the highway raises no presumption of actionable negligence on the part
of the railroad company or its servants. It is rather prima
facie evidence of negligence on the part of the traveler . .Hooper
v. B. & ..ZW.. Ilailroad, 81 Maine, 2G0.
::one in the full
possession of his faculties who undertakes to cross a railroad
truck at the very moment a train of cars is passing, or when a
train is so near that he is not only liable to be, but in fact is
struck by it, is p1·ima fade guilty of negligence, and in the
absence of a satisfactory excuse, his negligence must he regarded
as estabfo,hed." State v . ..lJf. C. Ra,ihoacl, 7G .Maine, 358;
State v. Same, 77 Maine, 538.
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The burden was, therefore, on the plaiutiff to estahlish hy
affirmative evidence, not only the negligence of the defendant
company hut his own freedom from contributory negligence.
It was incumbent upon him to show that, with respect to some
of the charges specified in his writ, the defendant's servants had
omitted to do something which an ordinarily prndent person in
the same relation would have done, or did something at that
time which a reasonably prudent person, under ::;imilar circumstances, having due regard to the rights and interests of others,
would not have done. It was also incumLent upon him to show
that he himself approached the crossing with due care and
caution, ulert to discover the first sign of coming danger.
It is not contended that there wus any failure on the part of
the defendant to observe the requirements of the statute respecting the signals and safeguards designed to warn and protect the
traveler. As the rate of speed at which the train was moving
did not reach six miles an hour, the defendant was not required
by statute to have gates maintained or a flagman stationed at
Summer street crossing; and it is conceded that the whistle
was sounded an(l the bell rung in substantial compliance with
the statute.
But the statutes prescribing thm;e special duties are little
more than tm affirmation of the rule8 of the common law. They
do not constitute the sole measure <>f duty. The common hnv
still requires the exercise of care and prudence commensurate
with the degree of danger incurred. The st:ltutes represent the
minimum degree of care to be observed, and do not release the
company from the obligations to take such additional precautions as the peculiar circumstances of the case may demand. 2
Wood on Rail. 1513, and cases cited. Lesan v. M. O. R.
s1tpm.

The plaintiff accordingly claims that the danger:; incurred hy
the defendant's peculiar manner of running its train into the
Foxcroft station, ·with the engine defached from the cars and
far in the rear, were such as to require a flagman or gates to
protect travelers at the Summer street crossing; and that in the
absence of these safeguards, the operation of the defendant's
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train on the evening in question, was not conducted with due
regard to the safety of travelers on the crossing. He insists
that the defendant's premises in that vicinity were inadequately
lighted; that the head-light on the engine and the ringing of
the bell so far in the rear were calculated rather to mislead than
to direct, and that the lantern held by the brakeman on the
forward car and the lighted combination car were insufficient on
so dark an evening to give notice that a train of cars was
approaching the crossing.
The comprehensive rule, applicable to this class of questions,
is well stated in 2
ood on Railroads, 1517, as deducible from
all the authorities: It is not necessarily negligence on the part of
railroad company to back and switch cars over a highway
crossing, nor to make flying switches" there; it has a perfect
right to make such a use of that part of the track, provided
proper precautions are taken for the safety of travelers using
the crossing. But as a matter of common knowledge such a
practice is peculiarly dangernus, and therefore creates a duty
of unusual care on the part of the company. There should be
abundant warning, not only by the usual signals of bell and
whistle, hut there should be a flagman near the track, or a
watchman on the nearest approaching car to warn travelers who
are near." See also Delawa1'e, L. & W.R. Go. v. Converse,
139 U. S. 469; York v . .11!. 0. R. 84 Maine, 123. But in
such case the railroad company is only required to provide
signals and safegards so timely and abundant that they may
reasonably be expected to prove effectual in warning travelers
who are themselves in the exercise of due care and vigilance;
it is not bound to adopt such extraordinary measures as might
be needful to warn travelers who are thoughtless and inattentive
or reckless and venturesome. The defendant earnestly contends
that the signals and safeguards provided in this case ought to
be deemed ample and effectual to give notice of the approach of
the train to all travelers \Vho were looking and listening for it
as they were required by law to do.
Assuming that there was a greater weight of evidence in
favor of the defendant on that proposition, \Ve should hesitate

,v
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to declare that the finding of the jury with respect to it was so
manifestly wrong as to justify us in setting aside the verdict on
that ground. But we are satisfied that the accident was not the
result of any neglect on the part of the defendant or its servants
to provide suitable safeguards, or of any failure to give timely
and imfficient warning by signals or otherwise, of the approach
of the train. It was undoubtedly caused, directly and proximately, by a want of due care and prudence on the part of the
plaintiff himself. True, the plaintiff was not in control of the
team as driver, hut was riding by a friendly invitation from
Ryder and without other compensation thtin his companionship.
But the rule that the negligence of the driver i~ not to be imputed
to his companion under such circumstances has very little
application to the facts of this case. The plaintiff was occupying the same seat with Ryder and had the same opportunity,
and after they reached the defendant's main track,- probably a
better opportunity, for discovering dangers. Before reaching
the Bangor & Aroostook track they conversed about the lights
of the defendant's station, and after crossing stopped and had
the further conference at which they agreed in ~~ guessing that
everything was all right." It is obvious that the driver was
ready and willing to act upon any information or suggestion
from his companion. It is clear also that the plaintiff instinctively
felt that there was a responsibility resting upon him as well as
upon the driver. He knew that they 1vere crossing railroad
tracks, and was bound to know that a railroad track is itself a
warning, and a cro::,sing a place of danger. He admits that
when within fifty feet of the collision he voluntarily assumed
the duties of a lookout. He saw the head-light, which Ryder
does not appear to have seen, but did not mention the fact to
Ryder. The horses were steady and well trained and would
have promptly heeded the word to stop either from the plaintiff
or the driver. But the plaintiff neither asked the driver to stop
the horses nor to hurry them forward. His conduct was not
that of a reasonably prudent man. It is the duty of the,
passenger, when he has the opportunity to do so, as well as of
the driver, to learn of danger, and avoid it if practicable.
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Brickell v. N. Y. C. & H. R. R. Oo. 120 N. Y. 290; State
v. B. & M~ R. 80 Maine, 445.
They attempted to cross the defendant's side-track without
stopping to look or listen. But i~ the rule i::i now firmly established in this state, as well as by courts generally, that it is
negligence per 8e for a person to cross a railroad tr:ack without
first looking and listening for a coming train. If his view is
unobstructed he may have no occasion to listen. But if his
view is obstructed, it is his duty to listen and listen carefully.
And if one is injured at a railroad crossing by a passing train
or locomotive which might have been seen if he had looked, or
heard if he had listened, presumptively he is guilty of contributory negligence ; and if this presumption is not repelled, a
recovery for the injury cannot he had." ChclSe v. M. C. R.
R. Co. 78 Maine, 353. ii No neglect of duty on the part of a
railroad company will excuse anyone approaching such a crossing from using the senses of sight and hearing where those may
be availablP-." 1 Thomp. Neg. 42G.
It is inconceivable, indeed, that if they had looked attentively,
without stopping, after crossing the main track, they should
not have seen the lights of the approaching train, which so many
others in the vicinity clearly saw. It is almost incredible that
if they had listened carefully they should not have heard the
rumbling and jolting of the approaching can, which so many
others distinctly heard. If the noise of their carriage and of
the pattering min upon its top, rendered it difficult to distinguish
the sounds, it was their plain duty to stop the team and obtain
a better opportunity to hear. If they had done so, they must
have seen and heal'd the trains, and avoided the collision. No
reasonably prudent man under such circumstances, would have
neglected so to do.
But the inference from all the evidence is almost irresistible
that they did hoth see and hear the approaching train, but with
an absence of caution and freedom from anxiety resulting in
some degree from the effect of intoxicating liquors, rashly
undertook to cross the track instead of waiting for the train to
pass. If so, ii the consequences of such mistake and temerity
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cannot he cast upon the company. No railroad company can
he held for a failure of experiments of that kind; and if one
chooses, in such a position to take risks, he must hear the consequences of failure." Chicago, &c., R.R. Co. Y. Hou::;ton, ~5
U.S. G97.
In either view the contributory negligence of the plaintiff is
clearly estab'lit,hed.
Jlfotion sustained. Verdict set aside.

MATTHEW

J.

CONLEY

Cumberland.

vs.

Al\rnmcAN EXPRESS Co:uPANY.

Opinion Murch 29, 1895.

JJiaster ancl SPrvant. Risks. NPgliyence.
If a servant continues in the service of his employer after he has knowledge of
any unsuitable appliances in connection with which he is required to labor,
aucl it appears that he fully comprehends and appreciates the nature and
extent of the danger, he will be deemed to have assumed all risks incident
to the service under such circumstances.
No action against the master is maintainable when there is no causal connection between the defective condition of the appliances and the plaintiff's
injury. In such case the defect is not the real or proximate cause of the
injury. In legal contemplation it is simply the opportunity for the operation of the true cause, the servant's own want of proper care; or the
occasion for a purely accidental occurrence causing damage without legal
fault on the part of any one.

ON EXCEPTIONS.
This was an action on the case in which it ·was alleged that
the injuries, received. hy the plaintiff while in the defendant's
employ, were caused by its negligence in not furnishing a safe
and suitable door, with its machinery or mechanism, which the
plaintiff was required to use in his business, by reason whereof
he received the injuries complained of.
At the conclusion of the plaintiff's evidence, the defendant
moved a nonsuit for the following reasons, viz. :
1. Because of contributory negligence on the part of the
plaintiff.
2. Because the plaintiff, at the time of the injury, ha<l knowledge of the defective machinery or mechanism connected with
the door.
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3. Because the plaintiff, at the time of the accident, was
voluntarily engaged in work outside the scope of his employment.
4. Because the defective door was not the cause of the accident.
5. Because the evidence does not shcnv a cause of action.
The court thereupon ordered that the plaintiff become nonsuit
and he took exceptions.

A. W. Bradbw·y and G. F. 2JfcQuillan, for plaintiff.
1. Counsel cited on the question of contributory negligence:
Guthrie v. Me. Cent. R. R. Co. 81 Maine, ,580; Nugent v.
B. C. & .lJf. R. R. 80 Maine, G2-70; Plunmtn· v. Easter·n R.
R. Co. 73 Maine, 591; Wormell v. Railroad Co. 79 Maine,
397; Hobbs v. Easteni R. R. Co. (16 Maine, 575; Lesan v.
M. C. R. R. Co. 77 Maine, 85; O'Brien v. _McGlinchy, fi8
Maine, 555; Gaynor v. Old Colony R. R. Co. 100 Mass. 208;
Chaffee v. B. & L. R. R. Co. 104 Mass. 108; Thomas v.
lVestern Union Tel. Co. 100 l\fass. ] 56; Mahoney v. JJ,fet1·0p0Wan R.R. Co. 104 Mass. 75; Lund v. Tyngsboro, 11 Cush.
5G3; C. B. & Q. R. R. Co. v. Stumpf:,, 55 III. 367.
2. Knowledge of defect: Beach on Contrib. Neg. § 346;
Nason v. West, 78 Maine, 253; 1-Iull v. Hall, 78 Maine, 114;
Buzzell v. Laconia Manf. Co. 48 Maine, 113; Holden v. Fitchburg R. Co. 129 Mass. 268; Ford v. Fitchburg R. Co. 110
Mass. 240 ; .lJfundle v. Hill .J.llf.q. Co. 8 (5 MHine, 400 ; Lee v.
South. Pac. R. Co. 35 Pac. Rep. (Cal.) 572; Shanny v.
Androscoggin 1.lfills, 66 Maine, 427; Shear. & Re<lf. Neg.
§§ 100, 108.
3. Outside of scope of employment: Theisen v. PoTter,
(Minn.) 58 N. vV. Rep. 265.
4. Door the cause of the accident : Black on Proof and
Pleadings in Accident Cases, § 26; 7 Am. & Eng. R. Cas. 414;
29 Ib. 309; 19 Ib. 400; 5 Ib. 628; 11 Ib. 115; 18 Ib. 130;
2 Ib. 85; Com,. v. Hackett, 2 Allen, 13G.
5. Cause of action shown: 31 Am. <..~ Eng. R. Cas. 176;
Laning v. N. Y. C. R. 'R. Co. 49 N. Y. 521; Shanny v.
Androscoggin .ZJfills, G6 Maine, 427 ·; 4 Am. & Eng. R. Cas.
637; 15 Ib. 214, 218; Snow v. Housatonic R. Oo. 8 Allen,
VOL. LXXXVII.
23
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441; lVhittaker v. Boylston, 97 Mass. 273; Parody v. Ollie.
&c. R. Go. 15 Fed. Rep. 205; Shear. & Redf. Neg. § 9G;
Bench Contrib. Neg. 2d Rd. § 349, and cases cited.
An involuntary nonsuit, after eddence has been giv,en by the
plaintiff, is not looked upon favorably by the courts, the Supreme
Court of the United States and the courts of many of the states
going so far as to hold that a nonsuit on trial cannot be granted
against the will of the plaintiff. Elmo1·e v. Grymes, 1 Pet. 4G9.
·while in this state it has been the practice to grant involuntary nonsuits, yet the right of the court to order them in the
cou1·se of a trial to the jury has been exercised with a great deal
of care. APPLETON, C. ,J., in the Union Slate Company Y.
Tilton, G9 Maine, 244, says : '' A motion for a nonsuit will not
be granted when there is any evidence in the case competent to
be submitted to the jury, tending to show the liability of the
defendant."
The same justice in Lake v . .11£illiken, G2 Maine, 240, says:
~'In determining whether the nonsuit vvas rightly ordered or
not, we must assume the truth of the proof offered, and regard
it in the light most favorable to him Cthe pluintiff] ; for the
jury might have so regarded it."
LIBBEY, J., in .Eaton v. Lanca:.;ter, ni Maine, 477, says: '~If
there was any evidence which, if believed by the jury, would
authorize a verdict for the plaintiff, a nonsuit should not have
been ordered."
A motion for a nonsuit at law is analogous to a demurrer in
equity; and if, admitting all the facts proved, and all reasonable
deductions from them, the plaintiff, on nll the proof regarding
it in the light most favorable to him, ought to recover, the nonsuit ought not to have been granted.

Charles F. Libby, for defendant.
SITTING: PETERS, C. ,T.' "\VALTON' EMERY, "\VHITEHOUSE,
"\VISWELL, Jtl.
WHITEHOUSE, J. This is an action brought hy an employee
of the defendant company to recover damages for a fracture of
his knee-pan, alleged to have been sustained by reason of the
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defective condition of the iron track on which the wheels at the
top of a sliding door, in the defendant's warehouse in Portland:
were made to run, a5 the door was opened and closed. At the
conclusion of the plaintiff'~ evidence, the presidi~g judge ordered
a nonsuit and the case comes to this court on exceptions to this.
ruling.
·1t is the opinion of the court that a verdict for the plaintiff
could not properly have been a11owed to stand on the evidence·
reported and that the nonsuit ~vas therefore rightly ordered.
The plaintiff was twenty-five years of age and had been in the
service of the defendant company some two years at the time of
the accident. On the night of February 8, 1893, he had completed his task of transferring the express matter from the cars
to the warehouse, and attempted to close one of the sliding
doors, eight feet high and seven feet wide, on the front side of
the building. According to his own testimony he had experienced difficulty in closing thh;; door several days prior to this
time, and on examination found that by reason of the absence
of two screws, the rear end of the iron track on which the
wheels ran, had sprung out an inch and a half or more. Thus
when the door was rolled back as far as it could go, '' it would
stick," and he had found it difficult to move it. He explained
the defect to the agent, Mr. Durgin, at that time and Durgin
promised to repair it. The plaintiff says that on the evening in
question he supposed it had been repaired, hut finding that it
stuck again, he stepped up on a box to find out what the trouble
was. Thereupon a fellow-servant by the name of Sparrow c~me
along and he asked him to assist in closing the door, saying to
him: "vVhen I tell you to pull, you pull it." Sparrow pulled
when the word was given and the plaintiff, standing on the box
and pushing in the same direction, lost his balance when the
door moved, and fell forward on the floor, receiving the injury
of which he complains. He also testifies that, after the atcident, he discovered that the trouble ,vith the door· was caused
hy the same defective condition of the track which he had
explained to Mr. Durgin.
This statement of the facts discloses at least two fatal objections to the maintenance of the plaintiff's action.
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In the first place he was entirely familiar with the condition
of the hanging apparatus of the door, as well as of the effect
upon the movements of it; and if a sliding door to a warehouse
can reasonably be deemed a dangerous piece of mechanism
because it binds and sticks when pushed back to the extreme
limit, the plaintiff must have known and fully appreciated all such
perils as might ordinarily be connected with the use of it. And
it is now settled law in this state that if a servant continues in
the service of his employer after he has knowledge of any
unsuitable appliances, in connection with which he is required to
labor, and it appears that he fully comprehends aiid appreciates
the nature and extent of the danger to which he is thereby
exposed, he will be deemed to have waived the performance of
the employer's obligation to furnish suitable appliances, and to
have voluntarily assumed all risks incident to the service under
these circumstances. Such an assumption of the risks of an
employment by a servant will bar recovery independently of
the principle of contributory negligence. Mundle v. Mf' g Go. 86
Maine, 400, and cases cited; . .7Jfiner
.
v. Railroad, 153 Mass. 398.
But the more radical and fundamental objection is that there
was no causal connection between the defective condition of the
door-hanger and the plaintiff's injury. The injury was not the
ordinary or probable result of the defect in the hanging of the
door, but was due to a wholly unlooked for and unexpected
event which could not reasonably have been anticipated or
regarded as likely to occur. The defect was not the real or
proximate cause of the injury. It was not a cause from which
a man of ordinary experience and sagacity could foresee that
such a result might probably ensue. It was simply the opportunity for the operation of the true cause,-his own want of
proper care ; or the occasion for a purely accidental occurrence
causing dnmage without legal fault on the part of anyone ; for
pmie accidents have not yet been eliminated from the facts of
human experience.
The evidence fails to establi8h any liability on the part of the
defendant company.
Exceptions 01,ierruled.
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CITY OF RocKLAND

vs.

FRED
SAME

SAME

Knox.

vs.

T.

ULME.R,

vs.

und

RALPH R. Uurnn.

SAME.

NELLIE

G.

ULM:ER.

Opinion April 1, 1895.

Taxes. Actions. Assessments. Interest. Demand.
The rules applied in testing the validity of arrests and sales of property, in the
collection of taxes, do not prevail in suits at law to recover unpaid taxes.
Where it appears that a tax was lawfully imposed, that the assessors were
legally chosen and qualified, that they had jurisdiction of the person and
estate assessed, irregularities or omissions in the procedure will not constitute a defense to an action for the tax, unless they increased the defendant's
rightful proportion of the general burden.
In an action for a tax, the defendant cannot be heard to complain or any
irregularities occasioned by bis own conduct.
In an action for a tax, a formal admission that "a demand [for the tax] was
made at the elate of the writ," is sufficient evidence of a demand '' before
suit."
Taxes do not bear interest, unless the vote imposing interest is passed at the
time the taxes were imposed.
·
An order of the mayor and treasurer of a city to the city solicitor to begin an
action of debt in the name of the city "against the devisees of J. U.,
deceased,"- is sufficiently definite to authorize such a suit against those
devisees hy name.

ON REPORT.
The cases appears in the opinion.

W. R. P1·escott, city solicitor, for plaintiff.
.A. A. Beaton and R. R. Ulme1·, for defenda,nts.
Coun:-,el argued that there was no power to lay a supplemental
tax, as no polls or estate were omitted hy mistake from the first
assessment.
That it is not shown when the supplemental tax was laid, and
only a tax laid on the date declared on in the writs can be collected in these suits.
That it is not shown to huve been laid during the term of office
of the old assessors.
That the difference between the first tax asr:-essed and the supplemental tax~ shows the rate or valuation to ha-ve been changed.
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That the :mpplemental tax is not shown to be assessed on undivided real estate belonging to the ,James Ulmer devjsee::l, and
the written authority to sue the said devisees does not apply
to the suit at bar.
Counsel cited : R. S., c. Ii, §§ 24, 35, 125, 130, 149, 17.5 ;
Ingle v. Bo.'5worth, 5 Pick. 498; Oakham, v. Hall, 112 Mass .
.535; Deane v. Hathaway, 136 Mass.129; 8 Am. & Eng. Corp.
Case8, p. ,500, and cases; Snow v. lVeek8, 77 Maine, 429;
Rockland v. Rockland lVate1· Co. 82 Maine, 188; Pa1'ks v.
Ortssey, 77 Maine, 54; Gould v. Jvlonroe, Gl Maine, 544.

C. J.,
JJ.

SrTTIN"G: PETERS,
nousE, W1swELL,

"\VALTO~, EMERY, HASKELL, WnrTE-

E:M:ERY, J.
These are three suits hy the city of Rocklnnd to
recover the taxes for 188H, assessed hy its assessors against the
respective defendants, who were all inhabitants of Rockland, and
subject to taxation therein at the time of the assessrnent8. The
defendants in either suit do not deny that they should have been
assessed, and should have paid the tuxes on the property assessed
to them that year in Rockland. They insist, however, that
there were in the procedure of assessment omissions and irregularities, which excuse them entirely from payment. They did
not seek to have these omissions or irregularities corrected by
appeal, certiorari, prohibition or other appropriate process, hut
now seek to make use of them to avoid paying any taxes.
In considering the objections made by the defendants to these
assessments, it should he borne in mind that the strict rules
heretofore applied in testing the validity of arrests and sales of
property for unpaid taxes, are not applicable to these milder
remedies by suits in the ordinary course of legal procedure.
vVhen the liability of the defendant to taxation, and the jurisdiction of the a~sessors over him and the subject matter appear,
then the general question is whether the omission~ or irregularities pointed out in the proceedings, have occasioned the
defendant any loss or other injustice. If they have not, they
will not be allmved to exempt him from bearing his proper share
of the tax burden. Rockland v. Ulm,er, 84 :.Maine, 503.
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I. Fred T. Ulmer and Ralph R. Ulmer, the defendants in
the first suit, were heirs and also devisees of James Ulmer,
deceased, and succeeded to his real estate in Rockland. The
assessors, in making the regular assessment for 1889, assessc<l
· this real estate to the James Ulmer Heirs," under section 24
of the Tax Act. (R. S., c. 6.) Later, they learned of the will,
and undertook to make a supplementary assessment of the same
real estate under section 35, and this time to H ,James Ulmer's
Devisees." The defendants, Fred and Ralph, admit that they
are the sole owners of this real estate as devisees, and hence are
the persons who should pay the tax upon it; but they claim that
the supplementary assessment to them as devi:-;ees was invalid,
inasmuch as the estate was not omitted in the original assessment, but ,vas there assessed to the James Ulmer Heirs."
The assessors originally assessed this real estate of the deceased
James Ulmer to his heirs, without naming them, as provided
in section 24-no notice having then been given them of any will
or division of the estate. If, by that action, this real est:ite mt:-,
assessed and included in the original assessment, then, hy the
same section 24, Fred and Ralph are each liable for the whole
tax. If, on the other hand, that action of the assessors wns
totally void, then the real estate thus sought to be asf:-essed, was
not assessed, but was omitted from the original asse~sment by
mistake. This omission, by mistake, gave the assessor::, authority to include the estate in a supplementary assessment,
as provided in section 3,5, and the defendants are each liahle
for the tax a:::; devisecs ( § 24). The assessors had jurisdiction
to assess the .James Ulmer real estate to the owners,-the:--e
defendants,-either on the original or supplementary assm,sment.
It is immaterial in this cnse which was the proper assessment,
for in its declaration the city has counted on both, and hence
can recover on either. If the defendants e::;;cape one, they come
under the other.
These defendants complain that the supplementary assessment
did not follow the original. The changes, if any, did not increase
the valuation or the tax, and hence the defendants were not injured by them.
•i
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The defendunts, again, complain that personal property of the
,Tames Ulmer estate \Vas also included in the original assessment
to them as heirs, which inclusion they say was unauthorized by
section 24. The tax on this personal property was abated at the
request of the defendants and is not now sued for. The defendants, therefore, are not injured by that irregularity, if it be one.
II. Fred T. Ulmer, the defendant in the second suit, wns
assessed in the original assessment for various items of real
estate and personal property, including money. He complained
of errors in the assessment, and, in consequence of his complaint, the assessors assumed to abate the whole tax and make a
ne\v assessment of his estate in the supplementary assessment,
by which they reduced somewhat his valuation and his tax.
He now seeks to wholly avoid this lessened tax, on the ground
that the assessors had no authority to include his estate in a
supplementary asse~sment, it having been once included in the
original assessment. This effort to wholly avoid his share of
the public burden cannot be considered with favor. He was
liable to be taxed for this estate. The assessors had jurisdiction
to assess his estate and fix his share of the fax. They undertook:
to do so. The irregularities now complained of were committed
to oblige him. If the city waives them and only asks for the
lower tax, the defendant cannot he heard to complain of them.
The city in this suit also has counted on both assessments,
and it i~ the good fortune of the defendant that the city does
not insist on the continued vitality of the original assessment,
and on the futility of the supposed abatement, there having been
no written application fol' an abatement, as provided in section
~)5 of the Tax Act.
III. Nellie G. Ulmer, the defendant in the third suit, was
the owner, on April 1, 188H, of a pnrcel of real estate in
Rockland, which was not asse8secl to her in the original assessment, as the assessor::, were not then aware of her ownership.
Being afterward informed of her ownership, they included it in
the supplementary assessment, and asRessed it to her. She is
the person to whom it should have been assessed and who should
pay the tax. No one else ha~ paid it or has been asked to pay
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it. The eity in this suit is only asking for the tax on thnt estat~
from the person owning it and to whom it was assessed. The
assessors had jurisdiction for taxing purposes over the estate
and over the defendant. 1Ve fail to see any injury to the
defol1(lant in any inegularity that she complains of.
IV. AH the defendants say that the person, to whom these
vari011s assessments were committed as collector, was not legally
appointed colleetor. This is evidently immaterial in these suits.
That person is not now undertaking to execute the warrants
given him. The city is proceeding independently of him.
V. The defendants made at the trial a formal admission,
1
' that a demand was made on all the.defendants [for these taxes]
at the date of the writ," hut they no,v chlim that this admission
is not sufficient evidence of a demand before suit," as required
hy section 17 5. The ndrnission having been made by the
defendants, presumably to further the proceedings with saving of
expense and delay, it should be construed liberally for that
purpose. The plaintiff evidently regarded the admission as
made for that purpose, since he offered no other evidence of
demand. '\Ye can and do a~sume that the defendants made
the admission in good faith, and were not setting a trap for the
plaintiff by their use of one tense rather than another in the
verh. Read in the light of all the cireumstunces, the language
of the admission fairly imports that the demand had been made
and completed when the writs were made.
VI. The defendants contPnd that no interest can he recovered, since the resolve imposing interest was not passed by the
city council at the time ()f imposing the tax. This contention
must he sustained. The resolve imposing interest was not
passed till Augu::-;t 5, 188~). Rockland v. Watel' Go. 82 Maine, 188.
VII. The defendants in the first suit contend, that the order
of the mayor and treasurer is not sufficiently_ definite to authorize a suit against them. The order was to begin an action of
debt iu the name of the city again:-.t the devisees of lames
Ulmer, deceased," to recover the tax of 188~). This order
shows tlrnt the mayor and treasurer considered this particular
tax against these two defendants, and adjudged an aetion of
ii

ii
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debt expedient. This is sufficient to remove the objection
sustained in Oape Elizabeth v. Boyd, 8G Maine, 317.
There are other minor objections made by the defendants,
but they arc practically :mswerecl hy what has already been said.
It sufficiently appears in the case that the tax was lawfully
imposed; that the assessors were lawfully appointed and qualified; that they had jurisdiction for purposes of assessment
over the persons and estates of the defendants: that they made
assessments and determined the defendant's share of the taxes
imposed; and that the defendants arc asked to pay only their
share thus determined. It does not appear in the case that any
omission or itregularity, pointed out in the proceedings, has
occasioned either defendant any hardship, loss or other injury.
Whatever might have been the effect of these upon an appeal,
catiomri, or other suitable and timely process for the correction
of errors, they do not now avail to wholly discharge the defendants from their taxes.
Judgment must be awarded to the city against the several
defendants for the tax sued for, without interest, but with costs.
Judgments fm· the plaint(/!:

JAMES

B.

DINGLEY,

Kennebec.

and other::;,

V8. CHARLES GIFFORD.

Opinion April 1, 1895.

Set-a.ff. Judument. Merger. Evi(lence.
·when the defendant in an action by the assignee of an over-due note claims
that items of his account against the assignor should be allowed upon the
the note, the plaintiff' nrny show that the items were originally appropriated
to or allowed upon some other claim of the assignor.
The fact that the assignor's other claim has been merged in a judgment does
not preclude the assignee of the note from showing that the defendant's account against the assignor was appropriated to or allowed upon the claim
thus merged.

ON EXCEPTIONS.
The plaintiffs having obtained a verdict upon the note in suit,
in the Superior Court, f<H' Kennebec county, the defendant took
exceptions.
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The case is stated in the opinion.

A. O. Stilphen, for plaintiffs.
A. Jlf. 8pea1' and 0. L. Andrews, for defendant.
The plaintiffs can claim no rights superior to those of Burnham. If Burnham is estopped, they are estopped.
Defendant claims that Burnham is estopped, since the identical claim upon which Burnham ,vas permitted to offer testimony
had. been merged in the judgment. This judgment, as the case
::,hows was general; therefore, swallowed up every item in
Burnham's account, that is, every item lost"'its identity.
Judgment is conclusive upon all matters in issue, by which
i8 meant, that matter upon which plaintiff proeeeds by his action
and which the defendant controverts by his pleadings. Freeman
,Judg. p. 222. ch. 257; King v. Ohmie, 15 N. H. 9, 14; 2
Whart. Ev. c. 759.
The judgment cannot he impeached, directly, indirectly or
collaterally. While it remains unreversed. it is conclusive.
Blodgett v. Dow, 81 Maine, p. 197.
When it appears by the pleadings that the subject matter in
controversy was din~ctly and necessarily in issue, in the action
and general judgment either on a general verdict of the jury, or
a general award of referees, while it stands unreversed, is a bar
to the action for the same cause. The parties are estopped by
it. Blodgett v. Dow, supra.
SITTING:

PETERS,

C.

VVHITEHOUSE, \VISWELL,

J.,
JJ.

vVALTON,

E:vrnRY,

HASKELL,

EMERY, ,T.
Arthur M. Burnham had an account against
Charles Gifford, amounting to $2145. He also held Gifford's
over-due promissory note for $200. Gifford, in turn, had an
account against Burnham amounting to $1085.50. Burnhani
assigned his account against Gifford to :M. S. Holway, who
hrnught suit upon it and took judgment for the sum of $142.51.
Burnham assigned the over-due note to R. T. Burnham, and the
latter assigned it to Dingley & Co., the plaintiff~, who have
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broug-ht this sui.t upon the note against Gifford, the maker.
The defendant, Gifford, has filed in set-off against this over-due
note hi:._; account of $1085.50 against Burnlrnm, the original
payee, as by law he can.
The question presented hy the dcfondant's bill of exceptions,
is whether the plaintiffs in this suit upon the note can lawfully
avoid all or any part of Gifford's account against Burnham,
( filed in set-off) by showing that all or any of the items in the
account were furnished by Gifford to Burnham in payment pro
tanto of Burnham's..Iarger account against Gifford, which had
heen sued hy Holway.
The case does not show how a judgment for only $142.51
came to be rendered on an account for $2145, whether by evidence of payments, or hy the allowance of items in set-off, or in
any other way. The defendant, Gifford, claims that this is all
immaterial, that however it was reduced, the account of Burnham against him was merged in the judgment, and was thereby
extinguished, leaving his own account against Burnham in full
force and unaffected by Burnham's account against him. It
may be conceded for the purpose of the argument, that Bumham's account against Gifford was so far extinguished by the
judgment, that no item in it would sustain a suit against Gifford,
or sustain a plea of set-off in a suit by Gifford; hut thiR concession
does not conclude the plaintiff in this suit, which is not upon
Burnham\; account, hut is upon a note not included in the
judgment invoked.
In this suit upon the note, the defendant, Gifford, in support
of his plea of set-off, was hound to show that some of the items
of his account were, at the time of the suit, subsisting, unsatisfied
items of charge against Burnham, which should now he applied
in reduction or payment of the note. The plaintiffs, on the
other hand, were entitled to rebut this evidence, and shmv that
these items had already been satisfied in some wny, or had
already been applied by Gifford to reduce some other claim of
Burnham against him. They undertook and were permitted to
show that the items of Ret-off against their note had heen furnished by Gifford to Burnhnm in payment and reduction of
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Burnham's account against him, and hence could not be' again
used to reduce the note. The ruling admitting such evidence
and giving it the effect stated wa~ clearly right. The judgment
in the suit on the account does not exclude an inquiry into the
merits of the set-off against the note.
Exceptions overrulecl.

SuMNER SouLE vs. HmvARD S. DEERING.

Kennebec.

Opinion April 2, 1895.

Broker. Cornm,issions. Knowledge.
Where a selling broker is aware that a customer is resolved and prepared to
pay the price asked, he should not send the customer to his principal to
negotiate directly, without communicating to the principal his knowledge of
the customer's resolution.
A selling broker withholding such information from his principal forfeits any
claim for commissions, even thongh the principal obtained from the customer the full price originally asked.
ON MOTION AND EXCEPTIONS.

This wa.5 an action of assumpsit, and the case was tried to a
jury in the Superior Court, for Kennebec county, where a verdict
of $372. 80 was returned for the plaintiff.
The declaration in the writ was upon the following account
annexed:
"Sept. 3, 18!)2, H. S. Deering

To Sumner Soule, Dr.

To 5 per cent commission for selling 5523 tons
of ice at $1.25 per ton $6903.75 to Morse
Co. New York,
$345.19
Interest from Nov. 21, 1892,
18.23
$363.42"
The defendant pleaded the general issue.
The defendant asked the court to charge the jury as follows :
1. If Mr. Soule was under contract with Mr. Deering to procure a purchaser and did not have the exclusive sale, even then
he cannot recover unless he himself effected the sale or procured
and introduced a purchaser to whom Mr. Deering did sell.
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2. If Soule did not have exclusive sule, it is not sufficient, if
he sends a purchaser to Mr. Deering and fails to nrnke known
in some way to Mr. Deering that the purchaser wus sent by
him.
3. If Mr. Soule did not make known to Mr. Deering that
Morse & Co. were sent hy him, he cannot recover.
The court refused to so instmct the jury hut did in:;;truct them
as follows:
~~ It is claimed hy the defendant that the plaintiff did not procure the purchaser and introduce him to the defendant. The
pbintiff, on the other hand, clnims that he did procure him and
introduce the defen<l:mt to the purchaser Morse, and here the
testimony is in conflict between the deponent Morse and the
defendant. It is not claimed by plaintiff that the contract, which
he sets up as having been made with the defendant, gave the
plaintiff the exclusive right to sell the ice. The defendant might
still have sold it himself and ifhe did so, the purchaser not having
been sent to the defendant or put in communication with him hy
the plaintiff, the plaintiff would not he entitled to recover. But
if you shall find that Morse infornwd the defendant before the
sale was completed that he was sent to him hy Soule, as stated
in Morse's deposition, I instruct you that that would he a sufficient introduction to entitle the plaintiff to his commissions, if
you find there was a contract such us the plaintiff elnims and it
had not been forfeited under the rule which I have given you."
There were abo exceptions by the defendant to the exclusion
and admission of testimony. The case is sufficiently stated in
the opinion.

A. M. Spear ancl U. L. Andrew.~, for plaintiff.
H. Fafr.field and L. R. Moore, for defendant.
SITTIKG: PETERS,
HOUSE, \YISWELL,

C.

J.,vYALTON, EMEiff, HASKELL, vVinTE-

J,J.

EMERY, J.
The jury has found that the defendant (living in
Boston, hut owning ice on the Kennebec river) employed the
plaintiff, an ice broker at Gardiner, to sell his iee, 5,000 tons
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more or less, for one dollar and twenty-five cents per ton~ at a
five per cent commission; and that the plaintiff sent to the
defendant a customer, ·who bought the ice directly from the
defendant at that price. Nothing more appearing, the plaintiff
would be entitled to retain the verdict in his favor for the
amount of his commissions. But the defendant contends that
the evidence also shows that the plaintiff faile<.1 in one important
particular to fulfill the obligations due from n broker to his
principal. If any such omission of his duty us a broker does
appear, then he i:-; not entitled to any commissions, however
much he may have labored in the premises.
The evidence, especially the plaintiff's testimony, letters and
telegrams, establish the following facts, even against the verdict
of a jury. The employment was August HI, 1892. The minimum price fixed hy the principal was one dollar and twenty-five
cents per ton. The plaintiff, as broker, undertook to sell the
ice at that, or a better price. August 23rd, four days after his
employment, he wrote to his principal that he <lid not know of
any ice being sold for more than one <lo11ar per ton,-that it
would he hard to get more tlrnn one dollnr, that the principal
would lose a sale if he w-;ked more. August 2D, he wired his
principal offering one dollar per ton, and advised him to sell at
that price. August 30, he wrote a letter to the same effect.
August 31, having received from his principal a telegram declining to sell nt one dollar, he wrote that he had just bought
four thousand tons at one doltar, und asked for defendant's
lowest price. In the meantime, he had been buying ice for
Morse & Co., ice dealers, and expected they would eventually
take this ice. September 2, he ascertained definitely that Morse
& Co. wanted and would take the ice at one dollar and twenty-five
cents per ton, if they could not get it for less. On that day, ·with
his knowledge and concurrence, Morse & Co. wired their Boston
partner to get from the defendant a refusal of this ice for twentyfour hours, at the lowest possible price. This Boston partner
of Morse & Co. interviewed the defendant in Boston, and, after
vainly trying to get the ice at a less price, finally bought it at
the original price, one dollar and twenty-five cents. The plaintiff,
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in sending Morse & Co. to his principal, did not apprise his principal of what he knew, viz : that Mcm,e & Co. were going to the
principal direct, resolved and prepared to pay the one do1lar
and tweDty-five cents if they could not get it for less.
To leave his principal in ignorance of this important fact, after
so persistently assuring him that the ice would not sell for over
a dollar, was the patent omission of a plain duty. It was a manifest breach of thut entire good faith and loyalty due from a
broker to his principal, and by that hreach the plnintiff has for•feited all right to any commissions. It does not relieve the
plaintiff that the defendant finally got his price. He got it hy
his own persistence and in spite of the disloyalty of his broker.
That the plaintiff has forfeited his commissions needs no argument. The mere statement of the facts should be enough. If
authorities are desired, see Pratt v. Patte1'son, 112 Pa. St.
475; _1_lfa1·tin v. Bli8s, 57 Hun, 157; Ilendel'son v. Vincent, 84
Ala. 9~l.
J.11.otion ,rnstained. Verdict set aside.

ALBERT

C.

vVADE,

Somerset.

Administrator, vs.

HENRY RIDLEY.

Opinion April 4, 18~15.

Client ancl Attorney. Evidence.
Statements of fact mnde in good faith to an attorney at law for the purpose of
obtaining his professional guidance or opinion are privilegecl communications. It is not necessary that the relation of attorney and client should
exist.
This rule should be construed liberally in favor of the person seeking legal
advice in order to encourage a full statement of all the facts.
Upon an issue as to the ownership of certain live stock and farm movables, it
was a material question whether the defendant, who once owned them, had not
permitted them to go into the control of the plaintiff's intestate. The
plaintiff, in order to proYe such fact, called an attorney to whom the defendant had applied for advice as to his rights and to whom he had communicated
the disposition macle of the property. Held; that the admissions thus made
to the attorney were privileged.
ON EXCEPTIONS.
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This was an action of replevin for certain live stock and
farming utensils alleged to belong to the estate of Horace D.
Ridley, the plaintiff\, intestate.
The plaintiff claimed, and introduced testimony tending to .
show, that in 1884 the defendant conveyed to said Horace D.
Ridley his farm in Athens, and that the said Horace D. Ridley
mortguged back the same farm on the same day, the condition
of the mortgage being that the said Horace D. Ridley should
support the said Henry Ridley and his wife during their lifetime; and that as a part of the same trade, Henry Ridley sold
all his personal property to the said Horace D. Ridley.
The defendant claimed, and offered testimony tending to
show, that the said personal property was not sold to the said
Horace D. Ridley, but that the said Horace, by agreement,
took the said property, and agreed to keep up the stock to its
value at the time of suid trade and to pay taxes on it for the use
of it, the title in said personal property and in the various
substitutions of it to remain in the said Henry Ridley; and that
part of the property replevied was either the snme property
referred to in their trade in 1884, or substitutions which had
been made by the said Horace Ridley in accordance with their
trade.
An attorney at law, called for the plaintiff, testified that he made
the writings between Henry and Horace Ridley; that after
making the deed and mortgage, he got ready to make the
writings about the personal property and a discussion ensued
between the two as to the changes that ,vould have to be made,
and how the writings should be made that would cover and hold
when all these· changes had been made ; and that it was agreed
that the personal property should go to Horace, and that there
should be no claim given back upon it; that there should he
given to Henry Ridley a two hundred do1lar note; which was
done; that no bill of sale of the personal property was made; that
it was the expectations of the parties, at'.l stated when they went to
his office, that Henry should in some way retain a claim on the
~tock.
VOL. LXXXVII.
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The attorney then testified as follows : '' Q. (By plaintiff's attorney.) I want to inquire of you if
you had an interview with Henry Ridley at some time within
two or three years in relation to this same property - this two
hundred dollar note and the personal property?
'' A. Yes, sir, I think about two years ago, Henry Ridley
came to me and showed me the note and asked me-"
Mr. Savage, for defendant: "I suppose that communications
which Henry Ridley made to Mr. Holman are not admissible.
'' Court. You made the note?
"A. Yes.
"Court~ It was delivered at that time?
"A. It was."
Against the objection of the defendant, the attorney was
permitted to testify further as follows :
"Q. State what was said between you and Mr. Ridley.
'' A. I think it was two years ago [1891 J this last summer
that he came to me and showed me the note and asked me about
collecting it. I told him it was then barred by the statute of
limitations so it cou hl not be colle<.:ted. He then asked me if
he could not hold some of the stock, I said to him : 'You knmv
what the trade was?' He said : 'Yes, hut I have never delivered
the stock over to Horace.' Then I asked him if it had not passed
into Horace's hands so there wasn't any of the original stock
left, and I think he was able to name one or two animals that
had not passed over into Horace's hands. I think that was the
:-mhstanee of the conver~ation that I remember."
The defendant was not permitted to testify, in contradiction
to the attorney. The court found the title to the property to
he in the plaintiff as administrator of said Horace D. Ridley,
and ordered judgment accordingly.
To the ruling of the presiding justice permitting the attorney
to testify to the conversation between him and Henry Ridley
in 1891, and communications made to him at that time by Henry
Ridley, the defendant was allowed his exceptions.

D. D. Stewm·t, for plaintiff.
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In a late case the Supreme Court of Missouri say : '' The
relations of attorney and client do not exist so as to rende1~
communications or statements privileged, until a proposal has.
been made to engage the services of the attorney, and the
latter's acceptance of the employment.~, Hickman v. Green, 22'
S. W. Rep. 455; S. C. 7 General Dige~t, 933-4, § 2250. No•
such proposal or acceptance, is shown in the case at bar.
Testimony of an attorney is not to be excluded unless it
extends to material information derived at the time from theclient as such. C,·osby v. Ber,qer, 11 Paige, 378; A1·buckle ·L
Templeton, 65 Vt. 209; Hoy v. ]Jiorris, 13 Gray, 520; Patten:
v. Moor, 29 N. H. ms; Day v . .J.v.foor, 13 Gray, 522-523.
This evidence added nothing new to the plaintiff's side, and
whether in, or out, would not affect the result. If it had any
effect it was to help the defense by showing no delivery intended
as such to Horace. Bales v. H01·ne1·, G5 Vt. 471.
The interview with the attorney gives no idea that it was thepurpose of Ridley to employ him in any legal cttpacity. It was
about seven years after the trani:,action took place, and knowing·
that he was aware of what took place at that time, and that hewrote the two hundred do1lar note, he asks certain questions for
his own information, ·without, so far as the case discloses, any
1
purpose of retaining the witness as counsel. It ,vas a cnsual
conversation, apparently, which might have occurred in thestreet, or post office, or town meeting, and related to a previous.
transaction of years before, about which each party knew.

A. R Savage and rI. W. Oakes, for defendant.
The defendant ,vent to his attorney to consult him in a
profosRionaJ capacity. ~, He showed me the note, and asked
me about collecting it." He then asked him about his rights in
the stock, still seeking legal information from a lawyer.
As the witness put it, the original trade was that the property
should go to Horace. The defendant before this had introduced
testimony to the contrary. So that was the issue in the case.
The inference to be drawn from the witness' testimony then
is that, in the conversation which is objected to, the defendant
admitted that the witness' version w!tt-i correct, but sought to
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avoid the force of it by claiming a non-delivery. Then the
witness testified that they had a further conversation, the substance of which was that all the stock had been delivered over
into Horace's hand::, except one or two animals.
All communicatiom, made by a client to his counsel for the
purpose of obtaining professional advice or assistance are privileged. Higbee v. Dressa, 103 Mass. 523; Bacon v. Frisbie,
80 N. Y. 394; Sleeper v. Abbott, tW N. H. 162; .2lfaxham v.
Place, 46 Vt. 434; Snow v. Gould, 74 Maine, 540.
They are entitled to protection whether they relate to a suit
pending or contemplated, or to any other matter. The communication need not relate to litigation. McLellan v. Longfellou.,,
32 Maine, 494; Sa.tgent v. Hanipden, 38 Maine, 581; Root v.
lVi·ight, 84 N. Y. 72.
The attorney was permitted to testify to matter::; whieh
happened afterwards, and to disclose what he claims the defendant said to him about whether the trade, made between the
father and the son in the first place, had been carried into
execution.
SITTING: PETERS,
WELL,

C. J.,

"1rALTON, EMERY, HASKELL,

,vis-

J,J.

J.

When are statements of facts made to an attorney at law privileged communications, and when are they not
privileged? On the one hand, if made to the attorney as an
individual merely, and not to him in his professional capacity,
they are not privileged. Neither are they privileged if made to
him in his professional capacity, in giving him directions to do
some particular thing. Hatton v. Robinson, 14 Pick. 416. On
the othe1: hand, jt is not essential that the relation of attorney
and client exist, for the statements may be privileged when the
attorney refuses to accept n,ny employment or give any advice.
Sargent v. Hampden, 38 Maine, 581.
The test or rule deducible from the authorities seems to be
this : If the statements of fact were made to an attorney at law
in good faith, for the 1~urpose of obtaining his professional
EMERY,
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guidance or oprn10n, they are privileged; othenvise they
are not privileged. J.WcLellan v. Longfellow. 32 Muine, 494;
Higbee v. D1·esser, 103 Mass. 523; Britton v. Lo1·enz, 45 N.
Y. 57; Bacon v. Frisbie, 80 N. Y. 394; Crisler v. Garland,
11 Smed. & M. ( 49 Am. Dec. 4~)) ; Beltzlwove1· v. Blacbtock,
3 Watts, 20 (27 Am. Dec. 330).
An order of men, honorable, enlightened, learned in the law
and skilled in legal procedure, is essential to the beneficent
adminh;tration of justice. The aid of such men is now practically indispensable to the orderly, accurate and equitable
determination and adjustment of legal rights and duties. vVhile
the right of every person to conduct his own litigation should
be scrupulously respected, he should not he discouraged. hut
rather encouraged, in early seeking the assistance or ad vice of
a good lawyer upon any question of legnl right. In order that
the lawyer may, properly perform his important function, he
should be fully informed of Hll facts possibly hearing upon the
question. The person consulting a lawyer should he encouraged
to communicate all such facts, without feRr that his statements
may be possibly used against him. For these reasons, the rule
above stated should he construed liberally in favor of those
seeking legal advice. It does not apply, of course, where it is
sought to find a way to violate some Jaw.
.
Measuring the statements made in this case by this rule thus
liberally construed, they may come near the line, but we think
they are fairly within the rule. The defendant was evidently
desirous of obtaining the attorney's opinion as to his rights and
the best mode of enforcing thflm. For that purpose, he to]d
the attorney of some of his transactions with the plaintiff's
intestate. It is these statements 1bus made, which his antagonist now seeks to use against him.
The plaintiff nmv int,;isb,, hmvever, that the communications
disclosed by the attorney were all immaterial to the issue being
tried. The issue was as to the ownership of certain live stock
and farm movables, which once belonged to the defendant.
One material question was, whether he had permitte<l them, or
any of them, to go into the control of the plaintiff's intestate.

374

MAILHOIT V. INSURANCE CO.

[87

He practically admitted to the attorney that most of the stock,
at least,· lrnd so gone. As the case is presented to us, this
admi~sion seems material.
Exceptions sustained.

A DOLPHIS MAILHOIT
vs.
METROPOLITAN LIFE INSURANCE COMPANY.

An<hoscoggin.

Opinion April 8, 1895.

Life Insurance. Premium. Agent. Fl'aud. Rescission. Waiver.
R. S., c. 49, § 90; Stat. 1870, c. 156, § 15.
The liability of an insurance company for a return of premiums is by no means
absolute, but depends upon the question whether the policy has ever becorile
a binding contract between the parties.
If it has, and the risk has once commenced, then there can be no apportionment, nor will an action lie for the recovery of the premiums paid.
The application and medical examination are preliminaries for the protection
of the company in issuing its policy, and solely for its benefit, and the
company may dispense with them entirely if it sees fit so to do.
Where the fraud alleged is that committed by the company's agent in npt
1

having the application signed, and representing that it was not necessary

that it should be, and that no medical examination was necessary. the poliGY
issued by the company upon the life insured is not absolutely void, bht
voidable.
In such c:1se, it is not a fraud upon the insured, or a fraud in relation to
provisions of the policy that were for his benefit, and of which he could take
advantage.
When the company has treated the contract as valid and subsisting, the
insured has no legal grounds of complaint.
If a per3on is incluc~d by false represent:1tions to take out a policy of insurance, he can avoid it and recover the premiums paid upon it; but the
representations must be material as to him, such as work an injury to him.
And moreover it should be shown in such case that there was a rescission, or
that it was unnecessary by reason of the policy being entirely worthless.
AGREED STATEMENT.

In addition to the facts stated in the opinion, the parties al~o
agreed that with su,id policy there was delivered to the plaintiff
a book called ~~ Premium Receipt Book,"' for recording the
weekly premiums paid on f:!aid policy, which hook containe:d

Me.]
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among other printed matter, '' Extracts from the rules, regulations, &c., of said company," among which was the following:
"Underno circumstances can an application be written upon the
life of a husband for the benefit of his wife, or upon a wife for
her husband or ( a legal insurable interest existing) upon the
life of any person for another's benefit ( children excepted),
unless the life on which the policy is applied for folly understands and consents to the insurance. is examined by a physician
of the company if the amount is over two hundred dollars, or
by an agent if under that sum, and unless the proposed inf<ured
persona1ly signs the examination form on the back of the
application after the answers in said npplication are all recorded,
and not otherwiHe. Any policy obtained in violation of these
rules will be null and void. Adult applications must he signed
on their face ( directly under the warranty) by the applicunt
personally, and on the hack ( at the foot of the examination
form) hy the life proposed for insurance."
It was agreed that the plaintiff first learned the content:3 of
said extracts November 21, 1892, and that the plaintiff will
testify, if admissible, that his attention was first called to said
extract by a report that said defendant company had refused to
pay its policies issued under like circumstances as the policy in
this case.
The plaintiff theren pon refused to make further payments of premiums after said November 21, 18D2, and demanded of the agent
of said defendant company the return of the premiums paid hy
him on said policy, upon the claim that the said representations
of the agent of defendant company, at the time said plaintiff
agreed to take said policy, were false; that he was induced to
take said policy upon said representations; and that by said
rules and regulations said policy was void.
It was further agreed that, if admissible, defendant can show
that on the twenty-sixth day of December, 18H2, said policy
was entered on the books of the company at the home office, in
New York, as lapsed for the non-payment of premimns .

.F. )JI. Drew and L. G. Roberts, for plaintiff.
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1. Policy void because it ,vas issued in violation of the ruleR
of the company, which by the application are made a part of
the contract of insurance. Every rule of the company, eveu
condition of the contract of insurance is broken. Nothing thpt
the defendant stipulated as necessary to obtain insurance in the
company was done. There was not the necessary knowledge and
consent of the insured. There was no application for insurance;
there was no medical examination.
Counsel cited on this point: Clould v. York Go. Mut. F~'re
Ins. Go. 4 7 Maine, 40!J; N. Y. Life Ins. Go. v. Fletcher, 117
U. S. 519; Ryan v. World ilfut. Life Ins. Go. 41 Conn. JG8;
Philbrook v. N. E. Mut. Ffre Ins. Go. 37 .Maine, 137; Batt~es
v. Yorlc Go ..Zlfut. Fire Ins. Go. 41 Maine, 208; LoveJoy
.Augusta M.ut. Fire Ins. ·co. 4,5 Maine, 472; Richanlson ~Maine Ins. Go. 4G Maine, 3~)4; Day v. Glwrte1· Oak F. & JW.
Ins. Go. 51 Maine, 91: Lindley v. Unfon Farniers' 1liut. F£:re
Ins. Go. 65 Maine, 368; Swett v. Citizens' 1Wut. Relief Society,
78 Maine, 541; Edmands v. 1Wut. Safety Ffre Ins. Oo., 1
Allen, 311; If'imball v. Etna In.'{. Oo. 9 Allen, 540, p. 542;
Brown v . .Nlw~s. Mut. Life Ins. Go. 59 N. H. 298.
2. The policy was void hy reason of the fraud of defendant's
agent. His acts were a fraud on the insured and insurer. AU
the statement~ made in the application and medical examination
are forgeries and false representations. They go to the essen~e
of the contract. Clark v. N. E. Jl!lut. Fire Ins. Go. fl Cush.
p. 352.
A policy obtained hy misrepresentation is in legal intendmeht
no insurance at all; it has no legal effect. Clark v. N. E.
~y •

J.lf.ut. Fire Ins. Go. supra.
Fraud will vitiate any, even the most solemn transactions,
and any asRerted title to property founded upon it is utterly
void. United States v. The Am,istad, 15 Peters, 518.
,
vVhether both plaintiff and defendant, or the plaintiff alone
was deceived by the fraud of the agent, still the policy is vo:id
and the premiums should he returned. N. Y. Life Ins. Go. ;v •
.Fletcher, 117 U. S. 519; Ryan v. World Mut. Ins. Oo. 41
Conn. 1G8; Baeon on Benefit Societies & Life Insurance, § 428,
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p. G40; Tebbetts v. The J-Iam.ilton J}fut. Ins. Co. 3 Allen, 5G9:
.LllcCoy v. _Jfetropolitan Life Ins. Co. vrn Mass. 82; Kyte v.
OJ1nme1·cial Union A,1;surance Co. 149 Mass. llG; Br·own v.
Jlfass. _j__Wut. Life Ins. Co. ,59 N. H. 298; _Hartwell v. Alabmna
Gold Lffe Ins. Co. o3 La. Ann.1353; S. C. 39 Am. Rep. 294.
3. The contrad of irnmrnnce never took effect for want of a
proper npplication and examination. The condition precedent
was entirely ,rnnting. The policy had no f<:mndation to rest
upon. The minds of the p:trties never met in any contract
agreement. I{hnball v. Etna Ins. Co. 9 Allen, 540; Goddard
v. J1fonito1· Ins. Co. 108 1\fass. 5G, p. 5~); Sanders v. Cooper,
115 N. Y. 279.
Plaintiff not estopped: Tm,mbly v. Ricard, 130 Mass. 2ML

J. H. D1·urrunond and J. H D/'Urnrnond, Jr., for defendant.
SITTING: PETEltS,
"\VnrrEncusE,

C. J.' vVALTON,

E;_vrEiff, FOSTER, HASKELL,

~TJ.

FosTF:R, .J.
The plaintiff seeks to recover the amount paid
in premium:-. on a policy of insurance on the life of hiR wifo.
The case comes hefore this court upon an agreed statement,
and the facts briefly stated are these: On September G, 18HO,
plaintiff wa8 induced by defendant'::,; agent to take a policy of
insurance on the life of his wife in the defendant company, payahle :-it her death to himself, upon the repre8entations that the
wife need not sign any application therefor or know or consent
to the same; that she need not he examined by a physician of
the company, and that the company permitted applications to be
made in such ·way and issued policies thereon.
Upon these representations the plaintiff consented to take a
policy in the defendant company on the life of hi::,; wife without
her knmvledge or con~ent. Thereupon the defend:mt's agent
filled out the application and affixed her signature to the snme.
The plaintiff then paid the agent the advance premium of thirtyone cents. The wife was not examined by a physician of the
company, :tlthough what purports to he a certificate of medical
examination of the wife, signed hy a physieian of the company,
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is attached to the application, the alleged certificate having been
filled out and signed by the defendant's physician without any
examination or the knowle<lge or consent of the wife.
September 15, 18~)0, on this application and ,examination the
company issued its policy for five hnndr<1d dollars on the lifo of
the wife, payable to the plaintiff at her death. The wife had no
knowledge that an applicntion for insurance (111 her lifo had been
made until ahout four weeks afterwards, all the negotiations
hnving been carried on with the plaintiff hy <lefendaut'8 agent.
Neither he nor his wife ure able to read or write in the English
language, and all negotiations were carried on in the French
language.
Pursuant to the conditions of the policy, plaintiff continued
to pay the weekly premiums of the thirty-one cents thereon
( amounting in all to thirty-six do1lurs and twenty-seven cents,)
until Novem her 21, 18~)2, when he refused to make further
puyments of premiums, and denrnnded of the agent of the
company a return of the premiums paid hy him. upon the
ground that the representations of the agent at the time the
plaintiff agreP.d to take the policy were false ; that he was induced to take the policy hy these representations, and that he
had learned that hy the rule::- and regulations of the company
the poliey was void.
Upon the foregoing faets the plaintiff claims that the policy
was void, and thnt he is entitled to recover in this action the
amount paid in premiums on the policy.
Tho lial>ility of an insurance company for a return of premiums
is by no means absolute, hut depends upon tlrn que~tion whether
the policy has ever become a hinding contract between the
parties. If it has, and the risk has once commenced, then there
can be no apportionment, nor will an action lie for the recovery
of the premiums paid.
This principle is thus laid down by the text writers.: !! vVhere
the contract htts once taken effect, there is ordinarily no rule of
law to sustain the recovery hack of premiums paid, even though
the insurer attempted to declare a forfeiture.
On the other
hand, where the contract has never taken effeet, the premiums may
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be recovered back, in accordance with the general rules governing the recovery back of money paid." Cook Life Ins. Hl3,
194. Bliss Life Ins. § 423. Leonard v. Ww;Jtbume, 100 Mass.
251.
Applying these principles to the case at bar, ,ve must ascertain
whether this policy had ever become effectual as a contract and
the risk had ever commenced.
If so this action cannot he
maintained.
The application ~as in the usual form, regular upon its face,
nnd came into the defendant's possession through the regular
channels and in the usual course of its business. The fraud
relied upon by the plaintiff was the fraud of the defendant's
agent, and the company relying upon what purported to be the
application of plaintiff's wife for a policy upon her life Tor the
benefit of her husband, issued its policy in accordance with the
proposals contained in that application. The plaintiff received
a policy which insured the life of his wife for his benefit in the
exact terms and under the precise conditions which he applied
for, provided the policy ,vas valid and binding upon the company. He makes no complaint that this i~ not true. But the
gist of his complaint is that his policy is not binding upon the
company, but is void because of the acts of its agent.
But the fraud which was committed was not a fraud upon the
plaintiff. He was in no wise injured or damaged by it. It was
a fraud upon the defendant, and nobody but the defendant
could he injured or damaged by it.
The fraudulent acts consisted in sending an application and
certificate of medical exnmination, fraudulent in whole or in part,
to the d_efendant, upon which it would act in issuing its policy.
The application and medical examination ·were solely for the
purpose of giving the defendant an opportunity to decide
whether to issue its policy on the life of the plaintiff's wife or
not. All the provisions of the application, policy and rules of
the company which were violated by the defendant's agent and
phy:;;ician, were provisions for the sole benefit of the defendant.
They were not for the benefit of the plaintiff or his wife. The
purpose of these provisions was to satisfy the defendant that it
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was safe in issuing the policy. They furnbd1ed the information
upon which the defendnnt ncted in issuing the policy, and so far
as the plaintiff was concerned it mattered not to him ·whether
there was an actual application and medical examination or not,
so long as the policy issued was, in its terms and conditions,
such as he wanted. There is no pretense that it wa8 not. He
complains concerning the fraud committed upon the defendant.
If that fraud did not render the policy absolutely void, then he
has no cause for complaint.
If the risk commenced to run, the i)olicy was not void.
The application and medical examination being preliminaries
for the protection of the defendant in. issuing its policy, and
solely {or its benefit nnd advantage, could have been entirely
dispen"sed with, if the defendant had seen fit so to do. The
defendant coul<l have waived them entirely and issued a policy
which would have heen valid and binding upon it. Nm·th
Berwick Co. N. .E. F. & M. Ins. Co. 52 Maine, 336, 341;
Allen v. Vt. Afut. Ffre Ins. Co. 12 Vt. 36G.
This case does not present to the court the question of fraud
upon the insured or a fraud in relation to proYisions of the
policy that were for his benefit, and of which he could take
advantage; hut the sole question is, whether the fraud upon the
defendant committed hy its own agents, rendered the policy
absolutely void, so that no risk was ever assumed under it.
/
The application in form was regular in every respect, and, so
far as the pluintiff ·was concerned, it stated the exact terms and
conditions of the insurance he desired. There is no pretense
that the plaintiff's wife was not a proper subject of insurance,
nor that, so far as her health was concerned, she was not a good
risk, nor that the answers and statements in the npplication and
certificate of medical examination were false and not true in
fact.
The insurunce was regular in every respect with the exception
that there had been no medical examination of the life proposed
for insurance, and the application was not signed by her ulthough
it purported to he, and the whole transaction took place without
her knowledge and consent.
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The effect of these acts might render the policy voidable so
far as the defendant ,vas concerned, but would not make it
absolutely void.
The courts in different jurisdictions have held that policies
issued under circnm8tances similar to these shown to have existed in thil-l case are either valid, or voidable only, but never
absolutely void. Bliss Life Ins. § § 82, 83, 294.
In Massachusetts, the court in recent decisions has held the
policy voidable.
Leonard v. lVaslzburn, 100 :Mass. 251;
Plympton v. Dunn, 148 Mass. 523.
The Supreme Court of the United States hold such acts to be
the acts of the company and bind it. Ins. Co. v. Tf.,...ilkinson,
13 Wall. 222; Ins. Co. v. Mahone, 21 Wall. 152; Ins. Co. v.
Baker, 94 U.S. 610.
In New York, the policy is held to he binding upon the company.
Baker v. Ins. Co. G4 N. Y. 648; 1l1iller v. Phoenix
Life In.~. Co. 107 N. Y. 2~2; O'B1·,ien v. Home Benefit Soc.
117 N. Y. 310.
In Connecticut, the policy is held to be voidable. Ryan v.
lVorld Mut. Ins. Co. 41 Conn. 168.
In Ohio, the policy is held to be valid. 2lfass. _1._lfutual Life
Ins. Co. v. Eslzebnan, 30 Ohio, 647.
In Iowa, the policy is held valid. 1l1cArtltm· v. Home Life
As.~. 17 Ins. L. J. 129. In this case the ngent inserted without the knowledge of the af:lsured false answers in the application, and forged the certificate of medical exnmination.
In Michigan, the policy is held to be valid and binding on the
company. Brown v. Metropolitan Life Ins. Co, 65 Mich. 306;
Temrnink v. Sante, 72 Mich. 388.
So in Colorado, State In,"1. Co. v. Tayl01·, 19 Ins. L. J. 966.
While in different jurisdictions there is a contrariety of opinion
as to the effect of the act8 of an agent which are a fraud upon
the company ,-they are held either to have estopped the company from taking advantage of them, or to have rendered the
policy voidable only. While the courts in some of the cnses
have spoken of the policies as tt void," it will be found upon
examination that the word was used in the sense of voidable only,

382

MAILHOIT V, INSURANCE CO.

[87

us the questions of waiver or affirmance of such acts were discussed. Atlantic Ins. Go. v. Goodall, 35 N. IL 328, 332. In
that cnse the conrt say : "But the term void is equivocal. It
may import absolutely null, or merely voidable, as it is often
used where the contract to which it applies has a capacity to be
affirmed, and thus rendered effectual from the first, the affirmance operating as a waiver of the right to avoid.''
In some of the case~, the courts have intimated that the
premiums might be recovered, but it was upon the ground that
the policy was voidable and that the company had avoided it,
thus rendering itself Jiahle to an action for the premiums. It
was so held in Conn. Mat. Ins. Go. v. Pyle, 44 Ohio, 19, and
in N. Y. Lffe Ins. Go. v. Pletcher, 117 U. S. 519. But that
question does not arise in this case. It is not claimed that this
policy was voidable on account of the fraudulent acts of the
agent and had been avoided, either before or since the commencement of this suit, by the defendant upon that ground. The facts
stated show that the defendant has always treated this policy as
a valid policy, and that it was in fact in force at the time this
suit was brought. It was lapsed h_y the defendant only after the
refusal of the plaintiff to pay the premiums in accordance with
its terms and conditions, and in fact not till after this suit was
commenced.
The defendant has never attempted to take
advantage of the fraud, hut on the contrary has recognized .and
treated th3 policy as a valid anJ exi -,ting contra~t up to and even
after suit Wils brought by the plaintiff to recover the premiums.
Whatever the effect of such fraudulent acts of the agent, ns
shown in this case, might have upon the policy jn other jurisdictions, there can he no doubt that since the act of 1870, c. 156,
(incorpomted into and a part of R. S., c. 49, § ~)0) in this
state it must be held to be a binding and subsisting contract.
That statute provides that ~~ such agents and the agents of all
domestic companies shall be regarded as in thP- place of the
company in all respects regarding any insurance effected by
them. The company is bound by their knowledge of the risk
and of all matters connected therewith. Omissions and misde-
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scriptions known to the agent shall be regarded as known by
the company and waived hy'it as if noted in the policy."
In Fm·row v. Coclzmn, 72 Maine, 309, the action was for the
recovery of premiums paid on a life insurance policy, on the
ground that the policy was void, because the agent without
authority changed the terms of the policy. The policy did not
conform to the application and the desires of the insured in
reference to the beneficiary. The agent changed its terms so as
to conform to his wishes without the knowledge and consent
of the company, and the court held that his act was the act of
the company, and that the policy was binding upon it.
Notwithstanding the rules and regulations of the company
provide that any policy issued upon the life of a wife for the
benefit of her husband without her knowledge and consent and
examination by the company's physician, and unless she personally signs the application, is null nnd void, and thiH is held to
he a part of the contract and binding upon the company, it does
not render the contract void ab initio, hnt only voidable. Bliss
Life Ins. § 2G0; Atlantic In.~. Co. v. Goodall, 35 N. H. 328,
332. In this latter case the question turned upon the expression
11
null and void" in the policy. and the court held that it meant
voidable only and that the policy was capable of confirmation.
These rules and regulations were inserted for the benefit of
the defendant, and it had the right to ·waive them nnd affirm the
policy if it snw fit so to do.
Atlantic Ius. Co. v. Goodall,
snpra; Pierce v. The ..LVaslma Ffre Ins. Oo. 50 N. II. 297;
_N01·th Berwick Co. v. N. E. F. & _Jf. Ins. Co. 52 Maine, 336,
341; Day v. Ins. Co. 81 Maine, 244.
It is undoubtedly true that if a person is induced hy false
representations to take out a policy of insurance. he can avoid
it and recover the premiums paid upon it. But the representations must _be material as to him, such as work an injury to him.
In the present case the representations were of facts that were
of interest to the defendant alone. and their truth or falsity
could be of moment and importance to the defendnnt only.
Assuming they were the inducement upon which the plaintiff
relied in entering into the contract, they did not render the
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contract absolutely void but only voidable. United States Oo.
v. TVright, 33 Ohio, 533.
In the last cited case the agent of the insurance company
made fah,e representations to the insured as to the payment of
premiums and as to the terms of the policy by which he was
induced to take out the policy and pay the premiums. Upon
learning the falsity of the representations, he repudiated the
contract and commenced suit for the return of the premiums.
It was held that he could not recover upon the ground that the
contract was absolutely void, but upon the ground that he could
rescind. Penn. Ins. Co. v. Orane, 134 Mass. 5G; riedclin v.
Griffin, 13G Mass. 229.
The right of recovery in these cases is based upon the ground
that the contract is voidable by the insured and that he has
properly re~cinde<l it.
In the present case there has been no rescission, nor facts
showing that it was unnecest-ary by reason of the policy being
worthless. PmTow v. Oochran, 72 Maine, 309; OutleJ' v.
Gilb1·eth, .53 Maine~ 17G.
In any view that can be taken of this case, the policy was not
void absolutely.
Nor can the plaintiff recover upon the ground that the policy
was voillable and has been rescinded. The defendant has never
attempted to take advantage of the fraud to annul the contract.
If the defendant had avoide<l. the eontract upon this ground
instead of treating it us a subsisting contract, it might be that
the plaintiff <·ould properly ti-eat the contract :ts rescinded and
be entitled to a return of the premiums paid upon it. The
court8 have so held,- but no court has held that the premiums
could be recovered in a voidable policy simply because it was
voidable. This policy at the time the plaintiff attempted to
re8eind was not void ab initio ;-at most it was only voidable,
and the risk under it had been assumed by the defendant. It
had commenced to run. The life of the phlintiff's wife was
insured from the delivery of the policy till it lapsed by reason
of non-payment of the premiums, and was in force at the time
thi:::; suit was instituted, and if it had become due it cnnnot be
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said in law that it would not have been paid. Plympton v.
Dunn, 148 Mass. 523, 527.
It will he noticed that the class of cases cited by the learned
counsel for the plaintiff are those where there ·were misrepresentations made by the insured in obtaining the policy, or a breach
of warranty on his part.
· In those cases the courts have held that the misrepresentations,
whether intentional or otherwise, and the breach of warranties,
have rendered the policies void, so that there could he no
recovery upon them. In the case at bar the fraud was that of
the agent of the defendant, but the defendant has treated the
policy· as a valid, subsisting contract, and never sought to
annul it on the ground of fraud. The plaintiff has never rescinded it, even if it ,vere in his power so to do. The result
is that the action can not be maintained.
Judgrnent for defendant.

EDWARD F. SHANAHAN

vs.
METROPOLITAN LIFE INSURANCE COMPANY.

Androscoggin.

Opinion April 8, 1895.

The rule in preceding case applied.

The facts are stated in the opinion.

F. M. Drew and L. 0. Robe1't8, for plaintiff.
J. H. Drummond and J. H. Drumnwnd, Jr., for defendant.
SITTING: PETERS, C.

,VHITEHOUSE,

J., WALTON,

EMERY, FOSTER, HASKELL,

JJ.

FosTER, J.
This is an action for money had and received to
recover the amount of premiums paid to the defendant upon a
policy of life irnmrance on plaintiff's life for his own benefit.
,January 25, 1889, the plaintiff was induced by the defendant's
agent to fake a policy of insurance on his own life in the defenVOL. LXXXVII.
25
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dant company, payable at death to his executor, administrator
or assigns, the agent of the company representing that it was
not necessary that he should be examined by a physician of the
compnny, and that the defendant would issue its policy on his
life although there was no medical examination of the plaintiff,
which representations were false and known to the defendant's
agent to be so.
The plaintiff, induced by these representations, took out a
policy in the defendant company on his own life, and the
defendant's agent filled the application and the pluintitf signed it.
The pluintitf was not examined by a physician of the company,
although what purports to be a certificate of medical examination of the plaintiff signed by a physician of the company is
attached to the application, it having been signed by the company's
agent or physician without any examination, or the knowledge
or consent of the plaintiff.
February 11, 1889, upon this application and examination the
company issued its policy for the sum of five hundred dollars
on his life.
The plaintiff is unable to read in the English language, and
all the negotiations for the insurance "vere carried on in the
French language.
Pursuant to the conditions of the policy the plaintiff continued
to pay the weekly premiums of tw~nty-seven cents thereon,
amounting in the whole to forty-nine dollars and ninety-five
cents, until August 22, 1892, when he tefused to make further
payments of premiums and demanded a return of the premiums
paid, upon the ground that the representations of the agent of
the company at the time the plaintiff agreed to takt' the policy
were fah:e, and that he was induced to take the policy through
said representations.
Upon the foregoing facts the plaintiff claims the policy was
void, and that he is, therefore, entitled to r~cover hack in this
action the premiums paid upon the policy.
The case shows an insumnce regular in every .respect with
the exception that there was no medical examination, although
there was attached to the application a certificate of medical
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examination regular in form and purporting to be signed by the
coinpany~s physician.
The company treated the policy as valid nnd binding upon
the company, and never sought to repudiate it or treat it as,
anything hut a valid contrnct between it and the plaintiff till
long after the 22nd of August, 1892, when the plaintiff himself
refused to pay the premiums.
,vhatever representations were made, they ,vere those of the
company's agents, and the company was bound by them. The·
company would he cstopped from asserting that they were not
binding on the company. Grattan v. Met. Life Ins. Co. 80 N.
Y. 281; Mowry v. Rosendale, 74 N. Y. 360.
The facts in the case at bar are so similar to those in the case of
Mailhoit v. lJ,fet. Life Ins. Co. ante, p. 374, that any exposition
of the law in this case is unnecessary, as the principles governing the decision in this case are stated fully in that, and must
he dedsive in this. No rescission is set up, or proved by the
facts stated. The policy was not void absolutely, but voidable.
The risk had begun to run as in the case named. The sameconsequences follow as in that, and the entry must be,
Judgnient for defendant.

CLARENCE

L.

ROBINSON

vs.
RocKLAND, THOMASTON AND CAMDEN S·rREET RAILWAY.

Knox.
Railroads.

Passengers.

Opinion April 9, 1895.

Removal. Breach of Peace. R. S., c. 51, § 73.
Stat. 1889, c. 261.
In this State, the use of indecent or profane language in a street railroad car
is a breach of the peace, and the conductor of the car may immediately
arrest any person guilty of such breach of the peace and hold him till a
warrant can be obtained, or he can be placed in custody of the proper officers
of the law. Or the conductor may remove a person guilty of such breach
of the peace from the car.
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If, in a car filled with passengers, nearly one half of whom are ladies, a man
in earnest conversation undertakes to emphasize his statements, as some
men are apt to do, by saying: "By Goel," it is so, or:" By God," it is not so,
the law makes it the duty of the conductor to check him; and if the latter
denies his guilt, and upon being assured by the conductor that he was guilty,
flies into a passion and calls the conductor a "damned liar," he may rightfully be removed from the car. Not as a punishment f'or his insult to the
conductor as an individual; but to vindicate the authority of the law, which
forbids the use of such language in a street car, or any other public place,
whe.re women and children have a right to be.
The fact, that the offender was innocent of the misconduct with which he was
at first charged can be no excuse for his subsequent offense. He can 11ot
excuse the use of indecent or profane language in a street railway car by
proof that he was first falsely charged with the use of similar language.
ON MOTION.

This was an action of trespass for ejecting and removing the
plaintiff from the defendant's street car by its servants. The
plaintiff recovered a verdict for $1187 .27, and the defendant
brought the case to the law court on a general motion, besides
alleging that the damages were excessive.
The defendant justified the acts of its servants under R. S.,
c. 51, § 73, which reads as follows:
~~ ,vhoever behaves in a disorderly or riotous manner while
on any train of railroad cars or street railroad car, or uses
indecent or profane lnnguage in such car, is guilty of a breach
of the peace, and shall be fined not less than five nor more than five
hundred dollars, or imprisoned in jail not less than thirty days
nor more than one year; in addition to any other penalty provided by law."
The car from which the plaintiff was ejected was filled with
passengers, twenty-eight to thirty, about half of whom were
ladies. Among the number ,vas a drunken man who had twice
u.se,d profane language for which he \Vas each time reproved by
the conductor. The defendant's testimony, a<lduced by eight
witnesses, was to the effect that, immediately after the conductor last spoke to the drunken man in relation to his profanity,
the plaintiff said, '' By God, you didn't see him." The conductor
stepped along to the plaintiff and asked him to stop swearing.
The plaintiff denied that he had sworn. A conversation occurred
between the conductor and the plaintiff in which the plaintiff
used the words "damned liar." The conductor asked the
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plaintiff if he wasn't swearing then and the plaintiff replied that
he was aud he would swca1· as much as he '' damn please." The
conductor then told the plaintiff he would have to stop swearing
or get off the car, and the plaintiff answered, "I won't get off
and I'll he God damned if you can put me off." The conductor
then stopped the car and with the aid of the motor-man put the
plaintiff off.
The plaintiff denied that he used the profane language testified
to hy the defendant's witnesses.

J. E. Mom·e, for plaintiff.
I. The principles upon which such actions are based were
thoroughly discussed and definitely settled in this State in
Goddard v. Grand Trunk Railway, 57 Maine, 202. Reaffirmed
in Hanson v. E. & N. R. R. Co. 62 Maine, 84.
When a prinw facie case of assault and battery fa sought to
be justified, it is incumbent upon the one who justifies, to show
that no more force was used than the exigence of the case called
for.
In Vinton v. J.l!fiddlesex R. R. Co. 11 Allen, 304, which
holds that a conductor may expel a person who, by reason of
intoxication or otherwise, may disturb passengers, the court say
(p. 307): ''The safeguard against :m unjust or unauthorized use
of the power is to be found in the consideration that it can never
be properly exercised except in cases when it can be satisfactorily proved that the condition or conduct of a person was such as
to render it reasonably certain that he would occnsion discomfort
or annoyance to other pas::,;engers, if he was admitte<l into a
public vehicle or allowed longer to remain within it."
A corporation cannot escape liability because its servants
acted in good faith, if they failed to exercise good judgment.
Booth on St. Ry's, § 327, last clause. Hmnan v. Om,alza Hm·se
Ry. Co. 52 N. vV. Rep. 830. (Neb.)
,
In Putnam v. Broadway & 7th Ave. R. R. Co. 55 N. Y.
108, it was held that the manifm;t intoxication of a passenger
does not in every case warrant his expulsion, and that the
conductor has no right to .remove him unless he is dangerous or
annoying to others.
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There is no pretense jn this case that the plaintiff was intoxicated, or ,v<mld disturb or annoy others. His offense was in
denying the conductor's charge, and calling him a liar after
continuow, prodding, and very great provocation by the conductor. If provocation excuses a conductor, it certainly should
doubly so the passenger, when provoked by the conductor
whose duty is to exercise great care to treat him well.
The contract on the part of the company i8 to safely carry
its passengers and to comµenl:-iate them for all unlawful and
tortious injuries inflicted by its servants. It calls for safe
carriage, for safe and respectful treatment from the carrier's
servants, and for immunity from assaults by them, or by other
persons if it can be prevented by them. No matter what the
motive is which incited the servunt of the carrier to commit an
improper act towards the passenger during the existence of the
relation, the master is liable for the act, and its natural and
legitimate consequences. Hence it is responsible for the insulting conduct of its servants, which stops short of actual violence,
and for ·wanton or negligent conduct. Booth on Street Railways,
§ 37i, and cases cited in note.
II. The weight of evidence, especially when conflicting is for
the jury. In the case at bar, the evidence was submitted to the
jury under a clear and impartial charge. They sn,w the witnesses
and how they appeared, and ,vere the proper judges where the
truth lay. The law imposes the duty of determining the facts
upon the jury and not upon the court. Ellfott v. Grant, 59
lVI:dne, 418; Tower v. riaslmn. 84 Maine, 8H-91.
It is a rule that a new trial will not be granted when the
evidence is contlieting and the case has been left to the determination of' the jury under a clear and impartial charge. In this
~ase the charge of the presiding justice seems _to have been
satisfactory to both parties. No exceptions are taken. Smith
v. Brunswfok, 80 Maine, 189, 192; I-Iunter v. I-Ieatlz, 67
Maine, 507.
Even though the facts are undisputed, if they are of ~mch a
nature or pertain to such a matter that different minds might
reasonably exercise different judgment:, upon them, the question
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to be decided belongs to the jury. Shannon v. B. & A. R.
R. Co. 78 Maine, 52, 60; Lesan v. 11£. C. Railroad Cu. 77
Maine, 85, 91.
III. The same rules govern, and the same authorities are
applicable, under the motion to set the verdict aside for excessive damages.
~~The question of damages is one ,vhich the law submits to
the jury. No imputation is made upon their integrity of action.
Parties litigant must bow to their decision as to that of the
ultimate tribunal for the determination of facts." Powe1's v.
Cary, G4 Maine, 9, 22.
The defendant asks for a new trial on account of excessive
damages being allowed, that he may experiment, and hope to
get them reduced, putting the plaintiff to great expense and
trouble for that purpose. It is a sort of a gamble. If the damages are likely to be increased he does not want the verdict set
aside. They must be very extravagant to justify setting the
verdict aside. The court in Po1'tland & Roclw~ter R. R.
Co. v. Deering, 78 Maine, p. 61, say: ~'The damages were
assessed by the jury with rather a liberal hand, but not at such
an extravagant amount as to justify us in granting another trial
that they may be reduced."
The right of the jury to give exemplary dumages for injuries
wantonly, recklessly or maliciously inflicted is us old as the
right of trial by jury itself. Goddard v. Grand Tl'unk Ry. 58
Maine, 202, 218; Pike v. Dilling, 48 Maine, 539; IIanson v.
E. & JY. A. R. R. 62 Maine, 84, 90.
The jury may consider not only the menial suffering
which accompanies and is a part of the bodily pain, hut that
other mental condition of the injured penmn which arises
from the insult of the defendant's blows, or for as~ault alone,
when maliciously done, though no actual personal injury be
inflicted. So in various other torts to prope1:ty alone when the
tort feasor is actuated by wantonness or malice or a wilful disregard of other's rights therein, injury to the feelings of the
plaintiff, resulting from such conduct of the defendant, may
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properly he considered by the jury in fixing the amount of the
verdict. lVyman v. Leavitt, 71 Maine, 227, 229, 230; P1·entiss v. Shaw, 56 Maine, 427.
The body of a man is of little moment compared with the life
that temporarily abides in it. Mental suffering may not result
from bodily harm alone, but most keenly may flow from causes
tending to degrade antl humiliate the spirit and self-respect of
a man. Webb v. Gilman, 80 Maine, 177, 188; Joknson v.
Sniith, 64 Maine, 553, 554.
One jury might fix the damages at one sum, and another jury
at a different sum and yet both act honestly. If, in such a case,
the verdict is not so clearly excessive as to create a belief that
the jury was influenced by improper motives, or foll into some
mistake in making the computation, the court has no right to
set the verdict aside and put the parties to the trouble and
expense of another trial. F£eld v. Plaisted, 75 Maine, 476,
477.
I refer also to cases stated on pp. 218, ·219, 220 and 221, 57
Maine, Goddard v. Grand Trunk, for examples where verdicts
have not been set aside for being excessive, though the damages
allowed were large, for instance, five hundred pounds for
knocking a man's hat off,-a thousand pounds for nominal
imprisonment.
W. H. Foglm·, for defendant, cited: R. S., c. 51, § 73; Booth
St. Rys. § 3(39; Am. & Eng. Encl. 1016; Murphy v. W. & A. R.
R. 23 Fed. Rep. 637; Putnam v. Broadway, &c. R.R. 55 N. Y.
108 ~ Vinton v. lYiiddlesexR. R. Go. 11 Allen, 304, affirmed in
j_lfmplty v. Union Ry. Go. 118 Mass. 228; G. B. & Q. R.R.
v. Griffin, 68 Ill. 499; 0. & N. W.R. R. v. Williams, 56 III.
115. Damages: Webb v. Gilman, 80 Maine, 188; ·Goddard v.
Gnmd Trunk Ry. 57 Maine, 223; Ames v. Eiilton, 70 Maine,
48; Pierce v. Getchell, 76 Maine, 219; Sanders v. Getchell,
Ib. 158.

C.
JJ.

SITTING: PETERS,
HOUSE, vVISWELL,

J.,WALTON, EMERY, HASKELL, WHITE-
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WALTON, J.
e think the verdid in this case 1s clearly
wrong. It is an aetion to reeover damages for being removed
from a street rail way car, and the plaintiff has obtained a verdict
for $1187 .27. vVe think the removal wat- justifiable, and that
the verdict is clearly erroneous, and must be set aside.
In this State, the use of indeeent or profane language in a
street railroad car is a breach of the peace. It is a crime for
which a person may be puniehcd by fine or imprisonment. And
the conductor of the car may immediately arrest any person
guilty of such a breach of the peace and hold him till a warrant
can he obtained, or he can he placed in custody of the proper
officers of the law. R. S., c. 51, § 73, as amended by Act 1889,
c. 2Hl. Or the conductor mny remove a person guilty of such
a breach of the peace from the car. The cases which sustain
this right of removal are too numerous for citation. And in the
exercise of this right, the conductor acts as a police officer. He
is not to act or refuse to act at the dictation of his own will and
pleasure. When indecent or profane language is being used in
his cur, it is his duty to check it, and he will be guilty of a
breach of duty if he foih, to do so. And if, in a car filled with
passengers, 1rnar]y one-half of whom are ]a<lies, a man in earnest
conversation undertakes to emphasize his statements, as some
men are apt to do, by saying: ,~ By God," it is so, or: "By God,"
it is not so. the law makes it the duty of the conductor to check
him; and if the latter denies his guilt, and upon being assured
by the conductor that he ,va::-; guilty, flies into a pm,sion and
calls the conductor a "damned liar," it if; the opinion of the
court that he may rightfully be removed from the car. Not as
a punishment for his insult to the conductor as an individual ;
but to vindicate the authority of the law, which forbids the use
of such language in a street car, or any other public place, where
women and children have a right to be. The fact, ifit he a fact,
that the offender was innocent of the misconduct with ·which he
was at first charged can he no excuse for his subsequent offense.
A thief can not excu8e his crime by showing that before committing the theft in question he lutd been falsely accused of a similar
offense. No more can a man excuse the use of indecent or pro-
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fane language in a street railway car by proof that he was first
falsely charged ·with the use of similar language. To be first
falsely charged with an offense is not a license to become immediately guilty of a similar offense.
And herein lies the weakness of the plnintiff 's case. He
admits that he called the conductor of the car, ''a damned liar,"
and he does not claim that he hnd any excuse for so doing,
except that the conductor had fin,t falsely accused him of swearing and admonished him to desist. And he does not claim that
the conductor spoke to him in a loud, harsh, or angry tone of
voice. He admits that the car was filled with passengers, nearly
half of whom were ladies. He says that the conductor approached
him, and, in an ordinary tone of voice, requested him to stop
8Wearing; that he denied that he had been swearing; and that,
upon the conductor's again affirming that he had been swearing,
and that he must desist or he should be obliged to put him out
of the car, he called the conductor, "a damned liar." And
several witnesses testi(y that he went further and defied the conductor, and said that he, '' would he God damned if he would
put him off the car," and that he would swear as much as he
"damned pleased," and that he used much other indecent and
profane language.
But, if it should be conceded that the plaintiff's account of
the transaction is strictly true, and that all of the defendant's
witnesses are mistaken, it would still he the opinion of the court
that the plaintiff's conduct justified his removal from the car.
vVe a1:e reminded by the plaintiff's counsel that in Goddard v.
Grand Trunk Railway, 57 Maine, 202, a verdict for very large
damages was sustained. Certainly. And our present decision
i8 in harmony with that decision. In that case, a servant of the
railroad company used exceedingly foul and profane language to
a respectable and unoffending passenger. Here, a passenger
used very offensive and indecent language to a respectable and
unoffending servant of the railroad company. '\\re protected the
passenger in that case, and, for the same reason, we hope to be
able to protect the railroad servant in this case. Both decision~
are in favor of morality and decency. In that case, the servants
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of railroads were taught to treat passengers ·with civility, and jn
this case, we hope to teach passengers to treat the servants of
railroads with civility. To call a street railroad conductor, who,
in a crowded car, half filled with ladies, is endeavoring to maintain order and suppress profanity, ,: a damned liar," is a poor
foundation on which to rest a suit for punitive damages.
-"-?Jfotion su.-;tained.

MAURICI<J

s. FISHER vs.

Cumberland.

ELKANAH E. BOYNTON.

Opinion April 11, 1895.

Sales. Delay to DPliver.
The defendant gave a written order for five thousand cigars, twenty-five
hundred to be shipped at once, and the balance on call. Having waited
nineteen days, and having heard nothing from his order, he countermanded
it and bought cigars elsewhere. Held; that the delay was unreasonable,
and that an -action to recover the price of the cigars was not maintainable.
ON EXCEPTIONS.

Thi:::, was an action of assumpsit upon an account annexed for
2500 cigars, sold by ,Julius M. Cohen, who assigned the account
to the plaintiff, and tried by the justice of the Superior Court for
Cumberland County, without the intervention of a jury, subject
to exceptions in matters of law. Plea, the general issue, with
brief statement that if any contract was made with plaintiff's
assignor, or promise made to him, it was for goods to be delivered immediately and no goods were so delivered, and no promise
made as set forth in plaintiff's writ.
May 2, 1892, an agent for Julius M. Cohen, the plaintiff's
assignor, called upon the defendant at his drug store in Camden
and procured from him a written order for five thousand cigars,
'' twenty-five hundred to be shipped at once and the balance on
call."
Three weeks later, on May 21, 1892, the defendant, having
heard nothing from his order, wrote Mr. Cohen that as he had
not received the cigars, nor heard from him, he felt obliged to
and did countermand the order, and bought cigars elsewhere.
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May 28, 1892, Cohen wrote the defendant that the cigar~ were
shipped from New York, May 20, and asking if they had been
received. They in fact arrived in Camden, M:ty 24. Cohen had
factories in Boston and New York.
The only reason for the delay in filling the order, given by
Cohen, was ina Jetter dated June 15, in which he say8 that having
a large sale of that brand of cigars they invariably take from
fifteen to twenty days to fil] an order, but no such notice is
Rhown to have been given the defendant at or before the time
he gave the order. It appeared from the testimony that these
goods were not in stock at the time of the receipt of the order but
were manufactured to fi]l the order, of which fact the defendant
was not informed.
After considerable correspondence between the parties, the
cigars were re-shipped by the defend:mtto Cohen, who acknowledged the receipt of them and said he should hold them subject
to the defendant's order, and insist upon the payment of the
bill.
The court ruled, as a matter of Jaw that, under the terms
of this order the cigars should have been shipped or forwarded by
regular conveyance, upon receipt of the order.
Upon this state of facts the court found that the plaintiff's
assignor did not comply with the terms of the contract; that the
delay in filling the order was unreasonable. The plaintiff thereupon took exceptions.

H. TV.' Gage and 0. A. Stmut, for plaintiff.
There seems to be no definite, ascertained legal meaning
affixed by the courts by continuous constmction of the words
'~at once." A thorough and extended search of authorities has
failed to discover a case, analogous to this ca~e, in which these
words have been construed by the court; but we are aided by
comparing the decisions of the court upon the legal meaning of
words practically synonymous. Directly was held in Duncan
v. Topham,, 8 C. B. 225, to mean,~ speedily" or" as soon as
practicable." Forthwith held to mean within a reasonable time
and with reasonable diligence. Bennett v. Lycoming Go. H7
N. Y. 27,4:. The word ~,immediately" does not, in legal pro-
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ceedings, necessarily import the exclusion of any interval of
time. It is a word of no very definite signification. Gaddis v.
Howell, 2 Vroom, 31G. Immediately means within a reasonable
time. Rokes v. Anwzon In.~. Go. 51 Md. 519. Immediately
should not receive u strict literal corn,truction. Extreme cases
are easily determined,-between them there is a wide belt of
debatable ground, and cases falling within it are governed by
the peculiar circumstances of each case. Locli:wood v. il1.iddlesex Go. 47 Conn. 568, and cases cited.
,. Immediately afterwards" has been construed to mean'' within such convenient time as is requisite for doing the thing."
Thompson v. Gibson, 8 M. & "-,-· 281; also Pyles v. Milford,
2 Leon. 77 Eng. King's Bench.
"As soon as possible" held to be within a reasonable time.
Golwnbian Ins. Oo. v. Laiorence, 10 Peters, ,507. "As soon as
possible "-in Atwood v. Eniery, l C. B. (N. S.) 110-the court
held that in a contract by a manufacturer to furnish certain specified goods "as soon as possible," the words meant within a
reasonable time, regard being had to the manufacturer's ability to
produce them, and the orders he may already have in hand.
It was also held that the manufacturer was not hound to procure the goods elsewhere if he was not in a position to execute
the order himself at once ; nor was he bound to proceed at once
to the execution of the order, laying aside all other orders he
might have.
As one of the judgeR aptly said, "if' the purchaser had intended
to have the hoops within a limited time, he should have taken
care to so express himself. Such words in a contract mean no
more nor less than a reasonable time, regard being had to the
manufacturer's facilities and extent of business and to the contracts he already had in hand."
In Hydraulic Engineering Go. v . .2lfcHajfie, 4 Q. B. Div. 670
( 1878), which is in line with ..Atwood v. Emery, just cited, it i8
i::aid "that a manufacturer or tradesman is not bound to discard
all other work for the occasion, in order to take in hand a thing
which he promi:"'.les to do 'as soon as possible,' for instance a
tailor, who accepts an order to make a coat 'as soon as possible'
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need not put down a half made vest in order to begin the coat;
every customer knows at the time of giving the order that the
manufacturer or tradesman may have other orders on hanll."
w·e have seen that there is no absolute rule of construction,
by which the court is hound to construe the words '' at once"though we think the cases cited are entitled to great weight as
showing the line of construction followed by the courts with
respect to words whose signification is similar to those used in
the contract in this case.
Therefore the well known principle ap1>lies, thut the situation
and true intent of all parties to a contract and the suhj-ect matter
of it, are to be considered in determining the meaning of the
contract. Howland v. Leach, 11 Pick. 151 ; .)._Merriam, v. U.S.
107 U. S. 437; .Lowbe·1· v. Bangs, 2 \'Vall. 728; U. S. v. Peck
102 U. S. 64; U. S. v. Gibbon.;;, 109 U. S. 200; MoM1e &
J.lf. R. Go. v. Jm·ey, 111 U. S. 584; Ohurclz v. Ilubba1·t, 2
Cranch, 187; Ames v. Hilton, 70 Maine, 42; Bradley v. Stearn
Packet Go. 13 Peters, 89; 1lfauran v. B-ullus, 16 Peters, 528.
When any words in a contract are indefinite and ambiguous,
that is to say, of douLtful construction, the practical interpretation of the parties themselves i8 entitled to great, if not controlling
influence. Chicago v. Sheldon, 9 vVall. 50.
The shipment on Mny 20th, ·was a legal acceptance of the
order. Billings v. Mason, 80 Maine, 49~).
When the facts are ascertained or admitted, as in this case,
what is a reasonable time is a question of law. Attu;ood v.
Olm·k, 2 Maine, 249; Kingsley v. Wallis, 14 Maine, 57; Hill v.
Hobart, 16 Maine, 168; Greene v. Dingley, 24 Maine, 137;
Portland v. Water Go. 67 Maine, 139. Counsel also cited:
AJd. Con.§ 324; Hayden v. Madison, 7 Maine, 79; White v.
Hari,ey, 85 Maine, 213.

Clarence l-Iale. for defendant.
SITTING: PETERS, C. J., WALTON, EMERY, HASKELL, WHITEHOUSE, WISWELL, JJ.
V\T ALTON, ~T. , \Te think this case was correctly decided. The
defendant gave a written order for five thousand cigars, "twenty1
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five hundred to he shipped at once, and the balance on call."
Having waited nineteen days, and having heard nothing from
his order, he countermanded it and bought cigars elsewhere.
The justice of the Superior Court, hy whom the case was tried
without a jury, decided thut the delay was unreasonable, and
that the action to recover the price of the cigars was not maintainable. It is the opinion of the court that the decision was
right.
Bxaptioru, overruled.

SOPHRONIA

E.
vs.

ROBINSON

PENNSYLVANIA INSURANCE CoMPANY.

Knox.

Opinion April 11, 18H5.

Fire Insurance. Dwelling-House. Carriage-House.
There is no rule of law in fire insurance declal'ing how near a carriage-house
must be to a dwelling-house to belong with it.
If it is on the same lot, and is actually used as an appurtenance of the dwelling-house, the fact that it is one hundred and eighty-nine feet from the
dwelling-house does not prevent its being regarded as belonging with the
dwelling-house; nor does the fact that it is used in part for other purposes
prevent its being so regarded. These are circumstances which, in a case of
doubt, may be considered by the jury; but the jury can not be rightfully
instructed as matter of law, that they are conclusive.
Held; that an instruction to the jury, that if a building is one hundred and
eighty-nine feet away from a dwelling-house, and is used in part for other
purposes, it cannot be regarded as a carriage-house belonging with the
dwelling-house, and be so described in an insurance policy, was erroneous.

This was an action on a policy of fire insurance in which the
jury returned a verdict for the defendant and the plaintiff took
exceptions. The exceptions show the following facts :
On the 27th day of M-uy, 1892, the plaintiff took out a policy
from the defendant company for three years at a premium of one per
cent for three years on certain goods and chattels. A part of the
goods and chattels covered by said policy was : ~~Three hundred and
twenty-five dollars on her vehicles of all kinds, harnesses, robeE-,
nnd aJI horse-furnishings, hay nnd grain, together with farming
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and miscellaneous tools, all while contained in her frame stable
and carriage-house buildings, belonging with said dwellinghom.;e and on said lot."
The plaintiff \Vas then in occupation of a one and one-half
story framed welling-house and ell with a stable attached to the ell.
On the same lot of land the plaintiff erected a new building
which was finished on t-he 28th day of May, 1892, the day
following the issuing of the above named policy. The husband
and agent of the plaintiff testified that said new building was
to be uRed for a carriage-house and paint shop. It was situated
on the snme parcel of land upon which the plaintiff's dwellinghouse, ell and stable were standing, but by actual measurement,
was one hundred and eighty-nine feet from such stable.
·
On the 30th day of ,June, 1892, the defendant company issued
to the plaintiff and her son, Oscar E. Robinson, a policy of
insurance of that date upon said new '' caniage-house and paint
shop building" and its contents consisting of paint stock, furniture, vehicles, &c. This last named policy was for one year at
a premium of one per cent for one year. There was testimony
tending to show that the new building, from the time of its
completion to the 30th day of September, was used in part for
the storage of carriages, &c., a portion of which ·was not intended
for use by the plaintiff or her family but for the purpose of
traffic, and in part by said Oscar E. Robinson in making and
painting carriages. During said time said Oscar E. had made
one carriage and had painted that and one other carriage in said
building.
On the thirtieth day of September, 1892, the new building
and its contents were destroyed by fire. The contents consisted
of several carriages and several parts of unfinished carriages,
the property of the plaintiff, and also a quantity of paint stock
valued at $144.55, the property of Oscar E. Robinson, the carriage maker and painter.
The defendant claimed that the goods and chattels insured to
the plaintiff, by the policy of May 27th, were not within the
terms of the policy, unless such policy covered her property in
the new building.
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Before the commencement of this suit the defendant company
had paid to the plaintiff and o~car E. Robinson the full amount
of insurance under the policy of ,June 30th, on the new building and contents. The plaintiff brought this suit npon the first
named policy, that of May 27th, and claimed to recover for the
goods and chattels which were contained in the new building
at the time of its destruction by fire.
The defendant contended that the policy of May 27th, upon
which this suit is brought, did not, by itt-5 terms or in fact, insure
any of the contents of the new carriage-house and paint-shop
building which was completed after the issuing of the policy of
May 27th, and which was occupied from the time <?fits erection
until its destruction as a carriage and paint shop.
The issue to the jury was, therefore, whether the plaintiff's
'vehicles und horse-furnishingi-! contained in the new building
and destroyed on the 30th of September, ,vere included and
covered by the policy in suit, dated May 27th.

True P. Pince, for plaintiff.

Wm,. H. Po,qle1·, for defendant.
The question as to the location of the building and its use
was, therefore, left to the jury as a question of fact, and the verdict shows that the jury found the location and the use to he as
claimed by the defendant.
The goods of the plaintiff were covered by the policy only
while in the place stipulated in the contruct. Bradbury v.
Ins. Co. 80 Maine. 398-9 ; 2 May on Insurance, § § 401, a,
401, b. In Bradbury v. Ins. Co. supra~ the court say : "The
general rule stated by text writers and held by the general current of decL;ed ca:,es is, that the place where the personal
property is kept is the essence of the contract. as by that the
character of the risk is largely determined, and the property is
covered by the policy only while in the place described.
The buildings named in the policy in •which the plaintiff's
property should he contained to be covered by tlw contract of
insurance are specifically defined. First, they must he non the
same lot;" second, they must be ' 1 belonging with the dwelling."
VOL, LXXXVII.
26
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''Belonging" is defined by Webster, '' pertaining," "appertaining," "being appendant to." A buildmg "belonging with a
dwelling-house" must therefore mean a building i• appertaining
to/' or"appendant to' 1 the d-V\ elling.
The jury ·were instructed that if this building was used as a
carrfoge-house in connection with the dwelling its contents
would he included in the terms of the policy. Such instruction
was sufficiently favorable to the plaintiff. But the jury were
further instructed that if it was used as a place for carrying on
the work of building and painting carriages for purposes of
trade or traffic its contents would not be so included, because
it would not in such case belong to or be appended to the
dwelling. These instructions are not only in accord with legal
and grammatical rules of construction hnt, as sufficiently appears
in the exceptions, they were undoubtedly in accord with the
intention and understanding of the parties to the contract.
The building was erected to be mmd, in part at least, for a
paint shop. It was placed at a distance from the dwelling-house
so as to avoid an increase of premium upon the last named
building and its contents. The premium upon the contents of
the new building was three times as forge as that upon the
dwelling and the buildings belonging with it and the contents
of the same. The last policy cm,tained no statement of any
prior insurance which it would undoubtedly have contained if
the policy in snit had been intended to cover the goods in the
new building.
7

SITTING:

C. J.,
JJ.

PETERS,

HOUSE, WISWELL.

WALTON. EMERY, HASKELL, ,VHITE-

VVALTON, J.
This is an action on an insurance policy. The
first clause of the policy insures the plaintiff's household goods
and furniture. The second clause insures a horse. The third
chmse insures a cow. The fourth clause is the one to he considered,
and it is as follows : "Three hundred and twenty-five dollars
on her vehicles of all kinds, harnesses, robes, and all horsefurnishings, hay and grain, together with farming anrl miscellaneous tools, all while contained in her frame stable and carriage-
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house buildings, belonging with said dwelling-house and on said
lot."
The property burned was in a building which the plaintiff'
( Mrs. Robinson ) claims was her carriage-house, belonging with.
her dwelling-house, and on the same lot.
The insurance company claims that, under the circumstances.
disclosed in the evidence, the building burned can not beregarded as a carriage-house belonging with the plaintiff's,
dwelling-house; that nlthough upon the same lot, it was too far·
away from the house, and was nsed in part at lem;t by the•
plaintiff's son as a work shop and a paint shop and a place of'
truffic.
At the trial in the court below, the presiding justice instructed
the jury as follows : ~~ I instruct you that, ~her frame stable and carriage-house•
buildings belonging with said dwelling and on the same lot,'·
can not mean a separate building situated eleven and one-half'
rods, or one hundred and eighty-nine feet from the dwelling-.
h~use, provided you are satisfied that that building, thus.
situated, was used as a paint shop, as a work shop, and as a.
place of busines:-1, or of labor. Her carriage-house must be a.1
building belonging with the dwelling-house,-~ belonging with/
meaning pertaining to the dwelling-house. It might, if it wern
so situated as a mere store house and carriage-house and used,
·with the building, and not for the purposes of trade or traffic,
or for the purposes of an industry. In other words, if it was
a carriage-house, and nothing else, it would he within the
meaning of the policy. But, situated eleven nnd ~me-half rods,
or one hundred and eighty-nine feet, from the dwelling-house,if you are satisfied of that fact,- and if you are sati~fied of th~
fact that the son of this plaintiff carried on the manufacturing of
carriages there, and of painting, and using it for a paint shop,
and for other purpo:--es of traffic, then I instruct you it would
not be a 'carriage-house building belonging with said dwelling,'
within the meaning of this contract. But if, on the other hand,
you are satisfied, as I have said, that it was used merely for a
carriage-house, and used for no other purpose than u cnrriagehouse, or not used for the purpose of traffic, for purposes of

404

ROBINSON V. INSURANCE CO.

[87

manufacturing carriages, and as a paint shop, then it ·would he
appertaining to or belonging to the dwelling, although situated
at that distance. It is a question of fact for you whether or not
this carriage-house was so used, as is claimed by the defense, for
purposes other than as a carrittge-house, for n, paint shop, as a
place of traffic, and manufacturing carriages. If so and the
property was destroyed therein, this plaintiff can not recover.
It would not be a~ carriage-house belonging with said dwelling,
and on the same lot.'"
We do not think this instruction can be sustained. The
assumption that if a building is one hundred and eighty-nine
feet away from a dwelling-house, aod is used in part for other
purposes, it can not be regarded as a carriage-house belonging
with the dwelling-house, and be so described in an insurance
policy, seems to us to he clearJy erroneous. It often happens
that a building is used for several purposes. The first story
may be used as a carriage-house, the second story as a work
shop, and the third story as a paint shop, and we fail to see any
reason why, in such a case, the painter may not insure his
property, and describe it as contained in his paint shop; nor
why the mechanic may not insure his, and describe it as k~pt in his
work shop; nor why the mvner of the carriages, harnesses, and
other articles usually kept in u carriage-house, may not insure
his property, and describe it as contained in his carriage-house;
nor why, in the absence of fraud, or deception, or breach of
warranty, the insurance of property so situated and so described
nrny not he valid. Surely, there is no rule of law declaring how
near a carri~ge-house must he to a dwelling-house to belong
with it. If it is on the same lot, :md is actually used as an
appurtenance of the dwelling-house, we fail to see why the fact
that it is one hundred and eighty~nine feet from the dwellinghouse should prevent its being regarded as belonging with Hie
dwelling-house; nor why the fact that it is used in part for
other purposes should prevent its being so regarded. These are
circumstunces which, in a case of doubt, may be considered by
the jury ; hut we do not think that the jury can be rightfully
instructed, as a matter of law, that they are conclusive.

Exceptions

,f./U,f.llnhu:,rl.,
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,J.

PULSIFER

Androscoggin.

vs.

JOHN BERRY,

and another.

Opinion April 13, 1895.

Negligence. Evidence. Experts. Custorn.
The opm10ns of experts are not deemed admissible where the suhjeet of the
inquiry is one of general observation or experience, and not such as to
require any peculiar habits or study in order to understand it. Helcl; that
the management of fires burning in heaps of brush and lingering in piles of
brands, does not present such a question. The tendency of fire to :-;pread
and cause damage is a matter of common knowledge and experience, and
the question of proper safeguards to prevent it is not one t'or expert
testimony.
The usual practice adopted, within the limits of the experience of a civil
engineer, in guarding fires kindled in clearing and grubbing on railroad
locations, is not a safe criterion of the question of ordinary care, and evidence of such practice is immaterial and inadmissible.
Where the gist of the action is negligence and it is a simple question of fact
for the jury to determine whetlwr, ancler the particular circumstances and
conditions shown to exist, the defendants are guilty of negligence, IJelcl;
that it is impossible that there should be any uniform practice or tixed
standard of care with respect to a duty so peculiarly dependent upon varying
circumstances and conditions as that of guarding tire to prevent its spreading.
The number and magnitude of the fires, the condition of the soil, the state
of the weather, the direction and force of the wind, and the relative situation
and exposure of the plaintiff's property are all factors to be considered in
the solution of the question in every case.
A general custom cannot be deemed a relevant fact in an action for negligence
respecting any non-contractual duty which is not performed under fixed
conditions.

ON EXCEPTIONS.
This was an action on the case for negligc>_nce;, in w~ich th·ere
was a verdict for the defendants. The plaintiff claimed that the
injlll'y to hh; premises, in Poland, ·was uuused by the defendants'
negligent acts while burning and cle:11-ing a railroad loeution.
The plaintiff took the following exceptions to the rulings of the
court in matters of evidence :
To the ruling of the court permitting the defendants to show
the ·rain-foll in Lewiston; permitting the defendants' engineer
to testify what is usually done, in the con:--truction of railroads,
in the way of clearing the road location of brush and burning
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it; to the admission of the testimony of what the laborers said
aftel' they ran from the tire; and to the exclusion of the testimony offered by the plaintiff, in rebuttal, that fire and smoke
were seen in the defendants' brush heaps as late as six o'clock
in the afternoon of the day prevjous to the fire which damaged
the plaintiff's premises that were adjoining.
The second exception only is considered by the court, the
facts relating to which appear in the opinion.

A. R. Savage and H. W. Oake.i;, G. E. McOann and A. E.
Ven-ill, with them, for plaintiff.
,I. M. Libby and F . .E. Html, for defendants.
SITTING: PETERS, C. J., WALTON, HASI{ELL, WHITEHOUSE.
WISWELL, J,J.
~.,..HITEHOUSE, J. This is an action to recover damages for
an injury to the trees on the plaintiff's lot, alleged to have been
cau:~ed by the negligence of the defendants in omitting to take
proper precautions to prevent the spreading of the fires kindled
by them on the land of the Portland and Rumford Falls R:1ilway, then in the possession of the defendants for the purpose of
constructing a railroad.
The plaintiff introdnced evidence tending to show that the
fire on his lot caught from burning brush heaps which had not
been sufficiently watched and guarded by the defendants' servants.
The defendants introduced evidence tending to show that
trenches were dug around the bru~h heaps und sand thrown
upon the piles where the fire had been.
The assistant engineer of the railroad company was a witness
for the defendants and testified that he graduated nine years
before and had been engaged on railroad surveys and conl'.,truction seven or eight years. The further examination of this
witness appears in the facts reported as follows:
"Ques. In your opinion what more could have been done in
the exercise of care, for the prevent.ion of fire than what was
done there ?''
To this question the plaintiff objected on the ground that it
was not a matter of expert testimony.
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The court remarked: ''If Mr. Hall has been engaged upon
surveys and constructions where they have been at work clearing and grubbing and building fires, then I think he may properly
state what they usually do, what the usual course is, what the
usual remedies are that are resorted to, and then it will be for
the jury to say whether or not this comes up to the standard."
Plaintiff's counsel: "I take exceptions to that testimony."
H Ques.
[By defendants' counsel] Will you state what is usually
clone in cases of this 8ort in the construction of railroads, in the
,vay of clearing the road, location of brush and burning it T'
To this question the plaintiff objected on the ground that it
called for irrelevant matter; but the court permitted the witness
to answer, and the plaintiff excepted.
'' Ans. To pile up the brush somewhere in the dght of way
and burn it, and tend it until it burns down; and then the
brands are kicked into the middle or knocked in there eo it
cannot spread, and left there. Down there where they burned
it, they were covering it. I had been at Berry some time to
burn it. I believe that is all of the usual manner, to pile it up
and burn it and look after it."
It is an elementary rule respecting the introduction of oral evidence that, in general, witnesr:.;es are only permitted to state
facts within their knowledge, and not to give their opinions or
conclusions. The testimony of experts constitutes one of the
exceptions to this rule. "VVhen there is a question as to any
point of science or art, the opinions upon that point of persons
specially skilled in any such matter are <leerned to be relevant
facts; and the words 'science or art' include all subjects on
which a course of study or experience is necessary to the formation of an opinion." Steph. Dig. of Ev. Art. 49.
But the opinions of experts are not deemed admissible where
the subject of the inquiry is one of general observation or
experience, and not such as require any peculiar hah!ts or study
in order to qualify a man to understand it. Lawson Ex. & Op.
Ev. Rule thirty-seven and illustrations; Mayhew v . .ZJfinin,q Co.
7H Maine, 100. "It is not sufficient to warrant the introduction
of expert evidence that the witness may know more of the sub-
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jcct of the inquiry, and may better comprehend and appreciate
it than the jury; but to warrant its intro<luction the subject of
the inquiry must be one relating to some trade, profession,
science or art in which persons instructed therein hy study or
experience, muy be supposed to have more skill and knowledge
than jurors of average intelligence may be presumed generally
to have. The jurors may have less skill and experience than the
witnesses and yet have enough to draw their own conclusions
aml do justice between the parties. ,iVhere the facts can be
placed before a jury and they are of such a nature that jurors
generally are just as competent to form opinions in reference to
them and draw inferences from them as witnesses, then there is
no occasion to resort to expert or opinion evidence. . . . vVhen
witnesse:s testify to facts, they may he· especially contradicted;
and if they testi(y falsely they are liable to punishment for perjury. But they may give false opinions without the fear of
punishment." Perg·wwn v. Hubbell, 97 N. Y. 507 (S. C. 49
Am. Rep. 544). vVith respect to all matters which, ~1 may be
presumed to be within the common experience of all men of
common education moving in the ordinary walks of life," it is
df'emed t-\afer to take the judgment of unskilled jurors than the
opinion of biased experts. Higgins v. Dewey, 107 Mass. 494;
State v. }¼1tson, 65 Maine, 74; lV!tite v. Balluu, 8 Allen, 408 ;
Glass Oo. v. Lovell, 7 Cush. 321 ; Fraser v. Tupper, 29 Vt.
409; and Oarter v. Boehen, 3 Burr. U)05; and note to Smith's
Lead. Cases, 9 Am. Ed. Vol. 1 p. 791; 1 Whart. Ev.§ 436.
The management of fires burning in heaps of brush, and
lingering in piles of brands, is manifestly a subject of inquiry
with respect to which men of ordinary experience and intelligence must be deemed capable of drawing conclusions from facts
proved without the aid of those claiming special skill or
experience in the premises. The tendency of fire to spread and
cause damage, under certain circumstances and conditions, is a
matter of common knowledge and experience, and the question
of proper safeguards to prevent it is not one for expert testimony.
Hi,qgins v. Dewey; Frazer v. Tupper; and Ferguson v. Hubbell, supra.
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In commenting on the first question put to the assistant
engineer calling for his opinion as to, '' what more could have
been done, in the exercise of care for the prevention of the fire,"
the presiding judge was evidently impressed with the belief that
the issue before the court did not present a proper inquiry for
the opinion of an expert, and therefore remarked that'' if the
witness had been engaged in surveys and constructjons " he
might testify to the usual practice in guarding fires kindled for
the purpm,e of ''clearing and grubbing." It will he noticed that
the testimony thus authorized by the suggestion of the court, as
weJl as that actually given by the witness in pursuance of
it, is not even restricted to the usual practice of '' ordinarily
careful and prudent men,'' or to cases arising under "similar circumstances and conditions," but simply to the "usual course "
pursued within the limits of that witness' experience.
The admission of this evidence was no less objectionable than·
a direct expre::;sion of opinion by the witness as an expert. The
gist of the action was negligence. It was a simple question of
fact for the jury to determine whether, under the particular circLm1stanccs and conditions shmvn to exil'lt in the case, the
defendants had omitted any precautions which ordinai-ily careful
and prudent men in the same relation would not have omitted, or
performed any acts which ordinarily prudent men would not
have performed. Even if a general usage could ever be deemed
a safe criterion of a question of ordinary care, such a limited
mmge a8 that received in thh; case would not be material
evidence.
It is impossible, in the fin:,t place, that there should be any
uniform practice or fixed standard of care, with respect to a duty
so peculiarly dependent upon varying circumstances and conditions as that of guarding fire to prevent its spreading. The
number and magnitude of the fires, the condition of the soil, the
Rtate of the weather, the di1'.ection and force of the wind, and
the relative situation and exposure of the plaintiff's property,
would all he factors to be considered in the solution of the
question in every case. Thus collateral issues would be raised
by the evidence of' such u usage as was shown in this case, no less
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than by testimony of the methods adopted in other special
instances. In Sturg£,i.; v. Robbi"n.~, 62 Maine, 289, the action
was based on a statute (R. S., c. 2G, § 17), in affirmance of the
common law, requiring such fires to he kindled •• at a suituhle
time and in a careful and prudent manner," and the plaintiff
offered to show ·what precautions were taken hy a witness who
set another fire on the same day that the defendant set the fire in
question. But the court says: ''The mode and manner in which
this witness set or managed his fire when set, were immaterial
to the issue. The conditions under which his fire was set may
have heen entirely different from those attendant upon that 5et
by the defendant."
But not even a general custom can he deemed a relevant fact
in an action for negligence respecting :my non-contractual duty
which is not performed under fixed conditions. In Deeriug on
Negligence,§ 9, the rule is state<l even more strongly as follows:
•• It may he stated as a general rule that where a party is charged
with negligence, he will not he allowed to show that the act
complained of was customary among those engaged in a similar
occupation or those placed under like circumstances, and owing
the same duties."
In Hill v. Railrnad Co. 55 Maine, 438. the plaintiff's horse
was frightened by the loud and sudden blowing of the defendant's
locomotive whistle, und evidence of the custom in that respect
on other railroads was held rightly excluded.
The court say
in the opinion : •• It does not appear in terms whether the object
was to prove a general custom on all railroads. The question
might be limited to one or two roads. But if such a general
custom could he established, it would not be a legitimate defense
in this cnse or tend to establish it. If all the railroads in the
country adopt any rule or cm~tom which is unreasonable or
dangerous and productive of injury, the generality of the custom
cannot in a given case, in any degree excuse or justi(y the ad.
Every case must he determined upon the facts and not upon the
proceedings of other corporations in somewhat simnar cases.' 1
To the same effect are the following: decisions : viz : Miller v.
Pendleton, 8 Gray, 547; Judd v. Fargo, 107 Mass. 264; Lewis
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v. Smith, Id. 334; Hill v. Steamship Co. 125 Mass. ·292;
Hinkley v. Barnstable, lOfl Mass. 12G ; Littleton v. Ricluu·dson,
32 N. H. 5g; Lauwence v. Hudson, 12 Heisk. (Tenn.), 671;
C1·ocker v. Sclze1·eman, 7 ::\'Io. App. 358; Hamilton v. Railroad,
36 Iowa, 31.
The admission of the testimony of a usage in the case at bar
must he deemed error. Though npparently unimportant, it
tended to give the jury the impret-lsion that in ''digging trenches
around the brush heaps," and '' throwing sand upon the piles,"
the defendants had taken greater preeaution than usnge required,
and thus it could not have failed to aflect the judgment of the
jury upon the question of negligence.
This conclu~ion renders it unnecessary to consider the other
questions presented in the exceptions.
Exceptions sur~tained.

J AIR US MARTIN
vs.
GRAND TRUNK RAIUVAY OF CANADA.

Androscoggin.

Opinion April 13, 1895.

Railroad. Fires. Pleading. R. S., c. 51, § 64.
In an action to recover damages for injury to the plaintiff's wood and timber
resulting from fire communicated by a locomotive engine in the use of the
defendant company, Held; that the defendant's responsibility is limited to
property "along the route;" and it is to be deemed "along the route" if it
is so near the railroad as to be exposed to the clanger of fire from the engine.
A declaration is sufficient when it distinctly alleges that the fire was in fact
communicated by the defendant's engine to the plaintiff's land, and that the
growth of wood thereon was greatly injured by burning. If it was so near
the railroad that it in fact took fire from the engine, it must have been "so
near as to be exposed to the danger of fire from the engine," and must,
thereforP, be deemed 'to be situated "along the route" of the defendant's
railway.

ON EXCEPTIONS.
The ca:,,e appears in the opinion.
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'Tascus Atwood, for plaintiff.
A. A. Sfrout and C. A. Hight, for defendant.
SITTING: PETERs,
WISWELL,

c.

J.,

vYALToN, HAsKJ<~LL, WH1TEnousE,

JJ.

vVHITEHOUSE, J. This is an action to recover damages for an
injury to the plaintiff's wood and timher resulting from fire
communicated by a locomotive engine in the use of the defendant railway company.
·
The declnration in the plaintiff's writ contnins no averment of
negligence on the part of the defendant company, but is based
solely on section G4, chapter 51, of the Revised Statutes, ·which
reads a::, follows: 11 vVhen a building or other property is injured
by fire communicated by a locomotive engine, the corporntion
using it is responsible for such injury, and it has an insurable
interest in the property along the route for which it is responsible, and may procure insurance thereon."
The defendant filed a general demurrer to the declaration. The
presiding justice overruled the demurrer and the case comes to
this court on exceptions to that ruling.
In support of the demurrer the counsel for the defendant
argues that the declamtion fails to allege either in terms, or in
substance and effeet, that the property injured was situated
1
~ along the route'' of the defendant's railway; and that inasmuch
as the corporation is only made responsible. by the statute
above quoted, for injuries thus ~ituated 11 along the route" of the
railway, the omis~ion of such an allegation must be held a fatal
defect.
The construction of this statute has been brought directly in
question in several l'l'J>Ol'ted cases in this State. Chapman v.
Railroad, 37 Maine, 92; Pratt v. Railmad, 42 Maine, 579;
Lowney v. Railroad, 78 Maine, 479; T!tatclier v. Railroad, 85
Maine, 502. In PmU v. Raifroad, twpra, the interpretation of
the phrase, 11 along the route," was critically considered in the
light of etymology and lexical definition, ns well us of the rules
of legal construction and judieial precedent; and it was there
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determined in accordance with the decision in IIart v. Railroad,
13 Met. 99, that as the legislature manifestly designed to affor<l
no greater security to property situated very nenr the railroad
track- than to that which was more remote, providl'd each was
equally exposed, and as it had prescribed no particular distance
beyond which the railroad company was not liable, the definition of these term:::; must be found in the answer to the question,
'' was the property destroyed so near to the route of the railroad
as to he exposed to the danger of fire from the engine?"·
The plaintiff alleges in his declaration that fire was communicated by the defendant's engine to the plaintiff's land, !t situated
in said Auburn on the east side of the main line of said defendant and next north of the i, Y" so-called at Lewiston Junction
in snid Auburn, . . . by reason of which communication of tire
the said plaintiff\;; growth of ,vood upon said land was greatly
injured hy burning."
It may l,e conceded that it is not a necessary inference from this
description that the land on which the injured wood was standing, was ~, adjacent" to the defendant's location; hut the tight to
recover· is not restricted to cases where the property inju;.ed is
"adjacent" to the route of the railway. The defendant's responsibility is limited to property "along the route;" and we have
8een that it i~ to be deemed '' along the route" if it is "so near
the railroad us to be exposed to the danger of fire from the
engine." It is distinctly alleged that the fire was in fact communicnted by the defendant'~ engine to the plaintiff's land, and that
the growth of wood thereon was in fact greatly injured by burning.
If it was so near the railroad that it in fact took fire from the
engine, it must have been ''so near as to be exposed to the
danger of fire from the engine," and must therefore be deemed to
be situated 1' along the route" of the defendant':::; rnilwny.
The declaration is sufficient and the ruling of the pre8iding
justice wa,:, correct.
Exceptions ove1Tuled.
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and others, in equity,
vs.
"\VHALEN, and others.

PETER DOYLE,

PATRICK

Washington.

Opinion April 13, 1895.

Charity. Eastport Fire-Fund. Trusts.
The defendants and others were constituted a relief committee of twenty for
the purpose of making the generous contributions of the people, amounting
to $38,000, promptly available in relieving the suffering and distress caused
by the disastrous fire of 1886 in the town of Eastport. Held; that the
result of these liberal donations of money, was to create a private charity
for the benefit of a designated ~lass of persons, already well-known or capable of being readily ascertained; that the committee became trustees for
the execution of a private trust for the benefit of the sufferers by the fire;
and that the contributions were primarily designed for the immediate relief
of the needy and distressed: and should have been managed under the influence
of its primc1ry purpose, and in the spirit of helpful beneficence and liberality
contemplated by the donors. Held; also, that the bounty of the donors was
limited to a specified class of' persons then in being; that the donors had no
purpose to create a permanent fund for a public and general charity in Eastport; and that the trust has not failed but is within the jurisdiction of the
court sitting in equity.
Held; that when the primary purpose of the fund was accomplished, it being
impracticable to restore the unexpended balance to the donors, who are
unknown, the surplus, if any, should be used to repair the losses, as well as
to relieve the immediate distress, of the sufferers l>y the fire.
Held; that the employment or this fund as a substitute for municipal taxation
in the support of the town poor, would be a perversion of the charity, if
such course were adopted after the fund was capitalized. Such a course
would be contrary to sound public policy as tending to discourage similar
acts of huma,nity and christian benevolence in like exigencies in the future.
The court, therefore, orders the appointment of special masters in chancery
who, after due notice of' the times and places appointed therefor, are directed
to receive applications from all the sufferers by the fire, hear evidence in
regard to the nature and extent or their respective losses and suffaings,
and thereupon devise a scheme for the distributions, among such sufferers,
of the entire relief fund available for that purpose, consisting of the $20,000
invested in Eastport bonds, with all income thereof not expended by the
defendants prior to the service of the bill, and also of the proceeds from the
sale of the relief building erected by the use of' a portion of the fund.
The masters may consider not only the actual distress and amount of loss
suffered by each, but the difference in the degree of suffering entailed upon
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the rich and upon the poor, by the same amount of loss, and such other
cognate matters as in their.good judgment and discretion will aid in reaching conclusions most in harmony with the probable wishes ai1d purposes of
the donors under the circumstances.

ON

REPORT.

Bill in equity, heard on hill, answers and proof, praying that the
defendants, a finance committee and the inhabitants of Eastport,
be required to render an account of all sums received by them
and contributed to the sufferers by the Eastport fire in 188G,
and of all sums paid out by them to ~aid sufferers, and a statement of what they have done with the balance remaining in
their control, and that the Relief building, so-called, huilt with
fonds contributed for the sufferers by the fire, he sold :md the
proceeds of said sale he added to the funds in the hands of the
committee, and not distributed among the sufferers by said tire;
and that all the funds now in hand, with such sums as have
been paid to the town of Eastport to support paupers, and
with such further sum as may result from the sale of the building
aforesaid, be placed in the hands of a receiver, to be by him
distributed among the sufferers by said Eastport fire, your
orators, as well as nll others who shall show themselves entitled
thei·eto and become parties to this suit, as the court by its master
in chancery may direct.
(Answer.)

The joint and several am,wers of Patrick vVhalen, Noel B.
Nutt, Alden Bradford nnd the inhabitants of the town of Eastport.
The said defendants, answering, say:
First: -They admit that on the fourteenth day of October,
A. D. 188H, a large amount of property in said town of Eastport
was destroyed by fire, but they deny that the plaintiffs, or any
of them, suffered large loss by reason of said fire, and if any of
the plaintiffs suffered any loss whatever hy reason thereof these
defendants do not admit the same, but leave such plaintiffs to
make proof of the same as they shall he ad vised, the facts relating thereto being much more fully within the knowledge of
sueh plaintiffs than of these defendants ; and these defendants,
further answering, especially deny that said plaintiffs, or either

•
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of them were, at the date of the filing of said hill, or at nny
time prior thereto, in uny condition of suffering or distress
caused by said fire.
Second: - These dPfendants, further an~nvering, say they
admit on the fifteenth day of October, 188G, and on divers dates
thereafter, contributions in clothing, money and other supplies,
aggregating a ]urge sum, were sent to said Eastport; but they
say that said contributions were sent for the purpose of relieving
actual suffering and distress then existing in said Eastport as
the result of said conflagration ; and they deny that such con-•
tributions were ever intended hy their donors to he used for the
. purpose of making good to pcrsow, who were not in suffering
or db,tress, losses of property sustained by them by reason of
that fire.
Third: -And these defendants, further answering, say that
a relief committee was chosen, as stated in said bill, consisting
of many of the prominent and active citizens of said town of
Eastport, and containing many more members than are stnted in
said bill, and that an executive committee and a :finnnce
committee were also chosen, and that said finance committee
consisted of Noel B. Nutt, Patrick "1Thalen and Alden Bradfo,rd.
as stated in the bill; that all said contributions were received
by said relief committee, and · that during the fall of 188G,
succeeding said conflagration, and the follo"ving winter and
spring, a large part of snid contributions were distributed by
said committees among those who were entitled to receive the
same.
Fourth: -And these defendants, further answering, say that
during said period from the date of snid conflagration until the
close of the month of Ma1·ch, 1887, the members of said
committee gave their time and effort regularly, ·without compensation, to the work of distributing the funds and supplies
which had been so received among those who were in uny
deg,ree in distress or suffering caused by saicl fire ; that said
committees held regular meetings, considered every case as it
was presented, obtained all information in regard to the same
that could he reasonably procured, and at the close of said
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month of March, by the distribution of said funds and supplies,
had relieved every instance of distress then existing in Eastport,
according to their best knowledge and belief, which had resulted
from said conflagration. There then remained of said relief
fund undistributed the sum of twenty thousand dollars which
said executive committee invested in the town of Eastport four
per cent bonds, where it ·still remains, :-:-aid bonds being now in
the possession of Edward E. Shead, treasurer of said relief
committee. Since the said thirty-first <fay of March, 1887, the
income of snid fund of twenty thousand dollars so invested in
the bonds of the town of Eastport has been used, under the
authority of said relief committee and said town of Eastport, in
the relief of actual destitution and distress existing in said town
of Eastport, and the principal thereof has remained untouched.
In many instances of the destitution and distress so relieved,
losses by said fire had been one of the causes of the necessity
for such relief.
Fifth: -And these defendants, further answering, say that,
as many people in Eastport were left ·without homes 'hy reason
of the fire, it was determined hy said committee, at an ear]y
date after the fire, to erect a relief building for their uccomrnodation ; that by reason of unexpected delnys in procuring the
lumber, owing to the early freezing of the river, the actual
erection of the building was delayed until late in the season,
but that said building was finally erected at an expense of about five
thousand dollars upon land belonging to the United States Government in said Eastport; that St!id building wns used for the benefit
of sufferers hy the fire so long us any actual destitution or distress
resulting therefrom existed, but since that time has been used
to furnish apartments and tenements, free from rent. to respectable and worthy poor persons in said town of Eastport, many
of whom had met with losses by reason of said fire, and a
portion of said building, during a part of the time, has been
used as a place for keeping a primary school. And these
defendants say that said building has been permitted by the
United States Government to remain upon its lands without any
payment of land rent whatever, and in its present position serves
VOL. LXXXVII.
27
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the usefo l nnd benevolent purposes herein before stated without
any corresponding expenditure, and at the same time, that such
building for purposes of sale or removal from the lot on which
it stands would be without any value whatever.
Sixth : - And so these defendants say that the gratuities
nforesaid given by benevolent peri'.'lons, under the circumstance~
already stated, to the town of Eastporfas aforesaid, for the relief
of cle:-stitution, distrm,s und suffering caused by the fire of October
foul'teeuth, 188G, in that town, hnve been m,ed ahd are being used
under the authority of inhabitants of said Eastport, so far as
praeticahle, directly for the purposes for which they were given,
aid in so for as they ·were not required and could not be used
spe~·ifically for the primary purpose for ·which they ·were intended,
they have been used, and are being used by said inhabitants,
and under their authority. for purposes whieh approximate as
closely nnd are as nearly akin to the purposes for which they
were directly given as it is reasonable or practicable to do; not
in any way to relieve the town of Eastport from its legal obligation to stipport its poor, but as an additional fund to meet and
provide for deserving instances of ac'tual suffering, distress and
<lestitution, as nearly related as poss~ble to said fire, as the cause
thereof, exi~ting in that town; and these defendants deny that
the plaintiffs, or either of them, are losers or sufferers by the
conflagration aforesaid in any such sense us to entitle them, or
either of them, to make any claim whatever upon said fund.
Seventh: -And these respondents, further answering, deny
that any portion of the fundH und Bupplies contributed as aforesai<l, have ever been. or are being use<l for any purposes
whatever foreign to those for which they were given, and further
deny nll and nll manner of illegal or improper acts wherewith
they are in :my way by the said bill charged, and invite the
strictest inv0stigation of all their acts and doings relating thereto,
and are ready to maintain and prove their allegations herein as
the court shall dire(~t, and pray to be hence dismissed ·with their
reasonable costs and charges in this behalf sustained.
Before filing of a replication, the defendants amended their .
answer by adding a demurrer to the sixth paragraph.
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A. J.1facNiclwl and G. A. Curran, for plaintiffs.
J. W. Syrnonds, D. W. Snow, and C. S. Cook, for·
dP-fendantR.
The administration of these funds came properly and rightfully into the hand8 of trustees in Eastport, constituting, within
such limitations as the court sha1l say, a domestic and local'.
tribunal for that purpose. Their action has been fair and honest
and according to their best judgment and the hill does not allege,
and the case does not show, ground on which, at the suit of
these plaintiffs, such local administration will be superseded by
the decree of the court.
The gifts were not directly to individuals who had snfferecl
by the fire but to the persons to whom they were addressed, or
who should rightfully ad in the premises, for the due and proper·
relief of the suffering which the fire had caused. They weregifts to a community which had suffered great misfortune -and
the mann~r of using the gifts was primari Iy and principally a
matter for the community to decide.
The case abundantly shows that it was the judgment of this com-mittee in April, 1887, that the worthy cases of distress caused!
by the fire had been relieved and had disappeared; that circumstances no longer exi:--ted calling for the immediate distribution"
of the residue of the fund. The committees believed that to,
invest the remaining principal of the fund. and for the present
to use only its income for the purposes of the trust, was a proceduremore in harmony with the intention of the donors than any other
course it was practicable to pursue.
A 11 that the bill claims, substantially, or all that can be
claimed in its support upon the evidence whi~h has been taken,
is that there should be an immediate distribution of this twenty
thousand dollars instead of the UFie of the income of it only ; and
such a dh,tribution is demanded now, eight years aft.er the fire,
when it is obvious that the necessity for such distribution to
relieve suffering caused by the fire cannot even be fairly claimed
and when even the attempt to make such distribution in any
such ·way as to meet the original purposes intended would be
manifestly impracticable.
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If the object of this fund was to relieve present suffering and
to tide over distress caused by the fire, the lapse of time which
has intervened would afford a strong argument in favor of the
present use of the income only of the fund rather than of the
unnecessary and impracticable attempt to distribute it.
Who are the parties plaintiff who ask for this distribution and
under what circumstances do they ask? No donor of the fund
applies, no person who gave a dollar or contributed an article
makes this application to the court. The only description the
plaintiffs give of themselves in their bill is that they suffered
great loss by reason of the fire. No application was ever made
to the1 town of Eastport, or to the city of Eastport, since it has
become a city, to change the policy established by the committee in its management of this fund. No public meeting of
citizens was ever called in Eastport to direct a different policy
or to change the constituent members of the committee, no
effort alleged or mude by the plaintiff to induce either the city
or the citizens of Eastport to change the result, but a direct
application made in the first instance to the court to give the
relief asked for by the plaintiffs solely upon the ground that
they are losers or sufferers by the fire.
We submit that this ground is wholly untenable; that the
court will recognize the right of the city of Eastport and its
citizens, the community which received these gratuities, to deul
in the first im,tance with the management of this fund; that
the gifts themselves, and the manner in which they were made,
contemplated the action of such agencies in the first instance;
that all presumptions are in favor of the validity of the action of
such a domestic tribunal; that the whole sul~ject, within proper
limitations, is submitted to their judgment; that good faith and
reasonable judgment are all that could be required on the part of
such committees or the municipality itself; that the exercise of
such good faith and reasonable judgment removes them from the
jurisdiction of the court, or rather, that the court will not assume
jurisdiction over them so long as they keep themselves within
these lines. When these committees and the municipality determine that there is no further immediate occasion for the use of
this fund and that the purposes of the trust will be better servP-rl
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by capitalizing it and m,ing only its income, are they not fairly
acting within their own province in making that decision; and is
it for any person claiming merely the status of a sufferer hy the
fire to apply to the court to reverse that decision? It was an
implied and an inherent term in the whole trust that the fund
should be managed according to the judgment of a properly constituted committee. It is not the right of a sufferer by the fire
to claim it merely in the right of such a sufferer, hut only under
such circumstances as commend themselves to the authoritie::,;
making the distribution. It would he impracticable to deal
with such a fund in any other way. The court cannot administer
it, and if it should attempt it, by a receiver or other instrumentality, it is hardly to be supposed it could be so well done as
by these local committees representing the best sentiment of
the city.
The evidence, even that for the plaintiffs, _shows that the
committees have not violated faith or proceeded otherwise than
according to their own best judgment. The case do~s not
proceed ~1pon the ground that the plaintiffs have exhausted other
remedies, or have attempted to do so, before applying to the
court. The municipality of Eastport, or a public meeting of
citizens such ns originally constituted the committees, would
seem to be the first court of appeal from the committees in such
a case as this; because while the whole matter is informal, and
necessarily must he so, and understood and expected to be so,
even hy the donors, still it must he for the municipality and
the citizPns, the community which suffered the mb,fortune and
which the donor:; intended to aid and relieve, to say in the first
in:;t:mce what is to be done with the gifts; and more than that,
we submit to the court, that their action must control and prevail and he final except in extreme cases. Neither upon the
nverments of the bill,-and our answer includes a demurrer,nor upon the evidence in the case, are the plaintiffs entitled to
the relief for which they ask.
SITTING: PETERS,
vVrswELL, STROUT,

c.

JJ.

J.,

WALTON, HASKELL, ,VHITEHOUSE,
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\\'"mTEHOu8E, ,T. On the fourteenth day of October, 188G,
the town of Eastport in this State waR the scene o( a destructive
couflagration which caused temporary destitution and distress
among the in'lrnhitants. News of the disaster awakened a widespread feeling of sympathy and a spirit of active benevolence
which resulted in generous contributions of money and various
article::, of supplie:5 from nearly all parts of New England and
many points beyond, '' for the relief of the sufferers by the fire."
The total amount of the money thus contributed exceeded
thirty-eight thorn.. and dollars. A relief committee of twenty
was promptly organized at Eastport with appropriate officers
and sub-committees for the purpose of making these voluntary
offering:-:- of the people at once available in relieving suffering
and distress. During the fall and winter following the fire, the
committee received applications and systematically dispensed
the 1:mpplies an4 dblmrt1ed the fonds thus reeeived to those who
appeared to he in need of immediate relief in consequence of the
fire. A relief building was al8o erected at an expense of about
five thousand dollars, taken from the relief fund, for the accommodation of those who were left homeless and shelterless by the
fire.
But on the third day of March, 1887, the following resolution
was adopted hy the foll committee: "Resolved, that the reduced
condition of the relief fund together with the cfo,,tressed condition
of over fifty families comprising more than t,,·o hundred persons
for which the committee is ohliged to provide food, fuel and
clothing for an indefinite period, forbid the appropriation of
large sums of moiwy aid in the future." It appe:m;, however,
that at this time only three thousand dollars in money had been
disbursed and that there was then in the h:rnch; of the finance
committee an unexpended balance amounting to thirty-five
thousand dollan;, of which the sum of twenty thousand dollars
was soon after invested in the four per cent bonds of the town
of Eastport; and on the thirty-first day of March it was voted
by the committee that the twenty thousand dollars, so invested
"he made a permanent fund, the interest of whieh to be used in
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aiding towards the support of the town poor." On the twentyfirst day of April, 1889, it was voted that the finance committee
of the relief committee ( the individual defendants in this
proceeding) in conn~ction with the treasurer of the relief
committee, be authorized to act, as trustees and to hold nll bonds,
property, money," &c. ;· and thereupon the committee'' adjourned

.-,ine die."
It i:-, not in controversy that since that clnt(', the tre:tsurer of
the relief committee has been the cm;todian of the bonds in
which this fund of twenty thont'.land dollars was i1wested; that
the income thereof has been regularly collected by him and
turned over to the tmvn treasure1·, and that it has then heen
di::-bun;ed and distributed through the agency of the successive
overseers of the poor for the purpose of relieving actual destitution and distress in the town without special refe1;ence to the,
inquiry whether the necessity for such relief w~ts occasioned hy
the fire or otherwise. The '' relief building"
since that. date has
'been used to furnish apartments and tenements free from rent
to the worthy poor, some of whom met with losset'.l by the fire;
and a portion of the building has been used as a school-house for
a public school.
The plaintiffs represent that they suffered great loss by the
fire, and complain <,n their own behalf, and in behalf of all otlwrs
of like interest with themselves, that they are aggrieved by the
refusal of the committee to distribute this generous fund among
the sufferers by the fire in accordance with the intention of the
donors. They contend that it should have been ueed to repair
the losses as well as to relieve the de8titution and distress of
the sufferers by the fire, and that the appropriation of it at'.l a
supplement ~o the pauper fund of the town i::, who1ly unauthorized for the reason that it aids the rieh as well as the poor
without distinguishing the sufferers by the fire, hy relieving all
alike of a part of the burden of taxation, and thus divert::, these
charitable donations from the purposes and uses for which they
were designed.
The defendants say that these benevolent contributions came
properly and rightfully into custody of the relief committee
with an express or implied request that they should be distributed
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in the sound discretioi1 of the committee for the relief of actual
suffering and distress caused by the fire; that they labored faithfully and gratuitously to discharge the responsibility imposed
upon them an<l distributed the supplies and disbursed the funds
according to their best judgment for the real purpose for which
they were donated, and that ~~ in so far as they were not require(l
and could not \le used specifically for the primary purpose for
which they were intended, they have Leen used and are being
used hy the inhabitants of .Eastport for purposes which approxinrnte ns closely, and are as nearly akin, to the purpose for
which they were designed as it is reasonable or pructicable to
<lo." They further say that it was never the intention of the
committee that the income of the twenty thousand dollars should
he used as a part of the pauper funds of Eastport, or as a substitute therefor, 01· that the receipt of any part of it should affect
the persons in whose favor it was applied with pauper disabilities.
They accordingly contend that the mere fact that the plaintiffs'
applications for more of the funds than they have received have
not been approved by the committee, does not give them the
right to appeal from this domestic tribunal and call on the court
to administer the fund.
The situation presents some novel inquiries which are not
entirely free from difficulty. These prompt and liberal donations were acts of benevolence primarily designed undoubtedly
for the immediate relief of the nee<ly und distressed among the
sufferers by the fire. The existence of a large surplus, after
suitable relief had been afforded in all cases of actual distress,
was probably a contingency not anticipated by the charitable
donors. But in aJl the letters and telegrnms received from
them, it is either directly expressed or clearly implied that all
contributions of money and supplies were to be applied ~~ for the
benefit of the sufferers hy that fire." There is nowhere any
intention of a purpose to bestow these gifts upon all the worthy
poor of Eastport ; and it may fairly be assumed that it was
never in their contemplation to create a permanent fund for
such public charitable use in that town. The result of these
gratuities was to create n private charity for the benefit of a
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designated class of persons who were already well-known or who
were capable of being readily ascertained. ~~ A good charitable
use is ~public' not in the sense that it must be executed openly
and in public, but in the sense of being so general and indefinite
in its objects :1s to be deemed of common and public benefit .
. . . It is public in its general scope and purpose, and becomes
definite and private only after the individual objects have been
s<:'lected." Saltonstall v. Sanders, 11 Allen, 45G. The essential elements of a public charity are that it is not confined to
privilPgecl individuals but is open to the indefinite public. It
is this ind'efinite, unrestricted quality that gives it its public
character.
Do11olzugh's Appeal, 80 Pa. 30G ; Bangor v.
1l[wwnic Lndye, 73 Maine, 428. ~~ Private trusts," says Mr.
Pomeroy, ~~ are . . . for the benefit of certain and designated
individuals in which the cestui que tl'ust is a known person or
elass of persons. Public, or, us they are frequently termed,
charitable trusts, are those created for the benefit of an unaseertained, uncertain and sometimes fluctuating body of individuals,
in which the ce:,,tu?'.8 que frustent, may be a portion or class of a
public _community, as for example, the poor or the children of
a particular town or parish." 2 Pom. Eq. § 987. '~In private
trusts," says Mr. Perry, '~the beneficial interest is vested
absolutely in some individual or individuals who are, or within
a certain time r•ay be, definitely ascertained; and to whom,
therefore, collectively, unless nnd~r some disability, it is, or
within the allowed limit, will be competent to control, modi(y, or
end the tru:st. Private trusts of this kind cannot be extenq.ed
beyond the legal limitations of a perpetuity. . . . But a trust
created for charitable 01~ public purposes, is not subject to
similar limitations, but it may continue for a permanent or
indefinite time." 1 Perry on Trusts, § 384. In Att'y Gen'l v.
Price, 17 Ves. 371, Lord Hardwicke draws this distinction
between the creation of permanent trusts and the exercise of
1n·esent benevolence, observing of the former: ~~ It is to have
perpetual continuance in favor of a particular description of
poor, and is not like an immediate hcquest of a sum to be distributed among poor relations."

"426

DOYLE V. WHALEN.

[87

The defendants, then, with other members of the committee of
twenty, became trnstees for the execution of a private trm,t for
the benefit of the sufferers by the fire., The administration of the
trust was in the first instance eommitted to their discretion: and
having reference to the primary purpose of the contribution:-.,
after all cases of actual distress and need had according to their
best judgment been aniply relieved hy them: the committee
wonhl doubtless have been justified, if such a course had heen
practicable, in restoring to the donors the unexpended hulaneP.
This would have been the obvious equity of the situation, but its
observance was not possihle; since hy far the larger part of the
contribution in money was received through the agency of municipal officers, from very small donations made hy numerous
persons whose nnmes are now as unknown as the contributor of
the ""vidow's mite."
In the administration of trusts under the general equity jurisdiction of the court, it is an old and familiar principle that if the
original purpose of a public charity fail and there are no objects
to which, under the specific terms of the trust the funds can be
applied, the court may determine whether, in the event that has
happened it was not the probable intention of the donor that his
,gift Hhould he applied to some kindred charity as nearly like the
original purpose as possible. This is commonly known as the
doctrine of cy p1'es, which, in its last analysis tis found to be a
simple rule of judicial constl'uction designed to uid tho court to
ascertain and cuny out, as nearly as may he, the true intention
of the donor. ,Jack.<;on v. Phillips, 14 Allen, ,53$); 2 Perry on
Tr.§§ 717-72}}, and cases cited. But if it appears that the gift
was for a particular purpose only, and that there was no general
charitable intention, the court cannot by construction apply the
gift cy p;·e.s the original purpm;e. ~~ There is a class of cases,"
sayH Mr. Perry, ~1 where the gift is distinctly limited to particular persons or establishments, and upon a change of circumstance/:the doctrine of cy pre.'-/ does not apply." 2 Perry Tr. § 72.5,
note and § 72G, and cases cited. It is not npplicahle to private
trusts to the extent of authorizing the court to convert the fund~
donated for a private and particular purpose into a permanent
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fund for a puhlic charitable use of a different character. Ooe v.
~Vashington MWs 149 Mass. 543; 2 Porn. Eq. § 1027.
In the case at bar, there is no evidence of ·-mala firles on the
part of the defendants, or any member of the relief committee, in
their management of the funds intrusted to their charge. As
sugge:-ited hy the leamed counsel for the defendants, the upparently unwarranted re~olution of March third above quoted, was
doubtless de~igned to discourage the more persistent and less
meritorious applications. But a careful examination of the evidence reported leads to the conclusion that the committee
managed the fund under the influence of a too rigid construction
of its primary purpose, and not in the spirit of helpful beneficence and liberality contemplated by the charitable donors.
It is clear, then, that the donors did not expect or intend that
any part of their contribution should be returned to them, or jf
so, that it is not practicable to effectuate such in ten ti on. It is
equally clear that they had no purpose to create a permanent
fund for a public and general charity in Eastport. Their bounty
was distinctly limited to a specified class of persons then in
being. As stated in some of the letters, it was :~ for the benefit
of the sufferers by the fire." These sufferers or their legal representatives, may still be found; and if the privilege is granted,
it may safely he assumed that they will promptly apply for their
respective shares of the fund under any new scheme devised for
its distribution.
The trust has not frtiled. The u.pplication of
a rule of construction analogous to the doctrine of cy pres discovers a prohahle intention on the part of the donors that when
the primary purpose of their contribution should he accomplished,
the surplus, if any, should he used to repair the losses as well
as to relieve the immediate distress of the sufferers by the fire.
As the value of the property destroyed is estimated to reach an
aggregate of seven hundred and fifty thousand dollars, and four
hundred thousand dollars above all insurance, it would seem
that the entire relief fund might have been distributed among the
sufferers under a scheme not greatly at variance with the probable intention and wishes of the donors.
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It may be true, as claimed, that there has been no definite
purpose to employ this fund as a substitute for municipal taxation
in the support of the town poor, but such a perversion of the
charity will be the inevitable result, if the course adopted after
the fund was capitalized shall he pursued in the future. Such a
course is contrary to sound public policy, as tending to discourage the prompt exercise of similar acts of humanity and
Christian benevolence in like exige11eies in the future.
The situation, thereforP, requires the con rt to assume jurisdiction of the matter and to appoint special masters in chancery,
who after due notice of the times and places appointed therefor,
shall receive applications from all the sufferers by the fire, hear
evidence in regard to the nature and extent of their respective
rnfferings and losses, and thereupon devise a scheme for the
distribution, among such sufferers, of the entire relief fund now
available and which may be available for that purpose at the
time of final decree. In determining the proportional part of
the fund which each should receive, the masters may be justified
in considering not only the actual distress and amount of loss
suffered hy each, hut the difference in the degree of suffering
entailed upon the rich and upon the poor, by the same· 11mount
of loss, and such other cognate matters 11s in their good judgment
and discretion will aid in reaching conclusions most in harmony
with the probable wishes and purposes of the donors under these
circumstances; such conclusions to he reported to the court for
acceptance and approval. The fund for distribution will consist
of the four per cent bonds of the town of Eastport in which the
sum of twenty thousand dollar::: was invested, with nll income
thereof not expended by the defendants prior to the service of
this hill, and all interest which has accrued therein since the
service of this biJl ; and also of the proceeds from the sale of the
relief building. Such sale is to be effected by the defendants in
conjunction with E. E. Shead, treasurer of the committee (who
is to he made a party to this hill) under the direction of a single
justice.
The proceeds thereof, and also the bonds and income
above named, will he held by the defendants and E. E. Shead,
treasurer, until further order of the court.
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Lemuel G. Downes of Calais, Benj. B. Murray of Pembroke,
and Reuel Small of Deering, are to he appointed masters.
Bill .-;w;tained. Dec1·ee in accm·dance wipt op£nion.
HASKELL, J.
I consider the donation an express, public,
charitable trust. Express, because applied to a specific object.
Public and charitable, because given for the relief of suffering
visited upon an undetermined portion of a community, the result
of conflagration. It was the generous out-pouring of money to
relieve suffering humanity from misfortune that had befallen a
city and made hundreds of its inhabitants, hom,eless, homeless,
idle and sick in late autumn with the frosts of a northern winter
hard by.
To these purposes it should have been promptly applied, no~
with stingy hand, but with such brond and generous spirit as
moved the donation. It was not indemnity, but relief. Relief
for suffering, whether occasioned hy Joss of property, or of
health, or of employment that earned bread, albeit a result from
the conflagration that worked a distress to incite the donation.
The proofs show that suffering entailed by the calamity still
remains. The donors intended that it should long ago have
been relieved. That intent must now he put in execution. I
concur, therefore, in sending the cause to masters for an account
of individuals still suffering from the effects of the fire, and to
devise such equitable methods of distribution as seem best suited
to carry out the purposes of the donation.

ALEXANDER DUNCAN

Knox.

vs.

JAMES GRANT.

Opinion April 15, 1895.

Contract. Co1ulideration. Stat. Frauds. Receipts.
The plaintiff claimed that, as the consideration for the sale and assignment to
the defendant of a lease, the defendant agreed to pay him a certain price and
in addition thereto to assume and pay him a claim for damages which the
plaintiff had against third parties. In an action against the defendant to
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recover the last named claim, held; that to entitle the plaintiff to recover,
he must prove an original, personal promise on the defendant's part to
assume and pay the claim as a part of the consideration for the sale of the
lease.
The statute of frauds is not involved in the question whether or not such claim
formed a part of the consideration for the sale of the lease; nor is it necessary that, prior to the defendant's promise to ussume and pay such claim,
there should have existed a personal liability on the part of the defendant to
pay it.
The third party against whom the plaintiff held his claim was an association.
The defendant was not obliged to plead in abatement to avoid being held
liable for the claim so made against the association, because the action is
not against the defendant as member of the association. The liability of the
defendant, if any, depends upon the defendant's personal promise.
A receipt in full, uncontradicted, is binding upon the parties, but may be
explained by evidence and circumstances, when it does not contain the
details of a contract. A jury are not debarred from finding that a receipt in
full was not intended to cover all demands but only to limit the demands
when such is the fact and intention of the parties.
ON MOTION AND EXCEPTIONS.

This was an action brought on the following account annexed :
'' James Grant to Alexander Duncun, Dr.
To balance due on sale of lease of Deep Hollow
Quarry,
$72.00
Interest,
1.44
$73.44"
Plea, general issue.
The jury returned a verdict for the plaintiff and the defendant
took exceptions, and filed a motion for a new trial.
The plaintiff introduced evidence tending to show the legality of a debt due him from the Paving-Cutters' Union; and
further te8timony tending to show a verbal promi:--e made hy
the defendant to the plaintiff to pay this deht us a part of the
consideration for the sale of the lease of Deep Hollow Quarry.
The defendant introduced in evidence a receipt in full given
hy the plaintiff.
The defendant seasonably made the following requests for
instructions, viz:
1. That a receipt uncontraJicted by evidence, as to signing,
execution and delivery is binding upon the parties ; and that
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where the plaintiff admits signing a receipt, after carefully
rea<ling it, and then fails to explain or contradict the evidence
in nny way, the jury are entitled to find that the receipt is conclusive as to all facts stated in it.
2. That if the jury find from the evidence that the alleged
hill for loss of time made no pnrt of the consideration for the
lease. then the plaintiff cannot nwover in this action.
3. That in order for the plaintiff to recover, the jnry mnst
find a personal liability on the part of the defendant, if they
find from the evidence that the plaintiff and defendant were at
that time both member~ of the Paving-Cutters' Union.
4. That on the cause of aetion presented by the plaintiff's
·writ, the defendant was not obliged to plPad in abatement to
amid being held liable for the debts of the Paving-Cutters'
Union.
To the first requested instruction the court said :
I will give yon that with th i::; addition, thnt if it was the
intention of the parties, and yon can find thnt that was the
intention from the evidence in the case, that the receipt wa::- only
i'ntended to cover the intention ns expressed on the hack of the
l('a::.-e, then it would not he binding; that the jury can say that
the lease is explained by the evjdence and circumstances. The
defem,e relies upon the fact, ns they contend, that the plaintiff
· gave no explanation of ·why he gave the receipt in full. If he ·
,lid not, that is a strong point against him. I don't think the
jury is debarred from finding, upon the evid('nce in the ctu-,e,
that it was not in fact to cover all the demands, but only to
limit the demands."
The court declined to give the second requested instruction it
having been already emhodied in the charge.
To the third requested instruction the court said:
I have given that. I gave tlw same rule hearing upon the
statute of frauds, that even although the plaintiff himself was a
member of it, m the same transaction. that the case must rest
npon the personal promise of the defendant; that he is not bonnd
to pay the debt because he \Vas a member of the association, but
the plaintiff claiming that the association, although plaintiff and
11

1
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defendnnt are both members of it, owed a certain sum, I think
the defendant can by a personal promise agree to puy the plaintiff-to pay a sum equivalent to that, or even that same sum;
for a consideration."
To the fourth requested instruction the court suid :
"I will give that so far as it is applicable. If they had sued
him as a member of that association, then he might plead an
abatement ; but the case is not against the association- not
against him because he is a member of the association, but because
he made a personal promise, if you find he made such a promise."
The defendant excepted to these instructions and refusal~ to
instruct.

C. E. and A. S. Littlefield, for plaintiff.
A. A. Beaton and R. R. Ulmer, for defendant.
Duncan as a member of the Union was ns much responsible
for its debt as the defendant. One person cannot sue himself
and another. Blaisdell v. Pray, GS Maine, 274; Denny v.
2Uetcalf, 28 Maine, 390; Story Part. § 234.
Defendant'..,
promise, if any, not affected by the original liability of' the
Union, and is within the statute of frauds. .1l1anley v. Oeagan,
105 Mass. 445; Farnham v. Davis, 79 Maine, 282; Furbish
v. Goodnow, 98 Mass. 299.
Receipt in full: Am. & Eng. Enc. of Law, vol. HI, p. 1122,
and cases. Third request: Lane v. Tyle1·, 49 :Maine, 2.52;
Bruce v. Hm;lings, 41 Vt. 380; Holyoke v. _,Jfayo, ,50 Maine,
385; Farrar v. Pean;on, 59 Maine, 5Gl; Couilliard v. Eaton,
139 Mass. 105.
SITTING:

·wELL,

"TALTON,

El\rnRY,

HASKELL, WHITEHOU8E,

\Yis-

JJ.

vVmTEHOU8E, J. The plaintiff claims that, as the consideration for the snJe and assignment to the defendant of a lease of
some quarry property, the defendant agreed to pa.y him the
sum of one hundred and twenty-five dollars, and also to assunrn
and pay to him a claim for damages of seventy-two dolla,rs which
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the plaintiff had agnfost the Paving-Cutters' Union; and he seeks
to recover this sum of seventy-two dollars in this aetion.
The defendant denies that he mnde an absolute promise to pay
the plaintiff this sum of seventy-two dollars, hut admits that he
agreed to use his influence and hest Pndeavors to collect the
claim for the plaintiff.
The jury were instrneted that to entitle the plaintiff to recover,
it was incumbent upon him to prove a personal promise, on the
part of the defendant, to assume and pay to the plaintiff this
claim of seventy-two dollars as a part of the consideration of the
sale of the lease.
It was obviously immaterial to the phdntiff what authority the
defendant had, or what measures he proposed to take respecting
the settlement of the claim against the Union. The instructions
given to the jury clearly required them to find an original,
personal undertaking on the part of the defendant to pay the
plaintiff the sum of seventy-two dollars, in addition to the sum
of one hundred and twenty-five dollnrs which was not in contrnversy, as a part of the coni-ideration of the lease. The statute of
frauds was not involved in the inquiry. It was not necessary
that, prior to the defendant's promise to assume and pay this sum
of seventy-two dollars to the plaintiff, there should have existed
'' a personal liability on the part of the defendant " as a rnern her
of the Union.
The requested instmction upon this point was
properly qmdified, and the ini-itl'uctions given were correct.
The other requested instructions ·were fu]ly covered by the
charge, and all the principles of law applicable to the case were
clearly stated and correctly npplied.
The testimony was conflicting, and if it cannot be t•mid that the
report shows a clear preponderance of evidence in favor of the
plaintiff, there was sufficient evidence to support the verdict, and
we find no justification for setting it aside .

.1.11otion and excepti'oru; overntlecl.
VOL. LXXXVII.
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GLOVER CO. V. ROLLINS.

vVrLLIAM H. GLOVER COMPANY

Knox.

vs.

MARY

M.

RoLLINS.

Opinion April 15, 1895.

Pleading. Arnenrbnents. Parties. Lien. R. 8., c. 82, § 13; c. 91, § 34.
Revised Statutes, c. 82, § 13, which provides that " a writ founded on contract
express or implied, may be amended by inserting additional defendants,"
do not authorize the substitution of a new defendant for the only one originally named in the writ.
Held: such an amendment, if allowable, in an action to enforce a lien under
R. S., c. !H, § 34, would be of no avail, if more than ninety days had elapsed
after the last items of materials were furnished before the amendment could
he allowed.

0N EXCEPTIONS.
The case appears in the opinion.

L. R. Ucrnpbell, for plaintiff.
G. E. and A. S. Littlefield, for defendant.
SITTING:
WELL,

vVALToN,

E:ivumY,

HASKELL, ,VHITEHOUSE~

\V1s-

Jt.T,

VYHITEHOUSE, ,1.
This is a_n action of assumpsit in which
the plaintiff corporation seeks to enforce a lien on the defendant's
lhvelling-house nnd the lot of land on which it stands, for
materials furnished to James A. Clark, the contractor, in the
erection of the building.
The house ,vas hui It by ,1a mes A. Clark under an entire
contract made by him with the defendant to furnish all the labor
and materials and build the house for a stipulated sum. The materials embraced in this suit were all used in the erection of the
building, hut they were furnished hy the plaintiff at the request
of Clark and charged to him, and it was admitted that the
defendant was not liable to the plaintiff for any part thereof.
In view of these facts the plaintiff, at the return term of the
action, moved to amend the writ by striking out the name of
Mary M. Rollins as defendant, and inserting in place of it the
name of ffames A. Clark as the only defendant in the suit.
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But the presiding justice ruled, as a matter of law, that the court
had no power to allow the amendment, and the case being
submitted to him on the facts, ordered a nonsuit. The case
comes to this court on exceptions to theRe rulings.
The nonsuit was rightly ordered. At common law, in actions.
of assumpsit. or on contract, amendments hy striking out the
names of existing plaintiff..;; or defendants, or by inserting those·
of new and additional ones, were not allowable. Ayer v.
Gleason, 60 Maine, 207. The power to allow such amendments.
has been conferred upon the court by statute ; and the only
authority invoked hy the plaintiff for the amendment propo8ed
in this case is found in R. S., c. 82, § 13, which provides that~
~~ A writ founded on contract express or implied may he
amended hy inserting additional defendants; and the court may
order service to be made on them, . . . . and on return or
due service they become parties to the suit." It will be·
observed that the language of this statute is that the writ may
be amended by inserting "additional defendants." It does not
say that it niay he amended by striking out the only defendant
or defendants, named in the writ, and inserting other defendants.
in place of them. It does not authorize the substitution of 3.1
new defendant for the only one originally named in the writ.
In Duly v. Hogan, 60 Maine, 355, the plaintiff sought to,
accomplish in<lirectly what the plaintiff here attempts to reach
directly. He obtained an order for an amendment authorizing·
the im,ertion of additional defendants upon whom copies of the
,vrit were duly served, and at the next term (fo,continued as to
the original defendant. But the court held that, under this
statute, a plaintiff could not thus summon in additional defendants
unless he also continued to prosecute his action against the
original defendant. Such a proceeding is thus e;haracterized in
the opinion : '' A statute which was deEJigned to authorize the
summoning in of additional defendants, where there is a bona
fide intention to pursue the claim against all the original joint
promisors ought not to be perverted into a means of conjuring
a fresh set of defendants into a suit already commenced which
is not intended to be prosecuted against the party origina11y sued.
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That 1s not a summoning in of additional defendants, but an
entire chunge of parties defendant, a substitution of one defendant for another." So in Jones v. Sutherland, 73 Maine, 158,
a similar construction was placed on the corresponding provision of the statute respecting additional plaintiffs. See also
Lodge v. Brooks, Gl Maine, 585; and A:,;sociation v. Remington, 89 N. Y. 22. It is in effect the institution of a new suit
against Clark and he is entitled to have the action commenced
again:-;t him by an original writ in accordance with Chapter 81,
§ 2, R. S.
But since the amendment, if al1owable, would have been
equivalent to the bringing of a new suit, the plaintiff, would
have found it of no avail in the enforcement of the lien, as more
than ninety days had elapsed after the last items of material were
fnmished before the amendment could have been allowed. R.
s., c. UL§ 34.
Exceptions overruled.

ZORADUS D. STEVENS vs. ,JoHN vV. MANSON, and another.
Somerset.

Opinion April 16, 1895.

Disclosure Commissioners. Execution. Arrest. R. S., c. 82, § 138;
c. 83, § § 18, 22; Stat. 1887, c. 137, § § 20, 23.
By the statutes of this State, the Supreme Judicial Court and trial justices
may not issue executions until twenty-four hours after rendition of judgment.
It was the rule of procedure at common law that execution might issue as
soon as final judgment was signecl.
Held: that the statutes applicable to the Supreme Judicial Comt and trial
justices, requiring the issue of execution to be deferred twenty-four hours
after the rendition of judgment, do not apply to disclosure commissioners.
Under the statute of 1887, c. 137, § 20, there is no appeal by a debtor from the
decision of a commissioner refusing a discharge, and that magistrate may
issue at once a capias, and also an execution for costs at the same time.
A poor debtor failed to obtain a discharge before a disclosure commissioner,
and, having been arrested afterward on a·capias issued by the commissioner,
began a disclosure before two justices of the peace which was interrupted
by his refusal to be examined, he claiming that one of the magistrates was
not authorized to act, although he was mistaken in that respect.
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Th~ offi:?er holding him in arrest assumed, under the statute, to select another
justice and the debtor then went on with his disclosure and was disclrnrged.
From the time of the debtor's arrest on the capias and attempted disclosure
until he was discharged, he was not committed to jail or actually held in
confinement by the officer, but was allowed to remain at home, when not
under examination, upon the assurance of his attorney that he would be
responsible for him as keeper. The attorney of the execution creditor
claimed that the proceedings at the time of the interruptt>cl clisclosnre, as
stated above, were illegal and notified the officer who informed the debtor
that he should have to hold him in custocly. Held: that there was no
second arrest.

ON REPORT.
This was an action for false imprisonment brought by the
plaintiff, an execution debtor, against two defendants, one ,being
the attorney of the creditors and the other a disclosure
commissioner.
The case is sufficiently stated in the opinion.

Frank W. Hovey, for plaintiff.
J. lV. Manson and .Abel Davi8, for defendants.
SITTING: PETERS, C. J.' EM.ERY, FOSTER~ ,YHITEHOUSE,
,,~!SWELL,

J,J.

STROUT, J., having been of counsel, did not sit.
"\YmTEHOUSE, J. This is an action for an alleged unla\vful
anest and false imprisonment.
:March 11, 1893, the plaintiff wns eited to disclose at Pittsfield
in the County of Somerset, on an execution against him for
tweqty-five dollars and sixty-one cents damages. and ten dollars
and twenty-nine cents costs, before the defendant, Davis, as disclosure commissioner, in accordance with the provi::,iom, of
chapter rn7 of the laws of 1887, but failed to obtain the benefit
of the oath provided for in section eight of that Act. Thereupon, May 2, 1893, the magistrnteappears to have issued a capias
and annexe<l it to the execution in force at that time in accordance with section 20, and on the same day rendered judgment
and issued u separate execution against the debtor and in favor
of the petitioner for his costs and foes taxed at fifteen dollars nnd
hvelve cents, pursuant to section 23, of the same Act. ,Tune 19,
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18H3, the plaintiff was arrested by virtue of this execution for
costs, and also of the original execution, an<l caused the creditor
to be cited on the former to appear before two justices of the
peace and quorum June 21, 18D3, for the purpose of submitting
himself to examination and obtaining the benefit of the oath
authorized by R. S., c. 113, § 30. The creditor appeared hy
his attorney, J.
Manson, one of the defendants in this suit,
and selected a justice residing in another county. Under the
erroneous imprest-,ion that such a justice was ineligible (Blake v.
Peck, 77 Maine, .588) the debtor's uttorney objecting to the
creditor's choice, the dchtor refused to he examined before him,
and the officer chose anothPr justice, certi(ying that he did so
because the creditor had ~i unreasonably neglected and refused to
procure the attendance of a justice rm-dding in Somerset county."
The creditor's attorney withdrew, and the tribunal thu;; organized heard the debtor's examination and administered the oath.
But the debtor becoming satisfied that this proceeding wns corwn
non Judice and void, caused the creditor to he cited again to
appear tit his disclosure on the original execution before two
justice::, on the twenty-sixth day of June. It appears from the
record of the magistrates and the return of the officer that, aft.er
a disagreement on the part of the ju:;tices then selected by the
debtor and creditor, and a selection of a third justice hy the
officer, the oath was administered and a discharge granted to the
debtor on the twenty-eighth day of ,June.
The plaintiff now claims that the defendants are liable for nn
unlawful arrest on the execution for costs, on the ground that
it was i::,sued by the disclosure commissioner before the expiration of twenty--four hours from the rendition of the judgment
and therefore irregular and void; and secondly, that they are
liable for an unlawful arrest on June 21, for the alleged reason
thut the officer released the debtor after the attempted disclosure
of that date and subsequently re-arrested him.
I. It is the opinion of the 'court that the first ground bi indefensible a::, a matter of law. It was undoubtedly the rule of
procedure at common law that execution might issue as soon as
final judgment was signed, and before it~ entry of record 11 provided there was no writ of error depending or agreement to the

,v.
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contrary." This i8 expressly laid down in the Engli:,h hooks of
practice. Tidcrs Pr. 994 ; Sheridan's Pr. 299. Not even the
docketing of a juclgme~t was deemed essential to its existence or
a condition precedent to the issue of execution. But the time
when execution may issue has been the subject of regulation by
statute in the different states, and while considerable diversity
exists, it seems to be the policy of these statutes in a majority
of the states to allow execution to issue immediately upon the
rendition, entry or docketing of a judgment. Freeman on
Ex'ons, § .24; Herman on Ex'ons, § 70.
In this State the provisions of the statute, relating to the Supreme ,Judicial (::ourt and trial justices, authorize the issue of
execution twenty-four hours after the rendition of judgment.
R. S., c. 82, § 138, and c. 83, § 22. With respect to the former,
the general object of the statute "vas undoubtedly to ., gfre the
debtor an opportunity to examine into the correctness of the
judgment." Penniman v. Cole, 8 Met. 49G. In the ease of
trial justices, the obvious purpose was to maintain the consistency of the different provisions of. the stntute respecting the
procedure, and preserve the dehtor's right given by ~ection 18,
chapter 83, to enter an appeal from the decision of a trinl justice
at anytime within twenty-four hours after its rendition. Prior to
1871 there seem:::1 to have been no express prnvifsion of the statute
designating the time that must elapse before a justice of the
peace or trial justice could iseue execution ; hut in State v. 1-Iall,
4U Maine, 412, it wa:::1 declared to he inconsistent for a justice to
issue an execution while the right of appenl existed.
The statute nuthorizing the di:5closure commii:,sioner to issue
the "separate execution " for costs under consideration is as
follows:
In case said oath is not administered to the debtor,
the petitioner shall recover his costs nnd said fees, as in actions
before a trial justice, and the magistrate shall issue a separate
execution therefor." Statute of 1887, c. 137, § 23. This language cannot reasonably be construed to Lring disclosure
commissioners within the prohibition of the statutes, applicable
to trial justices, in regard to the time within which the execution
may be issued. It simply provitles that the petitioner may
11
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recover judgment for his costs to he taxed us in actions before a
trial justice. Nor does the reason for deterring the issue of a
justice execution exist in case of a disclosure commissioner.
Section 20 of the act ubove named gives the debtor no appeal
from the decision of the commissioner that he is not entitled to
the benefit of the oath, but authorizes that magistrate to issue a
capias at once and. attach it to the execution in force at the time
of the disclosure ; and upon this execution the debtor may be at
once arrested. No valid reason is apparent ·why the separate
execution for eosts should not issue nt the same time by virtue
of the provisions of section 23 uhove quoted. Under the construction claimed by the plaintiff, the operation of this section
would he incon~istent with that of section 20, and incompatible
with the ohvious purpose of hoth. The meaning of the statute
cannot in this instance he thus extended by construction beyond
its terms.
'
The execution, therefore, appears from the commissioner's
original record to have been regularly and properly issued.
II. The plaintiff's second contention, that he was released from
arrest and subsequently re-arrested on the same execution, is not
supported by the facts. The plaintiff was never committed to
jail or actually held in any place of confinement by the officer, hut
\Vas allowed to remain at home, when not under examination,
upon the assurance of his attorney that he would be responsible
for him as keeper. No change appears to have been made in
this arrangement after the attempted disclosure of June 21st.
The officer who ,vas a witness for the plaintiff says he informed the
plaintiff of the creditor's claim that those proceedings were illegal
and that he ~1 should have to hokl him in custody;" that he did
not (fo,charge the debtor but followed the instructions of Mr.
Manson to hold him whether the justices then sitting discharged
him or not. But he was allowed to go to his home as before
"'·hen his presence was not required before the justices. The
arrangement for his :ittorney to :wt as keeper continued from
,hrne HJ, until the discharge of the debtor on June 28. There
was no second arrest.

Judgment for defendants.

Me.]
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LANG.

Opinion April 1 G, 1895.
Deed.

Lien.

Trespass.

A widow's release of her right of do\ver, except to a party in possession or in

privity of the estate, before it is assigned to hel", is without effect.
W"l1ere the clefenclant in accordance with plaintiff's direction, purchased the
widow's dower before assignment, acting and intending to act for the plaintiff's benefit, nncl took the deed without covenants in his own name for the
plaintiff, who owned the residue of the premises, and paid the consideration
therefor, Held: th:tt the defend,mt did not thereby acquire an equitable lien
upon the premises to secnre his advances, nor any right to possession of the
~ame, or to take any of the products of the land; but would be liable to an
action of tl"espass quare clausurn, if he entered upon the premises and cut
grass thereon, without consent of plaintiff, who acquired the dower rights
by levy after assignment and before the trespass.
ON MOTION AND EXCEPTIONS.

This was an action of trespass, q. c., in which a verdict was
returned for the defendant, and the plaintiff took exceptions and
moved for a new trial.
The ease is state<l in the opinion.
Ilen1'!J Had.son, for plaintiff.
F1'ank W. Hovey, for defendant.
The defendant wa~ placed in control of the premises hy the
plaintiff in 18H0, and being authorized by plaintiff to purchase
the premi~es, the plaintiff is estopped from hringing this action.
Estoppel : Tindall v. Den, l Zab. G51 ; Kelley v. Kelley, 23
Maine, 192; }Venclall v. Van Rensselaer, l ,Johns. Chan. 344;
Beaupland v. 11lcii~een, 4 Casey (Pu.), 124. Defendant's lien:
Donald v. IIewitt, 33 Ala. 534; Peele v. Jenness, 7 How. G12.
G22~ Story's Eq. 13th Ed.§§ G74, 1217; Pe1"t'Y v. Boa1'd of
Jl1is.-;ion..;;, 102 N. Y. DH.
SITTING:
SnwuT,

PETERS,

C. J.,

EMERY,

FOSTER,

WHITEHGUSE,

,T,T.

STROUT, .J.
Trespas~ quare clausum upon a parcel of land
which had heen assigned to Lucinda H. Field, as her dower in
the farm of Cyrus Field. Plaintiff acquired title to this parcel
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hy levy on execution against Lncindn'. He also had title to the
re8idue of the farm. Defendant denied the act of trespass
alleged. He also claimed that at the reques"t of the plaintiff,
and for him, he had ohtuined from Lucinda a quitelaim to
him8elf of lrnr right of dower in the Cyrus Field farm, which
had not then been assigned and set out to her, and also title to
certain personal property whieh had been allowed by the judge
of probate from the estate of Cyrus, for all which he paid three
hundred and fifty dollar~ of his own money; and that he did
this at the reque~t of and for the plaintiff, and in consequence
had an equitable lien upon the parcel of land afterward set out
to Lucinda for her dower, to secure the repayment of the tlmount
he had paid for her release, and for the personal property.
Upon thi~ claim the presiding judge instructed the jury that:
~~ If the defendant was requested by the plaintiff to purchase for
him the dmver intPrest of the widow and certain personal property ut a certain definite price, or not to exceed a certain price,
and if successful in making the purelrnse, to take the deed in
his, defendant's name, and pay the consideration for the same;
and if the defendant in compliance with the request and in
accordance with the plaintiff's directions purchased the ,vidow's
dower and other property, acting and intending to act for the
plaintiff and for his benefit. and took the deed in ht;.; name for
the plaintiff, paying the consideration therefor, then as between
the defendant and the plaintiff who afterward acquired titfo,
the defendant would have nn equitable lien upon the premises
as security for the amount advanced; and until payment,
defendant would be entitled to the possei,,sion of the property and
plaintiff would he estopped from commencing or maintaining
suits for such acts as ure complained of in this suit." To this
instruction the plaintiff exeepted.
The case shows that defendant took to himself a deed of
release of dower, without covenants, from Lucinda H. Field on
September 13, 18~)0. At that date her dower had not been
assigned, and defendant had no interest then or afterward in the
Cyrus Field farm, to ·which the <lower interest attached. Her
deed, therefore, conveyed nothing; and the jury wa~ so instructed. Johnson v. Shields; 32 Maine, 424.

:Me.]

FIELD V. LANG.

443

Subsequently the dmver was ussigned, and the widow's title
passed to the plaintiff hy levy on execution. At the date of the
alleged trespass, plaintiff was the owner in fee of the Cyrus
Field Farm, including that portion assigned to Lucinda as her
<lower.
· If the·deed from Lucinda to the defendant had conveyed title,
no question of lien could have urisen. The futile attempt to
obtain the do'\-ver title, under the alleged arrangement with
plaintiff, did not create an equitable lien upon the land afterward
assigned to the widow as her dower against the plaintiff, who
acquired legal title from her after the assignment. Taking her
release without covenants, failure to obtain title thereunder, did
not furnish <lefend:mt cau:::;e of action to recover the money paid,
in the absence of fraud. Sope,· v. Stevens, 14 :Maine, 133.
Equity will not accompfo1h an opposite re~mlt through an equit •
able lien, again:::;t the widow, or her grantee.
If defendant had procured a release of dower to the plaintiff,
at his request, he .might have had a lien upon the land for his
a<lvances. as was held in Perry v. Board of 1l1is8ions, 102 N.
Y. ~)9. But he purchased in his own name with his own money,
and took a release to himself, which failed to transfer either
legal or equitable title, and no equity exists to afford him a
lien upon the after aequired legal title of the plaintiff.
But if an equitable lien had existed, the instruction excepted
to wa~ too broad. Such liens are neither a jus ad reni, nor a
Ju..;; i"n 1·e, but a right of a special nature oYer the thing, which
may, by proper process, be sold or sequestered under a judicial
decrcet and the proceeds in the one case, or the rents and
profits in the other, applied upon the demand of the party hold-ing the lien. But such party is not entitled to possession of the
thing, nor to the rents and profits, except under :t judicial
decree. This is a distinguishing feature between equitable and
legal liens. Pomeroy·s Equity, § 1233; Bruce v. Duche8s of
1.Warlborou,qh, 2 P. vVms. 491; I11wtt expa1'te, 11 Vesey, 609,
Gl 7. The holder of such lien could not justify under it the
acts complained of in this suit.
Excepti'.ons sustained.
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E. PARKirn vs. EDMUND E. PRESCOTT.

vYaldo.

Opinion April lG, 189,5.

Att,1ehment. Deed,-unrecorded.
It is the settled law of this State that an attachment of all the right, title and
interest which the debtor has in lands, is a good attachment of the land
itself; and a seizure and sale on execution pursuant to the attachment, of'
such right, title and interest, will pass to the creditor a good title to the
land as against a prior unrecorded deed of the debtor.
See Parker v. Prescott, 85 Maine, 4:35, 86 Maine, 24:1.

ON REPORT.
The case is stated in the opinion.

Joseph Willianuwn, for plaintiff.
W?n. H. Fogler, for defendant.
SITTING: PETERS,

HOUSE,

C.

J.,WALTON, EMERY, HASKELL,

,v1nTE-

vVISWELL, JJ.

WHITEHOUSE, J. This 1s a real action to recover a small
farm in Palermo in the county of vValdo. Both· parties to the
suit derive title from Willard H. Chadwick. The plaintiff
claims to hold through an attachment made November 3, 1884,
in a suit brought by her against Chad wick and a sale on the
execution which issued on the judgment recovered in tlrnt f-uit.
The defendant seeks to establish his title by virtue of two deeds
of warranty; one from Willard H. Chadwick to Edwin 0.
Chadwick, dated May 17, 1875, and the other from E<fwin 0.
Chadwick to the defendant, dated April 27, 1878. These deeds
were not recorded until 18~)0; but the defendant claimed that at
the date of the plaintiff's attachment, she had actual notice that
the land had been previously conveyed by her debtor. On the
issue of faet raised by the plaintiff's deniul of this claim, two
verdicts have been rendered in favor of the defendant, and
hoth have heen set aside by the law court. 85 Maine, 435; 86
Maine, 241.

Me.]

445

RIDLEY V. RIDLEY.

The case now comes to the court on a report of the documentary evidence only, and no issue of fact is presented. The
defendant's contention now is that inasmuch as the sheriff's deed
to the plaintiff, given in pursuance of the attachment on the
writ and the sale on the execution, only purports to sell and
convey to her,~~ all the right, title or interest," which the debtor
had at the time of the attachment, it is not effectual to transfer
the title to the land when it appears that the debtor had
previously conveyed his title to unother pen,on, although such
conveyance was not recorded.
But this contention is not supported by the authorities. It
is the settled law of this state that an attachment of all the right,
title and interest which the debtor has in lands is a good
attachment of the land itself; and it was held in Roberts v.
Boimie, 23 Maine, 165, and Veazie v. Parlcer, Id. 170, that
such an attachment ~s effectual as against a prior unrecorded
deed. In Woodward v. Sartwell, 129 Mass. 210, it was held,
after mature consideration, that the seizure and ;;ale on execution by the officer of all the debtor's right, title and interest in
land, passed to the creditor a good title to the land as against a
prior unrecorded deed of the debtor. This case was cited with
express approval in 11£illett v. Blalce, 81 Maine, 531.
These authorities undoubtedly establit,h the plaintiff's right to
recover, and the entry must be,
Judgment f01· the plaintiff.

VmA E.

RIDLEY,

Somerset.
11fortgagefor Support.

by guardian, vs.

HENRY RIDLEY.

Opinion April 17, 1895.

Possession.

Heirs of Mortgagor.

Stat. 1893, c. 217.

When the condition of a mortgage for maintenance is that the mortgagee shall
be supported upon the mortgaged premises by the mortgagor, with no mention of the heirs, assigns or other representatives of the mortgagor, such
heirs are not entitled to the possession of the mortgaged premii-es against
the mortgagee.
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This was a real action and in which the plaintiff's right of possession was determined strictly at law. The defendant filed a plea in equity under Stat.
1893, c. 217, which was sustained by the court below; but afterwards the
case was reported to the law court, by consent of the parties, as an action
at law.

ON REPORT.
This was a writ of entry to recover certain real estate in
Athens, Somerset county. Writ dated August lG, 1893. The
defendant pleaded the general issue, nul dz'.:;;seizin, with a brief
statement: At the trial of the action the partie::,,; waived a jury,
and submitted the case to the court with the right of exception.
The following facts appeared in evidence: The plaintiff is
the only child and sole heir of Horace D. Ridley, late of said
Athens, who died June 14, 1893. She is about three years old;
and her mother, Ida E. Ridley, widow of said Horace D. Ridley,
was duly appointed her legal guardian by the pl'Ohate court of
said county, on the second Tuesday of July, 1893.
It was further proved that on April 3, 1884, Henry Ridley,
the defendrnt, conveyed to said Horace D. Ridley, his son, the
farm in Athens on which he lived, hy deed of warranty, being
the premises of which possession is demanded in this suit, said
Henry Ridley being then about seventy years of age. At the
same time, said Horace mortgaged the same back to his father,
for the support during life, on said farm, of his said father and
mother ( Eunice S. Ridley ) , with u farther stipulation that
the two daughters, of said Henry Ridley ( Rebecca M. and
Abbie E. Ridley), sisters of said Horace D. Ridley, should
have a horn~ on said premises until each should have a home of
her own.
It further appeared that the mother of the plaintiff, widow
of said Horace, upon the Monday following his burial on the
Saturday previous, offered to furnish the same support, in the
snme manner, to the defendant and his family as they had
received prior to the death of said Horace, and several times
repeated such offer before and after her appointment as guardian
of the plaintiff, and renewed it on and beforn the date of the
present writ.
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It was admitted by the defendant that said Horace had fully
performed all the conditions of the mortgage down to the time
of his death, he having taken possession of the property on the
day the deed and mortgage were executed, and having rendered
to his father and his father's family all the support asked, or
required, by them from that time until he died - a little more
than nine years.
It was further proved that said Henry Ridley refused all offers
of support made to him, as aforesaid, by said Ida E. Ridley as
widow of said Horace and as guardian of the plaintiff, although
living in common with the plaintiff and her mother, upon the
supplies furnished by said Hornce prior to his denth, but not
living together as one famjly; and that he claimed title to the
property in himself as mortgagee.
Henry Ridley, the defendant, claimed that, the contract of
support was a personal one ; that it could be performed only by
said Horace D. Ridley; that neither the heir nor administrator
of said Horace D. Ridley could claim to carry out the condition
of the mortgage; that upon the death of said Horace D. Ridley
there was no one authorized to support said Henry and his
family, and that he then had the right to enter into possession and
u:-ie the property for his own support and that of his ,vife; that
upon the death of the said Horuce there was a breach of the
condition of said mortgage, from the fact that there was no one
who could, against the will of said Henry, perform its conditions; that he entered upon said property after the death of
said Ho 1.·ace, and occupied certain portions of the house, and
carried on the farm in part until the bringing of this suit.
The defendant admitted that the estate of said Horace was
entitled to equitable compen:-,ation for such support as had been
furnished by said Horace in his lifetime~ or was entitled to
redeem said premises upon payment of such sum as should he a
legal compensation for the :mpport of said Henry and family, as
was provided for in said mortgage ; that after the bringing of
the suit, to wit, on September 11, 1893, said Henry entered
peaceably and openly and unopposed, in the presence of two
witnesses, and took possession of the premises, for the purpose
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of foreclosing the mortgage claiming a breach of the condition, &c.
The plaintiff's counsel contended that all the rights of Horace
dmicended to and vested in the plaintiff', his sole heir: that the
widow was entitled to dower in the property, and each had the
right to continue to perform the conditions of the mortgage ;
and that the offers of the mother in behalf of her::-elf and her
child ( the plaintiff), which were rejected hy the defendant,
were equivalent to a full performance of said conditions, and
entitled the plaintiff to recover in this action the possession of
the premises, to enable her to continue to perform the conditions of the mortgage, to support the defendant and his family
on said farm, in the same manner as they had been supported
by said Horace Ridley prior to his death.
The plaintiff claimed to recover possession of the farm, building:':! and rooms occupied by said Horace D. Ridley and his
wife prior to his death. This included the kitchen, which was
necessarily used by said Horace and wife in cooking the food
for both families, but of which, as appeared in evidence, the
defendant took possession on ,Tune 23, 1893, and refused to
allow her to occupy longer.
The plaintiff did not claim to recover actual possession of the
rooms occupied by said defendant and his family prior to the
death of said Horace Ridley, that occupation having been
unbroken from April 3, 1884, to the time of the trial-more
than nine years, and the rooms having been selected under the
mortgage.
After the hearing and arguments of counsel, the court, by
consent and agreements of parties and their counsel, continued
the case ni:•d for consideration; the decision to be made in
vacation as of said September term, 1893, and to be so entered
upon the docket, with right of exception to each party.
On December 11, 1893, the defendant's counsel filed in the
clerk's office a motion to amend his pleadings by striking out
the brief statement therein, and by inserting therefor the following grounds of equitable relief, as provided in chapter 217 of
the 8tatutes of 1893, as follows:
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1. That prior to the third day of April, A. D. 1884, he was
the owner in fee and possessor of the premises described in
plaintiff's writ and declaration.
2. That on said third day of April, he conveyed the said
premises by deed, to one Horace D. Ridley, as alleged in
plaintiff's declaration.
3. That the plaintiff is the heir of said Horace D. Ridley,
and derives her interest in said estate as such heir; and is an
infant in arms.
4. That on said third day of April, A. D. 1884, the said
Horace D. Ridley conveyed the said premises to the defendant
in If!ortgage, the condition whereof is ~s follows : 11 Provided,
nevertheless, that if the said Horace D. Ridley shall well an<l
faithfully sup.port and maintain said Henry Ridley, and his wife
Euniee F. Ridley, on said premises, during the term of their
natural lives, and the survivor of them, and furnish them ,vith
suitable food, raiment, and, in sickness, with proper nursing,
medicine and medical treatment, all uccording to their age and
condition in life; and shall also furnish thereon a home for
Rebecca M. Ridley and Abbie E. Ridley, in sueh manner as they
have had a home therein heretofore, until they and each of them
shall have a home of their own; then this deed shall be null
and void; otherwise remain in full force and virtue."
5. That thereupon the said Horace D. Ridley entered into
posses~.don of said premises, and fulfilled the conditions of said
mortgage during his lifetime.
6. That the said Hornce D. Ridley died June 14, 1893.
7. The defendant charges that the duty of performance of
said condition was a personal one, and that by law it cannot be
performed by the plaintiff withou.t the consent or ngainst the
will of the defendant.
8. That the defendant has not consented and does not comient
to the perfrmnancc of the .-,ame by the plaintiff.
9. That because of the non-performance of the condition of said
mortgage upon and after the death of the said Horace D. Ridley,
the defendant entered and took possession of the said premises
as for breach of the condition of the mortgage ; and the defen0
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dunt ch:uges that the condition of said mortgage became and is
broken.
10. That sine<:' the date of the plaintiff's writ, the condition
of the said mortgage being broken as aforesaid, the defendant
forrnully entered, peaceably and openly, no one opposing, in
the presence of two witnes:,es, and took possession of the said
premises for the purpose of foreclosure, in uccordance with the
statute in such case made und provided, and caused a certificate
thereof, in due form of law_, to be seasonably recorded in the
Somer~et registry of deeds.
11. Fornsmuch as the defendant cun have relief only in equity,
the defendant prays that an accounting be had, and that the
plaintiff be decreed to pay the mortgagee the difference between
the value of said premises and the amount expended hy the said
Horace D. RidlPy in fulfilling the condition of said mortgage
in excess of the use and income of said premises received hy
him, and that he hold said premises thereafter discharged
of said mortgage liability; or that the defendant be permitted
an annual allowance for his support~ or, if he so elect, to
puy such amount, if any, as the said Horace D. Ridley expended in performing the condition of said mortgage in excess
of the income received by him from suid premises, and thereupon
the plaintiff be decreed to convey said premises to the defendant.
12. And the defendant prays for such other and appropriate
relief as to the court m:ly seem meet.
·Henry Ridley.
By Savage & Oakes, his attorneys.
On Febrnary 21, 18~4, this motion was granted by the court,
and the parties were directed to plead in equity. To this ruling
and order, the plaintiff duly excepted, claiming that the contracts
of the parties measured and determined the rights of each and of
both, and that the law applicable to those contracts regulated
and fully protected those rights, and that there was no element
or ground of equitable jurisdiction arising out of the facts in
the case. Exceptions were allowed to the plaintiff.
By agreP-ment of the parties, the action was reported to the
law court, who are to enter such judgment and give such direction to the case as the foregoing facts shall require.
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D. D. Stewart, for plaintiff'.
Defendant denies the power of any living person to redeem.
This presents the anomaly of an irredeemahle mortgage. Mortgage redeemable although the condition contttins no reference to
heirs. Litt. Ten. § 334; Co. Litt. §§ 205 (b), 20G (a), and 334_
Mortgage is valid. Lanfair v. Lanfaz"-1·, 18 Pick. 299; Gibson:
v. Taylor, 6 Gray, 310; JJfoultun v. Tmfton, 64 Maine, 218;
Farnswo1·tli v. Perry, 83 Maine, 449. Parties are presumed to,
know that the father might outlive the son. Intention of the
parties should govern. Steel v. Steel, 4 Allen, 4H➔-421. Cases.
of sim.iliar mortgages : Wilder v. Whittemore, 15 Mass. 262 ;.
Lwnb v. Fo::;s, 21 Maine, 240, 249; Hill v . .lJfon~e, 40 Maine,,
522, 523; Boggs v. Anderson, 50 Maine, 162; Dunklee v ~
Adams, 20 Vt. 41'1; Hen1'y v. Tupper, 2!::I Vt. 358; Joslyn v ..
Parlin, 54 Vt. 670; Slate1· v. Dudley, 18 Pick. 373; Rowell v_
Jewett, 69 Maine, 294.
Heirs of an equitable mortgagor may redeem, McPherson v.
lla,yward, 81 Maine, 335. A fortiori, where the terms of a.
legal mortgage are set out expressly.
The title of a legal mortgagor having, therefore, descended to,
his heir, the plaintiff' in this suit, she is entitled to maintain this,
writ of entry to recover possession of the property so that shemay continue by her guardian, her mother, to render the support:
required by the mortgage and to perform its conditions. Ancl
the defendant, the mortgagee, has no right to oust her, or dispossess her. R. S., c. 90, § 2 ; Olay v. Wren, 34 Maine, 187 ;
Brown v. Leach, 35 Maine, 39, 41; Byrant v. Erskine, 55
Maine, 15G; }Vales v. 11feller,, 1 Gray, 512; Haven v .. Adanu:i,
4 Allen, 90.
The rights of thesQ parties are measured by the contract nnd
protecte<l under it, and governed by it.· Tho court cannot make
new contracts for them. They can only enforce those made by
the parties. Dunklee v. Adams, 20 Vt. 422, 424; Eastman v.
Batchelde,·, 36 N. II. 150, 151; Mason v. Mason, 67 Maine,
548; Hedges v. Dixon County, 150 U. S. 189.
A. R. Savage and JI. W. Oake8, for defendant.
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WALTON, EMERY, HASKELL, WHITE-

EMERY, .T.
Henry Ridley once owned and occupied a, farm.
He conveyed the farm in fee to his son, Horace, and took back
a mortgage, conditioned that 1~ the said Horace D. Ridley shall
well and faithfully support and maintain said Henry Ridley and
hit- wife on sHid premises during the term of their natural lives
and the survivor of them," etc. Horace D. Ridley entered into
occupation of the farm, and faithfully performed the condition·
of the mortgage for nine year:::; and up to the day of his sudden
death, ,June 14, 1893. He left a widow and minor daughter.
Immediately nfter the burial, the widmv, in behalf of herself and
daughter, offered to perform the condition of the mortgnge,
and, after being appointed guardian for the minor daughter,
renewed the offer. Henry Ridley, the mortgagee, declined to
receive performance of the condition at their hands, and undertook to expel them from the premises and take possession
himself, and to foreclose the mortgage for condition broken.
They have elected to consider themselve8 disseizeJ by this act
of Henry Ridley, and have brought, in the name of the daughter
and heir, a writ of entry against Henry Ridley to recover
possession.
At the trial, the presiding justice was of the opinion that
both parties had rights and interests which could be better
determined und enforced by proceedings in equity, and he
directed the parties to Rtrike out their pleadings at law and
plead in equity, under chapter 217 of the statutes of 1893. 'This
the plaintiff declined to do, questioning the authority of the
justice to make such order. Instead of rn~nsuiting the pl ainti ff,
or otherwise enforcing his order, the presiding justice consented
to report the case to the law court. It is now before us as an
action at law, the plaintiff insisting on a judgment at law, and
declining to avail hersplf of the statute of 1893. Without
exercising our power under that statute, we proceed at her
request to examine the question of strict law, whether she was
entit.led to the possession of the premises at the date of her writ.
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The plaintitf claims that, as sole heir of Horace, ~he inherits
the farm as his real estate, subject to the mortgage, and that
she also inherits his right to perform the conditions of the
mortgage, and to have possession of the farm for that purpose.
The defendant claims that, while the plnintiff muy inherit the
farm, subject to the mortgage, she does not inherit uny right to
perform the condition of the mortgage, and hence has no right
of possession as against him, the mortgagee. The case evidently turns upon the question whether the condition of this
mortgage can he performed by an heir of Horace, the mortgagor,
without the consent of Henry, the mortgagee.
It is to be noticed that the mortgage does not provide, in
terms, that the condition may be performed by any heir, or
assignee, or other representative of the mortgagor. By its
terms, the mc~rtgage can be satisfied only by Horace D. Ridley.
In ordinary mortgages, to secure the payment of money or
some like impersonal duty, the omission of the words ''heirs"
or ":1ssigns" would have no effect to limit the right of performance of the condition to the mortgagor personally. In such
cases it could make no difference to the mortgagee, who pai,l the
money or rendered the impersonal service. and hence he could
not equitably refuse to receive the performance from an heir or
assignee of the mortgagor. The cases cited hy the plaintiff
amply establish this proposition.
The duty or serviee which this mortgage was given to secure
is not of an impersonal character, like the paynwnt of money.
l\foch of the comfort of old age depends upon other things than
food, clothing and shelter. Manifestations of pen,onal interest,
respect and kindnes~ are very sweet to the aged. Domestic
harmony and affection are more esf-ential to them than to
younger and stronger men. Henry Ridley was seventy years
of age and was the absolute mvner of the farm. He desired to ,
live and be supported in his old age on thi~ farm. In so disposing of it as to secure such support, he might well have a
decided choice as to who should be master of the farm, and
have the duty of his support. He might trust one person when
he would not trust another. He might lovingly trust a son,
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when he would not trust a son's widow or child. • ~Te think in
mortgnges of this kind, the omission of any reference to a
performance of the condition by an heir or assignee of the
mortgagor, indicateo un intent that the mortgagee need not
receive the ::-;erYice from such heir or assignee.
There are authorities for holding that such a condition as this
is of a personul nuture, creating a personal trust. In Clinton
v. Fly, 10 Maine, 292, one Roumly. Sr., had conveyed his farm
to the town of Clinton for his support. The town agreed to
give Roundy, Jr., n deed of the farm, if he would support his
father during his life. In this agreement no mention was made
of heirs or assigns. I-Ield, that an assignee of Roundy could
not perform the condition. In .Ea:-;tman v. Batclzelder, 3G N.
H. 141, Batchelder gave a deed of his farm to one Ta::-;ker, and
took hack a mortgage conditioned that he should he supported
upon the premises during his natural life by Tasker, his heirs,
executors or administrators. No mention was made of assigns.
Held, that a grantee of Tasker was not entitled to perform the
condition or redeem the mortgage. This case was cited with
approval in Bryant v . .Erskine, 55 Maine, 1.56. In this latter
case, the mortgage w:ts conditioned that '' Linscott, [the mortgagor] his heirs, executors or adminbtrators, should support," &c. It was held, that the assignee or grantee of the mortgagor
could not maintain u hill to,redeem, without alleging and proving
that the assignment was with the consent of the mortgagee. In
G1·eenleaf v. Gmunder, 8(j Maine, 298, the condition of the
mortgage was that the mortgagor should support the mortgagee
on the farm. A judgment creditor levied on the mortgagor's
interest in the farm. and then brought a writ of entry to eject
him. .Held, that the mortgagor was entitled to the possession
as aguimt even his own levying creditor, since the creditor could
not perform the condition of the mortgage. The court, speaking through Mr. Justice WALTON, said it was settled law in
such cases, ( where the mortgagee is to be supported on the
premises) that the possession is more that of the mortg·agee
than of the mortgagor, and that neither can he ejected without
the mortgagee's consent. In the opinion, the cases of Bodu-el
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Gmnite Uo. v. Lane, 83 Maine, 168, and TVilson v. Wilson,
38 Maine, 18, were plainly distinguished. It may be further
noticed that in Wilson v. Wilson, one, at least, of the surviving
persons to he supported consented to the transfer.
It is true that in all the above cases the question was whether
an assignee of the mortgagor could perform the condition. The
question of the right of the heir of the mortgagor did not arise.
It must be evident, however, that the heir is within the principle
of these cases. The same reasons apply.
The mortgagee in this case does not consent to receive the
performance of the condition of the mortgage from the heirs of
the mortgagor. The heir cannot force him to receive it, and
hence is not entitled to the possession of the farm. The question
of strict law presented by the plaintiff must he determined
against her.
Plaintiff nonsui"t.
VrnA

E.

RIDLEY,

Somerset.

by guardian, vs.

HENRY RIDLEY.

Opinion April 17, 18~)5.

Replevin. Possession.
Principle in preceding case applied.

This was an action of replevin for hay cut on the premises
described in the above action. The case was tried before the
Court without the intervention of a jury, with a right to except.
The facts reported in the exceptions, taken by the plaintiff, will
be found in the foregoing case.
D. D. Stewm·t, for plaintiff.
A. R. Savage and I-l. W. Oakes, for defendant.
SITTING: PETERS,
WELL,

C. '-T.,

WALTON, EMERY, HASKELL, WIS-

JJ.

EMERY,

J. In the case of the writ of entry, between the same

parties, the coud has held that the plaintiff was not entitled to
the possession of the farm upon which the buy was cut, and that
the defendant was, at the time of the cutting, rightfully in possess10n. The title to the hay, therefore, was not in the plaintiff.
Exceptions sustained.
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and another,

V8.
E1nVARD

Somer~et.

N.

MERmLL.

Opinion April 18, 1895 .

.Nonsuit. Practice. Evidence. Varfonce.
It is settled law in this State, that the court may order a nonsuit when the
plaintiff's evidence is insufficient to authorize or justify a verdict in his
favor.
If a joint contract with two plaintiffs in one and the same action is alleged,
held: that proof of a several contract with each plaintiff will not support
the action.

ON EXCEPTIONS.
This "vaR an action of assumpsit based on an alleged contract
ns set forth in the folJowing declaration. The plea was the general
issue.
After the plaintiffs had put in their evidence and rested their
case, the presiding justice ruled that the evidence tended to
show a separate contr:wt with each plaintiff, and did not tend to
show n single contrnct with both plaintiffs as alleged in the
decl:lration, and thereupon directed an entry of nonsuit.
To this ruling and direction the plaintiffs excepted.
(Declaration.) '' In a plea of the case ; for that the said
:Merrill, on the 2fjth day of March,. A. D., 1885, at Skowhegan
aforesaid, in consideration that the said plaintiffs would become
bound as sureties, with oue Ellsworth Dunlap as principal, to
· one Lucy A. Corson, by a bond, in the penal sum of five hundred dollars, conditioned that the said Ellsworth Dunlap should
appear at the September term, A. D., 1885, of the Supreme Judicial Court for the county of Somerset and should abide the order
of the court thereon, promised the plaintiffs that he would have
the said Dunlnp to appear at the said court, at the said time
before the forfeiture of said bond and before the plaintiffs should
become liable on the same, and that he the said defendant would
save them, the said plaintiffs, harmless from all demand~, suits and
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troubles that might happen to them by means of their being so
bound as aforesaid; and the plaintiff~ in truth say, that, giving
credit to the said defendant's promises as aforesaid, they did
then and there, at the request of the said defendant, become
hound, with the said Ellsworth Dunlap, to the said Lucy A.
Corson by such a bond as aforesaid, conditioned as aforesaid.
Yet the said defendant, not minding his promise aforesaid, did
not have the said Dunlap to appear at the said September term
of the Supreme ~Judicial Court, for the county of Somerset, in
season to save the forfeiture of said hond~ nor save the plaintiff.'3
harmless concerning the premiS'es; hut the said plaint_iffs at the
December term, A. D., 188G, of the Supreme.Judicial Court within
and for the county of Somerset, were sued upon the bond aforesaid, hy the said Lucy A. Corson, hy her next friend, and the
said Lucy A. Corson recovered judgment against the plaintiffs
upon the said bond for the penal sum of the bond, viz : five
hundred dollars, and one hundred and forty do11ars and thirtynine cents, costs of the suits, and the plaintiffs have been
compelled to pay not only those sums but divers other sums of
money, and have been put to great trouble and expense by
means of the suit aforesaid. Yet the defendant, although often
requested," etc.
It appeared that on March 25, 1885, one Dunlap was arrested
on a bastardy process and taken to Merrill & Coffin's office, in
Skowhegan, and in default of bail was committed to jail on the
same day ; that on the next day, March 26th, one of the plaintiff.'3,
Charles P. Whittemore, and one Eleazer Clark signed as sureties a bastardy bond for Dunlap's release from jail ; that this
bond, signed by Charles P. Whittemore and Clark was rejected
by Mr. Baker, the jailer; that later on the same day, a second
bond wai, made, signed by the plaintiffs, Charles P. vVhittemore
and John P. Vv,..hittemore, as sureties, and then taken to the
jail to Dunlap and there signed by him as principal and then
given to Mr. Baker, the jailer, who thereupon released said
Dunlap from custody; that the plaintiffs subsequently were
obliged to pay and did pay the penal sum of said second bond
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so signed by them ; and in this action sought to recover the sum
so paid, of the defendant, upon an alleged joint oral prorni~e,
which they in their declaration alleged that he made to them,
that he would save them harmless from liability by reason of
their signing said second bond.
The material testimony of the plaintiff, Charles P. vVhittemore, is as foHows: On going to Mr . .:Merrill's office with Clark,
the defendant said, '' Dunlap had sent down word for him to
come up, hut he thought there was no need of it. He wanted
him to give bonds, and asked if we would sign bonds for him.
"1"" e told him we didn't know anything about bonds and didn't
care to sign them and get drawn into any trouble. He said the
bond was nothing but a common bond, and all the risk there
was, was the prisoner running away. Mr. Merrill said that.
About that time Mr. Baker [the jailer] came in and said the bond
·wasn't a common bond ancl thel'e was risk ; and Mr. Merrill ~aid
the bond was nothing but a common bond, and if ·we would
sign the bond he would guarantee to protect us from all harm if
the prisoner appeared at the trial and didn't run away. I told
him we didn't consider there was any risk of his running away,
and we offered to sign the bond." . . .
"Q. ,vhether or not Mr. Merrill said anything to you about
getting your brother, John P. \Vhittemol'e, to sign the bond?
A. Yes; he said they had (,hjected to Clark's signature on the
bond an<l wanted to know if I couldn't get my brother. I told
him I didn't think he would care to sign a hond. Mr. Menill
says: 'You tell your brother that all the risk there is, is the
prisoner running away, and if he appears at the trial I will
guarantee to protect him from all harm; if he will ~ign the bond,
he wm never have a cent to pay.' Merrill said they ·was
common bonds, and all the risk ,vas of the prisoner running
away; and if we would sign the bond he would guarantee to
protect us from all harm if the prisoner would appear at the
trial; and we told him we wasn't afraid of his running a way.
Q. That was stated in the presence of Mr. Baker? A.
Yes.
"Q. After Mr. Merrill made this statement, as you say,
1

'
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what was next said? A. The bonds \Vere made out, and we
waited until they were made out and signed them.
'' Q. When you went in there on your second errand what
was said to you? A. Mr. Merrill said the bonds had been
returned.
"Q. What did he say? A. He said Baker would not accept
the bonds on Clark's signature.
''Q. vVhat else was said? A. He wanted to know if I couldn't
. take the bond down and get my brother to sign it. I told him
I didn't know as he would care to sign it. He says: 'You take
it down to him; all the risk there is, is the prisoner running
away, and if he appears at the trial I will protect him, he never
shall have a cent to pay.'
"Q. What did you say? A. I told him I would take the
bond down, and I signed it nnd took it down to him.
Q. vVas that the first intimation made to you in any way
from anybody that your brother John's signature was wanted on
that bond? A. That is the way I understand it.
"Q. It cnrne to you from Mr. Merrill as a direct proposition
that John should sign that bond? A. That is where I got it,
yes, sir.
Q. The proposition that that first bond should be withdrawn and a second bond signed by yon and John was broached
to you then for the first time by Mr. Merrill in his office? A.
That is the ·way I understand it.
"Q. You said that you thought that that would he satisfactory
to John, did you? A. I said I didn't know as he would care
to sign it.
1
' Q.
You were willing to sign it and take it to him with the
message to see if he would sign it? A. Yes, sir.
"Q. vVho drew that second bond? A. I think Mr. Coffin
drew it . . . .
"Q. Now, as matter of fact, don't you know that Mr. Coffin
wrote that second bond in your presence? A. He might have
wrote it there. . . .
"Q. Didn't you see him write his name and witness your
signature? A. I did." . . .
1

'

1

'
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Eleazer Clark testified: ,~ Mr. Merrill asked Mr. ,vhittemore
and myself about giving a bond for the release of Ellsworth
Dunlap. After talking it over for a few minutes he said it was
nothing whatever but a common bond, and if we would sign the'
bond, and the prisoner did not run a way, and was delivered up
to the courtj he would protect us from all harm,- that is all.''
John P . .,Whittemore testified: '' The first I knew anything
about it my brother, Charles, asked me if I \vould sign them. 1'
"Q. W~at <lid Charles says? A. He said Merrill wished.
him to takf them out and see if I wouldn't sign them, and all
the danger 'in signing them was the prisoner running a,va,r; if
he would appear at court he would indemnity us from all trnuble
and harm."
F01Test. ([l-ooclwin, for plaintiffs.
Counsel ~irgued that the contract was joint because the language used shows an intention to create a joint contract;
because the ,interests of the plaintiffs were joint; and there was
sufficient eyidence to go to the jury. Union Slate Co. v.
Tilton, (i9 Maine, 245, Page v. Pm·ker, 43 N. H. 263; Fickett
v. Swift, 41 Maine, 65; Wilkiruwn v. Scott, 17 Mass. 249;
Wentworth v. Leonard, 4 Cush. 414; Priest v. Wheeler, 101
Mass. 479. Parties: Holyoke v. Loud, G9 Maine, 59; Hill v.
Tucker, 1 Taunt. 7; 1 Chit. PI. 8, 9; Capen v. Barrows, l
Gray, 37G; Bullen, Pl. 3d, ed. pp. 471, 472.
As no new promise was made to Charles P. or John P.
Whittemore!, on the occasion of signing the second bond, hut by
an agreement all around, as it were, tTohn P. vVhittenwre
simply took Eleazer Clurk':5 place as co-promb:ee. If the promise
of the defendant on the first bond was joint, the promise on the
second bone~ was also joint. Skinner v. I1'in,g, 4 Allen, 498.
I

I

H. M. Heath, E. N. J1£errill and G. UT. Gower, for defendant.
Nonsuit: Perley v. Little, 3 Maine, 97; Smith v. FJ·ye, 14
Maine, 457; Cole v. Bodfish, 17 Maine, 310; I-Iead v. Sleeper,
20 Maine, 3l4; Beaulieu v. Portland Co. 48 Maine, 291 ~ WMte
v. Bradley, 66 Maine, 2.54; Heat!t v. Jaquith, ti8 Maine, 433;
Do1'emus v. Selden, 19 Johns. 213: Dicey Parties, p. 104;
Holyoke v. Loud, 69 Maine, 59. Parties: Dicey Parties, Tru1
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man's notes, p, 113; c. 4, rule 10. Evidence tending to shmv
defendant's liability relates solely to the first bond and did not
refer to the second bond,-then not contemplated. Declaration
alleges promise on occasion of giving the second bond. •Plaintiffs'
testimony does not state that second bond was signed at defendant's request. There is no intimation of promise to Charles for
the second bond, his statement shows an express promise restricted to John alone.
There is no evidence that there was payment from a joint fund ;
and where several sureties pay the debt of their principal, and
there is no evidence of a partnership. or joint interest, or of
paym0nt from a joint fund, the presumption of law is that each
paid his proportion of the same, and a joint action cannot be
maintained. Moody v. Sewall, 14 Maine, 297 ; Bunker v.
Tujis, 55 Maine, 180; D01·e·m:u8 v. Selden, 19 tfohns. 213.
Plaintiffs' testimony shows nothing but assurances, and discloses no actionable promises.
SITTING: PETERS, C. J.,
HOUSE:' STROUT' JJ.

''rALTON, FOSTER, HASKELL, "\VnrrE-

VVALTON, fT. If, in the trial of an action, the plaintiff's
evidence is insufficient to authorize or justi-fy a verdict in his
favor, the court may properly order a nonsuit. Such is the
settled law in this state. And it is a rule of law too well-settled
and too often acted upon to require the citation of authorities
in support of it.
Another fundamental rule of law is that, in an action upon a
contract. if any part of the contract proved varies materially
from that stated in the plaintiff's declaration, it will be fatal;
for a contract is an entire thing, and must be proved as it is
alleged. If a joint contract with two plaintiffs is alleged, proof
of a several contract with each plaintiff will not support the
action, and the plaintiff may he nonsuited. 1 Green. Ev. § 66,
and 2 Green. Ev. § 110.
At the trial of this action in the court below, after the plaintiffs had put in their evidence and rested their case, the presid-
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ing justice ruled that the evidence tended to show a separate
contrad with each plaintiff, and did not tend to show a single
contract with both plaintiffs, as alleged in the declaration, and
thereupon directed a nonsuit.
We have carefully examined the evidence, and we think the
ruling was correct, and the nonsuit properly ordered.
Exceptions overruled.

STATE

Somerset.

vs.

FRED WITHEE.

Opinion April 18, 1895.

Indictment. PlPading. False Pretenses. R. S., c. 126, § 1.
In an indictment for cheating by false pretenses framed under a statute
declaring that, "whoever designedly, and by any false pretense" obtains
from another any money, goods, or other property, shall be deemed guilty
of cheating by false pretenses, held: that the word "designedly" describes
an essential element of the crime; and its omission, or words equivalent
thereto, will be fatal to the indictment.
Held, also, that in such an indictment the time when the offense was committed
is a necessary allegation; and its omission, although accidental, is fatal to
its validity.
0N EXCEPTIONS.

The defendant was found guilty upon the foilowing indictment:
'' Somerset, ss.-At the Supreme Judicial Court, begun and
holden at Skowhegan, within and for the county _of Somerset,
on the third Tuesday of March in the year of our Lord one
thousand eight hundred and ninety-four.,
The jurors for. the State aforesaid, upon their oaths present
that Fred ·withee of Madison. in the County of Somerset, and
State of Maine, on the twelfth day of March in the ycnr of our
Lord one thousand eight hundred and ninety-four, at Anson in
the County of Somer8et aforesaid, contriving and intending to
cheat and defraud one Fred D. Moore of said Anson did knowingly and falsely pretend to said Fred D. Moore that a certain
horse which he, the said Fred ·withee, then nnd there wished and
offered to exchange with said Fred D. Moore for a certain horse
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·which the said Fred D. Moore, then and there had, ,vas a sound
horse and said Fred ·withee then and there further represented that
his said Fred Withee~s horse which he then and there offered to
exchange with said Fred D. Moore wns not the Andrew Hilton
horse, by which false pretenses and false representations said
Fred ·withee then and there induced said Fred D. Moore to
exchange with and deliver to said Fred w·ithee his said Fred D.
Moore's said horse for said horse of said Fred 1Vithce's falsely
represented to be sound, and further represented to, he not the
Andrew Hilton horse; whereas in truth and in fact the horse
which Raid Fred Withee offered to and exchanged with said Fred
D. Moore, which said Fred ,vithee represented as a sound horse
and not the Andrew Hilton horse. was unsound and was the
Andrew Hilton horse and wholly worthlPss, and whereas the said
horse said Fred D. Moore offered to exchange with said ·withce
was of great value, to wit, of the value of sixty dollars, wherefore
by reason of the fah,e and fraudulent representations of said Fred
\Vithee said Fred D. Moore was induced to part with his said
horse and was thereby defrauded and injured, wgninst the peace
of the state and contrary to the form of the statute in such case
made and provided.
'' .And the jurors aforesaid, for the state aforesaid, upon their
oaths do further present that Fred Withee of Madison, in the
County of Somerset and State of Maine, feloniously devising and
intending to cheat and defraud one Frank Moore of Anson, in
said Somerset County, did then and there falsely and feloniously
and designedly pretend to one Fred D. Moore, the duly authorized and general agent of said Frank Moore. that a certain horse
which he, the said Fred vVhhee, then and there wished and
offered to exchange for a certain horse own~d hy said Frank
Moore, then and there in possession of said Fred D. Moore, was
sound, and said Fred W1thee then and there further represented
to said Fred D. Moore, that his said Fred vVithee's horse which
he then and there offered to exchange with said Fred D. Moore,
was not the Andrew Hilton horse but that it came from down
east, by reason of which false pretenses and false representations
said ,i\Tithee then and there induced the said Fred D. Moore to
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exchange with and deliver to said Fred ,vithee the said horse of
Frank Moore, for said horse of said Fred Withee falsely represented to bf\ sound, and not the Andrew Hilton horse ; whereas
in truth and in fact the horse which ~aid Fred Withee offered
to and exchanged with said Fred D. Moore, which said Withee
represented as a sound horse, that it came from down east and
was not the Andrew Hilton horse, was unsound, did not come'
from down east but was the Andrew Hilton horse und totally
worthless and wheren1- the horse owned hy Frank Moore, which
s~iid Fred D. Moore offered to, and exchanged with said Fred
,vithee was a horse of great value, to wit, sixty dollnrs, wherefore hy reason of the false representations of said Fred Withee,
said Fred D. Moore, relying on the representations of suid Fred
Withee, was thereby induced to part with the said horse of Frank
Moore and hy reason of such false and fraudulent representations _of said Fred ·withee, said ]frank Moore was thereby
defrauded and injured, against the peace of the state and contrary
to the form of the statute in such case made and provided."
(Motion in arrest.)
And now within two days after verdict
of guilty and hefore sentence, comes the said Fred Withee and
prays that judgment against him may he arrested, and for cause
says:
First. Suid lmrgain and exchange are not sufficiently set
forth in said indictment.
Second. There is no averment or allegation in said indictment that the false pretenses or false representations set out in
said indictment, were made with a Yiew or design or intent to
effect the exchange of horses set out in said indictment.
Third. Said indictment does not contain any sufficient averment or allegation that by reason of any false pretenses said
Moore was induced to exchange his mare for the horse of the
said Fred Withee.
Fourth. For other manifest defects in the indictment aforesaid appearing.
Fifth. Both counts in said indictment charge two separate
offenses in each count-whereas by law hut one offense cuu he
charged in one count.
ff
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The motion in arrest of judgment was overruled and the <lefendant took exceptions. He also took exceptions to matters of
evidence, but they arc not considered by the court and, therefore,
no report of them is necessary.
Fmnk W. Hove!}, county attorney, for the state.
J. J. Parlin, S. J. ancl L. L. lValton, for defendant.
SITTING: PETERt-l,
HOUSE, STROUT,

J.

C. ,T., vVALTON, FosTim,

HASKELL, WHITE-

J,J.

At the trial of this case in the court below, exceptions were taken to several of the rnlings of the presiding
justice; but we do not find it necessary to consider these exceptions, for the rea::.;on that we are sati:;ticd that the motion in arrest
of judgment for the insuffieiency of the indictment rnust he
sustained.
The defendant is accused of cheating hy false pretenses. It
appears that he, and one Fred D. Moore swapped horses; and it
is alleged in the indictment that the defendant falsely pretended
that his horse was sound and that he falsely represented that he
came from clown enst and was not the Andrew Hilton horse.
The indictment contains two counts. vV c think the first count
is defective in omitting to allef!e thnt the false pretenses were
mude with n view or design to effect an exchange of horses.
The statute on which the indictment is founded declares that,
'' whoever designeclly, and by any false pretense," obtains from
another any money, goods, or other property, shall be deemed
guilty of cheating by false pretenses, and he punished th<>refor hy
fine or imprisonment. R. S., c. 12H, § 1. It will he noticed that
the statute uses the word ,idesignedly ." And this word has been
inserted in all of the ill(lictments fonnded on this statute, to
which our attention has been called. In State v. Mills, 17
Maine, 211, the indictment alleged that the defendant did knowingly and ' 1 designedly" falsely pretend, etc. In State v. Philbrick, 31 Maine, 401, the indictment alleged that the defendant
did falsely, knowingly, and H designe<l ly " pretend, etc. In
State v. Stanle!J, G4 .Maine, 157, the indictment alleged that the
defendant knowingly, '' de8ignedly ," and falsely pretended, etc.
VOL. LXXXVII.
30
vVALTON,
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In State v. Paul, 69 Maine, 215, the indictment alleged that
the defendant unla wfolly, knowingly, and "designedly" did
fabely pretend, etc. In Com. v. Strain, 10 ~let. 521 ( a leading
Massachusetts case), the indictment a1leged that the defendant
unlawfully, knowingly, and "designedly., did falsely pretend,
etc. The word '' designe.dly" describes an essential element of
the crime which none of the words or phrases in the first eount
of the indictment in this case do or ean supply.
In the second count in the indictment the word ~,designedly"
i::-i properly in.serted. But there is another omission in this count
,vhich is fatal to its validity. It omits to state the time when
the alleged offense was committed.
The omission was undoubtedly accidental, hnt it is none the less fatal. State v.
Beaton, 79 Maine, 314; State v. O'Donnell, 81 Maine, 271;
State v. Dodge, 81 :Maine, 391; State v. Fenlcrnrm, 79 Maine,
117; State v. Baker, 34 Maine, ,52.
The exceptions to the overruling of the motion in arrest of
judgment are sustained, and the judgment is arrested, and the
indictment quashed.

Indictment quaslrnd.

STEPHEN McDONALD

York.

vs.

BosTON AND MAINE RAILROAD.

Opinion April 20, 1895.

Railroad.

Passenger.

Negligence.

It is the obvious duty of a railroad company to stoµ its train at a station a

sufficient length of time to give all passengers desiring to stop there a
reasonable opportunity to alight upon the platform with safety. But the
failure of the company to stop its trains at a station as it ought to <lo, or to
stop it for a sufficiently long time, does not justify a passenger in leaving a
moving train; his proper course is to be carried on until the train stops,
and it' he sustains pecuniary or other loss from being c:trried beyond his
station his remedy lies in an action for damages.
It is an established rule of' law that, in the absence of anything to create
excitement or canse alarm. the attempt to leave a car while the train is in
motion, by jumping from the steps of' the car to the platform of' the station
is primafacie evidence of' negligence on the part of the passenger.
The mere circumstance that the plaintiff is being carried past one station to
the next station only a few rods further from his home, is insufficient to
exonerate him from negligence in attempting to alight from a moving train.
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Under such circumstances, in suggesting that the passenger should'' jump with
the train," or "not jump sideways," held: that it was plainly the intention
of the conductor, not to advise the passenger to leave the train, but to,
remind him of the safest method of doing so, if he was resolved upon making the attempt.
ON MOTION AND EXCEPTIONS.

This was an action on the case in which the plaintiff recovered
a verdict for injuries received Ly him in alighting from the·
defendant's passenger train.
The acts of negligence by the defendant, as alleged hy the·
plaintiff, were in that while he was alighting from said train, the
defendant carelessly, negligently, and violently started and.
caused to be started said train, throwing the plaintiff from said
tn~in suddenly and violently to the platform; and not stopping
the train sufficiently long for him to get out.
Plea was the general issue. After all the evidence in the•
case had been taken out before the jury, counsel for defendant
moved the court to direct a verdict in its favor, which the court
refused to do; and to this refusal the defendant excepted,. After
the verdict for the plaintiff, the defendant also filed a general
motion for a new trial.
The facts as claimed by plaintiff were as follows :
About 7 P. M., July 25, 1893, he purchased a ticket at
defendant's station at Saco, and took the train for Old Orchard.
Before reaching that station the train 8topped at the station of'
"Camp Ground,'' which was previously announced. No actual
notice had been given by plaintiff to any of the trainmen that he
intended or desired to stop there. He started, however, to
leave the train, he says, as soon as it stopped, going towards
the door in the forward end of the car, and when he reached
the door he discovered that the train was in motion. He passed
out upon the car platform, when, he says, the conductor told
him to ~1 jump with the train." He jumped, ;nd was injured by
falling upon the station platform and dislocating his left hipjoint. He was about fifty years of age, and had a basket
containing groceries. Rain had fallen and the platform of the
station was damp.
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Defondant claimed that the facts were as follows :
Plaintiff's ticket heing for Old Orchard, it had no actual and
no :::;ea:-ionable, constructive notice that he wished to terminate
his journey elsewhere; that the train, however, did stop at
Camp Ground, that station having been previom,ly announced
through the train, long enough to permit all to get out of whose
intention so to do it had, or, exercising reasonable diligence
an<l care, could obtain, seasonable notice, and also long enough
for those desiring to get in; that, in fact, two other persons
did get out and one got in during the stop, which was from threequarters of a minute to a minute; that before starting the train,
the brakeman looked through the door and the aisle of the rear
car ( where plaintiff was), nnd nbo into the car ahead of it, ai1d
saw no one either in the ahdes or making any preparation to
get out, then gave the signal to the conductor, who was upon
the stution platform, and who, after receiving a similar signal
from the train baggage-master, signalled the engineer to start,
which he did without jerk and in the usual manner.
The conductor then stepped upon the car platform, and was
about to enter the rear door of the car immediately ah end of the
rear car, when, partially turning, he saw plaintiff upon the
platform, with basket in both hands, about to jump.
He
shouted to him, 1 ~Don't jump sidewise." Plaintiff did jump,
and was injured.

B. Ji'. Hmnilton, B. Ji'. Cleave$ and C. S. Ha·milton, for
plaintiff.
ExcPption: There are only two grounds upon which the judge
could have directed a verdict as requested:
First: That there was no evidence of negligence upon the
part of the defendant-or,
Secon<l : That tq.e plaintiff's want of ordinary care, in all that
he did, was so clearly and palpably manifest that court and
jury, deciding alike, coultl not fail to say that he was not in the
exercise of due care. Plaintiff says that there was evidence of
negligence, and that the question was properly submitted to the
jury.
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The question of whether or not the company was negligent is
one of fact, :rnd for the jnry to decide. Webb v. R. R. Co.
57 Maine, 134; Bradley v. B. & _._W. R. R. 2 Cush. 53~l.
In order for the conrt to fake the question of negligenrn from
the jnry, it should he free from doubt. There may he extreme
cases either way, where the judge's duty would he to prononncc
upon the facts instead of submitting them to the jury. But
where the line is doubtful between the two extremes, it is the
vocation of the jury to determine the question, under snch
instructions from the court as may he proper and suitabl~ to the
case before them. O'B1·ien v. 1Wc(-1-linchy, 68 Maine, 555.
The question of negligence is one of mixed law and fact; the
fact is to be Jetermincd by the jury ori competent evidence and
in accordance with the principles of 1::i w as given them by the
court for their guidance. PlurmneJ' v. R. R. Co. 73 Nfoine,
5!J:3. Counsel also cited: ·Le1wn v. _._W. C. R. R. 77 Maine,
90; Shannon v. B. & A. R. R. Oo. 78 Maine, GO; Unynor
v. 0. 0. & .N. Ry. Co. 100 l\fass. 208, an<l cases; French v.
Taunton Bnmch R. R. 11G Mass. 537, and cases; JVillirml8
v. Grealy, 112 Mass. 81; Omig v . .N. Y . .N. H. & fl. R.R.
118 ~1uss. 432; Orpley v . .N. H. & 0. R. R Co. 13G Mass. D-10;
]~fcDonough v. Metrop. R. R. Co. la7 :Mnss. 210; 1~1;ler v.
N Y. & N. E. R. ll. Co. Ib. 238; Lea1'0yd v. Godfrey. 138
lVfass. 324; Lym.an v. Cow1ty riamps!dre, 140 lVfass. 311;
Smlie1· v. B. & A. R. R. Co. 141 Mass. 10; 1G Am. & Eng.
Ency. pp. 4G5-G, and note.
Rights ancl dutic8 of passenger and (lefcndant: If defendant
did not stop its train at the station a sufficient length of time
to enable plaintiff, in the exerci~e of due diligence, to nlight,
that would he negligence. If the train is started while the
passenger is in the act of leaving the train, and without
giving him a reasonable time to alight, and an injury re8ults,
the company will he liable. Counsel cited: Hend1·frk v. Jl.
R. 2G Ind. 22G; Perm. R.R. v. Kilr;ore, 32 Pa. 292; ·wood
R. R. Law, pp. 1126, 1128, 1129, 1130, 1133, 1134, llf>l; 2
Am. & Eng. Ency. p. 7G2; Lucas v. T. & .N. B. R.R. Co.
G Gray, p. 70 ; Parlee;· v. Sprin_qfield, 14 7 Mass. 391 ; Sweat

470

MCDONALD V. RAILROAD.

[87

v. B. & A. R. R. 15G Mass. 284; Morri~on v. E1·ie R. R.
5G N. Y. 302; State v. B. & M. R. R. 80 Maine, 430;
rioopa v. Smne, 81 Maine, 2(50. Motion: Webb v. P. & I1.
R. R. 57 Maine, 117-133; 16 Am ..,& Eng. Ency. pp. 554-555,
and cases : Bryant v. Glidden, :rn Maine, 458 ; .1.liilo v. Gardiner, 41 Maine, 551-2.
SITTING: WALTON, EMERY, HASKELL, VVHIT.EHOUSE, STROUT,

Jl.
WHITEHOUSE, J. The plaintiff obtained a verdict for fifteen
hundred dollars against the defendant for an injury sustained by
jumping from a moving train at Camp Ground station between
Saco and Old Orchard. The negligence imputed to the defendant was its failure to stop the train a sufficient length of time
to enable the plaintiff in the exercise of rensonahle diligence to
alight before the train proceeded. The plaintiff also claimed
that in jumping from the train he acted under the direction of
the conductor. The cusc comes to this court on a motion to set
aside the verdict as agninst evidence, and exceptions to the
refusal of the presiding justice to direct a verdict for the
<lefondant.
It is the opinion of the court that the verdict cannot be
allowed to stand on the evidence reported. The plaintiff fails
to estahli~h either the defendant's negligence or his own due care.
On the evening of July 25, 1893, the plaintiff purchased a
ticket at Saco for" Old Orcharcland Return," and took the local
train, leaving the former station about seven o'clock, intending
to stop at the intervening station called '' Camp Ground" for
which no tickets were specially provided. The train stopped
there long enough for two passengers to alight and one woman
to get, aboard the train. The plaintiff was in the rear passenger
car. He started to leave the train at sometime after it stopped,
nnd when he reached the forward end of his car, he discovered
that the train was in motion. He passed out upon the car
platform when the conductor, according to the plaintiff's testimony, said to him, "Jump with the train," or according to the
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conductor's testimony, '' Don't jump sideways." He jumped
and fell upon the platform dit,locating his hip-joint. Rain was
falling at the time and the platf'om1 of the station was wet.
Before the conductor received from the brnkeman the signal to
start, none of the trainmen had any notice of the plaintiff's
desire or purpose to leave the train, other than that indicated
by his ticket for Old Orchard. But '' Camp Ground" was duly
announced through the tmin before its arrival there; and before
giving the signal to start, the brakeman looked through the
doors of the two passenger cars of the train, and saw no one in
the aisle and no one preparing to leave his seat in either of
them. The train stopped from three-fourths of a minute to a
minute. The plaintiff says he started to leave the train as soon
as it stopped, hut the testimony of the conductor and brakeman
to the effect that he did not leaye his seat until the signal to
start was given, is corroborated by the testimony of Mrs.
Bryant. a disinterested passenger sitting near the plaintiff in the
rear car, who says the car was in motion when the plaintiff
,valked past her towards the door.
The plaintiff was about fifty years of nge and a weaver hy
occupation. At this time he was returning to his home situated
about half way between '' Camp Ground" station and Old
Orchard, a little nearer the former, and was carrying a peck
basket containing some groceries. He had been 11 riding on this
train more or 1e:ss during the summer," and must have known
that only a short stop was required at that time for the business
at Camp Ground t::tation. The baggage master and station
agent say the stop on this occasion was of 1• about the usual"
length.
It is the obvious duty of a railroad company to stop its trnin
at a station a sufficient length of time to give all passengers
desiring to stop there a reasonable opportunity to alight upon
the platform with safety; and in this case there seems to be a
preponderance of all the evidence in favor of the defendant's
contention that its train did so stop at Camp Ground station on
the evening in question. There was a conflict of testimony,however, and it may be questionitble if the court would be
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required to reven,e a finding of the jury against the defendant
upon this point. But the conclusion is still unavoidable that
the accident was not caused by the fault of the company, but by
the plaintiff's own want of ordinary thoughtfulness and prudence.
It is now an established rule of law, recognized by the decision:-, of om· own court, and supported by the great weight of
authority elsewhere, that in the absence of anything to create
excitement or cause alarm, the attempt to leave a car \Vhile the
train is in motion, by jumping from the steps of the car to the
platform of the station is p1·irna facie evidence of negligence on
the part of the pass0nger. Gavett v. 11Ianclzester & Lau)}'ence
Railroad Oo. l () Gray, 501 ; Luca.<, v. 1Vew Bedford & Taunton
Railroad Oo. G Gray, G4. 11 There cannot be a doubt," says
PETERS, C. '-T., in Shannon v. B. & A. Railroad Go. 78 Maine,
11
5f! ~
that generally speaking, a passenger is not justified in
getting upon or off of a moving train, unlm::s at his own risk.
If all you know of it i:-, that a passenger jumps from a train in
motion and i:-i injured, you would charge him with carelessness
for the act. The act is p1'ima facie negligence." In 2 "''Voo<l
on Railroads ( Minor Ed.) § 30;}, the author says : 11 It appears
to us that, in view of the clanger 'Which necessarily nttends such
an :wt, it should be held as a matter of law that it is negligence
to attempt to hoard or to alight from a train while it is in motion;
and the question should not he left to the jury unless there are
exceptional circumstances tending to excuse or justify the act.
And the great weight of authority favors this view. The failure
of the company to stop itt-l trains at a station as it ought to do,
or to stop it for a rnfliciently long time, does not justi(y a
pa/'.lsenger in leaving a moving train ; his proper course is to be
('.a,rried on until the train stops, and if he sustains pecuniary or
other loss from being carried beyond his station, his remedy
lies in an action for damages." See also 2 Rorer on Railroads,
p. 1116; Deering on Negligence, § ~);5.
The burden was on the plaintiff to prove that he jumped from
the train under exceptional circumstances which would justify
or excm,e such an ad of imprudence. The mere circulnstance
that he was being carried past 11 Camp Ground" to the next
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station at 11 Old Orchard," ,vhich was only a few rods further
from his home than Camp Ground station, is plainly insufficient
to exonerate him from hlume, und if this had been the only
excase offered, it would haYe been the duty of the presiding
judge to direct a verdict for the defendant.
But the plaintiff further sayt-l that, in jumping as he did, he
acted under the direction or advice of the conductor. It is not
in controversy that the conductor made some remark to the
plaintiff respecting his manner of jumping either saying, 11 ~Tnrnp
with the train," or (( Don't jump sideways." It is immaterial
which form of exprcssion was used. Interpreted in the light
of the situation and circumstancPs, they may reasonably be
regarded as having sub~tantially the same import. The conductor saw a man of mature years appear upon the platform of
the car evidently preparing to alight, and naturally assumed
that the passenger understood the f-\ituation, but had determined
to take the risk of stepping off of the train. It was plainly the
intention of the conductor, not to addse the passenger to leave
the train, but to remind him of the safest method of doing so if
he was resolved upon making the attempt.
It is wholly
irnprohahle that the plaintiff understood the remark in any other
way. His decision to alight at :~ Camp Ground" station had
already been made; it was not iniiucnced by this remark.
The accident was a very unfortunate one for the plaintiff and
his injury ancl suffering arc a source of sincere regret; hut the
evidence wholly fails to e::-;tablish any liability on the part of the
defendant company, and it is the plain duty of the court to set
aside the verdict.
Motion sustained. Venlict set aside.

C1TY OF Rocu:LAND

Knox.

vs.

:VLmY F.rnNSWORTir.

Opinion Apdl 23, 1895.

Debt. Penalty. Health Statute. R. S., c. 14, §§ 16, 33; c. 82, § 17.
·when a penalty is given to one or more persons, an action will lie for it in
the name of those persons, although no exprc~s authority to sue for it is
contained in the statute.
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A civil action of d]bt m,ty bci maintained by towns to recover the forfeitme
imposed by R. S., c. 14, § 16, for refusin'.; to remove filth or other cause of
sickness.
The declaration in such action must contain an allegation that the filth is a
"cause of sickness," or it will be demurrable.

ON EXCEPTIONS.
This ,vas an aetion of deht to which the defendant's demurrer
was sustained, and the plaintiff took exceptions to the mling of
the court.

W. R. Prescott, City Solicitor, for plaintiff.
D. N. Jlfortland and M. A. Johnson, for defendant.
Where a statute doeH not in terms dec]are in whose name n
suit sha1l he conducted for the recovery of a penalty for its
violation, the prosecution must be in the name of the state, no
matter who may he entit]ed to the penalty or forfeiture. Colburn v. Swett, l Met. 232; Dl'ew v. Hilliker, 56 Vt. 641;
Nye v. Lamphere, 2 Gray, 2~l5. The statute itself negatives
the idea that it was the intention of the Legislature that the
forfeiture might he recovered in a civil action of any kind. It
provides that'' All expenses thereof," viz: 1'The removal of the
nuisance, sha1l be repnid to the town bi such owner or occupant,
or by the per::mn or occupant, or by the person who caused or
permitted it." Here is an express authority given the town to
recover the expenses incurred in removing the nuisance. It
was not the intention of the legi:::;laturc to empower the town
also to sue for the penalty provided, or it would have so enacted.
The legislature certainly would not have provided for the recovery of the minor ~mm with no provision as to the major, if it
intended that such penalty sh0tfld be recovered in the same
manner. Bri,qlltman v. Bri8tol, G.5 Maine, 42G; Bangor v.
Rowe, 57 Maine, 436.
2. In penal action:::; the declaration must present n case strictly
within the provisions of the statute, directly averring every
essential fact, instead of leaving it to he gathered hy argument
or inference. Stote v. Androsco,qgin R. R. Go. 7G Maine,
411; Barter v. ~fartin, 5 Maine, 76;. Commonwealth v. Bertn,
14 Gray, 52.

:Me.]
SITTING:
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PETERS,

C. J.,
JJ.

WALTON,

EMERY,
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WHITEHOUSE, WISWELL,

EMERY, J.
The city of Rockland seeks to recover by this
action of deht the forfeiture of one hundred dollars imposed by
the Health Statute (R. S., c. 14, § 16), for an offense alleged
to have been committed in Rockland in violation of that statute.
The defendant d~murred and has argued two objections to the
declaration.
1. The defendant contends that the city of Rockland cannot
maintain this action of debt, nor any other civil action, for this
forfeiture, but must leave it to be recovered for the city's benefit by the State by indictment, inasmuch as the statute imposing
the forfeiture does not provide for any civil action by Rockland
or by anybody. The statute (R. S., c. 14,) as a whole imposes
various duties and expenses upon towns in the matter of preventing disease. It requires the owners of private property to
remove any filth, or other causes of sickness, existing on their
property, and imposes this forfeiture of one hundred dollars for
each neglect or refusal ( § lG). It then requires the town in
which such property is situate, to remove the filth, &c., in case
the owner neglects or refuses, and it also gives to the town the
forfeiture imposed upon the o,rner. (§§ 16 to 33.) It seems
to be the clear intent of the legislature that each town should
execute the statute within its limits; and, for that purpose, and
as paitial compensation for the expense, should have all the
forfeitures imposed hy the statuJe for offense_s within the town.
But the town cannot have the full benefit of such forfeitures,
unless it can itself sue for and recover them, without waiting
for public officers whom it cannot control. In giving to the
town, in compensation for a local duty, the forfeiture resulting
from n local offense giving rise to that duty, the legislature
must be held to have given the right to recover the forfeiture
by the customary form of action, otherwise the gift would be
unavailing. Such an interpretation of the statute is in accordance with the common law. If a statute prohibit a thing under
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a penalty, and prescribe no mode of recovery, an action of debt
will lie at the suit of the party entitled to the penalty. 1 Arch.
N. P. a4 7. vVhen a penalty is given to one or more persons,
an action will lie for it in the name of those persons, although
no express authority to sue for it is contained in the statute.
Pres. and Coll. of Physician.<, v. Salmon, 1 Ld. Raym. {i82.
In affirmation of this common law rule, our general statute of
procedure (R. S., c. 82, § 17) enacts, that where no other
mode of recovery is provided, an aetion of debt may be used to
reeover n penalty. The conclusion is that the city of Rockland
can maintain an action of debt to recover this penalty imposed
for its benefit.
II. The defendant also contends that the declaration is insufficient, because it is not alleged therein that the filth found upon
the defendant's property is a ii cause of sickness," us describe<l
in the statute. The declaration is open to this objection. No
such allegation is found in it. True, the filth is declared to be
a i i menace to the puhlic health of the people of said city of
Rockland," but that is not the language of the statute. The
statute is aimed at i i causes of sickness." Filth upon private
property may he a cause of sickness 01· may not. If it is, the
owner of the property must remove the filth upon notice.
If it is not, he cannot be required to remove it under this
statute. That it is a ~i cause of sickness" is the occasion for its
removal. That it is a ~i cause of sickness" should he alleged in
the declaration for the penalty for non-removal. In actions for
a penalty under a penal statute, strictness of nllcgation is
re<1uired. The declaration must present a case strictly within
the statute, directly averring every essential faet. State v.
And1'0sco,q,qin Railroad Co. 7G :Maine, 411.
This declaration must he adjudged had; but it may he
amended upon the statute terms.

Exceptions oven·uled.
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Cmrr.ANY.

PARTE, :MrTCHELL.

Androscoggin.

Opinion April 2H, 1895.

Insolvency.

Proof of Del!t. Re-examination. Amendment. Waiver.
R. S., c. 82, §10; R. S., of U.S.§ 954.
Written objections to a proof of debt in the Court of I11solvency should be
verified by oath as required by rule X of that court. This rule will be
enforced if the deposing creditor chooses to insist upon his rights at the
proper time; but the want of such veritication will be held to have been
waived by the deposing creditor when he proceeds to a hearing in the
InsolYency Court, ancl no objection is offered to such defect until after hearing and an appeal has been taken and a new hearing begun in the Appellate
Court.
A treasurer of an insolvent corporation filed a proof of debt against his
insolvent debtor consisting of its promissory notes issuec't by the treasurer
to himself, the consideration of which was alleged to be money paid by him
for the use of the corporation, and also as surety for it on other notes. It
did not appear that the treasurer had authority to issue the notes thus taken
to himself and the proof of debt for this reason was rejected by the Court
of Insolvency. An appeal having been taken from that decree to this Court
sitting below, the deposing creditor moved for leave to amend and reform
his proof of debt by substituting in place of the notes an account to the
same amount for the moneys thus paid by him for the use of the insolvent
corporation. Helcl: that this being a court of general jurisdiction and not
restricted by any statute, it has the power as an Appellate Court to grant
the amendment (R. S., c. 82, § 10) ; that if the notes annexed to the proof
of debt were given without authority, they did not extinguish the original
cause of action, and, therefore clicl not introduce a new cause of action, and
is only such an amendment as is frequently allowed by this court in actions
at common law and those entered on appeal.
Jaycox v. Green, 12 Blatch. 209, examined.

ON EXCEPTIONH.
This was an appeal from the decree of the judge of the court
of insolvency, for the county of Androseoggin, allowing in part
and disal1owing in part a certain claim filed by the appellant,
Mitchell, in his capacity as assignee of the estate of faaac N.
Haskell, an insolvent debtor, against the estate of the Brockway
Manufacturing Company, an insolvent corporation. The appeal
was heard in the court below, where it was dismissed, and the
appellant took exceptions which are fully stated in the opinion.
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N. and J. A. J.11orrill, J. W. -1.llitclzell, with them, for
appellant.
First exception : Counsel cited: Tibbett.-i v. Tmflon, 80
Maine, 2o4; _1JfilUken v. 111orey, 85 Maine, 340, 342; Cu.-ity v.
Lowell, 11 7 l\fass. 78.
Second exception: In re Montgomery, 3 B. R. 424; In re
.1Wytick, 3 B. R. 15G; Mm·ey v. Mi'.lliken, 8G Maine, 4(:>4;
Perrin v. I1eene, 1~) Maine, 355; Holmes v. Robinson Manufactm·ing Uo. 60 Maine, 201; Mc Vicker v. Beedy, 31 Maine,
314; Stran,q v. Hirst, fH Maine, 9; McAuley v. Reynolds, 64
Maine, 136; Bolste1· v. China, 67 Maine, 551; Cmrn v. S!terbume, 14 Maine, 48; Penobscot Boom Corporation v. Lanuwn.,
1G Maine, 233; F1·etman v . .F'ogg, 82 Maine, 408.

A. R. Savage and H. W. Oakes, for appellee.
First exception: The requirement of rule X is not one jurisdictional in its nature and might be waived. If such requirement can be waived at all, there can he neither reason nor
justice in any other conclusion than that it was waived in the
present case. Going to the hearing without objection; testimony
being introduced for and against the objections; the judge
allowed to make his decree without having the matter culled to
his attention for his determination; an appeal taken, and term
after term of the appellate court allowed to elapse before the
motion to dismiss is filed; must be conclusive evidence of a
waiver on the part of the appellant, if such a ,vaiver is possible.
Where jurisdiction and pmver to act exist, and the only objection to their exer_cise iH one intended for the benefit and protection
of the party complaining thereof, such objection must be taken at
the earliest practical opportunity or it is waived. Thomp~on
on Trials, § 1438; Wl11·ren v. Glynn, 37 N. H. 340; .F'olsom,
v. Carl, 5 Minn. 333; Otis v. Ellis, 78 Maine, 75; Clapp v.
Balch, 3 Maine, 21G. Amendment discretionary and not subject to exception. Oarter v. Tlwrn.pson, 15 Muine, 464; Solon
v. Pe1·ry, 54 Maine, 493; Place v. Bmnn, 77 Maine, 342;
Came1'on v. Tyler, 71 Maine, 27.
Second exception : In a ca::::e coming from the court of insolv-
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ency the appellate court must act upon the matter as it comes
from the lower court, and has no power to amend the claim in
the manner suggested. It is the lower court which controls the
proceedings, and in which finally the proceedings are entered,
and from which judgment issues. This court stands on a
different hasis from infori01· courts for the trial of actions. "Te
claim, then, that any amendments in process must originate in
the lower court, and that the records of the Jower court itself
mn:,t in the first instance show such amendments. Jaycox v.
(heen, 13 N. B. R. 122.
The issue in the appellate court must he the same as in the
court below. Jaycox v. Green, 13 N. B. R. 122; Re Kello,qg, 104
N. Y. G4S; Re Hood, 104 N. Y. 103; Sinnnons v. Goodell, (53

N. fl. 458.
SITTING:

PETEns,

WISWELL. STROUT,

c.

,T.,

EMERY,

FosTER, vVHITEHousE,

JJ.

PETERS, C. J.
The Brockway Manufacturing Company, an
insolvent corporation. being indebted to its treasurer, Haskell,
an insolvent debtor, the latter, by his as~ignce proved his claim
against the corporation, amounting to over fifteen hundred
dollars. The as~dgnee of the Brockway Manufacturing Company made objection to this claim, which appears to have existed in
the form of an open account for moneys lent the corporation by
its treasurer, and showing a balance due Haskell of three hundred and ninety-one dollars and thirty-three cents; the remainder
of the claim consisting of two notes, one of five hundred dollars
nnd another of one thousand dollars, given hy the Brockway
Manufacturing Company, by said Haskell, its treasurer, to said
Haskell, the insolvent debtor. The consideration for said notes
as alleged hy the deposing creditor, was money paid by E-aid
Haskell for the use of said corporation, by reason of snid Haskell
having paid notes of said company on which he was surety for
the benefit of the company, the proceeds of which notes went
into the possession of said company.
The assignee of the estate of the Brockway Manufacturing
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Company applied under the statute for a re-examination of the
daim, and filed his written objections thereto, hut they were
not verified hy oath as required by rnlc X of the rules of the
court of insolvency. The caut-ie proceeded to a hearing in the
court of insolvency, no objection being made to the ·want of
such verification. After the cause was heard in the court of
insolvency, where that part of the claim existing on open
account was allowed and the notes rejected, Haskell's assignee
took an appeal from the decree of the ,Judge of Int-iolvency to
this Court, where the same was dnly entered and continued for
further hearing.
The appellant filed in this Court below, after several contin~
uances, a motion to di:m1iss the objections because they were not
verified ns required by the rule of court. The presiding justice
ruled that the objection to the want of such verification by oath
had been waived, and that the same was not open to the appellant in this court, he not ,having raised the question in the
court below. The motion having been overruled, the appellant
excepted, and this is the first quc::,tion for our consideration.
vVe think it must be conceded tlrnt the rnle invoked is
binding, and would be enforced if the person proving his claim
chooses to insist upon his rights at the proper time. Had he
clone so, the assignee might either have amended or filed new
objections. But the appellant deliberately chose to go to a
hearing on the merits of the case and thereby waived the rule
made for his benefit and one whose enforcement he could have
demanded, or waived, as he shoulcl see fit. LWle.field v.
Pi11klwm, 72 :Maine, 3(Hl, 37.5, and cases; Otis v. Elli.-;, 78
Maine 7 5. For these reasons we think the exception should he
overruled.
In the appellate con rt below, the deposing creditor moved for
leave to amend and reform his proof of deht by substituting in
the place of the notes an account for the moneys paid by
Haskell, the insolvent debtor, for the use of said Brockway
Manufaeturing Company, to tho same amount ns the two notes,
and for the oame sums of money ,vhich the deposing creditor
claims wa::, the consideration of the notes. The presiding justice
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ruled, pro forrna, that this court had no power on appeal to so
reform the proof or allow such amendment, anJ overmled the
appellant's motion, and ordered the decree of the judge of the
court of insolvency to be nffirmed, and the appeal dismissed.
The appellant excepted to this ruling and this is another question
for our determination.
It appears from the bill of exceptions to be conceded thnt the
treasurer, Haskell, had no express authority under the by-laws
of the company, or under any vote of the directors or stockholders, to give such notes to himself; and it is quite probable
that this was the view of the case taken hy the court of insolvency
and a decision rendered accordingly without passing upon the
merits of the question whether or not the treasurer had, in fact,
any claim for moneys paid by him to the use of the corporation
of which he ·was the treasurer. The ruling was p1'0 fornw only,
as a matter of la'w, and obviously intended to reserve the question for determination by the law court.
The appellce does not deny that bankruptcy court.A hnve great
latitude in their powers to allow amendments of proofa of deht;
hut he contends that amendments should be first presented in
the court of original jurisdiction ; and that wherever amendments have been allowed, the reported cases show that they
have been thus made in the lower court. He further contends,
relying upon the case of Jaycox v. Green, 12 Blatch. 209; S.
C., 13 N. B. R. 122, that the appellate courts have no power to
grant the proposed amendment. That case was decided hy the
circuit court of the United States for the northern district of
New York in 187G, and the opinion incidentally sustains the
contention of the appellee. It was a case in which it was held
that a saving.-; bank, being prohibited by statute from making
loans on personal securities, could not pro,·e any elaim wlrntsoever for the money so loaned to the bankrupt. The notes
themselves, of course, given for such loans were held to he void.
The court remark that it '1 has no original jurisdietion to receive
and allow debts against the estate of a bankrupt. The claims
of creditors must first he presented in the district court; and it
1s not proper to present one claim in the district court, and,
VOL, LXXXVII.
31
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under cover of an appeal to this court, transform the claim into
a new and distinct form of action. In other words, this court
ought not, on appeal, to he called upon to decide questions,
either of law or fact, that were not raised or involved in the
decision of the district court." . . .
The court evidently felt, however, that this was a somewhat
restricted view of its powers in the premises, for it acldR that it
has 1 ' no wish to avoid the examination of the whole case, or the
expre:::,sion· of opinion thereon, hy suggesting embarrassments
which counsel or parties may deem technical."
An examination of the authorities, as they nppear by decisions
in other circuit courts of the United States bearing upon the
power of granting amendments in such matters, shows that the
practice is not uniform, hut that the power of amendment has
been exercised in favor of such motions made after an appeal
has been entered in those courts from the lower court. A more
recent decision than that cited by the appellee is }Varren v.
kioody, 9 Fed. Rep. G73, decided in the circuit court, Alabama,
December, 1881. In this case the court say: ~1 Numerous caBes
can he cited where cases have been remanded by the supreme
court to allow amendments! none disputing the power or author~
ity of the appellate court to allow the amendment, but alleging
the practice against it. (I1ennedy v. Geo1'gfo State Bank, 8
How. (HO.) So that the power of the appellate court to allow
amendments may be taken as established, and it remains to be
determined only whether there is any well-settled practice of
this court against it, and requiring a remanding of the case to
<lo snhstantia] justice. Thi~ court is mainly an appellate court
for a<lmiralty and revenue ca::;;es, and it is only under the bankrupt law that it has any other appellate jurisdiction of any
moment. In the two former classes of appeals the practice is
well settled to allow amendments. In the last class there is no
practice settled that has been talled to my attention. Section
G3G, R. S., of U. S., would seem to give authority to the
circuit court to try every appeal case de novo, as it may direct
such judgment, decree, or order to be rendered, etc., as the
justice of the case may require."'
1

Me.]

IN RE BROCKWAY MANUFACTURING CO.

483

And in looking back at Kennedy v. Geor,qia State Bank,
supm, we find the Supreme Court of the United States hold:
'' There is nothing in the nature of an appellate jurisdiction,
proceefling according to the common law, ·which forbids the·
granting of amendments. And the thirty-second section of the·
judiciary act of 178f), [R. S., of U. S. § 954, J allowing nmendments, is sufficiently comprehensive to embrace causes of
appellate as well us original jurisdiction." That court also cites
Anon. 1 Gall. 22, in which case Mr. Justice Story, in a forcible·
argument, holds that amendments may be allowed in appellate·
courts.
In England the Court of Appeal acts not as a Court of Cassation
merely, but, having obtained jurisdiction in the matter by the•
presentation of an appeal, it will proceed to make such order:
as may fleem to it right ; in this it follows the practice of the·
Great Seal formerly, and of the Court of Review and of the•
practice in chnncery. Archhold's Bankruptcy, Griffith and
Holmes' ed. 1867.
This being a Court of general jurisdiction· and not restricted
by any statute, we think the power resides in it sitting as an.
appellHte court to grant the amendment asked below. R. S. ,.
c. 82, § 10. That amendments may he permitted in actions,
entered on appeal is decided in Bolste1· v. China, 67 Maine, 551..
The power thus residing in the court to grant such amendments is, of course, to be exercised with discretion. Cuses
may arise in which the power Hhould not he used; hut aR in the
present case, if the notes annexed to the proof of deht were
given without authority, they did not extinguish the original
cause of action, therefore the amendment asked for <lid not
introduce a new cause of action; and is only such an amendment
as is frequently allowed by this court in actions at common law.
Hol?nes v. Robinson Manufactm·ing Co. 60 Maine, 201: Freeman v. J-?ogg, 82 Maine, 408.
Exception lfU8tained.
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Notice. ,Jurisdiction. R. 8., c. 60, § 4;
Stat. 1874, c. 184.
The statute word "residence" as used in H. S., c. 60, § 4, relating to divorce
proceedings, does not mean "whereabouts " or "commorancy."
When the libelee has a known residence in this State and is only temporarily
absent from it, an actual persornil service of the libel must be obtained.
In such a case, a constructive newspaper notice is not a sufficient service of
the libel.
It is provided by statute, H S., c. 60, § 4, that when the residence of the
libelee is known, it shall be named in the libel, and actual notice to him
shall be obtained, notwithstanding he is out of the State. Held; that notice
in a newspaper. which the libelee never saw, is not actual notice.
It is also provided in the same statute that when the libclee's residence is not
known to the libellant and cannot be ascertained by reasonable diligence, the
libellant shall so allege under oath in the libel. Held; that when a wife knows
where her husband's residence is, and that it is in this State, she is not justified
in swearing to her libel alleging that she does not know where her husband's
resiclence is, simply because she does not know in what town he is, or where
he is staying, at the moment when the oath is administered to her; also;
that service of the libel in such case by newspaper notice is illegal and
insufficient to confer jurisdiction upon the court; that the apparent jurisdiction is colorable only, and not real; and that the decree of divorce granted
thereon should, upon the petition of the libelee, be annuled.
Upon a petition to annul a divorce granted on a libel by the wife against the
husband, hel(Z, that the libellant had not used due diligence, under the
following circumstances, to ascertain his residence: The parties had been
married over twenty years and during that time resided together in this
State in the same town, he owning and occupying a homestead therein.
}'our children were born to them, two of whom surviving being of adult age.
In 1888 the wife deserted her husband and removed to an adjoining county,
and thereon July 21, 1891, applied for a divorce. During some portion of
each year, before and after the desertion, the husband was temporarily
absent from the State engaged in the business of selling fruit trees, but
al wa,ys kept his home in said town, voting and paying his taxes there, and
leaving his address with the postmaster. He was a town officer for many
years and was a member of the s~hool board in 1891. At the trial it
appeared th:1t the divorce lnd been granted upon a default and ex parte
hearing, and the wife admitted that, between April and July 21, 1891, she made
no inquiries for him whatever; and did not care to know his post office
adclress,-that she never asked for it. It further appeared that about the
middle of' the same April, she was with her husband at the funeral of one of
their daughters in a neighboring city although she claimed that she began
immediately after, through her children and her attorney, to make inquiries
for him but without success.
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This was a petition to set asirlc a decree of divorce granted to
the respondent, hy the Superior Court for Kennebec County, at
the September term, A. D., 18Ul, on her libel. The petition
which sets forth fully its grounds, was filed in the same court.
The petition in this case is as follows:
Respectfully represents Gustavus W. Spinney of Stark::,, in
the county of Somerset, nnd State of Maine, a:-i follows:
1. That he was lawfully nrnrried to one Angie M. Oli,·er, of
said Starks, on the 26th day of lune, 18138, and that they continued to live and cohnhit together in said Starks until the 3d day of
September, A. D., 1888, wlwn this respondent deserted your
petitioner as hereinafter set forth. That four children had been
born to them since their intermarriage, t,vo of whom, Lena E.
Bracket, and ,Josie L. Spinney, are now living.
2. Your petitioner further says that sinc0 their said nrnrriage
he ha8 always conducted himself as a faithful, temperate, and
affectionate husband, and has ever been faithful to his marriage
vo,vs and obligations, hut that said respondent has been unmindful of the same, and on the 3(1 <lay of September, A. D., 1888,
without :my justifiable eause, deserted said petitioner nnd her
family in said Starks, and since that time has eontinned a way from
said petitioner and her home and family, :1lthough frc~quently
requm,ted by said petitioner to return to him and her marriage
relations.
3. Your petitioner further represents that on the 21st day of
,July, A. D., 18Hl, the imid re8pondent then residing in said
Augusta, still further wickedly intending to injure anc.l cfo;graee
your petitioner, did sue out of the office of the clerk of thi8
court a libel for divorce from the bonds of matrimony between
her and your petitioner. That said respondent wickedl,v set
forth in said libel certain false and malicious charges against your
petitioner as will more fully appear on the record of this court.
4. That your petitioner long before and ever i,ince his marriage ,vith this respondent has been a resident of said town of
Stal'ks, owning and occupying a homestead therein.
That
during some portion of each year, both before and after said
respondent deserted her home in said Starks, he has been tern-
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porarily ahHent from the state in the vicinity of Plymouth·,
Massachusetts, engaged in the sale of fruit trees, hut hmnllways
kept his home, and hi:-; last and usual place of ahocle in said
Starks. That on the 21st day of ,July, A. D., 1891, he was still
a resident of sai<l town, still owning the same homestead therein,
and _was a member of the school board in said town, all of which
facts were well known to this respondent, or could have been
ascertained by her by the use of reasonable diligence; yet this
respondent, thoug;h well knowning the facts aforesaid, and well
knowing the residence of your petitioner, but intending to injure
said petitioner, and to avoid having him served with a copy of
said libel, and to deceive and defraud this Honorable Court, did
on the said 21:stday of ,July, A. D., 1891, make oath in her sai<l
libel, before a justice of the peace, that she had used reasonable
diligence to af..certain the re~idence of said petitioner, but was
unaMe to do so, and did not know where it was. That in consequence of said fah;e oath no service hy copy was nrnde upon
this petitioner, but notice by publication was ordered by said
court. and thereupon in order furthei• to injure said petitioner,
nnd to prevent his having any knowledge of the pendency of said
libel, the respondent cnu:-;;ed said notice to be published in the
Hallowell Register, a nevvspaper published in Hallowell in the
county of Kennebec, said respondent well knowing that said
ne-wspaper was merely of small local circulation, and would not
come to the notice of the said petitioner or nny of his friends in
saicl Starks.
5. Your petitioner further alleges that said libel was duly
entered at the September term, 1891, of said Superior Court, und
by nwam, of the false oath aforesaid, and of the fraudulent and
deceitful prneticcs above described, this petitioner had no knowledge or information of the pendency of the same, and on the
15th day of September, 1891, said libel was defaulted on the
docket of said court, no appearance having been entered for the
libelce, and on the sume day a divorce was decreed this respondent for the alleged cause of gross and confirmed habits of
intoxication. and refu:-.al to support, as fully appear8 by the
records of this court.
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G. Your petitioner further alleges that although his residence
and last and usnal place of abode had been in the town of Starks,
long before and ever since said libel was brought, as was well
known to this respondent, yet no copy of said libel was ever
served upon him or left at his place of last and usual abode in
said Starks ; that he never saw the publication of said libel in
said Hallcnvell Register and had no information or knowledge
regarding the same, that he never had any knowledge or even
suspicion that a libel had been brought by his said wife. or a
divorce granted, until the 18th day of January, 1892, all because
of the false and fraudulent oath and practices of this respondent
as hereinbefore set forth, and that had he known of the pendency
of said libel he would have resisted the same, and as he thinks,
successfully.
7. vVherefore, inasmuch as great injustice has been done to
your petitioner by said decree, and a willful fraud has been
committed upon this court by said respondent, your petitioner
prays that said judgment and decree of divorce so fraudulently
obtained may be set aside, vacated and annulled.
Dated this 1st day of March, A. D., 18H2.
Upon the testimony the presiding judge dismissed the petition
and the defendant filed the following exceptions:
1. To the ruling of the court that the evidence was sufficient
in law to support :1 finding in favor of the respondent.
2. To the ruling of the court that the evidence was not sufficient to require, as a matter of law, a finding for the petitioner.
3. To the ruling of the court that R. S., c. GO, § 4, justified
the libellant in averring i.mder oath that the residence of the
libelee was not known to her nnd could not be ascertained hy
reasonable diligence under the facts in the case, as admitted by
the testimony and found by the court below, not\vithstanding the
libelee had a permanent home and residence within the state, and
that fact and the place of such residence w:Hl aetually known
to the libellant, provided the libelee was temporarily absent from
such residence and his exact whereabouts at the time of making
said affidavit was not known to the libellant nnd could not be
ascertained by her by reasonable diligence.
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4. To the ruling of the court that the provisions of the
statute under the facts as set forth in full in exception three
above, gave the court any jurisdiction under the original
libel to proceed again:.;;t the libelec without obtaining, through
some means actual notice to him as provided by the statute.
5. To the ruling of the court dismissing the petition,
because it was not warranted as matter of law by the evidence
in the ca~e. and because the evidence in the case required, as a
matter of law, the petition should be sustained.
The defendant appeared and filed a general denial.

Orville D. Baker, for plaintiff.
Exceptions lie to all rulings of the presiding judge, including
any final ruling granting divorce. Tlwm,pson v. 'Tlwmpson, 79
Maine, 291; Rogers v. Roger8, 122 Muss. 423-5; McLathlin
v . .McLatltlin, 138 Mass. 299.
1. The court had no jurisdiction in the 01·iginal libel, even
on the face of the papers and certainly on the facts as found hy
the presiding judge below in this hearing; becnuse the libellee,
at the date of the libel, had his established residence in the town
of Starks within the State, and this residence was duly named in
the libel itself, yet, though the libellee was then out of the State,
no uetual notice upon him was obtained or attempted by the
court; but a decree was rendered without legal notice to the
]ihelee, nnd without his actual knowledge or appearance.
Under this head we claim by thm,e except.ions that the court
helow was required, as a matteroflaw, to sustain the petition and
vacate the decree of divorce, both by inspection of the original
lihel and by the facts as found and reported by him at the
hearing.
2. Because at the date of the libel, viz., .July 21st, 1891,
the libellant in fact knew not only the residence hut the whereabouts of the libellee, or by the use of reasonable diligence could
have ascertained it.
Uuder this second head we claim by om· exceptions that there
was no evidence in the case which would warrant, as matter of
law, the finding of the court below that the libellant had used
rea:;onable diligence to ascertain the then residence, or even
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whereahonts, of the lihellee. R. 8., c. (;Q, § 4, turns npon the
fact of an existing, a~certainahle resiclence. If the 11 residence"
of the lihellee can he ascertained it must he nnmed in the libel
( as was correctly done in this case), an<l then, if the lihellee is
out of the State ( not resides out of the State, but ' 1 is," i. e., is
found or commorant out of the State), tlien, in the language of
the statute, actual notice must he obtained, and this requirement
is mandatory. If, then, the libellee in fact had an ascertainable
residence at the date of the libel, still more if that resi<lence was
well known to the libellant, as the court below has expressly
found hy its opinion, then it had no jurisdietion to grant the
original divorce, except on aetual notice to the libellee, which
was never ordered or given ; and the petition must have been
sustained as matter of law.
Nature of proceeding: This petition is in legal effect only a
motion addressed to the court to vacate its own judgment for
fraud and want of jurisdiction. Such is, indeed, the precise
language of our own court in treating of a petition in the same
form as the one at bar, in leading case of I-Iolmes v. Ilolmes, 63
Maine, 4:24. The court there speak of the proceeding and
petition as a 11 motion." Bi~hop Mar. & Divorce, 4th Ed.§§ 751,
750; Adam8 v. Adam~, 51 N. H. 388; Lord v. Lord, GG
Maine, 265; Edson v. Edson, 108 Mass. 590, and cases;
Freem. ,Tudg:m. § H3; 1 Chit. Prac. 104.
lfo:;idenee: D1·ew v. Drew, 37 l\fajne, 393; War,·en v.
Tlwmas.ton, 43 Maine, 417; Langdon v. Doud, 6 Allen, 425.
Counsel also cite<l 1Jface v. 1Jface, 7 Mass. 212.
F. E. Soutltw·d, for defendant.
Exceptions 1, 2 and 5 arc to findings of fact by the justice to
the Superior Court. Such findings by him are conclu:::.ive, and
are not the subject of exceptions. Hazen v. Jones, G8 Maine,
343.
The question raised by exceptions 3 an<l 4 cannot be reached
liy thi:::. process. This petition is grounded upon the alleged
fraud of the respondent. The errors complained of in these exception:-:; amount, at most, to errors of law or fact in the proceeding
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wherein the decree of divorce was granteJ, an<l the petitioner's
remedy is either a writ of error, or a petition for a review.
It is generally true that an erl'Oneous judgment is to he
avoided only by a writ of error. Oaswell v. Oaswell, 21' Maine,
232 (237).
This petition i:-: addressed simply to the discretion of the court,
and the decree dismissing it is not a subject for revision hy this
court. It has been repeatedly held that exceptions do not lie to
the exercii-;e of the discretion of n judge.

c. ,r., vVALToN,

S1TTING: PETERs,
JJ.

EMERY,

HASKELL, vVmTE-

HousE, ,VISWELL,

WALTON, J. Thi:-, is a petition in which the petitioner avers
that his wife fraudulently obtained a divorce from him, without
his knowledge, and without a legal service of her libel ; and he
asks to have the divorce annulled. The petition was addressed
to the justice of the Superior Court for the county of Kennebec,
by whom the divorce \Vas granted. The justice of that court
dismissed the petition, holding that the service of the lihel was
legal, and that the alleged fraud was not proved. The case is
before the law court on exceptions, accompanied by a full
report of the evidence.
We think the ruling that the 1:-;ervice of the libel was legal,
was erroneous, and that, upon the uncontroverted facts in the
case, the divorce should have been annulled.
The only service of the libel was by publication in a newspaper. Mr. Spinney never saw the newspaper, and never had
any actual notice of the pendeney of the libel till after an ex
parte hearing had been had and the divorce granted. To obtain
such an order of notice, Mrs. Spinney made an affidavit that she
had used due diligence to ascertain the residence of her husband
and that she had been unahle to do so.
This affidavit was clearly false. Whether it was wilfully
false, we will not now :-;top to inquire. It was in fact false.
His residence, as his wife well knew, was in the town of Starks
in this State. He had resided there for many years. His wife
had re:::1ided there with him. He owned and occupied a hou~e
there, voted there, paid taxes there, and at the time of
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which ·we are speaking, he was superintendent of the schools
of the town.
He had not abandoned his home or his
wife. She had left him. Mrs. Spinney knew perfectly well
where her husband's residence was, and that it was in the town
of Starks in this State. It may be true and probably is true;
that, at the very moment when she nrnde her affidavit, she did
not know in what town her husband then was; for he was a
traveling agent for the sale of nursery stock, in and about
Plymouth in the Common wealth of Massachusetts. But he ·was
not secreting himself; and there can not be the slightest doubt
that, by the use of only ordinary diligence, a personal service
of the libel could have been obtained. And this brings us to
the consideration of an important question of law.
Is a wife, who knows perfectly well where her husband's
residence is, and that it is in this State, jm,tified in swearing
that she does not know where her husband's residence is, simply
because she does not know in what town he is, or where he is
staying, at the moment when the oath is administered to her?
We think not. And yet the court below seems to have so held.
The language of the court, as stated in the exceptions, is this:
~~To construe the statute as meaning actual residence, in its
usual sense, hardly seems reasonable; for, in that case, a person,
by being absent from his residence, and out of the state, could
avoid the service of process for divorce indefinitely, as service
by copy and summons, left at the place of hi~ last and usual
abode, is not good, without proof of actual notice . . . . Therefore, in making oath that she did not know the present residence
of her husband, although she had used reasonable diligence to
ascertain it, she must be held to have meant his whereabouts,t/rn place where he u·crn then staying." And upon this interpretation of the statute, and this construction of Mrs. Spinney's
affidavit, the court held that the newspaper service of the libel
was sufficient.
We can not accept this interpretation of the statute. We
think it does mean 1~ actual residence, in its usual sense." The
statute declares that when the residence of the libellee is known,
it shall he named in the libel, and actual notice shall be obtained,
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notwithstanding the libellee is out of the stute. R. S., c. GO,
§ 4. Notice in a newspaper which the libellee never sees, is not
actual notice. This statute was first enacted in 18 74, chapter
184; nnd we entertain no doubt that its purpose was to render
impossible such a notice as the one given in this case. "\Vhen
the libellee has a known residence in this State, and is only
temporarily absent frolll it, an actual personal service of the
libel must he obtained. In such a case, a constructive newspaper notice is not a sufficient service of the ]ihel.
And her alleged diligence was no diligenee at all. Her
affidavit was made July 21, 1891. She pretends to have Illade
some inquiries for her husband during the latter part of the
preceding April. But she does not claim that she made any
inquiries at or near the time of making her affidavit. About
the middle of April she was ,vith her husband at the funeral of
one of their daughters; and if it is possible to believe that she
commenced immediately to make inquiries for him, for the
purpose, as she says, of obtaining a personal service of her libel
upon him, she admits that between April and the twenty-first
of July, when she made her affidavit, she made no inquiries
whatever. And in one of her answers she says she did not care
to know his post office address,- that she never asked for it.
It appears that Mrs. Spinney 1(0\ft her husband in 1888; that
as early as April, 1891, she had become acquainted with a man
·whom she has since married, pe11dente We. She says that he then
backed a letter for her. And it appears that, from that time on,
she became very solicitous to obtain a divorce from her husband.
Her attorney says that she was in his office once a week at
least. .July 21, 1891, she made her affidavit declaring that she
had used due diligence to ascertain her husband's re:-iidence, and
had been unable to do so. The affiditVit wa8 false. She had used
no diligence at all. And she well knew where her husband's
residence was. And our firm belief is that the affidavit was
wilfully false, and was made for the express purpose of obtaining a newspaper notice of the pendency of her libel, which :,;;he
hoped and believed would not he sPen hy her hm,hand, and that
she would thus be able to obtain an ex pa1·te hearing upon her libel,
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and an unopposed divorce. But if in this conclm,ion we are in
error, still, it is the opinion of the court that the service of the
libel was illegal and insufficient to confer upon the court jurisdiction ; that the apparent jurisdiction was colorable only, and
not real; and that it is the duty of ihe justice of the Superior
Court, by whom the divorce was granted, to annul it.

Exceptions sustained.
E:\mRY, J.

Concurred as follows : -

E:.vrEHY, ,T. I concur in sustaining the exceptions to the
interpretation put upon the statute and the affidavit by the
Superior Court.
So far as the language of the opinion may import that the
finding::; of facts by the Superior Court may he reviewed upon
a hill of exceptions, I do not concur.

RAYMOND SrcKRA vs. ,JOSEPHINE W. SMALL, and another.
York.

Opinion May 4, 1895.

Libel. Evidence. Damages. Rrputation. Suspicion.
In an action of libel or slander the defendant may introduce evidence, in mitigation of damages, that the plaintiff's general reputation as a man of moral
worth is bad, and may also show that his general reputation is bad with
respect to that feature of' character specially involved in the defamation
publi:shecl; for a man who is habitually addicted to every vice except the
one with which he is charged, is not entitled to as heavy damages as one
posses1--ing a fair moral character.
An instruction in such action that, if the plaintiff's conduct was such as to
excite the defendant's suspicions, it should be considered in mitigation of
damages, is erroneous. The damages in an action of libel or slander are to
be measured by the injury caused by the words published and not by the
moral culpability of the writer or speaker. It is well settled that evidence
ot' general report that the plaintiff is guilty of the imputed offense is not
admis..,ible for the purpose of reducing damages. A fortiori, evidence of
the def'enclant's suspicions, however excited, cannot be received for such a
purpose.

ON EXCEPTIONS.
This was an action on the case for nn alleged lihel of the
plaintiff, publit:;hed in a new~paper, in which the jury rendered
a verdict for the plaintiff, giving him only nominal damages.
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The plaintiff took exceptions to the admission of evidence and
im;tructions to the jury which nre stated in the opinion.

G. F. Haley, for plaintiff.
E. J. Grant, for defendants.

C. J.,
J J.

SITTING: PETERS,
HOUSE, WIS WELL,

\iVALTON, EMERY, HASKELL, WHITE-

WHITEHOUSE, J. This was an action of libel for defamatory
matter published in a ne\vspaper representing that the plaintiff
and Mrs. Blake had eloped" and were living together in
adultery.
At the trial, evidence was offered hy the defendant and
admitted hy the court subject to the plaintiff's right of exception
that the plaintiff's general character" was had in the community
in which he lived.
I. It was not questioned by the plaintiff that, in actions for
libel or slander, the character of the plaintiff may be in issue
upon the question of damages ; hut it is contended that the
inquiry should be restricted to the plaintiff's general reputation
in respect to that trait of character involved in the defamatory
charge.
While there has been some contrnriety of opinion, or at least
of expression upon this question, it must now be regarded as
settled both upon principle and the great weight of authority
that, in this class of cases, the defendant may introduce evidence
in mitigation of damages, that the plaintiff's general reputation
as a man of moral worth, is bad, and may also show that his
general reputation is had with respect to that feature of character covered by the defamation in question; and as to the
ndmission of such evidence, it is immaterial whether the
defendant has simply pleaded the general issue, or has pleaded
a justification as well as the general issue.
Stone v. Varney, 7
Met. 86; Leonm·d v. Allen, 11 Cush. 241; Bodwell v. Swan,
3 Piek. 37G; Glm·k v. Bmwn, 116 Mass. 505; Root v. Ii~ing,
7 Cow. G13; Lamos v. Snell, 6 N. IL 413; Bridgman v.
Hopkins, 34 Vt. 533; Eastland v. Caldwell, 2 Bibb. 21· (4
~i
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Am. Dec. 668); Poicers v. Cary, 64 Maine, 1; Odgers on
Libel and Slander, 304; Sutherland on Damages, 679; Best on
Ev. 256; 1 Whar. Ev. 53; 2 Starkie on Slander, 87; I Green.
Ev. § 55; 2 Id. § 275.
In Stone v. Varney, 8upra, the libel imputed to the plaintiff
'' heartless cruelty toward his child," and it was held competent
for the defendant to introduce evidence in mitigation of damages
that "the general reputation of the plaintiff in the community,
as a man of moral worth," was bad. After a careful examination of the authorities touching the question the court say in the
opinion : "This review of the adjudicatrd cases, and particularly
the decisions in this commonwealth, and in the state of Nmv
York, seems necessarily to lead to the conclusion that evidence
of general had character is admissible in mitigation of damages .
. . . It cannot be just that a man of infamous character should,
for the same libelous matter, be entitled to equal damages with
the man of unblemished reputation; yet such must be the result
unless character be a proper subject of evidence before a jury.
Lord Ellen borough in 1 M. & S. 28H, :-ay8, 'certainly a person of
disparaged fame is not entitled to the same measure of damages
w.jth one ·whose character is unblemished, and it is competent to
show thut by evidence.'"
In Leonard v. Allen, supra, the plaintiff waR charge<l with
maliciously burning a school-hons~, and it was held that, in the
intr~)(_luction of evidence to impeach the character of the plaintiff
in mitigation of damages, the inquiries should relate either to
the general character of the plaintiff for integrity and moral
worth, or to his reputation in regard to conduct similar in
~haraeter to the offense with which the defendant had charged
him.
In the recent case of Clm·k v. B1'own, 116 Mass. 505, the
plaintiff ·was charged with larceny. The trial court admitted
evidence that the plaintiff's reputation for honesty and integrity
was had, and excluded evidence that his reputation in respect
to thieving was bad. But the full court held the exclusion of
the latter evidence to he error, and reaffirmed the rule laid
cl.own in Stone v. Varney, and Leonard v. Allen, supra, that
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it was competent for the defendant to prove rn mitigation of
damuges that the plaintiff's general reputation ·was bad, and
that it was also had in respect to the charges involved in the
alleged ~lander.
In Lmnos v. Snell, G :N". H. 413, the defendant\i right to inquire
into the plaintiff '8 rt general chnraeter as a virtuous and honest
man or otherwise," was brought directly in question; and it
was determined that the defendant \Ya8 tr not confined to evidence
of character founded upon matters of the same nature as that
specified in the charge, hut may give in evidence the general
bad character of the plaintiff . . . in mitigation of damages;
and for this inquiry the plaintiff must stand prepared."
In Eastland v. Caldwell, supra, the court say in the opinion :
"In the estimation of damages the jury must take into consid-eration the general character of the plaintiff. . . . In this case
the defendant's counsel was permitted by the court to inquire
into the plaintiff's general character in relation to the facts in
issue; hut we are of opinion he ought to have been permitted
to inquire into hb general moral character without relation to
any particular species of immorality ; for a man who is habitually addicted to every viee except the one with which he is
charged, is not entitled to as heavy dmnages as one possessing a
fair moral character. The jury, who possess a large and almost
unbounded discretion upon subjects of this kind, could have but ,
very inadequate data for the quantum of damages, if they. are
permitted only to know the plaintiff's general character in
reltaion to the facts put in issue."
vVith respect to the form of the inquiry, it is eai<l to be an
intlexible rule of law that the only admissible evidence of a
man's character, or actual nature and cfo,position, is his general
reputation in the community where he resides. Charub. Best
on Ev. 25G. note. It would seem, thc>refore, that in order to
avoid eliciting an expression of the ,vitness' opinion respecting
the plaintiff's character, the appropriate form of interrogatory
would he an inquiry calling directly for his knowledge of the
plaintiff's general reputation in the community either as a man
of moral worth, without restriction, or in the particular relation
covered by the libel or slander.
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II. But the plaintiff also has exceptions to the folJowing
instruction in the charge of the presiding justice: '' I ttm
requested by the counsel for the defendant to instruct you that
if the plaintiff's conduct was snch as to excite the defornlnnt"s
suspicions, it should he considered in mitigation of damages,
the plaintiff alleging that he had never been suspected of the
crime nlleged. I give you that instruction."
This request wns doubtless suggested by the note to § 27 5, 2
Green. Ev. which appears to be based on the old case of Earl
of Leicester v. Milter, 2 Camp. 251. But that case has long
ceased to be recognized as authority for anything more than the
ndmission of evidence of the plaintiff':-, general reputation. A
similar intimation is foun_d in Lamed v. Bujfinton, 3 l\fass.
353, hut in Aldermen v. French, 1 Pick. 18, this dictum, is
declared to be nnsnpported by any authority. Again in the
later case of TVatson v. Moore, 2 Cush. 134, it ,vas held incompetent for the defendant in an action of slander, to prove in
mitigation of damages, "eircumstances which excited his
suspicion, and furnished reasonable cause for belief on his part.
that the word:::; spoken were true.'' The obvious ohjection to it is
that the damages jn an action of slander are to he ' measured by the
injury caused by the words spoken arnl · not by the moral
culpability of the speaker." ,ve have seen that the defendant
is permitted to prove that the plaintiff's general reputation
is had. because this evidence has a legitimate tendency to
show that the injury is small; but the evidence of general
report that the plaintiff is gnilty of the imputed offense i:::; inadmissible for the purpose of reducing dnmages. Powers v. Cory,
H4 Maine, .mpra,; )Wapes v. fVeeks, 4 Wend. G5D ~ Stone v.
Varney, supra. A fortiori, evidence of the defendant's
suspicions, however excited, cannot be received for :-;uch a
purpose." Wah1on v . .J,_Woore, sup1'a.
I'his instruction to the jury must therefore be held erroneous;
and for this reason the entry must he,
Exceptions sw,tained.
HASKELL, J., concurred in the result.
1
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STATE V. L"EWIS.

STATE

vs.

Penobscot.

LUTHER

\V.

LEWIS.

Opinion May 7, 1895.

Fish. Trout. R. S., c. 40, § 49.
The word "trout" as used in R. S., c. 40, § 49, which prohibits the sale of
"any land-locked salmon, trout or togue" between certain days of each
year, means a fresh water fish, a fish which at least breeds and ordinarily
lives in fresh water.

ON REPORT.
This case came up to the February term, 1894, of the court
helow on appeal by the defendant from the Bangor municipal
eourt where he was convicted on complaint, December 30, 1893,
upon a plea of not guilty, for that the defen<lant on said Jay, at
Bangor, did have in possession fifty trout with intent, then and
there to sell the same, and did then and there sell said trout, said
thirtieth day of December, being then and there close time on
said trout.
The defendant was accordingly fined ten dollars and costs of
prosecution, and from said sentence he appealed to the Supreme
,Judicial Court.
When the cause was brought to trial, it appeared that the fish
with which. the defendant stood charged with having in his possession and selling were salt water fish imported from Halifax,
in the Dominion of Canada, into the United States September,
1893, by one Treat, a wholesale dealer in Boston, and by him
sold to the defendant in Bangor, who claimed in defense that
their sale was not prohibited by the laws of Maine, and that any
statute forbidding the sale, etc., of such fish would he a violation
of the defendant's rights under the Constitution of the United
States. The~e fish are trout and resemble the fresh water trout
of the waters of Maine and sell at about one-half their price.
They are sold in fairly large quantities in the form of pickled
fish, and are known to the trade as Labrador trout.
Upon the foregoing facts and the request of the parties~ the
question of law thereon arising was reserved for the opinion of

Me.]

STATE V. LEWIS.

499

the law court, and the case was reported by the Chief Justice
presiding under R. S., c. 134, § 26. It was stipulated in the
report that, if the complaint was maintainable, the defendant
should be defaulted, otherwise the complaint to be dismissed.

G. A. Bailey, County Attorney. for State.
Statute is prohibitive and held constitutional. Bowrnan v. 0.
& ..._V. lV. R. R. 125 U. S. 465. States have the power to reg-.
ulate and forbid the sale of a commodity after it has been brought
within its limits. Ib. Statute is not the same as in Allen v.
Young, 76 Maine, 80.
Counsel cited: Phelp8 v. Racey, 60 N. Y. 10; Magne1· v.
People, 97 Ill. 320, 336; State v. Randolph, l Mo. App. 15;
Wltitelteacl v. Sm·ithers, 2 C. P. Div. 553; 8 Am. & Eng. Ency.
pp. 1027-1032; State v. Beal, 75 Maine 289.
Charles Harnlin and Charles J. Hutching8, for defendant.
Counsel cited: Allen v. Young, 7fi Maine, p. 82; Gorn. v.
Hall, 128 Mass. p. 410; People v. 0 'Neil, (Mich.) Am. Ann.
Digest, 1888.
SITTING: PETERS, C. J., EMERY, FOSTER, WHITEHOUSE,.,
WISWELL, STROUT, JJ.
WISWELL, J. Complaint for having in possession trout with,
intent to sell the same in violation of R. S., c. 40, § 49, which,
reads as follows: '' No person slrnll sell, expose for sale or have·
in possession with intent to sell, or transport from place to place
any land-locked salmon, trout or togue, between the first days
of October and the following May ; or any black bass. Oswego
bass or white perch, between the first days of April and July,
under a penalty of not less than ten nor more than fifty dollars
for each offense."
The case comes to the law court upon an agreed statement of
facts i~ which it is said that the fish, which the defendant had in
his possession for sale, '' were salt water fish" and that they were
known to the trade as '' Labrador trout."
The prohibition of the statute relates to land-locked salmon,
trout or togue. The common and ordinary meaning of the
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wor<l i i trout" is a fresh water fish, a fish which at least breeds
•anfl:or<linarily lives in the fresh water, even if it may sometimes
escape to the salt water when it has an opportunity; an<l
although zoologically the term may be more inclusive, we think
that the legh,lature used the word in this section in its more
limited, but common and ordinary sense. Words of common
use in a statute are to be taken in their ordinary signification.
Sutherland on Statutory Construction,§ 229.
vVe are confirmed in the belief that the iegislaturc intended to
make this section apply to fresh water fish only, from the fact
that all other kinds of fish referred to are exclusively fresh water
fish, except salmon an<l the meaning of thnt word i~ expressly
limited by the word "land-locked."
It being admitted that the fish in the possession of the defendunt for the purpose of sale were salt water fish, the statute does
not apply.
Complaint dism,is8ed.

STATE

Waldo.

vs.

RoBERT BROWNRIGG.

Opinion May 7, 1895.

Plearling. Indictment. Date. Prior Conviction.
At the April Term, 1894, of this court for Waldo county, the defendant was
indicted f'or keeping a common nuisance, on the lith clay of October, 1893,
and on divers other days and times between that day and the day of the
finding of the indictment. He seasonably pleaded in bar a previous conviction of the same offense, and offered in evidence the records of the court,
showing that at the October term, 1893, of the court for the same county,
he was indicted for keeping a common nuisance at the same place, on the
1st day of May, 1893, and on divers other days and times between that day
and the finding of that indictment, and a conviction, judgment and sentence
under this last indictment. The October Term, 1893, of the court commenced upon the 17th day of' October; the indictment, found at that term,
was reported to the court upon the 31st day of October.
·
Held; that the day of the finding of' an indictment by a grand jury, is the day
when the indictment is returned and presented to the court.
The test is not what facts were offered in evidence in the trial upon the first
indictment, but, from the record, what facts might have been proved under
that indictment, and whether the same facts if proved under the last indictment would warrant a conviction.
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In a trial upon the indictment found at the October Term, 1893, the State
might have proved that the defendant kept and maintained a common
nuisance between the seventeenth and the thirty-first clays of October, 1893.
In a trial upon the present indictment the same evidence, confined to the
same period of time, would warrant a conviction for the same offense.
Held; that the records of the couit, introduced by the defendant, under his
plea in bar, show that he had previously been convicted of the same offense.

ON EXCEPTIONS.

The defendant was indicted for keeping a common nuisance
and filed in bar a plea of former conviction which was overruled,
and he thereupon took exceptions.
The case is stated in the opinion.

W. T. 0. Runnells, County Attorney, for Sblte.
Joseph WilUamson, Ji·., for defendant.
SITTING: PETERS, C. J., EMI<mY, 1'THITEHOUSE, WISWELL,
STROUT' J,J.
WISWELL, J. At the April Tenn, 1894, of this Court for
Waldo county, the defendant was indicted for k,eeping a common nuisance '' on the seventeenth day of October, in the year
of our Lord one thousand eight hundred and ninety-three and
on divers other days and times between that day and the day of
the finding of this indictment."
The defendant seasonably pleaded in bar a previou~ conviction of the same offense, and offered in evidence the records of
the Court showing that at the October Term, 18H3, of the
Court, for the same county, he was imlicted for keeping a
common nuisance at the same place "on the first day of May, in
the year of our Lord one thousand eight hundred and ninetythree, and on divers other days and times between that day and
the finding of this indictment." And a conviction, judgment
and Hentence under this indictment.
The October Term, 1893, for vValdo county, commenced on
the third Tuesday, the seventeenth day of October. It was
further shown by a certificate of the clerk that this indictment
was reported to the court by the grand jury on the 3ht day of
October. The justice presiding ruled pro fm·ma that these facts
did not sustain the plea.
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The indictment, relied upon by the defendant, alleges the
commission of the offense upon a particular day and on divers
other da,Ys and times betweei1 that day and the day of the finding of the indictment.
The first question therefore is what is the day of the finding
of an indictment. Although it is usual to entitle the caption
of an indictment as of the first day of the term, this day cannot
he regarded as of the day of the finding, because, among other
reasc,ns, it is well settled that a grand jury may consider and
find an indictment for an offense committed after that date hut
before the finding of the indictment. Com,rnonwealt!t v. I-Iines,
101 :Mass. 33.
If the first day of a term should he con:--idered as the day of
the finding, there would be presented the inconsistency of a
finding by a grand jury of the commis::,ion of an offense subsequent to the time of the finding.
The date of the finding of an indictment should be one that
is capable of being definitely ascertained. The present case is
an illustration of the necessity of this.
e have already seen
that that cannot be the first day of the term although that i:-ordinarily the date of the caption. The only other day that can
at all times be definitely and accurately ascertained is the date
of the return and presentment of the particular indictment to the
court.
e are satisfied, therefore, that the day of the finding
must he the day when the indictment is returned and presented
to the court.
This being so, the allegation in the October term indictment
is in effect the cornrnbsion of a continuing offense on the first
day of May, 1893, and on various other days and times between
that day and the thirty-first day of October, 1893. The indictment in this case cover:::; the period between the seventeenth day
of October and the thirty-first day of October, 1893. as well as
the time after the last date up to the finding of the prm;ent
indictment ut the April Term, 1894, and the question is whether
a conviction under the first is a bar to the second.
e think it unquestionably is, both upon prineiple and
authority. The test is not what facts were offered i11 evidence

,v

,v

,v

Mc.]

ADAMS V. PISCATAQUIS COUNTY.

503

in the trial upon the first indictment, but from the record what
fact~ might have been proved under that indictment and whether
the same facts if proved under this indictment would warrant a
conviction. In a trial upon the first indictment the State might
have proved that the respondent kept a common nuisance
between the seventeenth and the thirty-first days of October,
18fJ3. In a trial upon the present indictment the same evidence,
confined to the same period of time, would warrant a conviction
for the same offense.
The plea in bar, therefore, was good and the facts therein set
out were proved by the records of this court. The Massachusetts court has come to the same conclusion in Ooninwn1Dealtlt
v. Robinson, 126 Mass. 25U; and 001nmonwealth v. Duw;ter,
145 Mass. 101.
There are two other cases against the san1e defendant, in ·which
precisely the same question is presented, and in each of the
ca~,es the entry will be,
Exceptions su:stained.
SPRAGUE ADAMS, and others, in equity,
vs.
COUNTY OF PISCATAQUIS, and FRANK E. GUERNSEY, Treasurer.
Piscataquk

Opinion May 7, 18H5.

Taxation. Towns. Incorporation. Annexation. Repeal. R. S., c. 6, § 80.
The town ofElliotsville in Piscataquis county was incorporated by an Act of
the Legislature approved :February 19th, 1835. In 1848, the Legislature
annexed to Elliotsville a portion of the town of Wilson. In 1858 the Act
incorporating the town of Elliotsville was repealed. The county commissioners for Piscataquis county, at their December Term, 1891, made an
assessment upon all the lands within the territory which formerly constituted the town of Elliotsville, for the repair of roads within said territory,
in accordance with the provisions of R. S., c. 6, §80.
Held; that when the Act incorporating the town of Elliotsville was repealed,
the whole territory, which up to that time had been the town of Elliotsville,
including the portion of the town of Wilson previously annexed to it, became
one unincorporated township; and that the assessment of taxes by the
county commissioners in the whole territory of the former town of Elliotsville for the repair of the r()acls in that unincorporated township, was proper
and in accordance with the provisions of the statutes.

ON REPORT.
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Bill in equity, heard on bill and answer~, to determine the
validity of an assessment for taxes made in 1891 by the commissioner~ of Piscataquis county upon the unincorporated lands
comprising what was formerly the town ·of Elliofawille, its
charter having been repealed in 18.58. At the time of the repeal
of the town charter, its territory included a part of what was
formerly the town of Wilson, and in which the plaintiff's lands
were :::-ituated.
The case is stated in the opinion.
II. IIud.-wn and J. S. William8, for plaintiffs.
W. E. Panwn8 and F. E. 0-uernsey, for defendants.
SITTING: PETE.RS,

WELL, STROUT,

C. J., EJ.VIElff,

FOSTER, '\VHITEHOUSE,

vV1s-

JJ.

WISWELL, .J. Township eight, range nine, in Piscataquis
county was incorporated as the town of Elliotsville~ by an act of
the legislature approved Febmary 19th, 1835. In 1848 the legislature annexed to Elliotsville, a portion of the town of Wilson,
which town was originally township nine in the same range. By
the same act of the legishtture, another portion of the town of
vVilson was annexed to Greenville, and the remainder to Shirley.
so that nothing remuined of the town of Wilson. By an act of
the legit-1lature passed in 1858, the act of 1835, incorporating the
town of Elliotsville, wns repealed.
The county commist;ioners for Piscataquis county, at their
December term, 1891, made an assessment upon all the lands
within the territory which formerly constituted the town of
Elliotsville, for the repair of roads within said territory, in
accordance with the provisions of R. S .• c. 6. § 80.
The complainants contend that this asses~nnent was invalid
hecuuse the county commissioners treated the whole of the original township, number nine. and that part of original township
number eight, which had been annexed to Elliotsville by the act
of 1848, as one~~ unincorporated township" and made an assessment npon the lands in both original town:;;hips for the repnir
of the roads in the whole territory. For this reason they seek
an injunction against the county treasurer from further proceedings to enforce· the collection of the tax.
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No other ohj('dion is raised to the validity of the tax. The contention of the complainants' counsel is, that upon the passage of
the act of 1858, repealing the act incorporating the town of
Elliotsville, the territory of that town hecume divided into the
original townships of which it had been composed. If this were
true the assessment of the taxes would have been illegal and
invalid, because, as contended by the complninants' eounsel,
county commissioners have no power to assess a tux in one township, under the section referred to, for the repair of roads in
another.
But we think there is no merit in the complainants' contention.
The town of Elliotsville, after the act of annexation, consisted of
the whole of one original township and a part of another. When
the repealing act went into effect the whole territory, which up
to that time had been the town of Elliotsville, became an unincorporated township.
The act of 1848, dividing the town of Wilson and annexing
that portion in which the complainants' lands are situated to the
then town of Elliotsville, has never been repealed and certainly
the act repealing the act of incorporation did not have that
effect. It is a familiar principle that the legislature has the
exelusive power to c,·eate counties and towns and to establish the
boundaries thereof, it may add to or take from the territory of
town~.
By the original act of incorporation and the subsequent act of
annexation, the town of Elliotsville consisted of certain territory
with established boundaries. How that territory was made up
i~ a matter of no conRe·quence. When the act of incorporation
was repealed, the territory of the former town remained
unchanged in its boundaries, and the inhabitants of such territory simply lost their right8 under the former municipal charter.
The U8sessment of taxes hy the county commissioners in the
whole territory of the former town of Elliotsville, for the repair
of the road;:; in that unincorporated township, was proper and in
itceordance with the provisions of the statutes.
Bill diwniis8ed u:itlt col-its.
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BooM

vs.
CoRNJ.<..LIUS SuLLIV AN,

W ashingt<>n.

and others.

Opinion Muy 7, 1895.

Corporation.

Sorting. Rafting Logs. Spec. Laws, Mass. Feb. 1.'3, 1808,
c. 55; Spec. Laws, Maine, 18.91, c. 174.
The charter of the plaintiff corporation, granted by the legislature of Masstlchusetts in. 1808, authorized it to maintain a boom and established the tolls
it should be entitled to receive for rafting and securing logs and lumber,
subject to revision or alteration by the legislature.
By a special act of the legislature of this State passed in 1891, chap. 174, Jaws
of 1891, the fees and tolls were changed, and a rule established by which
to fix the price for "sorting and rafting" logs and timber so rafted and
secured at said boom.
The defendants claimed that it was the duty of the plaintiff, since the act of
1891, to sort and raft their logs by marks as well as by ownership.
Held; that no additional duty had been imposed upon the corporation by the
use of the words ''sorting and rafting" in the amenclatory act, and that these
words meant no more than the word "rafting" in the original charter.
The plaintiff had performed its whole duty, when it has secured the logs which
come into its b 10m and sorted, rafted and delivered them according to
ownership.
See Same v. Same, 85 Maine, 343.
ON MOTION AND EXCEPTIONS.

Besides the general motion for a new trial, the defendanb-3
took exceptions, which arm;e in the following manner:
This was un action on the case to recover tolls, accruing under
chapter 174 of the private and speciul laws of 1891, earned
during the seasons of 18Hl and 1892, for booming and rafting
logs at the plaintiff's boom in Machias; and also for special
services rendered in rafting and sorting logs of the defendants'
by kinds. The plea was the general issue.
The plaintiff's claim for tolls for hoomage and rafting. exclusive of the special services aforesaid, amounted to $644. 90, with
interest from Murch 3, 1893, which the defendants admitted to
Le due, less damages sustained by reason of the plaintiffs having
refused to sort and raft the defendants' logs, in 1891 and 18H2,
into lots by marks.
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During these seasons the defendants had logs in the plaintiff's
boom, marked by many separate and distinct marks, and demanded that the plaintiff should raft and sort the logs and deliver the
same to them in lots each bearing the snme mark, which the
plaintiff declined to <lo, and upon the trial to the jury offered
evidence tending to show such facts; hut the court excluded
the same and ruled and charged the jury that the plaintiff waR
not bound to so raft and sort the logs of the defendants and
deliver the same to them in lots hearing the same mark, even if
there were hut two different marks upon the defendants' logs,
but that it was only bound to deliver the defendants' logs in
one lot, irrespective of marks.
The plaintiff also claimed to recover for extra services in
delivering to the defendants their logs rufted and sorted by
kinds, to wit: the pine, hemlock, spruce and cedar, each in
lots by themselves, as requested by the defendants, and the
defendants admitted their liability to pay a reasonable compensation for the same. That question was submitted to the jury
under proper instructions from the court, to .which no exceptions
,vere taken, and the jury assessed the damages for such extra
services in the sum of $559.22, ·with interest from the date that
payment for the same was demanded, to wit: March 3, 1893,
and returned a general verdict for the plaintiff in the sum of
$1264.52.
To the ruling of the court that the plaintiff was not hound to
raft arnl sort the defendants' logs und deliver the same to them
in lots each containing the same mark, defendants took
exceptions.

Charles Sargent, for plaintiff.
I-I. M. Heath and 0. A. Tuell. for defendants.
SITTING:

PETERS,

WISWELL, STROUT,

C. J.,

EMERY,

FOSTER,

WHITEHOUSE,

JJ.

WIS WELL, J.
The plaintiff, n corporation created by an act
of the legislature of Massachusetts in 1808, brings this action
to recover for booming, sorting and rafting defendants' logs
during the season of 1891 and 1892, in accordance with the
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rule for fixing the maximum tolls for such serYices established
hy chapter 174, Private Laws of 1891, entitled, ~~An Act to
regulate the tolls of the Machias Boom." The case comes to
the law conrt upon both exceptions and motion.
Exceptions. The only question presented by the exceptions
is this. During the seasons named the defendants had in the
plaintiff's boom logs of ~, many separate an<l distinct marks."
They claimed that it was the duty of the plaintiff corporation to
sort and raft these logs by marks as well as by ownership, that
is, that all of the logs of each mar·k, belonging to. each owner,
should he sorted and rafted separately, the logs of each mark
by themselves, and that although this was demanded the plaintiff
refused to do so, whereby the defendants sustained damage.
The court excluded all evidence of such demand and of the
damage resulting from the plaintiff's refusal and instructed the
jury that the plnintiff was not bound to so raft and sort the logs
of the defendants in lots hearing the same mark. but that it was
only bound to deliver the defendants' logs in one lot, irrespective of marks.
It is the opinion of the court that the ruling nnd instruction
were correct. The original charter authorized the corporation
to maintain a boom and establishe<l the tolls it should receive
for rafting and securing logs. The Act of 1891 changed the
tolls for ~~ sorting and rufting logs and lumber." In Prop's
J.1faclzia.'I Boom ,,. Sullivan, et er.ls. 85 Maine, 343, an action
between the same parties, this court held that no new nor additional duty had been imposed upon the corporation by the use
of the words ~~ sorting and rafting;" tbat these words in the
amendatory act meant no more than the word 11 rafting" in the
original charter, as the logs must necessarily first be sorted
before they could he rafted. In that case the defendants
contended that it was the duty of the plaintiff to sort and raft
their logs not only hy ownership hut also by kinds of lumber.
Judge FOSTER in the opinion in that case says, referring to this
contention: ~~ However convenient this might be for the owners
there is nothing in the case, or in the signification of the words,
that requires such a construction to be given."
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We think this holds equally good as to the claim now made.
To sort and raft the logs of different owners by marks as well as by
ownership would probably be as burdensome at least as to do so
by kinds. It is a burden not imposed by the use of the word
''rafting" in the original charter and, aR has already been decided,
no additional duty was imposed by the act of 1891. The plaintiff has performed its whole duty when it has secured the logs
which come into its boom and sorted, rafted and delivered them
according to ownership.
•
..1Wotion. Included in the account annexed were two items for
sorting, 111,854 logs by kinds, during the two seasonH, for which
three-fourths of a cent pet· log was charged. These services were
rendered under an agreement upon the part of the defendants to
pay therefor what the services were reasonably worth.
The plaintiff was entitled to five-eighths of a cent per Jog for
booming, seven-eighths of a cent for sorting and rafting according to ownership, and to such additional sum as the service was
reasonably worth for sorting by kind. The jury, by a special
verdict, found that this extra service was worth $55~).22, onehalf of a cent for each log.
After a careful examination of the testimony, an analysis of
which in this opinion would not be profitable, we are satisfied
that the amount allowed for the extra work is clearly excessive
and that the jury must have acted under some hias or prejudice.
It is true thut some of the plaintiff's witnesses testified that in
their opinion one-half of a cent per log wa::4 a fair compensation
for the extra labor. hut they gave no satisfactory reasfm for this
statement, and from the cross-examination of these same witnesses, in connection with a11 the other evidence upon the
question, it is clearly shown, we think, that one-half of the
amount allowed by the jury for this extra labor would he
sufficient to amply compensate the plaintiff for the same. Something should also he allowed for the use of the boom occasioned
by this extra service. We think that the plaintiff should not
have recovered for these two items referred to more than three
hundred dollars. The motion for a new trial will. therefore, be
granted unless the plaintiff within thirty days after notice that
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the rescript has been received by the clerk of courts for Washington county, consents to remit all of the amount recovered by
the special verdict over the sum of three hundred dollars, as of
the date of such verdict.
Exceptions ove,·ruled. ..1..Wotion gmnted, new frial
ordered, unless tlte plahztijf enters a rem,ittitur as

above .

•
MARY

E.

MoR1us,

Administratrix, vs.

Penobscot.

JOSEPH

W.

PORTER.

Opinion May 7, 1895.

Probate. Administrator. Over payment. Creditor.
An administrator who, within the year allowed by statute, pays a creditor's
claim in full, acting upon the honest belief that the estate is solvent, may,
upon the estate proving actually insolvent, recover back the difference
between the amount so paid and that pro rata share which the creditor
would have been entitled to in common with all other general creditors.
But the creditor who in good faith has received payment in full of his claim
against an estate, should not be placed in a worse position, by reason of
such payment, than those whose claims have not been paid and who have
had an opportunity to present and prove the same before the commissioner.
In a suit by an administrator to recover back the difference between the
amount so paid by him, and the amount that the creditor would be entitled
to, as a dividend upon his claim, the burden is upon the administrator to
show what that difference is. I::.e can do this by introducing the decree of
the judge of probate, ordering a dividend to be paid to creditors and
especially that to be paid upon the claim of the creditor from whom the
excess of payment is sought to be recovered. It is incumbent upon an
administrator, at his peril, to have this dividend upon such creditor's claim
determined by decree of the judge of probate. For this purpose, he may
prove any claim so paid in his own name, being subrogated to the rights of
the creditor whose claim has been fully paid.
Such an action by an administrator cannot be maintained until the amount
of such dividend has been ascertained, and all matters pertaining thereto
fully and finally adjudicated in the probate court.

ON REPORT.
This was an action of assumpsit to which the defendant
pleaded the general issue, and also filed a brief statement of
further defense.
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Upon the opening of the case and after the reading of the
pleadings, it was agreed that the case should be reported to the
law court upon the writ and pleadings; and if the case stated
in the defendant's brief statement would constitute a defense,
in whole or in part, to the plaintiff's claim the case should stand
for trial·; if the facts stated, if true. constitute no defense to
plaintiff's claim, judgment to he rendered for plaintiff.
The brief statement of the defendant is as follows : that
on the 25th day of September, 1889, the plaintiff's intestate, Isaiah Morris, held a permit, and was preparing for a
lumbering operation, to be cnrried on during the then next
ensuing logging season. And on said 25th of September, 1889,
the $aid Isaiah Morris came to him, 'the said defendant, and
made a contract with him, under and by which the said defendant was to supply the said Morris in said lumbering operation.
That the said defendant had known the said Morris for many
years, had previously repeatedly supplied him in lumb;ring
operations, and knew that he was the owner of real estate of the
value of at least fifteen hundred dollars, and on said 25th day
of September, 1889, the records in the registry of deeds for
County of Penobscot, showed the title to said real estate still to
be in said Isaiah Morris.
On said 25th day of September, 1889, the defendant
having made said contract with said Morris, began to furnish
said Morris with supplies for said lumbering operation, and
thereafter up to the time of said Morris' death on the 18th of
May, 18H0, defendant continued to furnish said Morris with
supplies and money for said operation to the amount of $7825.21,
on which amount defendant was entitled under the terms of
said contract with said Morris, to a commission of six per cent,
amounting to $469.51, so that there was due to defendant from
said Morris on the day of his death the sum of $8294. 72.
Defendant entered into said contract ·with said Morris and
supplied him with goods and money to the amount aforesaid,
solely upon said Morris' personal credit, and did not take an
assignment of the permit of said Morris, for the reason that said
Morris, at the time of making said contract with the defendant,
did not have his permit with him.
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At the time of said Morris' death said logs were being driven
to market, and it was absolutely necessary to save the property
represented by the .said logs, that they should be driven to
market an<l the stumpage and lien claims ther('on be paid ; as
the Jogs, if )eft where they were at the time of said .Morris
death, and exposed to the claims of stumpage owners and
laborers having liens, would have bem1 sacrificed; while, if driven
to market, they were worth substantially all they had cost said
Morris, which was practically what the defendant had advanced
him in money and supplies, and in addition what it would cost
to get said logs to market.
In said condition caused by the death of said Morris, under
such circumstances, it seemed necessary that somebody should
assume the responsibility of doing ,vhat was necPssary to get
said logs to-market, and to sell the same ; and the defendant,
after consultation with the judge of probate in and for Baid county,
and negotiation and agreement with the plaintiff, then the widow
of said Morris, and Charles Morris, son of the said plaintiff nnd
her 1,aid intestate, who was engaged with his father in said operation, went on and did what was necessary to get said logs to
market, becoming responsible to the men engaged in driving
the logs for their pay, and paid all the claims upon said logs.
including the stumpage and the cost and expen~es of getting said
logs to market.
The amount paid hy said defendant after the death of said
Morris, under the said. agreement with the plaintiff and her son,.
amounted to $3G22. H7, being the amount credited hy the plaintiff in her writ again~t the said defendant; and, in addition
thereto, the sum of nine dollars paid to one W. H. Littlefield
for labor on the logs.
The defendant ~mld said logs with the consent of the plaintiff
and her said son, for the sum of $11, 72H. 76, as alleged by said
plaintiff in he1· said writ, and, at the time of said sale, there was
due to defendant the amount advanced by him to snid Isaiah
Morris in his lifPt ime, with six per cent commission thereon,
and the nmount paid by him to free said logs from lien~, and to
get them to market, the sum of $11,911.97, and it was agreed
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between the plaintiff and her said son and the defendant, that the
defendant should be entitled to take in payment of what was
due him the amount received from the logs.
During the summer of 1890 the plaintiff petitioned to be
appointed administratrix upon the estate of her deceased husband,
but the judge of probate within and for said County of Penobscot, stated that he did not regard her as a fit person to
administer upon said estate unless all matters connected with
said lumbering operation and the debt to defendant could be
settled and adjusted and said ]urn he ring operation to be so eliminated and not included in the settlement of the estate.
\'Vhereupon, the defendant and the plaintiff, in the presence
of the jn<lge of probate, she being assisted hy counsel, went
over all the accounts and agreed upon a settlement, and then
on the 6th day of Ai1gu~t, 1890, at an adjournment of the ,July
Term, 1890, of the probate court in and for said county, the
plaintiff ·was appointed administratrix of the estate of Isaiah
Morris, and subsequently, in the presence of the judge of
probate and with his approval, settled with the defendant and
gave him a receipt for tho $11,72G.7G received by him for the
logs, and he gave her a receipt for $11,Hll.97 due him; and all
mattcn; between the said plaintiff, in her said capacity, and the
said defendant were then so settled and adjusted, and defendant
clairns that said settlement is final and conclusive between the
parties and constitutes a full defense to this suit.
But if said settlement is to he disturbed, defendant claims
that in addition to the amounts credited to him by the plaintiff
in her said writ, he should be allowed the amount due him from
the said Morris ut the time of his decease, and the further sum
of nine dollars paid to said Littlefield for labor on said logs, and
that when said claims are allowed there is no balance due to
said plaintiff in this suit.
And the defendant further says that, according to the papers
filed in the probate court by the plaintiff in her said capacity,
the estate of said Isaiah Morris ·was not and is not, as a matter
of fact, insolvent, as she represented that there existed and
charged herself with goods nnd chattels, independently of said
VOL. LXXXVII.
33
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logs sold by the defendant. and rights and credits of the
aggregate value of $1099.97, while all the claims whieh have
been proved against the estate, the time for proving claims
having expired, amount in the aggregate to only $796.97,
leaving the balance of assets in her hands, over and above the
amount of claims proved, of $303 ~- so that all the creditors can
he paid in full, and there is no reason in justice or equity for
disturbing the settlement made between the plaintiff in her said
capacity and the said defendant.
Defendant further says that plaintiff claims that the said Isaiah
:Morris in his lifetime, to-wit on the 23d of September, 1889,
made a gift of and conveyed to her all his real e8tate, and the
records in the registry of deeds for said county show that such
a deed was entered for record on the 27th day of September,
1889; and the plaintiff further claims that her said husbund in
his lifetime gave her the most valuable part of his goods and
chattels·, and defendant says that the plaintiff did not include in
her inventory either said real estate or the goods and chattels
which she claimed to have been given her.
Defendant claims that the said gift of real estate and goods
and chattels cannot be held by the plaintiff us against him, a
creditor, or as against other creditors whose claims existed before
said alleged gifts \Vere made; and tlrnt said real estate should he
applied in payment of the defendant's claims and all pre-existing
indebtedness, and the application of said property, so alleged to
have heen given, to the payment of such debts would leave the
assets of said estate far in excess of the claims of all other
creditors.

A. W. tt>'"eathe1·bee, for plaintiff,
F. A. Wilson, and G. F. Woodard for defendant.
SITTING: EMI<mY, FosTEn, HASKELL, ,;vn1TEHOUS1<J, \VrsWELL,
STROUT, JJ.
PETERS, C. J., did not sit.
VVISWELL, J. This case comes to the law court upon a report
of the writ and the defendant's pleadings, with the stipulation
that if the facts set up in the brief statement would constitute a
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defense, in whole or in pn.rt, the case is to stand for trial ; if not,
judgment is to he rendered for the plaintiff.
These facts appear from the brief statement. Isniah Morris,.
the plaintiff's intestate, died on the 18th of May, 1890. At the
time of his death he was indebted to the defendant in the sum of
$82B4. 72 for supplies, and commissions, furnished him by the
defendant, (luring the preceding fall and winter while said.
intestate wus carrying on a lumbering operation. At the time·
of Morris' death the logs were being driven to market, and in
order to protect and save the property, to get the logs to rnarlrnt
and to prevent the enforcement of lien claims by stumpage·
owners and laborer~, with the consent of the widow, now the·
administratrix, and a son who was engaged with his father in the·
operation, the defendant made further advances to the amount of
$3631. ~}7, which rrnid all claims upon the logs and the expense
of driving the same.
Subsequently, with the consent of the widow and son, before·
her appointment as administratrix, the defendant sold these logs,.
realizing from such sale the sum of $11, 72G. 76. It further
appears from the brief statement that, after her appointment as,
administratrix, the plaintiff and the defendant had a full settlement of all matters between him and the estate, in -the presence·
and with the approval of the judge of probate, and after a ful1
examination of the accounts by the plaintiff aided by her counsel..
At this time there was in the hands of the defendant the sum of
$11,726.76, the proceeds of the sale of the logs, and there ·wasdue him the sum of $11,926.69 for advances, supplies and commissions as above stated. By the terms of this settlement these
two amounts were offset against each other, und each of the
parties gave the other a receipt in full. In other words, the
administratrix paid the defendant's claim, substantially in full,
by the application to that purpose of the proceeds of the logs in
the defendant's hands, which was accepted by the defendant in
full satisfaction of the amount due him.
The plaintiff now seeks to recover hack the amount so paid or
applied, less the advances made by the defendant after the intestate's death.
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It may he a<lmitted that an administrator who, within the
year allowe<l by statute, pays a creditor's claim in full, acting
upon the honest belief that the estate is sol vent, may, upon the
estate proving actually insolvent, recover hack the difference
between the amount so paid and that pro rata share which the
creditor would have been entitled to in common with all other
general creditors. But this right of action is based upon the
equitable doctrine that such creditor has received money, which
in equity nnd in good conscience belongs to the estate, for the
purpose of making a just and equal distribution among all the
general creditors, which is the cardinal principle of the laws
relating to the admini~tration and settlement of decedents'
estates.
The creditor who in good faith has received payment in full of
his claim against an estate should certainly not be placed in n,
worse position by reason of such payment than those whose claims
have not been paid and who have had an opportunity to present
and prove the same before the commissioners. If an administrntor could recover back the full amount paid under the above
circumstHnces, it woul<l leave th.e creditor, whose claim had once
been paid in full, after the expiration of the time allowed to prove
claims, entirely without remedy. This would not be just an<l
equitable, hut quite the reverse and to a very marked degree.
This question arose in Walke1· v. Hill, 17 Muss. 380, in which,
after a full discussion of the principles involved, the court said :
'' The plaintiff will take judgment for the difference between the
amount pail1 by him to the defendant, and the amount that would
have been payable to him on the decree of the judge of probate
for the distribution among the creditors, whose debts were
allowed by the commissioners, with interest on the amount of
their difference." To the same effect is Heard, admx. v . .Drake,
4 Gray, 514.
An administrator cannot recover back the whole amount so
paid but only the amount of the over-payment. The burden is
upon the administrator to show what that difference is. He can
do this by introducing the decree of the judge of probate ordering the dividend to be paid to creditors and especially that to he
paid upon the claim originally of the creditor from whom the
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excess of payment is sought to he recovered. It is incumbent
upon an administrator, at his peril, to have this dividend upon
such creditor's claim determined by decree of the judge of probate. It is a matter exclusively within the original jurisdiction
of the probate court and cannot he determined in a common bw
court.
This is no great hardship upon an admini~trator who seeks to
be relieved from his own mistake. He may prove any claim so
paid in his own name, being subrogated to the rights of thPcreditor whose claim has been fully paid.
This course was adopted by the administrators in the two
Massachusetts cases above cited, and either this, or some other
course, must he pursued which ·will rcsnlt in a decree of the
probate court of the amount of the dividend on the claim that
has been paid.
It is not the representation of insolvency which entitles an
administrator to disturb a previously rnnde settlement, and to
recover any portion of the amount paid, hut actual insolvency as
shown after the commissioners have passed upon the claims
presented, the acceptance of such report by the probate court,
the settlement of the administrator's account sho,.,ving the amount
in his hands available for the payment of deht8, an<l the dceree
ordering the payment of a dividend.
The defendant sets up in his brief statement that the estate is
not actually insolvent, that the account of the administratrix
shows that she charges herself ·with the sum of $lmlD.97, and
that all of the claims allowed aggregate only $7~)6. 97. If the
estate is not actua1ly in sol vent the plaintiff is not entitled to
recover anything. It is further claimed in defense that the
clefendant'8 original claim has not been passed upon by the commbsioners and that the time for presenting the same ha8 expired. We have al ready seen that unless this has been clone the
action cannot he maintained.
vYhat has already been said applies to the further contention
of the defendant, set up in his brief statement, that the intestate~
in his lifetime, made a conveyance and transfer of real and
personal property to his wife, the present administratrix, which
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was without consideration and voi<l both as to then existing and
subsequent creditors. This may be a pertinent inquiry upon the
question of the amount of the estate in an administrator's hands,
available for the paynwnt of debts. But it is only after all such
matters have been fully and finally adjudicated, and the amount
of dividend that the creditor would be entitled to accurately
ascertained, that such an action as this can be maintained.
In accordance with the term~ of the report,
The action i::; to stand fo1' l'rial.

CLARENCE

M.

KNOWLTON,

in review,

V8.

,foSEPH ~:. DOHERTY.

Waldo.
Intvx. Liquors. Sale.

Opinion May 7, 1895.

Interstate Cornrnerce. Constitutional Law. R. S., c. 27,
Act of Congress, August 8, 1890.
Where intoxicating liquors are bought in another State, with the intention of
seliing them in this State in violation of law, the vendor cannot maintain an
action to recover the purchase price in any of the courts of this State, by
reason of' R. S., c. 27, § 56. And it is immaterial whether or not such
vendor knew of the illegal intention upon the part of the purchaser or in any
way participated in the same.
1
The statute is not in violation of' that clause of the :Federal Constitution,
which gives Congress the po\ver to regulate commerce between the states;
and was not, prior to the act of' Congress, approved August 8, 1890, making
interstate commerce relating to intoxicating liquors subject to the police
powers of' the several states.
If liquors were bought in another State, prior to the act of August 8, 1890,
with intent to sell them in this State in the original packages, it would not,
at that time, have been any violation of' the law. But the court finds that
the purchaser or these liquors, bought before August 8, 1890, did not
intend to sell them in the original packages, but did intend to sell them at
retail and in violation of law .
.i."J!Ieservey v. Gray, 55 Maine, 540, affirmed.
McGlinchy v. Winchell, 63 Maine, 31, affirmed.
§ 56.

ON

REPORT.
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The original action, in which the plaintiff in review was
defendant, was assumpsit on account annexed to recover the
price of intoxicating liquors, and in which action judgment by
default had been rendered and a review granted on petition of
the plaintiff here.
The case appears in the opinion.

W. P. Thompson, for plaintiff.
R. W. Ro,qers, for defendant.
The sale was a Massachusetts contract, made in Boston and
completed by delivery to a common carrier. Delivery to u common carrier, when goods are to be forwarded to a buyer at a
distance, is a delivery to the buyer. Banclwr v. Caley, 38
Maine, 556,557; Torrey v. Oorli:.;s, 33 Maine, 333: Pm·tsrnouth
Brewing On. v. S,nith, 155 Mass. 100; Smith v. Edwards,
156 Mass. 221; Dame v. Flint, 64 Vt. 533; 0nm. v. Hess, 148
Pa. State, 98 ; Bacharach v. Chester Frei'.ght Line, 133 Pa.
State, 414; Farmm'I' Phosphate Oo. v. Gill, 69 Md. 537 ; In 1·e
.1.lfur-ray, 3 B. R. 187. The contract having been made in Massachusetts, its validity is to be determined by the laws of that
state, and if legal there, may be enforced here, notwithstanding
our statutes. Cases, supra.
The contract is valid by the comrnon law of Maine, which, in
the absence of evidence, is presumed to be the law of Massachusetts. Carpenter v. G. T. Ry. Co. 72 Maine, 388. Contract is
protected by § 10, Art. 1, of the Constitution of the U. S. prohibiting the Rtates from passing laws impairing the obligation of
contract::,. It is not necessary to inquire what would be the effect
of this constitutional inhibition upon contracts made in Ma8sachusetts since the vVilson Bill, so-called, went into effect. Thi~
contract was made before that, and the statutes of this state
certainly can not have a retroactive effect. For a like reason the
transaction is protected by the interstate commerce laws of the
United States in force priol'to the enactment of the Wilson Bill.
At the time the liquors were delivered to the carrier in Boston.
August 6th, 1890, the statutes of this State prohibiting the sale
of intoxicating liquors and denying the right to maintain an
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action for the price of intoxicating liq nors sold, so far as they
related to liquors imported into this State from another and sold
by the importer in the original packages, were unconstitutional
and inoperative. Leisy v. IIarcUn, 135 U.S. 100; State v. Bums,
82 Maine, 558, 5G8; Jl,fcLau,qltlin v. City of South Bend, 126
Ind. 4 71. And the price of liquors so imported and sold by the
importer could he recovered. Leisy v. Eiardin, supm ; Wc1sserboeh1· v. Boul?.:a, 84 Maine, 1G5; Cm·sta?>rs v. 0 'Donnell, 154
Mass. 357; Durkee v. Moses (N. H.), 23 Atl. Repr. 7H3; Yearteau v. Bacon's E:-;tote, G5 Vt. 51G.
S1TTIXG: PETERS,
WELL' STROUT'

C. J., EMERY,

FosT:i;:m, \V1nTEHous1~, Wrs-

J J.

vV1swELL, J.
This case conies to the law court upon report,
the court to render such judgment as the legal rights of the
parties may require. The plaintiff in the original action recovered judgment upon default for $382.:-37 debt and costs. The
action was upon an account annexed amounting to $330.38, for
intoxicating liquors sold by the original plaintiff to the defendant, and three dollart:1 for packing.
The plaintiff in review relies upon R. S., c. 27, § 56, which, so
far as it is material, is as follows: ~~ No action shall be maintained
upon any claim or demand, promi8sory note, or other security
contracted or given for intoxicating liquors sold in violation of
this chapter, or for any such liquors purchased out of the State
with intention to sell the same or any part thereof in violation
thereof."
In answer to which the defendant in revimv says that the sale
of intoxicating liquors was not made in this State, and that
consequently the statute does not apply. It may be conceded
that the sale was made in Massachusetts. An agent of the vendor
took the purchaser's order in Belfast, but there was no payment,
no memorandum in ,\Titing, and the order was filled in Boston,
where the liquors were separated from the general stock, packed,
marked and delivered to a steamboat company, in accordance
with the purchaser's instructions, directed to him.
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vVe find from the evidence that the liquors were bought with
an intention upon the part of the purchaser to sell them in this
State in violation of law; and that the vendor, through his agent,
had actual knowledge of such intention, hut that he had no participation in the same, and did nothing, beyond the mere sale,
to assist or facilitate the illegal act. The question then is presented, whether under the statutes in this State, a vendor who
makes a sale of intoxicating liquors in another state, where such
sale is not prohibited, under the circumstances above stated, can
recover the purchase price therefor in the courts of our State.
It iti a general principle of law that the validity of a contract
must he tested hy the law of the place where the sale is made.
Were it not for the statute, which expressly forbids the maintenance of such an action, the price could be recovered, such a
sale not being invalid, even if the vendor knew that the purchaser
intended to put the things sold to an illegal use, unless he participated in that intention, or in ::-;ome way, beyond the mere
sale, did something to assist or facilitate the violation oflaw, or
at least, in the language of some of the cases, made the sale with
the knowledge that the thing sold was to be resold by the purchaser in another state contrary to its laws, and with a view to
such resale. Webstm· v. 11funge1·, 8 Gray, 584; Graves v.
Johnson, 15G Mass. 211.
The dh,tinction between selling a thing with the mere knowledge that it is to be resold in violation of law, and in any way
aiding in such illegal act is sound and well recognized. Upon
this principle were decided the caRes in this State relied upon by
the counsel for the defendant in review. Torrey v. Codiss, 33
Maine, 333, and Banclwr v. Cilley, 38 Maine, 5.53. But when
TmTey v. Corliss, was decided, there \Yas no such statute as is
now in force. The act of June 2, 1851, which was somewhat
similar to our present statute, was passed while that action was
pending, and the court expressly held that it did not apply; and
Banchor v. Caley, was decided under the statute of 184G,
which did not refer at all to sales made in other states. Some
remarks made in the recent case of Wasserboehr v. Boulim·, 84
Maine, 165, are also relied upon, but that case ·was decided upon
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the ground that the sale was made in 1\faine and therefore
illeg-a].
This very question was decided in 1.lfe8ervey v. Gray, 5 5
Maine, 540, in which Mr. Justice WALTON says: '' It will be
noticecl that our present statute makes the fact that the liquors
were pm·chased with intention of selling them in violation of
law, and not the seller's knowledge of the fact, the criterion hy
which to determine vvhether the contract will support an action
in this State or not . . . . If, therefore, the sale was made in New
York, and the plaintiffs had no knowledge of the illegal purpose
of the defendant to sell the liquors in this State in violation of
law, yet. inasmuch as the evidence satisfies us, as a matter of
fact, that they were intended for such il1egal sale, the plaintiffs
cannot recover for them."
In McGUnchy v. Wi'nc!tell, G3 Maine, 31, it is decided that
it matters not that the liquors are purchased out of the State ;
if purchaRed with intent to se11 the same in violation of law
within the State, an action for the price cannot be maintained.
These cases are decisive of the question at issue. There is no
question of their correctness. The statute is explicit, and it is
one which it was entirely competent for the legislature to enact.
The further contention is made that this statute is unconstitutional, or was prior to the act of Congress, approved August
8th, 1890, making interstate commerce relating to intoxicating
liquors subject to the police powers of the several states,
because in violation of that clause of the Federal Constitution
which gives Congress the power to regulate commerce between
the state~. The case of Leisy v. Hardin, 135 U. S. 100, is
relied upon in support of this proposition. vVe think that
there is no principle decided in that case which has any bearing
upon the question under consideration. If the purchaser had
bought the liquors with the intention of selling them in this
State in the original packages, it would not, at that time, have
been an intention to violate the law. Lei8y v. Ilardhi, supm:
State v. Burn8, 82 Maine, 558, and consequently not within
the terms of the statute ; hut in this case, as we have before
said, we find that the liquors were bought with the intention of
reselling them in this State in violation of law.
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In accordance with the terms of the report, therefore, the
entry should be,
Judgment for the plaintiff in review for the arnount of the
forme1·, judgment for debts and co.<;ts, with interest
the1·eon fmm the time of rendition of said judgment.
Costs in the review will follow.

DOROTHEA MATHIAS,

Cumberland.

Executrix, vs.

WI<JNDALL KrnscH.

Opinion May 10, 1895.

Promiss01 y Note. Oonsidemtion. Accommodation Paper. Inrlorsement.
A made a loan to B, taking a note for the amount loaned, secured by a chattel
mortgage upon B's stock of goods, and, as additional security, a note of the
defendant for $500, payable to B and by him indorsed. As between the
defendant, the maker of the note, and the payee there was no consideration;
it was given for the accommodation of the payee, but it was indorsed by the
payee and delivered to A before its maturity, and as collateral security for a
debt created contemporaneously with such indorsement and delivery.
At the maturity of this note it was renewed by another of like tenor, given by
the defendant, payable to B, and was taken by A in place of the first note•
Again, upon the maturity of the second note, a third, the one in suit, was
given under like circumstances. Both of the last two notes were delivered
to A and each was taken by A in the place of the preceding one, but neither
of these two was indorsed by the payee, and there was no consideration for
either as between the maker and the payee.
This suit is brought by the executrix of the payee upon the last of the three
notes, for the benefit of A, the owner and holcler thereof. Held: That under
these circumstances the defendant cannot set up the want of consideration :
That the rights of the parties were established by the first note which the
plaintiff in interest took, at the time of the creation of the indebtedness
from B to her; the subsequent notes we·re mere renewals, extensions of credit:
That the note first given, being valid and enforceable by the person for whose
benefit this action was brought, the surrender of that note was a good
consideration for the second; and that this is equally true as to the substitution of the note in snit for the second.

ON EXCEPTIONS.
This was an action brought by the holder of an unin<lorsed note
in the name of the executrix of the payee. It was tried before
the Superior Court, Cumberland county, without a jury and
judgment was rendered in favor of the defendant. The plaintiff
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then took exceptions to the rulings in that court, which are
stated in the opinion.

L. B. Dennett, for plaintiff.
When commercial paper is transferred as collateral security
for a presently created debt, there is a sufficient consideration
to validate the transaetion and shut off the equities of the maker.
·while, of course, the debt itself is not the consideration (for if it
were the transaction would he tantamount to a mere purchase
of'the paper) yet it is presumed that the debt would not have
been created, or the loan made, except for the security. L. L.
Smith, N ego. Paper (Phila.), p. 7, citing: Munn v. McDonald,
10 W. 270; 1Wille1' v. Polloclc, 99 Pa. 206; R.R. Co. v. NaCl
Bank, 102 U. S. 14; Chicopee Bank v. Chapin, 8 Met. 40;
(1-riswold v. Davis, 31 Vt. 390; Roseborough v. Me.-1sick, G
Ohio St. 448; Lo,qan v. Smitlz, 62 Mo. 455; Barile v. 1 1urnley,
fil Texas 3G5; TVinship v. Tlze Bank, 42 Ark. 22; Tucker v.
Bank, 58 N. H. 83.
In the everyday transaction of discounting notes, it is not
unusual to ask for other notes as security for the ones discounted; and from the very demand for collaterals, it is manifest
that the principal notes would not be discounted without them.
The discount is made on the faith and credit of the collateral us
well as the principal notes.
The bank parts with its money or property upon the faith of
both, and not upon the faith of one of them. If it is the holder
for value of the principal security, so it is of the collnteral. The
two, in regard to the element of consideration, are inseparable.
Smith, stpra, and cites JJ;Iiller v. Pollock, 99 Pa. 202; Bank v.
Vanderhorst, 32 N. Y. 557.
It is very wel1 established that the maker of an accommodation note cannot set up the want of consideration as a defense
against it in the hands of third persons, though it be there as
collateral security merely. Smith, sup1·a, page 31st and he cites:
Lm·d v. Ocean Bank, 20 Pa. 386; Appleton v. Donaldson, 3 Id.
381; 1.lfoore v. Baird, 30 Id. 138; 1.Waitland v. Bank, 40 Md.
540; Tucker v. Jenks, 5 Allen, 330; Orant v . .Ellicott, 7
"\Vend. 227; Banks v. Pen.field, G9 N. Y. 502; Tucker v.
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Counsel also cited: Srnz'.tli v. Bibber, 82

525
"

C. F. Libby, for defendant.
Counsel cited: Haskell v. Mitchell, .53 Maine, 468, and
cases; Allum, v. Pen·y, 68 Maine, p. 234; Cent. Trut:;t Co. v.
Bank, 101 U. S. 68.
SITTING: PETERS, C. J., WALTON, EMERY, HASKELL, WHITE. HOUSE, WISWELL, JJ.
WISWELL, J. In November, 1892, one Emma Shine loaned
to Solomon Mathias three thousand dollars, taking from him a
note for that amount, secured by a chattel mortgage upon a
stock of goods, and, as further security, the promissory note of
the defendant for five hundred dollars, payable to Mathias and
by him indorsed.
As between the defendant, the maker of this note, and Mathias, the payee, there was no consideration, it ·was given for the
accommodation of Mathias, but it was indorsed by the payee
and delivered to Mrs. Shine before its maturity, and as collateral
security for a debt created contemporaneously with such indorsement and de livery.
At the maturity of this note it was renewed by another of
like tenor, given by the defendant, payable to Mathias and
taken by Mrs. Shine in the place of the first note. Again, upon
the maturity of the ::,econd note, a third, the one in suit, wa::,
given under like circumstances. Both of the last two notes
were delivered to Mrs. Shine, and each ·was taken by her in the
place of the preceding one, but neither of these two was indorsed
by Mathias, and there was no consideration for either as between
the maker and the payee.
The plaintiff, as executrix of the payee, brings this snit upon
the l:u,t of the three notes for the benefit of Emma Shine, the
owner and holder thereof.
The only question presented by the exceptions is whether,
under these circumstances, the defendant can avail himself of
the fact that the note was wholly without consideration, as
between the maker and the payee, and was given for the accom-
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modation of the latter. The judge who tried the case without
the intervention of the jury, ruled as a matter of law, 1~thut the
note in suit not being indorsed by Mathias, and being without
consideration, the defendant can set it up in defense of this
suit."
The defendant's counsel relies upon the well-settled prineiple
that the nssignment and delivery of a negotiable promissory
note before maturity, without the indorsement of the payee,
gives to the assignee only the rights of the payee. Haskell v.
~Mitchell, 53 Maine, 468; Allum v. Pen·y, 68 Maine, 232.
This contention would unquestionably be correct if it were
not for the transactions between the parties, previous to the
giving of the note in suit. But we think that the rights of the
parties were establi:-,hed by the first note, which the plaintiff in
interest took at the time of the creation of the indebtedness
from Mathias to her. The subsequent notes were mere renewals, extensions of credit. Before she surrendered the first note,
she held a valid obligation of the defendant which she might
have enforced at :my time after maturity. Each of the subsequent notes ·was given by the defendant and taken by the
plaintiff in interest for the purpose of replacing the prior note.
• It was merely a substitution of a new note for one that had
matured. As between the defendant and the person for whose
benefit the action is brought, there was n good nnd sufficient
consideration for the last two notes. The note first given being
valid and enforceable in her hands, the surrender of that note
was a good consideration for the second, and this is equally
true as to the substitution of the note in suit for the i,econd.
Dockray v. Dunn, 37 Maine, 442; Dunn v. Weston, 71
Maine, 270.
We think, therefore, that the ruling excepted to was incorrect, and that it was not competent for the defendant to show
that as between him and the payee, there was no consideration.
Exceptions sustained.
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M.

KAHERL

Knox.

vs.
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INHABITANTS OF ROCKPORT.

Opinion May 10, 1895.

Way. Defect,-clescription of. R. S., c. 18, § 80.
A notice which sufficiently and definitely describes the location of an alleged
defect, but does not describe the location of the defect that caused the injury,
is not in compliance with the statute, R. S., c. 18, § 80.
The written notice in this case specified the location of the defect, in effect,
as follows, "in the sidewalk ofthe highway known as Commercial street, at
the termination of the planking on that evening, nearly abreast the steam
grist-mill and lumber factory." At the time of the accident the town was
rebuilding the sidewalk along Commercial street and had completed it to a
point two hundred and ten feet beyond the mill mentioned in the plaintiff's
notice. For a portion of the way the sidewalk consisted of wood plank,
which terminated at a driveway nearly abreast the mill, and for the
remaining distance it consisted of a concrete of limestone chips and gravel.
The defect which caused the injury was not ''nearly abreast the mill," but
two hundred and ten feet distant therefrom; it was not at the termination
of the planking but about two hundred feet from the encl of the planking.
The location of the defect might have been accurately specified by reference
to a dwelling-house in its immediate proximity.
ON REPORT.

The case is stated in the opinion.

J. H. · and C. 0. Jlfontgomery, for plaintiff.
Substantial certainty in the notice is all that is required.
Sufficient if not misleading. Spelbnan v. Chicopee, 131 Mass.
443; fVelch v. Gardne1·, 133 Mass. 52B; Chapman v. Noblebom, 76 Maine, 427 ; Blackington v. Rockland, G6 Maine, 334.
C. E. and A. S. Little.field for defendants.
SITTING: PETERS,
HOUSE, vVrSWELL,

C. J.,

v\TALTON, EMERY, HASKELL, "\VHITE-

JJ.

WISWELL, J. The only question is, whether in an action against
a town to recover for injuries cauf-ed by an alleged defect in the
8idewalk of a street, the notice required by ~tatute to be given
within fourteen days after the accident, sufficiently specifies the
location of the alleged defect.
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The statute, R. S., c. 18, § 80, requires the person injured
to give written notice, '' setting forth his claim for damages and
specifying the nature of his injuries and the nature and ]ocation
of the defect which caused such injury ..,
The written notice, in this case, describes the location as '' a
defect and want of repair in the sidewalk of a highway known
as Commercial street at a point in said highway nearly abreast
the Steam Grist-Mill and Lumber Factory." Further on in the
same notice the nature and location of the defect are described
as follows: '' The defect and want of repair through which said
injuries were occasioned, consisted of deep depression of the
sidewalk at the termination of the the planking on that evening.''
Fairly interpreted, the whole notice, in regard to the location
of the defect, would read, "in the sidewalk of the highway known
as Commercial street, at the termination of the planking on that
evening, nearly abreust the Steam Grist-Mill and Lumber
Factory."
At the time of the accident, the town was rebuilding the
sidewalk along Commercial street arnl had completed it to a
point two hundred and ten foet beyond the mill mentioned in
the plaintiff's notice. For a portion of the way the sidewalk
consisted of wood plank, which terminated at a driveway nearly
abreast the mill, and for the remaining distance it consisted of a
concrete of limestone chips and gravel. The defect which
caused the injury was a hole at the end of the concrete walk and
two hundred and ten feet distant from the mill referred to iq the
plaintiff's notice.
The question here is not whether a notice in general terms is
sufficient to lead the municipal officers, ,~ acting reasonably, into
such inquiry and investigation as would result in their acquiring
a full knowledge of the facts of the case," as in Blackington v.
Rockland, ()l) Maine, 332. The notice in this case is precise
and definite ; it describes the location as ~, at the end of the
planking, nearly abl'east the mill." ,vhile the defect which
caused the injury was at an entirely different place, it was not
nearly abreast the mill but two hundred and ten feet distant
therefrom, and it was not at the end of the planking but about
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two hundred feet, as shown by the plan, from the termination
of the planking. This word ~'planking" mut-1t be taken in its
common and ordinary menning, '' planks collectively,",~ a series
of planks in place," and not in the unusual and extraordinary
sense claimed by plaintiff's counsel.
The object of this statute requirement as to the subsequent
notice is apparent. It is, that the municipal officers may he
speedily informed of the nature and extent of a person's injuries,
who claims to have sustained them by reason of a defective
way; and that they may have an opportunity to examine into
the facts, especially the alleged defective condition of the way,
before changes have occurred, with a view, either of procuring
testimony to contest the claim, or to settle it, if, after investigation, they deem such a course advisable. Blackington v.
Rockland, supra. The municipal officers in this case, in making
an investigation of the facts, bused upon the information contained in the notice, ·would naturally have gone to the precise spot
referred to in the notice. That place was at .the end of the
planking on the evening of the accident, nearly abreast the
mill. There was nothing in the notice to call their attention to
another place two hundred feet distant from the one referred
to, and which might have been accurately described hy reference
to a dwelling-house upon the street, and only a few feet from
the defect which is claimed to have caused the injury.
The notice sufficiently and definitely describes the location of
an alleged defect; it does not describe the location of the defect
which caused the injury. In accordance with the terms of the
report the entry will be,
Plaintiff nonsuit.
VOL. LXXXVII.
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PENLEY V. BESSEY.

FERDINAND PENLEY

Androscoggin.

vs.

CHARLES

F.

BESSEY.

Opinion May 10, 1895.

Sales. Delivery. Passing ()j title.
In the sale of chattels, the property passes at once on the sale, if such is the
int~nt, although the seller is afterwards to make delivery of the goods.
Such intent may be expressly declared, or may be inferred from the circum8tances. In the absence of an express agreement, the intent that title should
pass at the time of the contract, although the seller is to subsequently
deliver, is inferred where payment in full is made.
The plaintiff bought of the defendant a yoke of oxen, the price was agreed
upon and fully paicl in money; the plaintiff had no previous acquaintance
with the defendant and had no knowledge as to his pecuniary responsibility.
The oxen were left with the defendant to be driven by him, the next day but
one thereafter, to a designated place and there to be delivered to the plaintiff.
Before the time agreed upon for delivery, without any fault of the defendant,
one of the oxen was cast in the stall and died. There was no express
agreement as to when the title should pass. The plaintiff sued to recover
hack the purchase price and the jury found for him. Ou a motion for a new
trial, it is cunsi<lerecl by the court, under the circumstances of the case, that the
fact of the payment of the full purchase price should haYe very great and
almost controlling influence in determining the intention of the parties, and
that a new trial should be ordered.

ON

:MOTION.

Thi:-:1 was an action of assurnps1t to recover the purchase price
of n pair of oxen :-.old by the defendant to the plaintiff, and ,vhich
the plaintiff claimed were not delivered in accordance with the
tel'm~ of the sale. The verdict was for the plaintiff.
The case nppear:-i in the opinion.

_N. and J. A. 1'Ylm·n'.ll, for plaintiff.
Counsel argued that the sale being conditional, the title had
not p:tssed, and cited: Stolle v. Peacock, 35 Maine, 388 ; Ballantyne v. Appleloll, 82 Maine, 5n; Fuller v. Bean, 34 N.
H. 29D, 301; Benj. Sales, Bennett's Ed. 4th Am. p. 312. and
cases. Question of intent for the jury. Riddle v. Vanntm., 20
Pick. 283 ;George v. Stubbs, 2GMaine, 250 ;J.lforblev. Moore, 102
~lass. 443 ; 1.lferchant8' ~f{ational Bank v. Bangs, 102 Mass.
2n; Kel..,ea v. Haines, 41 N. H. 253; Fuller v. Bean, 34 N.

Me.]

PENLEY V. BESSEY,

531

H. 290; Dyer v. Libby, 61 Maine, 4.5; Bank v. Bangs, 102
Mass. 291, 296; Wigton v. Bowley, 130 Mass. 254; Bethel
Steam ..1._3/Iill Go. v. Brown, 57 Maine, 9; Lewiston v. Harrison,.
69 Maine, 504, 509; Sideruparlm· v. Sidensparker, .52 Maine,.
481,490; Hewey v. Nourse, 54 Maine, 2.56, 259; Houdlette v.
Tallman, 14 Maine, 400, 403; Weld v. Came, 98 Mass. 152:
Foster v. Ropes, 111 Mass. 10; Ifoiglzt v. Mann, 118 Mass. 143.

F. L. Noble and R. W. Crockett, for defendant.
SITTING: PETERS, C. J., EMERY, HASKELL, VVHITEHOCTSJ<J,
vVIswELL, JJ.
WISWELL, J. The plaintiff's agent, acting for his principal,
bought of the defendant a pair of oxen. The oxen were examined by the agent at the defendant's farm, the price agreed upon
and fully paid in money. They were left in the defendant's
possession, the plaintiff claiming that, by the terms of the contract,.
they were to be driven by the defendant, on the next day hut
one after, to a designated place there to be delivered to the·
purchaser.
Before the time of such delivery, and without the fault of the·
defendant, one of the oxen was cast in a stall and died. This
action was brought to recover back the purchase price, paid as,
above. The plaintiff's contention at the trial was that the contract of sale was made with the defendant's wife at the time the·
money was paid, that the agent first offered a smaller sum, then:
proposed to divide the difference, and finally accepted the offer
made by the wife to sell for one hundred and twenty dollar:;,, hut
upon the condition that the oxen were to be driven to another
place and there delivered. We quote from the agent's testimony: ~r I stepped to the sleigh and then went hack again and
knocked at the door, and she came to the door, and I told her I
would take them at one hundred and twenty dollars, if she would
have them driven to Parkhurst Corner next Saturday noon. She
said she would take that and stepped back into the house."
The defendant claimed that the terms of the contract of sale
had been previously agreed upon between him and the plaintiff's
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agent, that the wife only received the money in his absence, and
neither had, nor attempted to exercise, the authority of incorporating into the contract any agreement to deliver the property
sold at another place.
vVhether, if the contract was begun and completed with the
wife, she agreed that the oxen should be driven to another place
and there delivered, as claimed by the plaintiff, or not, there is
much doubt; but we should not feel authorized to set the verdict
aside upon this question, as the evidence .was so very conflicting
that a jury would be authorized to find either way. But for
another reason, we think that this motion should be granted.
Assuming, as the jury has found, that the plaintiff's version
of the transaction is correct, we are forced to the conclusion that
it must have been the intention of the parties·, so far as they
gave the matter any thought, that the property passed upon the
payment of the full purchase price. '\\.,.e can conceive of no
reason why this should not have been so. If the agent had
simply wanted to hind the bargain he would have paid some small
sum in earnest, or would have made a memorandum in writing.
\\-Then he fully paid the agreed purchase price to a person with
whom he had no previous acquaintance, or as to whose pecuniary responsibility he had no knowledge, he must have intended
and supposed that the money then belonged to the vendor and
that the oxen became the property of his principal. It would
have been very different if the contract had provided for the
payment upon the subsequent delivery of the oxen.
.
This is al ways a question of intention; it is undoubtedly true,
as stated in Benjamin on Sales, Vol. 1, § 325, that: '' The effect
of an agreement in the contract of sale, that the seller shall
deliver the property sold at some particular place, is sometimeR
to postpone the vesting of title in the buyer until such delivery
is made," and that if payment is not to he made until such subsequent delivery, the title will not ordinarily pass until such
delivery. But the property passes at once on the sale, if such
is the intent, though the seller is afterwards to make a delivery
of the goods. Idem., § 329. '' Such intent may be expressly
declared, or may be inferred from the circumstances . . . . In the
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absence of an express agreement, the intent that title shall pass
at once by the contract, although the seller is to deliver, is inferred where the buyer is to give notice of time or place of
delivery, wlie1·e payment in full,;.,; 1nade, where the buyer employs the seller to remove the property, or where there i:5 other
evidence that the continued possession of the seller i1::- merely for
the convenience of the buyer, or that the removal of the goods
is made by the seller as agent for the buyer." Benjamin on
Sales, Vol. 1, § 330.
We think that the foregoing is a correct statement of the rule.
In Bethel Steam .1J1Bl Co. v. Brnwn, 57 Maine, 2, the plaintiffs
made a contract for the purchase of a large quantity of spruce
logs, the logs were to be marked with the plaintiff's murk and
were to be driven by the vendor many milPs down the Androscoggin River and there delivered. It was held that a survey of
the Jogs on the landing place nnd the putting thereon of the
vendee's mark constituted n sufficient delivery even as against
subsequent purchasers, although, by the terms of the contract of
sale, the vendor was bout1d to deliver the logs at a specified place
many miles below the landing. And in Dyer v. Libby. 61
Maine, 45, it was decided that if by the contract goods sold are
to be hauled by the vendor to a place specified, it <loes not necessarily follow that the title thereto does not pass till they reach
the place designated.
In our opinion, the foct of the full payment of the purchase
price should have very great, and under the circumstances of
thi8 case, n]rnost contro1ling influence in determining the question
of intention.
It is true that this is a question of fact in any case and one for
the jury to pass upon. As no exceptions are presented, it must
he presumed that the instructions to the jury were sufficient and
proper; hut the circum8tance::,;; point so strongly to an intention
upon the part of the parties that the property should pass, we
believe that the jury must have misunderstood the instructions
or erred from some other cause.
1lfotion granted. Vetdict set asl'.de.
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BEAUDETTE V. GAGNE.

VICTOR BEAUDETTE

Androscoggin.
Seduction.

Evidence.

vs.

NARCISSE GAGNE.

Opiuion May 10, 18!1,5.
O.ffers of Compromise.

Loss of Service.

In the trial of an action on the case by a father for the seduction of his
daughter, where the plea was the general issue and the seduction was
denied, evidence was properly admitted, tending to show that about three
months after the date of the alleged seduction, the defendant accompanied
the daughter to a city other than that in which they lived, where an abortion
was performed upon her, and that upon her return home she at once became
sick and so continued for some three weeks.
In an action of this nature, for the seduction of a minor daughter, the relation
of master and servant between her and her father is presumed to exist; and
no acts of service need be proved, unless he has di\·esied himself of the right
to control her person or to require her services.
When the daughter is of age, it must appear that she resided in her father's
family and performecl some acts of service, however slight. It is not
necessary that the services of' an adult daughter should be such as the father
can command. It is sufficient if, by mutual assent, the relation of master
and servant did in fact exist.
The law very wisely excludes testimony of mere offers of compromise. But,
if during the negotiations, either party makes an admission ofa fact material
to the issue, because i.t is a fact, such admission, both upon principle and
authority, may be offered in evidence the same if' made elsewhere and under
different circumstances.
If, when testimony is offered, it appears to be clearly admissible, but subsequently it is ascertained that the testimony was inadmissible, because of
reasons not known or not stated at the time it was offered, counsel should
ask to have it stricken out and for appropriate instructions, and having
failed to do this, he cannot later take exception to its admission
E1nery v. Guwen, 4 Greenl. 33, affirmed.
Cule v. Cule, 33 Maine, 542, affirmed.

ON EXCEPTIONS.
Thi8 was an action brought to recover damages for the seduction of the plaintiff's daughter. Plea, general issue. The jury
returned a verdict of one thousand dollars for the plaintiff.
The defendant took exeeptions to the admission of testirnony,
and the refusal of the presiding justice to give requested instructions, as appears in the opinion.

lV. I-I. Judkins, W. H. Newell and W. B. Skelton, for
plaintiff.
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Distinct facts made by pnrties in negotiations for a compromise
are admissible: Cole v. Cole, 33 Maine. 542; Sanbo1'n v. Neilson, 4 N. H. 501; Hamblett v. Harnblett, 6 N. H. 333; Ea.;.;tman
v. Amoskea,q Co. 44N. H. 143; Han·ington v. Lincoln, 4 Gray,
563; Ger1·ish v. Sweetsir, 4Pick. 374; Akers v.Demonrl, 103
Mass. 318; Durgin v. Somers, 117 Mass. f>f>, and cases eited;
Enrte1·sun v. Boynton, 11 Gray, 395; Dickinson v. Dickinson,
9 Met. 471; Abbott v. And1·ew.~, 130 Mass. 145; Harifo1'd Btidge
Co. v. Granger, 4 Conn. 142; .Puller v. I-Iampton, 5 Conn. 41G;
T1'avis v. Barger, 24 Barb. Gl4; Evans v. Smith, 17 Am.
Dec. 74; Jl!fanislee _1_Vational Bank v. Seymour, 7 \!Vest. Rep.
178 (Mi<·h.). Webber v. Dunn, 71 Maine, 331, when cnrefully examined, ·will not be found to conflid with the above
authorities.
The fact disclosed hy the testimony of the juryman has some
tendency to destroy the pre~mmption of innocency which the
law, at the start, throws around the defendant. Therefore it is
admissible. Taylo1·v. Gilnian, GON. H. 50H; Egan v. Bowker,
5 Allen, 44~l; Hustin,qs v. Stetson, 130 Mass. 76; J.l!forgan v.
Frees, 15 Barb. 352 and cases citPd.
Refusal of the court to instruct the jury that'' unless tho services
rendered by the daughter were such a:-, the plaintiff could command and were not voluntary on her part the plaintiff could not
recover :1' Emery v. Gowen, 4 Maine, 33; 1l!fe1·cer v. Walmsley, 9 Am. Dec. 486; Vassel v. Oole, 47 Am. Dec. 13G;
David8on v. Abbott, 52 Vt. 570; Bartley v. Rfrhtrnyer, 53 Am.
Dec. 338; Herring v. Je.r.;tic, 2 Houst. (Del. ) flG; _lJfartin v.
Payne, 9 Johns. (N. Y.) 388.

F. L. Noble and R. TV. Crockett, for defendant.
In an action for seduction the plaintiff cannot prove, in aggravation of damages, that the defendant had procured an act of
abortion on the daughter. The action cannot be based upon the
commission of the seduction alone, no matter how wrongfully
done, but must be based upon the loss of service of the daughter.
Addison on Torts Vol. II, 513; Inapper v. Bronnner, 26
Wis. 372.
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There was no testimony in this case of uny acts of criminal
intercourse between the defendant and the plaintiff's daughter in
April, 18H2, or prior thereto. Thi::, testimony wns evidently
introduced by the plaintiff to aggravate the damages and not for
the purpose of proving the acts alleged in the plaintiff's writ,
and was therefore irrelevant and inadmissible.
Offer of compromise: An admission of a fact not made simply
because it is a fact, but expressly or clearly for the sake of and
as a part of an attempted compromise, is not competent evidence
in a suhsequent action against the party making it. Gates v.
Kellogg, 9 Ind. 506; IIarrin,qton v. Lhwoln, 4 Gray, 563 ;
Louisville, etc. R. R. v. }Vrigltt, 7 Am. St. Rep. 432, at 442.
Conversation while engaged in the endeavor to settle difficulties is privileged and not to be used against either party, unless
one of the parties admits a fact because it is a fact. .Hart
Bridge Go. v. Granger, 4 Conn. 142; Stmng v. Ste-'!)art, 9 Heisk.
137; Rideout v. Newton, 17 N. H. 71; Wis. St. Bank v.
Dutson, 11 '\i\Tis. 371; 39 Mich. 274; 64 Ind. 545. Testimony
of juror collateral and related to a different ca8e. 1 Greenl.
Ev.§ 52; Hubbard v. R.R. Go. 39 Maine, 506; Branch v.
Libbey, 78 Maine,321; Parker v. PoJ"tlandPub. Go. 69Maine,
175.
If the daughter is of age, some act of service is necessary on
the part of the daughter to enable the father to maintain the
action ; hut however slight the act of service may be, it must be
a real genuine service, such as the parent may command. 2
Addison on Torts, Wood's Ed. 514, note and cases; 2 Greenl.
Ev. § 572.
Had the plaintiff's daughter, although of age, resided in the
plaintiff's family and in return for her hoard or other support
done the acts of service mentioned above, the plaintiff could recover; but the evidence in this case shows that she supported
herself from her own wages earned in the mills, and whatever
acts of service ::;he performed us a member of her father's family
were purely voluntary on her part, and that the father had no
right to command the performance of them.

Me.]
SITTING:
vVIswELL,

BEAUDETTE V. GAGNE.
PETEUS,

C. J.,

E:\IERY,

537

HASKELL, WHITEHOUSE,

JJ.

1YISWELL, J. Action on the case hy a father for the seduction
of his adult daughter. The defendant alleges exceptions for the
following causes:
1. Because evidence was admitted tending to show that, on
about the first of April, 18~2, the defendant accompanied the
daughter to Portland when and where an abortion wns performed
upon her, and that upon her return home she at once hecume
sick and so continued for some three weeks. The admission of
this evidence was perfectly proper. It was material and tended
to prove the gist of the action, loss of the service of the daughter
by reason of her sickness following the alleged seduction, pregnancy and abortion. The plea was the general issue ; th.e seduction
was denied. If the defendant accompanied the daughter, when
she went to another city for the above stated purpose, it was a
pertinent fact bearing upon the issue of seduction by him.
The defendant's counsel, at the trial, stated as his grounds of
objection to the a<lmissiblity of this evidence, that there was no
allegation of intercourse in April, or near that time. This is
not necessary. The specification of the times and places, when
and where criminal intercourse took place, alleged the first time
as on or about the first day of ,J anunry, 1892, about three months
prior to the time when it was claimed that the defendant accompanied the daughter to Portland.
·
II. The defendant next takes exception because witnesses
were nllowcd to testity as to certain statements made by the
defendant, ,vhen, as claimed hy his counsel, the defendant was
trying to effect a compromise of this suit.
The law very wisely excludes the testimony of mere offers of
compromise. ,vhen one against whom a claim is made denies
his liability or the extent of it, but for the purpose of buying his
peace, makes an offer of concession or compromise, this should
have no effect whatever against him, and therefore ordinarily
should not be admitted in evidence. The same is, of course,
true if a person making a claim against another, for the purpose
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of preventing litigation, offerR to settle for a le:-s sum than he
claims to he entitled to.
But if during the negotiation:::; either
makes an admission of a fact material to the issue, becausP it is
a fact, such admission, both upon principle :md authority, may
he put in evi(lence the same as if made elsewhere and under
different circumstances.
This important distinction was early recognized in this State
in the case of Cole v. Cole, 33 Maine, 542, us it has been hy nil
other court:::; where the question has :ui8en.
In this case the evidence was admitted for this purpose only.
The presiding- justice, when the evidence was offered, said:
1
~ Mere
offers to compromise a snit I 8lrnll exclude, hut any admissions of matters of fact in relati(;n to his connection with
plaintiff's daughter I f-lhall admit." And in his charge he very
clearly explained to the jury that the offer of compromise made
should have no hearing upon the case and that testimony of the
conversation was only material so far as it showed any admissions of material facts.
It may often happen that such admissions of facts are so
connected with negotiations of compromi:Se that the whole conversation must he admitted in evidence, in which case care
should be taken, as it was in this case, to explain to the jury the
purpose of the testimony and to draw their attention to the distinction between that portion which i::; pertinent and proper for
them to consider nnd that which 18 not.
III. The next exception i::; to the admission of the testimony
of a juryman at a prior term of the court, who was allowed to
testify to a conversation had with him by the defendant, wherein
the defendant asked him '~to hang: out for him." The dcfendant'8
counsel now claims that this conversation ,vas with reference to
anotherc,tse,-an indictment then pending against him and about
to be tried. Before this testimony was admitted, the jn:-,tice
presiding inquired if the conversation wns about this case, arnl
upon being answered in the affirmative said: '' I do not see any
grounds for excluding any of your client's admissions .. , The
record does not di::iclose that the counsC'l raised the objection that
the conversation was not al>out the case on trial. As it appeared
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when the tm,timony ,vas offered, it was clearly admissible. _If
it was ascertained subsequently that the conversation was about
another trial, the counsel should have nsked to have had it
stricken out and for appropriate instructions.
IV. Lastly, exception is taken to the refusal of the court to
instruct the jury that unless the services rendered by the daughter
were such as the phlintiff could command and were not voluntary on her part, the plaintiff could not recover.
This form of action is based upon the legal fiction of loss of
service, and the relation of master and servant must exist. In
the case of a minor daughter such relation is presumed to exist
between her and her father, und no acts of service need he
proved, unless he has di vested himself of the right to control her
person or to require her services. When the daughter is of age,
it must appear that she resided in her father's family and performed some acts of service, however slight. This was decided
to be the law in this State in the case of Emm·y v. Oowen, 4
Greenl. 33, a case which has been frequently cited and followed
by the courts of other states.
The learned justice who prel-5ided, in his charge to the jury,
fully and clearly explained the somewhat peculiar rules of law
which are applicable to an action of thiH kind, in the course of
which he said : 11 But if, at the time of the seduction, she is of
age, that is, more than twenty-one years of age, then it
must appear that the family relatiom; continued to exist, that
she was at least a resident of her father's family and performed
some service. But it is held that the most trifling services,
under those circumstances, are sufficient to create the relation."
This instruction ,vas all that the defendant was entitled to
and was in accordance with the weight of authority.
See
Erner!/ v. Gowen, .-iupm; 1lferce1· v. Walmsley, 5 Harris &
Johnson (Maryland), 27; Vassel v. Cole, 10 Missouri, G34;
Daviclson v. Abbot, 52 Vt. 570; Martin v. Pal/ne, 9 .Johns.
388, and ca~,cs collected in the Am. & Eng. Encyl. of Law, Vol.
21, pnges 1009 to 1017, under title of Seduction.
It is not necessary that the services of an adult daughter
should be such as the father can command. Ordinarily a father
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cannot command the service of a daughter of age, - he cannot
compel the 1-,ervice of his child over twenty-one as he can that of
his minor child. It is sufficient if by mutual assent the relation
of master and servant did in fact exist.
Exceptions overrnled.

MAH.TORIE ROMEO,

pro ami,

V8.

BOSTON AND MAINE RAILROAD.

York.
Rai'lroad.

Opinion May 10, 1895.

Negligence.
Gates. Grossing. Practice. Jury.
Stat. 188.5, c. 377.
The plaintiff, a young woman of nineteen years of age, in the full possession
of her senses of sight and hearing, while walking on Main street in the city
of Biddeford, across the track of the defendant corporation, was struck by
the locomotive attached to a regular train on the defendant's road, and
sustained certain injuries. Gates were maintained at the crossing in question, but at the time of the accident they were in disuse, because of
alterations being made at that place, and were left open. A flagman was
also stationed at the crossing, but a jury might be authorized from the
evidence, to believe that, at the time and just before the train passed, he
was not in a position to clo the duty required of him in warning travelers of
an approaching train. Plaintiff's witnesses estimated the rate of speed of
the train, as it crossed Main 1-,treet, at from thirty to thirty-five miles an
hour. The plan, made a part of the case, shows that while the plaintiff was
walking along Main street toward the track, for a distance of at least eighty
feet before coming to the track, upon which this train \<Vas running, she had
a plain view of the track in the direction from which it was coming for a
great distance, obstructed only by a small gate-house which could only have
shut off the view of a small portion of the track at any one time. She testified that before attempting to cross the track she neither looked nor listened
for an approaching train. Helcl: That a jury would only be anthori:i;ed,
from evidence of these facts, to come to the conclusion that the plaintiff
contributed to the accident by her own want of due care.
While the fact of open gates is a circumstance which a traveler may properly
take into consideration, and upon which he may phtce some reliance, this
does not relieve him of all care. This rule is especially applicable to the
facts of this case, where the plaintiff was walking, with a generally unobstructed view of the track, and the slightest exercise of care upon her part
would have prevented the accident.
Ordinarily the question of clue care and of negligence is for a jury. This is
necessarily so when the facts bearing upon these questions are in dispute
or even when the facts are undisputed, and intelligent and fair-minded men
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may reasonably differ in their conclusions; but it is not true where the facts
are undisputed, and there is no evidence, or the evidence is too slight and
trifling to be considered by the jury.

ON

REPORT.

This was an action on the case by the minor plaintiff, a
girl nineteen years old, to recover damages for injuries received
by being struck hy an ea~t bound train while passing, about
nine o'clock, P. M., July 17, 1893, along Main street in Biddeford where it crosses the defendant's railroad at grade.
The act~ of negligence alleged in the declaration were the
running of the train at a rate of speed in excess of that allowed
by law, in the compact part of a city, where gates or flagmen are
not provided; also u failure to lower the arms of the gates which
stood on both si<les of the track, and the want of signals by the
flagman stationed at the pluce.
The plaintiff testified that she, with another girl about her
own age, had heen visiting a merry-go-round located northerly
of defendant's tracks and easterly of Main street, and was
returning southerly across the tracks. It appeared that there
were then two tracks in use across the street, and another in
course of construction; and the gates, ·which for some years ha<l
been in use there, were not then in operation because of the
removal of the posts to be reset to cover the spur track then
being constructed, and which occupied the ground where one of
,the posts had stood. Those upon the northerly side were
detached from their posts, while one arm of those upon the
southerly side remained erect upon the post and unused, tlrnt
particular post not requiring resetting. They reached Main
street from the lot where the merry-go-round wns located, and
a point about one hundred feet northerly of the tracks, and were
walking slowly, side by side, the plaintiff upon the westerly
side of her friend, toward the tracks.
The plaintiff appeared to have been familiar with the crossing,
having lived in Biddeford most of her life, and crossed it many
times. She said: '' Just as we got on the sidewalk," she saw
'' gates up in the air. I did not pay much attention to it, and
couldn't tell which side it was on." Her friend testified: "I
saw one gate, and it was up." Neither heard whistle or bell,
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or saw head-light or train, until as the plaintiff said: ~~n was
on us - I lost my senses;" -her friend said : ~t almost on us.
I screamed and started to run -don't remember what I did."
The friend was seized by a person present who pulled her
in front of the train across the track to the southerly side.
Plaintiff did not get ovel', but was struck.
It appeared from a plan admitted in the case that the coming
train, which was on the southern-most track, was visible from
any point in most or all of the way from the point where the
I!lnintiff entered upon the street to the crossing, about two
thousand four hundred and twenty feet.
Several witnesses saw the head-light burning, and heard the
whistle, the usual crossing whistle, of the coming train, and
saw the flagman with flag or lantern in the street near his house
upon the northerly side of the crossing; and one heard him cry
out a warning. One saw the train about one hundred and fifty
yards distant; another saw it about two hundred and fifty yards
away.
The other material facts appear in the opinion.

B. F. Hamilton and B. F. Cleave,<;, for plaintiff'.
Defendant's negligence undeniable : This crossing 1s near a
compact part of the city of Biddeford, and yet no flagman was
on duty, as required by la,v; or if one was a~signed for duty
there he flagrantly omitted to perform his duties. No whistle
wns sounded, no hell rung, and the trnin came down to and over
the crossing at a far greater mte of speed than is allowed by
law, in the absence of gates and flagman. The absence of flagman or gates was negligence per se. State v. B. <.~ .LW. R. R.
80 Maine, 431, and cases cited by State; Hooper v. Same, 81
Maine, 260; Wood Ry. Law, p. 1313, note; Sweeney v. 0. C.
R. R 10 Allen, 368.
Railroads are bound to exercise reasonable care at crossings.
And reasonable care upon the part of the company is the care
ordinarily observed at that particular crossing. Bradley v. B.
& ~I. R.R. 2 Cush. 539.
The railroad company is bound to use all reasonable care
besides that of ringing bells, etc., to avoid collision when its
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engines are · crossing a ,vay.
Linfield v. 0. C. R. R. IO
Cush. 569.
The plaintiff was not so lacking in the exercise of ordinary
care that there is no question to be submitted to a jury:
1. Her failure to look and listen more carefully than she did,
was excused by the negligence of the railroad, whose negligence
placed her in the position of danger where she was injured; and
by the circumstances of the case. State v. B. & ~"M, R. R. 80
Maine, 430; Iloope1· v. Same, 81 Maine, 260. It may be true .
that, under ordinary circumstanCles, it is the duty of a person
approaching a railroad-crossing to look and listen for the
approach thereto of a train, b(~fore attempting to pass over.
But whether or not a failure so to do in ·a given case, is negligence, depends upon all the facts and circumstances in the case;
and tipon these facts and circumstances a jury is to decide,
under proper instructions, the question of whether or not, in
the particular case, the plaintiff exercised ordinary care. Ordinary care is that degree of care which a per8on of ordinary
intelligence and discrimination, would exercise under like
circumstances.
Butter.field v. 1Ve,-;t. R. R. IO Allen. 532;
Plumme1' v . .E. R.R. 73 Maine, 591, and cases. It is not
necessary to prove affirmatively that plHintiff looked and listened
before attempting to cross; whether or not she used proper
precautions is to be determined by all the circumstances in the
case. Wood Ry. Law, p. 1317, note; Penn. R.R. v. l-'V.ebber,
72 Penn. 27.
·when the usual signals are not given, a traveler will not he
held to that degree of diligence that he would had the company
discharged its duty. The traveler has a right to expect that
the company will discharge its duty, and comply with the law.
"\\Tood Ry. Law, p. 1319, 1328, and cases in notes; Com. v.
Fitchburg R. R. IO Allen, 189; Whitton v. 0. & N. fV. R.
R. Co. 13 Wall. 270; Choffee v. B. & L. B. R. 104 Mass.
108; Hinckley v. Cape Cod R. R. 120 Mass. 257, 2H3, and
cases. If plaintiff used the precautions and vigilance which,
according to common experience, men of ordinary prudence
exercise under like circumstances, and there was a reasonable
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excuse for her failure to more carefully look and listen, she
cannot be said to he guilty of negligence as a matter of law for
failing to look and listen.
Wheelock: v. B. & A. R. R. 105
Mat,s. 203, 207; Tyler v. N. Y. & N. E. R.R. 137 Mass. 238.
2. This plaintiff has a right to have the question of whether
or not she was in the exerc_ise of ordinary care passed upon by
a jury. vVhether or not she was in the exercise of due care and
diligence, is wholly a question for the jury. State v. B. & __._M.
R. R. 80 Maine, 430, 433, and cases cited by State. The
evidence discloses that she exercised some care, in looking for
the gates, and whether or not she was in the exercise of ordinary care is plainly a question for the jury. Tyle1· v. N. Y. &
.N. E. R.R. 137 Mass. 238,241. vVhetheror not she was induced
by the open gates and the ab:.;ence of a flagman to come upon
the crossing in an attempt to pass over, is a question for the
jury. Ordinary eare of plaintiff need not be proved affirmatively. If, in view of all the circumstances, she did what a person
of ordinary prudence would have done, that is all that is
required~ and this is a question for the jury. 11fayo v. B. &
J.11. R.R. 104 Mass. 137; Hinckley v. Oape Ood R. R. 120
Mass. 257, 2132.
VVhether or not, under all the circumstances, she was careless
in failing to look and listen more carefully than she did, is a
question which the jury must decide. The surrounding circumstances, and the whole conduct of the plnintiff, will ordinarily
afford a ground for such a variety of inferences as to make the verdict of a jury the only proper means to determine the essential fact.
However indicative of carelessness the circumstances may seem
to the court, if there be any evidence upon which a jury may
find that reasonnble care was in fact exercised, it is proper to
submit it to them. Mayo v. B. & M. R.R. 104 Mass. at p.
142; French v. 'Taunton R. R. llG Mass. 541; Gahagan v.
B. & L. R. R. l Allen. 187; Elkin.,;; v. B. & A. R. R. 115
MnHs. 190, 19H; J,Van·en v. Pi'.tch. R. R. 8 Allen, 227; Meese! v. Lvnn R.R. 8 Allen, 234; Gaynor v. 0. 0. & .1..V. R.
R. 100 Mass. 208, 212; William,8 v. Grealy, 112 Mass. 79;
Craig v. N. H. & H. R.R. 118 Mass. 431, 437.
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G. 0. Yeaton, for defendant.
State v. B. & Jlf. R. R. 80 Maine, 430, and Iloope1· v.
Same, 81 Maine, 260, will doubtless be cited by plaintiff as
authority for her position here.
How little countenance these cases afford this plaintiff may be
determined from the following six particulars, in all of which
both those cases differed essentially from the case now at bar;
viz: in both those, ( 1) deceased was found by the court to have
both ''looked and listened;" (2) deceased approached the
crossing from the southerly side, upon which the view of the
railroad was "mostly obstructed,; until within about fifteen feet
of the track on which came the train; (3) he was riding in a
wagon; ( 4) the rate of speed of the train was unlawful ; ( 5)
there was no flagman on duty; ( 6) deceased saw all four arms
of the gates erect. While here, this plaintiff ( 1) neither looked
nor listened; ( 2) approached the crossing from the northerly
side, and had a practically unobstructed view of the track for
nearly half a mile, while ( 3) she was ·walking" slowly" nearly
one hundred and twenty-five feet; ( 4) the speed of the train
was not, unlawful; ( 5) a flagman was there on duty; ( 6) she
saw but one :1rm of the four erect.
In a multitude of reported cases, each one of the first five of
the foregoing enumernted particulars has alone been held conclusive as to a plaintiff's contributory negligence. What shall
we say of the combined force of all five, with the superadded
weight of the sixth, whatever that may be?
It is too much to say that, because she had seen one arm of
the gates erect when at some one hundred and twenty-five feet
distant from the track, she was thereafter excu~ed from any and
all inteJligent attention to so much so easily heard and seen.
Moreove;, she says she did not pay "much attention" even to
the arms she saw erect.
In addition to our own case, Allen v. M. 0. R. R. 82
Maine, 111, the following recent cases elsewhere illustrate the
application of these now universally admitted general rules to
facts more or less closely similar to those here ; Ely v. Pittsbw·g 0. 0. & St. L. Ry. (Penn. Nov. 1893), 27 Atl. Rep. 970;
VOL, LXXXVII.
35
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West Jen:ey R. Co. v. Eican (N. J. Dec. 1893), Id. 1064;
1.l1ark·.~ Adni'r v. P.R. R. Co. 88 Va. 1; J.lfagner v. Truesdale (Minn. 1893), 55 N. W. Rep. 607; Skufeldt v. Flint &
P. 1.lf. R. R. Co. ( Mich. 1893) Icl. 1013; Banning v. Chic.
R. I. & P. Ry Co. (Iowa, 1893) 56 N. W. Rep. 277; Tuckei·
v . . N. Y. C. & H. R.R. R. Co. 124 N. Y. 308; Fowler v.
N. Y. C. & H. R. ll. R. Co. 74 Hun. 141.
In Merrigan v. B. & A. R. R. 154 Mas8. 189, ml, the jury
were instructed :
1
~ If he approaches a crossing where there are gates which by
their shape and appearance indicate to him that it is the custom
to shnt them when trains pass, or that they are there for the purpose of heing shut when trains pass, he may take that fact into
con:;ideration on the question of how much he himself must look,
hnt it does not excuse him from looking. He must look out
for himself, and has no right to rely wholly upon the gates. On
the question of how far he shall look, and to what extent he
shall look, he may properly. take the existence of the gates into
consideration. . . . If he looked, he must be held to have seen
that which was plainly to be seen where he looked, . , . there
being: no suggestion of a detect of vision on his part; and if,
seeing the engine approaching the highway, he chose to start
across and take his chances, the damage must rest where it falls,
and is in no way attributable to the railroad corporation in such
manner that he can recover of them for such damage."
This plaintiff was in no way endangered, or embarrassed, or
confused by any negligent act or omission on the part of
defendant ; she had thus no occasion for any sudden election
between a threatened danger and possible escape; there was no
emergency which called for haste; but, solely of and by reason
of her ovm unprompted, voluntary and heedles~ disregard of
plainly audible signals, and more distinctly visible and unmistakable evidence of an approaching train, she recklessly
encountered the desperate risk she could not have heen ignorunt of.
SITTING: WALTON, EMERY, HASKELL, VVHITEHOUSE, WISWELL,
STROUT,

JJ.
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J. This case comes to the law court upon a report
of the plaintiff's testimony with the stipulation t~mt, if upon this
testimony the action can he maintained, it shall be sent back for
trial, otherwise a nonsuit is to he ordered.
About nine o'clock on the evening of July 17th, lm,t, the
p1aintiff, a young woman of nineteen yenrs of age, ,while ,val king ,
on Main street, in the city of Biddeford, across the railroad tracks.
of the defendant corporation, was struck by a locomotive,
attached to a regular train on thnt road, and sustained certuii1
injuries.
In order for her to recover for these injuries, it is incumbent
upon her to prove negligence upon the part of the defendant
corporation, and that no negligence upon her part contributed to
the accident.
It is admitted that this crossing was near the compact part of
the city of Biddeford, consequently the running of the train
across this street at a greater speed than six miles an hour,.
unless there was either a gate or a flagman at the crossing,.
would be in violation of chap. 377, Laws of 1885, nnd in and
of itself negligence. Although gates were maintained at this.
crossing, upon the night of the accident they were in temporary
disuse because of work being done at that particular place, arnl
were left open. And although a flagman wus stationed at the
crossing, a jury might be authorized to come to the conclusion
from the evidence before us, that at the time and just before this.
train passed, he was not in a position to do the duty required!
and expected of him in warning travelers of an approaching
train. Vfitnesses for the plaintiff have estimated the speed at
wMch this train was running at from thirty to thirty-five miles
an hour. So that as to the first proposition, which is necessary
for the plaintiff to prove, we think there was sufficient evidence
to entitle her to go to the jury.
But it is equally as important and neces:5ary that the pluintiff
should prove that there was no negligence upon her part which
contributed to the result. In our opinion she has not only failed
to do this but has shown an entire absence of all care.
"'IAWELL,
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A railroad track across a street or highway is a recognized
place of danger. No person should cross it \Vithout taking such
precautions as experience has shown are necessary in order to do
so with safety. The standard of care required is such as ordinarily careful and prudent persons would exercise, having in
view all the known dangers of the situation. This court, as well
as the courts of most other states, has gone further than to
establish a genernl standard of care required of a traveler in
crossing a railroad track, and has laid down the rule that it is
negligence pe1· ,<4e for a person to cross a railroad track without
fir:St looking nnd listening for a coming train.
Clw8e v. Me.
Cent. Railroad Co. 78 Maine, 346.
The plaintiff was in the full po8session of her senses of sight
and hearing, and yet she says herself that she neither looked nor
listened for an approaching train. If she had exercised the
slightest care and had fo;tcned for a single moment, the noise of
the rapidly approaching train would have given her ample warning; or, if she had looked before she had arrived at the track,
she could have seen the train for a great distance, aH she testifies upon cross-examination.
"\Vhile the testimony gives no distances, the plan which is
made a part of the case shows that while the plaintiff wns walking
along Main street toward the track, for a distance of at least
eighty feet before coming to the track upon which this train was
running, she had a plain view of the track in the direction from
which it was coming for a great distance, obstructed only by a
small gate-house which could on]y have shut off the view of a,
small portion of the truck at any one time.
· But the plaintiff's counsel, while admitting the general and
well-established rule as to the amount of care required of a
traveler in, crossing a railroad track, and the particular duty in
such a ca~e of looking and li:-;tening, contends that the open
gates at this crossing, where gates had long been nmintained,
relieved the plaintiff from the exercise of the care which would
otherwise have been required. State v. B. & M. Railroad, 80
Maine, 430, and Hooper v. B. & M. Raifroad, 81 Maine, 2G0,
are relied upon in support of this proposition.
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It is undoubtedly true that the fact of open gates is a circumstance which the traveler may very properly .take into
consideration ; a person of ordinary care would do so to some
extent, hut it does not relieve the traveler from all care. As
was said by Chief ,Jut,tice PETERS in State v. Rriilroad, .'mpm,
'' while the neglect of the company to perform its duties does not
excuse the traveler in a neglect of the duties and degree of care
which the lnw imposes on him, still, in making his calculations
for crossing a railroad track safely, he is often justified in placing
some reliance on a supposition that the company will perform the
obligation resting on it, where there is no indication that it will
do the contrary."
Again it is said in that opinion : '' Of course, full reliance cannot always be placed on an expectation that a railr<md company
will perform its dutieR, -when there is any temptation to negled
them, because experience teaches us that it \Vould not be pmcticable to do so. But such un expectation has some weight in the
calculation of chances, greater or less according to the circumstances."
In both of the cases cited, the travelers were driving in a
carriage, the view of the track was obstructed and the court held
that a jury might he authorized in finding that the pe1·son
injured, in each case, did look and listen. Here the plaintiff was
walking, the view of the track was generally unobstructed, and
the plaintiff testifies that she neither Jookecl no'r listened.
The weight that shoulcl be given to the negligence of a railroad
company, in not properly operating its gates, depends to a very
marked degree upon the circumstances of each case. A person
approaching a railroad-crossing, in a carriage, with a view of the
track ob:-,tructed, might, in the exercise of ordinnry care, he led
to rely upon the upright arms of a gate until it was too late to
control his horse or to turn him aside ; hut it is difficult to see how
a per::;on walking, with a sufficiently plain view of the track,
could be thus misled to such an extent as to come into collision
,vith a rapidly moving train.
It is further contended in behalf of the plaintiff that this is a
question which should be passed upon by a jury. Ordinarily the
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question of due care and of negligence is for the jury. This is
necessarily so when the fact:-, bearing upon these queHtions are in
dispute, or even when the facts are undisputed and intelligent
and fair-minded men may reasonably differ in their conclusions.
But it is not true· where the facts are undisputed, and there is no
evidence, or the evidence i:-; too slight or trifling, to be considered
by a jury. In such cases it is not only proper hut it is the duty
of the court to order a nonsuit.
Elwell v. Hacker, 8G Maine,
41G; Railroad Uo. v. Heffemn, N. J. L. Atlantic Reporter, Vol.
30, p. 578.
In this case a jury ·would be authorized to come to only one
conclusion, that the plaintiff was guilty of negligence which contributed to the accident.
Plaintiff nonsuit.

G. RING, and another,
vs.
P. "\\r ALKER, and another.

ANDREW

JAMES

Penobscot.
Deed.

Easements.

Opinion May 10, 18H5.

Exceptions and Reservations.

Log Sluice.

An e::isement that is strictly appurtenant to other land ot'the grantor is incapable

of existence separate and apart from the particular lnnd to which it is
annexed, there being nothing for it to rest upon.
But an easement that is not appurternlnt to other land, such as may be held
or conveyed independently by the owner of it, and without reference to
other land of the grantor, may be regarded as a right or interest capable of
being tran~mittecl by deed.
The fact that the language of an exception or reservation in a deed contains
no words of' inheritance, such as "heirs," is not necessarily the criterion hy
which to determine whether the rights thus excepted, or reserYed, are for
the life of' the grantor only.
The distinction between an " exception" and a " reservation," is frequently
ohscure and uncertain, and the two expressions have to a great extent been
indiscriminately employed.
Whether a particular provision is intended to opernte as an exception or
reservation is to be determined by the character rather than by the particular words used.
A permanent ease111ent, which may be construed as an " exception" from the
thing granted, needs no words of inheritance.
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, The following language appeared in deeds from a grantol' to his grantees, viz :
"Reserving, however, the right of erecting a log sluice and flume between my
mill and the mills of said grantees, and of planking against their said mill to
form one side of said log sluice and flnme." "Also excepting and reserving
the right of running logs through the premises from the river and of erecting and maintaining a log sluice from the mill pond parallel and contig:uous
to the said granted mill and the said Treat's Mill about five feet in width on
the east side of said granted mill." Held; that this language, taken in
connection with the facts and circumstances surrounding the case, constituted an exception rather than a reservation; that it was not a mere personal
right, or easement in gross, but an interest retained in the grantor which he
could legally convey; and which was good without words of inheritance
being mentioned in the exception. It was a right inheritable and transferable and not one limited to a lifetime.,
The same rules of construction apply to a reservation or exception in a deed
as to an express grant.
And a grant of a principal thing carries with it everything necessary for the
beneficial enjoyment of that which was granted.
In the case at bar, the right reserved was to erect and maintain a sluice five
feet wide, and to plank on to the side of one of the mills to form one side of
the sluice. When the mills were burnt, it was found "necessary" to lay tt
foundation ten feet wider than the original sluice in order to support a sluice
of the width mentioned in the exceptions in the deeds. Held; that in doing
this the defendants could not be held in trespass, as they did no more than
was reasonably necessary for the enjoyment of their rights.
AGREED STATEMENT.

The case is stated in the opinion.

O. A. Bailey, for plaintiffs.
This right to a sluice was appurtenant to the lower property,
not by virtue of anything in the reservation itself, but by legal
intendment from its situation an<l relation to that property.
But a way appurtenant to a particular lot cannot be used for any
other. Davenport v. Lamp8on, 21 Pick. 72; French v. Marston, 4 Foster, 440; 1lfendell v. Delano, 7 Met. 180; Green v.
Canny, 137 Mass. 64; 2Jfoulton v. Faught, 41 Maine, 298;
Dennis v. Wilson, 107 Mass. 593.
Defendants are using this sluice to carry logs to Basin Mills,
on a lot a mile he low, on land nevel' owned by Emerson, and to
which this easement is not and cannot be appurtenant.
The reservation was made for the use of saw mill"s that might
he built on the lower privilege, and resembles Blake v. Clark,
6 Greenl. 436, and Moulton v. Trafton, G4 Maine, 218. No
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mills have stood on the lower mill site since 1876. Plaintiffs
now own both the upper and lower properties-the servient
nnd dominant estates. The easement would be merged if it had
not ceased to he. The Emerson reservation is functus.
l\fayo's reservation '' as now had and enjoyed" of sluicing logs
through the pond to the Basin Mills, '' to said Mayo or his
assigns," creates an easement in gross. Amidon v. Han·is, 113
}Inss. 59. As reserved by Mayo it was not appurtenant so
long as he retained the right and did not own the Basin Mills.
It was for his life only. Curtis v. Gardner, 13 Met. 457;
Sedgwick v. Laflin, 10 Allen, 430; Buffum v. Hutchinson,
1 Allen, 60-Gl; Dennis v. Wilson, 107 Mass. 5B3; Bean v.
French, 140 Mass. 229. Mayo died in 1876, and the right
expired with him. Not an exception. A8lwroft v. Eastern R.
R. Oo. 126 Mass. 196.
The reservations below do not name any particular point,
place or property, in connection with which the right reserved
is to be exercised. They are purely easements in gross, to be
exercised as the gr:mtor will. Such easements have nothing to
lean upon but themselves. They have not the advantage of a
taminus ad quem..
But the Mayo re.servution is of the right '' as now had and
enjoyed." The case finds that the mills which existed when
that log sluice was built, and which supported it on either side
were destroyed by fire; and that defendants have since entered

upon the premises and built a structure fifteen feet wide, overlapping the space reserved for the ol<l sluice five feet on either
side-that is, occupying five feet of the old Emerson mill site,
not before used for a sluice, making ten feet or more of that
privilege taken, which is the trespass complained of in the
first count of the writ ; and five feet of the Treat privilege,
which i::i the trespass complained of in the second count.
The sluice was then the necessary passage way for logs to
the Union Mills below- Mayo supperadded this easement in
favor of the Basin Mills- but, as we have saitl, it was subject to
the limitations of that sluice way, no right of constructing -some
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other sluiee, however necessary it might become, was in that
reservation. I-Ioskins v. Brmcn, '7G Maine, 70.
When the grantor add::- words i~ as now or heretofore used by
me," or words of similar import, the inquiry is not as to what is
necesi;ary but \Vlrnt is in use at the time, and it is to the u:::-e and
not to the necessity that the evidenee should be directed.
If it becomes impossible to exercise a right reserved, the
easement is extinguished. Ballard v. Butler, 30 Maine, D4;
Hancock v. WentwoJ'l!t, 5 Met. 44G.

F. A. Wilson and C. F. Woodard, for defendants.
S1TTING : PETERS,
uousE, STRouT,

c.

,T. , vY ALToN, FosTER,

HAsKELL,

w mTE-

JJ.

FOSTER, J.
This is an action of trespass, brought to determine the legal rights of the parties in relation to a log sluice
through what is called the Bennoch dam on the Stillwater river
at Orono, and the sluicing of logs through the same.
The plaintiffs are the owners of nll the mills and mill privileges
on that dam on the west side of the river. The defendants are
the owners of Basin Mills, so-called, on the Penobscot river,
about a mile below the junction of the Stillwater with the main
Penobscot river.
The log sluice is through and over the plaintiffs' premises,
and is maintained and use<l by the defendants to get their logs,
coming down the Stillwater river, through the plaintiffs' premises, and on toward their own mills below- about one mile from
the Bennoch dam.
The plaintifft-i deny the right of defendants to encumber their
property with this sluice, or to drive logs through their premises.
The defenclnnts claim this right, not by rea::;on of any public
right or use of the stream, but by virtue of a right vested in
them under certain deeds of conveyance whereby this right has
been reserved to them and those under whom they claim.
In order to obtain a proper understanding of the case, and as
hearing upon the legal rights of the parties, it becomes necessary
to state, somewhat at length, the following facts :
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In 1829, William Emerson was the owner of two mill sites on
the Bennoch dam, and also another mill site or privilege a little
lower down the Still water river apd extending to itH junction
with the Penobscot river. On October 20, 1829, he conveyed
to Nathaniel Treat and others one of these mill sites, and in his
deed, after a description of the premises, is the following:
''Reserving, however, the right of erecting a log sluice and
floom between my mill and the mills of said grantees, and of
planking against their said mill to form one side of said log
sluice and floom ."
On November 1, 1830, he conveyed to John Warren and
:mother the other mill site on this dam, and in his deed conveying the same was the following: "Ahm excepting and reserving
the right of running logs through the premises from the river
and of erecting and maintaining a log sluice from the mill pond
parallel and contiguous to the said granted mill and the
said Treat's mill, about five feet in width on the east side of said
granted mill."
On June 15, 1833, the said Emerson c6nveyed to R. M. N.
Smyth the mill privilege lying lower down the Stillwater, and
in his deed conveying this privilege appears the following:
"Also hereby quitclaiming all my right of running logs through
the premises conveyed to Warren from the river above, and of
erecting and maintaining a log sluice from the mill-pond about
five feet in ,vidth on the east side of said Warren's mills, said
sluice to be parallel with and contiguous to said Warren's mills
and Treat's mills."
In the year 1834, said Smyth built a log sluice through the
Bennock dam between the Warren and Treat mills according to
the grant of the right in Emerson's deed to him. This sluice
was wholly within the bounds of the premise~ conveyed by
Emerson to Warren and another, except that the easterly side'
of it was formed by planking against the Treat mill. This sluice
was used by the defendants and those under whom they claim
by putting logs through it and running them to the Basin :Mills
from 1854 to the present time.
While the two mills stood, the log sluice was between them
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and was planked up against each, the space being about five feet
hi width. In 1887, after these mills were burned and could no
longer support the sluice, the defendants, against the protest of
the plaintiffs, put in a log foundation about fifteen feet wide and
extending five feet each side beyond the original sluice on to
land which had heretofore been covered by the milh~, and this
structure has been continued by them ever since ·with the sluice
resting upon it. The interior width of the sluice is now about
the same as when the mills were standing, or about five feet.
The re8t of the fifteen feet now occupied by the sluice is necessary for the foundation to support the walls of ,the sluice since
the mills or their foundation were destroyed.
The trespass complained of is in relation to the five feet upon
each side of the original sluice, in building and maintaining the
foundation which is necessary to support the sluice.
The question involved i8 whether or not the defendants have
the right to use and maintain this sluice.
The plaintiffs have the same comprehensive ownership that
Emerson hnd before he parted with any of his mills or mill
privileges, excepting such rights as the defendants may have.
The Basin Mills were never owned by Emerson. They were
erected by said Smyth on a lot about a mile below the Bennoch
dam. There is nothing in the case to show in what year these
mills \Vere erected, although it must have been long after
Smyth's purchase from Emerson of the other privilege, and long
after the sluice was built.
In 1845, Courtlandt Palmer of New York, became the owner
of the Basin Mills property, and he and his brother after him
continued to own the same, with Gideon Mayo of Orono, as
resident agent, until sold to Samuel Veazie April 27, 18H3.
August 1, 1870, the heirs of Veazie conveyed the Basin Mills
property to James Walker, the defendants' ancestor under whom
they claim.
On January 22, 1852, the title to the Warren mill, ~nhject
to the exceptions and reservations in Emerson's deed of November 1, 1830, came through sundry conveyances to said Gideon
Mayo, who was at that time the resident agent of the Basin
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Mills property and of its owner~. At about the same time Mayo
became the owner of the other mill privilege and water rights lying
between Bennoch dam and the Basin Mills, and through which
the sluice extended for the purpose of conveying logs through
the Bennock dam to Basin Mills.
On May 1, 1860, Mayo conveyed the V{arren mill and privilege to one B. B. Farnsworth and another, closing the description as follows: '' Being the same premises conveyed by William
Emerson to James Huse an<l Nathaniel and John Warren,
November 1, 1830, . . . together with all the other privileges
and appurtenances of said mill and water power conve:yed by
said Emerson's deed, and subject to all the reservations and
conditions thereof,"-but, ''Reserving, however, the right as now
had and enjoyed of sluicing logs through the pond to the Basin
Mills to said Mayo or his assigns."
On ,June 9, 1862, Mayo conveyed to Palmer, who then owned
the Basin Mills, the following: "Rights of flow age of dam on
Ayer\; Falls near the mouth of Still water river ; also the log
sluice and all rights, privileges and appurtenances connected
with and belonging to the same, commencing at the Bennoch
dam, so-called, and running thence through the Union mills'
pond into the Basin."
In Palmer's deed to Veazie of the Basin Mills property those
same rights were transferred to the ~mid Veazie, and by his heirA
to Walker, defendants' nncestor, in which deed appears this
chtuse: "Ninth. Also the log sluice commencing at the Bennoch
dam, so-calle<l, and running thence through the Union mills'
pond into the Basin, with all the rights and privileges thereof,
and the right to maintain the same."
Now the contention of the plaintiffs is, that the reservations or
exceptions which were made in and by the deeds of William
Emerson to Warren and another and to Nathaniel Trent nncl
others, in and of themselves, conferred no right upon anybody to
build and maintain a sluice at the place designated for the purpose of putting logs through the same and thence to the Basin
Mil1s; that the right::, secured by these reservations or exceptions,
being without words of inheritance,. should be held as an ease-
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ment in gross limited to the lifetime of the grantor, or, at most,
as an easement appurtenant to the other mill privilege owned hy
Emerson at the time of making these conveyances, lower down
on the Stillwater and subsequently conveyed by him to said
Smyth.
If these exceptions and reservations are to be comddered as
strictly appurtenant to the lower mill privilege. they would, of
themselves, confer no right to the defendants or their predecessor in title to put logs through this sluice to the Basin Mills.
For an easement that is appurtenant is incapable of existence
separate and apart from the particular messnage or land to
which it is annexed, there being nothing for it to rest upon. But
if these rights and privileges were such as Emerson could convey independently of his lower mill-site privilege then owned
by him, then it fol1ows that they were conveyed by him to
Smyth, and through Smyth, as well as Mayo, and have come to
these defendants.
It will not be necessary to consider whether these rights under
other and different circumstances might or might not be held to
be appurtenant to this other mill site or privilege, inasmuch as
we think they were such as Emerson had a right to convey
independently of such privilege, eitlwr as an exception of a part
of the thing granted, or, an interest in land for profit, commonly termed in the hooks, profit a prende in alieno :,;olo, as in
Engel v. Ayer, 85 Maine, 448.
The fact that the Jnnguage of the reservations and exceptions
contains no words of inheritance, such as ''heirs," is not neceesarily the criterion by which to determine whether these rights
were for the life of the grantor only. It is a well-sett]erl rule
of the common law, it is true, that to create an estate of inheritance in land by deed to an individual, it is necessary, as a
general rule, to use the word "heirs," and that no other words
will supply the place of that. Gurti:;; v. Gardne1·, 13 Met. 459.
Bnt this rule is not applicable and has never been properly
applied to an "exception " in the correct sense of the term, to
an easement appurtenant to other land of the grantor, or to a
right of profit in land. Engel v. Ayer, supra, and cases cited.
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The distinction between an ''exception" and a '' rese1Tation" is
frequently obscure and uncertain, and has not always been
observed, and the two expressions have to a great extent been
indiscriminately employed. Moreover, a reservation is often
construed as an exception in order that the obviow; intention of
the parties may be subserved.
W£nthrop v. Fafrbanks, 41
Maine, 307; 8mi'tlz v. Ladd, Id. 316; Bou·en v. Conner, G
Cush. 132. ,vhether a particular provision is intended to
operate as an exception or reservation is to be determined by
the character, rather than by the particular words used. Pe1·ki'ns v. 8tockwell, 131 Mass. 529, 5a0.
As the technical ·words of inheritance were not used in the
reservations and exceptions mentioned in the deeds from Emerson to Warren and Mayo, it by no means fo1lows that the
interest or easement created thereby did not extend beyond the
lifetime of the grantors. If, in construing the reservations in
question, we lay out of view the technical rule, nnd take into
consideration the intention of the parties as disclosed from the
facts and circumstances attending the transactions, as well as
the objects to he accomplishe<l, the language discloses a clear
and unmistakable intention to except a perpetual right, inherit ahle and transferable, and not an easement in gross, or one
limited to a lifetime.
The right to continue the use of the sluice was an almost
absolute ·necessity, not only to the grantors, but to all subsequent owners of the premises. These rights were a pnrt of the
grantor's full dominion over the premises conveyed, and not, in
effect, to be conferred on them hy the grantees, as in Ashc,·oft
v. RailJ'oad Oo. 12G Mass. 19G. They were something which
thei:e reservations in effect excepted from the operation of the
grant. In such cases the rule is well settled that a permanent
easement may be made without words of inheritance. E11gel v.
Ayer. sup1·a.
In Kennedy v. Scovi'l, 12 Conn. 32G, the deed contained these
words-'' Always provided that this deed is given on condition
that the grantors are to have nnd retain the privilege of conveying water from said dam similar to the one now in use," etc.,
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without words of inheritance or Umitation. The court said:
"What did the parties intend by the reservation in question?
And forthe purpose of ascertaining the intention, it is proper to
take into consideration the condition of the property, and the
circumstances of the parties in relation thereto.
The
objection is that the use is reserved to them without naming heirs
and assigns. . . . It is true that the right is reserved to them
without words of inheritance, and without naming their assigns.
But it becomes muteria] to inquire for what purpose the reservation was made."
The rule that the intention shalJ prevail over mere words is
sustained by authority and good sense. In adopting and applying this rule, courts have frequent.Jy in effect treated such
"reservations" as if they had been ''exceptions" in the proper
sense of the word. As before stated, the words ''reserve" and
'' reserving," and "except" and ''excepting" in deeds are often
used interchangeably, and it is oftentimes difficult to determine
which was intended except by a reference to the subject matter,
and the surrounding circumstances. Barnes v. Burt, 38 Conn.
5•!2. And this depends more upon the nature and effect of the
provision itse]fthan upon the words employed. Gale v. Coburn,
18 Pick. 3D7, 400. A way, or n right of way, reserved has
often been treated as if it had been'' excepted" out of the grant,
und on principle we see no renson why this should not he done
in the present case to effectuate the plainly manifested intent of
the pnrties. U,Tint!trop v. Fafrbanks, 8ipra; Smith v. Ladd,
.~upm. In Bou:en v. Conner, G Cush. 132, Shaw, C. J., .,says:
"Upon principle it appears to us that this right plainly intended
to be secured to the plaintiffs, can be legally secured in the
manner adopted in this deed, treating the right secured as :m
'exception.'"
In fVi11tkrop v. Fafrhanks, supra, it was said "that in giving
constructions to instruments in writing, the intention of the
parties is to be effectuated, and if a deed cannot effect the design
of them in one mode known to the ht ,v, their purpose may be
accomplished in another, provided no rule of law is violated.
Hence, the distinction between an exceptionand a reservation
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obscure in many cases, that it has not been observed; but
that whieh in terms is a reservation in a deed is often construed
to be a good exception, in order that the object designed to be
secured may not be lost." Wood v. Boyd, 145 Mass. 176, 179;
Stockwell v. Couillard, 129 Mass. 231, 233.
Can there be any doubt that, in the light of the facts stated, it
was the intention of Emerson and so understood by his grantees,
to retain a permanent easement or interest in the premises
granted as distinguished from a mere easement in gross, temporary and personal? Hh, subsequent conveyance of this
easement to Smyth is indicative of the intention with which it
was created. Moreover, in his deed to vVarren and another the
language used is not only '' excepting :rnd reserving'' the right,
hut of'' erecting and m,aintaining" the sluice.
vVhatever may be said as to the intention of Emerson in
reference to excepting the~e rights from his grant, with still
greater force may it be applied to the conveyance from Mayo
wherein he conveys to Farnsworth" subject to all the reservations
and conditions," named in Emerson's deed, and "reserving
however the right as now had and enjoyed of sluicing logs
through the pond to the Basin Mills to said Mayo or his assigns.''
The right as then had and enjoyed is the same which the
defendants and their predecessors have exercised. This right
wa~ not only to Mayo hut to his assigns. And here in ascertaining the intention of the parties, the circumstances of the case
are to he taken into consideration,- the use made of the
property,- the condition as well as the situation of the Basin
Mills propeity nnd its dependence upon this right to obtain a
stock of logs.
With all the~e facts and circumstances considered, the,~ reservation" should be considered in the nature of an exception,
retaining in the grantor something out of the thing granted
which remained in him, a l'ight inheritable and transferable,
not a personal easement limited to a lifetime, nor one strictly
appurtenant to other property of the grantor and existing only
in relation to it,- a right which was subsequently conveyed by
him to the owners of the Basin Mills property by his deed to
VOL, LXXXVII,
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Palmer of June 9, 1862, wherein he conveyed the log sluice,
and all rights, privileges and appurtenances connected with and
belonging to the same. commencing at the Bennoch dam and
thence running through the Union Mills pond into the Basin.
As a reservation, in the strict sense of the term, it would have
died with the grantor; but the necessities of the Basin Mills
property would still continue notwithstanding his death. What
reason, therefore, in vievv of that necessity should the parties
have had in making the existence of this easement dependent
upon his life, an<l not upon the continuance of the necessity so
long as that might last, and whoever might become the owner of
the Basin Mills?
It might afford some light upon the intention of the parties
were we to consider the use made of this sluice, not only by the
predecessors in title of the defendants, but of all parties affected
by ~uch use and owning the property through which it ran.
From 1854 down to 1887. when the Warren and Treat mills
were destroyed by fire, this sluice was used in the same manner
as it had been by the defendants' predecessors, without any
question on the part of any body.
As was remarked in 8rnith v. Ladd, supra, ''the intention of
the parties to the deeds containing the reservations mentioned is
too manifest to he misunderstood.'' ~Moulton v. Tmfton, 64
Maine, 218.
1'he case finds that the mills which existed when the log
sluice was built, and which supported it on each side, were
destroyed by fire in 1887, and that the defendants have necessarily had to build a foundation about ten feet wider than the
original sluice, overlapping the space reserved for the old sluice
five feet on either side, and this is the trespass complained of.
The justification which they present is that, in the original
reservation or exceptions of Emerson, the right retained hy him
wns to erect and maintain a sluice, and that it has become
necer,;sary, as the case Rhows, to take this amount of space, since
the destruction of the mill~, to "maintain" the sluice.
It is undoubtedly familiar law that the same rules of construction apply to a reservation or exception in a deed as to an express
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Blake v. 11fadigan, 65 Maine, 522, 529; Ashcmft v.
Eastem Railroad, 126 Mass. 196, 189.

grant.

Moreover, it is an established rule of construction that the
grant of a principal thing shall carry with it everything necessary for the beneficial enjoyment of that which is granted.
Hmnmond v. Woodman, 41 Maine, 177; Gmy v. Watel'·
Power Go. 85 Maine, 526, 530; Butler v. IIuse, 63 Maine,,
44 7, 453. Thus, the grant of a ii mill site" conveys by implication the water power, and the right to maintain a dam for tlm
beneficial appropriation of the water. Stackpole v. Gw·tis, 32'
Maine, 383. So where the use of a thing is granted, everything·
essential to that use is granted also, and there is an implied
authority to do all that is necessary to secure the enjoyment of
such easement. Ponifret v. llicrofl, Wm. Saund. 323, note
6; Prescott v. Williams, 5 Met. 429; P1·escott v. White, 21
Pick. 341; Warren v. Blake, 54 Maine, 276, 286.
The ease of Prescott v. White, supra, was where the owner
of a mill to which there had been attached a raceway or artificial
canal for conducting off the wttt:er, and without the free and unobstructed current of which the mill could not be worked, and
such canal passed through the land of another, it was held that
the owner of the mill had the right to enter upon the land
through which the raceway pasHed and to clear out the same,
doing no unnecessary damage. The language of Shaw, C. ,1.,
in delivering the opinion of the court is this: ""'\Yhen the use of
a thing is granted, everything is granted by which it may be
enjoyed. It follows as a necessary consequencei that the nonappearing grant carried with it to the grantee the right to do all
necessary and proper acti, to keep the raceway in a condition fit
for the purposes for which it was intendP-d. If it passes through
the grantor's land, it carries an implied authority and license to
enter upon the land to examine and clear the canal in a reasonable and proper manner, and of what is reasonable, the usual
and customary mode is good evidence." As bearing upon this
question the following authorities may he cited : llicltarclson v.
Bigelow, 15 Gray, 154, 157; Bake1· v. Bessey, 73 Maine, 472,
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478; Pre8cott v. Williams, 5 Met. 429; Hammond v. fVoodman,
41 Maine, 177, 203.
It is a rule of law that the one who enjoys the benefit of an
easement in the premises of another must he at the expense of
maintaining it. Easements impot-e no obligation, as a general
rule, upon those who8e lands are thus placed in servitude, to do
anything. Taylor v. ·whitehead, 2 Doug. 745; ~ichm·dson v.
Bigelow, 15 Gray, 154.
In the present case, the destruction of the mills which formed
one of the chief supports of the sluice was in no way attributable
to the defendants or their predecessors in title. Nor is there any
intimation, from the facts disclosed, that in building the present
foundation anything more was done than was reasonably necessary to support the sluice, which is of the same interior dimensions
as that mentioned in the deeds to which ·we have referred, or
that it wa:::; done in an unreasonable manner, (Richardson v.
Bigelow, 15 Gray, 154,157,) ; hut, on the contrary, the case shows
that the extra five feet in width upon each side were i i necessary
for the foundation to support the wall:::; of the sluice since the
mills or their foundations were destroyed." No illegal invasion
upon the property of the plaintiffs is shown.
Judgment for the defendants.

MARYE. STEVENS vs. loNATHAN B. GORDON, appellant.
Kennebec.

Opinion May 10, 1895.

Trespass. Trover. Possession. Title in Third Party. Deed. Way.
In an action of trover for the value of grass cut from that side of a highway
next to plaintiff's farm, the question does not necessarily involve th_e legal
title to the land, but only the possession.
Mere possession of land is sufficient to sustain an action of trespass quare
clansmn, against a person having neither title nor possession; so of trover
for the value of grass cut from such land.
The possession of personal property carries with it the presumption of title
and enables the possessor to maintain trover against any person except the
rightful owner.
And it is no defense in such action to set up title to the land in some third
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person unless the defendant can justify his acts by authority from such
party.
A motion for a new trial cannot be considered when there is not a full report of
the evidence.
ON MOTION AND EXCEPTIONS.

The plaintiff having obtained a verdict in the Superior Court,
for Kennebec county, in this action, which came into the court
on appeal from a trial justice, moved for a new trial and a]so
took exceptions.
The case appea1·s in the opinion.

A . .Llf. Goddard, for plaintiff.
Loring .Farr, for defendant.
S1TTING: PETERs,

HousJ<J,

STROUT,

c. J., WALTON,

FosTER, HASKELL, vVmTE-

JJ.

FOSTER, J.
This is an action of trover for the value of a
sma11 quantity of grass grown on the side of the road running
between the farms of plaintiff and defendant, and ·which was
cut and hauled away by the defendant. The title to the grass is
the question in controversy.
The case comes before us on exceptions and motion for a new
tria1.
The motion cannot properly be considered, inasmuch as from
an inspection of the evidence as reported it is not full and complete, and the certificate of the stenographer shows thnt it is
only a portion of that given at the trial.
The exceptions relate to the admissibility of certain evidence,
and to statements of the presiding judge in his charge. As
hearing upon these exceptions, the case shows that a rangeway,
eight rods wide, running east and west and laid out on the
plan of the original proprietors of the Kennebec Purchase, at
one time separated the respective farms now owned by plaintiff
and defendant.
The road which now divides these farms was laid out four
rods wide, taking the north half of the rangeway.
The plaintiff introduced in evidence a warrunty deed which
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bounded her land '' on the south by the road" in question. By
the terms of this deed the grant extended to the center of the
road. Oxton v. G1·oves, GS Maine, 371; Low v. Tibbettl'.5, 72
Maine, 92. Being a warranty deed, the plaintiff's title, in the
absence of evidence to the contrary, is presumed to be co-extensive with the grant, or to the center of the road.
The grass sued for was cut on the northerly side of this road,
and upon land to which the plaintiff had p1'ima facie title by
deed.
But the defendant contends that the plaintiff's grantor owned
only to the north line of the road and could not give tit le to the
center of it; and in support of this contention puts in evidence
two deeds in the chain of plaintiff's title running to previous
owners of the plaintiff's lot, wherein the road was excluded.
The mere exclu~ion of the road in these deeds does not of
itself rebut the plaintifPs prima facie title so as to defeat this
action, for the plaintiff claims title to the land over which this
road was laid, by adverse possession acquired by the plaintiff's
predecessor in title lc)ng prior to the laying out of the road.
The evidence shows that one Swanton, who was a predecessor
in title, before the road was laid out or built had occupied and
cultivated the entire width of the present road, and that what
is now the road was inc]uded in his field; and that the dividing
line between him and the defendant's grantor was where the
south si<ie of the road now is; and that the wall along the north
line of the road was built by Swanton after the road ,vat:i
constructed.
Such being the position of the plaintiff, it was allowable fen·
her to show that Swanton and all his successors in title had
open]y, notoriously and peaceably possessed. cultivated and enjoyed the produce of the north side of this road, not however,
interfering with the general rights of the public, until the
occurrence in 1892, which is the subject of this suit.
The plaintiff had the right to show possession, which is some
evidence of title, and in the absence of all other is evidence
enough of title. Brookings v. JVoorUn, 74 Maine, 222.
This evidence of uninterrupted and undisputed possession,

Me.]

STEVENS V. GORDON.

567

cultivation and improvement for so long a period of years had
an important bearing from the fact that the loc1a; is directly in
front and in plain view of defendant's house. He adrrnts knowledge of these acts of the plaintiff and her predecessors in title,
and that until 1892 he neither questioned their right nor asserted
any in himself.
This action of trover does not necessarily involve the legal
title to the land, but only the posseHsion. Mere possession of
land is sufficient to sustain an action of trespass quare claw:wn
against a person having neither title nor possession. Brookings
v. lVoodin, supra. The plaintiff being in possession of the
land, as the evidence shows, could have maintained trespass
against any person who could not show a better title. So the
possession of personal property carries with it the presumption
of title and enables the possessor to maintain trover against any
person except the rightful owner. Jarnes v. TVood, 82 Maine,
173, 177, and cases cited.
The plaintiff was in possession of the land and hud the choice
of actions, trespass quare clausmn, or trover for the value of
the grass severed from it.
Nor could it have availed the defendant to set up title to the
land insome third person unless he could justify his acts by authority from such party. Fiske v. Snwll, 25 Maine, 453. This
he did not attempt to do.
Therefore, as all the excluded deeds were offered, not for the
purpose of proving title in the defendant, or in any person under
whom defendant claimed to justify his acts, but for the purpose
of showing title in a stranger, they ·were properly excluded.
The answer to the question propounded to f.,Toseph H. ·Williams
as to what land passed under the description '' rest and residue,"
in some of the above named deeds, was rightly excluded. It
was in relation to deeds that we1;e irrelevant to the case. If the
deeds were not admissible the question ·was of no importance.
Moreover, there being no latent ambiguity in the deeds, they
were not subject to explanation by parol testimony. If there
was any ambiguity it was patent, and an examination of the deed
to which the question related shows that it could have been
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readily removt"d by an examination of the other deeds referred
to therein. They should have been produced or accounted for
before any oral testimony would have been admissible.
There are numerous exceptions taken to certain detached
portions and sentences from the charge of the presiding judge.
It is unnecessary to consider ca~h one separately. A part of
them relate to the question of title by adverse possession, - a
title acquired prior to the location of the road in question, and
taken in the connection in which they stand, there does not
appear to he anything objectionable in them. These instructions
were ns favorable to the d~fendant as he could expect. The
defense was allowed great latitude in the ii1troduction of evidence
tending to show title to the land in a stranger, and under whom
there was no pretense that the defendant could justify. Upon
this point the judge said : '' The introduction of a deed which
would simply negative the fact that she or her immediate predecessor in title owned to the center of the road, or in other words,
proving negatively by a single deed that she did not by that deed
get the title, would not be sufficient to dispossess her of the title.
But it must be by clear and absolute proof of title in another
party." This certainly was more favorable to the defendant
tlian he ,vas entitled, especially when not justi(ying or claiming
under such other party. Again, the exception to the remark
of the court, that " both counsel in argument claimed that the
rnad was laid out upon the northern side of the rangeway ,"
cannot he sustained. If the position of counsel was not correctly stated by the court, attention should have been called to it at
the time, that the court might have corrected it.
Nor is there anything in the other exceptions which requires
any extended consideration. ·we see nothing in them that requires any revjsion at the hands ~f this court.
lJiotion and exceptions overruled.
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PERRY.

Opinion May 14, 1895.

Wal. Testarnentary Capacity. Evicience. Expert.
To establish a will, contested on the ground of the want of testamentary capacity
it must appear that the testatrix was a person of "sound and disposing
mind;" that she had mental capacity sufficient to enable her to understand
the business in which she was engaged. A ''disposing mind" involves the
exercise of so much mind and memory as would enable a person to transact
common and simple kinds of business with that intelligence which belongs to
the weakest class of sound minds. It exists when the testator can recall the
general nature, conditions and extent of his property, and his relations to
those to whom he gives as well as to those from whom he withholds his
bounty. There must be active memory enough to bring to mind the nature
and particulars of the business to be transacted, and mental power enough
to appreciate them and form some rational judgment in relation to them.
But mere intellectual feebleness must be distingushed from unsoundness of
mind. A person may be incapacitated by age and failing memory from engaging in complex a.nd intricate business, and yet be able to give simple
directions for the disposition of property by will. Great age may raise
doubt of capacity so far as to excite the vigilance of the court, but it not only
does not constitute testamentary disqualification, but rather calls for the
protection and aid of the court to further its wishes. The control which the
law still gives to a man over the disposal of his property is one of the most
efficient means which he has in protracted life to command the attention due
· his infirmities.
In this case a woman, seventy-eight years of age, made a will giving her homestead to her adopted son. The will was contested by her daughter and only
child. Held, that after a careful examination of all the evidence, it is the
opinion of the court that the mental capacity of the testatrix was not devoid
of any element requisite to make a valid will. The internal evidence afforded
by the will itself is not only no impeachment of her testamentary capacity,
but-rather a confirmation of it. The leading provision of the will in which
she gives the homestead to her " adopted son'' appears to have been in conformity with a desire which she had long cherished, and a purpose ,vhich she
had declared, long before the execution of the will. She may have been
childish, changeable, impatient and sometimes inconsiderate; her judgment
in relation to the value of property may not have been the most reliable and
her mind may not have been vigorous enough to grasp all the features of a
complicated transaction; but all this may be said of multitudes of elderly
people whose competency to manage simple and ordinary kinds of business
is never questioned by their acquaintances.
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It is proper for the family physician to express un opinion upon the actual condition of his patient's mind, but not competent for him to give an opinion
upon the direct question of her capacity to make a will. An expert should
not be required thus to invade the province of the court and jury. Capacity
to make a will, or what in any case shall be the standard oflegal C'.lpacity, is
a question of law.

ON REPOHT.
The case appears in the opinion.

0 . .E. and A. S. Littlefield, for appellant.
A. A. Beaton and R. R. Ulmer, for appellee.
SITTING: PETEHS, C. J., WALTON, EMERY, HASI{ELL, WHITEJJ.

HOUSE, WISWELL,

WHITEHOUSE, .J. This is an appeal from the decree of a judge
of probate approving and allowing the wil1 of Margaret B. Perry,
of the following tenor.
'' Know all men by these presents, that I, Margaret B. Perry of
Rockland, Knox County, Maine, being \Veak ~n body but of
sound and perfect mind and memory, do make, publish and declare this my last will and testament, and herein di:;pose of all
my worldly estate in manner following, to wit:
''First: I order and direct my executor hereinafter named, to
pay all my just debts and funeral charges, as soon us may be after
my decease.
"Second: I give a11d devise to my adopted son, Arthur C.
Perry, for, and during the term of his natural life, the homestead
upon which I now live, situate on Ocean street, in the city of
Rockland, Maine, to have and to hold the same to him and his
assigns, with all the appurtenance~ thereto belonging, for and
during the term aforesaid. And I request the said Arthur C.
Perry, if ever disposed to sell his right in· the house and lot
aforesaid, to give the fir:::;t refusal of the same to my daughter,
Mrs. Hezekiah Hall.
''Third: I give and bequeath to my daughter, Frank, wife of
Hezekiah Hall, the sum of three hundred dollars. ($300.00.)
"I also give and bequeath to my said daughter, Frank, the
furniture now in the parlor bed room, in my said house, together
with the carpet now on the parlor floor of said house.
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~~Fourth: I give and devise to my grand-daughter, Emma
Perry, one of the children of said Arthur C. Perry, the reversion of the said house and lot, hereinbefore devised for life to
said Arthur C. Perry. My intention being that on the death of
said Arthur C. Perry, that said house and lot ~hall go to said
Emma Perry, should she then be living. If she should not be
living then I devise said reversion to the heirs of the said Arthur
C. Perry.
"I also give and bequeuth to the snid Emma Perry the furniture
now in the front charn ber in my said house.
1
~ Lastly: I give, bequeath and devise to my said adopted son,
Arthur C. Perry, his heirs and assigns forever, all the rest, residue and remainder of my estate, real, personal or mixed,
wherever found and however situated; and I do hereby appoint
the said Arthur C. Perry, sole executor of this my last will and
testament, hereby revoking all former wills by me made."
One of the reasons originally assigned for the appeal, ·was
that the will was the result of undue influence on the part of
Arthur C. Perry, hut it is not seriously urged that there is sufficient evidence to establish this ground of appeal as an independent proposition.
The principal contention now is that the testatrix was not of
sound and disposing mind at the time of the execution of the
will admitted to probate. This objection is also duly set forth
in the reasons of appeal, and the question is now to be determined by the law court, without the aid of a jury trial, upon the
evidence adduced at the hearing before the judge of probate, or
so much thereof as may deemed legally admissible, with certain
additional facts agreed upon by the parties and presented in the
report as a part of the evidence.
The burden is upon the proponent to prove that the testatrix, _
at the time of the execution of the will, had mental capacity
requisite to make a valid will. It is incumbent upon him to
show that August 24, 1892, Margaret B. Perry was a i~ person of
sound and disposing mind;" that she had a mind sound enough
properly to devise and bequeath her property ; that she had
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mental capacity sufficient to enable her to understand the business in which she was engaged when she made the will.
A'' disposing mind" involves the exercise of so much mind and
memory as would enable a person to transact common and simple
kinds of business with that intelligence which belongs to the
weakest class of sound minds; and a disposing memory exists
when one can recall the general nature, condition and extent of
his property, and his relations to tho~e to whom he gives, and
also to those from whom he excludes, his bounty. He must have
active memory enough to bring to his mind the nature and particulars of the business to be transacted, and mental power
enough to appreciate them and act with sense and judgment i,n
regi1rd to them. He must have sufficient capacity to comprehend the condition of his property, his relations to the persons
who were or :;;hould have been the objects of his bounty, and the
scope and bearing of the provisions of his will. He must have
sufficient active memory to collect in his mind, without prompting, the particulars or elements of the business to be transacted,
and to hold them in his mind a sufficient length of time to perceive, at least, their obvious relations to each other, and he ahle to
form some rational judgment in relation to them. See Robhuwn
v. Adarns, 62 Maine, 369; Bames v. Barnes, 66 Maine, 286;
Delafield v. Parish, 25 N. Y. 9; 1 Red. on ·wms, 121-135;
Schouler on Wills, § 68.
But mere intellectual feebleness must be distinguished from unsoundness of mind. The requirement of a "sound and disposing
mind" does not imply that the powers of the mind may not have
been weakened or impaired by old age or bodily disease. A
person may he incapacitated by age, and failing memory, from
engaging in complex and intricate business, and incapable of
understanding all parts of a contract, and yet be able to give
simple directions for the disposition of property by will. Great
age may raise doubt of capacity, so far as to excite the vigilance
of the court, but it does not alone constitute testamentary disqualification. On the contrary, as stated in Maverickv. Reynold8,
2 Bradf. Sur. Rep. 360: "It calls for protection and aid to
further its wishes, when u mind capable of acting rationally, and
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a memory sufficient in essentials are shown to have existed, a,nd
the last will is in consonance with definite and long-settled intentions, is not unreasonable in its provisions, and has been
executed with fairness."
,vhen the mental capacity of Margaret B. Perry is subjected
to these recognized and familiar tests, it is the opinion of the
court, after a careful examination of the evidence reported and of
the elaborate arguments of counsel, that it was not devoid of
any element requisite to make a valid will. The internal evidence afforded by the will in question executed by her August
24, 1892, is not only no impeachment of her testamentary
capacity, but rather a confirmation of it. The leading provision
of the will in which she gives the home:-Jtead to her "adopted
son," Arthur C. Perry, during his life, and the remainder to his
daughter, whom she mentions as her 'tgrand-daughter, Emma
Perry," appears to have been in conformity with a desire which
she had. long cherished, and a purpose which she had explicitly
declared long before the execution of the will. It is the uncontradicted testimony of two witnesses that, two years and a half
before the will was mnde, she stated to them that she "intended
for Arthur to have the house," and that it was her husband's wish
that Arthur should have it when they were done with it. Nor
is there anything in the evidence tending to show that the disposition of her property according to the terms of this will was
unreasonable or unnatural. It nowhere appears that the "adopted
son" was in any respect unworthy of the benefit bestowed upon
him; and it may properly be inferred from the evidence that, as
her daughter, Mrs. Hall, was happily married and provided with
a comfortable home, the testatrix considered her situation in life
so fortunate as to place her beyond any need of her mother's
bounty. The request that Mrs. Hall should have the refusal of
Arthur's right in the house in the event of a sale, with the
bequests to her of the parlor furniture and the sum of three hundred dollars, was a kindly remembrance, apparently evincing
not only natural affection, hut a sense of justice towards her
daughter. And all the provisions of the will, examined without
the aid of extrinsic evidence, would seem to indicate an active
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memory on the part of the tmitatrix and a rational comprehension
of the condition of her property and her relations to the beneficiaries named in the will.
The physicial condition, manner of life and general conduct
of the testatrix about the time of the execution of the will, and
the particular circumstances attending it, all strengthen the proponent's view of her testamentary capacity. True, the will was
made less than four months before her death, when she wa8
nearly seventy-eight years old, with some of the infirmities of
age upon her; but she was then living in her own house, and was
deemed capable of managing her own household affairs, receiving
such kindly assistance a~ might be rendered from time to time
by her daughter, who lived next door, and by the ~chool teacher
who boarded with her for two years immediately preceding her
denth. She appears to have visited the office of the attorney,
who drew the will, two or three times before it was executed;
but it was drawn in accordance ·with directions given by her two
weeks before, and again read to her in presence of the subscribing witnesses.
Two of these attesting witnesses give positive and unqualified
testimony that they considered her of sound mind at thnt time,
while the third, though not asked to state the opinion which he
formed at that time, gives a circumstantial and detailed account
of what transpired in his presence, from which it would appear
that the conduct of the testatrix was entirely consistent, regular and natural.
The testamentary capacity of the testatrix being presumptively
established, the proponent rested ; and thereupon the contestant
introduced eight witnesses, including the daughter who contests
the will, her husband, and her sister-in-law, the mo~t of whom
had been intimately acquainted with Mrs. Perry for many years,
and all of them during the later years of her life.
They represent her, respectively, a~ childish, forgetful and
subject to dizzy spells; or as impatient, inconsiderate and unreasonable, as indicated by her urging Dr. Cole to hasten the
removal of a sick niece from her house, by her exaggeration of
the amount of labor she performed in her daughter's household,
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and by her complaints that her aged sister, whose mind was
very much impnired, ~~ tired he1· all out;" as changeable, forgetful
and liable to have ~~ peculiar ideas," as instanced by her belief
that Arthur Perry was able to hire a place at a large rental; as
not sleeping well one night after talking with Arthur Perry; or
as excitable, and subject to headache and dizziness; or as breaking down in consequence of the severe illness of her husband,
eleven years before ; or again as growing more feeble, childish
and weak-minded during the last yeur of her life, her mind
failing with her body. On cross-examination, however, one of
these witnesses thought Mrs. Perry'8 condition was ~~ about the
same as other old ladies of her age."
The contestant, also, attaches great significance to the fact that,
while there is in the will a bequest. of ~~the sum of three hundred
dollars" in favor of the daughter, in addition to the gift of the
furniture in the parlor bedroom and of the parlor carpet, the
schedule of assets appraised discloses a total value of one hundred and forty-one dollars and sixteen cents, of which only eleven
dollars and sixty-six cents is money. Two of the subscribing
witnesses to the will received the impression that Hhe had three
hundred dollars in some bank, but it appears from the testimony
of the contestant and her husband, Captain Hall, that although
the personal property inventoried al] came into the possession
of Captain Hall, and was found in his hands after the death of
Mrs. Perry, no money or other property was found anywhere
except that named in the inventory. It is, therefore, earnestly
contended that Mrs. Perry was laboring under the delusion that
she had three hundred dollars deposited in some bank, and
attempted to bequeath that amount to her daughter, when in
fact she was not possessed of a single dollar out::::ide of the real
estate devised to Arthur C. Perry and his daughter, valued at
eight hundred doJlar_s, and her household goods, and eleven
dollars and sixty-six cents in money, appraised at one hundred
and forty-one do11ars and sixteen cents. It appears that her
taxes were nhated, and that her only meant-5 of support were
derived from a pension of twelve dollars a month <luring the
later years, and eight dollars a month during the earlier years
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following her husband's death, with such sums ns she may have
received from boarders; and while it does not seem from the
evidence highly probable that she had three hundred dollars in
money at the time of her death, it is not conclusively established
that she did not have it at the time she made the will. Again,
it is not an extraordinary hypothesis to assume that she greatly
overestimated the value of her household furniture and other
personal effects, and believed that at least three hundred dollars
would he realized from the sale of these after the specific
bequests to the daughter and Emma Perry had been set apart.
The apparent inconsistency is susceptible of other plausible
explanations; but the existence of the discrepancy is not so
indubitable that it can safely he accepted as conclusive proof of
an insane delusion ; and, in nny event, its significance ·would
not be so strong that it might not he overcome by the great
weight of other evidential facts and circum8fances tending
strongly the other way.
Nor do we think that the testimony of Dr. Estabrook, who
was called as the family physician of the testatrix, and allowNl
to give his opinion as an expert respecting her competency to
make a will, is entitled to the weight which the contestant would
give it. It appears that he was not consulted by her profei!!sionally for more than a year prior to the execution of the will ; but
he states that ,t she bus heen a feeble woman, suffering from
uterine trouble peculiar to women," and was tt in a feeble condition of min,d." When requil'ed in direct examination to state
if she had "sufficient intelligence to make a will," he says : ' I
don't know as I can; I am not quite prepared for it coming in
that shape;" and when pressed to answer, assuming her condition
to be as he had described it, and that she had undertaken to
dispose of property that she did not possess, he properly replied
in substanee that he did not understand '! what the condition of
a person's mind should be to he rendered competent to make a
will." The learned counsel thereupon stated some of the prin•cipal requisites of testamentary capacity and the witness
answered: !t If she should give away somebody else's property,
or property that WHS not her own, I should say she was not
1
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competent." The counsel then said : '' The question is, taking
all these things into account, with your knowledge of her, her
condition v,rhen you saw her, what the witnesses say of her loss
of memory, her increased impatience, her treatment of her
daughter, and her frequent dizziness, now, whether taking all
those facts into account, she had such competency as I ham
described, and was capable of making a will?" Ans. "I think
not."
It is plain, however, that if the element of "giving a\vay
property not her own," be eliminated, there are no facts stated
by this witness in his description of Mrs. Perry's physical and
mental condition, that ,will warrant his conclusion that she did
not have mental capacity to make a will.
Bnt though the witness was authorized as a family physician
to express an opinion upon the actual condition of his patient'l:l
mind (Fayette v. Chesterville, 77 Maine, 28), it was not competent for him to give an opinion upon the direct question of
Mrs. Perry's capacity to make a will. A question calling for a
direct expression of opinion from an expert, whether a testator
had ,i sufficient intelligence,., or "mental capacity," or was
ri competent.,
to make a will, is not the appropriate form of
inquiry, to elicit opinion evidence which will most satisfactorily
enlighten and assist the court and jury in determining that issue.
An expert should not he required thus to invade the province of
the court and jury. What is sufficient capacity to make a will
is not simply a question of fact; it is rather a conclusion which
the law deduce:::; from certain facts proved or admitted us premises. As stated by the court in Fairchild v. Bascomb, 35 Vt.
398 : ri A witness may not correctly apprehend the rule of law,
and if he uses such expressions, may he misled himself, or may
mislead the jury. Hence the question should be framed so as
to require him to state the measure of the testator's capacity in
his own language, and by such ordinary terms or forms of
expression as will best convey his own ideas of the matter;" or
to use the language of the court in Crowell v. Kfrk, 3 Dev.
358, "to state the degree of intelligence or imbecility the best
way he can." So in Kempsey v. McGinnis, 21 Mich. 123, the
VOL, LXXXVII.
37
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court hy Christiancy, J., use this language: p~Capacity to make
a will, or what in any case shall be the standard of legal capacity, is always a question of law. The physical or mental
condition from which that capacity may be deduced, is a question of fact ·which may he shown by evidence of physical or mental
manifestations, and the opinions of professional witnesses as
inference:-; of fact thereon. There has heen some looseness in
the courts in permitting opinions to he given upon a testator's
capacity, . . . hnt that mode of putting the question is objectionable."
In May v. Bradlee, 127 Mass. 414, it is said the court
might properly refuse to allow the question to he put in that
form, because it called for an opinion upon a mixed question of
law and fact, and not upon a question of medical science only.
What degree of mental capacity is necessary to the making of a
will is a question of law, which was not to he determined by the
witness, and as to which he could not be assumed to be informed,
unless the legal requisites of testamentary capacity were stated
in the interrogatory, or otherwise explained to him." But it is
obvious that even with such an explanation, incomplete as it
would ordinarily be, when hastily given under such circumstances, a medical expert could not instantly grasp and fu)ly
appreciate, all of the legal requisites of testamentary capacity,
and that form of inquiry would still be objectionable. The
more simple and better form of inquiry ~~ relates to mental
soundness or unsoundness, with reference as near as may be, to
the ptlrticular act or kind of act in dispute." Schouler on Wills,
§ 208. See also Lawson on Expert and Op. Ev. 137, Case IV.
But the proponent presents in rebuttal nine witnesses, neighbors and friends of Mrs. Perry, and with one exception all
disinterested and not related to either of the parties.
Their combined testimony covers a period of nearly thirty
years prior to her death, and comprises the condition, conduct
and habits of life of Mrs. Perry in their varied relations with
her of a business and social character during all this time.
They discovered no material change in her appearance or manner, and no peculiarities in her conversation or conduct. One
~p
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witness set out blackberry hushes in her garden late in the fall
after the will was made in August; she waited upon him, "got
the things" for him, and directed him how to perform the work,
and he followed her directions. None of them observed anything ''particular" or ''peculiar" in her habits not characteristic.
of other ladies of her age and experience in life. She may
have been more forgetful of the present than of the past, and
may frequently have forgotten whut she had just before said or
done. She may have been childish. changeable, impatient
and sometimes inconsiderate ; her judgment in relation to the
value of property may not have been the most reliable, and her
mind may not have been vigorous enough to grasp all the features
of a complicated transaction; but all this may be said of multi-tudes of elderly people whose competency to manage simple·
and ordinary kinds of business is never questioned by theiracquuintances and friends. "Weakness of memory, vacillation
of purpose, credulity and vagueness of thought, may all consist
with adequate testamentary capacity under favorable circum-stances/' Sehouler on Wills, § 70. "It is one of the painful:
consequences of extreme old age," says Chancellor Kent, "that
it ceases to excite interest, and is apt to be left solitary and.
neglected. The control which the law still gives to a man over·
the disposal of his property is one of the most efficient means
which he has in protracted life to command the attention d:u.e·
his infirmities." Van Alst v. I--lunte1·, 5 .Joh;s, Ch. 148.
Appeal dismissed. Dec1·ee of probate cou1't aifinned.

JoHN BIRD COMPANY

Knox.

vs.

FRANCESE. HURLEY.

Opinion May 21, 18~5.

Partnership. Husband and Wife.
Much more evidence is necessary to establish the existence of a business
partnership between husband and wife, than between persons not in that
relation.
Acts of a wife in assisting or advising her husband in business, such as keeping the books, making purchases and sales, examining, paying or contesting
bills, advising for or against particular transactiom,, etc., and her frequent
use of pronouns in the possessive case, when speaking of the business, are
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not of themselves sufficient to establish her actual partnership interest
against her explicit denial.

ON MOTION.
Assumpsit on an account annexed to the writ, in which the
balance claimed is $552.19.
The action was originally against William P. Hurley and
Frances E. Hurley, co-partners under the firm name of the Rockland Lime Company. The defendant, °"rilliam P. Hurley, having
been adjudged an insolvent debtor, and the insolvency proceedings being still pending, the plaintiff discontinued as to him.
Frances E. Hurley, the other defendant, pleaded the general
issue, and filed an affidavit in due form denying the copartnership.
The case is stated in the opinion.

C. E. and A. S. Littlefield, Mervyn Ap Rice, with them, for
plaintiff.
W. H. Fogler, for defendant.
SITTING:
WELL, tTJ.

WALTON, EMERY, FOSTER, WHITEHOUSE, WIS-

EMERY, J. Some person or persons were carrying on a limeburning and general store business on certain premises in
Rockland, under the business name or style of the ''Rockland Lime
Company," at the time the plaintiff sold to him or them the bill
of goods sued for in this action. William P. Hurley was admittedly carrying on that business under that name, either alone
or with a partner or partners. He ordered these goods for use
in the business, and they were churged upon the plaintiff's books
to the "Rockland Lime Company." Afterward, °"rilliam P.
Hurley, upon petition of the plaintiff and other creditors, was
adjudged an insolvent debtor, and his business affairs were
wound up in the Insolvency Court. The plaintiff's claim there
was the same as sued for here, and was duly proved against
William P. Hurley in that court. Later still, the plaintiff
claimed to have discovered that one Frances E. Hurley, a
woman, was in fact a partner-with William P. Hurley in the
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business, at the time the latter ordered the goods, and this suit
is brought against her as such partner.
It nowhere appears in the evidence that the plaintiff, or its
selling agent, at the time of the sale, :mppoAed Frances E. Hurley
to he a partner in the business, or sol<l the goods upon her credit.
Whatever testimony was offered in support of that proposition
was ruled to be incompetent. It had not been sho"vn that any of
the plaintiff's agents at this time of the sale were informed of
any circumstances t<:'nding to prove her partnership interest.
The plaintiff, therefore, could recover only by proving that
Frances E. Hurley was in fact such partner.
The evidence introduced by the plaintiff upon this isr-.ue of
actual partnership, tends to prove many and various circum.
stances, notably acts and declarations of Frances E. Hurley,
which are claimed by the plaintiff to be sufficient to establish
her partnership interest. She was the owner of the real estate
used in the business. She mostly kept the hooks. These
books showed a personal expense account of ,vmiam P. Hurley,
and one of Frances E. Hurley. She was often about in the
store, on the wharf, and at the kiln. She often expressed her
opinion as to the expediency of different transactions in the
business.
She personally directed matters at times, as by
ordering material for the business, or selling the product. She
occasionally questioned bills presented, and assumed to adjust
claims for or against the business. She was personally urgent
that there should be a union of the lime-burners. She indorscd
with her individual name several notes ~iven in the business.
She often signed the business name to letters, checks and
receipts, sometimes with her initials added, and sometimes
without. She commonly, if not always, when speaking in or
of the business, used the first person singular or plural, hut
there was no evidence that she evf'r said she was a partner, or
snid that she had any direct pecuniary interest in the business.
It may be fully conceded,. however, that enough circumstances,
in kind and quantity, ·were shown to amply prove that Frances
E. Hurley had a partnership in the businesti, in the absence of
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any other relation between her and vVilliam P. Hurley which
would equally well explain all these circumstances.
But Frances E. Hurley was all this time the wife of William
P. Hurley, who admittedly was engaged in the business, and
who had purchased these goods. )Ye think that all she is
shown to have said and done as to the business may have been
evoked by a strong, but exclusively wifely, interest in her lmsband's nflairs. Her various expressions of interest, and even
proprietorship, were no more than are commonly used by
farmers' wives when speaking of the farm or dairy. As his
wife, she was naturally interested in his business conduct and
success. This interest would be excited, not only by ·wifely
sympathy, hut also by the fact that her own well-being would
be affected by his business success or failure. If she was, as
appears in this case, a woman of energy and business capacity,
she would naturally advise, check and assist her husband, and
even carry on more or less of the work herself. All that ;:,he
did in this way would not alone raise a presumption that she
was in his regular employ, and entitled to salary or wnges.
Hobnes v. Waldl'on, 85 Maine, 312; nor any presumption that
she was entitled to a share of the product. Sarnpson v. Alexande1·, G6 Maine, 182; Berry v. Berry, 84 Maine, 545.
The law cherishes the marriage relation. It recognizes the
deep interest the wife should, and does, take in the business
carried on by the head of the family. It regards and commends
this interest as arising naturally from marital affeetion and duty
rather than from any partnership in the business. This wifely
interest is essential to the completeness of the marriage relation.
Its quick and ample manifestation should not be restrained by
any fear of danger therefrom to the wife or her separate estate.
Frances E. Hurley was a witness, and she explicitly and
emphatically denied any partnership interest. Against her
denial, the plaintiff'::; evidence falls far short of proving that she
was a partner.
In lVlassnchusetts, in 1861, under statu:tes generally similar
to our present statutes, it was held that a business partnership
between husband and wife was not contemplated by the statute,
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and could not be formed so as to bind the wife. Lord v.
Parker, 3 Allen, 127. But as this question ,vas not raised nor
argued here, we do not consider it.
Jl./otion sustained. Verdict set aside.

°"TILLIAM

vV ILLIA:M

"r.

Kennebec.

S.

GRANT,

in equity,

vs.
BRADSTREET'

and others.

Opinion ,July 18, J 895.

Equity. Will. Trust ex maleficio. Evidence.
The respondent, W. B., promised his brother, P. B., that if the brother would
refrain from making a will and thus leaYe the respondent, as heir and next
of kin, the sole inheritor of all his brother's estate, he, the respondent, woulcl
pay a certain annuity out of such estate to a certain relative of the two patties. Held; That such a promise, if acted upon, may be enforced in equity,
the court abiding by the case of Gilpatrick v. Glidden, 81 Maine, 137.
The promise, however, must be proved by clear and convincing evidence,
especially where the proof is oral and not in any part written.
The ground upon which equity obtains jurisdiction in such a case is that it
would be a fraud for a party to avoid such a contract merely because it is
not attended with the usual legal formalities, when the promise may be as
certainly and safely proved in equity without such formalities.
In no ordinary case would the court be satisfied to rely on the oral evidence
of one witness as sufficient to establish such an alleged promise, especially
against the positive denial of the respondent, unless the testimony of the
single witness be supported by a considerable amount of direct or indirect
corroboration.
It was admissible for the complainant to show, in support of such a promise,
that the d0nor shortly before his death and prior to the occasion when the
promise was made, said to another person that he should direct the respondent to make a donation to the complainant; and such testimony has a very
strong probative force, in aid of other evidence to prove the complainant's
contention.
Gilpatrick v. Glidden, 81 Maine, 137, affirmed.

IN

EQUITY.

On appeal and exceptions by defendants.
This was a hill in equity in which the plaintiff claimed that
the ]ate Peter G. Bradstreet of Gardiner, Maine, died intestate,
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but before his death instructed his brother, William W. Bradstreet, who in case of such intestacy would be the sole heir to
the property of the deceased, that an annuity of one thousand
dollars annually to be paid nccording to the terms set forth in
the bill in equity was given to the plaintiff out of the property
of the intestate's estate, and that the defendant, Bradstreet,
promised the deceased that if he would refrain from making any
will he would see this annuity paid to the plaintiff out of the
estate of the deceased; that in consequence ofsuch promise the
deceased <lid refrain from making his will, hut that the said
defendant, notwithstanding his promises has fraudulently refused
to pay the annuity aforesaid. This bill in equity was brought
against the defendant and the administrators of Peter G. Bradstreet to compel such payment.
All these allegations were denied by the defendants. An
issue of foct was framed at the request of the plaintiff and
submitted to a jury, who found for the plaintiff upon the issue
submitted. The issue submitted was as follows :
''Did William W. Bradstreet promise Peter G. Bradstreet
that if he, the said Peter, should <lie intestate, and he, the said
William W., should succeed to the said property as the sole
heir and next of kin, then he, the said William "\V., would, out
of said property, pay to the plaintiff the sum of one thousand
doll:Hs a year during the natural life of the said plaintiff, in
quarterly payments of two hundred and fifty dollars each, the
fir~t payment to be made December 1, 1889, and thereafterwards
every three months? Answer. Yes."
(Bill) To the Supreme ,Judicial Court, in equity :
"\Villiam S. Grant of Aberdeen, in the State of Washington,
complains against ,vmiam W. Bradstreet of Gardiner, in the
county of Kennebec, and State of Maine, und also against
vVeston Lewis and Everett L. Smith, both of said Gardiner,
administrator:::; upon the goods and estate of Peter G. Bradstreet,
deceased, late of i:mid Gardiner, and says:
1. That on the thirteenth day of September, A. D., 1889,
Peter G. Bradstreet was a resident and inhabitant of said Gardiner and possessed of a large estate, the amount of which the
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plaintiff is unable to state, but he is informed and believes that
said Peter was then possessed of real estate of the Yalue of fifty
thousand dollara and perHonal property of the value of, at least,
two hundred and seventy-five thom;an<l dollars.
2. That on said thirteenth day of Septemher the said William
W. Bradstreet was the brother of said Peter, and inasmuch as
the said Peter had had no issue and then had no wife, father,
mother, sister, nieces, nephews, gmnd-nicces, grand-nephews
or brothers other than the said \Villiam then alive, the said
vVilliam ,:v. wa~ then hi8 expectant heir-at-law and next of kin,
and in the event of the death of said Peter would have succeeded
to all of his real estate in the State of Maine, and to all of his
personal property.
3. That on the said thirteenth day of September the i,;aid
Peter was suffering from a mortal sickness and was then conscious
of the fact that he could not recover therefrom and that his death
must soon take place. When so eonscious and apprehensive of
his early death, the said Peter on said thirteenth day of September gave to the said William W. directions as to what he desired
the said William ,v. to do with his property in case he should
die intestate and the said William should succeed to the same
as sole heir-at-law and next of kin. And the plaintiff says he is
informed and believes that the said William vV., among other
thing:.., promised the said Peter and gave him to understand that
if he, the said Peter, should die 1ntestate and he the said ,villiam W. should succeed to the said property as sole heir and
next of kin then he, the said William vV., would out of said
property pay to the plaintiff the sum of one thousand dollars a
year during the natural life of the said plaintiff, in quarterly
payments of two hundred and fifty dollars each, the first payment
to be made December 1, A. D., 1889, and thereaftenvards every
three months as aforesaid.
4. And the said Peter. relying on the aforesaid promise and
undertaking of the said William "\\,,.., thereafterwards refrained
from making a will, and on the seventeenth day of September,
A. D., 1889, died intestate, leaving, as the plaintiff is informed
and believes, real estate of the value of fifty thousand dollars
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and personal estate of the value of at least two hundred nnd
seventy-five thom~and dollars; to all of which real estnte the
said WilJiam W., then succeeded as sole heir at law, and to all
of which personal property, subject to the payment of the
funeral charges, expenses of last sickness, dehts and expenses
of administration, the said "rillium W. then becnme entitled as
sole next of kin.
5. At a term of the probatP court held at Augusta, within
and for said county of Kennehec, on the second Monday of
October, A. D., 1889, Weston Lewis and Everett L. Smith
were duly and legally appointed administrators upon the goo<h;
and estate of the said Peter G. Bradstreet, and thereafterwards
accepted said trust and qualified hy giving honds as the law
directs. Although more than two years have elapsed since said
appointment and qualification, the said administrators have filed
no inventory and no account. But the plaintiff says he i::,
informed and believes that the said adrninh,trators have paid
large sums of money and delivered large amounts of securities
to the said William W., on account of his distributive share of
said estate, in all amounting to one hundred thousand dollars,
and that after the payment of all debts and lawful charges there
remains in the hands of said administrators personal property of
the vnlue of nt ]east one hundred thousand dollar::,, to all of
which the said vYilliam W. is entitled by law as next of kin.
6. The plaintiff says that the said William vV., succeeded to
all of said real and personal estate charged with the trust of
paying to the plaintiff the ~urn of one thousand dollars a year in
the manner and at the time afore~aid, and that he obtained and
accepted title and right to the same subject to the fulfilment and
performance of said trust and now hold:::i the same, and will hold
said property now in the hands of said administrators with the
trusts imposed thereon hy reason of the aforesaid promise and
undertaking of him, the said William W.; yet the plaintiff says
thnt he has requested the said ·wmiam W., to pay to him the
amounts so by sai<l William W., to be paid as aforesaid quarterly from nnd after December 1, A. D., 188H, but thP said 'William
W., has refused so to do and further refuses to fulfill said trust
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in the future or to make the plaintiff any payment thereunder
now or in the future.
The plaintiff prays as follows :
1. That it may be declared that all of the estate of 8aid
Peter G. Brad8treet by said William W. Bradstreet, heretofore
or hereafter received, and all of said e8tate in the hands of the
administrators thereof to which the said vVilliam W. Bradstreet
is now or may hereafter be entitled as sole heir and next of kin,
is and shall be charged with a trust in favor of the plaintiff for
the payment to him of the sum of one thousand dollars a year,
in quarterly payments, beginning December 1, 1889, with interest on ull overdue payments, to the date of the decree herein
and thereafterwards during the natural life of the plaintiff.
2. That the said William )V. Bradstreet may be decreed to
pay to the plaintiff the several sums due to him under the aforesaid trust, being two hundred and fifty dollars due December 1,
A. D., 1889, with interest thereon and a like sum with interest
thereon at the end of each period of three months thereafter.
3. That it may be decreed that the plaintiff is entitled to have
paid to him out of the estate of Peter G. Bradstreet, received
and to be received by the said \Villiam W. Bradstreet, the sum of
one thousand dollars_ a year in quarterly payments of two hundred and fifty dollars each~ beginning December 1, A. D., 1889,
,for and during the natural life of the plaintiff, with lawful
interest on such of said payments as arc now overdue.
4. That the defendant, "William ·w. Bradstreet, may be
ordered and decreed to execute such deed or deeds of covenant
and give 8uch security for the performance thereof as shall insure
to the plaintiff the payment of the aforesaid annuity of one
thousand dollars a year, in the manner and at the times aforesaid, for and during the natural life of the plaintiff.
5. That the defendants, vVeston Lewis and E,,erett L. Smith,
may he enjoined nnd reRtrained from making any further payments from the estate of Peter G. Bradstreet, to the said
William W. Bradstreet, until the said William ·w. Bradstreet
shall perform the trusts hereinbefore set forth and as shall be by
this Honorable Court declared.
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6. Thut for the purposes all necessary or proper accounts
may be taken, inquiries made an<l decision given, an<l that the
plaintiff may have his costs of this suit.
7. That the plaintiff may have such further or other reliPf as
the nature of the case may require and to thiR Honorable Court
shall seem fit an<l proper.
Wherefore, the plaintiff further prays that each of said defendttnts may be required to make full, true and perfect answer, hut
not upon their oaths, answers under oath being hereby specially
waived, to all and singular the matters hereinbefore stated and
charged as fully and particularly ai-i if the same were hereinafter repeated and they were severally and distinctly interrogated
in relation thereto.
And further that this Honorable Court will issue its temporary
injunction commanding the said Weston Lewis and Everett L.
Smith to make no further payments of money or deliveries of
property from the estate of said Peter G. Bradstreet, to the said
,vmiam W. Bradstreet, his heirs, executors, a<lministrators,
attorneys, agents or assigns, during the pendency of this complaint; etc.
,vmiam S. Grant.
Dated November 2, A. D., 1891.
.Heath and Tuell, complainant's solicitors.
(Exceptions.)

As hearing upon the issue suhmitted to the jury, the plaintiff
introduced as a witness one William G. Ellis, who testified as
follows:
~~ Q.
Now whether or not shortly before the death of your
cousin, Peter Bradstreet, you ha<l a conversation with him in
regard to William Grant, and if so, when was it? A. It was
the Friday week before he died Tuesday, that is eleven days
before.
"Q. State what the conversation was? (Ohjected to and admitted subject to exception.) A. He said he was going to tell
William Bradstreet to look out for Peter Grant and William
Grant and Eliza.
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'' Q. Did he state the amounts or sums? Was the statement
any more specific than you have given it? A. No, I bad no
other talk with him after that in regard to that."
To the admission of this evidence the defenchmts seasonably
excepted. Upon the testimony of Miss Fairbanks, the presiding justice charged the jury in part, as follows:
"Did she hear what she :mys she did? And if she did, what
was the nature of that transaction? ,vas it the intention of
Peter Bradstreet to leave it entirely to the discretion of William
whether he should have it or not? or was it a request, like all
the others, which w·illiam had cheerfully as~ented to and oflered
to carry out, if no will was made? As bearing upon this proposition, what was the real intention of the parties, if you find
there was a reference made to the name of vVillinm Grant, as
testified to by this witness? The testimony of William Ellis
was received of what he heard Peter say eleven days before that,
tending to illustrate the intention and characterize the reference
to the name of ·wmiam S. Grant, if made as claimed by Augusta Fairbanks. ·William Ellis says that eleven days before
Peter Bradstreet said to him: 'I am going to tell William to
look out for Eliza and Peter and William Grant.' You will have a
right, I say, to consider that as tending to illustrate the nature
of the transaction which Augusta Fairbanks testifies to. Would
it tend to show that he was going to tell him to do it, as he did
the others? or ·wns he to leave it entirely to his discretion, and
he might do it or not, as he 8aw fit? It would have some tendency to illustrate the nature of that transaction. Thi8 class of
testimony in kindred inquiries is uniformly received. QueRtions
often arise with reference to gifts made in contemplation of
death, gifts of personal property which may be absolutely delivered at the time. Questions arise whether a given transaction,
claimed to amount to a perfected gift, wns or not intended as an
absolute gift by the alleged donor; and in reference to such
inquiries his previous declarutions and letters written by him
showing an intention to make provision for the alleged donee
have uniformly been received.
So, here, after hearing the
testimony of the defense, to which I shall more particularly
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call your attention,- after hearing the testimony of William
Bradstreet as to what he said to his brother when first they had
their interview in regnrd to these bequests, when he said that he
told him he would do whatever he wished him to do, provided
no will was made to interfere, you have a right to inquire what
was the relation of those partieR, what was the state of mind of
Peter Bradstreet in regard to his brother. Did he have the
utmost confidence that his brother \vould carry out any such
request,-so that in his mind any request of his was substantially
the same as a gift? If you find that to be so, then I say to you
you would have a right to consider this evidence of ,vmiam
Ellis as having some tendency to estuhlish the issue in this case,
if you believe it to be true; because the situation would be
closely analogous to the case of an ordinary gift depending
wholly upon the express wish of the alleged donor.
It would have no neces~mry tendency, of course, in an ordinary case, to show that the conversation did take place; because
a person may express a desire or intention to do a thing and
entirely change it within the next eleven days ; but when you find, if
you do find, that the relation between them was such that any
wish expressed hy Peter Bradstreet would be carried out, and
wai:l so understood by the parties, fully and freely, as ful]y as
could be expressed, that there was that confidential relation
between them, you would have a right to consider this as having some tendency to show what the intention of Peter Bradstreet
was. But, as I say, what tendency it does have is entirely for
you, or what probative force it shall have is entirely for you,
because parties have a right to change their minds, and may
have done so."
To this portion of the charge the defendants seasonably
excepted.
After the verdict of the jury, the presiding justice without
argument ordered a pro fornia decree for the plaintiff and the
defendants filed exceptions, and also seasonably appealed from
the proforma decree.

H. .,._lJ,f, Heath and 0. A. Tuell, for plaintiff.
Counsel cited: Towles v. Bu1'ton, Rich. Eq. 146, S. C. 24
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Am. Dec. 409, note p. 413; 8l1'ickland v. Aldn'.dge, 9 Ves.
5Hi; Tlwrnpson's Lessee v. W!tite, I Dal1as, 424, S. C. 1 Am.
Dec. 252. note p. 258; Browne v. Bmwn, 1 H. & J. 430;
Gilpat1'ick v. Glidden, 81 Mnine, 137. p. 156. The English
cases approved in G-ilpat1'ick v. Glidden, go much further than
our case. Hallowell National Ban/..; v . .ilfm·ston, 85 Maine, 488,
in principle requires the sustaining our legal contention.

Orville D. Baker and L. C. Corid,-;h, for defendants.
The plaintiff must prove fraud as the only basis on ·which he
can recover; that is, that the defendant, William Brndstreet,
solemnly promised his dying brother that he would pay the
plaintiff im annuity of one thousand dollars, but after his
brother's death he deliberately violated that promise in fraud of
the plaintiff. To establish such fraud the plaintiff must prove
clearly three propositions :
1. That failing any promise the deceased purposed to leave a
formal will and hy it to secure the plaintifrs annuity.
2. That, with a view to prevent the making of such a will, the
defendant promised to see this annuity paid.
3. That the deceased, induced by such promise on the part
of the defendant, refrained from making the will which but for
such promise he would have made.
The advisory verdict given by the jury bears solely on the
second of these three propositions, namely, whether or not any
promise was made by the <lefendant to pay this annuity to the
plaintiff.
The deceased was not influenced to refrain from making a
will by any promise of the defendant.
It is not disputed thut if the deceased intended to leave a will
at all, and the defendant's promises, if made, induced him to
forego the making of such will, then equity ·will afford the
plaintiff relief; but the defendant claims that the undisputed
evidence here shows that the deceased deliberately purposed not
to leave a will under any circumstances; so that his not leaving
a will was the result of a settled purpose on his part, and was
not affected by anything the defendant promised or failed to
promise, and that such a case would not fall within the rule es-
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tablished for this State by G-ilpatrick v. Glidden, 81 Maine, 137.
As a tnatter of law, we submit that the burden is on the
plaintiff to show not only that the decen8ed requested, and the
defendant promised that the plaintiff\, •annuity should he paid,
but, also, that without such promise a will woukl have been made,
which would legally seeure this annuity, and that the absence
of such will was the direct consequence of the defendant's
promise.
As to the decree in this case, it is clearly stated in the excep-·
tions as signed hy the presiding justice, and by the deeree
itself, that this was rendered \Vholly pro forma without argument by either counsel, and simply as another form of bringing
the matter before the law court practically on report, so thut
they are to corn;ider the case precisely as if presented to them
in connection with the jury's verdict for a decree ut ni.r;i priw,;.
The defendant is, therefore, entirely unprejudiced hy this
decree, and the burden is still on the plaintiff to establish to the
law court his right to his decree~ with such aid as the verdict
may bring to the conscience of the court.
As to the effect of the verdict upon this branch of the case, it
is a well-settled principle of equity, which needs no citation of
authority, that such verdict does not bind the court in the same
way as the verdict of law, namely, to be sw~tained unless
manifestly agaim,t the weight of testimony, but the verdict
itself, together with the evidence, is nil addressed to the good
sense and corn,cience of the court; and it is for them to say not
whether they approved or disapproved of the verdict, but
whether the whole evidence in the case, with the verdict included,
gives them such satisfaction upon the facts as would establish
the plaintiff's case.
The ,testimony of Ellis must he excluded from consideration,
and the verdict of the jury, being based in part upon illegal
evidence, cannot he considered at all hy the court.
The testimony of Ellis states that in a conversation with
Peter Bradstreet, the deceased, held eleven da,vs before he died.
Peter said to him that '~ he was going to tell William Bradstreet
to look out for Peter Grant and ,vmiam Grant and Eliza.''
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Now, the defendant claims that this evidence shoot:-, wholly
wide of the point to be proved, and is not admit:1sible on any
lega 1 theory.
The sole issue for tpe jury was whether the defendant did or
not promise the deceased that the plaintiff, William Grant,
should receive an annuity out of Peter's estate. This promise
if made, at all, was made on Friday, the 13th of September,
1889. There is no pretense on the plaintiff's part or in the
evidence that such promise was made at any other date. hut the
a11eged conversation with Ellis took place just one week before,
namely, Friday, September Gth, and, at most, was only an
expresE-ion of a then existing intention on the part of the
deceased to make some provision for the plnintiff, or rather to
tell the defendant to make some such provision. The only
condition under which such eviclence could he legally receivable is where the point to he proveq lies not in the acts done or
communicated by the deceased, hut solely in the intent with
which they are done or communieated.
The degree of proof necessury: It is submitted that in a
case like this, addressinµ: itself to the equity of the court, nnd
practically creating a will where the deceased has purposely
1;efrained from making one, the burden of proof rests strongly
upon the pluintiff, nnd all necessary facts ~mst be shown by
clear and corivineing proof which shall leave a moral certainty
in the mind:i! of the court. Such a ca8e, we submit, demands
much more than a mere assertion of a single witness who µad
no intere~t to remember, contradicted by the evidence of the
party whose duty it wus to know, and unsupported by a single
collateral fact or witness.
Now, in the case at bar, where the plaintiff' has produced no
written wish of the teHtator, will not the court require, if not
the same formality, at least the same overwhelming certainty of
proof as the common statutes of the Jund require, eYen when
the tet5tator's own hand has fixed his wishes in writing?
The doctrine of Gilpatrick v. GUdden, is at best a somewhat
daring innovation from the common law. It creates or rndicully
alters a will of a man after he is dead, and on merely oral proof
VOL. LXXXVII.
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distributes his property in a wny different from that established
hy his own probated will, or by the laws of the land. The
smallest safeguard which the rights of property and of the dead
can demand is that in applying this somewl~at dangerous doctrine
the court should feel sure of the facts on which it is asked to act.
The plaintiff here has offered the testimony of a single
witness, Augusta Fairbanks, opposed by the solemn statement
of the old man, who was charged with the trust, and who is
admitted by the testimony to have carried out scrupulously and
even liberally every other trust committed to him by his brother.
In Gilpatric!..: v. Glidden, the testimony on the facts was
practically undisputed, plainti·ffs introducing witness after witnesH, in the neighborhood of a dozen, in all, and the defendant
introducing one witness only, and she virtunlly confirming the
very trusts claimed by the plaintiffs.
In Gilpah'iclc v. Glid<lenJ the plaintiff.-, had the testimony of
a trusted adviser, who was especially called in by the deceased
and the defendant for the purpose of consulting as to the agreement of the plaintiff, and sought to prove by a ·witness whose
attention was especially charged with the imbject matter of the
interview.
In the case at bar, the plaintiff produces no evidence from
any one called in as an adviser or charged hy the decea~ed with
any responsibility of remembering.
In G,ilpatrick's case the plaintiffs produced next the testimony of the scrivener who was called in to draft the will and
who heard the agreement repented by both parties in his prm;ence
at the time the will was signed.
In the case at lmr, the plaintiff produces no single witness
who was even. pre~ent in the 8ame room at the time of the
alleged agreement, hut only one who at most was merely an
eaves-dropper in another room, who overheard scraps of a conver8ation not intended for her ears concerning people whom she
had never seen and touching matters as to which she had no
duty to perform.
In Gilpatrick! v. Glidden, the plaintiff produced witness
after witness who testified to the repeated declarations of the
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defendnnt admitting the trust in the precise terms 'claimed by
the plaintiff; in the case at the bar, the plaintiff has prajuccd
no witness to testify to nny declaration ever made hy' thfa
defendant that any trust was declared in favor of the pluintitf~
In Gilpatrick v. (Hidden, the plaintiff proved the actual
making and signing by the defendant of a writing which if it
had not afterwards been lost or destroyed, would have been an
execution of the trust claimed. In the case at bar, the plaintiff
has produced no evidence of this nature.
Against the testimony of Augusta Fairbanks, therefore, we
set : ( 1) The clear and emphatic memory of the defendant
that the plaintiff's name was never mentioned to him by his
brother as an object of hou1Jty. ( 2) The contemporaneous
and original· evidence of the memoranda themselves which
contain a rough sketch of eve1:y other legacy contemplated by
the deceased but are significantly silent as to the plaintiff.
( 3) The witness Fairbank's lack of opportunity or interest or
duty to hear or remember. ( 4) The complete absence of any
memoranda by her which might refresh her recollection. ( 5)
Her complete and uniform inaccuracy as to ,the terms of every
trust which she partially heard, and her complete forgetfulness
of the other trust and subjects which were in fact spoken of by
the.deceased. (6) The admission of Miss Fairbanks to Joseph.
Bradstreet, now dead, that she had very likely confounded thename of Peter Grant, an actual legatee, with thnt of William,
Grant, an imnginary one.
( 7) The after-conduct of the•
defendant himself and the scrupulous zeal with which he more
than executed every other trust which his brother committed to
him. v\That possible motive had he for tviolating and fraud;.
ulently suppressing this trust alone?
SITTING:

WELL,

PETERS, C.J., WALTON, FosTER,HASKELL, '\'Vis;.
JJ.

STIWUT,

PETERS, C . .T. On the trial of this cause in equity the jury
found, as a matter of fact, that the respondent, William W.
Bradstreet, verbally promised his brother, Peter G. Bradstreet,
during the last '3ickness of the latter, and but a few days before:
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his death, that, if Peter should die intestate, leaving him, WilHam, as his imle heir and next of kin to succeed to all of Peter's
estate, he would puy, out of the estate soto he inherited by him,
to "1. . illiam S. Grant, the complainant, one thousand dollars
annually during the complninnnt's natural lifetime.
That such a promise, if ful1y and absolutely proved, may be
enforced by a court of equity as a charge upon the estate of the
intestate, however hazardous or impolitic such a precedent may
to some minds seem to be, is an established doctrine in this State,
as carefully elucidated and maintained in the late important case
of Gilpatrick v. Glidden, 81 Mnine, 137. Evidently, the risk
of nccepting and acting upon su~h doctrine consists mainly in the
temptation which judges and juries nre subjected to through
sympathy or misunderstanding to allow these irregular dispositions of property to he established upon untrustworthy and
insufficient evidence.
Therefore, when those legal formalities which are usually observed forconveyingo.rtransmitting property are to be dispensed
with in favor of equitable rules on the subject, the facts upon
which the equitabl~ superiority is to he allowed should be established hy clear and indubitable evidence. And this requirement
applies with great force in the present case, where the complainant's claim could be legally proved only by a will signed by the
donor and attested by three witnesses, whilst it is proposed to
be equitably proved mainly by the testimony of a single witness
without being evidenced by any writing whatever. Equity
herself assures us that in such a case the evidence must be strong
and certain enough to pr0<luce conviction in every reasonable
mind. The very ground upon which equity i)btains jurisdiction
in this class of cases is the plea ~~t up by her that it would be
unju.st and frnudulent to requ_ire that parol gifts shall fail of effect
merely for want of legal formalities to uphold them, when in
equity procedure the necessary facts cun be just as surely though
differently proved. The argument in behalf of the equitable
jurisdiction is that the only object of strict legul forms is to
attain a high degree of certainty in such important matters, and
that just as much certainty can be asimred in equity as by the
legal requirements.
·
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,vhether the evidence adduced in support of this clnimant's
case can stand the test, which we make the stan<lard for judging
this case and all such cases, is the question here. The complainant is obliged to rely grently on the testimony of Augu~ta
:E'airbank!;, who undertakes to reproduce the substance of a pm't
of a conversation between the two Bradi'.ltreets whieh she over:..
heard when in u room adjoining the one they were in at the time
referred to. Most of the circumstances attending the situation
of the parties at the time are not disputed.
The interview between the brothers took place Friday forenoon, September 13, 188H_: Peter's death occurring on the
Tuesday next afterwards. ,vrniam was then seventy-two years
old. Peter was the elder of the two, and never \VHS married.
He died intestate, leaving hi~ h1;other the inheritor of all his
property. They had been pnrtners, in husiness for nearly a
lifetime, und had acquired l~rge estates both jointly and individually. They had the confidence of the community us business
men, and each had an unlin~ited confidence in the integrity and
business ability of the other. The complainant was a second
cousin of Peter Bradstreet, as also was Peter Grant, whose name
will appear hereafter. Another prominent figure in the sketch
was Eliza Ferguson, who had been a faithful and trusted house,_
keeper for Pet~r Bradstreet for many yetH's.
, .Miss Fairbanks, the witness, a resident of "\\Test Gardiner,
and evidently a person of mature character un<l of more than
ordinary intelligence und education, for one in her station in life,
commenced to do house-work for Peter in February, 1889, continuing in that employment exclusively, until Peter was taken
sick. about three weeks before his death, when she took charge
of him as his nurse and continued in that capacity until he died.
On the morning of the day in question, ,villiam came to his
brother's room, as he was in the daily habit of doing, nnd left
,, word that his brother should see no callers that morning as he
was to do some business ,vith him, which would require all his
brother's strength. Miss Fairbanks, thereupon, bolstered up the
sick m:in with pillows under his head in readiness to see William,
and she then retired to her own room in the rear of the sickV

'
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room, not seeing: '\,Vi11iarn when he cume in the room nor during
the time he w:is there, hut hearing him. She left the doors open
between the . two rooms so that she could .hear if she should be
called for anything. and was lying. during the convenmtion between Peter and "'~illinm, on her hack upon her own bed for the
purpose of obtaining rest.
The house is an o'.d-fashioned two-story <l welling facing the
Kennebec• river in the city of Gardiner, with frmr rooms both
above u.nd he low, and Peter's bed wns in the south-enst corner
of the front room up stairs; the corner farthest off from
the passage-way between hi:; room and the room of Miss
Jf'nirbanks.
Her hed wns in the south-west corner of her
room, in the reur of his, being the corner of her room the
most •distant from such passage-way.
So that the whole
distance between the two beds was the greatest attainable
in the two rooms, excepting that neither bed wns exuct]y in a
corner, ns a space was left between the bed and the walls
in either room wide enough to allow a peri,on to get around
the heels. The rooms were of rectangular 8hape, his measuring
fifteen feet four inches by fourteen feet one inch, and hers
measuring fifteen feet four inches by twelve feet ten inches. The
spuce or passage-way between rooms measures about three feet
in length. A light-stand in his room, mentioned in the tet;ti_)}.10ny, \vas ubout three feet by eighteen inches.
·; The foregoing statement leads up to the testimony of Miss
Fn-irbahks touching. the main issue in the case, and we quote
from her direct examination :
HQ. J Ut-3t before vVillium returned to the 1·oom did Peter give
you any directions as to where to go or wlrnt you should do? A.
Yes, sir, he did.
HQ. In consequence of the directions that you received from
him then what did you do and where did you go? A. I went
into my room and luid down on the bed, ready if he called me
to go in, us I expected he would.
'' Q. While you were lying down on the bed who came into
Peter'~ room, if anybody? A. William Bradstreet.

'~)
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"Q. And what, so far as you know, did he fin;t do when he
went into the room? A. First, I remember of his moving a
stand out and heard him handling paper on the stand, nnd he sat
down and talked with Peter Bradstreet for sometime. · I heard
him call several names, hut I did not hear the first part of the
conversation because I did not interest myself in it; I could not
repeat it.
"Q. What was the fir~t converHation that you recollect and
that you noticed? A. :First, I heard them talking about having
Mr. Ellis come down that day, telegraphing for him to come
down. That is the first thing I remember of their saying.
r, Q. 'What next do you recollect? A. Then the next I took
notice of was when he spoke of Miss Ferguson, providing for
Miss Ferguson. Knowing her I was interested in the talk and
noticed what was ·snid.
"Q. "That did you hear said about Mi8s Ferguson? A. I
heard the request that Peter Bradstreet made. what they decide<l
on, the amount to be left her, and the way it should be left, and
heard coni;iderablc talk made in regard to her. Peter Bradstreet
was Ycry anxious that she should be provided for. (Objected
to.)
'' Q. State the suht-tance of ,vhnt you ean recollect that Peter
said about Eliza Ferguson? A. I cannot repeat the conversation
of both. He said he wished her to hav<' an income, a quarterly
income of four dollars a week, and he propose<l some way that
it should be left her, and spmething was said about its being left to
her in trust, a certain income being drawn from a certain amount,
and that he wanted a special provision made for her; spoke of
certain amounts, :md final1y decided on a certain amount.
'~ Q. ,vhat was the amount they finally decided upon? A.
Eighteen dollars a week. Took several amounts and he finally
decided on eighteen dollars a week - special provision made for
her.
"Q. ·what was said next? A. After they talked about that
- i t was some little time -Peter Bradstreet said he wanted to
provide for William Grant; said perhaps he had better leave it
to him the same way he did for Eliza, pay it to him quarterly.
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"Q. What did William say to that? A. He thought it was
a good idea and ngreed to it,- seemed to think as he did about
it, that it had better be paid in that way, and Peter said William
Grant he would leave a thousand dollar~ a year, payable quarterly, commencing the fir1,t of December.
'' Q. What did William say in the talk? A. They spoke of
what thh; income should be taken from, and from their conver..
sation he agreed to carry out the request.
"Q. State as nearly as you can just whnt "\\rilliam said, not
the exnct wor,fa, hut the substance of it, as you can best recollect
it? A. The exact conversation I did not remember, but I knew
what they meant when they were ta] king nnd understood it at
the time they were talk;ing. I_Iward it at the time but I forget
the exact conversation between them.
"Q. Do you mean to say you have stated the substance of it
as you recollect it? A. Yes, that is the substance. The exact
language I do not undertake to recall.
"Q. Was unyone tulked about after completing the talk
about William Grant? A. Then he said he wanted to provide
for Pc~ter Grant, and thought he would leave that in the same
way he did Mr. Wi1liam Grant's. He said he wished to give him
five hundred dollars a year, payable quarterly, con1mencing the
first of December.
'' Q, ·what did WiHiam Ray in respect to that? A. He
thought favorably of it and ugreed to carry o,ut the request.
'' Q. "\\r as anything said in the conversntion about this being
safe? ,vhat was there about thnt? A. Yes, when providing
for Miss Fm·gurson. He said he wanted her provided for so that
nothing ever would happen that she would be depemlent, and he
proposed some way that it should be .left to her, Qr "\\Tilliam
spoke of some way that it should be left to her, and Peter Bradstreet seemed to feel a little doubtful about it, and Mr. Bradstreet
said it was safe, there never would be any trouble or danger;
that she was safely provided for, us safe a~ could be at all.
By the Court :
"Q. How much did you say was agreed upon for her? A.
}..,our dollars a week, her regular income nt first.
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'' Q. vVhat nhout the eighteen dollars? A. That seemed to
be a special provision made for her.
Direct:
Q. After this did you have any tnlk yourself vdth Peter
about William? A. No. I also never had any talk with \Villiam
Bradstreet about it.
''Q. And after Peter's death did you have any communication
of any kind with the plaintiff. Mr. Grant, in regard to the matter?
A. No, sir.
Q. How long after his death before you spoke of it to anyllody? A. The first of November, I spoke of it first.
"Q. \Vhen in November? A. It was the first week in
November, I could not state the date. It was in 1889, about six
weeks after he died.
"Q. Now do you know what the relations were existing between Peter Bradstreet and William Grant, or did you know,
during the life of Peter Bradstreet? ( Objected to and admitted.)
A. I did in u measure know.
To Mr. Baker: William Grant was not at the house at any
time when I was there.
Q. State from whom your information came in regard to
their relations? A. Mr. Peter Grant." (Peter Bradstreet?)
We quote also from the cross-examination of Miss Fairbanks:
'' Q. Then whnt did you heur next? I heard him move a
stand out and rattle paper on the stand, and sit down and
get up.
"Q. "There was this stand kept that you speak of?- A.
Right next to the chair. I1"'rom the hall door to the door of my room
was a commode and the stand and a chair.
'' Q. That would he along the north wall of the sick room ?
A. Yes, sir. I heard him move the stand from there out
towards the center of the room.
r, Q. You could distinguish the direction in which it was
moved by your mere sense of hearing? A. No, I could not
tell just the direction, but it was moved out.
Q. How much of a stand was that? A. Two feet wide
and three feet long. It wns just n light-stand.
ft

ft
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'' Q. Now after you heard the stand moved out, as you say,
towards the center of the room, you hen.rd the rattling of paper
did you? A. Yes, sir.
"Q. Whnt sort of sound of paper, newspaper or writing
paper, or what? A. It was writing paper that is always on
the stand there.
"Q. Ordinary note paper in size, or what kind of paper?
A. I could not say what kind of paper; I don't rememhel'. I
heard the paper heing rattled.
"Q. And that was just before you heard the stand moved
was it? A. Yes, 8ir.
,: Q. ,Yas there pen und ink there in the room to <lo thi:-.
writing with which you speak of? A. I don't think there was.
"Q You were not requested to hring any arnl did not bring
any? A. No, sir, not at that time, not while William Bradstreet was there.
''Q. Then did you hear the sound of writing after you heard
the paper rattle and the stand moved out? A. I did nfter u
while, but not directly after.
"Q. How loud a noise was this sound of writing that you
heard, quite disti1wt and loud? A. No, loud enough so I
could hear it. I heard it during his interview with him.
"Q. Across your room and through the passage way and
acros:, hi::; room you heard readily the sound of writing? A.
Yes, sir.
"Q. Was it writing with a pen or pencil that you heard?
A. I don't think it was with a pen und ink.
"Q. You could distinguish at that time and noted it thut
this sound of writing you heard wus pencil writing? A. No,
it was not from the sound that I judge from.
"Q. It did not make a sound as of pen and ink you say?
A. I did not judge from the sound that I heard.
'' Q. I did not ask you that, but simply whether it did make
the sound of pen and ink writing? A. I don't remember
about that; I don't remember what I judged from.
"Q. But you heard the sound of the writing? A. Yes, sir.
"Q. And that was distinct? A. Yes, sir.
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'' Q. And you concluded it was lead pencil writing? A. I
didn't think anything about it at the time, whether lead pencil
or what it was.
"Q. If you didn't think anything of it at the time, when did
it afterwards become important for you to remember? A. In
thinking it over I judged it was lea<l pencil, hecause''Q. I don't ask you your reasons, but simply when it first
came into your mind to distinguish between the sound of pen
and pencil in \Vriting in that room; how long after was it?
A. I don't remember; sometime after. I had occasion to
think of it, and from certain reasons I judged it was a pencil.
'' Q. How long a time did you hP-ar the sound of this writing
of pencil ucross those two rooms and passage way? ..A.. At
different times during the time he was there.
"Q. And was this sound of lead pencil writing usually followed by the rattling of paper? A. Yes, sir.
"Q. And those different noises, the man sitting down and
writing with a }pad pencil, you distinguished while you were
lying on the bed across the two rooms and passage way, did
you? A. Yes, sir . . . . .
"Q. Did you hear writing done during the conversation as
to the Grants, or either of them? A. I could not say that I
remember any special time that I heard it, hut I heard it after
that severul times.
"Q. Either <luring or immediately after the conversation
that you thought you heard with reference to \Villiam Grunt,
the plaintHf here, did you hear this sound of writing and the
rattling of paper? A. I presume I did; I could not say for
certain ; hut I heard it directly after that. I heard the writing
all the time, or occasionally during the interview.
'~ Q. So that the sound.;; of writing ran right along with the
conversation? A. 0, no; the writing was at different times in
the conversation."
It certainly gives weight to her testimony that Miss Fairbanks
in the foregoing sketch of important events, shows her possP.ssion of a strong jntelligence, and it adds still more weight to
her statement that her character for integrity cannot reasonably
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he questioned. Upon the most c1u·eful scrutiny of all the
evidence no rnoti ve is seen that would he likely to induce her to
suppres:-i or pervert the truth. She stood virtually in the
attitude of u strunger to all the parties interested in her testimony. The most that can fairly he urged against the liteml
truthfulness of her narrative is that in her description of the
movements in the sick room she possibly may have been
unconsciously led into some exaggeration of certain <>f the less
important particular::,, influenced as she naturally would be by
her own inferences as to the purposes of such a meeting.
And, still, we should he averse to accepting her te~timony, or
that of any other single witness, upon which to establish such
an important result as the complainant clnims, unless the
testimony of the single witness he supported by a considerable
amount of direct or circumstantial corroboration. Such a heavy
structure may not he so safely sustained by a single column,
however sound its material may he, as it would be with the ai<l
of other even much less substantial supports. And especially
should this caution be adhered to in the present case in view of
the positive denial of the complaint's contention by the principal respondent, the only other living witness who was present
on the occasion described by Miss Fairbanks. Happily, however,
the present case discloses important evidence in corroboration
of the story of the principal witness for the complainant.
William G. Ellis, a second cousin of the Bradstreet brothers,
and also of the complainant, testifies that Peter Bradstreet just
eleven days before his death, and that would be just a week
before the interview testified to by Miss Fairbanks, told him at
his bedside that he should tell his brother William to look out
for William Grant, Peter Grant and Eliza Ferguson. Ellis
further testifies that the relutions between Peter Bradstreet and
William Grant (complainant) were Yery friendly and that he
had written during tho last few years,of Peter's lifetime many
letters from Peter to him. That Ellis correctly, reports what
Peter said to him is not questioned, hut it is contended by the
defense thnt the evidence is not admissible. We are confident
that the evidence was not only admissible, but that it has great
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probative force as clearly indicating the disposition an<l intention of Peter. It prevents the defense from setting up any
argument of improlmhility. It would ordinarily take much less
evidence to prove that an act has been done by a person if such
person has previously expressed his intention and desire to do
the act. A man is very likely to do nn,v reasonable thing which
his heart strongly inclines him to do, and especially if the
performance of the act imposes no unwilling burden or responsibility upon himself. These proposition~ are very strong in the
present case because the circumstances are exceedingly favorable
for their application. There seems to be an unnaturalness in
a gift from Peter Bradstreet to Peter Grant and none to William
Grant, the one being as needy and deserving as the other, and
WiUiam being with the donor evidently his favorite of the two.
Other corroboration of the testimony of l\Iiss Fairbanks will
be noticed when we come to an examination of certain papers
introduced hy the defendants as a part of their case.
The complaimmt invokes in his behalf the favorable verdict
of the jury, and inasmuch as the question submitted to that
· tribunal was not in its nature difficult or involved, but consisted
of the simple proposition whether the witness for the complainant heard, as she said she did, a direction from the one brother
to the other to make the alleged pecuniary provh,ion for the
complainant, we think that the conclm,ion arrived at by the
jury on that question l'.'lhould have greut weight at our hands.
And of still more consequenee is the verdict to our minds
because it has been virtua1ly upproved by a decree in affirmH.nce
of it by the presiding judge.
We notice on the record that the counsel consented that the
decree filed by the court should be regarded as merely formal,
a proceeding which, if full effect he given to it, deprives the
sitting justice of any opinion at the hearing in the first instance
and Ly statutory prnvision of :my vote at the appellate hearing,
still we cannot very easily free our minds of the conYiction that
the learned justice, who so generously allowed the case to pass
by him without more than a formal assent to the verdict of the
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jury, never would have filed such a decree in such a case if he
thought it to he wrong upon the law and evidence.
William ,v. Bradstreet. the principal respondent, testifies
that he used no light-stand in his interview with Peter, and no
writing materials beyond two hits of paper, writing upop them
with a pencil there and immediately afterwnrd pnrtially with pen
and ink, and that he Rat at the time by Peter's bed-side, making
just as little conver:;;ation with him ns they could get along
with. And he produces from his possession, in confirmation of
his statement, two small papers which read as follows :
(Defendunts' exhibit 2.)

"Sept. 11-1889
Peter wants Ben M. Bradt~freet to have $5000.00 rigid out
Eliza to have an inc01ne of $4 to l 8pe1· week as site may need
for her support and comfort. conunence ht week: Deer.
P. (}rant say $5 to 10 per week
· fVm Peacock $100.00 right out
W. G. Elli~ $10.000
P. Grant 500 per year & if necessary up to $1000
''W. Lewis has $5.000 East Side RR bonds in his hands
belonging to P. G. B.
'' I 100 Gardiner N Bk stock in P G Bs name belonging to the
daughter of Uncle Chas Bradstreet cannot he transferred to him
without the consent of his daughters
"Bills of sale of \'essels from Geo. C. Morrell to P. G. B. not
signed
"Sept. 13-1889

~, Peter told me this morning that whenever J os or Fred had
npproached him in regard to the Roach RiYer land he always
nvoided saying anything that might affeet my rights & also said
that he bud no rea~on to changed his opinion which he had
namely that Father furnished his part of the money for his
interest in the land
W. ·w. B."
(Part italic is in pencil, other in ink)
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(Defendants' exhibit 3.)

'' 1100 Gardin Bk Stock in PG. B nume belongs to uncle
Chas daughters cannot be transferred to uncle Chas with the
consent of his danghters
P Grant 500 per year more up to 1000
ht week in Deer.
$5000. Enst side R. R. bonds in W. Lewis hands
Eliza 4 up to 18 per week 1st week in Deer
W. G. Ellis 10
1, oz sub Nitrate of Bi:-mmth" (a)
(a) All in pencil except last itern
Defendants' Ex. 3 is made on an envelope directed to "Mr.
,v. W. Bradstreet Gardiner Maine·"
Printed on envelope '' Return to Brewster, Cohb & Estuhrook.
Boston. Mass., If not delivered within 5 days."
Prn,.t mark "Boston Mass. 1889"
One of these papers, as before indicated, is a letter envelope
·which had been previously w:-ed as such, nnd the other, of about
the same size, is evidently a leaf from a small pocket memorandum book. · The two pieces have the appearance of having
been used together, the items commencing upon one and being
continuP-d on the othet·. Mr. Bradstreet's memory had become
very confused and unreliable at the time of the trial, and he
seemed unwilling or unable to state any details or particulars
without being guided by the papers a hove trunscrihed. Still,
he says he could at any time have told the names of those who
were to he the recipients of Peter':-; bounty and the amounts
they were to have.
Each side in the controversy claims favorable inferences to
itself from these papers. They are the only written memoranda
produced, an<l even these so far as in ink were not written at
the bedside of the sick man hut at some other place sopn nfterwardR. They in<lic:ite on their face thnt Wil1iam Bradstreet
had not a methodical memory and that he did not confidently
rely on s~ch memory as he had.
Bearing in mind that Miss Fairbanks testified before these
papers were produced, and at n time when she had not known
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or he:ml of them, it will he noticed' how con,1pletely in some
respects, ttnd partially in other respecb;, her testimony is sustained by them; the principal and imp01-tttnt difference between
the papers and her testimony being that the former nowhere
thereon contains the name of William Grant. She understood that
Peter Grant was to have five hundred dollars per year, while
Bradstreet gets it upon the papers that he was to have that sum.
and up to one thousand <loJlars if necessary. She says Eliza
was to have four dollars per week and eighteen dollars per
week besides if she needed it. He gets it four dollars up to
eighteen dollars a week, according to her necessities; not a
strange difference of understanding that mutter.
In other particulars her statements are in closer nccord with
the items appearing on the manuscripts, nnd sometimes substantially if not exactly coincident with them~ She says Peter was
anxious that there should he no failure in the · provision for
Eliza, and that he several times repeated his wishes in regard to
it. Does not William, perhaps unconsciously to himself, transcribe the same idea in his own words when he adds to the gift
to Eliza, the words, ~~ for her support and comfort?'' The witnes~ snys there wns considerable talk over the question of
creating trusts for the security of the gifts to be made, and
while the word trust does not appenr on these papers it is
implied by them; and William subsequently created trusts of
the kind that was talked about. She suys Eliza was to have an
income payable quarterly, commencing fir~t week in December,
and the papers disclose as much in a very brief way, and the
trusts were created by William accordingly. She says that
Ellis was to be immediately ~ummoned by telegraph, and it
appears that he was sent for and that he came; also that he ·was
to be the recipient of ten thousand dollars of Peter's bounty,
and these paper:; as well as other evidence prove that to havP,
been true.
It is urged against the consistency of MisR :Fairbanks' testimony that, while these memoranda do show that other subjects
besides those named were talked over in the interview between
the brothers, she does not recollect any of them. But she says
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that other matters were talked about and that she does not
remember them for the reason that they were of no interest to
her. She did not then personally know ,William Grant, and
only knew of him through the regard manifested by Peter Bradstreet for him in the frequent conversations with her about the
family. There is no doubt whatever in our minds that she
heard much of a conversation or of conversations between Peter
and Wil1iam concerning the distribution of Peter's property.
She told the story of it to different reputable persons soon after
Peter's death when she had neither seen the complainant nor
received any communication from him, he then as now re~iding
in a distant state.
The question finally for our determination St:'ems to be whether
Miss Fairbanks or William Bradstreet makes the mistake a~ to
a direction by Peter Bradstreet for the payment of an annuity
to the complainant, William S. Grant. Hers would be a mistake of commission -an imaginary recollection, his one of
om1sR10n. She is in no way interested as a witness. He is
deeply interested as a witness and party. No class of men
know better than judges how much interest may unconsciously
warp an honest mind. It would not be at all surprising if the
respondent, who relied so much on written notes to guide him,
and who made such brief ones for his purpo'ses in these matters;
through forgetfulness and mistake, honestly omitted to take
down the name of William Grant when it should have been
upon his memomn.dum. It will be noticed that the name of
''P. Grant'' appears three times on the papers produced by Mr.
Bradstreet, nnd twice on one of them. May it not be that the
letter "P" was at least once written ,vhen the letter "W" was
intended?
We are not unmindful of the frequent cautions which have been
expressed by courts in relation to the weight to be given to the
evidence of verbal declarations. But in the present instance we do
not see that the caution h.; applicable. The defense does not take
the position that the conversation was heard but misunderstood,
hut that such a conversation was not heard. Had the respondents taken the position, and it were supported by evidence~
VOL. LXXXVII,
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that although "1. . illiam Grant's necessities were discussed and
the conclusion was against an allowance to him, or that at first
an allowance was determined upon and afterwards retracted, or,
if any explanation were given why he \Vas named by Peter as
an object of his bounty and his name should be omitted from
the final list, we should have been strongly inclined to accept
any such explanation as not inconsistent with the account of the
interview given by Miss Fairbanks. But the proposition of the
defense, and really also the substance of William Bradstreet's
tm..timony, was to the effect that the name of ·wmiam Grant
was not even mentioned by Peter in the presence of his brother
vVillinm in any interview shortly prior to Peter's death. Upon
that issue we feel clear that the contention of the defendants
cannot be sustained.
Among other matters in -evidence for the defense, of no
material consequence on the present issue, is the testimony of
.Joseph E. Bradstreet to the effect that, in a conversation with
:Vliss Fairbanks, she said she may have got names mixed and
she would not swear that she heard Wi11iam Grant's name mentioned in the interview testified to by her. This impresses us
as a reckless and unreliable statement designed by the witness
for purposes of his own. Miss Fairbanks indignantly denies it
and explains what she did say. Mr. Cornish, of counsel for the
respondents, heard the conversation testified to and could have
given his recollection of it hut saw fit not to do so. It does not
appear that she made any doubtful or equivocal statement tc>
any other person, even to the wife of .Joseph E. Bradstreet, to
whom she first told her story.
The complainant offered himself as a witness and upon the
objection of the defense, whether correctly or not, was excluded
from testifying.
Although we have hesitated for some time to announce our
conclu8ion in this case, for fear of some possihle error on our
part, and because of the high degree of proof required in such a
case, stil1 our constantly increasing belief that the verdict of
the jury was a just one, and authorized by the proof, requhes
us to sustain the hill. No other result would be satisfactory.
Decree below affirmed with costs.
I
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ABATEMENT.
Plea, for misnomer, held, bad, Davis v. Philbrick, 196.
should have given first name in full instead of merely initial letter, Ib ..

ACCEPTANCE.
See TRUSTEE PROCESS.

ACTION.
See EQUITY.

JUDGMENT.

OFFICER.

TAXES.

TRESPASS.

WAY.

To recover in, for taxes by town, assessnient proved by warrant to collector,.
Howe v. Moulton, 120.
Plaintift'in, on simple contract must be person from whom consideration moved,.
Randolph v. Water Co. 126.
stranger to consideration cannot sue, Ib.
At common law, in trespass, amendable by averment under dog-law statute,..
Mitchell v. Chase, 172.
person liable as owner or keeper of dog, Ib.
and as keeper against owner's consent, Ib.
In, on policy of life insurance, assessment plan, burden not on plaintiff to show
funds in possession of company, Grindle v. J.lfut. Aid Assoc. 177.
facts raising presumption of funds, Ib.
Debtor delivered funds to third party, who promised to pay creditor, Watson
v. Perrigo, 202.
creditor has, against third party, Ib.
Stat. of Frauds no defense, Ib.
On poor debtor bond, defeated, when, by performance of one of conditions,
Blanchard v. Blood, 255.
Of debt, will lie for penalty when given to one or more persons without authority to sue, Rockland v. Farnsv,orth, 473.
towns have, of debt under Health Statute, Ib.
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ACTION (concluded).
None for price of intoxicating liquors, Knowlton v. Doherty, 518.
bought in another State with intent to sell here illegally, Ib.
statute forbids such action, although vendor knew not illegal intent, Ib.
statute violates not U. S. Constitution, Ib.
effect of Act of Congress, August 8, 1890, Ib.
but vendee, here, bought not original packages, Ib.
On unindorsed notes by payee, for holder's benefit, Mathias v. Kirsch, 523.
consideration not open to defense, when, accommodation note held as
collateral but third renewal not indorsed, Ib.

ADMINISTRATORS AND EXECUTORS.
See PROBATE,
No other claim but one named in bill under R. S., c. 87, § 19, can be proved,
Hurley v. Hewett, 200.
Snit on note to intestate by, Phillips v. Phillips, 324.
defense, payment of funeral expenses by maker, allowed in reduction
of, Ib.
ADVERSE USE.
See REAL ACTION.

See BROKER.

AGENCY.
INSURANCE. SALES.

SHIPPING.

AMENDMENT.
See INSOLVENCY. LIEN. PLEADING.
ARBITRATION.
See INSURANCE.

ARREST.
See JUDGMENT.

Held; no second, on execution, Stevens v. Manson, 436.

ASSIGNMENT.
See TRUSTEE PROCESS,
Judgment maybe, to surety in poor debtor's bond, Jones v. Jones, 117.
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ASSIGNMENT (concluded).
Action on, of non-negotiable order, Bank v. Gooding, 337.
must :file, or copy, with writ, lb.
declaration must aver, lb.
not filed, not admissible in evidence, lb.
ASSUMPSIT.
See LANDLORD and TENANT.
Lies not against trial justice, Raymond v Lowe, 329.
to recover fine and costs, •wen if justice wrongfully refused an appeal, lb.
ATTACHMENT.
See TRUSTEE PROCESS.
Of "all the right, title and interest," Parker v. Prescott, 444.
good, of the land itself, lb.
gives good title against prior unrecorded deed, lb.

ATTORNEY.
See CLrnNT and ATTORNEY.
BANKS.
Treasurer of, authorized to take possession under mortgage, wlien, Bank v.
Wallace, 28.
presumed to be authorized, no evidence to the contrary, lb.
trespass by, maintained, when, lb.
had taken possession of land and crops, lb.
BENEFIT ASSOCIATIONS.
See INSURANCE.
BILLS AND NOTES.
Suit on, by administrator, defense, payment, Phillips v. Phillips, 324.
of bills against estate after death of intestate, lb.
expenses of burial allowed on, lb.
Want of consideration, no defense, Mathias v . .Kirsch, 523.
accommodation, held as collateral, lb.
first and second indorsed, but not third one in renewal, Iv.
action in name of payee for holder's benefit, lb.
BOND.
See Poon DEBTOR,
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BOOMS.
See CORPORATION.
BROKER.

Selling, forfeits his commissions, Soule v. Deering, 365.
sent customer to principal without disclosing knowledge of customer's
intent to pay demanded price, lb.
CLIENT AND ATTORNEY.
Statements of client, when privil~ged, Wade v. Ridley, 368.
if made in good faith, to obtain opinion, etc., lb.
rule to be liberally construed, lb.
relation of, need not exist, lb.
admissions to attorney, held, privileged: party consulted him about a
note and asked about his rights to cattle, lb.
COMMON CARRIER.
See RAILROADS.
Not liable for having short lobsters, State v. Swett, 99.
not knowing or having reasonable cause to believe, I b.

See ACTION.

CONSIDERATION.
BILLS AND NOTES. CONTRACTS.
CONSTABLE.
See OFFICER.

CONTRACTS.
See WARRANTY.
Wife sued for wages, defendant pleaded, payment by sale of horse to her and
husband jointly, Strickland v. Hamlin, 81.
held, joint purchase is good defense, lb.
if not joint purchase, wages cannot be so applied, lb.
mere voluntary assent, not in writing, not binding, lb.
Stranger to consideration cannot sue, Randolph v. Water Go. 126.
plaintiff in action on simple, must be person from whom consideration
actually moved, lb.
Subscription to capital stock of corporation not a completed contract, when,
subscription withdrawn before organization, 1.lfill Go. v. Felt, 234.
subscription not accepted, I b.
exceptions to this rule, stated, lb.
Consideration in sale of lease was money and promise to pay claim against
third parties, Duncan v. Grant, 429.
held, that the promise must be an original, personal one, I b.
Statute of frauds not involved, lb.
receipt in full not containing details of a, open to explanation. I b.
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CONSTITUTION AL LAW.
See INTOXICATING LIQUORS.
Statute forbidding action to recover price of intoxicating liquors bought in
another State for illegal sale here violates not U. S. Constitution,
Knowlton v. Doherty 1 518.
CORPORATION.
See RAILROADS.
Subscriber to capital stock may withdraw, when, before organized, and subscription accepted, Mill Co. v. Felt, 235.
exceptions to this rule, stated, Ib.
"Sorting and rafting," means "rafting," .1lfachias Boom v. Sullivan, 506.
original charter amended, helcl, not to require sorting by marks or
ownership, Ib.
sorting, rafting and delivering according to ownership, held, sufficient,
etc., Ib.

COUNTY r.oMMISSIONERS.
See ELECTIONS. MANDAMUS.
Have jurisdiction over ways in cities, Deering v. Co. Com. 151.
Stat. 1866, c. 47, (R. S ., c. 18, § 1,) establishes uniform rule, lb.
functions of committee, to say how wide a way, Ib.
leaving, to locate way on face of the earth, Ib.
petitions for ways not to be considered too critically, Ib.
report of committee recommitted, when, form and detail not justified by
original petition but easily corrected, etc., lb.
Jurisdiction of, as appellate tribunal, not to be left to inference, Donnell v. Co.
Com. 223.
proceedings quashed, on certiorari, for errors, lb.
Petition to, held, defective, and power to amend, denied,
Newcastle v. Co. Com., 227.
it failed to show, as follows:
that petitioners were parties having right to complain, Ib.
or were land owners or inhabitants, when petition was presented, Ib.
or refusal within a year, Ib.
did not describe the alteration, lb.
, prayer did not ask proposed alteration, lb.

COUNTIES.
See ELECTIONS.
COURT HOUSE.
See ELECTIONS,
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CROPS.
See MORTGAGES.

CUSTOM.
See EVIDENCE.

CASES CITED, EXAMINED, &c.
Bennett v. Am. Express Go., 83 Maine, 236, affirmed,
Bprant v. Go. Gorn. 79 Maine, 128 followed,
Cole v. Cole, 33 Maine, 542, affirmed,
Emery v. Gowen, 4 Maine, 33, affirmed,
Gilley v. Gilley, 79 Maine, 292, examined,
Gilpat1·ick v. Glidden, 81 Maine, 137, affirmed,
Harvey :v. Lane, 66 Maine, 536, approved,
Jaycox v. Green, 12 Blatch. 209, examined,
Lasky v. C. P. R. Ry. Go. 83 Maine, 461 affirmed,
.i.licKown v. Pou;ers, 86 Maine, 291, affirmed,
J,fcGlinchy v. Winchell, 63 Maine, 30 affirmed,
.1l.feservey v. Gray, 55 Maine, 540, affirmed,
O'Brien v. McGlinchy, 68 Maine, 552, affirmed,
State v. Dolan, 69 Maine, 573, criticised,
State v. Palmer, 35 Maine, 13, criticised,
State v. Smith, 61 Maine, 386, criticised,
State v. Payson, 37 Maine, 361, approved,
State v. Pownal, IO Maine, 24, reaffirmed,
Thurston v. Haskell, 81 Maine, 303, affirmed,
White v. Philbrick, 5 Maine, 147, overruled,

99.
151.
534.
534.
122.
583.
122.
477.
51.
51.
518 .
518.
51.
72.
72.
72.
72.
224.
185.
259.

DAMAGES.
See LIBEL AND SLANDEii.
In trover, value at time of conversion, Powers v. Tilley, 34.
no deduction for increased value, when, Ib.
plaintift''s trees made into railroad ties, Ib.
Officer seized on warrant, in insolvency, goods fraudulently conveyed by
debtor before petition, LePage v. Hill, 158.
fraud goes to reduction of damages only, Ib.
Injunction bond for, includes not counsel fees, Barrett v. Bowers, 185.

DEBT.
See ACTION, JuDGMI~NT.
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DECEIT.
Matcrialty of false representation is question of law, Caswell v. Hunton, 277.
although proper instructions are given, Ib.

DEEDS.
See

EASEMENTS-

MORTGAGES,

Right of" flowing Great Pond," held, Bennett v. Filn-e Co. 162.
grant of uses as existing at date of deed, Ib.
'• Thence south to Charles Baker's north line," held, that Baker's north line is
a monument, Reed v. Knights, 181.
'
the course running to it is specific, south, Ib.
caveat clause enlarged not the grant standing alone at end of description,
Ib.
quitclaim conveys no title when grantor had before given warranty deed
but not recorded, I b.
Case of description of boundaries, Knowles v. Bean, 331.
"all of a certain tract," held, to convey only part of southerly quarter
in Belgrade, I b.
rule of intention of parties, governs, lb.
Defendant did not under, have equitable lien, Field v. Lang, 441.
bought right of dower before assignment for plaintiff, taking deed in
his own name, etc., lb.
A prior, unrecorded, invalid, when, Parker v. Prescott, 444.
as against attachment of" all right, title and interest,': lb.
Distinction between exceptions and reservations is often obscure and
uncertain, Ring v. Walker, 550.
to be determined by character rather than words, lb.
same rules of construction apply to reservations and exceptions as to
express grants, lb.
grant of principal thing carries what is necessary to its enjoyment, Ib.
principle a pp lied to log sluice, I b.

DELIVERY.
See SALES.

DISCLOSURE COMMISSIONERS.
See ARREST.
No appeal from, under stat. 1887, c. 137, § 20, Stevens v . .Zlfanson, 436.
may issue capias and executions, at once, I b.
statutes requiring lapse of twenty-four hours before issuing executions,
apply not to, I b.
DEVISE.
See WILLS.
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DISSEIZIN.
See

REAL ACTION,

DOGS.
Declaration at common law, in trespass, amendable by averrnent under doglaw statute, Mitchell v. Chase, li2.
a person liable as owner or keeper, I b.
and as keeper against owner's consent, lb.

DOWER.
See

TRESPASS.

Release of, before assignment, of no effect, except to party in possession, or
in privity, Field v. Lang, 441.

EASEMENTS.

See DEEDS.
Appurtenant to other land of grantor goes with the land to which it is annexed,
Ring v. Walke1·, 550.
but otherwise when not appurtenant and held independently, I b.
permanent, when an "exception,. may be granted without words of
inheritance, Ib.
applied to log sluice, I b.

EASTPORT FIHE-FUND.
See

TRUSTS.

ELECTIONS.
See

TOWNS.

Proposition for new court-house, to be passed on by votes, held, covered but
one matter, Hubbard v. Woodsum, 88.
terms, etc., of loans to be decided by commissioners, I b.
votes "yes" and ''no" helcl, good, and may be received in separate box,
lb.
" Voted and chose by ballot" implies an election by major vote of town
officers, Gerry v. Herrick, 219.
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EQUITY.
See

TENDER.

TRUSTS.

Improper joinder of parties in., will not defeat cause, Brown v. Lawton, 83.
bill to redeem mortgage sustained, lb.
tender made and time enlarged by agreement, lb.
Deals with substance of things, regardless of forms, Gray v. Jordan, 140.
equitable estate may arise from legal forms, lb.
husband paid for land deeded to wife not intending it as gift to wife.
Held; wife took the fee charged with trust for husband, lb.
Injunction bond, held, not a statute bond, Barrett v. Bowers, 185.
but binding according to its terms, lb.
does not include moneys paid for counsel fees, I b.
No other claim but one named in bill under R. S., c. 87, § 19, can be proved,
Hurley v. Hewett, 200.
Managing owner may maintain bill in, Hill v. Crocker, 208.
repaired vessel in foreign port, Ib.
Will enjoin water company from shutting off water, when, overdue, disputed
inst:1llment is resisted, and has accepted payment of later installments, Wood v. Auburn, 287.
disputed claim thereby waived, Ib.
merits of disputed claim not to be heard in, lb.
water company must bring its action therefor, Ib.
Paro I promise enforced in, Grant v. Bradstreet, 583.
defendant, sole inheritor, promised to pay annuity if donor made no
will, lb.
proof must be clear and convincing, I b.
oral proof by one witness not enough unless supported by corroborating
facts, Ib.
jurisdiction in, when promise not performed, based on promisor's
fraud, Ib.

EVIDENCE.
See

CLIENT AND ATTORNEY,

JUDGMENT.

PLEADINGS.

NEGLIGENCE,

PARTNERSHIP.

WILL.

Intent to change residence, how proved, Deer Isle v. Winte1-port, 37.
acts of breaking up house-keeping, I b.
declarations during such acts, I b.
Hearsay, of defendant excluded, State v. Leavitt, 72.
Warrant to collector is, of assessment in action by town to recover taxes,
Howe v. Moulton, 120.
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EVIDENCE (concluded).

•

On an indictment for liquor nuisance in 1894, evidence of same artful contrivance for concealment as in 1892, admissible,
State v. Beaumier, 214.
that premises were taxed to third party not admissible in defense, I b.
Lost warrant proved by parol, Gerry v. Herrick, 219.
Assignment of chose in action not filed with writ, is not, at the trial, Bank v.
Gooding, 337.
Of experts, not admissible, when, Pulsifer v. Be1·ry, 405.
subject, one of general observation and experience, I b.
burning brush heaps on R. R. locations, I b.
civil engineer's practice, immaterial, I b.
general custom, irrelevant, Ib.
A receipt in full, uncontradicted is binding but may be explained, Duncan v.
Grant, 429 .
when not containing details of a contract, I b.
receipt in full covers not all demands when parties intend to limit it, Ib.
In libel and slander, what, is admissible in mitigation of damages, Sickra v.
Small, 493.
that general reputation for moral worth, is bad, and same of characte:P
specially involved, 1 b.
but not, of conduct exciting suspicion, nor general report that plaintiff
is guilty, etc., I b.
Abortion and sickness admitted, in seduction, Beaudette v. Gagne, 534.
mere offers of compromise excluded in, Ib.
facts material to issue, otherwise, Ib.
when, admitted de bene, becomes inadmissible, should be stricken out,
or instructions requested, failing either, exceptions do not lie, Ib.
Experts may give, in contested wills, Hall v. Perry, 569.
as to actual condition of testator's mind, but not capacity to make a
will, Ib.
Trust ex ma{"fi,cio, how proved, Grant v. Bradstreet, 583.
by clear and convincing, and verdict of a jury, I b.
of one witness not enough unless supported by other corroborating
facts, Ib.
previous declarations of donor admissible, Ib.

EXCEPTIONS.
Do not lie to irregular remarks of counsel, Pollard v. Me. O. R. R. Co. 51.
is matter between court and counsel, Ib.
McKown v. Powers, 86 Maine, 291, affirmed, as to proper method of
presenting, I b.
None for not repeating instructions, Strickland v. Hamlin, 81.
Will not be considered by law court, when, materialty not stated sufficiently,
Smith v. Cal. Ins. Co. 190,
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EXCEPTIONS (concluded).
When irregular, not sanctioned, Hamlin v. Treat, 310.
comprising half of the charge, fl ve printed pages, I b.
None, for calling attention of jury to different contentions and positions of
parties, I b.
nor stating, analyzing, etc., evidence, Ib.
Evidence admitted de bene becoming inadmissible, Beaudette v. Gagne, 534.
should be stricken out, or instructions requested, I b.
failing either, do not lie, I b.

EXECUTION.
See DISCLOSURl!:.COMMISSIONERS. JUDG~IENT.
Sales on, of personal property must be public and exposed to examination,
Penney v. Earle, 167.
facts showing sale on, was void, Ib.
Held; no second anest on, Stevens v. Manson, 436.

EXECUTORS.
See ADMINISTRATORS AND EXECUTORS.
EXEMPTED PROPERTY.
See INSOLVENCY.

EXPERTS.
See EVIDENCI<].
FALSE PRETENSES.

See INDICTMENT.
FENCES.
See REAL ACTION. RAILROADS,
Notice bad for uncertainty, Emery v. Maguire, 116.
a certain day "unless very stormy," &c., Ib.
adjudication of viewers void, when, fence not declared "to.be sufficient,"
Ib.
Obligation of railroads to, limited to owners of animals rightfully on such land,
Allen v. R. R. Co. 326.

FIRES.
See NEGLIGENCE.
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FLOWAGE.
See DEED.
FISH AND GAME.
Common carrier had short lobsters in course of his business, held, not liable to
penalty, State v. Swett, 99.
not bound to inspect such packages, when, not knowing or having
reasonable cause to believe, lb.
Firm of partners had unlawfully in possession three caribou, Allen v.
Leighton, 206.
either may be held for the penalty, 1 b.
"Trout" in R. S., c. 40, § 49, means fresh water fish, and not "Labrador" trout,
State v. Lewis, 498.
FRAUD.

See

DECEIT,

INSURANCE.

GUARDIAN AND WARD.
Guardians appointed, under statute, Young v. Young, 44.
heedless, improvident and ·wasteful persons, lb.
petition by selectmen, held, sufficient, 1 b.
notice to ward, held, sufficient, 1 b.
judge may order further notice, but not required to, lb.

HUSBAND AND WIFE.
See CONTRACTS. PARTNERSHIP.
Wife divorced from husband and given custody of minor child,
Hall v. Green, 122.
held, husband not liable at common law for support of his child, lb.
but decree in divorce proceedings may be opened, I b.
Resulting trust in favor of husband, Gray v. Jordan, 140.
husband paid for land deeded to wife, but not intending it as gift to
wife, lb.

•

INDICTMENT.
8ee PLEADING.
Duplicity in, cured by special verdict of guilty on one offense only, State v.
Leavitt, 72.
special verdict on one count, there being two, helcl, no judgment can be
rendered on other, I b.
how special verdict cures duplicity, lb.
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INDICTMENT (concluded).
Duplicity in, State v. Palmer, 35 Maine, 13; State v. Dolan, 69 Maine, 573;
State v. Smith, 61 Maine, 386, criticised, I b.
State v. Payson, 37 Maine, 361, approved, I b.
Hearsay testimony of defendant excluded, I b.
For false pretenses, ''designedly " omitted in, State v. Withee, 462.
held; fatal omission, Ib.
also, of time when, etc., Ib.
Date of finding of, is the day when it is returned and presented to court, State
v. Brownrigg, ,500

INSOLVENCY.
Warrant does not authorize officer to seize property fraudulently conveyed before, LaPage v. Hill, 158.
in suit by purchaser against officer, fraud no bar, but a reduction in
damges only, lb.
ExeB:Jptiom, in, held, waived, McKenzie v. Redman, 322.
debtor refused to select one of two wagons, Ib.
Re-examination of proof of debt, In re, Brockway M'fg, Co. 477.
objections to, to be sworn to, Ib.
want of' verification, held, waived, Il,.
this court may allow amendments, I b.
account allowed in place of void notes, 1 b.

INSURANCE.
Life, not mentioned in will, Golder v. Chandler, 63.
testator left u daughter, but no widow, Ib.
policy payable to "legal representatives for his heirs and assigns," not
within R. S., c. 75, § 10, I b.
policy payable to "executors, administrators or assigns," is within R.
S., c. 75, § 10, Ib.
all net proceeds belong to daughter, Ib.
In action on policy of, on assessment plan, burden not on plaintiff to show
funds in possession of company, Grindle v. Mut. Aid Assoc. 177.
facts raising presumption of funds, I b.
Policy of fire, contained arbitratjon clause, Srnith v. Cal. Ins. Co. 190.
not waived for want of notice, eight months after snit, lb.
sending case to auditor bars not other questions, I b.
No return of premiums in policy of life, when it has become binding contract,
Mailhoit v. Ins. Co. 374., Shanahan v. Ins. Co. 385.
and no apportionment of premiums, I b.
company may waive medical examination and application for insurance,
Ib.
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INSURANCE (concluded).
policy voidable, but not void, when agent practices fraud in these respects, lb.
may be fraud on company, but not on insured, lb.
to be voidable by insured fraud must work injury to him, lb.
insured cannot complain while company treat contract as valid and suhsisting, lb.
must be rescission before recovery of premiums, or show policy worthless, lb.
Carriage-house was 189 feet from dwelling, Robinson v. ln.<1. Go. 399.
how near together they should be to make former part of latter, no rule
of law, lb.
Distance, if they are on same lot, does not prevent when former is appurtenant
to,latter, I b.
this, and other circumstances, for jury, lb.

INTEREST.
See TAXES.

INTOXICATING LIQUORS.
On an indictment for nuisance in 1894, evidence of same artful contrivance for
concealment as in 1892, admissible, State v. Beaumier, 214.
that premises were taxed to third party not admissible in defense, lb.
Warrants issued by Biddeford Mun. Court, may be served by any constable in
York County, Paqnet v. Emery, 215.
so authorized by R. S., c. 80, § 54, lb.
warrant to search for, in dwelling-house, officer not liable in trespass.
under the facts, lb.
No action to recover price of, Knowlton v. Doherty, 518.
bought in another State for illegal sale, here, lb.
and vendor ignorant of vendee's intent, lb.
statute infringes not U. S. Constitution, lb.
effect of Act of Congress, August 8, 1890, lb.
hut vendee, here, bought not originai packages, lb.
and intended to sell in violation of law, lb.

JUDGMENT.
See SET-OFF.
Action of debtor, not barred, when, Jones v. ,Jones, 117.
arrest, poor debtor bond and disclosure, lb.
surety on poor debtor bond may purchase, lb.
Recovery of, without satisfaction, not a bar to action against other parties,
Cleveland v. Bango1·, 259.
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JURISDICTION.
See

COUNTY COMMISSIONERS.

MARRIAGE AND DIVORCE,

JURY.
See

EQUITY.

NEGLIGI~~cE.

VERDICT.

LANDLORD AND TENANT.
Widow, after expiration of quarantine, not liable for rent, Emery v. Eme1·y, 281.
left in possession by heirs, lb.

LIBEL AND SLANDER.
In mitigation of damages in, what evidence admissible, Sickra v. Small, 493.
general reputation of moral worth is bad and same of character specially
involved, lb.
but not conduct exciting suspicion, nor general report that plaintiff is
guilty, etc , I b.
LIEN.
Of laborer'on railroads, actually employed, Blanchard v. R. R. Co. 241.
statute not strictly remedial, lb.
superintendent of bridges, not a laborer, lb.
Statutes giving, for repairs, liberally construed, Shaw v. Young, 271.
consent of owners inferred, when, for ordinary preservative repairs, but
not in cases of alterations, additions, etc., lb.
attaches to the fee, the res, when consent of owner appears, I b.
consent shown by circumstances, lb.
Substitution of new defendant, in suit for, claim in place of the only one
named, not authorized, and of no avail after ninety days, Glover
Co. v. Rollins, 434.
No equitable, under deed, Field v. Lang, 441.
took deed of dower right before assignment, in his own name for
plaintiff, lb.
LOANS.

See

ELI<;CTIONS.

LOBSTERS.
See F1sH AND GAME.
VOL. LXXXVII.
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MANDAMUS.

No relief on, except as prayed for, Bangor v. Co. Com. 294:.
is a strictly legal and not equitable remedy, I b.
respondents must have power to comply, Ib.
City of Bangor, held, had no interest in certain fees charged for use of
patrol ,vagon, Ib.

MARRIAGE AND DIVORCE.

Wife divorced from husband and given custody of minor child, Hall v. Green, 122.
helcl, husband not liable at common law for support of his child, I b.
but decree of divorce, may be re-opened, Ib.
Fraudulent divorce annulled, Spinney v. SpinnPy, 4:84:.
'' residence " does not mean commorancy, I b.
constructive newspaper notice not sufficient when residence of libelee is
known, Ib.
when residence of libellee is not known, the libellant must so allege
under oath, I b.
what facts constitute not diligence in ascertaining residence, I b.

MASTER AND SERVANT.

See

WAY.

TRESPASS.

NEGLIGI~NCE.

Relation of, presumed to exist, when, seduction of minor daughter, at suit of
father, Beaudette v. Gagne, 534:.
when daughter of age, how proved, Ib.
residing in family and slight acts of service, I b.
mutual assent to relation of, sufficient, I b.

MORTGAGES.
See EQUITY.

:Mortgagee may take possession, when, Bank v. Wallace, 28.
no agreement contrary in, Ib.
and hold growing crops, I b.
treasurer so acting for savings bank, when, I b.
trespass against mortgagor, when, I b.
taking away crops after mortgagee in possession, Ib.
suit by bank presumed to be authorized, when, Ib.
J3ill to recleem,1 sustained, when, within one year, tende1; made, etc., Brown v.
Lawton, 83.
Given for support of mortgagee, Ridley v. Ridley, 4:4:5.
on premises, heirs, etc., of mortgagor not named, I b.
heirs not entitled to possession against mortgage~, I b.

Me.]
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NEGLIGENCE.
See RAILROADS,
Lumber fell upon plaintiff from top of car, Pollard v. 1lfe. C. R.R. Co. 51,
to maintain action, three propositions to be established: (1) yard-master·
did not use ordinary care, (2) yard-master acted in line of his.
duty, and (3) plaintiff did not contribute to his own injury, I b.
yard-master's conduct, issue for the jury, I b.
plaintiff's manner of' loading his lumber, held, not proximate cause oi
his injury, Ib.
Persons crossing railroad track at grade-crossings must look and listen, 8mitl,
v. M. C. R. R. Co. 339.
failing to do so, is presumed negligent, Ib.,
There is no, on part of railroads in backing trains over highway-crossings
when ample signals and safe-guards are provided, I b.
plaintiff's cont·ributory, defeats action, I b.
Servant assumes risks incident to service, Conley v. Express Co. 352.
having knowledge of' unsuitable appliances, and comprehends and appreciates danger, I b.
no action, when defect is not proximate cause, I b.
plaintiff lost his balance when sliding-door moved, I b.
In guarding fires, burning brush, Pulsifer v. Berry, 405.
no fixed standard of care, or uniform practice, I b.
factors to be considered in such cases such as soil, wind, weatlJ.er, etc.,.
lb ..
Plaintiff's contributory, Romeo v. R. R. 540.
had unobstructed view of track, I b.
rule of, and care, when gates are open, I b.
questions, generally for the jury, Ib.
facts not disputed, question of law, I b.
NONSUIT.
See NEGLIGENCE, PRACTICE.
NOTICE.
See MARRIAGE AND DIVORCE.

PROBATE,

WAY.

By fence-viewers, bad for uncertainty, Ernery v. Maguire, 116.
day certain, " unless very stormy," etc., I b.
NUISANCE.
See INTOXICATING LIQUORS,
Public, when may be removed, Corthell v. liolrnes, 24.
obstructing an individual's right, I b.
individual's right to abate public, goes no further, I b.
cannot abate merely because it is a public, I b.
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OFFICER.
See INSOLVENCY.

SALES.

WAY.

Search warrant issued against dwelling-house, Paquet v. Eme1·y, 215.
not liable for trespass under the facts, I b.
any constable in York county may serve warrants issued by Biddeford
Mun. Court, I b.
Assumpsit lies not against trial justice, to recover fine and costs, even if he
wrongfully refuses to allow an appeal, Raymond v. Lowe, 329.

ORDER.

See

ASSIGNMENT.

TRUSTEE

PROCESS.

What must be proved in action against drawer of, Bank v. Gooding, 337.
demand on drawee, refusal and notice, or excuse for want of' demand
and notice, I b.

PARTIES.

See AMENDMENT. LIEN.

PARTNERSHIP.
See FISH AND GAME.
Evidence to prove, between husband and wife, more required than between
others, ,Iohn Bird Co. v. Hurley, 579.
acts of wife, held, did not prove a, I b.

PASSENGER.
See RAILROADS.

PAUPER.
Intent to change residence, how proved, Deer Isle v. Winterport, 37.
acts of breaking up house-keeping, Ib.
declarations during such acts, I b.
A minor legally adopted, in 1871, follows settlement of adopted parents,
Waldoboro v. Friendship, 211.
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PAYMENT.
See ADMINISTRATORS.

SALES.

Wife sued for, of wages, defendant pleaded, by sale of horse to her and lrnsband jointly, Strickland v. Harnlin, 81.
heltl, joint purchase is good defense, I b.
if not joint purchase, wages cannot be so applied, I b.
mere voluntary assent, not in writing, not binding, I b.
PLEADING.
See

ABATEMENT.

INDICTMENT.

Demurrer to brief statement, when sustained, Corthell v. Holrnes, 24.
failing to afford justification, I b.
what brief statements must contain, Ib.
matters not coming under general issue, I b.
effect of' demurrer to brief statement, I b.
action stands f'or trial on general issue, unless, etc., I b.
Duplicity in indictment, how cured, State v. Leavitt, 72.
by special verdict of guilty on one offense, I b.
special verdict on one count, there being two, held, no judgment can be
rendered on other, I b.
how special verdict cures duplicity, I b.
Declaration at common law, in trespass, amendable by averment under doglaw statute, l.tlitchell v. Chase, 172.
Declaration must aver assignment, when, in action on assigned chose in
action, Bank v. Gooding, 337.
Declaration, sufficient, alleging fire from R. R. engine communicated, in fact,
to plaintiff's land and woods thereon, Martin v. G. T. Ry. 411.
such property deemed situate " along the route,'' I b.
Substituting new defendent for the only one origina.lly named, not authorized,
Glover Co. v. Rollins, 434.
and would avail not in lien suit, I b.
,Joint contract with two plaintiffs alleged in one and same action, Whittemore
v. Merrill, 456.
not supported by evidence of a several contract, I b.
In action of debt under Health Statute, allegation that filth is '' cause of sickness," necessary, Rockland v. Farnswo1·th, 473.
Ple!l in bar of previous conviction, State v. Brownrigg, 500.
held, good on the facts and record, I b.
POOR DEBTOR.
See DISCLOSURE COMMISSIONERS.
Action on bond of, defeated, when, by performance of one of conditions,
Blanchard v. Blood, 255.
in this case, he surrendered into jail, I b.
was released, creditor failing to support, I b.
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POSSESSION.
See MORTGAGES. TROVER.
PRACTICE.
See EXCEPTIONS.
Demurrer to brief statement, when sustained, Gorthell v. Holrnes, 24.
failing to afford justification, I b.
what brief statements must contain, lb.
matters not coming under general issue, I b.
effect of demu1Ter to brief statement, I b.
action to stand for trial on general issue, etc., I b.
Instructions already given need not be repeated, Strickland v. Hainlin, 81.
Verdict may be amended, when, written finding signed by foreman, Childs v.
Carpenter, 114.
printed blank not filled in, I b.
Action in trespass at common law amendable by averment under dog-law
statute, Mitchell v. Chase, 172.
Exceptions must show enough material facts, Smith v. Gal. Ins. Go. 190.
1~1ea in abatement for misnomer, held, bad, Davis v. Philbrick, 196.
should give first name in full and not merely the initial letter, I b.
Change in writ on mesne process, after service, held, irregular, etc., Harris v.
Barker, 270.
Materiality of representations in action of deceit, question of law, Caswell v.
Hunton, 277.
although proper instructions are given, I b.
Irregular exceptions, Hamlin v. Treat, 310.
half of entire charge, &c., I b.
stating issues, not expression of opinion, I b.
nor stating, comparing, etc., evidence, I b.
Plea in equity from law, Ridley v. Ridle11, 445.
When nonsuit may be ordered, Whittemore v. 1lf~rrill, 456.
evidence of plaintiff insufficient, etc., I b.
proof of several contracts supports not joint action, I b.
Evidence admitted di', bene becoming inadmissible, Beaudette v. Gagne, 534.
should be stricken out, or instructions requested, Ib.
failing either, exceptions do not lie, I b.
No motion for new trial considered, when, not a f\111 report of the evidence,
Stevens v. Gordon, 564.

PRESUMPTION.
See LwE INSURANCE.
PRIOR CONVICTION.
See PLEADING.
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PROBATE.
See ADMINISTRA Tons.

Guardians appointed, under statute, Young v. Young, 4:4.
heedless, improvident and wasteful persons, I b.
petition by selectmen held, sufficient, Ib.
notice to ward held, sufficient, Ib.
judge may order further notice, but not required to, I b.
Over payment by administrator, Morris v. Porter, 510.
amount recoverable if estate is insolvent, I b.
difference between dividend and full amount, I b.
burden on administrator to show this, I b.
how same can be shown, lb.
other conditions of action, stated, I b.

PROMISSORY NOTES.
See BILLS AND NOTES,

. RAILROADS.

Lumber fell upon plaintiff from top of car, Pollard v. J.Vle. C. R. R. Co. 51.
to maintain action, three propositions to be established :
(1,) yard-master did not use ordinary care, (2,) yard-master acted in
line of his duty, and (3,) plaintiff did contribute to his own injury,
Ju.

yard-master's conduct, issue for jury, I b.
plaintiff's manner of loading his lumber, held, not proximate cause of his
injury, Ib.
Lien of laborers on, actua1ly employed, Blanchard v. R. R. Co. 241.
statute not strictly remedial, I b.
superintendent of bridges, not a laborer, Ib.
Crossings of, under control of R.R. Com. In Re R. R. Com. 247.
same in unincorporated places, I b.
Street, having no control over streets, insures not safety of passenger alighting, Conway v. H01·se R.R. Co. 283.
if it selects proper care in selecting place, Ib.
May 1::recome forwarders, Taylor v. Me. C.R. R. Co. 299.
liability created by express contract, only, as common carrier beyond
its own line, lb.
mere receipt of freight charges :will not establish through contract, I b.
''Inclosed or improved land " must be fenced along line of location of, Osborne
v. Ry. Co. 303.
what is improved land, I b.
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RAILROADS (concluded).

Obligation to fence limited to owners of animals rightfully on such lands,
Allen v. R. R. Co. 326.
horse escaped and ran at large through city park upon, lb.
held, not rightfully in park, Ib.
Persons crossing, must look and listen, Smith v. M. C. R.R. Co. 339.
signals and safeguards in backing trains over highway-crossings should
be timely and abundant for travelers using due care, &c., Ib.
but not extraordinary measures for the thoughtless, inattentive, reckless, &c., Ib.
plaintiff's contributory negligence defeats action, I b.
Passenger guilty of breach of the peace, Robinson v. St. Ry. 387.
may be arrested by conductor, or be removed from the car, Ib.
Liable for fl.res " along the route," when communicated by its engine,
Mart-in v. G. T. Ry. 411.
limited to property "along the route," Ib.
so deemed, if so near as to be exposed to fire, I b.
Passenger carried past his station, McDonald v. R. R. 466.
not justified in leaving moving train, I b.
but be carried on until train stops, and have action for any damage,
etc., Ib.
jumping· from train, prirna facfe negligence, I b.
passengers entitled to reasonable time of stopping of train at stations, Ib.
"jump with train" or " not jump sideways" held, not to mean advising
passenger to leave train but reminding him of safest method, I b•
.Plaintiffcontributecl to her injury, Romeo v. R. R., 540.
had unobstructed view of track, Ib.
rule or care when gates are open, 1 b.
when facts are not disputed, question is one of law, I b.
RAILROAD COMMISSIONERS.
See RAILROADS.

REAL ACTION.

Object of statute, R. S., c. 105, § IO, Adarns v. Clapp, 316.
modifies c<,mmon law as to disseizin, I b.
wood-lot must be part of farm occupied adversely, for statute to apply,
Ib.
RECEIPTS.
See CONTRACTS.

EVIDENCE.

RENT.
See LANDLORD AND TENANT.
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RE PLEVIN.
See Ridley v. Ridley, 455.
REGISTRATION OF STALLIONS.
See WARRANTY.
Price of service of, not registered, when recoverable, Briggs v. Hunton, 145.
not advertised, or held out for public use, I b.
such use pri\"ate, free from legislati\'e control, I b.
RESIDENCE.
See

PAUPER.

SALES.

Payment and delivery, concurrent, Furriiture Go. v. llill, 17.
presumption, when no agreement for credit, lb.
when vendor may retain or retake possession, Ib.
when title becomes absolute by waiver, Ib.
what is evidence of waiver, Ib.
unrecorded instrument, when not good against innocent purchaser, Ib.
On execution, of personal property, must be public, Penney v. Earle, 167.
property must be exposed to examination, Ib.
facts showing, was void, I b.
Vendor intrusted goods to agent for sale reserving title and proceeds, etc.
Thomas v. Par:wns, 203.
proceeds in hands of vendee of agent belong to vendor, I b.
where right of purchase is not given, the agreement need not be recorded, (R. S., c. 111, § 5,) I b.
On warrant of distraint not defeated by neglect of collector after sale, Gerry v.
I-Ierrick, ·219.
nor by irregularities of assessors, I b.
Materiality of representations in action deceit in, question of law, Caswell v.
Hunton, 277.
although proper instructions are given, I b.
Title of chattels in, passes when so intended, Penley v. Bessey, 530.
intent inferred, when payment in full, I b.
rule applied to facts in this case, I b.
SEDUCTION.
See EVIDENCE.
Abortion and sickness admitted in evidence, Beaudette v. Gagne 534.
relation of master and servant presumed, when, Ib.
action by father for, of minor daughter, Ib.
how proved, when daughter of age, residing in his family and slight
services, I b.
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SET-OFF.
Defendant filed an account in, to over-due note, Dingley v. G-(ffurd, 362.
plaintiff may show items have been appropriated or allowed on some
other claim, lb.
that the other claim is merged in judgment precludes not such showing,
lb.

SHIPPING.
Managing owner may repair in foreign port, Hill v. Urocka, 208.
and maintain bill for contribution, I b.

STATUTE OF FRAUDS.
See

CONTRACTS,

Mere voluntary assent, not in writing not binding, when, wife's wages to be
applied in payment ofa horse, sold to husband, Strickland v. Hamlin, 81.
Debtor delivered funds to third party who promised to pay creditor,
fVatson v. Perrigo, 202.
held, not within the, I b.
Where right of purchase is not giveu, the agreement need not be recorded
under, Thomas v. Parsons, 203.

STATUTESCITED,EXPOUNDED,&c.
REVISED STATUT]~S OF "G. S.
Title XIII, c. 18, § 954, Stat. Jeofails, 477.

MASSACHUSETTS LAWS.
Special Act, :Feb'y 13, 1808, c. 55_. Machias Boom, 506.

SPECIAL LAWS OF MAINE.
Special Act, 1889, c. 506, § 4, Deering City Charter, 151.
Special Act, 1891, c. 174, Machias Boom, 50G.

RESOLVES OF MAINE.
Resolve 1880, c. 217.

Amendment of Constitution, 88.
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STATUTES OF MAINE.
Stat. 1835,
" 1853,
" 1866,
" 1868,
" 18i0,
" 1874,
" 1874,
" 1876,
" 1878,
" 1880,
" 1881,
" 1883,
" 1885,
" 1885,
" 1885,
" 1887,
" 1889,
" 1889,
" 1889,
" 1889,
" 1891,
" 1891,
" 1895,

c.
c.
c.
c.
c.
C

195,
41, ~ 3,
47,
207,
156, § 15,
184,
214,
140,
43,
248,
82, § 69,
ll7, §§ 1, 2,
310, 312,
377,
378, § 8,
137, § § 20, 23,
237, § 6,
261,
292,
282, § 2,
95, § 4,
126, § 2,

c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c.
c. 39,.

Relief of Poor Debtor,
Railroad Crossings,
Highways in Cities,
Lien,
Insurance,
Divorce,
Railroad Crossings;
Lien,
Railroad Crossings,
Constitutional Amendments,
Auditors,
Railroad Crossings,
Railroad Crossings,
Railroads,
Electricity, Towns,
Disclosure Commissioners,
Life and Casualty Insurance,
Railroads, Railroad Crossings,
Short Lobsters, Game,
Fines,
Chattel Mortgages,

117
247
151

271
374
484
247
271
247
88
190

247
247
540
259
436
177
387
247
99
206
206
171

REVISED STATUTES.
1857, c. ll3, §§ 32-34,
1871, c. 67, § 31,
1883, c. 6, §§ 97, 100,
" c. 6, §§ 102, 149,
" c. 6, § 80,
" c. 14, § 16,
" c. 18, § 1,
" c. 18, § 19,
" c. 18, § 27,
" c. 18, § 80,
",, c. 18, § 80,
c. 22, §§ 4, 5, 6,
,, c. 24, § 1, cl. VI,
" c. 27, § 56,
" c. 30, § 1,
" c. 32, § 10,
" c. 38, § 61,

Relief of Poor Debtors,
Adoption,
Taxes,
Taxes,
Taxes,
Contagious Diseases, Ways,
Ways,
Ways,
Way, Defect, Notice,
Ways,
Fences,
Pauper,
Intoxicating Liquors, Mischievous Dogs,
Notes and Bills,
Record of Stallions,

117
211

120
219
503
473
151
223-227
247
188
231,259,527
116
37
518
172
307
145
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REVISED STATUTES (concluded).
1883, c. 40, § 49,
,, c. 49, § 90,
" c. 51, § 36,
" c.51, §64,
" c. 51, § 73,
" c. 51, § 141,
" c. 60, § 80,
" c. 64, § 37,
" c. 64, § 57,
" c. 67, §§ 4, 5,
" c. 70, § 33,
" c. 75, § 10,
" c. 77, § 32,
" c. 78, §§ 14, 17,
" c. 80, § 54,
" c. 82, § rn,
" c. 82, § 10,
" c. 82, § 17,
" c. 82, § 83,
" c. 82, § 130,
" c. 82, § 138,
" c. 83, §§ 18, 22,
" c. 87, § 19,
" c. 90, §§ 14, 15, 19,
" c. 91, § 1,
" c. 91, § 30,
" c. 91, § 34,
" c. 95, § 5,
" c. 105, § 10,
"c.lll,§1,
" c. 111, § 5,
" c. ll3, §§ 24, 72,
" c. ll6, § 5,
" c. 124, § 20,
" c. 126, § 1,
" c. 131, § 4,

:Fish,
Insurance Companies,
Railroads,
Railroads,
Railroads,
Railroads,
Divorce,
Executors in their own wrong, Use of Real Estate,
Guardian and Ward,
Insolvency,
Life Insurance,
Injunction Bond,
.
County Buildings, Loans,
Constables,
Proceedings in Court,
Statute Jeofails,
Debt for Penalties,
Expression of Opinion,
Proceedings in Court,
Executions,
Appeals, Pleading.
Aetions, Administrators, Equity,
Mortgages,
Chattel Mortgages,
Lien,
Liens, Waste and Trespass,
Limitation of Real Actions,
Statute of :Frauds,
Recording Agreements,
Relief of Poor Debtors,
Fees of Sheriffs,
Sunday Law,
Cheating by False Pretenses,
Crimes,

498
374
.. 303,326
4ll
387
241
484
324
281
44
322
63
185
88
215
434
477
473
310
337
436
- 24-436
200
83
167
271

434
233
316
202
203
255
294
259
462
72

STREET RAILROADS.
See RAILROADS. WAY.

SUNDAY LAW.
Walking or riding on Sunday, not " traveling" within the statute, R. S., c.
124, § 20, Cleveland v. Bangor, 259.
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SUNDAY LAWS (concluded).
not for business or pleasure, but eujoyment of the open air and promotion of health, lb.
primary object of legislation, stated, lb.
TAXES.
In action by town to recover, assessment may be proved by warrant to collector, Howe v. Moulton, 120.
warrant is an original paper, lb.
Irregularities in assess~ent of, defeats not title of purchaser at sale on distraint, Gen·y v. Herrick, 219.
nor neglect of collector after sale, lb.
contents of lost warrant shown by parol, lb.
In suits at law to recover unpaid, not same rules as in forfeitures, Rockland v.
Ulmer, 357.
irregularities and omissions preclude not suits for, when assessors
legally chosen and qualified, lb.
defendant estopped by his own omissions, lb.
"demand at date of writ" sufficient, lb.
no interest, unless voted .at time, are imposed, lb.
written direction to sue, held, sufficient: '' against the devisees of J. U.,
deceased," l·b.
Assessment of, held, valid, Adams v. Piscat. Co. 503.
for repair of roads in Elliottsville (formerly) lb.
act incorporating town had been repealed after part of another town
was annexed to it, lb.
TENANCY.

See LIEN.

TRESPASS.

Wrnow.

TENDER.
See MORTGAGE.
Tender before equity forfeited, but within one year, supports bill to redeem,
Brown v. Lawton, 83.
essentials of, waived by defendant, lb.
whether, in this case, kept good, qumre, lb.
TOWNS.
See TAXES. WAY.
Warrant for, meeting, held good, Gerry v. Herrick, 219.
year omitted, but otherwise regular, lb.
Tax on unincorporated, valid, Adams v. Piscat. Co. 503.
for road repairs in Elliottsville, (formerly) lb.
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TR.ESP ASS.
See M0RTGAGI<~s. TRov1m.
Action of, maintained by mortgagee, Bank v. Wallace, 28.
who had taken possession of land and crops, I b.
suit in, presumed to be authorizecl by bank, Ib.
Action of, at common law, amendabie by averment under dog-law statute,
Mitchell v. Chase, 172.
No defense in, that defenclant was servant or agent of tenant occupying premises, Hazen v. Wight, 233.
qucere, whether defendant liable for treble damages, I lJ.
D'efendaut held liable in, Field v. Lang, 441.
took deed for plaintiff of dower rights before assignment, who held
same by levy, Ib.
Poss-essiou sufficieut in, Stevens v. Gordon, 564.
against those not having title, or possession, Ib.

TRIAL JUSTICE.

See

Ol!'l!'ICER.

TR.OVER..

Damages in, value at time of conversion, Powers v. Tilley, 34.
no deduction for increased value, when, I b.
plaintiff's trees made into railroad ties, I b.
Possession sufficient to sustain, Stevens v. Gordon, 564.
plaintiff cut grass on road next to hi.s farm, I b.
possession of personal property raises presumption of title again&it
every one except the rightful owner, I b.
title in third party no defense, when, not justifying under third party,
Ib.

TRUSTEE PROCESS.
Is an equitable prnceeding, in substance, to determine ownership of a fund,
Jenness v. Wharff, 307.
fund, held, to belong to claimant under an order accepted, as against
attaching creditor, I b.

TRUSTS.
Husband paid for land deeded to wife, Gray v. Jordan, 140.
but not intending it as gift to wife, held, resulting trust in his favor, Ib.
Eastport Fire-Fund, a private charity for benefit of designated class, Doyle v.
Whalen, 414.

Me.J

IN DEX-DIG EST.

TRUSTS ( concluded).
committee became trustees of fund, I b.
to be managed liberally according to intent of donors and not as permanent fund for public charity, or aid for supporting paupers, I b.
helcl, trust has not failed, but subject to equity, I b.
surplus to be used to repair losses, etc., I b.
masters appointed to devise scheme of division, lb.
who they may consider as entitled to share, i b.
Case of, ex maleficio, Grant v. Bradstreet, 583.
defendant, sole inheritor, promised to pay annuity if donor made no
will, Ib ..
such promise found by the jury, I b.
previous declarations of donor admissible, I b.

VERDICT.
When may be amended, Childs v. Carpenter, 114.
written finding signed by foreman, but printed blank not filled in, I b.
In equity, sustained, Grant v. Bradstreet, 583.

WAIVER.
See INSOLVENCY.
When vendor may, his lien, Furniture Go. v. Hill, 17.
what is evidence of, I b.
question for the jury, when, I b.
Essentials of tender waived, Brown v. Lawton, 83.
Fire-insurance policy with arbitration clause, Smith v. Gal. Ins. Go. 190.
helcl, not waived under the facts, I b.
Water company, helcl, to have waived an old, disputed installment of water
rates, Wood v. Auburn, 287.
Insolvent refused to select one of two wagons, claiming both exempt,
McKenzle v. Redman, 322.
held, exemption was waived, I b.
Application for insurance and medical examination may be waived by insurer,
Mailhoit v. Ins. Co. 374, Shanahan v. Ins. Go. 385.

WARRANT.
See 0Fnc1m. TAXES.

TowNs.

WARRANTY.
No implied, in service of stallion, that he is free from transmittable disease,
Briggs v. Hunton, 145.
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WASTE AND TRESPASS.
See TR ESP ASS.

WATER.
See DEED.

WATER COMPANIES.
See EQUITY.

WAY.
See RAILROAD COMMISSIONERS.
County Commissioners have jurisdistiction over, in cities,
Deering v. Co. Com. 151.
Stat. 1866, c. 47 (R. S., c. 18, § 1,), m,tablishes uniform rule, 1 b.
functions of committee, to say how wide a, 1 b.
leu.ving County Commissioners to locate it, 1 b.
petitions for a, not to be considered too critically, lb.
report of c;:,mmittee recommitted, when, form and detaiil not justified
by original petition, but easily corrected, etc., I b.
Defect in, created by servant of city, Rich v. Rockland, 188.
held, city officers had no notice of defect, 1 b.
servant not an officer under U. S., c. 18, § 80, Ib.
Jurisdiction of Co. Com. as appellate tribunal must not be left to inference,
Donnell v. Co. l'orn. 223.
proceedings quashed, on certiorari, fo1· errors, 1 b.
Petition for, to Co. Com., held, defective, Newcastle v. Co. Com. 227.
because it failed to show, as foJJows:
petitioners were parties having right to complain, lb.
or were land owners or inhabitants, or when petition was presented, lb.
or refusal within a year; petition did not describe the alteration, lb,
prayer did not ask proposed alteration, lb.
power of County Commissioners, to amend petition denied, lb.
Notice underR. S., c. 18, § 80, held, defective, Lord v. Saco, 231.
did not sufficiently describe defect, or nature of injuries received, nor
state amount of claim, lb.
What was the defect, whether trolly-wire pole, or misconduct of horse, question for jury, Clcvel,ind v. Bangor, 259.
Street railroad, having no control over street, insures not safety of' passenger
alighting, if it uses proper care in selecting place,
Conway v. Horse R. R. Co. 283.
Notice of defect in, held, defective, K1,hul v. Rockport, 527.
described a defect, but not the real one, 1 b.
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WIDOW.
Not liable for rent, after quarantine, Emm·y v. Emery, 281.
left in possesson by heirs, lb.

WILL.
See TRUSTSLife insurance policies not mentioned in, Golder v. Chandler, 63.
testator left a da~ghter, but no widow, lb.
policy payable to "~egal representatives for his heirs and assigns," not
within R. 8., c. 75, § 10, lb.
policy payable to" executors, administrators or assigns," is witl_lin R. S.,
c. 75, § 10, lb.
all net proceeds belong to daughter, lb.
devisee, held, to take absolute title to land, subject, in this case, to debts,
etc., lb.
Vested and contingent remainders, Spear v. Fogg, 132.
facts, held, a contingent remainder, lb.
Case of testamentary capacity disputed, Hall v. Perry, 569.
held, sufficient on the facts, lb.
"s,,und and disposing mind," defined, lb.
capacity to make, question of law, lb.
expert's testimony on capacity not admissible, lb.
but may state condition of mind, lb.

WORDS AND PHRASES.
Along the route,
At once,

411

Cause of sickness, -

Clearly a resulting trust, Client and attorney,
Consent,
Contingent and vested remainders,
Oy-Pres,
Designedly,
Each partner in possession,
Easement,
Eastport Fire-Fund,
Exclusive authority,
Experts,
He got it by his own persistency,
Improved land,
In favor of morality and decency,
VOL. LXXXVII.

41

395
473
140
368
271

132
414
462
206
550
414

151
- 405, 569

365
303
387
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WORDS AND PHRASES (concluded).
Laborer,
Look and listen,
My personal estate,
No privity of contract,
No second arrest,
Nudum Pactum,
Proposition, not two-fold,
Pure water, hourly and daily,
Remote and proximate cause,
Residence,
Sorting and rafting,
South means south,
Subsequent notes were renewals,
The law cherishes the marriage relation,
The policy was not void,
Testamentary capacity,
Town-line a certain boundary,
Trout,
Trust, ex maleji,cio,
Voted and chose by ballot,

241

- 339, 540
63
281
436
234
88
287
51, 268
484
506
181
523
579
374
569
331
498
583
219

WRIT.
See PLEADING. LIEN.
Change in, on rnesne process, after service, held, irregular,
Harris v. Barker, 270.

LIST OF OPINIONS.
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TABULAR LIST OF OPINIONS.

C. J. 88 (Electi./t, 99 (Lobsters), 114 (Verdict),
116 (Fences), 117 (Judgment), 120 (Taxes), 122 (Divorce), 172 (Dog), 177 (Insurance), 190 (Insurance),
196 (Abatement), 200 (Equity), 211 (Pauper), 214
(Liquor), 215 (Liquor), 4 77 (Insolvency), 583 (Trust).

PETERS,

WALTON, J. 227 (Way), 231 (Way), 233 (Trespass), 234
(Stock), 241 (Lien), 277 (Deceit), 387 (Railroads), 395
(Sales), 399 (Insurance), 456 (Nonsuit), 462 (Indictment), 484 (Divorce).

EMERY, J. 37 (Pauper), 126 (Contract), 202 (Frauds), 203
(Frauds), 206 (Caribou), 208 (Shipping), 271 (Lien),
283 (Railroads), 287 (Equity), 326 (Railroads), 357
(Taxes), 362 (Set-off), 365 (Broker), 368 (Client), 445
(Support). 455 (Replevin), 473 (Debt), 579 (Partnership).

FosTER, J. 294 (Mandamus), 299 (Railroad), 303 (Railroad),
307 (Trustee), 310 (Exceptions), 316 (Disseizin), 322
(Insolvency), 324 (Note), 374 (Insurance),385 (Insurance), 550 (Easements), 564 (Trespass).
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HASKELL, J. 72 (Indictment), 81 (Contract), 83 (Mortgage),
132 (Will), 140 (Trust), 145 (Warranty), 151 (Way)_,
158 (Insolvency), 162 (Deed), 167 (Sales), 181 (Deed),
185 (Bond), 188 (W'"ay), 223 (Way), 281 (Rent).

J. 51 (Neglig.e), 247 (Railroads), 255
(Debtor), 259 (Street R.Jlll 270 (Writ), 337 (Order),
339 (Railroads), 352 (Negligence), 405 (Negligence),
411 (Railroad), 414 (Charity), 429 (Contract), 434
(.Amendments), 43 6 (Disclosure), 444 (.Attachment),
466 (Railroad), 493 (Libel), 569 (Will).

WHITEHOUSE,

WISWELL, J. 17 (Sales), 498 (Trout), 500 (Pleading), 503
(Taxation), 506 ( Logs), 510 (.Administrator), 518
(Liquors), 523 (Note), 527 (Way), 530 (Sales), 534
(Seduction), 540 (Negligence).

STROUT, J. 24 (Pleading), 28 (Mortgage), 34 (Trover), 44
(Guardian), 63 (Insurance), 219 (Elections), 329 (.Appeal), 331 (Deed), 441 (Dower).
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An Act to amend sectfon eleven of chapter two lmnd;·ed and
seventeen of the Public Law8 of eighteen hundred and ninetythree, relating to Justices of the -Supreme Judicial Court.

CHAPTER 140.
Be it enacted by the Senate and House of Representatives in
Legislature assembled, as follows:
Section eleven of chapter two hunrlre<l and seventeen of the
public laws of eighteen hundred and ninety-three, is he~ehy
amended by striking out the word ''or" in the third line of said
section and after the word "rulings" in the third line by inserting the words "and findings,'' so that said section as amended,
shall rearl as fol lows :
"Sect. 11. No justice of the supreme judicial court shall sit
in the law court upon the hearing of any cause tried before him,
in which any of his rulings and findings are the subject of
review, nor take any part in the decision thereof."
Approved March 25, 1895.

ERRATA.

Page 271, line 23, for c. 1840, read 140.
Page 565, line 8, insert "the defendant" before "moved."

